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OVERSIGHT OF THE VOTING RIGHTS ACT:
POTENTIAL LEGISLATIVE REFORMS

Monday, August 16, 2021
U.S. HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS,
AND CIVIL LIBERTIES

COMMITTEE ON THE JUDICIARY
Washington, DC

The Subcommittee met, pursuant to call, at 10:02 a.m., via Zoom,
Hon. Steve Cohen [Chair of the Subcommittee] presiding.

Present: Representatives Cohen, Nadler, Raskin, Ross, Johnson
of Georgia, Garcia, Jackson Lee, Johnson of Louisiana, and Jordan.

Also Present: Representatives Dean, and Scanlon.

Staff Present: Aaron Hiller, Deputy Chief Counsel; David Green-
grass, Senior Counsel; John Doty, Senior Advisor; Roma Venkate-
swaran, Professional Staff Member/Legislative Aide; Cierra
Fontenot, Chief Clerk; John Williams, Parliamentarian and Senior
Counsel; Keenan Keller, Senior Counsel; Gabriel Barnett, Staff As-
sistant; Daniel Rubin, Communications Director; Merrick Nelson,
Digital Director; James Park, Chief Counsel; Betsy Ferguson, Mi-
nority Senior Counsel; Caroline Nabity, Minority Counsel; and
Kiley Bidelman, Minority Clerk.

Mr. COHEN. Good morning, everyone. Before we start, I would
like to ask each person with us to, in whatever way they feel most
appropriate, whether a call to divine inspiration or just a insular
thought, to give a moment of silence and think about our soldiers
who have fought for us in Afghanistan, who are in Afghanistan
now, trying to protect and bring back our State Department staff
and other workers that have helped us, Afghanis and Americans,
and for their safety. Our thoughts are with them.

Thank you.

The Committee on the Judiciary Subcommittee on the Constitu-
tion, Civil Rights, and Civil Liberties will come to order. Without
objection, the Chair is authorized to call recesses at any time nec-
essary.

I welcome everyone to today’s hearing on oversight of the Voting
Rights Act potential legislative reforms. Before we continue, I
would like to remind all the Members that we have established an
email address that we have previously shared and we have pre-
viously reminded you about, that the distribution list to circulate
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exhibits or other written materials Members may desire to offer as
part of our hearing today.

I also ask unanimous consent that our Judiciary Committee col-
leagues, Representatives Madeleine Dean and Mary Gay Scanlon,
be permitted to join the panel in the limited capacity where they
will be allowed to ask questions if yielded time by a Member of the
Subcommittee.

Without objection, thank you.

Finally, I would ask all Members and Witnesses to mute your
microphones so when you are not speaking. This will help prevent
feedback and other technical issues, and you, of course, may
unmute yourself any time you seek recognition.

I will now recognize myself for an opening statement.

Throughout his heroic life, our former colleague and friend, the
late great John Lewis, often said the right to vote is the most pow-
erful, nonviolent tool we have in a democracy. If we are ever to ac-
tualize the true meaning of equality, effective means such as the
Voting Rights Act are still a necessary requirement of that democ-
racy.

Last month, we marked the 1-year anniversary of his death. Let
us not allow another anniversary to go by without ensuring the en-
actment of the legislation that bears his name, the John R. Lewis
Voting Rights Act, to see that we have carried forth what his life’s
goal was, which was voting. He gave blood when he started the
Selma to Montgomery march, almost killed, risked his life, others
did lose their lives in fighting for the right to vote just south of
here in Mississippi—I am in Memphis—Schwerner, Cheney, and
Goodman were killed in Philadelphia, Mississippi, simply trying to
register people to vote.

This problem which existed since my childhood, when I was in
Memphis where there were segregated drinking fountains and days
to go to the zoo, and days to go to public events, and where all pub-
lic facilities had color-only sections. Let me tell you, I noticed those
were not the good seats. They were the worst seats in the football,
the basketball, the theater, you name it.

Vestiges of those days still haunt us, and that is why this is such
an important bill because they percolate up so many times in vot-
ing.
This Subcommittee has devoted considerable time and resources
in taking up John Lewis’ call to defend that right to vote. All of
us in Congress must rededicate ourselves to protecting this most
flﬁndamental right at a time when it is, once again, under severe
threat.

The record we have built over the course of 13 hearings in the
last 2 years is crystal clear. Voting discrimination against citizens
based on race, color, or language minority status is a current and
worsening problem that Congress must address through a renewed
and strengthened Voting Rights Act.

The tidal wave of voter suppression that the Nation currently
faces comes as no surprise. It is an entirely predictable result of
the Supreme Court’s 2013 decision, known as Shelby County, as in
Alabama v. Holder, which effectively gutted the Voting Rights Act’s
most important enforcement mechanism, section 5, the preclear-
ance provision.
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It struck that formula that determined which jurisdictions would
be subject to the preclearance requirement. Most of those jurisdic-
tions were in the old South, where discrimination led us to a civil
war, led us to Jim Crow, and still haunt us.

Under section 5, States with a history of voting discrimination
would require obtaining approval from the Justice Department for
any changes to voting rules prior to their taking effect, therefore,
giving probable cause or prima fascia case, when certain actions in
the past have shown there was reason to be suspect, and the Jus-
tice Department can show the need to protect citizens.

In striking down that coverage formula, the court held that to
justify States unequally, those that had been listed in the Voting
Rights Act and those that hadn’t, Congress must create a formula
based on current needs.

The court invited Congress to develop a new coverage formula,
which is part of our mission today. In the absence of preclearance,
States and localities have been implementing measures to further
deny or abridge citizens’ right to vote on account of race, color, or
language minority status, and all after one of the most free and
fair and impartial elections in our country’s history, the most
looked at and reviewed.

Since the 2020 election, several States have proposed or enacted
restrictive voting laws in the name, as they call it, of election integ-
rity protection. At a time when we just had the most circumscribed
election ever analyzed and unanimously said to be free and fair
and accurate.

Not surprisingly, those States include some of those that have
previously been subject to the VRA’s preclearance requirement be-
cause of their history of voting discrimination.

According to the Brennan Center for Justice, as of July 14 of this
year, 18 States have enacted 30 laws that restrict the right to vote,
including measures that target mail-in and absentee voting.

Let me just remind everybody that five States in our country
have mail-in voting for every voter in all their elections, and it
started back in Oregon over two decades ago.

They have targeted mail-in voting and absentee voting, increas-
ing the risk of faulty voter purges and opposed stricter voter ID re-
quirements.

We are not going to go into some of the laws that discuss giving
powers to State legislative groups to overrule election commissions,
because that is just an overall abridgement of voting rights and not
necessarily based on race or speech or color. That is simply politics.

At a minimum, these measures disproportionately impact racial
and language minority citizens in ways that could result in those
citizens being denied the right to vote.

Just last month, the Texas legislature began a special session to
pass a new omnibus voting measure that would restrict voting ac-
cess by creating new ID requirements for voting by mail and clamp
down on new voting rules instituted by Harris County, the home
of Houston, Texas, the State’s most populous county and its most
populous city, and one of its most diverse regions. Those laws in
Harris County were designed to increase voter access.

The Texas Senate passed its version of its bill just 4 days ago.
In the absence of preclearance, plaintiffs have been forced on rely
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on litigation under section 2 of the Voting Rights Act, which ap-
plies nationwide and prohibits voting rules that results in the de-
nial or abridgement of the right to vote based on race, color, or lan-
guage minority status to confront these challenges.

Yet, the Supreme Court Supreme Court in its recent decision,
just July 1, a little over a month ago in Brnovich v. The Democratic
National Committee, significantly curtailed the ability of Plaintiffs
to succeed in claims alleging vote denial under section 2 and bur-
dening yet another of the Act’s important enforcement tools.

In the face of this sustained onslaught against voting rights by
the States and localities and the erosion of the Voting Rights Act
by the Supreme Court, Congress must act, and we have the power
to do so.

Our authority to stop race discrimination voting remains expan-
sive even in the terms of the Shelby County decision and the
Brnovich decisions. The 14th and 15th Amendments to the Con-
stitution, two of the three Civil War Amendments, give Congress
explicit legislative power to enforce voting rights and equal protec-
tion against purposeful race discrimination.

So, by acting, we are doing what the Constitution in its most far-
sighted fashion after the Civil War said we needed to do to make
us a more perfect union. Those amendments form the basis of Con-
gress’ authority to pass the Voting Rights Act in the first place.

When the Voting Rights Act VRA was first challenged just a year
after its enactment, after Everett Dirksen and Republicans had the
higher percentage of people voting for voting rights than Demo-
crats, the Supreme Court, in South Carolina v. Katzenbach, upheld
the preclearance provision and its coverage formula, holding the
congressional authority to enforce the 15th amendment was broad
and comprehensive and that implementing legislation needed only
to be plainly adapted to a legitimate end.

This rationality test is highly deferential to Congress, and nota-
bly, Shelby County did not disturb this essential hold.

I also note that the elections clause, which confers ultimate au-
thority on Congress to regulate the time, place, or manner of con-
gressional elections further bolsters Congress’ constitutional au-
thority to protect voting rights in its Federal elections, our elec-
tions.

Congress’ broad power under this law does not implicate that
federalism concerns expressed by the court in Shelby County. It is
important that any new voting rights legislation include a new geo-
graphic coverage formula that responds to the court’s concerns in
Shelby County. We are charged to do that.

It should also include a legislative response to the Brnovich deci-
sion and other measures, such as a practice-based coverage for-
mula, reforms to the available scope of enforcement actions under
the Voting Rights Act, greater notice and transparency require-
ments and expanded authority for bail-in preclearance, and the use
of Federal election observers.

I thank Attorney General for Civil Rights, Kristen Clarke, and
all of our Witnesses on the second panel for being here today and
eagerly await their testimony. Ms. Clarke will be our first panel,
but now I recognize the Ranking Member of the Subcommittee, the
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gentleman from Louisiana, my friend, Mr. Johnson, for his opening
statement.

Mr. Johnson, you are recognized.

Mr. JOHNSON of Louisiana. Thank you, Mr. Chair. Before I begin,
I think all of us on the Judiciary Committee and every Member of
Congress must first address the outrageous foreign policy and na-
tional security disaster that has taken place over the weekend.

The American people awoke this morning to another incompre-
hensible and utterly avoidable disaster created by the obviously in-
competent Biden Administration. The President is clearly in far
over his head.

After 20 years, trillions of dollars and thousands of American
lives were spent standing up Afghanistan’s army and government,
the country has been ceded back to the Taliban in less than a week
to a disastrously executed Biden drawdown.

Afghans who helped the United States over the years are being
killed along with their families. People are hanging on to the side
of B-52s as they evacuate for fear of their lives under Taliban rule.

There should be top-to-bottom accountability at the Pentagon
and within the Administration for this disaster. That this stunning
failure has been met with silence from President Biden calls into
serious question his ability to carry out his duties as Commander
in Chief.

While he vacations at Camp David, America’s stature in the
world has just taken another massive step backwards. It is shame-
ful and it is dangerous, and I hope every one of us will acknowl-
edge that publicly. The American people deserve and demand bet-
ter.

This morning, we engage, even as all that is going on, in what
is your now sixth hearing that this Subcommittee has held on vot-
ing rights since April. So, let’s go through these motions once
again.

Today, we will have more discussion on legislative reforms to the
VRA. At the Subcommittee’s prior hearings, our witnesses have al-
ready discussed, ad nauseam, many of the proposed reforms. As re-
cently as 2 weeks ago, we discussed the overly broad and constitu-
tionally suspect practice-based coverage provision that would re-
quire every State and political subdivision to preclear certain elec-
tion practices.

In June, the Subcommittee held a hearing on other proposed
changes to the VRA, such as provisions that would create a new
extraordinary legal standard for courts to grant injunctive relief in
VRA-related actions and impose burdensome reporting require-
ments on States and localities.

Today, our Democrat colleagues would like to continue the con-
versation about how the Federal Government and partisan bureau-
crats here in DC should exert control over State election laws.

In 1965, Congress passed the Voting Rights Act to overcome
State resistance and barriers that prevented minorities from exer-
cising their right, the right that is guaranteed to vote by the 15th
Amendment.

As we have discussed at all the prior hearings, in 2013, the Su-
preme Court held, in Shelby County v. Holder, that continuing to
require States to preclear election law changes based upon conduct
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from decades ago, was an unconstitutional invasion of State sov-
ereignty.

Specifically, the court noted that, quote, “the conditions that
originally justified these measures no longer characterize voting in
the covered jurisdictions,” unquote.

We should applaud the court’s decision in Shelby County, because
it acknowledges and recognizes we have come a long, long way
from one of the most shameful chapters in this country’s history.

However, instead of recognizing that progress this country has
made, our Democrat colleagues seek to propagate legislation that
would amount to an unconstitutional Federal power grab over local
election laws.

For example, H.R. 4, as passed last Congress, would create a new
section 4B coverage formula. That new formula would allow a court
to retain jurisdiction over a State or a political subdivision for 10
years if a certain amount of voting rights violations have occurred
any time in the previous 25 years.

Under that new coverage formula, a State or political subdivision
can rack up voting rights violations without a finding of intentional
discrimination at all.

Instead, settlement agreements and consent degrees, in addition
to court orders and objections by the attorney general, will suffice
to trigger Federal coverage.

This new triggering mechanism is troubling, considering the
politicization and partisan polarization of the Department of Jus-
tice Civil Rights Division.

As one of our witnesses today, Hans von Spakovsky, has noted,
the Department has, quote, “a history of filing unwarranted objec-
tions under section 5 based on its bias in favor of liberal advocacy
groups.”

H.R. 4’s new coverage formula will incentivize advocacy groups
to file a plethora of objections, creating meritless litigation to trig-
ger coverage. One of our prior Republican witnesses noted the for-
mula, quote, “creates something akin to the heckler’s veto, to the
loudest private interest groups,” unquote.

Liberal advocacy groups and Democrats want Federal bureau-
crats to have control over election Administration. Now, it appears
States will not even be able to re-adopt voting procedures that were
in place before the pandemic without input from the Justice De-
partment.

On July 28, the DOJ issued new guidance regarding State efforts
to remove temporary emergency voting procedures implemented
last year during the unprecedented pandemic.

The Biden Administration’s new guidance bizarrely suggests that
States may not return to voting laws and procedures that existed
before the pandemic, saying those laws and procedures may not,
quote, “be presumptively lawful,” unquote.

In 2020 State and local governments were tasked with safely ad-
ministering elections during a once-in-a-lifetime pandemic. It was
a once-in-a-lifetime event. Many States adopted temporary voting
procedures to reduce public health risk, despite prominent health
officials saying that in-person voting was safe.

With this new guidance, the Department takes the position that
these temporary emergency measures, some of which were passed
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without their States’ legislature’s approval, in a blatantly unconsti-
tutional violation of article 2, are the new baseline from which to
judge compliance with the VRA.

This is contrary to Congress’ intention in passing of legislation
and a clear example of the left weaponizing the DOJ to do its bid-
ding.

I implore the Department and my colleagues on the other side
of the aisle to remember, it is easier for eligible Americans to vote
than ever before in America’s history. I look forward to the hearing,
and these witnesses today will re-hash the same territory once
again.

Thank you, and I yield back.

Mr. CoHEN. Thank you, Mr. Johnson. I would now like to recog-
nize the Chair of the Full Committee, the gentleman from New
York State, who has a long history of championing voting rights,
having chaired this Subcommittee before he became the Full Chair,
Mr. Nadler, of New York City.

Chair NADLER. Thank you, Mr. Chair. I thank you for convening
this important hearing at a critical moment in the life of our Na-
tion, when our democracy itself is under greater threat than it has
been in decades because of the sustained assault on the right to
vote in States and localities across the country.

The Voting Rights Act of 1965 is rightly regarded by many as
among the most sacred texts of our Nation’s civic religion. It was
in many ways among Congress’ crowning achievements, but the Act
was really the result of the sacrifices made by many Americans, in-
cluding our late beloved colleague, John Lewis, who shed their
blood or even died to guarantee all citizens the right to vote.

The institutions of government, including this one in which we
have the honor of serving, are more truly representative of our
X)untry because of the vigorous enforcement of the Voting Rights

ct.

Over the course of this year, and during the last Congress, this
Subcommittee has held a series of hearings documenting, in ex-
haustive detail, the myriad ways that the right to vote, the most
fundamental right in a democracy, remains under threat for too
many Americans.

We have also examined the consequences of the Supreme Court’s
2013 Shelby County v. Holder decision, as well as last month’s deci-
sion in Brnovich v. Democratic National Committee, both of which
dealt serious blows to the enforcement of the Voting Rights Act.

I appreciate this opportunity to continue our consideration of
how we can restore the VRA to its full vitality and protect its most
precious right.

Prior to Shelby County, the Voting Rights Act had been an un-
qualified success. It helped to reduce discriminatory barriers to vot-
ing, and it expanded electoral opportunities for people of color to
Federal, State, and local offices, thereby opening the political proc-
ess to every American.

Despite decades of evidence of the act’s success, however, the Su-
preme Court in Shelby County substituted its own judgment for
that of Congress in rejecting Congress’ conclusion that a substan-
tial record of continued discrimination in voting supported the act’s
reauthorization.
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This decision effectively gutted the Voting Rights Act’s most im-
portant enforcement mechanism, in section 5’s preclearance provi-
sion. Specifically, it struck down the formula for determining which
States and localities should be subject to preclearance, effectively
rendering the preclearance provision inoperative, there is no longer
a basis for subjecting jurisdictions to its requirements.

Before the Voting Rights Act, States and localities implemented
a host of voter suppression laws, secure in the knowledge that it
could take many years before the Justice Department could suc-
cessfully challenge them in court, if at all.

As soon as one law was overturned, another would be enacted,
setting up a discriminatory game of whack-a-mole. Section 5 broke
this legal log jam by requiring States and localities with a history
of discrimination against racial and ethnic minority voters to sub-
mit changes to their voting laws to the Justice Department for ap-
fproval or to seek declaratory judgment in court prior to taking ef-
ect.

In the absence of preclearance, predictively the game of whack-
a-mole has returned with a vengeance. Within 24 hours of the
Shelby County decision, both Texas’s Attorney General and North
Carolina’s General Assembly announced that they would re-
institute Draconian voter ID laws.

Both States’ laws were later held in Federal courts to be inten-
tionally racially discriminatory. During the years between their en-
actment and the court’s final decision, many elections were con-
ducted while the laws remained in place.

Since the Shelby County decision, and indeed just since the 2020
election, we have seen a dramatic rise in the number of voter sup-
pression measures being proposed or enacted. Unnecessarily strict
voter ID laws, significant scale backs to early voting periods, sharp
restrictions on absentee ballots, and laws that make it harder to
restore the voting rights of formerly incarcerated individuals are
just a small sample of recent voting changes that have a dispropor-
tionate impact on minority voters.

According to a July 22nd, 2021, Brennan Center for Justice re-
port, as of July 14th, 18 States have enacted 30 laws that restrict
the right to vote since the beginning of the year.

As of August 9th, the nonpartisan organization, Voting Rights
Alliance is tracking 473 anti-voter bills in the States.

Of the States that have already enacted new restrictive voting
laws, one particularly egregious example that stands out in Con-
gress is Georgia’s SB 202. This law proposes numerous new bur-
dens on voting, including onerous identification requirements to ab-
sentee voting, restrictions on early voting, and most notoriously, it
even imposes criminal penalties for offering food or water to voters
waiting in line to vote.

An effort to pass a similarly sweeping and egregious bill is cur-
rently under way in Texas. While some Texas State legislators,
through their ingenuity and courage, have managed to temporarily
halt that effort, the ultimate responsibility lies with us in Congress
ico fix the Voting Rights Act to ensure that such bills never become
aw.

In the absence of preclearance, victims of voting discrimination
have been forced to turn to litigation under section 2, which applies
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nationwide, and which prohibits a voting process or requirement
that results in the denial or abridgement of the right to vote.

Yet, the Supreme Court in the Brnovich decision has now seri-
ously eroded section 2 as well, as least as it applies to vote denial
claims. In what can only be described as a usurpation of Congress’
constitutionally assigned legislative role, the Court in Brnovich an-
nounced several new guideposts, seemingly from whole cloth, that
lower courts are to consider, in evaluating vote denial claims under
section 2’s results test.

When evaluating these claims under these new factors, lower
courts could narrow a plaintiff’s ability to challenge discriminatory
yet facially neutral voting practices, the very practices that Con-
gress broadened the scope of section 2 to confront.

In her dissent to the Brnovich opinion, Justice Kagan properly
raised the alarm. She wrote, “The Voting Rights Act of 1965 is an
extraordinary law. Rarely has a statute required so much sacrifice
to ensure its passage. Never has a statute done more to advance
the Nation’s highest ideals, and few laws are more vital in the cur-
rent moment. Yet, in the last decade, this court has treated no stat-
ute worse.”

I could not agree more. Congress must Act where the court has
failed voters across the country. Legislation to revitalize the Voting
Rights Act must include a new dynamic coverage formula that is
broad enough to accurately capture the extent of ongoing voter dis-
crimination and the current need for preclearance, while being tai-
lored enough to address the court’s stated federalism concerns as
expressed in Shelby County.

Such legislation must also restore a broad understanding of sec-
tion 2 as applied to vote denial claims and consider other reforms
to the act, such as provisions to expand judicial authority, to bail-
in jurisdictions into preclearance, provide greater notice and trans-
parency, enhance the ability to assign Federal election observers,
and facilitate plaintiff’s ability to obtain preclearance injunctions.

I thank Chair Cohen for holding this important hearing to help
us examine these critical issues. I look forward to hearing from our
esteemed witnesses, including Assistant Attorney General for Civil
Rights, Kristen Clarke, and I yield back the balance of my time.

Mr. CoHEN. Thank you, Mr. Nadler. It is now my pleasure to rec-
ognize a fellow Member of the distinguished August class of 2006,
the Ranking Member of the Full Committee, Mr. Jordan, from
Ohibo.

Mr. JORDAN. Thank you, Mr. Chair.

The United States of America is the greatest country in the his-
tory of the world. There is no question that our country has done
more to advance the cause of liberty and democracy than any other
Nation ever. As our Constitution says in its preamble, we are al-
ways striving for a more perfect union.

Yes, our country has not always been perfect, and we must ac-
knowledge and learn from our failures. The Democrats would have
you believe that we have facing some sort of crisis that requires
rapidly changing how we run our Nation’s elections. The facts just
don’t support their arguments as I hope we will hear today.

This is the Subcommittee’s sixth hearing on H.R. 4, a bill that
the Democrats have yet to re-introduce in this Congress. Even
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though this bill hasn’t been introduced, the Majority Leader an-
nounced that the House may vote on it as early as next week.

So, this is likely the last time the Committee will have a chance
to talk about the legislation, and we don’t even know what is actu-
ally in the bill.

In 1965, Congress passed the Voting Rights Act to overcome
State resistance and barriers that prevented some minorities from
exercising their right to vote, guaranteed by the 15th amendment.
As originally passed by Congress, the VRA, included an extraor-
dinary departure from the principles of Federalism to combat the,
quote, “exceptional conditions during a dark time in our Nation’s
history.”

Despite what some Democrats say, the United States has come
a long way since then. In 2013, in Shelby County v. Holder, the Su-
preme Court struck down the VRA’s coverage formula, as outdated.
The exceptional conditions from 1965 no longer existed to justify
subjecting States to preclearance approval from the Federal Gov-
ernment, as the Ranking Member of the Subcommittee said earlier.

The court’s decision in Shelby acknowledged the progress this
Nation has made since 1960, and thankfully America today is not
the same as America was in the 1960s. We should all applaud this
progress.

Despite the strides our great country has taken, Democrats like
to claim that the Supreme Court has gutted the VRA, and they say
that that is why it is urgent to pass H.R. 4, but the facts just don’t
back that up.

What the Democrats fail to acknowledge is that the court’s deci-
sion in Shelby County did not strike down all of the VRA, not even
close. Sections 2 and 3C remain an effective tool to root out inten-
tional discrimination where it might exist. H.R. 4 isn’t legislation
designed to fix Shelby County. It is legislation designed to radically
change how we run elections and to politicize enforcement of the
Voting Rights Act.

There is no need to amend the VRA and divide certain provisions
such as the section 4B coverage formula that unconstitutionally
and unjustifiably encroach on State sovereignty.

Also, in another brazen attempt to grab power from State control
and give it to partisan bureaucrats in Washington H.R. 4 seeks to
institute a practice-based preclearance provision. This provision
would not just apply to States with histories of illegal discrimina-
tion. It would apply to every State and political subdivision in the
entire country.

In other words, every local county or city would have to get ap-
proval from unelected people in the Justice Department before
changing its election process. That is some scary stuff.

This provision is also designed to target popular voting integrity
measures, like voter ID laws, which polling shows most Americans
strongly support.

Americans deserve free, fair, and accurate elections. Every legal
vote should count, something these voter integrity measures would
help to ensure. To justify the unconstitutional Federal overreach of
the H.R. 4, Democrats argue that States have enacted allegedly
suppressive voting laws.
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Democrats ignore one glaring fact, however. It is easier today for
eligible Americans to vote than ever before in our Nation’s history.
It is interesting that Democrats always target Republican-led
States like Georgia and Texas for allegedly suppressing the vote
when these States actually have more expansive election proce-
dures than Democrat-run States.

Georgia, for example, has 17 days of early voting, President
Biden’s home State of Delaware only has ten. Georgia has no-ex-
cuse absentee voting. Delaware requires an excuse for absentee
voting. You don’t hear Democrats complaining about Delaware, and
you don’t see the Biden Administration bringing suit against Dela-
ware in Federal court.

The Biden Administration’s Justice Department has unfortu-
nately politicized enforcement of the Voting Rights Act, and to see
how, look no further than the guidance issued by Attorney General
Garland last month.

In 2020, many States adopted temporary voting procedures to re-
duce public health risks during a once-in-a-lifetime pandemic. Rec-
ognizing the temporary nature of these voting procedures, in 2020,
Attorney General William Barr directed the civil rights division to
adopt a VRA enforcement policy that would, quote, “presume it
lawful for a State to revert to election laws or procedures it had
before the pandemic.”

On February 3rd, 2021, the Biden Administration abruptly re-
scinded Attorney General’s Barr’s guidance, and on July 28th, At-
torney General Garland issued new guidance. The new guidance
said that the State election laws and procedures that existed prior
to the pandemic may not be presumptively lawful.

So, if a State had a lawful election procedure prior to the pan-
demic, then changed it to something else and now wants to change
it back, the Biden DOJ said it can’t do that. With this new guid-
ance, the Department takes the position that the temporary emer-
gency measures implemented during the pandemic are the new
baseline from which to judge compliance with the Voting Rights
Act, contrary to Congress’ intention in passing the legislation.

Congressman Johnson and I sent a letter to Attorney General
Garland last Thursday strongly urging him to rescind this guid-
ance. We hope we will get a full response from the Attorney Gen-
eral before the House votes on H.R. 4.

Even more dangerous, H.R. 4 expands the role of the Justice De-
partment in election Administration. As Attorney General Gar-
land’s actions have shown, the Biden Administration intends to po-
liticize enforcement of the Voting Rights Act. We cannot trust them
with these new authorities.

Our Constitution, the backbone of our country, is clear, that
States have the primary authority to administer elections, even
Federal elections.

H.R. 4, along with the Biden DOJ’s politicized enforcement of the
Voting Rights Act is a radical effort to Federalize elections. It is not
supported by the law. It is not supported by the facts. It is a power
grab, pure and simple.

Mr. Chair, thank you. I yield back.

Mr. CoHEN. Thank you, Mr. Jordan.
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We now welcome our witnesses on both panels and thank them
for participating in today’s hearing. I will introduce each of the wit-
nesses, and after each introduction, will recognize that witness for
his or her oral testimony.

At the conclusion of the first panel, we will have questions of
General Clarke, and after the conclusion of the second panel, we
will have questions of all the panelists.

Each of your written statements will be entered into the record
in its entirety. Accordingly, I ask you to summarize your statement
in 5 minutes, your testimony. To help stay within the time, there
is a timer in the Zoom view that should be visible on your screen.

When you get to 4 minutes, you need to be starting to wrap up.
When you get to 5 minutes, you should be finished.

Before proceeding with your testimony, I would like to remind all
the witnesses that you have a legal obligation to provide truthful
testimony in answers to this Subcommittee and that any false
statement you may make today, may subject you to prosecution
under you section 1001 of title 18 of the United States Code.

The sole witness on our first panel today is the Honorable
Kristen Clarke. Ms. Clarke is the Assistant Attorney General for
the civil rights division of the United States Department of Justice.
In that role, she leads the Department’s efforts to enforce a broad
afr:ray of Federal civil rights laws, including the Voting Rights Act
of 1965.

Assistant Attorney General Clarke is a long-time civil rights law-
yer, having begun her career as a trial lawyer in the civil rights
division through the Department of Justice’s Honors Program.

In 2006, she joined the venerable NAACP Legal Defense and
Education Fund where she helped lead the organization’s work in
voting rights and election law.

In 2015, she was named the President and Executive Director of
the Esteemed Lawyers’ Committee for Civil Rights Under Civil
Law. Assistant Attorney General Clarke received her JD from Co-
lumbia Law School and her BA from Harvard.

Assistant Attorney General Clarke, you are recognized for 5 min-
utes.

TESTIMONY OF THE HONORABLE KRISTEN CLARKE

Ms. CLARKE. Chair Cohen, Ranking Member Johnson, and the
Members of the Subcommittee on the Constitution, Civil Rights,
and Civil Liberties, my name is Kristen Clarke, and I serve as As-
sistant Attorney General for the civil rights division of the U.S. De-
partment of Justice. I want to thank you for the opportunity to tes-
tify today on the Department’s work to implement and enforce the
\ﬁ)ting Rights Act of 1965, and the need to revitalize and restore
the act.

The Voting Rights Act is, as President Johnson said, one of the
most monumental laws in the entire history of American freedom.
It is a law that has helped to truly transform American democracy.

However, the progress that we have made is fragile, as we watch
the current resurgence in attacks on voting rights. We have seen
cuts to early voting periods, new and burdensome restrictions to
register or vote, racially gerrymandered redistricting plans, polling
sites eliminated or consolidated in communities of color, eligible
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voters purged from the rolls, restrictions on civic groups seeking to
help voters participate in the process, and more.

I am here today to sound an alarm. In 2013, the Supreme Court’s
decision in Shelby County v. Holder suspended the preclearance
process, the Justice Department’s single most powerful and effec-
tive fool for protecting the right to vote.

The Department’s ability to protect the right to vote has been
eroded as a result. For the Justice Department, restoration of the
VRA is a matter of great urgency.

Before Shelby County, the preclearance process enabled the De-
partment to swiftly review and block the implementation of dis-
criminatory and unconstitutional voting practices in covered juris-
dictions.

While section 5 was in place, the Justice Department blocked
over 3,000 voting changes, helping to protect the rights of millions
of citizens.

Evidence of discriminatory purpose, intentional discrimination,
was found in over 60 percent of voting changes blocked by
section 5.

In addition to blocking discrimination, the deterrent effect of the
preclearance requirement is undeniable. The Shelby County ruling
has given a green light to jurisdictions to now adopt voting restric-
tions. Today these laws can only be challenged through long, pro-
tracted resource-intensive case-by-case litigation.

The Department knows well the burden that comes with the
case-by-case approach by way of cases that we brought recently in
States like Texas and North Carolina. This gives to jurisdictions
what the Supreme Court memorably called, quote, “the advantage
of time and inertia.” Before Shelby County jurisdictions had to
meet their burden of proof by demonstrating that these rules were
not adopted with a discriminatory purpose and would not worsen
the position of minority voters.

Today discriminatory laws are allowed to take root immediately,
impacting voters and corrupting the electoral process.

We are on the cusp of another potentially transformational mo-
ment. Redistricting is about to commence. Virtually every jurisdic-
tion that elects its Members, from districts from State legislatures
to county commissions, school boards, and town councils will be re-
quired to redraw district boundaries.

New 2020 Census numbers show the U.S. is becoming an in-
creasingly diverse Nation with population growth attributable to
increases in the number of people of color.

Absent congressional action, this redistricting cycle will be the
first without the full protections of the Voting Rights Act. Without
preclearance, the Justice Department will not have access to maps
and other restricting-related information for many jurisdictions
where there is reason for concern.

Even though this kind of information is necessary to assess
where voting rights are being restricted and to help inform how the
Department directs its limited enforcement resources. In 1965,
Congress enacted, and in 1975, 1982, and 2006, reauthorized a
statute that provided the strong medicine needed to remedy voting
discrimination and enforce our Constitution’s commitment to en-
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suring that no citizen’s right to vote would be abridged on account
of race or color.

Congress has broad enforcement powers and must Act now to re-
store the Voting Rights Act, to prevent us from backsliding into a
Nation where millions of citizens, particularly citizens of color, find
i‘il difficult to register, cast their ballot, and elect candidates of
choice.

We look forward to working with this Congress to revise this
bedrock civil rights law. The Justice Department stands ready to
support Congress in protecting the voting rights of all eligible
Americans. Thank you.

[The statement of Ms. Clarke follows:]
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Introduction

Chairman Cohen, Ranking Member Johnson, and Members of the Subcommittee on the
Constitution, Civil Rights, and Civil Liberties of the U.S House of Representatives Committee
on the Judiciary. My name is Kristen Clarke, and I serve as the Assistant Attorney General for
the Civil Rights Division of the United States Department of Justice (“Department”). Thank you
for the opportunity to testify today on the Department’s work to implement and enforce the
Voting Rights Act of 1965 and the need for legislation to revitalize and restore the Act.

The Voting Rights Act truly is, as President Johnson said when he signed it into law,
“one of the most monumental laws in the entire history of American freedom.” It reflected bold
action by Congress when bold action was needed to confront the fact that nearly a century after
the Reconstruction Amendments, millions of citizens were still denied the ability to register, to
vote, and to participate fully in American democracy because of their race. The Act’s most
innovative provisions—for example, the appointment of federal examiners to put people on the
rolls in recalcitrant jurisdictions and the preclearance provision that prevented jurisdictions from
adopting new provisions to roll back hard-won gains—transformed American democracy.

In the South, more Black voters were added to the rolls in the two years following
passage of the Act than in the previous century. And in places from South Carolina to South
Dakota, from Alabama to Alaska, minority voters—Black, Hispanic, Asian, Native American,
and Alaska Native—elected officials who used government as a mechanism to make all our lives
better. When recalcitrant jurisdictions tried to get around these gains with new tactics,
preclearance blocked them from doing so.

The issues of fairness and democracy we face today are different, but equally pressing. If
the end of the twentieth century was a period of dramatic expansion in voting rights, the twenty-
first century has, so far, been a period of rising attacks on voting rights. We have seen cutbacks
to early voting periods; imposition of additional requirements to cast ballots, either at polling
places or with respect to absentee ballots; and new restrictions on the right of civic groups to
assist citizens in participating fully in the electoral process. Congressional action is necessary to
prevent us from backsliding into a nation where millions of citizens, particularly citizens of
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color, find it difficult to register, to cast their ballot, and to elect candidates of their choice to
offices from the Presidency to members of their local school board

The 2020 Census numbers show that the United States is an increasingly diverse nation.
This raises profound questions about how the next redistricting will be conducted, including
whether the officials who draw congressional and legislative maps and decide districts for city
councils and county commissions draw districts that are fair to a// voters.

This round of redistricting is the first since the Supreme Court’s 2013 decision in Shelby
County v. Holder, 570 U.S. 529 (2013), severely cut back on the protections the Voting Rights
Act provides. It is now time for Congress to respond, by developing legislation that responds to
our current situation, with respect to redistricting and otherwise—a situation in which voting
rights are under pressure to an extent that has not been seen since the Civil Rights era. The
Department looks forward to working with Congress to craft new voting rights legislation that
addresses the problems we face today.

In thinking about what new legislation should do, it is important to understand how we
got to this point. So in my testimony today, I want to explain the special role the Department has
played in protecting the right to vote—particularly in the modern era that began with creation of
the Civil Rights Division in 1957.

That story provides several important lessons. First, case-by-case challenges to
restrictive voting practices are not enough. That sort of litigation is complex and resource
intensive and gives what the Supreme Court memorably called the “advantage of time and
inertia” to jurisdictions that are using practices that deny citizens an equal opportunity to
participate in the political process and elect representatives of their choice.

That is why Congress adopted the preclearance requirement of Section 5 of the Voting
Rights Actin 1965, and amended and extended that requirement, each time with overwhelming
bipartisan support in 1970, 1975, 1982, and 2006.

Second, preclearance worked well. Covered jurisdictions knew that if they could not
show that a proposed voting change—from moving a polling place, to requiring voters to
reregister, to deannexing minority neighborhoods, to diluting minority voting strength—had
neither a discriminatory purpose nor a discriminatory effect, the Department would block that
change. So most jurisdictions decided not to propose such changes in the first place. But when
jurisdictions did try those sorts of discriminatory changes, over the half century preclearance was
in effect, the Department’s 3,000+ objections protected the rights of millions of citizens.

At the same time, preclearance was fair to covered jurisdictions. Changes that improved
the electoral process were swiftly approved. And the Department worked cooperatively with
jurisdictions to ensure they were able to implement lawful changes without undue delay.

Third, the costs of losing preclearance have been profound. The Shelby County decision
gave jurisdictions a green light to adopt new restrictive practices and then sit back until costly
litigation proves that the new laws have a discriminatory purpose or effect. I will describe for
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you how the Department’s enforcement efforts over the past eight years have been negatively
affected by the current legal landscape—one in which we have lost a key tool at the very time
that the United States has experienced a renaissance of restrictive voting laws.

In 1965, Congress enacted a statute that provided creative and effective mechanisms for
enforcing our Constitution’s commitment to ensuring that no citizen’s right to vote would be
abridged on account of race or color. We look forward to working with this Congress to
complete the task that Congress began.

L The Department of Justice’s Early Role in Enforcing Federal Voting Rights Statutes
and the Enactment of the Voting Rights Act of 1965

Many reasons propelled Congress to enact the Voting Rights Act of 1965—in particular
the activism of people of color, historically disenfranchised communities, and civil rights heroes
such as John Lewis, in Selma, Alabama and elsewhere. Another critical factor was the
experience of Department attorneys who had been working since the creation of the Civil Rights
Division in 1957 to protect voting rights using the then-existing protections.

A. The Department of Justice’s Efforts to Enforce Pre-Voting Rights Act
Legislation Were Hampered By Having to Bring Case By Case Litigation

Eight years before the Voting Rights Act was passed, Congress enacted its first major
civil rights statute since reconstruction, the Civil Rights Act of 1957, based on a legislative
proposal first drafted by the Department. The Civil Rights Act enabled the creation of DOJ’s
Civil Rights Division and authorized the Attorney General to bring suit to enjoin voter
intimidation and racially discriminatory denials of the right to vote.

The first case against a county registrar for violating the act, United States v. Lynd, was
brought by John Doar, an attorney who began serving in the Civil Rights Division during the
Eisenhower administration.” By 1963, the Department had filed 35 suits challenging
discrimination or threats against Black registration applicants in individual counties. But as
then-Attorney General Robert Kennedy said, that was a “painfully slow way of providing what is
after all a fundamental right of citizenship.” As the Supreme Court later acknowledged in South
Carolina v. Katzenbach, the Department’s efforts to protect the right to vote were seriously
hindered by the burdens inherent in bringing case by case challenges:

Voting suits are unusually onerous to prepare, sometimes requiring as many as 6,000
man-hours spent combing through registration records in preparation for trial. Litigation
has been exceedingly slow, in part because of the ample opportunities for delay afforded
voting officials and others involved in the proceedings. Even when favorable decisions
have finally been obtained, some of the States affected have merely switched to
discriminatory devices not covered by the federal decrees or have enacted difficult new
tests designed to prolong the existing disparity between white and [Black] registration.

South Carolina v. Katzenbach, 383 U.S. 301, 314 (1966).
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When considering the legislation that would ultimately become the Voting Rights Act,
Congress determined that the existing federal anti-discrimination laws were insufficient to
overcome the resistance by some state and local officials to enforcement of the guarantees of the
Fifteenth Amendment. Congressional hearings— including by the House Judiciary Committee —
showed that the Department of Justice’s efforts to eliminate discriminatory election practices by
case-by-case litigation had been unsuccessful in opening up the registration process; as soon as
one discriminatory practice or procedure was proven to be illegal and enjoined, a new one would
be substituted in its place and litigation would have to commence anew.

B. The Voting Rights Act of 1965 Conferred Particular and Unique Authority On
the Department of Justice

In the wake of Bloody Sunday and based on a record developed in large part by the Civil
Rights Division’s litigation, Congress met the moment and, in bipartisan fashion, passed the
Voting Rights Act, which President Johnson called “one of the most monumental laws in the
entire history of American freedom.” The Act was reauthorized and signed by President Nixon
in 1970, by President Ford in 1975, by President Reagan in 1982, and by President George W.
Bush in 2006.

To address longstanding, rampant discrimination, the Act abolished literacy tests, so-
called “good character” tests, and other barriers to voting. It also enacted Section 2, an important
and powerful nationwide prohibition against any voting practice or procedure that discriminates
on the basis of race or color.

One of the Act’s most powerful innovations involved a preclearance requirement,
administered by the Department and targeted at those areas of the country where Congress
believed the potential for discrimination to be the greatest. Under Section 5, jurisdictions
covered by these special provisions could not implement any change affecting voting until the
Attorney General or the United States District Court for the District of Columbia determined that
the change did not have a discriminatory purpose and would not have a discriminatory effect.
The Act authorized the Attorney General to bring civil actions in response to violations of the
Act’s provisions, including Section 5. The Act also permitted the Attorney General to designate
jurisdictions subject to Section 5 preclearance for the deployment of trained federal examiners,
who could require qualified persons be added to voter registration lists. Further, in those
counties where a federal examiner was serving, the Attorney General could request that trained
federal observers monitor activities within polling places. Finally, the Act directed the Attorney
General to challenge the use of poll taxes; Virginia’s poll tax was struck down by the Supreme
Court on constitutional grounds shortly thereafter. it

Of all the tools available to the Department to protect the right to vote and prevent racial
discrimination, Section 5 proved to be the most effective. And in the nearly fifty years of
implementing Section 5, the Department showed itself to be up to the task of enforcing the
statute in a manner that f respected the effective administration of elections by state and local
jurisdictions.
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C. The Department of Justice’s Historical Role in Administering Section 5 of the
Voting Rights Act

The Attorney General has historically delegated responsibility for preclearance decisions
to the Assistant Attorney General (‘AAG”) who heads the Civil Rights Division."
Administrative reorganization in 1969 produced a separate section within the Civil Rights
Division specializing in voting rights, called the “Voting Section,” which conducted the factual
review for preclearance submissions and made detailed recommendations to the Assistant
Attorney General."

Section 5 mandates that all covered jurisdictions seek “preclearance” of any new “voting
qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting.”

Under Section 5, covered jurisdictions could not implement their proposed voting
changes until they had received preclearance. The two methods for a covered jurisdiction to
comply with the preclearance requirement were (1) administrative review requiring the Attorney
General to determine within 60 days of submission whether to object to, and thereby block, a
voting change because the submitting jurisdiction failed to show the change was
nondiscriminatory, or (2) judicial review, by way of a declaratory judgment action filed by the
covered jurisdiction in the United States District Court for the District of Columbia.

The administrative route provided a swift, non-costly path to a preclearance
determination. By contrast, the declaratory judgment route enabled a jurisdiction that was
unsatisfied with the administrative route to obtain a de novo determination, by filing a
declaratory judgment action against the United States to be heard by a three-judge district court.
Unsurprisingly, and showing covered jurisdictions’ confidence in the fairness and efficiency of
the Department’s process, covered jurisdictions chose the administrative route for over 99
percent of covered changes.

The Attorney General based his or her Section 5 determination on a review of material
presented by the submitting authority, relevant information provided by individuals or groups,
and the results of any additional investigation conducted by the Department. The submitting
jurisdiction had the burden of demonstrating that the proposed change “neither has the purpose
nor will have the effect” of denying or abridging the right to vote on account of race, color or
membership in a language minority group."! The effects of proposed voting changes were
measured against the previous, or “benchmark,” practice to determine whether they would “lead
to a retrogression in the position of racial minorities with respect to their effective exercise of the
electoral franchise.”"! The discriminatory purpose analysis was based on a number of factors
established by the Supreme Court, including the sequence of events leading up to the adoption of
the change, the historical background of the action, the impact of the change, and any deviations
from normal procedure. Vi

The Attorney General would then respond to the submitting jurisdictions in writing to (1)
“preclear” the proposed change, allowing the change to be implemented; (2) request more
information from the jurisdiction; or (3) object to the proposed change, providing the reasons
supporting that decision.™ In those instances where the Attorney General interposed an
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objection, the submitting jurisdiction had various options, including asking the Attorney General
to reconsider its decision, seeking judicial preclearance in the United States District Court for the
District of Columbia, abandoning the proposed change and adhering to the benchmark practice,
or submitting a new change for review.

The list of impacted jurisdictions was not static, as previously covered jurisdictions could
be “bailed out” from the special provisions such as the preclearance requirement if they wished
to do so and met certain requirements, such as complying with Section 5 for the previous ten
years, laid out in the statute. Dozens of jurisdictions did so successfully while Section 5
remained in effect.® Section 4(a) of the Act sets out the requirements for the termination of
coverage (bailout) under Section 5.

1I. The Attorney General’s Section S Review Process Had Benefits For Voters and For
Covered Jurisdictions

History proved that Section 5 was an effective tool that blocked the implementation of
voting changes that had a discriminatory effect or were adopted with a discriminatory purpose.
A few of the benefits of the Section 5 preclearance process are discussed below.

A. The Department of Justice Blocked Voting Changes That Were Enacted with A
Racially Discriminatory Purpose or Would Have Had A Racially Discriminatory
Impact

Through the Section 5 review process, the Attorney General and the United States
District Court for the District of Columbia blocked numerous racially discriminatory voting
changes before jurisdictions ever implemented them in an election.

The statistical evidence speaks for itself. Although the Attorney General objected to only
about one percent of voting changes submitted under Section 5, this meant that more than 3,000
discriminatory voting changes were blocked between 1965 and June 25, 2013, the date of the
Shelby County decision.® The post-2000 Section 5 objection letters, along with an
accompanying chart, are attached as an exhibit to my testimony.

A majority of the Department’s objections included findings of discriminatory intent.
Congress found that many of the changes blocked by preclearance were “calculated decisions to
keep minority voters from fully participating in the political process.”*"

That said, the vast majority of submitted voting changes were precleared, allowing
jurisdictions to institute new voting changes or rules without interference. The Department
exercised its authority to object to voting changes (or to ask for additional information)
judiciously under Democratic and Republican administrations alike, reserving the use of those
tools for instances when the purpose or effect of the voting change was truly problematic or truly
in doubt. But when jurisdictions failed to submit changes, the Department and affected voters
prevailed in more than 100 “coverage” actions that temporarily enjoined voting changes that
jurisdictions had been implementing without obtaining preclearance.*"



22

By freezing voting procedures in place until the submitting jurisdiction successfully
obtained preclearance, Section 5 often saved voters from having to bear the brunt of racially
discriminatory voting changes while litigation was pending or while the impact of a
jurisdiction’s minor changes was being sorted out. Because litigation brought under Section 2 or
other federal statutes occurs only after a (potentially illegal) voting scheme has already been put
in place, voters have already been burdened or disenfranchised and candidates have already been
elected, thereby gaining the advantages of incumbency.*" An illegal voting restriction or
redistricting plan might be in place for several election cycles before a plaintiff can gather the
evidence necessary to challenge it and succeed in litigation.*"!

B. A Review of Specific Section 5 Objections Demonstrates the Efficacy of the
Section 5 Review Process in Identifying and Blocking Racially Discriminatory
Voting Changes

Aggregate nationwide statistics alone do not do justice to the powerful impact that the
Department was able to have by protecting the right to vote in localities around the country while
the Section 5 preclearance process was in place. I would like to provide a few specific examples
in which Department blocked racially discriminatory voting changes by interposing an objection
to a Section 5 submission.

One change that preclearance prevented involved McComb, Mississippi.*"" A large
group of Black residents in the city had long voted at the Martin Luther King Jr. Community
Center, which was close to their homes on the east side of railroad tracks that run through the
city. In 1997, the city tried to move that group’s assigned polling place to the American Legion
Hut on the west side of the tracks. To cross those tracks, Black voters on the east side—many of
whom lacked transportation—would have had to travel substantial distances to find a safe
crossing. Recognizing that increased difficulty that Black voters would encounter in exercising
their right to vote, the Department blocked the change.

A similar Section 5 objection prevented the proposed 2007 closure of a voter registration
office in Buena Vista Township, Michigan that was used heavily by minority voters; the next
closest office was an 18-mile round trip away, which, using public transportation, would take at
least one hour and 40 minutes to traverse. *"iil

Another objection restored a municipal election that had been cancelled in Kilmichael,
Mississippi.®™® After several decades in which no Black candidate had been elected to municipal
office due to racially polarized voting, Kilmichael’s 2001 general election stood to be a potential
watershed moment. Black residents had recently emerged as a majority of the town’s registered
voters and a number of Black candidates qualified to run for both the mayoral and board
positions. White town officials responded by cancelling the election with no notice to the
community. The Department denied the city’s preclearance request, concluding that the
cancellation was motivated by an intent to diminish minority voting strength. The election
ultimately went forward and, in a historic moment, the town elected its first Black mayor as well
as three Black aldermen.
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Other Department objections halted statewide changes. One such objection stopped a
2007 Texas statute, which would have imposed a landownership requirement to be able to run
for some elected offices.™ The evidence showed that there were Hispanic supervisors who were
non-landowning residents of their district who would have been barred from running for
reelection if the proposed candidate qualifications were implemented. Moreover, the significant
disparity in home and agricultural land ownership rates between white residents and residents of
color in Texas meant that a disproportionate number of racial and language minority Texans,
many of whom could have been the candidates of choice of racial and language minority voters,
would have been barred from running for office in these districts.

Another objection prevented the implementation of a 2009 Mississippi statute that would
have imposed a majority-vote requirement for the election of school board candidates in certain
school districts, a change that raised substantial concerns regarding a retrogressive effect on
racial and language minority voters given the prevalence of racially polarized voting in
Mississippi elections. ™

The Department objected to multiple proposed redistricting plans that improperly reduced
minority strength before and during the post-2010 redistricting cycle. In 2007, an objection
prevented the imposition of discriminatory changes to the method of electing county
commissioners sought by Charles Mix County, South Dakota, shortly after successful Section 2
litigation resulted in the election of the first Native American commissioner in county history ¥
After that commissioner was elected, the county pursued a referendum measure expanding the
size of the board of commissioners and a redistricting plan that, in tandem, would dilute the
voting strength of the county’s Native American voters. The Charles Mix County sheriff had
actively circulated the referendum petition, collecting signatures while in uniform.

In 2011, the Department interposed an objection to a proposed redistricting plan for East
Feliciana Parish, Louisiana’s police jury—the legislative and executive governing body of the
parish. ¥ That plan would have cut the Black voting age population in District 5, thereby
eliminating minority voters’ opportunity to elect a candidate of choice. The cut came after the
parish’s demographer met separately with a group of four white “police jurors” at the beginning
of the redistricting process but failed to invite the Black police jurors. At that closed-door
meeting, the demographer and the white police jurors agreed to move overwhelmingly white
population from the “Lakeshore” neighborhood into District 5, while excluding nearby Black
population from the district. After the Department interposed an objection, the parish adopted a
different plan, which increased the Black voting age population in District 5. Today, District 5 is
represented by an African-American police juror today.

The Department also blocked a redistricting plan proposed by Nueces County, Texas.
That plan would have moved Latino population out of, and Anglo population into, a County
Commissioner District, apparently to protect an Anglo incumbent who was not the candidate of
choice of the Latino community but had unseated a Latino candidate in the previous election by a
very small margin.®" Similarly, a proposed redistricting plan from Long County, Georgia,
sought to dilute the Black population percentage in District 3 by nearly seven percentage points
by adding majority-white voting precincts to the district— even though the county could have
chosen to maintain the existing percentages by adding different precincts instead. ™" Following
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the Department’s objection, Long County officials adopted a plan that remedied the problem
and, today, District 3 is represented by an African-American commissioner.

C. Section 5 Review Deterred Jurisdictions From Even Trying To Adopt Voting
Changes That Might Have Had A Racially Discriminatory Purpose Or Effect

Beyond the direct impact resulting from administrative or judicial refusals to preclear
certain proposed changes in voting practices or procedures, Section 5 also had prevented some
changes that would be certain to raise objections. Out of necessity, the preclearance requirement
caused covered jurisdictions to be more prudent in their approach to voting changes or
procedures than they otherwise would have been.

Moreover, covered jurisdictions frequently modified or withdrew proposed voting
changes after receiving a formal letter from the Department requesting additional information in
support of the preclearance submission. If the information subsequently provided by the
submitting jurisdiction was insufficient to establish that the voting change was not
discriminatory, the Attorney General would often object to the change.

More than 800 proposed changes were altered or withdrawn in the period after 1982 X"
Empirical studies demonstrate that the Department’s requests for more information had a
significant effect on the degree to which covered jurisdictions complied with their obligation to
protect minority voting rights. ¥ For example, a study conducted by Luis Ricardo Fraga and
Maria Lizet Ocampo of Stanford University found that between 1999 and 2005, more
information requests stopped more than six times as many changes as formal objection letters
did XXvi

The preclearance process often resulted in jurisdictions deciding to voluntarily mitigate
the impact of potentially discriminatory changes even when the Department did not issue a
written request for additional information. One example involves a judicial preclearance case
filed in the United States District Court for the District of Columbia in which South Carolina
officials sought approval for a 2011 voter-identification law. During the trial, South Carolina
officials made a major change. They decided to interpret the photo identification requirement in
a way that effectively inserted a “reasonable impediment” exception for certain voters who had
difficulties obtaining identification, thereby making it “far easier than some might have expected
or feared” for South Carolina citizens to cast a ballot.** A three-judge panel precleared the law
after adopting that interpretation as an express “condition of preclearance.”** Two of the judges
commented that the case demonstrated “the continuing utility of Section 5 of the Voting Rights
Act in deterring problematic, and hence encouraging non-discriminatory, changes in state and
local voting laws.” ¥

D. The Department of Justice Worked Cooperatively With Local Officials To Make
the Preclearance Process Speedy and Efficient For Changes That Were Fair To
All Voters

To facilitate and expedite the review process, the Attorney General endeavored to make
the preclearance process as user-friendly as possible. The “Procedures for the Administration of
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Section 5 of the Voting Rights Act of 1965” the Attorney General issued were designed to do
this, and informed both submitting authorities and other interested parties of the standards by
which the Department would be guided in evaluating proposed changes under Section 5.**"

Jurisdictions could submit their Section 5 submissions by mail, fax, or, in the internet
age, an online portal. Department staff worked cooperatively with local officials to make sure
preclearance submissions that had neither a discriminatory purpose nor a discriminatory effect
would be approved quickly and efficiently. In fact, attorneys general for various states,
including Mississippi and North Carolina, that were covered (at least in part) under Section 5
filed an amicus brief filed in the Shelby case acknowledging that “DOJ has administered the
Section 5 review process with a significant degree of flexibility and latitude, taking into account
the unique circumstances and crises that sometimes emerge within the covered jurisdictions.”***

The Department’s administrative preclearance process did not require covered
jurisdictions to have legal expertise or retain a lawyer. Over the course of decades, Department
staff established positive relationships with local officials such as city secretaries, town clerks,
and county officials who often submitted changes for review. These officials’ Section 5
submissions were often brief, simple voting changes that were clearly beneficial in nature could
be precleared based on a page or two of documentation. Department staff would only ask for
additional information or documentation when it was truly necessary to determine whether or not
the change had a racially discriminatory purpose or effect.

The administrative preclearance process operated in a speedy and efficient manner. The
Department had sixty days to respond to preclearance requests, which could be extended by an
additional sixty days in certain limited circumstances. If the Attorney General failed to interpose
an objection within the allotted time period, or provide another appropriate response such as an
additional information request, then any pending changes were considered precleared by
operation of law and jurisdictions could go forward with implementing them. However,
Department staff precleared innocuous voting changes before the 60-day deadline whenever
possible. If a submitting jurisdiction asked for expedited consideration — say, for an emergency
polling place change that a county adopted shortly before an upcoming election, such the
changes for the 2012 elections in the wake of Hurricane Sandy — Department staff would
endeavor to facilitate a particularly speedy review so that non-discriminatory changes could be
precleared and implemented as soon as possible.

III.  The Tools Lost To The Department Of Justice As A Result Of The Supreme
Court’s Decision In Shelby County v. Holder

The Supreme Court’s decision in Shelby County v. Holder has had a substantial effect on
the ability of the Department to respond quickly and effectively to prevent the implementation of
discriminatory voting changes. That decision struck down the formula provided by Section 4 of
the Act for determining which jurisdictions were covered by the preclearance obligation.
Without the protections of Section 5 of the Voting Rights Act, voting changes in jurisdictions
with documented histories of discrimination go into effect before they can be challenged,
disenfranchising many racial or language minority voters and substantially burdening their
exercise of the right to vote. The Department has been forced to bring lengthy, resource-
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intensive litigation under Section 2, which has proven no substitute for the critical prophylactic
protection afforded by Section 5. The result is that discriminatory policies have been used in
elections and remained in effect for years while legal challenges have been litigated. The loss of
the right to vote in those elections, even if subsequently vindicated, can never be fully remedied
— nor can the results of elections conducted under racially discriminatory redistricting plans.

A. Shelby County Had an Immediate Negative Impact

States wasted no time passing laws that had not or would not have survived the
preclearance requirement. On June 25, 2013, the very day that the Supreme Court issued the
Shelby County opinion, Texas officials announced that they would move forward with
implementing a discriminatory and burdensome photo identification statute. That particular
photo identification requirement had already been stopped twice due to concerns that it violated
the Voting Rights Act: once by a Section 5 objection interposed by the Attorney General and
again, when the United States District Court for the District of Columbia denied Texas’s request
for judicial preclearance following a full trial on the merits ¥

The loss of preclearance forced the Department, along with private parties, to file a post-
Shelby Section 2 suit to enjoin the statute. The lawsuit was ultimately successful but took
several years to litigate and consumed substantial resources. In the meantime, untold numbers of
voters were burdened or disenfranchised because the photo ID requirement remained in place
while the case was pending.

The North Carolina Legislature acted with similar haste to enact an omnibus law
imposing multiple voting restrictions. At the time Shelby County was before the Supreme Court,
North Carolina had only been publicly considering a relatively narrow election bill, which
included a different voter ID requirement that was much less restrictive than the one that was
eventually adopted. ™" However, on June 26, 2013, the day after the Supreme Court issued the
Shelby County opinion, Senator Tom Apodaca, Chairman of the North Carolina Senate Rules
Committee, publicly stated that “I think we’ll have an omnibus bill coming out” and that the
Senate would move forward with a “full bill.”**! The legislature then swiftly expanded its 16
page bill into 57 pages of omnibus legislation that cut early voting hours, imposed a burdensome,
strict photo identification requirement, eliminated same-day registration during the early voting
period, and eliminated provisional voting for out-of-precinct voters, among other
restrictions.®*"i The Department, along with private parties, again was forced to bring a Section
2 challenge in the absence of preclearance. During the pendency of the case, the challenged
provisions were in effect for at least one major election (and some provisions were in effect for
three years), limiting the rights of North Carolina’s citizens to participate in the political process.

The Texas and North Carolina examples are not the only instances of troubling and
unlawful post-Shelby voting changes that have had a discriminatory effect or were enacted with a
discriminatory purpose.

B. There Is Reduced Advance Notice of— and Accountability for— Potentially
Discriminatory Voting Changes

11
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Section 5 provided indispensable advance notice of those new voting rules, which
occurred as a matter of course when jurisdictions submitted proposed changes to the Department
for preclearance. One of the underappreciated problems the Department has faced since Shelby
County is a loss of notice about new voting rules.

There are tens of thousands of jurisdictions, many of them small towns, school districts,
or other local jurisdictions, which conduct elections and changes practices and laws in ways that
can have a retrogressive effect on minority voters. The Department does not have the resources
to constantly monitor these jurisdictions to identify discriminatory or unconstitutional voting
changes. Such a monitoring program would be less efficient and effective than preclearance.
The Civil Rights Division’s investigatory tools are simply insufficient to obtain this information
on a broad scale, let alone provide adequate redress for impacted voters. The impossibility of
this task means that an assortment of subtle yet critical voting changes made at the local level
may be jeopardizing the right to vote of racial and language minority voters in a way that
violates the Voting Rights Act. We cannot know the full extent to which local jurisdictions
might be making changes that are discriminatory, for example, consolidating polling places to
increase wait times and make it more difficult for minority voters to vote, annexing or
deannexing territory so as to dilute minority voting strength, drawing election districts in ways
that deny minority voters the ability to elect candidates of their choice, curtailing early voting
hours that would have restricted access for low-income voters of color, or disproportionately
purging minority voters from voting lists under the pretext of “list maintenance.”

C. The Election Administration Process Is No Longer Transparent

The notice resulting from the Section 5 preclearance process provided transparency and
benefits to voters, election officials, and communities in covered jurisdictions. Before the Shelby
County decision, the Department published information regarding Section 5 submissions it
received on a weekly basis, pursuant to the Attorney General’s Procedures for the Administration
of Section 5 of the Voting Rights Act.**iil This information was posted online and was publicly
available. Interested parties could see when changes had been submitted for preclearance,
request copies of submissions and provide written or telephonic comments or input to Civil
Rights Division staff, and receive notice of the Attorney General’s preclearance decisions.

Removing the public’s visibility as to voting changes at every level of local and state
government has proved to be a massive loss. For each year between 2000 and 2010, for
example, the Attorney General published notice of between 4,500 and 5,500 Section 5
submissions, which contained between 14,000 and 20,000 voting changes.

D. The Public Can No Longer Participate In The Review Of Proposed Voting
Changes

The Department’s Section 5 preclearance process encouraged public participation,
allowing voters to assess proposed voting changes before they were implemented. Over the
course of conducting reviews, the Department received vital input regarding proposed voting
changes and invaluable context regarding the communities in which those changes were to be
implemented.

12
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In the absence of a preclearance requirement, jurisdictions have less incentive to involve
community contacts in the elections process and the process of considering and adopting voting
changes. Local communities also have less insight into the electoral process and the process of
making voting changes. Losing this avenue of participation is particularly harmful for minority
voters and the organizations representing their interests.

This concern takes on added urgency at the present moment, as redistricting is about to
commence following the decennial census. Without congressional action, the upcoming
redistricting cycle will be the first without the full protections of the Voting Rights Act.
Virtually every jurisdiction—from state legislatures to county commissions, school boards, and
town councils—that elects its members from districts will be required to redraw district
boundaries. Without preclearance, the Department will not have access to maps and other
redistricting-related information from many jurisdictions where there is reason for concern, even
though this kind of information is necessary to assess where voting rights are being restricted or
inform how the Department directs its limited enforcement resources.

While the preclearance requirement was in place, it provided a structured process by
which affected citizens and others could provide information and views on the impact of changes
to voting rules before they were implemented. This valuable input from members of impacted
communities is often lost without preclearance.

E. The Department Of Justice’s Election Monitoring Capacity Has Been
Diminished By The Shelby County Decision

The Department’s election monitoring program has traditionally been one of the
important components of its efforts to protect voting rights. The Department’s experience over
several decades has shown that when trained nonpartisan monitors watch the electoral process
and collect evidence about how elections are being conducted, they have a unique ability to help
deter wrongdoing, defuse tension, promote compliance with the law and bolster public
confidence in the electoral process.*** The Shelby County decision, however, has significantly
hampered the Department’s ability to perform these critical functions in support of fair of
impartial elections.

The Civil Rights Division typically conducts election monitoring for election days around
the country each year. Prior to Shelby County, much of that monitoring activity involved
sending federal election observers to jurisdictions with a need certified by the Attorney General,
based in part on the Section 4(b) coverage formula.X! Once the Supreme Court struck down the
coverage formula in Shelby County, the Department stopped deploying federal observers unless
they were expressly authorized by a relevant court order under Section 3 of the Voting Rights
Act. And there were few such orders in place. As a result, the Department has sent substantially
fewer federal observers to watch the voting process in real time since the Shelby County decision
was issued. The Department looks forward to working with Congress so that it may reinstitute
the federal observer program in support of future elections, where appropriate.
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IV.  The Department of Justice’s Experience Confirms That Bringing Affirmative
Case-By-Case Litigation Under Section 2 Of The Voting Rights Act Is An
Inadequate Substitute For Section 5

The Department’s experience during the eight years between the Supreme Court’s Shelby
County decision and today has confirmed that case-by-case litigation is inadequate to protect
voting rights. We have seen an upsurge in changes to voting laws that make it more difficult for
minority citizens to vote and that is even before we confront a round of decennial redistricting
where jurisdictions may draw new maps that have the purpose or effect of diluting or
retrogressing minority voting strength.

A. Section 2 Litigation Is Far More Resource-Intensive Than The Administrative
Section 5 Review Process

The elimination of Section 5 has increased the cost of protecting voting rights on an order
of magnitude similar to the cost of a Ford Fiesta compared to a Boeing 737. Before the Shelby
decision, the Department was able to review proposed voting changes quickly and efficiently.
The vast majority of Section 5 submissions were handled by small teams consisting of a staff
analyst or attorney and a reviewer and were completed within 60 days.

Since Section 5 was rendered inoperable as a result of the Supreme Court’s Shelby
County decision, the primary tool available to the Department to thwart racial discrimination in
voting is costly case-by-case litigation under Section 2 of the Voting Rights Act. Whereas the
Attorney General’s Section 5 review process lasts, at most, a few months, Section 2 litigation
often lasts years with multiple stages before multiple courts.

The greater costs of protracted litigation also accrue to governmental entities defending
against discrimination claims and are ultimately paid by taxpayers, who include those voters who
have been discriminated against. North Carolina lawmakers spent more than $10.5 million
defending their 2013 voting bill, which the Fourth Circuit found to have been enacted with a
racially discriminatory intent. Texas spent more than $3.5 million defending its burdensome
photo identification law, which the full Fifth Circuit concluded had a racially discriminatory
effect. X!

Had Section 5 been in place, Texas’s strict photo identification statute likely never would
have been implemented because the objections interposed by the Attorney General and the three-
judge panel of the United States District Court for the District of Columbia would have remained
in place. Similarly, North Carolina legislators unveiled the “full bill” imposing numerous
discriminatory voting rights restrictions only after the Shelby County decision. A Section 5
objection would have avoided the need for the lengthy litigation that ultimately followed.

A detailed account of the pre-Shelby review and the lengthy, protracted post-Shelby
litigation concerning the Texas and North Carolina statutes shows that even though Section 2
remains an important and potent tool, it is insufficient to combat racially discriminatory voting
practices and is not, by itself, an adequate replacement for Section 5.
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B. The Protracted, Multi-Stage Dispute Over Texas’s Photo Identification Statute

In 2011, the Texas legislature passed a statute severely limiting the number of identifying
documents for purposes of voting to six forms of photo identification. X As described earlier,
because Section 5 was then in effect, Texas sought pre-clearance from the Department, which
interposed an objection, blocking Texas from implementing the change ¥ Texas then sought
preclearance from the United States District Court for the District of Columbia. That court also
refused to preclear the change, finding that it would have a retrogressive effect on Black and
Hispanic voters who would be disproportionately burdened in obtaining the required IDs
compared to white voters. ¥V

Two days after the decision in Shelby County, the Supreme Court vacated the district
court’s judgment because preclearance was no longer required."“f By that time, Texas had
already started moving forward with implementing the statute.*'!

The Department filed a Section 2 lawsuit in federal court, which was consolidated with
parallel litigation filed by private parties. The parties then embarked on months of discovery.
Ultimately, a two-week trial was held in Corpus Christi in September 2014, where dozens of
witnesses testified, including 16 experts— many of whom were retained by the Department. i
Months later, the district court ruled that the photo identification bill violated the “results” prong
of Section 2 of the Voting Rights Act, because it had a discriminatory effect.*" The Court
found that Black and Hispanic voters were two to three times less likely to possess the limited
forms of identification required by the statute and that it would be two to three times more
burdensome for them to get approved IDs than for white voters.

But even so, the statute remained in effect, due to a stay of the District Court’s injunction
pending Texas’s appeal to the Fifth Circuit.! Subsequently, a three-judge panel and later the en
banc Fifth Circuit affirmed the district court’s holding regarding the Section 2 results claim " In
the meantime, voters in all elections in Texas between June 25, 2013 and July 20, 2016 (the date
of the Fifth Circuit en banc opinion) were subjected to the discriminatory voter identification
statute.

Litigation continued on the merits until September 2018, when the district court entered
its final judgment in the matter. Meanwhile, the private plaintiffs’ fee petition is still being
litigated; their fee award is currently on appeal before the Fifth Circuit. !

Had Section 5 remained enforceable, voters would never have been subjected to the
discriminatory ID requirement, and the Department and private litigants would not have been
forced to expend tremendous resources to challenge a law that fourteen different federal judges
found to be unlawful.

C. The Protracted, Multi-Stage Dispute Over North Carolina’s Omnibus Voting
Statute

While the Shelby County case was pending in front of the Supreme Court, North Carolina
legislators asked state officials for racial data regarding the use of a number of voting practices.
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Shielded from public view, they were quietly laying the groundwork for a major election bill. !
On the day after the Supreme Court effectively eliminated North Carolina’s preclearance
obligations, a leading state senator suddenly announced an intention to move forward with what
he characterized as the “full bill.”™ Overnight, an essentially single-issue bill was transformed
into omnibus legislation that, among other things, imposed a draconian photo identification
requirement, eliminated a week of early voting, ended same-day registration, and eliminated out-
of-precinct provisional voting." Each of these restrictions disproportionately affected Black
voters.

Shortly thereafter, in September 2013, the United States filed a Section 2 lawsuit against
the State, alleging that four provisions of the new law were adopted with the purpose, and had
the result, of denying or abridging the right to vote on account of race." Prior to the 2014
midterm election, the Department and other plaintiffs moved for a preliminary injunction against
several provisions.™ After the district court denied the motion, the Fourth Circuit reversed in
part, effectively blocking the elimination of same-day registration and out-of-precinct voting; the
Supreme Court then stayed the Fourth Circuit’s injunction mandate pending its decision on
certiorari, over the dissent of two justices, leaving the law entirely in effect during the 2014
elections.™ On April 6, 2015, the Supreme Court denied certiorari, automatically reinstituting
the preliminary injunction, restoring same-day registration and out-of-precinct voting pending
the outcome of trial ¥

A few weeks before the trial was scheduled to begin on July 13, 2015, the North Carolina
Legislature enacted a new statute that changed the photo ID requirement by inserting a provision
allowing voters to cast a provisional ballot that would count if they completed an affidavit
affirming that they had a reasonable impediment to obtaining ID.® Following the addition of this
last-second “reasonable impediment” exception, the district court switched course and held two
separate trials."' The first, in July 2015, dealt with all provisions except the photo ID
requirement; the second, in January 2016, addressed the photo ID requirement as modified by the
reasonable impediment exception.™ On April 25, 2016, the district court entered judgment
rejecting all claims of discrimination.

The Department and the other plaintiffs appealed that decision. On July 29, 2016, nearly
three years after the Department had filed its Section 2 lawsuit, the Fourth Circuit held that the
challenged provisions were enacted with racially discriminatory intent in violation of the Equal
Protection Clause of the Fourteenth Amendment and Section 2 of the Voting Rights Act; the
court concluded that the plaintiffs had proved that the legislation was drafted with “surgical
precision” to discriminate against minority voters.* On May 15, 2017, the Supreme Court
denied North Carolina legislative leaders’ petition for review. "

Conclusion

The right to vote is sacred, particularly to people of color and historically disenfranchised
communities for whom voting and participation in the democratic process is a declaration of
citizenship and belonging. Their activism in Selma, Alabama and elsewhere was instrumental in
animating the passage of the Voting Rights Act of 1965, which transformed American
democracy. Ninety-five years after the Fifteenth Amendment’s ratification, the Voting Rights
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Act breathed life into the Amendment’s promise that the right to vote should not be denied
because of race, color or previous condition of servitude.

We know that much work remains to be done to achieve fully the goals that motivated
Congress’s passage of the Voting Rights Act. Unfortunately, many Americans’ right to vote
remains under threat notwithstanding the progress that we have made.

The Department looks forward to working with Congress to support its renewed
consideration of federal legislation that meaningfully and fully protects voting rights. The
Department will continue to use its existing tools to enforce the current laws. But that does not
change the harsh reality that the Shelby County decision eliminated critical mechanisms for
protecting voting rights. On behalf of the Attorney General, we ask Congress to pass appropriate
legislation that will restore and improve the Voting Rights Act, enhancing the Department’s
ability to protect the right to vote in the twenty-first century and beyond.

! https://www.congress.gov/116/crec/2020/08/04/modified/CREC-2020-08-04-pt1-PgS4731.htm
it United States v. Lynd, 301 F.2d 818 (5th Cir. 1962).

it Harper v. Virginia State Board of Elections, 383 U.S. 663 (1966).

¥ Peyton McCrary, Christopher Seaman, & Richard Valelly, The End Of Preclearance As We
Knew It: How The Supreme Court Transformed Section 5 Of The Voting Rights Act, 11 Mich. J.
of Race & Law 275, 281 (2006). For the sake of consistency and simplicity, I refer to
enforcement by the “Attorney General” in my testimony today.

VId.

Vi Georgia v. United States, 411 U.S. 526 (1973); Procedures for the Administration of Section 5
of the Voting Rights Act of 1965, 28 C.F.R. 51.52.

Vi Beer v. United States, 425 U.S. 130, 141 (1976).

Vil Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977).

i In rare instances, the Attorney General might also make no determination regarding the
change (often because the submission was unnecessary or inappropriate for some reason).

*For a list of jurisdictions that successfully bailed out from coverage, see Section 4 of the Voting
Rights Act, available at https://www justice.gov/crt/section-4-voting-rights-act#bailout. The list
includes jurisdictions from Alabama, California, Colorado, Connecticut, Georgia, Hawaii, Idaho,
Massachusetts, Maine, North Carolina, New Hampshire, New Mexico, Oklahoma, Texas,
Virginia, and Wyoming.

*i Section 5 Objection Letters, United States Department of Justice, available at

https://www justice.gov/crt/section-5-objection-letters.

st Shelby County, Ala. v. Holder, 679 F.3d 848, 867 (D.C. Cir. 2012), rev’d on other grounds,
570 U.S. 529 (2013).

Xl R, Rep. 109-478, at 21 (2006), 2006 U.S.C.C.AN. 618, 631.

iV 1 Voting Rights Act: Evidence of Continued Need, Hearing before the Subcommittee on the
Constitution of the House Committee on the Judiciary (“Evidence of Continued Need”), 109th
Cong., 2d Sess., p. 186, 250 (2006).

*¥'1 Evidence of Continued Need 97.

17



33

¥ 1 Voting Rights Act: Section 5 of the Act—History, Scope, and Purpose: Hearing before the
Subcommittee on the Constitution of the House Committee on the Judiciary, 109th Cong., 1st
Sess., p. 92 (2005).

¥l DOJ File No. 1997-3795. Ltr. From Acting Ass’t Att. Gen. Bill Lann Lee to John H. White,
Jr., Esq., June 28, 1999, available at

https://www justice.gov/sites/default/files/crt/legacy/2014/05/30/MS-2670.pdf.

¥l DOJ File No. 2007-3837. Ltr. From Acting Ass’t Att. Gen. Grace Chung Becker to Director
of Elections Christopher Thomas & Chief Operating Officer Brian DeBano, December 26, 2007,
available at https://www justice.gov/sites/default/files/crt/legacy/2014/05/30/1_071226.pdf.

XX DOJ File No. 2001-2130. Ltr. From Ass’t Att. Gen. Ralph F. Boyd, Jr. to J. Lane Greenlee,
Esq., Dec. 11, 2001, available at

https://www justice.gov/sites/default/files/crt/legacy/2014/05/30/MS-2680.pdf.

**DQOJ File No. 2007-5132. Ltr. From Ass’t Att. Gen. Thomas E. Perez to Texas Sec’y of State
Phil Wilson, Aug. 21, 2008, available at https://www justice.gov/crt/voting-determination-letter-
28.

¥ DOJ File No. 2009-2022. Ltr. From Ass’t Att. Gen. Thomas E. Perez to Special Ass’t Att.
Gen. Margarette L. Meeks, Mar. 24, 2010, available at https://www justice.gov/crt/voting-
determination-letter-19.

xit DOJ File No. 2007-6012. Ltr. From Acting Ass’t Att. Gen. Grace Chung Becker to Sara
Frankenstein, Feb. 11, 2008, available at

https://www justice.gov/sites/default/files/crt/legacy/2014/05/30/1_080211.pdf. Notably, Charles
Mix became subject to the preclearance requirement as a result of the county’s having consented
to “bail in” under Section 3 as part of a settlement of a separate voting rights case. See Consent
Decree, Blackmoon v. Charles Mix County, No. 05-4017 (D.S.D. Dec. 4, 2007).

it DOJ File No. 2011-2055. Ltr. From Ass’t Att. Gen. Thomas E. Perez to Nancy P. Jensen,
Oct. 3, 2011, available at https://www justice.gov/crt/voting-determination-letter-5.

iV DOJ File No. 2011-3992. Ltr. From Ass’t Att. Gen. Thomas E. Perez to Joseph M. Nixon,
Dalton L. Oldham, & James E. Trainor, Feb. 7, 2012, available at

https://www justice.gov/crt/voting-determination-letter-31.

V' DOJ File No. 2012-2733. Ltr. From Ass’t Att. Gen. Thomas E. Perez to Andrew S. Johnson
& B. Jay Swindell, Aug. 27, 2012, available at https://www justice.gov/crt/voting-determination-
letter-51.

Vi HR. Rep. No. 109478, at 40—41.

xi 9 Evidence of Continued Need 2555.

xxviii [ yis Ricardo Fraga & Maria Lizet Ocampo, More Information Requests and the Deterrent
Effects of Section 5, in Voting Rights Act Reauthorization of 2006: Perspectives on Democracy,
Participation, and Power, 65 (Ana Henderson ed., 2007), available at

http://www.law.berkeley .edu/files/ch_3_fraga ocampo_3-9-07.pdf.

XX South Carolina v. United States, 898 F. Supp. 2d 30, 37 (D.D.C. 2012).

% d. at 37-38.

xxi 14 at 54 (opinion of Bates, J.).

xxxii procedures for the Administration of Section 5 of the Voting Rights Act of 1965, As
Amended, 28 CF R, Part 51, https://www.ecfr.gov/cgi-bin/text-
1dx?SID=49999f502e2e525507274fa4e433b622& mc=true&node=pt28.2.51&rgn=div5#sp28.2.5
1f

18



34

xxdii Brief for the States of New York, California, Mississippi, and North Carolina in Support of
Respondents 7, Shelby County, Ala. v. Holder, 2013 WL 432966 (No. 12-96).

X Toxas v. Holder, 888 F. Supp. 2d 113, 144-45 (D.D.C. 2012), vacated and remanded, 570
U.S. 928 (2013). The U.S. Supreme Court vacated and remanded the decision when it issued
Shelby County.

XV N.C. State Conf. of the NAACP v. McCrory, 831 F.3d 204, 227 (4th Cir. 2016).

XXXV1 Id

il 14 at 216-18.

xxxviii Part 51 of Title 28 of the Code of Federal Regulations.

xxiX Fact Sheet On Justice Department’s Enforcement Efforts Following Shelby County
Decision, available at https://www justice.gov/crt/file/876246/download.

< Jd.

s Jim Malewitz & Lindsay Carbonell, Texas’ Voter ID Defense Has Cost $3.5 Million, The
Texas Tribune, June 17, 2016, https:/www texastribune.org/2016/06/17/texas-tab-voter-id-
lawsuits-more-35-million/.

Nii easey v. Abbott, 830 F.3d 216, 225-26 (5th Cir. 2016) (en banc).

Miit Texas v. Holder, 888 F. Supp. 2d 113, 144-45 (D.D.C. 2012), vacated and remanded, 570
U.S. 928 (2013). The U.S. Supreme Court vacated and remanded the decision when it issued
Shelby County.

xliv Id

N Texas v. Holder, 570 U.S. 928 (2013).

i Veasey, 830 F.3d at 227 & n. 7.

Wil See. e.g., Veasey v. Perry, 71 F. Supp. 3d 627, 659-67 (2014), aff'd in part, Veasey, 830 F.3d
at 265.

*Mil 1 at 633.

*ix 4, at 661.

!'See Veasey v. Perry, 769 F.3d 890 (5th Cir. 2014) (granting stay).

i Veasey, 830 F.3d at 265.

li See Veasey v. Abbott, No. 2:13-cv-00193, 2020 WL 9888360 (S.D. Tex. May 27, 2020)
(awarding attorneys’ fees to private plaintiffs). The Fifth Circuit held oral argument on the
State’s appeal of this award earlier this summer.

i Jd. at 214-16.

W id at216.

V.

Wifd at 218.

Ivii Id

Wi [ eague of Women Voters of N.C. v. North Carolina, 997 F. Supp. 2d 322, 339 (M.D.N.C.
2014), rev'din part, 769 F.3d 224, 248-49 (4th Cir. 2014), stayed pending appeal, North
Carolina v. League of Women Voters of N.C., 574 U.S. 927 (2014).

¥ North Carolina v. League of Women Voters of N.C., 575 U.S. 950 (2015).

X 831 F.3d at 219.

Ixi Id

Ixii Id.

il 1 at 214.

XV North Carolina v. North Carolina State Conference of NAACP, 137 S.Ct. 1399 (2017).

19



35

Documents submitted by the Honorable Kristen Clarke, Assist-
ant Attorney General for Civil Rights, U.S. Department of Justice:

Exhibit 1: https:/ /docs.house.gov /meetings/JU/JUI10/20210816/
114010/ HHRG-117-JU10-Wstate-ClarkeK-20210816-SD001.pdf
Exhibit 2: hAttps:/ /docs.house.gov/meetings/JU/JU10/20210816/
114010/ HHRG-117-JU10-Wstate-ClarkeK-20210816-SD002.pdf
Exhibit 3: https:/ /docs.house.gov [ meetings/JU/JU10/20210816/
114010/ HHRG-117-JU10-Wstate-ClarkeK-20210816-SD003.pdf
Exhibit 4: https:/ /docs.house.gov /meetings/JU/JUI10/20210816/
114010/ HHRG-117-JU10-Wstate-ClarkeK-20210816-SD004.pdf
Exhibit 5: hAttps:/ /docs.house.gov/meetings/JU/JU10/20210816/
114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD005.pdf
Exhibit 6: https://docs.house.gov /meetings/JU/JU10/20210816/
114010/ HHRG-117-JU10-Wstate-ClarkeK-20210816-SD006.pdf


https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD001.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD001.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD002.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD002.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD003.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD003.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD004.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD004.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD005.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD005.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD006.pdf
https://docs.house.gov/meetings/JU/JU10/20210816/114010/HHRG-117-JU10-Wstate-ClarkeK-20210816-SD006.pdf

36

Mr. CoHEN. Thank you. We appreciate it. We will now start
questioning, and I will begin, as is customary, and I will recognize
myself for 5 minutes.

Ms. Clarke, why is section 5 preclearance so crucial to combat-
ting discriminatory voting practices, and do you see a connection
between the Supreme Court’s decision in Shelby County v. Holder
and the sustained attack on voting rights that we have seen since
that decision over the past 8 years.

Ms. CLARKE. Oh, thank you, Chair Cohen. Section 5 of the Voting
Rights Act was truly the heart of the act. This is a bedrock provi-
sion that provided a unique tool to deal with the problem of voting
discrimination.

In the course of our section 5 preclearance process at the Justice
Department, we were able to block over 3,000—over 3,000—dis-
criminatory voting changes that would have otherwise taken root.

This prophylactic remedy is without parallel, and section 2 of the
Voting Rights Act is no substitute for the important protections
that have been provided through the preclearance process. So, we
have lost something.

Chair Cohen, since the court’s ruling in 2013, we have seen
States move swiftly to reinstitute discriminatory changes. We saw
it on the day that the court issued its ruling in Texas when it
moved forward with a discriminatory voter ID law that had been
previously blocked by section 5.

We saw it in North Carolina, when the State moved forward with
an omnibus bill that turned the clock back on voting rights in mul-
tiple respects, and in a form in which the Fourth Circuit ultimately
described as being carried out with almost surgical precision. So,
we have lost something, and this matter before Congress is an ur-
gent one.

We need the section 5 preclearance process back in full force and
effective. Without it, the Justice Department has lost its most im-
portant tool for safeguarding voting rights in our country.

Mr. CoHEN. Thank you, General Clarke. Section 5 stands out, I
would rate it, if you had to go on a scale of one to ten of impor-
tance, it is a nine. Section 2 may be a two. Section 2 was also dam-
aged in the Brnovich v. Democratic National Committee ruling that
denied litigation—is a vote on denial litigation alleging vote denial
claims, and it remains to be seen how that will affect section 2, in
general.

The consensus from many of our prior witnesses who we have
had in prior hearings is that it will make it more difficult to bring
such claims. Do you agree with this assessment that section 2 has
been damaged and its ability to bring claims in the future?

Ms. CLARKE. Thank you, Chair. The Justice Department is con-
tinuing to look closely at the Brnovich rulemaking. We observed
that the last time that Congress amended section 2 was in 1982.
It may be helpful for Congress to use this moment to clarify the
factors that litigants should use to establish a section 2 claim, the
factors that courts should rely upon.

Section 2 remains a very important tool that applies nationwide,
as you observed, for confronting voting discrimination, and we urge
Congress to think about ways in which to clarify how section 2
should be applied by courts and by litigants.
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Mr. CoHEN. Let me ask you this at that point, the guideposts
that were announced by the court in Brnovich—and they did an-
nounce them—had no textual basis and were contrary to the intent
of the 82 amendments to section 2 that you mentioned of the Vot-
ing Rights Act, which Congress passed to ensure that the Act elimi-
nated discriminatory voting practices in all their forms.

What approach would you suggest Congress take to clarify the
scope of section 2 now that the Brnovich decision has been issued?

Ms. CLARKE. Well, Chair, the Justice Department recognizes that
that choice is ultimately one for Congress to make, but we would
urge Congress to look closely at the ruling in Brnovich, to look at
the ways in which factors identified by the court may run contrary
to the factors that Congress intended courts to consider when eval-
uating section 2 claims.

We have decades of case law interpreting section 2, and so this
may be one moment where Congress seizes the moment to make
clear those factors that it wants courts to look at and to clarify any
corllfusion of gray area that may have resulted from the Brnovich
ruling.

Mr. CoHEN. Thank you, General Clarke. Some have said this is
a Federal takeover of the State’s authority to regulate elections.
Would the changes—Alabama used to say, you count the number
of beans in a jar, where you had to repeat the Shakespeare or
something like that before you could get a right to vote. Would
those have been, challenging those, a Federal takeover, quote, “of
election laws,” unquote or would that simply have been preserving
voting rights?

Ms. CLARKE. The latter, Chair. I will say from the Justice De-
partment’s long experience, implementing section 5, that the De-
partment has always worked cooperatively with jurisdictions. It re-
viewed changes swiftly. At the most, it took 60 days to review and
come up with a determination.

There have been States that have made plain their view that
participating in the section 5 preclearance process was one that
they were able to carry out with ease. So, we don’t deem this a
Federal takeover. We deem this a way of complementing Congress’
considered judgment that we need the Voting Rights Act to ferret
out discrimination and unconstitutional practices that may other-
wise infect the electoral process in our country.

Mr. CoHEN. Thank you, Ms. Clarke, and my time is over. I now
yield to the Ranking Member from Louisiana, Mr. Johnson.

Mr. JOHNSON of Louisiana. Thank you, Mr. Chair.

Ms. Clarke, on July 28th, the DOJ issued new guidance regard-
ing States’ efforts to remove their temporary emergency voting pro-
cedures that they implemented last year during the unprecedented
COVID-19 pandemic. Did you help draft that July 28th guidance?

Ms. CLARKE. Yes, Ranking Member Johnson. I participated along
with other career colleagues inside the Department.

Mr. JOHNSON of Louisiana. So, since the Department no longer
presumes that the State election Administration procedures that
were in place before the pandemic are lawful, will the DOJ review
how States adopted those temporary emergency election procedures
during COVID-19 and whether the manner in which those tem-
porary emergency election procedures were adopted was lawful?
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Ms. CLARKE. Thank you, Ranking Member Johnson. As the At-
torney General has made clear, protecting, and safeguarding the
right to vote is an important priority for the department.

Right now, we are looking across the country at States that are
making changes to their voting practices and rules. The point that
the language that you have seized on simply States that in a State
or jurisdiction decides to turn the clock back and revert back to an
old practice, that we will want to look at that with fresh eyes and
unlderstand what motivated the decision to revert back to a prior
rule.

Was the decision one infected with discriminatory purpose, or in-
tended to make it harder for particular groups to vote? So, there
is no presumption of validity when jurisdictions decide to turn the
clock back.

Mr. JOHNSON of Louisiana. It just seems like a terribly subjective
determination on the DOJ’s part at a time when everything is
super, hyper politicized, and it opens a Pandora’s box for a lot of
problems.

Let’s talk about it objectively, though, and article 2, section 1,
clause 2 of the Constitution, obviously it says very clearly, State
legislatures are entrusted with the integrity of our unique election
system, and they are given the exclusive authority to direct the
manner of appointing presidential electors for the electoral college.

So, as the Supreme Court affirmed in McPherson v. Blacker, that
power is, quote, “placed absolutely and wholly with the legisla-
tures, and it can never be taken away nor abdicated,” unquote. So,
every State’s legislature, of course, in accordance with that, has
long established, detailed rules and procedures to determine their
electors.

In the months preceding the 2020 Presidential election, those
rules and procedures were changed in some States, not by the leg-
islatures, but by a variety of other officials—governors, Secretaries
of State, election officials, judges, and private parties.

So, does the Department plan to review that since it is, on its
face, an obviously clear violation of the plain language of article II?

Ms. CLARKE. Thank you, Ranking Member. We are committed to
ensuring that every eligible American has voice in our democracy
and can access the ballot box. The elections clause of the Constitu-
tion also gives Congress the power to impact, in short, access to
Federal elections. So, that elections clause power, along with the
enforcement powers that this body has by way of the 14th and 15th
Amendment, truly give this Subcommittee and Members of the
House, the power to Act now, to ensure that no official, no jurisdic-
tion undertakes action that could make it harder for people to vote,
especially historically marginalized people.

Mr. JOHNSON of Louisiana. Let me interrupt you just for a sec-
ond time. I understand what you are talking about forward, re-
viewing what happens now. I am talking about what happened last
year. Is the DOJ interested in that at all, the fact that is a blatant,
on its face, violation of article II of the Constitution, or are you just
going to go and look at what you choose to look at? I mean, that
is a serious question.

Ms. CLARKE. Well, we conduct very localized examinations of the
voting rules in many States across the country. There is no pre-
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sumption of validity. We are going to conduct an intense appraisal
of the facts on the ground to understand if a particular law or
change violates Federal law, Federal laws that the Justice Depart-
ment has jurisdiction to enforce.

Mr. JOHNSON of Louisiana. Okay. Real quick, the data from re-
cent elections and the DOJ enforcement activity following Shelby
County suggests that there is no need to amend the VRA. Are you
aware that the Census Bureau data concludes that African Ameri-
cans in Georgia registered to vote and voted in elections at a higher
rate than African Americans in the Democrat-controlled States of
Illinois, New York, and California?

Ms. CLARKE. Thank you, Ranking Member. I think those reg-
istration rates are in important data point for this Subcommittee
to study. I think it is also important to look at conditions on the
ground. That is what Justice Roberts urged Congress to do. When
we look at the current conditions, we see that there are in many
places voters of color, Black voters, Latino voters, and others who
are subjected to long lines, voters who have difficulty accessing
polling sites because polling sites are being shut down in their par-
ticular communities.

So, looking comprehensively at the facts, is what can help Con-
gress undertake what the court asks, and that is really truly look-
ing at current conditions.

Mr. JOHNSON of Louisiana. I am out of time, but let’s all note
that Arizona has a higher voter turnout for minority groups than
California. I yield back.

Mr. CoHEN. Thank you, Mr. Johnson.

Now, to recognize the Chair for 5 minutes, Mr. Nadler.

Chair NADLER. Thank you, Mr. Chair.

Attorney General Clarke, when the Supreme Court struck down
section 4B of the Voting Rights Act in Shelby County, the court ex-
plicitly invited Congress to rewrite a new geographic-based cov-
erage formula. What constitutional guidance should Congress draw
from the Shelby County decision as it considers a path to devise a
geographic-based coverage formula to meet current needs?

Ms. CLARKE. Thank you, Chair Nadler. I think that the work
that this body has been doing since 2019, the various hearings that
have been held in Congress, the field hearings, this hearing today,
are all rising to the task that the court has asked Congress to un-
dertake, really studying carefully and thoroughly and comprehen-
sively current conditions across the country.

It is our view at the Justice Department that careful analysis
will yield a picture about where problems are starkest and greatest
in our country, about the kinds of policies and barriers and restric-
tions that jurisdictions are resorting to most frequently make it
harder for voters of color to vote.

So, this work that is underway right now is incredibly important
in doing what Justice Roberts asked Congress to do.

Chair NADLER. Thank you. In the Department’s experience, is
section 2 litigation an adequate substitute for section 5 preclear-
ance?

Ms. CLARKE. Absolutely not, Chair Nadler. These cases are in-
credibly time-intensive and resource-intensive. Just by way of ex-
ample, in North Carolina, the State spent over $10.5 million de-
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fending its discriminatory voting law that came under challenge
following Shelby.

The State of Texas spent over three and a half million dollars.
Section 2 is no substitute for the important, swift, pre-emptive re-
view that was provided by way of the section 5 preclearance proc-
ess.

Chair NADLER. We have heard testimony from witnesses that an
overlooked consequence of the Shelby County decision is that it has
impaired the DOJ’s ability to appoint Federal observers and that
the Department has come to rely on Federal monitors who do not
have the same authority to require local officials to grant access to
the elections process. Do you agree with this assessment, and why
or why not?

Ms. CLARKE. We do. For the Justice Department, the Federal ob-
server program has been a critical tool in how we carry out our
work of ensuring that all voters have access to the ballot. Federal
observers were deployed by the Office of Personnel Management.
These were independent, fair, neutral eyes on the ground in places
where there may have been reports about voter intimidation or
other election-day efforts to make it harder for people to access the
ballot box.

So, part of what we hope will come out of this process is restora-
tion of the Department’s ability to deploy Federal observers to com-
munities where they may be needed.

Chair NADLER. Thank you. One last question, does the Supreme
Court’s Shelby County decision tell us anything about what kind of
evidence the court will accept that demonstrates current needs if
and when it reviews a new coverage formula?

Ms. CLARKE. Well, again, Chair Nadler, I think that this work
that has started in 2019 and continues today, shows that Congress
is leaving no stone unturned in understanding what the problems
are today, in understanding what the current, present-day condi-
tions are.

As this work continues and as this effort kind of moves through
the Senate, it will be plain to the courts that Congress has an-
swered the call of ensuring that any post-Shelby remedy is a rem-
edy that is responsive to the current conditions in the country.

Chair NADLER. Thank you. Lastly, what geographic coverage for-
mula would you recommend to meet the current need, and why
would it be constitutional?

Ms. CLARKE. Well, Chair Nadler, the Justice Department’s view
is that this is ultimately a call for Congress to make, and the Jus-
tice Department is proud to aid Congress’ understanding of current
conditions.

I understand that there has been both a geographic coverage pro-
vision that has been discussed and that there has been a practice-
based preclearance proposal that aims to look at the particular
kinds of voting restrictions and rules that tend to be resorted to as
ways to make it harder for voters of color to access the ballot box.

Whatever Congress ultimately decides, we know it must be a
record that justify—it must be a remedy that is justified by the
record that you are developing. So, the Department is proud to be
here helping Congress to kind of understand what that current pic-
ture looks like.
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Chair NADLER. Thank you. My time is expired. I yield back.

Mr. CoHEN. Thank you, Mr. Nadler.

I now recognize the gentleman from Ohio with the nice orange
tie, Mr. Jordan.

Mr. JORDAN. Thank you, Mr. Chair.

Ms. Clarke, let me get this straight. I want to go to where the
Ranking Member was. If States attempt to revert to the election
law prior to COVID, you are going to come after them, but you are
not going to look at the actual changes they made to the election
law, changes I think were done in unconstitutional fashion in many
States, you are not going to look at that issue?

Ms. CLARKE. Thank you. So, Congressman, we are not coming
after any jurisdiction, but we are looking closely to understand why
lawmakers are instituting new changes to the rules. If, for exam-
ple, we learn that a State was motivated by a desire to make it
harder for Native American voters to access the ballot, motivated
by a desire to make it harder for Black voters to access early vot-
ing, motivated by a desire to make it harder for Latino voters to
access vote by mail, but those may be important facts that rise to
the level of a potential violation of section 2 of the Voting Rights
Act or another Federal voting rights law.

Mr. JORDAN. Let me give you an example. Prior to the 2020 elec-
tion, Pennsylvania election law said that the election ends at 8:00
p.m. on Tuesday. That is what the legislature passed. That is what
had been signed by the governor. That was, in fact, the election
law.

Democrats in Pennsylvania went to the partisan Supreme Court,
State Supreme Court, and sued in the State Supreme Court, and
the State Supreme Court said election law doesn’t end at 8:00 p.m.
Tuesday even though that is what the law said. They said, no, now
the election goes until 5:00 p.m. Friday.

It is a total end-run around the legislature, which as Mr. John-
son pointed out, we all know the time, place, and manner of elec-
tion law is determined by State legislatures. So, are you going to
look at that fact? Are you going to examine, was that done in a con-
stitutional—manner consistent with the Constitution? Are you
going to look at that, for example?

Ms. CLARKE. Well, I am not familiar with the situation in Penn-
sylvania, but we are looking across the country to understand why
lawmakers are changing the rules.

Our sole goal is not partisan but to make sure that those changes
are not motivated by—

Mr. JorDAN. Okay. So, this is a specific question. Will you look
at changes made to election law prior to the 2020 election, will you
look at that, or are you only looking at States who are going to re-
vert back to where they were prior to the 2020 election?

Ms. CLARKE. We are looking across the country at existing laws,
new laws, and laws that have been put on the books recently that
are now being taken away. The sole goal is to ensure that all eligi-
ble Americans have access to the ballot and that they have access
that is free from—

Mr. JORDAN. I share that goal. I think everyone on this Com-
mittee here, everyone at this hearing shares that goal. We also are
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concerned about making sure election law is done in a constitu-
tionally proper manner and proper fashion.

It sure looks to me like in Pennsylvania, as an example, it
wasn’t, because when the State legislature passes an election law
that says the election ends at 8:00 p.m. Tuesday, but then the
State Supreme Court says, “Forget what they said, we are going to
now extend the election 3 days,” that never went through the legis-
lature, and they extended the election 3 days.

The same thing happened, frankly, with mail-in ballots. Election
law in Pennsylvania says that there is supposed to be signature
verification for every ballot, but the secretary of State—again, not
going through the legislature—said, “You know what? We are not
going to have signature verification for the mail-in ballots in Penn-
sylvania.”

Almost 42-point-some millions of those ballots never had signa-
ture verification. Are you going to look at those changes, too, and
say that is not consistent with the Constitution?

Ms. CLARKE. So, Congressman, I want to assure you that some
of these voting changes that you may be referencing may not trig-
ger a violation of Federal voting rights laws.

The Justice Department does not undertake its work in a par-
tisan manner. Our sole focus is ensuring that lawmakers are not
acting with a discriminatory motive or acting in a way that will
have a discriminatory effect on protected minority groups. That is
it.

Mr. JORDAN. All right.

Thank you, Mr. Chair. I yield back.

Mr. CoHEN. Thank you, Mr. Jordan.

I would like to ask for unanimous consent to submit into the
record an op-ed by the Council of Economic Advisers entitled “The
Importance of Protecting Voting Rights for Voter Turnout and Eco-
nomic Well-Being.” Without objection. Thank you.

I would also like to enter into the record the 2021 report of the
House Administration Committee and the Subcommittee on Elec-
tions on “Voting in America: Ensuring Free and Fair Access to the
Ballot.” Without objection, so done.

[The information follows:]
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By Chair Cecilia Rouse, Matthew Maury, and Jeffery Zhang

Since January 2021, 18 states have enacted 30 separate laws  that many analysts believe will
make it more difficult to vote. In addition, over 400 bills  that would make voting more
difficult are being considered in State legislatures. These enacted and proposed laws include
vote-by-mail restrictions, restrictions on early voting, and broader authority for purges of
voter rolls. An often-cited reason for these bills and laws is voter fraud, yet voter fraud is
extremely rare .Insidiously, these laws disproportionately undermine the ability of
people of color to vote. Moreover, voters’ waiting times in predominately Black neighborhoods
are already 29 percent longer than in predominately white neighborhoods. In this blog post,
we outline research that has been done on the impact of voting rights on election turnout and
on the economic well-being of Black Americans. As State legislatures consider weakening
voter protections and as Congress debates new voting rights laws, we hope that the evidence

presented here proves informative for lawmakers.

Research sheds light on this issue by analyzing the historical impact of Section 5 of the Voting
Rights Act, which was signed into law on August 6, 1965, by President Johnson. Section 5
requires jurisdictions—determined by a formula in the Act’s Section 4(b)—to obtain approval
from the U.S. Attorney General or the U.S. District Court for the District of Columbia before
changing any election practices. In doing so, Section 5 seeks to ensure that such changes do not
have a discriminatory effect—a process known as “preclearance.” The purpose of this
preclearance process was to stop discriminatory election changes before they could be
implemented in jurisdictions with a history of discriminatory treatment of people of color at
the polls. In 2013, however, the Supreme Court held in Shelby County v. Holder ~ that Section
4(b) was unconstitutional because the data used to justify Section 4(b) were outdated, thus
rendering Section 5 toothless in all the jurisdictions it had once covered. While Section 5 is still
on the books, the nine states, 53 counties across five states, and two townships  once covered
are no longer subject to the preclearance requirement.
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In particular, the research discussed here assesses the impact of Section 5 on electoral turnout
and wages by comparing these outcomes before and after the passage of the Voting Rights Act
in covered versus noncovered counties. Recent research also includes analysis of the Shelby
decision’s impact in formerly covered counties.

Voter Turnout

The vast majority of academic research supports the notion that the Voting Rights Act
increased voter turnout.[1] One study, by Aneja and Avenancio-Leén (2020) , compares
changes in turnout in covered versus noncovered counties before and after the Act’s passage in
1965. Crucially, this study compares covered and noncovered counties that share a border, and
it provides substantial economic and voter-characteristic data indicating that these
neighboring counties were alike. As such, the study compares voter turnout in counties that,
apart from variations in Section 5 coverage, were very similar. The authors find that Section 5
increased turnout from 1968 to 1980 by 6.5 to 11.5 percentage points per election, with a
jurisdiction’s turnout increasing by 2 percent for every 10 percent increase in its population
share that was Black.

Another study, by Ang (2019) , assesses the impact of Section 5 from 1976 to 2016. This study
looks at newly covered versus noncovered counties after the 1975 Voting Rights Act
amendment, which expanded protection  to include more nonwhite groups. The study shows
that Section 5 had a significant and substantially positive impact on voter turnout in each
general election from 1976 to 2016.[2] In the 1976 and 1980 general elections, Section 5’s
coverage increased turnout by 1 to 2 percentage points; and in each general election from 1984
to 2016, its coverage increased turnout by about 4 to 8 percentage points. To put the
significance of this impact in perspective, the study’s author estimates that Section 5 increased
2012 turnout in covered counties by 8.1 percentage points. That same year, average turnout was
54.9 percent, meaning that about 15 percent of turnout in covered counties was attributable to
Section 5. Moreover, the increase of 4 to 8 percentage points was driven entirely by higher
nonwhite turnout; coverage had no observable impact on white turnout, but nonwhite turnout
grew by 7.5 to 20 percentage points from 1984 to 2016.

While the analysis by Ang (2019)  ends with the 2016 election, it provisionally supports the
hypothesis that the Shelby decision decreased voter turnout. Comparing the 2012-16 change in
turnout in covered counties with the 2012-16 change in noncovered counties, the study shows
that on average, previously covered counties had a decrease in turnout of 1.5 percentage points.
This outcome was the consequence of reduced turnout among nonwhite voters. Turnout did
not decrease among white voters from 2012 to 2016 in previously covered counties relative to
noncovered counties, but turnout among nonwhite voters decreased by 2.1 percentage points
in covered relative to noncovered counties over the same period.
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Research has yet to decisively explore the causes of these changes, but there are at least three
plausible and non-mutually exclusive explanations for this lower turnout in previously
covered counties. First, after the Shelby decision,there was a substantial decrease in the
number of polling places in previously covered jurisdictions. One study finds that at least 868
polling places  in formerly covered counties were shut down in the aftermath of Shelby,
which amounted to a 16 percent reduction in polling places in the 381 counties analyzed.
Because this study only examines data for 381 of the roughly 800 counties once covered by
Section 5, the actual number of polling places that closed after Shelby could be higher than 868.
Indeed, a follow-up study examining over 85 percent of formerly covered counties finds that
there were 1,688 polling place closures  after Shelby.

Before the Shelby decision, each of these counties would have needed to obtain approval before
closing a polling place. That was because Section 5 required proof that the closure would not
have a racially discriminatory effect. Moreover, localities needed to notify voters of polling
place closures ahead of time. Shelby made it easier to make these closures. Given the close link

between distance to a polling place and one’s ability to vote, Shelby’s adverse impact on
voter turnout may have been at least partially due to these closures. Indeed, in a study that
makes use of random differences in the distance between eligible voters’ homes and their
nearest polling place, Cantoni (2020)  estimates that increasing distance to the polls by
approximately a quarter mile would decrease election turnout by 2 to 5 percent. Moreover, the
study finds that distance to the polls has a particularly adverse impact on turnout by people of
color and low-income individuals. For example, in nonpresidential elections, the impact of
increasing distance to the polls in disproportionately nonwhite areas is three times greater
than in predominately white areas.

Second, Section 5’s rollback may have increased purges of voters from registration rolls. Since
the Shelby decision, formerly covered counties have increased the share of voters purged by at
least 25 percent  relative to noncovered counties. Studies  estimate  that if this increase
had not occurred, there would have been 3.1 million fewer purges from 2013 to 2018. Notably,
voter purges have a mixed record  of accurately removing voters who should be removed
from registration records, with some purge strategies registering an error rate of over 99

percent

Third, the Shelby decision made it easier to pass and implement voting rights restrictions.
Within two months of the decision, North Carolina  passed a law that reduced early voting,
narrowed the voter registration window, and imposed a strict photo ID requirement, among
other voting restrictions. While the U.S. Court of Appeals for the Fourth Circuit ultimately
struck down  this law in 2016 for violating Section 2 of the Voting Rights Act and the

Constitution, the law would not have been implemented in the first place pre-Shelby. In fact,
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the North Carolina legislature waited until after Shelby to vote on the legislation; after the
ruling, a State Senate committee chair remarked , “So, now we can go with the full bill.” More
generally, from 1998 until Shelby in 2013, Section 5 blocked 86 voting laws from taking effect,
and 13 such laws were blocked from 2012 to 2013 alone.

To be sure, economic research indicates that not all potentially restrictive voter laws have the
same magnitude of impact. As already noted, increasing distance to the polls has sizable and
statistically significant adverse impacts on voter turnout. Evidence further indicates that
expansions of early voting and switching to all-mail elections expand turnout. Kaplan and
Yuan (2020) use cross-county increases and decreases in the number of days of early voting
in Ohio to estimate that each additional day of early voting increases turnout by 0.22
percentage point. Moreover, Gerber, Huber, and Hill (2013)  use cross-county variation in
implementing Washington State’s all-mail elections to estimate that the system boosted
turnout by 2 to 4 percentage points. Evidence on voter ID laws is less straightforward. On one
hand, some evidence indicates that these laws reduce turnout. Esposito, Focanti, and Hastings
(2019) find that a voter ID law in Rhode Island decreased voter registration and turnout for
people without driver’s licenses by 7.6 and 2.7 percentage points, respectively. Further, GAO
(2014) examines voter turnout between the 2008 and 2012 general elections in Kansas and
Tennessee, which adopted voter ID laws, and concludes that the measures decreased turnout
by 1.9 to 3.2 percentage points. On the other hand, a compelling, systematic study by Cantoni
and Pons (2021)  finds that voter ID laws have no statistically significant impact on voter
turnout. The researchers also find that voter ID laws increase the likelihood that nonwhite
voters are contacted by a political campaign by 4.7 percentage points, and theorize that this
heightened outreach may have increased nonwhite turnout. The paper concludes that
“mobilization against strict ID laws might have offset direct negative effects on the

participation of ethnic minorities of about one third of a percentage point.”[3]
Economic Status

Multiple studies find that an enhanced ability to vote leads to improved economic status. For
example, by examining the impact of Section 5 on the Black/white wage gap from 1950 to 1980,
the study by Aneja and Avenancio-Le6n (2020)  estimates that Section 5 decreased the wage
gap by a statistically significant 5.5 percentage points. In their sample, the Black/white pay gap
narrowed from about 55 percent in 1960 to 80 percent in 1980, meaning that the impact of the
Voting Rights Act on the pay gap accounted for roughly one-fifth of the narrowing of the
Black/white pay gap during that period. A pay increase of this magnitude would be equivalent
to the median Black worker’s annual income increasing by over $2,700  in 2020.

If we can expect stronger voting rights protections and greater enfranchisement to yield more
economic benefits for Black families, then we can also expect Black families to have suffered

https://www.whil b 021/08/16/the-i f- i ting-rights-fc ter-turnout-and- ll-being/ a7



48

8/16/2021 The Importance of Protecting Voting Rights for Voter Turnout and Economic Well-Being | The White House
economically after the Shelby decision. Recent evidence shows this is indeed what occurred.
Another study by Aneja and Avenancio-Ledn (2019)  finds that for each 1 percentage point
increase in the share of a county’s population that is Black, the Section 5 rollback increased the
private sector Black/white wage gap by 0.49 to 0.59 percentage point, and increased the public
sector wage gap by 0.65 to 0.80 percentage point. The authors obtain these results by
comparing trends in the Black/white wage gap in pairs of counties that share a border, where
one county was previously covered by Section 5 and the other was not. The results imply that
for a previously covered county with a 15 percent pre-Shelby Black population share that
borders a noncovered county, removing coverage decreased private sector wages for Black
workers by 7.3 to 8.9 percentage points, relative to wages for white workers.

Due to the relative recency of the Shelby decision, specific explanations for this observed
backslide are currently understudied. However, research suggests a few potential pathways
through which the Voting Rights Act narrowed the Black/white wage gap in the 20th century.
First, Section 5 directly increased Black employment in the public sector by about 3.8
percentage points. The combination of this increase with 18 percentage point higher wages for
government jobs accounts for about 10 percent of the observed increase in Black wages
directly attributable to the Act.

Second, this direct increase in demand and pay boosted competition for Black workers within
the private sector. This competition-based impact on private sector wages explains about 29 to

35 percent of the decrease in the private sector Black/white wage gap after the Act’s passage.

Third, the Voting Rights Act complemented and strengthened antidiscrimination employment
provisions in the Civil Rights Act. Jurisdictions covered by Section 5 saw increased private
sector antidiscrimination legal action relative to comparable noncovered jurisdictions. Also,
the observed impact of Section 5 on the private sector wage gap was greater in areas with more

enforcement action by the U.S. Equal Employment Opportunity Commission.

The Voting Rights Act also may well have raised wages by enhancing school quality and
improving the treatment of Black people by law enforcement agencies. Research by Cascio and
Washington (2013)  shows a link between the Voting Rights Act and improved school quality.
Specifically, these researchers demonstrate that for the average county in a State that
previously had literacy tests, the Act’s increase in Black voter turnout is associated with a 16.4
percent increase in State transfers to local governments. A total of 63 percent of such funds
went to education spending, with school quality particularly improving for Black children.
Given the evidence that increased school quality leads to higher wages (Card and Krueger 1992
), this likely improved subsequent labor market outcomes as well.

https://www.whil b 021/08/16/the-i f-pi i ting-rights-fc ter-turnout-and- ll-being/ 57




49

8/16/2021 The Importance of Protecting Voting Rights for Voter Turnout and Economic Well-Being | The White House
In addition, research shows that the Voting Rights Act led to better treatment of Black people
by law enforcement agencies. For every increase of 10 percentage points in the share of the
population that was Black in counties covered by Section 5, there was a reduction of 17 to 23
percent in the growth rate of arrests of Black people, relative to noncovered counties. There
were no corresponding effects for arrest rates of white people. This effect was not attributable
to changes in factors that could influence crime rates—such as migration patterns, education
levels, and labor market conditions—but was instead due to lower misdemeanor arrests by
police departments with elected sheriffs. Due to the close  link  between misdemeanor
offenses and lower wages, the Voting Rights Act may have improved the economic well-being

of Black communities through this channel as well.

More generally, evidence suggests  that the composition of an electorate affects whether the
lawmakers representing it vote in line with the electorate’s policy preferences, both by
affecting who is elected and by making an impact on how lawmakers vote once they are in
office. As such, a higher share of Black voters will generally increase the likelihood that
lawmakers in office promote the interests—including the economic interests—of Black

communities.
Conclusion

This blog post has described the benefits of voter protection for improving the ability of people
of color to vote, and has outlined the connection of this right to the economic well-being of
Black Americans. Expanded voting rights and voting protections have played a crucial role in
enhancing voter turnout, particularly for people of color. Further, while voting rights are often
examined through a legal, civil rights lens, it is important to also understand the types of
economic harm that are inflicted when voting rights are curtailed.

[1] Relatedly, voter registration—a prerequisite for voting—among Black Americans in the
South increased markedly after the Voting Rights Act’s passage. Comparing 1964 with 1968—
that is, before and after passage of the Act—voter registration among Black Americans
increased by an average of 19 percent in States  that did not have literacy tests before the Act,
and by 67 percent in States  that had literacy tests before the Act. Literacy tests were

employed by local governments to disenfranchise those without access to education.

[2] The study also finds that Section 5 coverage boosted the electoral success of Republican
political candidates. The author hypothesizes that the share of the Republican vote increased

due to “political backlash among racially conservative whites.”
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[3] Despite the prevalence of citing voter fraud as a reason for enacting voter ID laws, the study

further finds no actual or perceived impact of voter ID laws on voter fraud.
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A report entitled “Voting in America: Ensuring Free and Fair Ac-
cess to the Ballot,” House Administration Committee and the Sub-
committee on Elections, submitted by the Honorable Steve Cohen,
Chair of the Subcommittee on the Constitution, Civil Rights, and
Civil Liberties from the State of Tennessee: htips://
docs.house.gov [ meetings [JU [JU10/20210816/ 114010/ HHRG-117-
JU10-20210816-SD102.pdf
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Mr. COHEN. I now recognize Mr. Raskin for 5 minutes.

Mr. Raskin, you are muted, or you are mute.

Mr. RASKIN. Thank you very much, Mr. Chair. I appreciate your
calling this hearing.

Ms. Clarke, I want to ask you about the potential enhancement
of bail-in jurisdiction.

In light of the Department’s prior experience administering the
preclearance regime, what is your opinion about the necessity of
amending section 3(c) to permit courts to bail in jurisdictions for
violations of the Voting Rights Act in addition to cases where there
have been violations of the 14th and 15th Amendments?

Ms. CLARKE. Thank you for that question, Congressman.

The bail-in and bail-out provisions of the Voting Rights Act are
important features of the statute. They allow a way for jurisdic-
tions that may have long and recent histories of voting discrimina-
tion to be brought into the preclearance process.

Likewise, bail out allows for jurisdictions that have a clean bill
of health for 10 years to be removed or exempt from the
preclearance process. We know that there are scores of jurisdiction
that availed themselves of the opportunity to bail out when we had
the preclearance process in place.

Overall, I think that the bail-in and bail-out features of
preclearance make clear that Congress designed a very carefully
tailored statute that allows for expansion, allows for restriction
based on the records of those jurisdictions.

I encourage Congress to look at those provisions and see if there
are ways to perhaps make it even easier for jurisdictions to bail
out—or, alternatively, easier to bring jurisdictions, in particularly,
those that engage in present day discrimination when it comes to
voting rights.

Mr. RASKIN. Yes.

I have heard now from several of my colleagues on the other side
of the aisle about this claim that the State of Pennsylvania some-
how violated the U.S. Constitution in the 2020 election and that
other States had done that before.

My understanding was that 62 different Federal and State courts
rejected categorically this claim that there was some violation of
article II of the Constitution taking place.

As I understand their line of questioning as directed to you, they
are basically saying, would you look at somebody’s Voting Rights
Act claim that, for example, the extension of hours violated the
Voting Rights Act? Is there any reason you wouldn’t look at that
to determine whether there was an invidious intent or an invidious
effect under the Voting Rights Act?

Ms. CLARKE. Thank you.

Again, protecting the right to vote is an important priority for
the Justice Department. It is something that Attorney General
Garland has made clear repeatedly.

As we look at the picture across the country, our review is a nar-
row one. It is focused solely on understanding whether jurisdictions
are changing the rules, adopting new restrictions in ways that
harm protected minority groups, groups who deserve the right to
be able to access the ballot free from discrimination.
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This is not a partisan exercise. It is a very limited review and
limited jurisdictional role that the Justice Department has.

Mr. RASKIN. Yeah. No courts have ever found that there was ei-
ther a constitutional or a statutory problem with the kinds of
changes that they are talking about from the 2020 election, much
less that there was a violation of the Voting Rights Act. It is inter-
esting that they began by proclaiming their fealty to federalism,
but they are attacking voting practices in particular States, as in
Pennsylvania.

I want to thank you for your service, and I want to thank you
for very carefully threading the needle to help us come up with a
statute that will stand the test of time and vindicate our over-
whelming constitutional interest in making sure everybody gets the
right to vote.

I yield back to you, Mr. Chair.

Mr. COHEN. Thank you, Mr. Raskin.

Our next questioner will be Mr. McClintock of California.

Is he not on?

He is not on. We will go to—is Mr. Roy available?

Ms. Fischbach?

Mr. Owens?

Ms. Ross of North Carolina, you are recognized.

Technical difficulties.

Ms. Ross. No. We have got it, Mr. Chair. Sorry. I was being very
good about mute.

Thank you, Mr. Chair, for having this hearing.

Thank you, Ms. Clarke, for your testimony. It is very important
for our deliberations as we bring the next John Lewis Voting
Rights Act forward.

The rise in voter suppression laws across the country has re-
vealed critical gaps in the Voting Rights Act and its ability to pro-
tect the right to vote and to allow affected parties to obtain timely
relief under the claims that they pursue, and we have certainly
seen this in my home State of North Carolina.

I want to bring up the Thornburg v. Gingles case, which did
come from North Carolina, where the Supreme Court outlined a
nonexhaustive list of factors that a court should consider in vote di-
lution section 2 cases.

In any legislative response to the Brnovich decision, do you think
it is important for Congress to explicitly clarify that section 2(b)
continues to apply to vote dilution claims and that courts must
a%ply the Gingles decision to those claims? If so, please tell me
why.

Ms. CLARKE. Thank you for that question, Congresswoman.

So, the Justice Department thinks that it would be valuable for
Congress to look carefully at the Brnovich ruling and the factors
set forth in the opinion to see whether there is a divergence be-
tween the factors that this body had intended courts and litigants
to consider in section 2 cases.

Clarity can be very helpful for the Justice Department and for
other litigants that pursue section 2 cases going forward.

That said, the Brnovich ruling leaves section 2 intact, and it re-
mains an important tool that we are using to safeguard voting
rights across the country.
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Ms. Ross. Thank you very much for that answer.

We have also heard testimony this Congress that the lower
courts’ overreliance on the so-called Purcell Principle has made it
inordinately difficult for section 2 plaintiffs to obtain equitable re-
lief in cases involving late-breaking changes to voting procedures.

Should Congress consider amending the VRA to address Purcell?
If so, how?

Ms. CLARKE. Well, again, Congresswoman, Congress bears broad
enforcement powers under section 2 of the 15th Amendment, sec-
tion 5 of the 14th Amendment, the Elections Clause, which gives
Congress the power to speak to the time, place, and manner by
which voters can access the ballot in Federal elections.

So, all three of these provisions truly give Congress the power to
provide clarity about how it intends section 2 to be used.

So, my answer to your question is, yes, this is an area that we
would encourage Congress to look at and explore further.

Ms. Ross. As a follow-up to that question, do you think it is par-
ticularly important for us to look at this principle in light of the
upcoming redistricting that we will be doing based on the Census
results?

Ms. CLARKE. Yes, Congresswoman. The Supreme Court has
urged Congress to look at current conditions.

We know over the course of the past decade—over the course of
the past few decades—that redistricting is a moment where we see
discrimination rear its ugly head. We have seen racially gerry-
mandered plans. We have seen efforts to pack minority voters into
districts in ways that harm their ability to access the ballot. We
have seen tracking of minority voters across districts.

So, there is a track record here, and I think that the upcoming
redistricting cycle underscores the urgency of Congress resolving
this issue now, of speaking to the Shelby Court ruling now and en-
suring that we have the full protections of the Act back in place
before the upcoming decennial redistricting cycle gets fully under-
way.

Ms. Ross. Thank you very much.

Mr. Chair, I yield back.

Mr. CoHEN. Thank you, Ms. Ross.

I now recognize the gentleman from Georgia, the man that ranks
exactly next to me but just a little bit behind me in seniority, Mr.
Hank Johnson.

Mr. JOHNSON of Georgia. Thank you, Mr. Chair.

During previous hearings on the VRA this Congress, we have
heard testimony documenting the fact that section 2 litigation is a
lengthy process, often taking 2—5 years to completion.

By the time a section 2 plaintiff has an enforceable judgment,
and the challenged voting practice is blocked or rescinded, multiple
election cycles for Federal, State, and local office will have oc-
curred. The result is that untold numbers of minority voters can
be disenfranchised while multiple elections are held under laws
that are later found to be discriminatory.

The courts can’t strike down the results of an election later found
to have been conducted in violation of the Voting Rights Act.

Ms. Clarke, would you agree that lengthy but successful section
2 litigation over the course of multiple election cycles without a



55

final disposition results in grave harm to individual constitutional
rights and to the public interest?

If you believe that to be the case, should Congress consider
amending the standard for obtaining preliminary injunction relief
to ensure that grave harm is prevented? If so, what changes would
you recommend?

Ms. CLARKE. Thank you, Congressman.

As I have noted earlier, section 2, indeed, is no substitute for the
important prophylactic protections that have been provided by sec-
tion 5.

In South Carolina v. Katzenbach, the Supreme Court talked
about shifting the advantage of time and inertia away from juris-
dictions, and we need Congress to Act now.

As you have observed, the costs and burdens tied to section 2
really make it difficult for section 2 to serve as a substitute for sec-
tion 5. Section 5 has been a checkpoint on democracy.

You raised the question of whether we should think about
amending the preliminary injunction standard for section 2, but
the Justice Department would urge Congress to really keep section
5 under its microscope and keep the Shelby County ruling front
and center as it conducts its review and figure out how we can re-
place section 5 or put back in a remedy that restores some of those
important preemptive protections that have been provided by sec-
tion 5.

Mr. JOHNSON of Georgia. Thank you.

Currently, the Voting Rights Act only permits the Attorney Gen-
eral to institute an action for preventive relief, including injunctive
relief, for a limited set of violations or potential violations.

Does this hinder the Department’s ability to protect minority vot-
ers before a discriminatory practice goes into effect? If so, how
should Congress consider expanding the scope of section 2 to pro-
vide the Department with the necessary tools it needs to prevent
a discriminatory practice before it disenfranchises voters, notwith-
standing, of course, section 5, but section 2?

Ms. CLARKE. Thank you, Congressman.

If T understood your question correctly, you were talking about
some of the unique powers that the Justice Department holds
under the Voting Rights Act and whether that disadvantages oth-
ers. That may be a better—

Mr. JOHNSON of Georgia. Well, no. My question is, with the lim-
ited relief, including injunctive relief, that the Attorney General
must prevent voting rights violations under section 2 from being
ongoing while elections are being conducted, do you believe that
Congress should consider expanding the scope of section 2 to pro-
vide the Department of Justice with the tools necessary to prevent
that discriminatory practice or those practices from occurring while
elections are being held?

Ms. CLARKE. Yeah. Thank you, Congressman.

We want the opportunity to look at that question carefully. It is
my understanding that the constitutionality of section 2 is not in
question. This is a nationwide provision that in its current form
and shape has served as one important tool for safeguarding voting
rights.



56

The Brnovich ruling raises a question about whether Congress
might clarify the factors that courts are supposed to consider in de-
termining the validity of a section 2 claim.

Section 5 is the true focus of the work that is underway, and so
that is the area that the Department has been focused on. We look
forward to supporting this Congress in undertaking work to figure
out a way to replace and restore the important protections that
have been provided by that unique section 5 preclearance process.

Mr. JOHNSON of Georgia. Thank you. I yield back.

Mr. CoHEN. Thank you, Mr. Johnson.

Ms. Garcia from the great State of Texas and the County of Har-
ris.

Ms. GARCIA. Thank you, Mr. Chair, for bringing us together for
this very, very important hearing. Too bad it is just number six.
I wish it was a lucky seven and we could still have one more before
we mark up this bill.

Thank you, Madam Assistant Attorney General. First, I really
want to congratulate you on your historic nomination and position
as the head of the Civil Rights Division. It makes me proud to
know that you are the first woman, and of course, particularly, the
first woman of color. So much success. It is great to have you with
us today. Thank you for all the work you have done in the past in
this area.

Time and time again, this Committee has shown the American
people why it is so essential to pass both H.R. 1, the For the People
Act, and the John Lewis Voting Rights Advancement Act, espe-
cially during this critical moment when Republican-led State legis-
latures—including my very own State of Texas, sadly enough—who
have launched all-out assaults to restrict voting rights around the
country.

That is why I am proud to have joined many of my colleagues
in sending a letter that was led by Members of my class, and par-
ticularly Representative Escobar, who sits on the Judiciary Com-
mittee. We sent a letter to the Biden Administration and leader-
ship urging the need to immediately pass H.R. 1 and H.R. 4.

With time running out, the American people need Congress to
Act and address the threats these efforts present to our democracy.
We must Act to protect the vote, we must Act to expand the vote,
and we must Act to make sure that our children have the benefit
of the right to vote.

With that in mind, Madam Attorney General, I wanted to ask
you questions particularly to the recent numbers that were re-
leased just last week which show that the first time since 1790 the
White population has decreased, and that the largest and most
steady gains were among the Latino population. Our Nation is
moving closer and closer to becoming a true multi-racial, multi-
ethnic society without a clear racial majority.

Do you think this is the kind of condition, do you think this is
the kind of reflection of the changing demographics in our States
that require us to Act and Act swiftly on the Voting Rights Act?

Ms. CLARKE. Thank you for that question, Congresswoman.

So, what the Justice Department has seen historically is that de-
mographic change can prompt discriminatory voting changes.
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One example of this would be out of Kilmichael, Mississippi,
where, following the results of a new Census, data showed that the
numbers of Black population, the numbers of Black voters in a par-
ticular community had grown substantially. There were a number
of Black voters who opted to run for seats on the council, and the
towndvoted to cancel, decided to cancel the election once this hap-
pened.

That decision was a change that impacted voting. The Justice
Department during the Bush Administration reviewed that deci-
sion to cancel the election and decided to block the change because
it was very clear that the decision to cancel the election was moti-
vated by a discriminatory intent.

The election ultimately went forward, and the town, for the first
time, elected a majority of Blacks to the council and to the mayoral
seat.

It is an example of the powerful way in which the section 5
preclearance operates. It operates in communities both large and
small, communities that may not be on the radar, communities
that may be responding to demographic change, the kind of demo-
graphic change that we see continuing with the results of the re-
cent Census data.

To me, this underscores the urgency of the moment and the ur-
gent need for Congress to Act now as jurisdictions gear up for the
next round of decennial redistricting. No doubt this new round of
Census data may prompt the kind of discriminatory changes that
we have seen in the past.

Ms. GARCIA. You said that section 5 was the heart of the Voting
Rights Act. Do you think we are on a Code Blue? I mean, it is ur-
gent, we must act. I mean, we must Act to ensure that voting
rights are protected around the country and the territories?

Ms. CLARKE. Absolutely. It has been 8 years since the Shelby rul-
ing. Restoration of the Voting Rights Act is an important priority
for the Justice Department, and we look forward to working with
you until the very end to help understand what the current condi-
tions are and to help fashion a remedy that is responsive to the
problems that we are up against today.

Ms. GARcCIA. Thank you, Madam Assistant Attorney General.
Again, congratulations on your selection.

Mr. Chair, I yield back.

Mr. CoOHEN. Thank you, Ms. Garcia.

Now we go to another outstanding Member from Houston, Texas,
where they not only sing but they dance, Sheila Jackson Lee.

Ms. JACKSON LEE. Mr. Chair, I am honored, and I am honored
for this very historic and important hearing. I wish we were in the
other body with 7-10 minutes for each of us. I know, Mr. Chair,
that is not the case.

Let me welcome the Assistant Attorney General and thank her
for her leadership and her expertise.

In the midst, Attorney General, of the fights around critical race
theory, the new Census that, for the first time, would not have the
protection of the 1965 Voting Rights Act, and the increasing diver-
sity in this country, and people making this a race question, I be-
lieve that this is more crucial than ever before. When I say that,
opponents making the question of the voting rights about race.
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It is not about race. It is about voting rights. It is not about
Black people only or Hispanic only. It is about voting rights. I am
saddened by my dear colleagues who have made this a race ques-
tion. I rebuke that.

The reason why I do, I would ask unanimous consent to put into
the record, 1965, 1970, 1975, 1982, 1982 again, and 2006, of the
record that shows that every vote on the reauthorization and the
authorization of the Voting Rights Act was bipartisan in huge num-
bers, Republicans and Democrats, Whites and Blacks, Hispanics,
African Americans, and other diverse persons in the United States
Congress. I ask unanimous consent.

Mr. COHEN. In the spirit of Jim Sensenbrenner, it will be, with-
out objection, done.

Ms. JACKSON LEE. With unanimous consent, I wish to put into
the record “Warrants served to Texas Democrats, but holdout con-
tinues,” my colleagues, brave colleagues who are fighting against
voter suppression, and “Analysis: It is Harder to Vote in Texas
Than Any Other State.” We are 49th. It is harder than 49 other
States as evidenced by research in academic institutions.

I ask unanimous consent for that as well, Mr. Chair.

Mr. CoHEN. Without objection, it shall be entered into the record.

[The information follows:]



MS. JACKSON LEE FOR THE RECORD
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VRA REAUTHORIZATION VOTE COUNTS

1965 Voting Rights Act (Johnson)
o House Passed 333-85
= Yes Votes: 221 Dems, 112 Repubs
o Senate Passed 77-19
= Yes Votes: 47 Dems, 30 Repubs

1970 Voting Rights Act Reauthorization (Nixon)
o House Passed 224-183
= Yes Votes: 165 Dems, 59 Repubs
o Senate Passed 64-12
» Yes Votes: 31 Dems, 33 Repubs

1975 Voting Rights Act Reauthorization (Ford)
o House Passed 341-70
» Yes Votes: 247 Dems, 94 Repubs
o Senate Passed 77-12
= Yes Votes: 49 Dems, 27 Repubs

1982 Voting Rights Act Reauthorization (Reagan)
o House Passed 389-24
* Yes Votes: 227 Dems, 161 Repubs
o Senate Passed 85-8
= Yes Votes: 42 Dems, 43 Repubs
1982 Voting Rights Act Reauthorization (Reagan)
o House Passed 389-24
= Yes Votes: 227 Dems, 161 Repubs
o Senate Passed 85-8
= Yes Votes: 42 Dems, 43 Repubs

2006 Voting Rights Act Reauthorization (Bush Jr.)
o House Passed 390-33
» Yes Votes: 197 Dems, 192 Repubs
o Senate Passed 98-0
= Yes Votes: 44 Dems, 53 Repubs, 1 Ind
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Warrants served to Texas Democrats, but holdout continues

AUSTIN, Texas (AP) — Officers of the Texas House of Representatives
delivered civil arrest warrants for more than 50 absent Democrats on
Wednesday as frustrated Republicans ratcheted up efforts to end a standoff
over a sweeping elections bill that stretched into its 31st day.

But after sergeants-at-arms finished making the rounds inside the Texas
Capitol — dropping off copies of the warrants at Democrats’ offices, and
politely asking staff to tell their bosses to please return — there were few
signs the stalemate that began when Democrats fled to Washington, D.C.,
in July in order to grind the statehouse to a halt was any closer to a
resolution.

The latest escalation threw the Texas Legislature into uncommon territory
with neither side showing any certainty over what comes next, or how far
Republicans could take their determination to secure a quorum of 100
present lawmakers — a threshold they were just four members shy of
reaching.

“I don’t worry about things I can’t control,” said state Rep. Erin Zwiener,
one of the Democrats who was served with a warrant and has refused to
return to the Capitol. “Nothing about these warrants are a surprise, and
they don’t necessarily affect my plans.”

Democrats, who acknowledge they cannot permanently stop the GOP
voting bill from passing because of Republicans’ dominance in both
chambers of the Texas Legislature, responded to the warrants with new
shows of defiance. One turned up in a Houston courtroom and secured a
court order aimed at preventing him from being forced to return to the
Capitol. In the Texas Senate, Democrat Carol Alvarado tried to delay
passage of the voting bill in her chamber by speaking on it indefinitely in
the form of a filibuster, although she admitted that was unlikely to stop it
from passing.

The NAACP also stepped in on behalf of the Texas Democrats, urging the
Justice Department to investigate whether a federal crime was being
committed when Republicans threatened to have them arrested.
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Refusing to attend legislative sessions is a violation of House rules — a civil
offense, not a criminal one, leaving the power the warrants carry to get
Democrats back to the chamber unclear, even for the Republicans who
invoked it. Democrats would not be jailed. Republican Travis Clardy, who
helped negotiate an early version of the voting bill that Democrats first
stopped with a walkout in May, told ABC News he believed “they can be
physically brought back to the Capitol.”

State Rep. Jim Murphy, who leads the Texas House Republican Caucus,
said while he has not seen a situation like this play out during his tenure,
his understanding is that officers could go to the missing lawmakers and
ask them to come back.

“T am hoping they will come because the warrants have been issued and
they don’t want to be arrested,” Murphy said. “It is incredible to me that
you have to arrest people to do the job they campaigned for, for which they
took an oath of office to uphold the Texas Constitution.”

The Texas Department of Public Safety, the state’s law enforcement agency,
referred questions about the warrants to the House speaker.

The move marks a new effort by the GOP to end the protest over elections
legislation that began a month ago with 50 Democrats taking private jets to
Washington in a dramatic show of resolve to make Texas the front lines of a
new national battle over voting rights.

Republicans are now in the midst of their third attempt since May to pass a
raft of tweaks and changes to the state’s election code that would make it
harder — and even, sometimes, legally riskier — to cast a ballot in Texas,
which already has some of the most restrictive election laws in the nation.

Texas is among several states where Republicans have rushed to enact new
voting restrictions in response to former President Donald Trump’s false
claims that the 2020 election was stolen. The current bill is similar to the
ones Democrats blocked last month by going to the nation’s capital. It
would ban 24-hour polling locations, drive-thru voting and give partisan
poll watchers more access, among other things.

It was unclear Wednesday how many Democrats remained in Washington,
where they had hoped to push President Joe Biden and other Democrats
there to pass federal legislation that would protect voting rights in Texas
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and beyond. Senate Democrats pledged to make it the first order of
business when they return in the fall, even though they don’t have a clear
strategy for overcoming steadfast Republican opposition.
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THE TEXAS TRIBUNE »
https://www.texastribune.org/2020/09/15/harris-county-mail-in-ballot-
applications/

Analysis: It's harder to vote in Texas than in any other state
ROSS RAMSEY

OCTOBER 19, 2020

How hard is it to register to vote and then to vote in Texas?

It’s harder than in 49 other states, according to a “cost-of-voting
index” compiled by political scientists at Northern Illinois University,
Jacksonville University and Wuhan University in China.

Obviously, it’s not impossible to vote in Texas; more than 10% of the state’s
registered voters — about 2 million citizens — had already cast their ballots,
either in person or by mail, by Thursday night. That’s certainly a sign of
enthusiasm, and could either be a signal of a bigger-than-normal turnout or
that a lot of Texas were itching to vote and did so as soon as they could.

But the state has erected obstacles throughout the voting system, and when
you compare the comfort and convenience of voting in Texas with other
states, Texas ends up at the bottom of the list.

Voting and election law is a persistent struggle in Texas between those who
want to knock down impediments to voting and those who think more
safeguards are needed to secure the process and the results — though the
evidence for this is both anecdotal and thin.

That particular battlefield ranges from voter ID to current legal battles over
how many drop-offs each county is allowed to provide for voters who would
rather not put their absentee ballots in the mail, who’s eligible to vote by
mail and whether counties with curbside voting are making things too
simple.

Here’s how the researchers wrote up our state’s position on the list: “Texas
maintains an in-person voter registration deadline 30 days prior to Election
Day, has reduced the number of polling stations in some parts of the state
by more than 50% and has the most restrictive pre-registration law in the
country, according to the analysis.”
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States at the top of the list — where it’s easiest to vote — have voting
conveniences that aren’t available here, like online voter registration,
automatic voter registration and allowing voters to register as late as
Election Day. (The Texas deadline was Oct. 5.)

Some have universal mail-in voting, which the study considers a hallmark
of a state where it’s easy to vote. In Texas, voting by mail is only available to
people ages 65 and older, to eligible voters confined to jail, for voters who
are out of their county of residence during voting, and for voters who cite a
disability that prevents them from safely going to the polls.

And higher-rated states require only a signature for in-person voting,
instead of tight voter photo identification laws like the one in Texas.

Texas has one of the lowest voter turnout rates in the country, turning out
45.6% of its population of eligible voters in 2018, compared with a national
average of 49.4%, according to the United States Election Project. In the
last presidential race, in 2016, turnout was 51.4% of the state’s eligible
voters, a number that includes adults eligible to vote whether they
registered or not. The national average was 60.1%.

The cost-of-voting index is an update of a study that includes indexes for
elections back to 1996. In 2016, Texas was fifth from the bottom of the list,
in company with Indiana, Tennessee, Virginia and Mississippi. This time
around, Texas is behind every other state, in the bottom of the barrel with
Georgia, Missouri, Mississippi and Tennessee.

Maybe the low turnout in Texas is related to the state’s restrictive voting
laws. Maybe eligible adults in Texas are less interested in voting, and the
state’s voting laws are just an excuse for the low civic engagement.

There’s a way to find out, if state lawmakers’ goal is to get more Texans
voting. If they wanted more people to vote, they’d make it easier.
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Ms. JACKSON LEE. Madam Attorney General, I will give you two
questions that I know that you will realize my time.

The Shelby County case impaired the ability of the DOJ to em-
ploy Federal observers, having relegated us to using local observ-
ers.

Would you indicate how important that question of Federal ob-
servers, but how that impairs you, and whether that assessment is
correct so that Federal observers should be restored? Number one.

Number two, under the Brnovich case, tragically undermined
section 2, we seem to have the ability to put in a bifurcated test
under section 2, one that would deal with assessing voter dilution,
like the redistricting, and one that would deal with voter denial
claims, such as voter ID. Would you then answer how important
that perspective would be?

My last point would be—and I am down to 1.50, almost—is the
importance of prospective Federal hearings, field hearings that
could ultimately be put into the record as we move forward, both
in this body and in the other body.

Thank you, Attorney General. Observers, section 2, and the hear-
ing. Thank you so very much.

Ms. CLARKE. Thank you, Congresswoman.

So, on the first point, the Federal observer program has been an
important tool in the Justice Department’s work to ensure that all
eligible voters, especially voters of color, are able to access the bal-
lot free from discrimination.

The dJustice Department had routinely received reports about
voter intimidation efforts or other tactics aimed at making it hard-
er for voters of color to vote, and the deployment of Federal observ-
ers by way of the Office of Personnel Management allowed the De-
partment to put independent eyes and ears on the ground in those
communities.

Those are people who could document and tabulate what was
happening. Those are people whose mere presence often helped to
neutralize situations that otherwise may have unfolded on the
ground.

So, we are very hopeful that this process will help to restore the
ability of DOJ to deploy observers, Federal observers, going for-
ward.

Ms. JACKSON LEE. Thank you. Section 2 question, yes.

Ms. CLARKE. With respect to section 2, as Congress well knows,
it has broad enforcement authority under the Reconstruction
Amendments, but there are also broad powers vested in this body
by way of the Elections Clause, which gives this body the ability
to ensure access in Federal elections, to institute legislation con-
cerning the time, place, and manner by which voters can access
Federal elections.

So, we urge Congress to lean on and use its broad enforcement
powers to ensure access to the ballot box.

Ms. JACKSON LEE. Field hearings?

Ms. CLARKE. Field hearings Congresswoman, are another way to
further complement the work that you are doing right now. Bring-
ing Members together to kind of debate what is the appropriate
remedy to address the problem is key.
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Particularly given the pandemic, getting on the ground and giv-
ing voters on the ground the opportunity to present to you the
story about what they are seeing and what they are experiencing
when it comes to voting discrimination could be an important way
to further complement the record that you are developing.

Ms. JACKSON LEE. Thank you.

Thank you, Mr. Chair.

Thank you, Assistant Attorney General.

Mr. CoHEN. Thank you.

Ms. Garcia, did you have your hand raised for some reason?

Ms. GARCIA. Yes, sir. I would like to ask unanimous consent to
enter for the record the letter I referenced, that was signed by
about 15 Members, to President Biden and leadership to Act on the
Voting Rights Act and H.R. 1 immediately.

Mr. CoHEN. Without objection, it will be done.

[The information follows:]






MS. GARCIA FOR THE RECORD
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Congress of the nited States
Bouse of Representatives
@ashington, BE 20515
July 29,2021

The Honorable Joseph R. Biden Jr. The Honorable Kamala D. Harris
President of the United States Vice President of the United States
The White House The White House

Washington, D.C. 20500 Washington, D.C. 20500

The Honorable Nancy Pelosi The Honorable Charles Schumer
Speaker of the House Senate Majority Leader

U.S. House of Representatives U.S. Senate

H-232, The Capitol S-230, The Capitol

Washington, D.C. 20515 Washington, D.C. 20515

Dear President Biden, Vice President Harris, Speaker Pelosi, and Leader Schumer,

We write to you today on an issue we know you care deeply about and which is fundamental to
preserving our democracy: protecting the right to vote.

As members of the 2018 freshman class, we were elected with a mandate to focus on those
elements of democracy that were under real threat. From moderates to progressives, we feel that
the urgency of passing federal voting rights legislation cannot be overstated, particularly as states
start to finalize voting laws ahead of the 2022 election. In as little as two weeks, states like Texas
can begin redrawing districts and are on the cusp of passing legislation intended to shape the
2022 elections by eroding voters’ access to the ballot box. With time running short, our fellow
countrymen are looking to us to do all we can to address the threats these efforts present to our
democracy in the near term.

We are therefore seeking your help with a strategy that seeks to immediately pass legislation to
both affirmatively set national standards for voting under a modified H.R. 1/S. 1 and restore the
protections enshrined in the Voting Rights Act in H.R. 4. This “sword and shield” approach can
both protect and expand voting rights for all Americans. We believe that these two pieces of
legislation, in addition to intensive voter registration and education on the ground, are the three
prongs of a robust strategy to protect the integrity of the 2022 election, and beyond.

To be clear, we remain committed to all the components of H.R. 1. But we believe the voting
rights provisions of H.R.1, at minimum, can and should be taken up immediately to preempt
harmful laws already passing in state houses across the country. Our understanding is that a
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group of senators are working on a tailored bill based on the voting provisions of H.R.1 and we

are in strong support of such legislation in both chambers.

But we must not stop there. The Voting Rights Act was the crown jewel of the Civil Rights
Movement, and it must be restored in this time of unprecedented assaults on the right to vote.
The “shield” provided by a restored Voting Rights Act can prevent late changes to state laws,
provide for preclearance of laws affecting the right to vote, and give litigants a chance to
effectively challenge laws in federal court. With leadership from Representatives Sewell and
Butterfield, the House is hard at work on bringing H.R. 4 to the floor for a vote.

Taken together, this “sword and shield” legislation can provide significant opportunities and
protections for our democracy -- but we are quickly running out of time. To that end, the
undersigned are committed to returning to vote on these bills in August, during the district work
period. We respectfully request you bring both of these critical pieces of legislation to the
Congress for an up-or-down vote in both chambers, rather than wait for guaranteed success in
either vote. Let the American people see with their own eyes who supports their right to vote and

who does not.

Thank you for your urgent attention to this matter. We know you are allies in the desire to protect
and expand the vote. We look forward to doing whatever we can to get voting rights on the floor
of the Congress as soon as possible.

Respectfully,

Elissa Slotkin

Colin Alliéd

Veronica Escobar

Member of Congress Member of Congress Member of Congress
Edloue  Hoglibarb Gl G
Ed Case Mary Gay Scanlon Cin?d'y Axne

Member of Congress

Member of Congress

Member of Congress
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Ms. GARCIA. Thank you.

Mr. CoHEN. [Audio malfunction.]

Ms. GARcIA. Mr. Chair, we can’t hear you.

Mr. CoHEN. That was good. You win the prize. It was a test.

Ms. GARCIA. I am paying attention. I win the prize.

Mr. CoHEN. Thank you. You do.

General Clarke, I want to thank you for your service to our Na-
tion and your testimony today, which was very helpful as we com-
pile a record to propose a bill at some time in the future. With that,
you are dismissed and appreciated for your work, and go back to
protecting our country, and we will go on to the second panel.

Ms. CLARKE. Chair, thank you for the opportunity to testify
today. Very grateful.

Mr. COHEN. You are welcome.

Mr. COHEN. Now, we are at the time for our second panel. We
will call up our witnesses for the second panel, and we will give
them a few seconds to come up on these virtual panel. They are
all appearing. There they are. I think we are all together. Great.

Our first witness on the second panel is Mr. Wade Henderson.
Is Mr. Henderson on yet? He is? Great.

Mr. Wade Henderson is an institution. He is one of the, like, you
are looking for the Three Wise Men, and he is one of them. He is
the interim President and CEO of the Leadership Conference for
Civil and Human Rights, having previously led that organization
for more than 20 years. The Leadership Conference is a coalition
of more than 200 civil and human rights organizations.

He is a graduate of Howard University—a little earlier than
Vice-President Kamala Harris was a graduate, and of the Rutgers
University School of Law.

Mr. Henderson, you are recognized for 5 minutes.

You have to unmute. Mr. Henderson, you need to unmute.

Wade, nod if you can hear me. You can hear me. Now, you need
to unmute yourself so I can hear you.

Mr. HENDERSON. I am sorry, Mr. Chair.

Mr. COHEN. There you go.

Mr. HENDERSON. I thought I was muted by the Committee.

Mr. COHEN. More than likely. That has happened to me, too. You
are recognized now, and you are unmuted.

TESTIMONY OF WADE HENDERSON

Mr. HENDERSON. Well, thank you, Mr. Chair. Good morning,
Ranking Member Johnson and Members of the Subcommittee.
Thank you for the opportunity to testify today. We deeply appre-
ciate your leadership in highlighting the ongoing crisis of racial
and other discrimination in our voting system and the urgency in
fulfilling the promise for our democracy.

The House Judiciary Committee has taken seriously both its au-
thority and obligation to restore the Voting Rights Act after the
devastating decision in Shelby County v. Holder unleashed a tor-
rent of voting discrimination that continues to this day. Today, I
offer critical evidence in support of the John Lewis Voting Rights
Advancement Act.

The Court in Shelby County held that the formula for imposing
preclearance upon States and jurisdictions was, quote, “decades old
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and outdated,” unquote. The Court instructed that Congress could
update such a formula based on, quote, “current conditions,” un-
quote, in voting.

Through several State reports commissioned by The Leadership
Conference and prepared by our partner civil rights organizations
and allies, we are introducing current conditions of racial discrimi-
nation in voting. We offer reports documenting recent voting dis-
crimination in 10 States and plan to introduce additional reports
while the record remains open.

These reports powerfully demonstrate that Congress has an ur-
gent imperative to restore the Voting Rights Act. They reveal that
voting discrimination after Shelby County is pervasive, persistent,
and adaptive.

We include the voter restrictions passed this year after the his-
toric voter turnout in 2020 elections, but also include other recent
history of these States. This is the current discrimination on which
Congress must update the preclearance formula and then make
several additional amendments to the Voting Rights Act so voters
of color everywhere can fully participate in the political process.

Here is just a sample of what our reports contain.

In North Carolina, before the Shelby County ink was dry, law-
makers introduced a monster anti-voter bill that the Fourth Circuit
struck down for targeting African Americans, quote, “with almost
surgical precision,” unquote.

Not to be outdone, Texas began enforcing its own photo ID law
previously blocked by the Justice Department and later found by
Federal courts to have been motivated by an unconstitutional dis-
criminatory purpose.

In South Carolina, lawmakers adopted a strict photo ID law but
then amended it to address its discriminatory impact after an ob-
jection was interposed by the Justice Department, leading a court
to say, quote, “One cannot doubt the vital function that section 5
of the Voting Rights Act has played here,” unquote.

In Alabama, lawmakers packed Black voters into majority Black
districts, thereby diluting their vote. The Supreme Court remanded
the case on the ground that, quote, “evidence that race motivated
the drawing of the particular district lines,” unquote, and a three-
judge court found the legislature was improperly motivated by race.

For Alaska, we submit a well-developed record of discrimination
against the State’s Indigenous peoples, which include denying that
the 15th Amendment’s protections apply to Native voters, pro-
viding less information to Native voters because they are Native,
and failing to offer language assistance despite court orders requir-
ing it.

In Louisiana, just this year, the Justice Department challenged
the at-large method of electing aldermen in the city of West Mon-
roe. Although Black residents comprise nearly 30 percent of the
voting age population, no Black candidate has ever been elected.

In Mississippi, where the first lawsuit under the original Voting
Rights Act was filed, the Fifth Circuit found that Calhoun County’s
redistricting plan, quote, “diluted minority voting strength,” un-
quote, in violation of the Voting Rights Act.

Just months ago, in Virginia, a Federal judge enjoined an at-
large system for electing city council Members, recognizing that its
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discriminatory effects reflect the broader culture of racial discrimi-
nation in the city and the State that continues to impact voters of
color today.

Just this year, Florida placed restrictions on the ability of organi-
zations to assist with voter registration, a bedrock activity for
many groups whose mission is to enhance participation among vot-
ers of color.

Last, but not least, in Georgia, a Federal court found that Sum-
ter County’s reversion to at-large voting for school board elections
was a, quote, “severe infringement of Black voters’ right to vote,”
unquote.

In the wake of the historic 2020 election, which produced the
State’s first Black U.S. Senator, the legislature passed even more
discriminatory restrictions, eliciting eight different lawsuits, includ-
ing one filed by the Department of Justice.

Earlier this month, we celebrated the 56th anniversary of the
Voting Rights Act. Contrary to Chief Justice Roberts’ pronounce-
ment in Shelby County, our country has not changed fundamen-
tally. Voting discrimination today continues to constitute a stain on
our democracy.

We implore Congress to swiftly pass the John Lewis Voting
Rights Advancement Act. The future of our democracy hangs in the
balance.

Thank you, Mr. Chair.

[The statement of Mr. Henderson follows:]
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Chairman Cohen, Ranking Member Johnson, and members of the subcommittee: Thank you for holding
this important hearing today to highlight the ongoing crisis of racial discrimination in our voting system
and the urgency to fulfill the promise of our democracy. My name is Wade Henderson, and [ am the interim
president and CEO of The Leadership Conference on Civil and Human Rights, a coalition of more than 220
national organizations working to build an America as good as its ideals.

The Leadership Conference was founded in 1950 and has coordinated national advocacy efforts on behalf
of every major civil rights law since 1957, including the Voting Rights Act of 1965 and subsequent
reauthorizations. Much of our work today focuses on making sure that every voter has a voice in key
decisions like pandemic relief, access to affordable health care, and policing accountability. At The
Leadership Conference, we aim to ensure that every voter can cast a vote and have it counted. We are
deeply grateful to this subcommittee for its work to restore the Voting Rights Act and for introducing
voluminous evidence of racial discrimination into the record with integrity, deliberation, and due diligence.

In 1965, Congress passed the Voting Rights Act to outlaw racial discrimination in voting. Previously, many
states barred Black voters from participating in the political system through literacy tests, poll taxes, voter
intimidation, and violence. In the mid-1950s, only 25 percent of African Americans were registered to vote,
and the registration rate was even lower in some states. In Mississippi, for example, fewer than 5 percent
of African Americans were registered to vote.! Those rates soared after Congress enacted the Voting Rights
Act. By 1970, almost as many African Americans registered to vote in Alabama, Mississippi, Georgia,
Louisiana, North Carolina, and South Carolina as had registered in the century before 1965.2 The Voting
Rights Act became the nation’s most effective defense against racially discriminatory voting policies.

Only 15 years ago, this body reauthorized the Voting Rights Act for the fourth time with sweeping
bipartisan support. The House of Representatives reauthorized this legislation by a 390-33 vote and the
Senate passed it unanimously, 98-0.% Given the importance of the Voting Rights Act, Congress undertook

1'U.S. COMM’N ON CIVIL RIGHTS, AN ASSESSMENT OF MINORITY VOTING RIGHTS ACCESS IN THE UNITED
STATES 171 (2018).

2 Shelby County v. Holder, 570 U.S. 529, 562 (2013) (Ginsburg, J., dissenting).

3 hitps://www.congress.gov/bill/109th-congress/house-bill/9
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that reauthorization with care and deliberation — holding 21 hearings, hearing from more than 90 witnesses,
and compiling a record of more than 15,000 pages of evidence of continuing racial discrimination in voting.

Then, in 2013, the U.S. Supreme Court in Shelby County v. Holder eviscerated the most powerful provision
of the Voting Rights Act: the Section 3 preclearance system.* This provision applied to nine states and
localities in another six states. These jurisdictions with histories of voting discrimination were required to
obtain preclearance from the U.S. District Court for the District of Columbia or the U.S. Department of
Justice before implementing any change in a voting practice or procedure. As discussed herein, Section 5
was incredibly successful in blocking proposed voting restrictions in certain states and localities with
histories of racial discrimination. It also ensured that changes to voting rules were public, transparent, and
evaluated to protect voters against discrimination based on race and language. But, in Shelby County, Chief
Justice John Roberts, on behalf of the majority, declared that “Our country has changed.” The Court held
that the formula that decided which jurisdictions were subject to preclearance was based on “decades-old
data and eradicated practices.” It instructed Congress to assess “current conditions™ in order to require states
and political jurisdictions to preclear voting changes. Now that this assessment has been conducted, there
can be no question of the persistent racial discrimination at the ballot box. Congress must act.

Despite the best efforts of The Leadership Conference and its many member organizations to protect voting
rights and promote civic participation, the eight-year impact of the Shelby County ruling has been
devastating to our democracy. The Supreme Court’s invalidation of the preclearance formula released an
immediate and sustained flood of new voting restrictions in formerly covered jurisdictions. Without the
Voting Rights Act’s tools to fight the most blatant forms of discrimination, people of color continue to face
barriers to exercising their most important civil right, including voter intimidation, disenfranchisement laws
built on top of a system of mass incarceration, burdensome and costly voter ID requirements, and purges
from the voter rolls. States have also cut back carly voting opportunities, climinated same-day voter
registration, and shuttered polling places. The pattern is familiar: Gains in participation in voting among
communities of color are met with concerted efforts to impose new barriers in the path of those voters.

Attached to this testimony are reports covering several states which document the “current conditions™
surrounding voting discrimination, the same conditions required by the Supreme Court in Shelby County as
the basis for Congress to update a coverage formula. Additional reports will be submitted into the
congressional record. These reports highlight the pervasiveness and persistence of voting discrimination in
its modern-day form. They demonstrate the importance of reinstating Section 5 preclearance to stop
discriminatory voting changes from going into effect and thereby ensuring that voters of color can fully
participate in the political process and have their voices heard.

Alabama

In reviewing the current state of voting discrimination, it is only appropriate to begin with the State of
Alabama, the birthplace of the Voting Rights Act of 1965. From Selma to Shelby County, Alabama has
served as ground zero for the struggle by Black voters to exercise the franchise. In 1982, Congress had to
explicitly add a results test to Section 2 of the Voting Rights Act after the Supreme Court required proof of
intent in a Section 2 case challenging the City of Mobile’s at-large voting districts as a dilution of Black
voting power in City of Mobile v. Bolden® As the report written by the NAACP Legal Defense and
Educational Fund indicates, “racial discrimination in voting remains a persistent and significant problem in

4 Shelby County v. Holder, 570 U.S. 529 (2013).
5446 U.S. 55 (1980).
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Alabama today.
“The State of Alabama has never rested in its efforts to undermine its Black citizens’ right to vote.

The Southern Poverty Law Center states in its report, also attached to this testimony:
»7

Since the Shelby County decision, Alabama is the only state in the nation where federal courts have ordered
more than one jurisdiction to submit to preclearance under Section 3(c) of the Voting Rights Act.® Plaintiffs
in a longstanding school desegregation case, Stout v. Jefferson County Board of Education, challenged the
hybrid system of electing school board members in Jefferson County under which four were elected at-
large from a “multi-member” district and a fifth was elected from a single-member district. No Black person
had ever been clected to an at-large seat. A federal court ruled that at-large districts violated Section 2 of
the Voting Rights Act, finding that the state legislature created the districts “for the purpose of limiting the
influence of Black voters.” It ordered that multi-member districts be divided into four single-member
districts and the county to submit future voting changes for Section 3(c) preclearance through 2031.1°

The City of Evergreen became the first jurisdiction in the nation to be subjected to preclearance after Shelby
County. A lawsuit by Black voters challenged Evergreen’s post-2010 Census redistricting plan for five
single-member districts, which retained three districts with white majorities even though 62 percent of
Evergreen’s population is Black. The lawsuit also challenged the city’s system for determining voter
eligibility, which removed registered voters if their names did not also appear on the list of utility customers,
a practice which disproportionately removed Black voters from the voter list. Evergreen failed to obtain
preclearance for these changes before the Shelby County ruling, and a federal court issued a preliminary
injunction against the redistricting plan. After Shelby County, the court granted the plaintiffs’ motion for
summary judgment on their intentional discrimination claims and ordered Evergreen to submit future voting
changes relating to redistricting and voter eligibility for preclearance until December 2020."!

The Alabama report reveals additional “stunning evidence™ of intentional racial discrimination against
Black voters by the Alabama state legislature and local jurisdictions.'? African-American state legislators
filed a lawsuit alleging that the Republican-led legislature intentionally sought to dilute the Black vote in
violation of the Voting Rights Act and the Fourteenth Amendment by redrawing the state’s legislative
districts to pack Black voters into majority-Black districts, thereby reducing their influence in other
districts.”> The legislators also claimed that the redistricting plan was an unconstitutional “racial
gerrymander,” where it deliberately segregated voters into districts based on their race without adequate
legal justification. A three-judge district rejected the claims, and the case was appealed to the Supreme
Court, which vacated the lower court ruling and remanded the case for reconsideration. The Court
concluded that the fact that the legislature “expressly adopted and applied a policy of prioritizing
mechanical racial targets above all other districting criteria (save one-person, one-vote) provides evidence
that race motivated the drawing of particular lines in multiple districts in the State.”'* On remand, one of
the Eleventh Circuit’s most conservative judges, William Pryor, authored an opinion for the three-judge

S NAACP Legal Defense & Educational Fund, VOTING RIGHTS IN ALABAMA: 2006 TO 2021, August 2021, at 1.

7 Southern Poverty Law Ctr., SELMA, SHELBY COUNTY, & BEYOND, Alabama’s Unyielding Record of Racial Discrimination in
Voting, the Unwavering Alabamians Who Fight Back, & The Critical Need to Restore the Voting Rights Act, Aug. 16, 2021.
81d.

9 Jones v. Jefferson Cnty. Bd. of Educ., No. 2:19-cv-018121-MHH, 2019 WL 7500528, at *3 (N.D. Ala. Dec. 16,2019).

10 7d. at **4-5.

U Allen v. City of Evergreen, No. 1:13-cv-107, 2014 WL 12607819, at *1-3 (S.D. Ala. Jan. 13, 2014).

12 NAACP Legal Defense & Educational Fund, VOTING RIGHTS IN ALABAMA: 2006 TO 2021, August 2021, at 5.

3 Ala. Legis. Black Caucus v. Alabama (“ALBC 1), 989 F. Supp. 2d 1227, 1236 (M.D. Ala. 2013 (three-judge court).

Y Ala. Legis. Black Caucus v. Alabama (“ALBC 1), 575 U.S. 254, 267 (2015).
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court, ruling that 12 of the majority-minority districts were unconstitutional because the legislature relied
too heavily on race in drawing their boundaries.

Another glaring example of intentional discrimination by Alabama arose in a federal bribery investigation
in which recordings by White Alabama legislators revealed a plot by legislators to stop a gambling
referendum from appearing on the ballot because it would increase Black voter turnout. The legislators
were overheard calling Black voters “Aborigines” and predicting that the referendum would lead “’[e]very
black, every illiterate to be “bussed [to the polls] on HUD financed busses.”® A district court judge
presiding over the bribery trial ruled that these legislators were not credible because they tried to “increase
Republican political fortunes by reducing African American voter turnout” and because “the record
establishes their purposeful, racist intent.”!” The court concluded that the “recordings represent compelling
evidence that political exclusion through racism remains a real and enduring problem” in Alabama, and that
overt racism “remain][s| regrettably entrenched in the high echelons of state govemment.”'®

Finally, Alabama’s efforts to enact photo ID laws, which disproportionately burden voters of color, dates
back several decades.'® Although Alabama was required to seek preclearance before enforcing a 2011 law
enacted prior to the Shelby County ruling, it did not. Instead, it waited until the ruling and then allowed the
law to go into effect.?’ The photo ID law was the subject of multiple lawsuits, recounted by both the NAACP
Legal Defense Fund and the Southern Poverty Law Center in their reports. A key issue in the litigation was
the limited ability of Black voters to obtain photo ID. In 2015, the Alabama governor and a state agency
announced the closure of 31 driver’s license offices, many in majority Black counties. The U.S. Department
of Transportation opened a civil rights investigation under Title VI of the Civil Rights Act of 1964 and
concluded that the closures had a disparate impact on Black Alabamians in violation of the law.?!

Alaska

There is a well-developed record of Alaska’s discrimination against the state’s indigenous peoples, Alaska
Natives, which continues to this day and which was outlined in a 2017 article attached to the testimony.?
In 1975, the Section 4(b) coverage formula was amended to address the “pervasive” problem of “voting
discrimination against citizens of language minorities.”” Congress identified what it described as
“substantial” evidence of discriminatory practices against Alaska Natives.?* That evidence came in four
forms: (1) Alaska Natives suffered from severe and systemic educational discrimination.? (2) Alaska
Natives suffered from illiteracy rates rivaling and even exceeding rates of Black voters in the South.? (3)

'S Ala. Legis. Black Caucus v. Alabama (“ALBC 1II”), 231 F. Supp. 3d at 1037-38 (M.D. Ala. 2017) (three-judge court).

16 NAACP Legal Defense & Educational Fund, VOTING RIGHTS IN ALABAMA: 2006 TO 2021, August 2021, at 6.

14

18 United States v. McGregor, 824 F. Supp. 2d 1339, 1345 (M.D. Ala. 2011).

197d. at 1347.

20 NAACP Legal Defense & Educational Fund, VOTING RIGHTS IN ALABAMA: 2006 TO 2021, August 2021, at 12.

2 74

22 See James T. Tucker, Natalie A. Landreth & Erin Dougherty Lynch, “Why Should I Go Vote Without Understanding What I
am Going to Vote For?”: The Impact of First Generation Barriers on Alaska Natives, 22 MIcH. J. RACE & Law 327 (2017).

252 U.S.C. § 10303()(1) (transferred from 42 U.S.C. § 1973b(£)(1)).

248, REP. NO. 94-295 at 31, reprinted in 1975 U.S.C.C.AN. at 797.

25 See James T. Tucker, Natalie A. Landreth & Erin Dougherty Lynch, “Why Should I Go Vote Without Understanding What I am
Going to Vote For?”: The Impact of First Generation Barriers on Alaska Natives, 22 MICH. J. RACE & LAaw 327 (2017); JAMES
THoMAS TUCKER, THE BATTLE OVER BILINGUAL BALLOTS: LANGUAGE MINORITIES AND POLITICAL ACCESS UNDER THE VOTING
RIGHTS AcT 235-57 (Dec. 2009).

2 See Extension of the Voting Rights Act of 1965: Hearings on S. 407, S, 903, S. 1297, S. 1409, and S. 1443 Before the Subcomm.
on Const'l Rts. of the Senate Comm. on the Judiciary (1975 Senate Hearings), 94th Cong., Ist Sess., at 664 (1975).
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The illiteracy of Alaska Natives was exacerbated by their high limited-English proficiency (LEP) rates and
need for interpreters to understand even the most basic voting materials written in English.?” (4) Congress
considered evidence of Alaska’s constitutional literacy test and its impact on Alaska Native voters.?

When Section 4(b) was reauthorized in 2006, Congress considered substantial evidence of the impact of
past and present educational discrimination on Native voters. Court decisions found “degraded educational
opportunitics” for Alaska Natives, resulting in graduation rates that lagged far behind non-Natives.”
Alaska’s continued failure to provide equal educational opportunities profoundly affected the ability of
Native voters to read registration and voting materials.** Congress determined that because of Alaska’s
discrimination, Native voters continued “to experience hardships and barriers to voting and casting ballots
because of their limited abilities to speak English and high illiteracy rates ... particularly among the
elders.”! The sad legacy of education discrimination remains. According to the most recent census data
from the 2016 language coverage determinations under Section 203, approximately one in five adult
citizens of voting age in the Bethel Census Area is Limited English Proficient in the Yup’ik language.*

Alaska’s record of voting discrimination has exacerbated the continuing effects of its educational
discrimination against Alaska Natives. While Shelby County was being litigated, Alaska was under a
settlement agreement for violating the language assistance provisions in Section 203 of the Voting Rights
Act and the voter assistance provisions in Section 208 of the Act.* In 2009, a federal court issued a
preliminary injunction in Nick v. Bethel finding that the State of Alaska had engaged in a wholesale failure
to provide language assistance to Yup’ik-speaking voters in the Bethel Census Area.* The court noted that
“State officials became aware of potential problems with their language-assistance program in the spring
of 2006,” but their “efforts to overhaul the language assistance program did not begin in earnest until affer
this litigation.” At that time, Alaska had been covered under Section 5 for Alaska Natives since 1975.
However, state officials had taken no steps “to ensure that Yup’ik-speaking voters have the means to fully
participate in the upcoming State-run elections™ in 2008, a third of a century later.

Alaska Native villages outside of the Bethel region expected that the fruits of the hard-fought victory in the
Nick litigation would be applied to other regions of Alaska where language coverage was mandated.
However, Alaska officials made a “policy decision” not to do so. The state directed its bilingual coordinator
to deny language assistance to other arcas. The bilingual coordinator’s last day of employment was on
December 31, 2012, the very day that the Nick agreement ended. That led Alaska Native voters and villages
from three covered regions, the Dillingham and Wade Hampton Census Areas for Yup’ik and the Yukon-
Koyukuk Census Area for the Athabascan language of Gwich’in, to file suit just a month after Shelby
County was decided. In Toyukak v. Treadwell, Alaska Natives sued the state for again violating Section 203

27 Id. at 526, 531 (statement of Sen. Gravel).

8 14

2 See H.R. Rep. No. 109-478, at 50-51, reprinted in 2006 U.S.C.C.A.N. 651 (citing Kasayulie v. State).

3 See HL.R. Rep. No. 109-478 at 50-51, reprinted in 2006 U.S.C.C.AN. 651; Continued Need, supra, at 1335, Modern Enforcement
of the Voting Rights Act, Hearing Before the Senate Comm. on the Judiciary (Modern Enforcement), 109th Cong., 2d Sess., at 79
(2006).

3UHR. Rep. No. 109-478, at 45-46, reprinted in 2006 U.S.C.C.A.N. 650-51.

32 See U.S. Census Bureau, Section 203 Determinations - Published December 05, 2016, Section 203 Determinations Dataset (Dec.
5.2016).

3 See Settlement Agreement and Release of All Claims, Nick v. Bethel, No. 3:07-cv-00098-TMB, docket no. 787-2 (D. Alaska
Feb. 16,2010).

34 Order Re: Plaintiffs” Motion for a Preliminary Injunction Against the State Defendants, Nick v. Bethel, No. 3:07-cv-00098-
TMB, docket no. 327 at 7-8 (D. Alaska July 30, 2008).

3 JId. at 8 (emphasis added).

% 7d at9.
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and for intentional discrimination in violation of the U.S. Constitution because election officials deliberately
chose to deny language assistance to other regions of Alaska even while the Nick settlement was in effect.
Alaska’s recalcitrance to comply with the Voting Rights Act is particularly noteworthy because it was the
first Section 203 case fully litigated to a decision in 35 years.’’

In defending the latter claim, Alaska argued that the Fifteenth Amendment was inapplicable to Alaska
Native voters.®® State officials argued that Alaska Natives were entitled to less voting information than
English-speaking voters.* The Alaska Native voters prevailed, but only after nearly two million dollars in
attorneys” fees and costs, the passage of 14 months for the “expedited” litigation, and a two-week trial in
federal court.* The court concluded that “based upon the considerable evidence,” the plaintiffs had
established that Alaska’s actions in the three census arcas were “not designed to transmit substantially
equivalent information in the applicable minority... languages.™ The Toyukak decision came just 14
months after Shelby County, which refutes the majority’s conclusion that “things have changed
dramatically” and “[b]latantly discriminatory evasions of federal decrees are rare.”* The norm in many
areas like Alaska in a post-Shelby world is defiance and deliberate violations of federal voting rights law to
suppress registration and voting by American Indians and Alaska Natives.

Florida

The combination of a large and racially diverse electorate, two different time zones, and a history of razor-
thin, contested elections would be enough basis for any state to become a focal point in an examination of
voting rights. Florida’s place in the ongoing conversation about the need for a renewed Voting Rights Act
is well-deserved. Since situating itself at the epicenter of a modern meltdown in the 2000 presidential
election, the leaders who run the state’s government have been on the wrong side of policy reform
opportunities that would protect the right to vote. As a result, communities of color, who comprise nearly
half of Florida’s population in excess of 21 million voters, remain unable to enjoy the franchise by
participating fully in deciding who represents them.

Since the entire nation witnessed its ballot counting meltdown during a presidential election more than two
decades ago, Florida has not ceased to find its way into voting rights controversy. The Florida report
prepared by the Advancement Project and submitted with this testimony outlines a series of issues that have
required careful federal oversight and intervention in support of voting rights.* Prior to the Shelby County
decision, the state had crafted several policies that elicited multiple inquiries and preclearance objections
from the Justice Department. For instance, the department interposed objections to Florida’s state legislative
maps along with subsequence policies purporting to “reform” its election administration system. All of
these objections demonstrated threats to voters’ ability to access the ballot due to the state’s inattention to
the effect of language accessibility.*

Since Shelby County, however, the scope of the loss of voting rights has been exceedingly apparent. Florida
has moved quickly to adopt changes in its election system, and challengers now must resort to court

37 See Apache County High Sch. Dist. No. 90 v. United States, case no. 77-1815 (D.D.C. June 12, 1980).

38 See Tucker, Landreth & Dougherty, supra, at 361-62 (2017) (quoting trial transcripts).

3 Tucker, Landreth & Dougherty, supra, at 361.

0 1d. at 361.

A 1d. at372.

2570 U.S. at 547.

43 Advancement Project, FLORIDA: 2021 REPORT IN SUPPORT OF CONGRESSIONAL VOTING RIGHTS LEGISLATION, August 2021.
“1d. at 9-10.
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challenges in place of the preclearance administrative review process. For example, Florida’s secretary of
state was enjoined by the Northern District of Florida from employing a ballot review process based on a
flawed signature mismatch examination due to a lack of notice for people to cure perceived issues with
their signatures. At the same time, it should be noted that certain policy decisions that had not reached
disposition under the preclearance regime slipped through the cracks, like Florida’s 2012 voter purge policy
where the challenge was dismissed due to the Shelby County decision in Mi Familia Voter Education Fund
v. Detzner®

Florida has sustained its habit of undermining the will of the people, even when it was expressed clearly in
a public ballot measure. In 2018, more than 60 percent of Florida voters approved a constitutional mandate
to restore the rights of its returning citizens.* After moving slowly to even review applications for pardons
and clemency before Amendment Four, state officials doubled down by severely curtailing eligibility for
rights restoration. Florida Senate Bill 7066, signed into law in 2019, created a new barrier between these
citizens and the franchise: a modem-day poll tax.” The new rules require these citizens to resolve all fees
and costs associated with their prior convictions before becoming eligible to register.

In practice, this policy is arguably worse than the classic poll tax, because Florida acknowledges that it does
not keep reliable documentation to allow a person to pay outstanding costs.*® Further, the impact of this law
shows significant racial effects in several counties, meaning that people of color will be less likely than
others to pursue the restoration of their rights. While the federal challenge to the law was not successful,
the fact that the state still did not understand the likely impact of its fines and fees policy makes clear the
work that preclearance review would address; this provision would be more carefully researched and either
revised or eliminated due to the significant limits on the franchise.

In multiple ways, Florida impeded efforts to enhance voter accessibility during the 2020 election. Amidst
a global pandemic, where voters could not cast ballots in person without risking life and health, the state
did precious little to provide more opportunities to vote from home. To the extent the state took affirmative
steps, officials made the problems for voters worse, not better. Even though Florida has an established
record of allowing citizens to vote by mail, the state limited the number of drop boxes and locations to drop
off ballots, and also curtailed the period in which early voting would occur. These policies were
compounded by the troubling policy of signature matching for ballots, an arbitrary methodology which
placed doubts on many cast ballots. All of this occurred against the backdrop of a well-documented fiasco
with delivery times in the U.S. Postal Service. The results placed unnecessary pressures on participation
rates in low-income areas of the state, as well as in communities of color.

Finally, Florida adopted S.B. 90 this year, following efforts elsewhere to push back on many of the activities
and third party organizations working to address the above problems with voting practices.*” The new law
places restrictions on the ability of organizations to assist with voter registration, a bedrock activity for
many groups whose mission is to enhance participation among voters of color.”® Additionally, the bill
directs these organizations to warn citizens who register through their systems that their applications might
not arrive in time, which sows doubt and uncertainty into these private efforts to expand the franchise. And
focusing on election management by local officials, the bill eliminates ballot drop-offs on Sundays, which

“Id at1l.

% 1d at 14-15.
1d. at 16.

B 1d.

“Id. at 19.

0 1d. at 21-23.
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is widely used by churches in Souls to the Polls programs.®! It is difficult to see these changes by Florida’s
leadership as motivated by anything more than a hostile move against threats to their power.”

Georgia

Georgia is home to history. In 2021, Black voters in Georgia turned out in record numbers, electing the
state’s first Black U.S. senator, Reverend Raphael Warnock. These voters were able to make their voices
heard despite tremendous obstacles enacted by the state to limit Black Georgians’ participation. Their
ability to not just overcome, but to triumph, is yet another example of Black Georgians™ achievements,
including those of storied civil rights leaders like Martin Luther King Jr. and the late Congressman John
Lewis. Black and Brown Georgians deserve a democracy that allows for and encourages their full
participation. Sadly, the state remains relentless in its pursuit of racial discrimination in voting.

The state has a long and sordid history of relentless efforts to disenfranchise voters of color, beginning with
prohibitions against Black voting enshrined in the state’s first Constitution in 1777. As Fair Fight Action
demonstrates in its report, “Georgia's Enduring Racial Discrimination in Voting and the Urgent Need to
Moderize the Voting Rights Act,” which is attached to this testimony, there is “an urgent and
overwhelming need for Congress to bring the preclearance formula found in the Voting Rights Act (“VRA”)
of 1965 . . . . into the modern era, to reinstate robust federal oversight over discriminatory voting practices,
and to strengthen and protect voting rights—for all eligible voters in Georgia and nationwide.”>

The glaring examples of current disenfranchisement take many forms and are recounted, chapter and verse,
in the Fair Fight Action report. For example, the two recent objections interposed directly against the State
of Georgia arose in the five years preceding the Shelby County ruling. In both cases, the Department of
Justice found that Georgia had attempted to implement new laws that would have a retrogressive and
disproportionate impact on voters of color. Most recently, in 2012, Georgia submitted for preclearance an
amendment to the Georgia election code that required all nonpartisan elections for members of consolidated
governments to be held in conjunction with the July primary, rather than in November. The Department of
Justice objected, finding the change would affect Augusta-Richmond County, in which Black voters had
just become a majority. Because Black voters were less likely to vote in July, the Department determined
the change depressed turnout for voters of color and further, that the state had not sustained its burden of
showing a lack of discriminatory purpose or effect.™

Three years earlier, in 2009, the Department of Justice lodged an objection to a version of Georgia’s voter
verification program. It found that the “seriously flawed” program, which improperly removed voters from
the rolls, disproportionately affected voters of color. It made this finding based on the “actual results of the
state’s verification process” because Georgia had violated Section 5 of the Voting Rights Act by not seeking
preclearance before implementing the program.™

Sl 1d

52 Advancement Project has captured first-hand accounts and the real impact on voters of color in several reports. See, e.g., We
Vote, We Count: The Need for Congressional Action to Secure the Right to Vote for All Citizens (2019); Democracy Rising: The
End of Florida’s History of Felony Disenfranchisement and Launch of a New Age of Empowerment (2019); Lining Up: Ensuring
Equal Access to the Right to Vote (2013).

3 Fair Fight Action, GEORGIA’S ENDURING RACIAL DISCRIMINATION IN VOTING AND THE URGENT NEED TO MODERNIZE THE
VOTING RIGHTS ACT, Aug. 16, 2021.

3 1d. at 26.

% Id. at 26.
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Fair Fight Action has collected the stories of thousands of voters across the state who faced incredible
barriers to voting in the 2018 general election and the 2020-21 election cycle. For example, a DeKalb
County physician, one of the country’s leading infectious discase specialists, was challenged at his polling
location because there was a slight discrepancy with the spelling of his last name on his driver’s license as
compared with his registration information.*® A Fulton County voter was initially refused a ballot because
he was classified as a non-citizen, despite presenting his U.S. passport.’” Voters across the state expressed
frustration at the closing and moving of polling locations, including a voter from Clay County, who was
forced to drive an hour to a new polling location because her old polling location down the street closed.>®

Voter purges have also disenfranchised eligible and properly registered voters whose only mistake was not
voting recently enough, like a voter in Warner Robins who has lived at the same address for 50 years but
did not vote in recent elections. In 2019, he was placed on the state’s purge list impermissibly, with no
notice.” Georgia voters also experienced unacceptably long lines when trying to vote, such that many voters
were forced to leave without voting or experienced other adverse consequences. For example, a voter from
Cobb County left her home at 6:30 a.m. to vote on Election Day in 2018. The line was too long, so she left
and came back on her lunch break at 2:20 p.m. She was not able to cast her ballot until 5:30 p.m., and lost
two hours of pay.® In the Fair Fight Action report, there are also powerful examples of how the state
abdicated its responsibility to adequately train local officials and poll workers about provisional ballots,
which in turn, has resulted in conflicting and incorrect information given to voters.®!

Despite the high standards applied to voter discrimination claims by federal courts, at least two cases have
resulted in a final judgment that a practice within the State of Georgia violated the Voting Rights Act. Ina
2018 ruling, a federal court found that Sumter County’s redrawn school board district map, which reduced
the number of single-member districts and added two new at-large districts, violated Section 2. The
plaintiff claimed the new map diluted the voting strength of Black voters. The court agreed, finding that the
“infringement of black voters™ right to vote in Sumter County is severe.”® The court specifically found
there was a “glaring lack of success for African American candidates running for county-wide office, both
historically and recently, despite their plurality in voting-age population.”® And the low rate of Black
turnout was attributable to the indisputable history of discrimination in Sumter County and in Georgia.*® A
court made a similar finding in 1997 after a bench trial on claims challenging the City of LaGrange’s at-
large city council district plan. Noting that LaGrange and Georgia had a long history of discrimination, the
court found the plan violated Section 2 of the Voting Rights Act because it deprived citizens of color of the
opportunity to elect candidates of their choice.®

For further proof that attacks on voting represent an escalating threat to the rights of Georgians of color,
one need look no further than the state’s recently enacted Senate Bill 202. Georgia’s Republican-led
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General Assembly hastily passed S.B. 202 after a historic turnout for the 2020 election and the 2021 Senate
runoff, in which record participation among Black and Brown voters led to the election of Senator Warnock,
and in response to conspiracy theory-fueled, groundless allegations of voter fraud. Provisions such as the
photo ID requirement, reduced minimum early voting for runoff elections, limited access to drop boxes,
and prohibition of most out-of-precinct voting will disparately impact voters of color, particularly those
with limited resources and time to navigate the complex requirements.®’ Private parties have filed seven
suits against Georgia’s governor, the secretary of state, the State Election Board and its members, and
various county election officials for declaratory and injunctive relief challenging various provisions of S.B.
202. On June 25, 2021, the Department of Justice sued the state, the secretary of state, and the State Election
Board, bringing the number of pending lawsuits challenging S.B. 202 to eight.*®

Louisiana

Louisiana’s record of racial discrimination in voting is ever present and well-documented. As the Southem
Poverty Law Center demonstrates in its report attached to this testimony, Louisiana officials have
consistently developed methods of denying or diluting the votes of Black Louisianans.®” The tactics may
have changed over time, but the outcome is the same: Black voters disproportionately bear the impact and
are less able to participate in the political process.”

Louisiana’s population is nearly one-third Black.” Since Reconstruction, however, the state has not elected
a Black candidate to statewide office.”” Louisiana lawmakers continue to reduce the power of Black
communities through at-large elections, proposed annexations, incorporation, and redistricting plans.”
Louisiana currently unnecessarily restricts registration,™ purges eligible voters from the rolls,” and makes
registration onerous for people with felony convictions.” Since Shelby County, Louisiana has also
eliminated dozens of polling places, mostly in Black communities.”” And while the state provides early
voting, it limits the number of sites, creating incredibly long lines in the most populous parishes, including
those with the most Black residents.” The state also banned early voting on Sundays in 2016, which is a
well-known tool for increasing Black voter turnout. The state narrowly restricts access to absentee ballots,”
erects barriers to ensuring that votes are counted,® and engages in voter intimidation.®' Despite myriad
barriers to voting placed in their path, Louisiana voters persevere. Southern Poverty Law Center’s report
recounts more than 70 Louisiana voters” stories demonstrating the personal side of voter suppression.

7 Fair Fight Action, GEORGIA’S ENDURING RACIAL DISCRIMINATION IN VOTING AND THE URGENT NEED TO MODERNIZE THE
VOTING RIGHTS ACT, Aug. 16, 2021 at 119.

% Id. at 138.

% Southern Poverty Law Center, FIGHT FOR REPRESENTATION: Louisiana’s Pervasive Record of Racial Discrimination in Voting,
the Steadfast Louisianans Who Battle Onward, & the Urgent Need to Restore the Voting Rights Act, Aug. 16, 2021.
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In 2000, the Department of Justice sued Morgan City, alleging that the at-large system for electing members
to the city council violated Section 2.5 After five private plaintiffs filed a similar action,® the cases were
consolidated and the parties settled.® The court entered a consent judgment, finding “a reasonable factual
and legal basis to conclude that under the at-large system for election of City Council in Morgan City,
minority voters have less opportunity than other members of the electorate to participate in the political
process and to elect representatives of their choice.”™ As a condition of the settlement, the parties agreed
that all future elections for the city council would proceed according to a single-member election system.*

In 2002, a residents’ association sued the St. Bernard Parish School Board under Section 2 to prevent it
from adopting a redistricting plan that reduced the board’s size and created two at-large seats.®” The
redistricting plan arose from Act No. 173, which required St. Bernard Parish, upon the collection of a
sufficient number of petitions, to hold a referendum to transform the parish school board from a body
composed of 11 members elected from single-member districts to one composed of seven members, five
elected from single-member districts and two elected at-large.® Parish voters approved the “5-2” plan.®
Under the 11-member single-district plan, it had been possible to create a majority-Black district;” indeed,
prior to the referendum, the school board had tentatively approved doing just that.”! But the 5-2 plan made
a majority-Black district impossible.”” The court invalidated the plan, finding that it diluted the voting
strength of the parish’s Black voters in violation of Section 2.

In 2007, Black residents of Jefferson Parish filed suit against the State of Louisiana, alleging that the method
for electing judges on an at-large basis to the First District of the Fifth Circuit Court of Appeals diluted
Black voting strength.** On July 6, 2007, the Louisiana governor signed Act 261, dividing the First District
into two single-member “clection sections.”™® The court entered a consent judgement, confirming that Act
261 provided a framework for resolving the litigation.”” The court ordered that the action be dismissed,
subject to preclearance and implementation of Act 261.%

In 2021, the Department of Justice filed suit against the City of West Monroe under Section 2, challenging
the at-large method of electing representatives to the West Monroe Board of Aldermen.” Although Black
residents comprised nearly 30 percent of the voting-age population in West Monroe, no Black candidate
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decree modified sub nom. United States v. City of Morgan City, No. CV 00-1541, 2000 WL 36743510 (W.D. La. Sept. 5, 2000).
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had ever been elected to the board.”™ The court entered a consent judgment adopting a “mixed” election
method that provided for three single-member districts and two at-large seats.'”!

As a harbinger of what is to come, in the latest legislative session, state lawmakers passed five bills that
would have further restricted voting rights, including a bill that would unnecessarily purge registered voters,
a bill that would add additional identification requirements to absentee ballots, and a bill that would ban
absentee ballot drop boxes.'” Only fierce and persistent advocacy from dedicated organizers and a veto
from the governor prevented these bills from becoming law. Louisiana’s current conditions of racial
discrimination in voting are unequivocal. Without federal preclearance, the promise of the Fifteenth
Amendment and the Voting Rights Act to guarantee equal voting rights will slip further away.

Mississippi

Home to voting rights heroes like Fannie Lou Hamer and Medgar Evers and the site of Freedom Summer,
Mississippi is notorious for its exclusion and suppression of Black voters throughout history. Mississippi
enforced white supremacy through explicit legal impediments to Black voting as well as state-sanctioned
murder, including more than 650 lynchings from Reconstruction through 1950 —the most of any state in
the country.!®® Mississippi was the first state sued by the Department of Justice after the Voting Rights Act
was passed. Between 1965 and 2006, the department objected to more than 169 proposed voting changes
in Mississippi that disenfranchised voters of color, including redistricting plans, at-large election schemes,
polling place changes, candidate qualification requirements, and open primary laws.'** The state has the
highest percentage of Black residents in the country — 38 percent — yet no Black candidate has been
elected to statewide office since Reconstruction.

As documented in the Southern Poverty Law Center’s report, “Freedom Summer, Shelby County, &
Beyond: Mississippi's Continued Record of Racial Discrimination in Voting, the Tireless Mississippians
Who Push Forward, & the Critical Need to Restore the Voting Rights Act,” the state and many of its
jurisdictions have made strident and continuous efforts to prevent Black Mississippians from participating
in the political process. For example, instead of paying a “poll tax™ to vote, Black Mississippians are now
required to incur the burdensome expense of having certain absentee ballots and applications notarized.
Additionally, instead of being asked to interpret complex legal provisions under the guise of literacy tests,
Black Mississippians are now subject to unevenly applied voter ID requirements.

Voting rights litigation during the last 25 years demonstrates the ongoing struggle of voters of color. In
1993, a nonprofit group sued the City of Quitman, Mississippi, arguing that the city violated Section 2 of
the Voting Rights Act by electing its five aldermen from at-large districts, thus diluting the voting strength
of the city’s Black voters.!® A federal court granted a preliminary injunction, enjoining the upcoming 1993
alderman elections.!” The court later entered a final judgment, concluding that the city’s system of electing
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its aldermen from at-large districts violated Section 2.7 In 1996, Black voters challenged Calhoun
County’s redistricting plan. Rather than drawing a “geographically compact black majority district,” the
county created a plan that divided Black residents between five districts, where the Black population ranged
from 19 percent to 42 percent. A federal appellate court held that the plan “dilute[d] minority voting
strength” and therefore violated Section 2 of the Voting Rights Act. ' In 1997, a federal court found that
Chickasaw County’s redistricting plan for its justice court judge and constable elections violated Section 2
of'the Voting Rights Act. The court concluded that “the lingering effect of the past history of discrimination,
the racially polarized voting patterns, the substantial socio-economic differences between black and white
citizens, and the lack of success of black candidates in country-wide, county district and city-wide elections
in Chickasaw County causes black voters to ‘have less opportunity than other members of the electorate in
the political process and to elect candidates of their choice.”” %

It is harder to vote in Mississippi than in almost any other state. Mississippi ranked 47 out of 50 in the 2020
Cost of Voting Index — which considers clection system features that impact voting access, including
registration deadlines, availability of pre-registration and early voting, number of polling places, poll hours,
and voter ID laws. It was a modest improvement from 2016 when it ranked dead last."'° There is no online
voter registration. No automatic or same-day registration. No early voting. Mississippi has a strict photo ID
law for voting in person. One can only vote absentee by qualifying for one of a narrow set of excuses. Even
those who qualify to vote absentee must have their absentee ballot application and their absentee ballot
notarized. During the 2020 election season, the state refused to lift these burdensome requirements even
amid a global pandemic, endangering Mississippians wishing to avail themselves of their rights and make
their voices heard while keeping themselves and their families safe.

In its report, the Southern Poverty Law Center documented Mississippians” obstacles to cast their votes.
On Election Day 2012, a Hinds County resident arrived at the polling location at which she had voted for
years, only to be told that her name was not in the register, and she was not able to vote. After the election,
she took time off from work to go to the courthouse and ask why her name had been removed from the
rolls. She was eventually informed that her name had been removed as part of a redistricting — the first
time she had ever been notified of this fact.!!! In the 2016 presidential election, a Grenada County resident
and Ole Miss student attempted to vote absentee but was charged $10 for each document she needed to get
notarized, for a total of $20. She had to spend her last $20 on the notary and points out that this notarization
requirement is “equivalent to charging a poll tax.”''> A Harrison County resident moved in fall 2020 and
promptly re-registered to vote at her new address. On Election Day 2020, she was turned away from her
nearest polling place and was told she needed to vote at another location 30 minutes away. Once there,
however, she was required to vote using a provisional ballot and later received a letter indicating her ballot
had not been counted. It ultimately took her three attempts to update her address before she was finally able
to receive her voter card.'”® In the 2020 election, a Hinds County resident encountered delays and
overcrowding at her polling location, which was located on the corner of two roads with no sidewalks. She
and other voters had to wait in line on the side of the road for about an hour, which was difficult for many
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disabled and elderly voters, including the voter in front of her in line, whose wheelchair broke while waiting
in line due to the poor road conditions.'

Mississippi officials are relentless in curtailing the right to vote for their constituents of color. Earlier this
year, House Bill 586 proposed that Mississippi direct its voter registration system to identify registered
voters who may not be U.S. citizens by checking other unspecified “identification databases.” Voters
flagged as “potential non-citizens” would have faced an immediate challenge to their registrations: The bill
“mandated a 30-day period in which flagged voters would have had to provide a birth certificate, passport,
or naturalization documents to the relevant authority.”'"> Failure to do so would result in an immediate
purge from the registered voter roll. Under threat of litigation by advocates, the bill ultimately failed, but it
demonstrates that many Mississippi lawmakers remain determined to make it even more difficult to vote.

North Carolina

North Carolina’s shameful history of racism in voting includes the only successful violent municipal coup
d'état in our nation’s history in the Wilmington massacre of 1898; enactment of a literacy test, poll tax, and
felony-based disenfranchisement; prohibitions on single-shot voting; and discriminatory multi-member
districts of 1982 that led to the landmark Thornburg v. Gingles decision.''® Yet, as documented in Forward
Justice’s report, “The Struggle for Voting Rights in North Carolina: 2006-2021,” North Carolina’s recent
history demonstrates the effectiveness of the Voting Rights Act prior to Shelby County and the urgent need
for its reinvigoration.

In the two decades before Shelby County, the Voting Rights Act was working in North Carolina. Prior to
2013, 40 out of 100 counties were covered by Section 5, primarily located in Eastern North Carolina.!'” As
the report describes, “[w]hile the impact of Section 2 litigation since 1965 cannot be underestimated,
Section 5 was the critical legal protection undergirding the fragile, but notable, gains by Black voters in the
state.”"'® From 1982 to 2013, more than 49 Section 5 objection letters were issued by the Department of
Justice to North Carolina and its local jurisdictions. By 2012, African Americans were “poised to act as a
major electoral force.”!"?

After Shelby County, North Carolina became “a national testing ground for modern manifestations of Jim
Crow-era voter suppression strategies and epicenter for a renewed voting rights movement to prevent
discrimination at the ballot box.”'*° In just a matter of hours after Shelby County was handed down,
leadership of the North Carolina General Assembly announced that because the decision had rid them of
the “headache” of the Voting Rights Act’s preclearance protections, they could now move forward with the
“full bill.”'*! H.B. 589 became known as the “monster” voter suppression law — and was more restrictive
than bills seen in any other state. Among other changes, the law eliminated same-day registration, pre-
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registration for 16- and 17-year-olds, out-of-precinct ballots, and the first week of early voting, and
instituted one of the nation’s most stringent voter ID requirements. '

More than three years after H.B. 589°s passage, the U.S. Court of Appeals for the Fourth Circuit invalidated
the omnibus suppression legislation, holding that the State of North Carolina illegally and intentionally
targeted the right to vote of African Americans “with almost surgical precision” in violation of Section 2
and the Fourteenth and Fifteenth Amendments.'?* The Court concluded “in sum, relying on ... racial data,
the General Assembly enacted legislation restricting all — and only — practices disproportionately used
by African Americans” and "that, because of race, the legislature enacted one of the largest restrictions of
the franchise in modern North Carolina."'**

As described in Forward Justice’s report, North Carolinians have labored for close to a decade defending
against an all-out attack on voting rights. On top of the “surgical precision” of the omnibus voter
suppression legislation, North Carolina’s racially discriminatory redistricting following the 2010 decennial
census represents some of the most egregious gerrymandering violations in the country to dilute and
suppress the power of voters of color. Two federal decisions, Covington v. North Carolina and Cooper v.
Harris, held that, in drawing the state legislative districts, the state manufactured one of the “largest racial
gerrymanders ever encountered by a Federal Court” ' and, in constructing both Congressional District 1
and 12, the General Assembly illegally used a “racial target that subordinated other districting criteria and
produced boundaries amplifying divisions between blacks and whites.”!?® These cases are among the most
prominent of the state’s complex web of voting rights violations since 2013, many documented in state and
federal court challenges, which dominated the past decade.

Voting rights litigation, voter outreach and education, and voter protection work over the last decade yielded
a detailed body of evidence summarized in the Forward Justice report, including in the form of coordinated
third-party challenges to voter eligibility, significant reductions to polling locations and hours available in
formerly covered counties, and county-level efforts to change methods of elections from single-member to
at-large.'?” As North Carolina’s elections developed into a federal battleground the state also experienced
continued racial appeals in campaigning, and incidents of harassment and voter intimidation by both third-
party groups and partisan actors, particularly heightened in the 2020 election cycle.’”® One shocking
incident took place on the last day of early voting on October 31, 2020, when a peaceful “Souls to the Polls”
march in Graham, North Carolina, organized by Black clergy, ended with those gathered, including the
elderly and children, being pepper-sprayed and prevented from completing their walk to the early voting
site in Alamance County.'*

Without the preventative umbrella of Section 5, North Carolinians were left working overtime to seck after-
the-fact remedies, and equal democracy in the state suffered. North Carolina’s General Assembly remains
in legislative session today, with legislation pending that threatens the right to vote. Following the census
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data release, the 2021 redistricting process is officially underway. The state produced remarkable leaders
in the modern struggle for voting rights, including elders Mother Rosa Eaton and Mother Grace Hardison,
who represent the best of America, as they fought under the banner of the Forward Together Moral Mondays
Movement to realize the full promise of our democracy. But, as Rev. Dr. William Barber, 11, a leading
architect of that movement described, “these battles should never have occurred at all.”**° Without urgent
congressional action, North Carolinians are bracing for another decade of struggle for the equal ballot,
recognizing that the state’s past is a harbinger of the scope and scale of voter suppression to come.

South Carolina

South Carolina, where Black residents represent more than one quarter of the state’s population, has a long
and deep history of racial discrimination in voting. It was the first state to challenge the constitutionality of
the Voting Rights Act, in South Carolina v. Katzenbach, almost immediately after its passage in 1965.13!
As the South Carolina report by veteran voting rights lawyer Mark Posner makes clear, that legacy of
discrimination continues today, both in how the state runs elections and in structural election practices.'*?
The state has one of the most restrictive voter registration deadlines in the country; one of the most
restrictive systems regarding the opportunity for voters to cast their ballot ahead of Election Day, either by
mail or in person; and one of the worst recent records for wait times at the polls.'*

While some advances have been made in safeguarding the freedom to vote, particularly for Black
Americans, they have largely been the result of Section 5 objections and litigation. Between 1996 and the
Shelby County ruling, the Department of Justice issued 14 objections to voting changes which jurisdictions,
including the state itself, were seeking to implement.'** The glaring example of the challenge to the state’s
restrictive photo ID law is a case in point. It illustrates the power and the efficacy of the Voting Rights Act
to block discriminatory voting changes and to deter jurisdictions from secking to implement such changes.

In 2011, South Carolina adopted an exceedingly onerous photo ID law for voting in person and for in-
person absentee voting. It recognized only five limited forms of ID: a South Carolina driver’s license,
another form of photo ID issued by the South Carolina Department of Motor Vehicles, a voter registration
card with a photograph (issued only by visiting a local board of registration office); a federal military photo
ID; and a passport. Voters without ID could cast a provisional ballot by presenting a non-photo voter
registration card and signing an affidavit that “the elector suffers from a reasonable impediment that
prevents him from obtaining a photo 1D.”'%

The Department of Justice blocked the new requirement from being implemented on the basis that it would
disenfranchise tens of thousands of voters of color. It concluded that “[n]on-white voters were ...
disproportionately represented ... in the group of registered voters who ... would be rendered ineligible to
go to the polls and participate in the election.”'*® The state filed a Section 5 declaratory judgement seeking
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preclearance from a three-judge court but failed to demonstrate that the limited roster of acceptable IDs
would not have a discriminatory effect.'*’

Facing a likely denial of preclearance, South Carolina reinterpreted the law to liberally construe the
“reasonable impediment” exception to the photo ID requirement in an effort to neutralize the discriminatory
effect. Under this new subjective test, the reasonableness of the impediment was “to be determined by the
individual voter, not by a poll manager or county board.”'*® Based on this interpretation, the district court
precleared the revised photo ID provision for elections after 2012 but denied preclearance for the 2012
general election on the ground that there was too little time to properly implement the new provision.'*

In a concurring opinion, U.S. Judge John Bates famously emphasized the key role Section 5 had played in
South Carolina ultimately putting forth a nondiscriminatory photo ID provision: “[O]ne cannot doubt the
vital function that Section 5 of the Voting Rights Act has played here. . . . Congress has recognized the
importance of such a deterrent effect. . . . Rather, the history of [the new law] demonstrates the continuing
utility of Section 5 of the Voting Rights Act in deterring problematic, and hence encouraging non-
discriminatory, changes in state and local voting laws. */*

Texas

They say that everything’s bigger in Texas. The battle for voting rights is no exception, as documented in
the Texas report submitted with this testimony.'! Last week’s census results illustrate that Texas gained
more residents than any other state since 2010, with people of color accounting for over 95 percent of this
growth.' Non-Hispanic White Texans now make up just 39.8 percent of the state’s population—down
from 45 percent in 2010.'** Meanwhile, the share of Hispanic Texans has grown to 39.3 percent.'* The
state’s growth of Black and Asian populations also significantly outpaced that of the White population since
2010.'* These changes will no doubt affect the electorate for decades to come. Nearly half of all Texans
under age 18 are Latino, and two million more will become eligible to vote in the next decade.*® Not
surprisingly, Texas added a record number of new voters between last two presidential elections. '’

These dramatic demographic shifts in the electorate coincide with continuing and harmful attacks on voting
rights in the state. At the end of last year, researchers examining the time and effort required to vote in
different states ranked Texas as the worst for voting.'*® The creation of — in their words — “the state with
the most restrictive electoral climate™ in light of unparalleled expansion and diversification of the electorate
reflects the state’s past and foreshadows its future without federal oversight.'* Indeed, the pattern here is
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familiar one: Gains in minority participation in voting are met with concerted efforts to impose new barriers
in the path of those voters. As Justice Kennedy observed in LULAC v. Perry,

“Texas has a long, well-documented history of discrimination that has touched upon the
rights of African-Americans and Hispanics to register, to vote, or to participate otherwise
in the electoral process. Devices such as the poll tax, an all-white primary system, and
restrictive voter registration time periods are an unfortunate part of this State’s minority
voting rights history. ... [T]he ‘political, social, and economic legacy of past
discrimination’ for Latinos in Texas may well “hinder their ability to participate effectively
in the political process.””*°

Tory Gavito, a minority politics movement builder and founder of the Texas Futures Project and Way To
Win, described that: “Texas is where the South meets the West. We have a legacy of slavery in the state.
We have a legacy of stealing lands and killing Mexican landowners who lived here from before the state
was part of the United States of America.”' Its shared history demonstrates how the expansion or
restriction of voting rights in Texas has implications across the country. In 1944, Thurgood Marshall
successfully argued in Smith v. Allwright that the Texas Democratic Party’s policy of prohibiting Black
people from voting in primary elections violated the Fourteenth and Fifteenth Amendments.'s? Black voter
registration markedly improved immediately following the Court’s ruling in Smith, causing Marshall to
recognize the case as “a giant milestone in the progress of Negro Americans toward full citizenship.”'%?
Though the white primary was struck down, several features of vote denial and abridgement in Texas
remain: redistricting, the imposition of additional candidate qualifications, new at-large voting
arrangements, photo ID laws, onerous voter registration procedures, voter roll purges, relocation, closures
and overcrowded polling sites, and hurdles related to mail-in voting.

The wave of new voters of color in Texas have been met with the “most restrictive pre-registration law in
the country.”"* In particular, Texas has an in-person voter registration deadline 30 days prior to Election
Day and prohibits online voter registration. Voters must print their registration and bring it to the county
voter registrar. Texas also does not offer simultancous registration for the 1.5 million Texans who renew
or update their driver’s licenses online.'® In contrast, other states permit an automatic voter registration
process, same-day registration during early voting, and online registration options.

These same voters may need to journey to polling places that are distant from minority neighborhoods. A
report by The Leadership Conference Education Fund recently noted that Texas “stands out for the volume,
scale, and breadth of its polling place closures since Shelby County.”">® This study shows that Texas has
closed more polling places since Shelby County than any other state. The 750 polls closed constituted
approximately 50 percent of the state’s total polling places, and 590 were closed before the 2016
presidential election — the first presidential election after Shelby County."”” Furthermore, five of the six
largest county closers of polling places are in Texas. Unsurprisingly, these counties — Dallas, Harris,

150 548 U.S. 399, 439-40 (2006) (citations omitted).
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Brazoria, and Nueces — are all majority-minority jurisdictions with significant Latino and Black

populations. '

Courts have previously found Texas’ voting restrictions to bear racial animus and hinder the ability of
minorities to effectively participate in the political process. One recent example is from Texas” photo ID
law. In 2011, Texas adopted a voter ID law that courts later found to have been passed with discriminatory
intent. Senate Bill 14 required voters to present one of the specified types of photo ID when voting at the
polls. The Justice Department successfully blocked the implementation of the law in 2012 under its Section
5 preclearance authority. However, Texas began enforcing S.B. 14 shortly after the Shelby County
decision. Although the bill’s proponents asserted that the law was necessary, both the district court and
Fifth Circuit held that it violated Section 2 of the Voting Rights Act by intentionally discriminating against
Black and Hispanic voters who were less likely to hold a required photo ID.'*

The Texas House just passed what must be regarded as a voter suppression bill, after Texas Republicans
issued civil arrest warrants for 52 of their Democratic colleagues who refused to show up to legislative
votes because they oppose the legislation. If enacted, the bill would create stricter vote-by-mail rules, add
new requirements to the voting process, ban drive-thru and 24-hour voting, bolster access for partisan poll
watchers, and curb local voting options that would make voting casier. These requirements only build on
some of the most restrictive voting laws in the nation from the last election cycle. That election night, Jolt
Action, a group aimed at building political momentum among Latinos in Texas, held a get together at its
headquarters. Artwork of youth of color adorned the walls of the office. One painting showed children
holding hands before a wall, with the caption “They tried to bury us. They didn’t know we were seeds.”!*
The question remains: Will voting restrictions scorch the earth upon which these seeds seek to grow, or will
we see a garden of vibrant democracy, one tended to by federal and state protections, over decades to come?

Virginia

The post-Shelby County landscape in Virginia is devastated by rollbacks of protections for the right to vote.
The Virginia report prepared by Campaign Legal Center details ongoing discrimination exposed through
litigation, as well as anti-voter laws, voter intimidation and disinformation campaigns, and other tactics that
disproportionately burden and disenfranchise voters of color.'¢!

Very recent litigation in Virginia Beach powerfully demonstrates the toll that discrimination in voting takes
on communities of color in the state. In March 2021, a federal court held that Virginia Beach’s at-large
system for electing city council members violates Section 2 of the Voting Rights Act because it dilutes the
voting strength of Black, Latino, and Asian American voters.'®> The state’s largest city had an 11-member
city council, composed of the mayor and 10 councilmembers, each elected at-large for four-year staggered
terms.'®® The city had relied upon an at-large system since 1966, but in 50 years, the city’s racial
composition had changed dramatically: People of color now constitute 31.6 percent of the city’s

158 14

159 See Veasey v. Perry, 71 E. Supp. 3d 627, 645 (S.D. Tex. 2014), aff 'd in part, vacated in part, remanded sub nom. Veasey v.
Abbott, 796 F.3d 487 (5th Cir. 2015), on reh’g en banc, 830 F.3d 216 (5th Cir. 2016), and aff’d in part, vacated in part, rev'd in
part sub nom. Veasey v. Abbott, 830 F.3d 216 (5th Cir. 2016); Veasey v. Abbott, 249 F. Supp. 3d 868 (S.D. Tex. 2017).
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161 Campaign Legal Center, VOTING RIGHTS IN VIRGINIA: 2006-2021, August 2021.

162 See Holloway, et al. v. City of Virginia Beach, No. 2:18-CV-69, 2021 WL 1226554 (E.D. Va. Mar. 31, 2021).

163 Flolloway, 2021 WL 1226554, at *3.
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population.'** Despite sizable communities of color, only six candidates of color have ever been elected to
Virginia Beach’s city council, and barring special circumstances triggered by the pendency of litigation
under the Voting Rights Act, no Black candidate has ever been re-¢lected to serve a second term.'®

In enjoining the at-large system, the federal court recognized that its discriminatory effects reflect a broader
culture of racial discrimination in the city and the state that continues to impact residents of color today:
“[tlhe Commonwealth of Virginia and the City have histories of voter discrimination as it pertains to
registration, voter suppression, gerrymandering, and other forms of discrimination.”'®® The Campaign
Legal Center powerfully documents the many facets of this discrimination and concludes: “The vast
evidence of racial discrimination this case has uncovered alone demonstrates the need for preclearance and
other means of federal oversight to protect the right of all Americans to vote.”'"’

The Campaign Legal Center’s report also sets forth discriminatory barriers to in-person voting, such as the
closing, consolidating, and relocating of polling places documented in The Leadership Conference
Education Fund’s reports in 2016 and 2019.'®® These changes no longer require preclearance and
disproportionately impact communities of color. Because Virginia law caps the number of registered voters
each precinct can serve, localities must create new precincts. But more precincts do not necessarily mean
more polling locations in communities of color. Some localities opt for one polling location to serve
multiple precincts, increasing the voters assigned to a single polling place. This increases poll wait times
and transportation burdens to and from the polls. During the November 2020 election, Henrico County—
30.9 percent of which is Black—consolidated four polling places into existing sites. Because state law
allows multiple precincts to be assigned to the same polling place, the county maintained separate precincts
in the same building: each had their own poll workers and entrances, heightening voter confusion.'®

The Time Is Now to Pass the John Lewis Voting Rights Advancement Act

‘When President Lyndon Johnson signed the Voting Rights Act of 1965, he declared the law a triumph and
said, “Today we strike away the last major shackle of ... fierce and ancient bonds.”'”° But 56 years later,
the shackles of white supremacy still restrict the full exercise of our rights and freedom to vote.

For democracy to work for all of us, it must include us all. When certain communities cannot access the
ballot and when they are not represented in the ranks of power, our democracy is in peril. The coordinated,
anti-democratic campaign to restrict the vote targets the heart of the nation’s promise: that every voice and
every eligible vote count. Congress must meet the urgency of this moment and pass the John Lewis Voting
Rights Advancement Act. This bill will restore the essential portion of the Voting Rights Act that blocks
discriminatory voting policies before they go into effect, putting a transparent process in place for protecting
the right to vote. It will also bring down the barriers erected to silence Black, Indigenous, young, and new
Americans and ensure everyone has a voice in the decisions impacting our lives.

164 7d. at *28.
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On March 7, 1965, just a few months before President Johnson would sign the Voting Rights Act into law,
then 25-year-old John Lewis led more than 600 people across the Edmund Pettus Bridge to demand equal
voting rights. State troopers unleashed brutal violence against the marchers. Lewis himself was beaten and
bloodied. But he never gave up the fight. For decades, the congressman implored his colleagues in Congress
to realize the promise of equal opportunity for all in our democratic process. Before his death, he wrote:
“Time is of the essence to preserve the integrity and promises of our democracy.”'”! Members of this body
must now heed his call with all the force they can muster.

Thank you for inviting me to testify today. I am pleased to answer any questions you may have, and I look
forward to working with you to ensure all of us, no matter race or place, have an equal say in our democracy.

171 hitps://web.archive.org/web/20200719053551 /https://johnlewis.house.gov/media-center/press-releases/rep-john-lewis-

demands-doj-action-anniversary-shelby-v-holder-decision
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Documents submitted by Wade Henderson, Interim President
and CEO, The Leadership Conference on Civil and Human Rights:

Exhibit 1a: https:/ /docs.house.gov / meetings/JU/[JUI10/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD009

.pdf

Exhibit 1b: https:/ /docs.house.gov | meetings/JU[JUI10/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD020
pdf

Exhibit 2: https:/ /docs.house.gov /meetings/JU/[JUI0/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD010
.pdf

Exhibit 3: https:/ /docs.house.gov /meetings/JU/[JUI0/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD011
.pdf

Exhibit 4: https:/ /docs.house.gov /meetings/JU/[JUI0/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD021
.pdf

Exhibit 5: https:/ /docs.house.gov /meetings/JU/[JUI0/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD013
.pdf

Exhibit 6: https:/ /docs.house.gov /meetings/JU/[JUI0/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD014
pdf

Exhibit 7: https:/ /docs.house.gov [ meetings/JU/[JUI0/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD015
.pdf

Exhibit 8: https:/ /docs.house.gov /meetings/JU/[JUI0/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD016
pdf

Exhibit 9: https:/ /docs.house.gov / meetings/JU/[JUI0/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD017
.pdf

Exhibit 10: Attps:/ /docs.house.gov | meetings/JU[JUI10/20210816/
114010/ HHRG-117-JU10-Wstate-HendersonW-20210816-SD018

.pdf
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Mr. CoHEN. Thank you, Mr. Henderson.

We had a brief technical problem, but we are back. I need to
start my video. We are back.

Thank you, Ms. Ross, for being in the on-deck circle. You may
be needed again.

Our next witness is Mr. James Peyton McCrary. Mr. McCrary is
a professorial lecturer in law at the George Washington University
Law School, previously serving as historian in the Civil Rights Dai-
vision in the Department of Justice. He received his Ph.D. from
Princeton and his undergraduate and master’s degrees from Penn.

Mr. McCrary, you are recognized for 5 minutes.

TESTIMONY OF JAMES PEYTON McCRARY

Mr. McCRrARY. Chair Cohen, Vice-Chair Ross, Ranking Member
Johnson, and distinguished Members, thank you for inviting me to
testify before you today.

Although I am retired from 20 years of full-time university teach-
ing and 26 years of government service in the Department of Jus-
tice, I still co-teach a course on voting rights law each fall at the
George Washington University Law School, where adjunct faculty
there are titled professorial lecturer in law.

My testimony today is offered in my personal capacity as a histo-
rian, not as a representative of any organization.

My testimony focuses on empirical evidence identifying the juris-
dictions that would be covered by a new form of Federal
preclearance of voting changes, which I understand is being con-
templated by this Chamber.

Representatives of the Brennan Center for Justice and The Lead-
ership Conference Education Fund retained me as a consultant to
investigate the geographic provisions in the John Lewis Voting
Rights Advancement Act passed by the House of Representatives in
December 2019 as H.R. 4.

The VRAA seeks to restore the preclearance provisions of the
1965 Voting Rights Act by revising the coverage formula invali-
dated by the Supreme Court in Shelby County v. Holder. Preclear-
ance refers to the process of receiving prior Federal approval before
implementing any change affecting voting.

I have identified the jurisdictions that I believe would be subject
to preclearance should the 2019 version of the John Lewis Act be-
come law using research methods I have employed over the last
four decades. The period under review in the VRAA is the last 25
years.

My conclusions could change if the Congress alters the review pe-
riod. Entire States could be covered under the VRA. Even if the en-
tire State is not subject to preclearance, any individual political
subdivision could be covered if the record of voting rights violations
in that subdivision fits the criteria set out in the John Lewis bill.

An entire State would be subject to preclearance if either 15 or
more voting rights violations occurred within the State during the
previous 25 years or if 10 or more violations occurred in the State,
at least one of which was committed by the State itself.

In noncovered States, any individual political subdivision would
be covered if it had three or more violations during the previous
25 years.
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Under the current version of H.R. 4, violations include (a) final
judgments of a voting rights violation by the Federal courts; (b) ob-
jections to voting changes by the Attorney General; and (c) a con-
sent decree or other settlement causing a favorable change for mi-
nority voting rights, such as consent decrees protecting language-
minority citizens.

While I am not testifying as to any approach Congress should
take, I note that changes to the formula could lead to different con-
clusions than those I have reached in my study.

As a university professor in the 1980s, I served as an expert wit-
ness in numerous voting rights cases in the South. Beginning in
1990, I joined the Civil Rights Division of the Department of Jus-
tice as a social science analyst, retiring in December of 2016.

My responsibilities in the Civil Rights Division included the
planning, direction, coordination, and performance of historical re-
search and empirical analysis for voting rights litigation, including
the identification of appropriate expert witnesses to appear for the
government at trial.

Since retiring from government service, I have served as an ex-
pert in several voting rights cases brought by private plaintiffs.
The record of my scholarly publications over the last 43 years is
set forth in the curriculum vitae attached to my testimony, and my
written testimony explains the methodology employed in my inves-
tigation.

The eight States that, according to my analysis, are most likely
to be subject to preclearance of voting changes under the current
formula are Alabama, Florida, Georgia, Louisiana, Mississippi,
North Carolina, South Carolina, and Texas. Exhibit 1 to my testi-
mony identifies the violations in each of those States.

Several of these States could drop out of coverage, depending on
how Congress revises the bill. Those States are Alabama, Florida,
North Carolina, and South Carolina. Each is close to the minimum
threshold set forth in the bill, so minor changes in what counts as
a violation could make a difference.

Changes to the definition of violations or shortening the review
period could remove some States from preclearance coverage. For
example, if the review period were shortened to 20 years, I cal-
culate that only Georgia, Louisiana, Mississippi, and Texas would
likely remain covered.

Several States that appear currently not to be covered could be
nevertheless covered if certain changes in the preclearance formula
were made. Those States I address in exhibit 2 to my testimony.

In my calculation, Virginia currently has only eight violations.
Changes in the formula could cause Virginia to meet the threshold
of 10 violations, however, because two of the eight violations I have
identified were enacted by the State. New York and California are
each between 10 and 15 violations, but none were committed by the
State.

Mr. COHEN. Professor, we are going to have to—I think my timer
says your 5 minutes is up. If it is not, I am sorry, and if it is, we
need to wrap up.

Mr. McCRARY. Thank you.

The bill you are considering can play a key role in confronting
current efforts to limit voter registration and voting by minority
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citizens as well as diluting minority voting strength. Based on my
41 years of experience in voting rights litigation, I believe that
strengthening enforcement of the Voting Rights Act is a critical
need for our democracy.

Thank you.

[The statement of Mr. McCrary follows:]
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Testimony of Peyton McCrary
Professorial Lecturer in Law
George Washington University Law School

Before the Subcommittee on the Constitution, Civil Rights and Civil Liberties
Of the U.S. House Committee on the Judiciary

Oversight of the Voting Rights Act: Potential Legislative Reforms

August 16, 2021

Chair Cohen, Vice Chair Ross, Ranking Member Johnson, and distinguished Members,
thank you for inviting me to testify before you today.

My name is Peyton McCrary. Although I have retired from 20 years of full-time
university teaching and 26 years of government service in the U.S. Department of Justice, I still
co-teach a course on voting rights law each fall at the George Washington University Law
School, where adjunct faculty bear the title Professorial Lecturer in Law. My testimony today is
offered in my personal capacity as a historian, not as a representative of any organization.

The focus of my testimony is evidence regarding the jurisdictions that would be covered
by a new form of federal preclearance of voting changes, which I understand is being
contemplated by this chamber. Representatives of the Brennan Center for Justice and the
Leadership Conference Education Fund asked me some months ago to investigate the
preclearance coverage formula that is being considered for inclusion in the John Lewis Voting
Rights Advancement Act (VRAA). An earlier version of the VRAA passed the House of
Representatives December 6, 2019, as HR 4 and is now under consideration in a new Congress.!

The VRAA is designed to restore the preclearance provisions of the 1965 Voting Rights Act by

! For the record, I have performed the analysis as a consultant for these organizations, not as a
staff member for either organization.
1
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revising the coverage formula invalidated by the Supreme Court in its 2013 decision in Shelby
County v. Holder. Preclearance refers to the process of receiving prior federal approval from the
Department of Justice or the U.S. District Court for the District of Columbia before
implementing any change affecting voting. My task was to identify the jurisdictions that would
be subject to preclearance should the VRAA become law. This task required the use of research
methods I have employed — both in my scholarly publications and in expert witness testimony —
over the last four decades. For example, it calls among other things for methodology I applied in
my sworn Declaration filed by the United States in Shelby County v. Holder in 2010.

The new formula for determining the jurisdictions that would be subject to preclearance
under the VRAA would be triggered by the record of voting rights enforcement. My analysis
generally focuses on the last 25 years, currently from 1996 through 2020, although the
conclusions would change if the review period changed. Under some circumstances entire states
would be covered; even if the entire state is not subject to preclearance, any individual political
subdivision within a state could be covered if the record of voting rights violations in that
subdivision fits meets the criteria of the VRAA.

My understanding of the current version of the bill’s coverage formula is that an entire
state would be subject to preclearance if either of two patterns of violations applied: a) if 15 or
more voting rights violations occurred within the state during the previous 25 years; or b) if 10 or
more violations occurred in the state, at least one of which was committed by the state itself,
rather than by local subdivisions within the state. I also understand that even if an entire state

were not subject to preclearance, any political subdivision would be covered if it had three or

2 Declaration of Dr. Peyton McCrary, Shelby County, Alabama, C.A. No. 1:10-cv-00651-JDB
(D.D.C.), November 15, 2010.
2
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more violations during the previous 25 years. My count of violations includes: a) final
judgments of a voting rights violation by the federal courts; b) objections to voting changes by
the Attorney General; and c) a consent decree or other settlement causing a change favorable to
minority voting rights.

I understand that Congress may consider other specifics for the coverage formula. While
I am not testifying as to any approach Congress should take, I note that changes to the formula
could lead to different conclusions than those I have reached.

Qualifications

I am an historian by training and taught history at the university level from 1969 until
1990. During the 1980s I served as an expert witness in numerous voting rights cases in the
South. Iwas employed as a social science analyst by the Voting Section, Civil Rights Division,
of the U.S. Department of Justice, from 1990 until my retirement in December 2016. My
responsibilities in the Civil Rights Division included the planning, direction, coordination, and
performance of historical research and empirical analysis for voting rights litigation, including
the identification of appropriate expert witnesses to appear for the government at trial. In some
instances, I was asked to provide written or courtroom testimony on behalf of the United States.
Since retiring from government service, I have served as an expert in several voting rights cases
brought by private plaintiffs.

Ireceived B.A. and M. A. degrees from the University of Virginia in 1965 and 1966,
respectively, and obtained my Ph.D. from Princeton University in 1972. My primary training
was in the history of the United States, with a specialization in the history of the South during the
19th and 20th centuries. For 20 years I taught courses in my specialization at the University of

Minnesota, Vanderbilt University, and the University of South Alabama. In 1998-99 I took
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leave from the Department of Justice to serve as the Eugene Lang Professor of Social Change in
the Department of Political Science at Swarthmore College. For the last fourteen years, both
during government service and since retiring from the Department of Justice, I have co-taught a
course on voting rights law as an adjunct professor at the George Washington University Law
School.

I have published a prize-winning book, Abraham Lincoln and Reconstruction: The
Louisiana Experiment (Princeton, N.J., Princeton University Press, 1978), six law review
articles, seven articles in refereed journals, and seven chapters in refereed books. Over the last
three and a half decades my published work has focused on the history of discriminatory election
laws in the South, evidence concerning discriminatory intent or racially polarized voting
presented in the context of voting rights litigation, and the impact of the Voting Rights Act in the
South. One of these studies was made part of the record before Congress regarding the adoption
of the 2006 Voting Rights Reauthorization Act.> T continued to publish scholarly work in my
areas of expertise while employed by the Department of Justice and expect to continue my
scholarly writing now that I have retired from government service. A detailed record of my
professional qualifications is set forth in the attached curriculum vitae (Attachment 1), which I
prepared and know to be accurate.

Although I write about the history of voting rights law in my scholarly publications and

teach in a law school, I am not an attorney. However, the findings reflected in court opinions

3 “The End of Preclearance as We Knew It: How the Supreme Court Transformed Section 5 of
the Voting Rights Act,” co-authored with Christopher Seaman and Richard Valelly, Michigan
Journal of Race & Law, 11 (Spring 2006), 275-323. [An unpublished version was printed in
Voting Rights Act: Section 5 Preclearance and Standards: Hearings Before the Subcomm. On
the Constitution, H. Comm. On the Judiciary, 109" Cong., 96-181 (2005) (Serial No. 109-69).]

4
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often provide valuable evidence for investigations by experts. I routinely utilize the factual
evidence provided by court decisions in my scholarly writing. As I observed in a recent journal
article: “The factual evidence presented in court proceedings — in voting rights cases key
evidence often comes in through expert witness testimony by political scientists or historians —is
an invaluable resource for historical and social science research.”*
The Methodology I Have Employed in This Investigation

Identifying final judgments in reported cases — and Section 5 objections interposed by the
Attorney General — was my first task. In my files I already had both hard copies and electronic
copies of many of the Section 2 cases from 1982 to the present, and of the voting rights cases
decided under the 14" Amendment before the amendment of Section 2 in 1982. I utilized the
detailed study by Professor Ellen Katz and her students at the University of Michigan Law
School, which became part of the record before Congress for the 2006 Reauthorization Act (and
subsequently published as a law review article).® The website of the Civil Rights Division’s
Voting Section — where I worked for 26 years — gave ready access to the large number of final
judgments and settlement documents in cases involving the United States (under Section 2,
Section 4(e), Section 5, Section 11(b), and Section 203). Access to Westlaw through GW Law
School facilitated identification of other reported decisions brought on behalf of private plaintiffs
that I counted as violations. The Voting Section’s website also included links to all the Attorney

General’s Section 5 objections from the 1960s through the Shelby County decision in 2013.

4 Peyton McCrary, “The Interaction of Policy and Law: How the Courts Came to Treat
Annexations under the Voting Rights Act,” Journal of Policy History, 26 (No. 4, 2014), 429-58
(quoted sentence at p. 431).
3 Ellen Katz, et.al., “Documenting Discrimination in Voting: Judicial Findings Under Section 2
of the Voting Rights Act Since 1982,” 39 U. Mich. J.L. Reform 643 (2006).

5
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Identifying consent decrees and other settlements in voting rights cases was perhaps the
most time-consuming part of the investigation. The library resources of GW Law School gave
me access to LexisNexis Court Link, a database with a comprehensive collection of dockets from
voting rights litigation. This was the same database I had used to identify settlement documents
in my 2010 declaration in Shelby County v. Holder (cited in Note 1 above). Many Court Link
dockets included links to electronic copies of consent decrees, consent orders, and other
settlement documents. Where no links were available through Court Link, I had to pursue
further research to locate the needed evidence of violations (for which the internet proved
invaluable).® Numerous publicly available reports and scholarly publications also helped
document court-ordered settlements of voting rights lawsuits.

I expect to finalize a more detailed report to the Brennan Center and the Leadership
Conference soon. In my testimony today, however, I will summarize my findings and attach a
listing of the key facts regarding each violation. I hope the subcommittee finds this testimony
useful in considering how to proceed with the VRAA.

Findings

Let me begin by focusing on the eight states that — according to my analysis — are most
likely to be subject to preclearance of voting changes. Recall that under my working
understanding of the coverage formula, an entire state would be subject to preclearance if either
of two patterns of violations applied: a) if 15 or more voting rights violations occurred within
the state during the previous 25 years; or b) if 10 or more violations occurred in the state, at

least one of which was committed by the state itself, rather than by local political subdivisions

¢ Brennan Center staff have also been helpful in locating documentary evidence of settlements,
but the assessment of whether any document demonstrated evidence of a violation was entirely
my own.

6
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within the state. I consider as a violation: a) a final judgment that a jurisdiction has violated the
14" or 15" Amendments, violated a provision of the Voting Rights Act, or been denied
preclearance by a three-judge federal district court in the District of Columbia; b) an objection to
voting changes by the Attorney General; or ¢) a consent decree or other settlement in a lawsuit
where the defendants agreed to change the challenged election practice at issue in a manner that
was favorable to minority plaintiffs. The following exhibit summarizes the number and type of
violations that in my analysis would require federal preclearance of states if the current version
of the coverage formula were enacted into law. Those states are Alabama, Florida, Georgia,
Louisiana, Mississippi, North Carolina, South Carolina, and Texas. Exhibit 1 identifies the
violations in each of these states that I counted.

Although I believe they are likely to be covered, there are several states that could drop
out of coverage depending on how Congress drafts the bill. Those states are Florida, North
Carolina, and South Carolina. Each is close to the minimum threshold, so minor changes in what
counts as a violation could make a difference.

On the other hand, barring wholesale changes to the coverage formula as I applied it, I
have concluded that Georgia, Louisiana, Mississippi, and Texas are highly likely to be covered.
There are also several states that I do not think will be covered but may be depending on drafting
choices or the occurrence of a small number of additional violations.” Virginia could meet the
threshold of 10 violations with at least one by the state if what counts as a violation is altered,
although I currently have it at 8 violations. New York and California are each between 10-15
violations, but none were committed by the State. If either State were to commit one violation, it

would likely bring the State into coverage.

7 Exhibit 2 provides a breakdown of violations in states that I concluded would not be covered.
7
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As T understand the current formula, even if an entire state would not be subject to
preclearance, any political subdivision of that state in which three or more violations occurred in
the preceding 25 years would be covered. The relevant political subdivision under this provision
is the governmental unit responsible for voter registration — in most instances a county.® Five
political subdivisions in non-covered states which have three or more violations — which would
therefore need to preclear voting changes — are itemized in Exhibit 3. The five counties are: Los
Angeles County, California, Cook County, Illinois, Westchester County, New York; Cuyahoga
County, Ohio; and Northampton County, Virginia.

Conclusion

1 hope my analysis of the proposed coverage formula is helpful to the subcommittee’s
current deliberations. My testimony today has focused on empirical analysis of court decisions,
Section 5 objections, and consent decrees favorable to minority voters. For a moment, however,
I want to emphasize the importance of the challenge Congress currently faces. When the Section
5 preclearance process was still functional — before June 2013 — it was a powerful tool for
protecting minority voting rights. The bill you are considering can play a key role in confronting
current efforts to limit voter registration and voting by minority citizens, as well as diluting
minority voting strength. Based on my 41 years of experience in voting rights litigation, I
believe firmly that strengthening enforcement of the Voting Rights Act is a critical need for our

democracy.

8 In Louisiana the equivalent of a county is called a parish. In the state of Virginia independent
cities — in addition to counties — conduct voter registration. Virginia’s independent cities are
geographically separate from counties. All other municipalities are, as in the rest of the country,
located within a county.

8
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Exhibit 1: States Covered Under the Preclearance Formula in HR 4 If Enacted into Law
Alabama: 14 violations — 3 violations by the state

Court Decisions: (4)

Ward v. State of Alabama, 31 F. Supp. 2d 968 (M.D. Ala. 1998) State of Alabama.

Boxx v. Bennett, 50 F. Supp. 2d (M.D. Ala. 1999), State of Alabama.

Allen v. City of Evergreen, Alabama, 2014 WL 12607819 (S.D. Ala.).

Ala. Legislative Black Caucus v. Alabama, 231 F. Supp. 3d 1026 (M.D. Ala. 2017), State of
Alabama.

Section S Objections: (3)

02-06-1998: Tallapoosa County (Redistricting Plan), 97-1021.

08-16-2000: Shelby County (City of Alabaster), Annexations, 2000-2230.

08-25-2009: Shelby County (City of Calera), Annexations and redistricting plan, 2008-1621.
Consent Decrees/Settlements: (7)

Dillard v. City of Greensboro, Ala., 956 F. Supp. 1576 (M.D. Ala. 1997) (consent decree).

Jenkins v. City of Ozark, Alabama, No. 1:97¢cv1450 (M.D. Ala.), Consent Judgment and Decree,
December 10, 1997 (Section 5 enforcement action).

Baker v. Rainbow City, Alabama, No. CV-97-3014 (N.D. Ala.), Consent Judgment and Decree,
January 12, 1998.

Wilson v. City of Attalla, Alabama, No. CV-97-AR-3195 (M.D. Ala.), Consent Judgment and
Decree, February 25, 1998.

Dillard v. Chilton County Commission, 495 F.3d 1324 (11" Cir. 2007) (consent decree).

Jones v. Jefferson Bd. Of Education, 2019 WL 7500528 (N.D. Ala. 2019) (court-approved
settlement).

Ala. State Conf. NAACP v. Pleasant Grove, Ala., 2019 WL 5172371 (N.D. Ala.) (consent
decree).
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Florida: 10 violations - 3 violations by the state

Court Decisions: (3)

Stovall v. City of Cocoa, Fla., 117 F.3d 1238 (11" Cir. 1997).

U.S. v. Osceola County, Fla., 475 F. Supp. 2d 1254 (M.D. Fla. 2006).

Florida v. United States, 885 F. Supp. 2d 299 (D.D.C. 2012). State of Florida.
Section S Objections/Settlements: (2)

08-14-1998: State of Florida. (Changes in absentee voting certificate & absentee ballot), 98-
1919.

07-01-2002: State of Florida. (2002 redistricting plan for state house), 2002-2637.
Consent Decrees/Settlements: (5)

U.S. v. Orange County, FL, No. 6:02-cv-787 (M.D. Fla. 2002) (consent decree).
U.S. v. Osceola County, FL, No. 6:02-cv-738 (M.D. Fla. 2002) (consent decree).

U.S. v. School Board of Osceola County, FL, No. 6:08-cv-582 (M.D. Fla. 2008) (consent
decree).

U.S. v. Town of Lake Park, FL, C.A. No. 09-80507 (S.D. Fla. 2009) (consent decree).

Perez-Santiago v. Volusia County, No. 6:08-cv-1868 (M.D. Fla. 2010) (court-ordered
settlement).

Georgia: 25 violations - 4 violations by the state

Court Decisions: (4)

Cofield v. City of LaGrange, Ga., 969 F. Supp. 749 (N.D. Ga. 1997).
Common Cause v. Billups, 406 F. Supp. 2d 1326 (N.D. Ga., 2005).
Wright v. City of Albany, 306 F. Supp. 2d 1228 (M.D. Ga., 2003).

Wright v. Sumter County Bd. Of Elections, 301 F. Supp. 3d 1297 (M.D. Ga. 2018).
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Section S Objections: (13)

03-15-1996: State of Georgia (1995 redistricting plans, state house & senate), 95-3656.
01-11-2000: Webster County (Redistricting plan, county school district), 98-1663.
03-17-2000: Wilkes County (MOE Tignall city council members), 99-2122.
10-01-2001: Turner County (MOE change, Ashburn), 94-4606.

08-09-2002: Putnam County (2001 redistricting plans, county commission & school board),
2002-2987, 2002-2988.

09-23-2002: Dougherty County (2001 Albany city council redistricting plan), 2001-1955.
10-15-2002: Marion County (2002 school district redistricting plan), 2002-2643.

09-12-2006: Randolph County (Change in voter registration & candidate eligibility), 2006-3856.
05-29-2009: State of Georgia (Voter verification program), 2008-5243.

11-30-2009: Lowndes County (2009 redistricting plan), 2009-1965.

04-13-2012: Greene County (2011 redistricting of commission & school board), 2011-4687.
08-27-2012: Long County (2012 redistricting of commission & school board), 2011-4687.
12-21-2012: State of Georgia (Change of election date), 2012-3262.

Consent Decrees/Settlements: (8)

Mclntosh County NAACP v. MclIntosh County, Ga., No. 2:77CV70 (S.D. Ga. 1977) (consent
decree).

Stafford v. Mayor & Council of Folkston, Ga., No. 5:96CV00111 (S.D. Ga. 1997) (consent
decree).

Simpson v. Douglasville, No. 1:96-cv-01174 (N.D. Ga. 1999) (consent decree).
McBride and U.S. v. Marion County, No. 4:99¢cv151 (M.D. Ga. 2000) (consent decree).
U.S. v. Long County, GA (S.D. Ga. 2006), No. CV206-040 (S.D. Ga. 2006) (consent decree).

Georgia State Conf. NAACP v. Fayette County, Ga., 118 F. Supp. 3d 1338 (N.D. Ga. 2015)
(consent decree).
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Georgia State Conf. NAACP v. Kemp, N. 2:16CV219 (N.D. Ga. 2017) (settlement agreement).
State of Georgia.

Georgia State Conf. NAACP v. Hancock County, Ga., No. 5:15-CV-00414 (M.D. Ga. 2018)
(consent decree).

Louisiana: 16 — 1 violation by the state
Court Decisions: (2)

St. Bernard Citizens for a Better Govt. v. St. Bernard Parish School Board, 2002 WL 2022589
(E.D. La. 2002).

Guillory v. Avoyelles Parish School Board, 2011 WL 499196 (W.D. La. Feb. 7, 2011).
Section S Objections: (13)

10-06-1997: St. Martin Parish (1997 redistricting, St. Martinsville council elections), 97-0879.
04-27-1999: Washington Parish (redistricting plan), 98-1475.

07-02-2002: Webster Parish (2001 Minden city council redistricting plan), 2002-1011.
10-04-2002: Pointe Coupee Parish (2002 redistricting, school district), 2002-2717.
12-31-2002: DeSoto Parish (2002 redistricting plan, school district), 2002-2926.
05-13-2003: Richland Parish (2002 redistricting plan, school district), 2002-3400.
10-06-2003: Tangipahoa Parish (2003 redistricting plan), 2002-3135.

12-12-2003: Iberville Parish (2003 redistricting plan, city of Plaquemine), 2003-1711.
06-04-2004: Evangeline Parish (2003 redistricting plan, city of Ville Platte), 2003-4549.
04-25-2005: Richland Parish (2003 redistricting, city of Delhi), 2003-3795.

08-10-2009: State of Louisiana (designating length of time when parish precinct boundaries are
frozen during the preparation of the U.S. decennial census), 2008-3512.

Consent Decrees/Settlements: (1)

U.S. v. Morgan City, LA, No. CV00-1541 (W.D. La. 2000) (consent decree).
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Mississippi: 18 — 2 violations by the state

Court Decisions: (7)

Teague v. Attala County, MS, 92 F.3d 283 I5th Cir. 1996).

Clark v. Calhoun County, MS, 88 F.3d 1393 (5™ Cir. 1996).

Gunn v. Chickasaw County, 1997 WL 1:02CV33426761 (N.D. Miss. 1997).
Citizens for Good Govt. v. Quitman, Ms., 148 F.3d 472 (5™ Cir. 1998).

Houston v. Lafayette County, Ms., 20 F. Supp. 2d 996 (N.D. Miss. 1998).

U.S. v. Ike Brown, 494 F. Supp. 2d 440 (S.D. Miss. 2007).

Jamison v. Tupelo, 471 F. Supp. 2d 706 (N.D. Miss. 2007).

Section 5 Objections: (8)

09-22-1997: State of Mississippi (NVRA implementation plan), 95-0418.
06-28-1999: Pike County (McComb, changing polling place to American Legion), 97-3795.
12-11-2001: Montgomery County (Cancellation of election, Kilmichael), 2001-2130.

03-24-2010: State of Mississippi (majority vote requirement for county school boards, etc.),
2009-2022.

10-04-2011: Amite County (2011 redistricting plan for supervisor & election commission),
2011-1660.

04-30-2012: Adams County (2011 Natchez redistricting plan), 2011-5368.

12-03-2012: Hinds County (Redistricting plan, city of Clinton), 2012-3120.

Consent Decrees/Settlements: (3)

Coffee v. Calhoun City, MS., No. 300-cv-00103 (N.D. Miss. 2000) (consent decree).
Thornton v. City of Greenville, No. 4:93CV276 (N.D. Miss. 1998) (settlement agreement).

Tryman v. City of Starkville, No. 1:02-cv-111 (N.D. Miss. 2003) (consent decree).
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North Carolina: 11 — 4 violations by the state
Court Decisions: (3)

North Carolina Conf. NAACP v. McCrory, 831 F. 3d 204 (4™ Cir. 2016), State of North
Carolina.

Cooper v. Harris, 137 S. Ct. 1455 (2017), State of North Carolina.
Covington v. North Carolina, 138 S. Ct. 2548 (2018), State of North Carolina..
Section 5 Objections: (6)

02-13-1996: State of North Carolina prohibits state legislative & congressional districts from
crossing precinct lines, absent Section 5 objections, 95-2922.

07-23-2002: Harnett County (2001 redistricting plan for school district), 2001-3769.
07-23-2002: Harnett County (2001 redistricting plan for commissioners), 2001-3768.
06-25-2007: Cumberland County (Change in MOE for Fayetteville city council), 2007-2233.
08-17-2009: Lenoir County (Change to non-partisan election, City of Kinston), 2009-0216.
04-30-2012: Pitt County (Change in MOE, county school district), 2011-2474.

Consent Decrees/Settlements (2)

Wilkins v. Washington County Commissioners, No. 2:93-cv-00012 (E.D.N.C. 1996) (consent
decree).

Hall v. Jones County Bd. Of Commissioners, No. 4:17-cv-00018 (ED.N.C. 2017) (consent
decree).

South Carolina: 15 — 1 violation by the state

Court Decisions: (1)

U.S. v. Charleston County, SC, 365 F.3d 341 (4" Cir. 2004).
Section S Objections: (13)

03-05-1996: Cherokee County (Change in method of electing Gaffney Bd. Of Public Works),
95-2790.



04-01-1997:

05-20-1998:

10-12-2001:
1578.

11-02-2001
1777.

06-27-2002:

09-03-2002:

12-09-2002:
2706.

06-16-2003

09-16-2003

02-26-2004:
2066.

06-25-2004:
3766.

08-16-2010:
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State of South Carolina (1997 senate redistricting plan), 97-0529.
Horry County (1997 county council redistricting plan), 97-3787.

Charleston & Berkeley Counties (2012 Charleston council redistricting), 2001-

: Greenville & Spartanburg Counties (2001 redistricting for town of Greer), 2001-

Sumter County (2001 redistricting plan), 2001-3865.
Union County (2002 redistricting plan for county school board), 2002-2379.

Laurens County (Annexations & district assignment, Clinton), 2002-1512, 2002-

: Cherokee County (Reduction in size of school board), 2002-3457.

: Orangeburg County (Annexations by town of North), 2002-5306.

Charleston County (From nonpartisan to partisan school board elections), 2003-

Richland & Lexington Counties (MOE change for School District No. 5), 2002-

Fairfield County (MOE & number of members, county school board), 2010-0970.

Consent Decrees/Settlements: (1)

U.S. v. Georgetown County School District, SC, No. 2:08-889 (D.S.C. 2008) (consent decree).

Texas: 34 —

3 violations by the state

Court Decisions: (5)

LULAC v. Perry, 548 U.S. 399 (2006).

Benevidez v. City of Irving, TX, 638 F. Supp. 2d 709 (N.D. Tex. 2009).

Fabela v. City of Farmers’ Branch, 2012 WL 3135545 (N.D. Texas).

Benevidez v. Irving ISD, 2014 WL 4055366 (N.D. Texas).

15
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Patino v. City of Pasadena, TX, 230 F. Supp. 3d 667 (S.D. Tex. 2017).
Section 5 Objections: (18) — 3 violations by the state

01-16-1996: State of Texas (Authorizing employees to determine voter eligibility based on
Citizenship information in files), 95-2017.

03-17-1997: Harris County (Annexations, town of Webster), 95-2017.

12-04-1998: Galveston County (Adding numbered posts to at-large seats, Galveston), 98-2149.
07-16-1999: Dawson County (De-annexation, city of Lamesa), 99-0270.

06-05-2000: Austin County (Adding numbered posts, Sealy ISD), 99-3828.

09-24-2001: Haskell Consolidated ISD (Cumulative voting with staggered terms), 2000-4426.
11-16-2001: State of Texas (2001 redistricting, state house), 2001-2430.

06-21-2002: Waller County (Redistricting plans, commissioners court, constable districts), 2001-
2430.

08-12-2002: Brazoria County (MOE, Freeport city council), 2002-1725.

05-05-2006: North Harris Montgomery Community College District (reduction in polling place
& early voting locations), 2006-2240.

03-24-2009: Gonzales County (Bi-lingual election procedures), 2008-3588.

03-12-2010: Gonzales County (Bi-lingual election procedures), 2009-3078.

06-28-2010: Runnels County (Bilingual election procedures), 2009-3672.

02-07-2012: Nueces County (Redistricting, county commissioners court), 2011-3992.
03-05-2012: Galveston County (Redistricting, county commissioners court), 2011-4317.
03-12-2012: State of Texas (Voter registration & photo id procedures, SB 14), 2011-2775.
12-21-2012: Jefferson County (Beaumont ISD, reduction in single member districts), 2012-4278.

04-08-2013: Jefferson County (Beaumont ISD, change in term of office, qualification
procedures), 2013-0895.

16
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Consent Decrees/Settlements: (11)

U.S. v. Ector County, TX, No. MO05CV131 (W.D. Tex. 2005) (consent decree).

U.s.

U.S.

U.S.

U.s.

U.s.

U.S.

U.S.

U.s.

U.s.

U.s.

V.

V.

Brazos County, TX, No. H-06-2165 (S.D. Tex.2006) (consent decree).

Hale County, TX, No. 5:06-CV-43 (N.D. Tex. 2006) (consent decree).

. City of Earth, TX, 5:07-CV-144 (N.D. Tex. 2007) (consent decree).

. Galveston County, TX, No. 3:07-CV-377 (S.D. Tex. 2007) (consent decree).
. Littlefield ISD, TX, No. 5:07-cv-145 (N.D. Tex. 2007) (consent decree).

. Post ISD, TX, No. 5:07-CV-146-C (N.D. Tex. 2007) (consent decree).

. Seagraves ISD, TX, No. 5:07-CV-147 (N.D. Tex. 2007) (consent decree).

. Smyer ISD, TX, No. 5:07-CV-148-C (N.D. Tex. 2007) (consent decree).

. Waller County, TX, No. 4:08-cv-3022 (S.D. Texas 2008) (consent decree).

. Fort Bend County, TX, No. 4:09-cv-1058 (S.D. Tex. 2009) (consent decree).

17
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Exhibit 2: States Not Covered Under the Current Preclearance Formula in HR 4
Alaska: 2 violations

Consent Decrees/Settlements: (2)

Nick v. Bethel, No. 3:07-cv-00098 (D. Alaska) (consent decree).

Toyukak v. Treadwell, No. 3:13-CV-00137 (D. Alaska) (court-approved settlement).

Arkansas: 2 violations

Court Decisions: (0)

Consent Decrees/Settlements: (2)

Cox v. Donaldson, No. 5:02CV319 (E.D. Ark. 2003) (consent decree)

Townsend v. Watson, No. 1:89-cv-1111 (W.D. Ark. 2013) (consent decree).

Arizona: 4 violations
Section 5 Objections: (2)
05-20-2002: State of Arizona (2001 legislative redistricting plan), 2002-0276.

02-04-2003: Coconino County (MOE, Coconino Association for Vocations, Industry, and
Technology), 2002-3844.

Consent Decrees/Settlements: (2)
U.S. v. Cochise County, AZ, No. CV 06-304 (D. Ariz. 2006) (consent decree).

Navajo Nation v. Brewer, No. CV 06-1575 (D. Ariz. 2008) (court-approved settlement).

California: 12 violations
Court Decisions: (1)

Lunav. County of Kern, CA, 291 F. Supp. 3d 1088 (E.D. Cal. 2018).
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Section S Objections: (1)

03-29-2002: Monterey County (MOE, Chualar Union Elementary School District), 2000-2967.
Consent Decrees/Settlements: (10)

U.S. v. San Benito County, CA, No. 5:04-cv-2056 (N.D. Cal. 2004) (consent decree).

U.S. v. Ventura County, CA, No. CV04-6443 (C.D. Cal. 2004) (consent decree).

U.S. v. City of Azusa, CA, No. CV05-5147 (C.D. Cal. 2005) (consent decree).

U.S. v. City of Paramount, CA, No. 05-05132 (C.D. Cal. 2005) (consent decree).

U.S. v. City of Rosemead, CA, No. CV05-5131 (C.D. Cal. 2005) (consent decree).

U.S. v. City of Walnut, CA, No: CV 07-2437 (C.D. Cal. 2007) (consent decree).

U.S. v. Riverside County, CA, CV 10-1059 (C.D. Cal. 2010) (consent decree).

U.S. v. Alameda County, CA, No. 311-cv-3262 (N.D. Cal. 2011) (court-approved settlement
agreement).

U.S. v. San Diego County, CA, No. 04cv1273 (S.D. Cal. 2004) (consent decree).

U.S. v. Upper San Gabriel Valley Municipal Water District, No. CV 00-07903 (C.D. Cal. 2000)
(consent decree).

Colorado: 2 violations
Court Decisions: (2)
Sanchez v. State of Colorado, 97 F.3d 1303 (10" Cir. 1996).

Cuthair v. Montezuma-Cortez School District, 7 F. Supp. 2d 1152 (D. Colorado 1998).

Hawaii: 1
Court Decisions: (1)

Arakaki v. Hawaii, 314 F. 3d 1091 (9" Cir. 2002).
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Illinois: 4

Court Decisions: (3)

U.S. v. Town of Cicero, Illinois, 2000 WL 34342276 (N.D. IIl. 1996).
Bamett v. City of Chicago, 17 F. Supp. 2d 753 (N.D. Ill. 1998).
Harper v. Chicago Heights, IL, 223 F.3d 593 (7™ Cir. 2000).
Consent Decrees/Settlements: (1)

U.S. v. Kane County, IL, No. 07-v-5451 (N.D. 1ll. 2007) (memorandum of agreement).

Massachusetts: 5

Court Decisions: (1)

Black Political Task Force v. Galvin, 300 F. Supp. 2d 291 (D. Mass. 2004).
Consent Decrees/Settlements: (4)

U.S. v. City of Boston, No. 1:05-cv-11598 (D. Mass. 2005) (consent decree).

U.S. v. City of Springfield, MA, No. 06-30123 (D. Mass. 2006) (consent decree).
Huot v. City of Lowell, Mass., No. 1:17-cv-10895 (D. Mass. 2019) (consent decree).

City of Lawrence, No. 98¢cv12256 (D. Mass. 1998) (settlement agreement).

Michigan: 3
Section 5 Objections: (1)

12-26-2007: Saginaw County (Buena Vista Township, closure of voter registration branch
office), 2007-3837.

Consent Decrees/Settlements: (2)
U.S. v. City of Hamtramck, MI, No. 00-73541 (E.D. Mich. 2000) (consent decree).

U.S. v. City of Eastpointe, M1, No. 4:17-CV-10079 (2019) (consent decree).

20



122

Missouri: 1
Court Decisions: (1)

Missouri State Conf. NAACP v. Ferguson-Florrissant School District, 201 F. Supp. 3d 1006
(E.D. Mo. 2016).

Montana: 5

Court Decisions: (1)

U.S. v. Blaine County, MT, 363 F.3d 897 (9™ Cir. 2004).

Consent Decrees/Settlements: (4)

Matt v. Ronan School District, No. 99-94 (D. Mont. 2000) (settlement agreement).
U.S. v. Roosevelt County, MT, No. 00-50 (D. Mont. 2000) (consent decree).

Alden v. Rosebud County Board of Commissioners, No. 99-148 (D. Mont. 2000) (consent
decree).

Blackfeet Nation v. Stapleton, No. 4:20-cv-95 (D. Mont. 2020) (consent decree).

Nebraska: 2

Court Decisions: (1)

Stable v. Thurston County, NE, 129 F. 3d 1015 (8" Cir. 1997).
Consent Decrees/Settlements: (1)

U.S. v. Colfax County, NE, No. 8:12-CV-84 (D. Neb. 2012) (consent decree).

Nevada: 1
Court Decisions:

Sanchez v. Cevaske, 214 F. Supp. 3d 961 (D. Nevada 2016).

21
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New Jersey: 2
Consent Decrees/Settlements: (2)

U.S. v. Salem County and Borough of Penns Grove, N.J., No. 1:08-cv-03276 (D.N.J. 2008)
(court-approved settlement).

U.S. v. Passaic City and Passaic County, N.J., No. 99-2544 (D.N.J. 1999) (consent decree).

New Mexico: 3

Consent Decrees/Settlements: (3)

U.S. v. Bernalillo County, N.M., No. CV-98-156 (D.N.M. 1998) (consent decree).

U.S. v. Cibola County, N.M. No. CIV 93 1134 (D.N.M. 2004) (court-approved settlement).

U.S. v. Sandoval County, N.M., No. 88-CV-1457 (D.N.M. 2004) (consent decree).

New York: 12

Court Decisions: (5)

Goosby v. Town of Hempstead, NY, 180 F.3d 476 (2" Cir. 1999).

New Rochelle Voter Defense v. New Rochelle, NY, 308 F. Supp. 2d 152 (S.D.N.Y. 2003).
U.S. v. Village of Port Chester, NY, 704 F. Supp. 2d 411 (S.D.N.Y. 2010).

Pope v. County of Albany, N.Y., 94 F. Supp. 3d 302 (N.D.N.Y. 2013).

Molina v. Orange County, NY, 2013 WL 3009716 (S.D.N.Y. 2013).

Objections: (2)

11-15-1996: Temporary replacement of all nine elected board members of Community School
District 12 by three appointed trustees and their permanent replacement by five appointed
trustees: 96-3759.

02-04-1999: Change in method of election from single transferable vote to limited voting with

four votes per voter for community school boards in Bronx, Kings, and New York Counties: 98-
3193.
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Consent Decrees/Settlements: (5)
U.S. v Suffolk County, NY, No. CV 04-2698 (E.D. N.Y. 2004) (consent decree).

Arbor Hill Concerned Citizens v. Albany County, NY, 281 F. Supp. 2d 456 (N.D.N.Y. 2004)
(consent decree).

U.S. v. Westchester County, NY, No. 05 CIV. 0650 (S.D.N.Y. 2005) (consent decree).
U.S. v. Orange County, NY, 12 Civ 3071 (S.D.N.Y. 2012) (consent decree).

Flores v. Town of Islip, NY, No. 2:18-cv-3549 (E.D.N.Y. 2020) (consent decree).

North Dakota: 2

Court Decisions: (1)

Spirit Lake Tribe v. Benson County, N.D., 2010 WL 4226614 (D.N.D. 2010).
Consent Decrees/Settlements: (1)

U.S. v. Benson County, N.D., No. A2-00-30 (D.N.D. 2000) (consent decree).

Ohio: 4

Court Decisions: (1)

U.S. v. City of Euclid, Ohio, 580 F. Supp. 2d 584 (N.D. Ohio 2008).
Consent Decrees/Settlements: (3)

U.S. v. Euclid City School Board, 632 F. Supp. 2d 740 (N.D. Ohio 2009) (court-approved
settlement).

U.S. v. Cuyahoga County, OH, No.1:10-cv-1940 (N.D. Ohio 2010) (court-approved settlement).

U.S. v. Lorain County, OH, No. 1:11-cv-02122 (N.D. Ohio 2011) (memorandum of agreement).

Pennsylvania: 2
Court Decisions: (1)

U.S. v. Berks County, PA, 277 F. Supp. 2d 570 (E.D. Pa. 2003).
23
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Consent Decrees/Settlements: (1)

U.S. v. City of Philadelphia, PA, No.2:06cv4592 (E.D. Pa. 2007) (settlement agreement).

South Dakota: 2

Court Decisions: (1)

Bone Shirt v. Hazeltine, 336 F. Supp. 2d 976 (D.S.D. 2004).
Section S Objections: (1)

02-11-2008: Charles Mix County (Increase in size & redistricting of county commission), 2007-
6012.

Tennessee: 2

Court Decisions: (1)

Rural West Tenn. v. Sundquist, 29 F. Supp. 2d 448 (W.D. Tenn. 1998).
Consent Decrees/Settlements: (1)

U.S. v. Crockett County, TN, No. 1-01-1129 (W .D. Tenn. 2001).

Virginia: 8 — 2 by State
Personhuballah v. Alcorn, 155 F. Supp. 3d 552 (E.D. Va. 2016), State of Virginia.

Bethune-Hill v. Va. State Bd. Of Elections, 326 F. Supp. 3d 128 (E.D. Va. 2018), State of
Virginia.

Section 5 Objections: (6)
10-27-1999: Dinwiddie County (Polling place change), 99-2229.
09-28-2001: Northampton County (MOE & redistricting, board of supervisors), 2001-1495.

04-29-2002: Pittsylvania County (Redistricting, county supervisors & school board), 2001-2026,
2501.
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07-09-2002: Cumberland County (Redistricting plan, county supervisors), 2001-2374.
05-19-2003: Northampton County (2002 redistricting plan, county supervisors), 2002-5693.
10-21-2003: Northampton County (2003 redistricting plan, county supervisors), 2003-3010.

Consent Decrees/Settlements: (0)

Washington: 3

Court Decisions: (1)

Montes v. City of Yakima, 40 F. Supp. 3d 1377 (E.D. Wash. 2014).

Consent Decrees/Settlements:

U.S. v. Yakima County, WA, No. CV-04-3072 (E.D. Wash. 2004) (settlement agreement).

Glatt v. City of Pasco, WA, No. 4:16-CV-5108 (E.D. Wash.2017) (consent decree).

Wisconsin:1
Court Decisions:

Baldus v. Wisc. Govt. Accountability Bd., 849 F. Supp. 2d 840 (E.D. Wisc. 2012).

Wyoming: 1
Court Decisions:

Large v. Fremont County, Wy., 709 F. Supp. 2d 1176 (D. Wyo. 2010).
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Exhibit 3: Political Subdivisions Covered Under the Preclearance Formula in HR 4
California:

Los Angeles County: S violations

U.S. v. City of Azusa, No. CV05-5147 (C.D. Cal. 2005) (consent decree).

U.S. v. City of Paramount, No. 05-05132 (C.D. Cal. 2005) (consent decree).

U.S. v. City of Rosemead, No. CV05-5131 (C.D. Cal. 2005) (consent decree).

U.S. v. City of Walnut, No. CV 07-2437 (C.D. Cal. 2007) (consent decree).

U.S. v. Upper San Gabriel Valley Municipal Water District, No. CV 00-07903 (C.D. Cal. 2000)
(consent decree).

Illinois:

Cook County: 3 violations

Barnett v. City of Chicago, 17 F. Supp. 2d 753 (N.D. 1ll. 1998).
Harper v. Chicago Heights, 223 F.3d 593 (7" Cir. 2000).

U.S. v. Town of Cicero, 2000 WL 34342276 (N.D. 1ll. 1996).

New York:

Westchester County: 3 violations

New Rochelle Voter Defense v. New Rochelle, 308 F. Supp. 2d 152 (S.D.N.Y. 2003).
U.S. v. Village of Port Chester, 704 F. Supp. 2d 411 (S.D.N.Y. 2010).

U.S. v. Westchester County, No. 05 CIV. 0650 (S.D.N.Y. 2005) (consent decree).
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Ohio:

Cuyahoga County: 3 violations

U.S. v. Cuyahoga County, No. 1:10-cv-1940 (N.D. Ohio 2010) (court-approved settlement).
U.S. v. Euclid, 580 F. Supp. 2d 584 (N.D. Ohio 2008).

U.S. v. Euclid City School Board, 632 F. Supp. 2d 740 (N.D. Ohio 2009) (court-approved
settlement).

Virginia:

Northampton County: 3 violations

09-28-2001: Northampton County (MOE & redistricting, board of supervisors), 2001-1495.
05-19-2003: Northampton County (2002 redistricting plan, county supervisors), 2002-5693.

10-21-2003: Northampton County (2003 redistricting plan, county supervisors), 2003-3010.
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Mr. CoHEN. Thank you, sir.

Our next witness is Ms. Wendy Weiser. Ms. Weiser is vice presi-
dent, democracy, at the Brennan Center for Justice at NYU Law
School. She focuses on voting rights and elections, money in politics
and ethics, redistricting representation, government dysfunction,
Rule of law, fair courts, and all other things that are good and fair
and just and sweet in America.

She received both her B.A. and her J.D. from Yale. Boola Boola.

Ms. Weiser, you are now recognized for 5 minutes.

TESTIMONY OF WENDY R. WEISER

Ms. WEISER. Thank you, Chair Cohen, Ranking Member John-
son, and Members of the Subcommittee.

In Shelby County v. Holder, the Supreme Court gutted the most
powerful and successful provision of the Voting Rights Act—its
preclearance requirement, because it found that the formula Con-
gress used to determine which States should be covered by
preclearance was outdated.

At the same time, the Court invited Congress to craft an updated
formula, one grounded in current conditions and needs and tar-
geting jurisdictions where discrimination is sufficiently pervasive
and persistent to justify preclearance. That is precisely what this
Congress has done and is now sharpening in the John Lewis Vot-
ing Rights Advancement Act.

I will make three points.

First, as many have already noted, our country is emphatically
currently facing extensive and persistent race discrimination in
voting, the extraordinary conditions that make preclearance both
necessary and constitutionally justified. This Committee has al-
ready collected reams of evidence on the subject, and through my
written testimony I add four new publications to the record.

One key finding I would like to highlight: Turnout among non-
White voters is now substantially lower than that among White
voters and it has been for at least 25 years. In the 2020 election,
despite record overall turnout, roughly 71 percent of White voters
cast ballots compared to only 58.5 percent of non-White voters.

In the States likely to be covered under the VRAA, the racial
turnout gap is even starker. In virtually every one of those States,
the White-Black turnout gap has grown dramatically since Shelby
County.

In other words, contrary to what the Supreme Court observed in
Shelby County, the turnout gap has not, in fact, closed for Black
voters—that was anomalous—and for other minorities it never had.

Second, targeted geographic coverage remains a necessary and
appropriate way to root out intractable discrimination in voting.

Even though discrimination is now widespread, the evidence be-
fore this Committee overwhelmingly shows that it is much more
prevalent and tenacious in some places than in others.

Third, the geographic coverage formula that Congress is contem-
plating is eminently sensible, fair, and constitutional. It has been
modernized and designed with precision to respond to the Supreme
Court’s concerns in Shelby County.
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To ensure that it rationally targets illegal discrimination, the for-
mula relies on the best evidence of discrimination, documented vio-
lations of laws prohibiting race discrimination in voting.

To ensure that it targets States with a pattern of persistent dis-
crimination, the formula captures only those States that meet a
high numeric threshold of violations over time: As we have heard,
either 10 violations, if at least one of them is Statewide, or 15 total
violations over the prior 25 years.

To ensure that it targets States where discrimination is current,
the formula is not frozen in time but rather rolls forward so that
coverage always turns on modern considerations.

The bill also limits the duration of preclearance coverage to 10
years so that jurisdictions without recent violations automatically
roll out of coverage and jurisdictions without recent violations can
easily bail out before then as well.

In short, the formula is effectively designed to identify those
places where voting discrimination is recent, widespread, and per-
sistent. As a factual matter, based on Professor McCrary’s research
and the record before this committee, the formula succeeds in ac-
complishing that aim based on the jurisdictions that are covered.
These are precisely the circumstances when preclearance is most
needed and most legally justified.

So, in conclusion, as Justice Kagan observed in her recent dis-
sent in the Brnovich case, “this is a perilous moment for the Na-
tion’s commitment to equal citizenship, an era of voting rights re-
trenchment.”

The scale of the current problem of voting discrimination and
vote suppression is enormous, and it is about to get much bigger
as States and localities across the country begin their redistricting.
It is a problem that only Congress can solve by passing the John
Lewis Voting Rights Advancement Act and the For the People Act.

Thank you.

[The statement of Ms. Weiser follows:]
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HEARING ON OVERSIGHT OF THE VOTING RIGHTS ACT: POTENTIAL
LEGISLATIVE REFORMS

BEFORE THE HOUSE COMMITTEE ON THE JUDICIARY,
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL
LIBERTIES
IN THE UNITED STATES HOUSE OF REPRESENTATIVES

AUGUST 16, 2021

Thank you for the opportunity to testify in support of strengthening the Voting Rights Act
(“VRA”), a law that has played a critical role in safeguarding American democracy against
pernicious, persistent threats of discrimination in the election system. The Brennan Center for
Justice at NYU School of Law strongly supports this Committee’s efforts to restore and
revitalize the VRA, through the John Lewis Voting Rights Advancement Act (“VRAA”).

The VRA is widely considered the most successful civil rights legislation in our
nation’s history.2 Unfortunately, the Supreme Court has seriously hampered its effectiveness.
First, in Shelby County v. Holder,? the Court rendered inoperable the law’s preclearance
provisions, which had stopped many discriminatory voting practices from ever going into
effect in selected jurisdictions with a history of discrimination. More recently, in Brnovich v.
DNC* the Court sharply limited voters’ ability to challenge discriminatory practices under the
nationwide protections against voting discrimination in Section 2 of the law. Although these
decisions have seriously wounded the VRA, they also make clear that Congress has the power
to restore and bolster the law.’

The need to strengthen the VRA is especially urgent now, as a decade’s worth of efforts

! The Brennan Center for Justice at New York University School of Law is a nonpartisan public policy and law
institute that works to reform, revitalize, and defend our country’s system of democracy and justice. I am the Vice
President for Democracy and Director of the Brennan Center’s Democracy Program. I have authored numerous
nationally recognized reports and articles on voting rights and elections. My work has been featured in academic
journals and numerous media outlets across the country. I have served as counsel in many voting rights lawsuits,
including lawsuits under Sections 2 and 5 of the Voting Rights Act. I have testified previously before Congress, and
before several state legislatures, on a variety of issues relating to voting rights and elections, including the Voting
Rights Act. My testimony does not purport to convey the views, if any, of the New York University School of Law.
2 U.S. Department of Justice, “The Effect of the Voting Rights Act,” June 19, 2009,
https://www.justice.gov/crt/introduction-federal-voting-rights-laws-0.

3 Shelby County v. Holder, 570 U.S. 529, 556-57 (2013).

4 Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321 (2021).

3 Shelby County, 570 U.S. at 557 (“Congress may draft another formula based on current conditions.”); see generally
Brnovich, 141 S. Ct. 2321 (holding premised on an interpretation of the current text of Section 2).
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to restrict voting rights have reached a fever pitch. As I previously testified,® states across the
country are rapidly passing new laws rolling back voting access—many of them targeting
voters of color. These new laws are being implemented on top of a host of other discriminatory
voting practices that have been put in place or attempted in recent years. We are also headed
into a redistricting cycle, following last week’s release of Census data, that is expected to be
characterized by racial discrimination and severe gerrymandering targeting communities of
color.”

The VRAA is designed to address these current problems and meet current needs, while
taking account of the concerns the Supreme Court identified with the 2006 reauthorization of
the law. I submit this testimony to supplement the record of persistent race discrimination in
voting that creates the need for the VRAA, and to explain how the VRAA is an appropriate,
carefully tailored exercise of congressional authority to combat that discrimination.

L. New Evidence that Race Discrimination in Voting, and its Effects, Persist

Despite the progress made in the decades following the VRA’s initial enactment, race
discrimination in voting is still a very real—and in some places a growing—problem. The record
this Committee has amassed in recent months, including evidence submitted by the Brennan
Center, shows overwhelming evidence of contemporary voting discrimination.® While the
evidence shows that race discrimination in voting is widespread, it also shows that it is especially
powerful and persistent in certain geographic areas, including in a number of states that were
previously covered by Section 5 of the VRA because of their past histories of discrimination in
voting.

Our recent research provides even more evidence of the impact and persistence of
discrimination in voting, underscoring the acute need for the VRAA.

A. Persistent Racial Turnout Gaps
A recently published analysis by the Brennan Center’s Kevin Morris and Coryn Grange

demonstrates that turnout among nonwhite voters remains significantly lower than that among
white voters.” Even with record overall turnout in the 2020 election, there was a significant

6 See Hearing on the Oversight of the Voting Rights Act: A Continuing Record of Discrimination, Before the H.
Comm. On Judiciary, Subcomm. On the Constitution, Civil Rights & Civil Liberties, 117th Cong. (2021) (testimony
of Wendy Weiser, Vice President, Brennan Center for Justice),
https://docs.house.gov/meetings/JU/JU10/20210527/112700/HMTG-117-JU10-Wstate-WeiserW-20210527.pdf:

Hearing on Voting in America: A National Perspective on the Right to Vote, Methods of Election, Jurisdictional
Boundaries, and Redistricting, Before the H. Comm. On House Administration, Subcomm. On Elections, 117th
Cong. (2021) (testimony of Michael Waldman, President, Brennan Center for Justice),
https://www.brennancenter.org/sites/default/files/2021-06/2021-06-22%20Waldman%20-%20Testimony . pdf.
7 Michael Li, The Redistricting Landscape, 2021-22, Brennan Center for Justice, 2021,
https://www.brennancenter.org/our-work/research-reports/redistricting-landscape-2021-22.
8 See Michael Waldman, testimony on Voting in America, Hearing on Voting in America: The Potential for Polling
Place Quality and Restrictions on Opportunities to Vote to Interfere with Free and Fair Access to the Ballot, Before
the Comm. on House Administration, Subcomm. on Elections, 117th Cong. (2021) (testimony of Kevin Morris,
Researcher, Brennan Center for Justice), https://www.brennancenter.org/sites/default/files/202 1-06/Morris%20-
%20Written%20Testimony.pdf; Wendy Weiser, testimony on Oversight of the Voting Rights Act.
9 Kevin Morris and Coryn Grange, “Large Racial Turnout Gap Persisted in 2020,” Brennan Center, August 6, 2021,
https://www brennancenter.org/our-work/analysis-opinion/large-racial-turnout-gap-persisted-2020-clection.
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turnout gap between white and nonwhite voters.'® Overall, 70.9 percent of eligible white voters
cast ballots in the 2020 election, compared to only 58.4 percent of nonwhite voters.!! In fact, as
the graph below—reproduced from the Brennan Center’s published analysis—demonstrates, the
turnout gap between white and nonwhite voters has gone virtually unchanged since 2014, and it
has grown since its modern-era lows in 2008 and 2012.'> And even when the gap between Black
and white voters was closing—a trend that has sadly reversed course in recent years—Latino and
Asian American voters lagged far behind their white counterparts in participation.'® (This is true
of Native American voters as well, though their numbers are too small for inclusion in the census
data.)

Voter Turnout Gap by Race, 1996-2020
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While our research does not examine whether or the extent to which voter suppression
efforts caused this gap to persist—and at some points, widen—it does demonstrate that the
temporary closure of the Black-white voting gap in 2008 and 2012 was anomalous. This is
particularly significant in light of the Shelby County Court’s reliance on evidence that this gap
had supposedly closed by 2013 to question Congress’s justification for preclearance.'*

B. Larger Turnout Gaps in Previously Covered Jurisdictions
According to more recent census data, described in a new Brennan Center analysis by

Coryn Grange, Peter Miller, and Kevin Morris,'® the growth in the racial turnout gaps since 2012
is even starker in the states likely to be subject to preclearance under the VRAA. In recent years,

19 Morris and Grange, “Large Racial Turnout Gap Persisted.”
1 Morris and Grange, “Large Racial Turnout Gap Persisted.”
12 Morris and Grange, “Large Racial Turnout Gap Persisted.” The white-nonwhite turnout gap in 2020 was 12.5
percent in 2020, an increase from a recent low of 8 percent in 2012.
13 Morris and Grange, “Large Racial Turnout Gap Persisted.”
14570 U.S. at 536, 547-49.
15 Coryn Grange, Kevin Morris, and Peter Miller, “Turnout Gaps in Jurisdictions Previously Covered by Section 5
of the Voting Rights Act,” Brennan Center for Justice, Aug. 20, 2021, https://www.brennancenter.org/our-work/
research-reports/racial-turnout-gap-grew-jurisdictions-previously-covered-voting-rights(hereinafter “Turnout
Gaps”).

3
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white voter turnout has vastly exceeded nonwhite turnout in virtually every state previously
subject to preclearance, and in some areas, the progress made in the decades leading up to Shelby
County has all but vanished.

Our analysis finds that, after hitting historic lows immediately before Shelby County in
2012, the white-Black turnout gap has significantly grown in almost every state previously
covered by the VRA.'® In South Carolina, for example, the white-Black turnout gap has grown
by 21 percentage points since 2012, to 15 percent.!” In Texas and Virginia, the gap has grown by
13 percentage points, to 11 percent and 13 percent, respectively.'® In Louisiana, the gap has
grown by 11 percentage points, to 7 percent.!® And in North Carolina, which was not covered in
its entirety but had a number of covered political subdivisions, the gap has grown by 17
percentage points, to 3 percent.?” These are dramatic shifts in only eight years. In most of the
states mentioned here, the turnout gap between Black and white voters grew from a slight gap in
Jfavor of Black voters to a significant gap in favor of white voters.

The data also indicates that the post-Shelby County racial turnout gaps are more than a
Black and white issue.?! The total white-nonwhite turnout gap has grown since 2012 in all of the
eight states likely to be covered under the VRAA.?? And the racial turnout gap is especially large
for Hispanics. In Georgia and Virginia, for example, the non-Hispanic white-Hispanic turnout
gap was 26 percentage points in 2020.2 In Texas, it was 19 percentage points.*

C. Discriminatory Voting Barriers in 2020

In addition to a growing turnout gap among white and nonwhite voters, the 2020 election
saw a proliferation of discriminatory voting barriers. A new report by the Brennan Center’s Will
Wilder catalogs the wide range of barriers, disparate burdens, and discrimination voters of color
faced during the 2020 election cycle 2’ These included new restrictive voting laws, racially
discriminatory voter roll purges, disparities in mail delivery and in mail ballot processing times
that were exacerbated by the Covid-19 pandemic, long lines and closed polling places, racially-
targeted voter intimidation, and targeted misinformation campaigns.?

16 The white-Black turnout gap has grown in six states likely to be covered by the VRAA: Alabama, Georgia,
Louisiana, South Carolina, Texas, and Virginia. In Florida and Mississippi, the white-Black turnout gap has
remained somewhat steady. See Grange et al, “Turnout Gaps.”
17 Grange et al, “Turnout Gaps.”
18 Grange et al, “Turnout Gaps.”
19 Grange et al, “Turnout Gaps.”
20 Grange et al, “Turnout Gaps.”
2! Grange et al, “Turnout Gaps.”
22 Grange et al, “Turnout Gaps.” There is sufficient data to conclude that the gap has increased for Blacks,
Hispanics, and Asians in Florida, Georgia, North Carolina, South Carolina, and Texas. In Alabama, Louisiana, and
Miississippi, the sample sizes in the available census data are too small for Hispanic and Asian voters to make an
overall white-nonwhite turnout gap estimation that is distinct from the white-Black turnout gap in those states.
2 Grange et al, “Turnout Gaps.”
24 Grange et al, “Turnout Gaps.” In California, which is close to meeting the coverage requirements in the VRAA,
the turnout gap was 20 percentage points.
25 Will Wilder, Voter Suppression in 2020, Brennan Center for Justice, Aug. 20, 2021, Parts 1T - 111,
https://www .brennancenter.org/our-work/research-reports/voter-suppression-2020.
26 See generally Wilder, Voter Suppression in 2020.
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Perhaps more than in any other year in recent history, elected officials and political
operatives were direct about their intentions to shrink the electorate in 2020, at times with
explicit or thinly-veiled references to race.?’ These statements of discriminatory intent are
important context for the range of discriminatory results seen in 2020.

As we have previously testified, the push to disenfranchise voters of color continued after
the election, as the Trump campaign and others filed frivolous lawsuits aimed at tossing out the
votes of Black voters in urban centers and other voters of color.?® This litigation and the lies used
to justify it helped spur on violent attacks on the Capitol.?> The same lies laid the rhetorical
groundwork for a new wave of restrictive voting legislation this year unlike anything we have
seen since the VRA’s enactment in 1965. Our most up-to-date research shows that 18 states
enacted 30 new laws restricting access to voting between January 1 and July 14, 20213

D. Discriminatory Plans to Reduce Representation

The Brennan Center’s recent report, “Representation for Some,” authored by Yurij
Rudensky et al., offers additional evidence of the growing risk of race discrimination in voting.>!
This study analyzes the impact of a voting change that is being pushed in a number of states—
namely, the exclusion of non-citizens and children under 18 from the population base used to
draw electoral districts. Using data from Texas, Georgia, and Missouri, the report finds that
adopting an adult citizen redistricting base would have a substantial and disparate effect on
communities of color, particular Latino communities.

While to date no state has adopted an adult citizen redistricting base, these findings are
relevant to Congress’s inquiry because there is an ongoing effort to adopt such a change,
including in states that were previously subject to preclearance and would likely be covered
under the VRAA. This change is being pursued with the express knowledge that its principal
impact would be to disadvantage communities and voters of color. For example, Thomas
Hofeller, a prominent conservative redistricting strategist who helped draw maps after the 2010
census in Alabama, Florida, North Carolina, and Texas that were later struck down by courts as
discriminatory, indicated in a memo shared with conservative strategists that changing the
apportionment base would be “advantageous to Republicans and non-Hispanic Whites.”*? The
substantial risk that states and localities will adopt a discriminatory adult citizen redistricting
base further underscores the need for robust protections under the Voting Rights Act.

7 Wilder, Voter Suppression in 2020, Part II.

28 Wilder, Voter Suppression in 2020, Part VIL.

2 Michael Waldman, “Trump’s Big Lie Led to Insurrection,” Brennan Center for Justice, January 12, 2021,
https://www.brennancenter.org/our-work/analysis-opinion/trumps-big-lie-led-insurrection.

30 Brennan Center for Justice, “Voting Laws Roundup: July 2021,” July 22, 2021,
https://www.brennancenter.org/our-work/research-reports/voting-laws-roundup-july-2021.

31 Yurij Rudensky et al., “Representation for Some,” Brennan Center, July 29, 2021,
https://www.brennancenter.org/our-work/research-reports/representation-some.
32 See Rudensky et al., Representation for Some.
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I The VRAA’s Preclearance Provisions Effectively Target the Problem of Voting
Discrimination

The VRAA'’s preclearance provisions are well designed to target the persistent problem
of voting discrimination in a manner consistent with constitutional requirements. The bill
includes a coverage formula that will effectively remedy and deter illegal discrimination without
casting the net so widely that it imposes burdens on jurisdictions where ordinary litigation is
sufficient to stop discrimination.3® It does so by carefully targeting coverage to jurisdictions and
conduct where discrimination is most prevalent, reflecting current conditions and recent
historical experience, as the original formula did in 1965.3* It introduces a geographic coverage
formula that triggers only in jurisdictions with recent histories of verifiable voting
discrimination. It also establishes limited nationwide preclearance for certain practices that have
been used frequently to discriminate against voters of color.

A. The VRA’s Preclearance Provisions Are Necessary and Warranted

These preclearance provisions are well justified by the extensive record before Congress.

First, the record before Congress makes clear that preclearance is, unfortunately, still
necessary to root out persistent discrimination. As we have previously testified (and as the
Supreme Court previously recognized), litigation is emphatically not enough to prevent
discrimination where it is repeated; preclearance is necessary. Litigation is costly, slow, and
often allows discriminatory rules to govern pending a decision. In some cases, like our recently
completed lawsuit challenging Texas’s strict voter ID law, multiple elections occur under
discriminatory practices before a judicial resolution alters or eliminates them.3* A favorable
decision in such a case cannot un-suppress lost votes, reallocate spent resources, or restore
confidence in citizens whose efforts to register and vote were wrongfully denied. Preclearance,
by comparison, is a fast process that prevents certain discriminatory measures from taking effect
in the first place. The pre-Shelby regime showed the effectiveness of cutting off discriminatory
laws and practices at the pass rather than leaving citizens to pick up the burden of challenging
them 3¢ The last eight years have shown the harm that can be done without the specter of

33 See City of Boerne v. Flores, 521 U.S. 507, 518 (1997) (“Legislation which deters or remedies constitutional
violations can fall within the sweep of Congress’ enforcement power even if in the process it prohibits conduct
which is not itself unconstitutional and intrudes into ‘legislative spheres of autonomy previously reserved to the
States.” (quoting Fitzpatrick v. Bitzer, 427 U.S. 445, 455 (1976))).
34 South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966) (“The constitutional propriety of the Voting Rights Act
of 1965 must be judged with reference to the historical experience which it reflects.”).
35 See, e.g., Brennan Center for Justice, “Texas NAACP V. Steen (consolidated with Veasey v. Abbott),” last
modified Sept. 21, 2018, https://www .brennancenter.org/our-work/court-cases/texas-naacp-v-steen-consolidated-
veasey-v-abbott. In this case, a voter ID law that went into effect in 2013 governed until a temporary remedy was
enacted before the November 2016 election and the legislature altered it in 2017. In the meantime, every court that
considered the law found it to be discriminatory.
36 Between 1998 and 2013, Section 5 preclearance blocked 86 discriminatory changes from going into effect,
including 13 in the 18 months before Shelby County. Wendy Weiser and Alicia Bannon, An Flection Agenda for
Candidates, Activists, and Legislators, Brennan Center for Justice (2018),
https://www.brennancenter.org/sites/default/files/publications/Brennan%?20Center%20Solutions%202018.%20Dem
ocracy%20Agenda.pdf. For state-by-state chronological listings of Section 5 objections, see U.S. Department of
Justice, “Section 5 Objection Letters,” accessed August 13, 2021,
http://www.justice.gov/crt/records/vot/obj_letters/index.php.
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preclearance deterring and blocking harmful laws 37 Indeed, in many jurisdictions, as soon as a
discriminatory law or practice was successfully challenged, the legislature or other public
officials took steps to put another voting restriction in its place. As voting barriers have
proliferated, so have voting rights lawsuits, reaching unprecedented highs in recent years 3
Without congressional action, this trend shows no signs of abating.

Second, the record before Congress shows the importance of applying preclearance to
elections at the federal, state, and local levels. Discriminatory laws and practices do not just
plague federal elections. They also exist in school board, county commission, and state house
elections, as the extensive testimony compiled by Professor Peyton McCrary shows.>* These
elections have significant consequences; they can determine issues ranging from the educational
resources provided to minority voters’ children to whether representatives of minority
communities are present at the redistricting table. Unless all eligible voters are able to participate
in all elections free from discrimination, our society is not achieving the promise of equal justice
for all.

Third, as discussed below, the record before Congress supports the application of a
geographic coverage formula to target jurisdictions where voting discrimination is most rampant.
And while I do not cover this in my testimony, I believe that the record also supports a practice-
based trigger to target practices that are frequently applied to discriminate against minority
voters. Requiring preclearance for certain voting practices that are known to be inherently
discriminatory is an effective way to target the VRAA as efficiently as possible at the worst
forms of discrimination.*’

B. The VRAA’s Geographic Coverage Formula Is Well Designed to Target and
Root Out Rampant Discrimination

While discrimination in voting is widespread overall, the record before this Committee
shows that certain jurisdictions tend to perpetrate voting discrimination much more than others.
1t is therefore appropriate for Congress to include a geographic-based trigger for preclearance so
as to focus remedial attention on the places where discrimination is persistent and pervasive.

The VRAA’s geographic coverage formula is effectively designed to target places where
discrimination is recent, widespread, and persistent.

37 Michael Waldman, testimony on Voting in America.

3% The Brennan Center maintains a tracker of recent voting rights lawsuits. See Brennan Center for Justice, “Voting
Rights Litigation Tracker 2020, https:/www brennancenter.org/our-work/court-cases/voting-rights-litigation-
tracker-2020; Brennan Center for Justice, “Voting Rights Litigation Tracker 2021,”
https://www.brennancenter.org/our-work/research-reports/voting-rights-litigation-tracker-2021. Professor Richard
Hasen has long tracked the growth in voting rights and election-related lawsuits. See, e.g., Richard Hasen, “The
Democracy Canon,” 62 Stan. L. Rev. 69 (2009).

39 Peyton McCrary, testimony on Oversight of the Voting Rights Act.

40 See, e.g., Terry Ao Minnis e al, Practice-Based Preclearance: Protecting Against Tactics Persistently Used to
Silence Minority Communities’ Votes, AAJC, MALDEF, & NALEO Educational Fund, November 2019,
https://www.maldef.org/wp-content/uploads/2019/11/Practice-Based-Preclearance-Report-Nov-2019-FINAL . pdf;
Hearing on the Need to Enhance the Voting Rights Act: Practice-Based Coverage, Before the H. Comm. on
Judiciary, Subcomm. on the Constitution, Civil Rights & Civil Liberties, 117th Cong. (2021) (testimony of Thomas
Saenz, President and General Counsel, MALDEF), https://www.maldef org/2021/07/hearing-on-the-need-to-
enhance-the-voting-rights-act-practice-based-coverage/.
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i. The formula relies on the best evidence of discrimination. The formula identifies
those jurisdictions where the problem of discrimination is the greatest by focusing on the best
evidence for determining where there is a problem to remedy: a jurisdiction’s recent violations of
laws prohibiting race discrimination. Specifically, the VRAA looks to law violations reflected in
court orders, DOJ objection letters, or settlements that were either entered by a court or
contained an admission of liability and lead to a change in voting practices. The volume of
litigation in and of itself is a probative way to identify where persistent discrimination is taking
place; where a jurisdiction is repeatedly discriminating against its citizens, one would expect
those citizens to file repeated lawsuits.

But the mere filing of a lawsuit is not enough to trigger coverage under the VRAA,; there
must also be formal findings that a violation occurred. In other words, the bill looks to objective
indicia that discrimination actually occurred. Not surprisingly, legal findings of voting
discrimination are more common in jurisdictions that were previously covered under the VRA’s
preclearance regime. As Professors Morgan Kousser and William Kenan testified, more than five
out of every six successful voting rights lawsuits between 1957 and 2019 occurred in places that
were previously covered, even though for most of that time preclearance prevented the
implementation of discriminatory laws in those jurisdictions.*!

ii. The formula’s high numeric threshold for violations over a 25-year review period
identifies persistent patterns of discrimination. The VRAA sets numeric thresholds to capture
only those states with an established pattern of discriminatory conduct. Specifically, as
previously introduced, the bill would capture only those states with 10 violations, at least one of
which was statewide, or 15 total violations, over the prior 25 years. These high numeric
thresholds mean that the VRAA’s geographic coverage for preclearance will apply only to those
jurisdictions that continue to exhibit discrimination despite successful litigation. In other words,
the preclearance coverage formula is specifically tailored to remedy race discrimination where
case-by-case litigation has proven ineffective or inefficient.*> (While the bill’s requirement of 10
separate, independent findings of discrimination is helpful to identify the states where the
problem has been most difficult to root out, it also means that some states with quite a bit of
discrimination will not be covered unless the discrimination continues over time.* In those
states, voters will have to rely on the other remedies in the VRA.)

The geographic coverage formula’s 25-year review period is necessary to assess which of
those jurisdictions with current records of discrimination also exhibit a persistent, longstanding

41 Legislative Proposals to Strengthen the Voting Rights Act, Before the House Committee on the Judiciary,
Subcommittee on the Constitution, Civil Rights, and Civil Liberties, 116th Cong. 8 (2019) (statement of J. Morgan
Kousser, William R. Kenan, Jr. Professor of History and Social Science, California Institute of Technology),
https://docs.house.gov/meetings/JU/JU10/20191017/110084/HHR G-116-JU 10-Wstate-KousserJ-20191017.pdf.

42 Katzenbach, 383 U.S. at 328 (holding that preclearance “was clearly a legitimate response” by Congress to the
fact that “case-by-case litigation was inadequate to combat widespread and persistent discrimination in voting,
because of the inordinate amount of time and energy required to overcome the obstructionist tactics invariably
encountered in these lawsuits™).

43 See Hearing on Oversight of the Voting Rights Act: Potential Legislative Reforms, Before the H. Comm. on
Judiciary, Subcomm. on the Constitution, Civil Rights & Civil Liberties, 117th Cong. (2021) (testimony of Peyton
McCrary, Professorial Lecturer in Law, George Washington University Law School). Peyton McCrary’s testimony,
discussed further infira, demonstrates that states with reasonable records of discrimination such as Montana (five
violations) and Virginia (eight violations) are still unlikely to be covered.
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pattern of discrimination justifying preclearance. This time period encompasses two redistricting
cycles and a sufficient number of electoral cycles to identify patterns of discrimination. The
length of the review period justifies the high numeric threshold for violations, and vice versa.

iti. The formula limits coverage to states with recent discrimination. The geographic
coverage formula is also designed to ensure that only those states with a continuing, current
problem of discrimination are covered. As discussed further below, the 25-year review period
works in tandem with other provisions of the bill to ensure that jurisdictions will only be covered
if they have committed violations recently. First, states that meet the coverage threshold are only
subject to preclearance for 10 years, after which older violations will no longer be considered.
Second, as also discussed below, states that do not have any violations within the past 10 years
can easily bail out of preclearance, and Congress can streamline the bail-out process even
further.

As a factual matter, the formula will not cover jurisdictions that only committed
violations a long time ago, nor will it cover jurisdictions that only committed a small number of
violations over a short period of time.

Based on Peyton McCrary’s testimony submitted for this hearing, the VRAA will likely
cover eight states, all of which were covered under the VRA pre-Shelby County: Alabama,
Florida, Georgia, Louisiana, Mississippi, North Carolina, South Carolina, and Texas.** Assuming
Congress also authorizes coverage of political subdivisions with at least three of their own
violations, the following local jurisdictions would also be covered, only one of which was
previously covered (because it was within a covered state): Los Angeles County, California,
Cook County, Illinois, Westchester County, New York, Cuyahoga County, Ohio, and
Northampton County, Virginia.*> Each of these states and political subdivisions has large
minority populations. (Mr. McCrary’s testimony also concludes that California, New York, and
Virginia are close to coverage.* Were California or New York to have one statewide violation, it
would bring either state into coverage. While Virginia only has eight violations by Mr.
McCrary’s count, two statewide, that number could rise to 10 if Congress drafts the bill to count
independent findings of violations within one case or objection letter as independent violations.)

Each of the covered states has at least one violation within the past decade, and most
have multiple violations. In addition, each covered state has seen violations spread over a long
time period; in no state are the violations concentrated in a time period shorter than 14 years.*’
Each state is treated equally,*® and each has an equal opportunity to roll out of preclearance if it
stops engaging in a pattern of discrimination.

44 Peyton McCrary, testimony on Oversight of the Voting Rights Act. Alabama, Georgia, Louisiana, Mississippi,

South Carolina, and Texas were covered in their entirety. Florida and North Carolina were not covered in their

entirety, but contained numerous political subdivisions that were covered.

45 Peyton McCrary, testimony on Oversight of the Voting Rights Act.

46 Peyton McCraty, testimony on Oversight of the Voting Rights Act.

47 Peyton McCrary, testimony on Oversight of the Voting Rights Act.

“8 It would be helpful for the legislation to correct for a difference that arises in states that have areas without any

organized local government or local election administration units but rather administer nearly all elections at the

state level—currently only Alaska. These states would fare differently than other states under the current VRAA

coverage formula with respect to certain violations. Specifically, if multiple unorganized Census areas in Alaska fail

to provide adequate language materials or assistance in the same election, that would count as only one violation

against Alaska, whereas in other states it would constitute multiple independent violations—one against each local
9
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iv. The formula appropriately targets local jurisdictions where discrimination is
prevalent. The VRAA’s geographic coverage formula is designed to cover states with consistent
patterns of discrimination. Some have argued that subjecting political subdivisions within states
to preclearance based on violations committed by the state itself and by other subdivisions is not
fair. However, as I explain here, doing so is both reasonable on principle and consistent with past
practice.

Local jurisdictions do not exist in isolation. They are embedded within larger
communities and larger jurisdictions, including states. From a legal standpoint, as I discuss
further below, political subdivisions are “mere creatures of the State”; as one court noted, “no
legal distinction exists between State and local officials” for the purpose of preclearance.”’ Our
electoral system distributes election administration responsibility between local and state election
officials. When a person votes, their selections for local, state, and federal offices are often
recorded on the same ballot, and they are subject to the same policies and burdens when casting
each of these votes. Perhaps more importantly, when a voter casts their ballot, they are
participating in and affected by a political culture that does not necessarily stop at their town or
county’s borders. When this political culture has a demonstrated record of discrimination, it is
not unreasonable to presume that all jurisdictions within it should be subject to preclearance.®
Indeed, state officeholders that engage in discriminatory practices are elected by people within
each of the state’s political subdivisions.

Past practice under the VRA demonstrates that state coverage is a reasonable way to
identify local jurisdictions where discrimination is prevalent. The VRA previously subjected
states and all their political subdivisions to preclearance based on statewide turnout figures and
the use of tests and devices, regardless of the specific figures and practices within each
subdivision. In practice, this successfully identified those jurisdictions where discrimination was
most likely to occur. A quick review of the Justice Department’s objections to voting policies
demonstrates that the vast majority of objections were to local-level policies in covered states.>!
For example, the Department of Justice objected to at least 104 voting changes in Alabama while
preclearance was in effect in that state; all but 18 of these objections were to local- and county-
level policies spread across a wide variety of political subdivisions.*?

Peyton McCrary’s analysis of the states likely to be covered under the VRAA shows that
it is fair to conclude that discrimination pervades the local jurisdictions in those states as well.
According to his testimony, every jurisdiction likely to be covered by the VRAA has at least one
statewide violation, violations across at least five local jurisdictions in a broad geographic area,
and violations distributed across the entire 25-year period.” Take Georgia for example. Professor

jurisdiction. To ensure that each state is treated similarly, we propose correcting for that difference, perhaps via a
provision that provides, in states that administer nearly all local elections at the state level, that independent
violations in each subdivision will count as independent violations.

4 Jeffers v. Clinton, 740 F. Supp. 585 (E.D. Ark. 1990).
59T use the word “presumptively” because, as I discuss further infi-a, jurisdictions with no actual record of recent
discrimination will be able to avoid preclearance through the VRAA’s bailout process.
S1U.S. Department of Justice, “Section 5 Objection Letters,” accessed August 14, 2021,
https://www.justice.gov/crt/section-5-objection-letters.
52 Department of Justice, “Section 5 Objection Letters.”
33 Peyton McCrary, testimony on Oversight of the Voting Rights Act.
10
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McCrary estimates that Georgia has 25 total violations over the 25-year period. These include
four statewide violations and violations involving 19 different cities, counties, and school
boards.> In other words, the formula captures geographic areas where discrimination is
widespread, persistent, and continues to the present day, regardless of the political subdivisions.

v. The VRA'’s bail-out provisions prevent over-inclusion. The bail-out provisions in
Section 4(a) of the VRA ensure that local jurisdictions where discrimination is not prevalent will
not be unfairly subject to coverage. Political subdivisions that have not engaged in
discriminatory conduct for ten years can petition for relief from the preclearance process even if
the state as a whole and its other subdivisions are still covered.

The VRA’s bail-out process is easy and efficient. Since 1997, 50 jurisdictions across
seven states have successfully bailed out of preclearance, according to the Department of
Justice.” All but one of these jurisdictions (the Northwest Austin Municipal Water District No.
1) did so via a consent decree with the Department of Justice, without contested litigation >
Since the 1982 amendments to the VRA, every jurisdiction that requested bailout succeeded.”’
According to election law expert Gerry Hebert, who represented the majority of jurisdictions that
bailed out between the implementation of the 1982 amendments and Shelby County, the bailout
process became more efficient over time as more jurisdictions used it.’

Congress has an opportunity to make the bailout process even more efficient by creating
an administrative bailout process that largely circumvents judicial review. We recommend that
Congress create an administrative process for jurisdictions to seek bailout without having to file
an action in court. Political subdivisions without recent violations could file requests directly
with the Department of Justice. If the Department of Justice agrees that the jurisdiction qualifies
for bailout under the VRA’s criteria, the Attorney General could publish a Federal Register
Notice that the jurisdiction is eligible for administrative bailout. If there are no objections within
a specified time period, the jurisdiction could be bailed out automatically via a second Federal
Register Notice, without any judicial action. Jurisdictions that are denied or face local opposition
to bailout would still be able to use the existing bailout mechanism by filing an action in the
District Court for the District of Columbia. Because the objective bailout criteria from the 1982
amendments closely mirror the preclearance criteria in the VRAA, Congress could also
automatically “grandfather in” all jurisdictions that bailed out under the 1982 amendments pre-
Shelby County out of coverage, unless they commit the requisite number of new violations to
subject them to future coverage.

3 Peyton McCrary, testimony on Oversight of the Voting Rights Act.
35 U.S. Department of Justice, “Section 4 of the Voting Rights Act,” accessed August 13, 2021,
https://www justice.gov/crt/section-4-voting-rights-act.
3 Jd. The exception was a utility district in Texas, which was ultimately bailed out after a Supreme Court ruling in
Northwest Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193 (2009).
7 Brief for Jurisdictions That Have Been Bailed Out as Amici Curiae Supporting Respondents at 14, Shelby County
v. Holder, 570 U.S. 529 (2013) (No. 12-96).
8 J. Gerald Hebert, “An Assessment of the Bailout Provisions of the Voting Rights Act,” in Voting Rights Act
Reauthorization of 2006: Perspectives on Democracy, Participation, and Power, ed. Ana Henderson (Berkeley:
Berkeley Public Policy Press, 2007), https://www.law.berkelev.edu/files/ch_10_herbert 3-9-07.pdf.
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III. The VRAA’s Geographic Coverage Formula Is a Constitutional Exercise of
Congress’s Powers

The VRAA'’s geographic coverage formula, updating Section 4(b) of the VRA, is
constitutional under Supreme Court precedent. As an initial matter, the Supreme Court has
repeatedly held that the preclearance regime in Section 5 of the VRA is constitutional**—and it
remains constitutional today. The Court has upheld preclearance under the Fourteenth and
Fifteenth amendments, which give Congress significant leeway to craft broad remedial
legislation to protect against racial discrimination in voting. These amendments permit Congress
to remedy and to deter voting rights violations by prohibiting conduct that is not itself strictly
unconstitutional. ®* Although the Court has recognized that preclearance is an extraordinary
legislative approach that stretches ordinary principles of federalism,®! it has also affirmed that
such “strong medicine”®? is necessary and constitutionally justified to address pervasive and
persistent race discrimination in voting.%3

As I discuss above and as the record before Congress makes clear, such discrimination
remains pervasive today, especially in the jurisdictions that would likely be covered under the
VRAA. In expressing doubt about the continued need for preclearance roughly a decade ago, the
Supreme Court observed that “[v]oter turnout and registration rates now approach parity,”
“[b]latantly discriminatory evasions of federal decrees are rare,” and “minority candidates hold
office at unprecedented levels.”** Simply put, these observations no longer hold true. Today, the
registration and turnout gaps between white voters and voters of color are substantial and
persistent, especially in jurisdictions likely to be covered.%® Indeed, the gaps between Hispanic
and Non-Hispanic white voters rivals the registration and turnout gaps between Black and white
voters from 1965 .5 It is not rare to see states pile voting restriction after voting restriction, even
as earlier restrictions are struck down by the courts in what amounts to judicial whack-a-mole.*”
And while there are more minority candidates than ever before, minorities are still dramatically
underrepresented relative to their population in the halls of congress, state legislatures, and state
courts, with some states trending toward less, not more, minority representation.®® In short, the
justification for preclearance remains powerful.

39 South Carolina v. Katzenbach, 383 U.S. 301 (1966) (upholding the constitutionality of the 1965 preclearance
regime); Georgia v. United States, 411 U.S. 526 (1973) (upholding the constitutionality of the 1970 preclearance
regime); City of Rome v. United States, 446 U.S. 156 (1980) (upholding the constitutionality of the 1975
preclearance regime); Lopez v. Monterey Cnty., 525 U.S. 266 (1999) (upholding the constitutionality of the 1982
preclearance regime).
%0 See Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 223-224 (2009).
U Nw. Austin Mun. Util. Dist. No. One, 557 U.S. at 211.
2 Shelby County, 570 U.S. at 535.
63 South Carolina v. Katzenbach, 383 U.S. 301, 328 (1966).
64 See Nw. Austin Municipal Util. Dist. No. One, 557 U.S. at 202; see also Shelby County, 570 U.S. at 535.
% Morris and Grange, “Large Racial Turnout Gap Persisted.”
66 Morris and Grange, “Large Racial Turnout Gap Persisted.”
7 See, e.g., Brennan Center, “Voting Laws Roundup.”
8 See Katherine Schaeffer, “The Changing Face of Congress in 7 Charts,” Pew Research Center, March 10, 2021,
https://www.pewresearch.org/fact-tank/2021/03/10/the-changing-face-of-congress/; Renuka Rayasam et al., “Why
State Legislatures Are Still Very White — and Very Male,” Politico, Feb. 22, 2021,
https://www.politico.com/interactives/202 1/state-legislature-demographics/; Janna Adelstein and Alicia Bannon,
“State Supreme Court Diversity — April 2021 Update,” Brennan Center, April 20, 2021,
https://www.brennancenter.org/our-work/research-reports/state-supreme-court-diversity -april-202 1 -update.
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The VRAA'’s primary mode of imposing preclearance—its geographic coverage
formula—is likewise constitutional. In Shelby County, the Supreme Court explained that there
are constraints on when and how Congress can adopt preclearance. Most significantly, the Court
said that any attempt to target states for preclearance coverage “must be justified by current
needs”® and the formula rationally related to the problem it is trying to address.” Relying on
this principle, the Shelby County Court struck down the prior geographic coverage formula,
finding that it was improper for Congress to rely on obsolete practices, such as literacy tests,
along with outdated information, such as 1960s- and 1970s-era voter registration rates, rather
than current conditions and voting rights violations.”" The old coverage formula, the Court
observed, bore no “no logical relation to the present day.””? And the record of voting
discrimination before Congress, according to the Court, “played no role in shaping” the coverage
formula.” But even as the Court struck down the prior coverage formula, it invited Congress to
craft an updated coverage formula responding to these concerns.” Under the Court’s recent
precedents, therefore, a formula that is justified by current needs and is sufficiently related to the
problem it targets should pass constitutional muster.

The VRAA’s updated coverage formula clearly meets that test. It is “rational in both
practice and theory,” as the Shelby County Court explained was required, and its remedies are
“aimed at areas where voting discrimination has been most flagrant.””® The VRAA’s
preclearance regime draws on recent history of racial discrimination in voting. The updated
formula looks to voting discrimination over the past 25 years, and it ensures that only states that
have violations in the past 10 years will be covered. This 25-year time period, which covers two
redistricting cycles and up to five presidential elections, is tailored to identify those jurisdictions
with a persistent record of discrimination—precisely what the Court requires to justify disparate
geographic coverage. A shorter period of review would not be long enough to identify a
sustained pattern of misconduct and could risk subjecting to preclearance states and jurisdictions
with only sporadic violations. Indeed, as discussed above, all the potentially covered
jurisdictions have a steady and consistent stream of violations, showing that the formula is in fact
well-tailored.”®

Critical features of the coverage formula, moreover, ensure that the VRAA captures only
current violators, not just jurisdictions that had problems 25 years ago. Two particular features of
the VRAA make that so. First, the VRAA covers jurisdictions for only ten years at a time. After
ten years of coverage, jurisdictions are automatically freed from preclearance, unless their
continuing violations merit renewed coverage. So, jurisdictions that improve their recent records
of discrimination will systematically drop out of coverage, while jurisdictions that have
increased instances of discrimination will enter it. Thus, the VRAA has an implicit sunset

% Shelby County, 570 U.S. at 536; Nw. Austin Mun. Util. Dist. No. One, 557 U.S. at 203.
70 Shelby County, 570 U.S. at 546 (citing South Carolina v. Katzenbach, 383 U.S. at 330 (concluding that original
geographic coverage formula was “rational in both practice and theory™ in 1966)).
1 Shelby County, 570 U.S. at 531.
72 Shelby County, 570 U.S. at 554.
73 Shelby County, 570 U.S. at 554.
74 Shelby County, 570 U.S. at 557 (“Congress may draft another formula based on current conditions.”).
75 Shelby County, 570 U.S. at 546.
76 This 25-year window is also shorter than that previously upheld by the Supreme Court. For example, the Supreme
Court upheld the 1982 coverage formula that subjected jurisdictions to 25 years of preclearance based on data from
1972, meaning that certain jurisdictions were covered in 2007 based on conditions that existed more than 35 years
carlier, no matter what happened in the interim. See Lopez v. Monterey Cty., 525 U.S. 266, 284-85 (1999).
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provision: when a jurisdiction no longer engages in a pattern of discrimination in voting, it will
no longer be subject to coverage. And should the day come when voting discrimination no longer
plagues our country, the VRAA will become dead letter, no longer subjecting any states or
localities to preclearance. In addition to the ten-year coverage period, the VRAA’s bail-out
regime ensures that any jurisdiction without violations over the past decade will be able to
quickly and efficiently escape preclearance. And the proposed modifications to the bail-out
regime that I discuss above would further ensure that the coverage formula is laser-focused on
present-day discrimination. This responsive focus on current conditions is exactly what the Court
asked for in Shelby County.

The VRAA modernizes the coverage formula and, as the Shelby Court requested, uses a
“narrowed scope” to reflect both current problems and progress made to date.”” While the states
that are likely to be covered under the VRAA’s updated formula were all previously covered,
some states that were previously covered—Alaska, for example—will likely not be covered.”
And it is not surprising that the list of states with a past history of discrimination overlaps
substantially with the list of states with current problems of persistent discrimination. On the
other hand, the local jurisdictions that will be captured by this formula are largely jurisdictions
that were not previously covered. They are all jurisdictions with large and growing minority
populations. This shows that Congress has indeed updated the law to be dynamic and responsive
to modern conditions. Clearly, the record before this Congress is playing a substantial “role in
shaping the statutory formula” that will be included in the VRAA.”

The VRAA also tracks discrimination more directly than the coverage formula struck
down in Shelby County. The VRAA’s coverage formula “limit[s] its attention to the geographic
areas where immediate action seem[s] necessary”—specifically, areas where there is actual
“evidence of actual voting discrimination,” that are “characterized by voting discrimination ‘on a
pervasive scale.””®" To that end, the VRAA’s touchstone is not registration and turnout
numbers—it is actual, proven acts of discrimination. Such acts are self-evidently “relevant to
voting discrimination.”®! By linking coverage to objective findings of discrimination, the VRAA
targets only those places where proven discrimination against voters of color persists. In this
regard, the VRAA’s coverage formula is similar to the uncontroversial bail-in provision found in
Section 4 of the VRA: covering those states and localities where there are, in the words of the
1965 House Report, “pockets of discrimination.”%?

Concems regarding the coverage formula’s potential overbreadth are misplaced. As noted
above, the coverage formula effectively targets geographic areas where discrimination is
prevalent, and the bail-out regime would enable any political subdivision without discrimination
to escape preclearance. The prior geographic coverage formula that the Supreme Court
repeatedly upheld subjected all political subdivisions to preclearance based on a statewide
inquiry. In any event, the Supreme Court has made clear time and again that the benefits of state

7 Shelby County, 570 U.S. at 546.

78 Peyton McCrary, testimony on Oversight of the Voting Rights Act.

79 Shelby County, 570 U.S. at 554.

80 Shelby County, 570 U.S. at 546 (quoting Katzenbach, 383 U.S. at 328).

81 Shelby County, 570 U.S. at 546.

82H.R. Rep. No. 89-439, at 13 (1965), reprinted in 1965 U.S.C.C.A.N. 2437, 2444,
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sovereignty do not extend to its political subdivisions.® This is because “the law ordinarily treats
municipalities as creatures of the State.”®* On this basis, one district court held it reasonable to
bring all subdivisions and a state itself into preclearance based on a pattern of violations by some
of its subdivisions.®* In reviewing a request to bail the state of Arkansas and all its subdivisions
into coverage for certain electoral processes, that court found that because “[c]ities, counties, and
other local subdivisions are mere creatures of the State” that the State may “create or abolish . . .
at will,” “no legal distinction exists between State and local officials” for the purpose of
preclearance.®® The court also found that because the use of the relevant voting practice was
clearly a “pattern” and a “systematic and deliberate attempt to reduce black political
opportunity,” it was reasonable to hold all other jurisdictions in the state to the preclearance
requirement.®” The Supreme Court has never questioned this approach to sub-state preclearance.

* * * * *

Although not the focus of my testimony, there are two other points relevant to the
VRAA'’s constitutionality. First, in addition to the geographic coverage formula, the VRAA also
features a practice-based preclearance regime with nationwide application. This practice-based
preclearance regime singles out often discriminatory practices—such as changes in methods of
election, annexations, polling place relocations, and interference with language assistance—for
federal oversight. Because it has no specific geographic scope and does not impose continuing
coverage, it does not implicate, much less offend, the principle of equal sovereignty articulated
in the Shelby County opinion.

Second, separate and apart from the Fourteenth and Fifteenth Amendments, Congress has
extremely strong powers under the Elections Clause to set the “times, places and manner” of
federal elections—powers the Supreme Court has said include “authority to provide a complete
code for congressional elections.”®® Congress has invoked those powers to enact voting
legislation like the National Voter Registration Act, which the Supreme Court has determined
permissibly overlays a “superstructure of federal regulation atop state voter-registration
systems.”® And just a few years ago, the Supreme Court approvingly discussed how Congress
has used the Elections Clause to “enact[] a series of laws to protect the right to vote through
measures such as the suspension of literacy tests and the prohibition of English-only elections.
The Elections Clause, therefore, independently justifies the VRAA to the extent that it regulates
federal elections. The Supreme Court’s concerns in Shelby County—which were based on
Court’s interpretation of the Fourteenth and Fifteenth Amendments—have no bearing on the
constitutionality of the VRAA as it pertains to federal elections.
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8 See, e.g., Alden v. Maine, 527 U.S. 706 (1999) (holding that state sovereign immunity does not extend to political
subdivisions).
84 Ysursa v. Pocatello Educ. Ass'n, 555 U.S. 353, 365 (2009) (Breyer, J., concurring in part and dissenting in part).
8 Jeffers v. Clinton, 740 F. Supp. 585 (E.D. Ark. 1990).
% Jeffers, 740 F. Supp. at 591.
87 Jeffers, 740 F. Supp. at 594-95.
88 Smiley v. Holm, 285 U.S. 355, 366 (1932).
8 Arizona v. Inter Tribal Council of Ariz., 570 U.S. 1, 4 (2013).
% Rucho v. Common Cause, 139 S. Ct. 2484, 2495 (2019).
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IV.  Congress Should Restore and Strengthen Section 2 of the VRA in the Wake of the
Supreme Court’s Recent Brunovich Decision

As my colleague Sean Morales-Doyle recently testified at length,”! we also strongly urge
Congress to use this opportunity to restore Section 2 of the Voting Rights Act in the wake of the
Supreme Court’s recent decision in Brnovich v. Democratic National Committee ** Section 2 is
critical for fighting voting discrimination in jurisdictions not subject to preclearance (and for
fighting certain forms of voting discrimination in covered jurisdictions as well). The Brnovich
decision seriously diminished Section 2’s strength, making it much less effective a tool for
rooting out modern discriminatory voting laws and practices.?® In doing so, it undermined
Congress’s clear intent in 1982 to create a powerful remedy to attack electoral laws and practices
that interact with the ongoing effects of discrimination to produce discriminatory results in the
voting process.”*

There are a number of approaches to restoring Section 2 to its full strength, but they all
share two basic features. First, they would codify the so-called “Senate Factors” that courts have
long used to assess whether a voting law or practice results in unlawful discrimination under
Section 2, and make clear that courts should consider those factors in both vote dilution
(redistricting) and vote denial (vote suppression) cases.”® Second, they would disclaim the
artificial limitations the Brrovich opinion placed on courts considering Section 2 claims—such
as the suggestion that voting practices that were in place in 1982 should be treated as
presumptively valid under Section 2, and the suggestion that unequal access to one method of
voting can be excused if other methods of voting are freely available. These two fixes would
ensure that Section 2 comports with both Congress’s original intent in amending Section 2 in
1982 and with prior practice in federal courts. The Supreme Court was clear in Brnovich that its
ruling was based in statutory interpretation.”® Congress can therefore easily correct the Court’s
misinterpretation and restore Section 2 to its intended strength.

While the Brnovich decision applies only to “vote denial” claims, it is important that any
statutory fix address “vote dilution” or redistricting claims as well. Section 2 has long been a
vital tool for ensuring fair electoral maps. According to a recent Brennan Center analysis,
Section 2 has played a critical role in addressing discrimination in redistricting, as evidenced by
the more than 20 successful redistricting cases since the 2006 reauthorization of the VRA %7

* * * * *

91 Hearing on the Implications of Brnovich v. Democratic National Committee and Potential Legislative Responses,
Before the H. Comm. on Judiciary, Subcomm. on the Constitution, Civil Rights & Civil Liberties, 117th Cong.
(2021) (testimony of Sean Morales-Doyle, Acting Director, Voting Right and Elections Program, Brennan Center
for Justice), https://www.brennancenter.org/sites/default/files/2021-07/2021-07-15%20Morales-Doyle%20-
%20Testimony.pdf

92141 S. Ct. 2321 (2021).

93 See Morales-Doyle testimony.

94 See Morales-Doyle testimony.

95 8. Rep. No. 97-417, at 28-29; see also Thornburg v. Gingles, 478 U.S. 30, 4445 (1986)

9 Brnovich v. Democratic Nat’l Comm., 594 U.S. __, slip. op. at 14 (2021) (“Today, our statutory interpretation
cases almost always start with a careful consideration of the text, and there is no reason to do otherwise here.”).

97 The Use of Section 2 to Secure Fair Representation, Brennan Center for Justice (Aug. 13, 2021),
https://www.brennancenter.org/our-work/research-reports/use-section-2-secure-fair-representation.
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The VRAA would work in tandem with another piece of legislation, the For the People
Act (HR.1). HR.1 sets national standards for fair, secure, and accessible elections; the VRAA
targets jurisdictions and practices with a history of discrimination. H.R.1 would override existing
discriminatory state laws and practices and replace them with a fair alternative; the VRAA would
establish preclearance for future such laws and practices. Both are vitally needed to strengthen
our democracy.

V. Conclusion

As the record before this Committee shows, the scourge of voting discrimination has
exploded across the country, and it is especially acute and pervasive in selected jurisdictions. The
John Lewis Voting Rights Advancement Act is carefully crafted to target and root out that
discrimination where it is most persistent. The VRAA’s preclearance provisions are not only
eminently reasonable, justified, and consistent with the Constitution; they are also necessary to
stem the relentless rise of discriminatory voting changes. Those preclearance provisions, coupled
with new provisions to strengthen Section 2 of the VRA, would restore the VRA to its full
strength before the Supreme Court dramatically weakened the law in Shelby County and
Brnovich. That strength is badly needed now. We strongly urge Congress to enact the VRAA, as
well as the For the People Act, into law.

17
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Mr. CoHEN. Thank you, Ms. Weiser.

Our next witness is Maureen Riordan. Ms. Riordan is a litigation
counsel for the Public Interest Legal Foundation. She joined that
group in 2021 after serving 20 years as an attorney in the Civil
Rights Division of the Department of Justice. During the Trump
Administration, she became Senior Counsel to the Assistant Attor-
ney General for Civil Rights.

She received her J.D. from St. Mary’s, her B.S. from Seton Hall.

Ms. Riordan, you are recognized, and welcome back.

TESTIMONY OF MAUREEN RIORDAN

Ms. RIORDAN. Thank you. Good afternoon or morning, Mr. Chair,
Ranking Members, and Members of the Subcommittee. Thank you
again for your invitation to speak with you.

I am an attorney currently with the Public Interest Legal Foun-
dation. It is a nonpartisan charity that is devoted to promoting
election integrity and preserving the constitutional mandate that
States administer their own elections.

As you said, for over 20 years, I served in the Civil Rights Divi-
sion, 18 of those years as a Voting section attorney, as well as sen-
ior counsel to the AG for Civil Rights.

From 2000 until the Supreme Court’s decision in Shelby County
v. Holder, my primary responsibility was to review changes that
were submitted for section 5 preclearance.

In my June 2021 testimony, I shared with you first-hand obser-
vations of the unethical conduct that occurred on a daily basis
within the section.

This conduct included instances of twisted racialism, blatant po-
litical violations of the Hatch Act, the leaking of protected work
product to media sources, targeting of African American colleagues
not deemed to have acted “Black enough,” disdain for the equal
protection of civil rights laws for all Americans, and the impermis-
sible collaboration with many of the advocacy groups scheduled to
testify today.

You don’t have to take my word for it. You can read the DOJ In-
spector General’s report on this point and the letter from the Jus-
tice Department to Representative Sensenbrenner.

The fact is that the Voting section attorneys have been sanc-
tioned millions of dollars for bad behavior in section 5 enforcement.
When you finish reading the report from the Inspector General,
you will rightfully wonder if it is a good idea to give this office so
much power over every election.

Section 5 was a temporary provision for a reason that no longer
exists, and the Supreme Court made clear in Shelby that only cer-
ta(iln conditions would ever justify a formula for section 5 coverage
today.

Some of the touchstones listed by the Court are blatantly dis-
criminatory evasions of Federal decrees, a lack of minority office
holding, and voting discrimination on a pervasive scale.

Federal intrusion into the powers reserved by the Constitution to
the States must relate to empirical circumstances if they presently
exist. In Shelby, the Court rejected the defense notion that the
preclearance requirement of section 5 would be constitutional into
the future when there is never any evidence of an unconstitutional
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action by a State, yet that is exactly what Congress is attempting
to do through H.R. 4.

As proposed, H.R. 4 would subject jurisdictions to the rigors of
section 5 for violations of the act, section 5 violations, section 2 vio-
lations, and consent decrees. It reaches back years ago—25 years,
to be exact—for findings that would trigger coverage. I would ask
all of us here on the panel to go back 25 years and ask yourselves
if you think that was recent. I do not believe that it is.

Section 2 findings that used the “disparate impact” theory that
the Supreme Court now says were not justified in the Brnovich
case would also trigger preclearance.

The use of section 5 previous objections to trigger coverage sin-
gles out again only those States that were previously subjected to
section 5 preclearance.

Those that were never subjected to section 5 have no section 5
history. As Mr. McCrary testified, those States would be Alabama,
Florida, Georgia, Louisiana, Mississippi, North and South Carolina,
and Texas. This is exactly the targeting of certain States that the
Court in Shelby found to be unconstitutional.

Now, section 2 of the Voting Rights Act forbids intentional dis-
crimination and processes that result in a discriminatory electoral
outcome and in its infancy was mostly confined to vote dilution.
Since 2013, which of course was the year that the Shelby case was
decided, plaintiffs began filing section 2 vote denial claims against
electoral procedures such as voter ID requirements, trying to per-
suade the courts to reduce the standard of evidence required for a
section 2 violation.

However, based upon this misuse of section 2, there was a split
in the circuit courts, and that gave the Supreme Court in the
Brnovich case an opportunity to enunciate a true constitutional
standard for courts to evaluate these claims.

Although many of my colleagues might not like the result in
Brnovich, it was their improper use of section 2 as a replacement
for section 5 that necessitated the Brnovich decision. If you look at
the disparate impact theory, it is almost identical to the retrogres-
sion theory enunciated in section 5.

There are permanent provisions of the Voting Rights Act today
that provide the tools necessary for the Department to root out in-
tentional—

Mr. CoHEN. Thank you, Ms. Riordan. Your time is up. If you
want to close, you have got 5 seconds.

Ms. RIORDAN. Sure.

These tools target current discrimination and are consistent with
allowable Federal oversight that was enunciated in Shelby.

Thank you.

[The statement of Ms. Riordan follows:]
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Good morning Mr. Chairman, Ranking Members, and Members of the
Subcommittee. Thank you for your invitation to speak with you again today. I am an
attorney with the Public Interest Legal Foundation, a non-partisan charity devoted to
promoting election integrity and preserving the constitutional decentralization of power
so that states may administer their own elections. I have been an attorney for
approximately 35 years. For over twenty years, I served in the Civil Rights Division of
the Department of Justice. Eighteen of those years were spent both as a Voting Section

attorney as well as Senior Counsel to the Attorney General for Civil Rights.

From August 2000 until the Supreme Court’s decision in Shelby v Holder, my sole
responsibility was to review changes in voting submitted for preclearance under Section
5. T also participated frequently in the Section’s monitoring of elections throughout the
country and was very often the lead attorney coordinating the monitoring exercise.
During my tenure at the Department, I have been the recipient of numerous awards. I

retired from the Department in January 2021.

If passed H.R. 4 will give tremendous power over the election procedures of every

state and local election to extreme partisan bureaucrats within the Voting Section.

In my June 2021 testimony I shared with you my firsthand observations of the
unethical conduct that occurred on a daily basis within the Voting Section. This

outrageous conduct included instances of twisted racialism, blatant political violations
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of the Hatch Act; destroying the reputations of colleagues hired under any Republican
administration through on line blogs, the leaking of protected work product to media
sources, the targeting of African American colleagues not deemed to have acted “black
enough”, disdain for the equal protection of civil rights laws for all Americans, the
targeting of jurisdictions that staff disagree with ideologically and the impermissible
collaboration with many of the advocacy groups scheduled to testify today. But don’t
just take my word, read the DOJ Inspector General’s Report on this point, and read what
the Justice Department itself has admitted in a letter to Representative Sensenbrenner.
The fact is that the Voting Section attorneys have been sanctioned millions of dollars for
bad behavior in Section 5 reviews and other court cases. I have attached the letter to my
testimony. I would urge every member here to read the DOJ Inspector General Report
entitled “A Review of the Operation of the Voting Section of the Civil Rights Division.”
1Tt provides instance after instance of bad behavior — often racially motivated — among
section staff. When you finish reading the report, you will rightfully wonder if it is such

a good idea to give this office so much power over every election.

! U.S. Department of Justice, Office of the Inspector General, Oversight and Review Division, A Review of the
Operations of the Voting Section of the Civil Rights Division, March 2013,
https://oig.justice.gov/reports/2013/s1303.pdf (accessed August 15, 2021).
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Preclearance is not necessary in 2021

Sections 4 and 5 of the Voting Rights Act were intended to be temporary; they
were set to expire after five years. In South Carolina v. Katzenbach, the Supreme Court
upheld the 1965 Act against constitutional challenge, explaining that it was justified to
address “voting discrimination where it persists on a pervasive scale” and indicated that
the Act was “uncommon” and “not otherwise appropriate,” but was justified by
“exceptional” and “unique” conditions. 383 U.S., at 334, 335 (1966). Multiple decisions

133

since have reaffirmed the Act’s “extraordinary” nature. See, e.g., Northwest Austin v.

Holder, 129 S. Ct. 2504, (2009).

Section 5 was a temporary provision for a reason that no longer exists. The nexus
of preclearance and low minority political participation and success no longer exists.
The Supreme Court made clear in Shelby that only certain conditions would justify any
formula for Section 5 coverage today. Among the touchstones listed by the Court are
“blatantly discriminatory evasions of federal decrees,” lack of minority office holding,
tests and devices, “voting discrimination ‘on a pervasive scale,” “flagrant” voting
discrimination, or “rampant” voting discrimination. Such discrimination does not exist
today. Indeed, this Committee could look long and hard and not find a single evasion of
a federal decree — the central assumption of why preclearance was needed in 1965.

Federal intrusion into the powers reserved by the Constitution to the States must relate
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to these empirical circumstances. Triggers that are built around political or partisan

goals will not withstand Constitutional scrutiny.

According to information received from the DOJ through a FOIA request, from
2000 through 2013, (when Shelby was decided) the Voting Section received and
reviewed 222,132 submissions and issued 81 objections. An objection by the Attorney
General does NOT require a finding of discrimination, and in my experience, the clear
majority are not based upon purposeful discrimination. The lack of objections since
2000 is very enlightening, since in 1982 Congress expanded §5 to prohibit any voting
law “that has the purpose of or will have the effect of diminishing the ability of any
citizens of the United States,” on account of race, color, or language minority status, “to
elect their preferred candidates of choice.” This diminished evidentiary standard made it
quite easy for the Attorney General to issue an objection. Yet, between the year 2000
and 2013, the Attorney General issued objections in less than .30 of one percent of all
submissions reviewed by the Department for preclearance. Do you think that number

represents massive discrimination?

Furthermore, in Shelby, the Court rejected the dissent’s notion that the
preclearance requirement of the VRA would be constitutional into the future until there
is no evidence of unconstitutional action by States. Yet, that is exactly what Congress is

attempting to do through H.R. 4.
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Proposed Coverage Formula is Unconstitutional under Shelby

H.R. 4 would subject a jurisdiction to the rigors of Section 5 for violations of H.R.
4, previous violations of Section 5, previous Section 2 violations, and Consent decrees.
Previous Section 2 findings that used a “disparate impact” theory, would fail today
based upon the recent decision in the Brnovich case. Yet, under the proposed formula
such faulty findings would be used to justify subjecting a jurisdiction to preclearance.
Furthermore, the proposed formula’s use of previous Section 5 objections to trigger
coverage would single out, only those states previously subjected to Section 5
preclearance. Clearly, this results in the same unequal treatment of these States which
was condemned by the Court in Shelby. As the Supreme Court cautioned in Shelby,
the Fifteenth Amendment commands that the right to vote shall not be denied or
abridged on account of race or color, and it gives Congress the power to enforce that
command, but the Amendment is not designed to punish for the past; its purpose is to
ensure a better future. To serve that purpose, Congress--if it is to divide the States--must
identify those jurisdictions to be singled out on a basis that makes sense in light of
current conditions. It cannot rely simply on the past. Yet the proposed formula does just
that by reaching back years ago to bring a jurisdiction within the coverage formula.
Furthermore, the use of previous Section 5 objections to trigger coverage
unconstitutionally targets the same States that were subject to preclearance under the

last Section 4 formula. States not previously subject to Section 5 will have no history to
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trigger coverage. Such disparate treatment will again render the proposed formula

unconstitutional.

Any formula must be forward looking to be consistent with Shelby. Any strict
“geographic formula” could never pass constitutional muster, regardless of a practiced
based coverage formula that could accompany it. Quite simply, the proposed formula

will never pass constitutional muster.

No need for a Statutory Standard for Vote Denial Claims under Section 2

Claims that the Brnovich decision “gutted Section 2” are absolute nonsense. In
Brnovich, the Supreme Court set forth a list of considerations by which vote denial
claims should be evaluated. The list is not exclusive and does not prevent courts from

considering additional factors when evaluating a vote denial claim

Section 2 of the Voting Rights Act forbids intentional discrimination. It also
proscribes processes that “result” in a discriminatory electoral outcome. The Act
provides in relevant part that a state or jurisdiction’s civil liability for a “denial or
abridgement of the right to vote is established, if based upon the totality of the
circumstances, it is shown that the political processes leading to nomination or election
in the State or political subdivision are not equally open to participation by members of
a protected class of citizens...in that it’s members have less opportunity than other

members of the electorate to participate in the right to vote. In its infancy, Section 2
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“results” cases typically involved a claim of “vote dilution” and targeted at-large or
multi-member electoral systems that deprived a racial minority of effective
representation. Seminal cases in vote dilution under Section 2 include Thornburg v
Gingles, 478 U.S. 30, (1986) and White v. Register, 412 U.S. 755, (1973), and provided
the appropriate analysis to evaluate a “results” claim based upon vote dilution.
However, prior to the recent Brnovich case, the Supreme Court had not resolved the
legal basis by which courts should evaluate a “results” claim based upon vote denial.
That is because vote denial claims were rarely made prior to 2013.2 If the date seems

familiar it is because the Shelby case was decided in 2013.

After Shelby plaintiffs began filing Section 2 “vote denial” claims against
electoral procedures such as voter identification requirements, trying to persuade courts
to lower the Section 2 evidentiary standard to a “disparate impact” standard, almost
identical to the retrogression standard of Section 5.3 This standard would make it almost
impossible for a state to ever make changes to its election laws, and has been recognized

for what it is... an attempt to use vote denial cases to challenge voter integrity reforms

2997F. Supp. 2d 322, 346 (M.D.N.C. 2014)

3 See Adams, J. Christian (2015) "Transformation: Turning Section 2 of the Voting Rights Act into Something It Is Not," Touro Law
Review: Vol. 31 : No. 2, Article 8.
Auvailable at: https://digitalcommons.tourolaw.edu/lawreview/vol31/iss2/8
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using Section 2 as a substitute for Section 5. The use of this theory of liability created a
conflict among the circuit courts. Brnovich presented the Supreme Court with an
opportunity to enunciate a constitutional standard for courts to evaluate a vote denial
claim moving forward. Claims that the Brnovich decision “gutted Section 2 are
absolute nonsense. In Brnovich, the Supreme Court set forth a list of considerations by
which vote denial claims should be evaluated. The list is not exclusive and does not

prevent courts from considering additional factors when evaluating a vote denial claim.

While the Department and many of my colleagues here may not like the result in
Brnovich, it was their improper use of Section 2 as a replacement for Section 5 that

necessitated the Brrnovich decision.’
Practice Based Preclearance:

H.R 4°s practice-based preclearance triggers will require most electoral changes to
be submitted for preclearance, no matter how inconsequential the change may be. For

example, a polling place change does not just include a change in physical address. It

4 Memorandum #119 (2014), http://www.heritage.org/research/reports/2014/03/disparate -impact-and-section-2-of-
the-voting-rights-act. But see Christopher S. Elmendorf & Douglas M. Spencer, Administering Section 2 of the

Voting Rights Act After Shelby County, 115 Colum. L. Rev. 2143 (2015)

3 Noel H. Johnson, Resurrecting Retrogression: Will Section 2 of the Voting Rights Act Revive Preclearance
Nationwide?, 12 Duke Journal of Constitutional Law & Public Policy 1-21 (2017)
Available at: https://scholarship.law.duke.edu/djclpp/vol12/iss3/1
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includes ANY change to the polling place. If a polling place moved from the school
gym to the school cafeteria, the lawyers in the Voting Section would have to review and
approve or reject the change. Voter registration changes include office hour openings
from 8:30 to 8:25 would have to be approved. Any change in polling place signage font
would have to be approved. Any change in location of the office of the Registrar from
the old city hall to the new city hall literally across the street, changes in the numbering
of precinct numbers that do not affect location, all of these would have to be approved.
Additionally, every local town annexation must be submitted and approved. These types
of changes represent the majority of those reviewed. The Attorney General does not
have the burden of establishing a discriminatory purpose or effect to issue an objection
under Section 5. The burden is on the jurisdiction submitting the change to prove that
the proposed change does not have a discriminatory purpose or discriminatory effect. In

essence, the submitting jurisdiction must prove a negative.
Present Tools Exist to Stop Discrimination

Permanent provisions of the Voting Rights Act such as Section 2 still prohibit
discrimination and provide the Justice Department with the ability to challenge election
procedures. In June of this year DOJ announced was suing the State of Georgia. Yet the
Department has only brought 5 Section 2 cases since the Shelby decision in 2013. If
rampant discrimination in voting actually exists why hasn’t the DOJ brought hundreds

of cases challenging these ills?
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Language minority provisions such as Section 203 and Section 4(3) were not
affected by the Shelby decision. Section 3(c) the “bail in provision”, allows a judge to
order a state or subdivision to submit to the preclearance provisions, if it finds that the
jurisdiction intentionally discriminated against minority voters. It is also consistent with
the Shelby mandate that federal oversight of state or local elections be closely matched
by need. However, as proposed, H.R. 4 would also allow a jurisdiction to be subjected
to the rigors of Section 3 (¢) for violations of H.R. 4, violations of Section 5, or when a
jurisdiction has agreed to settle a case through a consent decree. None of the new
allowable triggers require a showing of intentional discrimination and are inconsistent
with permissible federal oversight as outlined in the Shelby decision. Lastly, but of great
importance is Section 11(b), which prohibits intimidation, threats, or coercion directed
towards voters or those aiding voters. This section is also available post Shelby, yet
there has not been a case brought by the Department through 11(b) since the case

against the New Black Panther Party in 2009.
Twisted Injunction Standards

The new “evidentiary standard” for obtaining a preliminary injunction proposed in
H.R. 4 sets federal law on its head. This is an intrusion into the exclusive province of
the courts. The Supreme Court has held that a plaintiff seeking a preliminary injunction
must establish that he is likely to succeed on the merits, that he is likely to suffer

irreparable harm in the absence of preliminary relief, that the balance of equities tips in
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his favor, and that an injunction is in the public interest. Winter v. Natural Resources
Defense Council, Inc., 555 U.S. 7, 20, (2008). The Court further noted that because a
preliminary injunction is such an extraordinary remedy, it is NEVER awarded as a
right., and that courts should pay particular regard for the public interest. Winter at 24.
The new standard contained in H.R. 4 not only disregards the public interest held by the
State, H.R. 4 actually prohibits the court from considering the interest of the State in any

application for the preliminary injunction.

Thank you for your time and attention.
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U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530
April 12, 2006

The Honorable F. James Sensenbrenner
Chairman

Committee on the Judiciary

U.S. House of Representatives
‘Washington, D.C. 20515

Dear Mr. Chaitman:

This responds to your letter dated February 28, 2006, requesting information about the
Civil Rights Division. You first requested information about the Division’s procedures in
Voting Rights Act cases.

The Voting Section of the Civil Rights Division employs a consistent and straightforward
decision-making process. Regardless of the type of decision to be made — whether to file a
lawsuit, to make a determination under Section 3, or to provide legal arguments - the decision-
making process begins with a careful analysis of the facts and the legal elements at issue. Justice
Department attorneys have great legal skill and knowledge. They are expected to identify all of
the relevant facts, legal issues and other concerns that bear upon a law enforcement decision.
This process often begins with a search for relevant and reliable evidence. Voting Section
attorneys interview potential witnesses; locate, authenticate and review documents; corroborate
potential facts; and track back from the many second- and third-hand allegations, regularly
received by the Section, in order to identify trustworthy evidence. After identifying and )
obtaining evidence that bears upon a particular course of action, Section attorneys identify and
explore potential defenses. They are responsible for making recommendations that follow the
law as written by the Congress and intexpreted by the judiciary. Varied and sometimes
contradicting views are encouraged. Only after this careful process, does a matter move forward
for decision.

Each stage of the decision-making process is interactive. The activity of Department
attorneys is guided and encouraged at every step by more senior attomeys, typically Special
Litigation Counsel and Deputy Section Chiefs, as well as by the Chief of the Voting Section.
Each of these supervisors is a career attorney, as well, with significant experience in civil rights
and voting rights litigation, The current Voting Section Chief has been with the Civil Rights
‘Division for over 30 years. The Section Chief is responsible for presenting the Section
recommendation to Division leadership. Under 28 C.F.R. 51.3, the Chief of the Voting Section
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The Honorable F. James Sensenbrenner
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has the authority to preclear state voting redistricting plans submitted under Section 5 of the
Voting Rights Act.

The Department of Justice rightly expects the highest standards and strict adherence to
the law by its attorneys. Nowhere is such fidelity more important than when addressing the
sensitive areas touched on by the Voting Section, where we strive to maintain the highest
standards of professionalism.

. Citing Johnson v. Miller, 864 F. Supp. 1354 (S.D. Ga. 1994); Miller v. Johnson, 515 U.S.
900 (1995); Abrams v. Johnson, 521 U.S. 74 (1997); and United States v. Jones, 125 F.3d 1418
(11th Cir. 1997), you also requested information of any “instances, past or present, where the
Civil Rights Division’s legal work was either admonished in a court opinion or where the
Division paid attorneys’ fees or settlement fees over its involvement in a lawsuit.” The following
cases arguably contain “admonish{ments)” similar in degree to those in the cases that you cited or
involve the payment of attorneys’ or settlement fees for purportedly unfounded litigation. While
the Department fully respects and accepts the court rulings, judicial statements, dispositions and
payments in these matters, we do not concede by listing them here that each was warranted.

1. . Johnsonv. Miller. In 1992, the Voting Section of the Civil Rights Division
precleared a legislative redistricting plan in Georgia, after rejecting two previous
plans because there were only two majority black distriets. In 1994, voters
challenged the constitutionality of the state’s Eleventh Congressional District,
contending that it was a racial gerrymander, and sought to enjoin its use in
congressional elections. Shortly after the case was filed, the Voting Section
intervened as a defendant. The plaintiffs prevailed. 864 F. Supp. 1354 (S.D. Ga.
1994) (Copy of opinion enclosed as Attachment A). Astelevant to your request,
the court stated, “{d]uring the redistricting process, [the ACLU attorney] was in
constant contact with . . . the DOJ line attorneyis éverseeing preclearance of
Georgia’s redistricting efforts. ; . . The Court was presented with a sampling of
these communiques, and we find them disturbing. ‘It is obvious from a review of
the materials that [the ACLU attomey’s] relationship with the DOJ Voting
Section was informal and familiar; the dynamics were that of peers working
together, not of an advocate submitting proposals to higher authorities.” Jd.at
136; see also id. (Voting Section attorneys™ “professed ‘ammnesia [about their
relationship with the ACLU attorney] less than credible™); id. at 1364 (“Though

. counsel for the United States objected to Plaintiffs’ ‘characterization that the
Justice Department “suggested things” {to the General Assembly],’ it is
disingenuous to submit that DOJ’s objections were,anything less than implicit
sommands.”) (¢itation omitted); id. at 1367-68 (“the Department of Justice had
cultivated a number of partisan ‘informants’ within the ranks of the Georgia
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legislature”. . . “We find this practice disturbing.”); id. at 1368 (“the considerable
influence of ACLU advocacy on the voting rights decisions of the United States
Attorney General is an embarrassment™); id. (“It is surprising that the Department
of Justice was so blind to this impropriety, especially in a role as sensitive as that
of preserving the fundamental right to vote.”).

In 1994, the United States appealed Johnson v. Miller to the U.S. Supreme Court,
arguing that evidence of a legislature’s deliberate use of race in redistricting is
insufficient to establish a racial gerrymander claim. The Court found for the
plaintiffs-appellees. Miller v. Johnson, 515 U.S. 900, 910 (1995) (Copy of
opinion enclosed as Attachment B). As relevant to your request, the Court stated,
“[ilnstead of grounding its objections on evidence of a discriminatory purpose, it
would appear the Governiment was driven by its policy of maximizing
majority-black districts. Although the Government now disavows having had that
policy and seems to concede its impropriety, the District Court's well-documented
factual finding was that the Department did adopt a maximization policy and
followed it in objecting to Georgia's first two plans.” Jd. at 924-25 (citations
omitted). See also id. at 926 (“The Justice Department's maximization policy
seems quite far removed from [Section 5 of the VRA]’s purpose.”); id. at 927
(“the Justice Department's implicit command that States engage in presumptively
unconstitutional race-based districting brings the Act, once upheld as aproper
exercise of Congress' authority under [Section] 2 of the Fifteenth Amendment into
tension with the Fourteenth Amendment.”) (citation omitted). In 1995, the
Department agreed to pay $202,000 to settle plaintiffs’ interita claims for
attorneys’ fees. In 1997, the Department agreed to pay an additional $395,000 to
settle plaintiffs’ remaining claims for attorneys’ fees, expenses and costs.

2. Hays v. State of Louisiana. In 1992, the Voting Section of the Civil Rights
Division precleared a redistricting plan for Louisiana. The same year, voters sued
Louisiana, contending, among other things, that the plan constituted
impermissible gerrymandering in violation of the Equal Protection Clause. The
Voting Section initially participated as amicus curiae in September 1992 and
subsequently intervened as a defendant in July 1994. The district court held the
plan to be unconstitutional. 839 F. Supp. 1188 (W.D. La. 1993) (Copy of opinion
enclosed as Attachment C). As relevant to your request, the court stated, “neither
Section 2 nor Section 5 of the Voting Rights Act justify the [U.S. Attomey
General’s Office’s] insistence that Louisiana adopt a plan with two-safe, black
majority districts.” Id. at 1196 1.21; see also id. (DOJ’s position was “nothing
more than...‘gloss’ on the Voting Rights Act — a gloss unapproved by Congress
and unsanctioned by the courts.”); id. (“[the Assistant Attorney General’s Office]
arrogated the power to use Section 5 preclearance as a sword to implement
forcibly its own redistricting policies.”).
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Louisiana enacted a new redistricting plan. The district court strack down the
revised plan. 936 F. Supp. 360 (W.D. La. 1996) (per curiam) (Copy of opinion
enclosed as Attachment D). As relevant to your request, the court stated, “the
Justice Department impermissibly encouraged -- nay, mandated -- racial
gerrymandering.” 1d. at 369. The court also noted that “the Legislature
succumbed to the illegitimate preclearance demands of the Justice Department.”
Id. at 372; see also id. at 363-64, 368-70. In 1999, the Department agreed to pay
$1,147,228 to settle claims for attorneys’ fees, expenses, and costs.

3. Scott v. Department of Justice. On August 12, 1992, the Voting Section of the
Civil Rights Division precleared a redistricting plan in Florida. In 1994, voters
sued the Department and the State of Florida, contending that the state’s
configuration for a certain Senate district violated the Equal Protection Clause.
After the Supreme Cowrt’s decision in Miller v. Johnson, 515 U.S. 900 (1995),
and United States v. Hays, 515 U.S. 737 (1995), the parties agreed to proceed by
mediation. The district court approved the mediated settlement (which did not
address attorneys’ fees) in March 1996. Scott v. Department of Justice, 920 F.
Supp. 1248 (M.D. Fla. 1996). In 1999, the Department and plaintiffs settled
plaintiffs’ claims for attoreys’ fees, expenses and costs for $95,000.

4, United States v. City of Torrance. In 1993, the Employment Litigation Section of
the Civil Rights Division brought suit, alleging that the City of Torrance,
California, had engaged in a pattern or practice of discrimination in its hiring of
new police officers and firemen. The defendant prevailed. The district court
concluded that the Division’s actions violated Rule 11 of the Federal Rules of
Civil Procedure, or alternatively 42 U.S.C. 2000e-5(k), and awarded attorneys’
fees. The Ninth Circuit affiimed the district court. 2000 WL 576422 (9th Cir.
May 11, 2000) (Copy of opinion enclosed as Attachment E). The court stated
that attorneys’ fees may be awarded in a Title VII case when the plaintiff’s action
is “frivolous, unreasonable, or without foundation.” 4. at *1 (citation quotation
marks omitted). As relevant to your request, the court stated, “[i]n this case, the
record amply supports the district court’s determination that this standard was
satisfied, that is, ‘that the Governiment had an insufficient factual basis for
bringing the adverse impact claim’ and ‘that the Government continued to pursue
the claim . . . long after it became apparent that the case lacked merit.”” Jd. The
Ninth Circuit affirmed the district court’s award, in 1998, of $1,714,727.50 in
attorneys’ fees.

5. United States v. Jones. In 1993, the Voting Section of the Civil Rights Division
. sued county officials in Dallas County, Alabama, under Section 2 of Voting

Rights Act and the Fourteenth and Fifteenth Amendments. The Division alleged

that at least fifty-two white voters who did not reside in a black-miajority district
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were improperly permitted to vote in that district. The defendants prevailed and
the district court ordered the government to pay attorneys’ fees under the Equai
Access to Justice Act (“BATA”), 22 U.S.C. 2412(d)(1(4) i
affirmed. As relevant to your request, the court stated that a “properly conducted
investigation would have quickly revealed that there'was no basis for the claim
that the Defendams ‘were guilty of prrposeful discrimination against black voters.

. The filing of an action charging a person with depriving a fellow citizen of a
ﬁ.mdamental constitutional right w1thout conducting a proper investigation of its
truth is unconscionable. . . Hopefilly; we will not again be faced with reviewing
acaseas carelessly mstlgated as this 425 F.3d 1418, 1431 (11th Cir. 1997)
(Copy of opinion enclosed as Attachment F) In 1995, the district court ordered
the Department to pay $73,038.74 in aitorneys’ fees and expenses. In 1998, the
appellate court ordered the Department to pay an additional $13,587.50 in
attorneys’ fees.

6. Motoyoshi v. United States. In 1993, the Office of Redress Administration of the
Civil Rights Division denied compensation to a Japanese-American man relocated
during World War II. He filed suit challenging the denial. The district court
granted the plaintiff’s motion for summary judgment. As relevant to your
request, the court stated that the Department’s “failure to consider and determine
plaintiff's eligibility for compensation . . . was arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” 33 Fed. CI. 45, 52'(1995)
(Copy of opinion enclosed as Attachment G). In 1995, the court ordered the
Department to pay $8,437 in attorneys® fees under the EAJA.

7. United States v. Tucson Estates Property Owners Assoctation, Inc. Tn 1993, the
Housing and Civil Enforcement Section of the Civil Rights Division brought suit
alleging that an owners’ association in Tucson violated the Fair Housing Act. The
defendants prevailed on summary judgment. United States v. Tucson Estates
Prop. Owners Ass’n, Inc. No. 93-503, slip op. (D. Ariz. Nov. 7, 1995) (Copy of
order is enclosed as Attachment H). As relevant to your request, the court stated,
“it is not a reasonable legal basis that the United States lacked in this case; it was
the factual basis upon which its legal theory rested that was unreasonable. Based
on the totality of the circumstances present prior to and during litigation, this
Court finds that the United States’ position was not substantially justified.” /d. at
5 (emphasis in original) (citation and quotation marks omitted). In 1995, the
court ordered the Department to pay $150,333.07 in attorneys’ fees and expenses
under the EAJA,

3. United States v. Laroche. In 1993, the Housing and Civil Enforcement Section of
the Civil Rights Division brought a Fair Housing Act suit in federal district court
in Oregon. The defendants prevailed on summary judgment. The court awarded
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defendants $17,885.78 in attorneys’ fees and costs. The United States appealed.
During the pendency of the appeal, the parties entered into a settlement and filed a
joint stipulation of dismissal on April 24, 1995. The district court withdrew and
rendered void its rulings on summary judgment and attorneys’ fees and dismissed
the case on December 28, 1995.

Smith v. Beasley and Able v. Wilkins (consolidated cases). In 1994, the Voting
Section of the Civil Rights Division precleared South Carolina State House
districts, and then precleared State Senate Districts in 1995. Voters challenged the
constitutionality of South Carolina House and Senate districts created by the state
legistature in two separate actions, which were consolidated. The Voting Section
intervened as a defendant in the House action on May 3, 1996. On September 27,
1996, the court found that six of nine House districts and all three Senate districts
were unconstitutional as they were drawn with race as the predominant factor. As
relevant to your request, the court stated, “{t]he Depar!ment of Tustice's advocacy.

pidemic, of amnesia that has
dimmed the memory of: many. DO.T attorneys “Who were mvolved w1th South

ina's ¢ s to produce a reapportlonment plan that would pass

946 F. Supp. 1174, 1190-91 (D.S.C. 1996) (Copy of opinion
enclosed as Attachment D); see also id. at 1208 ([t]he Department of Justice in
the present case, as it had done in Miller, ‘misunderstood its xole under the
preclearance provisions of the Votlng Rights Act, Here, Department of Jusnce

ntumber of maj orlty [black voting age populatlon] districts in an effort to achieve
proportionality. . .. It is obvious that the Votmg Sectlon of the Department of
Justice mxsunderstands itsTole in the reapportionment process.”). In 1996, the
Department settled plaintiffs’ claims for attorneys’ fees and costs for $282,500.

United States v. Weisz. Tn 1994, the Housing and Civil Enforcement Section of
the Civil Rights Division initiated a religious discrimination suit under the Fair

Housing Act. The district court granted defendant's motion for judgment on the
pleadings. 914 F. Supp. 1050, 1055 (S.D.N.Y. 1996). In 1997, the Department
settled the issue of attorneys’ fees and costs for $7,857.50.

Abrams v. Johnson. In 1996, the United States appealed a later proceeding in
Johnson v. Miller to the Supreme Court, alleging that the district court's plan did-
not defer to the legislative preferences of the Georgia Assembly because it had
only one majority-black district when all previous Assembly plans had two, and
that it diluted minority voting strength by not adequately representing the voting
interests of Georgia's black population, in violation of the Voting Rights Act. The
Court found for the plaintiffs-appellees. 521 U.S. 74 (1997) (Copy of opinier
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enclosed as Attachment J). As relevant to your request, the court made a number
of statements. E.g., id. at 90 ("Interference by the Justice Department, leading the
state legislature to act based on an overriding concern with race, disturbed any
sound basis to'defer to the 1991 unprecleared plan; the unconstitutional
predominance of race in the provenance of the Second and Eleventh Districts of
the 1992 precleared plan caused them to be improper departure points; and the
proposals for either two or three majority-black districts in plans urged upon the
trial court in the remedy phase were flawed by evidence of predominant racial
motive in their design."); id. at 93. . ’

In total, the Division was ordered to pay or agreed to pay $4,107,595.09 from 1993 to
2000 in the eleven cases specified above. In searching for instances where the “Division’s legal
work” has been “admonished in a court opinion,” we have diligently searched through both
published and unpublished judicial decisions available on electronic databases. In searching for
instances “where the Division paid attorneys’ fees or settlement fees over its involvement in a
lawsuit,” we also have diligently searched through financial records maintained by the Division
for such expenditures of government funds. We note that these records are only complete for the
past thirteen fiscal years. Consistent with your request, our summary does not include cases
where the Department was only assessed costs pursuant to Fed. R. Civ. P. 54(d)(1), which
provides for the prevailing party in an action to be awarded costs other than attorneys” fees by the
losing side “as of course.” Please be aware, however, that the amounts paid by the Division in
seven of the eleven cases listed above may include such costs because those settlement
agreements or court orders did not separate costs from attorneys’ fees. In the event that we
discover any additional information responsive to your February 28, 2006, letter, we will
supplement this letter in a timely manner.

Tharnk you for the opportunity to address the work of the Civil Rights Division. Please do
not hesitate to contact the Department of Justice if we can be of further assistance in this or any
other matter. .

Sincerely,

Vil € Wosiditt,

‘William E. Moschella
Assistant Attorney General

Attachments

ce:  The Honorable John Conyers, Jr.
Ranking Minority Member
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Excerpts about Voting Section partisan bias in 1990’s Voting Rights matters.

1. Federal District Couxt Opinions

“During the redistricting process, Ms. Wilde [of the ACLU] was in constant contact with
both Keith Borders and Thomas Armstrong, the DOJ line attorneys overseeing
preclearance of Georgia's redistricting efforts. See Tr. IV, at 39, 231. [transcript of
testimony] There were countless communications, including notes, maps, and charts, by
phone, mail and facsimile, between Wilde and the DOJ team; those transactions signified
close cooperation between Wilde and DOJ during the preclearance process. The Court
was presented with a sampling of these communiqués, and we find them disturbing.”

- Johnson v. Miller, 864 F,Supp.‘ 1354, at 1361-2 (SD Ga. 1994).

“It is obvious from a review of the materials that Ms. Wilde's [of the ACLU] relationship
with the DOJ Voting Section was informal and familiar; the dynamics were that of peers
working together, not of an advocate submitting proposals to higher authorities. See,
e.g., PREExh. 57H, 571. DOJ was more accessible--and amenable--to the opinions of the
ACLU than to those of the Attorney General of the State of Georgia. See Pltf.Exh. 52,
54, 57, 57A-M, 165; Tr.V, at 3-4. It is clear from our proceedings that Ms. Wilde
discussed with DOJ lawyezs the smallest details of her plan, constantly sending revisions,
updates, and data throughout the period from October, 1991 to April, 1992; she
occasionally sent documents to DOJ lawyers ‘per your request.’” )

- Johnson v. Miller, 864 F.Supp. 1354, at 1362 (SD Ga. 1994).

“Ms. Wilde [of the ACLU] worked with DOJ in ot