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THE IMPLICATIONS OF BRNOVICH v.
DEMOCRATIC NATIONAL COMMITTEE AND
POTENTIAL LEGISLATIVE RESPONSES

Friday, July 16, 2021
U.S. HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS,
AND CIVIL LIBERTIES

COMMITTEE ON THE JUDICIARY
Washington, DC

The Subcommittee met, pursuant to call, at 1:03 p.m., via Zoom,
Hon. Steve Cohen [chairman of the subcommittee] presiding.

Present: Representatives Cohen, Nadler, Raskin, Ross, Jackson
Lee, Johnson of Louisiana, Jordan, and Fischbach.

Staff Present: John Doty, Senior Advisor; Moh Sharma, Director
of Member Services and Outreach & Policy Advisor; Jordan
Dashow, Professional Staff Member; Cierra Fontenot, Chief Clerk;
John Williams, Parliamentarian; Keenan Keller, Senior Counsel;
Gabriel Barnett, Staff Assistant; Atarah McCoy, Staff Assistant;
Merrick Nelson, Digital Director; Kayla Hamedi, Deputy Commu-
nications Director; James Park, Chief Counsel; Will Emmons, Pro-
fessional Staff Member/Legislative Aide; Matt Morgan, Counsel,;
Betsy Ferguson, Minority Senior Counsel; Caroline Nabity, Minor-
ity Counsel; and Kiley Bidelman, Minority Clerk.

Mr. CoHEN. The Committee on the Judiciary, Subcommittee on
the Constitution, Civil Liberties, and Civil Rights will come to
order.

Without objection, the Chair is authorized to declare a recess of
the Subcommittee at any time.

I welcome everyone to today’s hearing on the implications of
Brnovich v. Democratic National Committee and potential legisla-
tive responses.

Like to remind Members that we have established an email ad-
dress and distribution list dedicated to circulating exhibits, mo-
tions, or other written materials that Members might want to offer
as part of our hearing today. That would be judiciarydocs@
mail.house.gov. We will distribute them to Members and staff as
quickly as we can.

Finally, I would ask all Members and witnesses to mute their
microphones when you are not speaking. This will help prevent
feedback and other technical issues. You may unmute yourself at
any time when you seek recognition.
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I will now recognize myself for an opening statement.

Rights are only as strong and meaningful as the ability to en-
force them. Among the most fundamental rights in our country is
the right to vote, free from discrimination based on race or eth-
nicity. And at a time when American democracy itself is under se-
vere threat from demagogue forces, amid a tidal wave of voter sup-
pression efforts in many States since the 2020 election, it is more
important that we in Congress help facilitate strong and expansive
enforcement of voting rights, and no statute is more central to this
effort than the Voting Rights Act of 1965.

Yet, 2 weeks ago, the Supreme Court’s conservative majority reit-
erated its hostility to the VRA’s simple purpose of eradicating race
discrimination in voting by further undermining the Act’s enforce-
ment mechanisms in Brnovich v. Democratic National Committee.
In reaching its decision, the Court compounded the damage it in-
flicted on the Voting Rights Act in 2013, when it effectively gutted
the Act’s most powerful enforcement mechanism, its preclearance
requirement, section 5 in Shelby County v. Holder.

In Brnovich, the Court upheld two Arizona voting measures and
some legal challenges brought pursuant to section 2 of the VRA, al-
leging that these measures denied or abridged minority citizens’
voting rights on account of race or ethnicity. That is what the sec-
tion 2 is about.

In 1982, in response to an earlier Supreme Court decision re-
stricting the scope of section 2, Congress wrote the current version
of section 2, deliberately choosing to use very broad and expansive
language.

Section 2(a) provides that no voting qualification or prerequisite
to voting or standard practice or procedure shall be imposed or im-
plied by any State or political subdivision in a manner that results
in a denial or abridgement of any citizen’s right to vote on account
of race, color, or language minority status.

Section 2(b) provides that there is a section 2(a) violation when,
based on the totality of the circumstances, it is shown that the po-
litical processes of the State or locality are not equally open to par-
ticipation by minority citizens. That means that minority citizens,
quote, have less opportunity than other Members of the electorate
to participate in the political process and to elect representatives
of their choice.

In 1986, the Supreme Court, in Thornburg v. Gingles, adopted a
list of historical and social factors taken from Senate report of the
1982 amendments to section 2 that courts should consider when as-
sessing whether, under the totality of the circumstances test, the
voting Rule violates section 2. Taken together, this expansive rules
test has now been in place for four decades.

More troubling than the outcome of the individual cases at issue
with Brnovich was the reasoning underlying it and its potential im-
pact to future cases alleging vote denial claims under section 2.

In a brazen opinion, the Court in Brnovich created out of thin
air five guideposts that lower courts are to follow in assessing vote
denial claims under section 2. These guideposts are found nowhere
in the Voting Rights amendment—or Voting Rights Act, directly
contradicts section 2’s purpose, and potentially narrows its scope.
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As Justice Kagan wrote in dissent, the Court was operating in
a law-free zone, or this was an activist court not relying on prece-
dent.

Depending on how lower courts interpret and apply these guide-
posts, any one of them can become a giant loophole for States and
localities to discriminate against minority citizens. Taken together,
they can present a formidable obstacle for future section 2 plain-
tiffs alleging vote denial claims.

One particularly offensive example is the, quote, “size of dis-
parity,” end quote, guidepost, under which the Court concluded
small disparities in the burden imposed by a challenge to voting
Rule are less likely than large ones to indicate that an election sys-
tem is unlawfully discriminatory. Kind of like a light violation of
the law.

Put another way, this can be taken to mean that imposing a lit-
tle bit of racially disparate burdens in voting is okay. That is really
amazing.

Of course, section 2 contemplates no such de minimis exception
for racially discriminatory burdens in voting. section 2 allows for
no voting qualification or other practice or procedure that results
in denial or abridgement of the right to vote. In essence, strict
scrutiny.

Moreover, how does one assess that a racially disparate burden
is small enough not to matter? Just a little bit of discrimination,
just a little bit of racial animosity and political politics over race
and justice and equality.

The Court provides no answer, leaving the door wide open for
voting rights defendants to make the argument, and for lower
courts to accept, that many kinds of racially disparate burdens are
too small to violate section 2.

In a similar vein, the Court created a mere inconvenience excep-
tion to section 2, concluding that an assessment of a section 2 vote
denial claim had to account for the usual burdens associated with
voting and that such ordinary burdens cannot implicate section 2.
Of course, section 2 recognizes no such exception. Moreover, this
guidepost put the cart before the horse.

The whole point of a section 2 inquiry, when focused on the inter-
action of a given jurisdiction’s historical and social condition with
facially neutral voting rules, is to determine whether such a voting
rule, which might impose a mere inconvenience or usual burden on
White citizens, might have a discriminatory effect on minority citi-
zens’ voting opportunities.

Without section inquiry, no court can objectively say whether a
voting Rule imposes a burden that is merely inconvenient. The
Court’s decision in Brnovich is deeply troubling because of its im-
plications for section 2, what we have left of the Voting Rights Act
after the emasculation in 2013. It heightens the risk that future
sec‘lcion 2 plaintiffs in vote denial cases will have a harder time pre-
vailing.

It did, however, leave Congress with the option to respond with
a legislative fix. We welcome suggestions from our witnesses how
to best respond to this problematic decision, other than redis-
tricting the Senate. I thank our witnesses for participating in to-
day’s hearing and look forward to their testimony.
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Now, I would like to recognize the Ranking Member, who today
will be the gentlelady from Minnesota, Ms. Fischbach, for her open-
ing statement.

Ms. FiscHBACH. Thank you very much, Mr. Chair.

Today’s Subcommittee hearing is about the decision, the Su-
preme Court’s decision in Brnovich, and this is now the fourth
hearing this Subcommittee has held on the Voting Rights Act since
April. Today, we will hear the same talking points, which are being
repeated daily in the mainstream media.

I don’t know anyone who wants to prevent minorities or anyone
from voting, but I have many constituents who are calling on me
to protect the integrity of our elections. Let me be clear. Repub-
licans want every legally cast vote to be counted and want every
election to be free from fraud and error.

There are many commonsense ways of doing this, which I think
many of us could agree on behind closed doors and away from the
cameras, including the provisions from this case.

With this decision, the Supreme Court refused to politicize the
Voting Rights Act and to transfer the authority to regulate elec-
tions from the States to the courts.

As we know, the Election Clause of the United States Constitu-
tion gives State legislatures the authority to prescribe the times,
places, and manners of holding elections. That is simply what Ari-
zona did with its out-of-precinct policy and ballot collection restric-
tions, both commonsense measures that uphold the integrity of
their State’s elections.

The DNC disagreed and tried to politicize the VRA by chal-
lenging these measures under section 2. On July 1, 2021, the Su-
preme Court issued its decision, which presented the Court with its
first opportunity to weigh in on the VRA section 2 claim that chal-
lenged voting laws regulating the time, place, and manner of cast-
ing a ballot.

The Court held that Arizona’s regulations governing out-of-pre-
cinct voting and ballot collections did not violate section 2. Al-
though Justice Alito did not announce a test to govern all similar
VRA section 2 challenges, the Court found that equal openness of
election procedures remains the touchstone in establishing whether
there is a violation of section 2, and courts must examine the total-
ity of the circumstances.

The Court reiterated that States have a compelling interest in
preserving the integrity of its election process. The Court received
a letter from the Biden Justice Department, agreeing the case pre-
sented no VRA section 2 violations.

I look forward to discussing the implications that this case will
have on future section 2 litigation.

Like the Shelby decision, and contrary to misinformation, this
decision does not gut the VRA. Even after this decision, section 2
remains an effective tool to stop racially discriminative voting laws.
However, the decision denies its critics the opportunity to use the
VRA as a partisan tool to stop policy decisions that they simply dis-
agree with.

Following the 2020 election, several States have passed common-
sense election integrity reform measures, which I again think we
could agree on many of them behind closed doors. Unfortunately,
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we have already seen a false narrative pushed surrounding election
integrity efforts in an attempt to build a false record of voter sup-
pression to build momentum for amending the VRA.

It is disheartening that politician groups and legislators are
being maligned as trying to harm the very elections they are trying
to secure. For example, just look at the Biden Administration’s sec-
tion 2 lawsuit against Georgia. Georgia’s commonsense election in-
tegrity law is being attacked as discriminatory.

Instead of attacking the motives of good Americans on both sides,
we should be working together to ensure that both, that minorities
are protected from discrimination and that our elections are secure
from fraud.

I look forward to discussing this landmark voting rights decision
today, and I thank all the witnesses for being with us today.

Thank you, Mr. Chair. I yield back.

Mr. CoHEN. Thank you, Ms. Fischbach. I appreciate your opening
statement and for filling in for Mr. Johnson today.

It is now my pleasure to recognize the Full Committee Chair, the
gentleman from the great State of New York, the Empire State,
Mr. Nadler, for his opening statement.

Chair NADLER. Thank you, Mr. Chair.

Mr. Chair, I appreciate your holding today’s hearing to consider
what action Congress should take in response to the Supreme
Court’s recent decision in Brnovich v. Democratic National Com-
mittee, which significantly narrowed the scope of section 2 of the
Voting Rights Act of 1965.

Section 2 prohibits voting practices or procedures that discrimi-
nate on the basis of race, color, or Membership in certain language
minority groups. While the extent of the fallout remains to be seen,
the Brnovich decision appears to have significantly undermined
section 2’s voting rights protections.

Specifically, it will likely make it harder for plaintiffs to prove
vote denial claims under the results test, which Congress adopted
in 1982 as a guide for courts to determine whether the plaintiff has
established that a challenged voting practice violates section 2’s
prohibition on discrimination when the challenged practice, while
facially neutral, has a discriminatory effect.

One silver lining to this decision, however, is that it leaves Con-
gress with the ability to undo any potential damage the Court has
inflicted on section 2. That is because the majority’s opinion in
Brnovich is based solely on its tortured interpretation of section 2,
which is unsupported by the statute’s text and is contrary to its
purpose, and which Congress can correct through legislation.

Congress included section 2 in the Voting Rights Act with the
important purpose of protecting minority citizens from racial dis-
crimination in voting in those areas of the country that were not
subject to preclearance under section 5.

In 1980, in the case of City of Mobile v. Bolden, the Supreme
Court interpreted section 2 to prohibit only those voting measures
that were motivated by discriminatory purpose, narrowing what
had been the then understood scope of section 2.

In response, in 1982, Congress amended section 2’s language ex-
pressly to broaden its scope. Congress was concerned that State
and local policymakers were implementing facially neutral voting
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practices—like those affecting the time, place, or manner of elec-
tions—that could interact with underlying social conditions created
by historical discrimination to result in the denial of minorities’
right to vote.

Congress was intent on stopping this more subtle form of dis-
crimination. Yet, in what can only be described as a usurpation of
Congress’ constitutionally assigned legislative role, the Court in
Brnovich announced several new guideposts, seemingly from whole
cloth, that lower courts are to consider in evaluating vote denial
claims under section 2’s results test.

When evaluating claims under these new factors, lower courts
could narrow plaintiffs’ ability to challenge discriminatory, yet
facially neutral, voting practices, the very practices that Congress
broadened the scope of section 2 to confront.

None of these new guideposts have a basis in the text or legisla-
tive history of section 2. Instead, they appear to reflect what the
Brnovich majority thinks the scope of section 2 ought to be, not
what Congress actually intended the scope to be when it amended
the statute in 1982.

As I have already noted, Congress passed the current version of
section 2 in response to an earlier Supreme Court decision that
narrowed section 2’s scope. Today, 40 years later, Congress again
finds itself in the position of having to consider how to clarify the
scope of section 2 to ensure that broad voting rights protections re-
main in place.

The circumstances Congress faces today, however, appear far
more dire. The Brnovich decision has come in the midst of a new
wave of racially discriminatory voting rights laws across the coun-
try, which itself is a result of the Court’s disastrous 2013 decision
in Shelby County v. Holder, which gutted the VRA’s section 5
preclearance regime.

As many of you know, dozens of Texas lawmakers are in Wash-
ington now in a brave attempt to prevent the Texas legislature
from jamming through a harsh new voter suppression law. Similar
efforts to restrict voting are under way in State legislatures
throughout the country. Congress must ensure that Federal protec-
tions are in place to block such discriminatory laws.

In a dissent to the Brnovich opinion, Justice Kagan properly
raised the alarm. She wrote, “The Voting Rights Act of 1965 is an
extraordinary law. Rarely has a statute required so much sacrifice
to ensure its passage. Never has a statute done more to advance
the Nation’s highest ideals. Few laws are more vital in the current
moment. Yet, in the last decade, this Court has treated no statute
worse.”

I could not agree more.

Congress must Act where the Court has failed voters across the
country.

I thank Chair Cohen for holding today’s hearing, and I look for-
ward to the testimony of our witnesses.

With that, I yield back the balance of my time.

Mr. CoHEN. Thank you, Mr. Chair.

It is my understanding that the Ranking Member of the Full
Committee, the gentleman from Ohio, Mr. Jordan, does not have
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an opening statement. If I am wrong, he is welcome to present at
this point.

Mr. JORDAN. No, thank you, Mr. Chair. I associate myself with
the remarks of Ms. Fischbach and look forward to the hearing.
Thank you for this and I look forward to hearing from our wit-
nesses.

Mr. CoHEN. Thank you, Mr. Jordan.

We welcome our witnesses and thank them for participating in
today’s hearing. I will now introduce each of the witnesses, and
after each introduction, will recognize that witness for his or her
oral testimony.

I do this a little differently. I give the introduction before they
testify so you can kind of have it in your mind, rather than doing
them all at once.

Each of your written statements will be entered into the record
in its entirety. Accordingly, I ask you to summarize your testimony
in 5 minutes. To help you stay within that frame, there is a timer
in the Zoom view that should be visible on your screen.

Before proceeding with the testimony, I remind all our witnesses
you have a legal obligation to provide truthful testimony in an-
swers to the Subcommittee. Any false statements you make today
may subject you to prosecution under section 1001 of title 18 of the
U.S. Code.

Our first witness is Sean Morales-Doyle. Mr. Morales-Doyle is
acting director of the democracy program at the Brennan Center
for Justice at the New York University School of Law, where he fo-
cuses on voting rights and elections. He advocates for pro bono re-
forms, like automatic voter registration and voting rights restora-
tion, while fighting back against voter suppression efforts in the
courts.

Prior to joining the Brennan Center, Mr. Morales-Doyle practiced
law in Chicago, where he litigated all manners of civil rights and
constitutional matters, and I am sure he had broad shoulders.

Mr. Morales-Doyle earned both his undergraduate and law de-
grees from Northwestern University. He served as a law clerk to
the Honorable William J. Hibbler of the U.S. District Court for the
Northern District of Illinois.

Mr. Morales-Doyle, you are recognized for 5 minutes.

STATEMENT OF SEAN MORALES-DOYLE

Mr. MORALES-DOYLE. Thank you, Chair Cohen, Ranking Member
Johnson, and Members of the Committee. Thank you for the oppor-
tunity to testify before you today about the Supreme Court’s recent
decision and how Congress should respond.

We are witnessing a wave of restrictive voting laws more signifi-
cant than we have seen since the voting rights was enshrined into
law. While the Supreme Court’s 2013 Shelby County decision
helped open the floodgates to these efforts to roll back voting
rights, the Brnovich decision weakened one of the tools we might
otherwise use to stem the tide.

So, Congress must once again meet this moment, as it has in the
past, in 1965 and in 1982, to protect voters from discrimination. To
provide truly comprehensive protection, Congress must restore the
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Voting Rights Act to its former glory and pass the For the People
Act to set a new standard for elections free from discrimination.

I will start with a brief explanation of the harm the Brnovich de-
cision does and then turn to potential remedies.

The first mistake of the Brnovich majority is that it departs from
decades of precedent and shifts the focus of its analysis away from
what Congress intended, which was an evaluation of how voting
rules interact with the effects of race discrimination. That is the
purpose of the totality of the circumstances test in section 2.

The Court shifts its focus to a set of five so-called guideposts for
courts to consider moving forward. In my written testimony, I ex-
plain in detail how each of these guideposts will lead courts astray
from the cause of identifying and rooting out discrimination in vot-
ing.

The short version is that they direct courts to view with skep-
ticism characteristics that are in reality the hallmarks of modern-
day voter suppression. The reality is that State legislatures are not
hacking but slicing away at voting rights from every angle. They
shave away access to mail voting. They cut back on in-person vot-
ing. They trim voters from the rolls through faulty purges.

While any one slice might appear minor, the end result is death
by a thousand cuts. This is how States, in the words of the Fourth
Circuit Court of Appeals, target voters of color with almost surgical
precision.

The majority in Brnovich seems willing to accept discriminatory
burdens, so long as they do not deny the right to vote to too many.
The majority doubts a restriction on one method of voting discrimi-
nates if there are other methods available.

If a State’s voting laws are better than the status quo in 1982,
the majority suggests it will be hard-pressed to find them discrimi-
natory.

What is worse, the majority is far too quick to accept the excuse
States give for these discriminatory laws in each and every in-
stance—fighting fraud. The Court accepts at face value the lie that
currently threatens to undermine our democracy.

My colleagues and I make it our mission to defend the right to
vote. This decision, following on Shelby County and others, leaves
us facing unprecedented attacks with a blunted tool for fighting
back.

So, what is the solution? To remedy the harm done by Shelby
County, Congress should restore preclearance by passing the John
Lewis Voting Rights Advancement Act.

Now to truly restore our power to push back on discriminatory
laws, Congress must strengthen section 2.

First, Congress must ensure that the Court’s wrong-headed
guideposts won’t prevent the identification of truly discriminatory
practices. Congress could spell out the considerations that are rel-
evant to determining whether a Rule produces discriminatory re-
sults, making explicit the central role that historical and current
discrimination must play in the Court’s analysis of section 2
claims.

The Senate factors helped guide the courts for decades, but Con-
gress could also elaborate upon them.
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Second, Congress must make clear that the true threat to our de-
mocracy is race discrimination, not widespread voter fraud. To
right-size deference to States, Congress could require courts to con-
sider the tenuousness of the relationship between the policy at
issue and the stated goal, or it could require States to prove that
the Rule in question actually serves the goal.

Finally, it is critical that Congress make explicit that there is no
tolerable level of race discrimination. With these goals in mind,
Congress can remedy the harm done to the Voting Rights Act.

Restoring the Voting Rights Act is not enough. Congress must
also pass the For the People Act and create a new national stand-
ard for voting. This will take some common tactics for restricting
voting off the table. We applaud the House for doing its part on
this already.

Thank you again for the opportunity to contribute to this con-
versation.

[The statement of Mr. Morales-Doyle follows:]
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Hearing on the Implications of Briovich v. Democratic National Committee
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Thank you for the opportunity to testify about the Supreme Court’s recent decision in
Brunovich v. Democratic National Commitiee and how Congress should respond. The Brennan
Center for Justice at NYU School of Law is disappointed by the damage the Court has done yet
again to one of the greatest pieces of legislation this body ever passed, the Voting Rights Act of
1965. We share this committee’s concern about the impact the Court’s decision will have and
applaud your prompt consideration of the proper congressional response. It will take the efforts
of many—organizers, advocates, and voters themselves—to ensure that voting rights are
protected in the wake of the decision. But only Congress can provide voters the legal protections
they need, restore the Voting Rights Act to its former glory, and pass the For the People Act to
set a new standard for open elections, free from discrimination, across the country.

L Congress must once again meet the moment and protect voting rights.

In 1965, our democracy was in crisis. In fact, for its entire history our nation had failed ta
truly live up to the ideals of democracy and political equality so powerfully written into the
Declaration of Independence and Preamble to our Constitution. And for almost a century, it had
failed to live up to the promise of the Fifteenth Amendment, that the right to vote would not be
denied or abridged on account of race. But in 1965, thanks to the heroism and sacrifice of so
many, including your former colleague, Congressman John Lewis, the world finally saw these
failures as a crisis. And Congress met the moment, passing a transformative law that finally set
the country on a path towards an inclusive democracy that provided people of color and Native
Americans the opportunity to participate equal to that of their fellow citizens.?

! The Brennan Center for Justice at New York University School of Law is a nonpartisan public policy and law
institute that works to reform, revitalize, and defend our country s system of demoeracy and justice. | am the Acting
Director of the Voting Rights and Elections Program. My testimony does not purport to convey the views, if any, of
the New York University School of Law,

* Voting Rights Act of 1965, Pub, L. 89-110, 79 Stat, 437



11

In 1982, after the Supreme Court undermined the effectiveness of that law with a
decision that made it harder to challenge discriminatory voting rules and electoral and districting
schemes by requiring proof of discriminatory intent,” Congress met the moment once again.
With the 1982 amendments to the Voting Rights Act, Congress made clear that it intended the
law to reach all race discrimination, not just the rules that were plainly motivated by bigotry,*
The Supreme Court recognized this call to eliminate racism from our elections, applying the
“totality of the circumstances” test Congress provided for evaluating whether state action
produced discriminatory results in Thornburg v. Gingles in 1986 and for decades thereafter’

Now, in 2021, our democracy is once again in crisis. Voters, who turned out in record
numbers last fall, are facing a backlash wave of restrictive voting laws more significant than we
have seen since before the Voting Rights Act was enacted.® As of June 21, 17 states had enacted
28 laws restricting voting access.” And this is just the latest wave in an almost decade-long trend
of restrictive action following the Supreme Court’s 2013 Shelby County v. Holder decision.® In
fact, the Court has issued a series of decisions that have dealt blow after blow to voting rights,
and Brnovich is just the latest.” While the Shelby County decision helped open the floodgates of
efforts to roll back voting rights, the Brnovich decision weakened one of the tools we might
otherwise use to stem the tide. As it has before, Congress must meet this moment,

II. The Bruovich opinion undermines Congress’s goals of addressing race
discrimination in voting and does harm to Section 2’s effectiveness.

In its opinion in Brrovich, the Court’s majority ignores the clear intention of Congress in
crafting Section 2: to provide a powerful tool to root out race discrimination in voting and
representation. The majority also departs from decades of precedent enforcing Section 2
according to that intention. The opinion does not provide a new rule to guide the application of
Section 2 by lower courts, but instead creates a new set of so-called “guideposts™ that are poorly
designed to identify and eradicate discriminatory policies and practices. '’

3 See Mobile v. Bolden, 446 1.8, 55 (1980).

4“This amendment is designed to make clear that proof of discriminatory intent is not required to establish a
violation of Section 2. §. Rep. 97-417, at 2 (1982).

3 Thornburg v. Gingles, 478 1.5, 30, 80 (1986).

© Voring Laws Roundup: May 2021 (hereinafter “Voting Laws Roundup™), Brennan Center for Justice, accessed July
13, 2021, available at hitps:/f'www brennancenter.orglour-work/research-reports/voting-laws-roundup-mav-2021

TId.

¥ The Effects of Shelby County v. Holder, Brennan Center for Justice, (Aug. 6, 2018), available at
https:/fwww . brennancenter.org/our-work/policy-solutions/effects-shelby-county -v-holder.

? See, e. g, Crawford v. Marion County Elections Board, 553 U.S. 181 (2008), Shelby County v. Holder, 570 U5
529 (2013): Husted v. A. Philip Randolph Instinite, 138 5. Ct. 1833 (2018).

1% Braovich v. Democratic National Committee, 594 U.S. |, slip. op. at 13 (2021).

2
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A. The Court’s majority departs from longstanding precedent that was guided
by congressional intent and aimed at identifying discriminatory results.

The first mistake of the Brrnovich majority was to shift the focus of its analysis away from
what Congress intended: an evaluation of how voting rules interact with the persistent effects of
race discrimination on our society.

The 1982 Amendments to Section 2 clarified that the law was meant to reach voting rules
and electoral and districting schemes that produced discriminatory results, even if there was not
definitive proof that they were motivated by a discriminatory purpose.'' More specifically,
Congress wanted to ensure that the law accounted for the way that facially neutral policies
interacted with the real-life effects of race discrimination. Congress designed the “totality of the
circumstances” test to require courts to consider “the impact of the challenged practice and the
social and political context in which it occurs” by conducting “a searching practical evaluation of
the ‘past and present reality.””!?

Four years later, when the Supreme Court first interpreted the amended Section 2 in
Thornburg v. Gingles, the Court embraced guidance from the Senate Judiciary Committee report
on the 1982 amendments.'* That report gave some examples of the circumstances that might be
relevant when evaluating allegedly discriminatory results—examples that have become known as
the “Senate Factors.”!* The Senate Factors guided courts in conducting the “intensely local
appraisal” of how race functioned in the jurisdiction in order to determine whether a disparate
impact could in fact be deemed a “discriminatory result,” or if it was merely a statistical
anomaly.

After Gingles, federal courts consistently used this non-exclusive list of relevant factors
to assess both “vote dilution” and “vote denial” claims' under Section 2.1¢ In “vote denial”
cases, courts applied the Senate Factors to assess whether a disparate burden on a protected class
of voters imposed by a challenged policy or practice is “caused by or linked to ‘social and
historical conditions’ that have or currently produce discrimination against members of the
protected class.”7

In Brnovich, the majority departs substantially from this precedent—and from the
congressional intent that spawned it. The majority acknowledges that certain of the Senate

1S Rep. 97-417, al 2 (1982).
12 ]d at 30, 67.

13 Gingles, 478 U.S, at 44,

8. Rep. No. 97-417, at 28, 29.

5 The Gingles decision arose in the context of a claim of “vote dilution,” i.e., a claim that a policy diluted the power
of minority votes. By contrast, a claim of “vote denial,” like the claim in Braovich, alleges that a policy placed a
burden on the ability of minority voters to vote.

16 See, e.g., Veasey v. Abbort, 830 F.3d 216 (5th Cir. 2016) (en banc);, Mich. APRI v. Johnson, 833 F.3d 656 (6th Cir.
2016); League of Women Voters of North Carolina v. North Carolina, 769 F.3d 224 (4th Cir. 2014), Gonzalez v.
Arizona, 677 F.3d 383, 407 (9th Cir. 2012); Sanchez v. Cegavske, 214 F. Supp. 3d 961 (D. Nev. 2016).

17 See, e.g., Ohio State Conf. of NAACP v. Husted, 768 ¥.3d 524, 554 (6th Cir. 2014), vacated on other grounds,
2014 WL 10384647 (6th Cir. Oct. 1, 2014).
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Factors may be relevant to applying the discriminatory results test, and expressly states that it is
not creating a new test for evaluating claims,’® but then ignores the Senate Factors entirely in its
own analysis. The opinion expressly downplays the importance of taking the persistent
“differences in employment, wealth, and education” created by centuries of discrimination into
account,”” focused instead on a set of five new “guideposts.”?’

Contrary to the central mission of the “totality of the circumstances” test, these
guideposts are not focused on the past and present race discrimination in the jurisdiction or how
the challenged voting rule interacts with it to produce racially disparate burdens on voting.

B. The Court’s new “guideposts” are poorly designed and will make it difficult
to identify and root out race discrimination in voting.

Due in large part to their departure from congressional intent, the Court’s guideposts are
simply poor tools for evaluating whether voting policies and practices produce discriminatory
results.

The first guidepost is “the size of the burden imposed by a challenged voting rule.”?! The
majority says that Section 2’s prohibition of the “denial or abridgment” of the right to vote does
not reach what are merely the “usual burdens of voting.”?* But in applying this guidepost, the
majority uses it to bat away what are actually severe burdens for some voters as “mere
inconveniences.” While dropping a ballot into the mail may impose nothing more than the “usual
burdens of voting” on many voters, there was ample evidence in the record in this case that this
was not true for many others, including, in particular, Native American voters. Only 18% of
Native American voters in Arizona’s rural counties receive home mail delivery, many have to
travel long distances to get to a mailbox or a polling place, and many do not have cars to help
them make those trips.?* As Justice Kagan notes, “what is an inconsequential burden for others is
for these citizens a severe hardship.”?*

The second guidepost is “the degree to which a voting rule departs from what was
standard practice when § 2 was amended in 1982”5 The majority uses 1982 as the benchmark
for evaluating the burden imposed by a voting rule because that was the year Congress last
amended Section 2. Of course, Congress was not satisfied with voting practices in 1982—that is
why it amended Section 2 to make it a more effective tool for challenging those practices.
Consider what it would mean to cement the status quo of 1982 into place: in the presidential
election that preceded the 1982 amendments to Section 2, there was a 12.3-point gap between the

¥ Braovich. stip. op. at 20.

P d at25.

2 1d at13.

M Jd at 16.

27

2 Id. at 36 (Kagan, [, dissenting).
2d at 38

% Id at17.
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turnout rates of white, non-Hispanic citizens and Black citizens,2® By 2016, this gap had shrunk
to 5.9 points—and in 2012, Black voters actually turned out at a higher rate than their white
counterparts.” Unfortunately, racial gaps in registration and voting persist today, especially in
midterm years, but we have taken great strides in the last forty years.

Moreover, looking to the practices in place in 1982 is simply not a helpful standard for
rooting out discrimination today. Thankfully, voting practices have come a long way since 1982,
when early voting was essentially non-existent and election officials could scarcely imagine
electronic pollbooks and online voter registration. But new and improved systems can still
discriminate against voters of color, and asking whether a system existed in 1982 does not
answer the question of whether it provides voters of color an equal opportunity to vote today.

The third guidepost is the “size of any disparities in a rule’s impact on members of
different racial or ethnic groups.”*® The majority says that “[s]mall disparities are less likely than
large ones to indicate that a system is not equally open.”?” But the Court’s application of this
principle, if taken to its logical extreme, would allow a truly discriminatory policy to stand so
long as it did not disenfranchise too many voters. Additionally, while the Court provides no
bright line for what sort of disparity is “too small” to raise a concern, it suggests a willingness to
turn a blind eye to policies that disenfranchise thousands of voters. Because the out-of-precinct
voting policy at issue in Arizona results in the disenfranchisement of less than one percent of
Arizonans, the majority dismisses the fact that thousands of voters of color and Native American
voters in Arizona had their ballots thrown out at a rate twice that of white voters.>”

The fourth guidepost requires courts to “consider the opportunities provided by a State’s
entire system of voting when assessing the burden imposed by a challenged provision.”*' The
majority’s application of this guidepost seems to allow a jurisdiction to impose restrictions on
one method of voting so long as there is another available. This logic relies on an unrealistic
view of how burdens impact voters. A voter whose ballot is tossed out because she showed up at
the wrong polling place on Election Day does not suffer less because she could have voted early.
And restrictions on a method of voting that is particularly accessible for certain voters because of
the realities of their lives—Ilike ballot collection is for rural Native American voters in Arizona—
are not canceled out by the availability of other, less accessible methods.

The fifth and final guidepost is “the strength of the state interests served by a challenged
voting rule.”*? As phrased, this guidepost is not exactly new. In fact, it is built into one of the
Senate Factors, which requires an assessment of whether the connection between the state

% See U.S. Census Bureaw, Reported Voting and Registration by Race, Hispanie Origin, Sex, and Age Groups:
November 1964 to 2018, available at hilps:/f/www census gov/datafables/ime-series/demo/voting-and-
registration/voting-historical-time-series. html.

¥ See id.

= Brnovich, slip. op. at 18,
21d.

¥ 1d. at 10,

A d at 18,

*1d at19.
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interest and the rule in question is “tenuous.”® The Court’s application of this guidepost,
however, suggests that the mere invocation of the specter of voter fraud is enough to justify a
discriminatory policy. This is not the first time the Court has accepted a state’s claim that its
restrictive voting laws were aimed at preventing voter fraud. But the Court’s embrace of this
pretextual justification for race discrimination is particularly troubling at this moment. For years
now, the idea that our elections are haunted by rampant voter fraud has been so thoroughly
debunked and exposed as a lie that it is scarcely worth rehashing here.** But the true threat that
this lie poses to our democracy has only become more clear in the months that led up to the
Brnovich decision, when the lie became a rallying cry for violent mobs attacking the Capitol in
an attempt at overturning the valid results of the 2020 presidential election.

C. The Court’s guideposts make it harder to challenge the modern-day
approach to vote suppression.

The majority’s guideposts are particularly harmful because they downplay the
significance of the hallmarks of modern voter suppression. Thanks to the Voting Rights Act,
these days we rarely see blatantly race-based disenfranchisement of broad swaths of the
electorate. Instead, as Congress noted in 2006, “discrimination today is more subtle.”** The
Brnovich majority makes it harder to challenge these more subtle practices.

As Justice Kagan points out, in modern times, one of the “subtle” ways to accomplish
discrimination “is to impose ‘inconveniences,” especially a collection of them, differentially
affecting members of one race.”*® In state after state, in the name of so-called “election
integrity,” legislatures have sliced away at each of the methods of voting available, sometimes
through a series of cumulative changes to policy and other times through omnibus bills that make
a number of changes across the system. They shave away access to mail voting by shortening the
timeframe to request a ballot, limiting the methods for returning one, or imposing stricter
signature requirements. They cut back on in-person voting by limiting early voting hours or
requiring strict photo ID to vote. They trim voters from the rolls through laws that make faulty
purges more likely or by limiting same-day registration.’” While any one change might appear
minor at first blush, the end result is death by a thousand cuts.

¥ 8, Rep. No. 97-417, at 29.

¥ See e.g., Brmovich v. DNC, Amicus Briet of Empirical Elections Scholars In Support of Respondents, available ar
https:/Awvww supremecourt. gov/DocketPDE/19/19-1257/16685 1/202 10120181228016_19-1257%20Amici%20
Cunac%20Briel pdf, Wendy R. Weiser, The False Narrative of Vote-by-Mail Fraud, Brennan Center for Justice,
(Apr. 10, 2020), available ar hitps:/fwww brennancenter org/our-work/analy sis-opinion/false-narrative-vote-mail-
fraud; Resowrces on Voter Fraud Claims, Brennan Center for Justice, (Jun. 26, 2017), available at

hitps:/Avww brennancenter orglour-work/research-reports/resources-voter-fraud-claims; Douglas Keith and Myma
Pérez, Noncitizen Voting: The Missing Millions, Brennan Center for Justice, (May 35, 2017), available at
https:/fwww . brennancenter.org/sites/default/files/2019-08/Report_2017_NoncitizenVoting_Final.pdf: Justin Levitt,
The Truth Abowt Voter Fraud, Brennan Center for Justice, (Nov. 9, 2007), available ar

https:/Awww brennancenter org/sites/default/files/20 19-08/Report_Truth-About-Voter-Fraud. pdf.

109 Cong. Rec. H5139 (daily ed. Jul. 13, 2006) (statement of Rep. Jackson Lee).

* Brnovich, slip. op. at 23 (Kagan, J., dissenting).

¥ See generally Voling Laws Roundup.
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A 2013 law passed by North Carolina in the wake of the Shelby County decision provides
a perfect example. It imposed a strict photo identification requirement to vote, cut back on early
voting, eliminated same-day registration and preregistration for 16- and 17-year-olds, and
prohibited out-of-precinct voting. The Fourth Circuit Court of Appeals struck the law down as
intentionally discriminatory, finding that it “target[ed] African Americans with almost surgical
precision.”*® But using the majority’s guideposts for assessing whether the law produced
discriminatory results—typically a less difficult standard to prove than discriminatory intent—a
skeptical court might view some of these restrictions, standing alone, as imposing a “mere
inconvenience.” After all, many of them were restrictions of voting policies that did not even in
exist in 1982. And because each individual policy might only impact particular segments of the
electorate, the burden they impose on voters of color may be too easily dismissed as a “small
disparity.” And of course North Carolina claimed that it passed the law to prevent voter fraud, a
claim the Brrovich majority is all too willing to accept without scrutiny. The fact that this North
Carolina law that was unquestionably discriminatory bears many of the characteristics that
prompt skepticism when following the majority’s guideposts demonstrates how ineffective those
guideposts are at identifying discrimination.

These small, surgically precise cuts may not disenfranchise as many voters as literacy
tests once did, but even those that defend them acknowledged the significance of their impact.
When Justice Barrett asked the lawyer representing the Arizona Republican Party what its
interest was in keeping the state’s out-of-precinct rule on the books, he responded candidly that
striking it down would put his party “at a competitive disadvantage.”* In other words, while the
Supreme Court might not have thought the policy impacted enough voters to matter, the parties
to the election thought otherwise.

1L Congress must strengthen the Voting Rights Act in multiple ways and put new
protections in place through the For the People Act.

For the second time in less than a decade, the Supreme Court has done significant
damage to the Voting Rights Act. To remedy the harm done by the Shelby County decision, we
urge Congress to restore preclearance in the John Lewis Voting Rights Advancement Act. In
light of the Branovich decision, it is now also critical that Congress strengthen Section 2. But
restoring the Voting Rights Act, while critical, is not enough. Congress must also pass the For
the People Act in order to create a new national standard for voting and take some common
tactics for restricting voting access off the table.

A. Pass the John Lewis Voting Rights Advancemeut Act to restore preclearauce.

For decades, Section 5 of the Voting Rights Act, which requires jurisdictions with a
history of race discrimination to submit changes to voting rules to the federal government for
preclearance to ensure they are not discriminatory, was perhaps the most effective legislative
remedy for civil rights violations in the history of our nation. It prevented discriminatory policies
from ever going into effect. The Supreme Court rendered Section 5 inoperable through its
decision in Shelby County. In order to provide protection against race discrimination in voting,

3 North Carolina State Conf. of NAACP v. McCrory, 831 F.3d 204, 214 (4th Cir. 2016).
3 Transcript of Oral Argument at 37-38, Brnovich, 594 U.S. ___ (No. 19-1257).
7
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we urge Congress first to restore preclearance by passing the John Lewis Voting Rights
Advancement Act. I refer this committee to the testimony of my colleague Wendy Weiser and
others for a more detailed explanation of the urgency of passing that legislation.* For these
purposes, suffice it to say that as voters face the most aggressive attack on voting rights in recent
history, it is crucial that they not have to rely on filing and litigating lawsuits to stop
discriminatory rules and practices after harm has already occurred.

B. Strengthen Section 2 to provide full protection against race discrimination in
voting.

We strongly recommend that Congress also strengthen Section 2, and to do soin a
detailed way so as to prevent courts from undermining congressional intent to give full
protections against race discrimination in voting. Below I outline some key goals for such
legislation and possible approaches to accomplish those goals.

1. Establish appropriate considerations for determining whether a
voting rule produces discriminatory results.

One goal for a legislative fix for the harm done by the Bruovich decision is to ensure that
the wrongheaded considerations put forth in the Court’s opinion will not prevent the
identification of truly discriminatory voting practices. In the Brnovich decision, the Court
undermines the effectiveness of the “totality of the circumstances™ test by creating a new set of
guideposts that betray the spirit of Section 2. One way to limit the damage done by the Court and
to prevent courts from doing damage to future legislation is to be more explicit about the
considerations that are relevant to determining whether a voting rule produces discriminatory
results.

One approach toward this goal can be to provide a list of relevant factors in the statute
akin to the Senate Factors, which courts looked to for so many years as part of the totality of
circumstances test. Congress could draw on the Senate Factors themselves, but it need not be
limited by them in crafting guidance for an effective analysis of the totality of the circumstances.

But whatever guidance Congress provides, it should make explicit the central role that
historical and current discrimination must play in the courts” analysis of Section 2 claims. It
should reject the idea that we must simply accept pervasive structural inequality and institutional
racism and its attendant impact on voting. Indeed, one purpose of a “results test” is to prevent
bad actors from crafting facially neutral rules that take advantage of background racial and social
conditions to accomplish discriminatory objectives while disguising any discriminatory intent.
That is often how classic discriminatory devices like poll taxes and literacy tests functioned to
accomplish their shameful objective. The question of how policies interact with those
background conditions should be at the heart of the analysis.

® Hearing on Oversight of the Voting Rights Act: A Continuing Record of Discrimination, Before the H. Comm. on
Judiciary, Subcomm, on the Constintion, Civil Rights & Civil Liberties, 117th Cong, (2021) (testimony of Wendy

Weiser, Vice President, Brennan Center for Justice), hitps://docs house govimeetings/JU/JU 10/20210527/1 12700/

HMTG-117-JU10-Wstate-WeiserW-20210527 pdf,
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z. Limit the undue deference courts give states in justifying policies that
produce disparate burdens.

Congress understood in 1982 that it would often be all too easy for states to offer up
“non-racial rationalizations” for discriminatory policies.*' That is one of the reasons it created a
results test. Justice Kagan is correct that “[t]hroughout American history, election officials have
asserted anti-fraud interests in using voter suppression laws.”*? The fact is that almost every
piece of discriminatory voting legislation ever has been justified as an attempt to prevent fraud.
Yet we know that our laws are already effective at preventing fraud and that recent suggestions
that widespread voter fraud exists are a lie. Just this past year, the federal Cybersecurity and
Infrastructure Security Agency (CISA) issued a statement declaring that the 2020 election “was
the most secure in American history.”* Still, we are witnessing politicians attempt to justify the
most aggressive legislative efforts to restrict the right to vote in generations by claiming that they
seek to root out fraud.

If the Voting Rights Act is to be fully effective, Congress must make clear that the
urgent, current threats to our democracy are race discrimination and efforts to abridge the right to
vote, not widespread voter fraud. Thus, when a policy imposes a disparate burden on the right to
vote of minority voters, courts should be skeptical of—not deferential to—state claims that the
policy is necessary to protect election integrity.

There are a number of ways Congress might communicate the proper way of weighing
disparate burdens and state interests, For years, federal courts evaluating Section 2 claims were
quite effective at taking legitimate state interests, including the interest of preventing fraud, into
account, while still evaluating whether the law or rule in question actually served those interests.
So, one possible solution is to write some version of the ninth Senate Factor into the statute,
directing courts to consider the tenuousness of the relationship between the policy at issue and
the stated interest. Congress can also make explicit that a policy that imposes a disparate burden
violates Section 2 if there are less discriminatory alternatives for accomplishing the claimed
objective. Another option would be to require the jurisdiction defending a policy that produces a
disparate burden to prove that the policy in question actually serves its stated interest. Congress
might also consider using some combination of these options.

3. Make clear that there is no tolerable level of race discrimination in
voting.

Running throughout the Brnovich decision is an assumption that there are some
discriminatory burdens on voting rights that Congress did not intend to reach—either because
they impact a small number of voters, they fall short of completely denying the right to vote, or
they burden only one method of voting but not another. The text of Section 2 already makes clear

8. Rep. No. 97-419, at 37.
2 Braovich, slip. op. at 27 (Kagan, 1., dissenting).

4 Joint Statement from Elections Infrastructure Government Coordinating Council & the Election Infrastructure
Sector Coordinating Executive Committees,” Cybersecurity & Infrastructure Security Agency (Nov. 12, 2020),
available at hitps://www. govinews/2020/1 1/12/joint-statement-elections-infrastructure-government-
coordinating-council-election.
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that “the denial or abridgment of the right of any citizen” to vote on account of race is illegal **
But the Brunovich decision suggests that Congress must provide even more clarity. New
amendments to Section 2 must make clear that any amount of race discrimination in voting is too
much.

A test can take account of smaller racial disparities while still considering the totality of
the circumstances—it need not be a “pure” disparate impact test. The statute should make clear
that truly discriminatory results cannot be ignored because relatively few people were denied the
right to vote on account of race. It should also clarify that a discriminatory voting policy cannot
be excused simply because a jurisdiction can point to other policies or methods of voting it
provides that are not discriminatory.

C. Pass the For the People Act to set a new national standard for elections.

Congress must do more than simply restore and strengthen the Voting Rights Act,
however. To fully address the problem of voter suppression, it is also critical to enact the For the
People Act, which we applaud the House for passing in March.** Division A of that bill, derived
from the federal Voter Empowerment Act written and long championed by Representative
Lewis, would set basic federal standards for voting access nationwide, filling critical gaps that
the Voting Rights Act cannot. By requiring states to, among other things, modernize voter
registration, allow two weeks of early voting and vote by mail, restore voting rights to formerly
incarcerated citizens, and refrain from partisan gerrymandering, the For the People Act would
take some of the most common tactics for restricting voting rights off the table. These tactics
have often been used to target the same communities protected by the Voting Rights Act, but the
For the People Act’s broad protections will also benefit many other groups, like student voters,
who are not the focus of the Voting Rights Act’s safeguards. Setting a baseline standard for
federal voting access will also help guard against uneven enforcement of anti-discrimination
measures. Moreover, a national standard will make clear to the Court that it should not use
1982’5 voting standards as a benchmark against which to evaluate today’s laws.

1IV.  Conclusion

With these goals in mind, we urge Congress to meet the moment once again, restore the
Voting Rights Act to its former glory, shore it up against future judicial erosion, and supplement
it with national voting standards in the For the People Act. Thank you again for the opportunity
to contribute to this conversation.

52 UL.S.C. § 10301 (emphasis added).

 See Leadership Conference on Civil and Human Rights, Letter of Support — The For the People Act and the John
Lewis Voting Rights Advancement Act (June 8, 2021), available ar hitps://civilrights org/resource/letter-of-support-
the-for-the-people-act-and-the-john-lewis-voting-rights-advancement-act/; see afso Hearing on Oversight of the
Veting Rights Act: A Continuing Record of Discrimination, Before the H. Comm. on Judiciary, Subcomm. on the
Constitution, Civil Rights & Civil liberties, 117th Cong. (2021) (testimony of Wendy Weiser, Vice President,
Brennan Center for Justice), hitps.//docs house govimeetings IUAUTO20210527/1 12700/MHMTG-117-JU10-Wslate-
WeiserW-20210527.pdf.
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Mr. CoHEN. Thank you, Mr. Morales-Doyle. We appreciate your
work and your testimony.

Our next witness is Nicholas Stephanopoulos. Mr. Stephan-
opoulos is Kirkland & Ellis professor of law at Harvard Law
School, where he teaches classes on election law and constitutional
law, the future of voting rights, and workshops on law and politics
and on voting rights litigation and advocacy.

Prior to joining the Harvard faculty, Professor Stephanopoulos
taught at the University of Chicago Law School and Columbia Law
School. Before that, he was in private practice.

Professor Stephanopoulos received his JD from Yale Law School,
his Master of Philosophy from the University of Cambridge, and
his AB in government, summa cum laude, from Harvard Univer-
sity.

He also served as a law clerk for the Honorable Raymond C.
Fisher, of the United States Court of Appeals for the Ninth Circuit.

Quite an impressive resume.

Professor Stephanopoulos, you are recognized for 5 minutes.

STATEMENT OF NICHOLAS STEPHANOPOULOS

Mr. STEPHANOPOULOS. Thank you, Chair Cohen, Ranking Mem-
ber Johnson, and distinguished Members of the committee, for in-
viting me to testify today.

As the Chair mentioned, I am a Professor at Harvard Law School
where I specialize in election law.

Much of my work over the years has involved the Voting Rights
Act, and most relevant here, I wrote a 2019 article called, “Dis-
parate Impact, Unified Lot,” in which I proposed a standard for
vote denial claims under section 2 of the Act.

Several justices asked about my proposal at the Brnovich oral ar-
gument, and the Court’s decision also cited my article.

I would like to make three points about that decision in my testi-
mony today. The first is that it is indefensible as a matter of ordi-
nary statutory interpretation. The Justices in the Brnovich major-
ity claim to be textualists. When reading a statute, they claim that
they start with the text, and they end with the text.

The factors the Court announced for future section 2 cases are
simply unmoored from the statute’s language. You can stare at
that language for as long as you want, but you will never find any
references to the size of a voting burden or the size of a racial dis-
parity, let alone what policies happened to be in place back in
1982.

The Court’s only defense for its extratextual factors is that sec-
tion 2 mentions the, quote, “totality of circumstances.” That phrase
supposedly authorizes the Justices to invent whatever criteria they
think are appropriate. The totality of circumstances isn’t an invita-
tion to the Justices to become our platonic guardians. It is just a
reference to the factors listed in the 1982 Senate report.

As Justice Kennedy once wrote, quote, “For this purpose of inter-
preting the totality of circumstances, the Court has referred to the
Senate report on the 1982 amendments.”

Until now, the Court hasn’t relied on its own idiosyncratic judg-
ment. Bad textualism is bad enough.
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My second point, though, is that the Court’s flawed reading of
section 2 will seriously impair efforts to fight racial discrimination
in voting. This is because each of the Court’s factors is designed to
make it harder for section 2 plaintiffs to win their cases. Each fac-
tor puts a thumb on the scale in favor of defendants.

Together, the factors amount to a roadmap showing States how
to avoid liability for the racial inequities of their elections.

Take the factor about the State of the world in 1982. In that era,
early and mail-in voting were strictly limited. Innovations like
automatic voter registration and ballot drop-off boxes were un-
known.

So, under the Court’s approach, cutbacks to those policies would
likely be fine. No matter what racial disparities the cutbacks
caused, at worst, they would just return States to the 1982 status
quo.

Fortunately, Congress doesn’t have to accept the shackles the
Court attached to section 2. Brnovich is just a decision construing
a Federal statute. If Congress disagrees with the decision, it can
and it should override the Court. That is the last point I want to
make today.

In particular, I would recommend the insertion of two new para-
graphs into section 2. Let me flag that my written testimony in-
cludes potential language for these provisions.

The first new paragraph would list the Court’s factors and then
State that they are not among the circumstances that should be
considered in section 2 cases.

The second new paragraph would say that the approach Justice
Kagan described in her dissent is part of the totality of cir-
cumstances.

Under that approach, there are two critical issues. First, does
electoral practice result in a statistically significant racial dis-
parity; and second, is the practice necessary, the least restrictive
means to achieve an important State interest.

Something like Justice Kagan’s test is already used under title
VII and the Fair Housing Act. Justice Kagan’s test is also constitu-
tional, given that the rest of disparate impact law is valid.

Most importantly, Justice Kagan’s test is effective. Many elec-
toral rules cause significant and unnecessary racial disparities.
More such rules are currently being debated around the country.

All these policies would be caught by Justice Kagan’s test. So,
therefore, Congress ought to embrace that test and move us closer
to a world where our elections are finally free of racial inequities.

Thank you very much. I look forward to your questions.

[The statement of Mr. Stephanopoulos follows:]
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Introduction

Chair Nadler, Vice Chair Dean, Ranking Member Jordan, and distinguished Members, thank
you for inviting me to testify before you.

My name is Nicholas Stephanopoulos and Tam the Kirkland & Ellis Professor of Law at
Harvard Law School, where T teach Flection Law, Constitutional Law, and several other classes.
Much of mywork over the years has involved the Voting Rights Act, which I consider to be the
single mostimpactful statute ever passed by Congress on the subject of elections. Most relevant
here, 1 wrote a 2019 article in the Yal Law Jonrnal entitted “Disparate Impact, Unified Law,” which
proposed a standard for racial vote denial claims under Section 2 of the Voting Rights Act. Talso
submitted an amicus brief to the Supreme Court while it was still deliberating in Bruovich v Democratic
National Compittee. This brief was repeatedly referenced by the Justices at oral argument, and my
carlier article was cited as well by the Court’s eventual decision.

In my testimony today, I want to make three points about the Court’s decision in Bruowich.
First, it is indefensible as a matter of statutory interpretation. The Court imposed one extratextual
constraint on Section 2 after another. These limits are nowhere to be found in the language of
Section 2, and they are also inconsistent with Congress’s goal of ending racial inequities in American
elections. Second, the Court’s decision will hinder efforts by litigants to bring Section 2 vote denial
claims in the future. Several of the extratextual factors devised by the Courtwill be difficult for
phaintitfs to satisfy in most cases. And third, Congress can and should overrule the Court’s mistaken
decision. Congress should make clear that Section 2 forbids electoral practices that cause statistically
signiticant and unnecessary racial dispatities. Congress should also take steps to protect the precious
right to vote for all Americans, of all races.

Let me begin with my first point: the poor quality of the Court’s statutory interpretation. The
Justices in the Bruovich majority consider themselves to be textualists. When construing a statute,
they say, they begin with the text and they end with the text. Yet the very first factor the Court
announced as a relevant consideration for future cases is enfirely extratextual. This factor is “the size
of the burden imposed by a challenged voting rule.”” You can stare at Section 2 for as long as you
like, but you will never find any language like this. Section 2actually prohibits any “denial or
abridgement”? of the right to vote on racial grounds. The Court effectively inserted the word
“substantial” before “abridgement,” in defiance of the statutory text.

The Court’s second factor is even worse from a textualist perspective. This factor is “the
degree to which a voting rule departs from whatwas standard practice when § 2 was amended in
1982.”7% But Section 2 never states, or even hints, that the electoral status quo in 1982 is in any way
relevant to the disposition of a vote denial claim. Atleast the Court’s first factor can be seen as a
modification of a word that is really in the statute (“abridgement”). The 1982 baseline is
manufactured out of whole cloth, noteven purporting to be linked to any statutory language.

Bad textualism is bad enough. My second point, though, is that the Court’s extratextual
inventions will have serious negative consequences for Section 2 litigation. Consider the factor about
the size of the voting burden. Future defendants will latch onto this factor and argue that their
voting restrictions cause nothing more than “the usual burdens of voting”—a “[miere

 Bruovichv. Dem. Nat'l Comm., No. 19-1257, slip op.at 16 (U.S. July 1, 2021).
252 ULS.C.§ 10301 (a).
* Bruovich, slip op. at 17.
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inconvenience” at worst.* Future defendants will also find a friendly audience for this argumentin
the Court. In Braovich, after all, the Courtopined that Anizona’s laws discarding ballots cast in the
wrong precinct and banning third-party mail-in ballot collection “fall]] squarely within the heartland
of the usual burdens of voting.”* If these onerous practices are inside the heartland, few rules will be
outside.

Or take the 1982 baseline for compartison. In that era, many policies that facilitate voting
today were either unknown or very rare. In particular, as the Court pointedly observed, “in 1982
States typically required nearly all voters to cast their ballots in person on election day and allowed
only narrow and tightly defined categories of voters to cast absentee ballots.”® The implication is
that, going forward, states will be able to limit early and mail-in voting without a serious prospect of
Section 2liability. This is because curbs on these modes of voting, at most, could return states to the
1982 status quo.

This brings me to my third point: Congress need notand should notaccept the shackles the
Court has placed on Section 2. To restore Section 2 to its proper role, Congress should consider
adopting the disparate impact framework that is already used in areas such as employmentand
housing—and that Justice Kagan endorsed in her powerful dissent. Under this approach, the
phintiff would first have to prove that an electoral practice causes a statistically signiticant racial
disparity. The defendantwould then have the chance to demonstrate, through particularized
evidence, that the practice is necessary to achieve an important state interest. Finally, the plaintiff
could try to show that this interest could be achieved by a different, less discriminatory policy.

"This tramework is deeply familiar to litigants and courts, having been in place for almost half
a century. This framework also avoids the constitutional issues that might be raised by a pure
disparate impact standard—one that invalidates laws solely because of their racial disparities. Most
importantly, unlike the extratextual factors of the Browich Court, this framework is ¢ffétize. It would
impose liability whenever electoral regulations give rise to statistically meaningful and unnecessary
racial disparities. It would thus further Congress” objective, expressed in Section 2 but thwarted by
the Braovich Court, of American elections no longer plagued by racial inequities.

But Congress should notjustrevise Section 2 in response to Braoich. It should also protect
the right to vote on a nonracial basis in two further ways. One of these is affirmatively specifying
which electoral practices states mustand must notuse, at least in federal elections. This is the
strategy of FLR. 1, the For the People Act, as the bill currently stands. The other way that Congress
should safeguard the franchise is by creating a new cause of action, available to all citizens of all
backgrounds, against unjustifiably burdensome electoral policies. This claim would be an ideal
complementto Section 2, targeting needless burdens rather than racial disparities in the electoral
process. In combination, the two theories would make voting both more racially equitable and more
universally accessible.

Flawed statutory interpretation

I will now provide more detail about my three points, starting with the Court’s flawed
statutory interpretation in Brwovich. 1 explained above that the Court’s first pair of factors—the size
of the voting burden and the 1982 baseline—are textually unmoored. The sameis true for the

4 Id at 16 (internal quotation marks omitted).
5 T4 at 30 (internal quotation marks omitted).
s Id ar 17.
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Court’s remaining considerations: “[tlhe size of any disparities in a rule’s impact on members of
different racial or ethnic groups,”” “the opportunities provided by a State’s entire system of voting,”*
and “the strength of the state interests served by a challenged voting rule.”®

The factor about the size of racial disparities, first, suggests that Section 2 mightnot be
violated by small disparate impacts. Flowever, Section 2 specifies that it is breached whenever voting
is not“egually open” to minority citizens in that they have “/y opportunity” than white citizens to
cast ballots.™ This language indicates that amy racial disparity is sufficient (as long as it is statistically
shown, in fact, to bea disparity). The Court thus implicitly revised Section 2 again, replacing
“equally open”™ and “less opportunity” with phrases to the effect of “not too unequally open” and
“considerably less opporttunity.”

Next, the factor about a state’s whole electoral system runs headlong into Section 2's
opening words. These words identify what kind of policy can transgress Section 2: a “voting
qualification,” a “prerequisite to voting,” ora “standard, practice, or procedure.” ! Notably, each of
these terms denotes a specific, singular regulation of the electoral process. None of the terms calls
for an examination of atber electoral policies not challenged by the plaintitf. Nor does any term hint
(as the Courtheld) that a racially discriminatory measure can be excused if a state makes available
other, supposedly less burdensome modes of voting.

Lastly, the factor about the strength of a state’s interests is textually adaft as well. Section 2
says nothing about the justifications that might be offered for a disputed practice. True, one of the
considerations in the Senate report that accompanied the 1982 amendments to Section 2 is “whether
the policy underlying [the law at issue] is tenuous.” " But this Senate factor means that courts should
discount rationales that are weak because of their inherent implausibility or lack of evidentiary backing,
In contrast, the Court’s factor is aimed at crediting interests, like the avoidance of fraud, that are
persuasive in theory but often factually unsupported in practice. This evidence-free approach to
justifications is evident in the Court’s categorical pronouncement that “the prevention of fraud” is
akways a “strong and entirely legitimate state interest.” "

To be clear, these textualist critiques of the Court’s opinion are not mine alone. They were
also made forcefully by Justice Kagan in her scathing dissent. ““The majority’s opinion mostly
inhabits a law-free zone,” she remarked.” The opinion “leaves [Section 2's] language almostwholly
behind.” ™ Rather than focus on the statutory text, the majority “founds its decision on alist of
mostly made-up factors, at odds with Section 2 itself.”*¢ This list is “a set of extra-textual restrictions
on Section 2—methods of counteracting the law Congress actually drafted.”"” The majority thus
abandons its usual methodology under which “it mustinterpret a statute according to its text” and

7 Id. at 18.

8 1d.

° Id, at 19.

1052 ULS.C. § 10301(b) (ermphasis added).
4§ 10301 ().

2 8. Rep. No. 97-417, at 29 (1982).
% Brugwich, slip op. at 19.

 Id. ar 20 (Kagan, J., dissenting).
15 4

16 Id, at 21.

U Id at 22.
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“has no warrant to override congressional choices.”*® Instead, “the majority flouts those choices
with abandon.”"

Tellingly, the Court did not respond explicitly to any of these textualist objections. That is,
the Court did not claim—because it could not claim—that its factors were grounded in particular
terms or phrases in Section 2. In fact, the Court’s only textualist defensewas that Section 2 mentions
the “totality of circumnstances.”* According to the Court, this reference authorizes it to recognize
any factor it wants: “any circumstance” that, in the Court’s sole opinion, “has a logical bearing” on
whether voting is racially discriminatory.®

But the “totality of circumstances™ has never been construed this way—as an open-ended
invitation to the Courtto devise the factors of its choice. To the contrary, this phrase has alvays
been understood to refer to the ten or so circumstances identified by the 1982 Senate report. The
Court made this clear in its very first Section 2 case, Thornburg v Gingles. *“The Senate Report
specifies [the] factors which typically may be relevant to a § 2 claim,” the Court observed.” The
Court emphatically confirmed this understanding in the 2006 case of LULAC » Perry. “The general
terms of the statutory standard ‘totality of circumstances’ require judicial interpretation.”® “For this
purpose, the Court has referred to the Senate report on the 1982 amendments fo the Voting Reghts At . . . 7%
The Court has »ot referred—until now-—to its own platonic judgment as to which factors have a
“logical bearing” on racial discrimination in voting.®

Negative practical consequences

The problems with Bragwich, though, run deeper than deficient statutory interpretation. The
Court’s factors are notjust textually unsupportable. They will also be difficult for plaintifts to satisfy
in many future Section 2 vote denial cases. A good deal of racial discrimination in voting that should
be unlawful will thus be upheld by courts applying the Court’s new framework. As Justice Kagan
remarked in her dissent, the Court’s factors “all cut in one direction—toward limiting hability for
race-based voting inequalities.”® They “stack([] the deck against minority citizens’ voting rights.” ¥
The negative impact of this stacked deck is the second pointl want to highlight in my testimony.

T exphined earlier how the Court’s first two factors will be stumbling blocks for future
plaintiffs. States will argue that their voting restrictions impose the usual burdens of voting, mere
inconveniences, hardships no worse than those caused by the Arizona laws approved in Braowich.
And conservative courts following the Court’s lead will frequently accept this argument. Similarly,
states will invoke the 1982 baseline whenever their challenged limits to voting were common in the
early years of the Reagan presidency. Tight constraints on early and mail-in voting were prevalent in
that era, and modern innovations like automatic voter registration, ballot drop boxes, and curbside
voting did notexist at all. So conservative courts are likely to countenance all kinds of cutbacks to
these pro-voting policies.

B 1. ar 41.

19 Td.

252 U.8.C § 10301(b).

2t Brrovich, stip op. at 16; see also id. at 21 (asserting that the Court’s five factors “follow]] directly from what § 2
commands: consideration of ‘the totality of circumstances™).

22 478 U.S.30, 44 (1986).

2 548 11.5. 399, 426 (20006).

24 1. (emphasis added).

2 Braovich, slip op. at 16.

2 Id. at 22 (Kagan, }., dissenting).

27 Id
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The same dynamic will unfold under the Court’s third factor, the size of racial dispatities.
States will assert that the disparate impacts of their electoral regulations are small and therefore do
not call for judicial intervention. To back this assertion, states will cite the Braosieh Court’s analysis of
Arizona’s law discarding ballots cast in the wrong precinct. Fully #wiee as large a share of minority
voters had their ballots rejected under this measure.” Yet in the Court’s eyes, this “racial disparity in
butdens . . . is small in absolute terms.”® Conservative courts will probably reach the same
conclusion about other policies that disenfranchise minority citizens no more than twice as often as
white citizens.

Under the Court’s fourth factor, too, states will be able to make a potentnew claim: that no
matter how discriminatory certain practices may be, that discrimination should be overlooked
because of other, supposedly less burdensome aspects of states” electoral systems. At present, most
states permit voters to cast ballots in nwltiple ways: in person on election day, in person before
election day, or by mail. In response to a Section 2 suit aimed at a restriction on any one of these
forms of voting, then, states will be able to pointto the existence of the other voting modes. That is
just what Artzona did in Braosich—and just what the Court endorsed i its opinion. Arizona’s wrong-
precinct rule is acceptable, according to the Court, in part because “the State offers other easy ways
to vote” such as early and mail-in voting.*

Lastly, it takes no imagination to see how states will exploit the Court’s factor about the
strength of state interests. States will simply cite justifications like the prevention of fraud, and
conservative courts will concur with the Court that these rationales are “strong and entirely
legitimate.”* Strikingly, the Court conceded that “there was no evidence that fraud in connection
with eatly ballots had oceurred in Arizona.” % It thus appears that fraud avoidance is a weighty
interest even when the relevant type of fraud has notbeen committed in a jurisdiction. In that case,
states will need no facts, no evidentiary record, to defend their voting mits on an antifraud basis.
Their mere say-so will sutfice.

Consideting the Court’s factors in combination, the following assessment emerges: From the
perspective of conservative courts, Section 2 vote denial plaintiffs will have strong cases only if
regulations (1) impose unusually heavy burdens, (2) were rare in 1982, (3) cause large racial
disparities, (4) are notcomplemented by other, supposedly easier forms of voting, and (5) are not
justified by familiar state interests. Of course, this s tantamount to saying that, in the view of
conservative courts, Section 2 vote denial plaintifts will #zever have strong cases atter Bruovich. Perhaps
if a state tried to revive a Jim Crow-cra exclusion, a litigant would be able to establish each factor,
though even that is unclear.”® But with respect to modern restrictions like photo ID requirements
for voting, proof-of-citizenship requirements for registering to vote, cutbacks to early and mail-in
voting, voter roll purges, and the like, one or more factors will always be unprovable to conservative
courts” satisfaction.

2 Seeid. at 28 (majority opinion).

2 1. at 27.

74

SUId. at 19.

2 Id, at 33.

33 For example, the Supreme Court itself has held that a literacy test “promotefs]intelligent use of the baliot.”
Lagsiter v. Northampton Cty. Bd. of Elections, 36010.5. 45,51 (1959). So even with respect to a literacy test, a plaintiff might
notbeable to show thatajurisdiction lacks a strong interest served by the policy.

6
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That said, [ certainly do not think that all Section 2 vote denial suits are now doomed. For
one thing, not all federal courts share the Supreme Court’s hostility to the Voting Rights Act’s
mission of ending racial discrimination in voting. In the hands of more sympathetic courts, the
Court’s factors could well be applied in ways that enable some plaintiffs to prevail, even against
modern voting limits. For example, nothing in Braovich prevents courts from finding that challenged
policies impose sizeable voting burdens when presented with persuasive evidence to that effect. Nor
does Bruovich bar courts from determining that racial disparities are substantial when they exceed the
half-percentage-point difference that the Court deemed small. And nor does Braorich mean that facts
are wholly irrelevant to courts’ evaluations of state interests. In one passage, notably, the Court
hinted that it would give more credence to a state’s antifraud justification if the state “could point to
a histoty of sertous voting fraud within its own borders.”**

Additionally, the Court’s factors are just that: a non-exhaustive set of circumstances that
courts should usually consider when deciding Section 2 vote denial cases. Before naming its factors,
the Court “mafd]e clear that we decline . . . to announcea test to govern all VRA § 2 [vote denial]
claims.”** The Courtalso described its factors as “guideposts”* and “relevant circumstances” ¥—
not clements to be satisfied—and confirmed that they were not an “exhaustive list”™ of pertinent
issues. Consequently, after Braovich, courts remain free to weight or discount the Court’s factors as
they see fit. Courts can also analyze circumstances ignored by the Court, such as the factors from the
1982 Senate report. And courts can conclude that liability is warranted even if only some of the
Court’s factors pointin that direction.

Possible congressional response:

But this is notmuch of a silver lining. Bruozich may not make it impossible to win Section 2
vote dental claiims, but it clearly makes doing so considerably more difficult. Fortunately, Bruozich is
nothing more than a decision interpreting a federal statute. The Court’s factors are based only on its
tlawed reading of Section 2 and its dislike of the Voting Rights Act’s mission. There is nota word in
Brnovich intimating that other, more robust approaches to fighting racial discrimination in voting
mightbe constitutionally suspect. This means that Congress has the authority to override Brugrich
and restore the tecth that were extracted from the statute by the Court. Congress should exercise
this power as soon as possible. Congress should both revise Section 2 to ceject the Court’s crabbed
understanding of the provision and further protect the right to vote on a universal basis.” This is the
third point I want to make in my testimony.

My preferred amendments to Section 2 would be two new subsections, one negating the
Bruorich Court's factors,” the other setting forth a burden-shifting framework for Section 2 vote
denial claims. Under this framework, the plaintff would firsthave to prove that an electoral practice
causes a statistically significant racial disparity. The defendantwould then have the chance to
demonstrate, through particularized evidence, that the practice is necessary to achieve an important
state interest. Finally, the plaintiff could try to show that this interest could be achieved by a

3 Braovich, slip op. at 24.

3 Id. at 12,

% Ig. at 13,

37 1d. at 22.

8 Id. at 16.

* Additionally, Congress should revive Section 5 of the Voting Rights Actby enacting a new coverage formula.
I do notfurther address Section 5 in my testimonybecause it is thesubject of extensive separate proceedings.

# Ingtead of negating the factor about the strength of the state’s interests, I recommend addressing this issue
through the burden-shifting framework, under which a practice must be necessary to achieve an importantinterest.

7
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different, less discriminatory policy. Iinclude below some sample statutory language that would
accomplish these aims of quashing the Braouieh Court’s factors and adopting a burden-shifting
framework. Note that there are many other ways in which Section 2 could be helpfully revised, some
of which T survey later in my testimony. Note also that this draft language would #of supplant the
1982 Senate report factors. As part of the totality of circumstances, they would remain relevant
considerations.

(©) Ina case involving a challenge to a regulation of the time, place, or manner of voting, the
following factors shall not be considered under the totality of circumstances: (1) the size of
the voting burden imposed by the regulation; (2) the historical or current prevalence of the
regulation; (3) the size of any racial disparity caused by the regulation; and (4) other aspects
of the jurisdiction’s clectoral system not challenged by the plaintiff.

(d) In a case involving a challenge to a regulation of the time, place, or manner of voting, the
following factors shall be analyzed under the totality of circumstances on the basis of
particularized evidence: (1) whether the plaintff has established that the regulation results in
a statistically significant racial disparity; (2) if so, whether the defendant has established that
the regulation is necessary to achieve an important state mnterest; and (3) if so, whether the
plaintiff has established that this interest could achieved by another practice that results in a
smailer racial disparity.

In her dissentin Bruovich, Justice Kagan endorsed essentially this approach (though without
the formal shifting of burdens). After extensively discussing Section 2’s text and purpose, she
distilled the following test for vote denial claims: “Section 2 demands proof of a statistically significant
racial disparity in electoral opportunities (not outcomes) resulting from a law #of needed to achieve a
government’s legitimate goals” " With respect to the statistical significance requirement, she added that it
is “standard in all legal contexts addressing disparate impact” because it ensures that a racial disparity
did not “arisef] from chance alone.”* With respect to the necessity requirement, she stressed “the
need for the closest possible fit between means and end—that s, between the terms of the rule and
the State’s asserted interest.”* This tight means-end nexus “filters out” justifications for voting
restrictions that are “assertfed] groundlessly or pretextually.”*!

As Justice Kagan observed,® this disparate impact framework is used in many other contexts
(with the formal shifting of hurdens). It applies to employmentunder Title VI of the Civil Rights
Act,® to recipients of federal funds under Title VI of the Civil Rights Act,” to housing under the
Fair Housing Act,® to age discrimination under the Age Discrimination in Employment Act,” to
lending discrimination under the Equal Credit Opportunity Act,* and to disability discrimination

W14, at 19-20 (Kagan, J., dissenting) (emphasis added); see aleo, e.g., 7d. at 12 (Section 2 “requires courts to
eradicate voting practices that make it harder for members of some races than of others to cast a vote, unless sucha
practice is necessary to support a strong state interest”).

214 at15n4

* Id. at 26.

4 1d.ar 27.

45 Seedd. at26 (“[W]eapply that kind o fmeans-endstandard in every other context—employment, housing,
banking—where thelaw addresses racially disciminatory effects.”).

6 $o0 42 TU.8.C, § 2000e-2(k).

#7 See Civil Rights Div., U.S. Dep’t of Justice, Tétle VT LegalMannal,§ 7, at 6 (2017).

% See 24 C.HR. §100.500.

9 See Smrith v. City of Jackson, 544 U.S. 228, 233-40 (2005).

 See Policy Statement on Dis crimination in Lending, 59 Fed. Reg. 18266 (Apr. 15,1994).
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under the Ameticans with Disabilities Act.”* If this framework were also employed under Section 2,
then, disparate impact law would be unified, proceeding the same way in each substantive area.

The benefits of such unification would extend well beyond intellectual coherence. Because
the burden-shifting framework has been used for so long in other fields—approximately half a
century*—Jitigants and courts have managed to work out a host of tricky issues. For instance, which
statistical methods should be used to calculate racial disparities?® Which racial disparities are most
relevant, ones following directly from a practice or ones further downstream? * Do racial disparities
have to be the product of a practice’s interaction with historical and ongoing discrimination?* What
if racial disparities are attributable instead to minority citizens’ subjective preferences?* And whatis
the tight remedy once liability & established, the invalidation ot the relaxation of a practice?® Section
2 vote denial law has barely begun to address these questions. The answers courts have reached have
also often conflicted. The painstaking resolution of these matters could be avoided if the burden-
shifting framework were imported into Section 2. Thanks to decades of litigation and scholarship,
this framework would come with ready-made solutions to Section 2's outstanding problems.

Additionally, this framewortk would allay the constitutional concerns that might arise it
Congress adopted a pare disparate impact approach—a test that invalidated policies sy because of
their racial disparities. To reiterate, the Court did not voice any such concerns in Bruoich. ‘Then
again, no onein Braovich proposed a pure disparate impact approach: certainly not Justice Kagan,
who advocated a statistical significance requirement azd a necessity requirement. The Court’s pre-
Bruovich precedents do suggest two constitutional landmines for a disparate-impact-only test. One is
that such a test might exceed Congress’s authority to enforce the Reconstruction Amendments.
According to the Court, those provisions are violated only by discriminatory intent.® A test reaching
all racial disparities might be too untethered from underlying constitutional violations. The other
danger is excessive race-consciousness in violation of the equal protection principle of
colorblindness. To comply with a pure disparate impact approach, jurisdictions might have to focus
on race when they enact and amend their electoral rules. “[Slerious constitutional questions then
could arise” if “race [was] used and considered in a pervasive way.” ¥

The burden-shifting framework evades the congressional authority objection because it
reaches only conduct for which a discriminatory purpose can reasonably be inferred. When a
practice causes a statistically meaningftul racial disparity and that disparity could have been mitigated
at no cost to any state interest, an invidious aim is at least plausible and maybe even likely. In that
scenario, “disparate-impact liability under the [framework] plays a role in uncovering discriminatoty
intent.”® Likewise, the burden-shifting framework is not ovetly race-conscious because it does not
ask jurisdictions to eradicate all racial disparities. Rather, it only asks them to reduce these disparities
to the extent they can do so without compromising their legitimate objectives. This more modest

3 See 42 11.8.C. § 12112(b)(6).

52 Disparate impact law originated in the Supreme Court’s decision in Griggs v. Duke Power Co.,401 U.S. 424
(1971).

53 fe¢ Nicholas O. Stephanopoulos, Disparate Impact, Unified Law, 128 YALE L.]. 1566, 1611-13 (2019) (discussing
themethods used under Title VIT and the FHA).

5+ See zd. at 1613-14 (racial disparities stemming directly from a practice are most relevant).

55 Seedd. ar 1614-16 (interaction with discriminatory conditions is unnecessary).

56 Seefd. at 1616-17 (attribution to minority citizens’ preferences 1s not a defense).

57 Segid. at1619-20 (invalidation is the usual remedy).

58 See, e.g., City of Mobile v. Bolden, 446 U.S. 55, 62 (1980) (plurality opinion) (Fifteenth Amendment); B asingn ».
Daps, 426 U 9, 240 (1976) (Fourteenth Amendment).

59 Texcas Dep 't of Hous, & Crrty. Affairs v. Inelnve Contys, Projedt, Ine., 576 U.S. 519, 542 (2015).

& Id, at 540.
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scope means that the framework does not “inject racial consideratons into every |regulatoty]
decision” or “perpetuate race-based considerations rather than move beyond them.”®

Lastly, even if the burden-shifting framework is not as aggressive as a disparate-impact-only
test, it is still quite potent. American elections are replete with regulations that cause statistically
significant and unnecessary racial disparities. Across the country, states are busy enacting still more
such regulations out of a combination of partisanship, racial bias, and non-racist obliviousness to
rules” effects on different groups. The burden-shifting framework would bring these efforts to a halt.
Lt would require either the nullification of measures that give rise to unwarranted racial disparities or
their substantial revision so that their disparities are smaller and genuinely necessary. This positive
mmpact on American democracy is why Justice Kagan lauded the “sweep and power” of Section 2, if
only it were correctly construed.? Understood to reach needless racial dispatities, Section 2 would
be “astatute of significant power and scope”® that vindicates “the right of every American, of every
race, to have cqual access to the ballot box.”**

The burden-shifting framework, though, is not the only way to revitalize Section 2. Per
Justice Kagan’s dissent, the framework’s main elements—a statistically significant racial disparity and
alack of necessity—could be embraced without varying which party must prove each point. In that
case, the phintiff would presumably have to satisty both criteria. Alternatively (and as also flagged by
Justice Kagan), the statistical significance requirement could be complemented by a practical
significance requirement. This bar would preclude lability given “a level of inequality that, even if
statistically meaningful, is just too trivial for the legal system to care about.”® Furthermore,
Congress could dedlare that the Braorich Court’s factors should st be considered without specifying
which circumstances shon/d be analyzed. This would amount to enacting just the first of the two
subsections I outlined earhier. It would effectively return Section 2 vote denial law to its pre-Brovich
state.

Congress should carefully study these and other options for revising Section 2. Congress
should also implement new protections for the right to vote on a nonracial, universal basis. By this 1
mean legislation that targets neither racially discriminatory intent nor racially disparate impact but
rather voting burdens on all Americans, of all races. One example of this universal strategy is FLR. 1,
the For the People Act, which prohibits numerous voting restrictions and mandates various pro-
voting policies (for federal elections only).* The restrictions banned by FLR. 1 include voter caging,
voter intimidation, ex-felon disenfranchisement, and photo I requirements for voting. In turn, the
pro-voting policies instituted by FLR. 1 include automatic and same-day voter registration, early
voting forat least fifteen days, and the universal distribution of mail-in ballot applications.

H.R. s universal prohibitions and mandates would bolster Section 2 (even an amended
Section 2) in several ways. First, they would take effect immediately and without any need for
litigation. In contrast, even successful Section 2 suits are typically expensive and time-consuming.
Second, H.R. 1’s protections would apply everywhere. They would notbe limited (as Section 2
litigation is) to racially diverse areas where disparate racial impacts can be shown. And third, there
would be no way for states to circumvent FLR. 1s protections. States’ existing regulations would be

o Id. ar 543.

62 Bruowich, slip op. at 11 (Kagan, J., dissenting).

8 Id. at 21 7.

64 Id. at 29.

&5 Id. at 15 n.4.

6 See Forthe People Act of 2021, H.R. 1, 117th Cong. (2021).
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preempted even if they could convincingly argue that the rules are necessary to achieve important
interests.

For an illustration of FLR. 1’s efficacy, consider Arizona and its laws discarding ballots cast
in the wrong precinct and banning third-party mail-in ballot collection. If the burden-shifting;
framework were adopted for Section 2, phintifts would have a strong case against the measures for
the reasons laid out by Justice Kagan. They could file suit, and after significant ime and expense,
prevail. On the other hand, if enacted, H.R. 1 would instantly and costlessly override these Arizona
policies. One of the bill's provisions requires votes to be counted for each race in which an
individual is eligible to vote, no matter in which precinct the person actually voted.” Another
section authorizes a voter to designate any other person to return her mail-in ballot.® FLR. 1 would
also override these policies everywhere, not just in Arizona and anyplace ¢lse litigants managed to
bring successful Section 2 claims. Nationwide, wrong-precinct rules and limits on mail-in ballot
collection would become relics of the past.

However, HR. 1’s universal prohibitions and mandates have a disadvantage, too, compared
to Section 2. Because H.R. 1’s protections are spegfie—referring to particular regulations that are
forbidden or compelled—they are useless against new voting restrictions that creative vote
suppressors manage to devise. Over the last few months, for example, states have banned mobile
voting centers, criminalized giving food or water to voters waiting in line, and undermined the
integrity of the vote-counting process.® HLR. 1 is silent with respect to these new threats to voting.

Congress should therefore supplement HLR. 1 with another universal approach: a new cause
of action under which plaintiffs of all races could challenge rules that unjustifiably impede voting.
An amendment to HR. 1, introduced by Rep. Mondaire Jones (D-NY), would codify such a claim.™
Under this amendment, a policy that imposes a severe or discriminatory burden on voting would be
upheld only if the measure is necessary to achieve a compelling state interest. Additionally, a policy
that imposes a non-severe, non-discriminatory burden would be allowed only if the measure
significantly furthers an important state interest. A constitutional theory similar to this does already
exist.™ But that theory has been applied extremely narrowly by the Roberts Court, which has never
ruled in favor of a plaintiff objecting to a voting restriction.”™ Rep. Jones’s amendmentwould
enshrine a more aggressive statutory standard under which litigants would be better positioned to
attack all kinds of voting limits——common or rare, familiar or novel, resulting in disparate racial
impacts or not.

In combination with a fortified Section 2, these two universal tactics would provide sturdy,
reinforcing protections for the right to vote. FLR. 1 would establish an impressively high floor for
federal elections through its explicit prohibitions and mandates. Above this floor, if revised to
incorporate the burden-shifting framework (or some other similarly effective proposal), Section 2
would nullify regulations that cause statistically meaningful and unnecessary racial disparities. Also
above HLR. 1s floor, the new statutory cause of action would invalidate unjustifiably burdensome
rules. In this way the franchise would be triply safeguarded against efforts to undermine it. FLR. 1

& See id. § 1601(a)(2).
68 Seeid. § 1621(2)(2).
6 See, o5, Nick Corasaniti & Reid J. Epstein, What Georgia’s Voring Law Really Does, N'Y . Times, Apr. 3,2021, at

Al2.

70 Seeamend. 62, For the People Act of 2021, FLR. 1, 117th Cong. (2021).

71 See, e.g., Burdick v. Takushi, 504 U.S. 428 (1992).

72 See, e.g., Crawfordv. Marion Cty. Election Bd., 553 U.S. 181 (2008) (upholding a photo ID requirement for
voting).
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would sweep away most voting restrictions. As amended, Section 2 would target remaining limits
based on their disparate racial impacts. And the new statutory claim would catch any further
stragglers that hinder voting for no good reason.

Condusion

The factors for Section 2 vote denial suits that the Supreme Court announced in Bruopich are
indefensible as a matter of statutory interpretation. They are entirely detached from the statutory text
and in some cases directly contravene it. The Court’s factors also reveal its ideological opposition to
the Voting Rights Act’s mission of ending racial inequities in American elections. At every turn, the
factors put a thumb on the scale against Section 2 plaintiffs, making it more difficult for them to
challenge policies that cause racial disparities. Congress should notaccept the Court’s neutering of
Section 2. It should revise Section 2 to reject the Court’s factors and to make clear that regulations
that result in statistically significant and unnecessary racial disparities are unlfawful. Congress should
also pair these amendments to Section 2with two nonracial, universal responses. One of theseis the
enactment of FLR. 1, which would protect the franchise through a series of specific measures. The
other is the creation of a new cause of action that would guard more generally against the future
schemes of would-be vote suppressors.

T hope my testimony helps the Committee to better understand the implications of Braaich

and what Congress could do to override the Court’s mistaken decision. I thank you again for the
opportunity to testify before you, and T look forward to answering any questions you may have.

12
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Mr. CoHEN. Thank you, Professor.

Our third witness is Robert Popper. Mr. Popper is a senior attor-
ney and director of voting integrity efforts at Judicial Watch, Incor-
porated, where he has been an employee since 2013 and has liti-
gated several voting rights cases. He has been practicing as a liti-
gator for 31 years, with special knowledge and expertise in the
areas of voting law.

In 2005, he joined the voting section of the Civil Rights Division
of the U.S. Department of Justice, where he worked for 8 years,
earning a special commendation award for his efforts in enforcing
National Voter Registration Act of 1993. He was also promoted to
deputy chief of the voting section.

In his time at the DOJ, he managed voting rights investigations,
litigation, consent decrees, and settlements in dozens of States, in-
cluding those concerning the Voting Rights Act of 1965.

Mr. Popper received his JD from Northwestern University School
of Law, his undergraduate degree from University of Pennsylvania.

Mr. Popper, you are recognized for 5 minutes.

STATEMENT OF ROBERT D. POPPER

Mr. PopPPER. Thank you, Chair Cohen, Ranking Member John-
son, and Members of the Subcommittee.

In my view, the Brnovich decision relied heavily on the plain text
of section 2, which Chair read at the beginning of this hearing. The
Court analyzed the words “open” and “equally open” using dic-
tionary assistance, and it analyzed the text holistically in the light
of, in the context of the additional phrase in that “open” and
“equally open” meant in that the Members of a group have less op-
portunity than other Members of the electorate to participate in
the political process and to elect representatives of their choice.

The Court’s decision was not unexpected and had been presaged
by a majority of circuit courts to have considered this issue.

Remember, there has been a long unresolved legal problem as to
how to apply section 2 of the Voting Rights Act to time, place, and
manner restrictions. Numerous courts over the years have com-
mented on how the Gingles criteria are an uncomfortable fit for
vote denial cases, and that guidance was something that the Court
provided.

I wanted to note that we have discussed already the five guide-
posts that the Court identified, and it is important to realize that
the Court called them nonexhaustive—a nonexhaustive list of fac-
tors to consider in looking at the totality of the circumstances.

Now, bear in mind that the original Senate factors that we all
know and work with was a nonexhaustive list. I am quoting now
from the 1982 report, from which the Senate factors, where they
were first enumerated, and the report says typical factors include—
and it lists the nine factors. Then it says, “while these enumerated
factors will often be the most relevant ones, in some cases, other
factors will be indicative of the alleged dilutions.”

That raises another point. The language in section 2 came from
White v. Regester in 1973. That was a multimember district case.
Gingles was a multimember district case.
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From the beginning, section 2 has been targeted to vote dilution
and districting, multimember district, at-large districts kinds of
cases.

As T indicated, as I said, courts have routinely commented on
how there is no guidance as to how to treat a time, place, and man-
ner restriction.

Now, because it was unresolved, there has been a rash of law-
suits that I would say were of poor quality and should not have
been brought. In my written testimony, I discuss the Ohio Demo-
cratic Party v. Husted from 2016. Bear in mind that the alleged
section 2 violation that the trial court found to have occurred was
that Ohio cut its early voting days from 35 days to 29 days.

Bear in mind as well that as we sit here, Connecticut and Dela-
ware have no early voting. So, it is not that you are going to get
sued for whether or not you have early voting; you are going to get
sued if you have it and then repeal it. That makes no sense.

Now, I would add that some very famous politicians, including
the President of the United States, have invoked Jim Crow. That
is, in my view, an outrageous thing to say. At its worst, Jim Crow
involved State government officials colluding with domestic terror-
ists to murder American citizens.

Even if you look at the voting angle of Jim Crow, it involved lit-
eracy tests that were six pages long, and no one, I respectfully sub-
mit, on this Committee could pass. It involved all White primaries
that determined the winner. It was shocking in its extent, but it
has nothing to do with 35 days to 29 days of early voting. It has
nothing to do with out-of-precinct voting, as in Arizona, for some
counties, not all. It has nothing to do with saying that mail ballots
after COVID have to be collected by a family member, household
member, or caregiver.

We need some perspective in this debate. We need to understand
what is happening. I can go on at length, although not according
to the clock, but I can talk about the Texas and the Georgia legisla-
tion as well. By the way, both Texas and Georgia, unlike Con-
necticut and Delaware, have early voting.

Thank you, Mr. Chair.

[The statement of Mr. Popper follows:]
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Good afternoon Chairman Cohen, Ranking Member Johnson, and Members of the
Subcommittee. Thank you for the invitation to speak with you today. My name is Robert D.
Popper. Iam a Senior Attorney and Director of voting integrity efforts at Judicial Watch, Inc.
Judicial Watch is a Washington, D.C.-based public interest nonprofit dedicated to promoting
transparency, accountability, and integrity in government, politics, and the law.

1 was admitted to the Bar in New York in 1990, and I have been practicing as a litigator
for 31 years. I have special knowledge and expertise in the area of voting law. In 1995, as a solo
practitioner, I represented plaintiffs in a successful constitutional challenge to the design of New
York’s 12th Congressional District.!

In 2005, Ijoined the Voting Section of the Civil Rights Division of the U.S. Department
of Justice, where [ worked for eight years. In 2008, I received a Special Commendation Award
for my efforts in enforcing Section 7 of the National Voter Registration Act of 1993 (“NVRA™),
which requires state offices providing public assistance to offer those receiving it the opportunity

to register to vote. That same year, [ was promoted to Deputy Chief of the Voting Section. In

my time at the DOJ, | managed voting rights investigations, litigations, consent decrees, and

! Diaz v. Silver, 978 F. Supp. 96 (E.D.N.Y. 1997) (three~judge court), aff' d mem., 521 U.S. 801
(1997).
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settlements in dozens of states. I helped to enforce all the statutes the Department is charged
with enforcing, including the NVRA, the Help America Vote Act of 2002, the Uniformed and
Overseas Citizens Absentee Voting Act of 1986, and the Military and Overseas Voter
Empowerment Act of 2009. Of particular relevance, I managed lawsuits enforcing the Voting
Rights Act of 1965, as amended, including the minority language provisions of Section 203; the
preclearance provisions of Section 5; the anti-intimidation provisions of Section 11; and Section
2, the subject of the Brrovich decision.”

In 2013, Ijoined Judicial Watch. In my time here, I have litigated voting rights cases in
several states and have filed numerous friend-of-the-court briefs before the U.S. Supreme
Court—including in Brrovich*—and in various other courts. I have testified before state
legislatures on voting reform measures. In the course of my career, I have published popular
pieces and scholarly articles on the subject of voting law.*

L The Law Prior to Brnovich.

Section 2 of the Voting Rights Act provides in relevant part that a state or jurisdiction’s
civil liability for a “denial or abridgment” of the right to vote

is established if, based on the totality of circumstances, it is shown that the

political processes leading to nomination or election in the State or political
subdivision are not equally open to participation by members of a [protected]

Brrnovich v. Democratic Nat'l Comm., Nos. 19-1257 and 19-1258, _ S. Ct. _, 2021 U.S. LEXIS
568 (July 1,2021).

Amici Curiae Brief of Judicial Watch, Inc. and Allied Educational Foundation in Support of
Petitioners, Brnovich v. Democratic Nat’'l Comm., Nos. 19-1257, Dec. 7, 2020.
4 See. e.g., How H.R.1 Intends to Overturn Supreme Court Rulings on Elections, THE HILL, March
21, 2021; The Voter Suppression Myth Takes Another Hit, WALL ST. J., December 28, 2014; Florida Gets
Another Chance to Appeal for the Right to Clean Voter Rolls, They Should Take It, THE DAILY CALLER,
December 11, 2014; Political Fraud About Voter Fraud, WALL ST. J., April 27, 2014; Little-Noticed
Provision Would Dramatically Expand DOJ’s Authority at the Polls, THE DAILY CALLER, March 28,
2014; and, with Professor Danicl D. Polsby, Guinier’s Theory of Political Market Failure, 77 SOC. SCL
Q. 14 (1996); Racial Lines, NAT. REV. 53, February 20, 1995; Ugly: An Inquiry into the Problem of
Racial Gerrymandering Under the Voting Rights Act, 92 MICH. L. REV. 652 (1993); The Third Criterion:
Compactness as a Procedural Safeguard Against Partisan Gerrymandering, 9 YALE L. & POL’Y REV.
301 (1991); Gerrymandering: Harms and a New Solution, Heartland Institute Monograph (1990).
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class of citizens ... in that its members have less opportunity than other members

of the electorate to participate in the political process and to elect representatives

of their choice.

52. U.S.C. § 10301(b). Although Section 2 clearly forbids intentional discrimination, the cited
text also proscribes political processes that resu/f in a discriminatory electoral outcome, whether
or not intent is claimed or proved. A Section 2 claim that alleges a discriminatory effect, but not
discriminatory intent, is often referred to as a “results” claim.

In the seminal case of case of Thornburg v. Gingles, 478 U.S. 30, 46 ef seq. (1986), the
Supreme Court explained what must be shown to prevail on a claim of “vote dilution,” which
alleges that an electoral system has the result, whether intended or not, of “submerging” minority
voters in a racial majority. This particular kind of “results” claim is typically made where an at-
large or a multi-member district system (at issue in Gingles) deprives a substantial racial
minority of any effective representation. The analysis in Gingles—indeed, the language of
Section 2 itself, which was amended in 1982—were based in turn on the analysis supplied by an
earlier Supreme Court decision, White v. Regester, 412 U.S. 755, 765-66 (1973).

What was not resolved by the Supreme Court in Gingles or Regester was how a plaintiff
could plead and prove a “results” claim that is nof based on vote dilution. In other words, how
should a court assess a claim that a time, place, or manner regulation conceming, for example,
the documents needed to register or vote, the hours or locations of poll sites, or the requirements
for voting by mail, violated Section 2 of the Voting Rights Act?

Prior to Braovich, courts adopted basically two approaches in resolving such claims. The
difference between these approaches ultimately led to a significant split between circuits, and
even between different panels of the same circuit. A clear majority of courts and circuits

required “proof that the challenged standard or practice causally contributes to the alleged
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discriminatory impact by affording protected group members less opportunity to participate.”
Ohio Democratic Party v. Husted, 834 F.3d 620, 637-38 (6th Cir. 2016); see Frank v. Walker,
768 F.3d 744, 752-53 (7th Cir. 2014); Luft v. Evers, 963 F.3d 665, 668-69, 672-73 (7th Cir.
2020); Gonzalez v. Arizona, 677 F.3d 383, 388 (Sth Cir. 2012) (en banc), aff’'d on other grounds
sub nom. Ariz. v. Inter Tribal Council of Ariz., Inc., 570 U.S. 1 (2013); Smith v. Salt River
Project Agricultural Improvement & Power District, 109 F.3d 586, 595 (9th Cir. 1997); Ruiz v.
City of Santa Maria, 160 F.3d 543, 557 (9th Cir. 1998); Greater Birmingham Ministries v. Sec’y
of State for Ala., 966 F.3d 1202, 1233, 1238 (11th Cir. 2020); Lee v. Va. State Bd. of Elections,
843 F.3d 592, 598, 600 (4th Cir. 2016); Irby v. Va. State Bd. of Elections, 889 F.2d 1352, 1358-
59 (4th Cir. 1989).

A second approach, however, did not require plaintiffs to establish that a challenged
procedure itself particularly caused the loss of opportunity proscribed by Section 2, but only that
a challenged procedure “affects minorities disparately because it interacts with social and
historical conditions that have produced discrimination against minorities currently, in the past,
or both.” Veasey v. Abbott, 830 F.3d 216, 245 (5th Cir. 2016) (en banc); see League of Women
Voters of N.C. v. North Carolina, 769 F.3d 224 (4th Cir. 2014); see also Ohio State Conference
of NAACP v. Husted, 768 F.3d 524 (6th Cir. 2014), vacated, 2014 U.S. App. LEXIS 24472 (6th
Cir. Oct. 1, 2014). Evidence of “social and historical conditions” is what is known as “Senate
Factor” evidence, a reference to the Senate report discussing Section 2. Id.; see S. Rep. No. 97-
417, at 28-29 (1982). In other words, under this second approach, (1) disparate impact, plus (2)
general, Senate Factor evidence establishes a violation of Section 2°s “results” standard.

I1. The Second Approach in Practice.

It was inevitable that this second approach would lead to legal challenges against even
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the most ordinary seeming electoral rules. This is because plaintiffs will almost always be able
to establish the two prongs of this approach. Every law has a “disparate impact,” whether
intentional or accidental, regarding any group or subgroup that can be defined. And every region
in the country, and, for that matter, in the world, has seen its share of racial and ethnic
discrimination. Establishing the necessary “social and historical conditions that have produced
discrimination,” moreover, is facilitated by utilizing the assumptions inherent in Critical Race
Theory, which postulates that existing institutions are designed to reinforce current racial, ethnic,
and gender hierarchies.

Accordingly, a great many Section 2 lawsuits were commenced in recent years
challenging ordinary seeming regulations—and changes to such regulations—governing, for
example, the use of absentee ballots, in-precinct voting, early voting, voter ID laws, election
observers, same-day registration, durational residency requirements, and straight-ticket voting.’
These lawsuits were filed notwithstanding that many, or a majority, or even a vast majority of
states had an identical statutory framework to that that was being challenged.® Indeed, in a less
contentious political atmosphere, the bipartisan Carter-Baker Commission in 2005 expressly
noted the need for such regulations, including those regarding absentee ballots (“the largest
source of potential voter fraud™), out-of-precinct voting, early voting, in-person ID requirements,
and election observers.”

No regulation or burden seemed too trivial to give rise to a Section 2 lawsuit. A good

3 See Brief of Senator Ted Cruz and Ten Other Members of the United States Senate as Amici
Curiae in Support of Petitioners, Dec. 7, 2020, at 22-24, cited in Brnovich., 2021 U.S. LEXIS 3568 at *21
&nb.

° 1d. at 22 (noting that 27 states limit out-of-precinct voting); at 24 (noting that only six states offer
straight-ticket voting).
7 Id. at 20, 22, 23, 24; see Carter-Baker Comm’n on Fed. Elections Reform, BUILDING

CONFIDENCE IN U.S. ELECTIONS (2005).
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sense of how extreme the new crop of lawsuits could be is afforded by the Sixth Circuit’s
decision in Husted. The district court in that case had declared that an Ohio law that decreased
the early voting period from 35 days to 29 days violated Section 2 of the Voting Rights Act.
Husted, 834 F.3d at 623. The district court reached this conclusion, notwithstanding that it found

e

any resulting disparate burden to be ““modest’ (i.e., ‘more than minimal but less than
significant’),” on the theory that the change “interacts with the historical and social conditions
facing” minority voters to “reduce their opportunity to participate in Ohio’s political process
relative to other groups.” Id. at 625, 626.

In reversing, the Sixth Circuit noted the obvious fact that the loss of one week of early
voting was, “[a]t worst,” a “contraction of just one of many conveniences that have generously
facilitated voting participation in Ohio.” 834 F.3d at 628. It noted as well that thirteen states did
not “permit any early in-person voting days,” and that “[i]Jronically,” Ohio “would have avoided
this challenge altogether” by never adopting an early voting period in the first place. /d. at 628-
29. Maintaining that state laws had “established a federal floor that Ohio may add to but never
subtract from,” creating in effect a “one way rachet,” was an “astonishing proposition.” /d. at
623. The court observed:

Under this conception of the federal courts’ role, little stretch of imagination is

needed to fast-forward and envision a regime of judicially-mandated voting by

text message or Tweet (assuming of course, that cell phones and Twitter handles

are not disparately possessed by identifiable segments of the voting population).

Id. at 629.

The facts of Husted and these other cases should be kept in mind when assessing the

outrageous hyperbole used to describe the kinds of regulations that have been challenged, and

the Supreme Court’s decision in Brrovich. One hears—and large news outlets dutifully report—

that there is a “tsunami” of legislation “restricting the right to vote,” that states reforming their
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mail-in voting laws as COVID retreats are engaged in “voter suppression,” and even that these
actions represent “the new Jim Crow.” These claims are preposterous. At best, they reveal a
startling historical ignorance. The grandfather laws, absurd literacy tests, poll taxes, intimidation
and terroristic violence of the Jim Crow era have nothing whatever to do with, say, Ohio’s
restriction of early voting from 35 to 29 days, or with limiting same-day registration. Nor do
they have anything to do with regulating absentee ballots, out-of-precinct voting, or voter ID
requirements, all reasonable electoral integrity measures approved by the Carter-Baker
Commission.

At worst, these statements reveal a startling cynicism, driven by a desire to inflame
passions—and to raise funds. Those who talk this way are being irresponsible.
III.  The decision in Brnovich.

Ultimately, the Supreme Court in Brrovich did no more than resolve the issue left open in
Gingles and Regester, namely, what are the standards that govern a Section 2 “results” claim
challenging regulations regarding the time, place, and manner of voting? The answers the Court
gave to this question mirrored the approach of a majority of courts to have considered the issue.

The Arizona statutes challenged in Briovich were as neutral as the Ohio statutes at issue
in Husted.

First, in some counties, voters who choose to cast a ballot in person on election

day must vote in their own precincts or else their ballots will not be counted.

Second, mail-in ballots cannot be collected by anyone other than an election

OfﬁCi?ll, a mail carrier, or a voter’s family member, household member, or

caregiver.

Brnovich., 2021 U.S. LEXIS 3568, at *13. In determining how to assess a challenge to such

regulations, the Court started with the plain language of Section 2. “The key requirement is that

... the process of voting [] must be ‘equally open’ to minority and non-minority groups alike.”
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Id. at *30-31. “Open” means “without restrictions as to who may participate,” and “requiring no
special status, identification, or permit for entry or participation.” fd. at *¥31 (citations omitted).
“‘[E]qually open’ is further explained by this language: ‘in that its members have less
opportunity than other members of the electorate to participate in the political process and to
elect representatives of their choice.”™ /d. As the statute requires, this assessment depends on a
“totality of the circumstances.”

The Court then propounded a non-exhaustive list of factors relevant to such a
determination. These include “the size of the burden imposed by a challenged voting rule,” as
measured against the “usual burdens of voting.” 2021 U.S. LEXIS 3568, at *32-33 (citation
omitted). “[Tlhe degree to which a challenged rule has a long pedigree or is in widespread use in
the United States is a circumstance that must be taken into account.” Jd. at *35. “The size of
any disparities in a rule’s impact on members of different racial or ethnic groups is also an
important factor to consider.” /d. Courts must also “consider the opportunities provided by a
State’s entire system of voting.” Jd. at ¥35-36. And courts must weigh “the strength of the state
interests served by a challenged voting rule.” /d. at *36.

Each of these matters easily fits within a “totality of the circumstances” analysis. None
of them should surprise a Section 2 practitioner familiar with the traditional Senate Factors. The
fact that these commonsense considerations will make it more difficuit to bring the outlandish
Section 2 challenges to ordinary rules seen in recent years is a point in their favor, not against
them.

The Supreme Court applied these factors to conclude that Arizona’s statutes did not
violate Section 2. Among other things, the Supreme Court rightly corrected the Ninth Circuit’s

“highly misleading” presentation of evidence regarding the burdens involved in voting in
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precinct. 2021 U.S. LEXIS 3568, at *47. While 99% of minority voters voted in the correct
precinct, and 99.5% of non-minority voters did so, it was “statistical manipulation” to say, as the
Ninth Circuit majority did, that minority voters voted out-of-precinct “at twice the rate” of white
voters. /d. at *47-48. “Properly understood, the statistics show only a small disparity that
provides little support for concluding that Arizona’s political processes are not equally open.”
Id. at *48. Further, the State had a legitimate interest in “[I]Jimiting the classes of persons who
may handle early ballots to those less likely to have ulterior motives,” which “deters potential
fraud and improves voter confidence. That was the view of the bipartisan Commission on
Federal Election Reform chaired by former President Jimmy Carter and former Secretary of
State James Baker.” /d. at 52.

IV.  Proposed Legislative Responses.

Brnovich resolved an unsettled question of law regarding the application of Section 2 of
the Voting Rights Act to time, place, and manner restrictions. The decision embodied an
unremarkable interpretation of the plain text of Section 2 that is wholly consistent with
longstanding principles used in applying it. Accordingly, a legislative fix is not necessary—it is
a classic “solution in search of a problem.”

In particular, the John R. Lewis Voting Rights Advancement Act that was introduced in
2019 (H.R.4)is abad idea. To begin with, it provides the Attorney General with a new,
unchecked power to sue directly for violations of the Constitution. 1 wrote about the problems
with this proposal in response to earlier versions of such legislation.® The Voting Section of the
Justice Department has in the past proved to be a hotbed of partisanship. An Inspector General’s

report from March 2013 described the harassment of Republican employees, and race-based

8

Robert Popper, Little-Noticed Provision Would Dramatically Expand DOJ’s Authority at the
Polls, THE DALY CALLER, March 28 2014,
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enforcement of the Voting Rights Act.® 1was Deputy Chief of the Voting Section at the time
and personally witnessed many of the incidents recounted in that report. But partisans of every
stripe should object to providing such a power to an Attorney General. Choose whomever you
would describe as the most partisan Attorney General of the past 50 years. Would you want that
person intervening in election disputes on behalf of the United States?

HR. 4 provides enormous power to the Justice Department in other ways. Under a new,
two-level preclearance regime, a// changes concerning certain election-related measures—
including redistricting that affects minority groups, and voter ID laws—wherever and whenever
adopted, and regardless of justification, would be subject to a preclearance review by the
Department. Further, particular states would be “bailed in” to an even more stringent
preclearance regime for ten years if, in the most recent 25 years, 15 “voting rights violations
occurred” in any state subdivisions, or 10 violations if the state committed one of them. A
violation basically means any final judgment, settlement, or consent decree concerning voting
rights. It also includes any DOJ objection to a covered voting change that is not overturned.
Again, this transfers a great deal of new power to the Attorney General to make, or to refrain
from, objections. It also gives power to partisan interest groups who sue under the Voting Right:
Act, because their preferred targets will tend to become federally regulated. In addition, partisan
administrations in closely contested states may choose to “sue and settle,” to run up the number
of violations and bring on federal regulation.

The bill is certain to encounter strong constitutional objections. First, to the extent that

H.R. 4 purports to enforce the guarantees of the Fourteenth Amendment, “[t]here must be a

9 A REVIEW OF THE OPERATIONS OF THE VOTING SECTION OF THE CIVIL RIGHTS DIvision, U.S.
Department of Justice, Office of the Inspector General, March 2013, available at
https:/olg justice. gov/reports/2013/51303 ndf.

10
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congruence and proportionality between the injury to be prevented or remedied and the means
adopted to that end.” City of Boerne v. Flores, 521 U.S. 507, 520 (1997). As discussed, the
record does not support the claim that voting rights are somehow in peril, nor can it justify a
complete federal takeover of states’ electoral processes.

Second, to the extent that the application of H.R. 4 would lead to a differing level of
oversight of states” electoral regimes, as it inevitably would over time as states’ “scores” rise and
fail and they are bailed in or out of coverage, it would run afoul of “the fundamental principle of
equal sovereignty” between states, which “remains highly pertinent in assessing [their]
subsequent disparate treatment.” Shelby County v. Holder, 570 U.S. 529, 544 (2013), citing
Northwest Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 203 (2009).

Third, insofar as any of H.R. 4’s requirements provide protections based on the disparate
treatment of racial and language minority groups—as is explicit, for example, in the bill’s
redistricting requirements—it risks violating the Equal Protection Clause of the Fourteenth
Amendment. As Justice Scalia noted in the context of Title VII, “disparate-impact provisions
place a racial thumb on the scales, often requiring” parties “to evaluate the racial outcomes of
their policies, and to make decisions based on (because of) those racial outcomes. That type of
racial decisionmaking is, as the Court explains, discriminatory.” Ricci v. DeStefano, 557 U.S.
557, 594 (2009) (Scalia, J., concurring). He added that, while the “Court's resolution of these
cases makes it unnecessary to resolve these matters today,” the “war between disparate impact
and equal protection will be waged sooner or fater, and it behooves us to begin thinking about
how-—and on what terms——to make peace between them.” /d. at 595-96. HR. 4 is likely to
bring this “war” to a head.

Robert D. Popper

11
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Mr. COHEN. You are welcome, Mr. Popper, and we thank you for
your testimony.

Our final witness is Ezra Rosenberg. Mr. Rosenberg is co-director
of the Voting Rights Project and Lawyers’ Committee for Civil
Rights Under the Law. For that role, he supervised the Lawyers’
Committee’s national voting rights litigation.

He joined the Lawyers’ Committee in November 2014, continuing
a 40-year career in the public and private sectors. He previously
practiced at a major national firm, where he was actively involved
in pro bono representation and successfully challenging Texas’
photo ID voting law. He was also one of the lead trial counsels in
the case challenging the Secretary of Commerce’s decision to add
a citizenship question to the 2020 Census.

Mr. Rosenberg received his JD, cum laude, and Order of Coif—
Coif—whatever—from the NYU School of Law, and his BA, cum
laude, from the University of Pennsylvania.

Mr. Rosenberg, you are recognized for 5 minutes.

STATEMENT OF EZRA ROSENBERG

Mr. ROSENBERG. Thank you, Chair Cohen, today’s Ranking Mem-
ber Fischbach, and the Members. Thank you for giving me the op-
portunity to testify today on these important issues.

Racial discrimination in voting diminishes our democracy. The
Voting Rights Act of 1965, and particularly Sections 2 and 5, has
been an indispensable tool in the fight against such discrimination.
With the evisceration of section 5 by the Supreme Court in Shelby,
section 2 is needed more than ever.

For decades, section 2 has been working quite well. The courts
had developed standards designed to meet the intent of Congress
to stop not only explicit discrimination but also facially neutral vot-
ing laws that, through subtle methods, had a significant impact on
minority citizens’ right to vote. Thus, the courts adopted standards
that recognize that a seemingly innocuous voting practice can
interact with underlying social conditions, themselves the con-
sequence of this discrimination, to result in pernicious discrimina-
tion in voting.

Those standards were judicially manageable. There has been no
flood of questionable section 2 vote denial cases, no widespread in-
validation of voting regulations. Indeed, Brnovich marked the first
time since the 1982 amendments to the Voting Rights Act that the
Supreme Court reviewed a pure vote denial claim.

In Brnovich, writing for the Court’s majority, Justice Alito pro-
vided guidelines for future treatment of section 2 vote denial cases
that were not only new, but also contrary, or at least dilutive of
the decades long-accepted standards.

Now, I emphasize that Brnovich does not spell the end of section
2 cases, but it unnecessarily and unreasonably makes it much more
difficult for civil rights plaintiffs to win those cases, particularly re-
sults cases, when they already were difficult to win. It does so in
a way that flies in the face of congressional intent. Further, it
raises too many ambiguities in too many important areas to leave
it to the courts to fill in the blanks.
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I come to these views after having devoted the bulk of the last
decade litigating voting rights cases on behalf of voters of color for
the Lawyers’ Committee.

The Lawyers’ Committee is a national civil rights organization,
created at the request of President Kennedy in 1963, to mobilize
a private bar to confront issues of racial discrimination pro bono.

In fact, I first became associated with the Lawyers’ Committee
in 2011, when I was in private practice and volunteered to take on
voting rights case pro bono, and that case was the challenge to
Texas’ strict photo ID law. My experience with that case heavily in-
fluences my views here today.

There, we and other groups successfully sued under section 2,
and Texas was forced to change its law after the Fifth Circuit ruled
en banc that Texas’ photo ID law discriminated against Black and
Latino voters. The case was hard-fought, took 6 years to litigate.
It is difficult to predict how the Fifth Circuit would have applied
Brnovich to the facts of the Texas case, but one thing is certain,
the case would have been much more difficult to prove and more
costly to litigate.

There are at least two approaches that Congress can take in re-
sponse to the Shelby County/Brnovich assault on the Voting Rights
Act. The first is to pass legislation like the John Lewis Voting
Rights Advancement Act that addresses the hole in the Voting
Rights Act left by the Shelby County decision.

The second i1s to deal with the expected consequences of
Brnovich. Common sense and history instruct us that those who
wish to target voters of color will undoubtedly feel emboldened by
a decision that can be read as making it more difficult for plaintiffs
to prove a section 2 violation and read it as a signal that they have
a get-out-of-jail card to pass additional voter suppressive legisla-
tion.

Although we firmly believe that the Court should not apply
Brnovich in such manner, the threat is there. Continued commit-
ment to the core purpose of the Voting Rights Act should not be
left to the uncertainty created by the ambiguous and problematic
language of Brnovich.

I am going to end with the same quote that Chair Nadler. used
from Justice Kagan’s dissent. We must share the same speech writ-
er, but it is important language.

“The Voting Rights Act of 1965 is an extraordinary law.
Rarely has a statute required so much sacrifice to ensure
its passage. Never has a statute done more to advance the
Nation’s ideals. And few laws are more vital in the current
moment.”

Thank you.
[The statement of Mr. Rosenberg follows:]
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L Introduction

Chair Cohen, Ranking Member Johnson, and Members of the Subcommittee
on the Constitution, Civil Rights and Civil Liberties. My name is Ezra Rosenberg
and I am the Co-Director of the Voting Rights Project of the Lawyers’ Committee for
Civil Rights Under Law (‘Lawyers’ Committee”). Thank you for giving me the
opportunity to testify today regarding the consequences for voting rights flowing from
the recent decision of the United States Supreme Court in Brnovich v. Democratic
National Committee,! and the potential legislative responses to that decision.

Racial discrimination in voting diminishes our democracy. The Voting Rights
Act of 1965 (the “Act” or the “VRA”), and particularly Section 2 and Section 5, have
been indispensable tools in the fight against such discrimination. Section 5 has
already been effectively eviscerated by the Supreme Court’s decision in Shelby
County v. Holder.2 In my view, the Brnovich opinion, while not gutting Section 2,
makes it unnecessarily more difficult for plaintiffs to bring Section 2 vote denial
“results” cases, running directly counter to Congress’ intent in first enacting the Act
in 1965, and then in broadening the scope of Section 2 of the Act in 1982. In the
context of the steps already taken or about to be taken by legislatures in states such
as Georgia and Texas in the aftermath of the 2020 election to raise additional barriers
to the vote that will impact voters of color more severely than white voters, the full
protections intended by Congress when the VRA was first enacted are desperately
needed today. Moreover, there is a legitimate concern that some state legislatures
will be emboldened by their reading of Brunovich, and view it as a signal from the
Court to take even more suppressive action. Congress should take immediate steps
to reassert its intention to fully protect the voting rights of voters of color in Section
2 of the Voting Rights Act.

I come to these views after having devoted the bulk of the last decade litigating
voting rights cases on behalf of voters of color for the Lawyers’ Committee. The
Lawyers’ Committee is a national civil rights organization created at the request of
President John F. Kennedy in 1963 to mobilize the private bar to confront issues of
racial discrimination pro bono. In fact, I first became associated with the Lawyers’
Committee when I was a partner of a large global law firm, and volunteered in 2011
to take on a voting rights case pro bono. That case was the challenge to Texas’s strict
photo ID law. After I retired from private practice in 2014, the Lawyers’ Committee
asked me to join their staff, where I have, as Co-Director of its Voting Rights Project
since 2015, supervised the filings on behalf of voters and civil rights organizations in
over 100 cases dealing with voting rights, many of them with claims brought under
the Voting Rights Act.

U U.S. Supreme Court no. 19-1257, decided July 1, 2021.
2 570 U.S. 529 (2013).
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My experience with the challenge to Texas’s Photo ID law heavily influences
my views here today. In that case, we first intervened on behalf of our clients in the
proceedings brought by the State of Texas to obtain preclearance from a federal court
of its new photo ID requirements, as then required under Section 5 of the Voting
Rights Act. The federal court refused to preclear the law,* but while Texas’s appeal
was pending, the Supreme Court issued its decision in Shelby County effectively
gutting Section 5. The same day, Texas announced it would start implementing the
new photo ID law, forcing the Lawyers’ Committee and our clients, as well as other
civil rights organizations and the Department of Justice to file suit under Section 2
of the Voting Rights Act.

That suit was successful, and Texas was forced to change its law, with the
district court ruling — and the Fifth Circuit Court of Appeals affirming en banc - that
Texas’s photo ID law discriminated against Black and Latinx voters under the effects
prong of Section 2.4 But the case was hard-fought and one of the relatively
smallnumber of “vote denial” cases brought under Section 2 of the Voting Rights Act
in the last few decades. Yet, had Broovich been issued earlier, it is difficult to predict
how the lower courts and the Fifth Circuit would have construed Braovich. One thing
is certain, however, the case would have been more difficult to prove and more costly
to Litigate.

This does not make sense. Since 1965, Section 2 of the Voting Rights Act has
stood as a bulwark against racial discrimination in voting, particularly after the 1982
amendment that explicitly created results claims under Section 2. Since this Court’s
decision in Shelby County, Section 2 has become even more indispensable because it
is the primary measure to challenge discriminatory voting changes. Congress
originally enacted and amended Section 2 to stymie not only blatant, explicit
discrimination, but also facially neutral voting laws that, through ingenious,
sophisticated methods, had a significant impact on minority citizens’ right to vote.
Consistent with the text and purpose of the Act as amended, prior to Brnovich, the
Supreme Court and several of the Circuit Courts of Appeal had adopted a standard
to ensure the effective implementation of those protections. That standard
recognized that the Act applies broadly to all voting procedures and policies that
abridge the right to vote—whether expressly or subtly. The standard also recognized
that a challenged law cannot be viewed in isolation, because a seemingly innocuous
voting practice can interact with underlying social conditions to result in pernicious
discrimination.’

5 Texas v. Holder, 888 F.Supp.2d 113 (D.D.C. 2012).

1 Veasey v. Abbott, 830 F.3d 216 (5% Cir, 2018) (en banc).

" Gingles, 418 U.S. at 4T; accord League of Women Voters of N.C. v. North Carolina, 769 F.3d 224,
240 (4th Cir. 2014); Veasey v. Abbott, 830 F.3d 216, 244 (5th Cir. 2016) {en banc): Ohio State Conf of
NAACP v, Husted, 768 F.3d 524, 554 (6th Cir. 20140):; DNC v. Hobbs, 948 F.3d 989, 1017 (9th Cir. 2020)
(en bane): Farrakhan v. Washington, 338 F.3d 1009, 1011-12 (Sth Cir. 2003).
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Under that standard, Section 2 has worked for decades as a judicially
manageable mechanism to stop voting discrimination. There has been no flood of
questionable Section 2 vote denial “results” cases, and no widespread invalidation of
voting regulations. Indeed, Brnovich marked the first time since the 1982
amendments to the Act that the Supreme Court reviewed a pure vote-denial claim.
The reason is clear: The lower courts have taken seriously the Court’s guidance, and
carefully assessed the effects of challenged voting pohcies or procedures within each
specific jurisdiction, based on the totality of the circumstances.

Brnovich compels an immediate response from this Congress, before some
state legislators — intent on creating obstacles that disproportionately result in a
negative impact on the rights of voters of color — hear it as a dog whistle to do just
that, and before lower courts apply the opinion in ways that elevate unsubstantiated
and untrue justifications for new burdensome voting practices over genuine and
proved claims of racially discriminatory results.

T cannot put it better than Justice Kagan, in her dissent to Broovich:

The Voting Rights Act of 1965 is an extraordinary law. Rarely has a
statute required so much sacrifice to ensure its passage. Never has a
statute done more to advance the Nation’s ideals. And few laws are more
vital in the current moment.

I have attached the following Lawyers’ Committee documents as appendices to
my testimony and my testimony draws liberally from them:

e The 2014 report of the National Commission on Voting Rights,
Protecting Minority Voters: Our Work Is Not Done (“2014 National
Commission Report”). The Lawyers’ Committee staffed the work of the
National Commission, which conducted 25 field hearings and also issued
a 2015 report on election administration issues. 1 have attached the
2014 National Commission Report as Appendix 1.

e The Lawyers’ Committee’s Preliminary Report of Racial and Ethnic
Discrimination in Voting, 1994-2019, is attached as Appendix 2.

¢ A summary of the more than 100 voting cases the Lawyers’ Committee
has participated in since the Shelby County decision is attached as
Appendix 3.

o The Amended Complaint that the Lawyers’ Committee filed against the
2021 voter suppression law enacted in Georgia is attached as Appendix
4.
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II. Section 2 of the Voting Rights Act

From the ratification of the Fifteenth Amendment in 1870 through the 1960s,
the federal government tried—and failed—to defeat the “insidious and pervasive evil”
of “racial discrimination in voting,” which had been “perpetuated . . . through
unremitting and ingenious defiance of the Constitution.”® Although Justice
Frankfurter wrote long ago that the Fifteenth Amendment targeted “contrivances by
a state to thwart equality in the enjoyment of the right to vote” and “nullifield]
sophisticated as well as simple-minded modes of discrimination[,]”7 prior to the VRA’s
passage, this language proved largely aspirational.®

Responding to the states’ tenacious “ability . . . to stay one step ahead of federal
law,” Congress passed the VRA to provide a “new weaponl] against discrimination.”®
The Act “reflectled] Congress’ firm intention to rid the country of racial
discrimination in voting.”!® The essence of the VRA’s protections was exemplified in
Section 2, which provided: “No voting qualification or prerequisite to voting, or
standard, practice, or procedure shall be imposed or applied by any State or political
subdivision to deny or abridge the right of any citizen of the United States to vote on
account of race or color.”!

Notwithstanding Section 2’s broad language, jurisdictions sought to evade its
reach by placing “heavy emphasis on facially neutral techniques.”!? These
“techniques” included everything from “setting elections at inconvenient times” to
“causing . .. election day irregularities” to “moving polling places or establishing
them in inconvenient . . . locations.” * In one Mississippi county, voters were forced
to “travel 100 miles roundtrip to register to vote.”'4 In one Alabama county, “the only
registration office in the county [was] closed weekends, evenings and lunch hours.”15
These regulations ostensibly governed the time, place, and manner of voting in a
neutral way, but they “particularly handicaplped] minorities.”16

6 South Carolina v. Katzenbach, 383 U.S. 301, 308-09 (1966).

7 Lane v. Wilson, 307 U.S. 268, 275 (1939)

8 See, e.g., Katzenbach, 31015 (describing pre-VRA efforts to enforce the Fifteenth Amendment).

8 Armand Derfner, Racial Discrimination and the Kight to Vote, 26 Vand. 1. Rev. 523, 524-25, 550
(1973) (hercinafter Right fo Vote).

10 Katzenbach, 383 U.S. at 315.

1 Voting Rights Act of Aug. 6, 1965, Pub. 1. No. 89-110, 79 Stat. 437, 437.

12 Right to Vote, supra at 552.

18 Id at BHT7-B8.

1 Steven L. Lapidus, Eradicating Racral Discrimination m Voter Registration: Rights and Remedies
Under the Voting Rights Aet Amendments of 1982, 52 Ford. L. Rev. 93, 93 (1983).

% fd at 93-94.
% Id. at 96.
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Against this backdrop, and responding to this Court’s plurality decision in City
of Mobile v. Bolden, which had read into Section 2 a “discriminatory purpose”
element,!7 Congress expressly expanded Section 2, now codified at 52 U.S.C. § 10301.
As amended, Section 2 prohibits any “voting qualification or prerequisite to voting or
standard, practice, or procedure . . . which resultsin a denial or abridgement of the
right of any citizen of the United States to vote on account of race or color.”18
Congress further specified that, under Section 2, a violation is establishied if, “based
on the totality of [the] circumstances,” the political processes leading to an election
are not “equally open to participation” by minority voters so that they have less
opportunity than white voters “to participate in the pohtical process and to elect
representatives of their choice.”!® By adopting this “results test,” Congress captured
the “complex and subtle” practices which “may seem part of the everyday rough-and-
tumble of American politics” but are “clearly the latest in a direct line of repeated
efforts to perpetuate the results of past voting discrimination.”20

Section 2 provides relief for both vote dilution—schemes that reduce the weight
of minority votes—and vofe denial—standards, practices, or procedures that impede
minority citizens from casting votes or having their votes counted. Vote-denial cases
were the paradigmatic, “first generation” cases brought under Section 2. Only later
did the Supreme Court “determine[] that the Act applies to ‘vote dilution’ as well.”21

17446 U.S. 55, 62 (1980).
13 Voting Rights Act Amendments of 1982, Pub. L. No. 97-205, 96 Stat. at 131, 134 (emphasis added).

9 Jd A claim for violation of Section 2 (and the Fourteenth Amendment) can still be based on a
finding of intentional discrimination, by application of the settled standards for proving intentional
diserimination as set forth in Village of Arlington Heights v. Metropolitan Housing Development
Corp., 429 U.S. 252 (1977), which includes (1) the historieal background: (2) the sequence of events
leading to the challenged practice, including procedural and substantive deviations {rom normal
process: (3) relevant legislative history: and (4) whether there is a disparate impact on any group. See.
ez, N.C State Conference of NAACPv. MeCrory, 831 F.3d 204, 220-21 (4t Cix, 2016).

208, Rep. No. 97-417, at 12 (1982), reprinted 1n 1982 U.S.C.C.AN. 177, 189 (“Senate Report’).

2t Sge Richard Briffault, Lans Guinier and the Dilemmas of American Democracy, 95 Colum. L. Rev.
418, 423 (1995). The congressional record accompanying the 1982 Amendments is replete with
examples of the discriminatory practices that concerned Congress. The House Judiciary Committee
noted that counties in Virginia and Texas had instituted “inconvenient location and hours of
registration” and other restrictive practices that acted as “continued barriers” to racial minorities.
H.R. Rep. No. 97-227, at 14, 17 (1981) (‘House Report”). The Senate Judiciary Committee similarly
identified states’ “efforts to bar minority participation” through “registration requirements and
purging of voters, changing the location of polling places[,] and insistence on retaining inconvenient
voting and registration hours.” Senate Report at 10 n.22. For example, a Georgia county "adopted a
policy that it would no longer approve community groups’ requests to conduct voter registration drives,
even though only 24 percent of black eligible voters were registered, comparecd to 81 percent of whites.”
Id at 11.
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Thirty-five years ago, in Gingles v. Thornburg, 22 the Court recognized that
Congress inserted the words “results in” to frame the Section 2 inquiry. Instead of
asking whether, in a vacuum, a voting practice facially sounds as if it denies or
abridges the rights of minority voters, the question is: in context, does the practice
“interact” with pre-existing social and historical conditions to result in that burden?
Answering this question requires courts to examine the challenged practice not as a
theoretical postulate, but as a law or regulation that interacts with real-world
conditions and must be evaluated through a fact-heavy, “intensely local appraisal,’23
that accounts for the “totality of [the] circumstances.”24

In Gingles, the Court explained the “essence of a § 2 claim is that a certain
electoral law, practice, or structure interacts with social and historical conditions to
cause an inequality in the [voting] opportunities enjoyed by black and white voters.”?
Recognizing Section 2’s command that courts consider the “totality of circumstances,”
the Gingles Court looked to the Senate Report accompanying the 1982 amendments
to compile a list of relevant “circumstances.”® These nine social and historical
conditions—the “Senate Factors”—include considerations such as the history of
official discrimination in the jurisdiction (Factor One); the extent of discrimination in
the jurisdiction’s education, employment, and health systems (Factor Five); and
whether the challenged practice has a tenuous justification (Factor Nine).”’

Since Gingles, four different Circuits addressing vote-denial cases have used
the foundation laid in Gingles to analyze these matters. This formulation distills
Section 2 liability into a two-part test: (1) there must be a disparate burden on the
voting rights of minority voters (“an inequality in the opportunities enjoyed”); and (2)
that burden must be caused by the challenged voting practice (“a certain electoral
law, practice, or structure . . . cause[s] an inequality”) because the practice “interacts
with social and historical conditions” of racial discrimination.28 No other Circuit has
put forth an alternative formulation.

The Section 2 results inquiry is complex and resource intensive to litigate. The
“totality of circumstances” test set forth in the statute is fact-intensive by its own
definition. The Senate Report supporting the 1982 amendment to Section 2 lists
factors that courts have used as a starting point in applying the totality of

22478 U.S. 30, 47 (1986).

25 Id at 79 (quotation marks omitted).

2452 U.8.C. § 10301(0).

25478 U.S. at 47.

26 478 U.S. at 36.

27 Jd_ at 36-37 (citing Senate Report at 28-29).

28 (Gingles, 478 U.S. at 47; accord League of Women Voters of N.C. v. North Carolina, 769 F.3d 224,
240 (4th Cir. 2014); Veasey v. Abbott, 830 F.3d 216, 244 (5th Cir. 2016) {en banc): Ohio State Conf of
NAACPv. Husted, 768 ¥.3d 524, 554 (6th Cir. 2014); DNC v. Hobbs, 918 F.3d 989, 1017 (9th Cir. 2020)
(en banc): Farrakhan v. Washington, 338 F.3d 1009, 1011-12 (9th Cir. 2003).
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circumstances test to include seven such factors (along with two factors plaintiffs
have the option to raise).2?

II. Brnovich v. Democratic National Committee
A. The Facts

That was the situation until Broovich. In Brnovich, the Supreme Court
reviewed two Arizona voting practices’ one mandated that votes cast out of the voter’s
precinct (“OOP”) not be counted; the other prohibited the collection of mail-in ballots
by anyone other than an election official, a mail carrier, or a voter’s family member,
household member or caregiver. Plaintiffs had claimed that these practices violated
Section 2 of the Voting Rights Act.

The United States District Court for the District of Arizona had ruled against
the plaintiffs on both claims, but, applying the settled standards described above, the
United States Court of Appeals for the Ninth Circuit had reversed, en banc, finding
that the out-of-precinct policy violated the “results” prong of Section 2 and that the
limitations on collections of absentee ballots violated both the “results” and “intent”
prongs of Section 2.

As to the out-of-precinct policy, the Ninth Circuit identified several factors,
acknowledged by the district court, leading to a higher rate of OOP voting by voters
of color than by white voters: frequent changes in polling locations {polling places oi
voters of color experienced stability at a rate 30 percent lower than the rate for
whites);*® confusing placement of polling locations (indigenous populations in
particular lived farther from their assigned polling places than did white voters,*);
and high rates of residential mobility.”* As a result, 1 in every 100 Black voters, 1 in
every 100 Latinx voter, and 1 in every 100 indigenous peoples voter cast an OOP
ballot, compared to 1 in every 200 white voters.*

As to the absentee-ballot collection limitation, the Ninth Circuit relied on the
district court’s finding that voters of color were more likely than white voters to

29 See Gingles, 478 U.S. 30, 44-45 (1986).

30 Broovich v. Demoeratic National Committee, Joint Appendix, at 590 (online at
https //www supremecourt.gov/DocketPDF/19/19-1257/162052/20201130133300128_19-1257%20-
1258%20Joint%20Appendix. pdf).

SUId at 592.
82 Id. at 594.
3 Id. at 59H-96.
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return their early ballots with the assistance of third parties.® The disparity was the
result of the special challenges experienced by communities that lack easy access to
outgoing mail services, socioeconomically disadvantaged voters who lacked reliable
transportation, and voters who had trouble finding time to return mail because they
worked multiple jobs or lacked childcare services, all burdens that disproportionately
fall on Arizona’s minority voters.®

Applying the “totality of circumstances” test, with primary reliance on the Senate
factors that demonstrated a history of discrimination in Arizona that persists to this
day, the Ninth Circuit found that both the OOP policy and the absentee-ballot
collection law violated the “results” prong of Section 2 of the VRA. The court also
found that the absentee ballot law had been enacted with discriminatory intent,
based on statements of the sponsor and a racist video used to promote passage of the
law 3

B. The Decision, Its Meaning, and Its Consequences

In Brnovich, a 6-3 Court reversed the Ninth Circuit’s decision. Had it done so
by applying the settled standards, we may not be here today. But, in writing for the
Court’s majority, Justice Alito provided guidelines for future treatment of Section 2
vote denial “results” cases that were not only new, but also contrary — or at least
dilutive of — the decades-long accepted standards.

I emphasize Branovich does not spell the end of Section 2 cases. Rather, it
unnecessarily and unreasonably makes it more difficult for civil rights plaintiffs to
win Section 2 actions, when they already were difficult to win. And it does so in a way
that flies in the face of congressional intent. Further, it raises too many ambiguities
in too many important areas to leave it to the courts to fill in the blanks. The greater
difficulty and ambiguity threaten to undermine the core purpose of the Voting Rights
Act.

1. Brnovich is a solution in search of a problem

First, Broovich purports to cure a non-existent problem. One of the premises
of Brnovichi is that “[iln recent years, [Section 2 vote denial claims] have proliferated
in the lower courts.”® In support of this statement, the Court relies on the amicus
curiae briefs of Sen. Ted Cruz, the State of Ohio, and the Liberty Justice Center.3*

3¢ Id. at 597.
3 Jd at 598.
36 1d. at 681.
87 Broovich v. Democratic National Committee, 2021 WL 2690267, at *8 (2021).
% Jd atn. 6.
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However, those briefs describe a total of perhaps 16 cases, dating back over 7 years,
and only 3 of them led to a finding of Section 2 liability.

The fact is that since Congress amended Section 2 in 1982 and since the
Supreme Court supplied its test for adjudicating Section 2 violations, the Supreme
Court has never deemed it necessary to review a single Section 2 vote-denial case. At
the same time, there was absolutely no evidence that courts were being overwhelmed
by Section 2 vote denial cases. And when such cases are brought, courts have had no
trouble applying the standard to separate discriminatory voting practices from
benign election regulations. In short, the pre-existing standard had worked well.

2. Brnovich reads a remedial statute narrowly

One of the most important canons of statutory construction — and one that
gives the greatest deference to congressional intent — is that remedial statutes are to
be broadly construed,®® and there are few statutes in this Nation’s history more
remedial than the Voting Rights Act of 1965. Yet, rather than read the Act
expansively, the Court created new stringent guidelines, most prominently setting
higher standards for both the size of the burden and the size of the disparity, and a
lower standard for the State to meet to justify the burdens it is placing on the right
to vote.

The touchstone of the Brmovich opinion is the Court’s construction of the
requirement in Section 2(b) that the political process be “equally open” as the “core”
requirement of the law.40 The concept of equal “opportunity” as used in the same
statute, the Court acknowledged somewhat grudgingly, “may stretch that concept to
some degree to include consideration of a person’s ability to use the means that are
equally open.”#! In that context, the Court turned to the “totality of the
circumstances” test, and said that “any circumstance that has a logical bearing on
whether voting is ‘equally open’ and afford equal ‘opportunity’ may be considered,”
and proceeded to list five “important circumstances” that were relevant.42

For the most part (with the exception of number (2)), these “important
circumstances” seem fairly innocuous: (1) the size of the burden; (2) the degree of
departure of the challenged practice from practices standard when Section 2 was
amended or which are widespread today; (3) the size of the disparity; (4) the
opportunities provided by the electoral process as a whole; and (5) the strength of the

3 See Allen v. State Bd. of Elections, 393 U.S. 544, 565-66 (1969) (broadly construing the VRA as
“aimed at the subtle, as well as the devious, state regulations which have the effect of denying citizens
their right to vote”); Teherepnin. Knight, 389 U.S. 332, 336 (1967) (stating general rule of statutory
construction)l.

1 Bronovich v. Democratic National Committee, 2021 WL 2690267, at *12: 52 U.S.C. § 10301.

4 Braovich v. Democratic National Committee, 2021 WL 2690267, at *12 (emphasis in original).

2 /d
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state’s justification for the practice. The devil, however, is in the details and in the
ambiguities created by the Court’s specific choice of language that may pave the way
for state legislatures to enact additional discriminatory laws and for lower courts to
apply Section 2 parsimoniously in vote denial “results” cases.

3. The size of the burden should include factors specific to the
affected community resulting from discrimination

The first factor that Justice Alito highlighted was the “size of the burden,”
emphasizing that voters “must tolerate the usual burden of voting.”43 Although this
may sound somewhat innocuous, its application by legislatures and lower courts
might be colored by a footnote at the end of the paragraph on burden, where Justice
Alito expounded on what “openness” and “opportunity” might mean (as, say, with
museums or school courses that are open to all) as compared to the “absence of
inconvenience” (such as lack of adequate transportation or conflicting obligations).*4
The vagueness with which the Court left this issue, and its relegation to a footnote,
may limit its precedential impact, but its practical impact may be substantial.

What Justice Alito does not acknowledge is that some of these indicia of what
he calls “inconvenience” are themselves not simply subjective to an individual, but,
are reflective of a group’s socio-economic circumstances that are themselves the
product of a history of discrimination. In the Texas Photo ID case, for example, we
were able to demonstrate that not only were Black and Latinx voters more likely than
white voters not to possess the required photo ID, but that they were more likely than
white voters not to be able to get the ID because of, among other reasons, lack of
access to transportation.4®

The same logic might apply to polling place location and closure decisions that
might make it just that much more burdensome for voters of color than for white
voters to vote. Or, as in the new Georgia statute, SB 202, prohibiting “hne-warming,”
the provision of food and water to those waiting in hne to vote, particularly when
voters of color are much more often confronted with long wait-times than are white
voters. 4

Mandating additional voter ID requirements in order to submit an application
for an absentee ballot or to return a voted absentee ballot is another new hurdle

43 Id

w4 Jd

% Veasey v. Abbott, 830 F.3d 216, 251 (5th Cir. 20186).

4 Georgia Senate Bill 202 (online at
https//www legis.ga.gov/api/legislation/document/20212022/201498); Georgia State Conference of the
NAACP v. Raffensperger, First Amended Complaint (Appendix 4), at 36; Stephen Fowler, Why Do Nonwhite
Georgia Voters Have To Wait In Line For Hours? Too Few Polling Places, Georgia Public Broadcasting, Oct. 17,
2020, accessible at https://www.npr.org/2020/10/17/924527679/why-do-nonwhitegeorgia-voters-have-to-
wait-in-line-for-hours-too-few-polling-pl.
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voters will now face in Georgia under its new omnibus bill. Under this provision,
voters requesting an absentee ballot must submit with their apphcation their driver’s
license number, their personal identification number on a state-issued personal
identification card, or a photocopy of other specified forms of identification. For voters
who do not have a Georgia’s driver license or state ID card number, voting absentee
will now require access to photocopy technology. Voters without such access to
technology will face a higher burden in complying with these ID requirements. Recent
data shows that Black Georgians are 58% more likely and Latinx Georgians are 74%
more likely to lack computer access in their homes as compared to their white
counterparts.’” Thus, we can expect voters of color to face a significantly higher
burden than white voters in complying with the ID requirements for requesting and
returning absentee ballots.

If Brnovich is construed by state legislatures as permitting them to impose
barriers that affect different racial or ethnic groups differently because of their
relative wealth — particularly when those differences are themselves the product of
historic discriminatory practices — it will have a serious impact on the voting rights
of persons of color.

4. 1982 Standards and Widespread Practice Are Not Important

Second, Justice Alito said that another relevant factor was the degree of
departure of the challenged practice from the “standard practice when §2 was
amended in 1982, a choice which is largely left unexplained, other than in rebuttal
to Justice Kagan’s dissent, in which he writes, somewhat tautologically, that “rules
that were and are commonplace are useful comparators when considering the totality
of the circumstances.”# Although the Court acknowledges that this would not apply
to practices that themselves were discriminatory in 1982, the fact is that such
benchmarks are neither necessary nor productive. If the history of voter
discrimination in this country has taught us anything, it is that those who want to
stop voters of color from voting change their methods with the times, and with the
change in the ways voters of color are voting.

Again, Georgia is illustrative. In Georgia, state legislators responded to the
record-shattering turnout of 2020 by passing omnibus legislation that restricts the
right to vote at nearly every step of the process and disproportionately affects voters
of color. Among its provisions, the law requires voter identification in order to request
an absentee ballot and vote absentee; severely hmits access to absentee ballot drop
boxes; and significantly shortens the period in which voters can apply for and cast
absentee ballots. These restrictions were adopted right after the November 2020
election where voters of color used absentee ballots to an unprecedented degree, and
in the cases of Black (29.4%) and Asian (40.3%) voters, at higher rates than white

4 Georgia State Conference of the NAACP v. Raffensperger, First Amended Complaint (Appendix 4), at 44,
482021 WL 2690267, at n.15.
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(25.3%) voters.* But, Justice Alito’s reasoning may be construed as supporting the
proposition that, if in 1982, Georgia did not make absentee ballots universally
available, that could be a “highly important” consideration, even if voters of color are
more heavily impacted than white voters by these changes. State legislatures should
not be led to believe that they can get away with erecting new barriers to vote based
on what they did 40 years ago.

5. So-called “small differences” can be important.

Third, in explaining the importance of the size of the disparities, Justice Alito
indicates that “small differences should not be artificially magnified,”>® again dealing
obliquely with the consequences of the differences being caused by differences in
wealth — which may themselves be the result of historic discrimination. Specifically,
the Court criticized the Ninth Circuit for finding disproportionate impact based on a
relative comparison of the percentage of voters whose votes were rejected because
they were cast OOP. In the case of Indigenous, Black, and Latinx voters, the
percentage was 1% for each group; in the case of white voters, the percentage was
0551

The Court did not note that the discriminatory OOP practice meant that
almost 4,000 votes cast by voters of color had been rejected — and that if their
circumstances were equivalent to those of white voters, 2,000 of their votes would
have counted.

The Texas Photo ID case is illustrative. There, the court found that, even
though over 90% of all groups had the required ID, Black voters were twice as likely
as white voters not to have the ID, and Latinx voters were about three times as likely.
In fact, the court found that 608,470 Texas voters lacked the ID.*? Obviously, the
Texas numbers are meaningful no matter how viewed. But the point is that smaller
numbers may be too. Legislatures and lower courts should not be led to believe that
they can chip away at electoral margins by reducing the likelihood of voters of color
being able to cast their votes, no matter how small the effect. We need not dwell on
the closeness of the 2020 presidential election in Arizona, Georgia, and Wisconsinto
underscore the importance of even small differentials in impact.

6. Other opportunities to vote do not necessarily ameligrate
discrimination in particular methods of voting

Fourth, Justice Alito explained that the opportunities provided by the entire
electoral system should be factored into the equation, implying that the fact that, for

19 Georgia State Conference of the NAACP v. Raffensperger, First Amended Complaint (Appendix 4), at 47.
50 2021 WL 2690267, at *13.

SUHd. at *4.

%2 Veasey v. Perry, 71 F.Supp.3d 627, 659 (S.D. Tex. 2014).
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example, access to absentee ballots may be curtailed, it may not matter if the voter
can still vote in person.® But, if an advantageous means of voting is curtailed as to
one group more than it is to another, what difference does it matter that there may
be other methods of voting? If all methods of voting made voting equally accessible,
there would have to be only one method. Obviously, expanding methods of voting
makes it more hkely that people will vote. And, equally obviously, contracting them
makes it less likely that people will vote. Contracting them in a way that affects some
racial or ethnic groups more than others is inconsistent with the language and
Congressional intent of Section 2. States should not be led to beheve that they have
carte blanche to target specific voting practices, when the effect is discriminatory,
and try to justify it by the availability of other means of voting.

7. Justification for discriminatory practices must be based on reality

And, fifth, in explaining the state justification factor, the Court seemed to open
the door to a state’s justifying virtually any discriminatory action simply by parroting
the words “fraud prevention.” Again, while the Court did not say so explicitly, the
fear is that lower courts — and, worse, state legislatures — may so interpret the Court’s
opinion.

The incongruity of the Court’s approach is seen in comparing the hundred ol
thousands of voters who were potentially deprived from voting under Texas’s prior
Photo 1D law, with the infinitesimally small number of persons even accused of
fraudulently voting. A state’s choice to prevent non-existent fraud at the expense of
thousands of votes, disproportionately of person of color, is not legitimate. Again,
permitting such choice, is inconsistent with the language of Section 2 and
Congressional intent.

8. The Senate Factors are relevant

The Brnovich majority went on to raise questions as to whether the Senate
Factors are relevant to a Section 2 vote denial case, implying they are not, but leaving
ambiguous precisely what the Court means as to how the few Factors the Court
deems potentially relevant fit in, other than superficially.®

Although Gingles involved vote dilution, the decision addressed Section 2 writ
large, recognizing that “Section 2 prohibits al//forms of voting discrimination, not just
vote dilution.”® Further, Gingles recognized the apphcability of the various Senate

552021 WL 2690267, at *13.
M.
= .

% 478 U.S. at 45 n 10 (emphasis added); see Senate Report at 30 (confirming that Section 2
“prohibits practices, which . . . result in the denial of equal access to any phase of the electoral process
for minority group members”) (emphasis added).
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Factors would naturally turn on the type of Section 2 claim at issue.” The Gingles
Court’s statement that the Senate Factors will “often be pertinent to cerfain types ol
§ 2 violations,” such as dilution,® cannot be reconciled with a conclusion that the
Factors “only” inform one specific type of Section 2 claim.

9. There is no reason not to apply the “least restrictive means” test
to Section 2 claims

The one area that the Court conclusively shuts the door on is the use of what
it calls the “strict necessity requirement,” under which courts had previously required
states accused of discriminatory practices to justify “that their legitimate interests
can be accomplished only by means of the voting regulations in question.”® After
Brnovich, states no longer have to justify their acts of discrimination with such
facially reasonable proofs. As Justice Kagan explained in her dissent, an alternative-
means inquiry is a legitimate way to ensure that a State is not using facially neutral
laws to achieve a discriminatory intent. “[A] State that tries both to serve its electoral
interests and to give its minority citizens equal electoral access will rarely have
anything to fear from a Section 2 suit.”8® This should not be a heavy lift for a state
interested in helping people to vote as opposed to making it more difficult for them to
vote.

IV. The Confluence of Shelby County and Brnovich

When first enacted in 1965 and after the 1982 amendments, the combination
of Section 2 and Section 5 of the Voting Rights Act worked together to provide a
relatively effective means of preventing and remedying minority voting
discrimination. Because of the Shelby County decision, that has dramatically
changed.

A. Section 5

Section 5 required jurisdictions with a history of discrimination, based on a
formula set forth in Section 4(b), to obtain preclearance of any voting changes from
the Department of Justice or the District Court in the District of Columbia before
implementing the voting change ¢! From its inception, there was a sunset provision
for the formula, and the subset provision for the 2006 Reauthorization was 25 years.52

57 See fd at 45.

5 Jd (emphasis added).

59 2021 WL 2690267, at *14.

60 2021 WL 2690267 (KAGAN, J., dissenting) at n.5.
61 52 U.S.C. §§ 10303(h),10304.

62520 S.C. § 10303(b).
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Section 5 covered jurisdictions had to show federal authorities that the voting
change did not have a discriminatory purpose or effect. Discriminatory purpose
under Section 5 was the same as the Fourteenth and Fifteenth Amendment
prohibitions against intentional discrimination against minority voters.5® Effect was
defined as a change which would have the effect of diminishing the ability of minority
voters to vote or to elect their preferrved candidates of choice.64 This was also known
as retrogression, and in most instances was easy to measure and administer. For
example, if a proposed redistricting plan maintained a majority black district that
elected a black preferred candidate at the same black population percentage as the
plan in effect, it would be highly unlikely to be found retrogressive. If, however, the
proposed plan significantly diminished the black population percentage in the same
district, it would invite serious questions that it was retrogressive.

The benefits of Section 5 were numerous and tangible. The 2014 National
Comimission Report provided the following statistics and information regarding DOJ
objections:

By any measure, Section 5 was responsible for preventing a very large
amount of voting discrimination. From 1965 to 2013, DOJ issued
approximately 1,000 determination letters denying preclearance for
over 3,000 voting changes. This included objections to over 500
redistricting plans and nearly 800 election method changes (such as the
adoption of at-large election systems and the addition of majority-vote
and numbered-post requirements to existing at-large systems). Much of
this activity occurred between 1982 (when Congress enacted the
penultimate reauthorization of Section 5) and 2006 (when the last
reauthorization occurred); in that time period approximately 700
separate objections were interposed involving over 2,000 voting changes,
including objections to approximately 400 redistricting plans and
another 400 election method changes.

Each objection, by itself, typically benefited thousands of minority
voters, and many objections affected tens of thousands, hundreds of
thousands, or even (for objections to statewide changes) millions of
minority voters. It would have required an immense investment of
public and private resources to have accomplished this through the
filing of individual lawsuits.85

In addition to the changes that were formally blocked, Section 5’s effect on
deterring discrimination cannot be understated. Covered jurisdictions knew that
their voting changes would be reviewed by an independent body and they had the

6 527.8.C. § 10304(0).
52 1U.8.C. § 103040), (@)

55 2014 National Commission Report at 56.
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burden of demonstrating that they were non-discriminatory. In the post-Shelby
world, a jurisdiction is likely to get away with implementing a discriminatory change
for one election (or more) before a plaintiff receives relief from a court, as the Hancock
County, Georgia voter purge and Texas voter identification cases detailed later
llustrate.

The Section 5 process also brought notice and transparency to voting changes.
Most voting changes are made without public awareness. DOJ would produce a
weekly list of voting changes that had been submitted, which individuals and groups
could subscribe to in order to receive this weekly list from DOJ.% For submissions of
particular interest, DOJ would provide public notice of the change if it believed the
jurisdiction had not provided adequate notice of the changet” But even more
important, the Section 5 process incentivized jurisdictions to involve the minority
community 1n voting changes. DOJ’s Section 5 Procedures requested that
jurisdictions with a significant minority population provide the names of minority
community members who could speak to the change,® and DOJ’s routine practice
was to call at least one local minority contact and to ask the individual whether she
or he was aware of the voting change and had an opinion on it. Moreover, involved
members of the community could affirmatively contact DOJ and provide relevant
information and data.5®

B. The Shelby County Decision

In the Shelby County case, the Supreme Court decided in a 5-4 vote that the
Section 4(b) coverage formula was unconstitutional. The majority held that because
the Voting Rights Act “impose[d] current burdens,” it “must be justified by current
needs.”” The majority went on to rule that because the formula was comprised of
data from the 1960s and 1970s, it could not be rationally related to determining what
jurisdictions, if any, should be covered under Section 5 decades later.”! The four
dissenting justices found that Congress had demonstrated that regardless of what
data was used to determine the formula, voting discrimination had persisted in the
covered jurisdictions.”? The majority made clear that “[wle issue no holding on §5

8 Section 5 Procedures, 28 C.F.R. § 51.32-51.33.
87 Jd at 28 C.F.R. § 51.38(b).

8 Jd at 28 C.F.R. § 51.28(h).

6 Jd at 28 CF.R. § 51.29.

" Shelby County, 570 U.S. at 536 (quoting Northwest Austin Munieipal Util Dist. No. One v.
Holder, 557 U.S. 193 at 203 (2009)).

7t Shelby County, 557 U.S. at 545-54.

72 Jd at 560 (Ginsberg, J. dissenting).
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itself, only on the coverage formula. Congress may draft another formula based on
current conditions.”?3

The effect of the Shelby County decision is that Section 5 is effectively
immobilized as, for now, preclearance is limited only to those jurisdictions where it is
imposed by a court after a court previously made a finding of intentional voting
discrimination. This special preclearance coverage is authorized by Section 3(c) of
the Act. Courts have rarely ordered Section 3(c) coverage, and when they do, it is
typically quite hmited. Indeed, the only jurisdictions I am aware of that have been
subject to Section 3(c) coverage since the Shelby County decision are Pasadena, Texas
and Evergreen, Alabama.”* In the case of Pasadena, the only changes subject to
preclearance relate to the method of election and redistricting.?>

As a result, Section 5 is essentially dead until Congress takes up the Supreme
Court’s invitation to craft another coverage formula. There are compelling reasons
for Congress to do so because, as discussed below, voting discrimination has increased
in the absence of Section 5, and by, diluting the power of Section 2, and by creating
ambiguities as to Section 2’s reach, the Supreme Court has now made matters worse.

C. Pre-Brnovich, Section 2 was an Imperfect Substitute for Section 5

The year after the Shelby County decision was issued, the Executive Summary
and Chapter 3 of the 2014 National Commission Report discussed what was lost in
the Shelby County decision. The Report predicted that voting rights discrimination
would proliferate in the absence of Section 5.7 The subsequent years have
demonstrated that the negative impacts we anticipated have come to pass.

In 2019, the Lawyers’ Committee did a 25 year look back on the number of
times that an official entity made a finding of voter discrimination in the Preliminary
Report of Racial and Ethnic Discrimination in Voting, 1994-2019, which is attached
as Appendix 2. This preliminary analysis of administrative actions and court
proceedings identified 340 instances between 1994 and 2019 where the U.S. Attorney
General or a court made a finding of voting discrimination or where a jurisdiction
changed its laws or practices based on litigation alleging voting discrimination. We
found that the successful court cases occurred in disproportionally greater numbers
in jurisdictions that were previously covered under Section 5.

The Lawyers’ Committee’s Voting Rights Project itself has never been busier
than in the post-Shelby County years. As of 2019, we had participated in 41 cases,
achieving some success in almost 80% of them. By the end of last year, the total of

7 Id. at 556.
74 See Patino v. City of Pasadena, 230 F. Supp. 667, 729 (S.D. Tex. 2017).
76 2014 National Commission Report at 12, 55-64.
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post-Shelby cases where we participated as a counsel to a party or as amici had
ballooned to 100. A short summary of each case is attached as Appendix 3. Because
the Lawyers’ Committee’s has a racial justice mission, all of the cases we have
participated in implicate race in some fashion in our view, even if there are no race
claims in the case.

This data tells us that voting discrimination remains substantial, especially
considering that the Lawyers’ Committee is but one organization, and particularly in
the areas previously covered by Section 5.

A few specific examples from the Lawyers’ Committee’s litigation record
illustrate why, even before Brnovich, Section 2 was an imperfect substitute for
Section 5, and why post-Broovich, without congressional action, the situation is more
dire.

Prior to Shelby County, Texas passed the strictest voter ID law in the country.
Because Section 5 was in place, Texas could not implement the law (SB 14) without
preclearance from either the Attorney General or the United States District Court for
the District of Columbia. The Attorney General refused to preclear the law, and a
three-judge panel found that the law had a retrogressive impact on the rights of Black
and Latinx voters.”” The afternoon that Shelby was decided, then-Texas Attorney
General Greg Abbott announced that the State would immediately implement the ID
law.”® Several civil rights groups, including the Lawyers’ Committee, filed suit in
Texas federal court, challenging SB 14 under several theories, including Section 2
and DOJ filed its own suit under Section 2, and all of the cases were consolidated.
The parties then embarked on months of discovery, leading to a two-week trial in
September 2014, where 55 witnesses, including 16 experts — three-quarters of whom
were paid for by the civil rights groups — testified. Prior to the November 2014
election, the District Court ruled that SB 14 violated the “results” prong of Section 2
of the Voting Rights Act, because it had a discriminatory result in that Black and
Hispanic voters were two to three times less likely to possess the SB 14 IDs and that
it would be two to three times more burdensome for them to get the IDs than for white
voters. The District Court’s injunction against SB 14, however, was stayed pending
appeal by the Fifth Circuit, so the law — now deemed to be discriminatory —
remained in effect.’ Subsequently, an en banc panel of the Fifth Circuit Court of
Appeals, affirmed the District Court’s finding.8° But because Section 5 was no longer
in effect, elections that took place from June 25, 2013 until the Fifth Circuit en banc
opinion on July 20, 2016 took place under the discriminatory voter ID law. Had
Section 5 been enforceable, enormous expense and effort would have been spared.
The district court awarded private plaintiffs $5,851,388.28 in attorneys’ fees and

7 Texas v. Holder, 888 F.Supp.2d 113 (D.D.C. 2012).
8 Veasey v. Abbott, 830 F.3d 216, 227 (5th Cir. 2016).
7 Id at 227-29, 250.

80 [d. at 224-25.
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$938,945.03 in expenses, for a total of $6,790,333.31. The fee award is currently on
appeal. As of June 2016, Texas had spent $3.5 million in defending the case.8! Even
with no published information from DOJ, more than $10 million in time and expenses
were expended in that one case. And, as noted above, with the issuance of Brnovich,
the case would have been harder ~ and certainly more expensive — for plaintiffs to
litigate.

In 2015, the Board of Elections and Registration, in Hancock County, Georgia,
changed its process so as to initiate a series of “challenge proceedings” to voters, all
but two of whom were African American. This resulted in the removal of 53 voters
from the register. Later that year, the Lawyers’ Committee, representing the Georgia
State Conference of the NAACP and the Georgia Coalition for the Peoples’ Agenda
and individual voters, challenged this conduct as violating the Voting Rights Act and
the National Voter Registration Act, and obtained rehef which resulted in the
placement of unlawfully-removed voters back on the register.82 Ultimately, plaintiffs
and the Hancock County Board agreed to the terms of a Consent Decree that will
remedy the violations, and required the county’s policies to be monitored for five
years. But after the purge and prior to the court order, Sparta, a predominantly black
city in Hancock County, elected its first white mayor in four decades. And before the
case was settled, and the wrongly-purged voters placed back on the rolls, at least one
of them had died.

C. The Growing Present Need

Recent events reflect the significant present-day impact of the Shelby County
decision and the loss of Section 5 and the potential impact of Broovich. It involves a
law that Georgia, a previously covered jurisdiction, enacted this year, SB 202, a 53
section, 98-page law that changes many aspects of Georgia elections. The law was
passed in the aftermath of 2020 and 2021 elections that were extremely close and saw
the margins of victory in both presidential and senatorial elections decided by the
votes of people of color.

SB 202 has spawned several federal lawsuits, most of which include voting
discrimination claims. The Lawyers’ Committee is counsel in one of these suits and
the Amended Complaint from that case is attached as Appendix 4.

SB 202 increases the burdens for virtually every aspect of voting from voting
by mail through voting in person. At least some aspects of SB 202 appear to be clearly
retrogressive and probably would not have been proposed in the first place were it

8 Jim Malewitz & Lindsay Carbonell, Texas' Voter TD Defense Has Cost $3.5 Million, The Texas
Tribune (June 17, 2016), https//www.texastribune.org/2016/06/17/exas-tab-voter-id-lawsuits-more-
35-mitlion/.

82 Georgia State Conference of the NAACP v. Hancock County, Case No. 15-cv-414 (M.D. Ga. 2015).
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not for the decision in Shelby County. This is perhaps most clearly demonstrated by
Georgia introducing several restrictions focused on voting by mail:

The new absentee ballot ID requirements mandate that voters include
a Georgia Driver’s license number or Georgia State ID number on their
absentee ballot application. If they have neither, voters are required to
copy another form of acceptable voter ID and attach the copies of ID
documents along with other identifying information to both their
absentee ballot applications and inside the absentee ballot envelope
when returning the voted ballot.

The bill also prohibits public employees and agencies from sending
unsolicited absentee ballot applications to voters, yet threatens private
individuals and organizations who are not so prohibited with a
substantial risk of incurring hefty fines for every application they send
to an individual who has not yet registered to vote or who has already
requested a ballot or voted absentee.

SB 202 significantly limits the accessibility of absentee ballot drop
boxes to voters. While all counties would be required to have at least
one, the placement of drop boxes is limited to early voting locations
and drop boxes are available only to voters who can enter the early
voting location during early voting hours to deposit their ballot inside
the box. Thus, drop boxes are essentially useless to voters who can
vote early in-person or who cannot access early voting hours at all due
to work or other commitments during early voting hours.

The bill also mandates an earlier deadline of 11 days before an election
to request an absentee ballot, leaving some voters who become 1ll or
have to travel out of the area in the lurch if they cannot vote during
early voting and are unable to meet the earlier deadline to apply for a
ballot.83

SB 202 does not stop with its effect on voting by mail. It takes direct aim at
voting in person, in a way that targets voters of color, who are more likely to confront
long voting lines than white voters in Georgia. Specifically, it prohibits the provision
of food and water to such voters within 150 feet of a polling place, other than by
election officials.

The effect of the Brnovich decision on the challenge to SB 202 remains to be
seen, but already defendants have moved to dismiss the complaints on the basis of
Brnovich. Although, we strongly believe that the complaints as drafted fully and
adequately plead a “results” claim under Section 2 even post-Brnovich, the very

83 Georgia State Conference of the NAACP v. Raffensperger, First Amended Complaint (Appendix 4), at 57-38.
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making of these arguments demonstrate how those who support the erection of
barriers to vote intend on using that opinion.

Georgia, of course, is not the only state that is considering or has passed laws
with new barriers to voting that disproportionately affect voters of color. Florida did
so, with SB 90, a law that — similar to Georgia’s — imposes new and unnecessary
restrictions on absentee ballots, the use of drop-boxes, and line-warming. And Texas
appears poised at this writing to pass an omnibus voting bill that would, among other
things, empower partisan poll watchers with virtually unfettered access in polling
places, while at the same time tying the hands of election officials to stop the poll
watchers from engaging in intimidating conduct. Texas has a well-documented
history of voter intimidation by poll watchers that has disproportionately affected
voters of color. The courts have acknowledged this pattern before—in 2014, a federal
district court described this very issue: “Minorities continue to have to overcome fear
and intimidation when they vote. . . . [TThere are still Anglos at the polls who demand
that minority voters identify themselves, telling them that if they have ever gone to
jail, they will go to prison if they vote. Additionally, there are poll watchers who dress
in law enforcement-style clothing for an intimidating effect to which voters of color
are often the target.”8¢

The law being considered by the Texas legislature would also ban election
officials from distributing absentee ballot applications without request from a voter;
allow for the rejection of absentee ballots on the basis of signatures that do not exactly
match — in the eyes of untrained election officials — the signatures on file — a practice
wlich has been shown to adversely affect voters of color disproportionately; and place
additional burdens on persons assisting others in need of help to vote.

As with Georgia’s SB 202, some of these provisions might have been stopped
by an effective Section 5 and challenges to some of them may be hampered by the
effect of the Brnovich decision. The botton: line, however, is that recent events have
only underscored the need for a robust Voting Rights Act.85

V. The Appropriate Congressional Response

There are at least two approaches that Congress can and should take in
response to the Shelby County/Brnovich assault on the Voting Rights Act. The record
since the Shelby County decision demonstrates what voting rights advocates feared:
that without Section 5, voting discrimination would increase substantially. Without

8 Veasey v. Perry, 71 F. Supp. 3d 627, 636-37 (S.D. Tex. 2014), affd and reversed on other
grounds, 830 F. 3d ---- (5% Cir. 2016).

8 See, e.g., Shelby Cnty., 570 U.S. at 536 (‘[V]oting discrimination still exists; no one doubts that.”);
Nomination of the Hon. Amy Coney Barrett to the Supreme Court’ Hearing Before S. Comm. on the
Judiciary (Oct. 14, 2020) ¢IR}acial discrimination still exists in the United States and I think we've
seen evidence of that this summer.”) (statement of Amy Coney Barrett).
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legislation like the John Lewis Voting Rights Advancement Act that addresses the
hole in the Voting Rights Act left by the Shelby County decision, our democracy is at
risk. The first step is for Congress to pass such legislation.

Brnovich presents new challenges. Its impacts have yet to be measured, but
common sense and history instruct us that those who wish to target voters of color
will undoubtedly feel emboldened by a decision that can be read as making it more
difficult for plaintiffs to prove a Section 2 violation giving state legislatures a “Get
Out of Jail” card to pass voter suppressive legislation, and justify it simply by
claiming “voter fraud.” Although we firmly believe that the courts should not apply
Brnovich in such manner, the threat is there. Continued commitment to the core
purpose of the Voting Rights Act should not be left in the uncertainty created by the
ambiguous and problematic language of Brnovich. We identify here a number of
issues for consideration and would be pleased to work with the Committee on
legislative text.:

e Clarify that the “totality of the circumstances” to support a Section 2
violation includes whether historical socio-economic discrimination
interacts with the challenged voting practice to make it more difficult
for voters protected by the Act to cast their ballots.

e Clarify that to prove the “result” of the discriminatory act, plaintiffs
can apply any validly accepted statistical test, which can then be
assessed in the totality of the circumstances.

s C(larify that a discriminatory law cannot be justified on the basis that
it was a standard practice at a particular date, such as 1982, or is
widespread today, but must be judged solely on the totality of the
circumstances in the particular jurisdiction, as viewed at the time the
action under Section 2 is brought.

s Clarify that, while circumstances relating to the entire electoral
system may be relevant to a Section 2 determination, the fact that
there are other methods to vote than the challenged practice cannot be
conclusive as to a results claim under Section 2.

o Clarify that the state’s interest furthered by the challenged conduct
may be one factor, and not a singularly overriding factor, in
determining the totality of the circumstances, but must be based on
more than unfounded apprehensions and the means chosen must be
necessary to fulfill the asserted interest.
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Clarify that “totality of the circumstances” may include any or all of
the factors deemed relevant by Gingles, including the Senate Factors.

Clarify that partisan motives cannot be an adequate justification for
the challenged conduct, if a discriminatory result is the means chosen
to meet those motives.

Put an end to any doubt, as raised by the concurring opinion of
Justices Gorsuch and Thomas that there is a private cause of action for
a Section 2 violation, as every Circuit Court of Appeals has held.
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Mr. COHEN. Thank you, Professor Rosenberg.

I will now recognize myself under the 5-minute Rule and proceed
with questioning.

Professor Stephanopoulos, the Brnovich majority is, in my opin-
ion—and I would like to know your opinion—activist and not tex-
tural. Would you agree with describing their opinion as an activist
decision?

Mr. STEPHANOPOULOS. Thank you, Chair Cohen, for that ques-
tion. Yes, I would absolutely agree with that assessment. There is
a real irony in the current Court’s conservative self-description as
modest, restrained, textualist, when every line of Brnovich—you
can read the insertion of the court’s own conservative ideology—
that the five factors as we have discussed, are plucked out of thin
air. They are not rooted in the actual language of section 2. Every
one of them reflects the Court’s hostility to the mission of the Vot-
ing Rights Act, which is ending racial inequities in American elec-
tions.

Mr. COHEN. In some ways, I think of it as being analogous to
Plessy v. Ferguson. Plessy was the—after we had ended reconstruc-
tion with the 1976 Hayes-Tilden agreement that was a pox on both
political parties. The Court in Plessy v. Ferguson said separate but
equal.

Is this kind of like that in a way, Professor Stephanopoulos, in
that they are saying that if it affects certain voters similar to ma-
jority voters, in that if they have some problems and the minority
has some problems, and it is going to make not much of a discrimi-
nation, that it is okay?

Mr. STEPHANOPOULOS. Well, that is a fairly inflammatory anal-
ogy, and I don’t—

Mr. CoHEN. I know. You are not.

Mr. STEPHANOPOULOS. I wouldn’t say that the current measures
are really the equivalent of Jim Crow. I think they are more fairly
described as Jim Crow-light as opposed to Jim Crow 2.

The intent and the massive racial disparities of the real Jim
Crow era I don’t think are present here, but nevertheless, we have
a host of nominally neutral restrictions of voting, that one after an-
other end up causing predictable and substantial racial disparities.

These aren’t the huge racial disparities of the late 19th century
or the early 20th century, which is why I don’t think that this is
a Jim Crow 2.0 era. We do see a proliferation of measures that do,
in fact, disproportionately and unnecessarily make it harder for mi-
nority citizens to vote.

Mr. COHEN. Do you agree with Professor Rosenberg that this is
basically a canary in a coal mine, and it portends future cases
being interpreted and construed in the same manner?

Mr. STEPHANOPOULOS. I would say it is more than a canary in
a coal mine. This is the coal mine itself on fire. This isn’t a portent
of bad things that might happen in the future. This is the bad
things happening right now.

Mr. CoHEN. If there are these problems that we can foresee com-
ing as the VRA is eroded, Congress needs to Act to amend the
Court rules. Do you have any suggestions on what we need to do
in amending the law?
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Mr. STEPHANOPOULOS. Yeah. I would recommend following the
path that Justice Kagan laid out in her dissent, which is to say
that two factors above all are critical in section 2 vote denial cases.
Those are, number one, does some regulation of voting cause a sta-
tistically significant racial disparity; and if so, number two, is that
practice really necessary to achieve some important State interest.

Not all neutral voting regulations would fail under this test, not
by a long shot, but some would, the ones that are producing large
inequities that can’t be justified. Those practices would properly be
eradicated. That is exactly what the VRA was meant to accomplish.

Mr. COHEN. Professor Rosenberg [inaudible] consideration that
the Court majority read into section 2 is the degree to which a vot-
ing Rule departs from local standard practice when section 2 was
amended in 1982.

Do you think Congress intended the [inaudible] to remain the
standard by which burden is placed on minority voters by present-
day voting practices should be forever compared? Was that a time
that we just froze in history and there will be no improvements,
no changes, no more progress? It is just basically 1982.

Mr. ROSENBERG. Thank you. I assume that was addressed to me,
Chair Cohen. I am not a professor as much as I would like to be
Professor Stephanopoulos’ colleague.

Justice Alito, in his opinion where he set 1982 as what he called
a benchmark against which to compare present-day discrimination
just doesn’t make sense. Not only doesn’t make sense, but Justice
Alito never explained why. In response to Justice Kagan’s dissent,
he simply said, “well, it is useful, it is useful because it is useful.”
That tautology just doesn’t really do the job.

As Justice Kagan said in her dissent, section 2 was intended to
eradicate discrimination, not to set it in amber, and that is pre-
cisely what using a 1982 benchmark does.

If one thing we have been taught by history it is that those who
want to discriminate on the basis of race in voting, they change
with the times. When at one time, of course, only White people
were allowed to vote, and after that, it was declared unconstitu-
tional in the 15th Amendment. Different means were used by those
people. They changed with the times.

Poll taxes, literacy tests. After those were rendered unconstitu-
tional, they changed with the time. Closing polling locations, com-
plicated registration systems, voter ID laws that they knew would
affect Black and Latino voters much more severely than it would
affect White voters.

History also teaches us that those who would discriminate
against people of color in their voting will change as those voters
of color change the way they vote.

So, now we have voters of color using absentee ballots in places
like Georgia more—at a greater rate than do White voters. What
happens? Suddenly, the Georgia legislature decides it is going to
start clamping down and adding unnecessary and burdensome re-
strictions on absentee ballots.

States cannot be led to believe that they can get away with voter
suppressive legislation by pointing to what happened 40 years ago.

Mr. CoHEN. Thank you, Mr. Rosenberg.
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That concludes, plus a little bit of extra of my time, and I now
recognize Ms. Fischbach for 5 minutes or a little more.

Ms. FiscHBACH. Mr. Chair, I would just ask, Ranking Member
Johnson has joined us, and I would defer to him if he had ques-
tions before me.

Mr. JOHNSON of Louisiana. I do. I thank you so much and thank
you for filling in today.

I apologize for being late to the hearing. I just attended a funeral
of a fallen law enforcement officer in my district, and it is quite a
sad occasion.

I thank the witnesses for being here. I have questions for Mr.
Popper.

Let me just start and say, one of the laws in question in the
Brnovich case requires voters to vote in their own precinct. In your
estimation, I am wondering if you could tell us how widespread is
this requirement across the country, and specifically, is it only lim-
ited to States with Republican majority legislatures?

Mr. PoPPER. I am sorry for your loss and for your State’s loss.

Mr. JOHNSON of Louisiana. Thank you.

Mr. POPPER. It most definitely is not. I wanted to touch on some-
thing that Mr. Rosenberg—I almost said Professor Rosenberg—
touched on, and that is that when you have a voting Rule that has
a disparate impact even by a tiny fraction, you can construct a case
on that, prior to Brnovich at least, in which you say, we will take
that tiny difference and we will call that a disparate impact, and
we will look at historical conditions, having nothing to do with vot-
ing in many cases, and we will say that there is a section 2 viola-
tion.

That was the old rubric. That is how you get to sue over what
are ordinary regulations.

Now, what the Supreme Court identified was the trick that is
being played, out-of-precinct voting is used by 1 percent of minority
voters, and that means that 99 percent vote in the right precinct.

Out-of-precinct voting is used by 99.5 percent of nonminority vot-
ers. This is in Arizona, and this is in the decision. So, in other
words, 99 percent minority, 99.5 percent nonminority, well, what
do you conclude from that? Minority voters vote out of precinct at
twice the rate of nonminority voters.

It is technically true, but the difference between 99 and 99.5 per-
cent is not something that people should sit up and take notice
about. It is fair as a part of the totality of the circumstances anal-
ysis to say that in the totality of the circumstances, that difference
1s not appreciable enough.

I would also add that every court paid lip service to the idea, and
in many cases it was just lip service. They said that while all
courts—I am sorry—that disparate impact is not enough to make
a section 2 claim.

You need more. You need some sort of showing. You need some
sort of Senate factor evidence, and it has always been unclear what
you needed for vote denial.

Well, while saying that, Arizona is a pure disparate impact case
when it comes to out-of-precinct voting. The difference between
99.5 and 99 percent was enough to get you a violation, and that
is what was reversed by the Supreme Court.
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Many other ordinary seeming restrictions, for example, straight-
ticket voting, that is only allowed in six States. Six States. So, a
State can be sued for trying to restrict straight-precinct voting—or
straight-ticket voting.

Procedures and provisions that have vast majority usage
throughout the United States are subject to a section 2 claim, par-
ticularly if they have been passed and then there is an attempt to
repeal them.

Congressman, before you joined us, I had pointed out that both
Texas and Georgia have early voting, and Connecticut and Dela-
ware do not.

Now, a perverse incentive of the pre-Brnovich jurisprudence is
that it would behoove Connecticut and Delaware never to pass
early voting, because if they do, they will always be subject to a
section 2 claim if they try to repeal it.

Mr. JOHNSON of Louisiana. Well, and let me just say on the ear-
lier issue, speaking of Connecticut and Delaware, if I am correct—
correct me if I am wrong—at least 25 States do not count ballots
cast in the wrong precinct, and that includes Connecticut, Vermont,
Delaware, and Hawaii. So, it is not just Republican jurisdictions,
of course; this is a widespread understanding.

We are running out of time. Let me ask you real quick. Would
you agree that the Brnovich decision effectively at least begins to
put a stop to partisans using courts to throw out policy decisions
they simply disagree with?

Mr. POPPER. It certainly does. As I explain in my testimony,
there was a majority decision—and while we were sitting here, I
identified nine courts of appeals that would have ruled basically as
the Supreme Court did in Brnovich—nine—or decisions. I am
sorry. Some of them were double from the same court.

It was this minority decision that was allowing these kinds of,
in my view, outrageous claims to proceed against what are very or-
dinary rules based on the tiniest discrepancies.

Mr. JOHNSON of Louisiana. I don’t have the clock, Mr. Chair, so
stop me, but do I have time for one more question?

Mr. COHEN. Your time has expired, sir.

Mr. JOHNSON of Louisiana. All right. I yield back. Thank you.
Appreciate the accommodation.

Mr. COHEN. You are legislating while driving.

Mr. JOHNSON of Louisiana. I have parked.

Mr. COHEN. Oh, are you? Good. Thank you.

Next is Mr. Nadler.

Chair NADLER. Thank you, Mr. Chair.

Mr. Morales-Doyle, in the Brnovich majority’s view, one relevant
factor courts should consider when evaluating section 2 vote denial
claims is the legitimate State interest justifying the challenged vot-
ing rule. The Court observed that rules that are supported by
strong State interests are less likely to violate section 2. The Court
then pointedly noted that one strong and entirely legitimate State
interest is the prevention of fraud.

We all agree that preventing fraud is a legitimate State interest,
but we are now living in the age of the big lie, and there is no evi-
dence that widespread voting fraud is a significant problem that af-
fects the outcome of elections. Meanwhile, State after State is en-
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acting discriminatory voting practices in the name of election integ-
rity protection.

Are you concerned that this State interest factor opens the door
to a lower court upholding a facially neutral yet discriminatory vot-
ing practice without even requiring the State to show evidence of
widespread voting fraud?

Mr. MORALES-DOYLE. Yes, I am concerned about the way lower
courts will apply this guidepost. The fact is that the Senate factors,
and the test that has been applied for years under section 2, al-
ready took account of State interests. It asked courts to look at
whether the connection between the State interest offered up and
the policy in question was tenuous or not, and if it were tenuous,
then a court might look more skeptically at the policy in question.

Courts have always taken State interests into account. What is
troubling about the majority’s opinion is how quick the Court is to
accept the idea that these policies are actually ruling out fraud and
necessary to do so, when actually we have States, including Ari-
zona, are extremely effective at stopping fraud already. That is why
we don’t see widespread voter fraud.

The Federal Cyber and Infrastructure Security Agency said the
2020 election was the most secure election in American history.
This just isn’t a problem that needs fixing, and so courts should be
skeptical when disparate burdens are being placed on voters of
color to pursue it.

Chair NADLER. Thank you. Now, Justice Kagan’s dissent notes
that a State is not even required to demonstrate that a challenged
practice is the least restrictive means for the State to achieve its
interests. Can you explain why this is so problematic?

Mr. MORALES-DOYLE. Right. So, as I said, most States are al-
ready effectively stopping fraud, and so the idea that States need
to add more and more restrictive rules on top of what they already
have to accomplish that goal is just not true.

So, what Justice Kagan would say is, if you say that you are pre-
venting fraud but there is a way to do it that doesn’t stop people
of color from voting, that doesn’t impose a disparate burden on peo-
ple of color, then you should go that route. Frankly, that route, in
many instances, would be, leave things as they are, keep the status
quo. We are doing a great job of stopping fraud.

Under the majority’s opinion you can say fraud, and, unfortu-
nately, they are giving courts a lot of room to run with that excuse
and allow discriminatory burdens to persist.

Chair NADLER. Is there any textual basis or legislative history
that supports the Court reading this so-called guidepost into sec-
tion 27

Mr. MORALES-DOYLE. No. I think the Senate factors from Con-
gress made clear that they did want to take State interests into ac-
count, but nothing in the legislative history or in the text suggests
that the courts should be so deferential to State interests that they
allow claims of fraud—or claims of fighting fraud to trump the goal
of rooting out discrimination.

The point of section 2 is to eradicate race discrimination in vot-
ing.

Chair NADLER. Thank you.
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Mr. Rosenberg, in 1982, Congress amended section 2(a) of the
Voting Rights Act, and they added section 2(b) to reverse the Su-
preme Court’s decision in the City of Mobile v. Bolden, which had
interpreted the previous version of section 2 to prohibit only inten-
tionally discriminatory voting rules.

How did courts previously interpret this legislative history up
until the Supreme Court’s decision in Brnovich? How is the
Brnovich decision a significant departure from the Court’s previous
understanding of this history?

Mr. ROSENBERG. Oh, in every which way, Chair Nadler. The
focus of the post-1982 amendment was on effects, irrespective of
State justification. Results, effects. That was what the 1982 amend-
ment was all about. What the Brnovich decision does is not only
veer from there, but it veers from the totality of the circumstances,
a standard that was put into the statute at that time. The focus,
as the court in Gingles interpreted that, and it was applied consist-
ently on the interaction between the challenged conduct and histor-
ical social and economic discrimination. That is not even mentioned
by Justice Alito when he goes through his various guideposts. He
doesn’t talk about the key factor of the interaction between the
challenged conduct and the effects of historical discrimination.

Chair NADLER. Thank you. I see that my time has expired. I
yield back.

Mr. CoHEN. Thank you, Mr. Nadler.

Now, it comes to one of those moments when the Chair has to
make a great decision. Should he recognize Mr. Jordan, who is next
up in line to Mr. Johnson, or should he go back to Ms. Fischbach,
who was so nice as to yield her time to Mr. Johnson.

Mr. JORDAN. I thank you, Mr. Chair. Go to Ms. Fischbach, and
I will wait till the next round.

Mr. CoHEN. Thank you, sir.

Ms. Fischbach, you are on.

Ms. FiscHBACH. Well, thank you Mr. Chair, and thank you, Mr.
Jordan. I appreciate that. I appreciate you deferring to me.

I just have got a question for Mr. Popper. Justice Alito identified
a nonexhaustive list of circumstances for courts to consider as part
of the totality of the circumstances review, and I think you touched
on it a little bit in your testimony. One of those circumstances is
the size of the burden imposed by the voting rule. Justice Alito did
note that mere inconvenience is insufficient, and an equally open
voting system must tolerate the usual burdens of voting.

Can you expand a little bit on what that means?

Mr. PoPPER. Well, yes. In many ways—thank you for your ques-
tion. I am sorry. I was organizing something else.

In many ways, it is an application of what we call the Anderson-
Burdick test, I mean, where you have an administrative burden to
a civil right or to voting. You assess the importance of the State
interest, and you assess how much of an inconvenience it is. If it
is a severe inconvenience, that is one thing. If another point that
the court mentions, if there are other ways for you to get done
what you need to get done as a voter, you have to take that into
account. You have to be practical about this.

I think that in a way, or perhaps directly, what the Court was
doing was combating the rash or what it called a proliferation of
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lawsuits of little merit that had sprung up, the cottage industry of
challenging any restriction of early voting, any restriction of reg-
istration or same-day registration, any restriction of voting in pre-
cinct, particularly if you once passed the law one way and you are
looking to put it back the other way.

I would refer to the atmosphere in Texas. In Texas, consider the
law that they are fleeing to avoid passing provides a free voter ID
to anyone who doesn’t already have one.

What you have to do to identify your absentee ballot is put the
number of the voter’s driver’s license or the number of their free
ID or the last four Social or certify that you don’t have these num-
bers.

In Texas, you also—they provide an opportunity for voters using
absentee ballots who did it wrong to go back and correct a defect
in their ballot, so it is not tossed. You sure don’t see that covered
in the newspapers, but it is in the statute. They require an assist-
er, someone who gives assistance to give their name.

Now, in California, it can be anyone knocking on your door. It
could be—they don’t have to say where they are from. They don’t
have to give their first name, their last name, their real name.
They don’t have to register. You will never discover, once you re-
ceive the ballot in California, that it was collected. Okay?

This merely asks a person to put down their name. What is so
shameful about that? So, that is the atmosphere in Texas.

In Georgia, the atmosphere is that you get 3 weeks of early vot-
ing. You still get no-excuses absentee ballot. You still get that. In
other words, any reason you can have such a ballot. Voters have
to submit a State ID number. It does away with signature match-
ing on mail ballots, but signature matching on mail ballots had
long been considered problematic and is unclear that it favored one
side or the other. It was just hard to tell a bunch of untrained poll
workers how to make that assessment. That is the atmosphere in
Georgia.

Voting is easy in Ohio. It is easy in Arizona. Frankly, it is easy
in most of the country.

So, I think I may have strayed from your question. My apologies.

Ms. FiscHBACH. Well, and maybe—we have just got a couple of
seconds left here, but I would just like to kind of follow up and
maybe ask you, what is a usual burden of voting as they use that
term?

Mr. PopPER. Well, as they said in Crawford, you have to get in
your car and go vote. It is not a usual burden to get in your car
and drive for 3 hours, and there is lawsuits about that. It is not
a usual burden. It is a usual burden to have to show up in person.
You can’t say, COVID to one side, COVID-style elections to one
side. You can’t say that that imposes a terrible burden.

I would add too that what was appropriate for COVID may no
longer be appropriate and repealing the COVID-related absentee
rules isn’t discrimination.

Ms. FiscHBACH. Thank you very much, and I am out of time.

Mr. Chair, I yield back.

Mr. CoHEN. Thank you. I appreciate it.

Next person will be Congresswoman, Professor, Mr. Raskin.
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Mr. RASKIN. Mr. Chair, thank you very much. Thanks to all the
witnesses for your testimony.

Our colleague, Representative Fischbach, started by saying that
she didn’t know anyone who wants to stop people from voting, but
even Mr. Popper referred to the history of Jim Crow and the vi-
cious disenfranchisement that took place then. Of course, we all
know about the history of grandfather tests and poll taxes and lit-
eracy tests and character tests and so on.

Professor Stephanopoulos, let me start with you. Do you agree
with Ms. Fischbach’s suggestion that the determination to keep
people from voting ended at some point, say, between the 1960s
and 1970s and today, or does that history continue right up until
today?

Mr. STEPHANOPOULOS. I think that history, unfortunately, con-
tinues. I think that when politicians regulate the electoral process,
they are highly, highly aware of what the likely composition of the
electorate is going to be as a result of their regulations. They are
also highly, highly aware of which voters are likely to support their
party and their candidates and which voters are likely to oppose
them.

Mr. RASKIN. Let me ask you about, that if I could? If there is a
determination to keep, say, African Americans from voting or
Latino voters from voting, not out of racial animosity but because
of a prediction, a fair prediction that they will disproportionately
support the other party, is that itself race discrimination within
the meaning of the Voting Rights Act?

Mr. STEPHANOPOULOS. Well, whether or not it is a discriminatory
racial intent, it absolutely is a disparate racial impact if the effect
of that regulation is to deny the vote to a larger proportion of Afri-
can-American or Latino or Asian-American citizens. I think it is
complicated when the true motivation is partisan whether one can
also label that as invidious racial intent.

Mr. RASKIN. Mr. Rosenberg, let me come to you. The striking
thing to me today is that voter fraud is the slogan of people trying
to commit voter fraud. One great example of that is Donald
Trump’s famous hour-long phone call with the Republican sec-
retary of State of Georgia, Brad Raffensperger, in which he twisted
his arm, needled him, begged him, and tried to coerce him into
finding just 11,780 votes. That is all he was looking for. All of this
was done publicly in the name of preventing fraud, preventing
voter fraud against him. He was claiming in his big lie that the
election was being stolen from him while he was trying openly to
commit voter fraud by getting an election official to manufacture
and concoct votes that didn’t exist.

So, what is the public supposed to do when people who are trying
to commit voter fraud are invoking voter fraud as the reason for
their disenfranchisement in voter suppression schemes?

Mr. ROSENBERG. Invoking fraud prevention has been used his-
torically to justify discriminatory practices for well over a century.
It was used to justify poll taxes. It was used to justify literacy
tests. It was used to justify early poll closings. Then it was trans-
mogrified into this feeling that, well, the public is demanding ac-
tion because they have concerns about election integrity.
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What happened is that the people who are purveying this myth
of voter fraud are fabricating the justification. They are fabricating
the results of the surveys because they are the ones who are out
there telling the people that there is fraud when there is not fraud.
Then they survey the people, and the people say, oh, we have ter-
rible concerns because there is voter fraud. Then they use those ba-
sically false survey results to justify voter suppressive legislation.

Mr. RASKIN. Thank you. Thank you.

Professor Stephanopoulos, let me come back to you. You pointed
out that the Brnovich decision is not a constitutional decision; it is
a question of statutory interpretation. You are saying that Con-
gress could override the invention of these five guideposts or sign-
posts that were pulled out of a hat by Justice Alito, which we defi-
nitely could.

Has the Congress had success before in reversing reactionary de-
cisions by the Supreme Court giving pinched or erroneous interpre-
tations of civil rights statutes by rewriting those statutes or does
the Court keep on moving the football at every point?

Mr. STEPHANOPOULOS. Yes. Congress absolutely has had luck at
doing that, not just with respect to the Voting Rights Act, but also
with respect to the Civil Rights Act. So, section 2’s amendment in
1982 is a great example of Congress stepping in to reverse a mis-
taken court decision, and so is Congress’ amendment of the Civil
Rights Act of title VII to reverse a Supreme Court decision that
overly narrowed the disparate impact theory under title VII of the
Civil Rights Act.

Mr. RASKIN. I appreciate that.

My time is up, Mr. Chair, and I yield back to you.

Mr. CoHEN. Thank you, Mr. Raskin.

We will now yield to Mr. Jordan for 5 minutes.

Mr. JORDAN. Thank you, Mr. Chair.

I would just come to Mr. Popper. I think in your opening state-
ment, you said there were a couple other States you wanted to
highlight and, frankly, didn’t have the time in your 5 minutes,
which I understand. We always run out of time in these hearings.
So, I was just going to give you a chance to talk about—I think one
of the States you mentioned was Texas. I actually forget the other
State that you may have referenced, but I will give you a few min-
utes to talk about those States and what is happening there and
how it relates to our subject matter.

Mr. PopPER. Thank you, Congressman. I think I did speak about
them. I managed to sneak them in somewhere.

Mr. JORDAN. Okay.

Mr. PoPPER. I was merely making the point I thought that in
Texas, the atmosphere is so loaded in favor of getting people to the
polls. It is in Georgia, too. These two bills, I find almost universally
that the people who are the angriest about them—and I don’t in-
clude anyone on this Committee. I am just saying that in other
conversations, there are people who haven’t read this legislation.

Mr. JORDAN. If I could, Mr. Popper. My understanding is in both
States, there was already great access, amazing access for people
to vote, which is what we want. We want to make it easy to vote,
hard to cheat. It is a cliche statement, but it is accurate. So that
was already the case, but these two pieces of legislation actually
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make it easier for all residents in Georgia and Texas to get to the
polls. Is that accurate?

Mr. PoPPER. I would say it is accurate. When you are talking
about being able to on your absentee ballot certify that you don’t
have the necessary numbers or provide that—if you have an ID
number or if you have a Social Security number. Who doesn’t have
a Social Security number? There are people who don’t, but if you
don’t, all you have to do is certify that you don’t have one.

Mr. JORDAN. Yeah.

Mr. PoPPER. Who is this going to scare off?

I would like to say just a word about voting fraud, Congressman,
if I could.

Mr. JORDAN. Sure. Go ahead.

Mr. PoPPER. Voting fraud is hard to detect by its nature. It is
not heavily penalized. My favorite example of this, no doubt, and
I almost regret the day when they repealed this because I will lose
the talking point. In Vermont, double voting is a $200 penalty, no
jail time, and selling maple syrup without a license is $5,000 and
a year in jail. Okay. Why would you invest any State resources in
ferreting out double voting in those circumstances? There are
States that admit they don’t even track these.

That to one side, what I hate, what I don’t like is when you say
that it is rare, because you take the total number of votes and you
divide it by the instances of fraud. Is that how you measure securi-
ties fraud? There are only a couple of hundred securities fraud
cases per year, but how many millions or is it billions of securities
transactions?

Mr. JORDAN. Right.

Mr. PopPPER. Everyone knows that just because of the nature of
the enterprise, you need rules. Okay. Kitchens should be clean.
Voting should be clean. Securities should be clean.

I also am mystified as to why people are aware that people will
cheat at baseball. I read a book about people cheating at sumo
wrestling. I have cheated at solitaire, and no one will cheat at
something as consequential as voting.

Mr. JORDAN. Yeah. Thank you. Thank you, Mr. Popper.

Mr. Chair, I yield back.

Mr. CoHEN. Thank you, Mr. Jordan.

Who won those solitaire games, Mr. Popper?

Mr. POPPER. I did. I paid.

Mr. CoHEN. Thank you.

Ms. Ross, you are recognized for 5 minutes.

Ms. Ross. Thank you, Mr. Chair, and thank you very much for
having this important hearing so close after the Supreme Court’s
decision. We have a lot of work to do on voting rights this session
of Congress, and it is very important that we understand the law
and do the right thing.

I want to talk about the State of North Carolina. As a former
civil rights attorney and a State legislator in North Carolina, I
have seen up close the hidden ways in which States and localities
can restrict citizens’ rights to vote, and I have fought against them.

I want to talk briefly about Thornburg v. Gingles, a seminal Su-
preme Court case that has been referred to, which upheld a ruling
from the Federal District Court in North Carolina. Decided in
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1986, it solidified the 1982 amendments to the Voting Rights Act,
and utilized several of the factors enumerated in the 1982 Senate
report for how to consider potentially discriminatory laws.

The Supreme Court affirmed what the district court in my home
State had found, that the essence of a section 2 claim is that a cer-
tain electoral law, practice, or structure interacts with social and
historical conditions to cause inequality in voting opportunities.

In Brnovich, the Court turned away from this interpretation,
narrowed the scope of section 2, and subverted Congress’ efforts to
clarify the Voting Rights Act. I fear that this decision will em-
bolden State legislatures, including my own, to enact more restric-
tive voting laws, and I have reason to have this fear.

This is exactly the effect that Shelby County had on North Caro-
lina’s State legislature, which enacted a restrictive voter ID law
and repealed other laws that had expanded the franchise, and dis-
proportionately targeted African Americans with surgical precision.
This monster voter suppression law was later struck down after
years of litigation.

Congress must Act to protect the bedrock of our American democ-
racy, and I am grateful for the suggestions from our witnesses on
how we can do that. I look forward to voting on several of these
suggestions.

My first question goes more to the specifics of this effects test,
and it is for all the witnesses, though I would like Mr. Stephan-
opoulos to begin.

Justice Kagan cited the Senate report, which we have talked
about, which was amendments to the VRA which, incidentally, was
signed into law by President Reagan. She wrote, “Congress meant
to eliminate all discriminatory election systems or practices which
operate, designedly or otherwise, to minimize or cancel out the vot-
ing strength and political effectiveness of minority groups, and that
broad intent is manifest in the provision’s broad text.”

Do you agree that section 2 manifests Congress’ broad intent to
eliminate all voting discrimination?

Mr. STEPHANOPOULOS. I do. I think that with section 2, Congress
aimed to eliminate all significant and unnecessary racial dispari-
ties in our elections, and many of the Court’s factors in Brnovich
point in exactly the other direction, frustrating Congress’ intent
and the language of the statute.

Mgd Ross. Thank you. It looks like Mr. Rosenberg has something
to add.

Mr. ROSENBERG. Yes. I would just add, and we set forth in our
written testimony, that a basic canon of statutory construction is
remedial statutes must be construed broadly, and Justice Alito and
the majority in Brnovich did just the opposite here.

Ms. Ross. Okay. My second question goes back to this attempt
to freeze in time what election laws were in 1982 by the Supreme
Court, and I find that particularly upsetting because we have made
so much progress on election laws, and Congress even has ex-
panded ways to enhance the franchise, particularly with the Help
America Vote Act.

Do you think that there is any justification for saying that Con-
gress has not indicated that we want to move forward with helping
America vote that the Supreme Court could hang its hat on?
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For any of the Members. Yes, Mr. Morales-Doyle.

Mr. MORALES-DOYLE. No, I don’t think there is any basis for
that. I appreciate you bringing up North Carolina as an example.
The case you referenced which found that the North Carolina legis-
lature was targeting African-American voters with almost surgical
precision involved changes to a number of laws rolling back early
voting, getting rid of same-day registration, things that didn’t exist
in North Carolina in 1982. Yet, that, as the Fourth Circuit Court
of Appeals held, is how States now intentionally go after voters of
color, that no one could question after that Court’s finding that
that was discriminatory, and yet, using 1982 as a benchmark
would send you down the wrong path. That is why these guideposts
are so misguided.

Ms. Ross. Thank you.

Mr. Chair, I yield back.

Mr. CoHEN. Thank you, Ms. Ross.

Is Mr. McClintock with us? If not, is Mr. Roy with us? If not, is
Mr. Owens with us? If not, is Mr. McCarthy with us? Well, how
about Ms. Cheney? She doesn’t count.

All right. Mr. Hank Johnson is not with us. I think Ms. Garcia
is next. Ms. Garcia with us? Is she having technical difficulty?

Ms. Sheila Jackson Lee. You are here.

Ms. JACKSON LEE. I am here.

Mr. COHEN. You are here, and you are glorious and resplendent
and recognized.

Ms. JACKSON LEE. I am delighted. Thank you so very much.

Thank you for, as has been said earlier, for you holding this im-
portant hearing. I almost wish I could transpose myself to the
United States Senate to be able to have at least a 7-10-minute mo-
ment of inquiry.

Before I start, let me indicate that I have heard so many people
offer the name of John Lewis on the other side or the other body,
including Republicans. We happen to be this weekend naming a
vessel, a Navy vessel, after John Lewis. More than a tribute, but
I hope most of the witnesses on this panel would agree with me
that the greatest tribute to John Lewis is to protect the funda-
mental right to vote and to reinforce the basis of the 1965 Civil
Rights Act, which is the 15th Amendment.

So, my inquiries will go along those lines, but let me also indi-
cate that because of the inertia and inaction of the Senate, faith
leaders and Black women gathered yesterday, of which I partici-
pated virtually, along with the Democratic Texas delegation who,
contrary to Governor Abbott, is working very hard to be able to in-
sist that there must be action in the Senate. To the extent that our
Chair of the Congressional Black Caucus, Joyce Beatty, was ar-
rested, some of us will intend to do such in the coming weeks, be-
cause John Lewis did believe in nonviolent civil disobedience, and
we must act. I am very glad that the House is acting, Chair Cohen
is acting, as we move on this very important legislation.

I also want to follow up and pose a question. Mr. Popper, I be-
lieve, I just want to make a comment, and I would like Mr. Rosen-
berg, Mr. Morales-Doyle to focus on these questions. I heard the
line of questioning about section 2 that it basically is used for par-
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tisan activity, partisan challenges, and is, in essence, of its own self
a contributor to fraud.

Would you respond to the value of section 2 and that in your
course of service have not seen section 2 be used and manipulated
by individuals who are trying to be partisan? Was the voter ID leg-
islation partisan when, in the State of Texas, there were at least
eight counties without DPS officers that would allow Hispanics and
others to access with a voter ID?

Would you go first, Mr. Rosenberg? My time, I know, is short.
Mr. Rosenberg.

Mr. ROSENBERG. Yes. Thank you, Congresswoman Lee, and
thank you for that question. I will say two things very quickly.
Number one, you cannot use discrimination against people of color
to achieve partisan goals. That is unlawful. It is unconstitutional,
period. Texas photo ID law, which I litigated, we proved that it was
done with discriminatory intent and discriminatory results.

I will turn it over to Mr. Morales-Doyle.

Ms. JACKSON LEE. Mr. Morales, would—thank you, sir. Mr. Mo-
rales, would you take up the point of what I believe Mr. Popper
said, is that section 2 has only been used by those of us that en-
gage in partisan litigation. Do you believe that is what section 2
has been used for?

Mr. MORALES-DOYLE. No, I do not. Thank you for the question.
Mr. Rosenberg, I, and many of our colleagues do this work at non-
partisan organizations. Our goal is not to accomplish some partisan
outcome; our goal is to protect voting rights. That is the point of
section 2.

I would remind everyone that section 2 and its amendments in
1982 were passed by bipartisan agreement in both Houses of the
legislature. The amendments in 1982 were signed into law by
President Reagan. There is an amicus brief filed in this case in the
Supreme Court by Congressional Staffers on both sides of the aisle
from 1982 talking about their intent in passing this law and how
it was being subverted by many of the arguments being made,
which the Supreme Court ultimately took up.

This is not a partisan goal that we have here. The goal is to pro-
tect voting rights. I think sometimes folks are too quick to give the
people who are passing these restrictive laws a pass, suggesting
that they are acting only with partisan intent. We are talking
about race discrimination. This law is meant to protect against race
discrimination.

Ms. JACKSON LEE. Unfortunately, it was obliterated by the Ari-
zona case.

Let me quickly raise the point of the big lie and the continuous
representation of my colleagues on the other side of the aisle of
fraud in the 2020 election where 150 million people voted.

Let me quickly ask one question for Mr. Rosenberg and Mr.
Doyle and the other gentleman whose name I don’t have right now
because of where I am. In any event, can you just give me a yes
or no question. Mr. Rosenberg, you can go first. Is the filibuster
part of the Constitution? Yes or no.

Mr. ROSENBERG. It is not part of the Constitution.

Ms. JACKSON LEE. Mr. Morales-Doyle?

Mr. MORALES-DOYLE. No, it is not.
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Ms. JACKSON LEE. Mr. Popper? Is it?

Mr. PoOPPER. No, it is not.

Ms. JACKSON LEE. There is another witness there that doesn’t
show up on my screen. Forgive me. Can you answer, sir?

Mr. STEPHANOPOULOS. Yeah. Of course, the filibuster is not part
of the Constitution.

Ms. JACKSON LEE. So let me just go back to Mr. Rosenberg and
Mr.—

Mr. CoHEN. The gentlewoman’s time has expired.

Ms. JACKSON LEE. Pardon me?

Mr. COHEN. Your time has expired.

Ms. JACKSON LEE. Can I ask for it on the record and then I will
look for an answer later?

Mr. COHEN. Sure.

Ms. JACKSON LEE. All right. I would be interested in knowing—
and this is a global question. The fundamental rights of voters that
has been evidenced by our President and pursuant to the 15th
Amendment, I would like an answer as to whether the filibuster,
which is a rule, would be superior to that right, therefore blocking
fundamental voting rights legislation from going forward in
either—well, in the United States Senate. I am going to put that
on the record.

I thank you, Mr. Chair, and I hope I will be able to get answers
from these distinguished witnesses. Thank you.

Mr. CoHEN. Thank you, Ms. Jackson Lee.

Ms. Garcia is not with us, so if that is the case, we have expired
our time. We thank the witnesses extremely for their thorough tes-
timony and their help. We appreciate your appearing.

Without objection, all Members have 5 legislative days to submit
additional written questions, and Ms. Jackson Lee has submitted
her first one, but they will come in writing as well, or additional
materials for the record.

With that, the hearing is adjourned. Thank you.

[Whereupon, at 2:31 p.m., the subcommittee was adjourned.]
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Introduction

With approximately eight million members, activists, and supporters, the American Civil
Liberties Union (ACLU) is a nationwide organization that advances its mission of
defending the principles of liberty and equality embodied in our Constitution and civil
rights laws. For nearly 100 years, the ACLU has been our nation’s guardian of liberty,
working in the courts, legislatures, and communities to defend and preserve the
Constitution and laws of the United States. The ACL.U’s Voting Rights Project,
established in 1965, the same year the Voting Rights Act was enacted, has filed more than
300 lawsuits to enforce the provisions of our country’s voting laws and Constitution. The
goal of the Voting Rights Project is to ensure that all Americans have access to the
franchise and can participate in the political process on an equal basis. The Voting Rights
Project has historically focused much of its work on combating efforts targeting the
political rights of minority voters, who continue to face grave threats to their voting rights.
In addition to our work in the courts, the ACLU’s Washington Legislative Office has led
the ACLU’s efforts to develop and strengthen federal laws protecting the right to vote for
decades. In 2015, the ACLU launched its National Political Advocacy Department, and,
through our work so far, has launched a 50-state campaign to protect and expand access to
the ballot nationwide.

More than a century ago, the Supreme Court famously described the right to vote as the
right that is preservative of all others.! We are not truly free without self-government,
which requires a vibrant participatory democracy where there is fair and equal
representation for everyone. The right to vote is an essential act of self-determination—
indispensable to the promise of “government of the people, by the people, and for the
people.”

Yet since our nation’s founding, racial and ethnic minorities have fought pernicious efforts
to block them from political representation. Alter the Civil War and Reconstruction
period—when newly emancipated Black men were, for a brief period, able to exercise their
political rights and hold elected office—more than a hundred years of state-sanctioned
voting discrimination followed, which prohibited Blacks and other minority groups from
political participation.? By the turn of the twentieth century, official and systematic

1 Yiek Wo v. Hopkins, 118 U.S. 356, 370 (1886).

2 African Americans did not possess the right to vote prior to the Civil War. With the ratification of
the Fourteenth and Fifteenth Amendments in 1863 and 1870, African Americans and others were
granted the right to vote free from racial discrimination, U.S. Const. amend XV, § 1; see U.S. ConsT,
amend. XIV, § 1, and both amendments gave Congress express power to enforce the amendments
with appropriate legislation. U.S. ConsT. amend. X1V, § 5; U.S. Const. amend XV, § 2. But after a
brief period of federal enforcement action following the Civil War, Congress and the executive branch
abandoned those efforts. For the next hundred years, Southern states undertook sweeping efforts to
disenfranchise African Americans and other minority voters by continuing to enact procedural
barriers and discriminatory prerequisites to voting, such as literary tests, and through state-
sanctioned violence. See ALEXANDER KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED HISTORY OF
DEMOCRACY IN THE UNITED STaTEs 69-93 (Basic Books 2000); see also Section 1 infra for more on the
historical background leading up to the ratification of the Fourteenth and Fifteenth Amendments
and adoption of the Voting Rights Act of 1963,
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attempts to block people from voting based on their race or ethnicity had greatly
intensified. Many whites feared the exercise of political power by minority voters, and
ideologies of racial hierarchy were popular concepts undergirding the structure of
numerous state constitutions and for entrenching white supremacy.®

Congress enacted the Voting Rights Act in 1965 after trying and failing for almost a
century to remedy the affliction of racial discrimination in the voting process and the
failure to dismantle state-sanctioned disenfranchisement of African Americans in
particular.* The most powerful enforcement tool in the Voting Rights Act is the federal
preclearance process, established by Section 5. It requires states and political subdivisions
with the worst records of voting discrimination to federally “preclear” voting changes, either
administratively with the Attorney General or through a declaratory judgment action in
federal court. Section 4(b) of the Act established the criteria identifying jurisdictions that
would be subject to preclearance, i.e. the “coverage formula.” Section 5 requires covered
jurisdictions to demonstrate that a proposed voting change does not have a discriminatory
purpose or effect before the change can be enforced.

Since its enactment in 1965, Section 5 has had the greatest impact in dismantling voting
discrimination of any congressional action, successfully blocking more than 1,000 instances
of discriminatory election rules advanced by state and local officials that would have
weakened minority voting power or blocked minority voters from casting a ballot
altogether.® Section 5 also served as a strong deterrent against countless discriminatory
voting changes from going forward.® Because of its effectiveness, Congress reauthorized
Section 5 four times, most recently in 2006.7 At the time, Congress concluded that although
there was significant progress in reducing barriers to voting, there was continued evidence
of a pattern of racial discrimination in the covered jurisdictions that justified
reauthorization of Section 5’s protections.®

8 Many of these state constitutional provisions remain today and continue to lock in unequal
representation and political conditions. See, e.g., Evidence of Curreni and Ongoing Voting
Discrimination: Hearing Before the Subcomm. on the Constitution, Civil Righis, and Civil Liberties of
the H. Comm. on the Judiciary, 116th Cong. (2019) (testimony of Derrick Johnson, President,
NAACP, discussing historical context of provision in the Mississippi Constitution requiring majority
vote requirement for both the state’s popular vote and state House districts for any statewide office
and resulting exclusion of successful Black candidates for statewide office); JEFF MANZA AN
CHRISTOPHER UGGEN, LOCKED OUT: FELON DISENFRANCHISEMENT AND AMERICAN DEMOCRACY 59-66
(Oxford Univ. Press 2008) (discussing racial origins of felon disenfranchisement rules and finding
clear correlation between racial threats—the theory that dominant groups perceive suhordinate
groups as a threat when subordinate groups gain power to the detriment of the dominant group-—
and the adoption of state felon disenfranchisecment rules).

+Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (1965).
5 See H. R. REP. No. 109-478, at 22 (2006).
6 Id. at 24.

7Tannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act Reauthorization and
Amendments Act of 2006, Pub. L. No. 109-246, 120 Stat. 577 (2006).

8 See H.R. REP. NO. 109-478, at. 2, 21-53 (2006).
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Despite the vast legislative record compiled by Congress—which included 21 hearings
spanning two years and more than 15,000 pages of record evidence®—on June 25, 2013, in
the case Shelby County v, Holder, the Supreme Court held that the coverage formula in
Section 4(b) of the Act was unconstitutional,® rendering Section 5 preclearance inoperative.
In a 5-4 decision, the Supreme Court held that while “voting discrimination still exists,” the
coverage formula was unconstitutional on the basis that it had not been updated in 40
years, and was untethered from current conditions of discrimination.'* Therefore, the
formula could no longer be used as a basis for identifying jurisdictions for preclearance. The
majorily opinion also expressed concerns with the coverage formula’s disparate treatment
of states. Chief Justice John Roberts posited that these federalism concerns could be
alleviated if the coverage formula is sufficiently tailored to the problem it targets; in that
case, he maintained that it was not.** So while the preclearance requirement itself remains
constitutionally valid, Section 5 is generally deprived of [orce or effect without a valid
coverage formula to identify the jurisdictions subject to preclearance.

With this decision, voters lost the most powerful mechanism to block racially
discriminatory voting changes and the ability to learn of potentially discriminatory changes
prior to their enforcement. Sure enough, after the Shelby County decision, states unleashed
a torrent of voting restrictions. Since the 2013 decision, the ACLU, its affiliates, and scores
of other voting rights groups, organizers, samd litigators have been battling an onslaught of
discriminatory voting changes in the courts, legislatures, and local government bodies.
Eividence uncovered during the course of litigation and other advocacy demonstrates that
many of the voting changes have been aimed squarely at voters of color, preveuting them
from casting their ballots or to minimize their collective voting strength. The most
conservative federal courts in the country have struck down several of these laws as
racially discriminatory, but often only after years of these laws being in force, during which
hundreds of elections took place.

Importantly, in the Shelby County ruling, the Supreme Court invited Congress to update
the Voting Rights Act and ensure that the statute is responsive to voting discrimination
where it occurs in the country, stating: “We issue no holding on section b itself, only on the
coverage formula. Congress may draft another formula based on current conditions.”*?
Thus, Section 5's continued operation depends on Congress updating the Voting Rights Act
in a manner that complies with the Court’s decision, and Congress continues to have strong
constitutional grounding to do so. For decades, the Supreme Court has recognized that
Congress acts at the apex of its constitutional power when legislating to exercise the
enforcement power granted to it by the Fourteenth and Fifteenth Amendments to block
racial discrimination in the voting process.* Congress also has broad power under the

¢ See Shelby Cty. v. Holder, 811 F. Supp. 2d 424, 435 (D.D.C. 2011).
10 Shelby Cty v. Holder, 570 U.S. 529, 557 (2013).

11 Id. at 551-52.

12 See id. at 553.

B Id. at 557.

1 See generally City of Rome v. United States, 446 U.S. 156 (1980); South Carolina v. Katzenbach,
383 U.S. 301 (1966).
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Elections Clause of Article 1, Section 4, of the Constitution to regulate the conduct of
federal clections.t5

Congress must therefore continue to exercise its constitutional authority, because strong
federal protections for the right to vote remain vital in modern America. As demonstrated
in this report, voting practices denying or abridging the right to vote on account of race,
ethnicity, and language minority status continue in a manner that is flagrant and
widespread. The Shelby County decision, in halting the preclearance remedy, was itsell
highly consequential to creating the current conditions of voting discrimination minority
voters are now contending with. As Justice Ruth Bader Ginsbhurg (orecasted in the opinion’s
dissent, “Throwing out preclearance when it has worked and is continuing to work to stop
discriminatory changes is like throwing away your umbrella in a rainstorm hecause you are
not getting wet.”*® Today we stand caught in the downpowr: immediately following Shelby
County, many states, particularly those formerly covered by preclearance, passed voter
suppression and other discriminatory voting laws unlike anything seen in a generation.!?

These attacks have come as part of backlash to record voter turnout. In part due to the
public health and safety accommodations in response to the COVID-19 pandemic, which
allowed more voters than ever before to cast a ballot by mail, voter turnout surged in the
2020 elections.!® In particular, Asian-American and Latinx voter turnout rose dramatically
to historic highs, while Black voter turnout rebounded [rom a dip in 2016. Minority voters
played key roles in the outcomes of various elections, particularly the presidential race in
Georgia, Pennsylvania, and Arizona, as well as two run-off elections for U.S. Senate in
Georgia in January 2021.** Unfortunately, in the wake of this historic turnout — which
spanned political parties and demographic groups — various states respended by making it
harder to vote, passing omnibus bills that restrict access to the franchise in ways big and
small.

And while the tactics used by officials to discriminate have shifted in light of legal
developments and political conditions, the strategies have remained the same, such as
efforts to dilute minority voting strength, limit voting opportunities, and advance laws that,
while neutral on their face, are intended to deny or abridge the riglits of minority voters.

15 See U.S. CONST. art. 1, § 4; see also Ariz. v. Inter Tribal Council of Ariz., Inc., 570 U.S. 1, 8 (2013);
Foster v. Love, 522 U.S. 67, 69 (1997).

15 Shelby Cty. v. Holder, 570 U.S. 529, 590 (2013) (Ginsburg, J. dissenting).

17 4 See Dale E. Ho, Building an Umbrella in A Rainstorm: The New Vote Denial Litigation Since
Shelby County, 127 YALE L.J. Forum 799 (2018); Block the Vote: Voter Suppression in 2020, ACLU
(Feb. 3, 2020), https://www.aclu.org/mews/civil-liberties/block-the-vote-voter-suppression-in-2020/;
Voting Laws Roundup: May 2021, Brennan Center for Justice (May 28, 2021),

https://www brennancenter.org/our-work/research-reports/voting-laws-roundup-may-
2021.work/researchreports/voting-laws-roundup-may-2021.

18 See William H. Frey, Turnout in 2020 Spiked Among Both Democratic and Republican Voling
Groups, New Census Data Shows, Brookings (May 5, 2021),
https://www.brookings.edu/research/turnout-in-2020-spiked-among-both-democratic-and-republican-
voting-groups-new-census-data-shows/.

19 See id.; Nate Cohn, Why Warnock and Ossoff Won in Georgia, N.Y. Times (Jan. 7, 2021),
https://www.nytimes.com/2021/01/07 wpshot/warnock-ossoff-georgia-victories. html.
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Additionally, racially polarized voting — that is, when membership in a racial or ethnic
groups strongly predicts voting behavior — has actually intensified under current political
conditions, increasing the returns for bad actors for perpetrating racial discrimination at
the ballot box.%

Without congressional action, official acts of voting discrimination will persist against
minority voters. Tools are necded to block discriminatory voting changes belore they impact
voters, because once the right to vote is lost it is virtually impossible (o remedy.
Overturning prior elections to rectify the ills of the past is difficult to administer, disfavored
by courts, and politically complicated. Racial discrimination also infects public confidence in
free and fair elections among our citizenry at a time when our election system is viewed
with particular scrutiny by the public. Decisive congressional action is needed to protect
voters who continue to be targeted by cynical attempts to thwart their political voices and
to ensure our electoral system is fair and constitutional.

This report is divided into four parts. First, we provide a briel overview of the conditions
leading to the passage of the Voting Rights Act of 1965 and review the Act’s provisions, as
well as changes made in subsequent reauthorizations to update its protections. Second, we
provide an analysis of current law governing Congress’s power to enact remedial legislation
to address voting discrimination after Shelby County. Next, we provide information on
current conditions of voting discrimination since the last reauthorization of the Voting
Rights Act in 2006 hased on the ACLU’s litigation experience and other advocacy work and
identily weaknesses in current enforcement mechanisms. Finally, we review key provisions
of the Voting Rights Advancement Act we believe are minimally necessary to provide
protection against voting discrimination. Inctuded with the report are two appendices.
Appendix A lists the ACLU’s voting rights cases, where the organization provided direct
representation or participated as amicus. Appendix B is the written testimony of Sophia
Lin Lakin, Deputy Director of the ACLU’s Voting Rights Project, submitted for the House
Judiciary Committee’s June 29, 2021 hearing, “The Need to Enhance the Voting Rights Act:
Preliminary Injunctions, Bail-in Coverage, Elections Observers, and Notice,” which
supplements this report’s discussion of the efficacy of Section 2 litigation and barriers to
winning injunctive relief sufficient to protect voting rights.

I. HISTORICAL OVERVIEW

Since the franchise was first guaranteed to Negroes, there has been a history
in the South of efforts to render the guarantee meaningless. As devices have
been struck down, others have been adopted in their place. An understanding
of this history is relevant to an understanding of the progress of Negroes in the

20 See Ed Kilgore, Racially Polarized Voting Is Getting Extreme in the South, N.Y. MaG:
INTELLIGENCER (Dec. 6, 2016), hitp:/nymag.com/intelligencer/2016/12/racially-polarized-voting-is-
getting-extreme-in-the-south.html; Harry Enten, It's Much Harder To Protect Southern Black Voters’
Influence Than It Was 10 Years Ago, FIVETHIRTYEIGHT (Dec. 5, 2016),
https:/fivethirtyeight.com/features/its-much-harder-to-protect-southern-black-voters-influence-than-
it-was- 10-years-ago/; LAUGHLIN MCDONALD AND DANIEL LEVITAS, THE CASE FOR [EXTENDING AND
AMENDING THE VOTING RIGHTS ACT, VOTING RIGHTS LITIGATION, 1982-2006: A REPORT OF THE VOTING
RIGHTS PROJECT OF THE AMERICAN CIVIL LIBERTIES UNION 9-13 (March 2006),
https:/iwww.aclu.org/filesivotingrights/2005_report.pdf.
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South under recent Federal laws and the obstacles which they face in
achieving full and free participation in the electoral and political process.2!

This was the observation of the first report by the U.S. Commission on Civil Rights, issued
in 1968, reviewing the impact of the Voting Rights Act of 1965. Although intended to be a
reflection of lessons from the past, the report foretells challenges that continued for decades
since and persist today. This history remains important to Congress’s inquiry into current
conditions of discrimination at the ballot box, why official acts of discrimination continue
against minority voters, and the malign adaptability of racial voting discrimination.

a. Reconstruction and post-Reconstruction

After the Civil War, the federal government attempted a series of actions to ameliorate
unequal conditions of free Blacks and emancipated slaves during the Reconstruction period.
The government began that work by recasting our nation’s concept of citizenship and the
rights associated with it. The most important acts were the ratification of the Civil War
Amendments—the Thirteenth, Fourteenth, and Fifteenth Amendments.2? The Thirteenth
Amendment abolished slavery,? the Fourteenth Amendment established the guarantees of
citizenship, due process, and equal protection against state encroachment,? and the
Fifteenth Amendment prohibited the denial or abridgment of the right to vote of citizens on
the basis of race, color, or previous condition of servitude.2® The Fourteenth and Fifteenth
Amendments endowed all citizens with the right to vote free from racial discrimination.
Importantly, both expressly gave Congress the power to enforce their guarantees through
legislation, placing the responsibility for enforcing their guarantees of equal treatment
squarely on Congress’ shoulders.?®

At the same time, Black Americans joined organized movements, conventions, and petition
drives to demand suffrage and protest their exclusion from the franchise.?” In 1867, the
federal government began Reconstruction initiatives in earnest to rebuild the South and
reorient power structures away from the traditional white Southern governments. Congress
and the executive branch undertook a range of enterprising actions to implement the
change in legal status of Black Americans and combat attacks on their political rights. A
centerpiece of federal action was the Reconstruction Act of 1867, which required former
Confederate states to ratify the Fourteenth Amendment and amend their state

21 U.S. COMMISSION ON CIVIL RIGHTS, POLITICAL PARTICIPATION: A STUDY OF THE POLITICAL
PARTICIPATION BY NEGROES IN THE ELECTORAL AND POLITICAL PROCESS IN 10 SOUTHERN STATES
SINCE THE PASSAGE OF THE VOTING RIGHTS ACT OF 1965 1 (May 1968),

hitps://www2 law umaryland.edu/marshall/uscer/documents/cr12p753 pdf [hereinafter USCCR 1968
REPORT].

22 The Civil War Amendments were adopted notwithstanding extreme resistance and controversy
surrounding their provisions. See KEYSSAR, supra note 2, at 77-83.

23J.S. CONST. amend X111, § 1.
241J.8. CONST. amend X1V, § 1.
2 U.S. ConsT. amend XV, § 1.
2 See Section 11 infra.

27 See KEYSSAR, supra note 2, at 70.
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constitutions to require Black male suffrage in order to be readmitted to the Union. This
effectively required Southern governments to guarantee full civil and political rights for
Black males.?8 This and other enforcement measures allowed hundreds of thousands of
Black men to register to vote in the 10 states of the Old South.2 The integration of Blacks
into political life had a radical effect on the composition of federal, state, and local
government bodies.? The former Confederate states sent 16 African Americans to serve in
Congress, including two U.S. Senators from Mississippi.?! African Americans held positions
in state legislatures and statewide offices across the South, including as secretaries of state
and lieutenant governors in Mississippi and South Carolina.?2 At one point, over half of the
representatives in South Carolina’s lower legislative chamber were Black.? And, for the
first time in American history, African Americans held positions of political power in their
communities as school board officials and justices of the peace.?* This new representation
had some of the anticipated impact on civic and political life as the region’s first public
school systems were established, bills were introduced to improve voting rights and
governing institutions, and efforts were made to rebuild and diversify the shattered
Southern economy, #

Predictably, severe opposition throughout Reconstruction challenged the dramatic increase
in political power of African Americans.® At the end of Reconstruction in 1877, dynamic

28 See Reconstruction Act of 1867, ch. . § 5, 14 Stat. 428.

29 See Enforcement Act of 1871, An Act to enforce the rights of citizens to vote in the several states of
this union, ch. 99, 16 Stat. 433 (imposing criminal penalties for interfering with voting and
authorizing federal courts to appoint supervisors of elections to protect the voting process from
interference); Enforcement Act of 1870, An Act to enforce the Right of Citizens of the United States
1o vote in the Several States of the union and for other Purposes, ch. 114, 16 Stat. 140 (implementing
the Fifteenth Amendment by prohibiting discrimination in voting or voting qualifications on the
basis of race, color, or previous condition of servitude, imposing penalties for violations, and granting
digtrict courts power to enforce the law’s provisions).

80 See USCCR 1968 REPORT, supra note 21, at 1-3.
st]d. at 3.

82 Thid.

B 1d. at 2.

34 See id. at 3.

5 See ibid. (highlighting advances in public education and government reform and in Georgia,
Florida, and North Carolina with leadership by Black legislators).

% Despite the progress during Reconstruction, African Americans’ access to voting and political
participation continued to be a target of intimidation, interference, and violent reprisals throughout
the South. See ALLAN J. LICHTMAN, THE EMBATTLED VOTE IN AMERICA 84 (Harvard Univ. Press
2018). One horrific example documented by the House Committee on Elections recounted over 2,000
people that were killed or injured in Louisiana in the weeks prior to 1868 Presidential election in
midnight raids, secret murders, and open riots. USCCR 1968 REPORY, supra note 21, at 4 (citing
JOINT SELECT COMMITTEE ON THE CONDITION OF AFFAIRS IN THE LATE INSURRECTIONARY STATES,
REPORT OF THE JOINT SELECT COMMITTEE APPOINTED TO INQUIRE INTO THE CONDITION OF AFFAIRS IN
THE LATE INSURRECTIONARY STATES, SO FAR AS REGARDS THE EXECUTION OF LAWS, AND THE SAFETY OF
THE LIVES AND PROPERTY OF THE CITIZENS OF THE UNITED STATES AND TESTIMONY TAKEN, 42D CONG.,
2p SEss., REP. No, 41, pt. 1, at 21-22 (1872)). Intimidation and interference were also widespread
when African Americans went to vote on Election Day when harassment and intimidation occurred
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shifts in political power largely resulting [rom the political backlash and a national
economic downturn led the federal government to abandon its efforts to advance the
promise of the Fourteenth and Fifleenth Amendments.?” As a result, states were once again
free to use legal and extralegal methods to reestablish a racially segregated system. Once
readmitted to the Union, white supremacist leaders in Southern states rewrote their state
constitutions and intensified efforts to establish a rigid system of racial separation and
hierarchy between whites and Blacks.?® In the absence of political representation, the
infamous Black Codes and similar discriminatory laws flourished, resegregating Blacks
from civic life throughout the former Confederacy.?® The political backlash wiped out most
of the gains achieved during the Reconstruction period, foreshadowing a destructive trend
in America’s pursuit for an inclusive democracy.

As a key source of civic and political empowerment, the suffrage of Black people was a focal
point of the backlash. Between 1890 and 1910, every state of the former Confederacy had
enacted laws that were race-neutral in language but intended to disenfranchise Black
voters en masse. ' Southern states established literacy tests and enacted “grandfather
clauses”—exempting individuals whose grandfathers were eligible to vote—to allow
illiterate whites to bypass literacy tests,*! i effect preventing only former slaves and their
descendants from voting.*? Other disfranchising practices were just as widespread,
including poll taxes, vouchers of “good character,” disqualification for “crimes of moral
turpitude” (i.e. felony disenfranchisement laws), residency requirements, and property
qualifications to register to vote.*® Although some rules were explicit in excluding Blacks
from political participation, such as rules instituting white primary elections,** most of the
laws and practices were “color-blind” facially but fashioned or systemically administered in
a way to eliminate the ability of Black citizens to vote or diminish their ability to vote on an
equal bagis.#

near polling sites and election fraud committed by those intending to block African Americans’ votes
from counting. Id. at 4-7.

57 See LICHTMAN, supra note 36, at 88-94.
3 See id. at 94.

39 See id. at 97. In addition to legislative acts targeting Black political rights, widespread acts of
terror, such as white mob violence and lynchings, were rampant throughout the South and went
unprosecuted. The Ku Klux Klan, a white supremacy terrorist organization formed after the Civil
War and similar paramilitary organizations used violenee as a tool to strategically intimidate Blacks
and deny them an equal place in American society, See ERIC FONER, RECONSTRUCTION: AMERICA'S
UNFINISHED REVOLUTION, 1863-1877 342 (Harper & Row 1988).

40 See LICHTMAN, supra note 36, at 94.

41See USCCR 1968 REPORT, supranote 21, at 6, 8, 10; LICHTMAN, supra note 36, at 94.

42 See USCCR 1968 REPORT, supra note 21, at 6 n.54; LICHTMAN, supra note 36, at 94.

43 LICHTMAN, supra note 36, at 94.

4 See USCCR 1968 REPORT, supra note 21, at 6-8 for brief summary on white primaries and Smith v.
Allwright, 321 U.S. 649 (1944), which held white primaries unconstitutional.

45 See generally Giles v. Harris, 189 U.S. 475 (1903) (upholding tests and other requirements
required by Alabama law to register to vote that were discriminatorily administered against Black
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These eflorts caused the percentage ol registered Black voters to drop swiftly. In Louisiana,
for example, Black voter registration dropped from 130,334 in 1896 to 5,320 in 1900 and to
1,342 by 1904, representing a 96% decrease in Black registration.+ In South Carolina,
Black registration decreased from 92,081 in 1876 to 2,823 in 1898, and in Mississippi the
decrease dropped from 52,705 in 1876 to 3,573 in 1898.47 Black presidential turnout in the
11 former Confederate states dropped from an average of 61% in 1880 to 2% in 1912.48 By
the 1950s, the voter registration rate of Blacks in the South remained steadily low due to
the extreme nature of suppressive legal and extralegal tactics, such as in Alabama and
Mississippi where the registration rates were 5.2% and 4.4%, respectively.*®

b. Congressional efforts to address voting discrimination prior to 1965

With the beginnings of the civil rights movement in the 1950s, Congress reengaged in
efforts to advance protections for African American voting rights for the first time since the
end of Reconstruction. Congress’s first attempt was the Civil Rights Act of 1957, which
established the U.S. Commission on Civil Rights to examine issues of racial discrimination
in the voting process and recommend corrective measures.® The law also enacted a federal
prohibition against voter intimidation, coercion, or interference, gave the Attorney General
the power to sue to enjoin such acts, and established the Civil Rights Division at the
Department of Justice.?! Congress made another effort with the Civil Rights Act of 1960,
which gave federal courts authority to issue special orders declaring individuals qualified tc
vote il a pattern or practice of voting discrimination in a particular area was found, and
required local officials to retain and provide registration and voting records to the Attorney
General upon request to help identify patterns of discrimination.® Finally, the Civil Rights
Act of 1964, among its many new protections, prohibited jurisdictions {rom imposing
different voting qualifications on individuals within the jurisdiction and also prohibited
discrimination in the voter registration process.™

b

However, the ability of these bills to protect the right to vote suffered from a structural
deficiency: despite strong federal protections, after-the-fact enforcement proved extremely

citizens in practice on the basis that the practices were neutral on their face and applied to all
citizens); U.S. COMMISSION ON CIVIL RIGHTS, VOTING IN MissISSIPPI 4-19 (May 1965),
https:/www2 law umaryland. edu/marshall/useer/documents/cr12v94. pdf.

#® USCCR 1968 REPORT, supra note 21, at 8.

47 John Lewis and Archie B. Allen, Black Voter Registration Efforts in the South, 48 NOTRE DAME L.
REV. 105, 107 (1972) (citing BLACK PROTEST: HISTORY, DOCUMENTS, AND ANALYSES 111 (J. Grant, ed.
1968)).

48 LICHTMAN, supra note 36, at 96 (citing KENT REDDING AND DAVID R. JAMES, ESTIMATING LEVELS OF
MODELING DETERMINANTS OF BLACK AND WHITE VOTER TURNOUT IN THE SOUTH, 1880 T0 1912,
HISTORICAL METHODS 34 (2001)).

49 See F1.R. REP. NO, 89-439 (1965).

% Civil Rights Act of 1957, Pub. L. No. 85-315, §§ 101-105, 71 Stat. 637.
s Id. at §§ 111, 121, 131,

52 Civil Rights Act of 1960, Pub. L. No. 86-449, §§ 301, 601, 74 Stat. 90.
5 Civil Rights Act of 1964, Pub. L. No. 88-352, § 101, 78 Stat. 241.
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ineffective against the widespread practices and devices utilized across the South to
prevent African Americans from registering to vote, voting, or having their votes count. In
1963, the U.S. Commission on Civil Rights reported that the six years of enforcing the new
federal voting rights laws were “ineffective” at solving the problems they were aimed at
addressing, citing the inherent delays in the judicial process.® U.S. Attorney General
Nicholas Katzenbach cited the “tortuous, often-ineffective pace of hitigation” in his
testimony before Congress in 1965.55 In evaluating the adequacy of their efforts under the
Civil Rights Acts of 1957, 1960, and 1964, Congress concluded that “[e}xperience has shown
that the case-by-case litigation approach will not solve the voting discrimination
problem... The inadequacy of existing laws is attributable to both the intransigence of local
officials and dilatory tactics, two factors which have largely neutralized years of litigating
effort by the Department of Justice.”%

c¢. The Voting Rights Act of 1965

It was in this context that Congress came to understand that prophylactic measures were
necessary for federal legislation to effectively “banish the blight of racial discrimination in
voting.”® The Voting Rights Act is broadly viewed as one of the most successful pieces of
civil rights legislation enacted by Congress and was the culmination of decades of struggle
to claim fundamental rights and liberties for all citizens derived from the ballot box. The
tipping point for decisive federal action occurred when Alabama State Troopers viciously
attacked a group of civil rights activists, led by Congressman John Lewis, as they marched
from Selma to Montgomery, Alabama, in peaceful protest of continued systematic denial of
African Americans’ suffrage. “Bloody Sunday,” as it came to be known, happened on March
7, 1965, in Selma, Alabama. Days later President Lyndon Johnson, in a special joint session
before Congress, announced the introduction of a bill “designed to eliminate illegal barriers
to the right to vote,” “to strike down restrictions to voting rights in all elections—IFederal,
State, and local—which have been used to deny Negroes the right to vote,” “eliminate
tedious, unnecessary lawsuits which delay the right to vote,” and “ensure that properly
registered individuals are not prohibited from voting.” Two days later, on March 17,
Congress introduced the Voting Rights Act of 1965, and after several months of deliberation
on its provisions, President Johnson signed it into law on August 6.5 Through the years, it

51 U.S. COMMISSION ON CIVIL RIGHTS, 1963 REPORT 25 (Sept. 1963),
https:/www2.law.umaryland. edu/marshall/uscer/documents/cr 11963a.pdf.

55 HLR. REP. NO. 83-439 (1965); Hearing on the Proposed Voling Rights Act of 1965 Before the House
Jomm. on the Judiciary, 98th Cong. (1965) (statement of Attorney General Nicholas deB.
Katzenbach).

5 S, REP. No. 89-162 (1965).
5 South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966).

58 Lyndon Baines Johnson, U.S. President, Special Message to the Congress: The American Promise
(Mar. 15, 1965), H.Doc. 117, 89th Cong., 1st sess.

5 Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (1965). Section 2 was later amended to
include language minorities as a protected class. Voting Rights Act Amendments of 1975 § 206.

10
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has undergone several reauthorizations and amendments to update its protections and to
respond to current conditions of discrimination.®0

As initially enacted, the law advanced several strategies to stamp out rampant efforts in
the South and elsewhere to disenfranchise African Americans and other minorities. First, it
established a permanent, nationwide ban on discriminatory voting practices or procedures.
Codified in Section 2 of the Act, this provision prohibits states or local jurisdictions from
adopting any voting qualifications, prerequisites, standards, practices, or procedures that
result in the denial or abridgement of the right to vole on account of race or color.t* Section
2 i enforceable by both private plaintiffs and the Attorney General and extends to claims of
racially discriminatory results, in addition to discriminatory purpose.®? At the time the
Voting Rights Act was being proposed and debated, Section 2 was understood to closely
match the guarantees of the 15th Amendment, that is the right to vote without denial or
abridgement on the basis of race.5

The 1965 Act also permitted the Department of Justice to send federal examiners to certain
Jurisdictions to supervise the registration of voters and to certify election observers to help
ensure compliance with federal laws.54 These provisions proved hugely effective at
increasing the number of registered voters and for increasing voter turnout in the South
and elsewhere. The 1965 Act also temporarily suspended voting tests and devices, such as
literacy tests, in covered jurisdictions®s—a prohibition that became nationwide in 1970%

80 See Voting Rights Act Amendments of 1982, Pub. L. No. 97-205, 96 Stat. 131; Voting Rights Act
Amendments of 1975, Pub. L. No. 94-73, 89 Stat. 400; Voting Rights Act Amendments of 1970, Pub.
L. No. 91-285, 84 Stat. 315.

51 Voting Rights Act of 1965 § 2

52 Tn 1982, after the Supreme Court decided City of Mobile v. Bolden, 446 U.S. 55 (1980), in which a
plurality of the Court held that Congress intended for Section 2 to extend only to claims of
discriminatory intent, Congress amended Section 2 to expressly provide for discriminatory results
claims. See Voting Rights Act Amendments of 1982 § 3.

65 Voling Rights: Hearing on S. 1564 before the S. Comm. on the Judiciary, 89th Cong. 208 (1965).
The Supreme Court would later impute a requirement that in lawsuits under Section 2, plaintiffs
would have to prove that such denial or abridgement was intentional, though Congress would amend
the Act shortly afterward to undo this. See City of Mobile, Ala. v. Bolden, 446 U.S. 55, 65 (1980)
(plurality); Voting Rights Act Amendments of 1982, Pub. L. No. 97-205, 96 Stat. 131.

8t Voting Rights Act of 1965 §§ 6-9.

65 Voting Rights Act of 1965 § 4. The Act initially defined “tests or device” as any requirement that a
person, as a prerequisite for voting or registration for voting, (1) demonstrate the ability to read.
write, understand, or interpret any matter, (2) demonstrate any educational achievement or
knowledge of any particular subject, (3) possess good moral character, or (4) prove qualifications by
the voucher of registered voters or members of any other class. Id. The Act was later amended to
include as a voting test or device Englisb-only elections where at least 5% of the voting age citizens
in a jurisdiction are members of a single language minority. See Voting Rights Act Amendments of
1975 § 203.

58 Voting Rights Act Amendments of 1970 § 6.

11
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and permanent in 1975.57 It also banned poll taxes®® and imposed criminal and civil
penalties for individuals seeking to deprive others of the right to vote.®

In addition to these comprehensive measures, the Act introduced Section 5, the most potent,
remedial measure contained in the Act’s protections, which required federal preclearance of
any proposed voting changes in covered jurisdictions before the changes were enforced.
Section 5 required a rigorous review process where the onus was on the jurisdiction to
demonstrate to either the U.S. the Attorney General or the U.S. District Court for the
District of Columbia or that the change would not have the purpose or effect of denying or
abridging the right to vote on the basis of race or color (or, per the 1975 amendments, on
the basis of language minority status).”™ The jurisdictions subject to preclearance were
identified through a coverage formula coniained in Section 4(b) of the Act, which captured
jurisdictions (i) that maintained any test or device for voting as of November 1, 1964, and
(1) where less than 50% of voting age residents were registered to vote or voted in the
November 1964 general election.”™ Applying this same criteria to subsequent presidential
elections, suhsequent amendments to the Act in 1970 and 1975 added jurisdictions that
maintained a voting test or device and where less than 50% of voting age residents were
registered to vote or voted in the November 1968 and November 1972 presidential
elections.”

In enacting the coverage formula, Congress ensured that certain jurisdictions that it had
identified as having the worst records of voting discrimination were captured by the
coverage formula.™ Congress then established the criteria—low voter registration and
turnout rates, plus the use of tests or devices—to capture those jurisdictions. In identifying
the worst offenders, Congress undertook a comprehensive review, gathering what it deemed
reliable evidence of voting discrimination.”

Congress gave special consideration to the Justice Department’s unsuccessful efforts to
effectively address discriminatory voting practices through litigation on a case-by-case
basis, which, as explained, had largely failed to open the voting and registration process to
Black voters. Confronted with hostile and opportunistic state and local officials, the Justice
Department would prove one discriminatory practice or procedure to be unlawful and

87 Voting Rights Act Amendments of 1975 § 102

68 Voting Rights Act of 1965 § 10.

8 Id. at §§ 11-12.

wId. at § 5.

1d. at § 4.

72 Voting Rights Act Amendments of 1970 § 4; Voting Rights Act Amendments of 1975 § 202.
78 See South Carolina v. Katzenbach, 383 U.S. 301, 329 (1960).

74 [d. at 309-315 (reviewing Congressional findings from H.R. REp. No, 89-439, 8-16 (1965); S. REP.
No. 89-162, pt. 3, 3-16 (1965)). From the start, Congress acknowledged the formula did not perfectly
capture some places with terrible records of voting discrimination, such as Texas and Arkansas, and
also included some places for which, at the time, Congress lacked evidence of discrimination, such as
Alaska (even though Alaska, as Congress came to understand later, did in fact have a terrible record
of voting discrimination against Alaska Native voters). To address this, Congress included the “hail
in” and “bail out” mechanisms, discussed infra.

12
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enjoin it, only to see a new one substituted in its place. Litigation would then have to
commence anew to challenge the new practice or procedure, in an endless loop. Congress
cited the impotency of its previous legislation aimed at protecting African American
suffrage and the lack of effective litigation tools available to private plaintiffs and the
Department of Justice:

What has been the effect of the 1957, 1960, and 1964 voting rights statutes?
Although these laws were intended to supply strong and effective remedies,
their enforcement has encountered serious obstacles in various regions of the
country. Progress has been painfully slow, in part because of the
intransigence of State and local officials and repeated delays in the judicial
process. Judicial relief has had to be gaged not in terms of months—but in
terms of years. With reference to the 71 voting rights cases filed to date by
the Department of Justice under the 1957, 1960, and 1964 Civil Rights Acts,
the Attorney General testified before a judiciary subcommittee that an
incredible amount of time has had to be devoted to analyzing voting records—
often as much as 6,000 man-hours—in addition to time spent on trial
preparation and the almost inevitable appeal. The judicial process affords
those who are determined to resist plentiful opportunity to resist. Indeed,
even after apparent defeat resisters seek new ways and means of
discriminating. Barring one contrivance too often has caused no change in
result, only in methods.™

To protect against overbreadth of the coverage formula, Congress included a provision for
the termination of preclearance coverage, also known as “bail out,” if a jurisdiction
successfully files a declaratory judgment action in federal district court establishing the
absence of voting discrimination for a period of years according to certain criteria set by the
Act.” Congress also included a provision to protect against under-inclusivencss by giving
federal courts the ability to retain oversight—i.e. “bail in” to preclearance review—of a
jurisdiction for a period of time if a Fourteenth or Fifteenth Amendment violation
warranted it.77

The preclearance process proved an immediate success, and it was dramatically more
effective than previous legislation at mitigating, deterring, and blocking racially
discriminatory voting practices. The results were measurable by significant increases in
Black voter registration and turnout, particularly in the South. The May 1968 report by the
U.S. Commission on Civil Rights examining Black voter participation since the Act’s 1965
enactment concluded that “the Voting Rights Act has resulted in a great upsurge in voter
registration, voting, and other forms of political participation by Negroes in the South.”? In
the Deep South, Black voter registration rates increased an average of 67% between 1964

76 H.R. REP. NO. 89-439, at 9~11 (1965); see also South Carolina v. Katzenbach, 383 U.S. at 328.

76 Voting Rights Act of 1965, Pub. L. No. 89-110, § 4(a), 79 Stat. 437 (1965). This criteria was
amended from initial enactment through reauthorizations. As initially enacted, “bail out” required a
jurisdiction to show that it had not used a test or device denying or abridging the right to vote on
account of race or color for in the five years preceding the filing of a declaratory judgment action.

T Id. at § 3(c).

78 USCCR 1968 REPORT, supra note 21, at iii.
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and 1968, and there was a dramatic overall increase in the rates of nonwhite voter
registration measured in individual states covered by preclearance.” The Commission also
reported large increases in Black voter turnout and a doubling in the number of Black
elected office holders.

Yet while great progress was made, state and local jurisdictions continued to innovate new
ways to diminish the voting strength and political power of African Americans. The same
U.S. Civil Rights Commission report concluded:

Nevertheless, many new barriers to full aud equal political participation have
arisen, including measures or practices diluting the votes of Negroes,
preventing Negroes from becoming candidates, discriminating against Negro
registrants and poll watchers, and discriminating against Negroes in the
appointment of election officials. Intimidation and economic dependence in
many areas in the South continue to prevent Negroes {rom exercising their
franchise or running for office fully and freely.8!

The Commission discussed at length the problem of dilution tactics that swiftly replaced
the voting barriers that had been successfully weakened by the 1965 Act. Instead of
thwarting the ability of African Americans to register or physically cast a vote, these
measures aimed to dilute the individual and collective weight of votes cast by Black voters
relative to white voters. These methods and devices included reapportionment and
redistricting of voting boundaries, changes to methods of elections (e.g. conversion to at-
large elections), and annexations of predominantly Black jurisdictions with predominantly
ite jurisdictions.® For example, after the surge in Black voter registration in 1966,

sissippi enacted 12 new laws altering the state’s election laws to diminish the weight of
votes cast by Black voters. These new laws included measures advancing at-large elections
systems for county boards of education and boards of supervisors, as well as several
reapportionment and redistricting statutes that diluted African American voting strength
in Mississippi.® Alabama and local counties throughout the state pursued similar
strategies in response to the substantial increase in Black voter participation.8!

In each subsequent reauthorization of the Act, Congress determined that as minority voter
participation grew, jurisdictions increasingly turned to practices that diluted minority

78 VALELLY, RICHARD. THE TWO RECONSTRUCTIONS: THE STRUGGLE FOR BLACK ENFRANCHISEMENT 4
(University of Chicago Press 2004). In the 10 states examined, the Commission reported that the
nonwhite registration rate had increased: from 19.3% to 51.6% in Alabama; from 40.4% to 62.8% in
Arkansas; from 51.2% to 63.6% in Florida; from 27.4% to 52.6% in Georgia; from 31.6% to 58.9% in
Louisiana; from 6.7% to 59.8% in Mississippi; from 46.8% to 51.3% in North Carolina; from 37.3% to
51.2% in South Carolina; from 69.5% to 71.7% in Tennessee; up to 61.6% in Texas; and from 38.3% to
55.6% in Virginia. USCCR 1968 REPORT, supra note 21, at pp. 12-13, 223.

8 See USCCR 1968 REPORT, supra note 21, at 14-15, 211-221.
81 [d, at 1ii.

2 ]d. at 21-39.

85 Id. at 21-23, 30-35.

84 1d. at 23-25, 26-30.
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voting strength. The nature of Section 5 objections and court decisions reflected this trend®
Congress intended for Section 5 to keep up with the evolution of voting discrimination to
prevent new schemes and practices that diminish minority voting power, recognizing “that
protection of the franchise extends beyond mere prohibition of official actions designed to
keep voters away from the polls, it also includes prohibition of state actions which so
manipulate the elections process as to render votes meaningless.8® In view of this, Congress
continued to strongly endorse Section 5 as the appropriate remedy to protect against new
devices adopted to discriminate and disempower.

d. Voting Rights Act amendments and reauthorizations: 1970-1982

Through periodic reauthorizations, Congress amended the Voting Rights Act several times
to respond to newly identified and emerging voting discrimination practices, updating the
Act’s protections in 1970, 1975, 1982, 1992, and 2006.87 In 1970, Congress updated the
original 1965 coverage formula—originally capturing Alabama, Alaska, Georgia, Louisiana,
Mississippi, South Carolina, Virginia, and 28 counties in North Carolina®-—to add voter
registration and turnout data and the use of tests or devices by jurisdictions in the 1968
presidential elections as an additional coverage metric.?® The 1970 amendments added
Bronx, Kings (Brooklyn), and New York (Manhattan) counties in New York, counties in
Wyoming, California, Arizona, and Idaho, election districts in Alaska, and towns in
Connecticut, New Hampshire, Maine, and Massachusetts to the list of covered
jurisdictions.® The temporary suspension of tests or devices contained in the 1965 Act
became nationwide in 1970 and permanent in 1975. The 1975 amendments also amended
the coverage formula again to include in the list of covered jurisdictions those which had
voter registration or turnout helow 50% and used a test or device in the 1972 presidential
elections.®!

The 1975 amendments also addressed discrimination directed at language minority voters
for the first time. The Senate Judiciary Committee report explained:

Title 111 is specifically directed to the problems of ‘fanguage minority groups,’
that is, racial minorities whose dominant language is frequently other than
English. [The Act] defines language minorities as persons who are ‘American

85 See FLR. REP. NO. 109-478, at 2 (2006); S. REP. No. 97-417, at 6 (1982); H.R. REP. No. 94-196, at 10
(1975); S. REP. No. 94-295, at 16 (1975); HLR. REP. No. 91-397, at 3283 (1969).

86 HLR. REP. NO. 97-227, at 17 (1982); see also H.R. REP. NO. 109-478, at 5 (2006).

57 Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act Reauthorization and
Amendments Act of 2006, Pub. 1.. No. 109-246, 120 Stat. 577; Voting Rights Language Assistance
Act of 1992, Pub. L. No. 102-344, 106 Stat. 921; Voting Rights Act Amendments of 1982, Pub. L. No.
97-205, 96 Stat. 131; Voting Rights Act Amendments of 1975, Pub. L. No. 94-73, 89 Stat. 400; Voting
Rights Act Amendments of 1970, Pub. L. No. 91-285, 84 Stat. 315.

88 FLR. REP. NO. 94-196, at 5 (1975). The 1965 coverage formula also captured four counties in
Arizona, Honolulu County, Hawaii, and Elmore County, 1daho. Ibid.

8 Voting Rights Act Amendments of 1970 § 4.
%0 S, Rep, No. 94-295, at 13 (1975).
91 Voting Rights Act Amendments of 1973 § 202.
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Indian, Asian American, Alaskan Natives, or of Spanish heritage.’... The
Committee singled out the language minority’ groups for several reasons.
First, as discussed above, illiteracy is all too often a product of racially
discriminatory educational systems... Second, while the documentation of
discrimination and non-responsiveness by the states was substantial with
regard to the particular minority groups, the Subcommittee was presented
with no evidence of difficulties for other language groups. Indeed, the voter
registration statistics for the 1972 Presidential election showed a high degree
of participation by other language groups.®?

During the House Judiciary Committee’s hearings, expert witness testimony relayed that
language-minority groups were subjected to instances of discriminatory plans, annexations,
and acts of physical and economic intimidation.? One member of Congress noted that “[t}he
entire situation of these uncovered jurisdictions is tragically reminiscent of the earlier and,
in some respects, current problems experienced by blacks in currently covered areas.”
Congress pointed to the problem that “states and local jurisdictions have been disturbingly
unresponsive to the problems of these minorities” and determined that “[blecanse so many
states and counties have not responded to the situation confronting language minority
citizens, the Committee believes strongly that Congress is obligated to intervene.”%°

Congress addressed this diserimination in a few ways. Congress added as a test or device
the use of English-only elections where at least 5% of voting age residents in a jurisdiction
are from a single language minority group.” These amendments resulted in the addition of
Alaska (which had previously successfully bailed out of coverage), Arizona, Texas, several
countics in California, Colorado, Florida, South Dakota, New York (which had also
successlully bailed out), and two Michigan townships.®” The 1975 amendments also added a
requirement, commonly known as Section 203, that certain states and political subdivisions

single language minority is more than 5% of the eligible voters and extends to noncovered
jurisdictions where a language minority is more than 5% of the eligible voters and the
illiteracy rate within the language minority is higher than the national average.®® In 1992,
Congress extended the language minority provisions for an additional 15 years, concluding
that “the type of discrimination previously encountered by these language minority
populations still exists, and the need for [Section] 203 continues” and that “without a

82 S. REP. NO. 94-295, at 38.

98 See LAUGHLIN MCDONALD, AMERICAN INDIANS AND THE FIGHT FOR EQUAL VOTING RIGHTS 36-37
(Univ. of Ok. Press 2010).

 Id. at 27,
% 8. REP. NO. 94-295, at 39,
9 Id. at § 203,

87 S, REP. No. 97-417, at 117 (1982); see also U.S. DEP'T OF JUSTICE, JURISDICTIONS PREVIOUSLY
COVERED BY SECTION 3, http:/www.justice.gov/crt/about/~vot/sec_b/covered.php.

9 Voting Rights Act Amendments of 1975 § 208,



107

federal mandate, much needed bilingual assistance in the voting process, meant to ensure
the guarantees of the Fourteenth and Fifteenth Amendments, may disappear.”#

e. The 2006 reauthorization

In 2006, the Section 5 preclearance provision and Section 4 coverage formula were agan set
to expire. Congress undertook an exhaustive two-year investigation to examine and
document evidence of ongoing discrimination in the covered jurisdictions. In its review,
Congress built an extensive record of continuing discrimination in the covered jurisdictions
since the 1982 reauthorization, largely consisting of evidence of vote dilution but also
practices that denied or burdened the ability of minority voters to cast a ballot. The House
Report cited evidence of continued discrimination by covered jurisdictions consisting of:

) over 700 objections interposed by the Justice Department between 1982 and
2006;

(i1) hundreds of voting changes that were withdrawn after requests for more
information by the Justice Department;

(iii)  suceessful Section 5 enforcement actions undertaken in covered jurisdictions
since 1982 against election practices that would have diluted minority voting
strength, such as annexations and at-large methods for electing officeholders;

(iv)  the number of requests for declaratory judgments denied by the D.C. District
Court:

(v) the continued filing of Section 2 cases that originated in covered jurisdictions,
predominantly vote dilution cases;

(vi)  litigation initiated by the Justice Department since 1982 to enforce sections
4(e), 4(H(4), and 203 to protect language minority access; and

(vii})  the tens of thousands of federal observers sent by the Justice Department to
monitor elections between 1982 and 2006.1%

The House evidence also included a nationwide analysis of Section 2 cases showing that, of
all the successful Section 2 litigation undertaken in the previous 25 years, more than half
had occurred in the covered jurisdictions, notwithstanding the powerful protection of
Section 5 and the fact that the covered jurisdictions contained less than 39% of the
country’s total population. 1o

Congress concluded that violations continued to be concentrated in these areas and
warranted reauthorization of Section 5 preclearance and the 4(b) coverage formula, finding

9 H.R. REP. NO. 102-665 (1992).

100 H R. REP. NO. 109-478, at 2 (2006); see also Fannie Lou Hamer, Rosa Parks, and Coretta Scott
King Voting Rights Act Reauthorization and Amendments Act of 2006, Pub. 1. No. 109-246, § 2, 120
Stat. 577 (2006).

101 L R. REP. NO. 109-478, at 53.
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that “without the continuation of the Voting Rights Act of 1965 protections, racial and
language minority citizens will be deprived of the opportunity to exercise their right to vote,
or will have their votes diluted, undermining the significant gains made by minorities in
the last 40 years.” 192 The House Report concluded that the 2006 reauthorization
represented “one of the most extensive legislative records in the Committee on the
Judiciary’s history,”1% which included 21 hearings, testimony from 90 witnesses, and more
than 15,000 pages of record evidence.'® The ACLU submitted a report to Congress
reviewing our voting rights litigation docket since the previous 1982 reauthorization.'® The
report—close to 900 pages and reviewing 293 cases in 31 states—concluded that purposeful
discrimination was still widespread in places where it had historically existed against
minority voters and that Section 5 continued to be a critical tool for blocking discriminatory
voting practices.'® The report also concluded there was a continuing pattern of racially
polarized voting in the covered jurisdictions and hostility to minority political participation
was an ongoing problem. Additionally with the Section 203 minority language assistance
provision and federal observers provision due to expire, the ACLU presented evidence that
both of these provisions were necessary to deter and remedy ongoing discrimination. Both
provisions were reauthorized by Congress, passing the Senate with a vote of 98-0 and the
House with a vote of 390-33.

II. CONGRESSIONAL AUTHORITY TO REMEDY RACIAL
DISCRIMINATION IN VOTING AFTER SHELBY COUNTY

Let the end be legitimate, let it be within the scope of the constitution, and all
means which are appropriate, which are plainly adapted to thai end, which

102 Voting Rights Act Reauthorization and Amendments Act of 2006 § 2.
105 T R. REP. No. 109-478, at 5 (2006).

124 Briel for Respondent-Intervenors at 4, Shelby Cty v. Holder, No. 12-96 (2013) (citing H.R. REP.
No. 109- 478, at 5 (2006); S. REP. NO. 109-295, at 2 (2006)).

105 MCDONALD, supra note 20.

108 Kxamples from ACLU litigation of discrimination against minority voters presented in the report
included: restrictive photo ID laws; diseriminatory annexations and deannexations; challenges by
white voters or elected officials to majority-minority districts; pairing Black incumbents in
redistricting plans; refusing to draw majority-minority districts; refusing to appoint Blacks to public
office; maintaining a racially exclusive sole commissioner form of county government; refusing to
designate satellite voter registration sites in the minority community; refusing to accept “bundled”
mailing voter registration forms; refusing to allow registration at county offices; refusing to comply
with Section 5 or Section 5 objections; transferring duties to an appointed administrator following
the election of Blacks to office; white opposition to restoring elections to a majority Black town;
requiring candidates for office to have a high school diploma or its equivalent; prohibiting “for sale”
and other yard signs in a predominantly white municipality; disqualifying Black elected officials
from holding office or participating in decision making; relocating polling places distant from the
Black community; refusing to hold elections following a Section 5 objection; maintaining an all-white
self-perpetuating board of education; challenges to the constitutionality of the National Voter
Registration Act; failure to provide bitingual ballots and assistance in voting; county governance by
state legislative delegation; challenges to the constitutionalify of the Voting Rights Act; packing
minority voters to dilute their influence; and using discriminatory punch card voting systems. Id. at
16-19.
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are not prohibited, but consist with the letter and spirit of the constitution, are
constitutional.

MecCulloch v. Marvland, 1819107

The framers of the Fifteenth Amendment drew on Chief Justice John Marshall's precept to
formulate the scope of Congress’s enforcement powers under the Civil War Amendments. 108
Rooted in the Constitution’s Supremacy Clause, this maxim defines Congress’s expansive
powers to enforce the Fifteenth Amendment’s guarantee that the “right of citizens of the
United States to vote shall not be denied or abridged by the United States or by any State

on account of race, color, or previous condition of servitude.”

Congress continues to have sweeping power under the Fifteenth Amendment to identify
and eradicate racial discriminatiion in voting. Regarding preclearance, an unbroken line of
Supreme Court decisions going back a half century confirms that the Voting Rights Act’s
prophylactic remedy is a valid exercise of congressional power. As explained below,
Supreme Court jurisprudence continues to forcefully uphold Congress’s power to enforce the
command of the Fifteenth Amendment to “banish the blight of racial discrimination in
voting.”

Additionally, although not addressed in Shelby County, Congress may act to protect
minority voters through its expansive authority under the Elections Clause, which gives
Congress supervisory power over federal elections. Though less prominent in previous
congressional deliberations on the Voting Rights Act, the Supreme Court has consistently
recognized Congress’s broad powers under the Clause. Congress should consider this power
as additional, considerable authority to the extent policies address federal elections.

a. Supreme Court review of the Voting Rights Act prior to Shelby County

The Voting Rights Act’s heightened degree of federal oversight over local voting changes
has been repeatedly challenged by jurisdictions seeking to free themselves from federal
review—although they could also “bail out” of coverage by proving the absence of
discriminatory practices for a period of years. In 1966, one year after the Act’s passage, the
Supreme Court applied a rational basis standard of review to uphold Section 5 preclearance
and the Section 4 coverage formula as constitutional exercises of Congress’s Fifteenth
Amendment enforcement power in South Carolina v. Katzenbach'™ The Court expressed its
use of the standard as follows:

The language and purpose of the Fifteenth Amendment, the prior decisions
construing its several provisions, and the general doctrines of constitutional
interpretation, all point to one fundamental principle. As against the
reserved power of the States, Congress may use any rational means to
effectuate the constitutional prohibitions of racial diserimination in
voting...Section 1 of the Fiftcenth Amendment declares that ‘(t)he right of
citizens of the United States to vote shall not be denied or abridged by the

07 17 U.8. 316 (1819).
198 See Shelby Cty. v. Holder, 570 U.S. 520, 567 (2013).
109 383 U.S. at 301, 324 (1966).
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United States or by any State on account of race, color, or previous condition
of servitude.’ This declaration has always been treated as self-executing and
has repeatedly been construed, without further legislative specification, to
invalidate state voting qualifications or procedures which are discriminatory
on their face or in practice....The gist of the matter is that the Fifteenth
Amendment supersedes contrary exertions of state power.'¢

The Court continued:

[Section] 2 of the Fifteenth Amendment expressly declares that ‘Congress
shall have the power to enforce this article by appropriate legislation.” By
adding this authorization, the Framers indicated that Congress was chiefly
responsible for implementing the rights created in {Section] 1. It is the power
of Congress which has been enlarged. Congress is authorized to enforce the
prohibitions by appropriate legislation... Accordingly, in addition to the
courts, Congress has full remedial powers to effectuate the constitutional
prohibition against racial discrimination in voting.*!!

The Court’s analysis was highly deferential to Congress’s evaluation of the problem
targeted by the Act and its legislative judgment in enacting remedies to address them.!12

Unsuccessful legal challenges followed each reauthorization in 1970,11% 1975,114 1982, 115
and 2006.1® With respect to the 1975 amendments, the Supreme Court issued a major

10 Id. at 325. (Emphasis added.)

11 Id. at 326-26. The Court also mirrored the language of McCulloch when describing the power of
Congress to legislate to enforce the Civil War Amendments: “Whatever legislation is appropriate,
that is, adapted to carry out the objects the amendments have in view, whatever tends to enforce
submission to the prohibitions they contain, and to secure to all persons the enjoyment of perfect
equality of civil rights and the equal protection of the laws against State denial or invasion, if not
prohibited, is brought within the domain of congressional power.” Id. at 236 (quoting Ex parte
Virginia, 100 U.S. 339, 345-346 (1879)).

112 Rational basis 1s a highly deferential standard of review and carries with it a strong presumption
of validity of a legislative act. Judicial inquiry is typically limited to whether Congress has a rational
basis for determining the problem and whether the means selected to address it are reasonable and
appropriate. See Heart of Atlanta Motel v. United States, 379 U.S. 241, 258 (1964).

113 Georgia v. United States, 411 U.S. 526, 534-35 (1973) (reaffirming Kaizenbach’s holding that the
Act was a permissible exercise of congressional power under the enforcement clause of the Fifteenth
Amendment).

114 City of Rome v. United States, 446 U.S. 156, 182 (1980) (rejecting the City of Rome, Georgia’s,
contention that the Act exceeded Congress’s Fifteenth Amendment enforcement power and that the
Act violated prineiples of federalism).

118 Lopez v. Monterey Cly., 525 U.S. 266, 268, 283, 284-85 (1999) (rejecting California’s argument that,
preclearance unconstitutionally violated state sovereignty and affirming that Congress’s Fifteenth
Amendment enforcement powers extend to protect against voting practices that are discriminatory
in either purpose or effect).

116 Shelby Cty. v. Holder, 570 U.S. 529, 557 (2013) (finding the coverage formula under the Act
unconstitutional); Northwest Austin Municipal Util. Dist. No. 1 v. Holder, 557 U.S. 193 (2009

20



111

ruling on Congress’s Fifteenth Amendment enforcement powers in City of Rome v. United
States. In that case, the City of Rome, Georgia, appealed the denial of preclearance of
several annexations on multiple grounds, including by challenging the constitutionality of
Section 5. The Court rejected the City of Rome’s argument that preclearance viotated
federalism principles. It concluded that “principles of federalism that might otherwise be an
obstacle to congressional authority are necessarily overridden by the power to enforce the
Civil War Amendments by appropriate legislation.” Those Amendments were specifically
designed as an expansion of federal power and an intrusion on state sovereignty.”*!” The
Court reinforced Katzenbach’s holding that “the Fifteenth Amendment supersedes contrary
exertions of state power” and again applied rational basis review to hold that “Congress has
the authority to regulate state and local voting through the provisions of the Voting Rights
Act.”118

The City of Rome plaintiffs also argued that Section b could not constitutionally prohibit
voting changes that had only a discriminatory effect and that the Fifteenth Amendment
only prohibits laws enacted with a discriminatory purpose. The Court firmly rejected this
argument, holding that Congress, in exercising its remedial powers under the Fifteenth
Amendment, coutd prohibit voting changes that are discriminatory in effect to enforce the
amendment’s proscriptions.}®

Up until the 2006 reauthorization, the Supreme Court acknowledged the preclearance
process’s uncommon intrusion into state and local policymaking but consistently upheld the
constitutionality of Section 5 and the coverage formula because “the Fifteenth Amendment
permits the intrusion.”!?° Yet, even as the Court repeatedly upheld the Act’s
constitutionality, the Court increasingly narrowed the Act’s reach over a series of
decisions,’? ultimately expressing skepticism regarding the continued viability of the
coverage formula.

(raising “serious constitutional questions” relating to the Act’'s coverage formula and preclearance
remedy).

117 City of Rome, 446 U.S. at 179-180.
18 Ibid.

19 Id. at 173-77. In making this holding—that Congress can prohibit voting practices that have only
a discriminatory effect—the Court essentially extended its reasoning in Katzenbach upholding the
Act’s ban on literacy tests in the covered jurisdictions as an appropriate exercise of congressional
power, because the covered jurisdictions had imposed the tests to effectuate voting discrimination,
even if applied and administered in a nondiscriminatory fashion. Id. at 176-77.

120 Lopez, 525 U.S. at 284-85.

121 See, e.g., Georgia v. Asheroft, 5339 U.S. 461, 47980 (2003) (determining that, in assessing whether
a Section 5 violation has occurred, courts should consider factors beyond the traditional inquiry into
minorities’ ability to elect candidates of their choice); Reno v. Bossier Parish Sch. Bd., 528 U.8. 320,
336 (2000) (holding that Section 5 does not extend to purposefully discriminatory voting changes
that are not enacted with a specific retrogressive purpose); City of Mobile v. Bolden, 446 U S, 55, 58
(finding that Congress intended Section 2 to only proscribe purposeful voting discrimination) (1980).
Each of these decisions were legislatively overturned by Congress in subsequent reauthorizations.
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b. Current burdens, current needs, and the equal sovereignty prineiple
announced in Northwest Austin and Shelby County

The Act’s 2006 reauthorization was initially challenged in Northwest Austin Municipal
Utility District No. 1 v, Holder.2?2 In Northwest Austin, a small Texas utility district filed
suit seeking relief under the Act’s “bailout” provision, which allows political subdivisions to
be released from preclearance if certain conditions are met which prove the jurisdiction has
been discrimination-free for a period of years. The utility district argued in the alternative
that if it was ineligible for bail out, Section 5 posed an unconstitutional intrusion into local
sovereignty. A three-judge district court panel upheld the constitutionality of Section 5.1%

The utility district appealed to the Supreme Court, and, in a departure from previous cases
reviewing the Act, the Court surveyed favorable changes in voting patterns in covered
jurisdictions since 1965 and remarked in dicta that, close to 50 years later, the
“preclearance requirements and its coverage formula raise[d] serious constitutional
questions.”?2* The Court cited federalism concerns to aver that “a departure from the
fundamental principle of equal sovereignty [among states] requires a showing that a
statute’s disparate geographic coverage is sufficiently related to the problem that it
targets” 125 and warned that “the [Act] imposes current burdens and must be justified by
current needs.”126 The Court ultimately avoided the constitutional question by concluding
that the utility district was eligible to bail out from coverage under Section 4(a) of the Act
and made no holding regarding preclearance or the coverage formula.

Taking this strong signal from the Court regarding its view of the Act’s constitutionality, a
year after the Northwest Austin decision, Shelby County, Alabama, brought suit in the D.C.
District Court against Attorney General Eric Holder after his objection to proposed voting
changes within the county in Shelby County v. Holder. Unlike the plaintiff in Northwest
Austin, however, Shelby County did not qualify for bailout. The county instead sought a
declaratory judgment that Section 5 preclearance and the Section 4 coverage formula were
facially unconstitutional and a permanent injunction against their enforcement. The
district court ruled against the county and upheld the Act after finding that the legislative
record from the 2006 reauthorization offered ample justification for Congress to reauthorize
Section 5 and continue the Section 4(b) coverage formula.12?

The D.C. Circuit Court of Appeals affirmed, agreeing with the district court’s assessment
that the legislative record amply supported reauthorization and that litigation under
Section 2 remained, by itself, inadequate to protect the rights of minority voters within the
covered jurisdictions, and accorded deference to Congress’s judgment that preclearauce was
still necessary.t? The D.C. Circuit focused its inquiry on “whether [the coverage formula},

122 557 U.S. 193 (2009).

128 Northwest Austin Municipal Utility District No. 1 v. Mukasey, 573 T.Supp.2d 221 (D.D.C. 2008).
124 Northwest Austin Municipal Utility Districi No. 1 v. Holder, 557 U.S. at 204.

125 [d. at, 203.

126 Ibid.

127 Shelby Cty. v. Holder, 811 F. Supp. 2d 424, 508 (D.D.C. 2011).

128 Shelby Cty. v. Holder, 679 F.3d 848 (D.C. Cir. 2012)
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together with bail-in and bailout, continues to identify the jurisdictions with the worst
problems.” % After weighing the combined effectiveness of Section 2 lawsuits across the
country with the deterrent effect of Section 5, the court concluded that the coverage formula
continued “to single out the jurisdictions in which discrimination is concentrated,” and
therefore passed constitutional muster.15¢

On review by the Supreme Court, Chief Justice John Roberts’ majority opinion directly took
up the question of constitutionality but did not make a holding regarding Section 5.
Instead, the Court ruled on the Section 4(b) coverage formula, finding it unconstitutional in
light of current conditions. In doing so, Chief Justice Roberts announced two principles
guiding the majority’s decision, directly referring to the dicta from Northwest Austin noted
above: first, the Voting Rights Act imposes current burdens that must be justified by
current needs, and second, a departure from the fundamental principle of “equal
sovereignty” of the states requires a showing that a statute’s disparate geographic coverage
is sufficiently related to the problem it targets.'®!

Chief Justice Roberts concluded that the statutory coverage formula did not meet these
criteria because it was based on voter registration and turnout data and practices from the
1960s and 1970s, while voter registration and turnout in the covered states had risen
dramatically and the practices upon which the coverage formula were based had since been
banned.® The majority thus concluded that the coverage formula irrationally
distinguished between the states “based on decades-old data and eradicated practices.”133
With respect to the legislative record, the majority identified the “fundamental problem”
that “Congress did not use the record it compiled to shape a coverage formula grounded in
current conditions. It instead reenacted a formula based on 40-year-old facts having no
logical relation to the present day.”t** 1t further claimed that it was “not ignoring the
record; we are simply recognizing that it played no role in shaping the statutory formula
before us today.” 135

The Court particularly scrutinized the disparate coverage formula as violating the principle
of “equal sovereignty,” repeatedly emphasizing that the disparate treatment of states must
be sufficiently justified. The Court directed that, in order to serve the Fifteenth
Amendment’s purpose to ensure a better future, that “Congress—if it is to divide the
States—must identify those jurisdictions to be singled out on a basis that makes sense in
light of current conditions; it cannot rely simply on the past.” 1%

129 1. at 879.
190 Id. at 883,
151 Shelby Cly. v. Holder, 570 U.S. 529, 542 (2013).
122 Id. at 551
184 Id. at 554,

155 I,
185 I, at 553,
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c. Reconciling Shelby County with existing Supreme Court precedent
upholding the Voting Rights Act

Even after Shelby County, Congress acts at the zenith of its power when it enacts
legislation to enforce the guarantees of the Fifteenth Amendment,13” which “targets
precisely and only racial discrimination in voting[.]”#® In full, the Amendment reads:

Section 1. The right of citizens of the United States to vote shall not be denied
or abridged by the United States or by any State on account of race, color, or
previous condition of servitude.

Section 2. The Congress shall have power to enforce this article by
appropriate legislation.'s®

By affirmatively granting Congress authority to enforce its terms, the Fifteenth
Amendment was “specifically designed as an expansion of federal power and an intrusion
on state sovereignty.” ¢ [t made Congress “chiefly responsible for implementing the rights
created by the amendment.”*4! The Voting Rights Act—particularly its preclearance
system—reflects Congress’s definitive attempt to remedy voling discrimination in the face
of “unremitting and ingenious defiance of the Coustitution.”142 The Act's prophylactic
approach reflects Congress’s understanding of the continuing vulnerability of minority
voting rights and that the sacred right to vote, once lost or abridged, is impossible to
remedy. In adopting preclearance, Congress was also guided by the limits of previous
legislation, including the Civil Rights Act of 1957 which authorized the U.S. Department of
Justice to sue for injunctive relief on a case-by-case basis.1®® As discussed above, this
proved inadequate to protect minority voting rights, leading Congress to create the
preclearance structure that proved much niore effective.

The Shelby County majority did not overrule, or even call into question, the prior holdings
of Katzenbach, City of Rome, and other decisions by the Court upholding the
constitutionality of the Voting Rights Act; indeed, Chief Justice Roberts insisted that the
majority opinion did not conflict with those cases.!** Accordingly, these cases should be read
in alignment to the extent possible.

187 See Havden v. Pataki, 449 F.3d 305, 359 (2d Cir. 2006).

18 See Shelby City. v. Holder, 383 U.S. at 567 (Ginsburg dissenting).

13 U.S, CONST. amend XV, § 1.

10 Lopez v. Monterey Ciy., 525 U.S. 266, 282 (1999).

1t South Carolina v. Katzenbach, 383 U.S. 301, 325-26 (1966).

142 City of Rome v. United States, 446 U.S. 156, 173-74 (1980) (quoting Katzenbach, 383 U.S. at 309.).
145 See Part. 1V, Pub. L. 85-315, 71 Stat. 634 (1957).

144 See Shelby Cty., 383 U.S. at 535, 545-46 (invoking Katzenbach to reinforce that preclearance is a
“stringent” and “potent” remedy and “an uncommon exercise of congressional power,” but could be

justified by “exceptional conditions.”); see also id. at 539 (referring to the Court’s previous decisions
upholding the constitutionality of the Act); id. at 544 (averring that Katzenbach rejected the notion
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First, because Shelby County did not make a holding on Section 5, the preclearance process
itself remains constitutional.'#® As indicated, an unbroken line of Supreme Court decisions
going back more than 50 years confirms that the preclearance component is a valid exercise
of congressional authority under the Fifteenth Amendment. 4 Rather, the Shelby County
majority opinion concluded that the coverage formula that Congress adopted when it
reauthorized Section 5 in 2006 irrationally relied on outdated data.'*7

Second, the majority opinion in Shelby County did not disturb established precedent that
Fifteenth Amendment enforcement legislation must meet a rational basis standard of
review.*® While the majority opinion’s focus on current needs and burdens to justify the
coverage formula noticeably departed from prior decisions that were highly deferential to
Congress, such as Katzenbach, it repeatedly invoked “rationality” as the proper metric to
gauge the constitutionality of the coverage formula.®® It also cited Kaizenbach to reach its
conclusion that the 1965 coverage formula was rational in practice and theory, % while the
reauthorization of the 2006 coverage formula was irrational. !5

Legislation ought to be found rational, and thus constitutional, so long as a new coverage
formula differentiates among jurisdictions in a manner that is responsive to current
conditions of discrimination and the remedies adopted by Congress are sufficiently related
to address the discrimination, As this report details in Section IV infra, the updated
protections contained in the Voting Rights Advancement Act provide the tools needed to
enforce the constitutional guarantee to vote free from official acts of discrimination, to
remedy racial discrimination where it is most likely to exist, and to create systems to help
ensure discriminatory voting practices are blocked before they can victimize voters.

Finally, it bears brief discussion that legislative action to reinstate the coverage formula
based on current needs should survive the test of “congruence and proportionality”

that the equal sovereignty principle operated as a bar on differential treatment, but did not suggest
that the principle was irrelevant to the constitutional inquiry).

145 Congress should take note, however, that the majority opinion in dicta seemed to suggest that
Section 5 pushed the limits of constitutional bounds. See id. at 544-45.

146 Spe Lopez v. Monterey Cty., 525 U.S. 266 (1999); City of Rome v. United States, 446 U.S. 156
(1980); Georgia v. United States, 411 U.S. 526 (1973); South Carolina v. Katzenbach, 383 U.S. 301
(1966).

147 See Shelby Cty., 570 U.S. at 551 (*Coverage today is based on decades-old data and eradicated
practices. The formula captures States by reference to literacy tests and low voter registration and
turnout in the 1960s and early 1970s.7).

148 See id, at 569 (Ginsburg noting in her dissent: “Today's Court does not purport to alter settled
precedent establishing that the dispositive question is whether Congress has employed “rational
means.”). Notably, the majority did not respond to Justice Ginsburg’s statement. in dissent that the
majority did not claim to alter precedent setting rational basis as the standard of review.

199 See Shelby Cty., 570 U.S. at 552, 554, 556.

150 Id. at 550 (eiting South Carolina v. Kaizenbach, 383 U.S. at 330).

151 See, e.g., id. at 554, 556 (concluding that reliance on vote dilution evidence highlights the
irrationality of a coverage formula based on voting tests and access to the ballot.).
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associated with challenges to Congress’s Fourteenth Amendment enforcement power.152
Prior to the release of the Shelby County deeision, scholars and practitioners widely
expected the Court to clarify whether the congruence and proportionality standard
superseded the rationality analysis employed in Fifteenth Amendment cases such as
Katzenbach'® because the Court often treated its jurisprudence of Congress’s Fourteenth
and Fifteenth Amendment enforcement powers as coextensive.1® The Court did not appear
to apply the congruence and proportionality standard in Shelby County, and—as some
Justices have recognized—it can be difficult to predict how the Court will apply its
enforcement jurisprudence in the future.!® Still, the Court’s cases suggest that a restored
preclearance formula that accounts for eurrent conditions of discrimination and its
attendant burdens upon states would be also be found valid under that test.15

182 See generally City of Boerne v. Flores, 521 U.S. 507, 519 (1997).

158 Tndeed, the Court highlighted the unresolved standard three years earlier in Northwest Austin.
See Northwest Austin Municipal Utility District No. 1 v, Holder, 557 U.S. 193, 204 (“The parties do
not. agree on the standard to apply . . . . [T]hat question has been extensively briefed in this case, but
we need not resolve it.”). The Court then gave additional reason to believe that it would address the
standard when it modified the question presented in Shelby County to include the question of
whether Section 5 also violated the Fourteenth Amendment. See Jeremy Amar-Dolan, The Voting
Rights Act and the Fifteenth Amendment Standard of Review, 16 U, PA. J. CONST. L. 1477, 1498
(2014).

184 See, e.g., Bd. of Trustees of Univ. of Ala. v. Garreit, 531 U.S. 356, 373 n.8 (2001) (“Section 2 of the
Fifteenth Amendment is virtually identical to § 5 of the Fourteenth Amendment.”); Lopez v.
Mondterey Cty., 525 U.S, 266, 294 n.6 (1999 (Thomas, J., dissenting) (“[W]e have always treated the
nature of the enforcement powers conferred by the Fourteenth and Fifteenth Amendment as
coextensive.”); City of Boerne, 521 U.S. at 518 (citing “parallel power to enforce the provisions of the
Fifteenth Amendment”).

155 See Coleman v. Court of Appeals of Md., 566 U.S. 30, 44 (2012) (Scalia, J., dissenting) (‘[TThe
varying outcomes we have arrived at under the ‘congruence and proportionality’ test make no
sense.”).

15 Courts applying the “congruence and proportionality” test first outlined in City of Boerne v.
Flores, commonly engage in a three-part inquiry to assess the appropriateness of the “fit” between
the constitutional right that Congress endeavors to protect and the means it adopts to do so. First,
the court must identify with “precision the scope of the constitutional right” that Congress sought to
remedy. Bd. Of Trustees of Univ. of Ala. V. Garrett, 531 U.S. at 356. In the context of the Voting
Rights Act’s preclearance framework, Section 5 protects two decidedly fundamental rights worthy of
jealous protection: the right to vote and the right to be free from racial discrimination. See, e.g.,
Reynolds v. Sims, 377 U.S. 533, 562 (1964) (“[The right to exercise the franchise in a free and
unimpaired manner is preservative of other basic eivil and political rights[.]"): see also Loving v.
Virginia, 388 U.S. 1, 10 (1967) (“The clear and central purpose of the Fourteenth Amendment was to
eliminate all official state sources of invidious racial discrimination in the States.”).

Second, the Boerne test considers “whether Congress identified a history and pattern of
constitutional {violations] by the States” concerning the relevant constitutional right. Bd. Of Trustees
of Univ. of Ala. V. Garrett, 531 U.S. at 368. Updated to reflect “current needs” as a resuli of recent. or
continuing examples of racial diserimination in voting, Section 5 preclearance should comfortably
clear this second factor. To start, the Supreme Court has recognized that Congress may more easily
show a “pattern of constitutional violations,” Nev. Dep’t of Human Resources v. Hibbs, 538 U.S. 721,
722 (2003), when the legislation at issue targets state conduct “subject to a heightened standard of
judicial serutiny.” Tennessee v. Lane, 541 U.S. 509, 528-29 (2004). The right to be free from racial

26



117

Yet, the rational basis standard continues to be the presumptive lodestar for the question of
whether a coverage formula enacted by Congress identifying jurisdictions subject to
preclearance—and any additional remedies—is within its Fifteenth Amendment
enforcement powers. In prior cases upholding the coverage formula, and preclearance as a
whole, the Supreme Court weighed whether Congress’s chosen means to “effectuate the
constitutional prohibition of racial discrimination in voting” were rationally related to that
goal.15” The Court’s answer over decades consistently showed deference to Congress’s
judgment that the preclearance formula was “rational in both practice and theory.”**® Thus,
Shelby County should not be read to bar what the Supreme Court invited Congress to do:
“draft another formula based on current conditions.” " Congress should accept the
Supreme Court’s invitation to craft an updated Voting Rights Act based upon its guidance
that it should be responsive to current conditions of discrimination as well as carefully
pursue a coverage formula that identifies jurisdictions for preclearance based on a record of
where and when discrimination is most likely to occur.

d. Congressional power under the Elections Clause

Shelby County did not speak on another source of congressional authority for preclearance
found outside of the Fourteenth and Fifteenth Amendments—the Elections Clause of
Article T of the U.S. Constitution.1® The Elections Clause provides that state legislatures
“shall prescribe” the “T'imes, Places and Manner of holding Elections for Senators and

discrimination and the right to vote are quintessentially such rights. Separately, in City of Boerne,
the Supreme Court expressly cited the legislative record supporting the Voting Rights Act
preclearance in cases like Katzenbach and City of Rome as indicative of congruence and
proportionality. See City of Boerne, 521 U.S. at 530-32. Only the requirement of more “current
conditions” the Court announced in Shelby County could possibly have justified a different result in
that case. But now, preclearance restoration proposals that are presently before Congress are based
on recent voting rights violations, and thus would cure the prohlem of “currency,” as Shelby County
articulated them.

Third, the court determines whether the scope of the law is “so out of proportion to a supposed
remedlial or preventive object that it cannot be understood as responsive to, or designed to prevent,
unconstitutional behavior.” Kimel v. Fla. Bd. of Regents, 528 U.S, 62, 86 (2000) (quoting City of
Boerne, 521 U.S. at 532). To apply this factor the Supreme Court has commonly considered a
remedial law’s “tailoring” to determine whether it properly remedies the discerned patiern of
unconstitutional conduct without imposing undue cost to states’ sovereign constitutional authority—
for example, by proscribing more conduct than is necessary to cure the offending conduct. On that
score, Section 5 preclearance should be viewed favorably, as the need for a remedy to
unconstitutional racial discrimination in voting cannot be gainsaid, and the mechanism Congress
proposes should find support in an updated legislative record. Finally, any reviewing court,
including the Supreme Court, would be compelled to acknowledge that City of Boerne ¢ited Section 5
preclearance as a properly tailored, “congruent and proportional” remedy to violations of the
Fifteenth Amendment.

157 South Carolina v, Katzenbach, 383 U.S. 301, 324 (1966); City of Rome v. United States, 446 U.S.
156, 177 (1980) (recognizing “Congress’ authority under § 2 of the Fifteenth Amendment [is] no less
broad than its authority under the Necessary and Proper Clause.”).

158 Katzenbach, 383 U.S. at 330.
159 Shelby Cty. v. Holder, 570 U.S. 529, 557 (2019).
180 See U.S. Const. art. I, § 4.
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Representatives,” while “the Congress may at any time by Law make or alter such
Regulations.” % This is an expansive grant of federal authority, which the Supreme Court
has held affords Congress “general supervisory power over the whole subject” of federal
elections, *2 to exercise “as and when [it] sees fit.”1%® Congress, in turn, has directly relied
on those powers to enact critical voting legislation like the National Voter Registration Act,
which the Supreme Court has determined permissibly overlays a “superstructure of federal
regulation atop state voter-registration systems.” 1%

Congress was mindful of its broad authority under the Elections Clause when it passed the
Voting Rights Act. In addition to the Fifteenth Amendment, the 1965 House Report states
that the enacted bill was “also designed to enforce ... article 1, section 4” of the
Constitution,®® This is critical because as Justice Antonin Scalia wrote in 2013, federalism
concerns ebb when Congress acts under the Elections Clause, as “States’ role in regulating
congressional elections—while weighty and worthy of respect—has always existed subject
to the express qualification that it ‘terminates according to federal law.” 1% Simply put, “the
Clause ... ‘invests the States with responsibility for the mechanics of congressional
elections, but only so far as Congress declines to pre-empt [their] choices.” 57

The Election Clause’s grant of power to Congress to protect the integrity of federal clections
has clearly featured less prominently in litigation and debates over the constitutionality of
preclearance than the Civil War Amendments. But the Supreme Court has consistently
recognized Congress’s broad “authority to provide a complete code for congressional
elections.”®® And the Court has also been clear that Congress can combine its Election
Clause and Fifteenth Amendment powers to ensure that the “great organisms of [the
federal] executive and legislative branches should be the free choice of the people” made
without the “violence and internal corruption” of racial discrimination.!®® Congress may
surely rely on its Elections Clause authority to “prevent the implementation of local laws

181 Id, (KEmphasis added)

182 By Parte Stebold, 100'U.S. 371, 388 (1879).

163 Il at 384.

164 Arizona v. Inter Tribal Council of Ariz. ITCA), 570 U.S. 1, 4 (2013).

165 FL.R. REP. NO. 89-439 (1965); see also Voting Rights Act of 1963, Pub. L. No. 89-110, 79 Stat. 437
(“To enforce the filteenth amendment to the Constitution of the United States and for other
purposes.”).

188 ITCA, 570 U.S. at 14 (quoting Buckman Co. v. Plantiffs’ Legal Comm., 531 U.S. 341, 347 (2001)).
See also Cook v. Gralike, 531 U.S. 510, 522-23 (2001) (aside from Elections Clause, “No other
constitutional provision gives the State authority over congressional elections, and no such authority
could be reserved under the Tenth Amendment”).

167 ITCA, 570 U.S. at 8-9 (quoting Foster v. Love, 522 U.S. 67, 69 (1997)).

188 I,

189 By parte Yarbrough (“The Ku Klux Cases™, 110 U.S. 651, 666-67 (1884).
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and practices that impede the ability to register for and participate in federal elections,”t™
as it has done through the Voting Rights Act.

III. HOSTILITY TO MINORITY POLITICAL PARTICIPATION
PERSISTS AT LEVELS THAT JUSTIFY A RESTORED AND
UPDATED VOTING RIGHTS ACT

Our fathers belicved that if this noble view of the rights of man was to
flourish, it must be rooted in democracy. The most basic right of all was the
right to choose your own leaders. The history of this country, in large measure,
is the history of the expansion of that right to all of our people.

President Lyndon B. Johnson’s Special Message to Congress, March 15, 1965

Voting discrimination in the United States has manifested according to historical
sentiments, political shifts, and available practices based on legal developments. Chief
Justice John Roberts was correct in observing that, after initial enactment of the Voting
Rights Act in 1965, “|njearly 50 years later, things have changed].]”'" He also correctly
noted that voter registration and turnout have improved dramatically, largely due to the
success of the Voting Rights Act. In enacting the Voting Rights Act of 1965, Congress chose
to apply the preclearance remedy to jurisdictions that, in Congress’s judgment, were most
likely to pursue voting policies that discriminated on the basis of race. Based on its review
at the time, Congress wisely chose to identify these jurisdictions based on metrics closely
associated with racial discrimination: the use of voting tests and devices, voter registration,
and turnout rates. Congress was proven correct in making these determinations—the Act
was immediately successtul and dramatically increased voter registration and turnout rates
in the covered jurisdictions.!7

Despite these gains, voting discrimination persisted through other means, justifying and
necessitating the continued enforcement of Section 5 and other provisions of the Voting
Rights Act through subsequent reauthorizations of the law. Discriminatory tactics separate
and apart rom the massive barriers erected to thwart registration and turnout—barriers
such as poll taxes and literacy tests—necessitated reauthorization of preclearance in 1970,
1975, and 1982. The Supreme Court upheld all of these, even in the face of major
improvements in Black voter registration and turnout. Indeed, Congress intended for the

170 Brief of Gabriel Chin et al. as Amici Curiae Supporting Respondents at 4, Shelby Ciy. v. Holder,
No. 12-96 (2013).

171 Shelby Cty. v. Holder, 570 U.S. 529, 547 (2013).

172 See USCCR 1968 REPORT, supra note 21, at pp. 12-13, 223 (reporting in 1968 that nonwhite
registration rate had increased dramatically as a result of the 1965 Act: from 19.3% to 51.6% in
Alabama; 40.4% to 62.8% in Arkansas: 51.2% to 63.6% in Florida; 27.4% to 52.6% in Georgia; 31.6%
to 58.9% in Louisiana; 6.7% to 59.8% in Mississippi; 46.8% to 51.3% in North Carolina; 37.8% to
51.2% in South Carolina; 69.5% to 71.7% in Tennessec; up to 61.6% in Texas; and from 38.3% to
55.6% in Virginia).
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Voting Rights Act to keep up with new strategies devised to suppress minority voters.'™ As
famously noted by Justice David Souter in Reno v. Bossier Parish:

In fine, the full legislative history shows beyond any doubt just what the
unqualified text of § 5 provides. The statute contains no reservation in favor
of customary abridgment grown familiar after years of relentless
discrimination, and the preclearance requirement was not enacted to
authorize covered jurisdictions to pour old poison into new bottles.!7

a. Current indicia of discrimination

The election of Barrack Obama in 2008 was a transcendent moment in our nation’s history.
Many believed the election signaled America’s transformation into a post-racial society, but
it was far from the moment of absolution that many had hoped for or expected.!? The surge
in voter registration and turnout among people of color in 2008 was one of the most diverse
electorates in American history—and it was met swiftly with legislative retaliation in the
states.!™

When the Supreme Court nullified preclearance in Shelby County v. Holder in 2013, the
Court released the worst offenders from federal oversight of their voting changes in the
midst of the growing backlash against increased minority voter participation. These states,
and other states with less culpable records, took the Shelby decision as a signal to enact
voting restrictions with impunity, opening the flood gates to levels of voting discrimination
unlike anything the country had seen in a generation. In effect, the majority opinion in
Shelby Couniy itself was highly consequential in creating the conditions of voting
discrimination that minority voters are currently facing. A squall of voting restrictions by
states and localities were advanced on a national scale, wreaking havoc on voters, including
photo ID laws, restraints on voter registration, voter purges, cuts to early voting,
restrictions on the casting and counting of absentee and provisional ballots, documentary
proof of citizenship requirements, polling place closures and consolidations, and
criminalization of acts associated with registration or voting. 177

The surge of minority political participation catalyzed a renewed race to stop voters from
exercising the franchise, and these changes have purposefully targeted people of color to
counteract their increased political power and engagement. The right to vote in many ways

173 See H.R. REP. No. 109-478, at 2 (2006); S. REP. No. 97-417, at 6 (1982); H.R. REP. NO. 94196, at
10 (1975); S. REP. NO. 94-295, at 16 (1975); H.R. REP. No. 91-397, at 3283 (1969).

174 Reno v, Bossier Par, Sch. Bd., 528 U.S. 320, 366 (2000) (Souter, J., concurring in part and
dissenting in part).

175 See generally NAACP Legal Defense and Educational Fund, Inc., “POST-RACIAL” AMERICA? NOT
YET: WHY THE FIGHT POR VOTING RIGHTS CONTINUES AFTER THE ELECTION OF PRESIDENT BARACK
OBAMA (2009), hitps://www.naacpldf.org/wp-content/uploads/Post-Racial-America-Not-
Yet_Political _Participation.pdf.

176 See generally AR1 BERMAN, GIVE US TUE BALLOT: THE MODERN STRUGGLE FOR VOTING RIGHTS IN
AMERICA 247-85 (Picador 2015).

177 Appendix A to this report documents these events at length to the extent the ACLU provided
direct representation or participated as amicus.
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is now defined by a margins game: slicing off margins of the electorate—diluting the
strength of their votes—to tip the balance of political power. This problem has proven to be
particularly acute when there is a surge in minority electoral interest or participation.!”® As
states expanded absentee balloting during the COVID-19 pandemic, voluntarily and in
response to lawsuits brought by organizations, including the ACLU and its affiliates, to
protect people’s right to vote, health, and safety.'™ This surge was particularly acute in
communities of color, especially Asian-American and Latinx communities, and the decisive
role that voters of color played in key races has in turn led to a fever pitch of state
legislation and efforts to restrict access to the ballot.#

At the same time, Congress should heed the fact that current discrimination continues to
employ many of the same tactics devised decades ago that justified the initial passage and
subsequent reauthorizations of the Voting Rights Act, and which persist in many parts of
the country, particularly on the local level. Redistricting, apportionment, and modification
of methods of elections continue to be advanced by state and local officials to dilute minority
voting strength. Additionally, practices such as poll closures, challenges to voter or
candidate ehgibility, and schemes to keep minority voters off the registration rolls or have
their absentee or provisional ballots count continue, We document these practices at length
in Appendix A attached to this report, summarizing the ACLU’s litigation docket from 2006
to present.

Relatedly, Congress must also understand the continuing significance of racially polarized
voting. Racially polarized voting refers to patterns where voting blocs within a jurisdiction
fall along racial lines. The presence of racially polarized voting often results in the defeat of
the electoral choices of a cohesive set of voters of color by the majority and indicates that
race is an important factor in the electorate’s political choices. For this reason, the Supreme

178 See, e.8., League of United Latin American Citizens v, Perry, 548 U.S. 399, 440 (2006) (Justice
Kennedy concluding, “In essence [Texas] took away the Latinos’ opportunity because Latinos were
about to exercise it. This bears the mark of intentional discrimination that could give rise to an equal
protection violation™); N.C. State Conference of NAACP v. McCrory, 831 F.3d 204, 216 (4th Cir. 2016)
(similarly concluding that North Carolina “took away minority voters’ opportunity because they were
about to exercise it.") (quoting LULAC)); German Lopez, North Dakota’s new voting restrictions seem
aimed at Native Americans who vote Democrat (Oct. 31, 2018) (describing how former Sen. Hleidi
Heitkamp 2012 electoral victory won with Native American support, and the North Dakota
legislature responded by instituting a photo ID law intended to discriminate against Native
American voters), https://www.vox.com/policy-and-politics/2018/10/31/18047922morth-dakota-voter-
id-suppression-heitkamp.

179 See Appendix A, which details the ACLU’s voting rights caseload, including its COVID-19 related
cases.

180 William H. Frey, Turnout in 2020 Spiked Among Both Democratic and Republican Voting Groups,
New Census Data Shows, Brookings (May 5, 2021), https:/www.brookings.edu/research/turnout-in-
2020-spiked-among-both-democratic-and-republican-voting-groups-new-census-data-shows/;
Brennan Ctr. for Justice. Stat g Bills Tracker 2021, https://www.brennancenter.org/our-
work/research-reports/state-voting-bills-tracker-2021 {(collecting state voting bills proposed or
enacted in 2021).
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Court and Congress have pointed to the persistence of racially polarized voting as probative
of purposeful discrimination that justifies remedial legislation to protect minority voting
rights.!8 The Court has repeatedly acknowledged that the presence of racially polarized
voting “bears] heavily on the issue of purposeful discrimination,” because “[vjoting along
racial lines allows those elected to ignore [minority} Black interests without fear of political
consequences.” 82 In support of the 2006 Voting Rights Act reauthorization, Congress
concluded:

The Committee finds it significant that the ability of racial and language
minority citizens to elect their candidates of choice is affected by racially
polarized voting... [It] is the clearest and strongest evidence the Committee
has before it of the continued resistance within covered jurisdictions to fully
accept minority citizens and their preferred candidates into the electoral
process. Testimony presented indicated that “the degree of racially polarized
voting in the South is increasing, not decreasing...[and is] in certain ways re-
creating the segregated system of the Old South.”18

The ACLU’s report submitted in support of the 2006 reauthorization also concluded that,
“lolne of the most sobering facts to emerge from this report, as well as from the decisions in
other cases, is the continuing presence of racially polarized voting. While much progress
has been made in minority registration and office holding, the persistence of racial bloc
voting shows that race remains dynamic in the political process, particularly in the covered
jurisdictions.”'# Based on our review of our litigation docket, we continue to find the strong
presence of racially polarized voting, which has actually increased in intensity. 1%

b. The public lacks effective tools to enforce their rights under the
Constitution and federal law

In dicta in his opinion in Shelby County, Chief Justice John Roberts laid out a path for
Congress to follow in enacting an updated Voting Rights Act to respond to current
conditions of discrimination. Referring to the 1965 coverage formula as “rational in both
practice and theory,” Roberts highlighted that the formula “looked to cause (discriminatory
tests) and effect (low voter registration and turnout), and tailored the remedy
(preclearance) to those jurisdictions exhibiting both.” Through our litigation and other

181 See Bartlett v. Strickland, 556 U.S. 1, 25 (2009) (“racial discrimination and racially polarized
voting are not ancient history. Much remains to be done to ensure that citizens of all races have
equal opportunity to share and participate in our democratic processes and traditions.”); see
Rep. No., 109-478, at 34 (2006).

182 See Rogers v, Lodge, 458 U.S. 613, 623-24,
183 See H.R. REP. NO. 109-478, at 34 (2006).
184 MCDONALD, supra note 20.

185 See, e.g., Mo. Stale Conference of NAACP v. Ferguson-Florissant Sch. Dist., 201 F.Supp.3d 1006
(E.D. Mo. 2018); Wright v. Sumter Cty. Bd. of Elections and Registration, 301 F.Supp.3d 1297 (M.D.
Ga. 2018); Bone Shirt v. Hazeltine, 336 F. Supp. 2d 976 (D.S.D. 2004); see also Kilgore, Enten, supra
note 20.
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advocacy, we have been able to identify the discriminatory policies largely responsible for
causing recent violations of voters’ federally protected rights.

The effect of these discriminatory voting laws and practices have resulted in an explosion of
litigation to protect voters from state and local officials’ violations of federal law. Since
Shelby County, the ACLLU has opened more than 70 new voting rights matters, including
cases filed and investigations, and we currently have more than 30 active matters.1%
Between the 2012 and 2016 Presidential elections alone, the ACLU and its affiliates won 15
voting rights victories, protecting more than 5.6 million voters in 12 states that collectively
are home to 161 members of the House of Representatives and wield 185 votes in the
Electoral College.®®" In the 2020 presidential election year, the ACLU won 28 victories in 21
states and Puerto Rico to safeguard the voting rights of millions of Americans as the
COVID-19 pandemic spread across the country and states struggled — or refused — to adapt
voting procedures to protect public health while still ensuring access to the ballot.

Following Shelby County, Section 2 of the Voting Rights Act is the heart of federal
protection for the right to vote. It applies nationwide, to every state and local jurisdiction,
and has no expiration date. The ACLU’s recent Section 2 litigation experience reveals two
things: first, our record of success in blocking discriminatory voting changes—with an
overall success rate in Section 2 litigation of around 80%—reveals that state and local
officials are continuing to engage in a widespread pattern of racial discrimination and are
committing pervasive violations of federal law. Second, it shows that as important as
Section 2 is, we lack the tools needed to stop discriminatory changes to voting laws before
they taint elections. Discriminatory laws that we ultimately succeeded in blocking have
remained in place for months or even years while litigation proceeded—itinie in which other
elections were held and hundreds of government officials were elected under discriminatory
conditions.

However, even Section 2 is under attack. On July 1, 2021, the Supreme Court issued a
decision in Brnovich v. Democratic National Committee, reversing a Ninth Circuit decision
finding a Section 2 violation and upholding two voting restrictions in Arizona.® The
decision adopted a new standard for Section 2 claims, one which is unduly cramped and at
odds with the law’s intent of eradicating all voting practices that have racially
discriminatory effects. Whife it preserves Seetion 2 as a vehicle for challenging the most
egregious forms of racial discrimination, the Court narrowed the statute, raising the bar
even higher to successfully attack racially suppressive laws. The decision comes at a
perilous time for voting rights, amid a wave of state voter suppression laws. As Justice
Elena Kagan wrote in dissent, “Section 2 of the Act remains, as written, as expansive as
ever— demanding that every citizen of this country possess a right at once grand and
obvious: the right to an equal opportunity to vote.”'# She continued that even though

185 These numbers are based on a recent review of the ACLU’s internal case management system.

187 See Dale Ho, Let People Vote: Our Fight for Your Right to Vote in This Election, ACLU (Nov. 3,
2016), https//www.aclu.org/blog/ivoting-rights/fighting-voter-suppression/let-people-vote-our-fight-
vour-right-vote-election.

188 No. 19-1257, 2021 WL 2690267 (U.S. 2021).

182 Id. at *2 (Kagan, J., dissenting).
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“Im]aybe some think that vote suppression is a relic of history—and so the need for a potent
Section 2 has come and gone,” that provision remains a “crucial tool to achieve thle] goal” of
ensuring to everyone, regardless of race, “an equal chance to participate in our

democracy.” %

And while the ACLU continues to bring a number of successful Voting Rights Act cases
after Shelby County, the nature and number of cases have changed due to the loss of
Section 5 and the resulting blitz of discriminatory voting changes. Prior to Shelby County,
the ACLU focused a large part of our docket on voting discrimination at the local level—
where discrimination tended to be especially entrenched and challenging to identify and
address. Indeed, Section 5 was uniquely effective at rooting out discrimination at the
county or municipal level. For example, between 1982 and 2006, the Justice Department
interposed a total of 112 objections to voting changes in Mississippi, most of which occurred
on the county and local level.1¥* 68 of 91 objections interposed in Georgia during this period
were to changes advanced by county or municipal officials.'®2 After Shelby County, the
ACLU and our affiliates have had to pivot away from addressing local discrimination and
instead devote substantial resources to challenging statewide action impacting millions of
volers. These cases are harder to bring and resolve, meaning that local officials — who have
been emboldened by Shelby County just as state officials have heen ~ act without scrutiny.

Adding to the difficulty, there is no longer a means to effectively monitor voting changes
occurring at the local level since preclearance was rendered inoperative and jurisdictions
are no longer required to report voting changes to the federal government. We continue to
bring successful challenges against local jurisdictions under Section 2, but those cases have
become far fewer without notice of voting changes and the prophylactic protection afforded
by preclearance. For comparison, between 1982 and 2006, the ACLU brought 145 lawsuits
in the State of Georgia alone; of these cases, approximately 125 of these were against local
Jurisdictions. ¥ [n the six years since Shelby County was decided—about one quarter of the
comparative time period—we have been able to bring four cases in Georgia, only two of
which were challenges to local voting practices.

Overall, the ACLU and our state affiliates have litigated fourteen Section 2 cases to
judgment, settlement, or other resolution since Shelby County. Eleven of the ACLU’s
fourteen Section 2 cases have produced favorable outcomes!®t for our clients, a success rate

190 Id. at *41.

191 H R. REP. NO. 109-478, at 37 (2006).
192 I,

198 See MCDONALD, supra note 21, at 4.

194 We rely on Professor Ellen Katz's definition of a “successful” Section 2 case. See Ellen Katz,
Documenting Discrimination in Voting: Judicial Findings Under Section 2 of the Voting Rights Act
Since 1982, 39 U. Mich. J. L. Reform 643, 653-54 n.35 (2006) (“Suits coded as a successlul plaintiff
outcome include both those lawsuits where a court determined, or the parties stipulated, that
Section 2 was violated, and a category of lawsuits where the only published opinion indirectly
documented plaintiff succe including decisions where a court “granted a preliminary injunction,
considered a remedy or settlement, or decided whether to grant attorneys’ fees after a prior
unpublished determination of a Section 2 violation.”). Professor Katz's study was cited by Congress
during the 2006 Voting Rights Act reauthorization and in Justice Ginsberg's dissent in Shelby
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of 78.6%.7% The following table summarizes the ACLU’s Section 2 litigation since Shelby

County:

ACLU Section 2 Cases Litigated to Judgment/Settlement since Shelby County

Date

Florissant Sch.
Dist.

denied, 139 S. Ct.
826 (2019)

Large Elections

N Practice Date Suc-
Case name Citation Challenged Filed Re- Days cess?
solved
No. CVZ216-140, Failure to extend
o T 2016 WL 6123241 | voter registration - . .
Bethea v. Deal ©.D. Ga. Oct. 19, | deadline after 10/17/16 | 10/19/16 2 N
2016) hurricane
Frank v. Walker | 100 L34 T4 th 10 1271311 {32815 | 11978 N
Cir. 2014)
No. 4:16CV626- . o
Florida Dem MW/CAS, 2016 f;i‘:':; losf:gilr;i
iy WL, 6080225 ¥ resisiral 10916 | 101216 | 3 Y
Party v. Scott - ) deadline after
(N.D. Fla. Oct. hurrican
12, 2016) urricane
No. CV-13-65-GF-
BMM-RKS, 2014
WL 1794551 (D.
Mont. Apr. 21,
Jackson v. Bd. of | 2014), R. & R. School
Trustees of Wolf | adopted as SR 8/7/13 471471434 250 Y
, o redistricting
Point modified sub
nom. 2014 WL
1791229 .
Mont. May 6,
2014)
344 F. Supp. 3d ; .
3 sol . s M .
Bangel-Lopezv. | o5 0, Kan. County polling 440618 | 130119 9 | Y
Cox place closure
2018)
894 F.3d 924 (8th
Ferguson- Cir. 2018), cert. | Sehool Board At} 41010 |y /19 482 | v

”

County. See Shelby County, 133 S.Ct. at 2642 (Ginsberg, J., dissenting) (citing To Examine the
Impact and Effectiveness of the Voting Rights Act: Hearing before the Subcommitiee on the
Constitution of the House Committee on the Judiciary, 109th Cong., 1st Sess., pp. 964-1124 (2005)).

195 By way of comparison, our recent review of Section 2 cases available on Westlaw that were

decided since Shelby County indicates an overall success rate of less than 30%.
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Montes v. City of

No. 12-CV-3108-
TOR, 2015 WL

City At-Large

& Registration

F.3d 1282 (11th
Cir. 2020)

Yahin 11120964 (E.D. Eloctions 8/22/12 2/17/15%6 910 Y
akima Wash., Feb. 17, ections
2015)
MOVE Texas No. 5:19-cv-00171 Statewide voter
Civic Fund v. (W.D. Tex. Feb *)1’1‘; 90“ cevote 214/19 4129119 85 Y
Whitley 29, 2019)7 purge
462 . Supp. 3d
N4 o 368 (SD.NY. - ! )
NAACP v East | 500 " ggq | School Board Aty o0y g0 1147 | Y
Ramapo F.3d 213 (2d Cir. Large Elections
2021)
Voter ID; Early
831 F.3d 204 (4th | Voting; Same-day
N.C. NAACP v. Cir. 20186), cert. registration; Out- e . axE .
McCrory denied, 137 S. Ct. | of-Precinet 8RS S/I5NT 1355 ¥
1399 (2017) Ballots; Pre-
Registration
Navajo Nation . .
3 P _ All-mail voting,
23}1'17;?"}1R~t33(1n %‘éﬁ*’z‘d??;”“ elimination of 29616 | 2m18s | o797 | Y
J;ua;l (.,ml; '/ e o polling places
Ohio State Conf. | No. 2:14-CV.
of the NAACP v. | 00404 (S.D. Ohio | Early Voting 5/1/14 4/17/15% 352 Y
Husted 2014)
People First 491 F. Supp. 3d %:Eiﬁgiee Batlot
Alabama v. 1076 (N.D. Ala. ﬁ;(iu‘ir,emen ¢ 5/1/20 11/16/20 200 N©
Merrill 2020) (COVID-19)
i 301 F. Supp. 3d
‘S{I;:fiheerl(n Ly, 1297 MLD. Ga. County
Bd. of Elect;'ans 2018), aff'd 979 Redistricting 3/7/14 10/27/20 2427 Y

A few points stand out from a review of our recent Section 2 litigation.

First, there is a strong public interest in blocking discriminatory voting changes before they
take root and impact elections. When elections take place during the time that voting rights
litigation is pending and under conditions that are later found to be discriminatory, there is
no way to adequately compensate the victims of voting discrimination after-the-fact. Votling
rights are different than other civil rights, because going through the legal process can only
affect future elections. Unlike a case of employment or housing discrimination, where a
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person could be compensated monetarily or made whole by reinstatement of a job or
apartment, elections cannot be re-run. Instead, voters can only seek relief for future
elections, while those who won office under discriminatory regimes make policy and accrue
the benefits of incumbency. Therelore, there is a strong public interest in ensuring the
integrity of the voting process by insulating it from discrimination.

Making matters worse is that Section 2 cases—and voting diserimination cases generally—
take substantial time to litigate, leaving discriminatory voting systems in place for months
or even years before they are ultimately blocked or rescinded. The average length of time
that the ACLU’s Section 2 cases have taken to litigate from filing to resolution is 731 days,
or more than two years.?* Even when we seek preliminary relief to protect voters while the
case is pending, or otherwise litigate Section 2 cases on expedited schedules {o mitigate the
discriminatory impact on voters during elections, it still usually takes years to block
discriminatory voting laws through Section 2 litigation. This reflects the fact that voting
rights litigation, and Section 2 litigation in particular, is highly complex. Section 2 cases
are among the most difficult cases tried in federal court. The Federal Judicial Center issued
a study showing that voting rights cases impose almost four times the judicial workload of
the average case, and that voting cases are the sixth most work-intensive type of the sixty-
three types of cases that come before the federal district courts.'97

In the eleven ACLU Section 2 cases that resulted in favorable outcomes for our clients since
the Shelby County decision, more than a dozen elections were held between the time of
filing and the ultimate resolution of that case. In the interim, more than 350 federal, state,
and local government officials were elected under regimes that were later found by a court
to be racially discriminatory or which were later abandoned by the jurigdiction.%®

For example, in 2011, the Justice Department blocked a redistricting plan for the Board of
Education of Sumter County, Georgia, that would have reduced the number of African

195 This number includes two rather unusual Section 2 cases filed in 2016 related to voter
registration deadlines affected by Hurricane Matthew, which were completed in a matter of days
(FDP v. Scott and Bethea v, Deal), as well as a COVID-19 related case which was also litigated on an
abridged schedule (People First Alabama v. Merrill). 1f those three cases are excluded, the average
length of the ACLU’s Section 2 cases is 911 days—more than 2 and a half years (rom filing to
resolution.

197 An Introduction to the Expiring Provisions of the Voting Rights Act and Legal Issues Relating to
Reauthorization, ITearing Before the S. Comm. on the Judiciary, 109th Cong. 141 (2006) (statement
of Laughlin MeDonald, Director, ACLU Voting Rights Project). This testimony was cited in the D.C.
Cireuit’s ruling in Shelby County. See Shelby Cty. v. Holder, 679 F.3d 848, 872 (D.C. Cir. 2012), rev'd
on other grounds, 570 U.8. 529 (2013). See also Modern Enforcement of the Voting Rights Act:
Hearing Before the S, Comm. on. the Judiciary, 109th Cong. 96 (2006) (statement of Rob MeDuff,
Att'y, Jackson, Mississippi).

198 This is a conservative estimate for a number of reasons. In calculating the number of elections
held under a discriminatory regime (and the numher of offices elected during those elections), we
limited our calculation to federal and state elections, and excluded local elections (except where the
clections practice challenged was a loeal elections practice). For example, for a challenge to a
statewide law, we included the number of statewide elections that took place under the
diseriminatory regime, but exeluded loeal elections from our caleulation; we also excluded local
government officials elected—either in a statewide election or in a local-only election.



128

Americans on the board from six out of nine to two out of seven total members.'% The
proposed plan resulted in a 5-2 majority of white-preferred candidates on the Board of
l8ducation in a county where African Americans outnumbered white residents in total
population (2% compared to 42.1%), voting age population (49.5% to 46.7%), and the
number registered voters (48.5% to 46.7%). Prior to this objection by the Department of
Justice, the apportionment and method of election of members of the Sumter County Board
of Education had for decades been the subject of multiple objections interposed by the
Attorney General and litigation by private plaintiffs under Section 5.2 After Shelby
County, the Board immediately implemented its plan to reduce the number of African
Americans on the board. The ACLU promptly filed a Section 2 lawsuit in 2013 that was
finally resolved seven years later in 2020, when a federal appeals court affirmed a lower
court judgment finding that the plan violated the Voting Rights Act.20 The trial court
decision was rendered {ive years alter the plan went into effect (and appeals were
exhausted an additional two years later), meaning African American students and their
parents were unlawfully deprived of equal representation on the school board during that
time period.22

In 2014, the ACLU represented the Missouri State Conference of the NAACP, filing a
lawsuit challenging the Ferguson-Florissant school district’s at-large method of electing
school board members under Section 2. In 2014, the student body of the district was
approximately 80% African American, and African Americans constituted a slight minority
of the district’s voting age population. Due to racially polarized voting, there was not a
single African-American director on the seven-member school board as recently as 2014. In
August 20186, the district court ruled in favor of the plaintiffs in a lengthy opinion finding
that the at-large method of electing school board members was racially discriminatory. The
school district appealed the decision to the Eighth Circuit, which unanimously affirmed the
district court’s decision.?® The school board then appealed to the U.S. Supreme Court,
which denied cert in 2019, ending the case after four years of litigation—and the 2015,
2016, 2017, and 2018 elections were held during that time in which nine members of the
school board were elected.

Finally, in August 2013 the ACLU and other organizations challenged a sweeping election
law in North Carolina that enacted numerous restrictions on voting opportunities for
African American voters. These restrictions included cuts to carly voting, eliminating
preregistration and same-day registration, and prohibiting out-of-precinct voting, which,
collectively, about one million North Carolina voters had used in the 2012 presidential
election. The legislature also enacted a highly restrictive photo 1D requirement. In a

w9 [eld Hearing on Voting Rights and Election Administration in Georgia Before the Subcomm. on
Elections of the H. Comm. on H. Administration, 116th Cong. 1 (2019) (statement of Sean Young,
Legal Director, ACLU of Georgia); see also Wright v. Sumter Ciy. Bd. of Elections, 301 F. Supp. 3d
1297 (M.D. Ga. 2018).

200 Fdge v. Sumter Cty. Sch. Dist., 775 IF.2d 1509 (1985); 541 F.Supp. 55 (M.D. Ga. 1981).
201 979 F.3d 1282 (11th Cir. 2020).
202 Id, at 1-2.

203 Mo. State Conference of NAACP v. Ferguson-Florissant Sch. Dist., No. 16-4511 (8th Cir. Jul. 3,
2018).
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unanimous opinion, the Fourth Circuit held that the law was enacted by the state
legislature with the intent to discriminate against the state’s African American voters.20t
This case took 34 months to litigate—almost three years—{rom filing the complaint to a
ruling by the Fourth Circuit. In the interim, the 2014 general election took place, with 188
federal and state officers elected—including a U.S. Senator, 18 congressional
representatives, four state supreme court justices, and 170 seats for state legislature.205 In
other words, almost 200 federal and state officials in North Carolina were elected under a
discriminatory regime that the Fourth Circuit found “targetfed] African Americans with
almost surgical precision.”?® While the law has since been struck down, there is no way to
now compensate the Alrican American voters of North Carolina—or our democracy itself—
for that gross injustice.

The ACLU and others used all available tools to prevent this from happening, initially
litigating this complex matter on an expedited timeline and seeking a preliminary
injunction before the 2014 midterms, which the Fourth Circuit granted.20? Unflortunately,
the Supreme Court stayed the Fourth Circuit’s ruling2®®—presumably due to concerns that
the case was decided too close to the general election?—effectively leaving the
discriminatory regime in place for the 2014 election. The Supreme Court later permitted
the preliminary ruling from the Fourth Circuit to go into effect.22° Despite the plaintiffs
ultimately prevailing on the (inal merits of the case?!! and using every legal tool available,
with remarkable speed given the complexity of the case, there were no adequate legal
avenues to prevent the discriminatory law from tainting the 2014 election.

Second, there are few tools available for the public to track and effectively respond to
discriminatory voting changes that occur in their communities now that jurisdictions no
longer have to notify the Attorney General of voting changes. As changes to voting practices
are often more difficult to identify at the local level-—where much voting discrimination
continues to occur—the lack of effective methods to monitor voting changes has become a
major problem.

2060 North Carolina State Conference of the NAACP v. McCrory, 831 F.3d 204, 214 (4th Cir. 2016).

208 See North Carolina State Board of Elections, 11/04/2014 General Election Results — Statewide,
available at https://er.nesbe.gov/?election_dt=11/04/2014 &county_id=0&oftice=FED&contest=0.

208 North Carolina State Conference of NAACP v. McCrory, 831 F.3d 204, 214 (4th Cir. 2016)
(“NAACP v. McCrory”).

207 League of Women Voters of N.C. v. North Carolina, 769 F.3d 224 (4th Cir. 2014).

208 North Carclina v. League of Women Voters of N.C., 135 5.Ct. 6 (Oct. 08, 2014).

209 See Richard L. Hasen, Reining in the Purcell Principle, 43 Fla. St. U. L. Rev. 427, 449 (2016).

210 That is, despite temporarily staying that preliminary ruling, the Supreme Court declined to hear
the case on appeal, leaving the preliminary injunction in place for subsequent local elections. See
North Carolina v. League of Women Voters of N. Carolina, 135 S. Ct. 1735 (2015). This suggests that
the Supreme Court’s stay of the preliminary injunction was issued due primarily to the proximity of
the Fourth Circuit’'s ruling to the 2014 general election. See Hasen, supra note 206.

211 When the law was struck down after final judgment before the 2016 presidential election, see

NAACP v. McCrory, 769 F.3d 224), the Supreme Court declined to hear an appeal of that decision as
well. See North Caroling v. N.C, Siate Conference of NAACP, 137 S, Ct. 1399 (2017).
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Since Shelby County was decided, there have been a total of 125 Section 2 cases that have
been reported on Westlaw in which courts have rendered a determination on liability,
preliminary or otherwise, or in which the parties have settled. Of these 125 Section 2 cases,
the plaintiffs have been successful in 34 cases®? (the ACLU and/or its affiliates were
counsel in eleven of these 34 successful Section 2 cases). 2" And out of the 34 successful
cases, 20 were successful challenges to local practices.

Citation / Case Dilution Practice
Litation /7 L-ase
Case Name State | Year | or Def.
Number Denial Challenged
Molina v. 2013 WL 3009716 NY 2013 | Dilution | County County
County of (S.D.N.Y) Redistricting
1 Orange
Hubbard v. No. 4:2013-cv-01635
Lano Stae TX | 2013 | Dilution | At-Laree i
College Districts sity
2 System
Wandering 906 F. Supp. 2d 1083 | MT 2013 | Demal Polling State
Medicine v. (D. Mont., 2012), 544 Places;
MeCulloch Fed. Appx. 699 (9th Registration
3 Cir.). Deadline
Allen v. City | 2014 WL 12607819 AL 2014 | Dilution | City City
4 of Evergreen | (S.D. Ala.) Redistricting
Jackson v, 2014 WL 1794551 (D. | MT 2014 | Dilution | School City
Bd. of Mont.) Redistricting
Trustees of
5 Wolf Point

212 While we have attempted to be systematic in this research, we do not purport to present a
complete picture of all Section 2 litigation. Because this analysis is limited only to cases reported on
Westlaw, it is inevitably under-inclusive in some respeets. It does not, for example, include all of the
ACLU eases discussed in the previous section—some of which have not been reported on Westlaw.

213 See Florida Democratic Party v. Scott, 2016 WL 6080225 (N.D. Fla. Oct. 12, 2016); Jackson v. Wolf
Point, 2014 WL 1794551 (D. Montana April 24, 2014) (settled); Missouri NAACP v, FFSD, 894 F.3d
924 (8th Cir. 2018); Montes v. City of Yakima, 2015 WL 11120966 (E.D. Wash. June 19, 2015);
Navajo Nation Human Rights Commn v, San Juan Ciy. 281 F. Supp. 3d 1136 (D, Utah 2016); NC
NAACP v. MeCrory. 831 F.3d 204 (4th Cir, 2016); Ohio NAACP v. Husted, T68 F.3d 524 (2016)
(vacated as moot, but ultimately setiled); Wright v. Sumter Ciy. Bd. of Elections & Registration, 301
F.Supp.3d 1297 (M.D. Ga. 2018).
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Fav 39 F.Supp.3d 276 State
A (E.D.N.Y. 2014) NY | 2014 | Dilution | Legislative | State
Cuomo i
G Redistricting
OH NAACP 768 F.3d 524 (Gth OH 2014 | Denial Early Voting | State
7 | v. Husted Cir. 2014)
Benavidezv. | 2014 WL 4055366 AT Sehool
Irving Indep. | (N.D. Tex. 2014) T 2014 | Dilution il g
. Elections Board
8 Sch. Dist.
Ga. NAACP 118 F.Supp.3d 1338 | GA 2015 | Dilution | At-Large County
v. Fayette (N.D. Ga. 2015) Eleetions
9 County
Montes v. 2015 WL 11120966 WA 2015 | Dilution | At-Large City
City of (E.D. Wash.) Elections
10 | Yakima
MI APRI v. 833 F.3d 656 (6th MI 2016 | Denial Straight- State
11 | Johnson Cir. 2016) Ticket Voting
Missouri o ; "
NAACP v. ?S})rﬁngbﬁ‘g)mﬁ MO [ 2016 | Dilution ]’,‘:el:‘:ii }‘;cﬂ:‘:_‘(’]‘
12 | FFSD Ty il
Voter 1D;
R . ; Early Voting;
HEBAACR 8‘?] kgl NC 2016 | Denial Same State
v. MeCrory Cir. 2016) Dav
13 Re.gistration
Brakebill v. 2016 WL 7118548 ND 2016 | Denial Voter 1D State
14 | Jaeger (D.N.ID)
Sanchez v. 214 F.Supp.3d 961 NV 2016 | Demal Early Voting | State
15 | Cegavske (D. Nev, 2016)
Pope v. 94 F.Supp.3d 302 NY 2016 | Dilution | County County
County of (N.D.N.Y. 2015) Redistricting
16 | Albany
Veasey v. 830 F.3d 216 (5th TX 2016 | Denial Voter 1D State
17 | Abbott Cir. 2016)
Kiavaii 162 F. Supp. 3d 1162
i 5 (D. Utah, Feb. 19, * i 2 W 2 )
?:ﬂl,:‘og :i‘i'aan 2016), affd 929 F.3d uT 2016 | Dilution Districting County
18 = 1270 (10th Cir. 2019)
Bear v. 2017 WL 52575 sD 2017 | Denial Early Voting | County
County of (D.S.D. 2017)
19 | Jackson

1
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Patino v. City | 230 F.Supp.3d 667 T 2017 | Dilution | County County
20 | of Pasadena (5.D. Tex. 2017) Redistricting
Huot v. City | 280 F. Supp. 3d 228 MA 2017 | Dilution | At-Large City
21 | of Lowell (D. Mass. 2017) Districts
Navajo 281 F, Supp. 3d 1136 County
Nation (D. Utah 2017)
Human
Rights uT 2017 | Denial Vote by Mail
Comm. V.
San Juan
22 | County
U.S. v. City of | 378 F. Supp. 3d 589 MI 2017 | Dilution | At-Large City
23 | Eastpointe (E.D. Mich. 2019) Districts
Georgia 347 F. Supp. 3d 1251 | GA 2018 | Demal Voter Purges | State
Coalition for | (N.D. Ga. 2018)
the People's
Agenda v.
24 | Kemp
Thomas v. 366 F. Supp. 3d 786 MS 2018 | Dilution | State State
Bryant (S.D. Miss. Feb. 16, districting
2019), affd 961 F.3d
800 (5th Cir. 2020)
25 (en banc)
Ala. State 2019 WL 5172371 AL 2019 | Dilution | At-Large City
Conf. of the (N.D. Ala. 2019) Elections
NAACP v.
City of
Pleasant
26 | Grove
Flores v. 382 F. Supp. 3d 197 NY 2019 | Dilution | At-Large Town
27 | Town of Islip | (E.D.N.Y., 2019 Districts
Blackfeet 4:20-ev-95 (D. Mont. MT 2020 | Demal Failure to State
Nation v. 2020) open
Stapleton Satellite
28 election office
Harding v. 484 F.Supp.3d 299 . ; " State
29 | Edwards (LD, La, 2020) LA 2020 | Denial Early Voting
Molina v. 2013 WL 3009716 NY 2020 | Dilution | Districting County
County of (S.D.NY)
Orange
30
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NAACP v. 462 F. Supp. 3d 368 NY 2020 | Dilution | Districting School
East Ramapo | (S.D.N.Y., May 25, District
Central 2020), affd 984 F.3d
School 213 (2d Cir. 2021)

31 | District
Spirit Lake 2018 WL 5722665 ND 2020 | Denial Voter D State
Tribe v. (D.N.D. 2018)

33 | Jaeger
Holloway v.
Virginia 2021 WL 1226554 At-Large

34 | Beach (E.D.V.A) VA 2021 | Dilution | Elections County

For the ACLU and other voting rights advocates, halfl the battle is simply learning about
new voting changes. This is particularly true at the local level, where there are often fewer
resources available to assist community members to examine and respond to changes in
voting laws. For example, in Irwin County, Georgia, the Board of Elections in 2017
attempted to close the single polling location that existed in the only Black neighborhood in
the county, contrary to the recommendations of the non-partisan Association of County
Commissioners ol Georgia. While the Board alleged that it wanted to close this polling place
to save costs, it also opted to keep open a polling place located at the Jefferson Davis
Memorial Park in a neighborhood that was 99% white. After the ACLU of Georgia
threatened litigation, the Board rejected this discriminatory proposal. The ACLU of Georgia
only learned about these proposed closures in this rural Georgia county because one of its
members happened to live in the area and alerted the affiliate.2

In 2018, in Randolph County, Georgia, which is located in the southwest corner of the state
and 60% Black, the Board of Elections tried to close seven of the nine polling locations in
the county. The ACLU of Georgia only lound out because a resident happened to read a
small notice in the legal section of a local weekly paper and reached out for help. Our
affiliate had less than two weeks before the 2018 general election to undertake intensive
advocacy, including the threat of litigation, to counter the efforts by the Board to close the
voting sites. Only after significant resources were invested in legal, media, and organizing
work did enough public serutiny build to force the Board to vote to keep the polling
locations open. During the course of our advocacy, it was discovered that the Board had
hired a consultant, handpicked by Secretary of State Brian Kemp who was running for
sovernor at the time, who recommended closing polling places in counties that were almost,
all disproportionately Black. 2!

These are just two recent examples from Georgia, which has 159 counties. The ACLU was
only able to respond when alerted by residents who became aware of voting changes by
happenstance. Additionally, more advocacy and resources were required to block

21 Freld Hearing on Voting Rights and Election Administration in Georgia Before the Subcomm. on
Elections of the H, Comm. on H. Administration, 116th Cong. 1 (2019) (statement of Sean Young,
Legal Director, ACLU of Georgia).

215 [bid.
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discriminatory voting changes on the backend than those needed in a process where
officials are required to affirmatively notify the public in a reasonable manner. Under
preclearance, individuals, community organizations, and other impacted stakeholders
could—and often did—weigh in with the Justice Department to share their views on the
proposed change and its impact on voters. Without legal requirements for fair notice of
voting changes, jurisdictions do not provide adequate public notice of changes in voting
procedures until il is too late. This leaves the public unable to provide input on decisions
affecting the voting process before implementation. Since the voting public no longer has a
formal say on the propriety of voting changes through the preclearance process, voting
changes are often advanced by local officials without consideration of public perception or
reaction. Unfortunately, since Shelby County over 200 polling places have closed in Georgia.

Finally, it bears mention that the loss of preclearance has effectively halted the Justice
Department’s federal observer program, another resource no longer available to monitor the
conduct of focal elections for voting discrimination.?1® The coverage formula invalidated by
Shelby County also served as a basis for the Attorney General to identify jurisdictions to
send federal observers.?l” This outcome has substantially weakened the federal
government’s ability to identify potential election issues and protect voters from
discrimination.

IV. SOLUTIONS IN THE VOTING RIGHTS ADVANCEMENT
ACT: BLOCKING DISCRIMINATORY VOTING CHANGES
BEFORE THEY IMPACT VOTERS

Voting discrimination not only persists—after the Shelby County decision, it has become
frenzied. Stronger protections for voting rights are needed to prevent voting discrimination.
Our experience highlights the need for restored and enhanced voting rights protections
reflected in the John Lewis Voting Rights Advancement Act (VRAA), including new
preclearance processes based on current conditions, a more protective standard for
obtaining and sustaining preliminary relief in voting discrimination cases, and robust
notice and transparency requirements necessary to block official acts of voting
discrimination before they are implemented. Each of these measures aim to provide
prophylactic protection for voters.

a. Preclearance for risky actors and risky behavior

216 Ag part of the House Judiciary Committee’s June 29 hearing on the need to enhance the
protections of the Voting Rights Act, James Tucker, who serves as pro bono counsel to the Native
\merwan nghrs Fund, subrmttul w mren (thlmOl’lV on the need for a federal observer program,

y (June 29, 2021),
s://docs. muso,gov/meetmﬂ%/JU/J U10/20210629/112839/HRG-117-JU10-Wstate-Tuckerd-
20210629.pdf.

217 See U.S. DEP'T OF JUSTICE, FACT SHEET ON JUSTICE DEPARTMENT'S ENFORCEMENT EFFORTS
FOLLOWING SHELBY COUNTY DECISION, https:/www justice.gov/crt/file/876246/download.

44



135

The Voting Rights Advancement Act of 2019 includes a new preclearance provision with a
rolling coverage formula based on recent voting rights violations that would prevent
discriminatory changes to voting laws from taking effect before an election. The updated
coverage formula would make states eligible for preclearance coverage based on a record of
recent voting violations, with coverage generally triggered by 15 violations in the state, or
10 violations in the state if at least one was committed by the state itself, over the most
recent 25 calendar years, or in other words, the last two redistricting cycles following the
decennial census.?!® The formula also captures sub-jurisdictions that commit three or more
voting violations in the previous 25 calendar years. If jurisdictions remain discrimination
free for 10 years, they would also only be subject to preclearance for that 10 year period.

Following Supreme Court’s instructions in Shelby County, the new formula of the 2019 bill
is based on an objective set of reliable criteria: recent violations of federal voting rights laws
or, short of a court finding of a violation, evidence of violations elicited through settlements
and consent decrees approved by a federal court, admissions of liability, objections issued
by the Department of Justice, and judicial denials of declaratory judgments. The
preclearance provision would apply equally to every state, assessing them on an individual
basis based only on recent evidence of voting discrimination.

Additionally, the 25-year “look back” period is a reasonable standard that covers two
decennial census and redistricting cycles. This is important to ensure that voters are not
subject to “whack-a-mole” types of relief and to deter states from simply adopting other
discriminatory practices after the second redistricting cyele in response to remedies
imposed following the previous cycle. The duration of this period also reflects that it is not
uncommon for litigation that arises from redistricting to take years to resolve. This often
means violations are not cured for that time period and potentially run up on the heels of
the next redistricting cycle. Additionally, bad actor jurisdictions typically exhibit
discriminatory patterns over the span ol more than one redistricting cycle. For example, in
the ACLU’s prior report to Congress supporting the 2006 reauthorization of the Voting
Rights Act, we documented protracted litigation that arose in Georgia after the 1980, 1990,
and 2000 redistricting cycles, in South Carolina after the 1980, 1990, and 2000 cycles, and
in Virginia after the 1990 and 2000 redistricting cycles.2®

The Voting Rights Advancement Act of 2019 also advances a new practice-based
preclearance mechanism based on current evidence of discrimination that adheres to Chief
Justice John Roberts’s pillar of equal sovereignty. Complementing the geographic trigger,
this new provision triggers preclearance based on the record of the voting practice itself
being discriminatory when used in combination with demographic triggers. The covered
practices include practices that we have observed are used to discriminate against voters of
color, including changes to methods of elections, jurisdiction boundaries, redistricting,
documentation or qualifications to vote, the availability of multilingual voting materials,
and polling place locations and resources.220 As documented iu this report, as well as our
2006 report to Congress for the last reauthorization of the Voting Rights Act,?2! the ACLU’s

218 See Voting Rights Advancement Act of 2019, H.R. 4, 116th Cong. § 3(b) (2019).
219 See MCDONALD, supra note 21, at 108, 113, 126, 566, 568, 576, 691, 693.

220 1. R. 4, 116th Cong. § 4A (2019).

222 See generally McDONALD, supra note 21,
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experience demonstrates that these types of voting changes are the most common practices
adopted to discriminate, and practice-based preclearance would stop the most pernicious
uses of them before they go into effect in jurisdictions with a significant minority population
or growth in population.

b. Congress should enact a more protective preliminary injunction standard

Preclearance is a singular remedy that helps ensure the worst offenders of voting
discrimination are subject to the rigors of preclearance review. However, based on recent
experience, remedial legislation should also effectively address discriminatory changes
arising in places with little history of voting discrimination. These voters must also have a
legal mechanism available to help effectively block harmful voting changes before they are
enforced without having to wait for years of protracted litigation to be resolved. To this end,
the Voting Rights Advancement Act provides another important safeguard against voting
discrimination in jurisdictions that would not be covered by preclearance. This provision
revises the common law standard for obtaining and sustaining a preliminary injunction in
federal voting rights litigation??2—{facilitating the ability of plaintiffs to block potentially
diseriminatory voting laws before they can taint an election.

i. Statutory “serious question” preliminary injunction standard

Section 7 of the Voting Rights Advancement Act of 2019 articulates a revised standard for
preliminary injunctive relief when adjudicating alleged violations of federal voting laws. It
states that the court shall grant relief if it determines that:

“the complainant has raised a serious question whether the challenged voting
qualification or prerequisite to voting or standard, practice, or procedure
violates this Act or the Constitution and, on balance, the hardship imposed
upon the defendant by the grant of velief will be less than the hardship which
would be imposed upon the plaintiff if the relief were not granted. In
balancing the harms, the court shall give due weight to the fundamental
right to cast an effective ballot.”22

The “serious question” test is a flexible standard that provides heightened protection for
possible violations of federal voting rights laws, while permitting courts fo exercise
equitable discretion given the facts and circumstances of a particular case.

There are two aspects of the revised preliminary injunction standard to highlight. Tt
clarifies that plaintiffs may obtain preliminary relief based on a showing of (1) a “serious
question” that the challenged practice violates the Voting Rights Act or the Constitution;
and (2) that the balance of hardships falls in favor of the plaintiffs, with due weight given to
the fundamental right to vote.22* Section 7 also provides that, on appeal, a jurisdiction’s
inability to enforce its voting laws will not by itself constitute irreparable harm that would
tilt in favor of a stay of preliminary relief. Had this provision been in place in 2014, the
preliminary injunction that the ACLU won in North Carolina may have remained in effect

222 [d, at § 7.
223 [LR. 4, 116th Cong. § 7M)(4) (2019).
224 Id,
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for the 2014 midterm, blocking North Carolina’s discriminatory law during from tainting
that election. This provision could have also protected Black voters in Ohio, which
instituted massive cuts to early voting in 2014 after Black voters in the state
overwhelmingly voted early in the 2008 and 2012 Presidential elections. The Supreme
Court stayed the district court’s preliminary injunction initially blocking the cuts from
being implemented, which vacated the injunction as a result.??

The revised preliminary injunction standard underscores what makes the right to vote
different from other civil rights. In theory, victims of discrimination in other arcas, such as
in employment or housing, can be compensated after the fact with money damages and
possibly made whole. But once an election occurs under discriminatory conditions,
disenfranchised voters have irrevocably lost their ability to participate in the democratic
process, which cannot be—and would not be—compensated with monetary damages for that
election. Government officials are elected, the benefits of incumbency vested, and there is
no way to undo or mitigate the discrimination that has occurred during an election. For
these reasons, perhaps more so than in any other area, discrimination in voting must be
prevented before it occurs. Our experience illustrates that stronger statutory protections
are necessary for that prophylactic purpose.

ii. Congress has the authority to alter the standards for preliminary
injunctive relief

Importantly, Congress has authority to modify the standards for granting injunctive relief
through legislation; this authority extends to courts’ issuance of preliminary injunctions.
Preliminary injunctions are considered by courts an “extraordinary remedy,” hecause their
issuance occurs before parties’ rights have been fully adjudicated.?® Yet Congress, in its
judgment, can determine that the public interest warrants special protection in certain
situations and has the discretion to enact a more lenient standard. The Supreme Court has
expressly recognized this authority in a series of decisions dating back 75 years and
repeatedly concluded that Congress may revise or alter the standard for issuing injunctive
relief. In fact, a review of relevant case law shows that courts have never called into
question Congress’s power to modify the standards for injunctive relief. Most often, the
court’s inquiry has focused on whether or not Congress had in fact intended to change the
conditions under which a plaintiff may acquire injunctive relief. IHere, we evaluate
congressional authority to revise the standard for granting preliminary injunctive relief and
conclude that Section 7 is wholly in line with its authority.

Under the common law approach—reflected in Rule 65 of the Federal Rules of Civil
Procedure—federal courts traditionally consider four factors when evaluating whether to
grant preliminary injunctive relief: (i) the strength of the plaintiff's claim on the merits; (ii)
whether it is likely the plaintiff would suffer irreparable harm in the absence of
preliminary relief; (iti) the balance of equities tips in the plaintiff's favor; and (iv) whether

225 See Husted v. Ohio State Conference of NAACP, 573 U.S. 988 (2014).

226 See generally Charles Alan Wright, Arthur R. Miller, Mary I{ay Kane, FEDERAL PRACTICE AND
PROCEDURE § 2948 (2d ed. 1995).
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an injunction is in the public interest.2?” There is some fluidity as to the precise manner by
which these factors are applied by courts.228

Notwithstandiug the common law method, Congress may legislate the standard by which a
preliminary injunction may be granted or denied by a court. The Supreme Court has
explicitly and repeatedly recognized Congress’s authority to alter the traditional equitable
considerations for granting injunctive relief, including the issuance of preliminary and final
njunctions.??* The Court initially recognized this authority with respect to courts ordering
final equitable relief, including permanent injunctions. The Court then extended its
reasoning to conclude that Congress has the same general authority with respect to
preliminary injunctions, since the analytical frameworks for each form of relief are nearly
identical.?3° The Supreme Court has also held that Congress can statutorily require that
courts issue injunctions automatically when merits violations are found of particular laws,
suggesting Congress’s power to regulate courts’ equity jurisdiction is broad. 25

The Court has also expressed that congressional intent must be clear in its
legislative command when revising courts’ equity jurisdiction. In the case
Weinberger v. Romero-Barcelo, the Court stated:

“Congress may intervene and guide or control the exercise of the courts’
discretion, but {the Court does] not lightly assume that Congress has
intended to depart from established principles...'Moreover, the
comprehensiveness of this equitable jurisdiction is not to be denied or limited
in the absence of a clear and valid legislative command. Unless a statute in
s0 many words, or by a necessary and inescapable inference, restricts the
court’s jurisdiction in equity, the full scope of that jurisdiction is to be
recognized and applied.” 252

Congress has revised preliminary injunction standards as part of their remedial provisions
in several areas of federal law. Each of these statutes also have been subject to judicial
review acknowledging the legislatively modified standard. These statutes include the

227 Id,; see also Winter v. Natural Res. Def. Council, Inc., 555 U.S, 7 (2008).

228 Several circuits apply a “sliding scale” approach, where a plaintiff that demonstrates a strong
likelihood of success on the merits may be held to a lower standard with respect to the other factors
under consideration, and, conversely, a plaintiff who does not make a strong merits would be
required to make a stronger showing of the other factors. Other circuits adhere to a complete
evaluation of all four factors.

229 See, e.g., Tennessee Valley Authority v. Hill, 437 U.S. 153 (197R); Weinberger v. Romero-Barcelo,
456 U.S. 305, 313 (1982); eBay Inc. v. MercExchange, 547 U.S. 388 (2006).

280 See Amoco Production Co. v. Village of Gambell, 430 U.S. 531, 542 (1987).

281 See TVA v. Hill, 437 U.S. 153 (1978) (holding that Congress required in the Endangered Species
Act that a final injunction automatically issues once a merits violation is shown).

232 456 U.S. 305, 313 (1982) (quoting Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946)); see als
Hecht Co. v. Bowles, 321 U.S. 321, 329-30 (1944)
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Petroleum Marketing Practices Act,*® Endangered Species Act,?* National Labor Relations
Act, % Federal Trade Commission Act,?* and the Securities Exchange Acts of 1933 and
1934.287

The modified preliminary injunction standard in the Voting Rights Advancement Act of
2019 is particularly important because in recent years, there has been a general reluctance
by courts to issue preliminary injunctions requested by impacted voters, particularly when
the voting change in question is being challenged in proximity to an election.?® This
judicial reticence extends to the Supreme Court, which in a series of recent decisions has
reversed or stayed preliminary injunctions that were granted by lower courts close to the
date of an election.?®® This judicial doctrine is sometimes referred to as the “Pureell
principle” and refers to a judicial policy prominently acknowledged in Purcell v. Gonzalez, a
2006 per curiam opinion indicating that courts should not issue orders changing election
rules in close proximity to an election.4¢

But the Purcell principle is likely inapposite where Congress has legislated a preliminary
injunction standard because it is a judicially created doctrine based on policy considerations
regarding the public interest, not a matter of constitutional interpretation.?#! It may
therefore be overridden by Congress through legislation. Indeed, Congress is generally the
more suitable body to evaluate and make determinations regarding what is in the public
interest with respect to the enforcement of federal laws and availability of legal remedies
for violations of those laws. To be sure, there is an exceptionally strong public interest in
ensuring the conduct of free and fair elections.

283 See 15 U.S.C. § 2805(); Mac’s Shell Seruv., Ine. v. Shell Oil Products Co. LLC, 559 U.S. 175 (2010).

23 See 16 U.S.C. § 1538; Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978); see also National
Wildlife Federation v onal Marine Fisheries Service, 422 F.3d 782 (9th Cir. 20/ Friends of the
Earth v. United States oy, 841 F.2d 927 (9th Cir. 1988); Sierra Club v. Marsh, 816 F.2d 1376 (9th
Cir. 1987).

235 See 29 U.S.C. §160 (3); Chester ex rel. N.L.R.B. v. Grane Healthcare Co., 666 F.3d 87 (3d Cir. 2011).
256 See 15 U.S.C. 53(b); FTC. v. Inc. 21com Corp., 688 IF. Supp. 2d 927 (N.D. Cal 2010).

257 See 15 US.C. § 776d); 15 U.S.C. § 78u(); SEC v. Bravata, 763 F.Supp.2d 891 (E.D. Mich. 2011);
SEC v. Homestead Properties, L.P., 2009 WL 5173685 (C.D. Cal. 2009); SEC v. Schooler, 912 F Supp.
2d 1341 (S.D. Cal. 2012).

258 See Hasen, supra note 206, at 449,

289 ld

240 Id. at 428. In a 2006 per curiam opinion, the Supreme Court in Purcell v. Gonzalez 549U 8. 1
(2006) vacated a Ninth Circuit injunction which had temporarily blocked use of Arizona’s strict new
photo ID law. The Court in Purcell criticized the Ninth Circuit both for not explaining its reasoning
and for issuing an order just before an election which could cause voter confusion and problems for

those administering elections. In the 2014 election cases, the Court consistently voted against
changing the electoral status quo just before the election.

241 See Appendix B, which demonstrates the issues and inconsistencies with how courts apply the
Purcell principle that effectively stymie efforts by voting rights advocates to block discriminatory
laws and practices before an election.
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¢. Notice and transparency provisions

On a basic level, notice of proposed election changes and their impact is critical for
community awareness of changes in voting procedures so voters can comply, cast an
effective ballot, or provide feedback to officials as to how the change will impact voters’
ability to exercise the franchise. Thus, election officials should provide reasonable notice of
potential changes of voting changes before implementation. Before Shelby County, Section 5
not only prevented racially discriminatory changes from going into effect, but also
functioned as a notice requirement with the Justice Department serving as a central hub
for the Section 5 submissions.?*2 The public was able to receive notice of the proposed voting
changes, review them, and provide the Justice Department with comments regarding their
impact. Now, since Section 5 has been immobilized, a huge part of the battle to protect
voting rights is finding out where and when discrimination is occurring, particularly at the
local.

The Voting Rights Advancement Act of 2019 addresses these concerns by including an
important section with notice and transparency requirements, separate from the federal
preclearance process, to ensure that voters, especially minorities, are able to defend their
right to vote against sudden, arbitrary, or discriminatory elections changes. Moreover,
notice requirements pose an exceedingly low burden on jurisdictions and come with a high
reward to the public and to voters.

Section 5 of the hill serves these goals. It establishes specific requirements for all election
changes related to federal elections, polling place resources during federal elections, and
changes relating to federal, state, or local constituencies and political boundaries. 2
Specifically, Section 6(a) requires states and political subdivisions that make voting
changes during the 180 days prior to an election for federal office provide the public notice
of the change within 48 hours in a way that is reasonably convenient to access and is
available on the internet. This permits public notice of important, voting changes in
reasonable proximity to an election. Section 6(b) requires each state and political
subdivigion to provide the public notice reasonable notice of changes to polling place
resources prior to the 30th day before an election for federal office, or if a change occurs less
than 30 days before an election, within 48 hours. This requirement would make it easier to
identify resource inequities between polling locations and discourage elections officials from
making arbitrary changes to polling locations, resources, and hours. Section 6(c) establishes
requirements for public notice of federal, state, or local voting changes that involve
redistricting, reapportionment, and changes to methods of election. The jurisdiction would
be required to provide such notice no later than 10 days after making the change as well as
information on the geographic area impacted and related demographic and electoral data.
This section is important to allowing deliberation and examination of potentially racially
dilutive effects of these voting changes. It would permit citizens to more easily ascertain
whether the change of an election boundary or type is legitimately related to a proper

242 See Department of Justice, Notices of Section 5 Activity Under the Voting Rights Act of 1965, as
Amended. https://www justice.gov/ert/notices-section-5-activity-under-voting-rights-act- 1965-
amended (last updated Aug. 6, 2015); Archive of Notices of Section 5 Activity Under the Voting
Rights Act of 1965, as Amended, https:/www justice.gov/crt/archive-notices-section-5-activity-under-
voting-rights-act-1965-amended (last updated Nov. 16, 2017).

23R, 4§ 6.
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government objective or criteria, or if other impermissible factors like racial discrimination
predominated. Further, state legislatures and others who are responsible for creating a
jurisdiction’s political sub-boundaries would be further accountable, based on publicly
available data, for what the redistricting plans they adopt.

Overall, the provisions of section 6 serve to provide sunlight and awareness regarding
voting changes and would greatly enhance the ability of citizens to see understand election
changes that may impaet them.

Conclusion

The price of inaction to protect the voting rights of Americans is high, and history offers a
myriad of examples demonstrating its cost to the nation. Congress must act now to cement
the legacy of the Voting Rights Act and guard the rights of all Americans. Our history is a
continuum of periods where galvanized voters exercise their political rights followed by
largescale efforts by those with power to quash that political rise. Historical and current
avidence show that the right to vote remains perilous for many Americans. Congress must
realize their hounded duty to fulfill the promise of the Fourteenth and Fifteenth
amendments and restore the Voting Rights Act for a new generation.
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Appendix A

The cases summarized in this appendix are cases where the ACLU provided direct
representation on behalf of plaintiffs or participated as amicus. We include cases that were
active as of, or filed in, 2006 or later. The year listed next to each case represents the year
the initial complaint was filed.

1. Schwier v. Cox - Georgia 2000

With some exceptions, the Privacy Act of 1974 makes it unlawful for “any Federal, State or
local government agency to deny to any individual any right, benefit, or privilege provided
by law because of such individual’s refusal to disclose his social security account number.”?
The law protects individuals registering to vote from having to disclose their social security
numbers unless the state required such disclosure before the Privacy Act was enacted. In
1999, after they moved to Walton County, Georgia, and tried to register to vote, Deborah
and Theodore Schwier were told they had to disclose their social security numbers. When
they declined to do so, the county rejected their voter registration applications. In October
2000, the ACLU filed suit on behalf of the Schwiers under the Privacy Act and the Civil
Rights Act of 1964,2 which makes it illegal to deny anyone the right to register and vote for
any act or omission immaterial to determining voting qualifications.? The suit sought to
require election officials to permit the Schwiers to register and vote without disclosing their
social security numbers.*

The court preliminarily enjoined the county, allowing the Schwiers to vote if they tendered
their social security numbers under seal. Their social security numbers would not be
permanently entered into election records and would be destroyed if they ultimately
prevailed in the suit.? Much of the subsequent dispute turned on whether Georgia’s voter
registration law qualified for the Privacy Act’s exception, i.c. whether Georgia required
voters to disclose their social security numbers prior to January 1, 1975. The district court
initially ruled for the state, holding that neither the Privacy Act nor the Civil Rights Act of
1964 gave the plaintiffs a private right of action.® The plaintiffs appealed, and the United
States intervened to defend the Privacy Act’s constitutionality. The court of appeals
reversed and remanded, holding that both the Privacy Act and the Civil Rights Act afforded

LP.L. 93-579, § T(a)(1), 88 Stat. 1896.
2 See Docket Sheet, Schwier v. Cox, No. 1:00-¢cv-2820 (N.D. Ga. Oct. 26, 2000).
3 See Pub. L. No. 88-352, § 101, 78 Stat. 241.

4 LAUGHLIN MCDONALD AND DANIEL LEVITAS, THE CASE FOR EXTENDING AND AMENDING THE VOTING
RIGHTS ACT. VOTING RIGHTS LITIGATION, 1982-2006: A REPORT OF THE VOTING RIGHTS PROJECT OF
THE AMERICAN CIVIL LIBERTIES UNION 181-184 (Mar. 2006),

https://www.aclu org/liles/votingrights/2005_report.pdf.

5 See Schuwter v. Cox, 412 F.Supp.2d 1266, 1268 (N.D. Ga. 2005).

8 See Schwier v. Cox, 340 F.3d 1284, 1286 (11th Cir. 2003).
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a private right of action.” The court’s opinion was significant because other courts had
previously rejected private suits under both statutes.®

On remand, the district court ruled for the plaintiffs. The court concluded that Georgia’s
voter registration system did not qualify for the Privacy Act’s exception because the state
statute’s plain language as of December 31, 1974, asked registrants for their social security
number “if known at the time of application” and did not uniformly require disclosure.® The
court also held that the state violated the Civil Rights Act of 1964 because the disclosure of
applicants’ social security numbers was not “material” to whether they were qualified to
vote under state law.* On appeal, the court of appeals affirmed the district court’s
judgment. 1!

2. Thompson v. Glades County — Florida 2000

In 2000, the ACLU filed suit on behalf of Billie Thompson, the first African American to run
for the Glades County school board and only the second African American to run for
countywide office, against Glades County, Florida. The suit challenged the at-large method
of election for the five-member county commission and board of education as diluting
minority voting strength in violation of Section 2 and the Constitution.!? In 1998, when
Thompson ran for the school board, the population of the county was 10,576, 10.5% of which
was African American. Thompson received 42% of the vote in the Democratic primary
against the incumbent but was defeated. The suit also alleged that the State of Florida had
a racially discriminatory intent in enacting the at-large method of election systems, which
had a racially discriminatory effect.

Glades County was sparsely populated and extremely economically depressed, with
employment dependent mostly on citrus farming. African Americans did not fare well
economically compared with whites: Black residents’ per capita income was half that of
whites, the unemployment rate of Blacks was double that of whites, and the poverty rate of
Blacks was three times that of whites. There was also a history of official discrimination
against African Americans in Glades County, including discrimination against African
Americans attempting to exercise their rights to the franchise.!® A trial was held in October
2001, in which expert testimony presented the history of racial discrimination in Florida,

7 Ibid.

8 LAUGHLIN MCDONALD AND DANIEL LEVITAS, THE CASE FOR EXTENDING AND AMENDING THE VOTING
RIGHTS ACT. VOTING RIGHTS LITIGATION, 1982-2006: A REPORT OF THE VOTING RIGHTS PROJECT OF
THE £ AN CIVIL LIBERTIES UNION 184 (Mar. 2006),
https://www.aclu.org/files/votingrights/2005_report.pdf.

# Schuwier v. Cox, 412 F.Supp.2d 1266, 1274-75 (N.D. Ga. 2005).
10 [d. at 12786.
11 Sehawier v. Cox, 4139 F.3d 1285 (11th Cir. 2006).

12 Plaintiffs’ Complaint for Injunctive and Declaratory Relief, No. 2:00-ev-212 (M.D. Fla. May 12,
2000).

15 See id, at ¢ 15.
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and in Glades County in particular, and the discriminatory purpose behind the state’s
switch to at-large methods of elections and the extent of racially polarized and racial bloc
voting. 1

Three years after the trial, the court issued a condensed decision finding that, although
white voters in Glades County tended to vote as a bloc to defeat candidates of choice of
African Americans and acknowledged the long history of racial discrimination behind the
at-large election system, the plaintiffs failed to establish a Section 2 or a constitutional
violation.'® The court appeared to base its decision on an erroneous conclusion that there
was no viable remedy, rejecting an illustrative five-member plan drawn by the plaintiffs
with one district containing a 50.23% African American and 15.23% Hispanic voting age
populations, with the evidence showing that African Americans and Hispanics voted
cohesively. The plan had an overall deviation of 8.6%. The court determined that it was not
permitted to impose a plan with an 8.6% deviation and that African Americans would be a
minority in an equal population plan. It further found that a plan with a 50.23% African
American voting age population was not viable because “to translate the statistical majority
into reality would require that every voting-age African American be registered to vote,
actually vote, and vote for the same person.”*® The court therefore found that the proposed
district was “in reality only an influence district,” placing an unprecedented burden on the
Section 2 plaintiffs because it effectively required them to prove it was impossible for a
minority candidate to be outvoted in a remedial plan.

The plaintiffs appealed the decision of the trial court on their Section 2 claim to the
Eleventh Circuit. The appeal was argued in May 2005, and in July 2007, nearly 27 months
later, the appellate court reversed.!” It held that the district court clearly erred in several of
its Section 2 determinations and that plaintifls had in fact established a viable remedy.
Specifically, it held that the district court’s ruling that a minority supported candidate
could not win in the proposed district depended on an assumption, contrary to the record,
that all whites would register, turn out to vote, and then vote for the same candidate
against the candidate of choice of the African American voters. The record in fact showed
that the average white crossover vote was 19%. The court of appeals remanded for
reconsideration of the record under the correct view of the law.!®

The county filed a petition for rehearing en banc, which was granted.!® The court directed
the parties to brief additional issues, particularly about the record on crossover voting and
whether the plaintiffs had raised the issue of using crossover votes to make their remedy
effective. The ACLU brief laid out in detail that the issue of crossover voting had been
raised as part of the remedy pre-trial, at trial, and in a motion for reconsideration. The

4 See Thompson v. Glades Cty., No. 2:00-cv—212, 2004 WL 5616892,%15-16 (M.D, Fla. 2004)
15 Id.

6 1d.

17 Thompson v. Glades Chy., 493 F.3d 1233 (11th Cir. 2007).

18 Id,

© Thompson v. Glades County, 508 F.3d 975 (11th Cir. 2007).
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ACLU also pointed out that this was an alternative argument since in the plaintiffs’ view,
the evidence showed that the remedy would be effective no matter how white voters cast
their votes. Two weeks after the en banc argument, the court announced that “[t}he judges
ol the en banc court are equally divided on the proper disposition of this case.”

“onsequently, the judgment of the district court that ruled against plaintiffs was affirmed
by operation of law.2

In a similar case, Bartleti v. Sirickland, the U.S. Supreme Court agreed to hear an issue
that it sidestepped in four previous cases—whether the ability to draw a remedial district
in which the affected minority group is at least 50% of the voting age population is an
absolute, bright line requirement for a vote dilution claim under Section 2 of the Voting
Rights Act. Because the U.S. Supreme Court took up a similar case for review, the ACL.U
filed a petition for writ of certiorari. However, the Court subsequently held that no Section
2 violation could be established where a minority was less than 50% of the voting age
population in a district,?! and the Court denied the petition for writ of certiorari in
Thompson v. Glades County.?

3. Bone Shirt v. Hazeltine — South Dakota 2001

In December 2001, the ACLU filed suit on behalf of four Native American voters after the
South Dakota legislature redrew the boundaries of the state’s 35 legislative districts; each
district elected one member of the state senate and two members of the state house for a
total of 105 elected members.?® Every house member was elected at-large in each district,
except for one district that was subdivided into two single-member districts. Though the
state was 8.25% Native American, Native Americans constituted a majority in only two of
the 35 districts. Moreover, they were unnecessarily “packed” into one of the two majority-
minority districts, District 27, constituting 90% of the total population of the district. The
plaintiffs argued this supermajority of Native American voters was substantially higher
than necessary to give Native American volers an equal opportunity to elect candidates of
their choice.?t The adjoining district, District 26, was 30% Native American and they
tended to vote as a bloc with Native American voters in District 27.25 The plaintiffs sued,
arguing that the plan diluted Native American voting strength by packing Native
Americans into one district while diluting their voting strength in the neighboring district
in violation of Section 2 of the Voting Rights Act. The plaintiffs also argued that the state
did not submit the plan for preclearance as required by Section 5 of the Voting Rights Act,
since two counties in the state were covered jurisdictions impacted by the new plan.

In 2002, a three-judge court ordered the state to submit its 2001 redistricting plan to

20 Thompson v. Glades County, 532 F.3d 1179, 1180 (11th Cir. 2008).

21 Bartlett v. Strickland, 556 U.S. 1 (2009).

22 Thompson v, Glades, 532 F. 3d 1179 (11th Cir. 2008), cert. denied, 536 U.S, 1126 (2009).
23 Complaint at 99 23-24, Bone Shirt v. Hazeltine, No. 3:01-¢v-03032 (D.S.D. Dee. 26, 2001).
24 [d, at 99 34-36.

2 Id. at 19 37, 40.

o
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federal officials for preclearance.2 The state submitted its plan to the Department of
Justice, which cleared it for implementation despite the packing of Native American voters.
After substantial discovery and a trial, the district court considered the plaintiffs’ Section 2
claim. In a lengthy 144-page opinion, the court ruled for the plaintiffs and made extensive
findings of racially polarized voting in addition to past and continuing discrimination
against South Dakota’s Native American population.?” The court found “substantial
evidence that South Dakota officially excluded Indians from voting and holding office.”28
For example, Native Americans encountered numerous difficulties in obtaining registration
cards from county auditors, whose behavior “ranged from unhelpful to hostile.”# The court
also determined that local officials regularly accused Native Americans of voter fraud and
that such accusations were unfounded, politically motivated, and intended to intimidate.3°
The court acknowledged “Indian|s} in Districts 26 and 27 bear the effects of discrimination
in such areas as education, employment. and health, which hinders their ability to
participate effectively in the political process.”! In sum, the court found that there was “a
significant lack of responsiveness on the part of eleeted officials to Indian concerns.”?? The
court also concluded that the plaintiffs had demonstrated that there were several ways to
draw an additional majority-Native American district and gave the state an opportunity to
fashion a new plan. After the state declined to do so, the court adopted the plaintiffs’
proposed plan that remedied the Native American vote dilution.® On appeal, the Eighth
Circuit affirmed the district court’s decision.?*

4. Black v. McGuffage — Illinois 2001

In January 2001, the ACLU brought a civil rights class action on behalf of individual
African American voters challenging the non-uniform, arbitrary, and unequal voting
systems used in Tllinois under Section 2 of the Voting Rights Act and the Fourteenth
Amendment.? In Illinois, the average residual vote rate in the 2000 presidential election
was approximately 3.85%. Chicago, which used punch card voting systems, had a residual
vote rate of 7.06%, although in one precinet it was as high as 36.73%.% Based on statistics
demonstrating the racial disparity in residual vote rates based on the voting system used,
the plaintiffs argued that because African American and Latino voters were more likely to

26 Bone Shirt v. Hazeltine, 200 F. Supp. 2d 1150 (D.S.D. 2002).

27 See generally Bone Shirt v. Hazeltine, 336 T, Supp. 2d 976 (D.S.D. 2004).
28 Id. at 1019.

2 [d, at 1025.

8 Id. at 1026.

51 ]d. at 1038.

% [d. at 1046.

5 Bone Shirt v, Hazeltine, 387 F. Supp. 2d 1035 (D.S.D. 2005,

34 Bone Shirt v. Hazeltine, 461 F.3d 1011 (8th Cir. 2006).

8 Complaint at 9 1, Black v. McGuffage, No. 1:01-¢v-00208 (N.D. H1. Jan. 11, 2001).
% Black v. McGuffage, 209 F. Supp. 2d 889, 893 (N.I). 111 2002).
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vote with punch cards than other voters, minority voters were less likely to have their votes
counted than non-minority voters.»?

The parties reached a settlement agreement after extensive litigation and lengthy court-
ordered settlement discussions. Approved in December 2003, the agreement called for
implementation of new and improved voting technology by March 2006 and at least partial
reimbursement of the plaintiffs’ costs.®® The agreement provided that the plaintiffs could
reinstate the litigation if the defendants failed to implement the new technology by the
specified deadline. The court retained jurisdiction until January 2007, at which point it
released the parties from the agreement’s terms.

5. Cottier v. City of Martin — South Dakota 2002

Martin, located in southwestern South Dakota, is a small city of slightly more than 1,000
people, nearly 45% of whom are Native American. It is the county seat of Bennett County,
which was created out of the Pine Ridge Indian Reservation in 1909. At the time of the
filing of the lawsuit, the county had a slight Indian population majority (52%). Like many
border towns in the American West, Martin has seen more than its share of racial conflict.3®
The city was governed by a city council consisting of a mayor, who was elected at-large, and
six council members, who were elected from three two-member wards. In January 2002,
following the decennial census, the Martin City Council adopted a new redistricting plan for
the city council wards.*°

In 2002, the ACLU filed suit on behalf of two Native American voters, alleging that the
redistricting plan adopted by the city had the purpose and effect of diluting Native
American voting strength in violation of the Voting Rights Act and the Fourteenth and
Fifteenth Amendments.*! Despite being a significant part of the population, Native
Americans had been unable to elect any candidates of their choice to the city council
because the redistricting plan ensured white voters controlled all three city council wards.s?

After more than two years of discovery, the case went to trial in June 2004, The district
court ruled against the plaintiffs, finding that the plaintiffs had not established the third

#7 See Complaint at 99 3, 26, Black v. McGuifage, No. 1:01-¢cv-00208 (N.D. Til. Jan. 11, 2001); see also
Fourth Amended Complaint at 99 46-47, Black v. McGuffage, No. 1:01-cv-00208 (N.D. TIL. Oct. 3,
2003).

3 Order Approving Settlement Agreement, Black v. McGuffage, No. 1:01-¢v-00208 (N.D. 111 Dec. 15,
2003).

% See Cottier v. City of Martin, No. 5:02-cv-05021, at *1-3, slip op. (D.85.D. Mar. 22, 2005).
40 Supplemental Complaint at § 14, Wilcox v. City of Martin, 02-cv-5021 (D.5.D. Sept. 6, 2002).
11 See id.

42 See id. at ¥ 23, Wilcox v. City of Martin, 02-cv-5021 (D.S.D. Sept. 6, 2002); Cottier v. City of
Martin, No. 5:02-¢v-05021, at *2-3 (D.S.D. Mar. 22, 2005).
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Gingles factor that whites voted as a bloc usually to defeat the candidates preferred by
Native American voters in city elections.*?

The plaintiffs appealed, and in May 2006 the Eighth Circuit reversed the district court’s
ruling, concluding that the plaintiffs did in fact establish that the candidates of choice of
Native American voters were usually defeated by whites voting as a bloc, thus meeting the
third Gingles lactor. It vacated the lower court’s opinion and remanded for further
consideration on the totality of circumstances analysis.*

On remand, the district court held that the challenged system violated Section 2 of the
Voting Rights Act. The court found there was a long, elaborate history of discrimination
against Native Americans in South Dakota in matters relating to voting. Particnlarly in
Martim, the court found Native Americans continued to suffer the effects of past
discrimination, including lower standards of living and levels of income, education, home
ownership, and automobile ownership. The court also found that Martin city officials had
taken intentional steps to thwart Native American voters {rom exercising political influence
and that the city was apportioned in a manner that unlawfully diluted their voting
strength, causing a persistent and unacceptable level of racially polarized voting in
Martin.*®

The decision ordered a “full and complete remedy” for the plaintiffs. After the city refused
to propose a new election plan, the district court ordered Martin to implement a system of
cumulative voting for the city council.4® The first election under the cumulative voting plan
was held, and three Indian-friendly candidates were elected. The city appealed the district
court’s ruling on the merits of the plaintiffs’ claim, as well as its remedial order imposing
cumulative voting.

In December 2008, a three-judge panel of the Eighth Circuit affirmed the district court’s
judgment in the plaintiffs’ favor.4” The panel found that the district court’s determination
that vote dilution was supported by substantial evidence in the record and that the district
court did not abuse its discretion when it imposed cumulative voting as the remedy. The
Eighth Circuit subsequently vacated the panel’s ruling, however, when it granted the city’s
petition for rehearing en banc. In a divided 7-4 opinion, the en bane court ruled in May
2010, that the original decision of the district court dismissing the complaint for failure to
satisfy the third Gingles factor was proper.*® The plaintiffs filed a petition for a writ of
certiorari, but it was denied by the Supreme Court in November 2010.4°

4 Cottier v. City of Martin, No. 02-5021, 2005 WL 6949764 (D.S.D. May 5, 2005).
4 Cottier v. City of Martin, 445 F.3d 1113 (8th Cir. 2006).

4 See Cottier v. City of Martin, 466 F. Supp. 2d 1175, 1185 (D.S.1). 2006).

4 Cottier v. City of Martin, 475 ¥. Supp. 2d 932, 938 (D.S.D. 2007).

47 Cottier v. City of Martin, 551 F.3d 733 (8th Cir. 2008).

4 Cottier v. City of Martin, 604 F.3d 553 (8th Cir. 2010).

49 Cottier v. City of Martin, 562 U.S. 1044 (2610).
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6. Quick Bear Quiver v. Nelson —~ South Dakota 2002

Prior to the 2013 decision in Shelby County v. Holder immobilizing Section 5 preclearance
of the Voting Rights Act, Shannon and Todd counties in South Dakota were covered
jurisdictions and required to submit voting changes for federal preclearance. When the
counties became covered jurisdictions pursuant to the 1975 amendments to the Voting
Rights Act, the South Dakota Attorney General at the time voiced his opposition to the
counties’ coverage under the law and his intention to ignore the preclearance mandate, a
practice that continued for the next 25 years.® Following over 600 unsubmitted voting
changes, Elaine Quick Bear Quiver and several other members of the Oglala and Rosebud
Sioux Tribes in Shannon and Todd counties sued the state in August 2002 to foree it to
comply with Section 5.5! In December 2002, the parties entered an agreed-upon consent
order that required the state to preclear its backlog of unsubmitted voting changes and
gave the court continued jurisdiction over the matter to ensure compliance with Section 5.52
1t also referred the matter to a magistrate to develop with the parties a comprchensive
remedial plan “that will promptly bring the State into full compliance with its obligations
under Section 5.”5 As a result of the consent order, by April 2005, the state had submitted
714 statutes and 545 administrative rule changes to the Department of Justice for
preclearance.®

In January 2005, separate plaintiffs filed a lawsuit in Charles Mix County alleging the
county commission districts were malapportioned in viclation of Section 2 of the Voting
Rights Act and the Fourteenth and Fifteenth Amendments.® Because of that lawsuit, the
South Dakota legislature passed a bill establishing a process for emergency redistricting of
county commissioner districts to resolve the malapportionment claim, and Charles Mix
County officials submitted a redistricting request pursuant to the new rules.® However, the
state did not request preclearance of the new emergency redistricting law, so the plaintiffs
in Quick Bear Quiver filed a motion for a temporary restraining order® and preliminary
and permanent injunctions® requesting the law be enjoined from enforcement absent
preclearance, which were all granted.” In granting the preliminary injunction, the district

50 See Quick Bear Quiver v. Nelson, 387 ¥ .Supp.2d 1027, 1029 (D.S.D. 2005).
51 Complaint at ¥4 1, Quick Bear Quiver v. Hazeltine, 5:02-cv-05069 (D.S.D. Aug. 5, 2002).

52 Consent Order at 99 3, 6, Quick Bear Quiver v. Hazeltine, No. 5:02-¢v-05069 (D.8.D. Deec. 27,
2002).

53 [d. at § 4.

5 Quick Bear Quiver, 387 F.Supp.2d at 1029.
5 Jbid.

5 Id. at 1030.

57 Plaintiffs” Motion for a Temporary Restraining Order, Quick Bear Quiver v. Nelson, No. 5:02-cv-
05069 (D.S.D. March 11, 2005).

5 Plaintiffs’ Motion for a Preliminary and Permanent Injunction, Quick Bear Quiver v. Nelson, No.
5:02-¢v-05069 (D.S.D. March 15, 2005).

59 Quick Bear Quiver v. Nelson, 387 F.Supp.2d 1027 (D.8.D. 2005).
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court issued a strongly worded decision, saying that state officials, “for over 25 years hald]
intended to violate and ha[d] violated the preclearance requirements of the VRA,” and that
the new bill “glave] the appearance of a rushed attempt to circumvent the VRA.”60 The
court enjoined implementation of the new emergency redistricting bill until the state
complied with Section 5.51 The state submitted the redistricting bill for preclearance and
petitioned the Supreme Court for review. The Department of Justice granted preclearance,
and the Supreme Court dismissed the case as moot at plaintiffs’ request.®?

7. Levy v. Lexington Cty. S.C. Sch. Dist. Three Bd. of Tr. - South Carolina 2003

This was a vote dilution lawsuit brought by the ACLU in 2003 on behalf of Black residents
of Lexington School District 3, one of five school districts lying wholly or partially within
Lexington County, South Carolina. Prior to the filing of the lawsuit, no Black person had
ever been elected to the school board under the challenged system of at-large nonpartisan
elections, despite the fact that Blacks constituted 28.5% of the population of the school
district.®®

Lexington County has a long history of racial discrimination: schools were racially
segregated; town ordinances required segregation in places of public accommodation; there
was racial discrimination in hiring; the Ku Klux Klan was active in the county; Blacks were
excluded from juries; election campaigns were characterized by racial appeals; whites fled
the Democratic Party because of its support of civil rights laws; and housing was
constructed on a segregated basis.® Horace King, a resident of Lexington County, was head
of the South Carolina chapter of the Christian Knights of the Ku Klux Klan in the 1990s.
To promote the organization’s white supremacist goals, he encouraged Klan members to
burn Black churches. In 1998, a member of the local Ku Klux Klan pled guilty to shooting
three black teenagers outside a rural nightclub in Pelion in Lexington County.5%

A trial occurred in March 2006, and after a lengthy delay of three years, during which
elections were held for the school board in 2006 and 2008, the district court issued a
detailed order on February 19, 2009, in which it held that the challenged at-large system
diluted minority voting strength in violation of Section 2 of the Voting Rights Act.® Among
its numerous findings were that South Carolina and Lexington County had a voluminous
history of racial discrimination which had continuing effects: voting was racially polarized,
few minorities had been elected to office, churches, businesses, communities, and clubs
remained segregated, Blacks had a depressed socio-economic status, Black registration and

60 Id. at 1034.

81 ]d. at 1034-35.

82 Nelson v. Quick Bear Quiver, 546 U.S. 1085 (2006).

3 Levy v. Lexington Cty., No. C/A 3:03-3093-MBS, 2009 WL 440338, at *1 (D.S.C. Feb. 19, 2009).

8 See Levy v. Lexington Chy., No. C/A 3:03-3093-MBS, 2009 WL 440338, at *2 (D.S.C. Feb. 19, 2009);
Brief of Appellees at §9 C-F, Levy v. Lexington Cty, No. 09-1550 (4th Cir. June 23, 2009)

5 Brief of Appellees at § E, Levy v. Lexington Cty, No. 09-1550 (4th Cir. June 23, 2009).
85 Levy v. Lexington Ciy., No. C/A 3:03-3093-MBS, 2009 WL 440338 (D.S.C. Feb. 19, 2009).
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turnout were depressed, elected officials were unresponsive to the needs of the Black
community, and Black students had depressed levels of academic achievement. After the
complaint was filed, the school board recruited a retired Black school teacher to run for
office in an cffort to defeat the lawsuit.®?

The school district appealed, and one of its main arguments was that the trial court should
have considered the two election cycles that took place after trial but before the court issued
its opinion. Oral argument was heard by the Fourth Circuit on September 24, 2009, and on
December 21, 2009, it vacated and remanded the case for further consideration of the 2006
and 2008 elections.®®

On remand, the district court conducted more hearings and heard testimony from the
parties’ expert witnesses concerning the 2006 and 2008 elections. The district court also
engaged the services of a statistical expert to educate the district court regarding the
methodologies used by the parties” experts. In April 2012, the district court concluded that
the plaintiffs failed to satisfy their burden of establishing a cognizable violation of Section 2
of the Voting Rights Act and granted summary judgment in favor of the school district.®®

8. Kirkie v. Buffalo County ~ South Dakota 2003

In 2003, the ACLU filed suit in federal court alongside the Crow Creek Sioux Tribe to
challenge a method of election diluting the voting strength of indigenous voters in Buffalo
County, South Dakota. The 2000 Census listed Buffalo County as the poorest county in the
nation.™ The county was overwhelmingly Native American with 83% of voters belonging to
the Crow Creek Sioux Tribe. The method for electing the county’s three-member
commission—in effect, for decades—packed nearly all of the county’s Native American
population, 1,692 of the 2,032 residents, into one district.” White residents made up ouly
17% of the population but controlled the remaining two districts and, thus, the county
government. The inter-district deviation was 218%—20 times the legal limit under the one
person-one vote equal protection principle (total deviations of greater than 10% are
presumptively unconstitutional).” The plan’s unlawfulness was raised with the Buffalo
County Commission prior to the lawsuit, but the commission did not act to cure its

57 Id. at *1-19.
88 See Levy v. Lexington Cty., 589 F.3d 708 (4th Cir. 2009).

8 See Levy v. Lexington Ciy., No. CA 3:03-3093-MBS, 2012 WL 1229511, at *1 (D.S.C. Apr. 12, 2012),
as amended (Apr. 18, 2012),

70 Press Release, ACLU, ACLU of the Dakotas Challenges Districting Scheme that Prevents Native
Americans {rom Helding Office (Mar. 20, 2003), https://www.aclu.org/press-releases/aclu-dakotas-
challenges-districting-scheme-prevents-native-americans-holding-office: see LAUGHLIN MCDONALD
AND DANIEL LEVITAS, THE CASE FOR EXTENDING AN MENDING THE VOTING RIGHTS ACT. VOTING
RIGHTS LITIGATION, 1982-2006: A REPORT OF THE VOTING RIGHTS PROJECT OF THE AMERICAN CIVIL
TLIBERTIES UNION 769-770 (Mar. 2006), hitps://www.aclu.org/files/votingrights/2005_report.pdf.

7t Complaint at 9 20, Kirkie v. Buffalo County, No. 3:03-cv-0311 (D.S.D. Mar. 20, 2003), 2003 W1,
24224114,

=2 1d. at 9 24-25.
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problems despite having the ability to do so during a reapportionment process. Instead, the
commission determined that the existing districts “were as regular and compact in form as
practicable and required no change.”™

The ACLU’s lawsuit alleged that the districting plan was malapportioned to discriminate
against Native American voters.™ The plaintiffs sought to dissolve existing district lines,
draw a new set of nondiscriminatory lines, and call for a special election to fill the county
commission. The parties settled the case through a consent decree whereby the county
admitted its plan was discriminatory and agreed to submit to judicial preclearance under
Section 3(c) of the Voting Rights Act through January 2013.7 With the decree in place, the
county’s Native American community was able to elect two candidates of choice.

9. Prye v. Blunt - Missouri 2004

The Missouri state constitution prohibits any person from voting who “by reason of mental
incapacity” has a legally appointed guardian.”™ Missouri’s Probate Code establishes the
procedures by which an individual might be adjudicated as incapacitated and a guardian
appointed. An “incapacitated person” is “one who is unable by reason of any physical or
mental condition to receive and evaluate information or to communicate decisions to such
an extent that he lacks capacity to meet essential requirements for food, clothing shelter,
safety or other care such that serious physical injury, illness, or disease is likely to occur.”
The ACLU, with the Bazelon Center for Mental Health Law and the Illinois-based
Guardianship and Advocacy Commission, challenged that statute in 2004 on behalf of a
plaintiff who required a guardian for certain transactions but was fully capable of
understanding the voting process and voting on his own.™

TTT

Born in 1952, Steven Prye was one of the first Black students to attend desegregated
Central High School in Memphis, Tennessee, in the late 1960s. His commitment to ending
discrimination intensified sharply while at Central after he witnessed some white teachers
celebrating the April 4, 1968, assassination of Dr. Martin Luther King Jr. The Lorraine
Motel, where Dr. King was shot, was just one mile away from the school. After graduating
from Yale University, attending Harvard Law School, and receiving a Master of Laws in
taxation from New York University (NYU), the plaintiff taught courses at NYU, Vermont
Law School, and the University of Illinois School of Law. At age 49, he was diagnosed with

7 See id. § 27.
74 Id. at 9 1.

75 See Consent Decree at 9 27, Kirkie v. Buffalo County, No. 3:03-cv-0311 (D.S.D. Jan. 27, 2004),
2003 W1, 24224114,

76 Mo. CONST, art. 8, § 2.
77 Mo. Rev. STAT. § 475.010(9).
7 Complaint, Prye v. Blunt, No. 04-4248-CV.C-ODS (W.D. Mo. Oct. 8, 2004).
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a serious mental illness. A guardian was appointed and in 2004 the plaintiff came to live in
Missouri.™

Prye challenged the state law which prohibited him from voting, relying upon the
Americans with Disabilities Act (ADA), the Rehabilitation Act of 1973, and the U.S.
Constitution. The Missouri district court, acknowledged the importance of voting as
preservative of all other rights, but refused to enjoin the state’s restriction on voting before
the 2004 election. 1t rejected the plaintiffs equal protection claims and concluded that the
ADA and the Rehabilitation Act did not protect his right to vote. After the election, the
plaintiff, joined by the Missouri Office of Protection and Advocacy Services (MOPAS) and
other individuals, including Bob Scaletty, and with the ACLU’s assistance, filed an
amended complaint, challenging Missouri’s blanket denial of the right to vote to persons
who have been adjudged incapacitated.® Lead plaintiff Prye passed away in January 2006,
but the case he initiated continued to be pursued by MOPAS and Scaletly.

Scaletty was diagnosed as suffering from schizophrenia and, due to his mental illness,
placed under a full guardianship in 1999 in accordance with procedures established by
Missouri law. The guardianship order, however, expressly provided that Scaletty retain the
right to vote. Despite the guardianship order protecting his right to vote, Scaletty was
subsequently denied the right to vote in 2004 by election officials who explained that state
law does not allow individuals under a guardianship order to vote.®* However, in January
2005, having learned of their mistake (after Scaletty became a party in this case), the
Kansas City Board of Election Commissioners sent Scaletty’s guardian a voter
identification card on his behall and advised that Scaletty was eligible to vote in the next
election.®?

On July 7, 2006, the defendants’ motion for summary judgment was granted.® The
plaintiffs argued that Missouri violates federal law by denyiug the right to vote to all
persons under a full guardianship order due to a finding of incapacity because at least some
incapacitated individuals are qualified to vote, notwithstanding a probate court’s finding of
incapacity. The court found that the Missouri law did not violate the ADA as the law in
question affords individualized determination of a person’s abilities and limitations, was
designed to differentiate those who are qualified to vote from those who are not, and denied
the right to vote to those who lack the mental capacity to exercise the right to vote.

On appeal, the Eighth Circuit affirmed the district court’s grant of summary judgment
although on somewhat different grounds.® Here the court found that MOPAS lacked
associational standing because the specific claim asserted required participation by
individual persons with specilic claims. Additionally, the court found that Scaletty’s claim

78 See First Amended Complaint for Declarative and Injunctive Relief at 19 24-28, No. 04-4248
(W.D. Mo. Dec. 6, 2004).

80 See id.

81 See id. 19 29-34.

8 See Answer to Kansas City Election Board at 99 2-3, 2005 WL 3683622 (W.D.Mo. 2005)

85 Prye v. Carnahan, No. 04-4248-CV-C-0DS, 2006 WL 1888639 (W.D. Mo. Jul. 7, 2006).

84 Missouri Protection and Advocacy Services, Inc. v. Carnahan, 499 F.3d. 803 (8th Cir. 2007).
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for equitable relief was moot as the guardianship order preserved his right to vote, elections
officials advised Scaletty that he would he allowed to vote in the next election, and there
was no reasonable expectation that the 2004 error would be repeated. The court also found
that the plaintiff's claim that Missouri categorically prohibits those under full guardianship
to vote without an individualized inquiry failed to prove the prohibition was categorical.

10. New Jersey State Conference NAACP v. Harvey ~ New Jersey 2004

In January 2004, civil rights organizations and private plaintiffs, represented by the ACLU
and Rutgers Law School Constitutional Litigation Clinie, filed suit in New Jersey state
court challenging that New Jersey’s law disfranchised individuals with convictions who
were on probation or parole. Plaintiffs contended that the law disproportionately impacted
Black and Latino Americans, who face substantially higher rates of prosecution, conviction,
and incarceration® as an extension of the racial discrimination endemic in the criminal
justice system.®® African Americans made up approximately 13.6% of New Jersey’s total
population, but 63% of the prison population, over 60% of the parolee population, and 37%
of those on probation.®” Latinos coustituted 13.3% of New Jersey’s total population, but 18%
of the prison population, 20% of the parolee population, and 15% of those on probation.88
Collectively, Blacks and Latinos made up 81% of the total prison population, more than
75% of the parolee population, and more than 52% of those on probation; they also
comprised more than 62% of those denied the right to vote under New Jersey’s
disenfranchisement law.5

The lawsuit was the first in the nation that challenged a disenfranchisement law based on
a state’s constitution. The suit made two claims: first, that the state disfranchisement law
has a discriminatory impact on Black and Latino Americans and denies them the guarantee
of equal protection under the New Jersey Constitution, and second, that the
disproportionate impact of the state’s disfranchisement law dilutes the voting strength of
Black and Latino communities and deprives them of the ability to elect candidates of their
choice, also in violation of the equal protection guarantee of the New Jersey Constitution.®
The plaintiffs also contended that there is no public benefit or government interest served
by denying suffrage to individuals on probation or parole.®* The plaintiffs included the New
Jersey State Conference of the NAACP, Latino Leadership Alliance of New Jersey, and
several impacted minority voters who were otherwise eligible to vote.

85 Complaint at § 1, N.J. State Conf. NAACP v. Harvey, No, UNN-C-4-04 (N.J. Sup. Ct. Ch. Div. Jan.,
4, 2004).

86 See generally id. at 99 27, 33-40.
S71d. at 7 23.
88 Id. at. § 24.

64



155

The state trial court granted New Jersey’s motion for summary judgment, ruling that the
plaintiffs failed to state a claim upon which relief could be granted.?? In November 2005,
the state appellate court affirmed the lower court’s judgment.® The court reasoned that the
New Jersey Constitution specifically authorized its disenfranchisement law and that the
plaintiffs did not claim that it was enacted with an invidious purpose. The Supreme Cowrt
of New Jersey denied certiorari in March 2006.94

Following the final decision, the ACL.U and Rutgers Law School Constitutional Litigation
Clinic filed a petition in September 2006 with the Inter-American Commission on Human
Rights, an autonomous body of the Organization of American States. The petition requested
it find that the denial of New Jersey citizens’ right to vote while they are on probation or
parole violates universal human rights principles.®® The United States responded on April
7, 2010 that the petition should be dismissed for failure to exhaust domestic remedies.%
The ACLU filed responses on May 20, 2010, and November 15, 2010, arguing that the
petitioners had exhausted all available remedies and that further pursuit of such remedies
would be futile.?” Unfortunately, the Commission, without notice, archived the case due to
its inaction on the petition, and the case is no longer pending.

11. Blackmoon v. Charles Mix County — South Dakota 2005

In January 2005, the ACLU sued Charles Mix County, South Dakota, on behalf of four
tribal members after years of attempting to persuade the county to correct its
apportionment scheme. The complaint alleged that the three county commission districts
were malapportioned in violation of Section 2 of the Voting Rights Act and drawn to
discriminate against Native American voters in violation of the Fourteenth and Fifteenth
Amendments.* Initially in November 2001, the ACLU wrote to the county on behalf of the
Yankton Sioux Tribe that the county’s districts violated the one person-one vote principle of
the Fourteenth Amendment and diluted Native American voting strength by splitting them
into two districts. State law required the county to redraw districts in February 2002, but

%2 N.J. State Conf. NAACP v. Harvey No. UNN-C-4-04 (N.J. Sup. Ct. Ch. Div.).
28 N..J. Staie Conf. ACP v. Harvey, 885 A.2d 445 (N.J. Super. App. Div. 2005).
N.oJ. State Conf. NAACP v. Harvey, 895 A.2d 450 (N.J. 2006).

95 See Petition Alleging Violations of the Human Rights of the State Conference of the NAACP et. al
by the United States of America and State of New Jersey, submitted September 13, 2006,
https://www aclu.org/legal-document/petition-behalf-men-and-women-state-new-jersey-prohibited-
voting-pursuant-state?redirect=cpredirect/26731.

% Response of the Government of the United States of America to the Inter-American Commission
on Human Rights Regarding Petition No. P-990-06: Michael Mackason et al. (Apr. 7, 2010) (on file
with author).

5 Letter from Steven M. Watt et al., Senior Staff Attorney, ACLU Human Rights Program, to Dr.
Santiago Canton, Exec. Sec., Inter-American Comm’n on Human Rights (Nov. 15, 201) (on file with
author); Petitioners’ Observations to the Response of the Government of the United States of
America (May 20, 2010) (on file with author).

-4, 36-39, Blackmoon v. Charles Mix Cty., 4:05-¢v-04017 (D.S.D. Jan. 27, 2005).
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the county commission opted to leave its then-current districts in place. Each district had a
majority white voting age population, despite the fact that Native Americans made up 30%
of the county and that it was possible to draw a compact majority Native American district.
The total population deviation among the districts was 19%—almost certainly
unconstitutional %

In an effort to avoid court-supervised redistricting, the county asked the state to pass
legislation establishing a process for emergency redistricting, as state law otherwise
generally prohibited the county from redistricting until 2012.1% The legislature complied
and passed a bill, which the governor promptly signed, allowing a county to redistrict—with
the permission of the governor and secretary of state—any time it became “aware” of facts
that called into question whether its districts complied with federal or state law. 1!
However, South Dakota failed to preclear the new law with the Department of Justice.

Before the county could take advantage of the new law, four Native Americans in a
separate lawsuit obtained a preliminary injunction stopping the state from implementing
the new voting law for emergency redistricting, unless and until it was precleared under
Section 5 of the Voting Rights Act.1? The preliminary injunction effectively put the law on
hold temporarily.

Alterwards the district court in Blackmoon granted the plainti{fs’ motion for partial
summary judgment on their malapportionment claim, finding a violation of the one person-
one vote standard of the EEqual Protection Clause of the Fourteenth Amendment.% The
county eventually adopted a remedial plan that cured both the malapportionment and vote
dilution claims and secured federal supervision of its elections through 2024,

Subsequently, residents of the county approved a referendum in an attempt to increase the
size of its county commission from three to five positions. The county commissioners
submitted its plan to the Justice Department {or preclearance, which was rejected on the
basis that the county had not met its burden to prove that the increase was not motivated
by a discriminatory purpose.:® Consequently, the three-member plan with one majority
Native American district remained in place. The first elections held under the new districts
occurred in 2006 and resulted in the first Native American to serve on the commission.
Monitoring of voting changes in the county remains ongoing.

% See id. at § 39.

100 8§ 1. CODIFIED LAwS § 7-8-10.

101 See HL.B. 1265, 80th Leg., 2005 Sess. (S.D. 2005).

192 See Quick Bear Quiver v. Nelson, 387 I*. Supp. 2d 1027 (D.S.D. 2005).

105 Blackmoon v. Charles Mix County, 4:05-cv-04017, 2005 WL, 2738954 (D.5.D. 2005).

104 Consgent Decree, Blackmoon v. Charles Mix County, 05-¢v-04017 (D.S.D. Dec. 4, 2007).

105 Tetter from Grace Chung Becker, Acting Assistant Attorney Gen., Civil Rights Div., Dep't of
Justice, to Sara Frankenstein Gunderson (Feb. 11, 2008), https://www justice. gov/crt/voting-
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12. Crawford v. Marion County Election Board - Indiana 2005

In May 2005, the Indiana Democratic Party and Marion County Democratic Central
Committee filed a lawsuit challenging Indiana’s photo 1D law, alleging violations of the
First and Fourteenth Amendments, the Voting Rights Act, the National Voter Registration
Act, and the Help America Vote Act.2% The challenged law required in-person Election Day
voters to present federally or state-issued photo 1D before being able to vote. The plaintiffs
argued that the requirement selectively and arbitrarily burdened and disenfranchised
qualified voters, that it was a poll tax on voters who did not possess such identification, and
that the burdens fell disproportionately on the poor or others of limited means.207 The
plaintiffs also argued that no evidence of fraudulent in-person voting supported the
requirement.i®® The ACLU separately filed suit in state court on behalf of elected officials
and civic organizations, which was removed to federal court and consolidated with the
lawsuit brought by the Democratic Party. 1%

The district court dismissed the complaint!® and a divided panel of the court of appeals
affirmed.'t While noting that “{njo doubt most people who don’t have photo 1D are low on
the economic ladder and thus, if they do vote, are more likely to vote for Democratic than
Republican candidates,” the panel’s majority concluded that the state law was not an undue
burden on the right to vote. The majority decision relied in part on the unfounded
conclusion that because the plaintiffs, who did not have the required photo 1D, did not
indicate in the court record that they intended to vote, the plaintiffs were “unaffected by the
law” and thus there were “no plaintiffs whom the law will deter from voting.”112

Consequently, the panel’'s majority affirmed the comptaint’s dismissal on grounds that
there were a minimal number of voters adversely affected by the law and that the state
articulated a reasonable basis for the law, which was to prevent voter fraud. (Notably,
Judge Posner, who authored the panel’s majority, later expressed that the case might have
been wrongly decided.1%) However, the dissenting judge found that “[t}he Indiana voter

108 Complaint {or Declaratory and Injunctive Rehef, Indiana Democratic Party v. Rokita, No. 1:05-¢v-
00634 (S.D. Ind. May 2, 2005).

W7 See id. at §9 17-19,

108 See Amended Complaint for Declaratory and Injunctive Relief at ¢ 22, Indiana Democratic Party
v. Rokita, No. 1:05-cv-00634 (S.D. Ind. May 27, 2005).

10¢ See Minute Entry, Crawford v. Marion Cty. Election Bd., No. 1:05-¢v-00804 (8.D. Ind. June 23,
2005).

1o Indiana Democratic Party v. Rokita, 458 F. Supp. 2d 775 (S.1D. Ind. 2006).
11t Crauwford v. Marion Cty. Election Bd., 472 ¥.3d 949 (7th Cir. 2007).
1n2 Id, at 951-52.

118 See John Schwartz, Judge in Landmark Case Disavows Support for Voter ID, NY Times (Oct. 16,
2013), https://www.nytimes.com/2013/10/16/us/politicsjudge-in-landmark-case-disavows-support-for-
voter-id.html; see also Richard Posner, I Did Not Recant” on Voter ID Laws, THE NEW REPUBLIC
(Oct. 27, 2013), https:/mewrepublic.com/article/115363/richard-posner-i-did-not-recant-my-opinion-
voter-id.
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photo 1D law is a not-too-thinly-veiled attempt to discourage election-day turnout by certain
folks believed to skew Democratic.” 1 The dissent also acknowledged that the “law will
make it significantly more difficult for some eligible voters . . . to vote,” including the “poor,
elderly, minorities, disabled, or some combination thereof.”115 A divided court of appeals
denied en banc review. '8

The plaintiffs then filed a petition for writ of certiorari to the U.S. Supreme Court, which
was granted.*? In an April 2008 opinion, the Court upheld the Indiana law by a 6-3 vote.118
The Court applied the balancing test it outlined in Anderson v. Celebrezze, which directs
courts to weigh the asserted injury to the right to vote against interests the state advances
to justify its attendant burdens.'® The Court determined that Indiana demonstrated a
legitimate and important interest in preventing voter fraud and protecting public
confidence in elections. The Court also ruled that obtaining a free photo ID card did not.
pose a substantial burden on voting since voters could vote by provisional ballot. The
Court’s ruling, however, did leave open the door to additional as-applied challenges to photo
ID laws if plaintiffs demonstirate that such requirements impose an excessive burden on
their right to vote.

13. Common Cause v. Billups —~ Georgia 2005

In September 2005, the ACLU and the ACLU of Georgia, on behalf of voters and seven non-
profit organizations filed suit challenging Georgia’s 2005 photo 1D law that required voters
to present certain forms of photo 1D before being able to vote in-person. Political appointees
at the Justice Department precleared the law over the objections of career attorneys that
the state failed to meet its burden of proof to demonstrate the law did not have tbe effect of
retrogressing minority voting strength.220 The plaintiffs argued in both facial and as-
applied challenges that the law would impose an unnecessary and undue burden on the
fundamental right to vote of hundreds of thousands of registered Georgia voters and was an
unconstitutional poll tax under the Twenty-Fourth Amendment and violated Section 2 of
the Voting Rights Act, the Civil Rights Act of 1964, the Equal Protection Clause, and the
Georgia Constitution.'?! The plaintiffs also argued that the stated purpose of the photo ID

i Craaoford, 472 F.3d at 955 (Evans, J. dissenting).

15 Tbid.

118 See Crawford v. Marion Cty. Election Bd., 484 F.3d 436 (7th Cir. 2007).
17 Crawford v. Marion Cty. Election Bd., 551 U.S. 1192 (2007).

118 Crawford v. Marton Cty. Election Bd., 553 U.S. 181 (2008).

119460 U. 8. 780, 789 (1983).

120 See Dan Eggen, Criticism of Voting Law Was Qverruled, WASHINGTON PosT (Nov. 17, 2005),
http://www.washingtonpost.com/wp-dyn/content/article/2005/11/16/AR2005111602504_pfhtml; see
also Section 5 Recommendation Memorandum: Aug. 25, 2005,

https://www brennancenter.org/sites/default/files/analysis/08-25-

05%20Georgia%20ID%20Preclearance%20Memo%20-%20D0J%20S taff pdf.

12t Complaint for Declaratory and Injunctive Relief, Common Cause v. Billups, No. 4:05-¢v-201 (N.D.
Ga. Sept. 19, 2005).
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law, to prevent voter fraud, was a pretext intended to conceal the true purpose of the law,
which was to suppress voting by the poor, the elderly, and the infirm, and by Black, Latino,
and other minority voters. The plaintiffs presented evidence of this fact, including the lack
of voter fraud in the state. 122

In October 2005, a federal court preliminarily enjoined the photo ID law. The court ruled
that the plaintiffs established a likelihood of success on the merits of their claims that the
law was in the nature of a poll tax and a violation of the Equal Protection Clause, and
sufficiently demonstrated those impacted by the law would suffer irreparable harm without
the injunction.!?

The legislature amended the statute in 2006 to provide what it deemed a free Georgia photo
voter ID card to any registered voter who needed one. The ACLU sued on behalf of a set of
plaintifls on similar grounds?* and requested a preliminary injunction.!2® A court granted
the injunction in the run-up to the July 2006 primary elections.’*® In granting the
injunction, the court concluded that the plaintiffs had established a likelihood of success
again on the merits of their Equal Protection Clause claim and would suffer irreparable
harm without the injunction.

However, despite its prior rulings, the district court eventually ruled that the plaintiffs
lacked standing and decided the constitutional issues against the plaintiffs as well, deuying
a permanent injunction and dismissing the case.*” The court determined the burden on
the plaintiffs was slight because they testified that they could get ID cards if necessary to
vote, and the court therefore applied rational basis analysis to uphold the law. The court
also held the state’s interest in preventing voter fraud trumped any burden on voters, even
though there was no evidence of voter fraud by impersonation in Georgia for more than a
decade—the only type of fraud an ID requirement could address.

The plaintiffs appealed, arguing that the law affected a large number of Georgia voters and
had an adverse discriminatory impact on the state’s African American residents.'?® The
plaintilfs’” evidence included a data match completed by the Seeretary of State that sought
to identify registered voters who did not have an 1D issued by the Georgia Department of
Driver Services (DDS). The mateh identified 289,426 registered voters without a DDS-
issued ID.12° And although African Americans made up 27.9% of all registered voters in

122 [d. at 19 47-51.
125 Common Cause v. Billups, 406 F. Supp. 2d 1326, 1362, 1367, 1375 (N.D. Ga. 2005).

124 Second Amended Complaint for Declaratory and Injunctive Relief, Common Cause v. Billups, No.
4:05-cv-00201 (N.D. Ga. Apr. 26, 2006).

125 Motion for a Preliminary Injunction, Common Cause v. Billups, No. 4:05-CV-201 (N.D. Ga. July 5,
2006).

126 Common Cause v Billups, 439 F.Supp.2d 1294 (N.D. Ga. 2006).

127 Common Cause v. Billups, 504 F.Supp.2d 1333, 1383 (N.D. Ga. 2007).

128 Brief of Appellants, Young v. Billups, No. 07-14664 (11th Cir. May 28, 2008).
129 Id. at, 7-8.



160

Georgia, African Americans comprised 49% of registered voters without a DDS-issued 1D.1%0
The plaintiffs also argued that the district court’s decision was inconsistent with the
standards the Supreme Court established for assessing the law’s burden on voters and that
the court should have applied strict scrutiny analysis because the law was discriminatory
and created an undue burden on the right to vote.'3!

The Eleventh Circuit Court of Appeals found the data match unpersuasive, citing data
errors and failure of the match to account for other acceptable forms of identification. While
it concluded the plaintiffs had standing, the Eleventh Circuit affirmed the decision of the
district court3? and determined that Georgia’s interest in preventing election fraud
provided sufficient justification for the 2006 law and outweighed the burden imposed by the
Georgia statute. The Supreme Court subsequently denied the plaintiffs’ petition for a writ
of certiorari.3s

14, Large v. Fremont County - Wyoming 2005

In 2005, the ACLU filed a lawsuit against Fremont County, Wyoming, on behalf of Native
American voters who were members of the Eastern Shoshone and Northern Arapaho Tribes
residing on the Wind River Indian Reservation. The plaintiffs alleged that the at-large
elections for the Fremont County Board of Commissioners diluted Native American voting
strength in violation of the Constitution and Section 2 of the Voting Rights Act.!3* At the
time, Native Americans accounted for approximately 20% of the population, but with all
five county Board of Commission seats elected at-large with staggered terms, no Native
American candidates of choice were able to be elected despite receiving substantial support
from the community.?* The defendants filed an answer denying the allegations of the
complaint and a motion for summary judgment on the ground that Section 2, as applied in
Indian Country to a county that was not covered hy the special preclearance provisions of
Section 5 of the Voting Rights Act, was unconstitutional 't The plantiffs filed a briel
opposing the motion.*®” On December 14, 2006, the United States filed a notice of
intervention to defend the constitutionality of Section 2 and subsequently filed a brief to

180 Id. at 9.

131 See id. at 42-52.

132 Common Cause v. Billups, 554 F.3d 1340 (11th Cir. 2009).

183 NAACP v. Billups, 556 U.S. 1282 (2009).

134 Complaint at § 1, Large v. Fremont Cty., 05-CV-0270 (). Wyo. Oct. 20, 2005).
185 Id. at § 9-10.

1% Defendants’ Answer to Complaint, Large v. Fremont Cty., No. 05-CV-0270 (D. Wyo. Nov. 30,
2005).

187 Plaintiffs’ Reply in Opposition to Summary Judgment, Large v. Fremont Cty., No. 05-CV-0270 (D.
Wryo. Dec. 1, 2005).
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that effect.’® On January 26, 2007, the district court denied the defendants’ motion for
summary judgment, 159

Following depositions and discovery, the case was tried over a two-week period in February
2007. The district court issued an opiniou finding that the at-large method of elections for
the Fremont County Commission diluted the voting strength of Native Americans in
violation of Section 2.14¢ The court made extensive findings regarding past and pervasive
ongoing discrimination against Native Americans, particularly in the area of voting,
racially polarized voting, the isolation of the Native American community, and the lack of
responsiveness by the county Commission to the special needs of Native Americans. 4!

The parties were directed to propose districting plans to replace the at-large system. The
county proposed plans that created a majority Native American single-member district with
the other four members of the commission elected from the remainder of the county at-
large.142 The plaintif{fs’ proposed plan consisted of {ive single-member districts.?*? In August
2010, the district court adopted the plaintiffs’ plan and concluded the county’s proposal was
not an adequate remedy for the Section 2 violation because it treated Native American and
white voters differently and state law did not authorize “hybrid” plans.i4

While the county did not appeal the finding of a Section 2 violation, it appealed the remedy
adopted by the district court. In February 2012, the Tenth Circuit affirmed the lower court’s
decision, holding that the county’s proposed plan was not entitled to legislative deference
because it did not “adhere as closely as possible to the contours of the governing state
law.”145 The Tenth Circuit also determined that “settled Supreme Court precedent . . .
strongly favors single-member districts in court-ordered plans.”14¢ After the Tenth Circuit’s
decision was issued, the district court also ordered that the county pay the plaintiffs’ costs
and attorney’s fees.'#” The county did not appeal, and the case closed——filed in 2005 and
resolved in 2013, the case took 8 years to litigate.

15. Farrakhan v. Gregoire —~ Washington 2006

188 United States” Notice of Intervention Pursuant to 28 U.S.C. 2403(a), Large v. Fremont Cty., No.
05-CV-0270 (D. Wyo. Dec. 14, 2006).

189 Large v. Fremont Cty., No. 05-CV-0270, 2007 WL 9709756, at *1 (D. Wyo. Jan. 26, 2007).
190 Large v. Fremont Cty., T09 F. Supp. 2d 1176, 1231 (D. Wyo. 2010).
1 See generally id.

142 See Large v. Freemont Cty., No. 05-CV-0270, 2010 WL 11508507, at *2 (D. Wyo. Aug. 10, 2010),
aff'd, 670 F.3d 1133 (10th Cir. 2012).

148 Id. at *6.

4 Id, at *10-13.

145 Large v. Fremont Cty., 670 F.3d 1133, 1135 (10th Cir. 2012).

16 Id. at 1135.

147 Large v. Fremont Cty., No. 05-CV-0270, 2013 WL 12342417, at *1 (D. Wyo. Sepi. 20, 2013).
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Farrakhan v. Gregoire was a long-running case in which minority plaintiffs argued that
discrimination in the state’s criminal justice system led to high rates of disfranchisement
for minorities in violation of Section 2 of the Voting Rights Act.248 The Washingion state
constitution provided for the automatic disfranchisement of all persons convicted of
“infamous crimes,” defined as those punishable by death or imprisonment. The case was
originally filed by the NAACP Legal Defense and Educational Fund, Inc., and the
University Legal Assistance law clinic at Gonzaga Law School on behalf of a group of Black,
Latino, and Native American incarcerated individuals. The plaintiffs presented evidence
showing that Black Americans sentenced for serious crimes were more likely to be given
aggravated sentences by the state’s superior courts than whites sentenced for serious
crimes, including the Spokane Prosecuting Attorney’s office that sought the death penalty
against an eligible Black person 100% of the time compared to 21% of the time for a white
person. The plaintiffs also highlighted that the populations of Black, Latino, and Native
Americans in state and federal correctional facilities were disproportionately large given
their overall proportion in the general population.i® The plaintilfs argued that the racial
disparities were the result of racial discrimination in the Washington state criminal justice
system, causing higher rates of arrest, conviction, longer sentences, and fewer suspended
sentences.!®

In 2000, a federal court granted the defendants’ motion for summary judgment.?s! The
Ninth Circuit affirmed in part and reversed in part, finding that the lower court had
applied an incorrect Section 2 analysis and that the plaintiffs had a cognizable claim that
the disproportionate disfranchising of racial minorities based on criminal convictions
violated Section 2. 152 On remand, the district court found there was racial bias in the
enforcement of Washington’s criminal laws and the data and analysis in plaintiffs’ expert
reports was “compelling evidence of racial discrimination and bias in the Washington
criminal justice system.”15 The court also found credible the testimony of expert witnesses
that the disparate impact on racial minorities was not explained by causes other than the
racial bias. Nonetheless, the district court granted the state’s motion for summary
judgment, ruling that the lack of evidence of other forms of diserimination within the
electoral system weighed in favor of the state and that there had to be more of a causal link

148 Farrakhan v. Gregoire, No. 2:96-cv-00076, 2006 WL 1889273, at *3 (E.1D. Wash. July 7, 2006).

149 See Plaintifls’ Fourth Amended Complaint Adding New Causes of Action at ¥ 16-20, Farrakhan
v. Locke, No. 2:96-CV-00076. (E.D. Wash. Oct. 26, 1999).

Farrakhan v. Locke, 987 F. Supp. 1304, 1307 (E.D. Wash. 1997) (reciting factual and procedural
background).

150 Id. at 9 20-21.

151 Order Granting Delendants’ Motion for Summary Judgment and Denying Plaintiffs’ Motion for
Summary Judgment, Farrakhan v. Locke, No. 2:96-cv-00076 (E.D. Wash. Dec. 1, 2000).

182 Farrakhan v. Washington, 338 F.3d 1009 (9th Cir. 2003).
188 Farrakhan v. Gregoire, No. CV-96-076, 2006 WL 1889273, at *4 (I£.1D. Wash. July 7, 20086).

72



163

between the discrimination within the criminal justice system and vote
disfranchisement.154

Plaintiffs appealed, and the ACLU of Washington submitted a motion to file an amicus
brief supporting a reversal of the lower court’s decision. The ACLU argued that the district
court erred in its analysis of Section 2, arguing that since disfranchisement was automatic
upon conviction, the racial bias in the criminal justice system worked with the state
election law, so nothing more was required to establish a violation of Section 2. 155 The
court denied the motion to file an amicus brief without providing any reason, but it listed
the brief as one of the documents before the court in its opinion issued in January 2010.1%

Then, in a 2-1 decision the court granted summary judgment to the plaintiffs on their vote
denial claim. 1t concluded that there was discrimination in Washington’s criminal justice
system based on race, and that such discrimination clearly hindered the ability of racial
minorities to participate effectively in the political process. As a consequence, the state’s
felon disfranchisement law violated Section 2 of the Voting Rights Act.

However, on October 7, 2010, in an en banc decision, the Ninth Circuit reversed the panel’s
ruling, concluding that the plaintiffs failed to present evidence of intentional racial
discrimination in the operation of Washington’s criminal justice system and did not meet
their burden of establishing a violation of Section 2 of the Voting Rights Act.?57 The
plaintiffs did not file a petition for certiorari to the Supreme Court.

16. Libertarian Party of New Mexico v. Herrera — New Mexico 2006

In an effort to remove barriers for new political parties, the ACLU sued New Mexico in July
2006 to invalidate a two-petition ballot access system imposed on minor parties.'® The
challenged law required new parties to collect signatures to petition for formal party status
and then required nominees from those parties to gather signatures on a second petition for
their names to appear on the ballot. No such requirement existed for Republican or
Demeocrat nominees. The lawsuit charged that New Mexico’s law was unduly burdensome
and violated the Ifirst and Fourteenth Amendment rights of political association by forcing
new parties to seek signatures from non-party members in order to appear on the ballot.
They sought declaratory and injunctive relief generally prohibiting the defendants from
enforcing the two-petition system and injunctive relief requiring the defendants to place
Libertarian Party nomineces on the ballot for the 2006 general election.1®

In September 2006, a New Mexico federal district court rejected the challenge and granted

151 See id. at *9.

18 Amicus Curiae Brief of the American Civil Liberties Union of Washington in Support of
Appellants’ Position Seeking Reversal, Farrakhan v. Locke, No. 01-35032 (9th Cir, Apr. 20, 2001).

158 Farrakhan v. Gregoire, 390 F.3d 989 (9th Cir. 2010),

187 Farrakhan v. Gregoire, 623 F.3d 990, 994 (Bth Cir, 2010).

128 Complaint, Libertarian Party of N.M. v. Herrera, 6:06-cv-00615 (D.N.M. July 11, 2006).
159 Id. at 9 1.
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summary judgment for the defendants.'*® The court implicitly noted that the measure was
in place to minimize large numbers of third party and independent candidates on New
Mexico ballots. The court upheld the law on the basis of the Supreme Court’s decision in
Illinois State Board of Elections v. Socialist Worker Party, which supported a state’s
interest that “a candidate demonstrate some support before being placed on the ballot... [to}
safeguard] the integrity of elections by avoiding overloaded ballots with frivolous
candidacies, which in turn diminish victory margins, contribute to the cost of conducting
elections, confuse and frustrate voters, increase the need for burdensome runoffs, and may
ultimately discourage voter participation in the electoral process.” 18! The court also
reasoned the burdens imposed by New Mexico’s ballot access law were less burdensome
than other laws previously upheld by the Supreme Court.**? The ACLU appealed, and the
Tenth Circuit affirmed the lower court’s ruling.' The plaintiffs did not appeal the Tenth
Circuit’s decision.

17. Boustani v. Blackwell - Ohio 2006

In 2006, the ACLU, the ACLU of Ohio, and other civil rights organizations filed suit in Ohio
on behalf of two dozen organizations and a group of naturalized citizens challenging a law
requiring naturalized citizens to produce a certificate of naturalization when voting in-
person or within 10 days of casting a provisional ballot.'%* The state did not request
documentation from native-born citizens. Moreover, the naturalization certificate cost more
than $200 to obtain and took nearly a year to receive once requested. The suit challenged
this requirement as a poll tax under the Twenty-Fourth Amendment and an undue burden
on the fundamental right to vote for a specific group of voters in violation of the Fourteenth
Amendment. %% Because the law also allowed poll workers to ask voters if they were
naturalized and demand proof of citizenship, the suit separately challenged the law as
encouraging racial profiling of U.S. citizens belonging to certain ethnic groups.

The federal court enjoined the law and struck it down as unconstitutional under both the
Fourteenth and Twenty-Fourth Amendments.1%? The court agreed that the law imposed an
undue burden on the right to vote, subjected naturalized citizens to disparate treatment,
and constituted an unconstitutional poll tax.2%8 Although the court halted the law’s
enforcement, the statute remained on the books, leaving the plaintiffs concerned that poll

180 Libertarian Party of N.M. v. Vigil-Giron, 6:06-cv-00615, 2006 WL 8443845 (D.N.M. 2006).
181 Id, (citing Ill. State Bd. of Elections v. Socialist Worker Party, 440 U.S, 173, 183-84 (1979)).
182 Id. at *7-9

183 Libertarian Party of NM. v. Herrera, 506 ¥.3d 1303 (10th Cir. 2007).

1681 Complaint for Declaratory and Injunctive Relief at § 15, Boustani v. Blackwell, No. 1:06-cv-02065
(N.D. Ohio Aug, 29, 2006).

165 I, at 97 36-38.

165 Id. at 79

167 Boustani v. Blackwell, 460 F. Supp. 2d 822 (N.D. Ohio 2006).
18 Jd, at 825-27.
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workers would continue to enforce additional requirements for naturalized citizens. The
plaintiffs filed a motion for additional relief in 2012 asking the court to compel the state to
educate poll workers on the law’s abrogation and also to require that signs be placed at
polling places to advise naturalized voters of their rights.® The court denied the order
finding a lack of standing; no further action has been taken in the case.!

18. Ariz. v. Inter Tribal Council of Ariz.; Gonzalez v. Ariz. - Arizona 2006

In November 2004, Arizona voters approved Proposition 200, a ballot initiative that
amended Arizona law by requiring individuals to provide proof of citizenship to register to
vote and photo identification. Three lawsuits were filed and consolidated in federal court
challenging the new requirements,!7!

The ACLU and additional co-counsel represented the Inter Tribal Council of Arizona,
League of Women Voters of Arizona, League of United Latin American Citizens, and other
individual and organizational plaintiffs asserting violations of the Fourteenth and Twenty-
Fourth Amendments, the Civil Rights Act of 1964, Section 2 of the Voting Rights Act, and
the National Voter Registration Act (NVRA). With respect to the proof of citizenship
requirement, the plaintiffs argued that the identification requirements imposed an
unnecessary and undue burden on the fundamental right vote for thousands of eligible
Arizonans who were otherwise qualified to register to vote, but did not possess or were
unable to access the documents specified as “satisfactory evidence” of citizenship.1” The
plaintiffs also argued that the proof of citizenship requirement was preempted by the
NVRA, at least with respect to voters who apply to register to vote using the federal voter
registration form. The plaintiffs cited evidence that Native Americans living on
reservations in Arizona, encompassing approximately 25 million acres, were more likely to
be living below the poverty line and less likely to have residential home addresses, utility
bills in their names, drivers’ licenses, and other documents prescribed for proving
citizenship under the new law.2 and the means to obtain the documents proving
citizenship.1™ The plaintiffs also argued the rules would especially burden the elderly,
disabled, nursing home residents, and other individuals living in rural areas or without

182 Motion for Additional Relief, Boustani v. Blackwell, No. 1:06-cv-02065 (N.D. Ohio Sept. 25, 2012).
1% Boustani v. Husted, No. 1:06-cv-2065, 2012 WL 5414454, at *2 (N.D. Ohio 2012).

171 Consolidation Order, Gonzélez v. Arizona, No. 2:06-¢v-1268 (D. Ariz. Jun. 1, 2006); Consolidation
Order, Gonzélez v. Arizona, No. 2:06-cv-1268 (D). Ariz. Aug. 4, 2006) (consolidating Complaint,
Gonzalez v. Arizona, No. 2:06-cv-1268 (D. Ariz. May 9, 2006); Complaint, Inter Tribal Council of
Ariz. v. Brewer, No. 3:06-cv-1362 (D. Ariz. May 24, 2006); Complaint, Navajo Nation v. Brewer, No.
3:06-cv-1575 (D. Ariz. June 20, 2006)).

172 Complaint at 9 27, Inter Tribal Council of Ariz. v. Brewer, No. 3:06-cv-1362 (D. Ariz. May 24,
2006).

113 Id. at 4 29.
174 Ibid.
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access to transportation.'” The proof of citizenship requirements also severely hampered
the voter registration efforts of the plaintiffs.!”

The plaintiffs sought a preliminary injunction to prohibit the implementation of the proof of
citizenship and voter ID requirements for the 2006 midterm election.'”” The district court
denied the motion, but an injunction pending appeal was initially granted by the Ninth
Circuit.!? However, the Supreme Court vacated that order.'” The Ninth Circuit
subsequently affirmed the denial of injunctive relief by the district court.0

Discovery in the case proceeded and a trial was held in July 2008, The plaintiffs put forth
evidence that between January 2005 and the Fall 2007, 31,550 voter registration
applications were rejected for failure to provide proof of citizenship, of which 90% had listed
the United States as their place of birth. Subsequently, only 11,000 of the total rejected
applications were able to register. Plaintiffs also highlighted that although Arizona’s
population increased by 650,000 people (11%) between 2004 and 2007 in the first three
years of Proposition 200, the number of registered voters declined by more than 11,000
voters. With respect to the photo ID requirement, the plaintiffs showed that while voters
without acceptable ID were ahle to cast a conditional provisional ballot, they needed to
produce an ID within 5 days for their vote to count, and between 63% and 77% of
provisional ballots went uncounted, while many potential voters simply left without voting
in the 2006 election after being asked to present I1D.*#! Additionally, the plaintiffs’ evidence
showed that many Native Americans over the age of 40 did not have birth certificates
because they were not born in hospitals and could no longer be issued a delayed birth
certificate because no living birth witnesses remained.!82 On August 20, 2008, the district
court entered judgment for defendants. 18

The plaintiffs appealed to the Ninth Circuit, which issued a 2-1 opinion in October 2010
that held the NVRA preempted Proposition 200’s proof of citizenship requirement for
registration, making the law invalid. The Court of Appeals rejected the plaintiffs’ additional
arguments that the voter ID requirement violated the Voting Rights Act and the
Fourteenth and Twenty-Fourth Amendments, The Ninth Circuit, sitting en banc, issued a

175 Id. at 4 30.
176 Id. § 31.

177 Plaintiffs” Motion for Preliminary Injunction, Gonzalez v. Arizona, No. 06-cv-1268 (D. Ariz. Aug.
9, 2006).

178 Order on Motion for Preliminary Injunction, Gonzalez v. Arizona, No. 06-cv-1268 (D. Ariz. Aug. 9,
2006).

179 Purcell v. Gonzalez, 549 U.S. 1 (2006).

180 Gonzalez v. Arizona, 485 F.3d 1041 (9th Cir. 2007).

181 See Gonzalez v. Ariz., No. 06-cv-01362, 2008 WL 11395512 (D. Ariz. Aug. 20, 2008).
182 [,
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subsequent ruling blocking the proof of citizenship requirement under the NVRA, but
upheld the voter 1D requirement.

On appeal to the Supreme Court, the Court affirmed that Arizona was prohibited from
requiring individuals using the federal voter registration form to submit documentary proof
of citizenship 1o register to vote, unless the procedure was approved by the U.S. Election
Assistance Commisgion.'® In an opinion authored by Justice Scalia, the Court held that the
NVRA preempted Arizona’s documentary proof of citizenship requirement, and Arizona’s
refusal to register voters using the federal form without documentary proof was in conflict
with the NVRA and therefore unlawful. The Court held that the NVRA requires all states
to “accept and use” the federal voter registration form and noted that “[njo matter what
procedural hurdles a State’s own form imposes, the Federal FForm guarantees that a simple
means of registering to vote in federal elections will be available.”185

19. Jenkins v. Ray ~ Georgia 2006

Following the 2000 census, the Georgia General Assembly redrew the state’s Board of
Education districts and redistricted the five single-member districts for the Randolph
County Board of Education.® The state submitted the redistricting plan to the Justice
Department, which granted preclearance in 2002.187 One of the new district lines ran
through the middle of property belonging to District 5 Board Member and Chairman of the
Board, Henry L. Cook, a Black incumbent, leaving his residence in District 4 and his
farmland in District 5. District 5 was a majority Black district. Historically, District 4 was
predominantly white. A state judge initially ruled that Cook was a District 5 elector, and
Cook was reelected as the District & board member. 18 However, in a subsequent election
local election officials decided that Cook resided in District 4, making him ineligible to run
for his seat.!®

Black voters in Randolph County sued, supported by the ACLU, alleging that the decision
amounted to a new redistricting plan and should have been precleared under Section 5.190 A
three-judge panel agreed and granted the plaintiffs summary judgment.’® The court relied
on the assessment by the Department of Justice that its initial redistricting approval was
contingent on Cook retaining District 5 eligibility®? and concluded that the change was a
“standard, practice, or procedure with respect to voting” that required additional

184 Arizona v. Inter Tribal Council of Arizona, 570 U.S. 1 (2013).

185 Id. at 12,

%6 Cormplaint at ¥ 7, Jenkins v. Ray, No. 4:06-cv-00043 (M.D. Ga. Apr. 17, 2006).
87 Id. at § 8.

8 See id. at 99 16-17.

189 See id. at § 17.

190 Id, at 4 22.

91 Jenkins v. Ray, No. 4:06-CV-43, 2006 WL 1582426 (M.D. Ga. 2006) (per curiam).
92 Id. at *3.
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preclearance.!®® Upon review, the Justice Department denied preclearance, concluding that
there was sufficient evidence to prevent the county from meeting its burden of proving an
absence of a discriminatory purpose.1¥ The case closed in 2007,

20.  Strickland v. Clark - Mississippi 2006

The ACLU filed this case on behalf of plaintiffs in October 2006, challenging Mississippi’s
disenfranchisement rules in state court.!?® Article 12, Section 241 of the Mississippi
Constitution prohibits individuals convicted of 10 enumerated crimes—murder, rape,
forgery, bribery, obtaining money or goods under false pretense, bigamy, embezzlement,
perjury, theft, and arson—f{rom voting in state and certain federal elections; the provision,
however, allows individuals with a conviction of one of the 10 crimes to still vote in U.S.
presidential elections.'? In 2004, the state Attorney General interpreted “theft” as
including 11 additional crimes, and the decision was precleared by the Department of
Justice in 2005.17 The Mississippi voter registration application form listed the 21 crimes
that purportedly disqualify a person from registering to vote or voting in all state and
federal elections—11 of which are not included in Article 12, Section 241. The form also did
not include a provision that permitted individuals convicted of the enumerated crimes to
vote in presidential elections.%®

The plaintifts filed the lawsuit against the Secretary of State and state Attorney General
arguing that the defendants denied individuals convicted of the enumerated crimes the
right to vote in presidential elections and violated the right of individuals convicted of one
of the state Attorney General’s 11 additional theft crimes to vote in state and federal
elections. The plaintiffs alleged violations of the Mississippi Constitution, the Equal
Protection Clause of the Fourteenth Amendment, and the National Voter Registration
Act.*® The plaintiffs sought declaratory and injunctive relief and moved to extend the voter
registration deadline so that individuals convicted of one of the additional eleven crimes
could vote in the November 2006 election. The plaintiffs also sought a temporary
restraining order and preliminary injunction, which were denied. The state then filed a
motion to dismiss the plaintiffs’ claim, which was also denied.2® After discovery requests
were propounded, additional plaintiffs filed a motion to join the suit in February 2008, but

198 [bid.

194 See Letter from Wan J. Kim, Assistant Attorney Gen., U.S. Dep’t of Justice, to Tommy Coleman,
Esq. (Sept. 12, 2006), htips://'www justice.gov/sites/default/(iles/crilegacy/2014/05/30/GA-2700.pdl.

195 Complaint, Strickland v. Clark, Case No. G2006-1753 S/2 (Chane. Ct. Miss. 2006).

198 Mr1ss. CONST. art. 12, § 241; see also Complaint at 9 2, Strickland v. Clark, Case No. G2006-1753
S/2 (Chane. Ct. Miss. 2006).

197 Complaint at § 22-25, Strickland v. Clark, Case No, G2006-1753 §/2 (Chanc. Ct, Miss. 2006).
13 Id, at 9§ 3-4.
199 Id. at 4 6.

200 See Response in Opposition to Plaintiffs’ Motion for Preliminary Injunction at n.1, Young v.
Hosemann, No. 3:08-cv-567 (S.D. Miss. Sept. 12, 2008).
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the state court did not rule on that motion,#! so they filed a separate suit in federal
court.>0?

21. NAACP v. Carnahan - Missouri 2006

In September 2006, the NAACP and several other civic organizations and individual
plaintiffs sued the Missouri Secretary of State and other state officials in a lawsuit seeking
a declaratory judgment that the state’s new photo 1D requirement to vote was
unconstitutional and to enjoin its enforcement.2% The plaintiffs argued that the photo ID
law imposed an unauthorized, unnecessary, and undue burden on the fundamental right to
vote in violation of the Fourteenth Amendment, an unconstitutional poll tax in violation of
the Twenty-Fourth Amendment, was a violation of the Civil Rights Act of 1964, and a
violation of Section 2 of the Voting Rights Act. Among the factual allegations presented
were the various costs necessary (o obtain an acceptable photo ID to vote, including the
underlying documents to obtain an acceptable 1D, and how the law would
disproportionately burden Black and Latino voters, students, women, the disabled, the
elderly, and the working poor.2% State officials themselves estimated that the law could
disenfranchise 170,000 to 240,000 eligible voters.205

The plaintiffs filed a preliminary injunction motion in September 2006 to enjoin
enforcement of the law.2% The plaintiffs’ suit was voluntarily dismissed without prejudice
in November 2006297 after the Missouri Supreme Court, in separate state litigation, struck
down the law as violating several provisions of the Missouri Constitution.?*® The Missouri
Supreme Court in an en banc decision affirmed the trial court’s conclusions that the faw
placed a substantial burden on the fundamental right to vote and violated the state
constitution’s equal protection clause and guarantee of the right of qualified, registered
citizens to vote.2?® The court also agreed that the photo 1D law placed heavy burdens on
specific populations and rejected the state’s argument that the law was justified to protect
against voter fraud because the facts did not support that in-person voter fraud was a

201 See id. at 2.

202 Complaint for Injunctive and Declaratory Relief, Young v. Hosemann, No. 3:08-cv-567 (S.D. Miss.
Sept. 19, 2008).

203 Complaint for Declaratory and Injunctive Relief, NAACP v. Carnahan, No. 2:06-CV-04200-SOW
(W.D. Mo. Sep. 6, 20006).

204 See id. 99 25-37.
205 See id. ¥ 24; see also Weinschenk v. State, 203 S W.3d 201, 206 (Mo. 2006).

206 Plamtiff's Motion for a Preliminary Injunction, NAACP v. Carnahan, No. 2:06-¢v-04200 (W.DD. Mo.
Sep. 22, 2006).

207 Qrder Lifting Stay, Dismissing Motion for Preliminary Injunction, and Dismissing Case without
Prejudice, NAACP v. Carnahan, No. 2:06-CV-04200-SOW (W.D. Mo. Nov. 21, 2006).

208 Weinschenk, 203 SW.8d at 206. The ACLU and several other organizations filed an amicus brief
in support of the plaintiffs in the state case. Brief for NAACP, Inc., et al. as Amici Curiae,
Weinschenk v. State, 203 No. SC 88039 (Mo. 2006).

209 Weingchenk, 203 S.W.3d at 204.
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problem in Missouri.?!® With respect to the state’s argument that it had a compelling
interest in combating the perception of voter fraud, the court found that “[wlhile the State
does have an interest in combating those perceptions [of voter fraud], where the
fundamental rights of Missouri citizens are at stake, more than mere perception is required
for their abridgement.”21!

22, Stewart v. Blackwell — Ohio 2006

Voters in Ohio, represented by the ACLU and ACLU of Ohio, brought a class action lawsuit
in 2002 challenging the state’s use of punch card ballots and optical scan systems.2!2
Neither system used by Ohio provided notice to voters if there were possible errors in how
they marked their ballots that could prevent their votes from being counted. The plaintiffs
sued the Ohio Secretary of State, members of the Ohio Board of Examiners for the Approval
of Electoral Marking Devices, members of various county boards of elections, and members
of various county councils. At the time, Ohio relied predominantly on punch card voting
systems; 69 of the state’s 88 counties used punch cards. Those 69 counties included 72.5% of
all registered voters in Ohio and 74% of the state’s 11,756 voting precincts. Among the 19
counties that did not use punch cards, two used lever voting machines, six had electronic
voting devices, and 11 used optical scanning equipment.2t

The plaintiffs were two subclasses of voters. The first argued that non-notice punch card
and optical scan systems violated the Fourteenth Amendment.214 The second consisted of
African American voters from Hamilton, Summit, and Franklin counties whe alleged their
votes were disproportionately at risk of being rejected in violation of Section 2 of the Voting
Rights Act.?"® Using lay and expert testimony, the plaintiffs demonstrated racial disparities
in counted votes due to flaws in non-notice technology. Election officials in I{amilton
County also repeatedly expressed concern that punch card systems disfranchised African
American voters in Cincinnati.

During the 2000 presidential election, punch card voting equipment resulted in greater
intra-county racial differences in overvoting and undervoting than notice technology. The
analysis by the plaintiffs’ expert, Dr. Richard Engstrom, showed that in the 2000
presidential election in Hamilton County, the county seat of Cincinnati, Black voters’
ballots were rejected for overvoting at nearly seven times the rate of non-Black voters. 218

210 See id. at 209-210.
21 Id, at 218,

212 Complaint for Declaratory and Injunctive Relief with Class Allegations, Stewart v. Blackwell, No.
5:02-CV-2028 (N.D. Ohio Oct. 11, 2002).

218 Steweart v, Blackwell, 356 F. Supp. 2d 791, 810 (N.D. Ohio 2004).

214 Complaint for Declaratory and Injunctive Relief with Class Allegations at 32, Stewart v.
Blackwell, No.5:02-CV-2028 (N.D. Ohio Oct. 11, 2002).

215 Ibid,

216 LAUGHLIN MCDONALD AND DANIEL LEVITAS, THE CASE FOR EXTENDING AND AMENDING THE VOTING
RIGHTS ACT. VOTING RIGHTS LITIGATION, 1982-2006: A REPORT OF THE VOTING RIGHTS PROJECT OF
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His Hamilton County analysis showed that Blacks undervoted at nearly twice the rate of
non-Blacks, and adjusted for estimated and intentional undervotes, suffered unintentional
undervotes seven and a half times more than non-Black voters. In Montgomery County, the
county seat of Dayton, Black voters experienced residual voting around two and a half
times as often as non-Black voters. Similarly, Black voters in Summit County, the county
seat of Akron, experienced overvoting more than nine times the rate of non-Blacks. Summit
County’s Black voters also experienced total undervoting almost two and a half times more
frequently than non-Blacks and unintentional undervoting over three times more than
other voters.2!7

The plaintiffs compared these results with Franklin County, which used direct record
electronic (DRE) voting machines in order to determine if election machinery was the cause
of the disparities and found there was no racial disparity in the number of overvotes in the
county. DRE machines also appeared to reduce the rate of accidental under-voting. For non-
Blacks, the rate became negligible, and for Black voters, it dropped below 1%, nearly
eliminating the racial gap in accidental undervotes.

The plaintiffs’ experts testified that racial disparities in the residual vote rates could not be
separated from the evident and consistent socioeconomic disparities between Blacks and
whites in each of the three counties. However, while error-prone punch card machines used
in Hamilton, Summit, and Montgomery counties amplified racial disparities in the counties
and caused a gap in residual ballot rates between white and Black voters, the voting
technology used in Franklin County prevented a similar gap. In other words, unlike the
three defendant counties, Franklin County’s use of DRE machines overcame ambient racial
disparities to ensure that Blacks and whites had an equal opportunity to participate in the
political process. 28

On December 14, 2004, the district court ruled against the plaintiffs.2!% The court did not
find a Section 2 violation, primarily because majority white counties in the state also had
high residual vote rates. The plaintiffs appealed and argued that the court erred by
applying a “rational basis” level of scrutiny. Sitting en bane, the court of appeals vacated
the judgment for mootness, since the challenged machines were no longer in use.220

23. Citizen Equal Rights Alliance v. Johnson — Montana 2007

Citizens Equal Rights Alliance, Inc. and associated entities filed suit in federal court in
May 2007, alleging that various forms of fraud were committed during the November 2006

THE AMERICAN CIVIL LIBERTIES UNION 805 (Mar. 2006),
https://www.aclu.org/files/votingrights/2005_report.pdf.

217 See id.

218 Spe Stewart, 356 F. Supp. at 795-796.

219 Id

226 Stewart v. Blackwell, 473 T.3d 692 (6th Cir. 2007).
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general election on the Crow Indian Reservation in Big Horn County, Montana.?*! The
plaintiffs claimed that the tribal government’s endorsement of certain tribal members
running for Big Horn County offices in the 2006 election constituted “election fraud and/or
voting rights abuses,”222 even though the right of an organization or group to endorse
candidates for public office is protected by the First and Fourteenth Amendments of the
Constitution.2?8 The plaintiffs’ other claims of fraud, including double voting and insecure
ballot boxes, were similarly without merit. Despite failure to establish evidence of fraud,
the plaintiffs argued that the alleged fraud diluted white voting strength in violation of the
Fourteenth and Fifteenth Amendments and Section 2 of the Voting Rights Act and sought
removal of all precinets from the Crow Indian Reservation.

The ACLU filed a motion to intervene on behalf of Crow tribal members in July 2007.224 1n
November 2007, the district court granted motions to dismiss in favor of the county and
state defendants.?2® Among its findings, the court determined that the plaintiffs failed to
state a federal claim and failed to prove that the defendants had acted with discriminatory
intent or racial animus against the plaintiffs or white voters of the county. The complaint’s
dismissal mooted the ACLU’s motion to intervene. However, the plaintif(s were allowed to
file an amended complaint joining federal officials as additional defendants.?* Once again,
the ACLU filed a motion to intervene on behalf of tribal members.22” But, in March 2008

221 Complaint for Declaratory and Injunctive Reliel at 9 1, 14, Citizen Equal Rights Alliance v.
Johnson, No. 1:07-¢v-00074 (D. Mont. May 24, 2007).

222 See id. at ¥ 14.

223 This was not the first time whites had accused Indians of voter fraud in Big Horn County. Carroll
Graham, a non-Indian and a state senator from Big Horn County, charged that election fraud had
been committed during the 1982 primary and requested an investigation by the State Commissioner
of Political Practices. He complained, among other things, that Indian voters had been bribed with
sandwiches and potato chips by the successful primary candidates or their supporters. Jack Lowe, an
attorney with the commissioner’s office, conducted a four-day investigation of the allegations and
concluded that no fraud had occurred. According to Lowe, the practices complained of “would raise no
eyebrows in some other parts of the state.” Lowe concluded that “the most striking feature of Big
Horn County politics is this: there is a very unfortunate racial polarization taking place. This
election is seen by some as a sort of latter-day Indian uprising.” A federal court, in a successful
Indian vote dilution case, described the allegations of voter fraud on the Crow Reservation as
“unfounded.” See Windy Boy v. County of Big Horn, 647 F. Supp. 1002 (D. Mont. 1986).

224 Motion for Leave to Intervene, Citizen Equal Rights Alliance v. Johnson, No. 1:07-¢v-00074 (1.
Mont. July 16, 2007).

225 Order Granting Defendants’ Motion io Dismiss, Citizen Equal Rights Alliance v. Johnson, No.
1:07-cv-00074 (D. Mont. Nov. 5, 2007).

225 Amended Complaint for Declaratory and Injunctive Relief, Motion for Leave to Intervene, Citizen
Equal Rights Alliance v. Johnson, No. 1:07-cv-00074 (D. Mont. Nov. 19, 2007).

227 Motion for Leave to Iniervene, Citizen Equal Rights Alliance v. Johnson, No. 1:07-cv-00074 (D.
Mont. Feb. 19, 2008).
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the plaintiffs filed a voluntary notice of dismissal of their case.228
24, Madison v. Washington ~ Washington 2007

In March 2006, King County Superior Court Judge Michael Spearman struck down a
Washington state law that denied voting rights to thousands of formerly incarcerated
persons solely because they owed court-imposed fines. The ACLU and ACLU of Washington
represented three individuals who were unable to vote because they could not pay the
court-imposed financial obligations. The challenged state law prohibited individuals from
voting after they finished their prison terms until they completely satisfied a number of
fines and fees. These legal financial obligations included docket and filing fees, court costs,
restitution, and costs related to incarceration. Interest on these court-imposed assessments
accrued at 12% a year.?? According to Washington’s own statistics, more than 90% of
people were indigent at the time of charging, so it was extremely difficult for many
returning citizens to pay the financial assessments upon release. Additionally, at the time
of litigation, disfranchisement alfected about 3.7% of eligible voters in Washington—almost
double the national average, and more than 250,000 people in Washington could not vote
because of a prior felony conviction. The impact of the disenfranchisement law was
widespread and disproportionately impacted people of color in Washington, where marked
racial disparities in the state’s incarceration rate meant the state disfranchised almost 25%
of all voting-age African American males.?*

After a favorable lower court ruling granting summary judgment for the plaintiffs, the state
appealed.?! In a 6-3 decision issued in July 2007, the Supreme Court of Washington
reversed. The majority held that persons with felony convictions no longer had a
fundamental right to vote and, as a result, applied a rational basis standard to review the
law—the lowest level of judicial scrutiny. The court concluded that Washington had a
rational basis for “limiting political participation of those unwilling to abide by laws and in
requiring the completion of all sentence elements before the right to vote is restored.”232
The court did not address the plaintiffs’ argument that people’s financial inability—not
their unwillingness—to pay financial obligations does not indicate whether or not they are
law-abiding citizens. Three dissenting judges countered that the financial conditions
violated the Equal Protection Clause, reasoning that drawing a financial line between some
formerly incarcerated persons—thus allowing some to vote but net others—was
impermissible.? The case generated support for the legislature to repeal the conditioning

228 Notice of Dismiss, Motion for Leave to Intervene, Citizen Equal Rights Alliance v. Johnson, No.
1:07-¢v-00074 (D. Mont. Mar. 25, 2008).

229 Complaint, Daniel Madison v. State of Washington, No. 04-2-33414-4 SEA (Sup. Ct. Wash. Oct.
21, 2004).

250 Press Release, ACLU, Washington Court Strikes Down Modern FForm of Poll Tax (Mar. 28, 2006)
https://www.aclu.org/press-releases/washington-court-strikes-down-modern-form-poll-tax.

25t Madison v. State, No. 04-2-33414-4SEA, 2006 WL 3713716 (Wash. Super. 2006).
232 Madison v. State, 163 P.3d 757, 771 (Wash. 2007).

238 I, at, 778-82 (Alexander, J., Chambers, J., Johnson, J., dissenting)
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of voting rights restoration on the ability to pay off all court-imposed fines and fees. 234
25.  Nick v. Bethel — Alaska 2007

In June 2007, the ACLU, ACLU of Alaska, and Native American Rights Fund represented
Alaskan Natives in the Bethel Census Area of Alaska, where more than 10,000 Yup'ik
speakers reside. They contended the state and the City of Bethel failed to provide language
assistance in the Yup'ik language as required by the special minority language provisions of
the Voting Rights Act, Section 4()(4) and Section 203.225 These complaints alleged the
failure to provide written language assistance to voters by way of translations of election
materials and the failure to provide oral language assistance by way of translators,
interpreters, and adequately trained election officials. The plaintiffs also claimed that the
defendants failed to comply with the preclearance provision of Section 5 of the Voting
Rights Act and sought to allow Alaska Native limited-English proficient volers to receive
assistance from the person of their choice as required by Section 208 of the Voting Rights
Act.

The litigation presented a number of distinct challenges. Not only were the plaintiffs
geographically isolated and remote, making travel difficult and time consuming, but it was
difficult to communicate without the assistance of Yup’ik translators. For example,
attorneys for the plaintiffs engaged in election monitoring during the general election on
November 4, 2008, but to do so they had to fly on small planes to several isolated Native
villages and utilize translators to interview, follow up, and obtain translated declarations
from voters about their experiences at the polls.2#

In July 2008, the plaintiffs obtained a preliminary injunction against the state defendants.
The district court held that the plaintiffs had demonstrated a substantial likelihood of
success on the merits of their claims and enjoined the state from further failure to provide
adequate and effective language assistance. Specifically, the court ordered the state to
undertake efforts to provide mandatory poll worker training in the requirements of the law,
hire a language assistance coordinator fluent in Yup'ik, recruit bilingual poll workers or
translators, provide written sample ballots in Yup'ik, provide preelection publicity in
Yup'ik, ensure the accuracy of translations, provide a Yup'ik glossary of election terms, and
submit pre and post-election reports to the court.2s7

234 See WASH. REV. CODE § 29A.08.520(1); see also Felons and Voting Rights, WASHINGTON
SECRETARY OF STATE, htips:/Avww.sos.wa.gov/elections/voters/felons-and-voting-rights. aspx
(regarding fines, restitution, or other legal {inancial obligations, “You are not required to completely
pay off vour fines, restitution, or other legal (inancial obligations (LFOs) before vou register to vote.
However, your voting rights can be revoked if the sentencing court determines that you have failed
to comply with the terms of your legal f{inancial obligations”).

235 See Complaint, Nick v. Bethel, No. 3:07-cv-0098 (D. Alaska Jun. 11, 2007); First Amended
Complaint, Nick v. Bethel, No. 3:07-¢v-00098 (. Alaska May 22, 2008).

236 ACLU Voting Rights Project, ANNUAL REPORT: JANUARY 1, 2010-DECEMBER 31, 2010 8,
htips:/fwww.acluorg/sites/default/Ailes/Aield_docament/VRP_Annual Report_2010.pdf.

257 Nick v. Bethel, No. 3:07-cv-00098, 2008 W1. 11456134, at *6-7 (. Alaska July 30, 2008).
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On July 31, 2009, the court accepted a consent decree and settlement agreement entered
into by the plaintiffs and the City of Bethel.2®® It provided for translators at the polls,
mandatory training for all translators working in city elections, the provision of a Yup'ik-
English election glossary, broadcasting of Yup'ik-language election announcements,
advance publication of translator services prior to elections, and translation of initiatives
and referenda into written Yup'ik. 2 The city also agreed to seek Section 5 preclearance of
the settlement agreement.

Following more litigation, the plainti{fs and the state defendants entered into a settlement
agreement providing for minority language assistance to Yup'ik speakers includiug poll
workers to serve as bilingual translators, Yuip’ik sample ballots, a comprehensive Yup'ik-
English glossary of election terms, radio election ads in Yup'ik, election video broadcasts in
Yup'ik, outreach to Yup'ik speakers, the formation of a Yup'ik Translation Panel,
translation of ballot measures, and compliance with Section 5 preclearance. The agreement
also called for payment of the plaintiffs’ lawyers fees and retention of enforcement
jurisdiction by the district court until December 31, 2012. The agreement was formally
approved by the district court on February 16, 2010. #4° Monitoring of elections and the
implementation of the settlement agreements is ongoing.

26. Johnson v. Bredesen ~ Tennessee 2008

For several years, Tennessee had one of the most cumbersome and eonfusing felon re-
enfranchisement schemes in the nation. In 2006, the legislature amended the law to allow
people convicted of “infamous crimes” to apply for a Certificate of Restoration. The law,
however, requires that applicants pay all victim restitution and be current on any child
support obligations.2# Prior to the 2006 amendment the state did not require individuals
with past convictions, who had otherwise completed all the terms of their sentence, to pay
legal financial obligations before being eligible to seek restoration of their voting rights.24

On February 25, 2008, the ACLU and ACLU of Tennessee filed a lawsuit challenging the
requirement to pay legal financial obligations as a condition of rights restoration as
unconstitutional under the Fourteenth and Twenty-Fourth Amendments and state laws, 243
The lawsuit also highlighted the fact that individuals who do not have a criminal conviction
but owe outstanding child support do not risk losing their voting rights for failure to pay.

288 Order from Chambers, Nick v. Bethel, No. 3:07-cv-00098 (D. Alaska July 31, 2009).

239 See Consent Decree and Settlement Agreement, Nick v. Bethel, No. 3:07-cv-00098 (D. Alaska July
9, 2009).

240 OQrder Granting Parties’ Joint Request for Approval of Settlement Agreement on §§ 203, 4(D4 &
208 Claims, Rescission of Preliminary Injunction, and Dismissal of Case With Prejudice at 2, Nick v.
Bethel, No. 3:07-cv-00098 (. Alaska Feb. 16, 2010).

241 See Johnson v. Bredesen, 624 F . 3d 742, 744-45 (6th Cir. 2010).
242 [d. at, 745.

243 Complaint for Declaratory Relief, Injunctive Relief, and Nominal Monetary Damages, Johnson v.
Bredesen, No. 3.08-¢v-00187 (M.D. Tenn. Feb. 25, 2008).
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Two of the three plaintiffs in the case, Terrence Johnson and Jim Harris, owed outstanding
child support payments but had custody of their children.

The complaint also included a due process claim on behalf of a plaintiff who, prior to the
lawsuit being filed, attempted to complete and submit a Certificate of Restoration
application. The law requires a supervising authority, such as a probation officer or
criminal court clerk, to complete a portion of the Certificate of Restoration. However, the
state had not implemented a set of procedures that all counties have to follow when
determining whether a person convicted of an “infamous crime” owes a legal financial
ohligation, and if so, whether that person has satisfied the requirement. Supervising
authorities refused to sign the form for this plaintiff on the grounds that he owed victim
restitution. Yet, neither the county nor the state provided him with documentation
confirming whether or not he owed any money. 24

Three of the defendants filed a motion to dismiss for failure to state a claim, which the
court denied. The defendants then filed a motion for a judgment on the pleadings, arguing
that even assuming all of the allegations in the complaint were true, the plaintiffs’ claims
still failed as a matter of law. After a hearing, the court granted the defendants’ motion as
to all of the claims except for the due process claim. The parties eventually settled one of
the plaintiff's claims, and he was able to vote in the November 4, 2008, general election.

The plaintiffs appealed the dismissal of the remainder of their claims to the Sixth Circuit.
In a 2-1 decision, a panel affirmed the dismissal of the plaintiffs’ claims. 25 The majority
ruled that Tennessee’s re-enfranchisement scheme does not violate the Equal Protection
Clause because the State has a rational basis for requiring payment of restitution and child
support, even il the child support payment has nothing to do with the underlying
conviction. The panel also held that conditioning the right to vote on payment of restitution
and child support is not equivalent to imposing a poll tax and, therefore, the Twenty-Fourth
Amendment is not implicated.2*® The majority also rejected the plaintiffs’ claim under the
Privileges and Immunities Clauses of the U.S. Constitution and Tennessee Constitution,
reasoning that the provisions do apply to voting rights.2¢7 In her dissent, Judge Moore
concluded that the Supreme Court’s decisions in Harman v. Forssenius,2#¢ Griffin v. lllinots,
229 and its progeny, required the court to conclude that the law violated hoth the Equal
Protection Clause and the Twenty-Fourth Amendment.2 The plaintiffs filed a petition for
rehearing en banc which the Sixth Circuit denied on December 17, 2010.25%

24 See id. at 99 1-9,

245 Johnson, 624 F.3d 742.

246 Td. at 750-754,

247 [d. at 751-752.

248 Harman v. Forssenius, 380 U.S. 528 (1965).

249 Griffin v. Hlinots, 351 U.S. 12 (1956).

250 Id., at 754-780.

251 Johnson v. Haslam, 624 F.3d 742 (6th Cir. 2010), cert. denied, 563 U.S, 1008 (2011).
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27. Morales v. Handel; Morales v. Kemp - Georgia 2008

This action was filed by the ACLU, the Lawyers’ Committee for Civil Rights Under Law,
and the Mexican American Legal Defense and Educational Fund (MALDEF) to challenge a
new system of voter verification involving citizenship checks being implemented by the
state of Georgia weeks prior to the 2008 presidential election.#2 Georgia's system
attempted to match information of voter registration applicants with information contained
in the state’s Department of Driver Services database and the Social Security
Administration database to verily eligibility, flagging individuals whose information did not
match to local registrars for special scrutiny. Without providing procedures for evaluating
citizenship, the Secretary of State directed county election officials to not permit individuals
with flagged registration records to vote a regular ballot unless and until the county
verified the individual's citizenship. Individuals designated as potential noncitizens would
instead have to vote a “challenged” ballot.?*

The complaint argued that the process was inaccurate and error-prone, resulting in the
plaintiff being wrongly flagged as a noncitizen and deemed ineligible to vote, even though
he had duly registered and had taken steps to prove his citizenship in response to the
county’s scrutiny of his citizenship status by providing a passport to the county clerk.? The
plaintiff sought declaratory relief and temporary and permanent injunctive relief on behalf
of himsell and the class of residents of Georgia who had submitted timely voter registration
forms and were wrongly being flagged as noncitizens. The plaintiff argued that the flawed
matching procedures were illegally implemented because the state failed to seek
preclearance as required by Section 5 of the Voting Rights Act and was in violation of the
National Voter Registration Act (NVRA), which prohibits systematic challenges to voter
registration 90 days prior to an election subject to certain exceptions provided in the statute
which did not apply in this case.?%®

Georgia argued that it was complying with the NVRA and that because it was attempting
to comply with a federal law, the change did not reflect a policy choice made by state or
local officials and did not have to be precleared.? Specifically, Georgia argued that the
verification procedures were adopted in a purported effort to comply with the Help America
Vote Act (HAVA) and its directive to states to accurately maintain their statewide voter
registration lists and verify certain voter information.?” HAVA provides a process for states
to remove duplicate registrations and help ensure the accuracy of information submitted by

252 Complaint for Declaratory and Injunctive Relief — Class Action, Morales v. Handel, No. 1:08-cv-
03172 N.D. Ga. Oct. 9, 2008).

260 Id, at §
24 1. at

285 See id. at 19 64-69; Motion for Preliminary Injunction and Temporary Restraining Order and to
Convene Three-Judge Court, Morales v. Handel, No. 1:08-cv-03172 (N.D. Ga. Oct. 9, 2008).

256 Response to Motion for Temporary Restraining Order and Preliminary Injunction at ¥§ 3, Morales
v. Handel, Case No. 1:08-cv-03172 (N.D. Ga. Oct. 10, 2008).

257 See id.
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the registrants by matching registrants’ information against information contained in a
state’s drivers’ license database and the Social Security Administration database.?*® Such
information, however, does not include information on citizenship status, since voters
already verify their citizenship during the registration process. Further, HAVA does not
require states to use the matching process to verify eligibility to vote, which is what Georgia
attempted to do and in a manner that wrongly flagged eligible voters as noncitizens. 2%

A three-judge court was empaneled and granted the plaintiff’s motion for a preliminary
injunction, finding that at least two aspects of the state’s voter verification procedure
constituted changes in the state’s voting process and required Section 5 preclearance prior
to implementation.?®® During the course of litigation, the state submitted the voting
changes to the Department of Justice for preclearance. The organizations representing the
plaintiff then filed a comment letter with Department of Justice in November 2008, asking
it to either object to the submission or request additional information to evaluate its impaet
upon language and racial minorities. The Justice Department interposed an objection to
the state’s submission, finding that the verification procedures were inaccurate and
diseriminatory and determining that the procedure created disparate voting burdens for
Latino, Asian American, and African American citizens than for white citizens. !

In September 2009,Georgia moved to dismiss arguing that the verification program was
authorized under hoth state and federal law and that the plaintiffs complaint was moot
given the state’s newly enacted proof of citizenship law.%2 The plaintiff moved for summary
judgment seeking a final judgment permanently enjoining the Secretary from using the
voter verification procedures unless the procedures were precleared.?® In June 2010, the
three-judge panel issued an order finding that the appropriate remedy was to extend the
existing preliminary injunction to the upcoming elections in Georgia.?* Subsequently,
Georgia filed suit in the U.S. District Court for the District of Columbia seeking a
declaratory judgment that the voter verification program did not. violate Section 5,
discussed infra.

28, State ex rel. Colvin v Brunner ~ Ohio 2008

258 Amended Complaint for Declaratory and Injunctive Relief at §9 18-20, Morales v. Handel, No.
1:08-¢v-03172 (N.D. Ga. March. 10, 2009).

29 Id, at § 21.
20 Morales v. Handel, No. 1:08-cv-03172, 2008 WL 9401054, at*8 (N.D. Ga. Oct. 27, 2008).

261 Letter from Loretta King, Acting Assistant Attorney Gen., Civil Rights Div., U.S. Dep't of Justice,
to The Honorable Thurbert E. Baker, Attorney Gen. (May 29, 2009),
https:/iwww justice.gov/sites/default/files/crtAegacy/2014/05/30/1_090529.pdf.

262 See Defendant’s Brief in Support of Motion to Dismiss or in the Alternative Motion for Summary
Judgment, Morales v. Handel, No. 1:08-¢v-03172 (N.D. Ga. Sept. 4, 2009).

263 Plaintiffs’ Motion for Summary Judgment and Permanent Injunctive Relief, Morales v. Handel,
No. 1:08-cv-03172 (IN.D. Ga. Sept. 4, 2009).

284 Order, Morales v. Handel, No. 1:08-cv-03172 (N.D. Ga. Jun. 15, 2010).
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In 2006, Ohio began permitting voters to receive no-fault absentee ballots in person at the
county boards of elections as a form of early voting. Many election officials promoted
absentee voting as a way for voters to avoid the long lines and technical glitches that
plagued elections in Ohio. In 2008, Ohio’s registration deadline was October 6, but early
and absentee voting began on September 30. This allowed a prospective voter to register to
vote and receive an absentee ballot in person on the same day during a five-day window, in
essence a variation of same day registration known as “Golden Week.” When news broke
that Democrats’ Get Out the Vote efforts would take advantage of this directive,
Republicans threatened to sue. They argued that a voter must be registered to vote for at
least 30 days before receiving an absentee ballot.

Two registered voters filed for a writ of mandamus to require the Ohio Secretary of State to
prohibit the “Golden Week” practice of allowing voters to register and vote on the same
day.?®» The ACLU, together with various national and local voting rights groups, filed an
amicus brief urging the court to dismiss the voters’ claims. The brief argued that the
plaintiffs’ interpretation of state law was erroneous and violated Section 202 of the Voting
Rights Act, Section 1971 of the Civil Rights Act, the National Voter Registration Act, and
the First and Fourteenth Amendments. 266

On September 29, 2008, the Ohio Supreme Court ruled against the plaintiffs and held that
any voter who would be registered for 30 days as of Election Day on November 4 would be
able to request and receive an absentee ballot.?7

29. State ex rel. Skaggs v. Brunner; NEOCH v. Brunner - Ohio 2008
ACLU as amicus for defendants

This litigation was originally filed in the Ohio Supreme Court on November 13, 2008,
challenging then Ohio Secretary of State Jennifer Brunner’s determination that
approximately one thousand provisional ballots cast by registered and qualified voters,
which lacked a printed name or signature on the ballot envelope, nonetheless complied with
state law and should be counted. The plaintiffs were two voters from Franklin County who
filed suit to challenge this determination and requested a writ of mandamus and temporary
restraining order against Brunner and the Franklin County Board of Elections to prohibit
them from counting the ballots.?%® The issue originated as the result of the Franklin County
Board of Elections’ decision to create its own provisional ballot envelope form for use in the
2008 general election, even though a provisional ballot envelope format was prescribed by
the Secretary of State. Franklin County’s provisional envelope included a written
nstruction that a voter was required to print their own name on the form—had the board
used the Secretary of State’s prescribed form, a poll worker would have filled out the form

265 Spe Verified Petition for Writ of Mandamus, State ex rel. Colvin v Brunner, No. 08-1813 (Ohio
Sept 12, 2008).

266 Brief of Amici Curice 1Matters et al. in Opposition to Relators’ Petition, Ohio ex Rel. Skaggs v.
Brunner, No. 2:08-¢v-1077 (Ohio Nov. 13, 2008).

267 State ex rel. Colvin v Brunner, 120 Ohio St.3d 110 (Ohio 2008).
268 Complaint, Ohio ex Rel. Skaggs v. Brunner, No. 2:08-cv-1077 (Oh. Supreme Ct. Nov. 13, 2008).
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for the provisional voter and simply asked the voter to sign.26® Qhio law also required poll
workers to verify that a provisional voter had executed and signed the written affirmation.

Approximately 1,000 provisional ballots cast in Franklin County in the November 4, 2008,
election were alleged to have been incomplete because they lacked a printed name or
signature.?™ Also at issue were the results of three extremely close congressional races in
the Fifteenth Congressional District, Twentieth House District, and Nineteenth House
District, which might have been determined by the 1,000 provisional ballots.2™ All of the
disputed ballots were cast by voters who were properly registered and eligible to vote in
their precincts and included a name, either in print or signature form, and other
information that allowed the voters who cast the ballots to be identified.?™

The case was removed to federal court and considered with two other consolidated cases
challenging Ohio’s provisional ballot process for the 2008 election.?™ On November 14, the
plaintiffs moved to remand the case back to state court, arguing that no federal question
was raised that gave the federal district court jurisdiction.*™ The district court denied the
motion on November 16, finding in part that the complaint contained Equal Protection
Clause questions.?” On November 20, the district court granted summary judgment for the
Secretary of State and permitted the provisional ballots to be counted. The district court
determined that the deficiencies on the provisional ballot forms associated with the
disputed ballots were the result of poll worker ervor in failing to verify completion of the
form, as required under state law.2% The plaintiffs appealed, arguing that removal and
consolidation was improper, as they had not pled any federal claims, and that the district
court’s erred in granting summary judgment to the Secretary of State.2™

The ACLU filed an amicus brief arguing that the plaintiffs’ interpretation of the law
violated Section 1971 of the Civil Rights Act of 1964, which prohibits officials from denying
the right of any individual to vote because of an error or omission on any document relating
to any application, registration, or other act requisite to voting if immaterial to determining

289 See Brief for ACLU Voting Rights Project and ACLU of Ohio as Amici Curiae in Opposition to
Relators’ request for a writ, at 3, Ohio ex rel. Skaggs v. Brunner, No. 08-4585 (6th Cir. 2008).

270 State ex rel, Skaggs v. Brunner, 120 Ohio St. 3d 506, 509 (2008).

2711 See Complaint at 98, Ohio ex Rel. Skaggs v. Brunner, No. 2:08-cv-1077 (Oh. Supreme Ct. Nov. 13,
2008); State ex rel. Skaggs v. Brunner, 120 Ohio St. 3d at 511-512.

272 See State ex rel. Skaggs v. Brunner, 120 Ohio St. 3d at 509.

278 See Ohio Republican Party v. Brunner, No. 2:08-cv-913 (S.D. Oh. 2008); Northeast Ohio Coalition
for Homeless v. Brunner, No. C2-06-896 (5.12. Oh. 2008).

274 Motion for Remand of Case to the Ohio Supreme Court, Ohio ex rel. Skaggs v. Brunner, No. 2:08-
cv-1077 (S.D. Oh. Nov. 14, 2008)

27 Ohio ex rel. Skaggs v. Brunner, 588 T, Supp. 2d 819, 826 (S.D. Ohio 2008).
276 State ex rel, Skaggs v. Brunner, 588 F. Supp. 2d 828, 836-37 (S.1). Chio 2008).

277 See Emergency Motion of Relators/Appellants, Ohio ex rel. Skages v. Brunner, No. 08-4585 (6th
Cir. Nov. 20, 2008).
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the voter's qualifications.?® On November 25, the Sixth Circuit agreed with the plaintiffs’
argument that federal jurisdiction was improper and remanded the case back to the Ohio
Supreme Court.2” The ACLU again filed an amicus brief in support of Secretary Brunner’s
determination that the ballots should be counted on the same theory under Section 1971 of
the Civil Rights Act of 1964. However, the Ohio Supreme Court ruled that state law
required the provisional ballot envelope be completely executed in order for the ballots to
count.?8 As a result, nearly 1,000 Ohio registered voters’ ballots were discarded, potentially
swinging the outcome of the three races.

30. Ohio Republican Party v. Brunner — Ohio 2008

In September 2008, the Ohio Republican Party filed suit against the Ohio Secretary of
State in federal court seeking a temporary restraining order and preliminary and
permanent injunctions to block a directive issued by the Secretary allowing voters to
register to vote and receive an absentee ballot on the same day during the five-day overlap
between state’s voter registration and absentee voting periods. Effectively, the overlap
between the registration and absentee voting periods permitted voters to register and vote
on the same day for those five days.?®! The plaintiff wanted to prohibit this and alleged that
the Secretary of State’s directive violated various state and federal laws. The ACLU, ACLU
of Ohio, and other civil rights organizations filed an amicus brief arguing that there was no
federal question giving the district court jurisdiction over the case and that the court should
abstain from second-guessing an interpretation of the state’s election law by the chief state
election official?® gince there was a similar petition pending in the Ohio Supreme Court.2%
The brief further argued that if the relief sought by the plammtiff was granted, it would
violate federal voting laws rather than uphold protected voting rights.28 The district court
abstained from ruling in light of the Ohio Supreme Court’s decision on September 29, 2008,
upholding the actions taken by the Ohio Secretary of State, 285

On October 5, the plaintiffs filed a renewed motion for a temporary restraining order
requesting the court to rule on its claim under the Help America Vote Act (HAVA), which

278 Brief for ACLU Voting Rights Project and ACLU of Ohio as Amici Curiae in Opposition to
Relators’ request for a writ, at 4, Ohio ex Rel. Skaggs v. Brunner, No. 08-4585 (6th Cir. 2008).

279 Ohio ex rel. Skaggs v. Brunner, 549 F.3d 468 (6th Cir. 2008).
280 Ohio ex rel. Skaggs v. Brunner, 9500 N.E.2d 982 (Ohio 2008).

281 Verified Complaint for Temporary Restraining Order and Preliminary and Permanent Injunction,
Ohio Repuhlican Party v. Brunner, 2:08-cv-00913 (S.D. Ohio Sept. 26, 2008).

282 Brief as Amicus Curice of ACLU of Ohio et al. in Opposition to Plaintiffs’ Application for
Temporary Restraining Order, Ohio Republican Party v. Brunner, No. 2:08-¢cv-00913 (S.D Ohio Sept.
29, 2008).

285 See Verified Petition for Writ of Mandamus, State ex rel. Colvin v, Brunner, No. 08-1813 (Ohio
Sept. 12, 2008).

284 Id. at 8-18.

285 Ohio Republican Party v. Brunner, No. 2:08-CV-00913, 2008 WL 4445193 at *3 (S.D Ohio 2008)
(citing Staite ex rel. Colvin v. Brunner, 120 Ohio 5t.3d 110 (S. Ct. Ohio 2008)).
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the court had not done previously. The renewed motion alleged that the Secretary violated
HAVA by failing to verify new registrations against the Ohio Bureau of Motor Vehicles and
Social Security Administration databases.? The Secretary argued that her office was in
full compliance with the requirements of HAVA and, further, that HAVA does not mandate
the use of database matching to verify voter eligibility or to be used to challenge or purge
voters.?8” The ACLU and others again filed an amicus brief in support of the Secretary,
which explained that the point of HAVA database matching was to prevent duplicate
registrations, not to purge voters or subject them to unwarranted challenges at the polls.?#
However, the district court granted the temporary restraining order and directed the
Secretary to perform verification of new registrants’ identity and match their information to
Ohio's motor vehicles database and the Social Security Administration database, 2%

The Secretary of State appealed the order to the Sixth Circuit, and on October 14 the full
Sixth Circuit, sitting en banc and in a divided decision, denied the motion to stay the
temporary restraining order.?® The Secretary then appealed to the U.S. Supreme Court to
overturn the en bane decision. The ACLU and others filed another amicus brief in the
Supreme Court in support of the Secretary’s request, advancing several arguments for why
the temporary restraining order was wrongly issued.2! On October 17, the Supreme Court
granted the stay and vacated the temporary restraining order. Without deciding the merits,
the Court determined that the plaintiff was not likely to prevail on the question of whether
a private party could raise a HAVA claim to justify the issuance of a temporary restraining
order.??

On November 4, 2008, the plaintilfs amended their complaint to allege violations of
provisional ballot rules and challenge directives issued by the Secretary of State to
guarantee consistent treatment of provisional ballots throughout the state.?*® This portion
of the case was consolidated with Northeast Ohio Coalition for the Homeless v. Brunner. 2%

286 See Renewed Motion for Temporary Restraining Order Following Interlocutory Appeal,
Republican Party of Chio v. Brunner, No. 2:08-¢v-00913 (N.ID. Ohio Oect. 5, 2008).

27 See Memorandum in Opposition to Plaintiffs’ Renewed Motion for Temporary Restraining Order
and Preliminary Injunction at §9 8-18, Republican Party of Ohio v. Brunner, No. 2:08-cv-00913 (N.D.
Ohio Oct. 8, 2008).

288 See Brief of Amicus Curiage ACLU of Ohio et al. in Opposition to Plaintiffs’ Renewed Motion for
Temporary Restraining Order, Ohio Republican Party v. Brunner, No. 2:08-cv-00913 (S.D Obio Oct.
7, 2008).

288 Ohio Republican Party v. Brunner, 582 F. Supp. 2d 957, 966 (3.1 Ohio 2008).
290 Ohio Republican Party v. Brunner, 544 ¥.3d 711 (6th Cir. 2008).

291 Brief of Amicus Curiae ACLU of Ohio et al. in Support of Appellant's Application for Stay of
Temporary Restraining Order, Brunner v. Ohio Republican Party et al., No. 08A332 (2008).

22 Brunner v. Ohio Republican Party, 55 U.S. 5, 6 (2008).

298 Amended and Supplemental Complaint for Preliminary and Permanent Injunction, Ohio
Republican Party v. Brunner, No. 2:08-cv-00913 (S.D. Ohio Nov. 4, 2008).

294 Order Granting Motions to Consolidate, Northeast Ohio Coalition for the Homeless v. Brunner,
No. C2-06-896 (S.D. Ohio Nov. 6, 2008).
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However, the plaintiffs subsequently dismissed their claims in late November.295
31. Project Vote v. Madison Cty. Bd. of Elections -~ Ohio 2008

In September 2008, the ACLU and the ACL.U of Ohio sued an Ohio county in federal court
for denying absentee ballots to newly registered voters in violation of a divective issued by
the Ohio Secretary of State.29 Specifically, Directive 2008-63, required county boards of
clection to permit same-day registration and absentee voting during the five-day window
where the voter registration and absentee voting periods overlapped (the same directive at
issue in State ex rel. Colvin v. Brunner and Ohio Republican Party v. Brunner).2%? Project
Vote sought a temporary restraining order against the Madison County Board of Elections
because the county indicated that it would not follow the directive. The complaint asserted
violations of state law, the First and Fourteenth Amendments, the National Voter
Registration Act, the Civil Rights Act of 1964, and the Voting Rights Act. The plaintiffs
asked the court to enjoin Madison County to comply with state law and the Secretary of
State’s directive.2%8

On September 29, 2008, the U.S. District Court in the Northern District of Ohio granted
Project Vote's request for a temporary restraining order and directed the Madison County
Board of Elections to permit prospective voters to register and request an absentee ballot
simultaneously.? That same day, the Ohio Supreme Court affirmed a lower court ruling
upholding Directive 2008-63.2% Ultimately, Project Vote filed a motion to dismiss without
prejudice after the Ohio Supreme Court’s decision and official election results showed that
ballots cast by voters between September 30 to October 6 had been honored. 30!

32. State ex rel. Myles v. Brunner — Ohio 2008

The McCain presidential campaign sent absentee ballot request forms to roughly one
million Ohio voters. The McCain request forms included a checkhox with a statement that
read, “I am a qualified elector and would like to receive an Absentee Ballot for the
November 4, 2008 General Election.” The Ohio Secretary of State instructed boards of

295 Order Granting Motion to Voluntarily Dismiss, Ohio Republican Party v. Brunner, No. No. 08-
4242/08-4243/08-4251 (6th Cir. Nov. 5, 2008).

296 Complaint for Declaratory and Injunctive Relief, Project Vote v. Madison Cty. Bd. of Elections, 08-
cv-2266 (N.D. Ohio Sept. 24, 2008).

297 See Memorandum to Directive 2008-63 from Jennifer Brunner, Ohio Sec’y of State, to All
Counties; BOE Contacts (Aug. 13, 2008); see also OHIO REV. COnE § 3509.02(A).

298 See Complaint for Declaratory and Injunctive Relief at 9 45, Project Vote v. Madison Cty. Bd. of
Elections, 1:08-cv-2266 (N.D. Ohio Sept. 24, 2008).

29 Project Vote v. Madison County, No. 1:08-¢v-2266, 2008 WL 4445176, at *12 (N.D. Ohio Sep. 29,
2008).

300 State ex rel. Colvin v. Brunner, 120 Ohio St.3d 110 (Ohio 2008).

301 See Plaintiffs’ Motion to Dismiss Without Prejudice, Project Vote v. Madison Cty. Bd. of Elections,
1:08-cv-2266 (N.D. Ohio Dec. 22, 2008).
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elections to reject any forms where the voter failed to check a box next to a statement that
they are an eligible elector, even if voters signed the bottom of the form affirming that they
were eligible. Voters who received the MeCain mailers, did not check the box, and had their
absentee ballot requests rejected, filed suit in the Ohio Supreme Court to compel boards of
clections to not reject absentee ballot applications on that basis.?? The ACLU of Ohio along
with other organizations filed an amicus brief*® opposing the Secretary’s position. The
ACLU argued that Ohio law required the absentee ballot request to simply contain certain
information, not in a specific form, and that rejecting an application for inconsequential
errors or omissions violated Section 1971 of the Voting Rights Act prohibiting officials from
denying any individual the right to vote because of immaterial errors or omissions.

The Ohio Supreme Court upheld the voters’ complaint on state law grounds. It ordered the
Secretary of State to direct boards of elections to refrain from rejecting absentee ballot
applications if the voter left the box next to a qualified-elector statement unmarked and to
issue absentee ballots to those applicants.?04

33. ACLU of Ohio v. Brunner - Ohio 2008

In January 2008, the ACLU of Ohio and two voters filed a complaint against state and local
election officials in Cuyahoga County in the Northern District of Ohio. The complaint
challenged the county’s use of non-uniform, unequal, and inaccurate voting technologies as
violating the Due Process and Equal Protection Clauses of the Fourteenth Amendment and
Section 2 of the Voting Rights Act.?% The plaintiffs argued that the voting technology
advanced by the county had a disproportionate and negative impact on the franchise of
Black voters.3%

The defendants in the lawsuit were in the process of changing the voting technology used in
Cuyahoga County from less error-prone voting technology that provided voters notice of
ballot errors, to a voting system that was more error-prone, did not provide such notice of
potential ballot errors, and would result in those votes being thrown out.?%” Before the 2008
primary election, Cuyaboga County used touchsereen voting machines with auditable paper
trails. Because of various issues with the Cuyahoga County Board of Elections and the
Secretary of State, the Secretary of State ordered the county to use central count optical
scans for future elections.®%® Central count did not provide voters notice of overvotes,

302 Siate ex rel. Myles v. Brunner, 120 Ohio St.3d 328 (Ohio 2008).

305 Reply Brief of Amici The Brennan Center for Justice at NYU School of Law et al. as Amici Curiae
Supporting Relator's Petition for Writ of Mandamus, State el ¢l. Myles v. Brunner, No. 2008-1842
(Ohio 2008) .

204 State ex rel. Myles v. Brunner, 120 Ohio St.3d 328 (Ohio 2008).

305 Complaint, ACLU of Ohio v. Brunner, No. 1:08-cv-00145 (N.D. Ohio. Jan. 17, 2018).
306 Id. at 9 3.

307 See id. at 99 21-54.

308 Id. at § 40.
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unintentional undervotes, or an opportunity to cast a corrected ballot.

Subsequently, the legislature abolished the use of central count optical scans after May 1,
2008.%9 Accordingly, in March 2008 the court issued an order stating that the “[d]efendants
will prepare stipulations indicating that they have no intention of using non-notice voting
technology based on their interpretation of Senate Bill 286 and funding concerns related to
HAVA.”#10 The state and county defendants stipulated that the November 2008 election
would be conducted using notice technology, and plaintiffs moved to dismiss without
prejudice.?'! The court granted the motion in April 2008.312

34. Gillette v. Weimer - Virginia 2008

In 2008, the ACLU represented an individual plaintiff in a lawsuit against elections
officials in Prince William County, Virginia, for refusing to allow him to vote because he did
not have a photo ID.*% At the time, Virginia law permitted voters without 1D to cast a
ballot by signing an affidavit.?*4 The plaintiff was denied this process,®5 and the complaint
charged violations of state law, the Fourteenth Amendment, and Section 5 of the Voting
Rights Act for failing to preclear a voting change before implementation since Virginia was
a covered jurisdiction.?!® The parties negotiated a consent decree in which defendants
agreed to follow state law to permit voters who do not present an ID to cast a ballot if they
sign an affidavit attesting to their identity and voter registration status and to post signage
indicating the voters’ rights.?17

35. Green Party of Michigan v. Land - Michigan 2008

The ACLU and ACLU of Michigan, on behalf of the Green Party of Michigan, Libertarian
Party of Michigan, and others challenged the constitutionality of a state law that required
the Michigan Secretary of State to provide voter lists containing party preference data
information only to the chairpersons of the two major political parties.?!® The plaintiffs,

509 See S.B. 286, 127th Gen. Assem., 2007-2008 Sess.(Ohio 2008).

310 Minutes of Proceedings/Order, ACLU of Ohio v. Brunner, No. 1:08-cv-(0145 (N.D. Ohio Mar. 13,
2008).

511 See Plaintiffs’ Motion to Dismiss Without Prejudice, ACLU of Ohio v. Brunner, 1:08-cv-00145
(N.D. Ohio Apr. 2, 2008)

312 Order Granting Plaintiffs’ Motion to Dismiss Without Prejudice, ACLU of Ohio v. Brunner, 1:08-
ev-00145 (N.D. Ohio Apr. 4, 2008).

818 See Complaint, Gillette v. Weimer, No. 1:08-cv-00188 (E.D. Va. Feb. 28, 2008).

814 See id. at 9 10-11.

515 See id. at 1-18.

316 See id. at § 1.

317 See Consent Decree, Gillette v. Weimer, No. 1:08-cv-00188 (E.D. Va. June 19, 2008).

818 See Complaint for Declaratory and Injunctive Relief at 19 13-24, Green Party of Mich. v. Land,
2:08-¢v-10149 (Mich. Jan. 11, 2008).
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three minor parties, a journalist, and a political consultant, argued that the statute violated
their First Amendment right to access and report on information of public interest and the
Fourteenth Amendment’s Equal Protection Clause.?'® The district court agreed, concluding
in March 2008 that the statute was unconstitutional because it severely burdened the First
Amendment rights of association of minor parties and denied them an equal opportunity to
win votes by putting them at a distinct disadvantage. The court concluded that the law was
not justified by any compelling state interest.32° The state chose not to appeal the decision.

36. Van Hollen v. Government Accountability Board - Wisconsin 2008
ACLU participating as amicus

The Attorney General of Wiscongin filed for a writ of mandamus to require the Wisconsin

sovernment Accountability Board (GAB) to retroactively run a matching check on voter
registrations received prior to when the state’s computerized voter registration database
went live on August 6, 2008, For registrations after this date, the GAB performed a process
to verity information on registration records with information from the state driver’s license
database and the federal Social Security Administration database. The Wisconsin Attorney
General claimed that the Help America Vote Act (HAVA) required voter registration data to
positively match information in the Social Security Administration or state driver’s license
databases to determine eligibility before voters could receive a ballot on Election Day.?2t
The Attorney General argued that this process was necessary to prevent the dilution of the
rights of qualified voters with those of ineligible voters by risking fraud in the voting
process,522

The ACLU and several other civil rights and civic organizations filed an amicus brief in
support of the defendants’ motion to dismiss, arguing that the state Attorney General's
interpretation of HAVA was flawed. First, while ITAVA includes a limited database
matching process to support list maintenance activities—which the GAB was following for
registrations after August 2008—it does not require the retroactive process the Wisconsin
Attorney General was attempting to force or that the matching process be used to
determine voter eligibility.?2* In fact, the GAIB specifically declined to link its voter
registration database matching process with voter eligibility because of flaws inherent in
the matching process and allowed registrants whose information was unsuccessfully
matched to still be placed on the registration rolls and to vote in the same manner as other
voters. Second, HAVA actually imposes specific restrictions on the authority of states to
remove individuals from voter registration rolls to prevent the removal of qualified,

318 See id. at 7 39-51.
39 See Green Party of Mich. v. Land, F. Supp. 2d 912, 917-18, 924 (E.D. Mich. 2008).

821 Petition for Writ of Mandamus, Van Hollen v. Gov't Accountability Bd., No 2008-CV-004085 (Wis.
Ct. App. Oct. 23, 2008).

322 See 1d. at 19 2-3.

523 See Brief as Amici Curiae of The Lawyers’ Committee for Civil Rights Under Law et al. in
Support of Defendant’'s Motion to Dismiss at 2, Van Hollen v. Gov't Accountability Bd., No. 08-CV-
004085 (Wis. Ct. App. Oct. 6, 2008).
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registered individuals.32¢

As in other cases where officials attempted to confirm voting eligibility through database
matching, problems stemming from clerical errors, mismatching of different people with
similar names, or inconsistent use of initials or nicknames resulted in false positives. A
2008 test comparison of Wisconsin’s statewide voter registration system data with
Wisconsin Department, of T'ransportation data showed that more than 20% of new voters
were a mismatch, an implausible number;3% in fact, four of the six members of the
Government Accountability Board themselves failed the initial data crosscheck.?26 Division
Administrator Nat Robinson noted that “[i]t’s elear the data quality issue must be
addressed before this cross-checking function can be used to ensure reliable voter data.” In
October 2008, the state court dismissed the Attorney General’s complaint, holding that
neither HAVA nor state law required voter information to match Social Security data as a
condition for voting.327

37. Kennedy v. Avondale Estates - Georgia 2008

The town of Avondale Estates, Georgia, had long been a predominantly white enclave
before it became mostly non-white. One of the mechanisms used to exclude Black
homeowners was a 1967 municipal ordinance that prohibited the display of yard signs that
limited information on real estate available for purchase.?2® This technique was common in
predominantly white neighborhoods that sought to stave off integration, but such
ordinances were seldom enforced. 32

Although unconstitutionat,®° the ordinance remained unchallenged until 1998 when, two
days before a primary election, Avondale Estates residents Tanya Greene and Sean Maher
placed a campaign sign on their front lawn in support of a candidate for superior court
judge. Like Ms. Greene, the candidate was an African American who had devoted much of
his professional career to representing indigent persons facing the death penalty. The city

824 Tbid.

825 Press Release, WISCONSIN ELECTIONS COMMISSION, Accountability Board Members’ Voter Data D¢
Not Match Department of Transportation Records (Mar. 18, 2008), htips:/elections.wi.gov/node/696.
525 See id.

827 Van Hollen v. Gov't Accountability Bd., No. 08-CV-4085 (Wis. Ct. App. Oct. 283, 2008).

28 Kennedy v. Avondale Estaies, 414 F. Supp. 2d 1184 (N.D. Ga. 2005).

528 LAUGHLIN MCDONALD AND DANIEL LEVITAS, THE CASE FOR EXTENDING AND AMENDING THE VOTING
RIGHTS ACT. VOTING RIGHTS BATIGATION, 1982-2006: A REPORT OF THE VOTING RIGHTS PROJECT OF
IRICAN CIVIL LIBERTIES UNION 281 (Mar. 2006),
https://www.aclu.org/files/votingrights/2005_report.pdf.

850 See Linmark Assoc. Inc. v. Township of Willingboro, 431 U.S. 85 (1977) (ban on residential “for
sale” signs unconstitutional); Ladue v. Gilleo, 512 U.S. 43 (1994) (total ban on political signs
unconstitutional).
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clerk removed the sign on her lunch break the next day.*

Separately, Avondale Estates vesident Laurie Hunt made a yard sign criticizing the city for
not firing the city manager for making racist comments on the job. The city manager, who
was also the police chief, was accused of saying “[t]he police officer’s uniform patch would
look better if it had a nigger on the patch with a noose around his neck.”#32 The city council
fined the police chief $5,000.00 but did not discharge him. When the city manager/police
chief saw Ms. Hunt's sign, he asked one of his officers to “just stop and ask the people to
remove the sign.”* Threc squad cars visited Ms. Hunt and issued her a citation with a
potential $100 fine.

In 1998, several city residents represented by the ACLU filed suit against the city alleging
that the ordinance was unconstitutional.?* In discovery, plaintiffs learned that no version
of the sign ban was in place before the effective date of Section 5 of the Voting Rights Act
and that the 1967 ordinance had never been submitted for preclearance under Section 5.
Because regulations implementing Section 5 include “change[s] affecting the right or ability
of persons to participate in political campaigns” as an example of covered changes®¥ and
Georgia was a covered state, the plaintiffs amended the comptaint to include a Section 5
violation.

After the lawsuit was filed, the city adopted a moratorium on enforcing the ordinance, and
after plaintiffs filed for summary judgment, the ban was repealed insofar as it applied to
political and “for sale” yard signs.** For the general election in 2000, residents could
display political signs—without fear of police interference—for the first time in three
decades.

Though the main problem—the total ban on political yard signs—was resolved in the
plaintifls’ favor, the city amended its ordinance five times during the litigation, which
created other issues regarding size, setback regulations, and unequal treatment based on
content.*” When the district court issued an order on the remaining issues, it concluded

831 LAUGHLIN MCDONALD AND DANIEL LEVITAS, THE CASE FOR IEXTENDING AND AMENDING THE VOTING
RIGHTS ACT. VOTING RIGHTS LITIGATION, 1982-2006: A REPORT OF THE VOTING RIGHTS PROJECT OF
THE AMERICAN CIVIL LIBERTIES UNION 282 (Mar. 2006),

https://www.aclu orgfiles/votingrights/2005_report.pdf.

382 [d. (citing INVESTIGATIVE REPORT OF ALLEGATION OF RACIAL DISCRIMINATION, PRIEPARED FOR THE
MAYOR AND THE BOARD OF COMMISSIONERS, CITY OF AVONDALE ESTATES, GEORGIA 3 (Aug. 15, 1998)).

333 Id. (citing Plaintiffs’ [First] Motion for Summary Judgment at 21, Maher v. Avondale Estates, No.
1:00-CV-1847 (N.D. Ga. Oct. 20, 2000).

334 Maher v. Avondale Estates, No. 1:98-CV-2584 (N.D. Ga. Sep. 4, 1998); refiled and assigned No.
1:00-CV-1847 (N.D. Ga. Jul. 20, 2000).

385 28 C.F.R. § 51.13(k).
338 Kennedy v. Avondale Estates, 414 F. Supp. 2d 1184, 1188 (N.D. Ga. 2005).
837 Ibid.
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that Section 5 did not cover political signs.*® The plaintiffs filed a motion for
reconsideration, which the court denied in February 2006.5%

38. New York State Board of Elections v. Lopez Torres — New York 2008
ACLU participating as amicus

This case involved a constitutional challenge to the elaborate system that governs the
election of judges to the New York State Supreme Court, which is the state’s principal trial
court. The state requires major parties to nominate judicial candidates at conventions for
each of the 12 judicial districts in the state, who then appear on the general election ballot.
These judicial candidates are nominated by delegates who attend the conventions and musi
themselves stand for election from each judicial district. To successfully become a delegate,
individuals need to petition their way onto a ballot and run in a primary election held
several weeks before the conventions. Elected delegates from each party then meet at the
judicial conventions to nominate the parties’ candidates for judicial office.?° The system,
broadly prescribed by state law, effectively worked in a way where control of the delegate
petition and election process— dominated by local leaders of the major parties—Iled to the
control of judicial nominees.** In effect, the system functioned in a way that created very
low burdens for judicial candidates supported by local party leaders—who could take
advantage of party infrastructure and resources to elect favored delegates—and large
burdens for judicial candidates that did not enjoy party support because of the extremely
cumbersome process for recruiting delegates to vote for them.

Because of the virtual impossibility of becoming a judicial candidate without party support
under this complex process, a set of judicial candidates and their supporters brought a
constitutional challenge on First Amendment and Equal Protection Clause grounds. They
argued that the system deprived voters of the right to choose their parties’ judicial
candidates and imposed insurmountable burdens on challenger candidates who seek a
major party nomination without the support of local party leaders. After a lengthy analysis
of the process, the district court agreed with the challengers and issued a preliminary
injunction,??2 which the Second Circuit affirmed,?? concluding that the plaintiffs were
likely to succeed on the merits of their First Amendment claim because the system was set
up so that party leaders, and not voters, effectively selected the justices of New York’s
Supreme Court.

The New York State Board of Elections, the New York County Democratic Committee, New
York Republican State Committee, and other defendants petitioned the Supreme Court for

338 Jd. at 1217-18.

839 Order, Maher v. Avondale Estates, 1:00-cv-1847 (N.D. Ga. Feb. 9, 2006).

340 See N.Y. State Bd. of Elections v. Lopez Torres, 552 U.S. 196, 200 (2008).

841 See Lopez Torres v. N.Y. State Bd. Of Elections, 411 F. Supp. 2d 212, 217-223 (E. D .N.Y. 2006).
342 Id. at 255-256.

343 opez Torres v. N.Y. State Bd. Of Elections, 462 F.3d 161 (2d Cir. 2008).
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certiorari review, which was granted.?** The petitioners argued that the constitutional
challenge to the state system impermissibly intruded into the associational rights of the
parties’ leadership to choose standard-bearer candidates. The ACLU and New York Civil
Liberties Union filed an amicus brief in support of the lower court’s decision, arguing that
the challenged system not only deprived voters and candidates of the realistic opportunity
to participate in the nominating process, but also imposed severe burdens on voters and

candidates unnecessary to further a compelling interest.345

The Supreme Court disagreed. In a unanimous opinion, it reversed the lower court.?® The
Court determined First Amendment associational rights of political parties does not confer
associational rights on individuals to be able to join or wield a certain degree of influence in
the party. The court also determined parties might control their membership during a
candidate-selection process in a manner that helps the party produce a nominee who, in
their view, best represents its political platform.347

39. Riley v. Kennedy — Alabama 2008

In 1985, the U.S. Attorney General precleared a local law in Alabama providing for a
special election to fill midterm vacancies on the Mobile County Commission,?® This was an
exception to the state law practice that provided for gubernatorial appointment for vacant
county commission seats. After the Governor called a special election pursuant to the new
local law to fill an opening on the commission, a lawsnit was filed seeking to enjoin the
election on the basis that it conflicted with state law. Ultimately, the Alabama Supreme
Court ruled that the local law violated the Alabama Constitution.

The Alabama Legislature subsequently passed a law in 2004 that the Justice Department
precleared, which provided that the Governor would appoint individuals to vacancies in
county commissions unless a local law authorized a special election. A lawsuit followed to
compel a special election for a vacancy on the Mobile County Commission on the basis that
the new Alabama state law revived the previous local special election law from 1985, The
Alabama Supreme Court again intervened, holding that the new state law could only apply
prospectively and could not revive the previous local law.#® One of the plaintiffs from this
case then sued in federal court alleging that Section 5 of the Voting Rights Act required
Alabama to preclear the two decisions of the Alabama Supreme Court on the matter. The
U.S. District Court for the Middle District of Alabama agreed and concluded that the 1985
local law was the most recent precleared practice put into place and the baseline from

34 NY, State Bd. of Elections v. Lipez Torres, 549 U.S. 1204 (2007).

345 Brief as Amicus Curiae of the American Civil Liberties Union and New York Civil Liberties Union
in Support of Respondents, N.Y. State Bd. of Elections v. Lapez Torres, No. 06-766 (July 13, 2007).

6 N Y, State Bd. of Elections v. Lépez Torres, 552 U.S. 196, 209 (2008).
347 [d. at 202-03.

848 See Riley v, Kennedy, 553 U.S. 406 (2008).

349 Riley v. Kennedy, 928 S0.2d 1013 (Ala, 2005); see Riley, 553 U.S. at 406.
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which to determine a “change” under Section 5.55¢

The state appealed and the Supreme Court granted review. On appeal, the state argued
that a decision by a covered jurisdiction’s highest court invalidating a law should not count
as a voting change subject to Section 5. The state also argued that a state law found to he
unconstitutional by a state’s highest court cannot serve as the baseline for changes in
voting or retrogression and that the decision by the three-judge court raised constitutional
and workability concerns.®5!

The ACLU filed an amicus brief in support of the respondents in February 2008, arguing
that the language and legislative history of Section 5, as well as its implementation, showed
that changes in voting implemented in eovered jurisdictions pursuant to state court orders
should be subject to preclearance.®> Notably, the Attorney General interposed numerous
objections to voting changes implemented as a result of court orders. Those objection letters
were submitted as part of the legislative record supporting the 2006 Voting Rights Act
reauthorization.?® Congress similarly approved the application of Section 5 to electoral
changes implemented by state courts when it extended Section 5 in 1975 and recognizer
that litigation could lead to changes requiring preclearance when it extended Section 5 in
1982.55¢ Section 5 preclearanee was meant to prevent retrogression in minority voting
strength without regard for the legality of a practice under state law.

In a 7-2 decision, the Supreme Court held that the local 1985 voting change was never “in
force or effect” within the meaning of Section 5. As such, the law did not mark a “change”
from the baseline, and Alabama’s reinstatement of prior practice did not require
preclearance.?® The Court did not decide any of the questions that could have weakened or
limited Section 5’s scope.

40.  Avitia v. Superior Court of Tulare County #%* ~ California 2008

In 2008, the ACLU joined a lawsuit brought on behalf of Rosalinda Avitia and several other
Latino voters residing in and around the city of Visalia in Tulare County, California. The
plaintiffs challenged the at-large elections for the five-member Board of Directors of the
Tulare Local Healthcare District.

Avitia was the ACLU's first case involving claims under the California Voting Rights Act of
2001 (CVRA). CVRA provides a cause of action for vote dilution similar to Section 2 of the

350 Kennedy v. Riley, 445 F. Supp. 2d 1333, 1336 (M.D. Ala. 2006).
31 See generally Brief for Appellant, Riley v. Kennedy, No. 07-77 {Jan. 14, 2008).

32 Brief Amicus Curiae of the American Civil Liberties Union and ACLU of Alabama in Support of
Appellees, Riley v. Kennedy, No. 07-77 (Feb. 21, 2008).

3 Id. at 5.
554 Ihid.
855 Riley v. Kennedy, 553 U.S. 406, 422-23 (2008).

3% See ACLU Voting Rights Project, ANNUAL REPORT: JANUARY 1, 2010-DECEMBER 31, 2010 13-14,
https://www.aclu.org/sites/default/files/field_document/VRI_Annual_Report_2010.pdf; Avitia v.
Superior Ct. of Tulare Cty., No. 07-cv-224773 (Cal. Sup. Ct. Tulare Cty. 2008).
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Voting Rights Act, but is broader and operates without some of the limitations imposed by
judicial decisions over the last two decades. Specifically, plaintiffs bringing claims under
CVRA need not demonstrate the feasibility of a district in which a minority group
constitutes a majority of the electorate (the so-called Gingles district). Moreover, the
totality of the circumstances, or Senate Report Factors, usually required in addition to
evidence of racially polarized voting and the Gingles district were probative but not
necessary to a claim of vote dilution under CVRA.

The plaintiffs in Avitia brought suit in 2007 to address the fact that there had only been
one Latino on the Tulare Local Healthcare District’s Board of Directors since the body’s
inception in 1946, despite the fact that as of 2000, Latinos comprised 47.83% of the
population in the district. The plaintiffs’ expert witness, Dr. J. Morgan Kousser, did an
analysis of voting patterns and concluded that voting was racially polarized in a number of
Healthcare District elections and propositions since 1994,

In August of 2008, the plaintiffs moved unsuccessfully for a preliminary injunction to enjoin
the district from conducting and certifying the results of the November 2008 election for
two members of the Board of Directors. Despite the defendant’s failure to submit any
contradicting expert testimony or evidence regarding polarized voting in the district, the
state superior court held that the plaintiffs did not establish a strong likelihood of success
on the merits. The court essentially adopted some of the concerns with plaintiffs’ statistical
evidence proffered by the defendant, even though federal case law supported the plaintiffy’
evidence and their interpretation of CVRA’s requirements. The superior court also denied
the defendant’s motion for a judgment on the pleadings, two motions for summary
judgment, various motions to compel discovery, and a motion 1o dismiss for failure to join
indispensahle parties.

Following lengthy negotiations, the parties agreed to a settlement providing that a proposal
calling for the adoption of district or “zone” elections for the Board of Directors be put on
the ballot no later than June 2012, If the proposal was approved, the new plan would he
implemented in the November 2012 elections. Because the plaintiffs were confident the
proposal would be adopted, they agreed that if it was defeated they would not refile their
complaint. The state court approved the settlement agreement on February 16, 2010.

41. Baker v. Chapman - Alabama 2008

In July 2008, the ACLU and ACLU of Alabama filed this suit.?s” Alabama’s constitution
provides for the disfranchisement of persons previously convicted of certain crimes.??® The
three disenfranchised plaintiffs had past convictions for offenses—forgery, escape, and
receiving stolen property—that were not on the legislature’s list of disfranchising crimes. %
One of the plaintiffs attempted to register and vote but was told that she was ineligible due

357 Complaint, Baker v. Chapman, No. 03-CV-2008-900749.00 (Cir. Ct. Ala. 2008).
88 ALA. CONST. art. VIIL, § 177.

359 Complaint at 9 2, Baker v. Chapman, No. 03-CV-2008-900749.00 (Cir. Ct. Ala. July 21, 2608)
(citing Ala. Code § 15-22-36.1()).
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to her offense even though her crime-—receiving stolen property—was on neither the
legislature’s nor the attorney general’s list of crimes involving moral turpitude,?6©

The plaintiffs asserted that Alabama’s disfranchisement scheme violated the state’s
separation of powers doctrine, which leaves the designation of disfranchising offenses to the
legislature and not the state Attorney General, as well as state and federal equal
protection, due process, and privileges and immunities doctrines. The plaintiffs also argued
the state’s requirement that individuals pay all restitution, fines, and legal costs before
having their the right to vote restored violated equal protection laws and was an
impermissible wealth-based qualification for exercise of the franchise.?!

The trial court dismissed the plaintiffs’ suit in October 2008 for lack of standing on the
grounds that two of the plaintiffs had not suffered any injury because they never attempted
to vote and that the third plaintiff who was denied the right to register had not exhausted
other state remedies.?52 The plaintiffs appealed the dismissal to the Alabama Supreme
Court, % and the court affirmed the trial court’s order in a per curiam opinion in June 2010,
without offering any factual or legal basis for its decision. 34

42, S.C. Green Party v. S.C. State Election Commission - South Carolina 2008

In August 2008, the ACLU filed a lawsuit in federal court on behalf of the South Carolina
Green Party and Eugene Platt challenging the state’s “sore loser” statute.?5 South
Carolina’s electoral scheme permits “fusion voting,” an electoral practice that allows a
candidate to seek the nomination of more than one party, and in turn, allows more than one
party to nominate the same candidate. Separately, South Carolina’s “sore loser” statute
prohibits a candidate from having their name placed on the general election ballot as a
candidate of a certified political party if the candidate lost the party’s primary.** Platt was
chosen by both the Green Party and Working Family Party as their candidate for a state
legislative house seat but lost the nomination for the same office in the Democratic
primary. As a result, the election commission prohibited Platt from appearing on the
general election ballot. The plaintiffs argued that the application of the state’s rules
violated the First and Fourteenth Amendments and sought declaratory and injunctive relief
prohibiting the election commission from applying the sore loser statute to disqualify
candidates from appearing on the general election ballot for one party because of a loss in
another party’s primary or convention. The plaintiffs also sought preliminary and

30 Id. at § 54.

31 See vd, at. 99 78-102.

%2 See Order, Baker v. Chapman, No. 03-CV-2008-900749.00 (Cir. Cit. Ala. Oct. 8, 2008).
33 See Appellant Brief, Baker v. Chapman, 3-CV-2008-900749.00 (Ala. Jan. 30, 2009).
34 See Baker v. Chapman, 83 S0.3d 588 (Ala. 2010).

365 Complaint at § 1, S.C. Green Party v. S.C. State Election Comm'n, No. 08-¢v-2790 (D.S.C. Aug. 7,
2008).

38 8 C. Cope Ann. § 7-11-10.
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permanent injunctions requiring the defendants to place Platt on the ballot for the
November 2008 General Election.?7

The district court held oral arguments in September 2008, and denied the plaintiffs’ motion
for preliminary injunction prohibiting defendants from disqualifying Platt from the general
election ballot as the Green Party’s nominee for the state house seat.®® The plaintiffs and
defendants then both filed summary judgment motions. The defendants argued that Platt
was disqualified from appearing on the ballot as the Green Party candidate for the seat in
question based on the state’s sore loser statute, the party loyalty pledge statute, and the
filing deadline statute.®® The plaintiffs challenged the constitutionality of each statute as
applied to Platt.?”® The court granted the defendants’ summary judgment motion, finding
that the application of the sore loser statute in connection with fusion voting did not elevate
the plaintiffs’ burdens to a level requiring strict scrutiny. The court maintained that Platt
and the Green Party had notice of the sore loser statute when he decided to seek multiple
nominations and similarly assumed the associated risks.?™ The court also found that
significant state interests were served by South Carolina’s sore loser statute as applied to
fusion candidates, including maintaining party stability and avoiding voter confusion. The
court did not address the party-loyalty pledge statute or the filing deadline statute.

The plaintiffs appealed to the Fourth Circuit, raising three questions, including whether
the state, consistent with the First and Fourteenth Amendments, could exclude a candidate
who won two party nominations but subsequently lost a third, thereby leaving the two
nominating parties without a candidate on the general-election ballot.?” The Fourth
Circuit rejected the plaintiffs’ arguments, concluding that the burden the sore loser statute
placed on the Green Party’s association rights was not severe, stating, “[tlhe Green Party
retained the right to select Platt, or any other candidate, at its state convention. 1t was
Platt’s own decision to seek the Democratic Party’'s nomination, not interference by
members of the Democratic Party in the Green Party’s nomination process, that alfected
the Green Party’s ability to retain Platt on the general election ballot as its preferred
nominee.”?” As a result, the court applied a low standard of scrutiny to determine that

87 Complaint, S.C. Green Party v. 8.C. State Election Comm’n, No. 08-¢v-2790 (D.S.C. Aug. 7, 2008);
Plaintiffs’ Motion for a Preliminary Injunction, S.C. Green Party v. S.C. Election Comm’n, No. 08-cv-
2790 (D.S.C. Aug. 7, 2008).

%8 Minute Entry, S. C. Green Party v. S.C. State Election Comm'n, No. 08-¢v-2790 (D.S.C. Sept. 18,
2008).

369 Memorandum in Support of Motion for Summary Judgment, S. C. Green Party v. S.C. State
Election Comm’n, No. 08-cv-2790 (D.S.C. May 22, 2009); see also S.C. CODE ANN, §§ 7-11-10, 7-11-
210, 7-11-15.

370 Plaintiffs’ Motion for Summary Judgment, S. C. Green Party v. S.C. State Election Comm’n, No.
08-cv-2790 (D.S.C. May 22, 2000).

810 S.C. Green Party v. S.C. State Election. Comm., 647 F.Supp.2d 602 (D.S.C. 2008).

372 Appellants’ Brief at 2-3, S.C. Green Party v. S.C. State Eleetion Comm'n, No. 09-1915 (4th Cir.
Sept. 28, 2009).

373 S.C. Green Party v. S.C. State Election Comm., 612 F. 3d 752, 757 (4th Cir. 2010).
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South Carolina’s sore loser statute advanced state regulatory interests, including the state’s
interest in minimizing excessive factionalism and party splintering, reducing the possibility
of voter confusion, and ensuring orderly, fair, and efficient procedures for the election of
public officials.3™

43. United States Students Association v. Land — Michigan 2008

In September 2008, the ACLU, on behalf of the United States Student Association
Foundation, Michigan State Conference of NAACP Branches, and ACLU of Michigan,
brought suit seeking injunctive relief against the Michigan Secretary of State and other
Michigan election officials in a challenge to the election officials’ unlawful processes used to
reject, cancel, or remove the names of voters from the voter registration rolls. Michigan
used a process whereby it would use voter identification cards returned as undeliverable as
a basis for rejecting a person’s registration and would also cancel a registrant’s application
if the registrant obtained an out-of-state driver’s license.?” The plaintifls argued these
processes violated provisions of the National Voter Registration Act that govern the voter
notification and removal process relating to states’ voter registration rolls, as well as the
Civil Rights Act of 1964 and the First and Fourteenth Amendments. The plaintiffs sought a
preliminary injunction to protect the ability of eligible voters wrongfully affected by these
policies to cast ballots in the November 2008 election. The district court granted the
preliminary injunction with regard to the removal of voters whose registration cards were
returned, but denied the motion with regard to the driver’s license issue.?™®

With regards to the driver’s license issue, the district court emphasized that the plaintiffs’
likelihood of proving their allegations of standing to challenge this practice was
“questionable.” The district court also noted that, unlike the undeliverable identification
cards, the driver’s license practice provided some out-of-state driver’s license applicants
with the opportunity to reaffirm their Michigan residence and remain on the voting rolls
and denied the preliminary injunction for this issue.?” By contrast, the court found that
the plaintiffs made a strong showing of a likelihood of success on the merits of the
undeliverable registration cards issue and enjoined the state from canceling or rejecting a
voter’s registration based upon the return of the original identification card as
undeliverable. Michigan state officials appealed the injunction and sought an emergency
motion to stay the injunction, but the Sixth Circuit denied the motion for a stay concluding
that “the preliminary injunction is necessary to protect the individual voters of Michigan
affected by the undeliverable-voter-1D-card practice.”3™ Shortly after the Sixth Circuit
decision, the case settled in exchange for the defendants’ agreement not to reject or cancel
individual voter registrations solely because the original identification card was returned as
undeliverable or because the individual surrendered their Michigan driver’s license and

574 Id. at 759.

575 Complaint, U.S. Student Ass'n Found. v. Land, 2:08-cv-14019 (£.D. Mich. Sept. 18, 2008); First
Amended Complaint, U.S. Student Assm Found. v. Land, 2:08-cv-14019 (E.D. Mich. Qct. 7, 2008).

318 [1.S. Student Ass'n Found. v. Land, 585 . Supp. 2d 925 (E.D. Mich. 2008).
877 Id. at 946.
878 U.S. Student Ass'n Found. v. Land, 546 F.3d 373 (6th Cir. 2008).
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ohtained a driver’s license in another state without specific written confirmation that the
individual changed their residence for voting purposes.5™

44.  Young v Hosemann — Mississippi 2008

Represented by the ACLU, two individuals with felony convictions filed a civil rights action
in September 2008 under federal and state laws in federal district court, in Mississippi.?8©
The plaintiffs alleged that Article 12, Section 241 of the Mississippi Constitution explicitly
allows individuals to vote for U.S. President and Vice President, notwithstanding a
criminal conviction, if they are citizens of the United States, at least 18 years old, meet
residency requirements, and have not been adjudicated “non compos mentis.”?¢! Both
plaintiffs alleged that they met all of the qualifications for an elector in the State of
Mississippi and that the defendants’ disfranchisement of them violated Section 241 of the
Mississippi Constitution, the Equal Protection Clause of the Fourteenth Amendment, and
the National Voter Registration Act. The plaintiffs asked the court for declaratory and
injunctive relief and simultaneously filed a motion for a preliminary injunction.

On September 25, 2008, the district court denied the motion for a preliminary injunction
from the bench and issued an order stating that “the Defendants’ interpretation of Section
241 of the Mississippi Constitution is correct, thus Plaintiffs are not likely to succeed on the
merits of their claims.”#82 On appeal, the Fifth Circuit denied the plaintiffs’ motion for
emergency injunctive relief pending appeal.

On March 9, 2009, the district court granted the defendants’ motion to dismiss the
complaint for failure to state a claim, reaffirming its prior conclusion that the “plaintiffs
were entitled to no relief because the court does not find the plaintiff's interpretation [of
Section 241] to be a fair or reasonable construction, and because the court concludes that
defendants have correctly construed this provision.”?83

The plaintiffs appealed to the Fifth Circuit. On February 25, 2010, in a published opinion,
the court of appeals affirmed the district court’s decision, finding that “the text of § 241 is
perfectly clear and perfectly contrary to the construction urged by the appellants.”38

45. Kelly v. McCulloch; Kelly v. Johnson —~ Montana 2008

#7% Settlement Agreement and Stipulation of Dismissal with Prejudice, U.S. Student Ass'n Found. v.
Land, Case No. 2:08-CV-14019 (E.D. Mich. Jun. 24, 2010).

330 Complaint for Injunctive and Declaratory Relief, Young v. Hosemann, No. 3:08-cv-00567 (S.D.
Miss. Sept. 12, 2008).

881 Miss. Cope § 25
Declaratory Relief at ¢

15-11; Miss. ConsT. art. 12, § 241; Complaint for Injunctive and
11-21, Young v. Hosemann, No. 3:08-cv-00567 (S.D. Miss. Sep. 12, 2008).

332 Order Denying Motion for Preliminary Injunction, Young v. Hosemann, No. 3:08-cv-00567 (S.D.
Miss. Sep. 25, 2008).

388 Order Granting Motion to Dismiss, Young v. Hosemann, No. 3:08-cv-00567 (5.D. Miss. Mar. 9,
2009).

384 Young v. Hoseman, 598 F.3d 184, 191 (5th Cir. 2010).
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On April 8, 2008, the ACLU and the ACLU of Montana, filed a lawsuit in federal court
challenging Montana’s ballot access system for independent and previously unqualified
parties.? The complaint charged that the state’s ballot access law violates the rights
guaranteed by the First and Fourteenth Amendments. It was filed on behalf of U.S. Senate
candidate Steve Kelly and voter Clarice Dreyer. Kelly ran as an independent candidate for
U.S. Representative in 1994 and was the last independent candidate for statewide office to
appear on the ballot.

Under Montana law, independent and minor party candidates can appear on the general
election ballot only if they submit. the signatures of 5% of the total votes cast for the
successful candidate for the same office in the last general election. A 2007 state law also
added a filing fee and moved the petition deadline from June to March—more than 200
days before the election. Major party candidates, by contrast, do not have to submit any
signatures in order to appear on the primary ballot and they appear on the general election
ballot automatically when they win a primary election, 3%

The district court denied the plaintiffs’ motion for a preliminary injunction seeking to have
Kelly put on the 2008 general election ballot. The parties filed cross motions for summary
judgment in the summer of 2009. On February 3, 2010, the district dismissed the complaint
on the grounds that neither of the plaintiffs had standing.?®” The plantiffs appealed.

The Ninth Circuit heard oral argument on November 5, 2010, and on December 10, 2010,
reversed and remanded concluding that both plaintiffs had standing as a matter of law as
registered voters.28® Upon remand, the district court ruled that the deadline for
independent and minority party candidates to file for office and submit signatures was
unconstitutionally early.?® The district court cited in its opinion the U.S. Supreme Court
ruling in Anderson v. Celebrezze that “... protecting the Republican and Democratic parties
from external competition cannot justify the virtual exclusion of other political aspirants
from the political arena... Competition in ideas and governmental policies is at the core of
our electoral process and Ifirst Amendment freedoms.”?% The district court also found that
the 5% signature requivement and the 1% filing fee did not impose a severe burden and
that Montana had an important state interest that justified the burden imposed by the
signature and fee requirements.*

46. Northwest Austin Municipal Utility District Number One v. Gonzales -
Texas 2008

385 Verified Complaint, Kelly v. Johnson, 2:08-¢v-00025 (D. Mont. Apr. 8, 2008).

386 Kelly v. McCulloch, No. CV-08-25, 2010 WL 11583553, at *1 (D. Mont. Feb. 3, 2010).
37 Id. at *3.

388 See Kelly v. McCulloch, 405 F. Appx. 218, 219 (9th Cir. 2010).

389 Kelly v. McCulloch, No. CV-08-25, 2012 WL 1945423, at *8 (D. Mont. May 25, 2012).
390 Anderson v. Celebrezze, 460 U.S. 780, 789 (1983).

1 Kelly v. McCulloch, No. CV-08-25, 2012 WL 1945423, at *3,4 (D. Mont. May 25, 2012).
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This case was a challenge to the constitutionality of the 2006 reauthorization of Section 5 of
the Voting Rights Act. Northwest Austin Municipal Utility District Number Oue
(NAMUDNO), a subjurisdiction of Texas, a state covered by Section 5, sought a dectaratory
judgement to bailout of coverage from Section 5 pursuant to Section 4(a) of the Act, which
permits jurisdictions to exempt themselves from coverage upon a showing of being
discrimination-free for a period of years.?*? Additionally, NAMUDNO sought a dectaratory
judgment that Section 5 was unconstitutional.?® Texas became a covered jurisdiction as a
result of the 1975 amendments to the Voting Rights Act, which added as a test or device for
purposes of the Section 4(b) coverage formula the use of English-only elections in
jurisdictions where at least 5% of voting age citizens constitute a single language
minority.3%

The ACLU, ACLU of Texas, and ACLU of the District of Columbia represented a minority
resident of NAMUDNO, and was granted leave to intervene, The plaintiff argued that
NAMUDNO lacked standing to bail out and also that the extension of Section 5 was
constitutional .35 Several other civil rights organizations also intervened to defend the
constitutionality of Section 5.

Following discovery, all parties filed motions for summary judgment. In a lengthy decision
entered on September 4, 2008, the three-judge court granted the motions of the Attorney
Generat and the various defendant-intervenors, ruling that NAMUDNO did not qualify as
political subdivision under the Voting Rights Act and therefore could not bailout from
coverage under Section 4(a).? The court also held, after an extensive analysis of the
legislative record, that the extension of Section 5 was constitutional under the Fourteenth
and Fifteenth Amendments.?7 The court based its opinion on the extensive congressional
record of Section 5 objections, continued racial bloc voting, patterns of discrimination by the
covered jurisdictions, and litigation under Section 2 of the Voting Rights Act. The court also
noted that the extension passed unanimously in the Senate and by an overwhelming
majority in the House of Representatives, indicating that the judgment, of Congress for the
continued need of Section 5 was due deference by the courts.?®

392 See 52 U.S.C § 10303(a).

3% Complaint, Northwest Austin Mun. Utility Dis. No. One v. Gonzales, No. 1:06-cv-01384 (D.D.C.
Aug. 4, 2006).

894 See Voting Rights Act Amendments of 1975, Pub. L. No. 94-73, § 203, 89 Stat. 400 (1975).

395 See Motion for Leave to Intervene as Defendants, Northwest Austin Mun. Utility Dist. No. One v.
Gonzales, No. 1:06-¢v-01384 (D.D.C. Nov. 3, 2006).

398 See Northwest Austin Mun. Utility Dist. No. One v. Gonzales, 573 F.Supp.2d 221, 231-235 (D. D.C.
2008).

397 See id. at 266.

398 See tbid.
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NAMUDNO filed a jurisdictional statement in the Supreme Court, which noted probable
jurisdiction on January 9, 2009.%%° The Court heard oral arguments in April 2009 and
issued its much-anticipated ruling in June 2009. In an 8-1 opinion written by Chief Justice
John Roberts, the Court declined to decide the issue of the constitutionality of Section 5.
Instead, the Court ruled that the utility district was in fact eligible to bailout from Section 5
coverage and as a consequence the Court would “avoid the unnecessary resolution of
constitutional questions” involving Section 5.0

Foreshadowing the 2013 Shelby decision, the majority opinion stated in dicta that “the Act
imposes current burdens and must be justified by current needs,” “the Act’s preclearance
requirements and its coverage formula raise serious constitutional questions,” questioned
whether the “statute’s disparate geographic coverage is sufficiently related to the problem
that it targets,” and that “[t]he Act also differentiates between States, despite our historic
tradition that all States enjoy ‘equal sovereignty.”*°! Yet the opinion also underscored the
vital role the Act played in American politics, stating that “{t}he historic accomplishments
of the Voting Rights Act are undeniable,” and the improvements in minority political
participation “are no doubt due in significant part to the Voting Rights Act itself, and stand
as a monument, to its success.” 402

Following remand, the utility district, the United States, and the intervenors filed a
proposed consent decree allowing the utility district to bailout from Section 5 coverage. The
consent decree was approved by the three-judge court in November 2009, and the claim
challenging the constitutionality of Section 5 was dismissed without prejudice. 403

47. Green Party of Arkansas v. Daniels — Arkansas 2009

On Aungust 27, 2009, the ACLU and ACLU of Arkansas filed suit in federal court on behalf
of the Green Party of Arkansas and two of its members in an action to preserve the Green
Party’s place on the state ballot in the 2010 election. Candidates of state-certified political
parties are granted automatic access to the ballot in Arkansas. Under Arkansas state law,
once a political party achieves certification it must carn at least 3% of the total votes cast
for the office of governor or nominees for presidential electors at the first general clection
after the party becomes certified in order to retain its status as a state-certified political
party.“®* The Green Party successfully petitioned to become a certified political party in
2006 and 2008 by filing petitions comprised of 10,000 Arkansas voters. However, following
certification in 2006 the Green Party received only 1.65% of the vote for governor and in

48 Probable Jurisdiction Noted, Northwest Austin Mun, Utility Dist. No. One v. Gonzales, 557 U.S.
193 (Jan. 9, 2009).

400 Northwest Austin Mun. Utility Dist. No. One v, Holder, 557 U.S. 193, 197 (2009).
401 Id. at 203-04.
402 Id, at 202.

403 Consent Judgement and Decree, Northwest Austin Mun. Utility Dist. No. One v. Holder, No. 1:06-
ev-1384 (D.D.C. Nov. 3, 2009).

404 Ark, Code Ann. § 7-1-101E2 1)
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2008 the Green Party’s candidate for president (Cynthia McKinney) earned only 0.3% of the
votes cast (although the Green Party’s candidates for U.S. Senate and U.S. House of
Representative each received more than 15% of the votes cast in their respective races). In
each case, following the 2006 and 2008 elections, the Secretary of State subsequently
decertified the Green Party. 40

The plaintiffs argued that based upon the 2008 U.S. House and Senate election results, it
was apparent that the Green Party had substantial support among Arkansas voters and
that decertification of the party because of a poor showing for the party’s presidential
candidate, who did not campaign in Arkansas, violated the political and associational rights
of the Green Party and its members.

The district court granted the defendant’s motion for summary judgment.*® [t
acknowledged that the ballot access statute undoubtedly burdens constitutionally protected
rights, but beld that Arkansas had a vital interest in organizing and regulating elections
and the burden imposed upon plaintiffs’ rights was not severe. Because of the importance of
the constitutional rights at issue and the burdens placed upon them by state law, the
plaintiffs appealed the district court’s decision.

On appeal, the court of appeals affirmed the district court’s grant of summary judgment
and found that the ballot access statute did not impose a severe burden on the Green
Party’s associational rights, and as such, was not subject to strict scrutiny.7 The court also
found that the burden the statute imposed on the Green Party’s associational rights were
significantly outweighed by Arkansas’s important regulatory interests in preventing ballot
overcrowding, frivolous candidacies, and voter ¢onfusion.

48.  Moore v. Franklin County Board of Elections and Registration - Georgia
2009

After finding that a ballot was cast by a voter who did not reside in the city of Franklin
Springs, the Superior Court of Franklin County, Georgia, set aside the results ol a mayoral
election decided by a single-vote margin.*®® The court ordered a special election for
December 29, 2009-—just 19 days after its ruling, which was not submitted for Section 5
preclearance. Franklin Springs is home to Emmanuel College, and many student-voters
were away for the year-end holidays, making them unable or unlikely to participate in the
special mayoral election.

The winner of the disputed election, an employee of Emmanuel College, appealed the
Superior Court’s decision to hold a special election and requested a stay from the Georgia
Supreme Court. The ACLU and Lawyers Committee for Civil Rights Under Law filed an

408 (Green Party of Arkansas v. Daniels, 733 F. Supp. 2d 1055 (E.D. Ark. 2010).
406 Id,
47 Green Party of Arkansas v. Martin, 649 F.3d 675 (8th Cir. 2011).

408 See ACLU Voting Rights Project, ANNUAL REPORT: JANUARY 1, 2009-DECEMBER 31, 2009 20-21,
hitps://www.aclu org/sites/defaultAiles/Afield_document/vrp_annualreport_2009.pdf (reviewing Moore
v. Franklin County Board of Elections and Registration, No. 09-FV-1038-J (Ga. Sup. Ct. 2009)).
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amicus brief supporting the request, which argued that the lower court failed to comply
with Section 5 and that setting the election during the holiday season would unfairly and
unnecessarily burden student voters. Amici relied upon the Twenty-Sixth Amendment and
numerous court decisions invalidating disparate treatment of students seeking to register
and vote, The Georgia Supreme Court, however, denied the request for a stay. The election
went ahead on December 29, and the challenger was elected by five votes. %

49, Bartlett v. Strickland — North Carolina 2009

In this suit, several county commissioners in North Carolina alleged that state officials’
redistricting plan, which attempted to preserve minority voting power in a 39% African
American North Carolina House of Representatives district, violated the North Carolina
Constitution because the district did not encompass whole counties and instead included
portions of four different counties. In that district, Black voters had recently joined with
white “crossover” voters to elect candidates of choice in contrast to North Carolina’s long
history of denying Black Americans equal opportunity in state elections.1° In response to
the complaint, the state officials argued that Section 2 of the Voting Rights Act of 1965
prohibiting minority vote dilution required the redistricting plan because the Black
population in the district was sufficiently large and geographically compact to constitute a
majority under the terms of the Voting Rights Act. The North Carolina Superior Court
entered summary judgment for the state officials. 411

On appeal, the North Carolina Supreme Court. held that because the minority group did not
comprise a numerical majority of citizens of voting age (at least 50% of the population in
the applicable district), the redistricting plan did not meet the conditions of the Voting
Rights Act. Instead, the plan had to comply with North Carolina’s Constitution, which
prohibits counties from being divided for purposes of state legislative districts. Thus, the
court reversed the lower court’s decision and declared the plan unlawful.412

The U.S. Supreme Court granted certiorari and agreed to hear the question of whether the
ability to draw a remedial district in which the affected minority group is at least 50% of
the voting age population is a strict requirement for a vote dilution claim under Section 2 of
the Voting Rights Act. The ACLU submitted an amicus brief along with other civil rights
groups, arguing that the state court’s position was inconsistent with the history, purpose,
and prior interpretation of the Voting Rights Act.4!? The Supreme Court ultimately held
that no Section 2 violation could be established where a minority was less than 50% of the

409 [,

410 Brief of NAACP, Cindy Moore, Milford Farrior, Mary Jordan, and the ACLU as Amici Curie in
Support of Petitioners at 5-7, Bartlett v. Strickland, No. 07-689 (2009).

411 See Pender Coundy v. Bartlett, No. 04 CVS 069686, slip op. at 2 (N.C. Super. Ct. Jan. 9, 2006).
412 Pender Cty. v. Bartlett, 649 S.T.2d 364 (N.C. 2007).

413 Briel of NAACP, Cindy Moore, Milford Farrior, Mary Jordan, and the ACLU as Amici Curie in
Support of Petitioners at 5-7, Bartlett v. Strickland, No. 07-689 (2009).
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voting age population in a district.*** Crossover districts like the one at issue in this case,

the Court ruled, did not meet the Gingles requirement that a minority is sufficiently large
and geographically compact enough to constitute majority in a single-member district for

purposes of a Section 2 claim under Voting Rights Act's vote dilution provision.

50. Coronado v. Napolitano — Arizona 2009

The ACLU and ACLU of Arizona filed a lawsuit challenging two aspects of Arizona’s felon
disfranchisement rules: (1) the denial of voting rights to formerly incarcerated individuals
with past felony convictions based on their inability to pay the court fines, fees, and
restitution associated with their sentences, and (2) the disfranchisement of people convicted
of non-common law felonies.*1® Under Arizona law, every person convicted of a felony is
stripped of their civil rights, including the right to vote, serve on a jury, and run for public
office.#® Individuals who have only one criminal conviction are eligible for automatic
restoration of their voting rights once they receive a Certificate of Absolute Discharge from
the state and pay all of their legal financial obligations.#!” Those convicted of two or more
felonies must seek discretionary approval from a judge before the state can restore their
civil rights, a process that is arbitrary and intimidating.*'8

Three of the plaintiffs had only one criminal conviction but remained ineligible for
automatic rights restoration because they owed outstanding legal debts to the state. The
plaintiffs argued that conditioning the right to vote on the payment of fines or fees is in the
nature of a poll tax and violates the Fourteenth and Twenty-Fourth Amendments of the
U.S. Constitution, the Voting Rights Act, and state laws.*® The lawsuit also argued that
the scope of erimes covered by Arizona’s felon disenfranchisement rules were inconsistent
with the intent of the Fourteenth Amendment and that Congress only intended to permit
states to disenfranchise individuals convicted of serious common law felonies such as
murder and treason. Thus, there is no constitutional provision or exception that would
permit states to automatically deny basic voting rights for drug-related crimes or other acts
that were never felonies at common law.

In January 2008, the district court. dismissed the complaint for failure to state a claim,
determining that because {ines and fees are terms of an individual’s sentence, Arizona was
permitted to disenfranchise individuals on that basis and that Section 2 of the Fourteenth

414 Bartlett v. Strickland, 556 U.S. 1, 14-15 (2009).
415 Complaint, Coronado v. Napolitano, No. 2:07-¢v-01089 (D. Ariz. June 1, 2007).

418 See AR1Z.CONST., art. VII, §2; Ariz. Rev. Stat. Ann. § 13-904; see also Coronado v. Napolitano, No.
CV-07-1089, 2008 WL 191987, at *1 (D. Ariz. Jan. 22, 2008).

417 Ariz. Rev, Stat. Ann. § 13-907.

418 Ariz. Rev. Code § 13-908; Coronado v. Napolitano, No. CV-07-1089, 2008 WL 191987, at *1 (D.
Ariz. Jun. 1, 2007).

419 See Complaint at 79 58-83, Coronado v. Napolitano, No. 2:07-cv-01089 (D. Ariz. June 1, 2007).
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Amendment provided an affirmative sanction for states to disfranchise persons convicted of
rebellion or other crimes. 420

Plaintiffs filed an amended complaint in April 2008 to include specific allegations regarding
the racial disparities resulting from the disfranchisement law and the negative,
disproportionate impact of the state’s fines and fees requirement on indigent people.+2! The
defendants moved to dismiss the amended complaint, and the court granted that motion in
November 2008.422 The court essentially reiterated its reasoning in dismissing the original
complaint, ruling that the plaintiffs did not have a fundamental right to vote because of
their previous convictions, the legislative history behind passage of the Fourteenth
Amendment did not support the plaintiffs’ interpretation of Section 2, and the fines and
fees requirement did not result in discrimination on the basis of wealth even though it
might have a disparate impact on indigent people.**® The court also determined that the
plaintiffs were not entitled to any discovery regarding the factual allegations in the
complaint, so dismissal at such an early stage in the litigation was warranted.*2*

The plaintiffs appealed the court’s decision to the Ninth Circuit, and the case was
consolidated with Harvey v. Brewer, which focused solely on the disfranchiscment of people
convicted of non-common law felonies.#2 The Ninth Circuit heard oral argument in
October 2009, and issued its opinion affirming the lower court’s decision in May 2010. As to
the plaintiffs’ non-common law felony claim, the court ruled that a plain reading of the
phrase “other crime” in Section 2 of the Fourteenth Amendment, as well as the phrase’s
past and contemporary usage, supported the court’s conclusion that the term applies to all
crimes, not just common law felonies.*2 The court also rejected the plaintiffs’ challenge to
Arizona’s fines and fees requirement, reasoning that “[jlust as States might reasonably
conclude that perpetrators of serious crimes should not take part in electing government
officials, so too might it rationally conclude that only those who have satisfied their debts to
society through fulfilling the terms of a criminal sentence are entitled to restoration of their
voting rights.”427 The Harvey plaintiffs filed a motion for rehcaring en banc which the court
denied on July 16, 2010. The plaintiffs decided not to file a petition for certiorari to the
Supreme Court.

51. Gray v. South Carolina State Election Commission — South Carolina 2009

420 Coronado v. Napolitano, No. CV 07-1089, 2008 WL 191987 (D. Ariz. Jan. 22, 2008).

121 See Amended Complaint for Declaratory Relief, Injunctive Relief, and Nominal Monetary

Damages at 49 45-46, 63, CV 07-1089 (D. Ariz. Apr. 30, 2008).

422 Coronado v. Napolitano, No, CV 07-1089, 2008 W1 4838707, at *6 (D. Ariz. Nov. 6, 2008), aff'd
sub nom. Harvey v. Brewer, 605 F.3d 1067 (9th Cir. 2010).

123 See generally id.

424 Id. at *3.

425 605 F.3d 1067 (9th Cir. 2010).
126 See id. at 1073-1079.

427 Id. at 1079.
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In August 2009, the ACLU filed this action on behalf of individual South Carolina citizens
and the United Citizens Party against the South Carolina State Election Commission under
Section 5 of the Voting Rights Act. The suit argued that a voting change related to the
state’s reinterpretation of the its filing deadline statute required preclearance and claimed
violations of the First and Fourteenth Amendments.*2 The plaintiffs requested declaratory
and injunctive relief prohibiting the defendants from enforcing the reinterpreted filing
deadline against them.** Between 1998 and April 16, 2008, the Election Commission
interpreted the law to allow candidates to run as candidates for one or more political
parties in the general election as long as they filed a “Statement of Intent of Candidacy” for
one political party during the filing period. On April 16, 2008, the Election Commission
voted to require candidates seeking party nominations to file a Statement of Intent during
the filing period for each political party in which the candidate planned to run in the
general election.

The plaintiffs filed a motion for preliminary injunction to enjoin the South Carolina State
Election Commission from implementing the change ahsent compliance with Section 5.4
The parties agreed to dispense with a hearing on the preliminary injunction and proceed
directly to a hearing on the merits based on stipulated facts and oral arguments in
November 2009.452 This proceeding failed to resolve the issue and the district court
requested additional targeted discovery, which was completed in February 2010. In March
2010, the district court found in favor of the plaintiffs and granted a permanent injunction.
The court held that the subsequent policy constituted a change that required preclearance
because it required multiple Statements of Intent where a single filing sufficed before; and
the implementation of the subsequent policy resulted in an election practice that differed
from the baseline practice estahlished by the most recent preclearance that was in force and
effect. 433

52. Janis v. Nelson — South Dakota 2009

In February 2009 the ACLU, the ACLU of South Dakota, and local counsel filed suit on
behalf of Native Americans who resided on the Pine Ridge Reservation in Shannon County,
which was one of two counties in South Dakota covered by Section 5 of the Voting Rights
Act.*3 The plaintiffs were denied the right to vote because of past felony convictions,
despite the fact that their sentences did not include incarceration and state law expressly

28 Complaint at 9 1. Gray v. S.C. State Election Comm'n, Neo. 3:09-¢v-02126 (D.S.C. Aug. 12, 2009).
429 Thid.
B0 Id at g 17.

481 Plaintiffs’ Motion for a Preliminary Injunction, Gray v. S.C. State Election Comm’'n, No. 3:09-cv-
02126 (D.S.C. Aug. 14, 2009).

452 (ray v. S.C. State Election Comm’'n, No. 3:09-¢v-02126, 2010 WL 758767, at *1 (D.S.C. Mar. 1,
2010).

43 Id. at *3.

43¢ Complaint for Declaratory and Injunciive Relief and Compensatory and Nominal Damages, Janis
v. Nelson, No. 5:09-cv-05019 (D.S.D. Feb. 18, 2009)
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provides that persons convicted of felonies would only be denied the right to vote while
incarcerated in the state penitentiary. The plaintiffs argued that the removal of their
names from the voter registration rolls constituted a change in voting that was not
precleared as required by Section 5 and was unlawful under state and federal law,
including the Fourteenth Amendment, the Help America Vote Act (HAVA), the National
Voter Registration Act (NVRA), and Section 2 of the Voting Rights Act.4®

After the state placed the names of the voters back on the voter registration rolls, the state
attempted to dismiss the action as moot, which the court denied.** Therealter the state
filed a motion to dismiss all counts of the plainti{fs’ amended complaint, or alternatively, for
a judgment on the pleadings.**” The state made several arguments, including that the
plaintiffs never claimed they actually tried to vote, even though the plaintiffs explained
they feared prosecution if they attempted to do so, and that any alleged wrongdoing laid
with local election officials and not state officials.*3® The state also argued that Section 5
was unconstitutional and outdated as applied to Shannon County, as the county was
experiencing high voter registration and turnout rates above the national average.4*® The
court rejected these arguments, and in a second decision entered the same day, the court
denied requests by state and county officials that they not be required to comply with
discovery requests made by the plaintiffs.44

Ultimately the parties reached a settlement, whereby the plaintiffs and the state agreed
upon the impact of felony convictions on individuals’ right to vote, including retention of the
right to vote for people convicted of felonies who are sentenced only to probation, fines, fees,
or restitution. The defendants also agreed to advance various amendments to state laws
and conduct affirmative outreach and public education regarding the right to vote for
mdividuals with felony convictions.* Based on the settlement, the parties stipulated to
dismissal of the litigation with prejudice, which was granted by the court.#42

53. League of Women Voters of Indiana v. Rokita — Indiana 2009

435 First Amended Complaint for Declaratory Relief, Injunctive Relief, and Monetary Damages, Janis
v. Nelson, No. 5:09-cv-05019 (D.S.D. Oct. 7, 2009).
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437 State Defendants’ Amended Motion to Dismiss, or in the Alternative, Motion for Judgment on the
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438 See generally id.
459 See Janis v. Nelson, No. 09-cv-5019, 2009 WL 5216902, at *7 (D.S.D. Dec. 30, 2009).
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Three months after the decision of the Supreme Court in Crawford v. Marion County
Election Board,**® which rejected a federal challenge brought by the ACLU and others to
Indiana’s photo 1D law, in July 2008 the League of Women Voters of Indiana filed suit in
state court seeking a declaration that the photo I law violated the Indiana State
Constitution. The plaintiff argued that the law imposed a substantive new qualification on
the right to vote that was unauthorized by the Indiana Constitution. The state filed a
motion to dismiss in September 2008, and, after oral arguments in the trial court, the
motion was granted based on the court’s determination that the photo 1D law was a
procedural regulation that did not constitute a voter qualification and was not arbitrary or
unreasonable. 444

The Indiana Court of Appeals reversed and struck down the law under the Equal Privileges
and Immunities Clause of the state constitution, reasoning that the law effectively added a
qualification beyond those constitutionally permitted and was not merely a procedural
regulation.?#? The court further held that exempting absentee voters and voters living in a
state-licensed care facility from the 1D requirement was an unconstitutional disparate
treatment of voters and violated the requirement of uniform application of state election
laws, 146

In November 2009, the ACLU, together with the Southern Coalition for Social Justice, filed
an amicus brief, which argued that the decision of the court of appeals was correctly
decided in conformity with decisions from other states interpreting their state constitutions’
Equal Privileges and Immunities Clauses.*? The ACLU argued that the Indiana Supreme
Court should follow other state courts reviewing analogous or similar state constitutional
provisions, where they invalidated similar voting restrictions by using a more expansive
approach to finding constitutional violations (i.e. more frequent heightened serutiny when
reviewing certain classifications) than was available under federal equal protection law. 448

In June 2010, the Indiana Supreme Court reversed the court of appeals and upheld the
photo ID law. The plaintiff argued, as it did in the lower court, that the distinctions made
by the photo 1D law-—{first, between in-person and absentee voters, and second, between
senior citizen voters living in state care facilities serving as voting locations and senior
citizens living outside of such facilities-—were each impermissible. The court rejected these
arguments and found that the first distinction was justified pursuant to the legislature’s
general power to set identification requirements and that applying the same [
requirement to absentee voters was an impractical method for identification purposes when

43 Crawford v. Marion County Election Board, 553 U.S. 181 (2008).

44 See League of Women Voters of Ind. v. Rokita, 915 N.E 2d 151 (Ind. Ct. App., 2009).
445 Id. at 165.

46 Id. at, 168-69.

47 See Brief of ACLU and Southern Coalition for Social Justice as Amici Curiae Supporting
Appellants at 3-7, League of Women Voters of Ind. v. Rokita, No. 49802-1001-CV-50 (Ind. June 30,
2010).

448 See id. at 7-10.
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compared to in-person identification at a voting location. The court determined the second
distinction was also permissible due to the relatively minimal number of similarly situated
voters exempted from the photo 1D requirement, and thus was an “insubstantial
disparity.”*® Within this framework, the court determined that the law met the
requirement of uniform application as a “specific legislative regulation associated with
additional accommodations extended by the legislature” and did not have different
requirements for in-person, as opposed to absentee, voters. The court analogized this to the
“accommodations” that allow for early and absentee voting.*® The court left open the
possibility of a successful “as-applied” claim of constitutional invalidity, mentioning
potential individual claims, such as hardship of obtaining an ID in the first instance due to
fees or other requirements for obtaining the 1D.451

54. Swann v. Handel; Swann v Kemp - Georgia 2009

The ACLU filed this lawsuit on behalf of disenfranchised Georgia voters in September
2009, challenging the constitutionality of Section 21-2-381(a)(1)(D) of the Georgia Code,
which prohibits election officials from mailing absentee ballots to a place other than the
permanent mailing address, temporary out-of-county, or out-of-municipality address of a
voter unless they will be out of the county on Election Day. Election officials in the state
interpreted this provision as prohibiting the mailing of absentee ballots to people
incarcerated in the same county they reside in who otherwise remain eligible to vote.*52
However, eligible individuals incarcerated outside of their county of residence would be able
to receive their absentee ballot. The plaintiffs incarcerated within their county of residence
asserted that the law violated their right to equal protection under the Fourteenth
Amendment and the right to due process based on the defendants’ failure to inform them
that they would not be able to receive an absentee ballot in jail.*5

Both the plaintiffs and defendants filed motions for summary judgment. In October 2010,
the district court denied the plaintiffs’ and granted the defendants’ motion.#* The court
decided that the plaintiffs’ equal protection claim failed because they were not treated
differently than similarly situated individuals. The court also reasoned that because the
plaintiff’'s absentee ballot application listed his registered address on his county ballot
application, the defendants did not commit any acts that deprived him of his right to
vote.4% Likewise, the court found that the plaintiff's due process claim failed because the

49 League of Women Voters of Ind. v. Rokita, 929 N E.2d 758, 770-772 (Ind. 2010).

450 Idl. at 768.
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484 Swann et ol. v. Handel, Case No. 1:09-CV-2674, 2010 WL 4117448 at *1 (N.D. Ga. Oct. 18, 2010).
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board did not deny his application and therefore did not fail to inform him that his
application was denied. 4

The plaintiffs appealed to the Eleventh Circuit in October 2010 seeking the court’s
determination on whether the plaintiff was required to list the jail’s address on his
absentee ballot application in order to challenge the constitutionality of the law in question
as it applied to him.4%7 In response, the defendants argued that plaintiff lacked standing to
raise his equal protection claim on the grounds that because he never listed the jail as his
mailing address on the absentee ballot application, his injury was not traceable to the
defendants. The Eleventh Circuit agreed with the defendants and determined that the
plaintiff would not have received a ballot at the jail regardless of the application of the
statute because he did not provide the jail address on his application.*® The Court vacated
the district court’s decision and instructed the district court to dismiss the action for lack of
subject matter jurisdiction, which it did in April 2012.45

55. Tempel v. Platt - South Carolina 2009

George E. Tempel, Chairman of the Charleston County Democratic Party, brought an
action in South Carolina state court in August 2008 to enjoin Eugene Platt from being a
candidate for the South Carolina state house in the November 2008 general election.#5° A
South Carolina candidate oath law—also known as a “sore loser” law-—requires every
candidate for office to sign an oath to abide by the results of a party’s primary. If the
candidate loses the party’s primary, the law bars the candidate from petitioning or
campaigning as a write-in candidate on the general election ballot for any office for which
the party has a nominee. South Carolina was also one of four states that permitted fusion
voting, allowing a candidate to run in more than one party’s primary. Thus, the state’s
candidate oath law operates with the fusion voting system to bar a candidate who loses a
party’s primary from having their name placed on the general election ballot by another
political party that nominates them. While Platt won the nominations of the Green Party
and Working Family Party for the state legislative house seat, he subsequently lost the
nomination for the same office in the Democratic primary. At the urging of the Democratic
Party, the South Carolina State Election Commission disqualified Platt from appearing on
the general election ballot as the Green Party’s nominee. Platt and the Green Party
separately challenged this ruling in federal court.*5! Platt argued that the case was not ripe
for decision in view of this separately pending {ederal action.

456 Id. at *4.

457 Brief of Appellant, Swann v. Kemp, No. 10-14901 (11th Cir. Dec. 6, 2010).
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The circuit court granted the injunction pursuant to S.C. Code Ann. § 7-11-210 (2000),
which authorizes a party chairman to obtain injunctive relief if a defeated party primary
candidate pursues appearing on a general election ballot in a race where the party has a
nominee. 42 Represented by the ACLU, Platt appealed to the South Carolina Supreme
Court, which affirmed the circuit court’s injunction in January 2010.462

56. English v. Chester County — Pennsylvania 2010

In January 2010, the ACLU, ACLU of Pennsylvania, and Public Interest Law Center of
Philadelphia filed a lawsuit in federal court in Pennsylvania on hehalf of Black residents
and Lincoln University students against Chester County. The plaintiffs argued that that
the county’s Board of Elections and Department of Voter Services had deprived Black
Americans in Lower Oxford East Township of their right to vote by assigning them to
inconvenient and inadequate polling facilities.*%* Residents of the township, most of whom
were Black and comprised almost 70% of the township’s precinct, had historically voted at a
polling place located on the campus of Lincoln University, a Historically Black College and
University, where most of the precinct’s voters reside. In 1992, after a Lincoln University
professor won a seat on the local school board in a hotly contested election, the county
moved the polling place to a building several miles away that was significantly smaller and
had fewer voting machines.4% The polling place remained at that location despite continued
requests to return it to Lincoln University, 46

In recognition of the high numbers of newly registered voters in the 2008 primary, precinct
residents anticipated a large turnout of Black voters and petitioned the board of elections to
return the polling place to the Lincoln University campus prior to the 2008 general
election.®®” The board of elections refused. 158 Predictably, the polling location’s numerous
problems plagued the precinct’s voters on Election Day. Lines began hefore polls opened,
and delays began as soon as the polls open. The voter registration rolls at the precinct did
not contain an up-to-date list of registered voters because the board had failed to provide it.
The delays, combined with the inadequacy of the facility to accommodate the number of
voters who had turned out, most of whom were Black, waited up to seven hours in the
pouring rain to cast their votes—far longer than voters elsewhere in Chester County. A poll
watcher caused further delays by challenging the identities of young Black voters
throughout the day.*® Despite multiple attempls to resolve the issues with the board of

42 See Tempel v. Plait, Case No. No. 2010-MO-002, 2010 WL 10097777, at *1 (S.C. Jan. 19, 2010).
63 Id. at ¥1-*2,

161 See ACLU OF PENNSYLVANIA, ENGLISH, ET AL. V. CHESTER COUNTY, https://www.aclupa.org/our-
work/legallegaldocket/englishetalvchestercounty.

45 Complaint at § 2, English v. Chester Cty., No. 2:10-cv-00244 (E.D. Pa. Jan. 10, 2010).
466 Idl.

467 [d. at § 29.

408 Id. at 7 34.

69 See id. at 1Y 35-45.
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elections, the board refused to take any action. The result was low voter turnout and a
racially disparate impact in the precincet with the highest percentage of Black voters in the
county. 47

The suit alleged that the polling location was in violation of Section 2 of the Voting Rights
Act and the Fourteenth and Fifteenth Amendments.*7 It asked the court to order Chester
“ounty to return the Lower Oxford East polling place to the Lincoln University campus,
authorize federal elections monitors, and award damages to residents who faced extreme
difficulties or were prevented from voting in the 2008 general election.4™ In April 2010, the
parties settled the case based upon an agreement with the board of elections that it would
return the polling place to the Lincoln University campus. 4™

57. Georgia v. Holder — Georgia 2010

Tn June 2010, the state of Georgia sued the U.S. Attorney General when its voter
registration verification process did not obtain preclearance under the Voting Rights Act.4™
Georgia adopted a system attempting to match the information of voter registration
applicants with information contained in the state’s Department of Driver Services and
Social Security Administration database for verification and flag individuals whose
information did not match to local registrars for further inquiry. The state did not initially
obtain preclearance under Section 5, even though the new system was clearly a voting
change that required preciearance. The state used the Help America Vote Act’s (HAVA)
voter registration list maintenance process to justify its new system, even though HAVA
does not require a matching process to verify voter eligibility and in fact contains specific
prohibitions against the process Georgia was trying to implement. During the preclearance
process, the Attorney General twice rejected Georgia's verification process, finding the
matching program was “seriously flawed,” that “thousands of citizens who are in fact
eligible to vote under Georgia law have been flagged,” that the “impact of these errors falls
disproportionately on minority voters,” and that “applicants who are Hispanic, Asian or
African American are more likely than white applicants, to statistically significant degrees,
to be flagged for additional scrutiny.”*%

Nonetheless, Georgia sought a declaratory judgement that its verification process did not
violate Section 5 of the Voting Rights Act or, alternatively, a ruling that the preclearance

410 See id. at ] 46.
471 See id. at 99 102-119.
172 See id. at 20.

473 Settlement Agreement and Mutual Release at § 1, English v. Chester Cnty., No. 2:10-ev-00244
(E.D. Pa. Aug. 9, 2010).

474 FExpedited Complaint for Declaratory Judgment, Georgia v. Holder, No. 1:10-¢v-01062 (D.D.C.
June 22, 2010).

475 Letter from Loretta King, Acting Assistant Attorney Gen., Civil Rights Div., U.S. Dep't of Justice,
t0 The Honorable Thurbert E. Baker, Attorney Gen. (May 29, 2009),

https:/fwww justice.gov/sites/default/files/crt/legacy/2014/05/30/1_090529.pdf.
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requirement was unconstitutional.*” The ACLU and the Lawyers’ Committee for Civil
Rights intervened on behalf of the Georgia State Conference of the NAACP, the Georgia
Association of Black Elected Officials, and the Georgia Coalition for the Peoples’ Agenda. 477
A month after intervention, Georgia filed an amended complaint, and within hours the
Attorney General abruptly informed the court that it would preclear the system, even
though it was substantially similar to the one the Justice Department had objected to a
year earlier. The parties filed a joint motion to dismiss on August 20, 2010. The
intervenors argued that the unusual process and decision to immediately preclear a system
that was previously determined as “seriously flawed” resulted in the denial to the
intervenors of access to materials submitted during the preclearance process, and that
Georgia nonetheless did not meet its Section 5 burden.*”® The intervenors requested that
the Court require Georgia and the Department of Justice to explain the events that led to
the administrative preclearance.4” The court. declined to do so and dismissed the action.4&

58. Spirit Lake Tribe v. Benson Cty. - North Dakota 2010

Shortly before the November 2010 election, Benson County, North Dakota, announced that
it was closing all but one of the county polling places, including the two that were located on
the Spirit Lake Indian Reservation. The Spirit; Lake Tribe filed suit in federal district court
that closing the precincts on the Reservation would make it difficult or impossible for many
residents to vote in violation of the federal and state constitutions and Section 2 of the
Voting Rights Act.*®! The ACLU filed an amicus brief in support of the Tribe’s Section 2
claim and its motion for a preliminary injunction.

Following an expedited hearing, the district issued a preliminary injunction on October 21,
2010, requiring the county to maintain the two polling places on the reservation. 1t
concluded that closing the precincts would have a disparate impact on Native American
voters who lacked access to transportation or to voting by mail.#82 After the preliminary
injunction was granted, the parties entered into a consent decree and settlement in October

476 Expedited Complaint for Declaratory Judgment, Georgia v. Holder, No. 1:10-cv-01062 (D.D.C.
June 22, 2010).

477 Motion for Leave to Intervene as Defendants, Georgia v. Holder, 1:10-cv-01062 (D.D.C. June 6,
2010).

478 See Notice by Defendant-Intervenors, Georgia v. Holder, 1:10-cv-01062 (D.D.C. Aug. 21, 2010);
Response to Plaintiffs and Defendant’s Joint Motion to Dismiss by Defendant-Intervenors Brooks, et
al., Georgia v. Holder, No. 1:10-cv-01062 (D.D.C. Sept. 7, 2010).

479 Response to Plaintiff's and Defendant’s Joint Motion to Dismiss by Defendant-Intevenors Brooks,
et al. at 12-13, Georgia v. Holder, No. 1:10-ev-01062 (D.D.C. Sept. 7, 2010).

0 (Georgia v. Holder, TA8 F. Supp. 2d 16, 19 (2010).
451 Complaint, Spirit Lake Tribe v. Benson Cty., No. 2:10.-CV-095 (D.N.D. Qct. 8, 2010).
482 Spirit Lake Tribe v. Benson Ciy., No. 2:10-CV-095, 2010 WL 4226614, at *1 (D.N.D. Qct. 21, 2010)
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2011 requiring the county to maintain the two polling places on the reservation for future
general elections, subject to certain conditions. 8

59. Brown v. Secretary of State of Florida ~ Florida 2010

This suit was filed by two members of Congress, Mario Diaz-Balart and Corrine Brown,
challenging Article 111, Section 20 of the Florida Constitution, which was adopted by more
than 60% of the state’s voters at the November 2010 election. The challenged provision
provides standards for congressional redistricting, including that a plan may not favor or
disfavor an incumbent or political party or deny racial or language minorities the equal
opportunity to participate in the political process and elect representatives of their choice.
The plaintiffs contended that the state law violates Article I, Section 4, Clause 1 of the U.S.
Constitution and the Elections Clause, which gives state legislatures power to prescribe the
times, places, and manner of holding elections for members of Congress. 48t

The ACLU and ACLU of Florida represented delendant-intervenors who sought to defend
the constitutionality of the state law. The ACLU of Florida played a major role in promoting
the adoption of the challenged redistricting standards, and the defendant-intervenors
contended that the federal constitution does not prohibit the adoption of redistricting
standards by a state’s electorate. The motion seeking leave to intervene was filed on
December 16, 2010. On January 24, 2011, the Florida House of Representatives filed to join
the lawsuit to challenge the adopted provisions. 48

On September 9, 2011, the district court rejected the lawsuit and granted summary
judgment to the defendants.48 The plaintiffs appealed to the Eleventh Circuit, which
upheld the district court’s decision on January 31, 2012.487 The appellate court noted in its
decision that the Supreme Court had provided clear and unambiguous guidance, explaining
that the term “Legislature” in the Elections Clause refers not just to a state’s legislative
body but more broadly to the entire lawmaking process of the state.488

60. Nix v. Holder; Laroque v. Holder — North Carolina 2010

In 2010, residents of Kinston, North Carolina, filed suit secking a declaratory judgment
that Section 5 of the Voting Rights Act was unconstitutional because it exceeded Congress’s
enumerated powers and violated equal protection prineiples.*® Kinston was a covered
jurisdiction under Section 5 and required to obtain preclearance of voting changes before

483 Consent Judgment and Deeree and Stipulation of the Parties, Spirit Lake Tribe v. Benson Cty.,
No. 2:10-CV-095 (D.N.D. Oct. 6, 2011).

44 Brown v. Secly of State of Fla., 668 F.3d 1271, 1272-1273 (11th Cir. 2012).

485 Idl. at 1274,

486 Diaz-Balart v. Browning, No. 10-23968-CIV, 2011 WL 13175016 (S.D. Fla. Sept. 9, 2011).
47 Brown, 668 F.3d 1271.

488 Il at 1277.

489 Complaint, Laroque v. Holder, No. 1:10-cv-0561 (D.D.C. April 7, 2010).
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enforcement. The suit was filed after the Department of Justice denied preclearance to a
proposed voting change in Kinston that would have replaced the city’s partisan electoral
system with a non-partisan system with a plurality vote requirement. The Department
found the change would likely have a retrogressive effect on the ability of Kinston’s Black
voters to elect candidates of choice. 4 The Justice Department conducted a statistical
analysis of the impact of the change, which demonstrated that the removal of partisan cues
in city elections would eliminate the single factor that permitted Black candidates to be
elected because Kinston voters based their choice more on the race of a candidate rather
than partisan affiliation.*! The analysis showed that without the party appeal or the
ability to vote straight ticket, the limited support from white crossover voters for a Black
candidate would diminish in a manner that prevented Black candidates from being
elected.*2 The City of Kinston did not join the lawsuit, nor did it seek judicial preclearance
of the Section 5 objection.

The ACLU and Southern Coalition for Social Justice intervened on behalf of the North
Carolina State Conference of the NAACP and residents of Kinston arguing that Section 5
was a constitutional exercise of congressional authority, the plaintiffs lacked standing, and
the district court did not have jurisdiction over the plaintiffs’ claims.**® In December 2010,
the district court issued an opinion granting motions to dismiss filed by the Justice
Department and the defendant-intervenors.*t The court concluded the plaintiffs lacked
standing, and there was no cause of action for private persons to challenge the
constitutionality of Section b as applied to the Attorney General’s objection to a proposed
electoral change.**® The plaintiffs appealed to the D.C. Circuit Court of Appeals, and the
court of appeals reversed and remanded in July 2011.4% It held that the plaintiff, a
candidate for public office in Kinston, had standing and a cause of action to seek
declaratory and injunctive relief against the Attorney General on the ground that Section b
was unconstitutional. On remand, the district court reached the merits of the plaintifls’
claims in December 2011,%7 rejecting that Section 5 exceeds Congress’s enforcement powers
and holding that Section 5 was “justified by the evidence of persistent, intentional
discrimination that Congress amassed.”*® It also rejected their claim that Section 5
violates equal protection principles.

490 Sge Letter from Acting Assistant Attorney General Loretta King, Civil Rights Division,
Department of Justice to James P. Cauley I11, Esq. (Aug. 17, 2009),
https://www justice.gov/sites/default/files/ert/legacy/2014/05/30/1_090817. pdf.
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498 Motion to Intervene as Defendants, Laroque v. FHolder, No. 1:10-cv-0561 (D.D.C. July 7, 2010).
494 Order on Motion to Dismiss, Laroque v. Holder, No. 1:10-cv-0561 (D.D.C, Dec. 20, 2010).

495 [d

% Laroque v. Holder, 650 F.3d 777 (D.C. Cir. 2011).
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The plaintiffs again appealed to the D.C. Circuit Court of Appeals. While the appeal was
pending, the Justice Department reversed its position regarding Kinston’s proposed voting
change in light of new evidence it received in a separate preclearance proceeding.*%9 After
reviewing that additional evidence, the Attorney General withdrew his objection to the
proposed change. Accordingly, in May 2012 the D.C. Circuit determined that the plaintiffs’
claims were moot and dismissed the case for lack of jurisdiction.5® The plaintiffs filed a
petition for certiorari, which was denied on November 13, 2012,501

61. Shelby County v. Holder — Alabama 2010

Prior to the Supreme Court’s 2013 decision in Shelby County v. Holder nullifying the
preclearance coverage formula, the Supreme Court most recently weighed in on Section 5's
constitutionality in 2009 in Northwest Austin Municipal Utility District No. 1 v. Holder. In
that case, Chief Justice John Roberts expressed skepticism regarding the continuing
constitutionality of portions of the Voting Rights Act, opining in dicta that the law “imposes
current burdens and must be justified by current needs” and that “[tfhe Act also
differentiates between the States, despite our historic tradition that all the States enjoy
equal sovereignty.”*? Animated by the decision, Shelby County, Alabama, filed suit the
following year in district court in a facial challenge seeking a declaratory judgment that
both Section 5 preclearance and the Section 4(b) coverage formula were unconstitutional
and a permanent injunction against their enforcement.?* The D.C. district court upheld the
constitutionality of Section 5 and the coverage formula, granting summary judgment for the
Attorney General.® The U.S. Court of Appeals for the District of Columbia affirmed,
holding that Congress did not exceed its powers by reauthorizing Section 5 and that the
coverage formula was still relevant to the issue of voting discrimination.’ On June 25,
2013, the Supreme Court held that the coverage formula was unconstitutional. In a 5-4
decision, the Supreme Court found that while “voting discrimination still exists,” Section
4(b) of the Voting Rights Act was unconstitutional on the basis that the coverage formula
had not been updated recently and no longer reflected current conditions of
discrimination.5 Therefore, the formula could no longer he used as a basis for subjecting
jurisdictions to preclearance.

19 See Letter from Assistant Attorney General Thomas E. Perez, Civil Rights Div., to Robert T.
Sonnenberg, Esq. (Apr. 30, 2012),
https://www justice.gov/sites/default/files/ert/legacy/2014/05/30/1_120430.pdf.

500 Laroque v. Holder, 679 F.3d 905 (D.C. Cir. 2012).

501 Laroque v. Holder, 679 F.3d 905 (D.C. Cir. 2012), cert. denied sub nom. Nix v. Holder, 133 S. Ct.
610 (2012).

502 Northwest Austin Municipal Utility District No. 1 v. Holder, 557 U.S. 193, 203 (2009).
53 Complaint, Shelby Cty. v. Holder, No. 1:10-cv-00651 (D.D.C. Apr. 27, 2010).

504 Shelby Cty. v. Holder, 811 F. Supp. 2d 424 (D.D.C. 2011).

505 Shelby Cty. v. Holder, 679 F.3d 848 (D.C. Cir. 2012).

506 Shelby Cty. v. Holder, 570 U.S, 529 (2013).
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62, Frank v Walker - Wisconsin 2011

In December 2011, the ACLU, ACLU of Wisconsin, and National Law Center for
Homelessness and Poverty brought suit on behalf of individual plaintiffs challenging
Wisconsin's strict photo 1D law in federal court, seeking declaratory and injunctive relief.57
The Wisconsin law requires voters to present identification that is one of a limited list of
acceptable photo identification in order to vote. Similar to the impact of photo 1D laws in
other states, Black and Latino voters in Wisconsin disproportionately lack the required
photo ID and the documents necessary to obtain a free state 1D card to vote, and as a result
are more likely to be disproportionately disenfranchised.® Prior to enactment of the photo
ID law, voters were generally required to provide proof of residency with a range of
acceptable documents, such as utility bills, bank statements, or pay stubs, and not required
to provide proof of identity to vote.5® Over two dozen individual plaintiffs brought class
claims under the Fourteenth and Twenty-Fourth Amendments and Section 2 of the Voting
Rights Act.

After a two-week trial—in which the parties presented 43 fact witnesses, six expert
witnesses, and thousands of pages of documentary evidence—in April 2014, the trial court
struck down the photo 1D law and permanently enjoined its enforcement, concluding that
the law violated Section 2 of the Voting Rights Act.51¢ The court also held that the law
violated the Fourteenth Amendment by imposing a substantial burden on the right to vote
that was not outweighed by the state’s asserted justification.?!! In making these
determinations, the eourt found that there was no evidence of voter impersonation fraud
and the state had failed to put forward evidence to suggest that its photo ID law effectively
prevented other types of fraud. The court also found the photo ID law did not enhance
public confidence in voting.®2 With respect 1o the burden on voters and its discriminatory
impact, the court concluded that “approximately 300,000 registered voters in Wisconsin,
roughly 9% of all registered voters, lack a qualifying ID,” and noted that, “to put. this
number in context, in 2010 the race for governor in Wisconsin was decided by 124,638
votes, and the race for United States Senator was decided by 105,041 votes. Thus the
number of registered voters who lack a qualifying 1D is large enough to change the outcome
of Wisconsin elections.”®3 The court also found that while many registered voters would be
able to obtain qualifying I[Ds, many others could not.5 Finally, the court found it
“inescapable” that the photo ID law would disproportionately burden and disenfranchise

P

Black and Latino voters in the state and that the photo ID law’s “disproportionate impact

507 First Amended Complaint, Frank v. Walker, No. 2:11-ev-01128 (E.D. Wis. Dec. 13, 2011).
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510 Frank v. Walker, 17 F.Supp.3d 837, 879 (E.D. Wis. 2014).
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results from the interaction of the photo ID requirement with the effects of past and present
discrimination and is not merely a product of chance, [and that it] therefore produces a
discriminatory result.”515

Wisconsin appealed the decision to the Seventh Circuit, which in a panel decision reversed
the district court’s holdings that the law violated Section 2 of the Voting Rights Act and
imposes a substantial burden on the right to vote. With respect to the constitutional ¢laim,
the court relied on the Supreme Court’s 2008 decision in Crawford v. Marion County
Election Board, which upheld Indiana’s photo ID law against a facial challenge, reasoning
that the facts of the Wisconsin photo ID case did not justify a different outcome than
Crawford.”'® With respect to the Section 2 claim, the Seventh Circuit reversed the district
court’s holding. The panel concluded, after recognizing the lower court’s findimg of a
disparate impact on Black and Latino voters, that the district court failed to {ind that
“substantial numbers of persons eligible to vote have tried to get a photo ID but (had] been
unable to do s0” or that minority voters have less opportunity to obtain a qualifying photo
ID.57 Judge Richard Posner called a vote for rehearing en banc sua sponte, but an equally
divided court denied the request. The dissenting judges found this case to be “importantly
dissimilar” from Crawford—a case which Judge Posner himself authored on behalf of the
Seventh Circuit in 2008—and that the evidentiary record before the court was vastly
different than in Crawford.*8

The ACLU requested review of the Seventh Circuit’'s decision by the U.S. Supreme Court,
arguing that the Seventh Circuit misinterpreted and misapplied the Crawford decision. The
ACLU argued that the case was distinguishable from Crawford due to the vast evidentiary
record demonstrating that Wisconsin voters faced substantial or even insurmountable
burdens to obtain a qualifying ID. The request also differentiated the two cases in that
Wisconsin's professed interest to prevent voter impersonation fraud was illusory and
pretextual in light of the fact that Wisconsin was unable to show a single case of voter
impersonation fraud in the state.?® The petition also argued that the Seventh Circuit’s
panel decision gravely misinterpreted Section 2 and wrongly rejected the factual findings of
racially discriminatory denial and abridgement of the right to vote resulting from
Wisconsin’s photo [D law.520 The Supreme Court declined to reconsider the Seventh
Circuit’s ruling upholding the law, and the law became effective in 2015.52

The plaintiffs then undertook a second stage of litigation, advancing remaining
constitutional claims that the district court did not resolve in its initial decision, namely,

515 Id. at 876-78.

518 Crawford v. Marion County Election Board, 553 U.S. 181 (2008).

517 Frank v. Walker, 768 F.3d 744, 745-47 (7th Cir. 2014).

518 Frank v. Walker, 773 F.3d 783 (7th Cir. 2014) (Posner, J., dissenting).

519 Petition for Writ of Certiorari, Frank v. Walker, No. 14-803 (Jan. 7, 2015).
520 Id. at 28-30.

521 Note that the Supreme Court had previcusly vacated the Seventh Circuit’s stay of the district
court’s permanent injunction, Frank v. Walker, 135 8. Ct. 7 (2014).
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that the Wisconsin law was unconstitutional as applied to those voters who were unable to
acquire a qualifying ID. After initially rejecting the plaintiffs’ claim22 and being reversed
on appeal,52 the district court granted a preliminary injunction in July 2016, instructing
that voters who lack photo ID must be able to cast a regular ballot in the November 2016
elections after completing an affidavit. The district court’s decision was based on its finding
that the plamtiffs had shown some likelihood of success on the merits of their Fourteenth
Amendment claim that the photo ID law substantially burdened the right to vote among
eligible voters who, even after putting forth a reasonable effort, would be unable to obtain a
qualifying ID, and that Wisconsin lacked a viable interest in enforcement of the law with
respect to these voters.524 Wisconsin filed an emergency appeal of this decision with the
Seventh Circuit, and on August 10, 2016, the Seventh Circuit stayed the district court’s
order.5? On August 26, 2016, the full Seventh Circuit declined to reconsider this decision,
holding that the urgency needed to justify an en banc review of the panel decision was not
shown because of the state’s representation that voters would automatically be able to
receive a credential {or voting if they requested one in person at a driver’s license facility.52
Because of the Seventh Circuit’'s order, Wisconsin’s photo 1D law was in effect without the
affidavit alternative for those without ID during the 2016 elections. After the Seventh
Circuit issued the emergency stay on the district court’s order, the case proceeded to the
Seventh Circuit on appeal. Oral argument was held in February 2017.

In June 2020, the Seventh Circuit reversed the injunction requiring Wisconsin to create an
affidavit option.®7 On remand, plaintiffs moved for preliminary injunction while the
defendants moved for summary judgment. In September 2020, the district court denied the
defendant’s motion for summary judgment, while granting some preliminary relief
requested by the plaintiffs.52 The court ordered the state to send expediated temporary 1Ds
beginning two weeks before the election and that the state must engage in more public
education regarding the temporary receipt process.® The case is now in discovery.,

63. Citizens In Charge v. Gale - Nebraska 2011

On behalf of Citizens in Charge and other individual plaintiffs, the ACLU and ACLU of
Nebraska challenged®® three provisions of Nebraska law as violating political speech and

522 Frank v. Walker, 141 F. Supp. 3d 932 (E.D. Wis. 2016).

523 Frank v. Walker, 819 F.3d 384 (7th Cir. 2016).

524 Frank v. Walker, 196 F. Supp. 3d 893, 904, 914-15 (E.D. Wis. 2016).

525 Frank v. Welker, Nos. 16-3003, 16-3052, 2016 WL 4224616 (7th Cir. Aug. 10, 2016).
528 Frank v. Walker, 835 F.3d 649 (7th Cir. 2016) (per curiam).

527 Luft v. Evers, 963 I.3d 665 (7th Cir. 2020).

528 One Wiseonsin Inst., In¢. v. Thomsen, 490 F. Supp. 3d 1338 (W.D. Wis. 2020).
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associational rights protected by the First and Fourteenth Amendments.5! The first law set
out a signature distribution requirement for would be independent candidates, requiring
them to obtain at least 50 signatures from at least one-third of Nebraska’s counties on a
candidacy petition before they may appear on the ballot. The second requires petition
circulators to be “eleclors”5? of the State of Nebraska, a requirement that has been
invalidated by federal courts in other circuits. The third requires all petitions to contain
language in large, red type stating whether the circulator is paid or is a volunteer.
Intervenors filed a subsequent complaint challenging the requirement that petition
circulators be “electors” and that all petitions contain language in large, red type stating
whether the circulator is paid or a volunteer. %3 Intervenors then filed a motion for
preliminary injunction requesting that the court find the petitioner residency requirement
violates the First Amendment. The district court denied the injunction, agreeing with the
defendants that the Eighth Circuit’s decision in Initiative & Referendum Institute v.
Jaegerst was the controlling precedent despite other circuit courts disagreeing with the
Jaeger analysis upholding similar residency requirements.?5

On August 30, 2011, the district court issued its ruling that found the ban of election
petition circulation by non-residents violated the First Amendment but upheld the
requirement that petitions contain language in large, red type stating whether the
circulator is paid or a volunteer.5 The court agreed with plaintiffs that the circulation of
petitions is core political speech and there are increased costs associated with using
untrained solicitors.®? Noting the majority of ¢ircuit courts that previously reviewed
similar restrictions also applied strict scrutiny and made similar determinations, the
district court found that the ban on nonresident petition circulators 58 In contrast to the
Jaeger case, the court had not found evidence in the record of the alleged burden associated
with the ban, while the plaintiffs and intervenors in Citizens in Charge offered evidence of
the increased cost, the limited available pool of ¢circulators and firms in Nebraska if only in-
state-petitioners could be utilized, and the lack of fraud®?

531 Complaint, Citizens In Charge v. Gale, No. 4:09CV3255 (DD. Neb. Dec. 16, 2009).

552 According to NEB. REV, STAT. § 32—110, “Elector” shall mean a citizen of the United States whose
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and will attain the age of eighteen vears on or before the first Tuesday aflter the first Monday in
November of the then current calendar year.
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In contrast, the district court found that requiring the disclosure in large red type did not
impose a severe burden on First Amendment rights.54¢ The court found that the disclosure
was neither a pejorative label nor compelled speech but simply a way to inform the
electorate of the status of the petitioner as paid or volunteer. The court also found no
violation of the Equal Protection Clause as the plaintiff offered no evidence that they were a
protected class.

64. Rutgers Univ. Student Assembly v. Middlesex Cty. Bd. of Elections - New
Jersey 2011

The ACLU of New Jersey, Rutgers School of Law-Newark Constitutional Litigation Clinic,
and New Jersey Appleseed Public Tuterest Law Center filed a lawsuit on April 19, 2011,
against the Middlesex County Board of Elections on behalf of Rutgers students, Middlesex
County residents, the Latino Leadership Alliance of New Jersey, and New Jersey Citizen
Action challenging the failure of New Jersey to offer Election Day registration of voters as
an unnecessary obstacle to exercise of the right. to vote in violation of the state
constitution.®! New Jersey law requires 30 days of residence to qualify as an eligible voter.
In order to verify voters’ identities, the state also required voters to submit their
registration applications at least 21 days before an election. However, new electronic
databases that New Jersey implemented in accordance with the Help America Vote Act
allowed rapid verification of eligibility, obviating the rationale for the three-week cutofl.542

The plaintiffs asserted that the defendant’s failure to allow them to register on Election
Day and have their votes counted “imposes severe burdens on the fundamental right to vote
as guaranteed by the New Jersey Constitution art. 2, Sec. 1, Para. 3, and as implemented
by N.J.S.A. 10:6-2(c) of the New dJersey Civil Rights Act.”5* The plaintiffs’ motion for
summary judgement was denied and the defendant’s cross motion for summary judgment
was granted by the trial court on December 11, 2013, in an order with limited findings of
facts and conclusions of law. The court determined that the advance registration
requirement imposed only a minimal burden on the right to vote, and, as a result, there
was no need for the state to establish a compelling interest.

The lower court’s order was reversed and remanded for further proceedings due to the
failure to make sufficient findings of fact and conclusions of law particularly with regard to
whether the state had demonstrated that the registration requirement advanced the stated
purpose.® The appellate court noted that the defendauts were asserting a legitimate
interest in preventing voter registration frand as a basis for requiring advance registration,
but, per the decision, “...plaintiffs submitted reams of evidence, including certifications,

540 Id. at 928

541 Complaint for Declaratory and Injunctive Relief, Rutgers Univ. Student Assembly. v. Middlesex
Cty. Bd. Of Elections, 102 A.3d 408 (N.J. Sup. Ct. Ch. Div. Apr. 19, 2011).

512 I, at 99 7275,
45 Id, at § 72,

544 Rutgers Unidv. Student Assembly v. Middlesex Cry. Bd. of Elections, 102 A.3d 408 (Supr. Ct N.J.
App. Div. 2014),

129



220

reports and deposition transcripts, in support of their contention that New Jersey’'s SVRS
has eliminated voter fraud as valid concern, and explaining why it was no longer necessary
to have an advance registration requirement to ensure the integrity of the electoral
process,” 5

On remand for additional findings, the lower court concluded that the registration
requirement did not warrant strict scrutiny review, and the state’s important interests
outweighed the minimal burden on voting rights and again granted the defendant’s motion
for summary judgement on April 14, 2015. The decision was affirmed on appeal.?® The
Supreme Court of New Jersey denied the plaintiff's petition for certification and ordered
that the notice of appeal be dismissed on January 17, 2017547

65.  Ariz. State Legislature v. Ariz. Independent Redistricting Comm’n —Arizona
2012

In 2000, Arizona voters adopted an initiative, Proposition 106, which amended Arizona’s
Constitution to remove redistricting authority from the Arizona Legislature and vest it in
an independent commission, the Arizona Independent Redistricting Commission (ATRC).
The Arizona Legislature challenged the map for congressional districts adopted by the
AIRC in January 2012, seeking a declaration that Proposition 106 violated the Elections
Clause of the U.S. Constitution and the adopted congressional maps were unconstitutional
and void and an injunction prohibiting the AIRC from adopting or enforcing any maps.>#
The legislature argued that the Elections Clause—which provides, in part, that “the Times,
Places and Manner of holding Elections for Senators and Representatives, shall be
prescribed in each State by the Legislature thereof”®°—required that only state legislative
bodies conduct congressional redistricting and precluded delegating the task to an
independent commission.? AIRC responded that “Legislature” should not be read solely to
mean elected representatives but rather all legislative authority conferred by the state’s
constitution, including ballot measures adopted by the people themselves. A three-judge
district court rejected the legislature’s complaint on the merits,®! and the Arizona
Legislature appealed the decision to the Supreme Court.

The ACLU submitted an amicus briel with other organizations in support of the AIRC,
urging the Court to uphold the district court finding that the Elections Clause does not

545 I, at 415.

546 Rutgers Univ, Student Assembly v. Middlesex Cty. Bd. of Elections, 141 A.3d 335 (Supr. Ct N.dJ.
App. Div. 2016).

547 Ruigers Univ. Student Assembly v. Middlesex Cty. Bd. of Elections, 158 A.3d 567 (N.J. 2017).

548 See Ariz. State Legislature v. Ariz. Indep. Redistricting Comm'n, 997 F. Supp. 2d 1047, 1049 (D.
Ariz. 2014).

549 8. Const., Art. I, § 4, cl. 1.
550See Ariz. State Legislature, 997 F. Supp at 1051.
551 Ibid.
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preclude redistricting by an independent commission created by the people of Arizona.?5
The brief argued that partisan gerrymandering subverts the federal electoral system
envisioned by the Constitution by undermining the concept of majority rule, reducing the
competitiveness of elections, and contributing to the political polarization that risks
gridlock.?® The brief also argued that citizen-driven structural reforms are a
constitutionally permissible form of direct democracy, especially in light of courts” inability
to date to address extreme partisan gerrymandering, 5™

The Supreme Court affirmed the district court’s judgement, holding in a 5-4 decision that
the Elections Clause permits Arizona to use a commission to adopt congressional districts
and that “tawmaking power in Arizona includes the initiative process.”®® The Court noted
that dictionaries printed at the time of the drafting of the Constitution defined the word
“legislature” as “the power that makes laws,” and in Arizona, the power to make laws rests
not only with the official body of elected representatives but with the voters themselves,
who have power under the Arizona State Constitution to pass laws and constitutional
amendments through initiatives.5® The Court noted that such an interpretation of the
Elections Clause is “in line with the fundamental premise that all political power flows

ey

from the people.”57

66. ACLU of Iowa v. Schultz - Towa 2012

In July 2012, the Iowa Secretary of State adopted and immediately made effective through
emergency rulemaking two administrative rules impacting voters’ ability to stay on the
voter registration rolls. The first rule created a procedure where any person, including
individuals unconnected with the state, would be allowed to file an unsworn, unverified
complaint challenging a voter’s eligibility to vote.5® The second rule allowed the Secretary
to initiate challenge and removal proceedings against registered [owa voters on the grounds
of atleged non-U.S. citizenship based on the Secretary’s comparison information from the
state’s voter registration rolls with unspecified state and federal “lists of foreign nationals”
and using unspecified criteria.®® The scheme was similar to voter purges in other states

552 Brief of Campaign Legal Center et al. as Amici Curiae Supporting Appellees, Arizona State
Legislature v. Arizona Independent Redistricting Commission, No. 13-1314 (2015).

553 Id, at 5.

54 Ibid,

55 Ariz, State Legislature v. Ariz. Indep. Redistricting Comm'n, 135 S. Ct. 2652, 2659 (2015).
56 [d. at 2671.

557 Id. at 2677.

53 TFirst Amended Complaint. for Judicial Review of Agency Action under lowa Code §17A at 4 13,
ACLU of lowa v, Schultz, No. CV 9311 (Dist. Ct. Polk Cty. Aug. 8, 2012).

59 Id. at ¥ 14.
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like Florida and Colorado, where thousands of eligible voters had been wrongfully
disenfranchised.?°

The ACLU and League of United Latin American Citizens (LULAC) filed a motion in state
court, to enjoin the emergency rules on the grounds that the use of emergency rulemaking
power was improper under the [owa Code and that the Secretary exceeded his statutory
authority. The plaintiffs argued the rules were vague and posed a substantial risk of
depriving qualified voters of their fundamental right to vote.?! Because the administrative
rules were adopted in close proximity to the November 2012 Presidential election, the
ACLU sought expedited review by the court. The state filed a motion to dismiss for lack of
standing. The trial court denied the defendants’ motion to dismiss,®? and granted the
ACLU’s motion for temporary injunctive relief.? Despite the temporary injunction against
the emergency rules, the Secretary proceeded with developing permanent rules through
Towa’s standard rulemaking process, which took effect in March 2013.564

The ACLU and LULAC then sought to permanently enjoin both the emergency and
permanent rules.’5 The district court in Polk County granted the ACLU’s motion, ruling
that the Secretary exceeded his statutory authority under the fowa Code but did not
address the ACLU’s constitutional claim that the rules violated qualified Iowa voters of the
fundamental right to vote.™® The Secretary appealed to the lowa Supreme Court™7 but
ultimately dropped the appeal prior to a ruling in March 2015, effectively keeping in place
the lower court’s permanent injunction against the rules,58

67. Guare v. New Hampshire - New Hampshire 2012

In 2012, individual plaintiffs represented by the ACLU of New Hampshire filed suit in state
court challenging a newly enacted law that added an affidavit requirement to the state’s

560 Pregs Release, ACLU, Vietory for Voting Rights: State Drops Voter Purge Appeal Mar. 13, 2005),
https:/www.aclu.org/press-releases/victory-voting-rights-state-drops-voter-purge-appeal,

51 First Amended Complaint for Judicial Review of Agency Action under lowa Code §17A at 99 21-
23, ACLU of lowa v. Schuliz, No. CV 9311 (Dist. Ct, Polk Cty. Aug. 8, 2012).

562 Ruling and Order on Respondent’s Motion to Dismiss, ACLU of Towa v. Schultz, No, CV 9311
(Dist. Ct. Polk Cty. Sep. 11, 2012).

563 Order on Petitioners’ Motion for Temporary [njunction, ACLU of lowa v. Schultz, No. CV 9311
(Dist. Ct. Polk Cty. Sep. 13, 2012).

31 Spcond Amended Petition for Judicial Review of Agency Action under Towa Code §17A at % 28,
ACLU of Towa v. Schultz, No. CV 9311 (Dist. Ct. Polk Cty. Mar. 29, 2013).

555 Id.

56 Order re Reconsideration of Review on the Merits, ACLU of lTowa v. Schultz, No. CV 9311 (Dist.
Ct. Polk Cty. Mar. 5, 2014).

557 Motion to Dismiss and Motion for Reconsideration, ACLU of Iowa v. Schultz, No. 14-0585 (lowa
QOct. 20, 2014).

558 Appellant’s Voluntary Dismissal of Appeal, ACLU of Towa v. Schuliz, No. 14-0585 (Towa Mar. 13,
2015).
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voter registration form for registrants to sign, attesting that they are subject to the state’s
residency laws. By agreeing to become permanent residents of the state, voter registrants
would have to meet the state’s residency requirements, and thereby would be required to
obtain a New Hampshire driver’s license and to register their vehicles in New Hampshire—
hoth at significant cost—in order to vote.?® The new voter registration requirement was not
only unnecessary and onerous, it directly conflicted with New Hampshire law governing
eligibility to vote. Specifically, New Hampshire law permits all inhabitants with a voting
domicile to vote; a voting domicile under state law is defined as “that one place where a
person, more than any other place, has established a physical presence and manifests an
intent to maintain a single continuous presence.”®® By contrast, state law defines a
resident as someone who is domiciled and, additionally, demonstrates intent to designate
their place of abode as their principal place of physical presence for the indefinite future to
the exclusion of all others.5™ The new law targeted students and other mobile domiciliaries
who were qualified to vote in the state, but did not wish to accept the legal financial
obligations associated with becoming permanent residents of the state.? Notably, state
law explicitly permitted students attending school in New Hampshire to choose New
Hampshire as their voting domicile.5” The amended voter registration form thus contained
language that directly conflicted with applicable state law and conveyed inaccurate
information.

The ACLU of New Hampshire challenged the new voter registration requirement on the
ground that it violated various provisions of New Hampshire’s state law and constitution
and the Fourteenth and Twenty-Fourth Amendments of the U.S. Constitution.5? In
September 2012, the Strafford County Superior Court preliminarily enjoined the new voter
registration language from being included in the registration form, holding that the
language “does not pass coustitutional muster, and hinders educational efforts related to
the election pertaining to qualifications for registering to vote.” #5 The court added that the
language advanced a “confusing expression of the law to be considered by ... those
prospective voters in the position of the four student petitioners, that is, non-resident
persons who otherwise qualify to vote and would not like to register and/or proceed to
exercise their voting rights without feeling they are subjecting themselves ... to residency
law obligations,”?7

59 Second Amended Petition for Preliminary Injunction, Declaratory Judgement, and Final
Injunctive Relief at § 9, Guare v. New Hampshire, No. 2014-558 (N.H. Sup. Ct. May 15, 2015).

570 N.H. REV. STAT. § 654:1.
571 N.H. REV. STAT. § 21:6.

572 Second Amended Petition for Preliminary Injunction, Declaratory Judgement, and Final
Injunctive Relief at 4 1, Guare v. New Hampshire, No. 2014-558 (N.H. Sup. Ct. May 15, 2015).

575 N H. REv. STAT. § 654:1.

574 Second Amended Petition for Preliminary Injunction, Declaratory Judgement, and Final
Injunctive Relief at 99 97-135, Guare v. New Hampshire, No. 2014-558 (N.H. Sup. Ct. May 15, 2015).

57 Rivers v. New Hampshire, No. 219-2012-CV-00458, slip op. at 7 (N.H. Sup. Ct. Sep. 24, 2012).
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In March 2014, the ACLU of New Hampshire filed a motion for summary judgment asking
the Superior Court to issue a final, permanent declaratory judgment that the law violated
the New Hampshire Constitution.?”” In July 2014, the Strafford County Superior Court
igsued a decision striking down the law, finding that it did indeed violate the New
Hampshire Constitution.5™ In its decision, the court called the added language “a confusing
and unreasonable description of the law” that imposed a chilling effect on the right to vote
of those domiciled in New Hampshire. The state appealed this decision to the New
Hampshire Supreme Court, which affirmed the trial court ruling in May 2015.5% The Court
concluded: “Because the challenged language is confusing and inaccurate, and because, as
the trial court found, it could cause an otherwise qualified voter not to register to vote in
New Hampshire, we hold that, as a matter of law, the burden it imposes upon the
fundamental right to vote is unreasonable.”580

68. Montes v. City of Yakima — Washington 2012

in 2012, the ACLU and ACLU of Washington filed suit against the City of Yakima on
behalf of Latino voters, arguing that the city’s at-large voting system deprived Latino voters
of the right to elect a representative of their choice to the city council.® The Yakima City
Council was comprised of seven members, who were all elected using an at-large process for
both residency district and citywide council member seats. No Latino had ever been elected
to the city council since the at-large system had been put in place 37 years prior, even
though Latino voters accounted for 33.4% of the city’s voting-age population.®2 The
complaint argued that racially polarized bloc voting prevented Latino-preferred candidates
from being elected and cited a history of private and official discrimination against the
city’s Latino population in employment, education, health services, housing, and in voting
and political participation.®8?

After the close of discovery, both parties filed cross-motions for summary judgment.4 The
Department of Justice filed a Statement of Interest in the case, opposing the city’s

577 Motion for Summary Judgment, Guare v. New Hampshire, No. 219-2012-CV-00458 (N.H. Sup. Ct.
Mar. 14, 2014).

518 Guare v. New Hampshire, No. 219-2012-CV-00458 (N.H. Sup. Ct. Jul. 24, 2014).
5% Guare v. New Hampshire, No. 14-0585 (N.H. Sup. Ct. May 15, 2015).

580 Id. at 7.

81 Complaint, Montes v. City of Yakima, No. 12-CV-3108 (E.D. Wa. Aug. 22, 2012).
582 [d, at 99 8, 10, 14, 17-27.

588 Id, at €9 10, 14, 19.

584 Plaintiffs’ Motion for Summary Judgment, Montes v. City of Yakima, No. 12-CV-3108 (E.1D. Wa.
July 1, 2014); Defendants” Motion for Summary Judgment, Montes v. City of Yakima, No. 12-CV-
3108 (E.D. Wa. July 1, 2014).
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summary judgment motion.®> The district court determined that the plaintiffs met the
Gingles preconditions for Section 2 claims and granted their summary judgment motion.
The court found that (1) the Latino population was sufficiently large and geographically
compact to allow it to form a majority of voters in a single-member district; (2) the Latino
population constituted a politically cobhesive minority group and voted as a bloc; (3) the non-
Latino majority voted sufficiently as a bloc to enable it to usually defeat the Latino
minority’s preferred candidate; and (4) the totality of circumstances demonstrated that
Yakima City Council elections were not equally open to participation by Latino voters.58
The court found that there was no genuine issue of material fact that the city’s voting
system was not equally open to participation by members of the Latino community, in
violation of Section 2 of the Voting Rights Act, as well as no issue of fact that the plaintiffs’
proposed districting plans were acceptable under existing law.?7 In its Section 2 analysis,
the court also discussed a history of voting-related discrimination in Yakima County,
including several prior violations of the Voting Rights Act such as literacy tests and failure
to provide Spanish-language voting materials as recently as ten years prior.?® Considering
all of the circumstances, the court determined that the non-Latino majority “routinely
suffocate[d] the voting preferences of the Latino majority”®* in violation of Section 2 and
required the parties to meet and confer on a proposed injunction and proposed remedial
districting plan.5°

The parties were unable to agree on a joint remedial districting plan, so each side
submitted its own plan. A third plan was also submitted by FairVote, a voting-related
nonprofit.?! The defendants’ plan and FairVote's plan were each hybrid plans with some
single-member districts and some at-large seats, while the plaintiffs’ plan included seven
single-member districts.™2 The district court rejected the hybrid plans, finding that they
would not remedy the Section 2 violations and were potentially unlawful under state law.53
Instead, the court adopted the plaintiffs’ proposed plan and issued a final injunction
requiring its implementation.®® The court also ordered the defendants to pay the plaintiffs’
costs and attorney’s fees.5

535 Staternent of Interest of the United States of America, Montes v. City of Yakima, No. 12-CV-3108
(E.D. Wa. Aug. 18, 2014).
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Both the defendants and FairVote appealed, arguing that the single-member districts
violated the Equal Protection Clause.™® However, the appeal was stayed pending the
Supreme Court’s decision in Evenwel v. Abbott, which eventually held that the Equal
Protection Clause does not forbid the use of total population, as opposed to voting-age
population or registered-voter population, as the basis for equalizing the size of voting
districts. After the Evenwel decision, the parties agreed to a joint dismissal of the appeal,
leaving the lower court’s judgment as final .57

69. Veasey v. Abbott; Veasey v. Perry — Texas 2013

Senate Bill 14 (SB 14) was introduced in the Texas legislature in May 2011 and submitted
to the Justice Department for preclearance review in July 2011. Considered the strictest
photo ID law in the nation, it required Texas voters to present one of seven limited forms of
photo ID to cast a ballot. Prior to the law’s introduction, Texas voters were permitted to
present a variety of documents for proof of identification to vote. SB 14 narrowed the kinds
of identification documents Texas voters could use to vote, despite no evidence of in-person
voler fraud in Texas.? During the legislature’s consideration of SB 14, there was
significant evidence presented regarding the discriminatory impact of the photo ID law on
the state’s Black and Hispanic voters, particularly those who lived in poverty. At the time
SB 14 was being considered, Texas had the highest rate of poverty in the nation with more
than four million people living below the poverty line; three-quarters of which were
minorities. State legislators and representatives from civil rights organizations who
opposed the bill cited the particular burdens faced by these voters as being the least likely
to possess photo ID and the most burdened by the bill's strict photo 1D requirement.

Several amendments to SB 14 were proposed to mitigate the discriminatory effect of the bill
on minority voters; all were rejected during the legislative process. These mitigating
amendments included measures such as allowing state university 1Ds, providing travel
reimbursements for impoverished individuals to obtain a photo ID, and requiring the
Secretary of State to conduct a racial impact analysis on whether the photo 1D law created
disproportionate burdens on minority voters.

Proponents of the bill repeatedly identified voter fraud as the justification for a strict photo
1D requirement but provided no evidence showing in-person voter fraud was a problem in
Texas. In fact, the legislative record of the bill did not contain a single officially documented

596 Notice of Appeal, Montes v. Yakima, No. 12-CV-3108 (E.D. Wa. July 17, 2015).
557 Order, Montes v. City of Yakima, Nos. 15-35309, 15-35593 (9th Cir. Apr. 12, 2016).

598 This narrow class of approved identification included: A Texas driver’s license; a personal
identification card issued by the Texas Department of Public Safety and featuring the voter's
photograph; an election identification certifieate (a new form of state photo identification document
ereated by SB 14); a U.S. military identification card featuring the voter's photograph; a U.S.
citizenship certificate featuring the voter’s photograph; a U.S. passport; or a concealed handgun
permit issued by the Texas Department of Public Safety. Notably, the law did not permit federal or
state government employee photo 1D cards, state-issued student photo ID cards, or tribal photo 1D
cards.
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case of in-person voter fraud in the state.” The lack of evidence of {fraud led opposing
legislators and stakeholders to voice concern that the bill was not intended to curb voter
fraud but to block disfavored voters from voting.50%

When Texas initially sought preclearance review from the Justice Department in July 2011,
civil rights groups opposed preclearance and submitted comments to the department
objecting to the law.%9! In response to the Attorney General’s request for more information,
Texas submitted a computer-generated list of nearly 800,000 registered voters it had been
unable to match with corresponding entries in its Department of Public Safety (DPS)
driver’s license and state ID database. This “no-match” list consisted of approximately
300,000 voters, almost 40% of whom were Hispanic.®? Experts also estimated that more
than 600,000 registered Texas voters—and many more unregistered but eligible voters—did
not have an 1D approved under the law.5% The Attorney General concluded that Texas’ own
data showed that “Hispanic registered voters are more than twice as likely as non-Hispanic
registered voters to lack” a DPS-issued driver’s license or 1D card.®% 1'urther, none of
methods that Texas stipulated would help voters attain SB 14 compliant ID alleviated the
impact of SB 14 on Hispanic voters. To obtain the supposedly free ID some voters were
required to pay $22 for a copy of a birth certificate and all had to travel to driver’s license
offices, which 81 counties in Texas lacked.®®® Accordingly, in March 2012 the Department of
Justice denied preclearance for SB 14.

Texas then filed for a declaratory judgment in the U.S. District Court for the District of
Columbia, seeking to preclear the law and including a claim that Section 5 of the Voting
Rights Act was unconstitutional.®® The ACLU intervened, representing individuals and
organizations opposed to the voter ID requirement. The court ruled against Texas and
blocked implementation of the voter 1D law, finding not only that Texas failed to
demonstrate that SB 14 would not “lead to a retrogression in the position of racial
minorities with respect to their effective exercise of the electoral franchise... [but] in fact,
record evidence demonstrates that, if implemented, SB 14 will likely have a retrogressive
effect.” Since both the Justice Department and D.C. district court found the photo ID law

59 Letter from Tex. State Coof. of the NAACP et al. to T. Christian Herren, Chief, Voting Section,
Civil Rights Div., Dep’t of Justice, (Sep. 14, 2011).

500 See id. (citing R. MICHAEL ALVAREZ £ AL, 2008 SURVEY OF THE PERFORMANCE OF AMERICAN
ELECTIONS: FINAL REPORT 40-42 (2009),
hitp:/Awww pewcenteronthestates.org/uploadedFiles/IFinal%20report20090218.pdf).

601 Id.
602 Texas v. Holder, 888 F.Supp.2d 117, 140 (D.D.C. 2012).

603 This figure represented approximately 4.5% of all registered voters in Texas at the time. Veasey v.
Perry, 71 F. Supp. 3d 627, 659 (S.D. Tex. 2014).

604 Letter from Assistant Attorney Gen. Thomas E. Perez, Civil Rights Div.. Dep't of Justice to Keith
Ingram, Esq. (Mar. 12, 2012), https://www justice.gov/ertivoting-determination-letter-34.

805 See Texas v. Holder, 888 ¥ Supp.2d at 140.
805 Id.

137



228

would have a retrogressive effect, both entities withheld judgment on whether SB 14 was
enacted with a discriminatory purpose.

After the Supreme Court’s decision in Shelby County v Holder immobilized federal
preclearance, however, Texas swiftly implemented the voter 1D law. Civil rights groups
challenged SB 14 claiming violations of Section 2 of the Voting Rights Act and the
Fourteenth and Fifteenth Amendments. After extensive discovery and a nine-day bench
trial, a district court sided again with the challengers of SB 14 on every claim in Veasey v.
Abbott.?" On the question of discriminatory effect on minority voters, the court considered
it an “understatement” to “call SB 14’s disproportionate impact on minorities statistically
significant.”®% The court found that African Americans and Hispanics made up a
disproportionate portion of the poor in Texas as compared Lo whites, which was directly
linked to “socioeconomic effects caused by decades of racial discrimination” and that the
poor were over eight times less likely to own an ID that satisfied SB 14’s definition of a
qualifying [D.5% As a result, the court concluded that “SB 14 specifically burdens”
minorities, who were less able than whites to bear the costs associated with obtaining the
ID that SB 14 required.5¢

Significantly, the court found that Texas enacted the photo 1D law to intentionally
discriminate against minority voters.®!! Both “by its interaction with the vestiges of past
and current racial diserimination,” the court found SB 14 was discriminatorily crafted to
harm the ability of minority groups to exercise the right to vote.12 However, because the
district court entered a final order striking down Texas’s voter identification laws just nine
days before early voting began in the 2014 election, the Fifth Circuit stayed the court’s
order. Elections were held with SB 14 in place while litigation continued.

Texas then appealed the district court decision to the Fifth Circuit. The ACLU filed an
amicus brief in support of the appellees, which principally focused on a Seventh Circuit
decision that upheld Wisconsin’s photo 1D law, a case upon which Texas relied heavily to
defend its photo ID law and where the ACLU represented a set of plaintiffs. The ACLU
brief argued that the Seventh Circuit decision applied a flawed legal analysis in the
Wisconsin case and was wrongly decided, and urged the Fifth Circuit to reject its
analysis.®2 The Fifth Circuit panel affirmed the district court’s holding that the law had a
discriminatory effect in violation of the Voting Rights Act, vacated the holding that the law
constituted a poll tax, and remanded for further findings on the discriminatory purpose

807 Veasey, 71 F. Supp. 3d 627.

808 I, at 695 (finding that, among registered voters, African Americans were 305% more likely and
Hispanics were 195% more likely to lack eligible ID than were whites).
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claim.?'* Texas then sought en banc review, which was granted. In the en banc proceeding,
the ACLU filed another amicus brief supporting affirmance, focusing again on the flawed
factual and legal analysis of the Seventh Circuit decision.515

When the full Fifth Circuit reached the merits of SB 14 two years after the stay was
granted, they affirmed the lower court holding that Texas’ photo 1D law discriminated
against African American and Hispanic voters. The Fifth Circuit supported the district
court’s finding of “a stark, racial disparity between those who possess or have access to
{acceptable photo ID], and those who do not.”®'® The court also recognized that SB 14’s
legislative proponents made little attempt to lessen the discriminatory burden on minority
voters, finding “[tthe record shows that drafters and proponents of SI3 14 were aware of the
likely disproportionate effect of the law on minorities, and that they nonetheless passed the
bill without adopting a number of proposed ameliorative measures that might have
lessened this impact.”#7 Further, the en banc panel agreed that the stated reason for the
necessity of photo ID could be a lie, stating “{t[here is evidence that could support a linding
that the Legislature’s race-neutral reason of ballot integrity offered by the State is
pretextual.”¢18 The Fifth Circuit remanded the case back to the district court to reevaluate
its finding of discriminatory purpose. A cert petition to the Supreme Court was denied,
effectively letting the Fifth Circuit decision, largely upholding the district court decision.?®
On remand and pursuanti to the Fifth Circuit’s instructions, the district court entered an
interim remedy to help cure the discriminatory effect of SB 14. The court’s remedy allowed
voters without one of the limited forms of SB 14 1D to vote a regular ballot after signing a
declaration indicating their chstacle to obtaining the 1D.520 This was intended as a “stop-
gap” measure to lessen the discriminatory effects of the law on the impending Presidential
election while the district court proceeded on remand to examine the discriminatory intent
claim. After additional briefing and oral argument, the district court reweighed the
evidence according to Fifth Circuit guidance and once again found that SB14 had a
discriminatory purpose.®?! During the period that the case was on remand, however, the
Texas legislature passed a new law that codified the court’s remedy with respect to the
plaintiffs’ discriminatory effect claim. The district court then permanently enjoined the new
law pursuant to the plaintiffs’ discriminatory intent claim;%2 a divided panel of the Fifth
Circuit overturned the injunction on appeal as premature and an abuse of the district
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court’s discretion.®® In September 2018, nearly seven years after Texas passed its initial
photo 1D law, the Texas district court dismissed the case for the reasons cited in the Fifth
Circuit’'s opinion.®* As a result, the Texas photo ID law is partially in place, but only
insofar as it was modified to address the Fifth Circuit’s finding that the original version of
the law violated Section 2's prohibition on voting practices with discriminatory results.

70. League of Women Voters of N.C. v. North Carolina - North Carolina 2013

After Shelby County v. Holder was decided and freed North Carolina from federal
preclearance, North Carolina’s legislature announced its aim of passing an omuibus
election reform bhill aimed at curbing voter registration and voting opportunities.52 In
crafting the bill, the legislature asked for data from state agencies regarding the use of
various voting practices specifically broken down into categories based on race. After
obtaining the racial data, the General Assembly passed legislation curtailing voting and
registration in five different ways—all of which disproportionately burdened African
Americans.5%

The ACLU, ACLU of North Carolina Legal Foundation, and Southern Coalition for Social
Justice filed a lawsuit challenging the law in August 2013. The suit targeted numerous
provisions of the North Carolina law that decreased opportunities for North Carolina’s
African American residents to vote, including reducing the early voting period, eliminating
same-day registration, and prohibiting “out-of-precinct” voting—all of which were
disproportionately used by African Americans in the 2008 and 2012 general clections. 27
The bill also imposed a strict new photo ID requirement that disproportionately burdened
African American voters.’2® The plaintifts charged that these changes would reduce or
eliminate voting opportunities relied on by hundreds of thousands of North Carolinians in
recent elections and would result in longer lines throughout the remaining early voting
period and on Election Day, further burdening the right to vote.529

For example, North Carolina voters utilized early voting opportunities to an overwhelming
extent: in the November 2012 elections, more than 2.5 million ballots were cast during
early voting—more than half of all of the hallots cast in the election—and in the November
2008 elections, approximately 2.4 million ballots were cast during early voting.®3 At least
70.49% of African American voters cast their ballots during early voting in the 2012 general

528 Veasey v. Abbott, 888 F.3d 792 (5th Cir. 2018).

824 Final Judgment, Veasey v. Abbott, No. 2:13-c¢v-00193, (S.D. Tex. Sep. 17, 2018).
625 2013 N.C. Sgss. Laws 381.

826 See N.C. State Conf, of NAACP v, McCrory, 831 I.3d 204, 214 (4th Cir. 2016).

827 Complaint at , 33, 41, 48, 50, 56, 79, League of Women Voters of N.C. v. N.C.,, No. 1:18-cv-
00660 (M.D. N.C. Aug. 12, 2013).

625 [d. at 1 66.
529 Id. 4 76,
50 1d. at 9 27.
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election, as compared with 51.87% of white voters who cast their ballot during that period.
851 Tn 2008, at least 70.92% of African American voters cast their ballots during early
voting, compared to 50.95% of white voters.532 Data also showed that African American
voters used Sunday voting and same-day registration to vote at highly disparate rates
compared to white voters.®¥ The plaintiffs claimed violations of the Equal Protection
Clause of the Constitution and Section 2 of the Voting Rights due to the undeniable burden
and outsized impact the changes would have on North Carolina’s African American voters
and requested declaratory, preliminary, and permanent injunctive relief to block the law
from going into effect.

The district court consolidated the challenges to the law and conducted a bench trial in July
2015, with additional days of trial in 2016 on North Carolina’s photo 1D provisions. The
extensive trial record included numerous expert and fact witnesses demonstrating the
racial impact and racial animus driving the voting changes. However, in a lengthy opinion
in April 2016, the district court rejected the plaintiffs’ allegations that the challenged
provisions were enacted with discriminatory intent and rejected the plaintiffs’ claims under
both the Voting Rights Act and the U.S. Constitution.53*

The Fourth Circuit reversed and ruled decidedly in favor of the challengers to strike down
the various provisions of the law. In July 2016, the court held that the challenged
provisions of the 2013 law were enacted with racially discriminatory intent in violation of
the Equal Protection Clause of the Fourteenth Amendment and Section 2 of the Voting
Rights Act.5? With respect to the racial animus driving the law, the Fourth Circuit
observed:

“[Allthough the new provisions target African Americans with almost
surgical precision, they constitute inapt remedies for the problems assertedly
justifying them and, in fact, impose cures for problems that did not exist.
Thus the asserted justifications cannot. and do not conceal the State’s true
motivation.”#3¢ *

This motivation, the court concluded, was that “the State took away [minority voters’]
opportunity because {they] were about to exercise it.”#%7 With respect to the actions of the
General Assembly:

“[IIn sum, relying on this racial data...[the legislature] enacted legislation
restricting all—and only—practices disproportionately used by African

831 Id. at 9 34.

52 Id. at 9 36.

855 Id. at 9 39, 48.

534 N.C. State Conf. of NAACP v. McCrory, 182 F. Supp. 3d 320 (M.D.N.C. 2016).
835 N.C. State Conf. of NAACP v. McCrory, 831 F.3d 204 (4th Cix. 2016).

8% Id. at 214.

857 Id. at 215.
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Americans. When juxtaposed against the unpersuasive non-racial
explanations the State proffered for the specific choices it made . . . we cannot
ignore the choices the General Assembly made with this data in hand.”¢3®

Citing the legislature’s use of racial data in crafting the voting changes, the court found the
legislature made these choices intentionally with respect to cutting same-day registration,
early voting, preregistration, and out-of-precinct voting.53® With respect to the photo ID
requirement, the court said that the use of the racial data the legislature used to craft the
law “showed that African Americans disproportionately lacked the most common kind of
photo 1D, those issued by the Department of Motor Vehicles (DMV).” The court stated:

“IThe]} pre-Shelby County version of SL 2013-381 provided that all
government-issued IDs, even many that had been expired, would satisty the
requirement as an alternative to DMV-issued photo 1Ds. Alter Shelby County,
with race data in hand, the legislature amended the bill to exclude many of
the alternative photo 1Ds used by African Americans. As amended, the bill
retained only the kinds of IDs that white North Carolinians were more likely
to possess,”840

Faced with the factual record, the Fourth Circuit concluded that “the North Carolina
General Assembly enacted the challenged provisions of the law with discriminatory
intent.”54! The re-erection of racial barriers constituted “purposeful racial discrimination”
aud “the record evidence is clear that this is exactly what was done” in North Carolina.®
That purposeful discrimination was coupled with significant—and predictable—impact,
also detailed at length in the Fourth Circuit’s opinion.?* For example, with respect to photo
1D, the court found that African Americans “disproportionately lacked the photo ID
required by [the law]...[which] establishes sufficient disproportionate impact [to meet legal
standards]. The record evidence provides abundant support for that holding.”¢# Tactics
such as removing public assistance 1Ds, among others, from a list of accepted IDs while
continuing to allow all forms of 1D that whites were most likely to have created
disproportionate voting barriers. These barriers, coupled with widespread socioeconomic
disparities between African Americans and whites in North Carolina, resulted in a regime
that injured African Americans voters in a systematic fashion.

The Fourth Circuit enjoined the challenged provisions and granted the plaintifls
declaratory relicf, holding the law unconstitutional and in viclation of the Voting Rights
Act. In December 2016, North Carolina sought Supreme Court review, which the Court

838 Jd. at 230.

839 Id. at 216-218.
640 7. at 216.

641 Id. at 215.
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643 Idl. at, 230-32.
644 Id, at 231.

142



233

denied in May 2017, effectively letting the decision and findings of the Fourth Circuit
stand.® Sadly, the unjust impact of law had already impacted numerous elections in North
Carolina.

71.  Belenky v. Kobach - Kansas 2013

In November 2013, the ACLU and ACLU of Kansas filed a lawsuit in state court
challenging Kansas’ two-tiered voter registration system. Under the scheme, adopted
without legal authority by Kansas Secretary of State Kris Kobach, voters who registered
using the federal voter registration form (Federal Form) were only permitted to vote for
federal offices and not for state or local elections unless they provided a birth certificate or
passport as documentation of citizenship.8# In effect, the Kansas Secretary of State
subjected voters to an unprecedented and unlawful voter registration system that divided
them into separate and unequal categories of voters with different rights and privileges
based on nothing more than the method of registration.®*” The dual registration system
permitted some voters to cast ballots for President and other federal offices, but prohibited
them from voting for governor, state legislators, secretary of state, and other state and local
offices.?48 The plaintiffs argued that the adoption and enforcement of the dual registration
system deprived qualified voters of the right to vote in state and local elections in violation
of the Kansas Constitution’s guarantee of equal protection. The petition also alleged that
the program violated the Supreme Court’s decision in Arizona v. Inter Tribal Council of
Arizona, Inc., which held that the National Voter Registration Act preempted state
documentary proof of citizenship requirements for individuals using the Federal Form to
register.54

In June 2014, the plaintiffs filed a motion for a preliminary injunction and expedited
hearing on the matter.5% In July 2014, the court declined to grant injunctive reliel, finding
that uncertainty about the status of the law would further discombobulate the election.55
Throughout 2015 and 2016, the court rejected a string of attempts by the delendants to
dispose of the case, strongly criticizing the dual registration system as being “wholly
without a basis of legislative authority” and in violation of state and federal law.%52 The
court issued a final order in January 2016 granting summary judgment for the plainti{ls
and holding that the Secretary of State overstepped his legal authority by creating a system

&5 North Carolina v. N.C. State Conference of NAACP, 137 8. Ct. 1399 (2017).

848 Petition for Declaratory and Injunctive Relief, Belenky v. Kobach, No. 2013-CV-1331 (Shawnee
Cty. Dist. Ci., Nov. 21, 2013).

847 Id. at 1-2.
848 Id. at 2.
849 Ibid.

650 Plaintiffs’ Motion for a Preliminary Injunction and for an Expedited Hearing, Belenky v. Kobach,
No. 2013-CV-1331 (Shawnee Cty. Dist. Ct., fune 27, 2014).

851 See Memorandum Opinion and Order at 6, Belenky v. Kobach, No. 2013CV1331 (Shawnee Cty.
Dist. Ct., Aug. 21, 2015).

852 Jd. at 27.
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that prevents Federal Form registrants from voting in state and local elections.®™ The court
permanently barred any further implementation of the dual-voter scheme, restoring the
voting rights of over 17,000 Kansans.?5

Defendants appealed in July 2016, and in October 2016, the appeals court granted a stay in
the appeal pending a final decision in League of Women Voters v. Newby.?5 In January
2021, the case was dismissed in response to the denial of certiorari by the Supreme Court in

7ish v. Schwab,? which had held that Kansas’s documentary proof of citizenship
requirement for voter registration was unconstitutional.

72. Wright v. Sumter County Board of Elections — Georgia 2014

An individual plaintiff, represented by the ACLU, filed suit in 2014 challenging changes to
the method of electing members and apportionment of the Board of Education of Sumter
County, Georgia.®" The Sumter County Board of Education packed Black voters into two of
the existing five districts and added two more at-large seats, This resulted in a 5-2 majority
of white-preferred candidates on the Board of Education in a county where African
Americans outnumbered white residents in total population (52% compared to 42.1%),
voting-age population (49.5% to 46.7%), and in the number of registered voters (48.5% to
46.7%).558 Prior to this lawsuit, the apportionment and method of election of members of the
Sumter County Board of Education had for decades been the subject of multiple objections
interposed by the Attorney General under Section 5 of the Voting Rights Act®® and

85 Memorandum Opinion and Order at 26, Belenky v. Kobach, No. 2013C1331 (Shawnee Cty. Dist.
Ct., Jan. 15, 2016).

654 Jd.
855 Order, Belenky v. Kobach, No. 2013CV1331 (Shawnee Cnty. Dist. Ct. Oct. 16, 2016).
855 141 S. Ct. 965 (2020).

857 Injunction to Stop March 18, 2014 and May 20, 2014 Sumter County School Elections, Wright v.
Sumter Cty. Bd. of Elections and Registration, No. 1:14-ev-00042-WLS (M.D, Ga. Mar. 7, 2014).

558 Wright v. Sumter Cty. Bd. of Elections and Registration, 301 F.Supp.3d 1297, 1302 (M.D. Ga.
2018).

859 See Letter from Wm. Bradford Reynolds, Assistant Attorney Gen., Civil Rights Div., to Henry L.
Crisp, Esq. (Sept. 6, 1983), https://www justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-
1990.pdf; Letter from Wm. Bradford Reynolds, Assistant Attorney Gen., Civil Rights Div., to Henry
L. Crisp, Esq. (Dec. 17, 1982), https://www justice.gov/sites/default/files/crt/legacy/2014/05/30/GA-
1960.pdf; Letter from J. Stanley Pottinger, Assistant Attorney Gen., Civil Rights Div., to Henry L.
Crisp, Esq. (July 13, 1973), https://www justice. gov/sites/default/files/crt/legacy/2014/05/30/GA-
1250.pdf.
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litigation by private plaintiffs.t®® Sumter County also has a bitter history of racial
discrimination, including in the voting context.®!

In Wright, the plaintiff alleged that the Board’s addition of two at-large seats and
apportionment of districts diluted African American voting strength in violation of Section
2 of the Voting Rights Act. The district court initially granted summary judgment to the
county, but the Eleventh Circuil reversed the decision of the district court and remanded
the case for further consideration.%2 The district court held a four-day bench trial in
December 2017. At trial, the plaintiff relied on a racial bloc voting analysis of county
elections performed by his expert.

The district court, after going through a detailed Section 2 analysis, ruled in [avor of the
plaintiff in March 2018.%% The court found, based on the totality of the circumstances, “that
African Americans in Sumter County have less opportunity to elect candidates of their
choice than do white citizens,” resulting in unlawful dilution of African American voting
strength in violation of Section 2.%%4 [t further found that the plaintiff had presented an
illustrative plan that was “likely to give African Americans a more proportional
representation on the Board of Education than does the current plan.”%5 As recommended
by the parties, the court directed the Sumter County Board of Elections to confer with the
county’s legislative delegation to give elected officials the first opportunity to remedy the
unlawful election plan. After the Georgia General Assembly declined the court’s invitation
to devise a remedy, the district court enjoined Sumter County from holding school board
elections in 2018 using the unlawful plan.®% After further efforts to devise a remedy did not
bear fruit, the November 2018 general election went forward without any school board
races on the ballot in Sumter County.

Meanwhile, the county appealed the injunctions to the Eleventh Circuit. In April 2019,
after briefing was complete, the plaintiff filed a motion for a limited remand to allow the

880 See, e.g., Edge v. Sumter Ciy. Sch. Dist., 775 F.2d 1509 (11th Cir. 1985); Edge v. Sumter Cty. Sch.
Dist., 541 F. Supp. 55 (M.D. Ga. 1981).

1 For a discussion of this history see Plaintiffs’ Brief in Support of his Motion for Summary
Judgment, 1:14-cv-00042 (M.D. Ga. Apr. 7, 2017).

852 Wright v. Sumter Ciy. Bd. of Elections and Registration, 657 Fed. Appx. 871, 873 (11th Cir. 2016)
(per curiam).

53 Wright, 301 F. Supp. 3d at 1297,
864 Id, at, 1323,
855 Id, at 1326,

866 Wright v. Sumter Cly. Bd. of Elections and Registration, 361 F.Supp.3d 1296, 1305-06 (M.D. Ga.
2018).
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district court to devise a remedy in time for the 2020 school board elections.®? The Eleventh
Circuit granted the motion in May 2019 and returned the case to the district court.%8

In September 2019, the district court appointed a special master to draw recommended
remedial plans, followed by response and replies from parties on both sides.®% In January
2020, the district court adopted one of the proposed plans with single-member districts that
would give the African American community an opportunity to elect Black-preferred
candidate, and also moved the election date for the School Board to November to ensure
increased voter participation.5™ Although the defendants appealed the decision, the
Eleventh Circuit affirmed the district court’s remedy in October 2020.57

73. NAACP V. Husted — Ohio 2014

In May 2014, the ACLU and ACLU of Ohio, on behalf of the Ohio State Conference of the
NAACP, League of Women Voters of Ohio, A, Philip Randolph Institute, Bethel African
Methodist Episcopal Church, and other African-American churches, filed suit against the
Ohio Secretary of State, filed suit challenging a state law that eliminated the first week of
early voting in Ohio and a directive [rom the Secretary of State even more egregiously
slashed the slashed the early voting period by eliminating all Sundays, the Monday before
Election Day and all evening voting hours for the upcoming 2014 General Election. The
complaint alleged violation of the Equal Protection Clause of the Fourteenth Amendment
by burdening the fundamental right to vote and Section 2 of the Voting Rights Act of 1965
by disproportionately burdening African American voters' ability to participate effectively
in the political process.® Just 16 months earlier, a federal court granted a preliminary
injunction, affirmed by the Sixth Circuit, halting the elimination of the last three days of
early voting in 2012.57

During the 2012 Presidential election, more than 157,000 people voted during the time
periods cut by SB 283 and Directive 2014-06. A disproportionately high percentage of those
were low-income voters, many of whom were African American. African Americans also
disproportionately voted on Sundays through “Souls to the Polls” programs common among

667 Plaintifl-Appellee’s Motion for a Limited Remand, No. 18-11510; 18-13510 (11th Cir. Apr. 26,
2019).

858 Order, Wright v. Sumter Cty. Bd. of Elections and Registration, No. 18-11510; 18-13510 (11th Cir.
May 16, 2019).

669 Order, Wright v. Sumiter Cty. Bd. of Kl
23, 2019), Doc. No. 267.

870 Wright v. Sumter Cty. Bd. of Elections & Registration, No. 1:14-CV-42 (WL.S), 2020 WL 499615
(M.D. Ga. Jan. 29, 2020), aff'd, 979 F.3d 1282 (11th Cir. 2020).

7 Wright v. Sumter Ct; la & Hegistration, 979 F.3d 1282 (11th Cir. 2020).

872 Complaint, Ohio State Conference of the NAACP v. Husted, No. 2:14-¢cv-00404 (S.D. Ohio May 1,
2014).
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the Black church community.®™ The lawsuit challenged these two restrictions on at least
three theories: the restrictions: (1) placed an unconstitutional burden upon the right to
vote of certain classes of voters (especially lower-income voters), (2) abridged the voting
rights of citizens based on their race in violation of Section 2 of the Voting Rights Act, and
(3) violated the equal protection clause by reflecting an intent to suppress voting
specifically by African Americans.5%

In September 2014, the Sixth Circuit affirmed the district court’s ruling that cuts to early
voting in Ohio must be restored in time for the 2014 federal midterm elections,®™ but the
Supreme Court stayed the lower court rulings without explanation, restoring the early
voting restrictions in a 5-4 decision.®™ In April 2015, parties came to a settlement
agreement restoring early voting opportunities, including an additional Sunday of voting
for the upcoming presidential general election; a week of expanded weekday evening hours
from 8 a.m. to 7 p.m. for the presidential primary election and general elections. The
agreement took effect after the May 2015 primary and continued through 2018.578

74. Howard v. Augusta-Richmond County — Georgia 2014

The ACLU filed suit against Augusta-Richmond County on behalf of individual African
American residents seeking to enjoin a state law that required the county to move its local
election date from the November 2014 general election date to the May 2014 primary
election date, which historically had a statistically low turnout by voters of color.5 The
county had initially requested preclearance from the Attorney General to move the date of
the local election, as it was required to do under Section 5 of the Voting Rights Act. The
Justice Department objected, citing statisties that minorities were less likely to vote earlier
in the year.5® In its objection letter, the Justice Department noted that although the law—
which provided that all nonpartisan elections for members of consolidated governments be
held in conjunction with the primary in even-numbered years—was proposed as statewide
legislation and did not name any specific jurisdictions, it only impacted the Augusta-
Richmond mayoral and commissioner elections. The six other consolidated governments in
Georgia either did not have any nonpartisan elected offices or already elected their

874 Id.; Press Release, ACLU, ACLU Files Federal Lawsuit Challenging Ohio’s Latest Attempts To
Slash Early Voting Opportunities May 1, 2014), https://www.aclu.org/press-releases/aclu-files-
federal-lawsuit-challenging-ohios-latest-attempts-slash-early-voting.

875 Id,; ACLU oF OHI10, Case Summary for NAACP, ET AL. V. HUSTED, ET AL.
https:/iwww.acluohio.org/archives/cases/naacp-et-al-v-husted-et-al.
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nonpartisan officers on that date.®®! The objection letter also found that although
statistically voter turnout was substantially lower in July than November for both Black
and white voters, the drop in the participation rate for Black voters was significantly
greater than that for white voters and that the differential had been particularly dramatic
in recent elections.®®2 The letter also indicated that the Justice Department’s analysis of the
evidence could not preclude a determination that the change was adopted for a
discriminatory purpose, noting:

“Voting is racially polarized in Augusta-Richmond. Census figures show that
the black population has gradually increased over the years, such that black

persons now comprise a majority of both the total and voting age populations
in the consolidated jurisdiction. As a result of these changing demographies,

electoral outcomes are particularly dependent on voter turnout.”s8?

After the Supreme Court struck down the Voting Rights Act’s Section 4(b) coverage formula
as unconstitutional in Shelby Coundy v. Holder and rendered Section 5 unenforceable, the
Georgia legislature passed a law moving election dates earlier and permitted local
governments to move the dates of their elections earlier as well. Augusta-Richmond County
took advantage of this new law, prompting the ACLU’s suit. The ACLU suit argued that the
Shelby County deeision did not apply retroactively and that the Section 5 objection lodged
by Department of Justice was still legally valid; therefore, the state action attempting to
move the local elections remained unenforceable. 58

The district court rejected the plaintiffs’ motion for a preliminary injunction and grantec
the defendants’ motion to dismiss.?8 The court also granted the defendants’ motion for
attorneys’ fees, holding that the ACLU’s lawsuit was “frivolous, unreasonable, or without
foundation,” because the result was foreclosed in light of the Supreme Court’s prior ruling
in Shelby County.%8 The plaintiffs appealed, arguing that they had presented evidence that
Shelby County was not controlling and that the Justice Department’s prior objection on
Georgia’'s election dates still held precedential value. The Eleventh Circuit reversed the
district court on the issue of attorneys’ fees, finding that the lower court abused its
discretion because there was no binding precedent at the time the complaint was filed
establishing that Shelby County applied retroactively.®®” The Eleventh Circuit noted that
Georgia’s own attorneys had given contradictory statements on the effect of Shelby County

831 See Objection Letter from Assistant Attorney General Thomas E. Perez, Civil Rights Div., Dep’t of
Justice to Deputy Attorney Gen. Dennis R. Dunn (Dec. 21, 2012).
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2014).
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on the Section 5 objection when questioned by state legislators, establishing that the
plamtiffs’ argument was far from “settled law” when it was filed.5® The court held that no
award of attorneys’ fees was appropriate under the circumstances, bringing the case to an
end.

75. Griffin v. Schultz; Griffin v. Pate — lowa 2014

In November 2014, on behalf of Kelli Jo Griffin, an lowa woman seeking to regain her right
to vote, the ACLU and ACLU of Towa Foundation filed suit in state court against state
officials seeking declaratory, injunctive, and mandamus relief to effectuate that right.s#
The Towa Constitution permanently disenfranchises individuals convicted of “infamous
crimes,” unless the governor restores the rights of citizenship to lowa electors made
ineligible.®%® From 2005 to 2011, by executive order, lowa automatically restored voting
rights to individuals convicted of felonies upon completion of their sentence, a process that
reduced the number of disenfranchised lTowans by 81% and restored the right to vote to an
estimated 100,000 individuals.®¥1 In 2011, the newly-installed governor issued an executive
order that rescinded the previous executive order and required citizens with felony
convictions to complete an application process of individualized review in order to petition
the state for restoration of their voting rights. This move changed longstanding policy in
lowa regarding rights restoration and resulted in only 40 individuals whose rights were
restored out of an estimated 14,350 individuals who had discharged a felony offense.®?

The plamtiff had been previously convicted of non-violent drug crimes, successfully
discharged her sentence of probation, and believed she was eligible to vot Her defense
attorney representing her for her drug conviction advised her that her citizenship rights
would be automatically restored by the governor’s office, and she was not informed she was
ineligible to vote. In November 2013, she registered to vote and cast a provisional ballot in a
city election in Montrose, Towa, which was not counted. 5%

After being acquitted of the perjury charge in March 2014, Griffin sued to invalidate the
state’s rules disenfranchising individuals with certain felony convictions. The suit claimed
that the forfeiture of voting rights by those with criminal convictions violated the lowa
Constitution as applied to her case because her non-violent drug conviction did not qualify
as an “infamous crime” under the state constitution. She argued that lowa’s process for
disenfranchising voters convicted of felonies violated the Towa Constitution’s guarantec of

888 Id. at 652,

889 Petition for Declaratory Judgment and Supplemental Injunctive and Mandamus Relief, Griffin v.
Schultz, No. EQCE077368 (lowa Dist. Ct. Nov. 7, 2014).
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the right of suffrage and Due Process Clause because it prohibited all lowans with felony
convictions from voting and not just those who had been convicted of “infamous crimes.”#9%

The trial court granted summary judgment against Griffin on both claims,?° and she
appealed the decision to the lowa Supreme Court.?¥7 The sole issue before the court was
whether the felony erime of delivery of a controlled substance is an “infamous crime” for
purposes of the lowa Constitution. After a lengthy analysis of the concept of “infamy” at
common law and as defined by other states, the lowa Supreme Court concluded in a divided
4-3 opinion that “an infamous crime has evolved to be defined as a felony.”%%® Accordingly,
the court affirmed the trial court’s ruling and dismissed Griffin’s claims in their entirety.

76. Evenwel v. Abbott - Texas 2014

The Equal Protection Clause generally requires states to equalize the population of their
electoral districts; this constitutional precept is known as the “one person, one vote”
principle, and was originally articulated in the seminal case Revnolds v. Sims.5% Since the
framing of the U.S. Constitution, states have broadly used total population as the metric for
apportioning state legislative districts with equal numbers of persons, and the U.S.
Constitution requires use of total population for apportioning congressional seats for the
House of Representatives to ensure universal and equal representation in the federal
government. Despite the long-established precedent of using total population as a basis for
apportionment, individual plaintiffs Sue Evenwel and Edward Pfenninger filed a complaint
in Texas district court in 2013 alleging that the state senate districts adopted by the Texas
Legislature violated the Equal Protection Clause.”™ The plaintiffs argued that the
challenged districts were drawn based on the total overall population rather than the total
population of eligible voters.”™ The plaintifts argued that drawing districts of equal
population based on the state’s {otal population rather than based on the number of eligible
voters diluted the weight of their votes when compared to districts with a lower proportion
of eligible voters, in violation of the one person, one vote command under the Equal
Protection Clause.™2 The plaintiffs sought declaratory relief that the Texas senatorial
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districts were unconstitutional and an injunction to prevent the use of the maps in
subsequent elections, ™

The district court granted Texas” motion to dismiss, finding that the plaintiffs “failed to
plead facts that state an Equal Protection Clause violation under the recognized means for
showing unconstitutionality under that clause.”™* The district court held that the plaintiffs
failed to establish that the apportionment base used by Texas, i.e., total population, was
forbidden by the Constitution and also failed to show that Texas’ senate map did not
achieve substantial population equality using total population as the base. In so ruling,
the district court rejected the plaintiffs’ theory that to satisfy the Fourteenth Amendment,
Texas was required to use total eligible voters as its apportionment base,™8

The plaintiffs’ appealed this ruling to the Supreme Court.™ The ACLU and ACLU of Texas
argued in an amicus brief that the use of total population as the metric for state
redistricting is consistent with the Framer’s understanding of a republican form of
government, and that the Framers intended that universal and equal representation
through total apportionment would ensure equality of representation for all individuals, not
just voters.™® In April 2016, the Supreme Court affirmed the dismissal of the plaintiffs’
claims, holding that “based on constitutional history, this Court’s decisions, and
longstanding practice, that a State may draw its legislative districts based on total
population.” ™ [n reaching its decision, the Court relied on the fact that all states used
census total population numbers to draw districts and that only seven states adjusted these
census-derived figures in any meaningful way. Of note, in alfirming the district court, the
Supreme Court expressly declined to resolve whether, as Texas argued, states might “draw
districts to equalize voter-eligible population rather than total population.”?¢ Additionally,
Justice Thomas in his concurrence noted:

The Constitution does not preseribe any one basis for apportionment within
States. It instead leaves States significant leeway in apportioning their own
districts to equalize total population, to equalize eligible voters, or to promote
any other principle consistent with a republican form of government. The

703 Complaint for Declaratory and Injunctive Reliel, Evenwel v. Perry, No. 1:14-¢v-00355 (W.D. Tex.
Apr. 21, 2014).

704 Order on Motion to Dismiss, Evenwel v. Perry, No. 1:14-¢v-00355, 2014 WL 5780507, at ¥4 (W.D.
Tex. Nov. 5, 2014).

05 Id. at *3.
706 Ibid..
™7 Bvenwel v. Abbott, 136 S.Ct. 1120 (2016).

708 Brief of the American Civil Liberties Union and the ACLU of Texas as Amici Curiae in Support of
Appellees at 9-13, Evenwel v. Abbott, No. 14-940. (2016).

709 Id. at 1133 (Thomas, J., concurring).
710 Id
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majority should recognize the futility of choosing only one of these options.
The Constitution leaves the choice to the people alone—not to this Court.!

This makes it possible that the question of whether states can apportion state electoral
districts based on a metric other than total population will again be litigated in federal
court and may appear before the Supreme Court.

1. Davidson v. City of Cranston - Rhode Island 2014

Individual plaintiffs and the ACLU of Rhode Island filed swit in federal court in 2014
challenging the redistricting plan adopted by the City of Cranston, Rhode Island, for
clection of members of the Cranston City Council and the school committee.”t2 The
plaintiffs alleged that the redistricting plan violates the one person-one vote principle of the
Fourteenth Amendment’s Equal Protection Clause by counting the population of Rhode
Island’s only state prison as residents of the ward, even though most of the inmates remain
residents of their pre-incarceration communities for virtually all other legal purposes,
including voting.”? 3,433 incarcerated individuals were districted into the electoral ward,
accounting for approximately 25% of the district’s population despite not having a choice as
to where they served their prison sentences and not being able to visit, patronize, or
participate in public or private establishments in the city or ward.”* The plaintiffs alleged
that this prison-based gerrymandering results in an unequal system of representation
where the prisoner population is used to artificially inflate the population of the ward
containing the prison, increasing the district’s political power and diluting the voting
strength of persons residing in other districts.”'® The plaintiffs sought declaratory relief and
an injunction barring the city from conducting elections under the redistricting plan.

The district court granted the plaintiffs’ motion for summary judgment in May 20186,
finding that the redistricting plan violated the one person-one vote principle.® The court
reasoned that the inmates “share none of the characteristics” of other constituents in the
ward and have no rights or stake in the local civic life or political process. In particular,
they do not share in the representation of the ward in the city council, but are nonetheless
counted for representation purposes.”7 In the court's view, this differentiated the situation
from other cases in which non-voting populations are typically included in the population

71 Id.

712 Complaint for Declaratory and Injunctive Relief, Davidson v. City of Cranston, No. 1:14-¢v-00091
(D.R.I Feb. 19, 2014).

M3 ld. at g 1.
74 Id. at 99 17-18,

715 Complaint for Declaratory and Injunctive Relief at ¢ 1, Davidson v. City of Cranston, No. 1:14-cv-
00091 (D.R.I. Feb. 19, 2014); see also Sean Young, ‘Home' Is Not Where You Are Involuntarily
Confined, ACLU (Oct. 15, 2015), https://www.aclu.org/blog/voting-rights/gerrymandering/home-not-
where-you-are-involuntarily-confined.

718 Davidson v. City of Cranston, 188 F Supp.3d 148 (D.R.1. 2014).
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count for purposes of apportionment. The court granted the requested injunction and
ordered the city to propose a districting plan that complied with the one person-one vote
principle.78

The city appealed the decision to the First Circuit, which reversed, finding that the city’s
inclusion of the prison population in the surrounding ward was constitutionally
permissible.7t® The court reasoned that where total population is used for apportionment, a
plaintiff must make a showing of invidious discrimination to support an equal protection
claim, which was not shown in this case. The court also reasoned that it was required to
give deference to the decision of the local election officials on apportionment™! and that the
Supreme Court had generally approved the use of total population data from the Census for
apportionment, which the city had done.72?

78.  Missouri NAACP v. Ferguson-Florissant School District - Missouri 2014

On December 18, 2014, the Missouri State Conference of the NAACP and individual
plaintiffs, represented by the ACLU and ACLU of Missouri, sued the Ferguson-Florissant
School District challenging the district’s at-large method for electing school board members,
arguing it denied the district’s Black residents an equal opportunity to participate in the
political process and elect representatives of their choice in violation of Section 2 of the
Voting Rights Act.”® The Ferguson-Florissant School District extends through numerous
municipalities pursuant to a 1975 desegregation order intended to remedy the effects of
discrimination against the area’s African American students.”™* The area’s segregated
school system was the result of municipal borders that were initially drawn along racial
lines and reinforced through racial housing covenants to avoid increasing African American
voting strength in certain areas.™ The desegregation order that created the school district
required that two seats on the then 6-member school board be replaced by designees of the
boards of two annexed African American districts.”® Yet, since the implementation of the
three-district desegregation plan in 1976, the demographics of Ferguson-Florissant changed
dramatically and what had become a racially integrated school district once again became
segregated.?7

78 Id. at 152,

719 Davidson v. City of Cranston, 837 F.3d 135 (1st Cir. 2016).
720 Id. at 142-43.

72t Id. at 143-44.

722 Jhid.

728 Complaint, Mo. NAACP v. Ferguson-Florissant Sch. Dist., No. 4:14-¢v-02077 (£.D. Mo. Dec. 18,
2014).

24 ]d. at 9 2.

725 Id. at 9 8.

726 Id. % 14 (citing United States v. Missourt, 515 F.2d 1365, 1373 (8th Cir. 1975)).
27 Id. at 9 10.
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At the time of filing, the Ferguson-Florissant School District’s total voting age population
was 51,010; whites constituted a slight majority of the voting age population at 49.69% and
Blacks constituted 47.37%, yet Black students made up a majority of the district’s student
body, accounting for 77.1% of total enrollment in the school district.?® And while only 13%
of the student body in the school district was white, 6 out of the 7 school board members
were white.”? The plaintifls sued the district arguing that there was inadequate
representation of African Americans on the board, and the votes of the district’s Black
citizens were being diluted by the at-large voting system in violation of Section 2 of the
Voting Rights Act. The plaintiffs argued that the school district’s African American
population was sufficiently numerous and geographically compact enough to allow for the
creation of multiple, properly apportioned single-member districts in which African
Americans would constitute a majority of the voting age population and that there was a
clear pattern of voting cohesion among African American voters who tended to prefer the
same candidate, but their preferred candidates were consistently defeated by the at-large
system.?0 Alter a six-day bench trial in January 2016, the district court in August 2016 in
a lengthy opinion evaluating the Section 2 claim held that the plaintiffs had established a
Section 2 violation, finding that Black voters had less opportunity than other members of
the electorate to participate in the political process and to elect representatives of their
choice.™ The court also adopted the plaintifls’ proposed remedial plan and rejected the
defendant school district’s proposal 782

The school district appealed the decision to the Eighth Circuit, which unanimously affirmed
the district court’s decision.”? The appellate court concluded that the district court properly
found a Section 2 violation after engaging in the appropriate legal analysis and after
thorough review of the facts and applicable legal standard.? The court found “no clear
arror in the district court’s exhaustive factual findings” or the conclusion that “[gliven the
extent to which African Americans in {the Ferguson-Florissant School District} continue to
experience the effects of discrimination, their ability to participate in the political process is
impacted.”?5 The school district petitioned for certiorari to the U.S. Supreme Court, which
declined review,®

79.  Greater Birmingham Ministries v. John Merrill - Alabama 2015

28 Id. at 9 11

20 1d. at 99 15-17.

750 Id. at 99 22-24.

781 Mo, State Conf. of NAACP v. Ferguson-Florissant Sch. Dist., 201 F.Supp.3d 1006 (I£.D. Mo. 2016).
732 Mo. State Conf. of NAACP v. Ferguson-Florissant Sch. Dist., 219 I*.Supp.3d 949 (E.D. Mo. 2016).
73 Mo. State Conf. of NAACP v. Ferguson-Florissant Sch. Dist., 894 F. 3d 924 (8th Cir. 2018).

734 Id. at 941.

75 Id. at 940.

786 Ferguson-Florissant Sch. Dist. v. Mo. State Conf, of NAACP, 139 S. Ct. 826 (2019).
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ACLU and ACLU of Alabama as amicus in support of plaintiff-appellants

In December 2015, plaintiffs represented by the NAACP Legal Defense and Educational
Fund, Inc., challenged Alabama’s restrictive photo 1D law.™7 In 2011, Alabama passed a
law that required voters to “provide valid photo identification to an appropriate election
official prior to voting.” 8 The law requires in-person and absentee voters to present one of
seven limited forms of photo ID in order to vote,”™® which Alabama’s own data shows Black
voters in the state are less likely to possess.™° The only exception to the prescribed forms of
photo 1D is a provision that permits a voter to cast a ballot without presenting an ID if two
election officials at the voter’s polling location “positively identify” the voter.74!

Despite the purported justification of protecting against voter fraud, proponents of the bill
could only point to one documented case of voter impersonation fraud in the 12 years prior
to the law’s passage.”™? The dubious proposition that the photo ID law is intended to curb
voter fraud was further undermined when it was revealed that supporters and sponsors of
the bill in the Alabama statehouse had made racist and racially charged comments in the
run up to the law’s passage. The plaintiffs argued that these statements and the legislative
history in Alabama provided evidence of the law’s discriminatory intent.?™?® In one instance,
the photo 1D bill's chiel sponsor, a state senator who had tried for over a decade to pass a
photo ID law, told Alabama newspapers that a photo ID law would undermine Alabama’s
“black power structure” and that facking an ID law “bencfits black elected leaders,” 4 The
trial testimony in another case relating to an Alabama ballot initiative revealed that
another sponsor of the bill, the chair of the Alabama Senate Rules Committee, referred to
Black voters as “aborigines.”™5 In another instance, the bill's cosponsors were recorded
devising a plan related to a planned ballot measure to depress turnout among Black voters,

737 Complaint, Greater Birmingham Ministries v. Merrill, No. 2:15-cv-02193 (N.D. Ala. Dec. 2, 2015);
see also First Amended Complaint, Greater Birmingham Ministries v. Merrill, No. 2:15-cv-02193
(N.D. Ala. May 3, 2016).

738 ALa. CODE § 17-9-30(a).

739 Id.

740 See Brief for Plaintiffs-Appellants at 27, Greater Birmingham Ministries v. Merrill, No. 2:15-cv-
02193 (N.D. Ala. Feb. 21, 2018); see also First Amended Complaint at 99 100-103, Greater
Birmingham Ministries v. Merrill, No. 2:15-¢v-02193 (N.D. Ala. May 3, 2016).

71 ALa. ConE § 17-9-30().

742 First Amended Complaint at 9 70, Greater Birmingham Ministries v. Merrill, No. 2:15-¢v-02193
(N.D. Ala. May 3, 2016).

745 See Brief for Plaintiffs-Appellants at 38-42, Greater Birmingham Ministries v. Merrill, No. 2:15-
ev-02193 (N.D. Ala. Feh. 21, 2018).

744 See Brief for Plaintiffs-Appellants at 38-39, Greater Birmingham Ministries v. Merrill, No. 2:15-
ov-02193 (N.D. Ala. Feb. 21, 2018); see also Scott Douglas, The Alabama Senate Race May Have
Already Been Decided, NY TiMES (Dec. 11, 2017), htips://www.nytimes,.com/2017/12/11/opinion/roy-
moore-alabama-senate-voter-suppression.html; Greater Birmingham Ministries v. Merrill, 284 1%,
Supp. 3d 1253, 1259 (N.D. Ala. 2018).

™5 See United States v. McGregor, 824 F.Supp.2d 1339, 1345 (M.D. Ala, 2011).
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whom they slurred as “illiterates,” who would ride “H.U.D.-financed buses” to the polls in
the 2010 midterm election.” The same state legislature that passed the photo 1D law also
passed an intentionally racially discriminatory voter registration 1D requirement and
redistricting plan held unconstitutional by a three-judge panel.”™?

At the time the photo ID law was enacted, Alabama had been subject to the preclearance
requirements of Section 5 but never sought preclearance for the law. Instead, the state
chose to delay implementation until the outcome of Shelby County v. Holder, Alabama’s
challenge to the constitutionality of the Voting Rights Act.7® The day after Shelby County
was decided, immobilizing Section 5 of the Act, Alabama-—in lock step with other formerly
covered jurisdictions—announced it would implement its photo 1D law.7#°

The plaintiffs challenged the photo 1D law as violating Section 2 of the Voting Rights Act of
1965 on the basis that it was “enacted and/or operate...with the purpose or effect of
abridging or denying the right to vote on account of race” and the Fourteen and Fifteenth
Amendments to the U.S. Constitution because the delendants “intentionally enacted or
operate the law to deny or abridge the right to vote on account of race or color.” ¢ OQver
118,000 registered voters did not have the necessary documentation to vote under the photo
ID law, a number that skewed disproportionately Black and Latino.”! It was also later
shown that thousands of voters had their provisional hallots rejected due to the restrictive
photo ID law, 72 and African Americans voters were nearly five times more likely to have
their ballots rejected than white voters. Thousands more people likely did not appear at the
polls to vote because they lacked the required photo 1D.73

After cross summary judgment motions were filed, the Alabama district court granted
summary judgment for the defendants in January 2018. The court ruled that because it
found the photo ID law did not “prevent anyone from voting” or otherwise impose a
“substantial burden” on African Americans, it was not unconstitutional.”™ Despite
signilicant evidence that the law was motivated by an intent to discriminate, the district

746 Brendan Kirby, Jury at bingo trial hears Sen. Scott Beason's infamous ‘aborigines’ comment,
Ronnie Gilley jailhouse call, AL.COM (Feb. 17, 2012),
https:/iwww.al.eom/live/2012/02/ury_at_bingo_trial _hears_sen. htm].

747 Complaint at 9§ 58, Greater Birmingham Ministries v. Merrill, No. 2:15-¢v-02193 (N.D. Ala. Dec.
2, 2015); see also Greater Birmingham Ministries, 284 I. Supp. 3d at 1259.

8 Complaint at 49 72-73, Greater Birmingham Ministries v. Merrill, No. 2:15-cv-02193 (N.D. Ala.
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21, 2018).
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court dismissed the plaintiff's suit because it considered the law’s requirements as mere
inconveniences. Based on its determination that the law’s burden on voters was slight, the
district court refused to consider the plaintiffs’ evidence that the law targeted minority
communities.

The plaintiffs filed a notice of appeal with the Eleventh Circuit in January 2018. The
ACLU, ACLU of Alabama, Lawyers’ Committee for Civil Rights Under Law, and Campaign
Legal Center, filed an amicus in support of the appellants.? . In July 2020, the Eleventh
Circuit upheld the granting of summary judgment for the defendants, finding that
providing a photo ID is a “minimal burden on Alabama’s voters.” 7%

80. Democratic National Committee v. Hobbs — Arizona 2016

The Democratic National Committee and Arizona Democratic Party filed suit in 2016
challenging under the First, Fourteenth and Fifteenth Amendments, and Section 2 of the
Voting Rights Act, two Arizona election practices: (1) Arizona’s requirement that in-person
voters cast their ballots only in their assigned precinct, which Arizona enforces by not
counting ballots cast out of precinet even for races in which the voter is qualified to vote,
and (2) House Bill 2023, which makes it a felony for third parties to collect early ballots
from voters unless the eollector falls into one of several exceptions.™?

After a lengthy bench trial, the district court dismissed the lawsuit on May 10, 2018,
finding that the plaintiffs had not carried their burden of showing “tbat the challenged
election practiees severely and unjustifiably burden voting and associational rights,
disparately impact minority voters such that they have less opportunity than their non-
minority counterparts to meaningfully participate in the political process, or that. Arizona
was motivated by a desire to suppress minority turnout when it placed limits on who may
collect carly mail ballots.”™® The plaintiffs’ evidence included analyses by three experts,
and testimony from numerous lay witnesses, including voters, election officials, and
community advocates who collected ballots. A divided panel of the Ninth Circuit affirmed
on September 12, 2018.7% The panel majority upheld the district judge’s findings that
Arizona’s requirements “imposed only a minimal burden on voters and were adequately
designed to serve Arizona’s important regulatory interests.” ™ The dissenting judge stated
that the in-precinet requirement “has a disproportionate effect on racial and ethnic
minority groups,” and the ballot collection provisien “serves no purpose asgide from making

755 See Brief of ACLU et al. as Amicus Curige in Support of Appellants, Greater Birmingham
Ministries v. Merrill, No. 18-10151 (11th Cir. Mar. 1, 2018).

Jama, ()‘)2 F. 3d 12‘)9 (llth Cir. 2021) (%uporsodmo' opinion reacheq the, same holdmg and
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758 Democratic Nat1 Comm. v. Reagan, 329 F. Supp. 3d 824, 882-83 (D). Ariz. 2018).

79 Democratic Nat'l Comm. v. Reagan, 904 F.3d 686 (9th Cir. 2018).
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voting more difficult.” ! Plaintiffs sought a rehearing en banc, which was granted on
January 2, 2019. En banc oral argument took place on March 27, 2019.

The ACLU filed an amicus brief in support of rehearing en banc on September 24, 2018,
and an amicus brief on rehearing, on January 23, 2019. The ACLU principally addressed
the correct legal standard for vote denial claims under Section 2 of the Voting Rights Act.
The brief argued that the district court erred by treating the case as one concerning vote
dilution, instead of using distinct principles from the Section 2 vote denial analysis, which
led the court to require an arbitrary nwnerical threshold for showing a discriminatory
burden on voters. It further argued that the district court committed “a plain legal error” by
failing to conduct a totality-of-the-circumstances analysis of how race-based discrimination
and disparities relate to the burdensome nature of the voting restriction at issue, as called
for by the text of the statute.?s?

En bane, the Ninth Circuit reversed the judgment of the district court, finding that the out
of precinct policy in Arizona violates the results test of Section 2 of the Voting Rights Act
and that H.B. 2023 not only violates Section 2, but also violates the Fifteenth
Amendment.?® On appeal to the Supreme Court, the ACLU filed another amicus brief
urging the Court to adopt the manageable test already adopted by the majority of federal
courts of appeals to consider the issue, which involves a fact-based, localized, totality-of-the-
circumstances analysis. ™ In July 2021, the Supreme Court reversed the en banc panel,
holding that both policies neither violated the Voting Rights Act nor were enacted with a
discriminatory purpose.™® Justice Alito’s majority opinion stated that having to find the
proper polling place is a normal burden of voting and that the state attempted to
accommodate voters while having a strong interested in precinct-hased voting and small
number of total number of out-of-precinct ballots. Regarding Arizona’s ballot collection ban,
the opinion held that there is no significant burden on voters as there are many ways to
return a ballot and that the prevention of fraud is a legitimate state interest, while
plaintiffs did not show the extent of disparate impact. Justice Kagan dissented, writing:

Today, the Court undermines Section 2 and the right it provides. The
majority fears that the statute Congress wrote is too “radical”—that it will
invalidate too many state voting laws. So the majority writes its own set of
rules, limiting Section 2 from multiple directions. Wherever it can, the

76 Id. at 732,
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majority gives a cramped reading to broad language. And then it uses that
reading to uphold two election laws from Avizona that discriminate against
minority voters. I could say—and will in the following pages—that this is not
how the Court is supposed to interpret and apply statutes.®

She concluded that as in Shelby County decision, the Court once again rewrote and
limited the bounds of the Voting Rights Act, which is intended to provide broad
protection of the equal opportunity to vote and “designed to bring about ‘the end of
discrimination in voting,” 787

81. Husted v. A, Philip Randolph Institute ~ Ohio 2016

In Husted v. A. Philip Randolph Institute, the Supreme Court, in a 5-4 decision, upheld
Ohio’s voter purge practice, which the plaintiffs argued violated the National Voter
Registration Act (NVRA).”8 The case involved a challenge to Ohio’s practice of removing
voters from its registration rolls due to a voter’s past failure to vote. Under the process,
Ohio identified registrants for potential vemoval from the voter rolls if they did not vote in
one election; the state removed those voters if they did not vote in the following four-year
period or respond to a notice by the state. This process wrongfully presumed that
registrants’ failure to vote meant these voters had moved and often removed them from the
rolls without their knowledge. In 2015, Ohio conducted a massive voter purge based on this
practice and removed of tens of thousands of eligible voters who had not moved or otherwise
hecome ineligible to vote since they last participated in November 2008 and were left
unable to vote in the 2015 elections. ™ These voters showed up to vote but could not
because they had unwittingly been removed from the rolls.”” The “failure to vote” process
disproportionately impacted voters of color and low income individuals, including the
homeless.”

The ACLU, ACLU of Ohio, and Demds, representing A. Phillip Randolph Institute and
Northeast Ohio Coalition for the Homeless, challenged Ohio’s voter purge practice, arguing
that it violated Section 8 of the NVRA, which regulates states’ list maintenance practices.”
During the course of litigation, the ACLU put forward evidence that Ohio removed tens of
thousands of voters under this practice, leaving many people to arrive at the polls to vote
only to learn that they were no longer registered. The plaintiffs sought an injunction to stop
the Ohio Secretary of State from removing more people from Ohio’s voter registration rolls

786 Id. at *2-*3 (Kagan, J., dissenting) (citations omitted).
767 Id.
788 Husted v. A. Philip Randolph Institute, 138 S. Ct. 1833 (2018).

769 Plaintiffs’ First Amended Complaint at 9 6, Ohio A. Philip Randolph Institute v. Husted, No.
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and require the Secretary either reinstate eligible voters who were improperly removed or
count their provisional ballots.

The district court found in favor of Ohio™® but was reversed on appeal by the Sixth
Circuit.”™ On review, in a 5-4 decision, the Supreme Court found that Ohio’s procedure was
not prohibited by the NVRA, reasoning that while the plain language of the statute forbids
the removal of a voter where failure to vote is the sole reason for removal, Ohio’s procedure
did not do so because it required removal of voters based on a failure to vote for two years,
plus a failure to return a notice card and failure to vote for four additional years. Justice
Sotomayor dissented separately, arguing:

Congress enacted the NVRA against the backdrop of substantial efforts by
States to disenfranchise low-income and minority voters, including programs
that purged eligible voters from registration lists because they failed to vote
in prior elections, It is unsurprising in light of the history of such purge
programs that numerous amici report that the Supplemental Process has
disproportionately affected minority, low-income, disabled, and veteran
voters. As one example, amici point to an investigation that revealed that in
Hamilton County, ‘African-American-majority neighborhoods in downtown
Cincinnati had 10% of their voters removed due to inactivity’ since 2012, as
‘compared to only 4% of voters in a suburban, majority-white
neighborhood.”... Amici also explain at length how low voter turnout rates,
language-access problems, mail delivery issues, inflexible work schedules,
and transportation issues, among other obstacles, make it more difficult for
many minority, low-income, disabled, homeless, and veteran voters to cast a
ballot or return a notice, rendering them particularly vulnerable to
unwarranted removal under the Supplemental Process.” 77

She concluded that the Court’s decision “entirely ignores the history of voter suppression
against which the NVRA was enacted and upholds a program that appears to further the
very disenfranchisement of minority and low-income voters that Congress set out to
eradicate.” 7

Despite this narrow loss, the parties entered a settlement regarding the inadequacy of
Ohio’s notification to voters flagged for removal.” For the term of the settlement, Ohio is
required to permit qualified voters who were removed without proper notice to cast a ballot
and have it counted, and the Ohio Secretary of State is required to send eligible voters who

778 Ohio A. Phillip Randolph Institute v. Husted, No. 2:16-CV-303, 2016 WL 3542450 (8.D. Ohio June
29, 2016).

7% Ohio A. Phillip Randolph Institute v. Husted, 838 F.3d 699 (6th Cir. 2016).
7% Husted v. A. Philip Randolph Institute, 138 S. Ct. 1833 (2018) (Sotomayor, ., dissenting).
76 Id,

777 Settlement Agreement, Ohio A. Philip Randolph Institute v. LaRose, No. 2:16-ev-303 (8.D. Ohio
May 17, 2016).

160



251

are not registered a mailing informing them of that fact and of the registration deadline.
The settlement further directs boards of elections to use motor vehicle records to prevent
people queued for removal in 2019 (rom being removed if their motor vehicle records
indicate they still reside at the address where they are registered.

82. Howell v. McAuliffe — Virginia 2016

On April 22, 2016, Virginia Governor Terry McAuliffe issued an executive order that
granted restoration of civil rights to an estimated 206,000 Virginians who had completed
terms of incarceration and been released from supervised probation or parole.?® The
governor issued the Executive Order pursuant to a section of Virginia’s state constitution
that provides, “No person who has been convicted of a felony shall be qualified to vote
unless his civil rights have been restored by the Governor or other appropriate
authority.””” The governor issued similar orders periodically thereafter to restore the
rights of Virginians with felony convictions who had since completed their sentences of
incarceration and supervised release.” On May 23, 2016, six voters in their individual
capacities filed a lawsuit against the Governor, challenging his legal authority to issue and
implement the Executive Order. They argued that the orders had injured them because
they “diluted Petitioners’ votes, created an illegitimate electorate, and threatened the
legitimacy of the November elections.” ! The plaintiffs asked the Supreme Court of
Virginia to issue a writ of mandamus ordering the cancelation of all voter registrations
accepted pursuant to the executive orders and a writ of prohibition proscribing further
action by state officials in restoring voting rights “en masse.”

In June 20186, the ACLU and ACLU of Virginia filed an amicus brief supporting the
Governor’s authority under the Virginia Constitution to issue the executive order. The brief
also argued that the executive order was consistent with the goals of rehabilitation and
reintegration of ex-offenders and of remedying racial inequality resulting from of the racial
impact of Virginia’s felony disenfranchisement law.2 The brief was accompanied by
affidavits from three individuals who had their rights restored as a result of the Governor’s
order and who documented the human impact of both disenfranchisement and rights
restoration.”s

In July 2016, the Supreme Court of Virginia concluded that the governor violated the
section of the Virginia Constitution disqualifying individuals convicted of felonies from

778 Va. Exec. Order No. 13 (Apr. 22, 2016); see alse Howell v. McAuliffe, 292 Va. 320, 327-28 (Va.
2016).

7 VA, CONST, art. IT, § 1.
780 Howell, 292 Va. at 328.

781 Verified Petition for Writs of Mandamus and Prohibition and Memorandum in Support of Verified
Petition at 15, Howell v. McAuliffe, No. 160784 (Va. May 23, 2016).

72 See Brief of ACLU and ACLU of Virginia as Amici Curiae in Support of Respondents, Howell v.
McAuliffe, No. 160784 (Va. 2016).

70 1d.
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voting unless their rights are restored, and that he exceeded the authority granted to him
by the state constitution by issuing a blanket, group pardon and restoration of voting rights
without providing individualized review of each person.?* The court ordered the Secretary
of the Commonwealth, the State Board of Elections, and the Department of Elections to
take appropriate measures to reverse the executive orders and cancel the voter
registrations of individuals who had regained their voting rights as a result of the
Governor’s actions. ™ At least 13,000 individuals had their voter registrations cancelled as
a result.”

The Governor subsequently pledged to quickly restore the voting rights of affected
Virginians by conducting individual reviews and restoration orders to eligible persons to
comport with the court’s decision.”™” In August 2016, the petitioners filed a motion asking
the court to order the Governor to prove that he was obeying the court’s decision.”® The
motion alleged that Governor McAuliffe was circumventing the court’s orders because there
was no substantive difference between the previous Executive Orders and subsequent
individualized reviews and restoration orders.” The Governor and other officials filed a
lengthy response outlining the measures taken to comply with the court’s decision.” The
court denied the petitioner’s motion in September 2016.7! Since then, Governor McAuliffe
and his successor, Governor Northam, have restored the voting rights to former offenders
upon completion of sentence on an individual, person-by-person basis.

83. Florida Democratic Party v. Scott - Florida 2016

On October 6, 2016, about one week before Florida’s voter registration deadline, Florida
sovernor Rick Scott declared a state of emergency due to Hurricane Mathew, a massive,
life-threatening hurricane, which caused the mandatory evacuation of 1.5 million people in
the state and already killed several hundred people in the Caribbean in the days prior.72
The hurricane resulted in the closure of state’s election offices in 43 counties during the

784 Howell, 292 Va. at 342-53.
785 [d. at 351-53.
786 Id, at 327-28.

787 Laura Vozzella, Virginia's McAuliffe to Announce Restoration of Voting Rights to 13,000 Felons,
WastH. POST (Aug. 21, 2016), https:/www.washingtonpost.com/local~virginia-politics/virginias-
mcauliffe-to-announce-restoration-of-voting-rights-to- 13000-felons/2016/08/20/590b43ee-6652-11e6-
96¢0-375334793(5_story html

788 Petitioners’ Motion to Show Cause, Howell v. McAuliffe, No. 160784 (Va. Aug. 31, 2016).
789 [d

790 Response to Petitioners’ Motion to Show Case, Howell v. MeAuliffe, No. 160784 (Va. Sept. 12,
2016).

71 Order Denying Motion to Show Cause, Howell v. McAuliffe, No. 160784 (Va. Sept. 15, 2016).

2 Complaint-in-Intervention at § 2, Fla. Democratic Party v. Scott, No. 4:16-CV-00626 (N.D. Fla.
Oct. 11, 2016).
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critical days before the end of the voter registration period.™* Yet on the same day he
declared the state of emergency, Governor Scott also refused to extend the voter
registration deadline for the 2016 Presidential election, which in Florida was October 11,
2016,4 despite the fact that other states impacted by the hurricane had done $0.7 At the
time, Florida did not offer online voter registration or same-day registration, instead
requiring registrants to complete a paper form and deliver it in person or by mail to a local
elections office or voter registration organization for submission.™ For comparison, during
the six days prior to the voter registration deadline in October 2012, roughly 116,000
Floridians had registered to vote.”7

On October 9, 2016, the Florida Democratic Party filed suit in federal court to compel the
state to extend the voter registration deadline. ™8 On October 10, 2016, the district court
granted the plaintiffs’ request for a temporary restraining order that directed state officials
to extend the voter registration deadline by one day, finding that the plaintiffs were likely
to prevail on the merits of their Fourteenth Amendment claim.” On October 11 the ACLU
intervened on behalf of two voting rights organizations, New Florida Majority and Mi
Familia Vota, which were actively involved in voter registration activities in the state. The
motion to intervene argued that minorities and young people would be particularly
burdened and impacted by the state’s refusal to extend the registration deadline, since
these groups registered at higher rates in the final days of the voter registration period.8%
The plaintiffs argued that the state’s enforcement of the original deadline placed an undue
burden on the right to vote in violation of the Fourteenth Amendment and Section 2 of the
Voting Rights Act.®! On October 12, 2016, tbe district court agreed with the plaintiffs and
entered a preliminary injunction that ordered state officials to extend the deadline for six
additional days.®2 The state did not appeal, and more than 110,000 voters registered
during the extension period.

95 [,

794 Complaint for Emergency Injunctive and Declaratory Relief at 19 21-22, Fla. Democratic Party v.
Scott, No. 4:16-CV-00626 (N.D. Fla. Oct. 9, 2016).

795 [lla. Democratic Party v. Scott, 215 F.Supp.3d 1250, 1257-68 (N.D. Fla. 2016).

796 Complaint for Emergency Injunctive and Declaratory Relief at § 17, Fla. Democratic Party v.
Scott, No. 4:16-CV-00626 (N.D. Fla. Oct. 9, 2016).

77 Complaint-in-Intervention at 4 8, Fla. Democratic Party v. Scott, No. 4:18-CV-00626 (N.D. Fla.
QOct. 11, 20186).

798 Complaint for Emergency Injunctive and Declaratory Relief, Fla. Democratic Party v. Scott, No.
4:16-CV-00626 (N.D. Fla. Oct. 9, 2016).

799 Fla. Democratic Party, 215 F. Supp. 3d 1250,

80 Complaint-in-Intervention at §9 9-10, Fla. Democratic Party v. Scott, No. 4:16-CV-00626 (N.D.
Fla. Oct. 11, 2016).

801 [d. at 9 20-27.

802 Qrder Granting Preliminary Injunetion, Fla. Democratic Party v. Scott, No. 4:16-CV-00626 (N.D.
Fla. Oct. 12, 2016).
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84. Bethea v. Deal - Georgia 2016

In 2016, individual and organizational plaintiffs, the Georgia State Conference of the
NAACP and WickForce, filed a complaint for injunctive and declaratory relief and an
emergency temporary restraining order against the Georgia Secretary of State. The
complaint alleged violations of the Fourteenth Amendment, Section 2 of the Voting Rights
Act, and Section 8 of the National Voter Registration Act of 1993 due to the state’s failure to
extend the voter registration deadline for the 2016 November Presidential election.8% In
October 2016, Hurricane Matthew bore down on the East Coast during the last days of the
voter registration period. With six days left in the registration period, the Governor of
Georgia issued a mandatory evacuation order impacting five hundred thousand people in
parts of six eounties across the state and a voluntary evacuation order for residents in low
lying areas encompassing 30 Georgia counties.®* In all, one million Georgians were subject
to mandatory or voluntary evacuation.5

Yet despite the massive disruption due to Hurricane Matthew during the busiest time of
voter registration, state officials inexplicably refused to extend the registration deadlines®
even though it was well-known to state and local election officials that voter registration
would have been particularly high during this period. During the final days of the
registration period for the 2012 Presidential election over 77,000 people registered to vote
in the state.®” Due to closures, power outages, and other factors exacerbated by Hurricane
Matthew, many voters were unable to register by the October 11, 2016, deadline.®®® The
failure to extend voter registration impacted racial and ethnic minorities disproportionately
during the last few days of the registration period.®® The complaint cited statistics showing
that in the run-up to the October 2012 election, approximately 29.5% of registered voters in
Georgia were Black, and of the people who registered to vote during the final days of the
registration period, approximately 49.7% were Black.®® Compounding the issue, online
voter registration opportunities were not available to many residents in evacuation areas
due to power outages.81

The district court issued an order denying the plaintiff's request for a temporary
restraining order in October 2016. The court found that the plaintiffs failed to show that
their injury outweighed the potential damage a restraining order would have to the state’s

803 Amended Complaint for Injunctive and Declaratory Relief, Bethea v. Deal, No. 2:16-¢v-00140
(S8.D. Ga. Oct. 18, 2016).

804 Id. at 9 3.
805 Id. at ¥ 18,
808 Tbid.

807 Id. at § 4.
808 Id. at 9 5.
809 Id. at 9§ 15.
810 Thid.

811 Id. at ¥ 38.
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interest in running an efficient election because the “requested extension would require
local officials to both conduct early voting [beginning on October 17} and continue to
register voters through October 25, 2016.812

The matter was voluntarily dismissed without prejudice on motion of the plaintiffs in
November 2016.81%

85. Mullins v. Cole - West Virginia 2016

This class action suit for declaratory and injunctive relief was filed on October 20, 2016, in
Waest Virginia state court against the clerk of Cabell County, West Virginia, for refusal to
process registration forms submitted through the state’s online registration system. The
complaint alleged violations of the Equal Protection Clause and Due Process Clause of the
Constitution and provisions of the West Virginia Constitution.®'* West, Virginia had
established an online voter registration system but the clerk of Cabell County refused to
process online applications based on her representation in a letter to registrants that the
“website does not provide the information that is required, by law, to be provided to this
office in order to process a voter applications.”

The court granted the plaintiffs’ motion for a temporary restraining order after a hearing
on October 25, 2016, and the plaintiffs’ request for a preliminary injunction on November
21, 2016. The preliminary injunction was converted to a permanent injunction on January
24, 2017. The final order was not appealed by the defendant.

In the order granting the plaintiff's request for a preliminary injunction the court found the
Clerk of Cabell County’s assertion that the West Virginia registration website did not
provide the necessary information to process voter registration patently untrue®!s, Further,
the court found that the failure of the Clerk to include information in the letter to online
registrants as to how to complete a paper or alternate registration led to a “high likelihood
that online applicants in Cabell County will be confused about whether they can vote or not
if they return a paper application after the October 18 deadline.”$1¢ The Cabell County
Clerk’s actions resulted in “disparate treatment and disenfranchisement of thousands of
Cabell County residents.”s1?

86. Eason v. N.Y. State Bd. of Elections ~ New York 2016

This case was filed on behalf of the National Federation of the Blind, the Center for the
Independence of the Disabled, and individual plaintiffs who are blind. States are required

812 Bethea v. Deal, 2:16-cv-00140, 2016 WL 68123241 at *3 (S8.D. Ga. Oct. 19, 2016).

813 Order, Bethea v. Deal, No. 2:16-cv-00140 (S.D. Ga. Nov. 11, 2016).

814 Class Action Complaint, Mullins v. Cole, No. 3:16-¢v-9918 (S.1D. W. Va. Oct. 20, 2016).
815 Mullins v. Cole, 218 F.Supp.3d 488, 494 (S.D. W. Va. 2016).

815 Id. at 495.

817 Ibid.
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by law to meet accessibility and confidentiality standards when providing services such as
online voter registration; the compliant alleged that New York is failing to comply with that
requirement. Specifically, the plaintiffs alleged that New York’s online voter registration
system violated these standards because the DMV web pages and downloadable forms could
not be read out loud by the screen-reader software used by blind and low-vision people to
hear and navigate computer screen content.®8 The software also could not read the fillable
form’s section on party affiliation on the Board of Elections’ website; blind and low-vision
voters were forced to disclose this private information when they printed out the form to get
someone else to help them sign it, denying them the same degree of privacy and
independence afforded to other voters.5!®

The lawsuit alleged violations of the Americans with Disabilities Act and Rehabilitation
Act. It sought immediate adjustments to ensure the websites were legally compliant,
creation of Board of Elections policies that ensured accessibility and provided a clear path
of accountability, and the development of policies and procedures to ensure the sites
remained accessible.820

The parties reached a settlement on February 15, 2019. Under the settlement agreement,
the State Board of Elections and DMV agreed to make their websites accessible to screen-
access software within two years.®2! They also agreed to work with an accessibility
consultant and put in place practices and procedures to ensure that the websites stay
accessible in the long term.#22

87. Chelsea Collaborative v. Galvin - Massachusetts 2016

This case was {iled on November 1, 2016, in Massachusetts state court to challenge the
state’s requirement that eligible Massachusetts voters register 20 days before an election.
The complaint alleged that under the state’s voter registration cutoff law thousands of
eligible people are barred from voting in each election and that this arbitrary deadline
interferes with the fundamental right to vote and unnecessarily disenfranchises voters.82
The ACLU and ACLU of Massachusetts represented a set of individual and organizational
plaintiffs that engaged in voter registration and get-out-the-vote activities. The lawsuit
argued the law violated the Massachusetts Declaration of Rights and Massachusetts
Constitution and requested the court to issue an order permitting the three individual

818 Complaint for Declaratory and Injunctive Relief, Eason v. N.Y. State Bd. Of Elections, No. 1:16-
cv-04292 (S.D.NY. June 9, 2016).

819 Id.
820 I

221 See Settlement Agreement and Stipulated Order of Dismissal at 4-5, Eason v. N.Y. State Bd. Of
Elections, No. 1:16-¢v-04292 (S.D.N.Y. Feb. 15, 2019).

822 Id. at 7.

823 Class Action Complaint for Declaratory and Injunctive Relief, Chelsea Collaborative v. Galvin,
No. 16-cv-3354 (Mass. Sup. Ct. Nov. 1, 2016).
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plaintiffs to vote in the November 2016 election.?2 The plaintiffs argued that under the
Massachusetts Constitution, a state statute impinging on the fundamental right to vote can
only be upheld if it promotes a compelling state interest that could not be achieved by a less
restrictive means®? and that the arbitrary 20-day voter registration cutoff period was not
the least restrictive way to advance a compelling state interest, particularly in light of the
significant constitutional injury done unto potential voters of being disenfranchised and the
rapidity with which election clerks were able to process voter registration forms.82¢ The
plaintiffs also moved for a preliminary injunction to permit them to vote in the November
2016 presidential election,®7 which the court granted.®?® After a four-day trial, the court
issued a ruling in July 2017, agreeing that the 20-day voter registration cutoff law was
unconstitutional and disenfranchises thousands of potential voters throughout the
Commonwealth.82

Secretary of the Commonwealth William Galvin appealed the decision to the Massachusetts
Supreme Judicial Court. The court. vacated the lower court decision, holding that the 20-
day blackout period for voter registration prior to an election did not violate the
Massachusetts Constitution.® In reaching its decision, the court determined that strict
scrutiny was inapplicable because the voter registration blackout period did not pose a
substantial enough interference with the right to vote to justify application of that
standard.®! In its decision, however, the court acknowledged that given current realities
the basis for the 20-day voter registration deadline might need to be reconsidered. The
court also concluded that “having chosen to impose a deadline for voter registration prior to
an election, the Legislature has a continuing duty to ensure that the deadline is no further
from election day than what the Legislature reasonably believes is consistent with the
Commonwealth's interest in conducting a fair and orderly election.”s?? The ruling noted
that a commission that lawmakers established in 1993 to study the voter registration
deadline never met and that a task force formed under a 2014 elections law also did not
meet or produce a report by its August 1, 2017, deadline.®* “Although the Legislature
appeared to have a reasoned basis for requiring voters to register twenty days in advance of
an election in 1993, the mechanisms put in place for a periodic review of that requirement

824 [d. at 7 9.
825 [d. at ¥ 25.
526 I, at 94 45-53.

827 Emergency Motion for Preliminary Injunction, Chelsea Collaborative v. Galvin, No. 16-cv-3354
(Mass. Sup. Ct. Nov. 1, 2016).

828 Order on Motion for Preliminary Injunction at 10-11, Chelsea Collaborative v. Galvin, No. 16-cv-
3354 (Mass. Sup. Ct. Nov. 7, 2016).

829 See Chelsea Collaborative v. Galvin, No. 16-cv-3354, 2017 WL 4125039 (Mass. Super. Ct. July, 25,
2017).

830 Chelsea Collaborative, Inc. v. Sec’y of the Commonwealth, 100 N.E.3d 326 (Mass. 2018).
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seem to have failed. Thus, we have a concern that, given the passage of time, the reasoned
basis for the 20-day blackout period may need to be reconsidered.”83

88. Navajo Nation Human Rights Comm’n v. San Juan Cty. - Utah 2016

Representing the Navajo Nation Fuman Rights Commission and individual Navajo voters,
the ACLU, ACLU of Utah, and Lawyers’ Committee for Civil Rights Under Law filed suit in
2016 against San Juan County. The lawsuit alleged that the county’s decision to switch to a
mail-only voting system and to designate the only in-person voting location in the
predominantly white part of the county adversely impacted Navajo voters—who constituted
49% of the voting age population of the county—in violation of federal law 8%

The predominantly mail-only system was highly problematic for Navajo voters for several
reasons. First, it did not comply with San Juan County’s obligations under Section 203 of
the Voting Rights Act to provide adequate language assistance to limited nglish proficient
Navajo voters. Navajo is an unwritten language, and the closure of all but one voting
location and the switch to a mail-only ballot system interfered with the county’s ability to
provide adequate oral assistance, and thus, the ability of Navajo voters to vote.®*® Second,
the postal service was unreliable with limited delivery service to rural parts of the county
where many Navajo lived, making it difficult for many Navajo voters to receive and return
their ballots under a mail-only system.837

The only way to vote in-person was at the county clerk’s office in the county seat of
Monticello, which required Navajo residents to travel more than twice as long as white
residents in order to vote i person. On average, the trip for a Navajo voter took over two
hours round trip, while the trip for white voters took, on average, under an hour.#% For
residents living in the southwest parts of the county, which were majority Navajo, the
round trip to the Monticello polling location took cven longer, sometimes taking between
nine and ten hours.$ The significantly greater average distance required for Navajo
residents to reach the county seat of Monticello, in the context of socioeconomic factors,
such as disparate rates of poverty and access 1o reliable public and private transportation,
and the history of racial discrimination and hostility toward Navajo people, placed a severe
and disproportionate burden on Navajo residents’ ability to vote.?#® The plaintifls alleged
that the predominantly mail-only system discriminated against Navajo voters in violation
of Sections 2 and 203 of the Voting Rights Act and imposed a disproportionate and severe

834 Id. at 340.

835 Complaint at § 1, Navajo Nation Human Rights Comm'n v. San Juan Cty., No. 2:16-cv-00154 (D.
Utah Feb. 25, 2016).

888 Id. at ¥ 4.
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838 Id. at ¥ 31.
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burden on Navajo voters’ fundamental right to vote in violation of the Fourteenth
Amendment. 81

In September 2017, a federal district court granted the plaintiffs’ motion to dismiss the
defendants’ counterclaims, which alleged violations of federal civil rights statutes and Utah
tort law, and allowed the lawsuit to proceed to a trial on the merits.?42 In February 2018,
the parties reached a positive settlement agreement regarding both claims.8 The county
agreed to implement various measures aimed at providing meaningful and effective
language assistance and to ereate equal opportunities for Navajo voters for the 2018
elections. These changes included providing in-person voting and language assistance at
several locations inside the Navajo reservation during the 28 days before an election;
maintaining three polling locations with language assistance on the Navajo reservation for
Election Day voting; and ensuring quality interpretation of election information and
materials into the Navajo language.®* A motion to dismiss was signed, stipulating that the
court would keep jurisdiction over the case.?48

89. League of Women Voters of the U.S. v. Newbhy — Washington, D.C. 2016

This case followed up the seminal 2018 case Arizona v. Inter Tribal Council of Arizona
(ITC4), in which the Supreme Court ruled that Arizona was prohibited from requiring
documentary proof of citizenship for individuals using the federal voter registration form
(Federal Form), unless the proof of citizenship requirement was approved by the U.S.
Election Assistance Commission (I2AC).8% In ITCA, the Court held that the National Voter
Registration Act (NVRA) preempted Arizona’s documentary proof of citizenship
requirement and the state’s refusal to register voters using the Federal Form without
documentary proof conflicted with the NVRA. In an opinion authored by Justice Scalia, the
Supreme Court held that the NVRA requires all states to “accept and use” the Federal
Form and noted that “{njo matter what procedural hurdles a State’s own form imposes, the
Federal Form guarantees that a simple means of registering to vote in federal elections will
be available.”847

Congress enacted the NVRA principally to “increase the number of eligible citizens who
register to vote in elections for Federal office” and to ensure that states could not
disenfranchise voters by setting discriminatory or burdensome registration

841 Jd, at 99 1, 8.

342 Naquajo Nation Human Rights Commn v. San Juan Cty., 281 F. Supp. 3d 1136, 1149 (D. Utah
2017).

843 Order re: Stipulated Settlement and Motion to Dismiss, Navajo Nation Human Rights Comm'n v.
San Juan Cty., No. 2:16-ev-00154 (D. Utah Feb. 22, 2018).

844 See generally id.
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846 570 U.S. 1 (2013).
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requirements.*® In enacting the NVRA, Congress debated and voted on the question of
whether to permit states to require documentary proof of citizenship in connection with the
Federal Form, and expressly rejected such a proposal.®® The final conference committee
report concluded that a documentary proof of citizenship requirement was not consistent
with the purpose of the NVRA and risked being interpreted by states as permitting
registration requirements that could “seriously interfere with” the mail registration
program under the Jaw 859

Despite the NVRA’s legislative history, since 2006 Arizona had requested multiple times
that the EAC amend the Federal Form to require documentary proof of citizenship; the
EAC had repeatedly denied those requests. As contemplated by Congress, the EAC
determined that documentary proof of citizenship unjustifiably increased the burden on
qualified voters to register to vote because—as has been demonstrated repeatedly in
litigation addressing documentary proof of identity requirements—many U.S. citizens
either do not possess or cannot reasonably retrieve or afford documentation demonstrating
citizenship, such as U.S. passports and birth certifications.®! Moreover, Arizona was
unable to show that there was a widespread problem with noncitizens registering to vote or
voting, and the Federal Form already required that voters attest under peualty of perjury
that they are U.S. citizens.

After the Supreme Court’s decision in ITCA, Arizona, Kansas, and Georgia submitted new
requests to the EAC to require documentary proof of citizenship. The EAC rejected these
requests in a formal decision finding that documentary proof of citizenship requirements
were inconsistent with the purposes of the NVRA and were not shown to be necessary by
any evidence provided by the states.?”® Arizona and Kansas then filed a lawsuit in the U.S.
District Court for the District of Kansas under the Administrative Procedures Act (APA)
seeking a writ of mandamus to compel the EAC to modify their state instructions for the
Federal Form to require documentary proof of citizenship.8% After an initial lower court
ruling in favor of Arizona and Kansas, the Tenth Circuit reversed the judgment and

848 52 U.S.C. § 20501(b)(1); see also ITCA, 570 U.S. at 13.

819 See S, REP. NO. 103-6 (1993); 139 ConaG. REC. 5098 (1993); H.R. REP. No. 103-66, at 23 (1993); 139
CoNG. REC. 9231-32 (1993).

850 I1.R. REP. NoO. 103-66, at 23-24 (1993).

851 ALICE P. MILLER, U.S. ELECTION ASSISTANCE COMMISSION, MEMORANDUM OF DECISION

NING STATE REQUESTS TO INCLUDE ADDITIONAL PROOF-OI-CITIZENSHIP INSTRUCTIONS ON THE
NATIONAL MAIL VOTER REGISTRATION FORM (Jan. 17, 2014).

852 See Complaint for Declaratory and Injunctive Relief at 9 3, League of Women Voters of the U.S. v.
Newby, No. 1:16-¢v-00236 (D.D.C. Feb. 12, 2016).

853 Complaint, Kobach v. U.S. Election Assistance Comm™m, No. 13-¢v-4095 (D. Kan. Aug. 21, 2013).
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rejected Kansas and Arizona’s APA challenge.®* The Supreme Court did not grant Kansas’
and Arizona’s cert petition, effectively letting the Tenth Circuit decision stand. 8

In 2016, the new EAC Executive Director, Brian Newby-—acting unlawfully and contrary to
longstanding Commission policy—sent letters to the Secretaries of State of Alabama,
Georgia, and Kansas stating, without explanation, that he would allow them to require
documentary proof of citizenship.8% Newby was a former local election official in Kansas
and was appointed 1o his local position by then Kansas Secretary of State Kris Kobach.857
Newby had also publicly supported Kansas’ efforts to achieve a documentary proof of
citizenship requirement.®® The ACLU, along with the Lawyers’ Committee for Civil Rights
Under Law, the Brennan Center for Justice, and Project Vote, representing private
plaintiffs, filed suit against the EAC, arguing that Newby's action was a violation of EAC
policy and federal law .85

The plaintiffs’ motion for a preliminary stay of Newhy’s action was initially denied by the
district court®*® but was granted on appeal by the D.C. Circuit Court of Appeals, effectively
blocking the new registration requirements from coming into effect until the suit was
resolved.®! The case returned to the district eourt, where the judge remanded to the EAC to
determine whether Newby had the authority to allow the three states to require
documentary proof of citizenship on the Federal Form.®2 In 2017, the EAC announced a
split along partisan lines over whether Newby acted within his authority.®?* As a result, the
circuit court’s preliminary injunction against the burdensome registration requirements
remained in place pending final judgment in the district court.

854 See Kobach v. U.S. Election Assistance Commn, 772 F.3d 1183 (10th Cir. 2014), cert. denied, 135
S. Ct. 2891 (2015).

85 Kobach v. U.S. Election Assistance Comm'n, 135 S, Ct. 2891 (2015).

856 Complaint for Declaratory and Injunctive Relief at 9§ 1, League of Women Voters of the U.S. v.
Newby, No. 1:16-cv-00236 (D.D.C. Feb. 12, 2016)

857 See id. at ¥ 4.

858 [bid.

&9 Id. at 99 1-2,

80 League of Women Voters of the United States v. Newby, 195 F. Supp. 3d 80 (D.D.C. 2016).

861 League of Women Voters of United States v. Newby, 838 F.3d 1 (D.C. Cir. 2016).

Newby, 238 F. Supp. 3d 6 (D.D.C. 2017).
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90. Brown v. Kobach - Kansas 2016

In 2016, the ACLU filed a lawsuit in state court again challenging a dual voter registration
system adopted by Kansas Secretary of State Kris Kobach, this time through a temporary
regulation purportedly to formalize and provide a legal basis for the system. The suit
charged that the dual registration system violated the Kansas Constitution and state law
by preventing qualified Kansas voters from voting in state and local elections due solely to
their method of registration using the federal voter registration form (Federal Form).8s5
Among other things, the dual-registration system permitted voters who registered either by
using the Federal Form or at the Kansas Division of Vehicles while applying for a driver’s
license to vote only for federal offices, not state or local offices, unless they provided a birth
certificate, passport or other documentation of citizenship.% Kobach enacted the temporary
regulation on the eve of the 2016 primary elections, putting this system in place despite a
state court having already declared it unauthorized and prohibiting its implementation in
Belenky v. Kobach.®7

A Kansas state judge granted a temporary restraining order, reiterating the previous
holding that the system was unauthorized and prohibited, and required Kobach to count all
the votes—Ilocal, state, and federal—of all registered voters in the primary elections. 88
Later that year, the court granted a permanent injunction, officially ending Kansas’ dual-
registration scheme.®® An appeal of this case was stayed pending the outcome in two
related federal cases, Fish v. Schwab and League of Women Yoiers v. Newby. In March
2021, the court dismissed the case in response to the Supreme Court’s denial of cert in Fish
v. Schwab, discussed below, which held that Kansas’s documentary proof of citizenship
requirement for voter registration unconstitutional.

91. Fish v. Schwab ~ Kansas 2016

In February 2016, the ACLU and ACLU of Kansas, on behalf of the League of Women
Voters of Kansas and individual Kansans, filed yet another lawsuit challenging Kansas’
enforcement of a documentary proof of citizenship requirement.®™ Prior to this latest
lawsuit, the ACLU had twice secured court decisions in separate actions that blocked
Kansas Secretary of State Kris Kobach from requiring documentary proof of citizenship
from individuals (rying to register to vote and dissolved a scheme to create a two-tiered

865 Petition Pursuant to K.S.A. Chapter 60 for Declaratory and Injunctive Relief at § 2-3, Brown v.
Kobach, No. 2016CV550 (Shawnee Cty. Dist. Ct. July 29, 2016).

856 See id, at 49 35-36.
67 See id. at §9 27-30, 32-34.

86% Order Granting Temporary Injunction at 7, Brown v. Kobach, No. 2016CV550 (Shawnee Cty.
Dist. Ct. July 29, 2016) (as memorized in order issued Aug. 11, 2016).

889 Memorandum Decision and Order, Brown v. Kobach, No. 2016CV550 (Shawnee Cty. Dist. Ct.
Nov. 4, 2016).

870 See Complaint for Declaratory and Injunctive Relief, Fish v. Kobach, No. 2:16-cv-02105 (D. Kan.
Feb. 18, 2016),
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voter registration process in Kangas.®” At issue this time was a 2013 Kansas law that
required documentary proof of citizenship from voter registration applicants applying to
register to vote at the Kansas Division of Motor Vehicles.

The National Voter Registration Act (NVRA) requires states to provide people with an
opportunity to register to vote when they apply for or renew their driver’s licenses at a
motor vehicle agency and requires applicants to attest under penalty of perjury that they
are U.S, citizens.872 In enacting the NVRA, Congress specifically rejected allowing states to
require documentary proof of citizenship, determining it was “not necessary or consistent
with the purposes of this Act” and “could effectively eliminate, or seriously interfere with,”
the administration or voter registration programs.®™ Despite the clear prohibitions of the
NVRA regarding documentary proof of citizenship, which had already been extensively
litigated in separate lawsuits, Kansans were required to present additional paperwork
demonstrating citizenship in order to register to vote at a motor vehicle agency. In some
cases they were not informed of the requirement at all, only finding out later that they had
been suspended from registering to vote or purged from the voter rolls.#™ In many cases,
because of bureaucratic bungling, individuals who had in fact provided documentary proof
of citizenship when registering to vote at a motor vehicle agency were still not duly
registered.®7 At the time the complaint was filed, Kansas’ enforcement of its proof of
citizenship law had blocked over 35,000 individuals from registering to vote.87

The plaintiffs alleged that the Kansas documentary proof of citizenship law violated the
NVRA, which was enacted to make it easier for Americans to register to vote and maintain
their registrations. Plaintiffs sought a declaratory judgment that the law was invalid and
an order requiring the state to register the thousands of Kansans who had attempted to
register to vote at a motor vehicles office but were denied due to their supposed failure to
comply with the documentation requirements.?77

In June 2018, a federal judge ruled decisively in favor of the plaintiffs and struck down the
law after finding it violated the NVRA and the [iqual Protection Clause of the U.S.

871 See Brown v. Kobach, No. 2016-CV-550 (Shawnee Cty. Dist. Ct. Nov. 4, 2016) (mem. op.); Belenky
v. Kobach, No. 2013-CV-1331 (Shawnee Cty. Dist. Ct., Aug. 21, 2015). Both lawsuits successfully
prevented Kansas from implementing a dual voter registration system, which was intended to
prevent qualified Kansas voters from voting in state and local elections if they did not provide
documentary proof of citizenship when they registered to vote using the federal voter registration
form.

87252 U.S.C. § 20504.
873 TLR. CONF. REP. No. 103-66, at 23 (1993).

874 Complaint for Declaratory and Injunctive Relief at § 1-8, Fish v. Kobach, No. 2:16-cv-02105 (D.
Kan. Feb. 18, 2016).

875 I, at T 46-47.
87 Id. at 9 6.

877 See id. at 1Y 67-83.
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Constitution.®™ The court found that “the law has acted as a deterrent to registration and
voting for substantially more eligible Kansans than it has prevented ineligible voters from
registering to vote” and that the proof of citizenship requirement had “caused confusion”
and “eroded confidence in the electoral system.”8 The judge also held Kansas Secretary of
State Kris Kobach in contempt of court for failing to implement her preliminary orders in
the case and flouting the court’s rules and the rules of civil procedure.?® The court ordered
Kobach to pay the ACLU 326,200 in attorney’s fees and attend CLE classes on civil
procedure and evidence, 88!

Kansas accepted the contempt ruling but appealed the court’s merits ruling to the Tenth
Circuit. In March 2019, the Tenth Circuit heard oral arguments for the case. A number of
other cases involving similar laws or other actions by Kansas’s election officials were stayed
pending the Tenth Circuit’s decision in this case. In April 2020, the Tenth Circuit affirmed
the lower court’s ruling and the injunction, finding that the NVRA preempts the
documentary proof of citizenship requirement and that the requirement unconstitutionally
burdens the right to vote.®2 Defendants petitioned for review by the Supreme Court, but in
December 2020, the Supreme Court denied certiorari, leaving in place the findings of the
lower courts.5

92, (a) Common Cause v Rucho - North Carolina 2016

Common Cause filed suit challenging North Carolina’s remedial 2016 redistricting map,
which was adopted by the state legislature after the previous map was struck down by a
federal court as an unconstitutional racial gerrymander.®® The challenge was based on
allegations that the map was a partisan gerrymander violating the Equal Protection Clause
of the Fourteenth Amendment because it diluted the electoral strength of individuals who
voted against Republican candidates; the First Amendment, by burdening and retaliating
against individuals who voted against Republican candidates on the basis of their political
beliefs and association; Article I, Section 2 of the U.S. Constitution, which provides that
members of the House of Representatives will be chosen by the people of the several states,
by usurping the right of the voters to select their preferred candidates for Congress; and
Article 1, Section 4 of the U.S. Constitution because the legislature exceeded its power
granted therein.®8 A three-judge panel consolidated the case with a similar challenge,

878 Fish v. Kobach, 309 F. Supp. 3d 1048, 1054 (D. Kan. 2018).

879 See id. at 1119.

880 See Fish v. Kobach, 294 F. Supp. 3d 1154 (D. Kan. 2018).

81 Fish, 309 F. Supp. 3d at 1119,

882 Fish v. Schwab, 957 F.3d 1105 (10th Cir.). cert. denied, 141 S. Ct. 965, 208 L. Ed. 2d 499 (2020).
883 Schwab v. Fish, 141 8. Ct. 965, 208 L. Ed. 2d 499 (2020).

884 Harris v. MeCrory, 159 F. Supp. 3d 600 (M. D.N.C. 2016).

885 Complaint for Declaratory Judgment and Injunctive Relief at 9 25-54, Common Cause v. Rucho,
No. 1:16-CV-1026 (M. D.N.C. Aug. 5, 2016).
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League of Women Voters v. Rucho,%® and denied a motion to dismiss filed by the
defendants. 887

In January 2018, the court in a lengthy opinion found for the plaintifls on all of their
claims, held that the map was an unconstitutional partisan gerrymander, enjoined use of
the map, and directed the legislature to adopt yet another remedial map.#%® The court
denied the defendants’ motion to stay its ruling pending a Supreme Court decision in Gill v.
Whitford, a separate partisan gerrymandering challenge to Wisconsin’s state assembly
maps.8 Thereafter, the defendants filed an emergency application for a stay with the
Supreme Court, which was granted in January 2018.8% Subsequent to the Supreme Court’s
decision in Whitford, the case was remanded for further consideration.®! In August of 2018,
a three-judge panel issued a decision again finding the map unconstitutional on all counts
asserted by the plaintiffs.®®% The panel subsequently granted defendants’ motion to stay
pending Supreme Court review. %

The Supreme Court agreed to hear the appeal. The ACLU, the New York Civil Liberties
Union, ACLU of North Carolina, and ACLU of Maryland jointly filed an amicus brief
arguing that partisan gerrymandering claims are justiciable and that the plaintiffs in the
two cases under review had established unconstitutional gerrymanders.84 The amicus briet
argued that partisan gerrymandering violated the IFirst Amendment when districts are
drawn with the purpose and effect of entrenching partisan advantage because the First
Ameundment commands neutrality regarding the regulation of speech and other forms of
political expression. The ACLU amici also stressed that courts in various cases had used
workable evidentiary tools to determine whether an improper partisan gerrymander had
taken place.

Despite the series of holdings of five separate federal district courts finding partisan
gerrymandering unconstitutional on First Amendment and other grounds, on June 27,

836 Order on Joint. Motion to Consolidate for Discovery and Trial, Common Cause v. Rucho, No. 1:16-
CV-1026; 1:16-CV-1164 M.D.N.C. Feb. 7, 2017).

887 Order Denying Defendants’ Motions to Dismiss, Common Cause v. Rucho, No. 1:16-CV-1026; 1:16-
CV-1164 (M.D.N.C. Mar. 3, 2017).

888 See Common Cause v. Rucho, 279 F Supp. 3d 587, 690-92 (M.D.N.C. 2018).
889 Common Cause v, Rucho, 284 F, Supp. 3d 780 (M.D.N.C. 2018)

890 Rucho v. Common Cause, 138 S. Ct. 923 (2018).

831 Rucho v. Common Cause, 138 8. Ct. 2679 (2018).

82 Common Cause v. Rucho, 318 F. Supp. 3d 777 (M.D.N.C. 2018).

893 Order Granting Defendants’ Motion to Stay, Common Cause v. Rucho, No. 1:16-CV-1026; 1:16-
CV-1164 (M.D.N.C. Sept. 12, 2018).

824 Brief of ACLU, NYCLU, ACLU of North Carolina, and ACLU of Maryland as Amicus Curiae m
Support of Affirming District Court Judgments, Rucho v. Common Cause, No. 18-422; 18-72 (Mar. 8,
2019).
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2019, the Supreme Court held that partisan gerrymandering claims are nonjusticiable,
vacated the lower court’s decision in Rucho, and remanded the case for dismissal 895

(b) Benisek v. Lamone ~ Maryland 2013

In November 2013, a set of plaintiffs filed a complaint in the U.S. District Court for the
District of Maryland challenging the congressional redistricting plan enacted by the
Maryland General Assembly following the 2010 Census, alleging the plan constituted
violations of Article 1, Section 2 of the U.S. Constitution and the First and Fourteenth
Amendments.8 At issue were the remedial maps for Maryland's Fourth, Sixth, Seventh,
and Eighth congressional districts, each of which contained non-contiguous and
demographically distinct segments that resulted in election outcomes that skewed
Democratic. The case was initially dismissed in 2014 as nonjusticiable and for failure to
state a claim by a district court judge without convening a three-judge panel.#7 The
dismissal was affirmed by the Fourth Circuit,®*® and the plaintiffs appealed to the Supreme
Court which granted review.8* In December 2015, the Supreme Court unanimously
rejected the decisions of the lower courts to dismiss the case without convening a three-
judge panel, which the Court determined was required by federal law. 90

On remand, a three-judge panel denied the defendants” motion to dismiss, holding that the
plaintiffs presented a justiciable claim,®! and in 2017 the plaintiffs filed a motion for a
preliminary injunction blocking the use of the maps and, alternatively, summary judgment.
The district court denied the plaintiffs’ request [or a preliminary injunction, held the
summary judgement motion in abeyance, and entered an order staying any further
proceedings pending a decision by the Supreme Court in Gill v Whitford, another highly
anticipated partisan gerrymandering case.?? The plaintiffs {iled an appeal to the Supreme
Court seeking to overturn the lower court’s denial of a preliminary injunction.®® The ACLU
submitted an amicus brief supporting the appellants, principally arguing for a standard of
review [or partisan gerrymandering cases that requires a showing of legislative intent to
secure a partisan advantage and that the resulting map has the effect of entrenching the
favored party against changes in voter preferences. The brief also argued that the
assessment of partisan gerrymandering should focus on the plan as a whole, rather than on

%5 Rucho v. Common Cause, 139 S. Ct. 2484, 2490 (2019).

3% See generally Complaint, Benisek v. Lamone, No. 1:13-¢v-03233 (D. Md. Nov. 5, 2013); Amended
Complaint, Benisek v Lamone, No. 1:13-cv-03233 (D. Md. Dec. 2, 2013); Second Amended Complaint,
Shapiro v. McManus, Case No. 13-ev-3233 (D. Md. Mar. 3, 2016).

897 Benisek v. Mack, 11 F. Supp. 3d 516, 526 (D. Md. 2014).

898 Benisek v. Mack, 584 Fed. Appx. 140 (4th Cir. 2014) (per curiam).

899 Shapiro v. Mack, 185 5. Ct. 2805 (2015).

9 Shapiro v. MeManus, 136 S. Ct. 450, 456 (2015).

%1 Shapiro v. McManus, 203 F. Supp. 3d 579, 536 (D. Md. 2016).

%02 Benisek v. Lamone, 266 F. Supp. 3d 799, 816 (D. Md. 2017).

903 Plaintiffs” Notice of Appeal, Benisek v. Lamone, No. 13-cv-3233 (D. Md. Aug. 25, 2017).
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a single district.®®* In June 2018, the Supreme Court affirmed the decision not to
preliminarily enjoin the map in a per curiam opinion, finding that it was not abuse of
discretion.®® The Court issued its decision in Whitford the same day.®%

The district court subsequently took up and granted the plaintiffs’ motion for summary
judgment, granted the plaintiffs’ request to permanently block further use of the 2011 plan,
and ordered new maps be drawn.®’ The defendants appealed the decision to the U.S.
Supreme Court, and the plaintiffs consented to a discretionary stay of the order pending
appeal.?® In January 2019, the Supreme Court announced that Benisek would be heard
along with Common Cause v. Rucho, discussed supra. As discussed above, the ACLU, the
New York Civil Liberties Union, ACLU of North Carolina, and ACLU of Maryland filed an
amicus brief arguing that partisan gerrymandering claims are justiciable and that the
Benisek plaintiffs—along with plaintiffs in Rucho—had proven unconstitutional
gerrymanders.® In June 2019, as it did with Rucho, the Supreme Court held that partisan
gerrymandering claims are nonjusticiable, vacated the lower court’s decigion in Benisek,
and remanded the case with instructions to dismiss for lack of jurisdiction.®©

93. ACLU v. Trump - Washington D.C. 2017

The ACLU filed a lawsuit in federal court against President Donald Trump, Vice President
Mike Pence, and the Pence-Kobach Commission, alleging that Trump’s newly created
Presidential Advisory Commission on Election Integrity violated federal law by holding its
meetings behind closed doors and failing to allow documents to be available for public
inspection in violation of the Federal Advisory Committee Act.?! Kansas Secretary of State
Kris Kobach was appointed Vice Chair of the committee. Because of Kobach’s involvement
in a number of lawsuits surrounding unlawful voter suppression tactics, many civil rights
organizations were apprehensive that the commission would be used to justify nationwide
voter suppression measures.®2 The lawsuit sought declaratory, injunctive, and mandamus

904 Brief of the ACLU, ACLU of Maryland, and NYCLU as Amici Curiae in Support of Appellants,
No. 17-333 (Jan. 29, 2018).

905 Benisek v. Lamone, 138 S, Ct. 1942, 1945 (2018) (per curiam).

908 Gill v. Whitford, 138 8. Ct. 1916 (2018). The Court in Whitford principally addressed the issue of
standing and remanded the case back to the lower court on that issue.

907 Benisek v. Lamone, 348 F.Supp. 493, 525 (D. Md. 2018).
%08 Order Granting 1n Part Consent Motion to Stay, Benisek v. Lamone, No. 17-333 (Nov. 16, 2018).

909 Brief of ACLU, NYCLU, ACLU of North Carolina, and ACLU OF Maryland as Amicus Curiae in
Support of Affirming District Court Judgments, Rucho v. Common Cause, No. 18-422; 18-72 (Mar. 8,
2019).

910 Rucho v. Common Cause, 139 S. Ct. 2484 (2019),

911 Complaint {for Declaratory and Mandamus Relief, ACLU v. Trump, No. 1:17-¢v-01351 (D.D.C.
July 10, 2017).

912 See, e.g., Press Release, Civil and Fluman Rights Coalition Blasts Presidential Commission on
Election ‘Integrity, (May 11, 2017). https://fcivilrights.org/2017/05/1 1/civil-and-human-rights-
coalition-blasts-presidential-commission-on-election-integrity/.
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relief, requiring the commission to hold open meetings and make all records and minutes
open for public inspection.®

The district court denied the request for a preliminary injunction in July 2017.91¢ The
ACLU filed an amended complaint in January 2018915 after commission documents were
released in a related case in the same court filed by a member of the commission itself,918
On the same day as the ACLU’s filing, Trump issued an executive order terminating the
commission.?*” The defendants moved to dismiss for mootness, but the parties agreed to a
stay while the a similar case, Dunlap v. Presidential Advisory Commission on Election
Integrity, is being decided. As the Commission no longer exists, the ACLU moved to
dismiss without prejudice in July 2020, which the court granted.?'®

94. Missouri NAACP v. State of Missouri - Missouri 2017

On June 8, 2017, the Missouri NAACP and the League of Women Voters of Missouri,
represented by the ACLU and Advancement Project, filed a petition for injunctive and
declaratory relief with respect to the requirements of Missouri’s new voter ID law, arguing
that the law fails to provide mandated funding to properly implement the law.9%
Specifically, the petition alleged that there was insufficient appropriation of state funds to
cover all costs associated with implementing the law, including all costs for related public
education, free voter 1Ds and birth certificates, and training of poll workers. The plaintiffs
argued that the law could not be enforced because Section 115.427.6(3) provides that, “If
there is not a sufficient appropriation of state funds, then the personal identification
requirements of subsection 1 of this section shall not be enforced.”®20 According to the
petition, the Secretary of State and Department of Revenue’s combined reasonably
necessary implementation costs would total nearly $6 million, which is more than 350% of
the actual appropriation.®2!

913 See generally Complaint for Declaratory and Mandamus Relief, American Civil Liberties Union v.
Trump, No. 1:17-¢v-01351 (D.D.C. July 10, 2017), https://www.aclu.org/legal-document/american-
civil-liberties-union-v-donald-trump-complaint.

914 American Civil Liberties Union v. Trump, 266 F.Supp.3d 133 D.D.C. 2017).

915 Amended Complaint for Declaratory, Injunctive, and Mandamus Relief, American Civil Liberties
Union v. Trump, No. 1:17-cv-01351 (D.D.C. Jan. 3, 2018).

916 See Dunlap v. Presidential Advisory Comm’n on Election Integrity, 286 F Supp.3d 96 (D.D.C.
2017).
917 Exec. Order No. 13820, 83 Fed. Reg. 969 (Jan. 3, 2018).

918 Plaintills” Notice of Voluntary Dismissal, ACLU v. Trump, No. 1:17-cv-01351 (D.ID.C. Jul 20,
2020); Order, ACLU v. Trump, No. 1:17-cv-01351 (D.D.C. Jul 22, 2020) (dismissing case without
prejudice).

919 See Petition for Injunctive and Declaratory Relief at 9 3-6, 34-39, Mo. NAACP v. Missouri, No.
WD81484 (Mo. Cole Cty. Cir. Ct. 2017).

920 Id. at 9 39.
921 Id. at § 35.
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The Circuit Court of Cole County, Missouri, granted the state’s motions for judgment on the
pleadings and dismissed the case without prejudice on January 2, 2018.922 The Missouri
NAACP and the League of Women Voters timely appealed to the Missouri Court of Appeals.
The court found on October 30, 2018, that the appellants’ claims against the state were not
precluded by sovereign immunity or on the ground that appellants’ suit was not ripe for
adjudication.®® The court determined that the trial court’s judgment on the pleadings and
dismissal for failure to state a claim was reversible error: “The petition alleged that the
insufficiency of the appropriation was demonstrated by the disparity between the cost
estimates to implement the statute in Fiscal Year 2018 which were submitted to the
legislature and the legislature’s actual appropriation for Fiscal Year 2018, and was
demonstrated in part by the allegedly inadequate manner in which the Secretary of State
sought to discharge his advance-notice obligations. The allegations in Appellants’ petition
adequately pleaded a claim alleging insufficient appropriation.”92

Trial in the case was held in August 2019, and post-trial briefing was completed in October
2019. A decision is pending.

95. Whitest v. Crisp County Georgia Bd. of Education — Georgia 2017

The ACLU brought suit against Crisp County, Georgia, challenging the at-large method of
electing members of the county’s Board of Education under Section 2 of the Voting Rights
Act. Crisp County has six members of the Board of Education who each serve six-year
staggered terms in non-partisan elections. The suit seeks to prove that this method
prevents Black community members, who make up 43% of Crisp County, from electing even
one representative of their choice.?28 The plaintiffs have requested that the court enjoin any
elections under the existing at-large method and redistrict in a way that complies with
Section 2 of the Voting Rights Act, allowing areas of the county that are heavily populated
with black citizens to elect their own representative,

The case was stayed for several years while the parties underwent unsuccessful mediation
efforts to discuss a proposed settlement involving single-member districts. In August 2020,
the stay was lifted, and the case is now in discovery.

96. NAACP v. East Ramapo Central Sch. Dist. ~ New York 2017

The NAACP, represented by NYCLU, filed a lawsuit challenging the at-large method of
electing members of the East Ramapo Central School District, alleging that the method
allowed the white majority in the community to control the entire board and effectively

922 State Conf. of NAACP v. Missourti, 563 SW 3d 138, 145-146 (Mo. Ct. of App. 2018).

923 Id, at 147-48.

924 [d. at 151.

925 Complaint at 4, Whitest v. Crisp Cty. Bd. of Ed., No. 1:17-cv-00109-LJA (M.D. Ga. June 14, 2017).
926 Id. at 7.
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disenfranchise the minority members of the community.®2” The suit further alleged that the
at-large voting method filled the school board with white representatives who voted to
redirect state funds into predominantly-white private schools, leaving predominantly-
minority public schools underfunded (over 99% of private-school students in East Ramapo
are white, while 96% of public-school students in East Ramapo are students of color).%28 The
only board member elected with Black and Latino voter support was initially forbidden
fron serving, until the legislature stepped in and passed a law restoring her full term.9

Fast Ramapo has been under state oversight since 2015 when a state report found that the
district favored the needs of private school students over public school students and that
the district had eliminated nearly 450 public school positions between 2009 and 2014,
including 200 teachers as well as all social workers. Additionally, the state-appointed
monitor found that public school programs for kindergarten, arts, athtetics, and music were
cut, while private school programs were increased.%°

The case was filed in the Southern District of New York, with several Black and Latino
parents of public school students serving as plaintiffs. The court denied the school board’s
motion to dismiss in mid-2018. In May 2020, following a bench trial spanning seventeen
days, the district court found that the district’s at-large method of elections resulted in
minority vote dilution in violation of the Voting Rights Act.?¥1 The court found that the
election system gave Black and Latino residents less opportunity to elect representatives of
their choice, and enjoined the district from using this at-large system moving forward,
ordering a plan to be drawn with nine single-member districts.?? The school district
appealed to the Second Circuit, which affirmed the district court’s decision in January
2021.9% The Second Circuit held that the totality of circumstances supported a finding of a
violation of Section 2 of the Voting Rights Act.

97. Saucedo v. Gardner - New Hampshire 2017

Individual plaintiffs, represented by the ACLU, filed a lawsuit in 2017 challenging New
Hampshire’s signature match requirement for absentee ballots that required local election
officials to compare the signature of every voter’s absentee ballot application with the
signature on an affidavit sent with the ballot.?3* An election official was required to reject

227 Complaint, NAACP v. East Ramapo Central Sch. Dist., No. 7:17-cv-08943-CS-JCM (S.D.N.Y. Nov.
16, 2017).

928 Complaint at 3.
926 Complaint at 13.
950 Complaint at 14.

951 NAACP v. E. Ramapo Sch. Dist., 462 F. Supp. 3d 368 (S.D.N.Y. 2020), off'd sub nom. Clerveaux v.
F. Ramapo Cent. Sch. Dist., 984 F.3d 213 (2d Cir. 2021).

982 Id, at 417-18.
98 Clerveaux v. E. Ramapo Cent. Sch. Dist., 984 F.3d 213 (2d Cir. 2021).

93¢ See Complaint for Declaratory and Injunctive Relief at 9§ 15, Saucedo v, Gardner, No. 1:17-ev-
00183 (D.N.H. May 10, 2017).
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the ballot without notice to the voter if—using no objective criteria—the signature did not
appear to them to conform to what they envisioned was a matching signature.?% In doing
s0, election officials had rejected the ballots of several hundred absentee voters in recent
elections.” The plaintiffs argued that this procedure violated voters’ rights under the
Fourteenth Amendment and Americans with Disabilities Act.

The plaintiffs’ summary judgment submission included testimony concerning New
Hampshire's processing of absentee ballots and statistics from the 2016 general election
regarding the rejection of absentee ballots.®7 It also included the expert report of a forensic
document examiner who specialized in handwriting and signature identification. The
expert opined that a person’s signature may vary for a variety of reasons, that variations
were more prevalent in persons who are elderly, disabled, or who speak English as a second
language, and that extensive training and several exemplars are required for proper
signature analysis.® He further predicted that New Hampshire election officials would
likely make erroneous determinations due to lack of training and multiple exemplars. 99

The district court granted the motion for summary judgment on the plaintiff’s facial
challenge on Fourteenth Amendment. procedural due process grounds.?® The court
reasoned that the signature match requirement “fails to guarantee basic fairness” under
the Fourteenth Amendment for several reasons: it vested moderators “with sole,
unreviewable discretion to reject ballots due to a signature mismatch”; the “absence of
training and functional standards on handwriting analysis”; and “the lack of any review
process or compliance measures.”¥! Since the court granted relief based on the plaintiffs’
procedural due process claim, it declined to address their remaining claims. Based on its
liability finding, the court permanently enjoined enforcement of the New ampshire
statute.%42 New Hampshire did not appeal.

98. Peter La Follette v. Alex Padilla - California 2017

An individual plaintiff and the ACLU of North California filed suit in state court in 2017
challenging California’s signature-match requirement for mailed ballots. This provision of
California law required local election officials to reject vote-by-mail ballots if they believed
the signature on a ballot envelope did not match the signature on file for the voter. Officials
did so without notice to the voter or any opportunity to cure the perceived mismatch. The

935 Ibid.
936 Id. at 9§ 16.

937 Plaintiffs’ Memorandum of Law in Support of their Motion for Summary Judgment as to All
Claims at$ 50, No. 1:17-cv-00183 (Mar. 19, 2018).

95 Saucedo v. Gardner, 335 F. Supp. 3d 202, 205-206 (D.N.H. Aug. 14, 2018).
99 Id. at 212.

910 [d. at 202.

s11 [d. at 222.

%2 [,
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plaintiffs argued that this requirement violated voters’ rights to due process and equal
protection under the Fourteenth Amendment and the California Constitution. 94

In the 2016 general election, over half of California’s 14.6 million voters voted by mail. An
estimated 45,000 absentee voters’ ballots were rejected due to a signature mismatch,
without giving voters adequate notice or an opportunity to cure.# In support of their
motion for a writ of mandate prohibiting the California Secretary of State and county
registrars from rejecting ballots due to signature mismatches, the plaintilfs submitted
several declarations addressing factual issues. They also submitted declarations from a
forensic document expert in handwriting and signature identification and a political
sociologist who conducted a study of vote-by-mail use by California voters.945

The California Superior Court granted the plaintiffs’ motion for a writ of mandate in March
2018.94 The court held that California’s requirement facially violated the due process
clauses of the federal and state constitutions because it “fails to provide for notice that a
voter is being disenfranchised and/or an opportunity for the voter to be heard,” which are
“fundamental rights.”®*” The court relied on experts who “cite several reasons why a
person’s signature may differ on two occasions”®® and cited several federal court rulings
that invalidated similar signature match laws.?® The court effectively granted injunctive
relief by ordering that “no ballot may be rejected based on a mismatched signature without
providing the voter with notice and an opportunity to cure before the election results are
certified.” 9%

California appealed to the California Court of Appeal in April 2018. In December 2018, the
court of appeals dismissed the appeal as moot because California passed new legislation in
September 2018 that provides voters with an opportunity to correct or verify a mismatched
signature before the certification of election results, which implemented the remedy sought
by the plaintiffs in this case.

99. Common Cause Indiana v. Lawson ~ Indiana 2017

The ACLU, ACLU of Indiana, and Demods filed a lawsuit in federal court on behalf of
Common Cause Indiana challenging a state law that permitted election officials to
immediately purge the registrations of Indiana voters based on an interstate matching

948 Verified Petition for Writ of Mandate and Memorandum of Points & Authorities at 9 65-75, La
Follette v. Padilla, No. CPF-17-515931 (Sup. Ct. Cal. Aug. 23, 2017).

S Id, at 4§ 41.
945 See generally id.

946 Order Granting Plaintiffs’ Motion for Writ of Mandate, La Follette v. Padilla, No. CPF-17-515931
(Sup. Ct. Cal. Mar. 5, 2018).

947 Id. at 6.
948 Id. at 2.
949 Id. at 4-5.
950 Id. at 6.
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program known as the “Interstate Voter Registration Crosscheck Program” (Crosscheck).
Indiana would remove voters flagged by the faulty matching system without notifying
voters or any grace period to cure,%!

The ACLU argued that Crosscheck was inaccurate and unreliable, utilizing a matching
protocol that—according to a study by a team of researchers at Stanford, Iarvard, the
University of Pennsylvania, and Microsoft—incorrectly flagged people as potential double
voters more than 99% of the time.?®2 The same study found that Crosscheck’s standard
procedure, as applied by Indiana, would wrongfully eliminate the registrations of more than
300 legitimate voters for every potential double vote prevented.®s Crosscheck also had
racially discriminatory outcomes according to numerous studies evaluating the program
and its methodology. The flawed system flagged voter registration records with the same
first and last name appearing in more than one state, which disproportionately targeted
voters of color, who are much more likely to have similar first and last names according to
U.S. census data, for removal.?%* An analysis also showed that Crosscheck flagged one in six
Latinos, one in seven Asian Americans, and one in nine African Americans as potential
double registrants,®5®

The suit charged that Indiana’s purge procedures violated the National Voter Registration
Act (NVRA), which requires states to follow a minimum notice process and waiting period
before a state may remove a voter from the rolls and that voter registration list
maintenance programs be reasonable, uniform, and nondiscriminatory. Crosscheck was
championed and administered by then Kansas Secretary of State Kris Kobach, who has a
long history of initiating and implementing numerous voter suppression tactics. A federal
court granted the ACLU’s request for a preliminary injunction in 2018, blocking
implementation of the new law .95

Indiana appealed the preliminary injunction to the Seventh Circuit. In August 2019, a
unanimous panel of the Seventh Circuit affirmed the district court’s preliminary injunction.
The Seventh Circuit concluded that the organizational plaintiffs had standing to challenge

91 Complaint for Declaratory and Injunctive Relief, Common Cause Indiana v. Lawson, No. 1:17-cv-
03936 (S.D. Ind. Oct. 27, 2017).

952 Id. at ¥ 43 (citing SHARAD GOEL ET AL., ONE PERSON, ONE VOTE: ESTIMATING THE PREVALENCE OF
DOUBLE VOTING IN U.S. PRESIDENTIAL ELECTIONS, 2-3, 25-26 (Harv. Univ., Working Paper, Jan. 13,
2017), https://scholar harvard. edu/files/morse/files/1p v pdf.).

953 See SHARAD GOEL AL., ONE PERSON, ONE VOTE: ESTIMATING THE PREVALENCE OF DOUBLE
Voring iN U.S. PRESIDENTIAL BLECTIONS 1 (Marv. Univ., Working Paper, Jan. 13, 2017).

%4 Complaint for Declaratory and Injunctive Relief at § 47, Common Cause Indiana v. Lawson, No.
1:17-¢v-03936 (S.D. Ind. Oct. 27, 2017).

5 Id.

958 Common Cause Indiana v. Lawson, 327 F.Supp.3d 1139 (S.D. Ind. 2018). A separate lawsuit
challenging Crosscheck was filed by the Indiana State Conference of NAACP and League of Women
Voters of Indiana in federal court and a preliminary injunction was granted in that case as well.
Indiana State Conf. of NAACP v. Lawson, 326 F.Supp.8d 646 (S.D. Ind. 2018). The cases were
consolidated on appeal by the Seventh Circuit.
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Indiana’s list maintenance program.®’ Regarding the plaintiffs’ likelihood of success on the.
merits, the Seventh Circuit concluded that Indiana’s policy of “remov{ing] [voters] from the
rolls based on Crosscheck without direct notification of any kind” appeared “inconsistent
with the NVRA” “on its face.”%%8 The court explained that removal from voter lists based on
“an inference from information provided by Crosscheck” could not likely be construed as a
“request for removal . . . from the registrant” as the NVRA demands.®® Separately, the
court concluded that Indiana’s argument that a notification from Crosscheck qualified as
“confirmation in writing” that a voter moved was also likely to fail, as it “defie{d] the
structural logic of the [NVRA] by allowing a state to bypass [its] notice procedure.”95¢

On remand, the district court stayed litigation until May 1, 2020 to allow the parties an
opportunity to resolve the case. In this period, the state passed a new law SIEA 334, which
amended SEA 442, and state defendants moved to dismiss the cases on the basis they were
mooted out by the new law. However, on August 20, 2020, the district court denied this
motion, and granted summary judgment in plaintifts’ favor, finding the new law suffered
from the same defects as the old one, because it allowed cancellation of voter registrations
without direct contact from the voter.9! The state then appealed the ruling to the Seventh
Circuit, which held oral argument on April 22, 2021.952 A decision is pending.

100. League of United Latin American Citizens v. Reagan — Arizona 2017

In November 2017, the League of United Latin American Citizens and the Arizona
Students’ Association, represented by Campaign Legal Center, filed a lawsuit for
declaratory and injunctive relief against the Arizona Secretary of State challenging the
state’s dual registration system. Arizona administered a voter registration system whereby
registrants who completed either the state voter registration form or the federal voter
registration form (Federal Form)—prescribed by the National Voter Registration Act
(NVRA)—without providing documentary proof of citizenship would not be duly registered
for both federal and state elections.®3 If a voter completed the Federal Form without
documentary proof of citizenship, the voter was only registered to vote in federal elections
but not state elections.?1 If a voter completed the state form without documentary proof of
citizenship, the voter was not registered in state or federal elections.®¢5 Additionally,
Arizona was failing to register voters who already had provided documentary proof of

257 Common Cause Indiana v. Lawson, 937 F.3d 944, 956 (7th Cir. 2019).

958 Id. at 959.

959 Id. at 960.

960 Id. at 962.

%1 Indiana Conf. of the NAACP v. Lawson, 481 F.Supp.3d 826 (S.D. Ind. 2020).
%2 League of Women Voters of IN v, Sullivan, No. 20-2815 (7th Cir. 2020).

963 Complaint for Declaratory and Injunctive Relief at § 1, LULAC v. Reagan, No. 2:17-¢v-04102 (D.
Ariz. Nov. 7, 2017).

954 [d. at § 3.
965 Ibid.
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citizenship to the state through its Motor Vehicle Division (MVD), which the state could
have used to confirm citizenship of registrants given the fact that Arizona already had a
process of verifying registrant information against the MVD database.%% Arizona adopted
the dual registration practices presumably to get around the Supreme Court’s decision in
Arizona v. Inter Tribal Council of Arizona, which held that the NVRA preempted Arizona’s
documentary proof of citizenship requirement for individuals using the Federal Form to
register.%7

The plaintiffs argued that Arizona’s dual registration policies unduly burdened the right to
vote in violation of the First Amendment and Equal Protection Clause of the Fourteenth
Amendment. The litigation was ultimately settled through a court-ordered consent decree
in June 2018. The consent decree requires that the state provide instructions to county
recorders so that voters using the state form would be registered to vote in federal elections,
regardless of added documentary proof of citizenship requirements imposed for registration
in state elections.®® The consent decree further requires county recorders to advise
registrants of the state’s documentary proof of citizenship requirement, provide the
necessary information in order to be registered as “full ballot” voters, and provide public
education and information on pertinent websites, %9

Notwithstanding the settlement, the matter continued to create problems for Arizona
voters. Prior to the close of voter registration in 2018, Luis Cisneros, a naturalized citizen
and Arizona resident, went to update his voter registration after moving only to be told that
his registration was rejected because he was incorrectly identified as a noncitizen.?
Working to correct this error, Mr. Cisneros brought his passport to prove his citizenship but
was told by the Pima County Recorder’s Office that, contrary to the terms of the consent
decree, while he would be registered to vote, his ballot would not count for the 2018 election
since it was after the voter registration deadline.®™ The ACLU and the ACLU of Arizona
represented Mr. Cisneros and sought to have the Pima County Recorder restore his voter
registration and have his ballot counted in the 2018 election. The Pima County Recorder
refused twice, so the ACLU filed a motion to compel compliance with the consent decree in
the district court, which had continuing jurisdiction over the matter.®”™ The Pima County
Recorder finally updated Mr. Cisneros’s voter registration and sent his ballot to be counted
after the filing of the motion. The court held an expedited hearing on both motions. Because
Mr. Cisneros’s registration was restored and ballot was counted, the district court

956 See id. at 79 40-58.

#7370 U.S. at 1(2013).

%8 Consent Decree, LULAC v. Reagan, No. 2:17-CV-04102 (D. Ariz. June 4, 2018).
Blai) I({

970 Motion to Compel Compliance with Consent Decree at 4-5, LULAC v. Reagan, No. 2:17-CV-04102
(D. Ariz. Nov. 9, 2018).

91 Id. at 5.
972 Ibid.
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dismissed his motion as moot, and an order denying the plaintiffs’ motion to compel was
entered in November 2018.97

101. League of Women Voters of N.Y. v. N.Y. State Bd. of Elections - New York
2018

Plaintifts Nicholas Dinnerstein and the League of Women Voters, an organization whose
mission is to increase voter registration and participation, brought this lawsuit challenging
New York’s 25-day voter registration cutoff for arbitrarily disenfranchising tens of
thousands of eligible voters in violation of the state constitution. The complaint argued
that, “[a]s a direct result of the Voter Registration Cutoff, many thousands of
constitutionally eligible voters in every election cycle are denied their fundamental right to
vote.”® The complaint further charged that the voter registration cut-off, which was
established nearly 30 years ago, is no longer necessary given the development of a
computerized statewide voter registration database, and needlessly disenfranchises
thousands of voters. Thus, “[ajdministrative rationales that may have supported the Voter
Registration Cutoff at that time are no longer valid and are fundamentally undermined by
the dramatic advancements in technology that have since been made.”?%

The complaint asserted that the disenfranchisement violates the state constitution’s
guarantee of the fundamental right to vote as well as equal protection. The complaint
alleged that “[e]very constitutionally eligible voter who is denied the right to vote in even
one election cycle suffers a severe and irreparable harm” and that “{t]his severe deprivation
cannot be reconciled with the Constitution’s prohibition against disenfranchisement and
guarantee of the right to vote to every eligible citizen.”®*™ With respect to equal protection,
the complaint explains that “{t}he Voter Registration Cutoff makes voting more difficult for
some eligible voters than others, as it unnecessarily imposes a more burdensome 25-day
registration cutofl that applies only to some voters—including the individual Plaintiff in
this case—while other classes of voters are permitted to register up to ten days before a
general election and still vote.”977

The defendants filed a motion to dismiss the case on January 28, 2019, alleging that the
plaintiffs lacked standing to bring the action.?” On October 4, 2019, the trial court denied
the motion to dismiss.®” On July 28, 2020, plaintiffs moved for a preliminary injunction

978 LULAC v. Reagan, No. 2:17-CV-04102, 2018 WL 5983009, at *4 (. Ariz. 2018).

974 Complaint for Declaratory and Injunctive Relief at § 5, League of Women Voters of N.Y. v. N.Y.
State Bd. Of Elections, No. 160342 (NY. Sup. Ct. Nov. 6, 2018).

5 Id. at g 6.
o7 Id. at § 30.
97 Id. at § 51.

978 League of Women Voters of New York State v. New York State Bd of Elections, No. 160342/2018,
2020 WL 5745625 (N.Y. Sup. Ct. Sep. 25, 2020).

979 League of Women Voters of N.Y. v. N.Y. State Bd. of Elecs., 189 AD.3d 409, 132 N.Y.5.3d 771
(2020).
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which would prevent the city and state boards of election from enforcing the Voter
Registration Cutoff for the November 2020 elections.?® On September 25, 2020, the motion
was denied, which was upheld by an appellate court on December 1, 2020.981

102. Gill v. Whitford —- Wisconsin 2018

Private plaintiffs filed suit in 2015 challenging Wisconsin’s plan for state legislative district
boundaries as an unconstitutional partisan gerrymander, claiming the redistricting plan
intentionally and systematically diluted Democratic voters” strength in elections for state
legislative seats. The plaintiffs claimed the map violated the Equal Protection Clause under
the Fourteenth Amendment and rights of free association and speech under the First
Amendment. 82

The U.S. District Court for the Western District of Wisconsin, in a lengthy opinion, held for
the plaintiffs, finding that the plan was intended to burden the representational rights of
Democratic voters and ensure the Republican Party maintained durable control of the
legislature.®® Relying on social science metrics, which measure the intensity of partisan
gerrymandering based on the number of “wasted” votes, the court held that the plan was
intended to have and resulted in a discriminatory impact on Democrats to obtain state
legislative seats."® Among the extensive evidence relied upon by the court was its finding
that, despite Republicans winning a minority of the statewide legislative assembly votes in
2012, Republicans won 60 of the 99 assembly seats.9% The court also rejected the
defendants’ explanation that the disparate representation in election outcomes was
attributable to political geography, finding that no inherent geographic advantage could
explain the degree of partisanship in Wisconsin’s maps. 9

In 2017, the defendants requested review by the U.S. Supreme Court. In its amicus brief,
the ACLU argued that the Wisconsin legislature committed constitutional violations when
it “locked up” the political process for the purpose of disabling competition among partisan
viewpoints and that the legislative monopoly attained by the Wisconsin legislature violated
the First Amendment and the liqual Protection Clause by putting its thumb on the scale of

980 Plaintiffs' Memorandum of Law in Support of a Motion for Preliminary Injunction, League of
Women Voters of N.Y. v. N.Y. State Bd. Of Elections, No. 160342 (N.Y. Sup. Ct. July 28, 2018).

981 League of Women Voters of N.Y. v. N.Y. State Bd. of Elecs., 189 AD.3d 409 (N.Y. App. Div. 2020).
982 Gill v. Whatford, 138 S. Ct. 1916, 1920 (2018).

988 Whatford v. Gill, 218 . Supp. 3d 837, 843 (W.D. Wis. 2016), vacated and remanded, 138 S. Ct.
1916 (2018).

94 See td. at 890-96, 898-910.
985 See id. at 899.

985 See id. at 921.
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electoral competition.®®” The Court ultimately bypassed the merits of the case, vacated the
judgment, and remanded back to the district court on the issue of standing.?ss

On remand, the district court granted in part the Wisconsin State Assembly’s motion to
stay the case, allowing discovery to proceed, but postponing the trial and decision on the
merits until the Supreme Court issued a decision on two other partisan gerrymandering
cases from North Carolina and Maryland.#8 Ultimately, the Supreme Court, ruled that
partisan gerrymandering claims were nonjusticiable in the North Carolina and Maryland
cases.® Ag a result, the Wisconsin case was dismissed for lack of jurisdiction in 2019,99

103. Georgia Muslim Voter Project v. Kemp — Georgia 2018

On behalf of the Georgia Muslim Voter Project and Asian Americans Advancing Justice-
Atlanta, the ACLU and ACLU of Georgia filed a lawsuit against Georgia Secretary of State
Brian Kemp and all Georgia county registrars demanding due process for Georgia voters
whose absentee ballots or applications were rejected due to an alleged mismatch of
signatures. Under Georgia law, county elections officials were required to reject all
absentee ballots—as well as absentee ballot applications— of voters whose signature “[did]
not appear to be valid” because the signature allegedly did not match the signature on the
voter file, without giving prior notice to the voter or an opportunity to review, contest, or
appeal that determination.®2 The plaintiffs argued that signatures of the same person
could greatly vary for a variety of reasons, including age, physical and mental condition,
disability, medication, stress, accidents, and even inherent differences in a person’s
neuromuscular coordination and stance.®® Moreover, signature variants were more
prevalent in the elderly, disabled, or limited linglish proficient speakers.994 Georgia law
effectively put elections officials, which having no such qualifications, in the position of
acting as handwritiug experts.

The plaintiffs argued that the ballot rejection process violated the procedural due process
guarantees of the Fourteenth Amendment and unconstitutionally burdened the
fundamental right to vote in violation of the Fourteenth Amendment.*% The plaintiffs
sought a temporary restraining order and preliminary and permanent injunctions requiring

987 Brief of the American Civil Liberties Union, the New York Civil Liberties Union, and the ACLU of
Wisconsin Foundation as Amici Curiae, in Support of Appellees, Gill v. Whitford, No. 1601161 (Sept.
6, 2017).

988 Gill v. Whitford, 138 S. Ct. 19186, 1934 (2018).

989 Whitford v. Gill, No. 15-cv-421; 18-cv-763, 2019 WL, 294800, at *2 (slip copy) (W.D. Wis. Jan. 23,
2019,

0 See Rucho v. Common Cause, 139 S.Ct. 2484 (2019).

1 Whitford v. Vos, No. 18-2066, 2019 WL 4571109, at *1 (7th Cir. Jul. 11, 2019).

%2 Complaint at 9§ 1, Ga. Muslim Voter Project v. Kemp, No. 1:18-cv-04789 (N.D. Ga. Oct. 16, 2018).
993 Id. at 9 4,

994 Ihid.

95 Id. at ¥ 46-65.
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election officials to provide absentee voters notice and an opportunity to confirm their
identity or otherwise resolve the alleged discrepancy prior to a ballot being rejected, as well
as the opportunity to appeal the election officials’ decision to reject a ballot due to an
alleged signature discrepancy. Notably, Georgia already provided these due process
safeguards for other types of balloting issues, including situations where a voter lacks an
acceptable photo 1D.99

In October 2018, the district court granted a temporary restraining order requiring Georgia
to offer notice, an opportunity to cure, and an appeals process to voters with perceived
signature mismatches.?®” In reviewing the case, the court cited evidence showing that the
ballot rejections were applied disproportionately among racial groups. Nearly three times
as many Black voters’ ballots were rejected than white voters despite the fact that white
voters outnumbered black voters two-to-one, and 25% of the rejected ballots came from
Asian and Pacific Islander voters despite comprising only 15% of the mail ballot voters.®%®
The district court rejected the state’s argument that absentee voting, as a privilege rather
than a right, did not require the same due process protections as Election Day voting. The
court also found that there would be no unreasonable burden involved in extending
substantially similar due process safeguards already in place for other balloting issues and
that such safeguards would strengthen, rather than weaken (as the state had argued), the
integrity of Georgia elections.

The state appealed to the Eleventh Circuit and filed an emergency motion for a stay of the
injunction pending appeal, which was denied.? The Eleventh Circuit dismissed the state’s
argument that extending the safeguards to signature rejections would be burdensome and
cause irreparable harm. The court noted that the chair of the board of registrars of one of
Georgia’s most populous counties had testified that compliance with the order was “pretty
straightforward,” “casily doable,” and would “not really add any burdens to what we are
already doing . . . evenr with a week left until Election Day.”1! Shortly after the Eleventh
Circuit handed down its decision, the Georgia legislature passed a set changes to its
elections laws, which included a revision to the state’s absentee ballot laws that largely
mirrored the due process safeguards ordered by the district court for absentee ballots and
applications with perceived signature mismatches.!°2 These laws were in direct response to
this suit and other successful lawsuits addressing voter suppression in Georgia. In light of

996 Id. at 9 7.

997 See Martin v. Kemp, 341 F. Supp. 3d 1326 (N.D. Ga. 2018).

998 Id. at 1331

9% Id. at 1340.

w00 Martin v. Kemp, 1:18-cv-04789, 2018 WL 7822108, at *1 (11th Cir. Nov. 2, 2018).

1008 Ga, Muslim Voter Project v. Kemp, 918 F.3d 1262, 1268 (11th Cir. 2019 (Pryor, J. concurring).

1002 Sge HLR. 316, Section 27, 155th Gen. Assem., Reg. Sess. (Ga. 2019); see also Press Release, ACLU
of Georgia, ACLU of Georgia Lawsuit Results in Changes to State Law (Apr. 4, 2019),
htips://www.aclu.org/press-releases/aclu-georgia-lawsuit-results-changes-state-law.
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the passage of these new laws, the parties jointly agreed to a voluntary dismissal of the
case in April 20191008

104. New Florida Majority, et al. v. Detzner - Florida 2018

This case involved an action for injunctive and declaratory relief brought by the ACLU,
ACLU of Florida, and Lawyers’ Committee for Civil Rights Under Law, on behalf of New
Florida Majority Education Fund, Common Cause, and Mi Familia Vota Education Fund.
Plaintiffs sought a statewide week-long extension of the voter registration deadline as the
result of Hurricane Michael and problems with the state’s online voter registration system
in the final days of the registration period. On October 7, 2018, two days before the voter
registration deadline, Florida Governor Rick Scott declared a state of emergency in 35 of
Ilorida’s 67 counties based on the threat posed by Tropical Storm Michael and issued
mandatory and voluntary evacuation orders throughout the state.'° At the time, over 5.6
million people, including nearly 3.7 million registered voters, lived in these 35 counties,
accounting for over 28% of registered voters in the state.’®® These announcements caused
residents of affected areas to evacuate, causing a major disruption for the last two days of
the voter registration period.

Compounding the problem for Florida voters, the state had recently adopted an online voter
registration system, but users had been experiencing a number of difficulties with the
system in the weeks prior to the voter registration deadline; the ACLU and other
organizations warned government officials about these problems repeatedly, but the state
did not take steps to resolve the issue.5 The inability of Florida residents to use the online
system placed an additional burden on Floridians residing in affected counties that
otherwise would have been able to register in person. These disruptions had an outsized
impact on the ability of voters to register, especially since the final days of the registration
period tend to involve the most activity.1%7 The plaintiffs argued that, under the
circumstances, the state’s refusal to extend the registration deadline amounted to a denial
of critical voter registration opportunities, and that, absent relief, tens of thousands of
Floridians would likely be prevented from participating in the November 2018 general
election. %8 Florida officials did not present any rationale for why it refused to extend the
voter registration deadline as other states had done due to the hurricane, including North
Carolina and South Carolina. Moreover, in 2016 a federal court ordered Florida to extend
its voter registration deadline by a week due to disruptions caused by Hurricane Matthew,

1008 Joint Stipulation of Dismissal, Ga. Muslim Voter Project v. Kemp, No. 1:18-cv-04783 (N.D. Ga.
Apr. 15, 2019).

1034 Complaint for Emergency Injunctive and Declaratory Relief at § 17, New Fla. Majority Educ.
Fund v. Detzner, No. 4:18-cv-00466 (N.D. Fla. Oct. 10, 2018).

1005 Thidl

100 Id. at 9 22-23.
1007 I, at § 24.

1008 I, at 9§ 4.
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which resulted in an additional 80,000 Floridians being able to register;%® this case sought
similar accommodations in 2018 due to Hurricane Michael.

Florida Secretary of State Ken Detzner issued a directive expressly refused to extend the
October 9, 2018, registration deadline despite authorizing Supervisors of Elections, whose
offices were closed on the voter registration deadline due to Hurricane Michael, to accept
paper registration forms on the day that their offices reopened.1?!0 The plaintiffs sued
Detzner asserting that the failure to extend the deadline placed an undue burden on
Floridians’ right to vote and violated the Equal Protection Clause of the Fourteenth
Amendment by failing to uniformly establish an extended voter registration deadline
throughout the state. The plaintiffs sought an injunction against enforcement of the
October 9 registration deadline and a one-week extension of the deadline throughout the
state, including registrations through the online voter registration system.

Shortly after filing, this action was consolidated with Florida Democratic Party v. Detzner,

a case asserting a similar challenge to Florida’s failure to extend the voter registration
deadline.1¥1 Prior to consolidation, the district court in that case denied the Florida
Democratic Party’s request for a temporary restraining order against enforcement of the
voter registration deadline, finding that there was no justification for a statewide extension
of the deadline since Secretary Detzner’s directive operated as a mandatory extension of the
deadline in counties affected by Hurricane Michael. Following consolidation, the court.
applied the same reasoning to deny the plaintifls’ request for a preliminary injunction in
New Florida Majority.***2 In December 2018, a joint motion to dismiss was filed,*? and the
court granted the voluntary dismissal with prejudice.'¢t

105. Ohio A. Phillip Randolph Institute v. Ryan Smith!015-— Qhio 2018

This case involved a constitutional challenge to Ohio’s congressional redistricting plan as
an unconstitutional partisan gerrymander in violation of the Fourteenth Amendment, the
First Amendment, and Article I of the U.S. Constitution. In May 2018, Ohio A. Phillip
Randolph Institute, the League of Women Voters of Ohio, along with other civil and
political organizations and numerous Ohio citizens filed suit against the leaders of the Ohio
General Assembly and the Secretary of State.19t The plaintiffs argued that following the
2010 Census, Ohio Republicans, with the support and assistance of the national Republican

1009 See id. at Y 20 (summarizing Fla. Dem. Party v. Scott, Case No. 4:16-cv-626, 2016 WL 6080225
(N.D. Fla. Oct. 12, 2016)).

1010 I, at 4 29.
w1t Flg Dem. Party v. Scott, No. 4:18-¢v-463 (N.D. Fla. Oct. 10, 2018).
w12 See New Fla. Majority v. Detzner, No. 4:18-¢v-00466 (N.D. Fla. Oct. 16, 2018).

1018 Joint, Motion to Dismiss with Prejudice, New Fla. Majority v. Detzner, No. 4:18-cv-00466 (Dec.
11, 2018).

014 Order of Dismissal, New Fla. Majority v. Detzner, No. 4:18-¢v-00466 (Dec. 13, 2018).
1015 Larry Householder was subsequently substituted for Ryan Smith as a party.
1016 Complaint, Ohio A. Philip Randolph Inst. v. Kasich, No. 1:18-¢v-357 (S8.D. Ohio Feb. 4, 2019).
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Party, used advance computer mapping software to create an unlawful congressional map
entrenching a 12-4 Republican to Democratic seat ratio. This ratio was notable because
Republicans generally captured between 51% to 59% of the total statewide congressional
vote for the decade.7 For example, in 2012, even though Republicans received 51% of the
congressional vote, the challenged map had consistently given Republicans 75% of the
congressional seats.198 The plaintiffs raised four primary challenges to the constitutionality
of Ohio’s electoral map: (1) it violated the First Amendment by purposefully disfavoring
individuals based on their political views and violating association rights; (2) it
substantially burdened the right vote in violation of the Fourteenth Amendment; (3) it
violated the Equal Protection Clause of the Fourteenth Amendment by diluting the
plammtiffs’ votes based on their political affiliation and did so intentionally; and (4) it
exceeded Ohio’s powers under Article I of the Constitution. 1019

In August 2018, the three-judge panel assigned to the case denied the defendants’ motion to
dismiss. 0% The defendants argued that the plaintiffs’ claims were nonjusticiable, lacked
standing, and was barred by laches.1%%1 As to justiciability, the court found that all three
metrics proposed by the plaintiffs to evaluate the constitutionality of Ohio’s map
(“efficiency-gap,” “mean-median difference,” and “partisan bias”) were potentially viable at
the pleading stage of the litigation, rendering the case justiciable.1922 The court also found
that the individual plaintiffs suffered a constitutional injury for purposes of standing under
the First Amendment because the challenged maps specifically disfavored the Democratic
Party, thereby creating a tangible associational burden, and diluted their votes to such a
degree that it made a practical difference in their ability to achieve electoral success. 102
Similarly, the court found standing for the plaintiffs’ Fourteenth Amendment claims
because, as residents (or organizational representatives of residents) of particular “cracked”
or “packed” districts, the dilution of the plaintiffs’ votes constituted an injury-in fact. 102
The court summarily dismissed the defendants’ laches argument because the plaintiffs only
sought prospective declaratory and injunctive relief, which laches did not bar, 1025

1017 Second Amended Complaint at § 2-3, Ohio A. Phillip Randolph Inst. v. Smith, 1:18-cv-00357
(8.D. Ohio July 11, 2018).

1018 Id. at 99 2, 86.

1019 [, €€ 136-169.

1926 Ohio A. Phillip Randelph Inst. v. Smith, 335 F. Supp. 3d 988, 993 (S.D. Ohio 2018).
020 Id. at 994.

1022 Idl. at 996.

1028 7d at 997-98. In addition to finding that the plaintiffs had established standing under two
separate tests, the court found that the organizational plaintiffs had alleged injuries-in-fact on their
own behall and of their members.

1024 I, at 999.
1025 I, at 1001-02.
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Following the court’s ruling on the pleadings, the defendants filed a motion for sammary
judgment in January 2019.79% The motion for summary judgment rehashed the
justiciability and standing arguments already evaluated by the court.!92” Relying on the
same reasoning as before, the three-judge panel denied the defendants’ motion in a lengthy
opinion, and the case proceeded to trial.1°28 Following an eight-day bench trial, the court
issued another lengthy opinion holding Ohio’s “partisan gerrymandering
unconstitutional,” 1% The court explained that because the Ohio map created “districts that
[were] so skewed toward one party that the electoral outcome [was] predetermined,” the
map violated the First Amendment, the Fourteenth Amendment, and Ohio’s Article I
powers to regulate elections.%° The defendants appealed the ruling. The Supreme Court
stayed the ruling of the district court'®! before ruling in Rucho v. Common Cause, which
found partisan gerrymandering claims nonjusticeable.®®? In light of Rucho, the Supreme
Court vacated the lower court’s judgment and remanded the case.19% Plaintiffs filed a
motion to dismiss the case due to Rucho, and the case was dismissed in October 20191034

106. League of Women Voters of Arizona, et al. v. Reagan — Arizona 2018

In August 2018, the ACLU, the ACLU of Arizona, Demds, and the Lawyers” Committee for
Civil Rights Under Law, on behalf of the League of Women Voters of Arizona, Mi Familia
Vota, and Promise Arizona, filed a lawsuit for declaratory and injunctive relief to remedy
Arizona’s violations of Section 5 of the National Voter Registration Act (NVRA).1935 Section
5 requires that when an individual notifies a state motor vehicles agency of a change of
address, the agency must automatically update the individual’s voter registration
information, unless the voter affirmatively indicates that their change of address is not for
voter registration purposes.!® Contrary to this requirement, the Arizona Secretary of State
was failing to automatically update the addresses of individuals who changed their

1026 Defendants’ Motion for Summary Judgment, Ohio A. Philip Randolph Inst. v. Kasich, No. 1:18-
cv-357 (S.D. Ohio Jan. 8, 2019),

1027 See Memorandum in Law in Support of Delendants’ Motion for Summary Judgment, Ohio A.
Philip Randolph Inst. v. Kasich, No. 1:18-¢v-357 (S.D. Ohio Jan. 8, 2019).

1028 Ohio A. Phillip Randolph Inst. v. Householder, 367 F. Supp. 3d 697, 703 (S.D. Chio 2019).
1020 Ghio A. Phillip Randolph Inst. v. Householder, 373 F. Supp. 3d 978, 994 (3.1, Ohio 2019).
1030 ld
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1032 Rycho v. Common Cause, 139 S. Ct. 2484, 2490 (2019).

1053 Flouseholder v. Ohio A. Philip Randolph Inst., 140 S. Ct. 101, 205 L. Ed. 2d 1 (2019).

1084 Qrder, Ohio A. Philip Randolph Institute v. Householder, No. 1:18-¢v-00357 (S.D. Ohio Oct. 29,
2019).

1085 Complaint, League of Women Voters of Ariz. v. Reagan, No. 18-cv-02620 (D, Ariz. Aug. 18, 2018).
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addresses through the Arizona Department of Transportation.®’ Because of this failure to
comply with federal law, Arizona had been consistently at the top of the list of states
issuing and rejecting provisional ballots.*%8 To put this in perspective, almost 70% of
Arizonans changed their residential address between 2000 and 2010, making Arizona the
state with the second highest rate of residents with address changes.’%® The U.S. Census
Bureau estimated that in 2016, more than 800,000 people in Arizona moved within the
same county and more than 126,000 moved to a different county.1%9 The plaintiffs also
presented information showing that one of the most frequent reasons provisional ballots in
Arizona are rejected is because they are cast out-of-precinct. In the 2008 general election,
14,885 out-of-precinct ballots were not counted, constituting 0.6% of total ballots cast.104 In
the 2012 general election, 10,979 ballots were cast out-of-precinct and not counted,
constituting 0.5% of all ballots cast.’%42 Arizona’s process also affected its early vote by mail
system because if a voter moves within the state and the state does not automatically
update their registration address in accordance with the NVRA, then the voter would not
receive their early voting ballot.1%4% In 2016, 75% of Arizona voters utilized vote by mail.
Accordingly, the plaintiffs sought an injunction to compel compliance with Section 5 of the
NVRA and to count out-of-precinct ballots cast in the 2018 elections for races for which
voters were eligible.

Following a hearing for a preliminary injunction, the district court rejected the plaintiffs’
request.'% While the court indicated there may be a substantive NVRA violation, the court
found that the plaintiffs had little chance to prevail on the merits due to the defendants’
lack of authority to unilaterally alter voter registration procedures and compel Arizona
election officials to count out-of-precinct ballots.?*4% The court also concluded that the
plaintiffs were unable to show irreparable harm, citing a lack of evidence indicating that
individuals who updated their address with the Arizona Department of Transportation had

1057 See Complaint at ¥ 32, League of Women Voters of Ariz. v. Reagan, No. CV-18-02620 (D. Ariz.
Aug. 18, 2018).

1038 Thid.
1039 I, at § 29.

1040 Jd, This matters because under Arizona law if a voter moves between counties he or she is unable
to vote at either their new or old polling place if their address is not up to date. See A R.S. §§ 16-122,
16-135, 16-584. If a voter moves within the same county and attempts to vote at their old polling
location, the voter would still be disenfranchised because Arizona law does not permit any part of an
out-of-precinet ballot to count, even for races for which the voter is otherwise eligible, such as
statewide or federal offices. Id.

1041 I, at § 32.
1042 Ihid.
1043 Id. at ¥ 33.

1044 League of Women Volers of Ariz. v. Reagan, No. CV-18-02620, 2018 WL 4467831, at *10 (D. Ariz.
Sept. 18, 2018).

1045 Id. at *6.
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their ballots invalidated.?*¢ In January 2020, the parties entered into a settlement
agreement wherein Arizona agreed to comply with the NVRA’s requirements, including
automatically updating voter registration addresses as part of any driver’s license address
change (unless a voter opts out of such an update),'%”

107. Rangel-Lopez v. Cox — Kansas 2018

On October 26, 2018, just days before the 2018 general election, the ACLU and ACLU of
Kansas, on behalf of the League of United Latin American Citizens and an individual
plaintiff, filed a lawsuit challenging the unilateral decision of the county clerk of Ford

“ounty, Kansas, to move the only voting site in its county seat of Dodge City to a location
outside of the city.1%48 Ford County is a majority-minority county in Kansas, largely due to
the demographics of Dodge City. At the time of the filing, Hispanic residents made up
approximately 53% of the county’s population, five times the percentage of Hispanic
residents in Kansas.!%® Prior to the polling location change, Dodge City’s Civic Center had
been the only polling location in the city since 1998 and used as recently as August 2018 for
the primary election.1% The county clerk’s decision to move the city’'s only polling site also
came after a year of efforts by voters and civic organizations requesting the clerk to add
additional polling locations to better serve the area’s Hispanic voters. The new location was
over a mile from the nearest bus stop and did not have sidewalks for the majority of the
route between the bus stop and new polling location.%%! A significant number of people in
Dodge City were dependent on public transit because of income, age, and disability,1%% [n
2016, Dodge City Public Transportation estimated that approximately 36% of the county
had a potential need for public transportation, and 40% of households in FFord County did
not own a car or shared a single vehicle among multiple family members.19% Additionally,
the county’s poverty rate was higher than the rest of Kansas, and its Hispanic residents
were twice as likely than their white neighbors to be poor.'® Given the socioeconomic
burdens faced by the city’s FHispanic voters, the plaintiffs argued that they would be
disproportionately burdened by the polling location change.

The plaintiffs alleged that the county clerk’s actions violated the First and Fourteenth
Amendments and Section 2 of the Voting Rights Act and sought a temporary restraining
order to require the clerk to open an additional polling place in Dodge City for the upcoming

1046 Il at *7.

1047 Joint Motion and Stipulation for Dismissal Pursuant to Settlement Agreement, League of Women
Voters of Arizona v. Reagan, No. 2:18-CV-02620 (. Ariz. Jan. 6, 200), Dkt. 67.

1048 Complaint at ¢ 1, LULAC v. Cox, No. 2:18-¢v-02572 (ID. Kan. Qct. 26, 2018).
049 I, at 9 8,

1050 Idl. at % 6.

1061 Id, at § 11.

wie Id, at g 9.

1055 Thid.

1054 I, at 9 8.
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election and a permanent injunction requiring her to open locations accessible by public
transportation.i%® The judge denied the plaintiffs’ request for a temporary restraining
order on November 1, 2018, after a hearing on the matter, determining a late voting change
to revert the polling site back to its original location was not in the public interest because
it “likely would create more voter confusion than it would cure.”19% The court did not come
to a determination on whether the plaintiffs would have succeeded on the merits because of
the limited record before it, but expressed concern with the facts that had been presented in
support of the temporary restraining order, 1957

After national attention on the issue and increasing pressure, the county clerk announced
that she would open two additional polling locations in the city, and the plaintiffs filed a
motion to voluntarily dismiss the action without prejudice, which was granted on January
29, 2019.1958 The county expended approximately $90,000 on legal fees as a result of the
lawsuit.

108. Maricopa County Republican Party v. Reagan - Arizona 2018

In 2018, some Arizona county recorders publicly disclosed that they stopped notifying
voters that their absentee ballot signatures were deemed mismatched as of 7:00 p.m, on
Election Day, effectively denying these voters an opportunity to prove their signatures were
genuine even though they had turned their ballots in on time.1%% This policy was especially
arbitrary in light of the fact that Arizona had a process in place that permitted voters who
cast provisional ballots up to five business days to cure those ballots. 1950

To address this issue, the ACLU, ACLU of Arizona, Campaign Legal Center, and others
sent a letter to the Arizona Secretary of State and county recorders two weeks prior to the
2018 election warning that this practice violated the due process and equal protection
clauses of the Constitution.'®! The letter informed the Secretary of State that, outside of
Pima County, election officials were not providing notice to voters with alleged mismatched
signatures if the mail-in ballot was received on or near Election Day. As a result, whether
an eligible voter’s mail-in ballot would be counted was arbitrary and dependent on which
county they resided in and when they turned in their ballot within the allowable
window.1%2 The letter also highlighted the arbitrary nature of the signature matching

1055 I, at 9§ (a) - (d)
1056 Rangel-Lopez v. Cox, 344 T .Supp.3d 1285, 1290 (D. Kan. 2018).
1057 [d. at 1291,

1058 Order Granting Voluntary Motion to Dismiss, LULAC v. Cox, No. 18-2572 (D. Kan. Jan. 29,
2019).

1059 See Letter from ACLU et al. to Michele Reagan, Secretary of State, Ariz. (Oct. 22, 2018),
https:/campaignlegal org/document/letier-arizona-secretary-state-michele-reagan-regarding-
signature-matching-process.

1080 See id. at 2.
1061 See id. at b.

1062 [, at 7.
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requirement, since election officials comparing signatures were not handwriting experts nor
did they follow uniform procedures or standards in comparing signatures.'? The letter
argued that the various practices across the state violated the Fourteenth Amendment in
three ways: (1) by depriving voters of procedural due process; (2) by imposing an undue
burden on the fundamental right to vote; and (3) by counting votes in an arbitrary manner
in violation of the Equal Protection Clause.'%* Accordingly, the letter urged the Arizona
Secretary of State to issue immediate guidance to county recorders requiring that all voters
whose ballots were flagged for allegedly mismatehed signatures be provided notice and an
opportunity to cure before their ballots were rejected. Alternatively, the letter requested all
county recorders to independently implement procedures ensuring notice to all voters with
“mismatched” signatures to cure their ballots if they were submitted within the allowable
timeframe. 1065

On November 7, 2018, several county Republican parties filed a motion for a temporary
restraining order in state court seeking to enjoin the improved practice because several
rural counties were not permitting voters the same notice and cure opportunity.195 They
argued that “certain County Recorders—specifically those of Maricopa and Pima
Counties—{would] allow voters to cure non-compliant early ballots for a period of five days
after Election Day...[which] threatens to beget an extended period of confusion and
uncertainty following the election” and that this practice denied Arizona voters equal
protection.10%7

In response, the ACLU, ACLU of Arizona, and Campaign Legal Center intervened and filed
a responsive brief late in the evening on November 8, 2018, two days after the general
election, on behalf of the League of United Latin American Citizens, the League of Women
Voters, and Arizona Advocacy Network Foundation, seeking an order from the court that
all Arizona counties offer voters whose signatures were flagged notice and an opportunity
to cure through the deadline for resolving provisional ballot issues, which was Wednesday,
November 14.1%8 The brief argued that the court should not remedy the failure of some
Arizona counties to provide voters with due process by prohibiting all Arizona counties from
doing so. If the court was inclined to address the uniformity question on an emergency
basis, it should order all counties to provide voters with notice and an opportunity to
confirm their signatures.!®® The brief cited data from 2016 showing approximately three-
quarters of Arizona’s voters voted by mail and that 2,657 mail-in ballots in Arizona were

1085 [hid.
1054 Id, at 5.
1085 Id., at 2.

1086 Verified Complaint for Injunctive and Declaratory Relief, Maricopa Cty. Republican Party v.
Reagan, No. CV 2018-013963 (8. Ct. Ariz., Maricopa Cty. Nov, 7, 2018).

1057 See id. at 19 28-30.

1058 Defendant-Intervenors LULAC et al.’s Brief in Response to Plaintiffs’ Motion for a Temporary
Restraining Order, Maricopa Cty. Republican Party v. Reagan, No. CV2018-013963 (Maricopa Cty.,
Ariz. Nov. 8, 2018).

1089 [, at 2, 8-10.
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rejected because officials determined the ballots’ signatures did not match the signatures on
record. 970 The plaintiffs also argued that any administrative burden on the government
was insufficient to overcome these voters’ interests in due process protection for their
fundamental right to vote.107

A hearing was held on November 9, 2018, and the Maricopa County Superior Court, upon
agreement of a settlement by the parties, including the state and all fifteen county
recorders, ordered all county recorders statewide to permit voters to cure an alleged
signature mismatch issue by the provisional ballot cure deadline of Wednesday, November
14, to confirm their vote.1072

109. Adams Jones v. Boockvar - Pennsylvania 2018

On November 13, 2018, the ACLU, ACLU of Pennsylvania, and Lawyers’ Committee for
Civil Rights Under Law filed a lawsuit challenging Pennsylvania’s deadline for submitting
absentee ballots.*%” The plaintiffs include nine individuals who applied for an absentee
ballot on time but received the ballot either too close to or after Pennsylvania’s deadline for
returning ballots. For an absentee ballot to count in Pennsylvania, the county board of
elections must receive the ballot by 5:00 p.m. on the Friday before the election, four days
before Election Day, making it the earliest absentee ballot receipt deadline in the
country.'9’ The deadline regularly disenfranchises thousands of Pennsylvania absentee
voters due to the unreasonably early deadline.1%”s The Philadelphia Inquirer reported that
86% of Pennsylvania absentee ballots rejected in the 2014 election—2,030 out of 2,374—
were rejected solely for missing the Friday 5:00 p.m. return deadline, and 2,162 absentee
ballots were rejected for the same reason in 2010.39% Voters can comply with every legal
deadline for registering to vote and requesting an absentee hallot and still receive their
ballot too late to return it on time. %7

The burden on these absentee voters is particularly acute because Pennsylvania does not
have early in-person voting and Pennsylvania law only permits absentee voting for voters
who cannot vote on Election Day for certain specified reasons, so many of these voters have

1070 Id. at 3.
1071 Id. at 5-8.

1072 Spttlement Order, Maricopa Cty. Republican Party v. Reagan, No, CV 2018-013963 (Maricopa
County Sup. Ct., Ariz. Nov. 9, 2018).

1078 Petition for Review, Adams Jones v. Boockvar, No. 717 MD 2018 (Pa. Commw. Ct. Nov. 13,
2018).

1074 See 25 PA. CONS. STAT. § 3146.6(a); see also Petition for Review at § 3, Adams Jones v. Boockvar,
No. 717 MD 2018 (Pa. Commw. Ct, Nov. 13, 2018).

107 Petition for Review at ¥ 4, Adams Jones v. Boockvar, No. 717 MD 2018 (Pa. Commw. Ct. Nov. 13,
2018).

1076 Jd. at 9 46.
1077 I, at 9 4.
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no other option but to vote absentee. ™ These voters are effectively deprived of their only
available option to cast a ballot.*” The problem is only expected to get worse due to cuts to
the postal service.108 Most of these disenfranchised individuals do not learn that their
ballot was rejected.’®® This problem has persisted for over a decade; post-election data that
became public following the filing of the petition confirmed that the problem continued to be
an issue in the November 2018 midterm election. %8

The plaintiffs seek declaratory relief that Pennsylvania’s absentee ballot deadline violates
their right to vote under the state and federal constitutions and injunctive relief barring the
use of the current absentee ballot deadline in future elections. The respondents filed
preliminary objections in motions to dismiss in January 2019, and the petitioners filed their
brief in opposition to the preliminary objections in April 2019.19%% Oral argument on the
motions was held on June 5, 2019, and the case is awaiting decision on the preliminary
objections. On October 31, 2019, Pennsylvania governor signed a bill expanding absentee
ballot access, with provisions for voters to submit their ballot until 8:00 pm on Election
Day. On December 11, 2019, the Court issued an order stating that the Pennsylvania
legislature’s action "has resolved or mooted the claims” of the voters, and therefore
dismissed the case. 084

110. State of Texas v. Crystal Mason ~ Texas 2018

The State of Texas prosecuted Crystal Mason for the crime of illegal voting pursuant to Tex.
Elec. Code § 64.012(B), which bars someone who “votes or attempts to vote in an election in
which the person knows the person is not eligible to vote.”1%8% She cast a provisional ballot
in the 2016 presidential election while on federal supervised release, which the state claims
renders her ineligible to vote under Texas law. Her provisional ballot was never counted.
She asserted that she cast the provisional ballot upon the suggestion of a poll worker and
did not know that the state considered her ineligible to vote at the time, but she was
convicted on March 28, 2018, following a bench trial and sentenced to serve five years in
state prison.

The ACLU of Texas, along with the Texas Civil Rights Project, filed an amicus brief in
support of Ms. Mason’s amended motion for a new trial on May 23, 2018. It argued that
Texas’ criminalizing of the casting of a provisional ballot when the person mistakenly
believes he or she is eligible to vote is inconsistent with federal law. The brief argued that

1078 Id, at 9 6.
1079 Thid.
1080 Id. at 9 48.

1081 Petitioners’ Briel In Opposition to the Preliminary Objections of All Respondents at 2, Adams
Jones v. Boockvar, Docket No. 717 MD 2018 (’a. Commw. Ct. Apr. 8, 2019).

1082 Thid.

1083 [d

st Opinion and Order, Adams Jones v. Boockvar, No. 717 MD 2018 (Pa. Commw. Ct. Dec. 11, 2019).
1085 Tex. Elec. Code § 64.012(B).
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the reading of the Texas Election Code to criminalize Ms. Mason is in violation of her
protected rights under the Help America Vote Act ("HAVA”), which permits people who
believe they are eligible to vote to cast a provisional ballot even when eligibility to vote is
uncertain.%® It further argues that evidence that an individual cast a provisional ballot
based on an apparent mistake about her eligibility is insufficient as a matter of law to
demonstrate the requisite criminal intent under the Texas law.

On June 11, 2018, the trial court denied Ms. Mason’s amended motion for a new trial as
untimely and declined to consider the ACLU’s brief. 187 The trial court also denied Ms.
Mason’s original motion for a new trial, rejecting her claims of bias, ineffective assistance of
counsel, and legal insufficiency. 088

Ms. Mason appealed her conviction. On May 10, 2019, the ACLU, ACLU of Texas, and the
Texas Civil Rights Project joined the legal team representing Ms. Mason in her appeal. On
September 10, 2019, a three judge panel heard oral arguments on appeal, in which Ms.
Mason’s defense argued that the evidence was neither legally nor factually sufficient to
sustain her conviction because the prosecution failed to prove that: (1) Ms. Mason voted in
the 2016 election because her provisional ballot was never counted and a counted
provisional ballot is not a “vote” under the Texas Election Code, (2) Ms. Mason was
ineligible to vote because the conditions of her release from federal prison did not amount to
“supervision” under Texas law; and (3) Ms. Mason knew she was ineligible to vote. The
defense also argued that (1) the illegal voting statute is unconstitutionally vague as applied
to Ms. Mason because what constitutes “supervision” for purposes of rendering someone
ineligible to vote is undefined and ambiguous; (2) HAVA preempts the state’s interpretation
of the Texas Election Code to criminalize Ms, Mason’s actions because HAVA creates a
system whereby people who believe they are eligible to vote to cast a provisional ballot may
do s0, even if they turn out to be incorrect; and (3) Ms. Mason received ineffective assistance
of counsel at trial. Ultimately, the panel affirmed Ms. Mason’s conviction, {inding that
whether she was aware she was legally ineligible to vote was not relevant to whether she
had the requisite mental state for an illegal voting conviction,1089

The ACLU and co-counsel filed a Petition for Discretionary Review in the Texas Court of
Criminal Appeals, the state’s highest court for eriminal cases, seeking review of Ms.
Mason’s conviction and the intermediate appeals court’s decision. On March 31, 2021, the
petition was granted, and Ms. Mason’s legal team and the state have submitted initial
briefs to the court.

111. Jarrod Stringer v. Whitley ~ Texas 2016

1685 Brief of ACLU et al. as Amicus Curiae, Texas v. Mason, No. D 432-1485710-00 (432nd Judicial
District Court of Tarrant County, Texas, May 23, 2018).

1987 Findings of Fact, Conclusions of Law and Order, Texas v. Mason, No. D 432-1485710-00 (432nd
Judicial Distriet Court of Tarrant County, Texas, June 11, 2018).

1088 I, at 12-15.
1082 See Mason v. State, 598 S.W.3d 755 (Ct. App. Tex. 2020).
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Private plaintiffs filed suit in 2016 alleging that Texas violates the “motor voter” provisions
of the National Voter Registration Act of 1993 (“NVRA”) and the Equal Protection Clause of
the Fourteenth Amendment by failing to provide for simultaneous voter registration with
online driver’s license renewals and by failing to provide for simultaneous voter registration
with online change-of-address forms. 1090

The district court granted summary judgment to the plaintiffs on May 10, 2018.191 The
district court ruled that Texas was legally obligated under the NVRA to permit a
simultaneous voter registration application with cvery transaction, and that it violated the
NVRA by failing to do 80.1%92 [t also ruled that Texas violated the Equal Protection Clause
of the Fourteenth Amendment.*®* The plaintifls obtained declaratory and injunctive relief.

Texas appealed to the Fifth Circuit on May 23, 2018, and the ACLU filed an amicus brief in
support of the plaintiffs on September 21, 2018. The brief provided background on the
requirements of the NVRA, identified how other states meet their NVRA obligations and
provide voter registration services during online driver’s license transactions, and cxplained
specific steps Texas could take to enhance its voter registration, change-of-address, and
renewal procedures in order to comply with the NVRA.19* Oral argument was held on
February 5, 2019.

In November 2019, the Fifth Circuit reversed the judgment of the district court, finding
that the plaintiffs did not have standing in this case.1%5 The district court then dismissed
the suit brought in 2016.19% [Following the Fifth Circuit’s ruling, however, the plaintiffs
filed a new complaint arguing that the lack of simultaneous voter registration had
continued to impact plaintiffs and other voters.*®7 In January 2020, the district court
granted part of a motion for preliminary injunction, ordering change of address forms for
updating driver’s licenses to also serve as a notification to update voter registration.'®® In
August 2020, the court granted the rest of the preliminary injunction, ordering each online
license renewal or change of address application a simultaneous application for voter
registration.’%¢ The parties are currently engaging in settlement negotiations.

112. Department of Commerce v. New York - New York 2019

1090 Stringer v. Whitley, No. 5:16-¢v-00257 (W.D. Tex. Mar. 14, 2016).

1091 Stringer v. Pablos, 320 F. Supp. 3d 862 (W.D. Tex. 2018).

1092 [, at 888-97.

1093 [d, at 897-900.

1094 Brief of ACLU et al. as Amicus Curiae, Stringer v. Pablos, No. 18-50428 (5th Cir. Sept. 10, 2018).
1095 Stringer v. Whitley, 942 F.3d 715 (5th Cir. 2019).

05, No. 5:16-cv-00257 (W.D. Tex. Jan. 21, 2020).

Siringer v. Hughs, No. 5:20-¢v-00046 (W.D. Tex. Jan. 14, 2020).
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The ACLU represented a coalition of civil rights groups, including the New York
Immigration Coalition (“NYIC”), in a challenge to the U.S. Department of Commerce’s
decision to add a citizenship question to the 2020 census, which the department claimed
was for the purpose of facilitating enforcement of the Voting Rights Act. The suit alleged
that the citizenship question would cause noncitizen households not to respond to the
census, leading to an undercounting, and ultimately, underrepresentation, of communities
of color. The suit alleged constitutional violations under the Enumeration Clause and the
Equal Protection Clause as well as violations of the Census Act and the Administrative
Procedures Act (APA). The APA creates a process by which courts can review a government
agency’s justifications for taking an action and strike down the action if the decision is
found to be arbitrary or capricious.

The district court found for the NYIC coalition, holding that Commerce Secretary Wilbur
Ross violated the APA by acting in a manner that was arbitrary and in spite of
overwhelming evidence that the question would cause undercounting of immigrant
communities.1* The court found that the Secretary “failed to consider several important
aspects of the problem; alternately ignored, cherry-picked, or badly misconstrued the
evidence in the record before him; acted irrationally both in light of that evidence and his
own stated decisional criteria; and failed to justify significant departures from past policies
and practices.” 1101 The court also found substantial evidence that the reasons given for the
decision to include the census question were pretextual, and suggested that discriminatory
intent may have been found if the plaintiffs had been permitted to gather additional
evidence. Because of the mismatch between the Secretary’s stated reasons for adding a
citizenship question to the census and the actual evidence on the record, the district court,
found the ruling to be arbitrary and capicious and vacated it under the APA.

The Trump Administration appealed the ruling to the Supreme Court, which reversed in
part and aflirmed in part the district court’s holding in a June 2019 decision.11%2 The
Supreme Court reversed the lower court’s finding that the Secretary violated the Census
Act, but upheld the ruling that the Secretary violated the APA by providing pretextual
justification for the decision. The Court concluded that the Secretary provided a sole reason
for including the citizenship question—facilitating enforcement of the Voting Rights Act—
yet the record showed that the Voting Rights Act played almost no part in the discussions
surrounding the decision and was merely a “distraction.”''® The Court found that the APA
required the Secretary to provide a full and honost account of the justifications for its
decision, and that his failure to do so justified the district court’s ruling vacating the
Secretary’s decision to include a citizenship question on the 2020 census.

The Justice Department and Secretary Ross initially announced that they would abandon
the citizenship question and begin to print census forms without it, but President Trump
later announced a decision to reverse course and pursue a renewed effort to include the

1100 New York v. U.S. Dep’t of Commerce, 351 F. Supp. 3d 502 (S D.NY. 2019), aff'd in part, rev'd in
part and remanded sub nom. Dept of Commerce v. New York, 139 8. Ct. 2551 (2019).

o d, at 516,
1102 Dep’t of Commerce v. New York, 139 S. Ct. 2551 (2019).
1108 [d, at 2576.
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question. In late July, the Trump administration finally abandoned plans to include the
citizenship question on the census, a significant victory for voting rights advocates.

113. Texas League of United Latin American Citizens v. Whitley ~ Texas 2019

In 2019, the ACLU and ACLU of Texas sued the Texas Secretary of State in federal court
on behalf of MOVE Texas Civic Fund and other plaintiffs to prevent an unlawful purge of
the voting rolls that would target and threaten the voting rights of eligible naturalized
citizens and people of color.12% Shortly after commencing, this case was consolidated with
two other cases. 110

The action stemmed from a January 25, 2019, press release from Secretary of State
Whitley, announcing that his office had identified approximately 95,000 individuals whom
he claimed were possible noncitizens registered to vote. According to the press release, a
purge list was created to facilitate counties purging these individuals from the county’s
voter rolls. 1% When the list was created, officials failed to account for naturalized citizen
who submitted documentation to DPS before registering, despite the large number of
Texans who naturalize every month and the amount of time, sometimes years, between
DPS transactions. When the purge list was released, it was revealed that the data was
seriously flawed, and the Secretary of State retracted individuals from the purge list
because they were citizens who had been included due to a “coding error.” Some of those
citizens had already been sent notices threatening them with removal from the rolls. 197

The lawsuit alleged that the purge list was discriminatory and arbitrary in its design,
purpose, and effect, violating the U.S. Constitution and the Voting Rights Act of 1965 by
targeting naturalized citizens. There are approximately 1.6 million naturalized citizens in
Texas, and over 87 % of them are Black or Latino. 1% With general elections to be held on
May 4, 2019, for which the registration deadline was April 4, 2019, eligible voters who were
purged through this program would have limited time to re-register before the elections,110?
I April 2019, the parties agreed to a settlement providing that with the dismissal of all
three consolidated cases, the state would rescind its original advisory announcing the purge

104 Firgt Amended Complaint, MOVE Tex. Civic Fund, et al., v. Whitley, No. 3:19-cv-00041, Dkt. No.
7 (8.D. Tex. Feb. 6, 2019).

1105 Qrder of Consol., Tex. League of United Latin Am. Citizens, et al., v. Whitley, No. 5:19-cv-00171-
FB (8.D. Tex. Feb. 22, 2019).

10 First Amended Complaint at 2, MOVE Tex. Civic Fund, et al., v. Whitley, No. 3:19-¢v-00041, Dkt.
No. 7 (8.D. Tex. Feb. 6, 2019).
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effort, as well as provide and maintain information regarding the implementation of the
procegs. 10

114. Gruver v. Barton - Florida 2019

In June 2019, the ACLU, ACLU of Florida, NAACP Legal Defense and Educational Fund,
Inc., and Brennan Center for Justice filed a federal lawsuit on of a set of plaintiffs
challenging a new state law that conditions the restoration of the right to vote after a felony
conviction on a person’s ability to pay court-related fees.11*! The lawsuit alleges violations of
the First, Fourteenth, and Fifteen Amendments; the Twenty-Fourth Amendment; and the
Ex Post Facto Clause.

Over five million Floridians supported Amendment 4 in the November 2018 elections,
passage of which automatically restored the right to vote of 1.6 million people with past
felony convictions, or nearly 25% of the 6.1 million Americans who had been permanently
disenfranchised. Florida had been one of only four states who permanently disenfranchised
their citizens based on a single felony conviction, causing the highest percentage of felon
disenfranchisement in the country. More than 10% of the Florida’s voting-age population
were ineligible to vote, and of that number, over 20% were Black.

In response, the Florida Legislature quickly passed SB 7066 in response, requiring that
returning citizens pay off all court-related fees before their voting rights could be restored.
The new law essentially creates two classes of returning citizens: those who are wealthy
enough to pay off all court-related fees in order to restore their voting rights and another
group who are not. This unconstitutional conditioning of the ability of a returning citizen to
vote maintains the harsh racial disparities in the criminal justice system, given
longstanding racial disparities in wealth and poverty.

In October 2019, a federal court granted a partial preliminary injunction in the plaintiffs’
favor. The court ruled that individual plaintifls in the case would have their rights restored,
and in doing so did not make a definitive decision on the poll tax claim. However, the court
held that “Florida cannot deny restoration of a felon’s right to vote solely because the feton
does not have the financial resources to pay the other financial obligations.”

In May 2020, the district court ruled in plaintiffs’ favor, holding that disenfranchising
citizens with a felony conviction who genuinely could not pay fines and fees violated the
Equal Protection Clause, and that conditioning voting on the payment of fees and costs
constituted a prohibited “tax” under the Twenty-Fourth Amendment.’''> Under the district
court’s ruling, those who were otherwise eligible citizens who genuinely could not pay could

1110 Setilement Agreement, Tex. League of United Latin Am. Citizens, v. Whitley, No. 5:19-ev-00171
(8.D. Tex. Apr. 26, 2019).

1111 Complaint for Injunctive and Declaratory Relief, Gruver v. Barton, No. 4:19-¢v-00302 (N.D. Fla.
June 28, 2019).

1112 Jones v. DeSantis, 462 F. Supp. 3d 1196 (N.D. Fla.), hearing en banc ordered sub nom. McCoy v.
souT of Fla., No. 20-12003-AA, 2020 WL 4012843 (11th Cir. July 1, 2020), and rev'd and vacated sub
nom. Jones v. Gov'r of Fla., 975 F.3d 1016 (11th Cir. 2020).
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not be excluded from the franchise. While the district court first denied a stay pending
appeal,1'® the Eleventh Circuit granted the stay pending appeal in anticipation of an en
banc hearing.}134 Plaintiffs appealed the stay, but the Supreme Court denied the plaintiffs
application to vacate.!''® In September 2020, an en banc lEleventh Circuit reversed the
judgment of the district court, holding that the challenged law did not violate equal
protection nor the Twenty-Fourth Amendment, 116

115. Casey v. Gardner — New Hampshire 2019

On February 13, 2019, the ACLU and the ACLU of New Hampshire filed a federal lawsuit
challenging a New Hampshire law that unconstitutionally restricts the right to vote for
students, young people, and new residents to the state.1117 The law, HB 1264, burdens their
right to vote and acts as a “poll tax” by intending to require new voters to shift their home
state driver’s licenses and registrations to New Hampshire — which can add up to
hundreds of dollars — solely for exercising their right to vote.

The lawsuit was brought on behalf of two Dartmouth College students who would have
been required to pay for New Hampshire driver’s licenses if they vote in New Hampshire. If
they did not change their licenses and registration, they could face civil penalties. The
lawsuit cites a violation of the Twenty-Sixth Amendment, which lowered the voting age to
18 in 1971. The Amendment’s aim was not only to allow young people to vote, but also to
encourage voting by eliminating obstacles. Laws such as HB 1264 aimed at college students
target young people in violation of the purpose of the 26th Amendment.

The state filed a motion seeking to have the case dismissed, which was denied.
Subsequently, plaintiffs moved for a prelimmary injunction, secking to prevent voter
confusion by preventing the state from enforcing the challenged statute, which was denied.
Eventually, the federal court certified five questions of state law that were implicated by
the lawsuit to the New llampshire Supreme Court, essentially asking them to clarify
certain points before the lawsuit moved forward. In May 2020, the state supreme court held
that state law required college students to shift their driver’s licenses and registrations to
New Hampshire, and given this interpretation of state law, plaintiffs voluntarily dismissed
the case afterward.1118

116. League of Women Voters of Tennessee v. Hargett — Tennessee 2019
Iiven though Tennessee ranks 44th in the U.S. for voter registration, during the 2018

midterm election, the state saw a surge in registrations. Rather than providing greater
resources to manage the influx, in response, the Tennessee General Assembly passed a

112 Jones v. DeSantis, No. 4:19CV300-RH/MJF, 2020 WL 5646125 (N.D. Fla. June 14, 2020).
1114 MeCoy v. Governor of Fla., No, 20-12003-AA, 2020 WL 4012843 (11th Cir. July 1, 2020).
1115 Raysor v. DeSantis, 140 S. Ct. 2600, 207 L. Ed. 2d 1120 (2020).

1116 Jones v. Gov'r of Fla., 975 F.3d 1016 (11th Cir. 2020) (en banc).

117 Casey v. Gardner, No. 1:18-¢v-00148-JL (D. N1 Feb. 13, 2019).

1118 See Casey v. New Hampshire Sec’y of State, 173 N.H. 266 (2020).
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measure that creates severe penalties against those who fail to comply with onerous and
unnecessary requirements, including one mandating state training, which is the
organization’s responsibility to administer, and one limiting the ability of groups to follow
up with applicants who file incomplete forms.

On May 9, 2019, the ACLU, the ACLU of Tennessee, Campaign Legal Center, and Fair
Elections Center filed a federal lawsuit, challenging the Tennessee law.1119 The lawsuit was
filed on behalf of the League of Women Voters of Tennessee, American Muslim Advisory
Council, Mid-South Peace & Justice Center, Rock the Vote, and Spread the Vote. The
complaint charged the new law violates freedom of speech, freedom ol association, due
process, and the fundamental right to vote under the First and Fourteenth Amendments.
Along with the lawsuit, the groups filed a notice letter to the state citing violations of the
National Voter Registration Act.

On September 12, 2019, following the filing of an amended complaint, with additional
claims and parties, and an unsuccessful motion to dismiss from the defendants, state
officials in charge of elections, the court issued a preliminary injunction against the law, 1120
The court found that the law “creates an onerous and intrusive regulatory structure for
problems that, insofar as they are not wholly speculative, can be addressed with simpler,
less burdensome tools.” 121 The defendants declined to appeal the preliminary injunction,
meaning it would remain in effect through the 2020 elections. On October 26, 2020, with
the consent of the plaintiffs, the court ordered that the case be voluntarily dismissed.

117. Georgia NAACP v. Dekalb County Board of Elections - Georgia 2020

On February 26, 2020, the Lawyers’ Committee for Civil Rights Under Law, the ACLU of
Georgia, and the ACLU filed a federal lawsuit on behall of the Georgia State Conference of
the NAACP and the Georgia Coalition for the People’s Agenda.'?2 The lawsuit alleges that
DeKalb County election officials are purging eligible voters in violation of federal law and
the U.S. Constitution. Counsel sent notice letters in August, September, and October 2019,
as required under the federal National Voter Registration Act (NVRA), asking the county to
stop the practice. An investigation has revealed that DeKalb County falsely claimed they
have been purging voters at the request of Decatur city officials, even though the city never
made any such request nor are municipalities permitted to challenge voters’ eligibility
under state law.

DeKalb County also purged voters registered at the Decatur Peer Support, Wellness, and
Respite Center, [alsely alleging that no one could vote while living at that location.
However, people can stay overnight up to seven days a month and many consider the center
to be their “home base” where they receive their mail, receive and apply for services, and

119 League of Women Voters of Tenn. v. Hargett, No. 3:19-cv-00385 (M.D. Tenn. May 9, 2019).
1120 League of Women Volers v. Hargett, 400 F.Supp.3d 706 (M. D. Tenn. 2019).
121 I, at 733,

1122 Georgia State Conf. of the NAACP v, DeKalb Cty. Bd. of Elecs., No. 1:20-¢v-00879 (N.D. Ga. Feb.
26, 2020).
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conduct meetings and other activities. The NVRA’s protections are intended to ensure that
voter list maintenance programs are administered uniformly and in a non-discriminatory
manner. Stable housing is not a legal prerequisite to voting, and Georgians who are
homeless or housing insecure are permitted to vote under state and federal law.

The governmental defendants filed a motion to dismiss, which was denied on September 2,
2020.11%8 In July 2021, the parties finalized a settlement agreement.

118. (a) Ohioans for Secure and Fair Elections v. LaRose - Ohio 2020

Ohio, like many states, guarantees its citizens the right to amend their constitution using
the ballot initiative process. In 2020, Ohio citizens formed Ohioans for Secure and Fair
Elections, proposing the Secure and Fair Elections Amendment to the constitution, which
would have safeguarded the right to vote against suppressive voting laws which seek to
limit access to the ballot.?** As the period for gathering signatures for the November 2020
ballot began, the proponents of this measure submitted it to the Ohio Ballot Board, the
entity responsible for the state law requirement that initiatives only cover one subject.

On March 2, 2020, the Board voted to divide the proposed amendment into four separate
amendments, arguing that the Ohio constitution’s requirement that a ballot meagure only
cover a single subject required it to do so, even though all of the provisions of the proposed
amendment related {o single subject of voting.1'?® This imposed serious burdens on the
initiative proponents: because of the ruling, they would then have to gather four times as
many signatures, effectively denying them access to the ballot with the full proposed
amendment.

On March 5, 2020, the ACLU filed a lawsuit directly in the Ohio Supreme Court,
challenging Ohio’s requirements for signature gathering for upcoming ballot initiatives on
behalf of proponents of a proposed constitutional amendment and seeking to have the
amendment certified for the ballot.?'2¢ On April 14, 2020, the state supreme court issued a

1128 Georgia State Conf. of the NAACP v. DeKalb Cnty. Bd. of Reg'n and Elecs., 484 F Supp.3d 1308
(N.D. Ga. 2020).

124 See Letter from Donald J. McTigue to Ilon. Dave Yost, Ohio Attorney General Re: The Secure
and Fair Elections Amendment (Feb. 10, 2020), available ai

https://www.ohioattorneygeneral. gov/getattachment/c380e08c-ef3f-4408-b{l6-ad4530339393/The-
Secure-and-Fair-Elections-Amendment-(Resubmiss.aspx (submitting amendment summary to state
officials for certification),

1125 March 2, 2020 Letter from Jeff Flobday, Secretary, Ohio Ballot Board to Dave Yost, Ohio
Attorney General, Re: Ballot Board Determination that the Secure and Fair Elections Amendment
Contains Four Separate Constitutional Amendments, available ai
https://www.acluohio.org/sites/default/files/OhioansForSecure AndFairElections EtAl-v-Larose EtAl-
RelatorsComplaint_2020-0305.pdf.

1126 Original Action in Mandamus, State ex rel. Ohioans for Secure and Fair Elections v. LaRose, No.
2020-0327 (Oh. Mar. 5. 2020).
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writ of mandamus against the Ohio Ballot Board, compelling it to certify the initiative
petition as containing only one subject,.1%7

(b) Thompson v. Dewine — Ohio 2020

Shortly afterward, on April 27 2020 — as the COVID-19 pandemic spread across the
country, and states, including Ohio, issued stay at home orders — three individuals who
wished to circulate petitions for ballot initiatives in municipal elections filed a lawsuit in
federal court.1228 On April 80, the ACLU and the ACLU of Ohio moved to intervene, with
our own complaint and motion for preliminary relief, on behalf of Ohioans for Secure and
Fair Elections.?'% Both the plaintiffs and our clients argued that with the restrictions on
gatherings and the risks of face-to-face contact necessary to gather petition signatures,
Ohio’s signature requirements for ballot initiatives, as applied during the COVID-19
pandemic, burdened citizens’ right to participate in the political process.

On May 19, 2020, the court partially granted the motions for injunctions.!1# Specifically, it
ordered the state to accept electronic signatures on petitions, and extended the deadline for
signature gathering from July 1 to July 31. The next day, the state defendants appealed the
ruling to the Sixth Circuit on an emergency basis, secking a stay of the order. In an
unusual move, the state also asked the Sixth Circuit to take the case en banc initially,
rather than having a three-judge panel make a decision, as is the norm. On May 26, the
appeals court granted the stay, meaning that despite stay-at-home orders, proponents of
ballot initiatives would, somehow, still have to gather the usual number of signatures in a
month’s time.}1! Aflter the stay was issued, plaintiffs filed a motion in the U.S. Supreme
Court, seeking an order vacating the stay, even partially, though these efforts were
unsuccessful . 1132 Therefore, on August 20, we moved to be dismissed from the appeal, as the
deadline had passed and our position had become moot.

119. Western Native Voice v. Stapleton ~ Montana 2020

Due to the great distances between people and places in Montana, the majority of voters in
the state vote by mail. Rural tribal communities, including those on Native reservations,
work with get-out-the-vote organizers to collect and transport ballots to election offices that
would otherwise be inaccessible. This is of particular importance for Native American
communities, given the disproportionate lack of access to vehicles and vast distances
between voters and post offices on reservations. In 2018, the Ballot Interference Prevention
Act (BIPA), a legislatively-referred ballot initiative, became law.}'38 BIPA imposed severe

127 State ex rel. Ohioans for Secure & Fair Elections v. LaRose, 159 Ohio St.3d 568 (2020).

q . No. 2:20-cv-02129 (8.D. Oh. Apr. 27, 2020).

1128 Motion to Intervene, Thompson v. Dewine, No. 2:20-¢v-02129 (S.1D. Oh. Apr. 30, 2020), Dkt. 13.
1120 Thompson v. Dewine, 461 F.Supp.3d 712 (S.D. Oh. 2020).

1181 Thompson v. Dewine, 959 F.3d 8041 (6th Cir, 2020).

1182 See Thompson v. Dewine, No. 19A1054, 2020 WL 3456705 (2020) (denying motion to vacate stay).
1133 Mont. Code Ann. § 13-35-701, et seq.
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restrictions on ballot collection efforts that are vital to Native American voters, particularly
those who live on rural reservations, by limiting who could return a voted ballot and the
total number of ballots any one person could return. This directly targeted efforts to boost
turnout within tribal communities, who rely heavily on ballot collection elforts.

On March 20, 2020, the ACLU, the ACLU of Montana, and the Native American Rights
Fund sued in Montana state court, representing Western Native Voice and Montana Native
Vote, two organizations that promote political engagement in the Native American
community.¥% On average, the two plaintiff organizations would collect over 85 ballots per
organizer, while BIPA limited each organizer to only six ballots. The lawsuit challenged
BIPA with violating the voting and due process rights of individuals living on reservations,
as well as the free speech and association rights of Western Native Voice and Montana
Native Vote as they engage in ballot collection on reservations.

On May 20, 2020, the court issued a preliminary injunction, blocking BIPA in advance of a
June 2 primary election, and setting the matter for a hearing. On July 7, 2020, the court
granted the plaintiffs’ request for preliminary relief, finding that “BIPA serves no
legitimate purpose; it fails to enhance the security of absentee voting; it does not make
absentee voting easier or more efficient; it does not reduce the costs of conducting elections;
and it does not increase voter turnout.” %5

The case went to trial in September 2020, and on September 25, the court issued its ruling,
finding that plaintiffs presented “cold, hard data” about the impact on Native Americans,
and how the costs of BIPA are “simply tofo] high and tofo] burdensome to remain the law of
the State of Montana.”113%

120. Texas Democratic Party v. DeBeauvoir — Texas 2020

Texas election law requires that to vote by mail, a voter must have “a sickness or physical
condition that prevents the voter from appearing at the polling place on election day
without a likelihood of ... injuring the voter’s health.”137 On March 20, 2020, as the COVID-
19 pandemic began its initial spread across the country, several registered voters and the
Democratic National Committee sued the Texas Secretary of State, seeking a declaration
that the public health emergency constituted a qualifying disahility for purposes of
absentee voting.

On April 2, 2020, the ACLU, the ACLU of Texas, and the Texas Civil Rights Project moved
to join the ease on behalf of an individual voter, the League of Women Voters of Texas,
MOVE Texas, and other plaintiffs to determine whether Texas law allowed all registered

s Western Native Voice v, Stapleton, No. DV-2020-377 (Mont. Dist. Ct. Mar. 20, 2020).

1135 Order Granting Plaintiff's Motion for Preliminary Injunctive Relief, Western Native Voice v.
Stapleton, No. DV-2020-377, at 9 (Mont. Dist. Ct. July 7, 2020).

1136 Courts Findings of Fact, Conclusions of Law and Order, Western Native Voice v. Stapleton, No.
DV 20-0377 (Mont. Dist. Ct. Sept. 25, 2020).

1137 Tex. Elec. Code. § 82.002(a).
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voters to request a mail-in ballot.!1%% After a hearing in which the court heard testimony
concerning COVID-19 and arguments from both sides, the court ruled for the plaintiffs and
ordered that all Texans be allowed to vote by mail due to the COVID-19 pandemic for
clections held in July 2020.113¢ The court scheduled further hearings to determine how to
handle the November elections, while the state appealed the court’s ruling governing the
July elections. On May 27, 2020, in a separate case, the Texas Supreme Court ruled that
voters could not vote absentee solely due to the risk of COVID-19, but elections officials
could take individual circumstances, including heightened risk of COVID-19, into account
when processing absentee ballot applications.''4° Following this ruling, plaintiffs
voluntarily dismissed their case.

121. Black Voters Matter v. Raffensperger - Georgia 2020

Arising in the context of the COVID-19 pandemic, this lawsuit challenged Georgia’s
practice of requiring voters to buy postage stamps when submitted mail-in absentee ballots
and absentee ballot applications.!*! The legal claim was straight-forward: The Constitution
bans poll taxes, and postage costs money. Requiring Georgia voters to pay postage when
submitting mail-in absentee ballots amounts to a poll tax. Plus, because the COVID-19
pandemic made it unrealistic for most, il not all, voters to cast ballots in-person, the state is
essentially forcing voters to pay in order to participate in our democracy. In addition to poll
tax claims, the lawsuit also alleged that the requirement was an unconstitutional burden
on the right to vote.

On April 8, 2020, the ACLU and the ACLU of Georgia filed the lawsuit, seeking a
preliminary injunction to require election officials to provide prepaid returnable envelopes
for absentee ballots and absentee ballot applications.!'42 Notably, this requested reliel
would not be burdensome: the law requires election officials to provide postage prepaid
returnable envelopes for other purposes. In May 2020, the court denied the motion for a
preliminary injunction with respect to the June elections, and in August 2020, the court
dismissed the remainder of the motion for a preliminary injunction and the poll tax
claim.1143 Plaintiffs appealed the decision in September 2020, and the case is still pending
in the Eleventh Circuit.1t#*

1138 Potition in Intervention, Texas Democratic Party v. DeBeauvoir, No. D-1-GN-20-001610 (Tex.
Dist. Ct. Apr. 2, 2020).

1139 Order on Application for Temporary Injunctions and Plea to the Jurisdiction, Texas Democratic
Party v. DeBeauvoir, No. D-1-GN-20-001610 (Tex. Dist. Ct. Apr. 17, 2020).

1140 I re State of Texas, 602 S W .3d 549 (Tex. 2020).
14 Black Voters Matter Fund v. Raffensperger, No. 1:20-cv-01489 (N.D. Ga. Apr. 8, 2020).

1142 Motion for Preliminary Injunction, Black Voters Matfer Fund v. Raffensperger, No. 1:20-cv-01489
(N.D. Ga. Apr. 8, 2020), Dkt. 2.

1145 See Black Voters Maiter Fund v. Raffensperger, 478 F.Supp.3d 1278 (N.D. Ga. 2020).

144 Black Voters Matter Fund, Inc. v. Raffensperger, 478 F Supp.3d 1278, appeal docketed, No. 20-
13414 (11th Cir. Sept. 9, 2020).
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122. Missouri NAACP v. Missouri - Missouri 2020

On April 17, 2020, the ACLU, the ACLU of Missouri, and the Missouri Voter Protection
Coalition filed a lawsuit in state court, representing the NAACP of Missouri, the League of
Women Voters of Missouri, and several individual voters.1145 The lawsuit sought to proteet
the right to vote by mail in the context of the COVID-19 pandemic: even though the state
legislature had recently expanded access to vote by mail to all voters due to the pandemic,
it had left in place the requirement that voters needed a notary seal on their absentee
ballot. The suit argued that this requirement conflicted with Missouri statutes, as well as
the state constitution’s guarantee of equal protection, given different counties’ policies on
expanding access to absentee ballots resulted in wildly different opportunities to vote.

On May 5, the defendants submitted a motion to dismiss, which was granted 13 days later.
However, the plaintiffs immediately appealed this ruling, and the Missouri Supreme Court
unanimously ruled in favor of the plaintiffs — allowing their lawsuit to proceed — on June
23, 2020.114 On remand, the trial court denied a motion for a preliminary injunction on
July 10, 2020,117 and after a trial in September 2020, entered judgment against plaintiffs
on all counts.1148 This decision was affirmed by the Missouri Supreme Court on October 9,
2020, ending the case 1'%

123. League of Women Voters of Virginia v. Virginia State Board of Elections ~
Virginia 2020

Under Virginia law, any voter who submits an absentee ballot by mail must open the
envelope containing the ballot in front of another person, fill out the ballot, and then have
that other person sign the outside of the ballot envelope before it is mailed back. In the
context of the COVID-19 pandemic, these requirements may place voters at risk,
particularly those who live alone and cannot risk contact with others outside their
household.

On April 17, 2020, the ACLU and the ACLU of Virginia sued in federal court to protect the
rights of Virginia voters.115 The lawsuit, brought on behalf of the League of Women Voters
and several individual voters, argued that enforcing the witness requirement in the
pandemic burdened the fundamental right. to vote and due to Virginia’s long history of

1145 Missouri Conf. of the NAACP v. Missourt, No. 20AC-CC00169 (Mo. Cir. Ct., Cole Cnty. April 17,
2020).

148 Missourt Conf. of the NAACP v. Missouri, 601 S.W .3d 241 (Mo. 2020).

1147 Order Denying Request for Preliminary Injunction, Missouri Conf. of the NAACP v, Missouri, No.
20AC-CC00169-01 (Mo. Cir. Ct., Cole Cnty. July 10, 2020).

1148 Findings of Facts, Conclusions of Law, and Final Judgment, Missouri Conf. of the NAACP v.
Missourt, No. 20AC-CC00169-01 (Mo. Cir. Ct., Cole Cnty. Sept. 24, 2020).

1149 607 S.W.3d 728 (Mo. 2020).

1150 League of Women Voters of Virginia v. Virginia Board of Flections, No. 6:20-¢v-00024-NKM (W.D.
Va. 2020).
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discrimination would disproportionately impact Black voters, a violation of the Voting
Rights Act.

Shortly after the lawsuit was filed, the plaintiffs and state defendants, as well as six voters
who wished to intervene in the litigation, reached a consent decree which would govern the
June 2020 primaries. 5! Under the decree, the state agreed to waive the witness
requirement.1% Following the primaries, in July 2020, plaintiffs moved for a preliminary
injunction seeking essentially the same relief, and again, the parties came to an agreement
that the state would waive the witness requirement for the November general election. This
second consent decree was approved on August 21, 2020.14% The plaintifls subsequently
dismissed their case voluntarily.

124. Thomas v. Andino - South Carolina 2020

To cast an absentee ballot, South Carolina requires voters to fall into certain categories of
eligibility, including inability to vote in person “because of injury or illness.” % 1t further
falls within a minority of states that requires voters to find a witness to sign their absentee
hallot envelope. During the COVID-19 pandemic, state officials took the view that self-
isolating due to the pandemic did not qualify voters under the “injury or illness” language.
Therefore, on April 22, 2020, the ACLU, the ACLU of South Carolina, and the NAACP
Legal Defense and Educational Fund filed a lawsuit in federal court challenging these
requirements. 1% Brought on behalf of individual voters and The Family Unit, a non-profit
charitable organization, the lawsuit argued that as applied to voters during the pandemic,
these provisions violated the Constitution and the Voting Rights Act.

Shortly after the suit was filed, on May 13, 2020, the governor of South Carolina signed a
law allowing voters to cite the COVID-19 pandemic as a valid reason to vote with an
absentee ballot, though the law preserved the witness requirement.1% On May 25, the
court issued an order granting the plaintiffs’ request for a preliminary injunction, barring
elections officials from enforcing the witness requirement.***” Both the law and the court’s
order covered only the June 2020 primaries.

On July 13, the plaintiffs amended their complaint, adding the South Carolina conference
of the NAACP as a plaintiff and a ¢laim that the witness requirement violates the
Americans with Disabilities Act.?'® In September, shortly before a trial on the claims was

ust League of Women Voters of Virginia v. Virginia State Bd. of Elecs., 458 F.Supp.3d 442 (W.1). Va.
2020).

us2 I,
1155 481 F.Supp.3d 580 (W.D. Va. 2020).

15 § C. Code Ann. § 7-15-310.

158 Thomas v. Andino, No. 3:20-cv-01552-JMC (D.S.C. Apr. 22, 2020).

1156 5 .J. Res. 635, 123rd Gen. Assemb, (S.C. 2020).

157 Thomas v. Andino, No. 3:20-cv-01552, 2020 WL 2617329 (D.S.C. May 25, 2020).

188 First Amended Complaint, Thomas v. Andino, No. 3:20-cv-01552-JMC (D.S.C. July 13, 2020).
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set to being, the state legislature passed another bill removing the excuse requirement for
the November election, meaning the trial would cover only the witness requirement. Then,
on September 18, four days before trial was set to begin, the court stayed the case in light of
a parallel lawsuit which functionally rendered some of the claims moot. In that suit,
Middleton v. Andino, the court issued an injunction against the witness and excuse
requirements. 1159

This injunction was then appealed to the Fourth Circuit, which stayed the injunction on
September 24.1160 The following day, the full Fourth Circuit voted to vacate the stay,
allowing the lower court’s injunction to go back into effect.**$! Shortly thereafter, on
October 5, the Supreme Court reinstated the Fourth Circuit’s stay, meaning the absentee
ballots would need witness signatures.'*®? The Court’s order did carve out those absentee
ballots already received and those in the mail at the time they ruled, to honor those voters’
interests.

125. Judicial Watch v. Commonwealth of Pennsylvania — Pennsylvania 2020

Voter purges are a serious threat to the right to vote. Although list maintenance, when
done responsibly, is appropriate and necessary for election administration, improper purges
remove eligible voters, which can result in them being turned away from the polls. States
and counties have sometimes engaged in overzealous or sloppy list maintenance which
erroneously remove voters, and frequently, these practices disproportionately sweep in
voters of color. Unfortunately, there are groups that attempt to compel state entities to
conduct these purges, claiming they help protect against voter fraud.

In one such lawsuit, Judicial Watch, an organization well known for its efforts to
disenfranchise voters, attempted to compel three counties around Philadelphia to conduct
such a purge.118 The suit sought to remove thousands of voters from the rolls, based on
Judicial Watch’s unverified, self-generated data, similar to litigation it brought around the
country. Notably, the group sued on April 29, 2020, as the defendants, elections officials,
were attempting to respond to the COVID-19 pandemic, and if the lawsuit had been
successful, such a purge program would have siphoned off resources from more pressing
matters.

After the suit was filed, on May 11, the ACLU, the ACLU of Pennsylvania, Lawyers’
Committee for Civil Rights Under Law, and Simpson Thacher & Bartlett LLI moved to
intervene in the case, representing Common Cause Pennsylvania and the League of Women
Voters of Pennsylvania.lt%t After briefing on the topic, the motion to intervene was granted

1159 488 F.Supp.3d 261 (D.S.C. 2020).

1180 Middleton v. Andino, No. 20-2022, 2020 W1 5739010 (4th Cir.).

181 976 F.3d 403 (4th Cir. 2020) (en banc).

182 Andino v. Middleton, 141 S. Ct. 9 (2020) (Mem.).

183 See Judicial Watch v. Commonwealth of Pennsylvania, No. 1:20-CV-708 (M.D. Pa. Mar. 8, 2021).

1184 Motion to Intervene as Party Defendants, Judicial Watch v. Commonwealth of Pennsylvania, No.
1:20-CV-708 (M.D. Pa. Mar. 8, 2021), Dkt. 4.
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in November 2020, and the case continued.*®® On March 8, 2021, the court dismissed
Judicial Watch’s claims against the three counties that they improperly failed to meet their
list-maintenance and disclosure obligations under federal law. 1168

126.  Fitisemanu v. United States — American Samoa 2020

On May 12, 2020, The ACLU filed an amicus bricf in connection with a case addressing the
constitutionality of the federal law designating persons born in American Samoa as “non-citizen U.S,
nationals.”*¢” The bricf supports the district court’s judgment that the Fourtecnth Amendment’s
Citizenship Clause applies to American Samoa and “Congress has no authority” to deny the plaintiffs
citizenship as a result. The brief focuses on core rights and benefits inherent to U.S. citizenship that have
been wrongfully denied to persons bormn in American Samoa — particularly, to those residing in the fifty
states or District of Columbia. On June 15, 2021 the Tenth Circuit reversed the district court, finding that
persons born in American Samoa were not birthright citizens, !'**

127. Lay v. Goins -~ Tennessee 2020

Most states allow any eligible voter to cast an absentee ballot, but Tennessee requires that
voters provide an excuse to do so. The state has a very narrow set of eriteria to quality for
absentee voting, meaning the vast majority of voters would be forced to vote in person — or
avoid voting at all {or fear of becoming ill during the COVID-19 pandemic, disenfranchising
thousands. As part of its efforts to ensure safe access to the ballot, on May 15, 2020, the
ACLU, together with the ACLU of Tennessee and Dechert 1LLP, filed a lawsuit seeking to
make absentee voting available to all eligible Tennessee voters during the pandemic.'*%®

The lawsuit, filed in Tennessee state court, requested an order blocking the state from
enforcing the excuse requirement for the 2020 election calendar while COVID-19
transmission is occurring; issue guidance instructing local election officials to issue
absentee ballots to all eligible voters; and conduct a public information campaign informing
voters about the elimination of the excuse requirement at this time. On June 3, the court
held a hearing on the impact of expanded absentee voting, because the state argued
expanding it as requested would pose logistical hurdles, and the next day, the court granted
the requested injunction. In an order issued shortly afterward, the court required the state
to waive the excuse requirement and mail an absentee ballot to any Tennessee voter who
requested one.1'70

1165 Id. at Dkt. 50.

1186 Judicial Watch v. Pennsylvania, 2021 WL 858865 (M.D. Pa. Mar. 8, 2021).

187 Fitisemanu v. United States, No. 20-4017 & 20-4019, 2021 WL 2431586 (10th Cir. 2021).
1188 I,

495 Lay v. Goins, No. M2020-00832-SC-RDM-CY (Tenn. Chane. Ct. May 15, 2020).

1170 June 4, 2020 Memorandum And Order Granting Temporary Injunction To Allow Any Tennessee
Registered Voter To Apply For A Ballot To Vote By Mail Due To COVID-19, Lay v. Goins, No.
M2020-00832-SC-RDM-CV (Tenn. Chanc. Ct. June 4, 2020).
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Remarkably, defendants then instructed local election officials not to send absentee ballots,
despite the court’s order. On June 8, plaintiffs submitted a motion to enforce the order,
while defendants submitted an appeal seeking a stay of the order. On June 11, the court
issued a ruling that defendants had to comply with the order immediately, while the appeal
remained pending in the state supreme court.

On June 24, the Tennessec Supreme Court declined to block the lower court ruling ordering
the state to make absentee voting available to every eligible voter for all elections in
2020.117 Subsequently, on August 5, 2020, the Tennessee Supreme Court issued a final
decision, holding that the state must permit every eligible voter with an underlying health
condition that makes them vulnerable to COVID-19, as well as any voter who is a caretaker
for such individuals, to vote by mail in all elections in 2020.1172

128. League of Women Voters of Michigan v. Benson — Michigan 2020

In 2018, Michigan voters overwhelmingly approved Proposal 3, a ballot initiative that gives
voters a constitutional right to submit an absentee ballot, including by mail, at any point in
the 40 days before an election. Despite this, in the spring of 2020, Michigan clections
officials announced they would require ballots to be received by Election Day, as opposed to
postmarked by Election Day and contradicting the plain text of the initiative. According to
data from the Michigan Secretary of State, 1.75% of absentee ballots were rejected for the
May 5, 2020 election because they arrived after 8:00 pm on Election Day. On May 22, 2020,
the ACLU, the ACLU of Michigan, Goodman Acker, and Arnold & Porter filed a lawsuit in
Michigan state court, seeking a writ of mandamus compelling election officials to count
ballots reccived with a postmark on or before Election Day.*% Brought on behalf of
individual voters and the League of Women Voters of Michigan, the suit argued that the
Election Day deadline violated various provisions of Michigan law, including the state
constitution’s guarantee of the right to vote via absentee ballot.

On July 14, 2020, the Michigan Court of Appeals upheld the policy, meaning that absentee
ballots must be received by the day of the primary.1?* Plaintifls promptly appealed to the
Michigan Supreme Court, which declined to review the judgment below on July 31,
2020.117 Justice Bernstein dissented from the denial of review, stating that “[tjhe people of
Michigan deserve nothing less” than full review of the claims, given the “undoubtedly ...
significant role in the upcoming general clection” that absentee ballots would play.1% The
plaintiffs moved for reconsideration of the July 31 order, which the state supreme court

17 Qrder, Lay v. Goins, No. M2020-0823-SC-RDM-CV (Jun. 24, 2020) (per curiam).

1 Fisher v. Hargett, 604 S W .3d 281 (Tenn. 2020).

17 League of Women Voters of Michigan v. Benson, No. 353654 (Mich. Ct. App. May 22, 2020).
174 Leaguee of Women Voters of Michigan v. Benson, 333 Mich App. 1 (Mich. Ct. App. 2020).
17 League of Women Voters of Michigan v. Sec’y of State, 506 Mich. 886 (2020).

1176 [d. at 308 (Bernstein, J., dissenting).
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denied on September 11, 2020.1177 Therefore, the November election went forward with a
requirement that ballots be received, rather than postmarked, by Election Day.

129. Collins v. Adams - Kentucky 2020

On May 27, 2020, the ACLU, the ACLU of Kentucky, Lawyers’ Committee for Civil Rights
Under Law, and the law firm Covington & Burling filed a lawsuit in federal court, on behalf
of the League of Women Voters of Kentucky, the Louisville Urban League, and the
Kentucky NAACP, as well as individual voters.?17 The suit challenged various provisions of
Kentucky election law, including the narrow list of permissible reasons to vote by mail and
a photo 1D requirement for voting in person and applying for a mail-in ballot. The latter
burdens the right to vote, because obtaining the proper photo 1D would force voters to visit
ID-issuing offices in person — a huge issue because many of the offices that issue 1Ds were
closed due to the pandemic,

On July 10, 2020, plaintiffs moved for a preliminary injunction, seeking to enjoin state
defendants from enforcing the voter ID and excuse requirements — in other words, ordering
the state to continue its procedures from the June 23, 2020 election.!*?™ On August 20, 2020,
the state Board of Elections voted to adopt regulations allowing anyone with a fear of
contracting COVID-19 to vote by mail. The regulations further stated that the Board would
not be enforcing the new photo ID law for mail-in ballots, and would be offering an
exception for those voting in person who were unable to get a photo 1D due to the pandemic.
Due to these regulations, on August 27, 2020, the parties jointly agreed to dismiss the
Case‘uao

130. NAACP Minnesota-Dakotas Area State Conference v. Simon ~ Minnesota
2020

In May 2020, as part of its adaptation to the COVID-19 pandemic, the Minnesota
legislature passed a bill allocating money for sanitizing polling places and granting more
flexibility for polling place locations. However, it declined to expand voting by mail, over the
objections of Democratic Farmer-Labor lawmakers. 118!

On June 4, 2020, the ACLU, the ACLU of Minnesota, and Faegre Drinker LLP sued the
Minnesota Secretary of State, representing the state conference of the NAACP as well as

177 League of Women Voters of Michigan v. Secly of State, 506 Mich. 905 (2020).
178 Collins v. Adams, No. 3: 20-cv-00375 (W.D. Ky. May 27, 2020).

1179 Motion for Preliminary Injunction, Collins v. Adams, No. 3: 20-cv-00375 (W.D. Ky. May 27,
2020), Dkt. 30.

1180 Joint Stipulation of Dismissal, Collins v. Adams, No. 3: 20-cv-00375 (W.D. Ky. May 27, 2020),
Dkt. 58.

1181 See Brian Bakst, Legislature Agrees on Measures to Make Veting Safer, MPR News (May 7, 2020
8:33 PM), htips:/www.mprnews.org/story/2020/05/07/legislature-agrees-on-measures-to-make-
voting-safer.
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individual voters, seeking to make voting safer in the middle of the pandemic.'**? The suit
sought an order that the state mail absentee ballots to all registered voters, and the
requirerent that voters have a witness sign their ballot envelope be suspended due to the
risks of COVID-19 under the protections of the Minnesota constitution, including its
guarantee of the fundamental right to vote.

On July 2, 2020, plaintiffs moved for a preliminary injunction, requesting the same relief,
and on July 17, representatives from the Trump presidential campaign and Republican
party moved to intervene. In an August 3 order, the court denied the preliminary injunction
and allowed the interventions; however, it did allow the original parties to settle the
witness signature issue.'8 After further discussions, on September 17, state officials
agreed to mail absentee ballot applications to registered voters for the November

election. 118

131. Connecticut NAACP v. Merrill - Connecticut 2020

On April 20, 2020, as the COVID-19 pandemic spread across the country, Connecticut

Governor Ned Lamont issued an executive order mandating the expansion of absentee

ballot, access for the primary election, rescheduled to August. However, this was not

extended to cover the November general election, meaning that the vast majority of voters

would have to vote in-person — or choose not to vote at all, for fear of becoming ill — due to
Jonnecticut’s narrow list of eligibility criteria to vote by mail.

On July 2, 2020, the ACLU and the ACLU of Connecticut. filed a lawsuit in federal court, on
behalf of the Connecticut State Conference of the NAACP and the League of Women Voters
of Connecticut, as well as an individual voter who required alternatives to voling in person
due to being in a risk group from COVID-19.1185 The suit alleged a violation of Section 2 of
the Voting Rights Act, due to the disproportionate impact this would have on Black voters,
and the constitutional right to vote. The parties reached a favorable settlement in
September 2020, with the state agreeing to allow all voters to vote by mail without an
excuse, and the lawsuit was dismissed on September 25, 2020.1186

132. People First of Alabama v. Merrill — Alabama 2020

On May 1, 2020, the NAACP Legal Defense and Educational Fund, the Southern Poverty
Law Center, and the Alabama Disabilities Advocacy Program sued state officials,
challenging three provisions of Alabama law: the requirement that an absentee ballot be

1182 NAACP Minnesota-Dakotas Area State Conf. v. Simon, No. 62-CV-20-3625 (Minn. Dist. Ct. Jun.
4, 2020).

185 Qrder, NAACP Minnesota-Dakotas Area State Conf. v. Simon, No. 62-CV-20-3625 (Minn. Dist.
Ct. Aug. 3, 2020).

1184 See Plaintiffs” and Defendant’s Joint Motion to Dismiss Counts 1T & IV, NAACP Minnesota-
Dakotas Area State Conf, v. Simon, No. 62-CV-20-3625 (Minn. Dist. Ct. Aug. 3, 2020).

185 Connecticut Conf. of the NAACP v. Merrill, No. 3:20-cv-909 (D. Conn. July 2, 2020).

1186 Notice of Voluntary Dismigsal, Connecticut Conf. of the NAACP v. Merrill, No. 3:20-cv-508 (D.
Conn. Sept. 25, 2020).
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signed by a notary or two adult witnesses, the requirement that absentee ballots include
copies of a valid photo ID, and the ban on counties offering curbside voting.1'#7 It argued
that these provisions, as applied to voters in the context of a deadly pandemic,
unconstitutionally burdened the right to vote and violated the Voting Rights Act and
Americans with Disabilities Act.

On May 12, 2020, plaintiffs moved for a preliminary injunction barring the enforcement of
all three provisions, which, on June 15, the court granted, though only with respect to the
upcoming July 14 elections. %8 The state promptly applied for a stay of the injunction,
which the Eleventh Circuit denied on June 25,118 The state appealed to the Supreme Court,
which did grant the stay on July 2 — twelve days before the run-off elections. ¥ This meant.
that all three of the challenged provisions were in effect for those elections.

On July 6, the ACLU and the ACLU of Alabama joined the case, filing an amended
complaint that further challenged the limits on eligibility to vote with an absentce ballot, as
well as the three other provisions, seeking to prevent their enforcement for the November
general election.’®* The case went to trial for two weeks in September 2020, and aflter
hearing from witnesses and weighing the evidence, on September 30, the court issued its
decision. 92 It found that the challenged provisions deprived voters of their constitutional
right to vote and violated the Voting Rights Act and Americans with Disabilitics Act, as
applied during the pandemic. Accordingly, it issued a preliminary injunction preventing the
enforcement of the witness requirement, photo 1D requirement, and curbside voting ban.

The state appealed, and on October 13, the Eleventh Circuit issued an order reinstating the
witness and photo 1D bans, while maintaining the lower court order that allowed counties
to implement curbside voting.1#%2 The state further appealed, and on October 21, the U.S.
Supreme Court granted a stay of the remainder of the injunction.!*¢ Therefore, all three
provisions were in effect for the November 2020 elections.

133. Chambers v. North Carolina ~ North Carolina 2020

North Carolina law requires that voters who submit an absentee ballot by mail have at
least one other witness sign their ballot envelope. In the context of the COVID-19
pandemic, this requirement poses a particular threat to people who live alone and those
with underlying conditions that place them at higher risk of developing serious

1187 Poople First of Alabama v. Merrill, No. 2:20-¢v-00619-AKK (N.D. Ala. June 15, 2020).
188 467 F.Supp.3d 1179 (N.D. Ala 2020).

1189 815 Fed. Appx. 505 (11th Cir. 2020).

190 141 S, Ct. 190 (2020) (Mem.).

1191 First Amended Complaint, People First of Alabama v. Merrill, No. 2:20-cv-00619-AKK (N.D. Ala.
Jul. 6, 2020).

1192 491 F.Supp.3d 1076 (N.D. Ala. 2020).
1185 People First of Alabama v, Sec’y of State, No. 20-13695-B, 2020 WL 6074333 (11th Cir, 2020).
194 141 8. Ct. 25 (2020) (Mem.)
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complications from COVID-19. Although normally, the state requires two witnesses, the
legislature enacted a law that temporarily reduced the requirement to only one witness for
purposes of “an election held in 2020.” However, this still placed voters at risk, as they
would have to identify a witness and break self-isolation to attain the required ballot
signature.

On July 10, 2020, the ACLU, the ACLU of North Carolina, and the law firm Sullivan and
Cromwell filed a Jawsuit in North Carolina state court challenging the absentee ballot
wilness requirements.?'# The lawsuit argued that enforcing the witness signature
requirements violated the state constitution’s guarantees of free elections, assembly,
speech, and equal protection.1?® Along with several other voters, Barbara Hart, age 73,
served as a plaintiff. Ms. Hart lives alone, and has a history of breast and lung cancer;
chemotherapy for her breast cancer damaged her heart, leaving her particularly at risk of
severe illness if she contracts COVID-19. Because of this, she had been self-isolating since
March 2020, when the pandemic began. She has voted in every election since she was old
enough to vote, and sought to vote with an absentee ballot in the November election to
protect her health.

On July 21, 2020, the plaintiffs moved for a preliminary injunction to prevent North
Carolina officials from enforcing the witness requirement. On September 3, 2020, the court
denied the motion, finding that the administrative burden of mailing out absentee ballots
with the corrected instructions that plaintiffs requested, namely that the voter did not need
to find a witness, was so burdensome on election officials that it counseled against granting
relief.?1%7 The case was subsequently dismissed on January 11, 2021,

134. (a) Donald J. Trump for President v. Boockvar ~ Pennsylvania 2020

As part of its response to the COVID-19 pandemic, Pennsylvania legislatively implemented
a mail-in voting plan open to all voters for the November 2020 general election. In response,
on June 29, 2020, the Trump presidential campaign and the Republican National
Committee, and other Republican candidates, sued various state officials in federal court,
focusing on the state’s use of drop boxes for mail-in ballots and the procedures used to count
ballots with certain procedural defects.*1 In short, the plaintiffs argued that the
challenged procedures would result in vote dilution, because they insufficiently guarded
against fraud. Shortly after the complaint was filed, on July 15, 2020, the ACLU, the ACLU
of Pennsylvania, Lawyers’ Committee for Civil Rights Under Law, Public Interest Law
Center, and WilmerHale moved to intervene in the case, on behalf of the NAACP
Pennsylvania State Conference, Common Cause Pennsylvania, the League of Women
Voters of Pennsylvania, and several individual voters.

195 Chambers v. North Carolina, No. 20-CVS-500124 (N.C. Sup. Ct. Jul. 7, 2020).
1196 See N.C. Const. Art. 1, §§ 10, 12, 14, 19

1187 Order on Injunctive Relief, Chambers v. North Carolina, No. 20 CVS 500124 (N.C. Sup. Ct. Sept.
3, 2020).

1198 Donald J. Trump for President v. Boockvar, No. 2:20-¢v-00966-NR (W.D. Pa. June 29, 2020).
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At the urging of the state defendants and various intervenors, including the ACLU’s clients,
the court decided to abstain from deciding the case due to a parallel case making its way
through state court.'®® The plaintiffs nevertheless moved for preliminary relief (and a Lift of
the stay), which was denied.12% On September 17, 2020, the Pennsylvania Supreme Court
issued its decision in the parallel state case, clarifying some of the provisions of state
election law and making clear that the underlying basis of the Trump campaign’s lawsuit
was not meritorious. 2% Therefore, the court in the federal case dismissed all claims against
the state officials and entered judgment in their favor.1202

(b) Pennsylvania Democratic Party v. Boockvar - Pennsylvania 2020

In 2019, Pennsylvania enacted a law allowing all qualified voters the opportunity to vote by
mail, without needing to prove some form of special eligibility. On July 10, 2020, the
Pennsylvania Democratic Party filed a petition for review, seeking to clarify certain
provisions of the law, including the placement of drop-boxes, the ballot receipt deadline, the
process for curing potential defects in ballots that would result in them being excluded from
the canvass, the handling of secrecy envelopes meant to cover ballots, and the ability to poll
watchers to observe elections. 203 While these issues would have been important in the first
year of implementation regardless, due to the COVID-19 pandemic and record participation
in absentee balloting — as well as various hotly contested races in Pennsylvania — they took
on new importance.

IFollowing the filing of the initial complaint, the ACLU, the ACLU of Penusylvania,
Lawyers’ Committee for Civil Rights, the Public {nterest Law Center, and the law firm
WilmerHale moved to intervene in the case. Together, we represented three individual
voters, the Black Political Empowerment Project, Common Cause Pennsylvania, the League
of Women Voters of Pennsylvania, and Make the Road Pennsylvania. The court denied this
request, but allowed these clients to file briefs before it as amici curiae, or friends of the
court. Ultimately, on September 17, 2020, the Pennsylvania Supreme Court issued its
decision, largely agreeing with the positions we argued.120 Specifically, the court held that
county boards of elections could set up drop boxes for ballots, and ruled that because of
well-documented issues with the postal service, any ballots that arrive by 5:00 pm on the
Friday after Election Day would be counted, rather than by Election Day itself.

(¢) Trump for President v. Boockvar ~ Pennsylvania 2020

On November 9, 2020, President Trump’s campaign filed a federal lawsuit against
Pennsylvania Secretary of State Kathy Boockvar and the boards of elections of six

1198 See Donald J. Trump for President, Inc. v. Boockvar, 481 F.Supp.3d 476 (W.D. Pa. 2020).

120 Donald J. Trump for President, Inc. v. Boockvar, No. 2:20-cv-00966-NR (W.D. Pa. June 29, 2020),
Dkt. 414, 444, 445,

120t Pepnsylvania Democratic Party v. Boockvar, 238 A.3d 345 (Pa. 2020).

1202 Donald oJ. Trump for President, Inc. v. Boockvar, 493 F.Supp.3d 331 (W.D. Pa. 2020).
1208 Pennsgylvania Democratic Party v. Boockuar, No. 133 MM 2020 (Pa. July 10, 2020).
1204 Pepnsylvania Democratic Party v. Boockvar, 238 A.3d 345 (Pa. 2020).
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counties. ' In their lawsuit, the Trump campaign claims that their election observers were
unable to stand close enough to watch the count of mail and absentee ballots in several
counties. The campaign also asserts that it is illegal and unconstitutional for only some
counties to notify and allow voters to correct mistakes with the declarations on the
envelopes of their mail and absentee ballots. The lawsuit asked the court to issue an order
to prohibit the commonwealth from certifying its presidential election results.

On November 10, the ACLU, the ACLU of Pennsylvania, and co-counsel filed a motion to
intervene in the case on behalf of eight impacted voters, Black Political Empowerment
Project, Common Cause PA, League of Wonien Voters of PA, and NAACP Pennsylvania
State Conference, which the judge granted on November 12. 129 We then filed & motion to
dismiss the lawsuit, arguing that the Plaintiffs’ claims about technical irregularities could
and should have been brought in state court earlier in the process, when they could have
been cured, and that even if there were minor technical problems the Plaintiffs have
produced no evidence of fraud or ineligible voters casting ballots to justify disenfranchising
a single voter, much less 6.8 million.1207

On November 21, Judge William Brann dismissed the lawsuit, saying, "(T)his Court has
been presented with strained legal arguments without merit and speculative
accusations...unsupported by evidence. In the United States of America, this cannot justily
the disenfranchisement of a single voter, let alone all the voters of its sixth most populated
state."12°% On November 27, the Third Circuit upheld the district court's decision.12%

135. Common Cause Rhode Island v. Gorbea - Rhode Island 2020

Rhode lsland is in the minority of states in requiring mail-in ballot envelopes to be signed
by either two lay witnesses or one notary. Although this requirement can be burdensome in
normal times, in the context of COVID-19, it poses public health risks for voters,
particularly those who are at high risk of serious complications from COVID-19. Governor
Gina Raimondo waived this requirement for the June 2020 presidential primary, but failed
to do so for the September primary and November general elections.

On July 23, 2020, the ACLU, the ACLU of Rhode Island, the Campaign Legal Center, and
Fried, Frank, Harris, Shriver & Jacobson sued state officials in federal court, challeuging
the state’s witness and notary requirements for voting by mail.?2® We represented Common
Cause Rhode Island and the League of Women Voters of Rhode Island, as well as three
individual voters with disabilities who would have difficulty obtaining two witnesses for

1205 Donald J. Trump for President v. Boockvar, No. 20-cv-3384 (M.D. Pa. Nov. 9, 2020).

1206 Motion to Intervene by NAACP Pa. State Conf., et al, Donald J. Trump for President v. Boockvar,
No. 20-cv-3384 (M.D. Pa. Nov. 9, 2020).

1207 Motion to Dismiss for Failure to State a Claim, Donald J. Trump for President v. Boockvar, No.
20-cv-3384 (M.D. Pa. Nov. 9, 2020).

1208 Donald . Trump for President v. Boockvar, 502 F.Supp.3d 899 (M.D. Pa. 2020).
1209 830 Fed. Appx. 377 (3d Cir. 2020).
1210 Common Cause Rhode [sland v. Gorbea, No. 1:20-CV-00318-MSM (D). R.1. July 23, 2020).
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their ballot. The lawsuit requested an order preventing state officials from enforcing the
witness requirement for the duration of the COVID-19 pandemic.

Shortly after the lawswit was filed, the parties came to an agreement. 1!t In the decree,
Rhode Island agreed to forgo enforcing the witness and notary requirement for ballots sent
by mail. Meanwhile, the Republican National Committee and the Republican Party of
Rhode Island moved to intervene in the case, which the court denied, instead entering the
consent decree. The Republican entities appealed the denial of their motion to intervene,
and the entry of the consent decree, and further sought a stay of the judgment. The First
Circuit rejected the application for a stay, though it reversed the order denying
intervention, 2 1n other words, the Republican entities were permitted to appeal the
underlying order further, but the First Circuit upheld the consent decree. The Republican
entities then sought a stay in the U.S. Supreme Court, which was denied.?212

136. New York Immigration Coalition v. Trump - New York 2020

On July 21, 2020, President Donald Trump issued a Memorandum addressed to Secretary
of Commerce Wilbur Ross, declaring plans to exclude undocumented immigrants {from the
apportionment base for purposes of congressional representation.!®4 Under the terms of the
Memorandum, the President requested two sets of numbers: the total population of each
state, and the total population of each state minus the number of people not in lawtul
immigration status. Notably, the Memorandum provided no guidance on how to determine
citizenship status, given that previous attempts to ask Census respondents about their
citizenship had been defeated in Department of Commerce v. New York, 1215

On July 24, 2020, the ACLU, the New York Civil Liberties Union, the ACL.U of Texas, and
Arnold & Porter filed a lawsuit in federal court challenging the policy.’2!® Brought on behalf
of the New York Immigration Coalition, Make the Road New York, CASA, American-Arab
Anti-Discrimination Committee, ADC Research Institute, and FIEL Houston, the suit
alleged the Memorandum violated the statutes governing the census and apportionment, as
well as the Constitution. Shortly afterwards, the case was consolidated with another
similar lawsuit brought by a coalition of governmental entities, including twenty-two states
and the District of Columbia.2!” The parties in the consolidated case then moved for
summary judgment, or in the alternative, a preliminary injunction declaring the
Memorandum unlawful. On September 10, 2020, a three-judge panel of the District Court

21t Consent Judgment and Decree, Common Cause Rhode Island v. Gorbea, No, 1:20-CV-00318-
MSM (D. R.I. July 30, 2020).

1212 Common Cause Rhode Island v. Gorbea, 970 F.3d 11 (1st Cir. 2020).
1218 Republican National Committee v. Common Cause Rhode Island, 141 S. Ct. 206 (2020) (Mem.).

1214 Excluding Illegal Aliens From the Apportionment Base Following the 2020 Census, 85 Fed. Reg.
44,679, 44,680 (July 23, 2020).

1215 139 8. Ct. 2551 (2019).
1218 New York Immigration Coalition v, Trump, No. 1:20-¢v-05781-JMF (S.D.NY. July 24, 2020).
1217 New York v, Trump, No. 1:20-cv-05770-JMF (S DN.Y. July 24, 2020).
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declared that the Memorandum was unlawful, and ordered the Secretary of Commerce not.
to include any information on the number of undocumented immigrants in each state.!*8
The government promptly appealed to the U.S. Supreme Court (an option available in a
narrow class of cases, including those concerning the census), and sought a stay of the lower
court’s order, which was denied.12?

At the Supreme Court, the parties first submitted briefs as to whether the case should be
resolved on an expedited basis, in light of statutory deadlines concerning the transmission
of information from the Secretary of Commerce to the President. On October 16, 2020, the
Court issued an order setting the case for a full hearing on the merits on an expedited
basis, with oral arguments to occur in late November.*22 On December 18, 2020, the
Supreme Court issued its opinion, finding the case not ripe for review, reasoning that
future events — including the extent to which undocumented people could and would be
excluded from the apportionment count, and whether this exclusion would in fact shift
congressional representation — were too speculative to allow for court adjudication.1!
Therefore, the Supreme Court vacated the lower court’s order. On January 21, 2021, the
day he took office, President Biden issued an executive order rescinding the prior
Memorandum,'?22

137. League of Women Voters of Ohio v. LaRose -~ Ohio 2020

As part of the absentee voting process, some states impose a requivement of signature
matching with a signature on file, claiming these programs preventing fraud and ensure
that the actual voter filled out the ballot. In practice, often election officials — who have no
handwriting analysis expertise — reject absentee ballots or absentee ballot applications on
the basis of a signature mismatch, and even worse, do not always notify voters when their
ballot is rejected because of a potential mismatch. Ohio is one of the states that conducts
signature matching, and within the state, counties differ as to the standards they use to
analyze signature matching, the procedures they follow to reject perceived mismatches, the
notice they provide to voters whose applications are rejected, the opportunity they give to
cure absentee ballot applications that have been rejected on the basis of signature
mismatch, and the record-keeping they do to document this activity. While every
legitimately-cast ballot should be counted, the problem is particularly pernicious because
signature match programs disproportionately affect certain groups, including people with
disabilities, older people, and people for whom is English is a second language, alt of whom
are more likely to have fluctuating handwriting.

On July 31, 2020, the ACLU, the ACLU of Ohio, and Lawyers” Committee for Civil Rights
filed a lawsuit in federal court, challenging Ohio’s system of matching signatures on

1218 Neww York v. Trump, 485 F.Supp.3d 422 SD.N.Y. 2020).
1219 New York v. Trump, 490 F.Supp.3d 736 (SD.N.Y. 2020).
1220 Trump v. New York, 141 S. Ct. 616 (2020) (Mem.).

1220 Trump v. New York, 141 S. Ct. 530 (2020).

1222 Executive Order on Ensuring a Lawful and Accurate Enumeration and Apportionment Pursuant
to the Decennial Census, 86 Fed. Reg. 7015 (Jan. 25, 2021).
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absentee ballots and absentee ballot applications.'®® The case was brought on behalf of the
League of Women Voters of Ohio, the A. Philip Randolph Institute of Ohio, and other
plaintifts in preparation for the November 2020 election. The lawsuit argued that Ohio’s
inconsistent signature matching program violated the constitution by burdening the
fundamental right to vote, creating an unequal system for voters depending on which
county they lived in, and denied them due process through inadequate procedural
safeguards.

On August 24, plaintiffs moved for a preliminary injunction that would order election
officials to set up a consistent notice and cure process when they perceive a signature
mismatch.?22* Such a process would provide adequate time for the voter to remedy the
mismatch, and obligate officials to contact voters by telephone and email with enough time
to correct, any ballot issues. On September 27, the court denied the motion for a preliminary
injunction.'?? Following the 2020 elections, the plaintiffs subsequently dismissed their

case, 1220
138. Oppenheim v. Watson — Mississippi 2020

As discussed, many states allow any voter to cast an absentee hallot, while a minority of
jurisdictions require voters to meet certain eligibility criteria, including the state of
Mississippi. In Mississippi, one of the allowable reasons for casting an absentee ballot is
“temporary or permanent physical disability.”1227 During summer 2020, the state legislature
amended the law to include within “temporary physical disability,” any voter who iz “under
a physician-imposed quarantine due to COVID-19 ... or is caring for a depending who is
under a physician-imposed quarantine due to COVID-19.

As part of the ACLU’s efforts to ensure access to the ballot in the context of COVID-19, the
ACLU, the ACLU of Mississippi, and the Mississippi Center for Justice filed a lawsuit on
August 11, 2020, seeking to ensure that absentee voting is accessible to all
Mississippians.i228 The lawsuit sought a ruling clarifying that those voters who were
following public health guidance to avoid contracting or spreading COVID-19 would quality
under the new definition.

On September 2, the court issued a ruling.1??® First, it agreed that the existing excuse
requirement covered any voter with an underlying physical condition that placed them at a

1223 League of Women Voters of Ohio v. LaRose, No. 2:20-¢v-03843-MHW-KAJ (S.D). Oh. July 7, 2020).

1224 Motion for a Preliminary Injunction, League of Women Voters of Ohio v. LaRose, No. 2:20-cv-
03843-MIHW-KAJ (S.D. Oh. Aug. 24, 2020).

1226 Opinion and Order Denying Plaintiffs’ Motion for a Preliminary Injunction, League of Women
Voters of Ohio v. LaRose, No. 2:20-¢v-03843-MHW-KAJ (S.1. Oh. Sept. 27, 2020).

1226 Stipulation of Dismissal Without Prejudice, League of Women Voters of Ohio v. LaRose, No. 2:20-
¢v-03843-MHW-KAJ (S.D. Oh. May 21, 2021).

1227 Miss. Elec. Code. § 23-15-713.
1228 Oppenheim v. Watson, 2020-CA-00983-SCT (Miss. Chan. Ct. 2020).

1229 Spe id.
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higher risk of severe COVID-19, including those who were under a recommended
quarantine from their doctor. However, it denied relief for a broader class of voters,
reasoning that people following public health guidance and social distancing protocols were
not under a “physician-imposed” quarantine. Iowever, after appeals to both rulings, the
Mississippi Supreme Court limited the ruling.12%0 It found that having a preexisting
condition that could cause more severe symptoms or cases of COVID-19 was insufficient to
qualify under the absentee ballot rule, and further, that a “recommended” quarantine was
not a “physician-imposed” quarantine. %31

139. Ocasio v. Comisién Estatal de Elecciones — Puerto Rico 2020

On August 20, 2020, the ACLU, the ACLU of Puerto Rico, and Paul, Weiss filed a lawsuit
challenging the Puerto Rico Election Commission’s failure to implement steps to ensure
voters over 60 can safely cast a ballot in the November general election in the midst of the
COVID-19 pandemic. The government of Puerto Rico gave the commission powers to
implement accommodations to keep older voters safe for the elections, including access to
early and absentee voting, through a joint resolution of the Legislative Assembly for the
primaries and an updated election code applicable to the November election.

The lawsuit, which sought certification as a class action, sought a court order requiring the
Puerto Rico Election Commission to implement policies that will allow older voters to access
early and absentee voting. The lawsuit estimates 800,000 voters over the age of 60 could
benefit. Shortly after the lawsuit was filed, the court issued a preliminary injunction
granting elderly voters the right to vote by mail and extending the deadline to apply for
early voting, which was eventually converted into a permanent injunction.!?2

140. Arctic Village Council v. Meyer - Alaska 2020

Alaska requires that eligible voters who wish to cast an absentee ballot by mail sign their
ballots in the presence of a witness, who must also sign the ballot. In the context of the
COVID-19 pandemic, this requirement posed a particular threat to people who are
immunocompromised who entered self-isolation as the pandemic spread across the nation.
More generally, it burdened those who live alone or with people under the age of 18, who
would have to potentially expose themselves to the virus to track down au eligible witness
to cast their ballot.

As part of the adaptation to the COVID-19 pandemic, on September 8, 2020, the ACLU
brought suit in Alaska state court to challenge this requirement as applied to the November
2020 general election. 233 In the litigation, the Native American Rights Fund (NARF) and
Lawyers’ Committee for Civil Rights Under Law represented plaintiff Tribe Arctic Village;
the American Civil Liberties Union, ACLU of Alaska, and Lawyers' Committee represented
individual voters as well as the League of Women Voters of Alaska. The lawsuit alleged

1230 Watson v. Oppenheim, 301 So.3d 37 (Miss. 2020).

281 Id. at 43, ¥ 23.

1232 See Ocasio v. Comision Estatal de Elecciones, 486 F.Supp.3d 478 (D.P.R. 2020).
1285 Arctic Village Council v. Meyer, No. 3AN-20-07858 (Alaska Sup. Ct. Sept. 8, 2020).
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that enforcing the witness requirement in the pandemic imposed significant burdens on the
Alaska constitution’s guarantee of the right to vote.

On October 5, 2020, the court granted a preliminary injunction, finding that the witness
requirement for absentee ballots is unconstitutional during the COV1D-19 pandemic. 12
Although the state was quick to appeal the decision, the Alaska Supreme Court quickly
affirmed that Alaskans would not need a witness to sign their absentee ballots, upholding
the lower court ruling on October 13, 2020.123%

141. Hotze v. Hollins — Texas 2020

In advance of the early voting period in Texas, Harris County, which includes Houston, the
state’s largest city, approved the development of drive-thru voting, where ten polling sites
would be constructed using large movable tents, and voters could cast their ballot while
remaining in the car. Unlike curbside voting, reserved for certain voters and available at all
polling sites, all voters could use drive-thru voting. By the end of early voting, more than
127,000 Texans had done so.

On October 28, 2020, a Republican activist and three candidates for election filed a lawsuit
in federal court seeking to disqualify the ballots cast with drive-thru voting.'2*¢ They
argued the program violated the Texas Election Code — despite the Texas Supreme Court
denying a writ of mandamus based on this argument, from the same plaintiff, only six days
previously.'®7 Remarkably, the lawsuit did not only seek to shut down drive-thru voting on
election day ~ it also sought to discard the more than 127,000 ballots already cast.

The ACLU and the ACLU of Texas moved to intervene in the lawsuit, representing the
League of Women Voters of Texas and several individuals who voted using the drive-thru
option. On November 2, 2020, the court held a hearing, and the same day, dismissed the
case because the plaintiffs lacked standing, or a sufficiently particularized legal injury, to
sue.'23 However, the court also held that if the plaintiffs did have standing to sue, it would
find the drive-thru voting program illegal. Therefore, the court said, if its decision on
standing was reversed on appeal, the program could not operate on election day, though
votes already cast using the program would be counted. The Fifth Circuit affirmed the
ruling later that day.12% However, because appeals were inevitable — and in fact, were
already filed at the time of its decision — Harris County chose not to operate nine out of its
ten drive-thru voting sites on Election Day, out of fear an adverse court decision would

1234 Qrder Granting Plaintiffs” Motion for Preliminary Injunction (Case Motion #1) and Denying
Defendants’ Maotion to Dismiss (Case Motion #3), Arctic Village Council v. Meyer, No. 3AN-20-07858
(Alaska Sup. Ct. Oct. 5, 2020).

1285 Order, Alaska v. Arctic Village Council, No. 8-17902 (Alaska Oct. 12, 2020).
1286 Hotze v. Hollins, No. 4:20-cv-03709 (S.D. Tex. 2020).

1237 I, re Hotze, 610 S.W.3d 909 (Tex. 2020) Mem.)

1238 Hotze v. Hollins, No. 4:20-cv-03709, 2020 WL 6437668 (S.D. Tex. 2020).

1239 Hotze v. Hollins, No. 20-20574, 2020 WL 6440440 (5th Cir.).
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cause those ballots not to be counted.'?*® The case is pending on appeal, and it set to be
argued in the Fifth Circuit on August 4, 2021.

142, Sixth District of the African Methodist Episcopal Church v. Kemp - Georgia
2021

The 2020 and 2021 runoff elections in Georgia saw record voter turnout, particularly among
people of color. Rather than celebrating this as a victory for democratic participation,
Georgia legislators passed a sweeping omnibus bill, S.B. 202, in March 2021, that limits
access to the ballot in many ways. In response, on March 30, 2021, the ACLU, the ACLU of
Georgia, the NAACP Legal Defense and Educational Fund, the Southern Poverty Law
Center, and the law {irms WilmerHale and Davis Wright Tremaine sued Georgia officials
over the law, on behalf of the Sixth District of the African Methodist Episcopal Church, the
Georgia Muslim Voter Project, Women Watch Afrika, the Latino Community Fund Georgia,
and Delta Sigma Theta Sorority, Inc., all groups who are involved in protecting voting
rights in Georgia. 124!

The lawsuit targeted several provisions of S.B. 202, including its ban on mobile voting,
strict new identification requirements for requesting and casting an absentee ballot,
compressed time frame for requesting a ballot, restrictions on secure drop boxes,
disqualification of provisional ballots cast out-of-precinct, and reductions on early voting.
Finally, the lawsuit challenged the ban on line relief, wherein volunteers would provide
water and snacks to Georgia voters waiting in needlessly long lines to vote. Plaintiffs
argued that these provisions, individually and cumulatively, burden the right to vote, in
violation of the constitution, the Voting Rights Act, and other federal civil rights laws.

On May 26, 2021, three disability-rights groups, the Arc Georgia, Georgia ADAPT, and the
Georgia Advocacy Office, as well as the Southern Christian Leadership Conference, joined
the lawsuit.?2¢2 In addition to burdens placed on voters of color, S.B. 202 also makes it
significantly harder for people with disabilities to access the ballot, in violation of the
Americans with Disabilities Act and Section 504 of the Rehabilitation Act.

In June 2021, the state and county officials separately moved to dismiss the case, while
plaintiffs submitted briefing in opposition.2#® Discovery has been stayed pending resolution
of these motions. 1244

1240 Zach Despart, Reversing Course, Harris County Shuts Down 9 of 10 drive-thru Election Day
Voting Sites, Houston Chron. (Nov. 8, 2020), htips:/www.houstonchronicle.commews/houston-
texas/houston/article/Reversing-course-Harris-County-shuts-down-9-of- 15696434 php.

1241 Sgxth District of the African Methodist Episcopal Church v. Kemp, No. 1:21-¢v-01284-JPB (N.D.
Ga. Mar. 29, 2021).

1242 See First Amended Complaint, Sixth District of the African Methodist Episcopal Church v,
Kemp, No. 1:21-¢v-01284-JPB (N.D. Ga. May 24, 2021), Dkt. 83.

1248 See State Defendants’ Motion to Dismiss, id., at Dkt. 87; County Defendants’ Joint Motion to
Dismiss, id. at Dkt. 90.

1244 See id. (June 14, 2021 ECF Order).
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143. Western Native Voice v. Jacobsen - Montana 2021

Like many states following the 2020 election, Montana enacted new laws that limit access
to the ballot. In Montana, these laws are frequently aimed at and have disproportionate
effects on Native American voters, hindering their participation in the electoral process.
Two of these bills are particularly pernicious. One, HB 176, ends same-day voter
registration, which reservation voters have relied upon to cast votes in Montana since
2005.1245 The second, HB 530, blocks organized ballot collection on rural reservations, which
is particularly burdensome, given the long distances separating people from post offices and
the limited access to vehicles on the reservation.'? Organized ballot collection is frequently
used by Native American organizers to ensure Native voters are able to exercise the
franchise.

On May 17, 2021, the ACLU, the ACLU of Montana, and the Native American Rights Fund
sued in Montana state court in Yellowstone County, representing Western Native Voice and
Montana Native Vote, two Native lead grass roots organizations who engage in get-out-the-
vote (GOTV) work in Montana’s Native communities and several Tribal communities,?7
The complaint asserts that the new laws violate Native American right to vote in the state
and violate equal protection under Montana’s constitution because they disparately impact
Native Americans and were enacted in full awareness of this effect. Plaintiffs further argue
that the ban on organized ballot collection significantly inhibits communication with voters
about proposed political change, limiting freedom of speech, and exceptions o the fines
imposed for violating the collection han were void for vagueness.

144. Hervis Rogers — Texas 2021

The ACLU, the ACLU of Texas, and Nicole DeBorde Hochglaube are representing Hervis
Rogers, a Houston man facing charges for voting while ineligible to vote. The charges come
a year and a half after Rogers, who is Black, waited more than six hours in line to cast his
ballot in March 2020.1*8 The state claims that Rogers voted while he was still on parole.
Rogers was arrested in July 2021, and has since been released on bail, which was set at
$100,000. He faces up to 40 years in prison, despite believing that he was simply fulfilling
his civie duty.

1245 F1.13. 176, 67th Legis. 1st Sess. Mont. 2021) (codified at Mont. Code Ann. §13-2-304).
1245 F1.B. 530, 67th Legis. 1st Sess. (Mont. 2021).
1247 Western Native Voice v. Jacobsen, No. DV 21-0560 (Mont. Dist. Ct. May 17, 2021).

1248 Paul J. Weber, Houston Voters Who Waited 6 Hours Arrested for Illegal Voting, Wash. Post (July
9, 2021), https://www.washingtonpost.com/national/houston-voter-who-waited-6-hours-arrested-for-
illegal-voting/2021/07/09/57dbb2{2-¢103-11eb-a27{-80294930e95b_story html.
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Introdnction

Chairman Cohen, Ranking Member Johnson, and Members of the Committee, thank you
for the opportunity to testify before you.

The ACLU Voting Rights Project was established in 1965—the same year that the
historic Voting Rights Act (“VRA”) was enacted—and has litigated more than 300 cases since
that time. Its mission is to build and defend an accessible, inclusive, and equitable democracy
free from racial discrimination. The Voting Rights Project’s recent docket has included more
than 30 lawsuits last year alone to protect voters during the 2020 election; a pair of recent cases
in the Supreme Court challenging the last administration’s discriminatory census
policies: Department of Commerce v. New York' (successfully challenging an attempt to add a
citizenship question to the 2020 Census), and Trump v. New York® (challenging the exclusion of
undocumented immigrants from the population count used to apportion the House of
Representatives); challenges to voter purges and documentary proof of citizenship laws; and
challenges to other new legislation restricting voting rights in states like Georgia.

In my capacity as Deputy Directory of the ACLU Voting Rights Project, I assist in the
planning, strategy, and supervision of the ACLU’s voting rights litigation nationwide, which
focuses on ensuring that all Americans have access to the franchise, and that everyone is equally
represented in our political processes. I am currently litigating or have litigated numerous cases
challenging racially discriminatory laws under Section 2 of the Voting Rights Act, including
Sixth District of the African Methodist Episcopal Church v. Kemp,® a challenge to Georgia’s
sweeping voter suppression law enacted in the wake of the 2020 elections; Thomas v. Andino,* a
challenge to South Carolina’s absentee ballot witness requirement and required “excuse” for
absentee voting during the COVID-19 pandemic; MOVE Texas v. Whitley,” a challenge to a
discriminatory purge program in Texas; Missouri State Conference of the NAACP v. Ferguson-
Florissant School District,® a challenge to the discriminatory at-large method of electing school
board members; Frank v. Walker,” a challenge to Wisconsin’s voter ID law; and North Carolina
State Conference of the NAACP v. McCrory,® a challenge to North Carolina’s monster voter
suppression law passed in the immediate aftermath of Shelby County v. Holder.

More than a century ago, the Supreme Court famously described the right to vote as the
one right that is preservative of all others.® As Chief Justice John Roberts has explained, “[t]here

1139 S. Ct, 2551 (2019).

2141 S. Ct. 530 (2020).

3 No. 1:21-cv-01284-IPB (N.D. Ga. filed Mar. 29, 2021).

4 No. 3:20-cv-01522-IMC (D.S.C. filed Apr. 22, 2020).

5 No. 5:19-cv-00171 (W.D. Tex. filed Feb. 22, 2019).

6894 F.3d 924 (8th Cir. 2018).

7768 F.3d 744 (7th Cir. 2014).

§ 831 F.3d 204 (4th Cir. 2016) (“N.C. NAACP v. McCrony™),
® Yick Wo v. Hopkins, 118 U.S. 336, 370 (1886).
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is no right more basic in our democracy than the right to participate in electing our political
leaders.”® We are not truly free without self-government, which requires a vibrant participatory
democracy, in which everyone is treated fairly in the process and equally represented.
Unfortunately, our nation has a long and well-documented record of fencing out certain voters—
Black voters and other voters of color, in particular—and today that racial discrimination in
voting remains a persistent and widespread problem.

My written statement will describe some of the reasons that post-enactment relief in the
wake of the Supreme Court’s 2013 decision in Shelby County v. Holder! is insufficient to
protect voting rights and then turn to how the federal courts’ growing use and the expanding
scope of the so-called Purcell principle has worsened the problem. The Shelby County decision
changed the landscape of voting rights in the United States.'? Under the Voting Rights Act of
1965 (“VRA”) prior to Shelby County, states and counties with the worst histories and recent
records of voting discrimination had to obtain federal “preclearance”—that is, approval from the
Department of Justice or a federal court—before implementing any changes to voting laws and
practices, in order to ensure they did not curtail the right to vote. Shelby County struck down the
formula used to identify which states were required to do so, gutting the heart of the Act. In her
dissent in that case, the late Justice Ruth Bader Ginsburg warned that the Court’s decision was
“like throwing away your umbrella in a rainstorm.”!*> And here we are today, drenched in the
downpour. Shelby County unleashed a wave of voter suppression and other discriminatory voting
laws unlike anything the country had seen in a generation. ™

After Shelby County, the main protection afforded by the VRA is Section 2. Section 2
bans the use of any “voting qualification or prerequisite to voting ... which results in a denial of
abridgment of the right of any citizen of the United States to vote on account of race or color.” "
Section 2 applies nationwide, to all jurisdictions. Unfortunately, while Section 2 is an important
and necessary tool to protect voting rights, it does not offer adequate protection on its own.

1 McCutcheon v. Fed. Election Comm 'n, 572 U.S. 185, 191 (2014); see also Reynolds v. Sims, 377 U.S, 533, 553
(1964) (“The right to vote freely for the candidate of one’s choice is of the essence of a democratic society, and any
restrictions on that right strike at the heart of representative government,”).

11570 U.S. 529 (2013).

12 This written statement incorporates the written testimony of Dale Ho, Dircctor, Voting Righis Project, Amcrican
Civil Libertics Union, before the House Judiciary Committee, Constitution, Civil Rights, and Civil Libertics
Subcommittec on Scptember 10, 2019. T am also indebted to my ACLU Voting Rights Project colleagues William
Hughes, Brett Schratz, Madison Perez. and Alton Wang who contributed to the preparation of this statement.

13570 U.S. at 590 (Ginsberg, J., dissenting).

14 See Dale E. Ho, Building an Umbrella in 4 Rainsiorm: The New Vote Denial Litigation Since Shelby County, 127
Yale L.J. Forum 799 (2018); Block the Vote: Voter Suppression in 2020, ACLU (Feb. 3, 2020),
https://www.aclu.org/news/civil-liberties/block-the-vote-voter-suppression-in-2020/; And this wave has pot receded:
According to the Brennan Center for Justice’s analysis as of May 14, 2021, state lawmakers introduced at least 389
restrictive voting bills in 48 states—more than 4 times, the number of restrictive bills introduced two years ago—
and at least 14 states cnacted 22 new laws that restrict access to the vote——putting this legislative cycle on track to
far exceed the current record. Voting Laws Roundup: Aday 2021, Brennan Center for Justice (May 28, 2021),
hitps://www.brennancenter.org/our-work/rescarch-reports/voting-laws-roundup-may-202 1 work/rescarch-
reports/voting-laws-roundup-may-2021.

1552 U.S.C. § 10301.
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Section 2 litigation is expensive, complex, and time-consuming, even compared to the baseline
expenses and time of litigation. And because a Section 2 challenge can only be brought afier a
law has been passed or a policy implemented, multiple elections involving hundreds of elected
officials can take place while the case is being litigated under regimes that are later found to be
racially discriminatory—an irrevocable taint on our democracy that we have, unfortunately, seen
play out in formerly covered states like North Carolina and Texas, thanks to the Shelby County
decision.

The Supreme Court in Shelby County based its ruling in part on the assumption that
voting rights plaintiffs would still be able to obtain preliminary or emergency relief in voting
rights cases before an imminent election. But the theoretical availability of preliminary relief has
also proven to be inadequate. The current standard for obtaining a preliminary injunction makes
it difficult for plaintiffs to win preliminary relief in Section 2 cases. And the probiem has only
worsened due to the expansion of the so-called “Purcell principle,” i.e., the idea that courts
should be cautious in issuing orders which change election rules in the period right before an
election.® This so-called principle emerged out of Purcell v. Gonzalez, a short, unsigned 2006
decision, where the Court reversed the issuance of an injunction by an appeals court, due to its
lack of deference to the district court it was reviewing. In passing, the Court gave a
commonsense warning to consider the potential voter confusion and administrative burdens that
may ensue if a court intervenes close to an election. Over time, this has morphed into the Purcell
principle of today, effectively operating as bright-line rule against intervening in elections close
to Election Day—even where the relief sought would neither confuse voters nor impose burdens
on election officials and even where plaintiffs move as quickly as they can. And all too
frequently, this rule is wielded inconsistently, in one direction only: to stymie voting rights
advocates’ efforts to ensure that voters are protected and discriminatory laws and practices are
blocked before they can taint an election. In some instances, too, appeals courts acting to stay
relief granted by a district court on the basis of Purcell (and the increasing regularity of such
stays) create the very voter confusion and administrative burdens that the Purcell principle in
theory aims to avoid. Making matters worse, orders applying Purcell are increasingly issued
without full opinions that explain the reasoning behind the order, making it harder for state
officials and voters alike understand why the court has ruled in a particular way given the
specific facts in the case before it, and fueling the perception that it is used more frequently
against voting rights advocates.

The framers of the VRA understood that Section 2, a nationwide tool to bring cases one-
by-one, could not bear the weight that is now ptaced on it following Shelby County. That is why
the preclearance regime was enacted and remained in place (with bipartisan support) for
decades—and that is why the stronger voting rights protections in the John Lewis Voting Rights
Advancement Act (“VRAA”),"” including a new preclearance regime, are absolutely critical.
Congress has the power under the Fourteenth and Fifteenth Amendments to adopt strong
enforcement legislation to prevent racial discrimination in the voting process at the federal, state,
and local levels. Indeed, when Congress acts to address racial discrimination in voting—

16 See Richard L. Hasen, Reining in the Purcell Principle, 43 Fla. St. U. L. Rev. 427, 428 (2017).
17 John Lewis Voting Rights Advancement Act, S.4263, 116th Cong. (2020).
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protecting both the fundamental right to vote and the right to be free from racial discrimination,
two rights at the center of the Reconstruction Amendments—QCongress acts at the height of its
power.'® In light of current conditions, this body has not only the authority but the duty to ensure
that all Americans are free to exercise the franchise in elections without the taint of racial
discrimination.

L Post-Enactment Relief is Inadequate to Protect Voting Rights

Following Shelby County, Section 2 of the Voting Rights Act (“VRA”) is the heart of
federal protections for the right to vote. It applies nationwide, to every state and local
jurisdiction, and it has no expiration date. However, unlike the preclearance regime under
Section 5, which applies before a law goes into effect, a Section 2 claim can only be brought
after a law is already enacted or a policy announced. Plaintiffs must go to court and litigate their
claims—a process that costs hundreds of thousands, if not millions, of dollars and often takes
years—before a judge will strike down the law or order the practice stopped. In the interim, the
law or practice remains in effect, which means that multiple elections involving hundreds of
elected officials may be irrevocably tainted by taking place under a discriminatory regime. And
unlike other civil rights, voters cannot be compensated once they have lost their right to vote in
an election or voted under unlawful or discriminatory rules; instead, voters must simply wait for
the next election.

A. Section 2 cases are expensive, resource intensive, and time-consuming

To begin, Section 2 cases are very costly to bring, both in terms of money and in terms of
time. By its very nature, bringing a Section 2 case requires a significant investment at the outset,
with no promise of eventual success or recouping any costs. This makes it harder for plaintiffs to
bring Section 2 cases at all, and even for those cases that succeed, the burdens of litigation make
Section 2 an insufficient tool to substitute fully for preclearance.

1. Section 2 cases are expensive and resource-intensive.

Section 2 litigation is incredibly fact-intensive. Plaintiffs must assemble local election
data and hire quantitative experts to provide expensive and complex statistical testimony.
Historians and other social scientists are often required to describe the past and ongoing
discrimination in the jurisdiction, and candidates, elected officials, and community leaders are
frequently needed to testify about their personal experiences with bloc voting, the responsiveness

18 See Tennessee v. Lane, 541 U.S, 509, 563 (2004) (Scalia, J., dissenting) (“Broad interpretation [of Congress’
power] {i]s particularly appropriate with regard to racial discrimination, since that was the principal evil against
whicl: the Equal Protection Clause was directed, ... "), Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 81 (2000).
(“Congress' power ‘to enforce’ the Amendment includes the authority both to remedy and to deter violation of rights
guaranteed thereunder by prohibiting a somewhat broader swath of conduct, including that which is not itself
forbidden by the Antendment's text,”).
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of elected officials, racial appeals in campaigns, and the like.!® As a result, the cost of these
voting rights cases regularly falls in the six- and seven-figure range.?’

A few examples from the ACLU’s recent Section 2 litigation experience reflects the
considerable monetary costs of these cases:

o In North Carolina State Conference of NAACP v. North Carolina (“N.C. NAACP v.
MecCrory”),?! which successfully challenged North Carolina’s omnibus bill limiting
early voting and same-day registration, requiring certain forms of photo
identification, and banning out-of-precinct voting, plaintiffs were awarded
$5,922,165.28 for the costs and fees associated with the litigation, including multiple
unsuccessful appeals.??

o In National Association for the Advancement of Colored People v. East Ramapo
Central School District (“NAACP v. East Ramapo”),” a Section 2 case that
successfully challenged the at-large method of election for the East Ramapo, New
York school board, the plaintiffs were awarded $5,446,139.99 in costs and fees.?*

o InMontes v. City of Yakima,? which successfully challenged the at-large voting
system for the City Council of Yakima, Washington under Section 2, the plaintiffs
were awarded $1,521,911.59 in costs and fees.?

o In Wright v. Sumter County Board of Elections and Registration,?’ a Section 2 case
brought by the ACLU and partners that successfully challenged the at-large method

19 See Christopher S. Elmendorf & Douglas M. Spencer, Administering Section 2 of the Voting Rights Act Afler
Shelby County, 115 Colum, L. Rev. 2143 (2015).

2 H.R. Rep No. 116-317, at 60 (2019) (noting testimony that “costs for a Section 2 case can range from hundreds of
thousands of dollars to $10 million.”™); Br. of Joaquin Avila et al. as Amici Curiae in Support of Resp’ts at 24, Shelby
Cnty., 570 U.S., No. 12-96 (“Section 2 cases rcgularly require minority voters and their lawyers to risk six- and
seven-figure expenditures for expert witness fees and deposition costs.”™) (citing To Examine the Impact and
Effectiveness of the Voting Rights Act: Hearing Before the Subcomm. on the Constitution of the H. Comm. on the
Judiciary, 109th Cong. (2005)), available at https://www .brennanceuter.org/sites/default/files/legal-
work/2013.2.1%20Brief%200f%20Joaquin?20Avila%20et%20al.%620in%20Support%200f%20Respondents.pdf.

21 831°F. 3d. 204.
2 Mem. Order, McCrory, 831 F.3d (No. 1:13-cv-00861-TDS-JEP), ECF No. 508.

2462 F. Supp. 3d 368 (S.D.NY. 2020), aff'd sub nom., Clerveaux v. E. Ramapo Cent. Sch. Dist., 984 F.3d 213 (2d
Cir. 2021).

% NAACP v. E. Ramapo, 462 F.Supp.3d (No. 7:17-CV-08943), ECF. No. 694,
240 F. Supp. 3d 1377 (E.D. Wash. 2014).

* Order, Montes, 40 F.Supp.3d (No. 2:12-CV-03108-TOR), ECF No. 186.
%7979 F.3d 1282 (11th Cir. 2020) (affirming finding of a Section 2 violation).
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of electing the Sumter County, Georgia school board members,?® plaintiffs were
awarded $786,929.98 for the costs and fees incurred to litigate the case.”

Although in the cases above, the ACLU was successful and eventually recovered its
costs, litigation requires that plaintiffs pay such expenses up front, without any promise of
success. Given their cost and comptlexity, it should be no surprise that many plaintiffs and their
lawyers (frequently nonprofit legal organizations and local civil rights attorneys with limited
resources) simply decline to bring Section 2 cases in the first place.

2. Section 2 cases are time-consuming.

Even when cases are brought, it typically takes years to litigate a Section 2 claim to
completion.* That may reflect the simple fact that voting rights litigation tends to be quite
complex. As the former Director of the ACLU Voting Rights Project, Laughlin McDonald,
explained in testimony before the Senate fifteen years ago:

[Section 2 cases] are among the most difficult cases tried in federal court.
According to a study published by the Federal Judicial Center, voting rights cases
impose almost four times the judicial workload of the average case. Indeed, voting
cases are more work intensive than all but five of the sixty-three types of cases that
come before the federal district courts.?!

The ACLU’s Section 2 litigation experience bears this out. The following tablie
summarizes the ACLU’s Section 2 litigation since She/by County, including the length of time it
has taken to litigate the case from filing to resolution’®*:

ACLU Section 2 Cases Litigated to Judgment/Settlement since Shelby County

Practice Date Date

Case name Citation Chalenged Filed Resolved | PAYS | Success?

No. CV216-140, 2016 Failure to extend

Bethea v, Deal WL 6123241 (S.D. Ga. Zgifj;iff‘:}:::“’“ 017716 {10019/16 | 2 N
Oct. 19, 2016) ‘

hurricane

8 See Nicholas Casey, 4 Voting Rights Battle in a School Board *Coup’, N.Y. Times (Nov. 3, 2020),
https://www.nytimes.com/2020/10/25/us/politics/voting-rights-georgia. htint.

* Order, Wright, 979 F.3d (No. 1:14-CV-00042-WLS), ECF No. 322.

3 See Voting Rights Act: Section 5 of the Act - History, Scope, and Purpose: Hearing Before the Subcomm. on the
Constitution of the H. Comm. on the Judiciary, 109th Cong. 92 (2005) (“Two to five years is a rough average” for
the length of Section 2 lawsuits).

3 An Introduction to the Expiring Provisions of the Voting Rights Aet and Legal Issues Relating to Reauthorization:
Hearing Before the S. Comm. on the Judiciary, 109th Cong. 141 (2006) (statement of Laughlin McDonald, Director,
ACLU Voting Rights Project).

32 “Date Resolved” reflects the date upon which a case was fully resolved on the merits either through a court
decisiou and exhaustion of any appeals, through a consent decree, or through a scttlemnent between the parties.
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768 F.3d 744 (7th Cir.

McCrory

Ct. 1399 (2017)

of-Precinct
Ballots; Pre-
Registration

7 cv. Walker 5 33
Frank v. Walker 2014) Voter ID 12/13/11 {3/23/15 | 1197 N
No. 4:16CV626- Failure to extend
Florida Dem. Party v. |MW/CAS, 2016 WL voter registration
3 0/8 0 3
Scott 6080225 (ND. Fla, Oct. |deadlinc after | (02710 1071271643 v
12, 2016) hurricane
No. CV-13-65-GF-BMM-
RKS, 2014 WL 1794551
o X (D. Mont. Apr. 21, 2014),
Jackson v fBrj;ZZP it |R & R adopied as St i §713 4y | 250 Y
R oy modified sub nom. 2014 J
WL 1791229 (D. Mont.
May 6, 2014)

Yy O 344 F. Supp. 3d 1285 (D. |{County polling n 35
Rangel-Lopez v. Cox Kan, 2018) place closure 10/26/18 {1/30/19 96 Y
Mo. State Conf. of the 894 F.3d 924 (8th Cir. |
NAACPv. Ferguson- |2018). cert. denied 139 5. | PROLBOMA A Jyangny Ning | aga | v
Florissant Sch. Dist.  {Ct. 826 (2019) ag

e No. 12-CV-3108-TOR, .
;Zj’:}iﬁ;‘ City of 2015 WL 11120964 (E.D. gl‘"ctﬁ)‘nia'gc g2 lannss| ooto %
; Wash. Feb. 17, 2015) ©
MOVE Texas Civic No. 3:19-cv-00171 (W.D. |Statcwide voter T 9
Fundv. Whitley Tex. Feb 22, 2019)% purge VA #2919 83 Y
462 F. Supp. 3d 368
NAACP v, East (S.D.N.Y. 2020), aff’d Schoot Board At- )
Ramapo 984 F.3d 213 (2d Cir. Large Elections 67 1/6/21 147 Y
2021)
Voter 1D; Early
. Voting; Same-day
s ard 831 F.3d 204 (4th Cir. Lo -
Y NAACP v 5 - -
N.C NAACP . 2016). cert. denied, 137 S, | GO Ot a5 517 | 1355 | v

+ Litigation on plaintiffs’ as-applied constitutional claims is ongoing—and heading into its eleventh year—but the
Seventh Circuit rejected our Scction 2 claims in 2014, and the Supreme Court denied a petition for review of that

decision in March 2015,

3 This date reflects the date the district court adopted a joint consent decree proposed by parties on both sides; later
proceedings centered around attorney’s fees and costs.

3 Although the court denied the plaintiffs’ Motion for a Temporary Restraining Order, the plaintiffs voluntarily
moved to dismiss the case after the defendants announced the opening of new polling locations. See ACLU of

Kansas Declares Victory; Files Voluntary Motion to Dismiss Dodge City Voting Access Suit, ACLU of Kansas (Jan.

25, 2019), https://www aclukansas.org/en/press-releases/acli-kansas-declares-victory-files-voluntary -motion-
dismiss-dodge-city-voting-access.

3 This is the date the court adopted a rewnedial plan, later proceedings focused on attomey’s fees and costs.

37 Parties on both sides filed a joint motion to dismiss because of a rcached settlement.

236




327

Navajo Nation Human No. 2:16-cv-00154 (D. All-mail voting,

~ ey S sminati 38

Ris. C omm'n v. San Utah 2016) chrmnauon of 2/26/16 2/21/18 727 Y

Juan Crty. polling places

Ohio State Conf. of the | No. 2:14-CV-00404 (SD. | . . ) | 59| as

NAACP v. Husted | Ohio 2014) Early Voting | 3/1/14 4171571 352 Y
Absentee Ballot

People First Alabama |491 F. Supp. 3d 1076 Excuse

s, 40

v. Mervill (N.D. Ala, 2020) Requirement /1120 11716720 1200 N

(COVID-19)

B - . {301F. Supp. 3d 1297
Wright v. Sumter Cnty. (M.D. Ga. 2018), aff'd Connty

Bd. of Eiections & 979 F.3d 1282 (11th Cir. |Redistricting
Registration 2020)

3/7/14 10/27/20 | 2427 Y

The average length of time that the ACLU’s Section 2 cases have taken to litigate is 731
days or over two years. When emergency cases, such as those brought after natural disasters to
extend an election-related deadline or those brought to accommodate voters in the COVID-19
pandemic, are excluded, this average jumps to 911 days or approximately thirty months, over
two and a half years. In short, voting rights cases start with the baseline pace of litigation, which
can be frustratingly slow for all parties, and add an additional layer of complexity, causing cases
to drag on for years.

B. Elections can take place nnder discriminatory regimes while Section 2 litigation
is pending.

Given the length of time it takes to litigate a Section 2 case, many elections can take
place, hundreds of government officials elected, and millions of votes cast while the litigation is
pending. Preliminary relief is in theory available to prevent elections from proceeding under the
challenged regimes while a case is being litigated. But preliminary injunctions are difficult to
win in Section 2 cases under the current standards. In fact, two leading civil rights lawyers
estimated that preliminary injunctions were granted in fewer than 5% of Section 2 cases.*! This
means that even when the law is on the plaintiffs’ side, multiple elections take place under

*¥ This date reflects when the settlement from the parties was reached and announced. See Seftlement Announced in
Navajo Nation Human Rights Commission v. San Juan County, ACLU of Utah (Feb. 21, 2018),
hutps://www.acluutah.org/newsroonvitem/1418-setlement-announced-in-navajo-nation-human-rights-commission-
v-san-juan-county.

3 This date reflects when the parties reached a settlement and moved to dismiss the case.

0 In this case, the trial court judge found a violation of Section 2 and entered an injunction barring the application of
the excuse requirement to vote absentec; on appeal, the Eleventh Circuit granted a stay of the injunction without
explaining its reasoning, see Op., People First Alabama v. Merwill, 491 F. Supp. 3d 1076 (No. 20-13695-B), 2020
WL 6074333 (likely relying on Purcell v. Gonzalez. sce infra.)

# See Elmendorfl & Spencer, supra note 19, at 2145 (citing Gerald Hebert & Annaud Detfner, More Observations
on Shelby County, Alabama, and the Supreme Court, Campaign Legal Ctr. (Mar. 1, 2013), http://www.campaign
legalcenter.org/news/blog/more-observations-shelby-county-alabama-and-supreme-court (“The actual number of
preliminary injunctions that bave been granted in the hundreds of Section 2 cases that have been filed over the years
is quite small, likely putting the percentage at less than 5%, and possibly quite lower.”).
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practices later found to be discriminatory—and there is no way to adequately compensate the
victims of voting discrimination after-the-fact.

Our experience litigating a vote dilution challenge to the at-large method of elections for
the Ferguson-Florissant School Board in Missouri is illustrative. The Ferguson-Florissant school
district was created pursuant to a 1975 desegregation order.*? In 2014, the student body of the
district was approximately 80% Black, but Black residents were a minority of the district’s
voting-age population. Due to racially polarized voting, as recently as 2014, there was not a
single Black board member on the seven-member school board. Our lawsuit was ultimately
successful, with the Eighth Circuit affirming in a unanimous opinion that the Board’s at-large
method of elections violated Section 2.* But the case took four years to litigate—and the 2015,
2016, 2017, and 2018 elections were held while proceedings were ongoing. In that time, nine
members of the school board were elected **

The following table summarizes Section 2 cases decided since Shelby County that have
been reported in Westlaw*> where plaintiffs sought a preliminary injunction, unsuccessfully, and
later went on to win relief. ¢

Section 2 Cases — Preliminary Relief Denied, but Ultimately Successful

Chalienged | Prelim. Relief Days to

Case Name Citation Practice Inj. Sought | Granted "V’ | Relief

2 Missouri State Conference of the NAACP v. Ferguson-Florissant Sch. Dist., 894 F.3d 924, 930 (8th Cir. 2018).
A See id.

44 See FElection Results Archive, Saint Louis County, Missouri, https:/stloniscountymo.gov/st-louis-county-
government/board-of-elections/election-results-archive/ (last visited June 25, 2021) (collecting election results from
April 7, 2015, April 3, 2016, April 4, 2017, and April 3, 2018 elections).

4> While we have attempted to be systematic in this research, we do not purport to present a corplete picture of alt
Section 2 litigation. Becanse this analysis is limited only to cases reported on Westlaw that specifically cite to
Section 2's codification in the U.S. Code, it is likely under-inclusive. For example, if a Section 2 case settles without
a judicial opinion, it may not appear in such a database.

46 This includes cases where relief was obtained by winning a final decision on the merits or favorable settlement.

This largely borrows from Professor Ellen Katz’s definition of a “successful” Section 2 casc. See Ellen Katz,
Documenting Discrimination in Voting: Judicial Findings Under Section 2 of the Voting Rights Act Since 1982, 39
U. Mich. J. L. Reform 643, 633-34 n.35 (2006) (“Suits coded as a successful plaintiff outcomnte include both those
lawsuits where a court determined, or the parties stipulated, that Section 2 was violated, and a category of lawsuits
where the only published opinion indirectly documented plaintiff success,” including decisions where a court
“grauted a preliminary injunction, considered a remedy or sctilement, or decided whether to grant attorneys' fees
after a prior unpublished determivation of a Section 2 violation.™).

¥ The date in the “Relief Granted” column reflects the date of whatever court decision on the merits, consent decrec,
or settlement between the partics, first began to provide relicf for the plaintiffs.
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Polling
Wandering Medicine |No. CV 12-135-BLG-DWM. 2014 Places: a8 o
v, MeCulloch WL 12588302 (D, Mont. 2014) Registration 10/10/52 Ga3/14 611
Deadline
No. CV-13-65-GF-BMM-RKS, 2014
. WL 1794551 (D. Mont. Apr. 21.
";‘:?::”‘ﬁfogfpo - |2019). R & R adoptedas modifiea {201 sz |ananae | 250
eES ") sub nom. 2014 WL 1791229 (D. FIEHIE
Mont. May 6. 2014)
State
Favors v. Cuomo 39F, Supp. 3d 276 (ED.NY. 2014) | Legislative 3/27112 11/5/13 588
Redistricting
Benavidez v. Irving No. 3:13-CV-0087-D, 2014 WL At-Large :
Indep. Sch. Dist. 4055366 (N.D. Tex. Aug. 15,2014)  |Elections | /313 |8/15/14 384
Mo. State Conf. of the N 3
2 ; | 894 F.3d 924 (8th Cir. 2018), cert. At-Large 3
NAACP v. Ferguson denied, 139 S. CL. 826 (2019) Elections 12/2/15 T3/18 944
Florissant Sch. Dist.
Voler ID;
N.C. NAACP v, 831 F.3d 204 (#1h Cir. 2016), cert. Early Voting: " ,
MeCrory denied, 137 S. CL. 1399 (2017) Same Day |71 |729016 1002
Registration
Pope v. Cnty. of = | County 5 .
Albany 94 F. Supp. 3d 302 (N.D.N.Y. 2015) Redistricting 7/15/11 3/24/15 1348
Veasey v. Abbott 830 F.3d 216 (Sth Cir. 2016) VolerID 91113 [8/10/16 1074
o A G 162 F. Supp. 3d 1162 (D. Utah 2016),
'}f"""{fﬂ ':(_’”"” V-Sat 566 F. Supp. 3d 1341 (D. Uah 2017), | Districting | 1712712 | 7/16/19 2742
e it aff'd, 929 F 3d 1270 (10th Cir, 2019)
Navajo Nation Human
Ris. Comm, v, San No. 2: 16cv-00154 (D. Utah 2016) Vote by Mail |2/25/16 2/22/18% 728
Juan Crty

906 F. Supp. 2d 1083 (D. Mont. 2012) (preliminary injunction denied). aff"d 544 Fed. Appx. 699 (9th Cir. 2013).

* Relief was granted through a settlement between the parties. See Wandering Medicine v. Montana Secretary of
State, ACLU of Moniana, hitps:/fwww aclumontana. org/en/cases/wandering-medicine-v-montana-secrelary -siate
(last visited June 25, 2021).

* This date reflects the date the district court adopted a joint consent decree proposed by parties on both sides; later
proceedings centered around attorney's fees and costs.

*! In this case. we moved for summary judgment (which was denied) and then for interim relief in the event that
liability was established at trial, rather than a preliminary injunction. In Section 2 cases challenging at-large
elections. if liability is established. there fi ly canbea ial delay before relief is ordered. given the
complexities of crafting a remedial election plan. See Mem. in Support of Pls.” Mot. for Interim Relief, Mo, State
Conf. of the NAACP v. Ferguson-Florissant Sch. Dist.. 894 F.3d 924 (8th Cir. 2018) (No. 16-4511). 2015 WL
13249955 (Dec. 2. 2015) (describing requested relief).

2 No. 1:11-CV-00736 LEK/DRH, 2011 WL 3651114 (N.DN.Y, Aug, 18, 2011), aff'd, 687 F.3d 565 (2d Cir, 2012)
(denying motion for preliminary injunction).

3 This date reflects when the parties reached and announced a settl See Settl t A
Nation Human Rights Commission v. San Juan Cownty, ACLU of Utah (Feb. 21, 2{][8)

1 in Navajo
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e 372 F. Supp. 3d 1333 (N.D. Ala.
P {égfffﬁrmn 2019) (denying MTD); No. 2:18-CV- [AtLage 11,1308 1911719 | 302
;";’e.aw.mr &;nn'w 02056-LSC, 2019 WL 5172371 (N.D. |Elections &

' Ala, Oct. 11, 2019)
Floresv. Town of Islip | o, l:fsfégﬁfglsﬂ 2;’330;““ peaelsnng |onano | s
Failure 1o

ot Kt | z 05, i
ff!ac.ﬁﬁ.c'r Nation v, No. 4:20-CV-00095-DLC (D. Mont. | open Satellite 10/9120 10/12/20 3
Stapleton 2020) election

office
NAACP v. East 462 F. Supp. 3d 368 (SD.N.Y. 2020), | School
Ramapo affd 984 F3d 213 (2d Cir. 2021) | Disiricting | 12317 |3/26/20 500
Spirit Lake Tribev. | No. 1:18-CV-222. 2018 WL 5722665 E _
e o iE VoterID | 10/80/18  |4/24720 50

The average length of time that it has taken to obtain relief in these Section 2 cases is 820
days (or approximately 27 months)—more than the two-year standard federal election cycle,
during which hundreds of state and federal government officials may be elected under regimes
that are later found to be discriminatory or are abandoned. For example, prior to eventual success
in NC NAACP v. MeCrory, voters in North Carolina chose 188 federal and state elected officials
under election rules that would be subsequently struck down.** Thus, even where plaintiffs have
moved quickly and sought preliminary relief, Section 2 litigation is an inadequate tool to prevent
a discriminatory law from tainting elections.

C. Voting rights cases are different than other civil rights litigation.

The deficiencies of post-enactment litigation, such as the Section 2 cases described
above, are particularly acute because voting is different than other civil rights litigation. Think of
a case of employment or housing discrimination based on membership in a protected class. At
least in theory, going through the legal process can restore that person’s job or apartment, or
make them whole through backpay or money damages.

Elections are different: once an election transpires under a discriminatory regime, it is
impossible to compensate the victims of voting discrimination. Their voting rights have been
compromised irrevocably, because the election has already happened and cannot be re-run.
While those voters may be able to freely vote in future elections, winners of the elections run
under unlawful practices gain the benefits of incumbency, making it harder to dislodge them
from office. Those elected officials will make policy while in office, and courts cannot (and
should not) dislodge those decisions, even if the mechanism under which they took office is later
found to be unconstitutional or in violation of the VRA.

hitps://www.acluutah.org/newsroom/item/14 18-settlement-announced-in-navajo-nation-human-rights-commission-
v-san-juan-county.

# NC SBE Contest Results, North Carolina State Board of Elections, hitps://er nesbe gov (accessing 2014 election
results through the filters on the dashboard).
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In short, voting rights are different. Litigating after the fact is an important tool, but
reauthorizing a preclearance regime which stops these discriminatory changes from going into
effect in the first place is necessary to ensure all citizens have the right to vote.

1L The development of the so-called Purcell principle has further constrained the
effectiveness of Section 2 and other voting rights protections.

As noted above, the availability of preliminary relief blocking a challenged practice while
a case is being litigated was supposed to solve the problem of elections going forward under
schemes later found to be unconstitutional or illegal. Indeed, the Supreme Court in Shelby
County based its ruling that preclearance was no longer necessary in part on the assumption that
voting rights plaintiffs would still be able to obtain preliminary or emergency relief in voting
rights cases.>

But the theoretical availability of preliminary relief has too often proven to be inadequate.
The current standard for obtaining a preliminary injunction makes it difficult enough for
plaintiffs to win preliminary relief in Section 2 cases, given their complexity and fact-intensive
nature. And the problem has only worsened due to the expansion of the so-called “Purcell
principle,” i.e., the idea that courts should be cautious in issuing orders which change election
rules in the period right before an election.® Since the brief, unsigned namesake decision,
Purcell v. Gonzalez,”” that spawned it, the Purcell principle has hijacked the case-specific
analysis for obtaining preliminary relief. The instruction to consider the potential voter confusion
and administrative burdens that may ensue if a court intervenes close to an election now operates
as effectively a bright-line rule against intervening in elections close to Election Day—even
where the relief sought would neither confuse voters nor impose burdens on election officials. At
the same time, courts have applied the rule inconsistently, frequently with little explanation,
making it harder for state officials and voters alike to understand why courts have blocked relief
for voters in a specific case. This fuels the perception that the principle is being use in one
direction only: to stymie voting rights advocates’ efforts to ensure that voters are protected and
discriminatory laws and practices are blocked before they can taint an election. In some
instances, too, appeals courts acting to stay relief granted by a district court on the basis of
Purcell (and the increasing regularity of such stays) create the very voter confusion and
administrative burdens that the Purcell principle in theory aims to avoid.

A. Purcell v. Gonzalez: A narrow, fact-specific decision.

35570 U.S. at 537 (“Both the Federal Government and individuals have sued to enforce § 2, ... and injunctive relief
is available in appropriate cases to block voting laws from going into effect].]”) (citations omitted): see also Oral
Arg. Tr., Shelby Cniy., No. 12-96, 2013 WL 6908203, at *25 (Justice Kennedy: “Is [a Section 2 suit] an effective
remedy?” Pls. Counsel: “It is — number one, it is effective. There are preliminary iujunctions.”).

% See Hasen, supra note 16, at 428,
#7549 U.S. 1 (2006).

241



332

The Purcell decision itself—which has now grown into a near-impossible hurdie for
voting rights lawsuits to clear—is a narrow, fact-specific decision which bears little resemblance
to the so-called “Purcell principle” that controls election cases today:

In 2006, residents of Arizona, Indian tribes, and community organizations brought a legal
challenge to voter identification requirements adopted by ballot proposition in 2004. Plaintiffs
moved for a preliminary injunction, barring the state from implementing the ID requirement,
which the district court denied, but the Ninth Circuit granted in a short, three-line order entered
directly on the docket (as opposed to a published opinion).*® The defendants—the State of
Arizona and county election officials—appealed to the Supreme Court, which dissolved the
Court of Appeals’ injunction. In doing so, the Court warned that “[c]ourt orders affecting
elections, especially conflicting orders, can themselves result in voter confusion and consequent
incentive to remain away from the polls,” and that “[a]s an election draws closer, that risk will
increase.” *° Ultimately, however, the Court concluded that “[t]hese considerations . . . cannot be
controlling here,” because the Court of Appeals erred “as a procedural matter” in failing “to give
deference to the discretion of the District Court,” and failing to provide any factual findings or
reasoning of its own.* Considering itself the imminence of the November 6 and the need for
clarity, together with this procedural error, the Supreme Court vacated the Ninth Circuit’s
injunction and allowed the election to proceed under the new voter ID rutes.®!

The crux of the decision was procedural error and the relationship between trial and
appellate courts. Notably, nothing in the decision purports to assert a hard-and-fast rule that
courts should never intervene in elections as they draw near. As discussed below, however, the
Court’s very brief discussion of “considerations specific to election cases”® in this unsigned
opinion has become the foundation for an increasing number of court orders shutting the door to
preliminary relief that would protect the right to vote. Courts now cite Purcel/—a narrow
decision that described commonsense factors that a court should consider when an election is

imminent—as an inviolable bar on granting any relief in the period before an election.

B. The Purcell principle has left unlawful and unconstitutional voting laws in place
for years.

Of principal concern when it comes to the aggressive application of the Purcell principle
is that voting laws ultimately found to be unlawful are permitted to remain in place for years—
simply because the necessary court action that would have blocked that unlawful practice before
it tainted an election would have occurred in the period close to that election. As a result, many
elections take place, and candidates assume office, under discriminatory or otherwise unlawful
regimes. This concern is magnified in the wake of Shelby County and the loss of the preclearance

* See Filed Order, Gonzalez v. drizona, No. 06-16702 (9th Cir. Sept. 18, 2006), Dkt. 16.
3 Purcell, 549 U.S. at 4-3.

O Id at 5.

S Id,

2549 U8, at 4.
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regime that would have prevented many of these laws from being enacted—or even proposed in
the first instance.

The following cases illustrate this concern in vivid terms:

North Carolina State Conference of the NAACP v. McCrory® (Statewide Voter
Suppression Bill). In 2013, along with the Southern Coalition for Social Justice, we filed a
lawsuit representing the League of Women Voters of North Carolina and individual North
Carolina voters, in consolidated litigation challenging a sweeping voter suppression bill in North
Carolina. Among other things, the bill imposed a strict voter identification requirement, slashed a
week of early voting, eliminated same-day registration and pre-registration, and required the
invalidation of ballots cast out-of-precinct. The law was announced just hours after the Supreme
Court’s decision in Shelby County—which released North Carolina from the preclearance
regime—and enacted a few short weeks later %

These changes had a tremendous impact on voter access in the state. In the 2012
presidential election alone, approximately 900,000 voters had voted during the eliminated week
of early voting; nearly 100,000 voters had registered using same day registration; approximately
50,000 had pre-registered; and 7,500 had cast ballots out of precinct.®® Not only did the 2013 law
eliminate these widely-used forms of participation, it also banned the use of many commonly-
held forms of government-issued photo ID for voting purposes, including North Carolina student
1Ds, public assistance 1Ds, and even municipal employee ID cards. In all, every form of
registration or voting curtailed or eliminated by the bill had been disproportionately used by
African-American voters; the only form of voting exempted from the 1D requirement—absentee
voting—was disproportionately used by white voters.*

Ultimately, the Fourth Circuit found in a unanimous opinion that the law had been enacted
with racially discriminatory intent and struck down the challenged provisions of North
Carolina’s law as unconstitutional, finding that, in enacting these provisions, the North Carolina
legislature “target[ed] African Americans with aimost surgical precision.”%” But this case took
34 months to litigate—almost three years—from filing the complaint to the Fourth Circuit’s
ruling. In the interim, the 2014 general election took place under the provisions of the new law,

83 McCrory, 831 F. 3d. 204,

54 See William War, Inside the Republican Creation of the North Carolina Voting Bill Dubbed the *Monster’ Law,
Wash. Post (Sept. 2. 2016), https://www.washingtonpost.com/politics/courts_Iaw/inside-the-republican-creation-of-
the-north-carolina-voting-bill-dubbed-the-monster-law/2016/09/01/79162398-6adf-1 1e6-8225-
fbb8aGfeo5be_story. html (“[W]ithin hours of the court ruling, [a state representative] told local reporters, ‘Now we
can go with the full bill.” With the ‘legal headache’ of Section 5 out of the way, he said, a more extensive ‘omnibus’
bill would soon be introduced iu the Senate.™).

o5 See Appellants’ Br. at 26, N.C. NAACP v. McCrory, 831 F.3d 204 (4th Cir. 2016) (Nos. 16-1468, 16-1469, 16-
1474, 16-1529), 2016 WL 3355830, at *26.

5 N.C. NAACP v. McCrory, 831 F.3d at 230,

7 1d. at 214.
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with 188 federal and state offices elected—including a U.S. Senator, 13 congressional
representatives, four state supreme court justices, and 170 state legislative seats *®

We did everything we could to prevent this from happening. We initially litigated this
very complex matter on an expedited timeline, and sought a preliminary injunction before the
2014 midterms, which the Fourth Circuit granted.®” Unfortunately, the Supreme Court stayed
that ruling,™ likely on the basis of the Purcell principle”—efTectively leaving the discriminatory
regime in place for the 2014 election. The Supreme Court subsequently permitted that
preliminary ruling to go into effect,’” and we ultimately prevailed on the final merits of the case.
But even though we did everything in our power to prevent this discriminatory law from tainting
the 2014 election, thanks to the demise of preclearance and the expansion of the Purcell
principle, we lacked adequate tools to do so. And while the law has since been struck down,
there is no way to now compensate the Black voters of North Carolina—or our democracy
itself—for that gross injustice.

Veasey v. Abbott™ (Statewide Voter ID Bill). In 2013, civil rights groups filed a lawsuit
challenging what was then the nation’s harshest voter identification law, leaving more than
600,000 eligible voters without the required form of ID.™ The law was originally signed into law
in 2011. However, when Texas sought to have the law precleared, as was required under
Section 5, it was blocked on the grounds that Texas was unable to prove that the law would not
discriminate against Black and Latinx voters.” Within hours of the Shelby County decision,
however, Texas, now no longer bound to the preclearance process, immediately implemented the
requirement.

On October 9, 2014, after a full nine-day trial, the district court issued a 143-page opinion
that concluded that the voter ID law was passed with discriminatory intent and had
discriminatory results, and permanently enjoined the state from enforcing the ID requirement.
The full complement of judges on the Fifth Circuit eventually affirmed the district court’s

8 See 11/042014 Official General Election Results — Statewide. N.C. State Bd. of Elections,
https:/er.nesbe. gov/Pelection_dt=11/04/2014&county _id=0& office=FEDd&contest=0 (last visited June 24, 2021). .

% League of Women Voters of N.C. v. North Carolina, 769 F.3d 224 (4th Cir. 2014).
0 North Carolina v. League of Women Voters of N.C., 574 U.8. 927 (2014) (mem.).
7! Hasen, supra note 16, at 449,

" That is, despite temporarily staying that preliminary ruling, the Supreme Court declined to hear the case on
appeal, leaving the preliminary injunction in place for subsequent local elections. See North Carolina v. League of
Women Voters of N.C.. 575 U.S. 950 (2015) (mem.). This suggests that the Supreme Court’s stay of the preliminary
injunction was issued due primarily to the proximity of the Fourth Circuit’s ruling to the 2014 general election. See
Hasen, supra note 16,
73830 F.3d 216 (5th Cir. 2016) (en banc).

’The J’,ﬁ%c.‘sof%he!by( oy V. Ho!der erm:m Ctr. (Aug. 6, 2018), hitps://www brennancenter.org/our-

1

-holder (“Expents estimated that over 600,000 registered Texas voters
did not have an acccpl-lb]c ID undcr the new Lm ).

75 Letter from Assistant Aty Gen. Thomas E. Perez to Tex. Dir. of Elections Keith Ingram (Mar. 12, 2012),
https:/i'www justice govisites/defanli/files/cri/legacy/2014/05/30/ 120312 pdf.
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finding that the voter ID law violated the Voting Rights Act in July 2016.7 But as in North
Carolina, the case took over three years to litigate from the filing of the complaint to the Fifth
Circuit’s ruling. In the interim the 2014 general elections went forward with the voter ID
requirement in place. In those elections, Texas voters filled an open governor’s seat, as well as
voted for six other statewide officeholders, all 36 members of the state’s congressional
delegation, all 150 members of the state house, and half of the state senate.”’ Moreover, the voter
ID requirement was still in place for primary elections in 2016, including a contested presidential
primary in both major parties,” as well a 2015 election to approve seven proposed constitutional
amendments.™ All in all, more than eleven million ballots were cast under a discriminatory
election regime ®

As in North Carolina, the plaintiffs did everything they could. They filed suit the day
after the Governor announced that the law would be implemented and moved expeditiously to
fully resolve the complex matter on the merits. In contrast to many of the applications for
preliminary relief discussed here, this case featured the opportunity for a full hearing of the
claims and the submission of evidence, with dozens of witnesses testifying—and, because trial
dates are set well in advance, more than adequate notice to state officials that a ruling would
come down close in time to the election. Nevertheless, the Fifth Circuit stayed the injunction,
“based primarily on the extremely fast-approaching election date,” i.e., because of Purcell ™
When the plaintiffs asked the Supreme Court to vacate the stay, it declined to do so—presumably
also on the basis of Purcell

Notably, nothing in the Fifth Circuit’s stay order in any way contradicted the district
court’s finding that the law was passed with discriminatory intent and had discriminatory results.
In other words, the appeals court concluded that proper application of the Purcell doctrine
required it to allow a law found to be “motivated, at the very least in part, because of and not
merely in spite of ... detrimental effects on the African-American and Hispanic electorate”® to

govern the conduct of federal elections. The Texas plaintiffs did everything they could to prevent

76 Veasey, $30 F.3d. Texas would subsequently pass a new law to ameliorate the defects found in the voter 1D bill,
rendering the case moot (and sparking a new set of legal challenges).

" Race Summary Report; 2014 General Election, Off. of the Tex. Sec’y of State.
I1|| s:/felections.sos.state tx.usfelchist1 75 _state htm (last visited June 24, 2021).

.See Race Summary Report: ’01( Demaocratic Party Primary Election, Off. of the Tex. Sec’y of State.
state. it (last visite : see also Race Summary Report:

"Wé Repubhcan f’arrv F’rmmrl Hecuon OfT. of the Sec’y of State.
https:/felections.sos.state.tx.us/elchist2 73 _state htm (last visited June 24, 2021).

" Race Summary Report: 2013 Constitutional Amendment Flection, OfF. of the Tex. Sec’y of State,
https://elections.sos state.tx us/elchist 190 _state htm (last visited Jun 24. 2021},

80 Turnout and Voter Registration Figures (1970-Current). Tex. Sec’y of State.

https://www.sos state.tx . us/elections/historical/70-92 shiml (last visited June 24. 2021).

1 Veasey v. Perry, 769 F.3d 890, 892 (5th Cir. 2014).

5 Veasey v. Perry, 135 S. CL. 9 (2014) (mem.); id. at 9 (Ginsburg, J.. dissenting) (noting that while, “in Purcell and
in recent rulings on applications involving voting procedures, this Court declined to upset a State's electoral
apparatus close to an election,” it should not do so in the instant case).

2 Veasev v. Perry, 71 F. Supp. 3d 627, 703 (S.D. Tex. 2014),
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this discriminatory law from tainting the 2014 election, but thanks once again to the demise of
preclearance and the expansion of the Purcell principle, over 200 federal and state officials in
Texas were elected under a regime the full Fifth Circuit would affirm as “impos[ing] significant
and disparate burdens on the right to vote” and as “ha[ving] a discriminatory effect on
minotities’ voting rights in violation of Section 2 of the [VRA] "8

Husted v. Ohio State Conference of the NAACP® (Cuts to Early Voting). In May
2014, we filed a lawsuit representing the Ohio chapters of the NAACP, the League of Women
Voters, the A. Philip Randolph Institute, and various churches and other organizations,
challenging an Ohio law that sharply cut the availability of early voting passed in the wake of the
surge in turnout in the 2012 presidential election. The cuts disproportionately impacted Black
Ohio voters, who not only relied more heavily on early voting than white voters but also relied
more heavily on Sunday voting, which was eliminated by the law.*

As discussed, proving a Section 2 claim is difficult and resource-intensive. Nevertheless,
in June, just one month after we filed suit and three and a half months after the law was enacted,
we moved for a preliminary injunction, submitting voluminous documents to support our claims,
including several expert reports, extensive briefing, and hundreds of pages of exhibits. In a
thorough opinion, weighing the competing evidence proffered by the state to defend the practice,
the district court found that we had shown that the law was substantially likely to violate the
Constitution and Section 2, and on September 4, 2014 (weeks in advance of the early voting
period) issued a preliminary injunction mandating that early voting go forward without the
state’s cuts. The state appealed, and after emergency briefing, on September 24, the Sixth Circuit
affirmed the injunction, finding, in a similarly thorough opinion, that the plaintiffs were likely to
succeed on their VRA and constitutional arguments. *’

Despite these findings on the merits, the Supreme Court stayed the injunction in a five to
four vote—presumably on the basis of Purcell—just sixteen hours before early voting was to
begin.®® In contrast to the opinions of the lower courts, setting out detailed findings of fact and
conclusions of law, the Supreme Court’s stay was three sentences long, giving no clarity on

8 Veasey, 830 F.3d at 256, 265.
89573 U.S. 988 (2014).
56 Ohio State Conf. of NAACP v. Husted, 43 F. Supp. 3d 808, 828-29 (S.D. Ohio 2014).

87 Ohio State Conf. of NAACP v. Husted, 768 F.3d 524 (6th Cir. 2014), vacated as moot 2014 WL 10384647 (6th
Cir. Qct. 1, 2014).

5 Husted, 573 U.S. 988. Although the Court provided no explanation for its reasons for staying the order, its order
in Husted was onc of four emncrgency orders isshed relating to the 2014 elections, and opinions of individual Justices
in two of those cases indicate that the Court was relying on Purcell. See Frank v. Walker, 574 U.S. 929, 929 (2014)
(mem.) (Alito, I., dissenting) (discussing the “proximity of the upcoming general clection™); Veasey v. Perry, 133

S. Ct. 9, 1011 (2014) (mem.) {Ginsburg, J.. dissenting) (arguing against application of Purcell to stay district court
order); see also Hasen, supra note 16, at 428 (“[T]he apparent common thread [in the 2014 clection cases] ... was
the Snpreme Court’s application of ‘the Purcell principle.”).
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what, precisely, it disagreed with or how the courts below had erred. The case ultimately settled,
with the state agreeing to restore some of the reduced early voting opportunities.®

In the meantime, however, the 2014 general election went forward with the early voting
cuts in place, with religious and community organizations scrambling to communicate the
changes and to arrange transportation for their members. As Reverend Todd Davidson, of the
Antioch Baptist Church in Cleveland noted, “[b]ecause of the last minute decision by the
[Supreme CJourt, [his church] was forced to hold off on their advertising because they did not
want to give incorrect information.””" The settlement, moreover, did not take effect until after
primary elections in 2015. All told, over one hundred federal and state officials, including the
state’s governor, lieutenant governor, and secretary of state, were elected and over three million
ballots were cast under a regime that two levels of the federal court system had concluded would
likely violate the U.S. Constitution and the Voting Rights Act—based solely on the Purcell
principle.”!

C. The Purcell principle has grown dramatically as a doctrine.

Since the Supreme Court’s decision in Purcell, federal courts have increasingly cited the
decision to preclude or stay court action on election rules where the impending election is
imminent.”” The following tables show the number of times courts denied or stayed injunctive
relief on the basis of Purcell *

5 Settlement Agreement Among Pls. and Defs. Sec'y of State Jon Husted, Ohio State Conf. of NAACP v. Husted,
(5.D. Ohio 2014) (No. 2:14-cv-00404-PCE-NMK). ECF No. 111-1, available ar https:fiwww aclu org/lesal-
document/naacp-v-husted-setilement-agreement-among-plaintiffs-and-defendant-secretarv-state,

“ DeNora Getachew, Foting 2014: Stories from Ohio, Brennan Ctr. (Dec. 5, 2014),
hitps:/fwww brennancenter. org/our-work/research-reportsivoting-2014-stories-ohio.

9 2014 Elections Results, Ohio Sec’y of State. https://www ohiosos. gov/elections/clection-results-and-data/20 14-
clections-results/ (last visited June 24, 2021); 2015 Elections Results, Ohio Sec’y of State.
hitps://www ohiosos.govielections/clection-results-and-data/20 1 5-official-clections-results/ (last visited

June 24, 2021)..

% See Hasen, supra note 16 at 429 (describing how the Supreme Court has “ma[de] the Purcell principle
paramount” in election-related litigation): Adam Liptak, Missing From Supreme Court's Flection Cases; Reasons
Jor Its Rulings, N.Y. Times (Oct. 26, 2020), hitps:/fwww.nytimes.com/2020/10/26/us/supreme-court-election-
cases.html?searchResultPosition=2 (characterizing Pureell’s development into “a near-categorical bar on late-
breaking adjustments to state election procedures™); Andrew Vasquez. Note. Abusing Fmergency Powers: How the
Supreme Conrt Degraded Voting Rights Protections During the COVID-19 Pandemic and Opened the Door for
Abuse of State Power, 48 Fordham Urb. L.J. 967, 996 (2021) (describing how the Supreme Court in April 2020
“significantly strengthened the Purcelf principle, allowing lower courts 1o cite it as doctrine throughout the 2020
election.”).

% Appendix A lists cases where relief was denied or a stay was granted by an appeals court. presumably on the basis
of Purcell. As discussed funther infra, these cases oflen arise without full briefing or argument, and counts frequently
issue orders denying relief or staying a lower count’s grant of relief without clarifying their reasoning. Therefore,
courts may be applying Purcell, even if they do not make that explicit, meaning the list is likely underinclusive.
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Applications of Purcell — Applications of Purcell —
Presidential Elections Midterm Elections
2008 2 2006 2
2012 6 2010 0
2016 11 2014 3
2020 38 2018 10

As the tables show, the number of times courts used Purcell to deny or stay injunctive
relief almost doubled from just six in the 2012 elections to eleven cases in 2016. In 2020, this
figure skyrocketed to fifty-eight—more than five times as many voting rights cases stopped due
to Purcell in 2016. This trend is not limited to presidential elections; in the 2014 midterms,
courts applied Purcell to deny or stay injunctive relief only five times, while in the 2018
midterms, this grew to ten instances.

But the explosion in Purcell-based denials or stays of injunction does not simply reflect
courts relying on Purcell in an increasing number of cases. A closer look at these cases reveals
an even more concerning trend: courts are now applying the Purcell principle almost
automatically to block preliminary relief in the period before an election. The Supreme Court has
encouraged this development, articulating the Purce/l principle as a rule that “lower federal
courts should ordinarily not alter the election rules on the eve of an election.”**

This trend is concerning because courts have a duty to litigants to conduct an
individualized analysis, especially in the context of an application for preliminary relief. The
current standard for whether or not a court should issue an injunction instructs courts to consider,
among other things, whether the plaintiffs will suffer irreparable harm, whether “the balance of
equities” counsel in favor of relief and whether the “injunction is in the public interest.”** These
factors are by definition specific to each case and each requested injunction. If anything, Purcell
itself is a reminder to conduct this case-specific analysis: there, the lower court “was required to
weigh, in addition to the harms attendant upon issuance or nonissuance of an injunction,
considerations specific to election cases.”® Purcell (the case) reminds courts to take a closer
look at the issue before them, while Purcell (the principle) in its current form gives courts an
excuse not to. Too often, courts have relied on the Purcell principle to avoid their responsibility
to make the fact-specific inquiries and to weigh the relevant equities that are particular in each
case. Instead, they apply a bright-line rule that too frequently works against voters.

Nominally, the Purcell principle addresses several concerns: it counsels against granting
an injunction when there is a risk of voter confusion or administrative burden on elections
officials in complying. It also encourages plaintiffs to move quickly, rather than asserting their

4 Republican Nat'l Comm. v. Democratic Nat’t Comm., 140 8. Ct. 1205, 1207 (2020) (per cutiam).
95 Winfer v. Nat. Res. Def. Council, Inc., 535 U.S. 7, 20 (2008).
% 549 U.S. at 4 (per curiam).
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rights at the last minute. And finally, it sets clear rules in advance of an election, so all parties
will know what witl and will not be subject to its instructions. This is not, however, how the
Purcell principle has operated in practice.

1. The Purcell principle has been applied even where there is no risk of voter
confusion.

Perhaps the principal reason animating the Supreme Court’s concern about court
intervention close to an election is the risk that changing election rules will create “voter
confusion,” a risk which increases “[a]s an election draws closer.”” But individualized analysis
as to whether the relief requested or ordered would in fact cause voter confusion has over time
seemingly become optional. In fact, courts have stayed relief in cases where a court found that a
practice or procedure was likely unconstitutional or a VRA violation and ordered relief with no
voter-facing implications, i.e., where there was no plausible risk that voters could have been
confused, let alone disenfranchised, by the court-ordered relief.

An illustrative example is Republican National Committee v. Democratic National
Committee ** In March 2020, as the deadly COVID-19 pandemic spread across the country and
the world, the Democratic Party challenged various provisions of Wisconsin’s election
administration rules and procedures, arguing that existing rules would, in the unique context of
the pandemic, unconstitutionally burden Wisconsin voters’ fundamental right to vote in the
April 7 Democratic presidential primary. Describing “the severe burdens that voters are sure to
face in the upcoming election” and finding that the plaintiffs had shown that the absentee ballot
receipt deadline was likely unconstitutional, the court granted a preliminary injunction. * Among
other things, the injunction extended the deadline for the receipt of absentee ballots by six days,
requiring the state to count ballots so long as they were received by April 13th (even if
postmarked after Election Day).**® Under the court's order, voters did not have to know anything
new or do anything different to have their ballots counted—the order impacted only what
elections officials would do with certain ballots on the back-end after voters had already mailed
in their ballots, and reflected the novel public health threat and changed circumstances.
Moreover, state elections officials specifically did not oppose extending the deadline, and
represented to the court that the April 13th receipt deadline “would not impact the ability to
complete the canvass in a timely manner 1!

After a flurry of emergency appeals, the case reached the Supreme Court, which stayed
the injunction the day before the election. ! The Court’s opinion relied on Purcell, not for the
idea that there are considerations specific to election-related cases that weighed (in combination
with the other equities) in favor of a stay in the case before it, but for the much broader idea that

o7 Id. at 4-5.

%140 S. Ct. 1205 (2020).

% Democratic Nat'T Comm. v. Bostelmann, 451 F. Supp. 3d 952, 972, 976 (W.D. Wis. 2020).
1 1. at 976.

191 d. (quotations omitted).

192 Republican Nat'l Comm., 140 S. CL. at 1206,
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“lower federal courts should ordinarily not alter the election rules on the eve of an election.”
Missing from any of its discussion was the fact that last-minute changes were unavoidable, due
to the spread of COVID-19, Also absent was the surge in absentee ballot requests made by
Wisconsin voters as COVID-19 spread which elections officials were struggling to process in
time. The preliminary relief made the best of a bad situation, by giving voters a few extra days
for elections officials to deal with the last-minute surge of absentee ballot applications. There
was no risk of voter confusion—absentee voters were merely waiting to receive their ballot, and
the preliminary injunction would have allowed them to cast their ballot and have it counted.
Instead, due to the Supreme Court’s action, voters were forced to choose: risk exposure to a
deadly virus which scientists were very early in understanding, or lose their right to vote.
Wisconsin election officials would later acknowledge that 71 voters or poll-workers contracted
COVID-19 as a result of the April 7 primary. '

An additional example is Middleton v. Andino,'"™ another COVID-19-related challenge.
There, plaintiffs challenged two aspects of South Carolina’s absentee ballot process, the
requirement that people who vote absentee must have a third-party witness sign their ballot and
the requirement that voters have a qualifying “excuse” to vote absentee. The district court denied
preliminary relief as to the excuse requirement, citing Purcell, though it did enjoin the operation
of the witness requirement.'® As with the absentee ballot receipt deadline, this injunction did not
require voters to do anything differently in order to have their ballots counted. Instead, it
removed a step that would have otherwise caused a voter’s ballot to be rejected on the back
end—a step that had already been suspended for the prior election.'*® Because of this prior
suspension, Purcell’s concerns about courts changing the status quo were not present, as “a new
status quo [was] set in South Carolina for voting requirements,” meaning that failing to issue the
injunction would have created the change in voting practices and any subsequent confusion.'"””
Insofar as any confusion might have existed, moreover, it would have been resolved in favor of
enfranchisement—either the voter obtained a witness signature or they didn’t; their ballot would
count either way.

However, the state appealed—and when the case came before it, the Supreme Court
stayed the injunction, in a short, unsigned order.'®® Although the Court as a whole did not
explain its action, Justice Brett Kavanaugh wrote a short concurring opinion (speaking only for
himself) explaining that Purcell compelled the result.'””

15 Common Dreams. Study Shows Wisconsin's April 7 In-Person Election Resulted in Explosion of New COVID-19
Infections, Milwaukee Indep. (May 23, 2020), hitp://www. milwaukeeindependent com/sy ndicated/study -shows-
wisconsins-april-7-person-clection-resulted-explosion-new-covid- 19-infections/,

%1488 F. Supp. 3d 261 (D.S.C. 2020).

105 1 at 294 n.29 (*[T]he court decline[s] to enjoin the Election Day Cutoff due to concerns raised in Purcell ... ™).
1 Jd. at 289.

17 Id. at 288.

Y& Andine v, Middleton, 141 8. Ct. 9 (2020) (mem.).

1 See id. at 10 (Kavanaugh, J.. concurring in grant of application for stay).
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2. The Purcell principle has applied even where there is no administrative burden
for election officials.

Another factor animating the Purcell logic of disfavoring court-ordered election changes
too close to an election is that late-breaking changes can impose significant administrative
burdens on elections officials. But as with voter confusion, individualized analysis as to
administrative burden has likewise seemingly become optional over time.

The Middleton case described above is a case in point. In addition to demonstrating that
the injunction suspending the witness requirement would not cause any voter confusion (and
certainly not any that would result in disenfranchisement), the evidence presented made clear
that there would be little to no administrative burden to implement it. Particularly relevant was
Marci Andino, the director of the state election commission, representing to the court “her
support for suspending the Witness Requirement and [her] belie[f] it will not be difficult or
costly ”'!? Elections workers would have to open and process the absentee ballots whether or not
the witness signature was being enforced—if anything, not having to confirm that the witness
requirement had been satisfied removed a processing step.’' In fact, Andino wrote to the state
legislature in July 2020 recommending many voter changes, including “[rlemov[ing] the witness
requirement for absentee return envelopes”— the exact relief plaintiffs requested.'!? As
discussed above, however, the injunction was stayed prospectively, likely on the basis of Purcell.

In fact, far from avoiding an administrative burden, applying Purcell can impose one. In
the Republican National Committee case described above, Wisconsin elections officials
attempted to react quickly to the enormous influx of absentee ballot requests in the early days of
the COVID-19 pandemic. Although the district court’s injunction directed them to accept ballots
received after the statutory deadline, they notably did not appeal the decision. Instead, political
actors who intervened in the lawsuit pursued the appeal, winning stays of portions of the
injunction at the Seventh Circuit (requiring enforcement of the witness signature on absentee
ballots) and the Supreme Court (requiring ballots to be postmarked by election day, rather than
received six days later). Both courts cited Purcell in doing so,''* without mentioning that their
orders imposed additional, time-consuming tasks on elections officials, to verify witness
signatures and review postmarks on absentee ballots, at a time when elections officials were
already “heavily burdened.”!!* Absent from these decisions was any acknowledgement of this

19 Afiddleton, 488 F. Supp. 3d at 289, stayed pending appeal, 141 S. Ct. 9 (2020).

1 In fact, Dir. Andino stated regarding the witness requirement, “[w}hile election officials check the voter’s
signature, the witness signature offers no benefit to election officials as they have no ability to verify the witness
signature.” Id. at 301 n.36.

112 Letter from Marci Andino (July 17, 2020), Middleton, 488 Supp. 3d (No. 3:20-cv-01730), ECF No. 78-1 at 3.

U3 See Democratic Nat'l Comm. v. Bostelmann, Nos. 20-1538 & 20-1546, 20-1539 & 20-1545, 2020 WL 3619499,
at *2 (7th Cir. Apr. 3, 2020); Republican Nat'l Comm. v. Democratic Nat'l Corm., 140 S, Ct. 1205, 1207 (2020).

14 See Republican Nat'l Comm., 140 S. Ct. at 1209 (Ginsburg, J., dissenting) (* Accommodating the surge of

absentee ballot requests has heavily burdened election officials, resniting in a severe backlog of ballots requested but
not promptly mailed to voters.”).
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administrative effort, though those same courts will cite such burdens to deny relief in other

cases.“s

3. The Purcell principle has been applied even when plaintiffs move quickly.

The problems that the aggressive and overly broad version of the Purcell principle have
created are exacerbated by the fact that courts are applying the principle to bar relief even where
plaintiffs are moving as quickly as they can and litigate the case expeditiously. In the sprawling
North Carolina litigation discussed above, for example, we filed our lawsuit the day the bill was
signed into law by then-Governor McCrory. There was simply no way to bring our challenge
earlier. The Supreme Court still stayed preliminary relief for the 2014 election, presumably on
the basis of Purcell.

The same was true in Rangel-Lopez v. Cox,'™® another ACLU case. Ford County, Kansas,
offered only one voting site for nearly twenty years, at the Dodge City civic center.!'” On
September 11, 2018, fewer than two months before the 2018 elections, the county clerk
unilaterally decided to move the polling location—again, the sole voting site in the county—to
another location four miles away. The new location was outside Dodge City limits {(and more
than 80% of the county’s residents live in Dodge City), and 1.2 miles away from the nearest
public transportation stop. Even worse, after making this decision, the county only began
publicizing the change on September 28, 39 days before the election.

The ACLU of Kansas acted promptly, attempting to meet with the county clerk to
coordinate non-partisan voter assistance, but the clerk cancelled the scheduled meeting and
subsequently stopped responding to ACLU communications. After being stonewalled, the ACLU
finally sued on October 26, less than one month after the change was made public. The
application for preliminary relief was denied, due to Purcell; in the court’s eyes, Purcell meant
that the public interest would not be served by ordering the opening of an additional election site,
due to the risk of confusion from competing notices.!*® In doing so, this case provides just one of
many examples of how the principles that purportedly animate the Purcell doctrine have largely
worked only in one direction: against voting rights plaintiffs. The clerk’s decision to move a
long-standing polling site shortly before an election meant that confusion was inevitable, but the
court’s rigid understanding of Purcell (i.e., that Purcell warns only against the confusion that

IS Little v. Reclaim Idaho, 140 S. Ct. 2616, 2617 (2020) (mem.) (Roberts, C.J., concurring) (joined by three other
Justices) (citing “the present strain imposcd by this structural injunction on the time and resources of state and local
officials, and the costs to the State will continuc to add up over the coming wecks” as a rcason to issuc a stay);
Commeon Cause Ind. v. Lawson, 977 F.3d 663, 664 (7th Cir. 2020) (arguing against assuming decision-making over
“tasks that belong to politically responsible officials™).

16344 F, Supp. 3d 1285 (D. Kan. 2018).

17 Elections officials claiined that the Amcricans with Disabilities Act compelled it to close all other polling sites, as

they were not accessible. For more on the factual backgrouud of this case, see ACLU of Kan., XS LULAC and
Rangel-Lopez v. Cox, https://www.aclukansas.org/en/cases/ks-lulac-and-rangel-lopez-v~cox (last updated Jan. 25,
2019).

V8 Rangel-Lopez, 344 F. Supp. 3d at 1290.
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may arise if a court “insert[s] itself into this process” ") meant that it did not consider whether
court action here was in fact necessary to mitigate voter confusion created by the government’s
last-minute changes. Such an approach is divorced from reality and has allowed courts to avoid
their responsibility to make the fact-specific inquires and to weigh the relevant equities that are
particular in each case in favor of a bright-line rule that too frequently works against voters.

4. The Purcell principle is frequently described as a bright-line rule against courts
intervening in upcoming elections — but it is not applied consistently or with
real clarity on what it requires.

Academic and legal commentors frequently describe the Purcell principle as a bright-line
rule. 12 However, whether courts will actually apply Purcell—even in situations that seem to
present the paradigm circumstances that counsel against intervention—remains deeply
unpredictable.

For example, in the Brakebill v. Jaeger’*! litigation concerning North Dakota’s Voter ID
law, the district court issued an injunction prior to the 2018 primary elections. Months later, and
one week before absentee voting began, the Eighth Circuit granted a stay of the injunction,
allowing the state to require ID with a residential (rather than mailing) address, with severe
consequences on Native Americans living on reservations, who commonly use P.O. boxes. Here,
the concerns that putatively counsel in favor of Purcell existed: voters had been told for months
they could use IDs that were now unacceptable, so the stay would be deeply confusing and
impose a substantial risk that some voters would show up at the polls to vote without a
qualifying ID (or, as explicitly warmned against in the Purcell decision itself, be “incentiv[ized] to
remain away from the polls” altogether); the stay would also require North Dakota to revisit
training for elections officials, despite the Secretary of State representing that revising materials
would take several months; and voting would begin less than a week after the Eighth Circuit
issued the stay. Unperturbed, the panel refused to apply Purcell and refrain from intervening and
changing the rules already in place. Of course, when the plaintiffs brought subsequent litigation
shortly afterward, taking at face value the Eighth Circuit’s statement “the courthouse doors
remain open” for residents without formal addresses affected by the stay,'?? their efforts were
blocked by Purcell ' Eventually—eighteen months later—the plaintiffs settled with the state

19 Id
12 drticle 11 - Equitable Relief - Election Administration - Republican National Committee v, Democratic National
Committee, 134 Harv. L. Rev. 450, 457 (2020) (“Despite Purcell's opaquencss, however, some courls, including the
Supreme Court, have since treated it as establishing a bright-line rule against judicial intervention close to Election
Day.”), see also Erwin Chererinsky, Keviore Adddress Alaskan Election Law in 2020, 37 Alaska L. Rev. 139, 141
(2020) (“But as... lower court judges have interpreted Purcell, it has become a bright-line nue.”).

121 Brakebill v. Jaeger, 905 F.3d 553 (8th Cir. 2018).
12 Id a1 561,

123 Spirit Lake Tribe v. Jaeger, No. 1:18-cv-222, 2018 WL 5722665 (D.N.D. Nov. 1, 2018) (denying preliminary
relicf).
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defendants, and now those without a street address may cast a ballot and voters with tribal IDs
may use those as a permissible form of identification.'*!

Nor is the time period where the Purcell principle applies to bar relief clearly defined.
Some courts take an expansive view: In Richardson v. Texas Secretary of State,'* for example,
the court denied preliminary relief that would have blocked enforcement of signature matching
for absentee ballots and established a cure process on the basis of Purcell 56 days before the next
election. In Thompson v. DeWine, the Sixth Circuit stayed a preliminary injunction preventing
enforcement of certain requirements for ballot initiative signatures 161 days before the election,
warning that while “the November election itself may be months away but important, interim
deadlines ... are imminent.”'% Given the context of qualifying ballot initiatives, this may be fair
enough, but the court continued: “[M]oving or changing a deadline or procedure now will have
inevitable, other consequences.”'?’ This logic—that the existence of any consequences of
changing election procedures counsels against relief—expands the relevant Purcell window
months in advance of elections, and given the frequency of primary and general elections, leaves
little (if any) time for plaintiffs to challenge unlawful voting practices and obtain relief before
those practices taint elections,

At the same time, however, courts have ignored or declined to apply the Purcell principle
within much smaller windows. In Carson v. Simon, for example, the Eighth Circuit declined to
apply Purcell in a decision issued five days before the 2020 general election."® There, voting
rights plaintiffs and state officials entered into a consent decree, approved by a state court,
extending the deadline for the receipt of absentee ballots to August 3, 2020, and state officials
promptly began working with local elections officials to prepare. Then, a second set of plaintiffs
brought a new lawsuit challenging the consent decree, moving for a preliminary injunction on
September 24, which was denied on October 12. On appeal the Eighth Circuit enjoined the state
court order, which had the effect of moving up the absentee ballot deadline, again just days
before the election. It is hard to imagine a situation where Purcell is more applicable: here, the
requested order came at the eleventh hour, risked a great deal of voter confusion, and imposed
serious administrative burdens as state officials subsequently struggled to comply with the new
ballot receipt deadline.'?

124 See Campaign Legal Cur., Secretary of State and North Dakota Tribes Agree to Settle Voter 1D Lawsuit,
https:/fcampaignlegal .org/press-rel fsecretary-state-and-north-dakota-tribes-agree-settle-voter-id-lawsuit (last
visited June 25, 2021).

12 No. SA-19-cv-00963-0LG, 2020 WL 5367216 (W.D. Tex. Sept. 8, 2020).

126959 F.3d 804, 813 (6th Cir. 2020) (granting stay of preliminary injunction). mot. fe vacate stay denied.

No. 19A1054, 2020 WL 3456705 (U.S. June 25, 2020) (mem.).

127 Thempson. 959 F.3d at 813,

1% 978 F.3d 1051, 1061-61 (8th Cir. 2020).

12 Amy Forliti, Court: Late Minnesota Absentee Ballots Must Be Separated. MPR News (Oct. 29. 2020).
https:/fwww. mproews.org/story/2020/10/29/courl-late-minnesota-absentee-ballots-must-be-separated (“The court's
decision is a tremendous and unnecessary disruption to Minnesota's election, just days before Election Day. This

last-minute change could disenfranchise Minnesotans who were relying on settled rules for the 2020 election ... .
(quoting the Secretary of State)).
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D. When courts apply the Purcell principle on appeal, they exacerbate all of the
problems of Purcell— and introduce new ones.

In theory, Purcell applies equally to district courts and courts of appeals, instructing them
both to consider the risk of voter confusion and administrative burden in complying with a court
order. However, in practice, the growing number of stays (where an appeals court prevents a
lower court’s order from taking effect) by courts of appeals and the Supreme Court, and the
expansion of the doctrine into a bright-line rule creates the exact whipsaw effect that the Purcell
principle theoretically aims to avoid.** The ways in which appeals courts have applied the
Purcell principle, moreover, has introduced new problems.

First, voters may be disenfranchised if they act in reliance on a lower court order
that is subsequently stayed by an appellate court on the basis of Purcell. If, say, a district
court enjoins enforcement of a witness requirement, a voter may mail in an absentee ballot
without such a witness signature. If an appeals court then applies the bright-line version of
Purcell that exists today to stay the injunction, that voter’s ballot will be thrown out, merely
because the voter relied in good faith on the court order. Appeals courts increasingly apply
Purcell in this way: without consideration of whether the stay itself would cause the very
confusion and attendant disenfranchisement that the Supreme Court was concerned with in the
original decision.

In Wisconsin in 2014, for example, the district court in Frank v. Walker preliminarily
blocked enforcement of the state’s voter ID requirement, *! the Seventh Circuit subsequently
stayed that injunction.'*? But before the stay was issued, nearly 12,000 absentee voters’ ballots
were mailed without the ID instructions, and hundreds of absentee ballots had already been cast
without a photocopy of accepted ID. In our petition for rehearing en banc on the stay, we pointed
this out, and argued that by staying the injunction and bringing the ID requirement back, the
court would effectively disenfranchise voters who did nothing more than follow the instructions
that they were given by the state, in conformity with the law as it then stood.'>* But the en banc
court deadlocked.** Fortunately, the Supreme Court lifted the stay.'*

Although the Seventh Circuit did not rely on Purcell in issuing the stay in Frank v.
Walker, the expansion of the Purcell doctrine into a hard-and-fast rule coupled with appeals
courts’ willingness to use Purcell to stay injunctions point to a world in which voters’ reliance

130 pypeell, 549 U.S. at 4-5 (“Court orders affecting elections, especially conflicting orders, can themselves result in
voter confusion and consequent incentive to remain away from the polls.”) (emphasis added).

13117 F. Supp. 3d 837 (E.D. Wis. 2014), rev'd, 768 F.3d 744 (7th Cir. 2014).
32 Byank v. Walker, 766 F.3d 755 (7th Cir. 2014) (mem.),

133 See Emergency Mot. for Reh’g En Banc at 8-9, Frank v. Walker, 766 F.3d 755 (7th Cir. 2014) (No. 14-02038),
ECF No. 66-1 at 13-14.

3% Erank v. Walker, 769 F.3d 494 (7th Cir. 2014) (per curiam).
135 Frank v. Walker, 574 U.S. 929 (2014) (1nem.).
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interests are disregarded solely because the injunction was ordered during some undefined period
of time before an election.

This is not a far-fetched concern. In the 2020 Aiddleton case out of South Carolina
discussed above, for example, the Fourth Circuit affirmed an injunction against the enforcement
of the state’s requirement that absentee ballots contain a signature of a witness. Absentee voters
in South Carolina were then told as a result that they did not need a witness signature on their
ballots, and some voted.'* The Supreme Court then stayed the injunction prospectively—i.e.,
permitting the counting of ballots without witness signatures that were cast while the injunction
was in effect.’*” But Justices Gorsuch, Alito, and Thomas would have stayed the injunction
altogether'**—disenfranchising voters who did nothing more than rely on an injunction while it
was in effect.

If appeals courts think of the Purcell doctrine as a bright-line rule—despite all of the
inconsistencies in its application as discussed—they are more likely to stay an injunction. As this
whipsaw litigation has become more and more common, reaching new heights in 2020, the
effects spread beyond those voters covered by specific rulings. The fact that whipsaw orders and
Supreme Court intervention has become so common itself casts doubt and creates uncertainty
about (and ultimately limits the effectiveness of) any relief granted near an election. This in turn
feeds the exact voter confusion that the Purcel! principle is in theory used to avoid.

Second, the application of Purcell by appeals courts and the Supreme Court has
been plagued by a lack of transparency, to the point where the emergency orders, including
election-related orders, are referred to as “the shadow docket.”"> Generally, a case in a
federal court of appeals is decided after full briefing, oral argument (as need be), and judicial
research and drafting, a process that can often take months. The product of this effort is a
reasoned opinion that the parties can read and understand, one that assures the parties that their
arguments got a fair hearing and provides guidance as to the rules of the road for litigants going
forward.

Purcell and its applications depart sharply from this practice. In fact, the Supreme
Court’s development of the Purcell principle has occurred almost exclusively as a series of
unsigned orders that lack such an explanation. In 2014, the first federal election cycle following
Shelby County, the Supreme Court issued four rulings in election cases, all of which were
unsigned and lacking in any explanation of the reasoning underlying the decisions.'* In Ohio
NAACP v. Husted , discussed above, the district court and Sixth Circuit both issued extremely

136 Zak Koeske, SC dbsentee Voters Need a Witness. What Happens When Election Mailers Say Otherwise?, The
State (Oct. 14, 2020), https://www.thestatc.com/news/politics-government/election/article2463 98883 html.

Y3 Andino v. Middleton, 141 S. Ct. 9 (2020) (mem.).
13 Id. at 10,

13 William Baude, Foreword: The Supreme Court’s Shadow Docket, 9N.Y.U. J. of L. & Liberty 1, 1 (2013)
(coining the term); see also Stephen 1. Viadeck, The Solicitor General and the Shadow Docket, 133 Harv. L. Rev.
123, 125 (2019).

140 North Carolina., 574 U 8. 926; Husted, 573 U.S. 988; Veasey, 135 8. CL. 9; Frank, 574 U.S. 929.
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thorough opinions discussing the merits of the case and explanation of why, despite the
impending election, those courts were issuing or affirming preliminary relief. ' In contrast, the
Supreme Court’s opinion staying the injunction was three sentences.'*> By 2020, the Court
would issue more than a dozen emergency orders regarding applications for injunctive relief, and
only one featured an opinion from the Court.!* In these cases and others with silent orders, it
falls upon practicing lawyers and academics to infer what was happening, based on the facts of
the cases as well as individual statements by Justices concurring or dissenting from the order.!**
In turn, lower courts tasked with making sense of these brief, hastily-decided orders have begun
citing them for the idea that Purcell is in fact the bright-line rule that it has turned into.!** In
other words, the Supreme Court has changed the law of emergency election through these orders,
without acknowledging that is what it is doing.

Of course, elections impose external deadlines, so election-related litigation frequently
comes before the higher courts as emergency applications for stays or relief as a matter of
practical necessity. While there are limits to what courts can reasonably be expected to produce
in the time frame that elections allow for, there are still ways to Iessen the costs of the shadow
docket. For example, courts regularly issue orders disposing of a case (such as an order granting
or denying an application for a stay) and then afterwards, release opinions explaining how the
court arrived at that conclusion. However, the Supreme Court has declined to do this in its
election cases applying Purcell, leaving the actual contours of the principle unclear.

The use of the shadow docket imposes real costs. As discussed, voting rights is one of the
most complex areas of law that federal judges deal with, and cases are time-consuming and
expensive to litigate. One reason a court may deny or stay relief is they view those claiming it as
unlikely to succeed on the merits; another might be that though they feel plaintiffs have a strong
likelihood of success, they are compelled by Purcell to deny relief. It would be better for all
involved, including state defendants, if courts explained their reasoning so litigation could
proceed more efficiently through the system.

N Ohio State Conf. of NAACP, 43 F. Supp.. affd, 768 F.3d 524 (6th Cir. 2014).
2 Husted, 573 U.S. 988.

19 Compare Merrill v. People First of Ala., 141 8. Ct. 190 (2020) (mem.); Little v. Reclaim Idaho, 140 S. Ct, 2616
(2020) (mem.); Clarno v. People Not Politicians Oregon, 141 S. Ct. 206 (2020) (mem.); Republican Nat’l Comm. v.
Common Cause RI, 141 S. Ct. 206 (mem.); Andino v. Middleton, 141 S. Ct. 9 (2020) (mem.); Raysor v. DeSantis,
140 S, Ct. 2600 (2020) {mem.); Tex. Democratic Party v. 4bbott, 140 S. Ct. 2015 (2020) (mem.); Thompson v.
DeWine, 207 L. Ed. 2d 1094 (June 23, 2020) (mem.); Moore v. Circosta, 141 S. Ct. 46 (2020) (mem.); Democratic
Nat'l Comm. v. Wis. State Legisl., 141 S, Ct. 28 (2020) (mem.), with Republican Nat’'l Comm. v. Democratic Nat’l
Comm., 140 8, Ct. 1205 (2020) (per curiam).

1 Of course, that applications of Purcell frequently draw concurrences or dissents explaining how the

(uncnumerated) majority is erring in one way or the other implies that there is in fact sufficient time for the Justices
to draft something explaining what their reasoning is.

15 See, e.g., Democratic Nat'| Comm. v. Bostelmann, 977 F.3d 639, 641 (7th Cir. 2020) (reasoning that two months
is presumptively inside the window where Purcell applies to block relicf because while, “Frank {v. Walker] did not
give reasons, but Republican National Committee [v. Democratic National Committee] treated Frank as an example
of a change made too late.”); see also Vasquez, supra note 92, at 980 (“Despite the Court not providing reasoning
and issuing [its four 2014 election orders] close to Election Day, lower courts have subsequently cited these cases as
applying Purcell.”) (citations omitted).
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Moreover, without written opinions, there’s no guidance for litigants as to how they are
supposed to seek relief without running into a Purcell problem. The lack of written opinions also
means that there is no way to ensure that courts are applying the Purcell principle consistently.
This detracts from the core persuasive force of judicial opinions, namely the idea that they are
reasoned, neutral applications of legal principles. Instead, unsigned emergency orders with no
stated reasons lend credence to criticism that judges are playing politics, rather than applying the
law.

Conclusion

The inadequacies of post-enforcement relief indicate the need for a revival of
preclearance. While Section 2 is an important tool, cases brought under it by definition are
reacting to changes that have already been implemented. Such cases are time and resource-
intensive to litigate, often requiring experts and extensive briefing. In contrast, the preclearance
regime under the Voting Rights Act——which operated for decades—allowed the federal
government to be nimbler in protecting the right to vote, blocking discriminatory changes to
election rules before they went into effect and became much more difficult to undo. Importantly,
state actors subject to preclearance also benefit from the process: case-by-case, after-the-fact
voting rights litigation is expensive for defendants, just as it is for civil rights plaintiffs.

For states not subject to preclearance, lowering the standard to win a preliminary
injunction would strengthen the protections of Section 2. The John Lewis Voting Rights Act that
was introduced in July 2020, following Rep. Lewis’ death, would lower the standard that
plaintiffs need to meet to win a preliminary injunction, requiring them to “raise[] a serious
question” as to the merits of their claim, as opposed to proving they are “likely to succeed on the
merits.” 46 One way to think of this is as a precaution: because voting rights are so crucial and
violations cannot be remedied after the fact, making it easier to win preliminary relief merely
errs on the side of caution in protecting these civil rights. Nor would this standard encourage
frivolous litigation: Section 2 claims remain resource-intensive to litigate and prove, meaning
that this would only allow courts to block changes that are legally questionable while the case is
fully litigated.

The Purcell principle represents a concerning development in the federal courts’
treatment of voting issues. The original decision, a narrow order dealing with the relationship
between district and appeals courts, has metastasized into a per-se ban on federal courts issuing
any injunction in the weeks before an election. While there are situations where forbearing is
appropriate due to the potential for confusion, this represents an abdication of responsibility that
courts have to protect our most sacred rights. Moreover, the development of this so-called
principle in a series of unsigned and unexplained orders, resolving some of the most closely-
watched and politically-charged cases that come before the federal court system, damages the
stature of the courts in the eyes of the parties and citizens. When law is made in this fashion,
there is no way to know whether courts are applying the principle consistently and no guidance
for litigants on how to successfully seek relief.

146 John Lewis Voting Rights Advancement Act, S.4263, 116th Cong. § 8(b)(#) (2020); Winter, 555 U.S. at 20.
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One final note, although much of what is discussed here concerns the workings of the
federal courts and the manner in which they issue injunctions, Congress has the power to act and
the responsibility, under the Constitution, to ensure that the right to vote is not abridged. 1t is
clear, settled law that Congress has the power to set standards for the issuance of injunctions, ¥/
which the Supreme Court reaffirmed as recently as 2000.1# In the context of voting rights, and
the long struggle to expand access to the ballot, Congress has an even clearer role. The
Fourteenth and Fifteenth Amendments to the U.S. Constitution guarantee citizens the right to duc
process and equal protection under law, and the right to vote free from disenfranchisement on the
basis of race, respectively.!* Both of these amendments also state, unambiguously, that
Congress shall have the power to enforce their guarantees.**® If other institutions tasked with
protecting constitutional rights, such as the court system and state governments, are failing to
live up to their duties, this body has the responsibility to intervene.

I thank you again for the opportunity to testify in front of this subcommittee on these
issues.

¥ Yakus v. United States, 321 U.S. 414, 441 (1944),

8 Miller v. French, 530 U.S. 327, 350 (2000) (“Congress clearly intended to ... precludfe] courts from exercising
their equitable powers to enjoin the stay. And we conclude that this provision does not violate separation of powers
principles.”).

1% 1,8. Const. amends, XIV, XV,

1507.S. Const. amends. XIV § 5, XV § 2.
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Materials from Ezra Rosenberg, Co-Director, Voting Rights Pro-
ject, Lawyers’ Committee for Civil Rights Under Law, submitted by
the Honorable Steve Cohen, Chair of the Subcommittee on the Con-
stitution, Civil Rights, and Civil Liberties from the State of Ten-
nessee, available at htips://docs.house.gov/meetings/JU[JUI10/
20210716/113905/HHRG-117-JU10-20210716-SDO001.pdf.
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