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(1) 

ACCESS DENIED: ELIMINATING BARRIERS 
AND INCREASING ECONOMIC OPPORTUNITY 

FOR JUSTICE-INVOLVED INDIVIDUALS 

Tuesday, September 28, 2021 

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON DIVERSITY 

AND INCLUSION, 
COMMITTEE ON FINANCIAL SERVICES 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 10:05 a.m., in room 

2128, Rayburn House Office Building, Hon. Joyce Beatty [chair-
woman of the subcommittee] presiding. 

Members present: Representatives Beatty, Pressley, Lynch, 
Tlaib, Dean, Garcia of Texas, Williams of Georgia, Auchincloss; 
Wagner, Lucas, Gonzalez of Ohio, and Timmons. 

Ex officio present: Representative Waters. 
Chairwoman BEATTY. The Subcommittee on Diversity and Inclu-

sion will come to order. 
Without objection, the Chair is authorized to declare a recess of 

the subcommittee at any time. Also, without objection, members of 
the full Financial Services Committee who are not members of this 
subcommittee are authorized to participate in today’s hearing. 

With the hybrid format of this hearing, we have some Members 
and witnesses participating in person, and others on the Webex 
platform. 

I would like to remind all Members participating remotely to 
keep themselves muted when they are not being recognized by the 
Chair. The staff has been instructed to not mute Members, except 
when a Member is not being recognized by the Chair, and there is 
inadvertent background noise. 

Members are also reminded that they may only participate in 
one remote proceeding at a time. If you are participating remotely 
today, please keep your camera on, and if you choose to attend a 
different remote proceeding, please turn your camera off. 

Today’s hearing is entitled, ‘‘Access Denied: Eliminating Barriers 
and Increasing Economic Opportunity for Justice-Involved Individ-
uals.’’ 

I now recognize myself for 4 minutes to give an opening state-
ment. 

I am pleased to conduct this hearing today. The United States 
of America has a large population of incarcerated persons, with 2.1 
million Americans in prison. One in three American adults have 
been arrested and 78 million Americans have a criminal record. 
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These are our neighbors, our friends, and our family members, 
and we are a nation of second chances. But today, we will learn 
firsthand through testimony of justice-involved individuals and 
their advocates about the nearly insurmountable barriers to em-
ployment and financial inclusion that justice-involved individuals 
face. 

Let me just share this with you. There are 10.9 million job open-
ings in the United States, 10.9, and unfortunately, justice-involved 
individuals are too often shut out from these opportunities. 

Craig Arnold, a leading Fortune 500 executive, said, ‘‘A felony 
conviction may as well be a life sentence when it comes to reen-
tering the workforce.’’ 

Employers who want to provide opportunities for justice-involved 
individuals face a regulatory structure that increases risk and 
minimizes the benefit to the individuals and the firm. Federal reg-
ulations for employment of justice-involved individuals should be 
simplified to maximize the benefit to potential employees and em-
ployers while maintaining the safety and soundness of these mar-
kets. 

The financial services industry recognizes the need to include 
justice-involved individuals in their hiring efforts. JPMorgan Chase 
has exemplified leadership on this front with their second chance 
agenda, hiring individuals with arrest records and convictions. 

But here is the part that makes me highlight this. They have 
been able to account for 10 percent of their new hires in 2019, and 
they even wrote an op-ed arguing that if you have paid your debt 
to society, you should be allowed to work, and that is what the sec-
ond chance program is about. 

This is also another form of diversity and inclusion, that we are 
family, we are friends, and we all need to be able to say we are 
trying to move the needle. 

Most individuals returning to society from prison are released 
without any savings or job prospects, and often lack the funds for 
housing application fees, security deposits, rent, and the list goes 
on. This reality often leads to homelessness and prevents those in-
dividuals from building relationships with their families and sup-
port networks. 

Yet, the criminal justice system demands that they walk a tight-
rope in compliance to avoid violating the terms of their release, in 
many cases. 

Justice-involved individuals also have limited access to financial 
education, financial products, and services. We must ban the box 
of isolation, financial exclusion, and biases, which often prevents 
justice-involved individuals from supporting their families and con-
tributing to our economy. 

So today, I am introducing the Fair Hiring in Banking Act to em-
power depository institutions to build pathways to opportunity and 
economic security for those who are seeking a second chance and 
a brighter future. 

I now call upon my colleagues to join me in creating pathways 
to employment and financial access to reduce recidivism, strength-
en the economy, and stabilize families and communities. 

VerDate Nov 24 2008 17:50 Nov 12, 2021 Jkt 095071 PO 00000 Frm 00008 Fmt 6633 Sfmt 6633 K:\DOCS\HBA271.130 TERRI



3 

With that, the Chair now recognizes the ranking member of the 
subcommittee, Mrs. Wagner, for 5 minutes for an opening state-
ment. 

Mrs. WAGNER. Thank you, Madam Chairwoman, and thank you 
to our witnesses for joining us today to discuss the economic oppor-
tunities and barriers for individuals who have been involved with 
the criminal justice system. 

Gainful employment is a key factor in reducing recidivism for 
justice-involved individuals. In the banking sector, we have seen 
positive steps taken by the FDIC to ensure that the hiring prac-
tices at an insured depository institution still protect the safety and 
soundness of financial services, while also giving those who are 
qualified, rehabilitated, and ready to work a fair chance at securing 
employment. 

Over the past few years, the FDIC made notable changes to the 
hiring prohibitions listed in Section 19 of the Federal Deposit In-
surance Act for individuals with certain minor criminal offenses, 
otherwise known as de minimis crimes, on their records. In 2018, 
the FDIC further expanded de minimis crimes to cover small-dollar 
simple theft, and isolated minor offenses carried out by individuals 
21 years or younger. 

Since then, the FDIC has continued to refine Section 19 to pro-
tect the safety and soundness of our financial institutions. FDIC 
Chair Jelena McWilliams has commented that Section 19 should 
not serve as, ‘‘a barrier to entry for individuals who have com-
mitted minor crimes in the past, paid their debt to society, re-
formed their conduct, and are now seeking to gain employment 
with a financial institution.’’ 

In July of 2020, the FDIC adopted a rule which made several 
changes to Section 19. The new rule excludes crimes that have 
been expunged or sealed, reduces the 5-year waiting period to 3 
years, changes the threshold amount for small-dollar theft from 
$500 to $1,000, and expands the exemption for use of fake identi-
fication from alcohol-related crimes to all crimes related to pur-
chases or premises entry. 

I completely agree with Chair McWilliams, and support these 
changes that narrow the scope of crimes subject to Section 19, to 
allow for more individuals looking for a second chance to work in 
the banking industry, and still protect the Deposit Insurance Fund. 

Today’s hearing is also timely, with a record-setting 10 million 
job openings in the United States of America, and more than 8 mil-
lion still unemployed. It is critical that we ensure that those who 
can work, achieve employment, so that they can provide for their 
families and become self-sustainable, especially as our economy re-
covers from the COVID-19 pandemic. 

Access to employment is vital to upward economic mobility, and 
we should carefully examine any barriers that might exist while 
ensuring the integrity of our institutions and the safety of employ-
ers and employees and the security of our financial system. 

Thank you, Madam Chairwoman, and I yield back the balance of 
my time. 

Chairwoman BEATTY. Thank you so very much to our ranking 
member. We will now welcome the testimony of our distinguished 
witnesses: Ms. Sakira Cook, the senior director of the Justice Re-
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form Program at the Leadership Conference of Civil and Human 
Rights; Mr. Jeffery Korzenik, the author of, ‘‘Untapped Talent,’’ 
and yes, I think that is the power of the hidden workforce; Ms. 
Dolfinette Martin, the housing director of Operation Restoration; 
Ms. Marie Claire Tran-Leung, the director of the Legal Impact Net-
work at the Shriver Center on Poverty Law; and Ms. Melissa 
Sorenson, the executive director of the Professional Background 
Screening Association. 

Witnesses are reminded that their oral testimony will be limited 
to 5 minutes. You should be able to see the timer on your screen 
or on the desk in front of you that will indicate how much time you 
have left. When you have one minute remaining, a yellow light will 
appear. I would ask you to be mindful of the timer, and when the 
red light appears to quickly wrap up your testimony, so we can be 
respectful both to you and the other witnesses and the sub-
committee members. You will hear a slight tap, and then you will 
hear that your time is up. 

And without objection, your written statements will be made a 
part of the record. 

Ms. Cook, you are now recognized for 5 minutes to give an oral 
presentation of your testimony. 

STATEMENT OF SAKIRA COOK, SENIOR DIRECTOR OF THE 
JUSTICE REFORM PROGRAM, THE LEADERSHIP CON-
FERENCE OF CIVIL AND HUMAN RIGHTS 

Ms. COOK. Chairwoman Beatty, Ranking Member Wagner, and 
members of the subcommittee, thank you for the opportunity to tes-
tify today on the critical importance of creating new economic and 
social pathways for justice-involved people to thrive. 

I would like to focus on two key areas of interest to the Leader-
ship Conference: predatory lending; and fair chance hiring. 

But first, in order to have a more fruitful conversation about how 
to expand opportunities for people exiting the criminal legal sys-
tem, my written testimony touches on the factors that put so many 
people into the system and place them at a staggering disadvan-
tage upon leaving it. 

The U.S. incarcerates more than any other country in the world, 
with more than 2 million people currently incarcerated. Over-
criminalization and incarceration have devastating impacts on 
those ensnared in the criminal legal system and their families, and 
disproportionately harm low-income communities and communities 
of color. 

Yet, the criminal legal system does not produce any proportional 
increase in public safety. Instead, it produces a permanent 
underclass, with more than 70 million people with a record who are 
too often shut out of meaningful educational and career opportuni-
ties and exploited by predatory financial forces. 

This leads to a cycle of legal and economic and social hardships 
carried from one generation to the next. 

In 2019, the Leadership Conference released, ‘‘Vision for Justice: 
A New Paradigm for Public Safety.’’ This report, which we request 
be included in the record, outlines an agenda for transformation 
that prioritizes up-front investments in non-carceral programs and 
social services and keeps communities truly safe. 
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One of the many obstacles that justice-involved people, particu-
larly people of color, face in successfully reentering society is ac-
cessing the mainstream financial system. 

As author James Baldwin once noted, ‘‘Anyone who has ever 
struggled with poverty knows how expensive it is to be poor.’’ This 
is especially true for people who are facing lasting legal and finan-
cial consequences and social stigma long after they have completed 
their sentences. 

One particular area of concern is the proliferation of payday 
lenders within communities of color, marketed to people with poor 
credit as a convenient way to handle financial emergencies. 

The fees charged by payday loans can quickly equate to interest 
rates of 400 percent or higher for loans that are renewed over the 
course of a year. Payday lenders are also more likely to be located 
near Black borrowers than White borrowers. 

We stand for a simple principle: Before making any loan, a lend-
er should be reasonably certain that a borrower can pay it back 
and pay it back on time. 

An important first step would be for the Consumer Financial 
Protection Bureau (CFPB) to reinstate its 2017 payday rule. We 
also urge Congress to enact the Veterans and Consumers Fair 
Credit Act, which would impose a 36-percent interest rate cap on 
consumer loans. 

More directly related to today’s hearing is the extension of fair 
chance hiring that would allow more justice-involved people to ob-
tain gainful employment, including in the banking industry. 

Several years ago, we urged the FDIC to reform its rules under 
Section 19 of the Federal Deposit Insurance Act. In particular, Sec-
tion 19 prohibits banks from hiring anyone who has been convicted 
of a criminal offence involving dishonesty or a breach of trust or 
money laundering, except with prior written consent of the FDIC. 

The FDIC’s previous statement of policy governing Section 19 in-
cluded several troubling provisions that unduly prevented justice- 
involved people from seeking employment in the banking industry. 

Starting in 2018, the FDIC adopted several positive changes to 
its policy. Yet, there is still significant room for improvement. 

First, the FDIC must revisit its treatment of drug-related convic-
tions. As the failure of the war on drugs and its profoundly dis-
criminatory impact on Black people become increasingly clear, this 
blanket treatment of prior drug convictions is indefensible. 

Second, the statutory language should be revised. The language, 
‘‘any criminal offence involving dishonesty or breach of trust, or 
money laundering,’’ isn’t defined and it doesn’t take into account 
what type of position the applicant is seeking. For example, it 
doesn’t distinguish between applicants for clerical and custodial po-
sitions and more sensitive positions. 

Third, the FDIC or Congress should require the use of the Sec-
tion 19 waiver process less often. For drug offenses and many oth-
ers, the Section 19 waiver process is not a workable fallback. Ap-
plying for a waiver is a highly burdensome, costly process that 
takes far longer than prospective employees or employers are typi-
cally able to wait. 

Fourth, we support further reform of Section 19 and of similar 
restrictions under the Federal Credit Union Act, the Truth in 
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Lending Act, and the the Securities Exchange Act of 1934, to limit 
any restrictions on justice-involved individuals. 

And finally, as more and more States legalize cannabis, we call 
on Congress to pass the Marijuana Opportunity Reinvestment and 
Expungement Act, which would allow expungement of convictions 
that never should have happened in the first place. 

We look forward to working with the subcommittee to expand op-
portunities for people leaving the criminal legal system and toward 
a new vision of justice that truly keeps communities safe. 

[The prepared statement of Ms. Cook can be found on page 36 
of the appendix.] 

Chairwoman BEATTY. Thank you. 
Mr. Korzenik, you are now recognized for 5 minutes to give an 

oral presentation of your testimony. 

STATEMENT OF JEFFERY KORZENIK, AUTHOR, ‘‘UNTAPPED 
TALENT’’ 

Mr. KORZENIK. Thank you, and good morning, Chairwoman 
Beatty, Ranking Member Wagner, and members of the U.S. House 
Financial Services Subcommittee on Diversity and Inclusion. 

Thank you for this opportunity to testify before the subcommittee 
today, and for holding this important hearing. 

I come before the subcommittee today in my private capacity as 
a researcher, and as the author of, ‘‘Untapped Talent,’’ a book that 
shares the business case and best practices of second chance hiring 
and the employment of people with criminal records. 

Although I am an employee of Fifth Third Bank, my views are 
my own, and do not necessarily reflect the views of my employer. 

The criminal justice system, as previously outlined, is estimated 
to have left tens of millions of Americans with criminal records 
that represent significant barriers to employment. Unemployment 
numbers actually underestimate the waste of human capital from 
justice involvement. Many, and possibly the majority of even those 
with jobs are underemployed, that is, they are unable to earn and 
contribute to the full extent of their capabilities. 

We must also recognize that the associated burdens of the crimi-
nal justice system and its failures are not borne equally. For exam-
ple, tragically, one in three Black men in America is burdened with 
a felony conviction. 

The costs of the failure to create more effective systems of re-
entry is generally thought of in social terms: poor public safety; 
shattered families; and stressed communities. 

We, as citizens, and in particular, those of us in the business 
community, should also understand that this failure is of such a 
magnitude that it also carries a tremendous economic cost. 

When the past mistakes of so many millions of Americans create 
barriers to employment, this slows workforce growth. Barriers to 
economic mobility should be understood as drags on productivity. 

Even using conservative assumptions as to the work readiness of 
the justice-involved population, the costs of our failure to re-
integrate people with criminal records into the economy should be 
measured in the hundreds of billions of dollars of growth that we 
forsake. 
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The challenge, of course, is in creating viable pathways to oppor-
tunity that work for the employee, the employer, and the general 
public. Criminal justice reforms are often perceived as offering a 
tradeoff between public safety and greater justice for people with 
criminal records. This is a false choice. We should recognize that 
excessive supervision and restrictions can actually reduce public 
safety by undermining the employment of people with records. 

However, good policy should be seen as a necessary but not nec-
essarily sufficient ingredient of better outcomes. Even with optimal 
regulation and policy, given the foundational role that employment 
plays in rehabilitation, employers ultimately must lead the way. 

Fortunately, we do have the example of numerous pioneering 
business owners that have developed processes that work. It is im-
portant to stress that one of the hallmarks of these successful sec-
ond chance employment practices is profitability. 

Businesses cannot reasonably be expected to hire people who 
cannot contribute to the bottom line of the enterprise. Companies 
will write checks to charity, but only hire if it is profitable to do 
so. Certainly, without such hires being profitable, second chance 
hiring can never be scaled to a size sufficient to address our soci-
etal challenge. 

The current labor shortage, where job openings exceed the num-
ber of job seekers, is prompting employers to explore hiring from 
this demographic. It is important, however, that these employers 
view these workers not as a last resort, but as a pool of true talent 
that must be judged on an individual basis, sourced intelligently, 
and supported appropriately. 

Fortunately, leadership in the business community is rising to 
the task. Among the notable groups supporting the effort are the 
National Association of Manufacturers, the Society of Human Re-
source Management, and the newly-formed Second Chance Busi-
ness Coalition. 

With respect to the industry within the committee’s purview, fi-
nancial services, there are special considerations, largely, sur-
rounding reputation risk. The success of a financial system relies 
not only upon the actual safety and soundness of the institutions 
but also the public perception of that stability. 

However, arguments that the inclusion of workers with criminal 
records in financial institutions could undermine confidence in the 
industry appear to be unsubstantiated, given, for example, the very 
public second chance hiring efforts of the nation’s second largest 
bank, JPMorgan, the company the chairwoman alluded to earlier. 

Second chance hiring done right is business, not charity. Good 
policy can reduce barriers for these practices without compromising 
public safety or institutional soundness. 

Second chance hiring paves the road to a more prosperous econ-
omy, stronger families, and safer communities. When wise policies 
are coupled with the talents of the private sector and nonprofit 
partners, we can move toward our national aspiration to be, truly, 
a land of opportunity for all. 

Thank you. 
[The prepared statement of Mr. Korzenik can be found on page 

45 of the appendix.] 
Chairwoman BEATTY. Thank you so much. 
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Ms. Martin, you are now recognized for 5 minutes to give an oral 
presentation of your testimony. 

STATEMENT OF DOLFINETTE MARTIN, HOUSING DIRECTOR, 
OPERATION RESTORATION 

Ms. MARTIN. Thank you, Chairwoman Beatty, Ranking Member 
Wagner, and members of the U.S. House Financial Services Sub-
committee on Diversity and Inclusion. Thank you for the oppor-
tunity to testify before the subcommittee today and for holding this 
hearing. 

My name is Dolfinette Martin, and I am the housing director of 
Operation Restoration, a nonprofit created to help remove barriers 
for formerly and currently incarcerated women, to help them reach 
their fullest potential and discover new possibilities. 

I, myself, am a formerly incarcerated woman who served a com-
bined 12 years in prison. Upon my release on April 12, 2012, after 
serving 7 years, 4 months, and 28 days for shoplifting, on my first 
night home, I had no soap, no deodorant, or no personal items that 
would help me keep my dignity. 

My living situation was me hiding in my elderly mother’s senior 
living apartment because her lease required that no one live in her 
apartment other than her. This went on for a year after my re-
lease. At that time, I began to organize with grassroots organiza-
tions to change the current policies around public housing and 
criminal backgrounds at the Housing Authority of New Orleans 
(HANO). 

We were able to successfully get those policies changed, but im-
plementation would take another 2 years. Once implemented, I was 
nominated to sit on the panel as a tenant of public housing. This 
was important, because what was needed was someone who faced 
and is still facing the stigma and challenges of being safely housed 
in affordable housing due to a conviction. 

This panel is only for people who have not been released from 
incarceration within the last 3 years, or their conviction isn’t over 
3 years. The reason this panel is so important is that it gives peo-
ple the opportunity to receive public housing regardless of their 
past. 

In the 4 years of panel review, there has only been one denial. 
However, oversight is greatly needed, as this is an agency that is 
part of a larger problem. Despite some progressive work we have 
been able to get HANO to do, third-party management corporations 
and private landlords are still using discriminatory practices, al-
though they receive HUD funding. 

These corporations and private sector landlords are using arrests 
as well as convictions to deny access to people. For instance, the 
panel could vote to allow access, but if the tenant is applying for 
Section 8 housing, then the landlord does yet another background 
review and they deny. 

In my work with Operation Restoration, and the Vera Institute 
of Justice, we have attempted to help many women who have been 
denied housing solely because of a conviction, and a few who only 
had an arrest with no adjudication of the charge. 
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This type of discrimination not only affects the safety of these 
people, but also the financial hardship that paying $50 application 
and $25 background checks fees creates. It is astronomical. 

Recently, we had a natural disaster hit our State, and evacuation 
efforts created yet another barrier to safe, affordable housing. Ini-
tially, those seeking hotels would have to pay out-of-pocket, and if 
FEMA approved the lodging, there was this barrier called, ‘‘credit 
card on file for incidentals.’’ 

If I have no money, job, or credit, then presenting this lifesaving 
piece of plastic is nonexistent. So now, I am faced with yet another 
barrier to housing. 

My personal experience with this is still present to this day. Al-
though I am fortunate to be gainfully employed, I have a savings 
and a checking account, several credit cards, and cash on hand, I 
am homeless. Due to the hurricane damaging my roof, and HANO’s 
negligence to ensure that a tarp was properly placed on my unit, 
I am currently paying to live in an Airbnb, have received zero dol-
lars from FEMA, and am not sure when my unit will be repaired. 

This I bring up solely because I have beaten the odds. As some-
one with 10 felony convictions in my past, my present is a college 
degree since my release. 

I sit on HANO’s panel review. I sit on the board of commis-
sioners of the Audubon Zoo. I sit on the advisory board for the For-
merly Incarcerated Transitional Clinic. 

I am a housing director at Operation Restoration. I manage a 
transitional home for women. I am an entrepreneur. I have a work-
ing relationship with city government. I was part of our mayor’s 
transition team and have received numerous awards. 

But with all of the access that I have to people in positions of 
power, I could not find housing. 

[The prepared statement of Ms. Martin can be found on page 50 
of the appendix.] 

Chairwoman BEATTY. Thank you very much, Ms. Martin. 
I now recognize Ms. Tran-Leung for 5 minutes to do an oral pres-

entation of your testimony. 

STATEMENT OF MARIE CLAIRE TRAN-LEUNG, DIRECTOR, 
LEGAL IMPACT NETWORK, SHRIVER CENTER ON POVERTY 
LAW 

Ms. TRAN-LEUNG. Thank you, and good morning, Chairwoman 
Beatty, Ranking Member Wagner, and distinguished members of 
the subcommittee. 

On behalf of the Shriver Center on Poverty Law, I would like to 
thank the subcommittee for holding this important hearing on 
eliminating barriers and increasing opportunities for justice-in-
volved individuals. 

And I just want to take a moment to thank my fellow panelist, 
Ms. Martin, for sharing her testimony with us today. 

Securing safe, decent, and affordable housing often presents chal-
lenges for individuals immediately after release from the criminal 
justice system, as well as years after. 

Incarceration and homelessness are deeply connected. Formerly- 
incarcerated individuals experience homelessness at 10 times the 
rate of the general public, and this burden of homelessness is espe-
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cially acute for Black women, who are 4 times as likely as White 
men, and twice as likely as Black men, to experience sheltered 
homelessness following incarceration. 

In the same way that incarceration is a risk factor for homeless-
ness, a history of homelessness increases the risk of incarceration. 
Individuals in jails are 7 to 11 times more likely to experience 
homelessness than the population at large. Housing barriers for 
justice-involved individuals can also severely restrain their ability 
to reintegrate into their communities by exacerbating other collat-
eral consequences. 

Sustained employment and improved relationships with family, 
for example, are difficult to achieve in the absence of safe, decent, 
and affordable housing. Living with family, as Ms. Martin referred 
to, is one of the most affordable and stable housing options avail-
able to justice-involved individuals, and it is also one of the most 
commonly-used options. 

Restrictions on where people with criminal records can live, how-
ever, mean that many are living in the shadows rather than out 
in the open, especially in federally subsidized housing, and these 
illicit living arrangements pose a threat to the entire family’s hous-
ing because of the risk of eviction or subsidy termination, straining 
the family dynamic. 

Rather than dampen the strong family bonds that can help peo-
ple leave the criminal legal system behind them for good, it is time 
to find a way to reinforce those bonds by reducing unreasonable 
criminal records’ barriers to housing. 

The shortage of affordable housing, especially in cities where 
many formerly incarcerated individuals return to, is a significant 
barrier for a population whose prior interaction with the criminal 
legal system often limits their employment prospects. 

Given this shortage, the need for federally subsidized housing is 
especially acute. For the past decade, HUD has encouraged public 
housing authorities and project owners to use their discretion to 
give second chances, and this encouragement has led some public 
housing authorities to adopt more inclusive policies, such as the 
Housing Authority of New Orleans. 

But, as Ms. Martin referred to, that is not enough. Agency en-
couragement in the absence of legislative action will have a limited 
impact on removing housing barriers because public housing au-
thorities and project owners do not consistently use their discretion 
to admit people with records. 

Some engage in problematic practices like relying on arrests that 
never resulted in conviction, failing to place reasonable time limits 
on the use of criminal history, using overly broad categories of 
criminal activities such as felony bans, and failing to fully consider 
mitigating evidence that shows that a person is more than the four 
corners of their criminal background check. 

Congress has a chance to address some of these issues through 
the Fair Chance at Housing Act, which does several important 
things, the most notable being placing more parameters on the type 
of criminal conduct that can form the basis of denying admission 
and requiring an individualized review of applicants before denial. 

When it comes to housing barriers for people with criminal 
records, it is also not enough to regulate housing providers. Tenant 
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screening companies play an increasingly large role in the applica-
tion process both in the federally subsidized housing market and 
the private rental market. 

Over the last decade, the tenant-screening industry has flour-
ished and yet it continues to be largely underregulated, especially 
compared to employment screening companies providing similar 
criminal record information to employers. 

At a minimum, we would urge Congress to amend the Fair Cred-
it Reporting Act (FCRA) to extend existing protections for employ-
ment applicants with criminal records to the tenant screening con-
text and put employment applicants and housing applicants on the 
same footing. 

We also urge Congress to amend the Fair Credit Reporting Act 
to limit the types of criminal records that can appear in consumer 
reports for non-law-enforcement purposes. 

[The prepared statement of Ms. Tran-Leung can be found on 
page 62 of the appendix.] 

Chairwoman BEATTY. Thank you. Your time is up, but thank you 
so much, Ms. Tran-Leung. 

Ms. Sorenson, you are now recognized for 5 minutes for an oral 
presentation of your written statement. 

STATEMENT OF MELISSA SORENSON, EXECUTIVE DIRECTOR, 
PROFESSIONAL BACKGROUND SCREENING ASSOCIATION 

Ms. SORENSON. Good morning, and thank you, Chairwoman 
Beatty, Ranking Member Wagner, and members of the U.S. House 
Financial Services Subcommittee on Diversity and Inclusion. 
Thank you for the opportunity to testify today and for holding this 
important hearing. 

The Professional Background Screening Association (PBSA) 
shares the same goals as the public, industry partners, and Con-
gress in terms of promoting pathways for individuals reentering so-
ciety to secure employment and housing opportunities that help re-
duce recidivism and the costs borne by our society and the individ-
uals’ families when we fail to provide a path for successful re-
integration. 

We also recognize the importance of ensuring employers who are 
uniquely positioned with knowledge of their industry, the positions 
that they are filling, and the access to consumers and consumer in-
formation have the information and ability to hire the most quali-
fied candidates, and that housing providers have knowledge about 
their tenants to help keep our communities safe. 

Our mission is to advance excellence in the screening profession. 
The reports prepared by PBSA’s background screening members 
are used every day by employers, volunteer organizations, and 
housing providers to help make our communities safe for all who 
use, work, and reside in them. PBSA’s members, as with all con-
sumer reporting agencies, are subject to strict regulations under 
the FCRA. 

Additionally, under the Obama Administration, both the EEOC 
in 2012, and HUD in 2016, issued regulatory guidance regarding 
the use of background checks. In both of these instances, our Fed-
eral agencies recognized the legitimacy for background checks 
while offering guidance on their appropriate use. 
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I will refer you to my written statement that includes a discus-
sion of the regulatory structure and protections it affords con-
sumers today including infographics. 

With respect to the topic of today’s hearing, PBSA has been ac-
tively and constructively engaged with policymakers and stake-
holders in the Federal, State, and other forums to help promote 
successful integration of justice-involved individuals, and we have 
welcomed the opportunity to discuss this topic today. 

Specifically, we encourage Congress to take the following actions: 
adopt a uniform ban-the-box standard for private employers with 
preemption for State and local legislation; adopt carefully tailored 
employer negligent hiring liability protections; and expand the ap-
plication of employer incentives such as the Worker Opportunity 
Tax Credit. 

First, ban-the-box and fair chance hiring. According to the Na-
tional Employment Law Project (NELP) in October of 2020, 36 
States and 150 counties and local governments have adopted ban- 
the-box policies. 

Additionally, later this year Congress will apply the Fair Chance 
to Compete for Jobs Act, which will prohibit most Federal agencies 
and contractors from requesting criminal history information before 
a conditional job offer. 

PBSA supports the intent of ban-the-box policies to provide those 
with criminal histories the fairest chance possible for reintegration. 
However, there are challenges posed by the sheer number of the 
varying regulations. 

Often, the laws include varied requirements such as specific wait 
times for adverse action letters or specific language requirements 
in those letters, and much more. 

This patchwork has created a burdensome environment for em-
ployers and places otherwise equally positioned applicants on un-
equal ground based solely on the city or State they live in. 

Therefore, we encourage Congress to adopt a uniform ban-the- 
box standard that allows for background checks after the initial 
employment application. 

Next, employer liability. We would also encourage Congress to 
provide employers with liability protections with respect to neg-
ligent hiring. As discussed in greater detail in my written state-
ment, employers can be confronted with millions of dollars of liabil-
ity for hiring employees with criminal records. To help foster job 
opportunities for these individuals, a number of States have taken 
action to provide protection for employers who hire them. 

While States have structured their protections in different ways, 
PBSA recommends immunity for employers based on the employ-
er’s use of the Green factors as outlined in EEOC’s 2012 guidance. 

Finally, additional employer incentives. We would encourage 
Congress to consider an incentive-based approach, including expan-
sion of the Work Opportunity Tax Credit Program beyond the cur-
rent construct that applies only to employment of ex-felons within 
one year of release, expansion of the Bonds for Jobs program by 
changing the definition of what the bond covers and the value of 
the bond, and implementation of certificates of rehabilitation. 

It could be a program led by a governmental agency that in-
cludes individualized assessments and the issuance of certificates 

VerDate Nov 24 2008 17:50 Nov 12, 2021 Jkt 095071 PO 00000 Frm 00018 Fmt 6633 Sfmt 6633 K:\DOCS\HBA271.130 TERRI



13 

outlining the risk if reoffense is negligible. It would be a helpful 
tool for both justice-involved individuals and employers alike. 

Employment extended to a certificate holder could be accom-
panied by liability protections for the employer. 

We recognize the complexity of these issues and welcome the op-
portunity to appear before you today to address these as well as 
any other approaches that can help promote racial justice and in-
crease reentry opportunities for justice-involved individuals. 

Thank you, and I look forward to discussing this with members 
of the subcommittee and my fellow panelists today. 

[The prepared statement of Ms. Sorenson can be found on page 
52 of the appendix.] 

Chairwoman BEATTY. Thank you so much, Ms. Sorenson, for 
your testimony. I now recognize myself for 5 minutes for questions. 

First, let me just say to you, Ms. Martin, thank you so much for 
your personal story and your personal sharing. It gives us first-
hand knowledge of why we value this hearing and how we hope to 
move the needle so more people will have a story that is a little 
different than your story. But please continue to tell your story. We 
appreciate it. 

Let me just ask you, as a returning citizen, what are some of the 
important resources that justice-involved individuals need to have 
or know about to reconnect with their families and communities? 

And I am going to ask you to hold on your answer. I am going 
to go straight down the list. 

To Mr. Korzenik, some employees face regulatory restrictions 
such as the 10-year look back for misdemeanors. What policies 
should be implemented to eliminate employment barriers and what 
can employers do to leverage this population in their workforce? 

And to Ms. Tran-Leung, each year there are roughly 25,000 re-
turning citizens in my district of Franklin County, Ohio. Stable 
housing is a critical need to achieving employment and financial 
success. How can we address these biases in access to housing? 

And Ms. Cook, you highlighted discrimination in your testimony 
from payday lenders in accessing financial services. How can we 
ensure financial background checks for returning citizens are rel-
evant and germane and increase financial inclusion? 

We will start there, and then I will come back. 
Ms. Martin? 
And we have limited time so I am going to ask you for concise 

responses. 
Ms. MARTIN. Yes, ma’am. Thank you, Chairwoman Beatty. 
So initially, on the first day of release, we should have identifica-

tion cards—birth certificate, Social Security card—because if we 
don’t have those things, then housing, employment, anything that 
comes after that is nonexistent. 

If we are faced with reporting to parole officers, we can’t really 
keep a job because we have all of these reportings that we have to 
do to—for someone else to say we are deemed worthy of being free, 
if free is even an option. 

So I would say, ID, birth certificate, Social Security card, the mo-
ment we are released. We should leave prison with those things. 

Chairwoman BEATTY. Thank you so much. 
Mr. Korzenik? 
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Mr. KORZENIK. Thank you. 
With regard to the question about misdemeanors and how they 

might be considered in the process or what can be done to alleviate 
the burdens that those create, some of the most powerful policies 
have been various types of expungement or record sealing. 

For example, the State of Michigan has one of the most com-
prehensive expungement bills, called the Clean Slate Initiative. 
These are very, very powerful because they take these off of consid-
eration and they de facto eliminate the kind of negligent hiring li-
ability concerns that might be associated with having a visible 
record. 

With the broader question of, how can the business community 
take advantage of this population, I think it starts with a recogni-
tion of the size of this as an opportunity. 

This is an opportunity to get a massive talent base that is over-
looked, but it requires an intentional and well-thought-out strat-
egy, just as any business would pursue any kind of— 

Chairwoman BEATTY. Thank you. 
Mr. KORZENIK. Thank you. 
Chairwoman BEATTY. Ms. Tran-Leung? 
Ms. TRAN-LEUNG. In Ohio, we have worked with a lot of actually 

very good housing providers that have been interested in providing 
second chances for folks. 

I think uplifting those who work well, and then for those actors 
who don’t house people with records, I think really looking at en-
forcement of the Fair Housing Act is really important for address-
ing those biases. 

Chairwoman BEATTY. Thank you. 
And Ms. Cook? 
Ms. COOK. Yes, I am aware that there are some nonprofits that 

connect returning citizens to second chance banking services, and 
I think Congress can explore ways to leverage those partnerships 
and expand on them. 

And then, I would also say that it would be great for Congress 
to look at the Fair Credit Reporting Act and see if there are any 
provisions around enforcement or the provisions to limit or that are 
limiting access to banking services and financial institutions. 

So, those are the two approaches I would suggest that Congress 
take. 

Chairwoman BEATTY. Thank you. And thank you to all of the 
witnesses as we move forward looking at diversity and inclusion 
from a criminal justice standpoint. 

I now recognize the distinguished ranking member from Mis-
souri, Mrs. Wagner, for 5 minutes for questions. 

Mrs. WAGNER. Thank you, Madam Chairwoman. 
First, Ms. Martin, I, too, want to acknowledge your strength and 

your courage in telling your story, and I would encourage you to 
continue to do so. We will be there to help, and the work that you 
are doing for Operation Restoration and Hope House is remarkable. 
So, I thank you. 

Mr. Korzenik, you published an op-ed in the Chicago Tribune 
last year in which you stated that eliminating the question about 
arrests or conviction records on job applications, known as the ban- 
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the-box policy, has had mixed results and unintended negative con-
sequences. 

You also cited an alternative series of steps you called, ‘‘bridging 
the box.’’ Can you go into further detail, sir, about the negative 
consequences of this policy and these alternative steps? 

Mr. KORZENIK. Sure. There are two challenges to ban-the-box in 
terms of its efficacy. I am by no means against ban-the-box but it 
certainly has failed to fulfill the hopes of its advocates. 

Some businesses, apparently, practice avoidance strategies. For 
example, we did our own work that suggested that businesses who 
did not want to consider these applicants because of their perceived 
costs of tapping this pool or having to later discard people because 
of a criminal record, seemed to direct them to avoiding people who 
had long periods of unemployment on the thought that it might in-
clude prison time, and other kinds of communities would be avoid-
ed. 

The other challenge with ban-the-box is it might not really sup-
port or encourage the kind of thoughtful process that might be let 
us give it a whirl, let us try someone kind of hire, and that doesn’t 
seem to be terribly effective. 

Mrs. WAGNER. What about, ‘‘bridging the box?’’ What would that 
be? 

Mr. KORZENIK. ‘‘Bridging the box’’ is my name for a couple of 
things, starting with recognizing that there are very low-risk hires. 
For someone who has been out in the workforce for 10 years, why 
should an employer care about a criminal history that preceded 
that? Those are proven good applicants. 

Visiting nonprofits that can be partners in this effort, visiting 
employers that are already doing this, educating yourself on what 
these things— 

Mrs. WAGNER. Thank you so much. I need to move on. 
Ms. Sorenson, in your testimony, you note that there is a patch-

work of State laws and even a patchwork of policies at the local 
level. We see this a lot. You have called for a uniform ban-the-box 
policy. Could you discuss what that should look like? 

Ms. SORENSON. Certainly. Thank you. 
As you noted, there is a patchwork of varying ban-the-box laws 

and regulations at the State and local level. We would be sup-
portive of a ban-the-box policy at the Federal level that applies to 
all private employers alike that would delay the criminal history 
inquiry until after that initial employment application to get every-
one situated equally. 

Certainly, we recognize, as was just stated, that there are some 
open questions with respect to ban-the-box and some of the unin-
tended consequences that may flow from these policies. 

We do want to also recognize the intent of the policies and move 
forward proactively with those. 

Mrs. WAGNER. Ms. Sorenson, I have read that there is some con-
cern about employer liability. Your testimony discussed negligent 
hiring cases. I believe you mentioned protections for employers that 
hire individuals who have minor or irrelevant criminal histories. 

But if an employer chooses not to conduct a background check, 
perhaps for the reasons we are discussing in this hearing, and it 
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turns out that the employee had a serious or relevant crime in 
their past, what kind of protections would that employer have? 

Ms. SORENSON. Our recommendation is to consider employer li-
ability protections for those that conduct criminal background in-
vestigations and consider the Green factors, evidence of rehabilita-
tion, time since the offense, and job-related as for that. 

We would be seeking employer liability protections in those 
cases. For employers that choose not to conduct background checks, 
that is kind of outside of the scope of our membership and the work 
that our members do. 

Mrs. WAGNER. Okay. And then back on the ban-the-box, what 
specific policies have you seen at the State and local level that you 
find notable, that work well? 

Ms. SORENSON. A uniform ban-the-box that would be imple-
mented, for example at the State level, that restricts that employ-
ment application inquiry about criminal history until after the em-
ployment application has been submitted effective. 

Mrs. WAGNER. Thank you. My time has expired, and I yield back. 
Ms. GARCIA OF TEXAS. [presiding]. Thank you. 
The Chair now recognizes the Chair of the full Financial Services 

Committee, the gentlewoman from California, Chairwoman Waters, 
for 5 minutes. 

Chairwoman WATERS. Thank you very much. 
I am very pleased about this subcommittee hearing. We are deal-

ing with an issue that, of course, really points out the discrimina-
tion, the systemic racism in our society, and so I am very pleased 
not only that the subcommittee is holding this hearing, but I expect 
our committee to be in the forefront of getting rid of these discrimi-
natory policies in not only housing and banking, but in other areas 
over which we have some oversight. 

Ms. Cook, in June of 2020, many organizations came together, 
led by the American Civil Liberties Union, to file a lawsuit chal-
lenging the Small Business Administration (SBA) rule that barred 
individuals with certain criminal histories from receiving Paycheck 
Protection Program (PPP) loans. The plaintiff in the case said the 
criminal justice system already disproportionately impacts people 
of color, and destructive policies that create unnecessary barriers 
to much-needed resources such as the PPP serve only to simplify 
the structural racism in our justice system. It is long past time to 
eliminate rules like this. 

The lawsuit was successful, and the court ruled that barring eli-
gibility for business owners with criminal records from the SBA’s 
PPP loan application was unlawful. Additionally, the Biden Admin-
istration worked to further broaden access, allowing thousands of 
firms to apply for this business-saving relief. 

So, it indicates just by the work that was done dealing with the 
CARES program, dealing with the American Relief Program, and 
dealing with PPP, that if government acts, we can get rid of this 
systemic discrimination in so many different ways. 

Ms. Cook, last year, we fought to further loosen these PPP re-
strictions when House Democrats passed the HEROES Act. I also 
worked with House Small Business Committee Chair Nydia Velaz-
quez to set aside $60 billion for Minority Depository Institutions 
(MDIs), Community Development Financial Institutions (CDFIs), 
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and other community financial institutions to make PPP loans. 
And we did this because we knew these institutions have a proven 
record of reaching underserved and underrepresented communities, 
including those that are justice-impacted. 

I have also worked $12 billion in capital investments and grants 
for these MDIs and CDFIs into the COVID-19 relief bill to, again, 
get money to the communities that need it most. 

But these are only first steps. Going forward, we need to know 
and understand how we can structure government lending pro-
grams to limit discrimination against people of color and prevent 
them from amplifying racial disparities. 

And so, let me ask whether or not you have taken a look at the 
many ways in which government discriminates, for example, in 
public housing, and are working, in our committee, to ensure that 
we undo these discriminatory policies that were created by this 
government to not allow those returning, say from prison, to be 
able to live in public housing units with their parents, their grand-
parents, et cetera, et cetera. 

I would like to know whether or not you have taken a look at 
other ways that we have absolutely initiated and support discrimi-
nation, whether it is in housing or it is in banking or in other 
areas. Can you help me with that, and that will help us dig deeper 
into what we can do? 

Ms. Cook? 
Ms. COOK. Absolutely. As you noted, formerly incarcerated people 

and people who are reentering society face a myriad of barriers, not 
only in financial institutions but in education, in housing, and in 
access to social programs and services, and we are talking about 
health care, Medicaid access, lifetime bans on access to Supple-
mental Nutrition Assistance Program (SNAP) and Temporary As-
sistance for Needy Families (TANF) benefits, the inability to ex-
plore higher education because you can’t get access to Federal 
grants for educational services, et cetera. And it is important for 
Congress to look at all of these barriers across-the-board to ensure 
that we are increasing access and opportunity for people in our so-
ciety. 

Chairwoman WATERS. Thank you very much. 
And I yield back the balance of my time. 
Ms. GARCIA OF TEXAS. The gentleman from Oklahoma, Mr. 

Lucas, is now recognized for 5 minutes. 
Mr. LUCAS. Thank you, Madam Chairwoman, for holding this 

hearing. In particular, thanks to the witnesses for agreeing to tes-
tify. 

Mr. Korzenik, you discussed in your testimony how employers 
should view individuals with criminal histories as a pool of talent 
that should be evaluated on a case-by-case basis. 

Can you elaborate on some industry best practices and organiza-
tions that support this effort? 

Mr. KORZENIK. Thank you very much. 
Yes. In the companies that are model second chance employers 

that I have observed and studied, you see one of the critical points 
is the individualized assessment period. 

Typically, in a ban-the-box State, if an offer contingent on a 
background check produces a background check, or earlier in the 
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process, there is a review of that record, the challenge here is that 
the committee or individual who typically reviews that record usu-
ally has career disincentives to ever say yes. 

And so there is a perceived career risk, particularly to HR profes-
sionals, if they don’t have executive support in the company to pro-
mote second chance hiring, it is so much easier from a career 
standpoint to say no. 

You have offsets to this, like the excellent work being done by 
the Society of Human Resource Management and their Getting Tal-
ent Back to Work certification program, but you also have struc-
tural changes you see in these employers. 

For example, one of the companies we studied in Michigan, Cas-
cade Engineering, has a member of the executive team who is try-
ing to promote second chance employment, and actually makes that 
final decision as to whether something in the background precludes 
employment. 

Other companies, like JBM Packaging, an Ohio-based company, 
have a member of one of the lines of business that are suffering 
and being challenged by the workforce shortage. They will put one 
of those people on that committee. Others will take an HR profes-
sional and assign them the role of advocate on behalf of those per-
sons. 

So that is part of it, and then there is, of course, to the work ad-
vocated by the background check community. Designing a back-
ground check that is very specific and does not overly exclude can-
didates where their background is not relevant to the position 
would all be examples of what we have seen work very well. 

Mr. LUCAS. Absolutely. 
Ms. Sorenson, could you further discuss State and local policies 

regarding background checks during the application process that 
slows down hiring and often has an adverse impact on individuals 
with criminal histories looking for work? 

Ms. SORENSON. Certainly. 
Generally, State and local policies that require background 

screening are related to those industries that have licensing re-
quirements. So when there are licensing requirements at play for 
the position, that will require specific components of a background 
check be conducted, which often looks for certain offenses in that 
background check that might prohibit that person from being em-
ployed. 

Generally, that process in the employment context includes run-
ning the background check, and should something come up, an ad-
verse action process where the consumer is notified of anything 
that pops up in the background check that the employer is consid-
ering taking action on, as well as a copy of the background check 
and an opportunity to dispute that process right there and can ex-
tend the time for the background check to be completed. 

Mr. LUCAS. And continuing with you, Ms. Sorenson, could you 
elaborate on the ban-the-box policies and discuss how they operate 
differently across sectors? 

Ms. SORENSON. Certainly. 
Mr. LUCAS. Are there exemptions for certain types of crimes or 

occupations? 
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Ms. SORENSON. Generally, ban-the-box policies don’t exempt cer-
tain types of crimes or occupations. What they have done in vary-
ing requirements is to require specific wait times for employers 
once they send out that initial adverse action notification, or re-
quire specific language be included or specific talking points that 
have to be involved in that process. 

Mr. LUCAS. You discussed in your testimony the possibility of ex-
panding the Bonds for Jobs program to include workplace violence. 
Could you expand on why you believe this is necessary and what 
this change would look like? 

Ms. SORENSON. Certainly. One of the key reasons that employers 
conduct background checks is for the safety of consumers and their 
workforce. The Bonds for Jobs program provides for a $100 cost— 
a bond that is extended—to up to $5,000 for employee dishonesty. 

That doesn’t cover the real purpose and reason why employers 
are doing background checks. So, extending that bond to further 
coverage for the real reason that employers are doing background 
checks, extending that coverage limit beyond dishonesty and be-
yond the $5,000 would be helpful. 

Mr. LUCAS. Thank you. 
And I yield back, Madam Chairwoman. 
Ms. GARCIA OF TEXAS. The gentleman yields back. 
The gentlewoman from Massachusetts, Ms. Pressley, who is also 

the Vice Chair of our Subcommittee on Consumer Protection and 
Financial Institutions, is now recognized for 5 minutes. 

Ms. PRESSLEY. Thank you, and I want to thank Chairwoman 
Beatty for convening this critically important hearing. 

The mass incarceration crisis disproportionately impacts Black 
and Brown communities and, therefore, these communities face col-
lateral consequences of incarceration, including doors to reentry 
and stability slammed shut as a result of criminal background 
checks. 

Criminal background checks too often bar our justice-involved 
neighbors from securing housing and employment. A recent study, 
in fact, found that 79 percent of formerly incarcerated people and 
their families were denied housing due to a past criminal convic-
tion. 

Black people are more than twice as likely to be arrested as their 
White counterparts, and people of color are drastically overrepre-
sented in the population of those who are incarcerated. 

That is why President Obama, under his Administration, with 
the Department of Housing and Urban Development, made the 
case that banning tenants with a criminal record can constitute de 
facto racial discrimination and, therefore, is a violation of the Fair 
Housing Act. 

However, here we are more than 5 years later, and it is still legal 
to deny tenants in public and private housing for their involvement 
with the criminal legal system. 

Ms. Martin, I echo the sentiments of my colleagues. I associate 
myself with all those and just say the work that you are doing to 
center the humanity and to restore others, you are owed the same, 
and offline, we will do whatever we can to support you. 
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But we thank you in the midst of your own uncertainty and trau-
ma for coming here to advocate for the millions who stand to ben-
efit from what we are doing here today. 

Ms. Martin, one in three individuals in this country has a crimi-
nal record. This is not abstract for me. Both my husband and my 
father, both Black men, are survivors of mass incarceration, who 
have gone on to do extraordinary work in academia, in the non-
profit world, and they have saved lives. 

Amanda Gorman said, ‘‘We seek to be not a more perfect union 
but a more purposed union,’’ and I am so grateful that they have 
been able to bring to bear their contributions. 

But it almost didn’t happen. You and many of the people that 
you work with have the lived experience of challenges returning 
home and needing to secure housing. 

In my own district, the Massachusetts 7th, 30 percent of those 
who have been released from correctional facilities were released to 
shelters. 

So, it is disingenuous to say we want you to get on the grid, 
make a positive contribution after you have paid your debt, when 
we are not giving people an ID, housing, or income, even for transit 
to get to a job interview. 

So, again, none of this is abstract. I have seen it. I have lived 
it. But you know intimately what these challenges are. 

Please lend your expertise, and could you share some of the spe-
cific challenges that justice-involved people face specifically around 
housing? 

Ms. MARTIN. Thank you. 
To be specific, I share this all the time, and as I talked about 

the paper—the ID, birth certificate, Social Security card that we 
need. 

But as we know, over the past few years the incarceration of 
women has risen 800 percent. And so, as we have the conversations 
about incarceration, oftentimes women are left out of those con-
versations. But we do know that women are now becoming heads 
of households and we are the glue that holds these families to-
gether. 

So, if there is no safe space for me to sleep or for those women 
to sleep with those things, then the desperation sets in. Over the 
past 3 weeks, the three emotions that I have visited the most are 
fear, desperation, and anxiety. Those very three things led me to 
incarceration, because the trauma that lives within each of us leads 
us to prison, not the crime that we commit. 

I shared with you all, and I am not sure if you caught it, but I 
served 12 years for shoplifting. Desperation brought me there. 

Ms. PRESSLEY. Yes. 
Ms. MARTIN. To be released, my first night home after almost 8 

years, without a change of underwear, desperation is what leads 
most folks to prison, trying to survive where I am and those in my 
community are today. When we become desperate, we do what we 
know. 

Ms. PRESSLEY. Thank you. Thank you for centering— 
Ms. MARTIN. Congress can help. And Congress can help by man-

dating these public housing agencies, when you get into bed with 
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third party corporations, if you are taking money from us, you are 
going to implement our policies. 

Ms. PRESSLEY. Ms. Martin, thank you for that. I do want to say 
that my bill would tackle some of these challenges by preventing 
tenant screening companies from including most criminal activity 
in a background— 

Ms. GARCIA OF TEXAS. The time has expired. 
Ms. PRESSLEY. As we know, people who have been incarcerated 

once are 7 times more likely to experience homelessness than 
those— 

Ms. GARCIA OF TEXAS. Your time has expired, Ms. Pressley. 
Thank you. 

Ms. PRESSLEY. Okay. Thank you. Thank you, Ms. Martin. 
Ms. MARTIN. Thank you. 
Ms. GARCIA OF TEXAS. The gentleman from Ohio, Mr. Gonzalez, 

is now recognized for 5 minutes. 
Mr. GONZALEZ OF OHIO. Thank you, Madam Chairwoman, and 

thank you to Chairwoman Beatty for holding this important hear-
ing. 

Earlier today, I got off the phone with somebody who is one of 
the most inspiring people I talk to on a regular basis. His name 
is Maurice Clarett. For those who are from Ohio, you may know 
that name. 

Maurice was probably the best running back I have ever seen in 
my life in college, and he, ultimately, went through some chal-
lenges, and was incarcerated. He came out, and is now one of the 
largest podiatry providers in the State in terms of owning the prac-
tices. He has three vascular surgery centers, hundreds of affordable 
housing units throughout the State, and behavioral health clinics 
that he operates for youth who are going through trauma in var-
ious ways. 

And my question to him this morning was, tell me about when 
you got out. Tell me about the very moment you got out, what your 
plan was, and how difficult it was to actually access capital. 

And the one thing he said, and this will stick with me for the 
rest of my life, is he said, ‘‘If I could fight for one thing in your 
committee, it would be access to capital for people like me. Access 
to capital literally changed my life.’’ 

And he talked about how he went through the traditional bank-
ing route and banks that we are familiar with, if I name them. He 
said, ‘‘Look, to me, it felt like I was getting blacklisted. I came in 
with my business plan. I had my 20 percent. I wanted to get a loan 
so I could get off my feet and I was completely shut out. And it 
took a personal relationship with a community bank in Delaware 
County before somebody finally said, ‘I will take a chance on you.’’’ 

And from that, he has built an unbelievably successful set of 
businesses. I am so proud of him and just honored to call him a 
friend. 

But I want to start, Mr. Korzenik, with you. In terms of the bar-
riers that are in place for justice-involved individuals like a Mau-
rice Clarett or others who come into Fifth Third Bank or another 
bank with their business plan, and they want to get on their feet, 
what are those barriers? How are they treated differently, if at all, 
from a lending standpoint when they come in the door? 
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Mr. KORZENIK. I have to say this is not an area of expertise to 
me. I do note, obviously, there are challenges with access to capital, 
particularly with entrepreneurship, and this is irrespective of 
criminal records. 

Banks are in the business of lending out other people’s money, 
and so it is, generally, entrepreneurship lending through banks 
comes with people who have collateral. A lot of entrepreneurs in 
this country build their resources initially through families and 
credit cards, and those are all difficult resources for this popu-
lation. 

Mr. GONZALEZ OF OHIO. Absolutely. And let me sort of shift them 
to something you might have a stronger opinion on. In terms of 
prison entrepreneurship programs, how effective do you think those 
are in providing the skills to eventually start and run a business? 

Mr. KORZENIK. Because of the access to capital, because of levels 
of educational attainment, often coming from challenged family 
backgrounds, in terms of creating wildly successful entrepreneurs, 
it’s probably not terribly successful. 

But I don’t think that is the appropriate measure. Many of these 
entrepreneurship programs offer just terrific general training, busi-
ness training, business skills training. They teach participants to 
think like business owners, which makes them great employees, 
and they also very often may not provide what we would consider 
a wildly successful entrepreneurial result but they create, essen-
tially, effective side hustles that allow people to manage their fi-
nances and to prosper. I think they are very important programs. 
It is just that how you measure their success is important. 

Mr. GONZALEZ OF OHIO. Yes, and I probably should have 
prefaced with this. I asked Maurice that same question. He said, 
‘‘Everything I learned was self-taught.’’ He said, ‘‘I read the Econo-
mist. I read Forbes. I read about Andrew Carnegie and the 
Vanderbilts. I read about every successful entrepreneur in the his-
tory of our country over that period of time and that is how I 
learned. That is how I learned anything. And then, I just 
networked like crazy when I got out.’’ 

So, there is certainly a lot more that we can do. 
Ms. Martin, I guess I will end with you. I only have 30 seconds. 

But how effective are prison entrepreneurship programs in pro-
viding the skills to eventually start and run a business, from your 
experience? 

Ms. MARTIN. I don’t have that experience, because most women’s 
prisons don’t have those types of training. 

Mr. GONZALEZ OF OHIO. Yes. I think that is the answer right 
there. 

Ms. MARTIN. But I do think it would add a lot if there were 
some. 

Mr. GONZALEZ OF OHIO. Yes. So, nonexistent, right? 
Ms. MARTIN. Nonexistent. 
Mr. GONZALEZ OF OHIO. So, another huge gap. And, again, I 

want to thank the Chair for this hearing, and I yield back. 
Ms. GARCIA OF TEXAS. The gentleman yields back. 
The gentleman from Massachusetts, Mr. Lynch, who is also the 

Chair of our Task Force on Financial Technology, is now recognized 
for 5 minutes. 
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Mr. LYNCH. Thank you very much, Madam Chairwoman. 
I want to thank all of our witnesses for your willingness to help 

this subcommittee with its work, and Ms. Martin, I want to thank 
you as well for the power of your example on this issue, and for 
your courage in reengaging and helping other women in similar sit-
uations. 

I have had an opportunity during my time in Congress to visit 
quite a few prisons in Massachusetts and in my district, as well as 
houses of correction is what we call them in Massachusetts. 

But to be honest with you, what I have found from my own ob-
servations is that about 90 percent of the prison population suffers 
from dual addiction. So, we have an underlying problem there, and 
I have been working on this issue for a long, long time. 

But we have an underlying issue there that also creates a barrier 
to our neighbors who are coming out of prison, both men and 
women. I am involved right now. I founded a residential drug 
rehab program in my home community of South Boston geared to-
wards children—believe it or not, adolescents—because they are be-
coming involved with drugs at such a young age. 

And now my latest project, a so-called local priority for my dis-
trict is to establish a home for women coming out of prison, and 
it is going to be run by the Cushing House, the same people that 
are running my adolescent program, and it will provide educational 
opportunity and reconnecting to the community. 

But, importantly, the underpinning of that program is really on 
getting people sober, getting them straight, in order to provide that 
stability and that sense of community that might have been discon-
nected during their incarceration. 

And I am just wondering, from your experience, and you are a 
very powerful example of the good that can happen, how important 
is that? 

I don’t think this is just my district that is dealing with the ad-
diction problem. How important is that, do you think, in the overall 
effort to help women transition out of incarceration back into their 
communities? 

Ms. MARTIN. I would say it is very important, because as I stated 
earlier, a lot of trauma is what causes us to end up in prison. The 
trauma leads to the drugs, which leads us to prison. 

So, it is very important that you have that aspect of the transi-
tion. But if that trauma, that root cause, is not dealt with, then the 
cycle will continue, the recidivism will continue, and we will keep 
prisons running because people aren’t being given the resources 
that they are needing, which is dealing with the trauma that is 
there. 

And men have trauma as well, but there are no resources to deal 
with any of that. Prison does not deal with trauma. Prison adds to 
the trauma. 

Mr. LYNCH. Thank you. 
Ms. Tran-Leung, I know you are doing great work over at the 

Shriver Center. Again, on this issue of providing that support to 
make sure we deal with the dual addiction that—in my experience, 
it is, like, 90 percent of the prison population is dealing with that, 
and if we don’t get that right, it diminishes our opportunities to do 
other good things. 
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But can you share what your perspective is from the Shriver 
Center side of things? 

Ms. TRAN-LEUNG. Yes, thank you for the question, Representa-
tive. 

From our perspective, we probably have had less experience in 
this space. But what I will say is that there is an increasing rec-
ognition that housing is necessary for our individuals and that 
housing is paramount to helping them to address some of these 
broader issues. 

And so, there has been a lot of really good work from HUD re-
cently to try to remove some of the drug-related restrictions from 
the emergency housing vouchers, noting as of the fact that addic-
tion is often a root cause of homelessness. 

Mr. LYNCH. Thank you, Madam Chairwoman. I yield back. 
Ms. GARCIA OF TEXAS. Thank you. The gentleman yields back. 
The gentleman from South Carolina, Mr. Timmons, is now recog-

nized for 5 minutes. 
Mr. TIMMONS. Thank you, Madam Chairwoman. And I would like 

to thank my colleagues across the aisle for having this hearing. 
This is very important, and currently in this country we have 10 
million jobs that are available, and if people want to get back to 
work and are being prevented from doing so, we need to take steps 
to make sure that they have the opportunity to get back to work. 
That is the whole point of the criminal justice system—there are 
two theories of justice: retributive justice; and deterrent justice. If 
you have been released from prison, if you have served your time, 
you should be able to get back to work and pursue the American 
Dream just like everybody else. 

We have four proposals here before us. Two of them, I think, 
could have bipartisan support. Two of them, I do not see getting 
much bipartisan support. 

There is one thing that I think that is incredibly important that 
is not present before us here that would affect this enormously, and 
that is the issue of expungements. We have talked about it. I was 
a prosecutor for 5 years. I worked on the expungement laws of 
South Carolina. One of the biggest issues that is involved in the 
expungement conversation is the cost of the expungement. 

In South Carolina, it costs $285 to get your record expunged, if 
you are eligible. I just did some research—Kentucky, $500; Lou-
isiana, $550; Tennessee $450. If you don’t have a job and you want 
to get a job, how are you going to pay $200, $300, $400, $500, $600 
to get your record expunged to then get the job? It actually doesn’t 
really make much sense. 

I think that we could find a lot of bipartisan support surrounding 
making expungements easier to get, payment for expungements, 
and I really think that is an area on which we should focus. 

Mr. Korzenik, what are your thoughts on the subject? 
Mr. KORZENIK. I agree. I don’t spend a lot of time focusing on 

policy. My focus is, let’s get the employers to see this population 
as their future workforce, and then, I think, we will get better pol-
icy support for things. 

But expungement is very powerful. Clean slate type initiatives 
where there is automatic expungement are particularly helpful. 
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You need two things for this population to access: one, money, as 
you have referred to if there is no automatic expungement; and 
two, the sophistication to know how to tap this resource. And these 
are all very, very helpful and would help address our labor short-
age in a meaningful way. 

Mr. TIMMONS. To that point, I am going to ask a question of Ms. 
Sorenson. A lot of these States are generating tens of millions, hun-
dreds of millions of dollars of revenue off of expungement fees. 
That is why they have them. Theoretically, it does require someone 
to actually assess an application, make sure the person is appro-
priately eligible, and then process it. 

Do we have any data or can you take a guess at what type of 
hit it would be budgetary-wise to these States if the Federal Gov-
ernment said, if you want this funding, you have to charge no more 
than $50 for an expungement or, as Mr. Korzenik just said, an 
automatic expungement? 

That is going to have a cost. That is actually the hardest one be-
cause not only does that remove their ability to charge the fee, so 
they lose the revenue, but then they have to do more work. So, that 
is probably the most expensive. 

Ms. Sorenson, do you have any thoughts on that? 
Ms. SORENSON. To your earlier question, I don’t have the back-

ground or history on the cost and the income that goes to the 
States with respect to the expungement process. It is something 
that we can look at and get back to you. 

But I, personally, don’t know what States are collecting in terms 
of the funding for the expungement process. 

Mr. TIMMONS. Sure. I will open it up. 
Ms. Martin, do you have any thoughts on this? 
Ms. MARTIN. I completely agree with what you are proposing. It 

would make life much easier for those of us with criminal back-
grounds, but also I have no clue what the hit would be for the 
State. But they are raking in enough cash through the prisons not 
to really take too hard of a hit through the expungements. 

Mr. TIMMONS. Sure. There is not a lot of agreement in Congress, 
but I think we could find some agreement on this subject. 

Yes, Mr. Korzenik? 
Mr. KORZENIK. I just wanted to mention that we should offset 

these lost costs with the economic benefits. There was a University 
of Michigan study which showed that people who went through 
expungement saw a pick-up of income of about 20 or 25 percent 
over 2 years, an extraordinary pick-up in economic benefits. 

Mr. TIMMONS. And more tax revenue, because when you make 
more money, you pay more taxes. 

I also want to point out that we talked earlier about marijuana, 
which is going to be a very big challenge in this country. So many 
States have already legalized recreational or medical marijuana, 
and it is going to be very difficult to unwind this. 

We have to address it, and the longer we wait, it is really a dis-
service to the American people. 

With that, I yield back. Thank you, Madam Chairwoman. 
Ms. GARCIA OF TEXAS. The gentleman yields back. 
The gentlewoman from Michigan, Ms. Tlaib, is now recognized 

for 5 minutes. 
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Ms. TLAIB. Thank you so much, Madam Chairwoman. I am so 
glad we are holding a hearing of this kind today, because too many 
of my colleagues don’t fully understand how broken our so-called 
justice system is. 

As we all know, it incarcerates people at a higher rate than any 
other nation right now and, of course, disproportionately targets 
our Black and Brown neighbors. 

There is also this heightened level of dehumanization that hap-
pens here. So, I just want to personally thank you, Ms. Martin, for 
helping change that with your powerful voice. 

We know that many leave prison already thousands of dollars in 
debt, whether from conviction-related costs, missed payments, pris-
on charges, or child support, and often these debts leave individ-
uals unable to obtain a driver’s license. We talked about the ID re-
quired to open a bank account and so forth. 

Ms. Tran-Leung, what kind of credit score do returning citizens 
have upon release, and do they typically have access to consumer 
credit? 

Ms. TRAN-LEUNG. First, thank you for that question, Representa-
tive. 

One of the common barriers that we have seen from justice-in-
volved individuals, in addition to the fact of their criminal record, 
is also the fact that they lack credit and that they have not been 
able to accumulate a good credit score while incarcerated. 

And so, this is something that is definitely a barrier with respect 
to housing, and I think one of the areas that we have been trying 
to push back on is the need to really conduct these type of screen-
ing requirements, especially after we have gone through a pan-
demic, where people will have eviction records, will have different 
things on their tenant screening, but where the need for housing 
is especially important. 

So, that is a very significant barrier for people, I agree. 
Ms. TLAIB. I appreciate it. 
And, Ms. Tran-Leung, as a result, justice-involved individuals 

are 3 times as likely to use alternatives such as payday loans or 
check-cashing services. Has your organization looked at that im-
pact of how that has led folks towards predatory lending? 

Ms. TRAN-LEUNG. The Shriver Center itself has not, but I do, at 
the Shriver Center, lead our legal impact network, where we have 
a network of State-level law and policy organizations that have 
done a lot of really good work around payday lending. And so, that 
is something I am happy to get back to you on, Representative. 

Ms. TLAIB. Yes. I have a bill that reduces debt to be reported on 
your credit report from 7 years down to 4 years, and I really think 
that could be transformative for everyone involved here, but espe-
cially around the country. 

We know that a consumer credit report can determine a person’s 
ability to own their home, get a job, and even auto insurance in my 
State. 

In addition, prior to the COVID-19 pandemic, formerly incarcer-
ated persons faced a 27-percent unemployment rate in the U.S., 
nearly 5 times higher than the national unemployment rate. 

Ms. Cook, I have admired your work and your leadership for a 
very long time, and I appreciate you being here. 
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Could you talk a little bit about how poor credit can be used, in-
tentionally or unintentionally, as a proxy for being formally—I call 
it a proxy to discriminate, especially those who are formerly incar-
cerated? Can you talk a little bit about that, and has your organi-
zation taken a dive into really understanding that impact? 

Ms. COOK. Absolutely, and thank you for that question. And as 
I noted earlier, predatory lending and access to financial services 
are really difficult for people with records. They face a myriad of 
challenges when it comes to credit reporting, when it comes to 
background checks that lock them out of access to homeownership, 
being able to get mortgages, being able to have jobs or hold jobs 
because of these barriers. 

And so, we have recommended that Congress look at these bar-
riers and look at the Fair Credit Reporting Act and seeing [inaudi-
ble] exist, and look at revising those limitations and limiting any 
restrictions to people with records. 

Ms. TLAIB. How can we reform our credit reporting system? This 
is something you talked about, and I don’t know if Marie or any 
others on the panel—one of the things that I have been looking at 
is, obviously, medical debt, because 90 percent of folks who file 
bankruptcy in our country is due to medical debt, and trying to 
prevent medically necessary debt from ever appearing on people’s 
credit reports, again, which has been heavily used for all different 
areas—housing and so forth. 

The University of Michigan did a study which showed the use of 
credit scores actually in auto insurance, and how that has kept 
people in the cycle of poverty, because they are paying thousands 
and thousands of dollars even if they don’t have DUIs on their 
record, but somebody who has a better credit score with a DUI is 
actually paying less. It just doesn’t make any sense. 

And so I don’t know, Marie or others, if you can talk about any 
other bills. We have been working on the one that reduced it from 
7 years to 4 years, which we think would be truly transformative 
and a compromise. But I would love to hear if anybody has any 
questions, if the Chair would allow. Thank you. 

Ms. GARCIA OF TEXAS. The gentlewoman yields back. 
The gentlewoman from Pennsylvania, Ms. Dean, is now recog-

nized for 5 minutes. 
Ms. DEAN. Thank you, Madam Chairwoman, and I thank our 

chairwoman and all of you for coming to us today to testify to offer 
your important voices and your important experience. 

Ms. Martin, I especially thank you for your eloquence in every-
thing that you have talked about. 

I will start first with education. 
Mr. Korzenik, in your testimony, you describe how employment 

plays an important role in rehabilitation of incarcerated and for-
merly incarcerated people. You also describe how behind bars edu-
cation programs are an important part of this investment in em-
ployment. 

Last Congress, I had the privilege of working with the late Elijah 
Cummings to author a bill that would standardize the Federal Bu-
reau of Prisons’ education programs by creating an Office of Correc-
tional Education focused on areas such as literacy, getting a GED, 
post-secondary workforce training, and more. 
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Would creating such an office and a set of best practices across 
the Federal Prison Bureau help reduce barriers to meaningful em-
ployment after release, and do you think it could be replicated both 
at the State and local levels as well to boost employment and, obvi-
ously, bring people back into society? 

Mr. KORZENIK. First, thank you for your work on that, your im-
portant policy work. Let me speak, most broadly, to the role of edu-
cation. 

The RAND Corporation, the think tank, did a study of what was 
most consequential in getting better employment outcomes, and 
they found that education was the single-most critical element. 

Interestingly, it was not necessarily vocational employment, vo-
cational training, but actually hard-core education programs. So, I 
think anything that encourages education and makes an invest-
ment in this workforce—and it is a workforce—would be beneficial. 

Ms. DEAN. I think that is really well put, and, of course, voca-
tional training is appropriate and useful. But you are right, the key 
is a real education, regardless if you are behind bars or not. 

Mr. KORZENIK. Some of that, if I may, is because it is particu-
larly true because of very low levels of educational attainment in 
this group. So, that plays a role in making core education. 

The other thing I will say in defense of vocational training is the 
study that RAND looked at was done at a time we were losing 
manufacturing jobs in this country, and it wasn’t a prosperous 
area. I think redoing that might show some additional benefits to 
vocational training. 

Ms. DEAN. Great points. Thank you. 
I am going to shift now to housing and, particularly, housing for 

those who are in recovery or those who struggle with substance use 
disorder. 

I am mindful that we are approaching the very end of National 
Recovery Month, and we know that many of those who are incar-
cerated or formerly incarcerated suffer from addiction or substance 
use disorder. 

I am especially concerned about how these people are treated if 
they happen to relapse, which is a normal, sadly, and common part 
of long-term recovery. 

Ms. Tran-Leung, in your testimony you describe instances where 
public housing authorities use broad discretion in screening and de-
nying applicants based on such things as prior drug use. 

For those who may be in long-term recovery and are at risk of 
relapse, are they also at risk of losing their housing or maybe at 
risk of never getting housing, based on addiction? 

Ms. TRAN-LEUNG. First, thank you for your question, Representa-
tive, and this is a very significant problem that we are concerned 
about is some of our laws around public housing and access to 
housing are relics of the war on drugs, and as time has gone on, 
we have learned that relapse sometimes is part of recovery, and 
there have been some areas in housing that reflect that. 

I think some States and some places take a housing-first ap-
proach, where it is necessary to house people and get them the sup-
port before we start talking about recovery, and so those are the 
type of policies for which we are hopeful. 
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But as things stand right now under the current laws, people 
who are using drugs and have drug-related criminal activity could 
be at risk of losing their housing or could be at risk of being denied 
housing. 

And so, the Fair Chance at Housing Act that is before Congress 
helps to eliminate that and helps us to take a much broader view 
and get rid of this relic of the war on drugs. 

Ms. DEAN. It is a relic. 
And I thank you, Madam Chairwoman. We know that addiction 

is a disease. It is not a criminal state, and we have to adjust ac-
cordingly. 

Thank you, and I yield back. 
Ms. GARCIA OF TEXAS. The gentlewoman’s time has expired. 
The gentlewoman from Georgia, Ms. Williams, who is also the 

Vice Chair of our Subcommittee on Oversight and Investigations, 
is now recognized for 5 minutes. 

Ms. WILLIAMS OF GEORGIA. Thank you, Madam Chairwoman, for 
recognizing me and for this conversation today. 

Increasing economic opportunity for justice-involved individuals 
is such an important topic to address. This conversation must also 
include addressing the centuries-old loophole in the Thirteenth 
Amendment. 

When the Thirteenth Amendment to the U.S. Constitution was 
passed, it outlawed slavery and indentured servitude except as a 
punishment for a crime. This exception also appears in State con-
stitutions across the country. 

Unfortunately, this loophole has meant that many prisoners or 
justice-involved individuals are still working under conditions of 
forced labor, getting little to no wages for their work. 

We should all be able to agree that slavery and indentured ser-
vitude should not be permitted in any instance in this country. 
What’s more, when those currently incarcerated are not fairly com-
pensated for their work, they have an even harder time reentering 
as productive members of society. 

Fortunately, bipartisan supermajorities are starting to eliminate 
this exception in their State constitutions across the country. A 
whopping 80 percent of Utah voters approved the change just last 
year. In 2020, Nebraska voters also approved the change by over 
68 percent. Colorado voters approved the change by over 66 percent 
in 2018. 

We need to learn from the successes at the State level and mir-
ror this change at the Federal level. I have introduced the legisla-
tion to do just that with Senator Jeff Merkley. 

Ms. Cook, if those currently incarcerated can work under fair 
conditions, how would this help them to better access capital to 
start their small businesses when they reenter society? 

Ms. COOK. Thank you for that question. 
As I noted earlier, and as many of my colleagues have noted, 

when someone returns from prison, they are trying to start over. 
We have said that they have been rehabilitated, that they have 
served their time. But when they come out, they face barrier after 
barrier to being able to access the basic necessities that each of us 
need to live our lives and enjoy our lives. 
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And so, it is extremely important that we remove those barriers 
to accessing employment, accessing housing, accessing Medicaid 
and health care and other public benefits in order for them to suc-
cessfully reintegrate back into society. 

And without the removal of those barriers, without removal of 
barriers to debt, they are saddled with mountains of debt, fines and 
fees that they must pay—without having access to economic oppor-
tunity in order to pay those debts, in order to access housing, in 
order to continue education, we will continue to have the perma-
nent underclass. 

We will continue to see a cycle of incarceration and reincarcer-
ation that Ms. Martin talked about. 

So, it is extremely important that we look at this through a holis-
tic perspective and recognize that these things intersect and work 
together in keeping people out of economic opportunity and path-
ways to social inclusion. 

Ms. WILLIAMS OF GEORGIA. Ms. Cook, I want to specifically talk 
more about the barriers to receiving and saving income to help 
those currently incarcerated to become more familiar with tradi-
tional banking services that they will need to utilize when they 
enter society. 

What is the impact of that, and what do you see our role as the 
Federal Government in helping? 

Ms. COOK. Absolutely. The fact is, when most people come out, 
they don’t have credit. They don’t have much credit or a credit his-
tory, and there are barriers to accessing traditional financial serv-
ices. 

Many of them may not have ever had a bank account, may not 
have ever engaged with banking services in the past, and so it is 
important for us to support the work of nonprofit organizations 
that are helping to bridge this gap, that are helping to provide fi-
nancial literacy and training and connect them to financial serv-
ices, but also for Congress to look at its regulations and how those 
regulations also limit individuals with records from accessing those 
services. 

Ms. WILLIAMS OF GEORGIA. Thank you so much, Ms. Cook. I urge 
all of my colleagues on this subcommittee to co-sponsor H.J.Res. 
53, my legislation to eliminate the exception clause for slavery in 
the Thirteenth Amendment. 

Madam Chairwoman, I yield back the balance of my time. 
Ms. GARCIA OF TEXAS. The gentlewoman yields back. 
The gentleman from Massachusetts, Mr. Auchincloss, who is also 

the Vice Chair of the Full Committee, is now recognized for 5 min-
utes. 

Mr. AUCHINCLOSS. Thank you, Madam Chairwoman. 
First, I just want to say this has been just a terrific hearing. I 

have learned more from these materials and from this hearing, I 
think, than I have from almost any Financial Services hearing to 
date, so thank you. 

I wanted to zoom in on the safety versus justice paradigm, Mr. 
Korzenik, that you put forward. You talk about a false choice and 
a way of thinking that could, ultimately, undermine progress on 
both fronts. And you have this really nice graph here with public 
safety and restrictions and supervision and how it is actually—you 
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start to get diminishing returns by going too far on restrictions and 
supervision. 

What I wanted to ask you about, and then I want to let Ms. 
Sorenson and Ms. Cook also weigh in is, as we are dialing back re-
strictions and supervision and getting returns actually on public 
safety, how are we measuring those returns on public safety in a 
way that addresses people’s concerns about violence, especially as 
we are seeing gun violence actually spike by up to 20 percent in 
some cities across the country? 

Ms. Sorenson, I know that you said that what is keeping employ-
ers up at night is not so much theft or fraud but actually the threat 
of workplace violence, that they feel like they owe their employees 
that security, which I can certainly appreciate. 

So, what are the restrictions and supervision that we need to 
maybe actually dial up as we are dialing back others to ensure that 
there is not going to be interpersonal violence in the workplace or 
in our cities as we widen opportunity for the formerly incarcerated? 

Mr. KORZENIK. One of the challenges in working in this space is 
the lack of good data, and this was recently highlighted—I know 
there is an op-ed in The Hill. I think it was one of the principals 
at Arnold Ventures who talked about this. 

One of the best investments that, I think, could be made at the 
Federal level is better data collection and more uniform data collec-
tion. It is so complex because it is across all 50 States, sometimes 
even smaller jurisdictions, as well as the Federal Government. 

So part of the answer is, we don’t really know. 
Mr. AUCHINCLOSS. And by better data and what we don’t know, 

you mean the things that are predictive of future violence? 
Mr. KORZENIK. Data collection of what is actually happening. We 

don’t know a lot about outcomes. We don’t know a lot about—we 
don’t have standard definitions of recidivism versus rearrest, 
whether they are technical violations. Is it a minor parole violation 
or something serious? 

So, there is kind of a mess of a national data network, which 
makes it harder. And the purpose of that graph that you saw, 
which I used in my book and I stole shamelessly from my own op- 
ed in the Tampa Bay Times which featured that, is to kind of point 
out that there is this tradeoff where you can go too far, and I think 
that is a political discussion where you dial it back. 

But what I was really trying to get to is more restrictions, if it 
interferes with employment, as so many of these restrictions do, 
are bad for public safety. 

Mr. AUCHINCLOSS. Ms. Sorenson, do you have any thoughts on 
what would be the criteria we would want to use to expand eco-
nomic opportunity, while still addressing the public safety issues so 
that we do not have employers worried about workplace violence, 
and we can ensure the public’s safety? 

Ms. SORENSON. I don’t know that we can ever ensure that em-
ployers will not be worried at all about workplace violence as part 
of that hat that they wear as an employer. Likewise, the same ap-
plies to landlords. 

I think one of the key components here with respect to back-
ground checks is understanding that it depends on the particular 
facts and circumstances for the employer, for the industry that 
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they operate in, and for the positions that they are filling, whether 
they are filling positions that have access to vulnerable populations 
or consumer information and how you use that information from 
the background check, based on your industry, based on the posi-
tions being filled, and access to people and information. 

Mr. AUCHINCLOSS. Ms. Cook? 
Ms. COOK. I think it is important that we look at safety through 

a broader lens, and that we don’t think about safety purely as en-
forcement but we think about safety as addressing causes of prob-
lems and how we address the underlying causes of, ‘‘violence,’’ and 
trauma is an underlying cause. 

So, investments in social supports and investments in social serv-
ices that will help to identify the root cause of the trauma, the root 
causes of violence, are critical in this instance. And I also think it 
is important that we don’t blanketly limit access to employment for 
a person’s background. A person is better than the worst day that 
they have ever had, and I think we have to remember that if we 
truly believe in rehabilitation. 

Mr. AUCHINCLOSS. Madam Chairwoman, I yield back. 
Ms. GARCIA OF TEXAS. The gentleman yields back. 
The Chair now recognizes herself for 5 minutes. 
First, I want to thank the chairwoman for bringing together all 

of these witnesses to talk about such a critical, very, very impor-
tant topic. 

My district is 77-percent Latino. We are the fastest-growing mar-
ket in the United States. The Department of Labor found that 
Spanish-speaking Americans are expected to account for almost 65 
percent of the labor force growth through 2029, adding about 7 mil-
lion new workers. 

But despite this contribution to the labor market, there is a 
growing body of evidence that background screening products re-
sult in harmful discriminatory effects on Black and Latino Ameri-
cans. 

This is a disturbing trend that has a significant impact on fami-
lies, access to housing, financial services, and other essential capa-
bilities. 

In a Fair Housing Act and Fair Credit Reporting case, the plain-
tiffs argued that a tenant-screening product, which automatically 
disqualifies applicants, has an adverse impact on Black and Latino 
applicants. 

The National Consumer Law Center found that background re-
ports can contain a variety of errors, from a mismatched name, in-
cluding sealed or expunged records, and misclassification of of-
fenses. 

What is even more concerning is a growing prevalence of algo-
rithm screening systems which take out any human consideration 
in the process. 

My question, therefore, is for Ms. Sorenson to begin. In your tes-
timony, you say that the Fair Credit Reporting Act binds your 
members to use, ‘‘reasonable procedures,’’ to ensure accuracy. What 
are these procedures, and how are your members working to im-
prove them since we, obviously, know that sometimes they don’t 
work? 
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Ms. SORENSON. The Fair Credit Reporting Act does require rea-
sonable procedures to ensure maximum possible accuracy. Often, 
this involves linking an individual, the applicant’s information, to 
the information in the record that is found. Typically, that is per-
sonal identifiers like the full name and date of birth, as well as ad-
ditional information like Social Security number and address if 
that is available. 

One of the significant challenges in our space is access to per-
sonal identifiers in court records. We are seeing a trend that exists 
within the Federal court records system, the Public Access to Court 
Electronic Records (PACER), as well as in some States to redact 
personal identifiers, namely and particularly, date of birth. That is 
one of the most significant identifiers used and is necessary to link 
a record to an individual, and is, likewise, one of the current issues 
in our industry impacting accuracy and the ability to match up 
those records to people. 

Ms. GARCIA OF TEXAS. Right. Are you able to distinguish, for ex-
ample—I believe one of the other witnesses mentioned in her writ-
ten testimony about the screening, the arrest screening records, 
that it may say, ‘‘arrest,’’ but it doesn’t say that there was no final 
conviction. 

Do your screening procedures include making a distinction be-
tween arrests that occurred but not having a final conviction? 

Ms. SORENSON. When you pull a public record from the court sys-
tem, you would generally report the current status. So if it is an 
arrest-only piece of information, that would be included. 

It is ultimately up to the employer or property manager whether 
they want to receive or see that information. There are certain Fed-
eral and/or State laws and regulations that limit the reporting of 
arrest-only information, and then, on top of that, our PBSA mem-
bers—background screening companies—can further limit that in-
formation based on their client request. Many proactively request 
to not see that information. 

Ms. GARCIA OF TEXAS. Okay. This committee has looked at con-
sumer access to your credit reports and we have talked about the 
difficulty some consumers have in correcting errors. 

What is it that you all do to ensure that it is an easy process, 
if you will, to correct errors that may be in your screening proce-
dures? 

Ms. SORENSON. As a trade association, the Professional Back-
ground Screening Association does not have consumer reports. So, 
PBSA does not correct the errors. 

Our members, however, are required under the FCRA to reinves-
tigate any dispute that comes in at no cost to the consumer. That, 
generally, is either a phone call, an email, or some other commu-
nication from the consumer that launches that reinvestigation dis-
pute process. 

Ms. GARCIA OF TEXAS. Okay. I will probably submit a follow-up 
question to that for the record, because I see that my time is expir-
ing. 

But it seems to me that you should have a process where the 
consumer can more readily and accessively correct any errors that 
may—because we are keeping people from housing, banking, and 
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so many other things that we need to figure out a way to make 
sure they make the corrections quickly. 

So, thank you for your testimony, and I would like to thank all 
of the witnesses for their testimony today. 

The Chair notes that some Members may have additional ques-
tions for these witnesses, which they may wish to submit in writ-
ing. Without objection, the hearing record will remain open for 5 
legislative days for Members to submit written questions to these 
witnesses and to place their responses in the record. Also, without 
objection, Members will have 5 legislative days to submit extra-
neous materials to the Chair for inclusion in the record. 

Also, without objection, I would like to enter statements to the 
record from the Bank Policy Institute, the Chris Wilson Founda-
tion, the Collateral Consequences Resource Center, the First Step 
Alliance, the National Association of Federally-Insured Credit 
Unions, the National Employment Law Project, and the National 
Low Income Housing Coalition. 

The hearing is now adjourned. Thank you all for being here. 
[Whereupon, at 11:55 a.m., the hearing was adjourned.] 
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Chairwoman Beatty, Ranking Member Wagner, and members of the subcommittee: My name is Sakira 
Cook, and I am the senior director of the Justice Refonn program at The Leadership Conference on Civil 
and Human Rights. ll1a11k you for inviting me to testify today. The Leadership Conference is a coalition 
charged by its diverse membership of more than 220 national organizations to promote and protect the 
civil and human rights of all persons in the United States. 

While our coalition was founded in 1950 as the lobbying ann of the civi l rights movement, our mission 
has since expanded so that we arc meeting the new challenges of the 2 1st century. These challenges 
include guaranteeing qualiry education for children, ensuring economic opportunities and justice for all, 
protecting the freedom to vote, ensuring that new teclmologies protect civil rights, and t.ransfonning the 
criminal-legal system in America. 

Reducing legal, economic. and social barriers and increasing opportunities for justice-involved 
indi viduals have long been a core part ofll,e Leadership Conference's work, and I want to start by 
commending your subcommittee for taking a closer look at the connections between our criminal -legal 

system and our housing and financial services systems. 

I would like to focus on two key areas of interest to The Leadership Conference that arc especially 
relevant to today ·s hearing: predatory lending and fair-chance hiring. I would be remiss, however, if I did 
not begin with a discussion of the overarching issues within our criminal-legal system. I recognize that 
many of these issues lie outside of this committee· s jurisdiction. but in order to have a more fruitful 
conversation about how to protect and expand opportunities for people getting out of the criminal-legal 
system, we must address the factors that put so many people into the system in the first place and place 
them at such a staggering disadvantage upon exiting it. 
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Over the past five decades, our country's criminal-legal policies have driven an increase in incarceration 
rates that is unprecedented in our history and unmatched globally. The United States incarcerates more 
people than any other country in the world, with more than two million people currently incarcerated in 
U.S. prisons and jails.' Over-criminalization and over-incarceration have devastating impacts on those 
ensnared in the criminal-legal system and their families. disproportionately ham, low-income 
communities and communities of color, and do not produce any proportional increase in public safety. 
What they do produce is a virtually permanent underclass that is too often shut out of meaningful 
educational and career opportunities and is exploited by predatory financial forces. This leads to a cycle 
of legal. economic, and social hardships carried from one generation to the next. 

In late 2019, TI1e Leadership Conference released "Vision for Justice 2020 and Beyond: A New Paradigm 
for Public Safety,"' a report that examines the full range of factors that contribute to our foiled criminal­
legal system and the devastating consequences faced by the millions of people who get caught up in it 
every year. Our report, which we request be included in die record of this hearing, outlines a 
transformativc agct1da for reform that expands our view of public safety and prioritizes upfront 
investments in non-carccral programs and social services. While we urge this subcommittee - and all of 
Congress - to look at our platfonu in its entirety, I would like to connect several parts of it to the topic of 
today' s hearing: 

Pretrial Detention and Cash Bond: Each year, there are 12 million admissions to jails, and each night, 
nearly half a mi llion people sit in jail not because tl1ey have been convicted ofa crime, but because they 
arc detained prior to trial.' The pretrial detention and bail system significantly impacts access to counsel. 
diversion, and pica bargaining; which either has a coercive effect that has been shown to induce people 
to plead guilty to offenses out of a desire to go home' or bleeds financial resources away from families 
and communities that will never get them back.6 Between 1992 and 2006, the average bail amount 
increased by 11 8 percent, and eight in IO people would have to pay more than a full year· s wages to meet 
that amount.7 

1 "Trends in U.S. Corrections." The Sentencing Project. Last Updated May 2021. Pg. 2. 
https: //m,w.scntc11ci11gproject.org/wp-content/uploadsno2 I /06ff rcnds-in-U S-Corrcctions.pdf. 
' http://civilrightsdocs.info/pdf/rcports/Vision-For-J ustice-2020-SH ORT.pdf 
3 Digard. Leon & Swavola. Elizabeth. " Justice Denied: The Hanuful and Lasting Effects of Pretrial Detention." 
Vera lnsti/u/e of.Juslice. April 2019. Pg. I. h11ps://www vera.org/public;uions/for-thc-rccord-justice-dcnicd•pn;trial· 
QCIC!!llOll. 
'' Id. 
s In Harris County. Texas. for instance. a study found that pretrial de1ainces were 25 percent more like ly to plead 
guilty than similarly situated dcfendams who were released prior to 1.rial. Heaton, Paul. ··The Downstream 
Consequences of Misdemeanor Pretrial Detent ion."' S1anford Law Review. 2017. Pg. 71 1. 
• Justice PoLicy Institute. "For Better or For Profit: How u,e Bail Booding lndustl)' Stands in the Way of Fair and 
Effective Pretrial Justice." September 2012. Pgs. 12-15. 
http·flwww iusticepoli91 org/uploadslius1iccoolicy/documcnts/ for better or for profit pdf. 
1 .;The High Price of Bail." Justice Poli~v lnstilllte. 
h(lp'./A"ww iusticc.po1icv.org/11ptoadsliusticcpo1iC\'fdocumcntsfhigh price of bail • linal.pdf. 
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Privatization of Justice: Few functions in the criminal-legal system have not, in some way or in some 
jurisdiction, been commercialized by private industry. Worse, the costs resulting from these exploitative 
practices are carried by our society's most marginalized people. 11,ese costs include incredibly high 
prison phone call fees, commissary markups, private probation fees, electronic monitoring device fees, 
and numerous others. 

Criminalization of Povenv: The United States currently fills its jails with indigent people, effectively 
tu ming jail cells into debtors' prisons. As the Department of Justice found in its investigation of the 
Ferguson, Mo., police dep.,rnnent in 2014, fines and fees are often used to fund law enforcement, and 
even a single missed, late, or pan.ial payment can result in jail timc.8 When people arc released, they 
remain saddled with crippling fines and fees that amount to a regressive and unaffordable tax, as well as 
harsh col lection tactics like suspending driver's licenses tl1at on ly make it harder for people to pay them 
off. Moreover, to make matters worse, current federal bankmptcy laws make most of these debts 
nondischargeable. and there are often no statutes of limitations, meaning that many people effectively 
serve a life sentence of debt. 

Barriers to Successful Rccntrv: Every year, more tl1an 600,000 people return home from prison, and more 
than 9 million leave local jails.9 When they do, they face more than 44.000 federal, state, and local 
restrictions in tl1eir effons to obtain job stability, public benefits, and services they need in order to 

establish and maintain financial security.10 In many states, for example, occupational licensing laws 
prevent justice-involved people from entering certain professions regardless of mitigating circumstances 
and even when their particu lar convictions bear no relation to their abil ity to perfom1 ajob.11 Even when 
individuals are not barred from taking certain jobs, a system of unregulated background checks enable 
discrimination when they apply for other ones. One study showed drastic, racially disparate drops in 
employer callback rates when job applicants disclosed their records: callbacks fell by half for White 
applicants with records, and by two-tl1irds for Black applicants with records." 

Reentry Into a Two-Tiered Financial Services System 

Already saddled with the above barriers, anotl1er one oftl1e many obstacles that justice-involved people, 
panicularly people of color, face in successfully reentering society is in accessing the mainstream 

• htlps://m,~v. justice.gov/sites/dcfault/liles/opa/prcss-
rclcasc.s/atk,chmcnts/2015/03/0~/fcrguson police dcoonmcm rcoon pdf: see also Mark Bennan and Wesley 
Lowery, ·'Tl,e 12 Key HigWights from the DOJ's Sci1tlting Ferguson Report." Washington Post. March 4, 2015. at 
htlps://m,~v. washingtonpost.com/1,e,vs/post-nation/wp/20 15/03/0~/thc-12-kc\'-highlights-f rom-tlie-<lojs-scathi ng­
f crguson-rcpon/. 
• 1,1tps·ll,1Spe hhs.gov/topics/human-scniccs/inc,1rccration-rcc111ry-<>. 
10 See National Reentry Resource Center. National Inventory of Collateral Consequences of Co11viclio11. at 
htlps://niccc.nationalrccntrvrcsourccccntcr.org/. 
" See, e.g., Shoshana Weissman and Nila Bala. "Criminal Justice. Occupatio11al Licensing Rcfonns Can go Hand in 
Hand." The HilL Apr. 15.2018. at ht1ps://thchill.com/opinioivcivil-righ1s/383262-<:riminal-justice-occupMional­
liccnsing-rcfom1sy1n-go-hand-in-hand 
" Dcvah Pager. The Mork of" Cri111i110/ Record, 108 Am. J. Soc. 937. 957-58 (2003). The ca llback rate for White 
applicants halved from 34 to 17 pcrceru when tliey revealed a record. The cal !back mle for Black applicants dropped 
by nearly lwo-thirds. from 14 to live pciccnt, wlien they revealed a record. Id. 
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financial system. Over the course of decades, as a result of explicit discrimination and racial "redlining" 
in housing and financial services - some of it not just condoned but even required by the federal 
government" - and. more recently, what has been referred to as " reverse redlining," or die aggressive 
marketing of subprime and fringe financial services in communities of color, our country has developed a 
two-tiered system of financial services that all too often traps low-income people in vicious cycles of 
high-cost debt and deceptively high fees, and further milks diem of the financial assets they are stniggling 
to build. 11,c infographic below, created by several partners of1l1e Leadership Conference, provides a 

helpful overview of what d1at system looks like: 14 
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~) llctc- P&~ lk i.· Auto l..i.'l'tda• 

I-U\\l!'f•fflli,'OIUt' ( {)fllfltHOIIU.• 

u1d Commmuth, of l olor 

( apilal \larkels 
Bml.., ( r,.J I I m,,11, ', 1,m._•, 1nd I,, 111 ( , ,mp 11111:, ( Ill I, ( ,-..1 , I ,J,r ii H,,n). 

l,, 111 llml H, mh \ l11tu1ll111<is l'vi.,,11, li!li\..h 't", \.. , B,.n,t- \ \ \ R.11,d 
\ 1,l!ls:n.:, 11,,1,.,J,,, u11t ll' 

" Sec. e.g .. Becky Litt le. "How a New Deal Housing Program Enforced Racial Segregation.'' HistOJ\'.corn. Oct. 20. 
2020, at hllps://"'\'\v.his10O'.COmlnews/housing-segreg,11ion-ncw-<leal-program: Sen. Pal Toomey. opening remalks. 
hearing on "Scpara1e and Unequal: The Legacy of Racial Discrimina1ion in Housing," Senale Banking Conunittec, 
Apr. 13. 202 I. clip available ai h11ps://1wiucr.com/BankingGOP/sta111s/1381981427043033093 (" Lc1 me say from 
Uie outset that mcial discrimination in housing is a real and sad pan of our nation's history. We can'1 ignore that­
il's a fact. It's also a fact that go\'emnient poLicies contributed to Utis discrimination."). 
14 Jim Carr, Coleman A. Young Endowed Chair and Professor in Urban Affairs at Wayne Stale University and U,e 
Naiional Fair Housing Alliance. 
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As author James Baldwin once noted, ·'Anyone who has ever stn,ggled with poverty knows how 
extremely expensive it is to be poor."" Tl,is is certainly true when it comes to accessing financial 
services. It is even more tnic for people who arc still facing lasting legal and financial consequences and 
social stigma long after they have completed their sentences. 

One particular area of concern for n,e Leadership Conference has been the proliferation of payday 
lenders within communities of color. Marketed to people with poor credit as a convenient way to handle 
financial emergencies, the fees charged for payday loans can quickly equate to interest rates of 400 
percent or higher for loans that are renewed over the course of a year. Moreover, research by the 
Consumer Financial Protection Bureau (CFPB) shows that cycles of borrowing and re borrowing - with 

additional fees each cycle - arc a feature, not a bug, of payday loan products: Four out of five payday 
loans arc rolled over or renewed, and three out of five borrowers renew their loans so many times that 
dicy pay more in fees than the amount of money dicy initially borrowed.16 Numerous studies have also 
shown that payday lenders arc more likely to be located near Black borrowers than White borrowers, 17 

further worsening financial disparities among people of color, particularly those who are still paying a 
devastating financial toll for past enc-0,mters with the criminal-legal system. 

For decades, when it comes to payday loans and all other fom1s of credit, we have called upon Congress 
and financial regulators to adopt a simple principle: Before making any loan, a lender should be 
reasonably certain diat a borrower can pay it back, on time." J.n the wake oftbc 2008 subprime mortgage 
lending crisis, Congress finally called for an "ability to repay" standard with respect to mortgage lending 
tha1 advanced this principle. And in 20 17, the CFPB finalized a nile 1hat applied th is same common-sense 
standard 10 payday lending and other smal l-dollar loan produclS. Unfortunately, tllis rnle was gutted the 

following year. 

As wid, much of the financial services industry, the small-dollar lending industry is rapidly evolving. 
What remains to be seen whether the growth in " fintech" will ultimately help or hinder financial inclusion 
for people of color, including those who arc justice-involved. In 2014, in connection with the Obama 
administration's big data review and in the face of rapid technological change, Tl,c Leadership 
Conference, together with otl1er major civil rights and privacy o rganizations, released its ·'Civil RighlS 
Principles for the Era of Big Data."19 The principles called on the U.S. government and businesses to 
respect and promote equal oppornmity and equal justice in their development and use of new 
technologies. Since then, the ducats technology can pose to c ivil rights have only grown, Recognizing 

' ' h11ps://ineq11al itv .slanford.edu/publ ications/quotc/ja mes-bald win. 
16 Consumer Financial Prolection Bureau, "CFPB Finds Four 0111 of Five Payda)' Loans arc Rolled Over or 
Rcocwcd." Mar. 25. 201-1. at 11110s·//w"w consumcrfi1~1ncc go,·/about-us/ncwsroom/cfpb-finds-rour:9u1:9f-lhc­
paYdav-loans-arc-rollcd-o\·er--or-re1~,,,ed/. 
11 Sec, e.g., Claire Williams. '· ' It's What We Call Reverse Redlining': Measuring 1hc Proximity of Payday Lenders, 
Pawn Shops 10 Black Adults:· Morning Consult. July 23, 2020. at htms://momingconsultcom/2020/07/23/black­
consumeis-(h'Wda,·-Io.-1n-banki 11g-services/. 
" Sec, e.g., Testimony of Wade Henderson. "Ending Mongage Abuse," Senate Banking Subcommittee on Housing, 
Transponmion. and Uroan Dcvclopmcm, June 26, 2007. al h11ps://civilrigh1s.01Jl/n:sourcc/ending-mongagc-abusc-
1es1imony-of-wadc-hcnderson/# 
19 ht10s·/b,·ww civilrightsrable orn/civil-rights·orinciplcs-for·tllC·ern:0f--big:data/ 
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this increased urgency, in 2020, The Leadership Confen::nce, along with a number of advocacy and c ivil 
rights organizations, n::lcascd updated principles.l<l ll1ose principles include ending high-tech profiling, 
ensuring justice in au1oma1ed decisions, preserving constitu1ional principles, ensuring 1ha11cchnology 
serves people h istorically subject to discrimination, defining responsible use of personal infonnation and 
enhancing individual righls, and making systems transparent and ac<:ow1table. Our principles have helped 
inspire a continuing dialogue, and we have worked with many technology experts and indust ry 
stakeholders in an effort to establish bes1 practices aimed al ensuring that technological progress truly 
advances economic opportw1ities and justice. Yet keeping up with the rapid pace ofevolution in the 
financial services sector remains an ongoing challenge for the civil rights community and one on which 
we welcome the opportunity to further collaborate with !his comminee. 

At the same t ime. there is no substitute for adequate regulation of existing financial services producls. 
including those that have a drastic impact on communities of color. An important first step would be for 

the CFPB to reinstate ils 2017 payday rule . We a lso urge Congress to enact the Veterans and Consumer 
Fair Credit Acl, which would impose a 36 percent interest rate cap on consmner loans. ll1is bill would 
simply extend tl1e same interest rate cap tl1at has long existed with respect to active duty scrvicemembcrs 
under the Military Lending Acl - a law enacted with overwhelming bipartisan support - 10 all 
consumers. While we have been troubled that this simple concept appears controversial among some 
members of Congress, it is certainly not controversial with tl1e public: Over and over again, when voters 

get the opportunity to vote on ballot initiatives to establ ish interest rate caps in their states. tl1ey have 
passed them with overwhelming support." 

It is lime for Congress to follow suit. We will not succeed in gcning j usticc-involved people on the patl1 
to financial stability as long as they, tl1cir families, and their communities remain surrounded with 
dccep1ivc, discriminatory financial products. 

Fai r-Chance Hiring in t he Banking Industry 

One other priority ofl11e Leadership Conference that I would like to discuss today is the extension of 
fair-dance hiring principles tha1 would allow more justice-involved people to seek and obtain gainful 
employment within the bank ing industry. ll1is is an a rea where we have seen some progress, yet where 
there is also an important need and opportunity for further improvement. 

Several years ago, through o ur involvement with tl1e FDIC's Advisory Comminee on Economic 
Inclusion, we and a number of other stakeholders, including in the banking industry, urged the FDIC to 
refom1 ils rules implementing Section 19 oftl1e Federal Deposit Insurance Act.22 Of note here, Section 19 
prohibits federally insured banks fi-om hiring any person who has been convicted of'·any criminal offense 
involving dishonesty or a breach of trust or money laundering" cxccpl with tl1c prior wrilten consent of 

"' l1t1ps://,,ww.civilrights1able.org/principlcs/ 
21 For example. in 2016. a Soulh Dakota ballol inilia1ive to outlaw payday lending passed with 76 pcrcem suppon. 
with nearly as much tumout as the vote for president. 
http"//eiec1ionresu1ts sd gm,/resuHsSW aspx'' lypc=BO&map=CTY&cjd= 178. 
" 12 u.s.c. § 1829. 
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the FDIC. It also imposes a I 0-year post-conviction bar, one that cannot be waived by die FDIC, for 
people who have been convicted of specific offenses such as fraud or embezzlement. 

The FDIC's previous Statement of Policy govern ing Section 19, adopted in 1998, 23 included several 
troubling key provisions that unduly prevented justice-involved people from seeking employment in the 
banking industry. First, it provided an upfront deterrent that likely kept many individuals from even 
applying for jobs, by advising banks to inquire into prior convictions in the initial employment 
application process. Second, it inexplicably interpreted "dishonesty or breach of trust or money 
laundering" under tlie stah1te to include "all convictions for offenses concerning the illegal manufacture, 
sale, distribution of or trafficking in controlled substances," which means that an applicant with any such 
conviction would automatically require a waiver from the FDIC. Tii ird, it included only a very narrow 
category of de minim is offenses for which a waiver would not be neccssal)'. 

In 2018, die FDIC proposed and adopted24 changes to this Statement of Policy that, among otlier things, 
clarified that banks could ask applicants about their prior records after a conditional offer of employment 
had been made, expanded the de minimis exceptions, and made some clarifications to how cxpungcmcnts 
would be handled and how convictions would be defined. In 2020, the FDIC codified its Statement of 
Policy with several additional modifications." 

We were pleased to be a part of tltis process, and we believe that the revised Section 19 mlc is a helpful 
step forward in expanding meaningful employment opportunities to people who are trying to move 
beyond their past. We were also pleased that we were not alone, as the comments from individual banks 
and trade groups were also largely supportive of making it easier to hire justice-involved job applicants.26 

Yet there is still significant room for improvement. In particular, with the exception of some minor 
offenses that now fall under the expanded de mini mis exception, the FDIC did not otherwise revisit its 
treatment of dmg-related convictions - a treatment that is not called for in the statute, and which cannot 
reasonably be interpreted categorically as "dishonesty or a breach of trust or money laundering." As the 
failures oftl1e War on Drugs and its profoundly discriminatory impact on Black people become more and 
more evident,27 it becomes increasingly clear that this blanket treatment of prior drug convictions is 
indefensible . 

13 hnps://\\ww. f dic.go,•/news.lfinancial-insti tut ion-leners/ I 998/98sop 19. txt. 
2' hnps://mvw. f cderal rcgister.gov/documcms/20 18/08/03/20 18-16634/mod ificat ions-to-the-statcmem-of-polic,• -
purs11an1-to-scction- l.9-0f-1hc-fedcml-dcposit-insumncc-act. 
tl https://www. go,·info. govlcontcm/pkg/FR -2020-08-20/pdf/2020- l 64(H. pdf. 
' 6 Sec. e.g., comments of JP Morgan CI~1sc & Co. at hnns://www.fdic.govlrcsourccs/rcgulations/fcdcral-rcgistcr­
p11blications.l2019/2019-incorporat ion-of ,cxisli ng-statemc nt-of-po licv-30(H -afl 9,c-006,pdf; conunents of 
Independent Community Bankers of America. al ht1ps://\rnw.icba.org/docs/defanlt-source/icba/advocacv­
documcnJs/lcncrs•J0•rcgulaJ9rs/l8-03-08 fdichr pdflsfyrsn: 0. 
27 Sec. e.g .. Jonathan Rothwell How 1he /Var on Drugs Damages Black Social Mobilily, Brookings Inst. (Sept. 30. 
20 14). hm,s·//www brookings edulblog/socjal-mobiliry-mcmos/2014/09/30/how-the-war-on-dn,gs-<iamagcs-black­
social-mobili1y/ /citing research that shows white people arc more likely to sen illcga.l dnigs, but Black people arc 
more likely to be convicted of dnig offenses). 
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ll1e FDIC would have us believe that the Section 19 waiver process provides a fair and reasonable 
workaround to its blanket prohibition. We strong ly disagree. Applying for a Section 19 waiver is a h ighly 
burdensome, cost.ly process that takes weeks at best and months at worst to be resolved - far longer than 
prospective employees or employers are typically able to wait. While bank-sponsored applications on 
behalfofprospecrive employees are more likely to be approved, and to be approved more quickly, they 
represent only a small percentage of overall applications. Moreover, individuals who are found ineligible 
to work in the banking industry under Section 19 have their names and convictions posted on Ilic FDIC 

website for all the world to see, increasing the likelihood dial they will be unable to obtain professional 
employment anywhere else. 

The Section 19 stanitory language is also problemat ic. Its blanket provision requiring a waiver to work in 
a bank following a conviction for --any criminal offense involving dishonesty or a breach of trust or 
money laundering" docs not take into account what type of position a job applicant is seeking. It docs not 
distinguish between applicants for clerical or custodial positions, for example, and applicants for positions 
involving access to customer funds o r sensitive information. The I 0-year bar on employment of people 
convicted of certain fraud and financial offenses does not allow for any consideration of individualized 
c ircumstances, raising the possibility rliat the same k inds of unfair results and absurdities tl1at exist under 
mandatory minimum sentencing laws arc replicated in this process. 

We strongly urge Congress and the FDIC to continue the refonn of both Section 19 itself and its 
underlying rules. Similar employment-based restrictions under the Federal Credit Union Act, Truth in 
Lending Act, and the Securities Exchange Act of 1934, as well as their underlying regulations, can and 
should be revisited. In addition, as more states move to legalize cannabis and allow for its regulated sale, 
after decades of misguided and discriminatory prohibition, Congress should pass the Marijuana 
Opportunity and Reinvestment (MORE) Act. Among other provisions, the MORE Act would provide for 
the expLmgement or rescntencing of prior cannabis-related convictions, elimioating barriers to 
employment in tl1e banking system and elsewhere for people who never should have been convicted in the 
first place. 

ln the meantime, banks need to do more on their part. ll1is includes being more willing to sponsor 
Section 19 waiver applications. Doing so significantly speeds up die process, because the FDIC is able to 
assess an applicant's fitness for a specific position, one that may or may not involve access to customer 
funds or sensitive infonnation. At a bare minimum, banks need to more consistently infonn prospective 
employees with prior records about the process for obtaining Section 19 waivers on thei r own - and, 
whenever possib le , provide them enough ti.me to undergo the process before fi lling vacancies. Certainly, 
for larger banks, this should be less of a problem." 

18 With respect to applicants who have either already obtaired a Section 19 waiver or are not required to obtain one, 
banks must also be mindful of their obligations under Tille V II of the Civil Rights Act of 1964 and the disparate 
impact u~,t criminal background checks can have on job applicants of color. See U.S. Equal Ernp'l Opponunity 
Co nun 'n, Enforcement G11idance on 1he Considera1io11 of Arres/ and Conviction Records in Employmem Decisions 
under Ti1/e VII of the Civil Rig/us Ac, (2012). https'//www ceoc.gov/lawslguidancc/cnforccmcm-cuidancc­
considcration ... an:cst•and:s:0tn'ic1ion-rccords-cnm10ymcn1..cfccisions#VB (citing Green v. ,\Jo. Pac. R.R .. 523 F.2d 
1290. 1293 (8th Cir. 1975). 
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The Leadership Conference welcomes further discussions with this subcommittee around building on the 
improvements the FDIC has made. We also hope to coordinate with banks for which the ability to hire 
qualified indi viduals remains too limited. 

Thank you for tl1e oppommity to testify today. I would be pleased to answer any questions you may have. 
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U.S. House Committee ou Financial Services 

Subcommittee on Diversity and Inclusion 

Access Denied: Eliminating Barriers and Increasing Economic Opportunity for Justice­
Involved Individuals 

September 28, 2021 

Testimony of Jeffrey D. Korzenik, researcher and author, "Untapped Talent: How Second 
Chance Hiring Works for Your Business and the Community" (HarperCollins Leadership, 
April 2021) 

Good morning, Chairwoman Beatty, Ranking Member Wagner and members of the U.S. House 
Financial Services Subcommittee on Diversity and Inclusion. Thank you for the opportunity to 
testify before the Subcommittee today and for holding this important hearing regarding 
eliminating barriers and increasing economic opportunities for justice involved individuals. 

I come before the committee in my private capacity, as a researcher and the author of"Untapped 
Talent," a book that shares the business case and best practices for "second chance hiring," the 
employment of people with criminal records. Although I am an employee of Fifth Third Bank, 
my views are my own and do not necessarily reflect the views ofmy employer. 

The criminal justice system is estimated to have left 19 million Americans with felony 
convictions and many millions more with misdemeanor records. These records represent 
significant barriers to employment. For example, the most recent calculation of the 
unemployment rate among those who have left prison incarceration is 27%. In the critical first 
year after exiting prison, returning citizens are estimated to face an unemployment rate of 
roughly 50%. These numbers actually underestimate the waste of human capital from justice 
involvement; a proper accounting of the costs must recognize that even among those employed, 
the barriers associated with justice involvement restrict economic mobility. Many - and possibly 
the majority of even those with jobs are "underemployed," i.e., unable to earn and contribute to 
the full extent of their capabilities. 

Given that criminologists have long understood that employment is foundational to 
rehabilitation, it is no surprise that we also have tragically high rates of recidivism and rearrest. 
A widely-cited Bureau of Justice Statistics study found that roughly 68% of those leaving state 
prisons are rearrested within three years. We must also recognize that the associated burdens of 
the criminal justice system and its failures are not borne equally; for example, one in three Black 
men in America has a felony conviction. 

The costs of the failure to create more effective systems ofreentry is generally thought ofin 
social terms: poor public safety, shattered families, and stressed communities. We, as citizens, 
and in particular, those of us in the business community, should also understand that this failure 
is of such a magnitude that is also carries a tremendous economic cost, even to those who have 
not had personal involvement with the justice system. Our failures in the reentry and 
reintegration of justice-impacted individuals is also a financial failure. 
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The economic growth potential of any economy is based on two factors, and two factors alone: 
workforce growth and productivity growth. While many considerations, including policy, will 
influence these factors, in the end, our economic growth potential boils down to people and their 
potential. When the past mistakes of so many mill ions of Americans create barriers to 
employment, this slows workforce growth. Barriers to economic mobility should be understood 
as drags on productivity, whether these prevent access to education, to the ability to switch 
employers, or to get financing to support entrepreneurial initiatives. 
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Even using conservative assumptions as to the work-readiness of this justice-involved 
population, the costs of our failures to reintegrate people with criminal records into the economy 
should be measured in the hundreds of bi llions of dollars of growth that we forsake. All ofus 
will benefit economically if people with criminal records have the opportunity to participate fully 
in our workforce, and to contribute to our shared economy. 

Safety vs Justice 

The challenge, of course, is in creating viable pathways to opportunity that work for the 
employee, the employer and the general public . Criminal justice refonns are often perceived as 
offering a tradeoffbetween public safety and greater justice for people with criminal records. 
This is a false choice and a way of thinking that could ultimately undennine progress on both 
fronts. Understanding the important role that employment plays in rehabilitation and the barriers 
to such employment offers a new framework for evaluating public policies. 

Many of our current criminal justice policies actually inhibit employment, most directly through 
professional licensing restrictions and other regulatory barriers to employment. Other practices 
disrupt employment- required meetings with parole officers during working hours, court 
appearances and driver license suspensions can render justice-involved individuals de facto 
unemployable. More insidious are the vast array of restrictions that affect not just employment 
but housing, access to credit, access to government facilities or even private facilities fulfilling 
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government contracts. The National Institute for Justice estimates that 44,000 such "collateral 
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Less More 

Restrictions and Supervision 

consequences" can exist 
for people with criminal 
records; some are suitably 
grounded in protecting the 
public, but many are not. 

Nationwide, movements to 
lower incarceration and 
eliminate employment 
barriers are translating into 
pol icies like the 
elimination of cash bail, 
early release and record 
expungement. Given our 
high recidivism rate, it 
might appear that this puts 
public safety at risk. We 
should balance that 

Source: Jeffrey O. Kor-zenik, "Untapped Talent: How Second Chance Hiring Works concern with the 
for Your Business and the Community" JHarperCollins leadership, April 2021) recognition that excessive 

supervision and restrictions can actually reduce publ ic safety by undermining the employment of 
people with records. There is a tradeoff, where selectively reducing restrictions wi ll actually 
improve public safety. Freeing those resources would also allow for more focused supervision on 
those who present a true danger. 

None of this absolves policymakers from the responsibility of formulating prudent policy 
changes. Risk assessments of the type being developed through the federal First Step Act or 
those being employed, for example, in New Jersey in conjunction with the elimination of cash 
bail are impo,tant tools for lowering public safety risks. Most states offer some form of 
judicially-granted "certificates of rehabil itation" that create relief from professional licensing 
restrictions. 

Policymakers must a.I so support employer-friendly legislation, reducing negligent hiring liabi lity 
risks and offering inducements for more inclusive hiring, beyond traditional tax incentives. For 
example, Cook County in lllinois offers a pricing advantage in contract bidding to potential 
vendors whose workforce is majority comprised of underemployed categories, including people 
with criminal records. 

There is plenty of"low-hanging frui t," programs that can improve employment outcomes 
without increasing safety risk; often these involve training and education behind bars. The 
enormous size of our justice-involved population and the "law of large numbers" guarantees that 
there will be mistakes made. Some of these mistakes will be tragic and innocents will be 
victimized. This risks a backlash to the entire criminal justice reform movement - a rollback of 
newly instituted refonns or a hardening of opposition to prospective reforms. Any such policy-
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induced episodes should be balanced against the crimes that did not happen - reduced 
recidivism due to improved employment and other outcomes. Thoughtful criminal justice reform 
fosters not only a more just society, but a safer and more prosperous one, too. 

Talent Acquisition, Talent Development and Risk Mitigation 

However, good policy should be seen as a necessary, but not necessarily sufficient, ingredient of 
better outcomes. Even with the optimal regulation and policy, given the foundational role that 
employment plays in rehabilitation, employers ultimately must lead the way. Since talent 
acquisition, talent development, and risk mitigation are at the core of good business practices it 
seems only right for business to use their skills in this area. 

Many social service nonprofits already offer opportunities, but with other nonprofit sectors, with 
the government and with private sector firms, involvement has been more limited. The absence 
of private sector participation is sorely felt. Not only does this group represent the largest 
amount of employment in our country, the sheer volume of American companies creates the 
chance for experimentation and the prospect of bringing the problem-solving capabilities of this 
group to bear on this pressing issue. 

Fortunately, we do have the example of numerous pioneering businesses owners that have 
developed processes that work. Through their practices, they have created gainful employment 
for thousands of returning citizens as well as others who had been marginalized from the 
workforce through criminal records, past battles with addiction, or simply deep poverty. 

It is important to stress that one of the hallmarks of these successful second chance employment 
practices is profitability. Businesses cannot reasonably be expected to hire people who cannot 
contribute to the bottom line of the enterprise; companies will write checks to charity, but only 
hire ifit is profitable to do so. Certainly, without such hires being profitable, second chance 
hiring can never be scaled to a size sufficient to address our societal challenges. 

We live in a period of unusual opportunity for those ofus who hope to see more second chance 
employment. The current labor shortage, where job openings exceed the number of job seekers, 
is prompting employers to explore hiring from this demographic. It is important however, that 
these employers view these workers not as a last resort, but as a pool of true talent that must be 
judged on an individual basis, sourced intelligently and supported appropriately. Fortunately, the 
leadership in the business community is rising to this task- among the notable groups supporting 
this effort are the National Association of Manufacturers, the Society of Human Resource 
Management and the newly-formed Second Chance Business Coalition. 

Special Considerations for the Financial Services Industry 

With respect to the industry within the committee's purview, Financial Services, there are special 
considerations that impact this industry. There are three major categories of objections to second 
chance hiring: 1) safety/liability, 2) quality of work, and 3) reputation risk. The first two 
concerns are universal, but the third concern is heightened in financial services. The success of 
our financial system relies not only upon the actual safety and soundness of the institutions, but 
also the public perception of that stability. However, arguments that the inclusion of workers 
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with criminal records in financial institutions could undermine confidence in the industry appear 
to be unsubstantiated given, for example, the very public second chance hiring efforts of the 
nation's largest bank, J.P. Morgan & Company. 

Conclusion 

Second chance hiring, done right, is business, not charity. Good policy can reduce barriers to 
these practices without compromising public safety or institutional soundness. Second chance 
hiring paves the road to a more prosperous economy, stronger families and safer communities. 
When wise policies are coupled with the talents of the private sector and nonprofit partners, we 
can move toward our national aspiration to be truly a land of opportunity for ALL. 

I again thank the Subcommittee for the opportunity to address this important issue and I am very 
happy to answer any questions you may have around my research or experiences at the 
appropriate time. 
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Statement of Dolfinette Martin, Housing Director of Operation Restoration 

Submitted to the U.S. House Financial Services Committee Subcommittee on Diversity and 
Inclusion Hearing on 

"Access Denied: Eliminating Barriers and Increasing Economic Opportunity for Justice-Involved 
Individuals" 

Tuesday, September 28, 2021 

Chairwoman Beatty, Ranking Member Wagner, and members of the U.S. House Financial 

Services Subcommittee on Diversity and Inclusion, thank you for the opportunity to testify 

before the Subcommittee today and for holding this hearing. 

My name is Dolfinette Martin, Housing Director of Operation Restoration, a nonprofit created to 

help remove barriers for women formerly and currently incarcerated to help them reach their 

fullest potential and discover new possibilities. I myself am a formerly incarcerated woman who 

served a combined 12 years in prison. After my release on April 12, 2012, after serving 7 years 4 

months and 28 days of incarceration my first night home I had no soap, deodorant or personal 

items that would help me keep my dignity. 

My living situation was me hiding in my elderly mother's senior living apartment because her 

lease required that no one live in her apartment other than her. This went on for a year after my 

release. At that time, I began to organize with grassroot organizations to change the current 

policies around public housing and criminal backgrounds at the Housing Authority of New 

Orleans (HANO). We were able to successfully get those policies changed but implementation 

would take another 2 years. Once implemented, I was nominated to sit on the panel as a tenant of 

public housing. This was important because what was needed was someone who faced and is still 

facing the stigmas, bias and challenges around being safely housed in affordable houses due to a 

conviction. This panel is only for people who have not been released from incarceration within 

the last year or their conviction isn't overis less than 3 years old. The reason this panel is so 

important is that it gives people the opportunity to receive public housing regardless of their past 

In the four years of panel reviews there has only been l denial. However, oversight is greatly 

needed as this is an agency that is part of a larger problem. 
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Despite some progressive work we have been able to get HANO to do; 3'd party management 

corporations and private landlords are still using discriminatory practices although they receive 

HUD funding. These corporations and private sector landlords are using arrests as well as 

convictions to deny access to people. For instance, the panel could vote to allow access but if the 

tenant is applying for Section 8 housing, then the landlord does yet another background review 

and deny. In my work with Operation Restoration and Vera Institute of Justice we have attempted 

to help many women who have been denied housing solely because of a conviction and a few 

only had arrests with no adjudication of the charge. This type of discrimination not only affects 

the safety of these people but also the financial hardships that paying $50 application and $25 

background check fees create is astronomical. 

Recently, we had a natural disaster hit our state and evacuation efforts created yet another barrier 

to safe, affordable housing. Initially, those seeking hotels would have to pay out of pocket and if 

FEMA approved lodging there still was this barrier called "credit card on file for incidentals'•- If 

I have no money, job or credit then presenting this life saving piece of plastic is nonexistent. So 

now I am faced with yet another barrier to housing. My personal experience with this is still 

present to this day. Though l am fortunate to be gainfully employed, have a savings and a 

checking account, several credit cards and cash on hand I AM HOMELESS due to the Hurricane 

damaging my roof and HANO negligence to ensure that tarp was properly placed on my unit. I 

am currently paying to live in an Airbnb, have received $0 dollars from FEMA, and am not sure 

when my unit will be repaired. This I bring up solely because l have beaten the odds. As 

someone with ten felony convictions in my past my present is a college degree since my release, 

I sit on HANO panel review, I sit on the Board of Commissioner of Audubon Zoo, I sit on the 

Advisory Board of Formerly Incarcerated Transitional Clinic, I am Housing Director at 

Operation Restoration, manage a transitional home for women, am an entrepreneur, have a 

working relationship with city government, was on our Mayor's transition team, and have 

received numerous awards for the work I do in my community and state yet today I am homeless 

because there is no urgency around rehousing someone from the projects. With all the access that 

I have to the people in positions of power I can not find housing after a natural disaster of this 

magnitude. Imagine what those communities without this kind of access are facing! 
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Statement of the 

Professional Background Screening Association 

(PBSA) 

Before the U.S House of Representatives Committee on 
Financial Services Subcommittee on Diversity and Inclusion 

September 28, 2021 

Access Denied: 

Eliminating Barriers and Increasing Economic Opportunity 

for Justice-Involved Individuals 
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Introduction 

Chairwoman Beatty, Ranking Member Wagner, and Members of the U.S. House Financial Services 
Subcommittee on Diversity and Inclusion: 

Thank you for the opportunity to testify before the Subcommittee today and for holding this 
important hearing. My name is Melissa Sorenson, and l am the Executive Director of the 
Professional Background Screening Association (PBSA). PBSA is pleased to testify in today's 
hearing. 

PBSA shares the same goals as the public, industry partners, and Congress in terms of promoting 
pathways for individuals re-entering society to secure employment and housing opportunities that 
help reduce recidivism and the costs borne by our society and individual's families when we fail 
to provide a path for successful reintegration. At the same time, we also recognize the importance 
of ensuring employers have the ability to hire the most qualified candidates and that property 
managers have the knowledge to keep our communities as safe as possible. 

Background<~( the Professional Background Screening Association (PBSA) 

PBSA is the trusted global authority in the screening industry. Tn pursuit of our mission to advance 
excellence in the screening profession, PBSA promotes and advocates for ethical business 
practices and fosters awareness of privacy rights and consumer protection issues. PBSA is an 
international trade association of over 700 member companies. Its members provide employment 
and tenant background screening and related services to virtually every industry around the globe. 
The reports prepared by PBSA's background screening members are used by employers, volunteer 
organizations, and property managers every day to help make communities safe for all to use, 
work, or reside in them. 

PBSA members range from large background screening companies to individually owned 
businesses, each of which must comply with applicable law, including when and how they obtain, 
handle, oruse public record and private data. PBSA members also include suppliers of background 
screening information such as court-record retrieval services and companies that provide 
background screeners with access to public record data. 

Backgrountl Screening h SubJect to Robust Regulation 

PBSA's members, as with all consumer reporting agencies, are subject to strict regulations under 
the Fair Credit Reporting Act (FCRA) at every stage of the background screening process. 
Additionally, under the Obama Administration, both the Equal Employment Opportunity 
Commission (EEOC) in 2012 and the Department for Housing and Urban Development (HUD) in 
2016 issued regulatory guidance for employers and property managers regarding the use of 
background checks. If you will indulge me, I would like to share a little about the requirements 
under the law. First, employers must certify compliance with the FCRA' s requirements, they must 
disclose to the employment applicant that they may obtain a background check and obtain the 

2 
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applicant's authorization to conduct a background check. 1 The FCRA further protects consumers, 
employees, and tenants by requiring consumer reporting agencies use reasonable procedures to 
assure maximum possible accuracy. 

Of particular relevance to the hearing today, I would like to discuss how criminal records are used 
in employment and tenant screening (see attached infographics outlining the regulatory 
requirements and consumer protections under the FCRA). First, Consumer Reporting Agencies 
(CRAs) generally are not able to report non-conviction data older than seven years2 and some 
states and cities impose additional limitations. Additionally, the FCRA provides consumers strong 
protections and rights in cases where an employer is considering taking adverse action based in 
whole or in part on the background check. Under the law, an employer must first send notice to 
the applicant stating that they are considering adverse action and include a copy of the report and 
summary of the consumer's rights.3 The applicant may dispute any aspect of the report and the 
CRA must reinvestigate at no cost to the applicant.4 Then, if the user of the report moves forward 
with the adverse decision they must notify the applicant of the decision and of certain rights. 5 

In addition to strict re1,>ulations throughout the screening process, the Consumer Financial 
Protection Bureau and Federal Trade Commission are vested with expansive regulatory, 
investigative, and enforcement authorities. These agencies regularly issue guidance and the CFPB 
has supervisory authority over the credit bureaus. Beyond the regulations imposed on the 
background screening industry, the Equal Employment Opportunity Commission's 2012 guidance 
and HUD's 2016 guidance added additional authority figures to the industry, and the agencies can 
and will audit organizations they believe are non-compliant with their guidance. 

Again, I appreciate your willingness to indulge me as I think it is important to provide this 
overview of the main statutory and regulatory obligations that govern the background screening 
process. 

l would now like to share with members of the Subcommittee our perspective on several policies 
that could be employed to promote successful reintegration into society. While I will discuss them 
in greater detail below, PBSA would encourage Congress to take the following actions: 

I. Adopt a uniform ban-the-box standard for private employers with preemption for state and 
local legislation. 

2. Adopt carefully tailored employer negligent hiring liability protections that make it easier 
for employers to hire justice-involved individuals. 

3. Expand the application of employer incentives such as the Work Opportunity Tax Credit to 
employers who hire justice-involved individuals. 

1 Under Section 604(b) and Section 604(b )(2). 

'Section 605(a)(2). 
3 Section 604(b)(3). 
4 Section 61 I. 
5 Section 615. 

3 
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Fair Chance Hiring/ Ban the Box (8TB) 

According to the National Employment Law Project (NELP) in October 2020, 36 states and over 
I SO counties and local governments have adopted "ban the box" (BTB) policies.6 At the federal 
level , in 2015, President Barack Obama endorsed BTB by directing federal agencies to delay 
inquiries into job applicants' records until later in the hiring process. In 2019, the "Fair Chance to 
Compete for Jobs Act of 2019" became law as part of the National Defense Authorization Act. 
This Jaw, which will go into effect in December of this year, will prohibit most federal agencies 
and contractors from requesting information on a job applicant' s arrest and convictions records 
until after a conditional offer has been made. PBSA supports the original intent of BTB policies: 
to provide those with criminal histories a fair chance at employment by removing questions about 
criminal history from the initial employment application. However, there are challenges posed by 
varying state and local BTB policies that PBSA would like to bring to the Subcommittee's 
attention. 

As noted by the aforementioned regulations that govern the background screening industry under 
the FCRA, every stage of the screening process is highly regulated and scrutinized. In many states, 
counties, and localities, ban the box laws include varied requirements such as specific wait times 
for adverse action or specific language be used in adverse action letters. While we understand and 
support the intent of these laws, the current patchwork of state, county, and locality BTB laws have 
created a burdensome environment for employers. Furthennore, this legal patchwork treats 
otherwise qual ified applicants differently depending on where they reside on a state-by-state basis. 
For example, Ohio, Massachusetts, Tennessee, Pennsylvania, Oklahoma, Michigan, Missouri, and 
Georgia have adopted laws or policies at the state level, while states such as Texas, South Carol ina, 
and North Carolina have not adopted such regulations. Taken at its most basic level, two applicants 
who are both equally qualified will be treated differently during the hiring process in the state of 
Oklahoma and Texas. Taken further, the provisions included in jurisdictions that have adopted 
BTB laws or policies are varied. For example, according to October 2020 NELP report, the 8TB 
law in Massachusetts applies to private employers, public employers, and vendors, whi le the 8TB 
law in Ohio only applies to public employers. This varied patchwork of interstate regulations is 
not only unfair for applicants but also places undue strain on employers, particularly those 
operating in more than one state. Based on the existing patchwork of state and local ized 8TB rules, 
it is clear that employers are faced with unnecessary and burdensome compliance regulations while 
qualified employees are treated differently depending on the jurisdiction they reside in. 

One provision of several BTB laws and policies is the requirement for an employer to provide a 
condi tional offer or name position finalists prior to conducting a background check. This 
requirement, found in states such as California and Hawaii as well as certain metropolitan cities 
such as Los Angeles, Austin, Philadelphia, and New York City, requires employers to conduct 
background checks on applicants one-by-one (after each conditional offer is made), rather than 
pennitting the employer to conduct checks on multiple applicants at the same time and then 
selecting the most qualified applicant for the job. The delay caused by this requirement can prove 
costly should an employer make a conditional offer to an applicant who subsequently may not 
qualify for employment due to their criminal history. The employer would then have to begin the 

6 hitns-//www nclp org/oublicatioo/ban-1hc-box-rair~hancc-hiring-s,a1c-and-loca1-
&:uideJ#Ch,1a of Local Fair Charce Policies 

4 
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employment hiring and screening process all over again with a new applicant, leaving the position 
unfilled for a longer period of time. In addition, applicants who receive a conditional offer may 
defer accepting other positions which they have applied for and may be offered (in the hopes that 
the conditional offer wi ll be granted), only to find out that the conditional offer must be rescinded 
following the results of the background check. This would have the unintended effect of delaying 
justice-involved individuals (as well as other appl icants) re-entry into the workforce. This 
requirement is particularly difficult in certain sectors, like staffing, where the agency loses the 
opportunity to screen earlier and have a candidate ready for multiple positions as they become 
available. Furthermore, this is an issue for employers looking to hire quickly, but even more so 
currently, in a period of an extreme labor shortage. Again, permitting employers to conduct 
background checks earlier in the employment process, as currently codified, preserves the ability 
of an applicant to bui ld rapport with an employer while avoiding unnecessary delays in the hiring 
process. 

As stakeholders who helped previous presidential administrations with the policy that would 
ultimately result in the 2019 federal "First Step Act", PBSA understands and supports the intent of 
the BTB policies, to provide those with criminal histories the fairest chance possible for 
reintegration into society through employment and housing by reducing the emphasis on prior 
criminal history in the employment and housing application process. 

PBSA and its members are concerned with the existing patchwork of BTB laws and insufficient 
federal negligent hiring protections for employers. However, we believe there is a balance to be 
struck between the reintegration and equal treatment of rehabilitated individuals regardless of 
where they reside and over-burdensome compliance and legal standards for employers. It is clear 
that the current patchwork and provisions found in laws across the United States inhibit employers 
from operating efficiently and from hiring the most qualified candidates while disadvantaging the 
most qualified candidates from being hired. Congress should move to adopt a uniform BTB 
standard that allows for background checks to be conducted after the employment application is 
completed. 

Employer Liubility for Negligent Hiring 

With the inconsistent patchwork of BTB policies at varying jurisdiction levels, PBSA and its 
members have concerns about employer liability as it relates to negligent hiring. Employers are 
held liable for negligent hiring when the employer hires a j ob applicant and ignores the applicant' s 
lack of qualifications or criminal record; the employer can be held liable for any subsequent 
injuries caused by that employee. For example, in Denton v. Universal Am-Can, Ltd,1 plaintiffs 
were awarded over $54 million in damages due in part to negligent hiring following a vehicular 
accident with David Johnson, a t111ck driver for Universal Am-Can Ltd (UACL). During the hiring 
process, Nicole Perttunen a safety coordinator for UACL reviewed Johnson's driver qualification 
file (including a background check) which revealed a "checkered driving record"8 and a felony 
conviction for "misdemeanor assault and battery of high and aggravated nature." Whi le Perttunen 
rejected Johnson 's application, the file was then sent to Doug Moat, the UACL's safety di rector. 
Based on his application Moat considered Johnson to be a "marginal driver" and that UACL was 

' https://www.illinoiscourts.gov/Rcsourccs/7c539cc3-f828-~be2-9nc-f4ccda3c723d/t 181525.ndf 
8 htms·//www mnlawoffice com/54m·verdic1·semi:ecash.sets·auto·ioiuo1·record/ 

5 



57 

VerDate Nov 24 2008 17:50 Nov 12, 2021 Jkt 095071 PO 00000 Frm 00063 Fmt 6601 Sfmt 6601 K:\DOCS\HBA271.130 TERRI In
se

rt
 o

ffs
et

 fo
lio

 2
2 

he
re

 4
60

07
.0

22

forced to accept marginal drivers in order to make a profit. As such, Johnson was hired by UACL. 
The jury found in favor of plaintiffs on their claim for negligent hiring and retention against UACL. 
In addition, the jury found that UACL' s conduct was willful and wanton related to its hiring and 
retention of Johnson and awarded James $35 million in punitive damages. 

Some states, such as Arizona, Colorado, Connecticut, Minnesota, New York, and Texas have 
passed laws to protect employers from liability when hiring ex-offenders. Specifically, Arizona 
adopted H.B. 2311 (Chapter 137) which provides protections for employers that hire individuals 
who have minor or irrelevant criminal histories. Under the law, if an employer is sued for negligent 
hiring, the plaintiff is not allowed to introduce evidence that an employee had a conviction, unless 
it was a violent or sexual offense, before the hire date.9 Funhermore, Kansas, Louisiana, 
Massachusetts, North Carolina, and Ohio have adopted policies that provide employers with 
qual ified immunity from lawsuits when a criminal record is the only evidence ofnegligence_lO For 
example, in Kansas an employer who discloses information about a current or fom1er employee to 
a prospective employer of the employee receives qualified immunity from civil liability_ll 
Louisiana has a similar "shield law,"12 but goes a step further by giving qual ified immunity to an 
employer who " reasonab ly relied" on the infonnation g iven by a fonner employer. 13 We would 
encourage Congress to consider a similar approach at the federal level that would provide 
important protections for employers hiring j ustice-involved individuals. ln essence, we would 
recommend immunity for employers based on the Green factors 14 

- a process by which the 
employer considers the nature of the crime, the time elapsed, and the nature of the job when 
conducting background checks as outlined in the EEOC 's 2012 guidance to evaluate whether an 
applicant's criminal history has a close enough relationship to the job duties to j ustify a decision 
not to hire the applicant. 

Promote mu/ Improve /11ce11ti1•es 

A proven and effective incentive related to the hiring of justice-involved individuals has been the 
Work Opportunity Tax Credi t (WOTC). 15 The original purpose of tl1is credit was focused on 
moving people off government assistance programs and into private-sector work. While data is 
somewhat elusive, as precise data on WOTC-related hiring is not available from the Internal 
Revenue Service ([RS), studies have shown that workers in the temporary-hire space who are 
WOTC-certified have higher earnings in the shon-term than WOTC-eligible but non-certified 
workers. This indicates some success in raising short-tem1 incomes above the baseline for the 
groups targeted by the program. Furthermore, studies show that the "churn" of WOTC-certified 
workers is not any greater than workers who do not fall within the targeted groups. This indicates 
that employers are not merely hiring employees for the immediate tax benefits made available by 
the program, but rather keeping them on after the benefits expi re because they provide real value 

• hllps://apps.azleg.gov/BillS1a111s/BillOye1Yiewn oo91 
10 httos·/lcookcoumvrccord cont/storiest511129459-bilHhm-wonld-hmiHiabiWY·in-cmu1ovin@-cx-

offendcrs-stalls-in-illioois-J10use-of-reurescmatives 
11 h11p://wmv.ksrevisor.org/s1a1111cs/cl~mtcrs/ch-l-l/O-I-I 00 I 00 I 9a.luml 
12 httns·//digitalcommm§ law ls11 cd1t/cci/vicwcontent cgi?aaicle .. 5717&oomext .. lalrcv 
" hnps://law .jus1ia.com/codes/1011isiam/20 I 5/code-rcviscds1a1mcs/t ii lc-23/rs-23-291 / 
14 Green v. Missouri Paci lie Railroad. 5-19 F.2d I 158 (81h Cir. 1977) 

is ltttps·(lwww irs govJbusinesses/small-busincsscs-self.:cmplo\'ed/work-0poot11mity-1ax-credi1. 

6 
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to the hiring employer. Given the data that is available, there is evidence the credit has been 
effective in helping justice-involved individuals obtain and maintain meaningful employment. 

Since its implementation, the WOTC has been expanded to other groups with difficulty 
transitioning into work, such as disabled veterans and the long-tenn unemployed. While we are 
supponive of these expansions, we do not have the metrics to measure exactly how many 
additional people have been hired in each new area. 

The WOTC continues to achieve its original purpose. Whether it achieves its expanded purposes 
is much more difficult to detennine. It is clear that it does not with respect to one targeted 
population: persons wi th criminal history re-entering the workforce. The provision providing a 
credit to employers who employ an ex-felon within one year of release should be comprehensively 
revisited. While encouraging employment of ex-felons is a positive goal, broadening the scope of 
the provision to include persons whose criminal history is otherwise a barrier to re-entry would go 
even further in breaking the cycle of unemployment and recidivism. 

Another option would be to expand the Bonds for Jobs program.16 Currently, that program provides 
a bond at a cost of $100 per employee to employers who h.ire justice-involved individuals. The 
bonds last six months and cover the first $5,000 of losses with no deductible. However, they only 
apply to employee dishonesty such as employee theft. It does not cover the risk that really keeps 
employers up a night - the risk of workplace violence. To effectively apply to workplace violence, 
Congress would have to not only change the definition of what the bond covers, but also the value 
of the bond to correspond with the coverage costs of a responsible deductible on commercial 
insurance that covers negligent hiring. 

Finally, Congress could consider implementing cenificates of rehabilitation. A program lead by an 
appropriate governmental agency that includes individualized assessments and the issuance of a 
cenificate of rehabilitation outlining that the risk of re-offense is negligible would be a helpful tool 
for justice-involved individuals and employers alike. Employment extended to a certificate holder 
shoulds be accompanied by liability protections for the employer. PBSA recommends Congress 
consider and implement several options that would promote and incentivize employers who hire 
justice-involved individuals whi le ensuring the final hire decision is left 10 the employer. 

If any member is interested in exploring legislative language for any of these approaches, PBSA 
stands ready to help. 

Co11cl11sio11 

PBSA and its members' goals align with that of the public, other stakeholders, and Congress: to 
ensure that employers, across all industries of the economy, and property managers are able to 
make the best placement decisions possible by ensuring they have the infonnation and data they 
need to place individuals in a fair manner. In doing so, PBSA and its members work to keep our 
communities as safe as possible. There is a job for every person, though every job is not right for 
every person, and we support the policy aims of 8TB. However, the current patchwork of 8TB 
policies at varying jurisdictional levels make it more difficult for justice-involved individuals to 

16 1Ulps·//nicic gov/fcdcral-bonding-progmm-us:deoonmcnt-labor-initia1ivc 
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be hired and can increase the number of negligent hiring lawsuits against employers. Towards 
promoting racial justice and increasing re-entry into the workforce among justice-involved 
individuals, Congress can act today by promoting and improving incentives like the Work 
Opportunity Tax Credit and Bonds for Jobs program. PBSA supports expanding, promoting, and 
educating employers on incentives to hire justice-involved individuals, while also ensuring 
employers should and have the right to make the final hiring decision. PBSA thanks you for the 
opportunity to testify before the Subcommittee today and l am more than happy to answer any 
questions you have. 

8 



60 

VerDate Nov 24 2008 17:50 Nov 12, 2021 Jkt 095071 PO 00000 Frm 00066 Fmt 6601 Sfmt 6601 K:\DOCS\HBA271.130 TERRI In
se

rt
 o

ffs
et

 fo
lio

 2
5 

he
re

 4
60

07
.0

25

A HIGHLY REGULATED INDUSTRY: 
AT EVERY STAGE IN THE PROCESS, CONSUMER REPORTING AGENCIES (CRAs) MUST 
FOLLOW STRICT REGULATIONS UNDER THE FAIR CREDIT REPORTING ACT . 

FCRA REQUIREMENTS: 
se,c:rror, 604 (l>J s«t!Ofl 604 (bJ(2) 

Employer certifies 
compliance with FCRA 
reQuirements. 

Employer must disclose 
to employment applicant 
that it may obtain a 
background check and 
get the applicant's 
authorization. 

• 00000 

FCRA REQUIREMENTS: 
s«tiM 6()4 (O)(J) 

If employer considers 
taking adverse action, 
employer must first 
send notice along with a 
copy of the report and a 
summary of rights. 

8 
OOO • OO 

. . 
FCRA REQUIREMENTS: 
Seaion 607 (b) 

CRA must use 
reasonable procedures 
to assure maximum 
possible accuracy. 

r,.,,, 
~ 

o•oooo 

FCRA REQUIREMENTS: 
Section 6J J 

The applicant may 
dispute any aspect of 
the report. 

CRA must reinvestigate 
any disputes at no cost 
to the applicant. 

J.• 
0000 • 0 

FCRA REQUIREMENTS: 
Section 60S 
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THREE PILLARS OF 
THE FAIR CREDIT REPORTING ACT 
Originally enacted in 1970, the FCRA was the first federal privacy law. It is t he primary federal regulat ion 
of consumer reports. It provides expansive regulatory and enforcement authority to the Consumer 
Financial Protect ion Bureau and the Federal Trade Commission. 

EMPOWERING CONSUMERS 

The FCRA defines permissible purposes of consumer reports. 
Consumer reports for employment purposes are permftted only with disclosure to and aurhorlzatlon from 
rhe consumer. 
Consumers are provided transparent notfflcatlon of any adverse action; consumers get a copy of 
employment -purpose reporrs before a decision. 
Consumers can request a copy o f everything the CRA holds on them - in many cases for free. 
Consumers dispute incomplete or inaccurate information which must be re•tnvestlgated at no cost to the 
consumer. 
Consumers are repeatedly notified of their rights under the FCRA during t he consumer report process, 

PROMOTING ACCURACY 

The FCAA requires consumer reporting agencies rouse reasonable procedure to assure maximum possible 
accuracy in reports. 
FTC enforcement and extenstve case law over flve decades has further clarlfied the standard. 
Employment cases have higher threshold 10 to follow ~stricr procedures" to ensure thar consumer reports 
are complete and up-10-da1e. 

• Users of consumer repcrts demand accuracy, so the regulatory requirements and market incentives 
complement each other. 

ENSURING ACCOUNTABILITY 

Consumers have a statutory private right of act ion to economic and statutory damages. 
The CFPB and FTC are vested with expansive regulatory, fnvestlgative and enforcement authorities. The 
agencies regularly Issue guidance and the CFPB has supervisory authority over national consumer 
reporting agencies. 
Accountability and accuracy are required both borh legally and due to marker forces. Re-Investigation of 
incomplete or inaccurate information, litlgarion. and loss of marker share ensure and promote accuracy and 
accountability. 

~BSA ~~ 
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Good morning, Chairwoman Beatty, Ranking Member Ann Wagner, and distinguished 
members of the Committee. On behalf of the Shriver Center on Poverty Law, I would like to 
thank the subcommittee for holding this impo11ant hearing on eliminating barriers and increasing 
opportunities for justice-involved individuals. 

The Shriver Center on Poverty Law is a national nonprofit organization that fights for 
economic and racial justice. Over our 50-year history, we have secured hundreds of victories 
with and for people living in poverty across the country. Today, we litigate, shape policy, and 
train and convene multi-state networks of lawyers, community leaders, and activists nationwide. 
Together, we are bui lding a future where al l people have equal dignity, respect, and power under 
the law. 

The Shriver Center has long understood how a person' s involvement with the criminal 
legal system can significantly impact their subsequent attempts to access housing. In 2015, we 
published a report entitled When Discre1io11 Means Denial: A Nalional Perspeclive 011 Criminal 
Record5 Barriers lo Federally Subsidized Housing. In that report, we reviewed the admissions 
policies of over 300 public housing authorities (PHAs) and other federally subsidized housing 
providers and identified ways in which those policies kept people with criminal records from 
accessing affordable housing. Later that year, the U.S. Department of Housing and Urban 
Development cited our report as a resource for PHAs to review to better understand the scope of 
these issues. 1 This report also inspired similar efforts at the local level, such as Ohio and Texas.2 

In this testimony, we will start by discussing the critical role that housing plays in helping 
people re-join their communities after leaving the criminal legal system. We wi ll then describe 
the barriers tl1at they face in federally subsidized housing and how proposed federal legislation 
could address those barriers. Next, we will give an overview of the need to regulate tenant 
screening companies. Finally, we will end with additional recommendations for Congress to take 
to increase housing opportunities for people with criminal records. 

l. The Importance of Housing for People with Criminal Records 

Every year, more than 640,000 people leave state and federal prisons, while local j ails 
process more than 11 million people.3 Securing safe, decent and affordable housing often 
presents challenges for individuals immediately after release as well as years after exiting the 
criminal legal system. In a 2015 survey offonnerly incarcerated individuals, nearly four out of 

1 OFFICE OF Pum.,c & l'l[llAN Hous .. U.S. Der 'T. OF Hous. & URIJAN DEV .. N0'11CEPIH 2015-19. GUIDANCE FOR 
PUIJLIC HOUSING AGENCIES (PHAS) AND OWNERS OF FEDERALLY-ASSISTED HOUSING ON EXCLUDING THE USE OF 
ARREST Rf.cORDS IN HOUSING DECISIONS (20 15) (hercinafler HUD NOTICE PIH 2015-19]. 
hn ps://ponal. hud.gov/hudponaVdoc11 mcnl s/h11ddoc?id~PIH20I5- I 9.pdf 

2 Sec e.g., AUSTIN/fRAVIS COUl\'TY REENTilY ROUNDTABLE, LOCKED OUT'. CRIMINAL HISTORY BARRIERS TO 
AFF0RDA13I,E RENTAL HOUSING IN AUSTIN & TRAVIS COUN1Y. TF.XAS 4 (2016). 
ht1p:/fa~,~•.rccnuyroundrablc.ncI/wp-conIcnt/uploads/20I31I0/Cri mi 1,al-Background-Whitc-Papcr. Ii na I_. pdf: A 
NEVER-ENDING SENTENCE'. THE IMPACT OF CRIMINAL CONVICTION IN PROJECT·BASW SEl' rlON 8 HOUSIKG TuKANT 
SELEC110N PLANS IN CuYAHOGA COUNTY (2020), hitps:/1" \\W.lhehousingccmer.orgA, p-
conlent/uploads/20 I 9112/ A-Ncver-Ending-Scmcncc-2020.pdf. 

3 Press Release, Pcler Wagner & Bcm1de11c Dauby. Mass lncarccmrion: The Whole Pie 2017 (Mar . I~, 2017). 
hnps://" ~"w. prisonpol icy .orglrcponslpic20 I7.ln ml. 

2 
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five reponed that, because of their criminal history, they were denied admission or deemed 
ineligible for housing.4 

Incarceration and homelessness are deeply connected. Formerly incarcerated individuals 
experience homelessness at ten times the rate of the general public_> These increased odds arise 
in pan because of the limited employment prospects for people with criminal records and its 
impact on a person ' s ability to afford housing. Even assuming equal annual earnings, however, 
fonnerly incarcerated men remain more likely to experience housing instability than men who 
have never been incarcerated.6 The burden of homelessness for formerly incarcerated individuals 
is especially acute for Black women, who are four times as likely as white men and twice as 
likely as Black men to experience sheltered homelessness followi ng incarceration.7 

In the same way that incarceration is a risk factor for homelessness,8 a history of 
homelessness increases the risk of incarceration. Individuals in jails are seven to eleven times 
more likely to have recently experienced homelessness than the general population.9 And in a 
Georgia study, a person on parole increased his chances of arrest by 25% each time he changed 
his address. 10 

Housing barriers for justice-involved individuals can also severely restrain their ability to 
reintegrate back into their communities by exacerbating other collateral consequences. Sustained 
employment and improved relationships with family, for example, are difficult to achieve in the 
absence of safe, decent and affordable housing, especially for people who have been formerly 
incarcerated. 11 

'
1 SANETA DEVUO:<O·l'OWELL ET Al,., WHO PAYS'/ THE TRUE COST OF INCARCERATION ON FAMILIES 27 ($cpl. 2015), 
http://1vhopaysreport.org/who-pays-full-report/ 

> LUCIUS COULOUTE, Now, If.RE TO Go: HOMELESSNESS AMONG FORMERLY INCARCERA TI-:0 PEOPLE (2018), 
hllps://" "~1.prisonpolic~ .org/repons/1-.iusing.hunl. 

• Amanda Geller & Marah A. Cuni.s, A Sort o[Ho111eco111ing: Incarceration and the Housing Security of Urban Men. 
~o Soc. SCI. RES. I 196. 1206 (2011). 

7 See CouLOUTE, supra note 5. 

• See general!v Stephen MctratL, et al.. Jncarceratio11 and Homelessness. 2007 NAT'L Sn1r. ON HOMELESSNESS 
RES. 9-8 to 9-J J. lutps:/A, "" .huduscr.go\'/publications/pdf/p9.pdf (2007): see also U.S. 11'-'TERAOENCY COUNCIL ON 

HOMELESSNESS. REDUCING CRIMINAt.JUSTICF. INVOl.VE~IENT AMONG PEOPLE EXPERIENCING HO~ll'.l,F.SSNESS I 
(August 2016 ). https://m1~1•.11sich.gov/ rcsourecs/uploads/asset_libmry/Criminal _J usticc _! nvolvcmcnl_ 08_2016.pdf. 

9 Greg A. Greenberg & Robcn A . Roscnheck. Jail l11cnrcerario11, Homelessness and Mental Health: A National 
Stll{(V. 59 PSYCHIAllUC SERI'S, 170. 175 (2008). http://ps.pS)'Chiatryonline.org/doi/pdf/10. 1176/ps.2008.59.2.170. 
1° Faitl1 E. Lutze et el.. f/omelessness and Reentry: A Multisile Outcome Evaluation of Washington State's Reelll(Y 
Housi11g Program for High Risk Ojfe11ders, 41 CRIM. JUST. & BEIIAV. 47 1, 474 (2014), https:/lwsicj.wsu.cdu/wp­
contcn1/uploads/sitcs/436/2014/ 11/Crimioal-Justicc-and-Bcl~w ior-2014-Lut?.c-471-91.pdf. 
11 JOCllLYN FONTAINE & J&NNIFER BIESS, URBAN INST .. HOUSING AS A PLATFORM FOR FOR~IERl,Y INCARCERATED 
PrnsoNS 8 (2012). http://wmv.urban.org/sites/dcfault/lilcs/publication/2532 1/412552-Housing-as-a-Platfonn-for­
Fonnerly -1 ncarccn1tcd-Persons. PDF. 
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Living with family is one of the most affordable and stable housing options available to 
justice-involved individuals. 12 It is also one of the most commonly-used options. 13 

Restrictions on where people with criminal records can live, however, mean that many 
are living in the shadows rather than out in the open, especially in federally subsidized housing. 
These illicit living arrangements pose a threat to the entire family's housing because of the risk 
of eviction or subsidy termination, straining the family dynamic. A young father described his 
experience in this way: "I was living like I was on the run. The feeling that ifI get caught there, 
my wife will lose her apartment, that she's taking that risk for me - that weighed so heavy on my 
heart." 14 Rather than dampen the strong family bonds that can help people leave the criminal 
legal system for good, it is time to find ways to reinforce those bonds by reducing unreasonable 
criminal records barriers to housing. 

Tl. Barriers to Federally Subsidized Housing for Justice-[nvolved Individuals 

The shortage of affordable housing, especially in cities where many formerly incarcerated 
individuals return to, is a significant barrier for a population whose prior interaction with the 
criminal justice system often limits their employment prospects. 15 Given this shortage, the need 
for federally subsidized housing is especially acute for people with criminal records. 

A. Federal Law Governing Criminal Records Screening 

The three major HUD-assisted programs are public housing, the Housing Choice 
Voucher program, and project-based Section 8. These programs are administered by public 
housing authorities (PHAs) and project owners. Contrary to popular belief, PHAs and project 
owners are required by federal law to exclude applicants who fall within only two narrow 
categories: (1) applicants who have been convicted of manufacturing methamphetamine on 
federally assisted property,16 and (2) applicants who are subject to a lifetime registration 
requirement because of a prior sex offense. 17 

CLAIRE HERBERT ET. AL, N.u·L POVERTY CNTR., RESIDENTIAL INSTABILITY AMONG THE FORMERLY 
INC.\RCERSrED 2-3 (2016), http://www.npc.umich.edu/publications/policy_briefs/brief42/policybrief42.pdf. 

URBAN INST .. UNDERSTANDING THE CHALLENGES OF PRISONER REEXTRY: RESEARCH FINDINGS FROM THE URBAN 
]KSTITUTE's PRISONER REENTRY PORTFOLIO 8 (2006) (showing that the majority of respondents from studies in 
Illinois. Maryland. Ohio. and Texas reported living with families or intimate partners upon release from the criminal 
j11stice system). http://www.mban.org/sites/default/files/publication/42981/411289-Understanding-the-Challenges­
of-Prisoncr-Reentry.PDF. 
11 Casey Tolan. NYCJ-JA Stops Discriminating Against New forkers with Criminal Records. YIU.AGE VorcE (Dec. 
13. 2016), http://www.,·illagevoicc.com/ncws/nycha-slops-discriminating-against-ncw-yorkers-with-criminal­
records-9453843. 
15 See FONTAINE & BIESS, supra note IL at 6. 
16 42 U.S.C. § 143711(!)(1) (2016). Federal law also requires PHAs and project owners to deny admission if. within 
the past three years. a person has been evicted from federally assisted housing for drug-related activity unless either 
(I) that person has successfully completed drug rehabilitation or (2) the circumstances that led to the prior eYiction 
no longer exist (e.g .. the death or incarceration of the person who committed the dmg-rclated criminal activity). 42 
U.S.C. § 1366l(a) (2016). Also prohibited arc applicants who currently use illegal drugs or abuse alcohol. Id. at§ 
J3661(b)(l). 

1" 42 U.S.C. § 13663(a) (2016). 
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Other than these two narrow categories, PHAs and project owners have discretion over 
their screening policies. Currently, federal law allows PHAs and project owners to deny 
admission to applicants who have engaged in any of the following activities within a reasonable 
time before applying: 

l. Drug-related criminal activity, 18 

2. Violent criminal activity, 19 

3. Other criminal activity that would adversely affect the health, safety, or right to 
peaceful enjoyment of the premises by other residents, the owner, or public housing 
employees-2° 

For the last category, HUD has advised that "there are a wide variety of other crimes that cannot 
be claimed to adversely affect the health, safety, or welfare of the PHA's residents;"21 therefore, 
it should not be regarded as a catch-all provision. 

It is important to note that there are two significant limits to this discretion. The first limit 
is time: according to federal law, criminal activity is relevant only if it occurred within a 
"reasonable time" before the screening process take place. 22 The second limit comes from civil 
rights laws. In other words, a PHA or project owner's criminal records screening policy must 
comply with federal civil rights laws, including the Fair Housing Act. 

B. Four Types of Barriers in Federally Subsidized Housing 

For the past decade, HUD has encouraged PHAs and project owners to use their 
discretion to give "second chances" to justice-involved individuals and to help them "gain access 
to one of the most fundamental building blocks of a stable life- a place oflive."23 This 
encouragement has led some PHAs to adopt more inclusive policies. Agency encouragement in 
the absence of legislative action, however, will have a limited impact on removing housing 
barriers because PHAs and project owners do not consistently use their discretion to admit 
people with records. Indeed, some continue to engage in one of four problematic practices. 

The first problematic practice is arrest record screening. Some housing providers use 
prior arrests as a basis for denying housing, even if those arrests never resulted in a conviction. 
Arrests, however, prove only that a person has been suspected of criminal activity, not that they 

18 42 U.S.C. § 1366l(c) (2016) ... Drug-related criminal acth·ity" is defined as the illegal mannfactnre. sale. 
distributioIL or use of a drug. or the possession of a drug wi(h intent to manufacture. sell, distribute, or use the drug. 
24 C.FR. § 5.100 (2016). 

19 42 U.S.C. § 1366l(c) (2016). "Violent criminal activity'' is defined as any criminal activity that has as one of its 
elements the use, attempted use or threatened use of physical force substantial enough to cause. or be reasonably 
likely to cause. serious bodily il\imy or property damage. 24 C.F.R. § 5.100 (2016). 

,o 42 U.S.C. § 13661(c) (2016). 

21 U.S. DEP'T. OF Hoes. & URBAN DEV .• Pl'BLIC Housr:-;oOccUPANCY GnDEBOOK 96-97 (2003). 

22 42 U.S.C. § 1366l(c)(2) (2016) 
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have committed any crime. 24 Arrest records are also notoriously inaccurate. 25 Given their limited 
probative value, arrest records should not form the basis of a denial of housing. 

The second problematic practice is the failure to place reasonable time limits on the use 
of criminal history, despite a federal requirement to do so. 26 Some subsidized housing providers, 
for example, do not indicate when a criminal record will be too old to factor into the admissions 
analysis, thus leaving the impression that criminal history is an insurmountable barrier. 

The third major barrier facing people with criminal records is the use of overbroad 
categories of criminal activity. Some housing providers bar anyone with a past criminal 
conviction without regard to whether the underlying activity was minor or irrelevant to a 
person's ability to be a good tenant. Even where a screening policy offers a more limited 
universe of prohibited criminal activity, the end result can still be overbroad. Many housing 
providers, for example, only screen for felony convictions, but given how state legislatures have 
increasingly been ratcheting up the punishments for crimes, the "felony" label does not 
necessarily indicate the level of seriousness that would justify denying a person housing. 
Additionally, some housing providers use vague categories of criminal activity, such as activity 
that indicates a person will be a "negative influence on other residents." 

The fourth and last practice of concern was the underuse of mitigating evidence in the 
criminal records screening process. In public housing, PHAs must consider the time, nature and 
extent of the applicant's conduct. In addition, PHAs may consider evidence ofrehabilitation, 
such as substance abuse treatment, education, and employment, in order to mitigate the effects of 
a criminal record in the admissions process. 27 Instead, some housing providers either neglect to 
inform applicants of this right or refused to give due consideration to the evidence presented by 
the applicants, thus depriving the applicant of a meaningful opportunity to show how they were 
more than the four corners of their criminal background check. 28 

C. The Fair Chance at Housing Act. 

If passed, the Fair Chance at Housing Act would help curtail these problematic practices 
in several ways. 

First, to address the problem of arrest record screening, the proposed legislation would 
prevent PHAs and project owners from denying housing on the basis of arrests that did not result 
in a conviction, as well as juvenile records and sealed/expunged records. 

Second, the proposed legislation would place more parameters on the type of criminal 
conduct that could form the basis of denying admission. Whereas federal law refers to broad 
categories of criminal activity, the proposed legislation is more specific and restricts the universe 
of criminal conduct that PHAs and project owners can consider. Specifically, PHAs and project 

Schware v. Bd. of Bar Examiners, 353 U.S. 232. 241 (1957). 

25 NAT.L El\rr·T LAW PROJECT. FAUL1Y FBI BACKGRODJD CHECKS FOR EMPLOYME'iT: CORRECTI'JG FBI RECORDS 
IS KEY TO CRI:\IINAL Jl'STICE REFOR:\I 1-3 (2015). http://wmY.nelp.org/content/uploads/NELP-Policy-Brief-Faulty­
FBI-Background-Chceks-for-Employment.pdf. 

26 42 U.S.C. § l366l(c) (2016). 

24 C.F.R. § 960.203(d)(I) (2016). 

28 See MARIE CLAIRE TRAN-LEU'JG. WHEN DJSCRETIO'\ MEANS DENIAL 29 (2015), 
ht1ps://www.povcrtylaw.org/articlc/when-discretion-mcans-denial/. 
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owners would only be able to consider felony convictions if the underlying conduct would 
threaten the health or safety of other tenants, employees, or the PHA or project owner. The 
proposed legislation also specifically excludes drug convictions where the sentence was less than 
JO years. 

Third, the proposed legislation would require PHAs and project owners to conduct an 
individualized review before denying an applicant based on their conviction record. Whereas 
many PHAs and project owners currently have a policy of denying applicants first and then 
giving them an informal review later, the proposed legislation turns this timeline around to put 
applicants in a better position to access housing. The process takes place along the following 
timeline: (I) applicant submits application, (2) panel review of application, (3) decision by PHA 
to admit or deny, (4) if denial, applicant appeals, (5) applicant receives informal hearing. By 
adopting this timeline, applicants with conviction records are more likely to be able to present 
their mitigating evidence and less likely to fall through the cracks. 

Finally, the proposed legislation establishes a review panel for conducting the 
individualized review, which must include at least one resident representative. 

Because the Fair Chance at Housing Act would significantly improve the housing 
opportunities for people with criminal records and set the stage for additional protections in other 
federally-assisted programs and the private rental market, we strongly urge Congress to pass this 
proposed legislation. 

III. The Need For lncreased Regulation of Tenant Screening Companies 

When it comes to housing barriers for people with criminal records, it is not enough to 
regulate housing providers, such as PHAs and project owners. Tenant screening companies play 
an increasingly larger role in the application process both in federally subsidized housing and the 
private rental market. While some companies simply provide landlords with criminal record 
information, other companies have taken a more active role in the screening process by offering 
algorithmic assessments of candidates and offering to improve fair housing compliance for 
landlords. 29 Over the last decade, the tenant screening industry has flourished, and yet, it 
continues to be largely underregulated, especially compared to employment screening companies 
providing similar criminal record information to employers. 

Currently, FCRA provides two additional consumer protections for the use of criminal 
records in the employment context. First, the applicant is entitled to notice that the criminal 
record will be used for employment purposes. Second, the consumer reporting agency is required 
to use "strict procedures" (as opposed to the general FCRA standard of"reasonable procedures") 
to ensure maximum possible accuracy of the reports.30 Such protections do not exist for housing 
applicants, even though the criminal record information is the same. Congress should amend 

Colin Lecher, Automated Background Checks are Deciding Who's Fit for a Home, THE VERGE (Feb. 1, 2019), 
https://www .theyerge.com/2019/2/ l / 1820517 4/automation-background-check-criminal-records-corelogic; see 
Connecticut Fair Housing Center v. Corelogic Rental Prop., 369 F.Supp.3d 362 (2019) (holding that the defendant 
consumer reporting agency had a duty under the Fair Housing Act not to discriminate when carrying out its tenant 
screening actiYities that went beyond simply reporting criminal record infonnation). 

30 15 U.S.C. § 1681k. 
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FCRA to extend these protections from the employment context to the tenant screening context 
and thus put employment applicants and housing applicants on the same footing. 31 

Congress should also amend FCRA to limit the types of criminal records that can appear 
in consumer reports for non-law enforcement purposes. These limits would reflect the notion that 
a person's prior arrests and convictions has diminishing predictive value over time, especially 
outside of the context of the criminal legal system. Currently, FCRA places no time limits on 
how far back a consumer reporting agency can report a conviction, even though blanket bans 
likely violate civil rights laws governing employment and housing. At a minimum, Congress 
should limit the dissemination of conviction records to seven years, which is the standard time 
limit for most other records under FCRA. In addition, Congress should clarify that consumer 
reporting agencies must not report sealed and expunged records. In addition to helping people 
with these records access housing and employment, this clarification would help preserve the 
public policy of states that took affirmative steps to protect their residents against the stigma of a 
criminal record after a certain period of time. Although more reform is needed, these 
recommendations are long overdue and are good steps toward full regulation of the tenant 
screening industry and more robust protections of housing and employment applicants. 

IV. Additional Recommendations for Congress 

If passed, the Fair Chance at Housing will significantly expand housing opportunities for 
people with criminal records and their families. Until this legislation passes, there are legislative 
steps that Congress can take in the interim that would help increase housing opportunities for 
people with criminal records. 

A. Create vouchers that give HUD the ability to waive criminal records 
screening requirements. 

Through the American Rescue Plan (ARP), HUD created Emergency Housing Vouchers 
to help house individuals currently experiencing or at risk of homelessness. ARP gave HUD the 
authority to issue waivers necessary to expedite or facilitate the use of amounts available, and 
HUD used this authority to modify a PHA' s ability to screen voucher applicants for criminal 
records. 32 

Generally, PHAs have discretion to deny admission on the basis of drug-related criminal 
activity, violent criminal activity, and other criminal activity that threaten the health and safety of 
other residents. For emergency housing vouchers, however, HUD eliminated the PHA's ability 
to deny assistance to applicants on the basis of drug-related criminal activity, reasoning that drug 
addiction may often be the root cause of homelessness, among other reasons. In addition, HUD 
imposed a 12-month lookback period for violent criminal activity and other criminal activity that 
threatens the health and safety of other residents.33 By giving HUD this type of authority, 
Congress puts HUD in a place to show that eliminating these types of permissive prohibitions 

31 For a full discussion of these issues. sec National Consumer Law Center. Broken Records Rcdnx: How Errors by 
Criminal Background Check Companies Continue to Hann Consumers Seeking Jobs and Housing (2019). 
https://www.nclc.org/images/pdf/criminal-jnstice/report-broken-records-redux.pdf. 

32 HUD, Pil-l Notice 2021-15 (HA). Emergency Housing Vouchers- Operating Requirements (May 5, 2021). 
h!lps://www.hud.gov/sites/dfiles/PIH/document.s/PIH202 l - l 5 .pdf. 

33 Id. at 29-3 L 
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can help get housing assistance to people in need efficiently and without compromising public 
safety. As similar opportunities arise as Congress continues to address the impact of the 
pandemic on communities, we urge Congress to seize these moments to reduce criminal records 
barriers for federally subsidized housing. 

B. Increase oversight of federally assisted properties under the Low 
Income Housing Tax Credit program. 

In addition to increasing protections in HUD-assisted and USDA-assisted housing 
programs, Congress should increase its oversight of the Low Income Housing Tax Credit 
program to encourage state finance housing agencies and property owners to use their significant 
discretion toward increasing housing opportunities for people with criminal records. The LIHTC 
program is important for creating more housing opportunities for people with criminal records 
for two reasons. First, LIHTC provides the largest source of affordable housing financing in the 
country, making people with arrest and conviction records highly likely to seek housing at 
LIHTC properties. Second, LIHTC properties often have such more draconian criminal records 
policies than PHAs, in part because the policies of LIHTC properties are subject to far less 
public scrutiny than those of PHAs. Increased oversight will help ensure that these properties 
refine their criminal records policies in a way that aligns with HUD and its administration of 
HUD-assisted programs. 

C. Strengthen fair housing protections for people with criminal records. 

One final area where congressional attention is needed is around fair housing. In 2016, 
HUD issued guidance explaining that housing providers who use criminal records as a basis for 
denying or terminating housing could violate the Fair Housing Act under the disparate impact 
theory.34 The Fair Housing Act, however, a significant exception: there is currently no fair 
housing protection under the disparate impact the01y if the person was convicted of 
manufacturing or distributing controlled substances. 35 In other words, a housing provider could 
deny housing to this person based on this conviction without violating the Fair Housing Act, 
even if such a denial would have an unjustified disparate racial impact This exception is a relic 
of the War on Drugs and should be eliminated since it creates a significant housing barrier for 
individuals with these convictions on their record. 

In summary, to address the significant housing barriers that people with criminal records 
face, Congress can take the following actions: 

l. Pass the Fair Chance at Housing Act 
2. Amend the Fair Credit Reporting Act to increase regulation of tenant screening 

companies 
3. Create vouchers that give HUD the ability to waive criminal records screening 

requirements 
4. Increase oversight of federally assisted properties under the Low Income Housing 

Tax Credit program 

3
-l LJ .S. DFP'T. OF Hous. & URBAN DEY, OFFICF OF GENERAL Col'NSEL Gl'IDANCE ON APPLICATION OF FAIR 

Hor lSING ACT STANDARDS TO THE USE OF CRIMIN,\L RECORDS BY PRO\'IDERS Of Hor 'SING AND REAL ESTATE­

RELATED TRANSACTIONS (2016), 

https://portal.hud.gov/hudportal/documcnts/huddoc'>id=hud_ogq,>uidappfllastandcr.pdf. 

35 Id. at 8 (citing§ 807(b)(4) of the Fair Housing Act). 
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5. Strengthen fair housing protections for people with criminal records 

10 
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ALLIANCE FOR 
SAFETY AND JUSTICE 

Statement for the Record 

The Alliance for Safety and Justice 

Before the 

S ubcommittee on Diversity and Inclusion 

House Financial Services Committee 

September 28, 2021 

11,e Alliance for Safety and Justice (ASJ) submits the following statement for the record as part of the 
hearing in the Subcommittee on Diversity and Inclusion on September 28. 2021. entitled .. Access Denied: 

Eliminating Barriers and Increasing Economic Opportunity for Justice-Involved Individuals." 

ASJ is a multi-state organization that aims to replace over-incarceration with more effective public safety 
solutions rooted in crime prevention, community health, rehabil itation, and support for crime victims. 

Focused on the states with the largest prison populations in the country, we parb1er with policymakers and 
community advocates to achieve safety and justice refom1s. 

111ank you for holding this hearing and for the opportunity to submit this statement for the record. More 
than 70 million people in the United States are estimated to be living wid1 some kind of criminal record. 1 

Experts across the ideological spcctnun agree that lifelong collateral consequences are counter-productive 

and requ ire attention . In addition, the COVID-19 pandemic ushered in an economic recession that has left 

millions of Americans without jobs or means to support themselves and their families. A national survey 

commissioned by ASJ showed that 58 percent of people with an o ld felony record faced difficulty finding 
housing after sentence completion. and 69 percent said they had trouble finding a job.' TI1e process of 

regaining a financial footing wi ll be challenging for many- but for justice-involved individuals who 
already faced barriers to employment, housing, and other opportunities before tl1e pandemic, it will he 

nearly impossible. 

Passing a criminal background check is a ubiquitous requirement to securing a job or housing. Close to 94 
percent of employers conduct some fom1 of criminal history check. and close to 90 percent of landlords 

run background checks on prospective tenants.' As a result, backgro,md checks have become a barrier for 

1 Alliance for safety and Justice, a Americans with Past Convictions Urge Congress to Act As House CJS Committee Supports 
Funding to Clear Old C~mlnal Records." July 2021. 
https:l/allfanceforsafetyandjusUce.org/press-releaseJamericans-with-past-convlctions-urge--oongress-to-act-as-house-cjs-commlttee­
supports--funding-to-clear--old.-criminal-records/ 
2 Alliance for Safety and Justice, ·Toward Stability and Safety.· August 2021 . 
httpsJ/allianceforsafetyandjustice.org/Wp-contenUupfoads/2021109/Convictions--Brief.pctr 
3 National Association or Professional Background Screeners (NAPBS), · How Human Resource Professlonal View the 
Use and Effectiveness of Background Screening Methods: June 2018. 
https:llwww.hr.com/en/resources/free_resea rch_ white_pa pers/na pbs-background-screening-2018· 
Jun2018jiexgh27.html. SmartMove/TransUnioo, ·Landlord Survey: Optimism In Renting Your Property: June 2017. 
https:/NfWW.mysmartmove.com/SmartMove/blog.ltransunion-landlord-survey-summary.page 

1624 Franklin Street J 11th Floor J Oakland, CA 94612 
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ALLIANCE FOR 
SAFETY AND JUSTICE 

tens of millions of Americans with a criminal record. A vast majority of those impacted are people of 
color. 

Employers and landlords often reject individuals with criminal records applying for a job or housing 

based on conccms about public safety, a perception that individuals with criminal histories arc less likely 
10 meet their obligations, or 10 minimize potential liabilities over negligent hiring or reuting. However, 

research studies have shown tl1at after a short period of time, criminal history is not a predictor of future 
criminality'. In fact. e liminating barriers to stable housing and employment reduces the likelihood of 

recidivism. 

Fair Credit Re porting Act 

11,e Fair Credit Reporting Act (FCRA) generally governs the use and dissemination of criminal 

background checks. State laws, like California's Investigative Consmner Repo,ting Agencies Act, also 
may apply. The FCRA's definitions of"consumcr report"' and ·'consumer reporting agency·• (CRA) arc not 
limited to the three main credit bureaus (Equifax. Experian, and TransUnion) - they also apply to 

background check and tenant screening agencies. 

Under FCRA, CRAs can report on certain criminal records. including arrests or charges. for seven years 

or until the statute of limitations expires, whichever is longer. However, there is no time limit concerning 
criminal convictions. Once non-conviction criminal records arc obsolete, a screener cannot even disclose 

its existence in a job or housing application' . 

CRAs are also required to ensure the accuracy of the infomiation they report on consumers. While FCRA 

docs not mandate error-free reports, ii docs require CRAs to have "reasonable procedures to assure 
maximum possible accuracy.'"' Despite 1hcsc guardrails under FCRA, according to 1hc National Consumer 

Law Center, reports being generated continue to: 

• Contain infom1ation about a differcn1 person (e.g .. a "mismatch', or a false positive; 

• Include sealed, expunged, or obsolete records; 
• Report incomplete information (e.g .. omil disposition data): 

• Display data in misleading ways (e.g .. report a single arrest or incident multiple times); and 

• Misclassify 1he type of offense.' 

• Alfred Blumstein and Kiminori Nakamura, -Extension of Current Estimates of Redemption Times: Robustness Testing, 
Out-of.State Arrests. and Racial Differences, submitted to the Nat'l lnstitute of Justice. November 2012. At Page 89. 
https:llwww.ojp.gov/pdffiles 1/n;ygrants/240100.pdf 
5 15 U.S.C, § 1681c(a)(5). 

• 15 U.S.C. § 1681e(b). 
7 National Consumer Law Center. -aroken Records Redux: How Errors by Criminal Background Check Companies Continue to 
Ham, Consumers Seeking Jobs and Housing. December 2019. 

1624 Franklin Street ! 11th Floor I Oakland, CA 94612 
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ALLIANCE FOR 
SAFETY AND JUSTICE 

Recommendations to Reform FCRA 

We commend the Committee for its work to rcfom1 our nat ion ·s consumer reporting system. Legislation 

like the Comprehensive Credit Reporting Enhancement Disclosure. Innovation. and Transparency 
(CREDIT) Act is crucial to ensure information CRAs include on consumer credit reports are accurate and 

complete. In addition. Congress shou ld amend the FCRA to ensure that consumers with old records can 

better access housing and employment. Specifically, it should: 

• Broaden protections for prospective tenants by prohibiting the disclosure of the following: 

o An arrest for which the consumer was not subsequentl y charged or convicted: 

o Any juveni le adjudication or conviction: 
o Non~riminal citations by state or local law enforcement agencies: 

o A conviction for which the consumer was only sentenced to probation; and 

o An offense or offenses related to fees or back payments associated with incarceration. 

• Improve protections related to the accuracy and cu rrentness of reported criminal records, 

especially with regard to criminal records that have been scaled or expunged. 
• Prohibit the reporting of criminal convictions older tl1an seven years. 

Thank you for the opportun ity to submit this statement for the record. We look forward to further 
engaging the Committee to ensure there is relief for the millions of Americans with a criminal record. 

1624 Franklin Street I 11th Floor I Oakland. CA 94612 
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!2pj BANK POLICY INSTITUTE 

Statement by the Bank Policy Institute 

"Access Denied: Eliminating Barriers and Increasing Economic Opportunity for Justice-Involved 
Individuals" 

September27, 2021 

Chtirwoman Waters,SubcommineeChaffwoman 8eatty, RankSlg Member McHerwyand Members of the Diversity 
a nd Inclusion Subcommittee: 

The Bank Potk y lnttitute 1supports the work of this subcommittee in explorlngways to increa-se the economic. 
opportunltiH that a,e available to indivlduals who ha Ye pr~ousty been con..;cte dof crlmiMI offensM, including 
employmentopportunlt1es. This lsan Issue upon which BPl.lndiu memberlnstitutlons haYebeena<.utf4y focused 
for some limt-. The banklngsectotlsaslgnUicant source of employ·mentln the U.S. economy. ~ nklna 
organizations s"lve to attract and retain talented employees but find that somt qualified indMdli31s ate 
prohibited from worldna at In sured df'l)osito,y institutions beca~e of the broad ,estrlctionsfmposed bv Sea.lon19 
o f the Fede, al Deposit Insurance Act~ which lmparu an in stltution's ability to hire persons who have been 
c;:onvktedofa crimin.-1 offense.2 This issu e is ripe forlegislc1live action to provide bc1nkingorganizationsmore 
fl eJC.ibility to provide e mplovment o pportunities to those indi\ltduals. 

Section 19 prohibits,without the priorwritten coosent of the FDIC.the participation in 
banking, inc ludingemplOfment, by a ny person who has been convicted of "'any criminal offense invotving 
dishonesty or a breach of trust or mon eylaunde-ring, or has agreed to enter in to a pretrial diversion or similar 
program in connection with aprosecutionfor such offense." This language is broad. So broad in fact that in some 
cases it may pose unnecessary a nd lnappropriat@obstacles to a bank's ability to e mploy lndiYiduals with criminal 
rec ords who have taken effective steps to rehabiltate thernsetves. As the FOIChasnoted in the past, the "basic 
underly!• premise of Section 19 ls to prevent risk to the safety and soundness of an Insured Institution or the 
11\terest of Its de posito,s, and to pre~nt Impairment of public confidence in the insured ln1-titutlon. "~ However, 
the breadth of the statutorylansuaae caiptureuwlde varlet',lofcrlmlnal offenses,amongwhlcharethose that 
would not present a risk to the safetva.nd soundneHof an FDIC-Insured institution. Fo, example, ltwould restria. 
the employment of an individual with a prior misdemeanorcon"ction unrelated to financial misconduct or 
dishone1-t',I. 

Through its 2020 rutemaking, • the FDIC hase,cpanded thepro>Asions for "automatic" approval that e,cistedin its 
previous Statement of Policvon Section 19, by proYi::lingan exemption to the requirement that FDIC consent be 
obtained.s The e,cemption is aYailablefor indivi~alswho have beenconvictedof no more th an twocrimesthat 

' Tt... a.,ilr; Poky lmtiMe ii •nonpar tiun plblt peity, reNrch.and~cy g_rOUp, Ffl!l'~1M~the11111ion', INclnc b.anll urxllhtir 
c-.~'- O..m«nller$&'ICludeU'livit1~b.anb, rep:wl,'lb.al'b1r,d the m.1):,r forrignbart.•dairia~uin the ~ e d St.1te - Cohc.1lv.tt-. 
lllot)' •Al»O'I' ;i ffi0$t two mllliQn Amtr~"'- 111.1k •nt••tr hillfdtht n,111F;ln', ~ bu!,~ ti;Nons, 1rl(l ,1r • ,1n ,re-., fo, fNnc'-1 lnnov•tlon •nd 
~it,rowth. 

1 12U.S,C.t l829. 

1'3 f~ Rtg. GG,,1n.(4,8l(O.C.. l , 19';1$), ~Ulft'll .. ~ of Poll(yfu$\i,ll'II IOSK'tlon ltoftht Ftdf',11~11 lfl!, ... l nc:•"-'t~MIC 
P.1utitiCM1ion In !hi! CoMutt of lf'leAtfainof ~ 1111 ... tdlm.titu!ion br Per~ Who H.lve Bf.en Ctinvicted <lfCrim~IIWffl~ Oaho!w,.ty, 

llreMho{Tr111t01MoneyuundN1"l1C11WhoH&ve(nlff~Prffl~IDivff11or!ProeresmF«SuthOffeme..• 

'JSFH. Rtf:, !,UJ2fAul, 20.2020~ 

1 83 fH. Rft, 381'-3{-"C, l. 2018), 

600131~s t. NW, Suite 400, Wastvn&ton, OC2000S 1 ~ I @bankpolicy I 202.289.4322 
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!2pj BANK POLICY INSTITUTE 

•re d eemeddeminim4 if the offense$meeta,ange ofwecifiedcriterlj. Gene~lly, the FOIC's deminimis 
ex.ception applies to thO$e offenses that are consiciefed to pr6ent lowri$k to the depo$itory institl.ltion. 
Notwithstanding the FOIC's recent efforts, the underlying languageof $ec.tion19 po~ meaningful challef€e$to 
institutions' ability to hire rehabilitated indi'IAdual.s w ho clearly would not pose anv risk to the institution or it$ 
customers. 

~ ction 19 seNes an important purpose. However, achlelAng this purpose should not reciuire banks to /mple m.ent 
overty restrictive bars on employment. Rather, to fulfill Sec-tion l 9's safety and soundnen objectlve-s in a manner 
that al lows banks to prudenttymanage safetyand soundnes.s risk, Section l 9's requirements should be 
approprlatetvca1ibrated to che potential and ictuals.afety3nd soundness ri$1i:sposed by prospectlveemployee-s. 
The following are el(ampfesof amendments Congress maiv considet to accomplishthisgoal: 

► Amend the statute to provide clarityarounddiffic:ull-to-interp,ettenns,such as "dishonesty" and 'breach of 
trust."' 

► Amend the statute to limit the lndi..,iduals and positions within financial ins1itutionstow hich the prohibition 
applies. Currently the statute captures positions fOlwhichthe re sponsibilities will not pose a risk of more 

than minimal financial loss or risk to safe ty and soundneuof the institution. 
► Amend the statute to limit the universe of convktioM to which the prohibition api:,Ues. Cutrtt.Uy the statute 

applies to both felonies and mi~emeanon. Congress could consider ai:,plyingltonlyto felonies or toa£1ply i1. 
only to those crimes that involl1ed more than minimal financial loss to a ban king organization. 

Wt urge Congress to revlewand consider an amtndmtnt to Sectlon 19 thatprestrve.s its origin.al aim whlle 
providing banki,g organitc1tlons the Rel0b11itv tocons1de-r empfo._ment for a broader univerteof qualified 
lndMdua1s without p,ior approval from the FOtC. 

600131~s t. NW, Suite 400, Wastvn&ton, OC2000S 1 ~ I @bankpolicy I 202.289.4322 
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CUlATlcR,"- COLOJENC1S Rf5CJUU UNITR 

Access Denie d: Eliminating Barrie rs and Increasing Economic 
Opportunity for Justice-Involved Individuals 

House Financial Services Committee, Subcommittee on Diversity & Inclusion 

Statement of the Collateral Consequences Resource Center for the Hearing Record 

September 24, 2021 

The Collateral Consequences Resource, founded in 2014, is a nonprofit organization 
promoting public engagement on the myriad issues raised by the legal restrictions 
and societal stigma that burden people with a criminal record Jong after their case is 
closed. Our legal experts analyze the laws and practices related to criminal record 
relief on a national basis, consult in support of reform efforts, produce legal and 
policy research, and participate in court cases challenging collateral consequences. 

Our flagship resource, the Restoration of Rights Project, provides frequently 
updated state-by-state and federal profiles addressing: (1) limits on the 
consideration of criminal records in employment, occupational licensing, and 
housing; (2) pardon, expungement, and other forms of record relief; and (3) Joss and 
restoration of civil rights.1 We provide further insights into these topics through SO­
state comparison charts,2 annual legislative reports,3 a national survey and report 
card,4 model legislation,5 and a federal legislative agenda.6 Our recent national 
review of fair chance housing laws, which highlighted New Jersey's recent state­
wide legislation limiting consideration of criminal record in housing decisions, 
documents the rise of these policies at the local and state JeveJ.7 

We appreciate the opportunity to submit this written statement for the record. We 
will focus on restrictions on eligibility for federal government-sponsored small 
business loans based on criminal history, restrictions that represent a critical 
barrier to economic opportunity for justice-impacted individuals. 

Starting a small business is increasingly recognized as one pathway to opportunity 
for individuals with arrest or conviction history- particularly given the 
disadvantages they face in the labor market.a An estimated 4% of small businesses 
in the United States have an owner with a conviction (1.5% have a felony 
conviction).9 Small businesses provide "a vital opportunity for those with a criminal 
record to contribute to society, to earn an honest profit, and to give back to 
others."10 They also frequently employ people with a record and help reduce 

1 



78 

VerDate Nov 24 2008 17:50 Nov 12, 2021 Jkt 095071 PO 00000 Frm 00084 Fmt 6601 Sfmt 6601 K:\DOCS\HBA271.130 TERRI In
se

rt
 o

ffs
et

 fo
lio

 4
3 

he
re

 4
60

07
.0

43

recidivism.11 A growing number of organizations and government programs are 
devoted to supporting individuals with a record in developing entrepreneurial 
skills, obtaining business employment, and building their own businesses. 12 

Yet many structural barriers remain, among them a series of federal regulations and 
policies that impose broad criminal history restrictions on access to government­
sponsored business loans, notably by the U.S. Small Business Administration (SBA). 
A recent article illustrates the steep challenges faced by business owners with a 
criminal record by telling the stories of several entrepreneurs who were either 
denied an SBA loan or were discouraged from even trying for one because of a dated 
felony conviction.13 One of those entrepreneurs comments: "You might do five years, 
ten years, one year, but you pay for it until you're in the grave." 

Last year, the SBA blocked hundreds of thousands of small businesses from 
obtaining Paycheck Protection Program and COVID-19 Economic Injury Disaster 
Loan funds by adopting shockingly extensive criminal history restrictions not 
required or even suggested by statute.14 The PPP restrictions impacted at a 
minimum 212,655 businesses with 343,198 employees, with disproportionate 
impacts on Black and Latino communities. 15 When we began to publish resources 
about these restrictions shortly after the passage of the CARES Act, our servers 
crashed because of the level of public interest, requiring us to update our systems. 
Thousands of business owners emailed us, with a wide variety of records and types 
of businesses, desperate for help. We developed informational material for a large 
bipartisan group of organizations calling on the agency to revise its criminal history 
restrictions.16 Congress held hearings and considered legislation to eliminate most 
of the restrictions.17 Individuals and organizations brought litigation, with a federal 
judge finding that the SBA had acted unlawfully in failing to provide an explanation 
for its initial criminal history exclusions.18 Successive executive branch decisions 
rolled back most of these restrictions on COVID-19 relief.19 

In addition, the SBA continues to impose extensive criminal record-related 
restrictions in its general small business loan programs, frustrating lawful efforts by 
entrepreneurs and employees with criminal histories. 20 Over the years, the agency 
has incrementally added more and more restrictions, without a statutory directive 
to do so or a clear policy justification.21 (A notable exception is the agency's repeal of 
some restrictions on microloans in 2015.22) Indeed, there is no empirical research 
we can identify that supports the use of criminal history as a measure of credit 
risk.23 In contrast, the other major source of federal support for small business, the 
U.S. Department of Agriculture, imposes only narrowly defined criminal history 
restrictions that are specifically required by statute.24 The SB A's restrictions ( and 
similar restrictions in some state business loan programs) are often buried in forms 
and regulations with no accompanying justification, and typically are subject to little 
scrutiny or public debate. 

2 
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To illuminate these barriers, our organization recently launched a "Fair Chance 
Lending" project. We aim to show that-rather than broadly exclude individuals 
with a criminal history-officials should draw record-based restrictions as narrowly 
as feasible, facilitate access to resources, and celebrate entrepreneurial efforts, 
consistent with growing national support for reintegration and fair chances in civil 
society. To that end, we have already identified the following concerns about the 
SBA's criminal history policies: 

The SBA's criminal history restrictions are not provided by statute. The Small 
Business Act allows but does not require the SBA to conduct a criminal background 
check of loan applicants, 25 and no statute provides that the agency should treat 
criminal history as a measure of creditworthiness. 26 The only statutory criminal 
history restriction on SBA loans that we can identify is a half-century old exclusion 
from 7(b) disaster loans of persons convicted in the year prior to application of a 
felony "during and in connection with a riot or civil disorder."27 

Many of the SBA's criminal history restrictions are also not codified in 
regulation. For example, the SBA adopted a series of frequently changing criminal 
history restrictions for COVID-19 EIDL loans that were either unannounced or only 
disclosed through FAQs published on the agency's website. 28 Another example is 
7(a) and 504 loans, which are subject to a regulation with certain limited criminal 
history requirements, but to far more extensive criminal history restrictions 
through policy statements and application forms. 29 

The SBA's criminal history restrictions are overbroad and lack specific 
justification. The SBA has adopted a range of rules over time without clearly 
articulating their rationale, except under the general rubric of a "good character" 
requirement.30 Many specific policies are surprising. For example, the SBA requires 
the disclosure and consideration of expunged and sealed records.31 Uncharged 
arrests, dismissals, acquittals, and other non-conviction records can be 
disqualifying.32 Diversions are often treated as if they were convictions.33 Felony 
convictions can be disqualifying regardless of how old they are.34 Restrictions often 
apply to various persons associated with a business, including owners of 20% or 
more equity and employees managing day-to-day operations.35 

The SBA's criminal history restrictions have racially disparate impacts. Studies 
have already been published indicating the SBA's criminal history restrictions on 
the Paycheck Protection Program disproportionately impacted Black and Latino 
business owners.36 The SBA's comparable criminal history restrictions in its general 
loan programs likely have similar effects, given the well-documented racial 
disparities in the instance of criminal records in general. The SBA makes little effort 
to justify its broad policy-based restrictions, which heightens their contrast with the 

3 
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targeted s tatutory restr ictions that apply to rural-focused lending programs 
administered by the USDA.37 

Small businesses a re the backbone of the American economy and a critical pathway 
to opportunity, including for justice-impacted individuals. We urge Congress to 
conduct oversight and advance policies that faci litate access to resources for small 
businesses and reduce criminal history restrictions in federa lly sponsored small 
business lending. 

1 https: //restora tion.ccresourcecenter.org/. 
2 See, e.9., https: //ccresourcecenter.org/state-restoration-profilcs/50-state-comparisonj udicial­
expu ngement-seal ing-and-set-aside/. 
3 bttps: //ccresou rcecenter org/resources-2 /resources-reports-and-studies/. 
• bttns· //ccresourcecenter org/tbe-manv-roads-to-reinterration /. 
5 https: //ccresou rcecenter org/model-Iaw-on-non-convjctiou-records/. 
" htt!)s://ccresourcecenter.org/wp-content/uploads/2021/02/CCRC federal-Agenda 2021.pdf. 
7 David Schlussel, New Jersey puts "fair chance hausin9" on the national a9e11da, Collateral 
Consequences Res. Ctr. (June 22, 2021). https://ccresourcccenter.org/2021/06/22/new-jersey­
puts-fair-cha nce-housing-on-the-natjonal-agenda I 
8 £.g., Jiwon Hwang & Damon J. Phillips, Entrepreneurship as a Response to Labor Market 
Discrimination for Formerly Incarcerated People, 2020 Academy of Management Proceedings 1 (July 
29, 2020). 
• See Shawn D. Bushway, Dulani Woods, Denis Agniel, & David M. Adamson, Small Businesses, 
Criminal Histories, and the Paycheck Protection Pro9ram, RAND Corporation (2021). 
https· //www rand org/pubs/researcb reports/RRA1295-1 html 
10 See Letter to Senator Marco Rubio from leaders of nine religious organizations (April 20, 2020), 
https· //www prjsonfellowshjp.org/wp-content/uploads/2020/04/SBA-PPP-letter-to-Cbairman­
Rubio-4.21.20.pd f. 
11 £.9., Joyce Klein & Lavanya Mohan, Prison to Proprietor, Asset Funders Network, (2016), 
https·//www.aspenjnstitute.org/wp-content/uptoads/2016 /09 /AFN · 
PrjsonToProprietor pdf! ga=2 252 215178 2010148479 1543590408-982560344 1543590408. 
12 E.9., Klein, et. al., Prison to Proprietor, supra note 11 at 7 ( describing Prison Entrepreneurship 
Program, Mercy Corp Northwest's LI FE, Defy Ve n lures, and Rising Tide Capital); see also J. 
Escamilla, J. Reichert, L. Weisner, & C. Mayer, Entrepreneurship for the formerly incarcerated: A 
process evaluation of the Pathway to Enterprise/or Returning Citizens (P£RC) program, Illinois 
Criminal justice Information Authority (2019), 
bt;tps· // ki ia ill inois gov/researchbub /artides/entre12reneursbi p~ for· the-formerly-incarcerated 
13 Kira Lerner, 'Banks Won't Even Talk to Us': Business Owners with a Criminal Record Face an 
Abundance of Collateral Consequences, Arnold Ventures (July 30, 2021), 
https://www.a rnoldventures.org/stories/banks-wont-even-talk-to-us-business-owners-with-a­
crjminal-record-face-an-abundance-o[-collateral-conseguences. 
14 See, e.g., SBA's bumpy guidance on criminal histo,y requirements for stimulus loans, Collateral 
Consequences Res. Ctr. (April 3, 2020), https·//ccresourcecenrer ore/2020/04/03/shas-hum11y­
guidance-on-crjmjnal-hist91y-reqyjremenrs-for-stjmulus-loans/; Keith Finlay, Michael Mueller­
Smith, & Brittany Street, Criminal Disqualifications in the Paycheck Protection Pro9ram, University of 
Michigan Institute for Social Research, Criminal Justice Administrative Records System (lune 2020), 
htll1s://cjars.isr.umich.edu/wp-content/uploads/ClARS PPP Statistical Briefpdf (also published as 
U.S. Census Working Paper ADEP-WP-2020-04). 
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1s Bushway, etal., Small Businesses, Criminal Histories, and The Paycheck Protection Program, supra 
note 9 at 4 (estimating the impact of one aspect of the PPP criminal history restrictions, the five­
year look back for felony convictions); see also Finlay, eta I., Criminal Disqualifications in the 
Paycheck Protection Program, supra note 14. 
1• See, e.g .. Letter to heads of the U.S. Treasu1y and SBA from bipartisan group of civil rights, 
advocacy, and business organizations (April 17, 2020), https://ccrcsourcccenter.org/wr,­
content/uploads/2020/04/Treasury.SBA .Ltr .Restrictions-Based-on-Arrest-or­
Conviction.4.17 .20. Fl NAL-002.pdf. 
17 See, e.g., Paycheck Protection Program Second Chance Act, S.3865, 116th Cong. (2019-2020); Fair 
Chance for Small Business Relief Act, H.R.6894, 116th Cong. (2019-2020); The Heroes Act, 
H.R.6800, 116th Cong. (2019-2020). 
1• See, e.g., Defy Ventures, Inc. v. SBA, 469 F. Supp. 3d 459,475 (2020) ("The pla intiffs are likely to 
show that the SBA acted arbitrarily and capriciously in promulgating the April IFR and first June 
IFR because those rules contain no explanation for the criminal histo,y exclusion"). 
19 See David Schlussel, Applying for SBA COVID-19 relief with a criminal record in 2021, Collateral 
Consequences Res. Ctr. (March 8, 2021). https· //ccresourcecenter.org/2021 /03/08/applyiog- for­
an-sba-ioan-with-a-cri mi nal-record-2 /. 
20 The programs we are focusing on are 7(a) loans, 504 loans, 7(b) disaster loans, and the microloan 
program. More detai.ls about these restrictions are available on our website: 
https· //ccresourcecenter,org/2021 /OB 102 /federal-policies-block-support-for-smal I-business­
owners· witb-a-record/. 
21 For example, the most recent regulation governing criminal history in SBA general business loans 
was adopted in Janua1y 1996. 13 C.F.R. § 120.110 makes a business ineligible for business loans if 
they have an "Associate" who is incarcerated, on probation or parole, or has been indicted for a 
felony or "crime of moral turp itude." See Business Loan Programs, 61 FR 3226-3266. SBA 
regulations define an "Associate" in pertinent part as "An officer, director, owner of more than 20 
percent of the equity, or key employee of the small business." 13 C.F.R. §120.10(2). Another 
regulation states that"character" is a factor in determining whether an applicant is "creditworthy." 
13 C.F.R. § 120.150. The SBA has elaborated on these regulations in Standard Operating Procedures 
(SOP). For example, an Aug. 1, 2008, SOP governing 7(a) and 504 loans added a requirement that 
"an individual with a deferred prosecution is treated as if the individual is on probation or parole." 
Office of Financial Assistance, U.S. Small Business Administration, SOP 50-10(5) Lender and 
Development Company Loan Programs (Aug. 1, 2008). Beginning in January 1, 2014, the SBA 
adopted more far-reaching policies in its SOP governing 7(a) and 504 loans, which are s imilar to the 
current policies described in detail below. Compare Office of Financial Assistance, U.S. Small 
Business Administration, SOP 50-10(5) (F) Lender and Development Company Loan Programs (Jan. 
1, 2014) with Office of Financial Assistance, U.S. Small Business Administration, SOP 50-10(6) 
Lender and Development Company Loan Programs (Oct 1, 2020). 

The current SBA policy statement governing general business loans (7(a) and 504) provides 
that specified individuals associated with the business must be "of good character," as determined 
by the SBA (this includes any proprietor, general partner, officer, d irector, managing member ofa 
limited liability company, owner of 20% or more of the equity of the Appl icant, Truster, or any 
person hired to manage day-to-day operations). Each of these persons must disclose and provide 
documentation about: (1) any arrests in the past six months; and (2) for any criminal offense 
(excluding minor veh icle violations), any convictions, guilty pleas, no contest pleas, or any 
placements on pretrial diversion or any form of parole or probation, at any time. All expunged and 
sealed records must be disclosed. If any person has not satisfied all sentencing conditions (which 
may include payment of cou1t debt), the applicant is not eligible for a loan. A lender may proceed 
with a loan (assuming all other requirements are met) if all the documented criminal records are 
older than six months and involve either: a non-conviction or a misdemeanor conviction not 
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involving a crime against a minor. However, if any person has: a prior felony conviction that was 
not reduced to a misdemeanor; a prior misdemeanor conviction for a crime against a minor; or, 
within the previous six months, either a misdemeanor conviction or charges filed, they are required 
to complete an FBI fingerprint background check and undergo an individualized character 
determination by the SBA-before a lender may process the loan. (It is not known how often 
lenders actually proceed with the FBI/SBA process at that point rather than simply deny the 
application; it is also not known how often the SBA finds that such a person meets the "good 
character" requirement in its policy statement). A person who receives an adverse character 
determination may request a reconsideration within six months of a decision and must include 
additional information or documentation. Factors that contribute to a favorable reconsideration 
include information that explains the circumstances of the offense, the passage of time during 
which the person has not committed additional offenses "and has generally led a responsible life 
and contributed to the community," and any additional law enforcement or court documentation. 
See SBA SOP 50-10(6) (Oct. 1, 2020). 
22 See 13 C.F.R §120.707 ("An Intermediary may also make Microloans to businesses with an 
Associate who is currently on probation or parole; provided, however, that the Associate is not on 
probation or parole for an offense involving fraud or dishonesty or, in the case of a childcare 
business, is not on probation or parole for an offense against children."). 
23 See Taja-Nia Y. Henderson, New Frontiers in Fair Lending: Confronting Lending Discrimination 
Against Ex-Offenders, 80 N.Y.U. L. Rev. 1237, 1260 (2005) ("Notably, neither the SBA nor the private 
banking industry has attempted to measure the relationship between criminal exposure and 
creditworthiness."). 
24 Record-related barriers covering USDA lending programs appear to be few and targeted, rooted 
in statutes, and triggered by specific offenses. See, e.g., 21 U.S.C. § 889 ( conviction for planting, 
cultivation, growing, producing, harvesting, or storing a controlled substance triggers prohibition 
for that crop year and four succeeding crop years on access various USDA loan, grant, payment and 
contract programs); 7 C.F.R § 718.6 (same); 7 U.S.C. § 2209j (permanent or 10-year debarment 
from USDA programs for fraud in connection with USDA programs); 2 C.F.R § 417.865 (same). One 
of the USDA's business loan programs, for example, the Business & Industry (B&I) Loan Guarantees 
program, which is similar to the SBA 7(a) program but targeted to rural businesses, does not 
appear to contain any additional criminal history restrictions except an optional bank "character" 
review that is not specifically linked to criminal record. See 7 C.F.R § 5001.202 ("When applicable, a 
[lender's] evaluation [ of an applicant] may include the character of persons with management 
control or a 20 percent or more ownership interest in the borrower."). 
25 "Prior to the approval of any loan made pursuant to this subsection, or section 503 of the Small 
Business Investment Act of 1958 [15 U.S.C. 697], the Administrator may verify the applicant's 
criminal background, or lack thereof, through the best available means, including, if possible, use of 
the National Crime Information Center computer system at the Federal Bureau of Investigation." 15 
U.S.C. § 636(a)(l)(B). 
26 Cf 13 C.F.R § 120.150( a) (SBA regulation stating that it will consider "character" and "reputation" 
in determining if an applicant is "creditworthy"). 
27 See Department ofHousing and Urban Development (HUD) Act of 1968, P.L. 90-448 § 1106( e). In 
addition, the SBA, like every federal agency, is subject to government-wide provisions that can result in 
disqualification from federal loans and grants for a period of time based on specific types of criminal 
convictions. 
28 See Schlussel, Applying for SBA COVID-19 relief, supra note 19. 
29 See note 21. 
30 See, e.g., SBA SOP 50-10(6), pp. 152-57 (Oct. 1, 2020) ("The Agency requires that every 
proprietor, general partner, officer ... must be of good character"). The notable exception was after 
the SBA was sued for failing to provide a reason for its criminal history restrictions in the Paycheck 
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Protection Program, the SBA revised its rules and stated that the pared back rules were based on 
the risk that being incarcerated, facing felony charges, or having recently been placed on parole or 
probation could impact ability to pay or potential misuse of funds. See Defy Ventures, Inc. v. SBA, 469 
F. Supp. 3d 459,476 (2020) (summarizing June 24, 2020 Interim Final Rule). 
31 See SBA SOP 50-10(6), pp. 152-57 (Oct 1, 2020). 
32 See id. at p. 154; see also ls SBA denying disaster relief based only on an arrest?, Collateral 
Consequences Res. Ctr. (May 6, 2020), https://ccrcsourcecenter.org/2020/05/06/is-sba-denying­
djsaste r-re I ie f-based-an ly-o n-a n-a 1-rest / . 
33 See, e.g., SBA 's bumpy guidance, supra note 14. 
34 See, e.g., SBA SOP 50-10(6), pp. 152-57 (Oct. 1, 2020). 
35 See, e.g., id. 
Jo See Bushway, et al., Small Businesses, Criminal Histories, and The Paycheck Protection Program, 
supra note 9 at 8 (" Although we do not have complete data on race, we find that the original PPP 
restrictions differentially affected Black individuals. The nationwide data that we have in which the 
race of the owner is known suggest that 24 percent of the businesses affected by the original 
restrictions were owned by Black ind ividuals. This percentage could be much higher if Black 
owne rs are overrepresented among owners who have a missing racia l status in the records,"); 
Finlay, et al., Criminal Disqualifications in the Paycheck Protection Program, supra note 14 at 6 
("There is a disparate impact of (PPP) criminal justice-based disqualification criteria by race, sex, 
and age, witl1 Black and Hispanic men, younger men, and Black women experiencing higher tl1an 
average exclusion from PPP el igibility due to higher rates of contact with tl1e criminal justice 
system in each (of the seven state (sstudied.)"). 
37 See note 24. 
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,:,{). First 
(j·v. Step 

Alliance 

September 27, 2021 

Honorable Joyce Beatty, Chairwoman 
United States House Committee on financial Services, Subcommittee on Diversity and Inclusion 
2129 Raybum House Office Building, Washington DC 205 15 

Honorable Ayanna Pressley, Ranking Member 
United States House Committee on financial Services, Subcommittee on Diversity and Inclusion 
2129 Raybum House Office Building, Washington DC 205 15 

Dear Chairwoman Beany and Ranking Member Pressley, 

First Step Alliance, a nonprofit organization committed to advancing successful reentry through improved 
access to financial services, would like to thank the Committee for holding a hearing on September 28, 2021, 
on eliminating barriers and increasing economic opportunity for justice-involved individuals. Fonnerly 
incarcerated people and tl1eir families face numerous obstacles tl1at impair their economic wellbeing and 
chances of achieving sustainable financial independence. This letter discusses some of the specific issues that 
can affect the ability of justice-involved individuals to access and benefit from mainstream financial services. 

Each year. more than 600,000 people. the majority of whom arc people of color and women, are released 
from our prison systems and attempt to rebuild their lives. While there is increasing support from reentry and 
other community-based organizations for housing and employment assistaJ1ce, when it comes to accessing 
affordable financial services, many of these individuals hit a roadblock. formerly incarcerated individuals 
frequently encounter a financial system that doesn't welcome them back into the mainstream, often forcing 
them to use check cashers, payday lenders and other high-cost, non-bank options. They have difficulty 
opening a checking account, have often had their identity stolen and find it nearly impossible to get a loan; 
they are frequently in debt due to fines and fees owed before and during their period of incarceration. 

First Step All iance recently published a report entitled Economic Wellbeing ofU.S Adults with Experiences 
with Incarceration & Unpaid Legal Costs.' The information and observations included in the report were 
based on data obtained from the 20 l 9 Federal Reserve Board Survey of Household Economic Decision­
making (SHl:D).' a study the Fed conducts every year to understand the range of financial challenges and 
opportunities facing fan1ilics in the United States. The report provides quantitative evidence of some of the 
economic issues and outcomes for fonnerly incarcerated individuals when compared to the general 
population. According to the study, one in five (20%) of U.S. adults have had a member of their immediate 
family imprisoned or jailed for at least one night. Access to financial services is a significant challenge for 
many justice-impacted individual s, who were 2x more likely to be unbanked or underbanked (32% vs.15%).' 
Excessive account fees, a history of banking issues, certain felony conviction.s, and the lack of valid 
identification, can contribute to this outcome. 

Prior banking problems and a c riminal record can effectively shut many justice-involved individuals out of 
mainstream financial services. Specia lty consumer reporting agencies, like ChexSystcms and Tclechcck, 

1 Spencer Watson, First Step Alliance, Economic Wellbeing of U.S. Adults with Experiences with Incarceration & 
Unpaid Legal Costs (July 2020) 
2 Federal Reserve Board, Report on the Economic Wellbeing o f U.S. Households in 2019 I May 2020) 

• First Step Alliance, supra note 1. 
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offer banks and credit unions a means to track and report consumers across the banking system.• Negative 
remarks on a consumer's report indicating they arc a "high risk"' can lead to a checking or savings account 
denial by a financial institution. About 80% of banks and credit unions use ChexSysrems to assess consumer 
risk, and so blemishes on a report can prevent many individuals witl1 prior convictions or banking issues 
from opening accounts at the majority of financial institutions.• Based on anecdotal infonnation and 
comments on a blog post from Successful Release,• previously established accounts can also be flagged at 
any time, triggering an account closure. TI1is can happen for a number of reasons, including tmpaid overdraft 
fees accumulated during incarceration. 

TI1e Bank Secrecy Act and Anti-Money Laundering regulations (BSA/AML) conccming identity verification 
also contribute to account opening barriers for fonncrly incarcerated people. Under AML requirements, 
financial institutions must implement a written Customer Identification Program (CIP) that minimally 
includes obtaining certain infonnation from the customer to reasonably verify their identity. For an 
individual, this includes name, date of birth, residential address (or address of next of kin) and social security 
number. According to the February 202 1 Federal Financial lnstillrlions Examination Co11ncil (FF/EC) 
BSAIAML Eraminarion Manual: 

The C!P rule gives examples of the rypes of documents thar may be 11sed to verijj, a customer ·s 
ide111ily. The rule rejlec1s the federal banking agencies· expec1a1io11s !hat. for most cus/Qmers 
who are individuals. banks review an unexpired govemme111-issued form of ide111ijica1ion 
evidencing a c11sto111er's nalionality or residence and bearing a pho!ograph or similar 
safeg11ard: examples incl11de a driver's license or passport. However. 01her Jorms of 
ident/fication may be used if they enable the bank toform a reasonable belief1har ii knows rhe 
true idenlity of the customer. -

Obtaining or reinstating a driver's license or passport can be extremely difficult for many fonncrly 
incarcerated people. Often they arc prevented from getting a driver's license under state law because of 
unpaid court costs and probation fees, prior traffic violations, or child support tl1at has accrued during thei r 
i.ncarccration. As a drivers license is the most widely accepted fonn of identification, justice-involved 
individuals are less able to open bank accounts and may also be prevented from entering into other financial 
or contractual obligations. such as lease agreements. 

Further adding to economic barriers are die challenges justice-impacted individuals encounter in accessing 
credit. Traditional credit scoring metrics, such as d1ose used in the FICO score or VantageScore, vastly 
reduce !he likelihood of credit approval for fonncrl y incarcerated people. According to a research study by 
Abhay Ancja (UC Berkeley) and Carlos F. Avenancio-Lcon (Indiana Univ - Bloomington), each year of 
confinement leads to a drop of 32 points in a person's credit score.s The researchers find tl,at as the system is 
currently designed, the drop in credit score. inability to open a checking account, or access credit or other 
mainstream financial services have die unintended consequence of increasing recidivism by 20%. 11,e report 
concludes by stating that financial inclusion and having access to mainstream financial services - checking 
and credit accounts - are critical for successful ex-offender reintegration and a reduction in re incarceration. 

4 Mehrsa Baradaran, How the Other Half Banks: Exclusion, Exploitation, and the Threat to Democracy (Harcourt 2017) 
s Spencer Tierney, NerdWallet Blacklisted by ChexSystems? What to Know (December 17, 2020) 
6 Adam Sanders, Successful Release, Guide to Opening a Bank Account For Felons (October 2015) 
7 FFIEC BSA/AML Examination Manual, Customer Identification Program dated February 2021 (accessed September 
23, 2021) 
3 Abhay P. Aneja, Carlos F. Avenancio-Le'on, No Credit For Time Served? Incarceration and Credit-Driven Crime Cycles 
(May 2020 Abstract) 
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ll1e damage to an individual's credit has severe implications. Consider the following: nearly I in 6 people 
with personal or family experiences with prison or jail have "poor" or ··very poor'' credit scores. 2x more 
often than those witl1out these experiences. Little to no credit, or damage to their credit while incarcerated, 
can prevent fonnerly incarcerated people from qualifying for even a small loan. More than I i,1 3 people 
were turned down for credit in the previous year. nearly 2x more often than for the general population.9 

lnability to obtain credit1 particularly to finance cars, businesses or homes, greatly impairs someone ·s 
capacity to rebuild their life, achieve financial security, and create long-term wealtl1 for themselves and their 
families. 

Bank fees and other account te rms and conditions arc yet another barrier to entry. According to an article 
published in the Berkeley Economic Review: 

... the banking system is not designed with low- and middle-class households in mind. At major 
banks. such as Wells Forgo. Chase. and Bank qf'America. 25 ta 40"/o ql checking accounts are 
simply not profirable and are described as "money losing. •· To combat this. overdraft fees. debit 
cord swipe fees. A1M withdrawal fees. wire transjer charges, among other charges and fees are 
imposed. 11,ese charges that appear aro11nd every corner of !he banking system create a 
significant b11rden and barrier of entry for low- and middle-income individ11als. 10 

Exclusion from traditional banking and credit products forces many fonnerly incarcerated people to rely on 
altemativc financial services (AFS), such as payday lenders, check cashers, and pawnshops, for their 
financial needs. bi fact, justice-impacted individuals and their family members arc 2x more likely tlian the 
general population to have used one or more a ltcmativc financial scrviccs.11 

Alternative financial services arc often predatory in nature, and do not provide individuals with opportunities 
to save, build credit or develop financial security. However, it should also be noted that certain bank fees can 
be even more costly, and, as such, may also contribute to the high use of AFS for low-income households. 
11,e Berkeley Economic Review elaborates on this issue: 

Despite the high risk thar comes with these services, they are often the only financially feasible 
option/or low- and moderate-income individuals. However. the annual percenlage rates/or 
payday loans are between 300 and 600%; if overdraft fees were treated as a payday loan thal is 
repaid within three days. the APR would be 1700% Considering the fact that 12 million 
Americans take 0111 payday loans each year. multiple times a year. and the assumplion is made 
that /f'!hese Americans turned tofinancial inslirulions. they would incur overdra.fifees in place of 
payday loans. overdraft fees would become far too burdensome and costly for low-Income 
Individuals. This is the very reason that low- and moderate-income individuals tend ro turn 10 

.financial alternatives.for their banking needs. ,z 

11,e opportunity to acquire financial knowledge is also limited for justice-impacted individuals. According to 
the Center for Financial lnclusion/Accion, Basic 11nderstanding of how to manage personal finances and 
~Oiciently allocate earnings are crucial components of ensuring offenders do not furn back 10 crime in 

• First Step Alliance, supra note 1. 
10 Berkeley Economic Review, Banking and Poverty: Why the Poor Turn to Alternative Financial Services (April 15, 
2019) 
11 First Step Alliance, supra note 1; Rachel Morpeth1 Center for Financial lndusion/Accion, Financial literacy for 
Convicted Felons: A Way to Lower Recidivism? (November 21, 2019) 
12 Berkeley Economic Review., supra note 10. 
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desperalion." Although a number of reentry programs offer financial education workshops, their efficacy is 
generally limited because ofd1eir short-tenn nature. Financial education is needed over a longer period to be 
effective for those ind.ividuals who do not have any prior knowledge or managed a bank account in the past. 
Recognizing the critical importance of improving access to fi nanc ial education prior to someone 's release 
from prison, in 2017, die Pennsylvania Department of Corrections and Pennsylvania Department of Banking 
and Securities (DoBS) created an intcragcncy collaboration to improve rccntrants' financial capability. A 
jointly published report detailed the findings over a one-year period, and presented some compelling 
infonnation on the potential connection between having a bank or credit union account and a lower rate of 
recidivism: 

One of the many challengesfoced by men and women returning to society - sometimes after 
decades of incarceration - is their unfamiliarity with.financial concepts and tools. Opening a 
banking accou111. using a credit card. or saving money can be oven••helming and intimidating. 
Often. ree/1/rants make mistakes with.finances beca11se ofa lack of knowledge. thus creating 
problems in their personal lives /hat can lead to narrower ranges of choices and bad decisions. 
History has shown these bad decisions have led to additional criminal charges and 
incarceration. Corrections · research has shown that 73 percent of ·s11ccessjid reentrants · (those 
0111 three or more years) had an account with a bank or credit union. Of 11ns11ccessfid reentrams 
(those recidivating b~(ore three years) only 39 percenl had acco11nts. '" 

ll1e mainstream banking system, as it exists today, is not very welcoming to low-income individuals, and 
justice-impacted people experience even greater challenges. While some financial institutions do offer 
second chance banking programs, these programs arc not widely available: only about 3% of credit unions 
and less than I% of commercial banks offer these accounts, and often the tenns and conditions arc less 
attractive and affordable than accounts available to general consumers. Most financial institutions impose 
high service charges and/or minimum balance requirements. as well as have othe r account restrictions. 
Furthem1ore, many banks and credit unions will not open accounts for individuals with certain types of 
felony convictions." Some fintech providers, such as Chime and Axos, provide ··uon-traditional'' banking 
alternatives for formerly incarcerated i11dividuals. as they appear to be more lenient in thei r account opening 
decis ioning process (i.e .. they do not use ChexSystcms). Products available on these platfom, s, however, arc 
generally limited to basic checking accounts and debit cards with relatively high usage fees. Additionally, 
consumers do not have access to financial guidance or to the more robust customer service banks and cred it 
unions typically provide. 

Suggestive of ways to move forward. in 2019, the Cities for Financial Empowcm1cnt Fund (CFE) created the 
Bank On national certification program to improve access to safe and affordable bank or credit union 
accounts. According to Bank On, tl,ere arc now approximate ly I 00 bank and credit union accounts certified 
as meeting thei r National Account Standards, a pricing template built around low costs and no overdraft 
fees.16 171esc developments are encouraging, but more work needs to be done d1at focuses on the specific 
banking issues fonnerly incarcerated individua.ls continue to face. 

13 Financial Literacy for Convicted Felons, supra note 11. 
14 John E. Wetzel, Pennsy·lvania Secretary of Corrections, Robin L. Wiessmann, Penns:ylvania Secretary of Banking and 
Securities Finances After Prison: A Collaborative Approach (February 2018) 

is Spencer Tierney, Chanelle Bessette, NerdWallet, Second Chance Checking Accounts Across the U.S. (August 13, 

20201 
1• Bank On (accessed September 24, 2021) 
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~

Rrst 
Step 

Al ,ance 

ll1crc arc several actions financial institutions can take to help reduce entry barriers for justice-impacted 
individuals: 

• When assessing consumer risk, in addition to die ' ·black box" infomiation obtained from reporting 
agencies, such as ChexSystems, FICO and VantageScorc, financial institutions should incorporate 
more holistic quantitative and qualitative evaluation criteria. Current algorid,ms used by d1esc 
agencies to calculate risk scores are primarily based on historical information; for many impacted 
individuals, this will result in a negative outcome. To address this issue, banks and credit unions 
might also consider using current and forward-looking data about the individual and their financial 
behavior, such as on-time bill payments, length of employment, and other metrics that point to 
responsible money management. 

• For identity verification purposes, financial institutions should consider accepting a lternatives to a 
driver' s license or passport, when these documents are not readily available - such as a prison or 
od1er state-issued photo id. Government regulatory g uidelines permit the use of other fom,s of 
identification that enable financial institutions to form a reasonable bclieftl1cy know the customer's 
tme identity. 17 

• All banks and credit unions should offer low-cost. no overdraft second chance programs to improve 
access to safe and affordable banking products for justice-impacted households. Credit counseling 
services and financial education resources should also be provided to these customers to help them 
create a roadmap to financial wellbeing. 

In summary, justice-involved individuals experience sign ificant issues when it comes to fair treatment in 
banking. As a population, they are largely unbankcd, unable to obtain the financial services they need to 
create a path forward. With limited access to mainstream financial services, it is very difficult for fonnerly 
incarcerated people to get back on u,eir feet, become productive members of society and achieve long-tern, 
financial health. 

11,e financial services industry should take a more holistic, supportive approach to addressing die financial 
challenges of this highly marginalized community. Past mistakes may not be indicative of future behavior, 
and everyone deserves a second chance. We respectfully request the Committee take steps to encourage 
banks and credit unions to examine their existing account opening policies and procedures, incorporate 
additional risk assessment criteria into their decisioning processes, and offer affordable, second chance 
programs for fonnerly incarcerated individuals. Removing some of the current financial services barriers will 
help drive economic empowennent and can result in more positive outcomes for many justice-involved 
people and their families, while also helping reduce recidivism. 

Sincerely, 

First Step Alliance 

email: info'{, firststcpal liance.org 
website: www firststcpalliancc.org 

CC: 

Honorable Maxine Waters, Chairwoman, United States House Committee on Financial Services 
Honorable Patrick McHenry, Ranking Member, United States House Committee on Financial Services 

17 FFlEC BSA/AML Examination Manual, supra note 7. 

s 
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_._ 
NAFCU 

3138 10th Stroot North 
AltinglOO, VA 12201-2149 
703.522.4770 I 800.336.4644 
f: 703.524.1082 
nafcuOnafco.org l nafcu.org 

National Association of Federally•lnsured Credit Unions 

September 27, 2021 

The Honorable Joyce Beatty 
Chairwoman 
Diversity and Inclusion Subcommittee 
Committee on Financial Services 
U.S. House of Representatives 
Washington, DC 205 15 

The Honorable Ann Wagner 
Ranking Member 
Diversity and Inclusion Subcommittee 
Committee on Financial Services 
U.S. House of Representatives 
Washington, DC 205 IS 

RE: Tomo.-row's Hearing Entitled "Access Denied: Eliminating Barriers and Incr easing 
Economic Opportunity for .Justice-Involved Individuals~ 

Dear Chairwoman 'Beatty and Ranking Member Wagner: 

I am writing on behalf of the National Association of Federally-Insured Credit Unions (NAFCU) in 
conjunction with tomorrow's hearing to examine means of promoting equal treatment in housing and 
the financial services industry for individuals who have come into contact with the criminal justice 
system. As you are aware, NAFCU advocates for all federally-insured not-for-profit credit unions 
that, in turn, serve over 127 mill ion consumers with personal and small business financial service 
products. 

NAFCU supports the aim of the draft " Expanding Opportunities in Banking Act'' in reducing barriers 
to employment on the basis of past minor offenses and hopes that this legislation is fomially 
introduced and receives consideration from the Financial Services Committee. A similar efT011 to 
reduce barriers to employment has been a National Credit Union Administration priority under the 
leadership of chairmen from both panics, and NAFCU was pleased to suppon the agency's Second 
Chance Interpretive Ruling and Policy Statement in 2019. Additionally, NAFCU suppons measures 
to increase access to financial services for all, including draft legislation before the Committee tha1 
would allow credit unions to add underserved areas to their fields of membership and H.R. 4590, the 
Pro11101i11g New and Diverse Deposilo1y l11sli11,1io11.1· Act, which would address the obstacles tha1 
impede the fom1ation of new credit unions like the proposed Returning Citizens CU. 

We thank you for the opponunity to share our thoughts on the imponance of fighti ng discrimination 
in the financial services sector. Should you have any questions or require any additional information. 
please contact me or Clark Derrington, NAFCU's Legislative and Regulatory Assistant, at 703-842-
2219 or cderrington@nafcu.org. 

Sincerely, 

Brad Thaler 
Vice President of Legislative Affairs 

cc: Members of the House financial Services Subcommittee on Diversity and Inclusion 

NAfCIJ I Your lli'ect Conooc,ion to Fodera! Mvooar:i. Education & Complionoo 
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■NATIONAL EMPLOYMENT 
LAW 
PROJECT 

Rebecca Dixon 
ExerutrveDlre<tor 

www.nelp.org 

NELP PfatlonalOffke 
908,~Suttt 
Sulte 1100 
New Y01k, HY 10004 
2t2•28S,302S 

Waslllngton, DC Offic• 

1350 Coont<UCUt Avt. ~w 
Sulte10SO 
Wa$h1ng:on, DC 2:0036 
202-640-6520 

Calltornla Office 
2030 Addison Slttel 
Sulte420 
8ecketw,CA947CM 
S10-982-5945 

Washington St,~ Otfke 
300 Lenora sueet IJ57 
Seattlfi, WA 9812-1 
206-32<-4000 

September 24, 2021 

T11e Honorable Joyce Beatty 

Chairwoman, Subcommittee on Diversity & Inclusion 

U.S. House Committee on Financial Services 

2129 Rayburn House Office Building 

Washington, D.C. 20515 

RE: Subcommittee Hearing on '"Eliminating Barriers and I ncreasing Economic 

Opportunity ror Justice-Involved Individuals" 

Dear Chairwoman Beatty. 

On behalf of the National Employment Law Project (NELP), I write to submit the following 

information for the record in advance or the subcommittee's September 28, 2021 hearing. 

"Access Denied: Eliminating Barriers and Increasing Economic Opportunity for Justice­
Involved Individuals." 

Founded in 1969, NELP is a leading nonprofit advocacy organization with a mission to build 

a just and inclusive economy where all workers have expansive r ights and thrive in good 
jobs. Together with local, state, and national partners, NELP advances its mission through 

transformative legal and policy solutions, research, capacity-building, and communications. 

Our primary goals are to bulld worker power, dismantle structural <'Ind institutional racism. 

and to ensure economic security for all. In conjunction with allies across the country, NELP 
works to e liminate the barriers to employment that people with records face and to examine 
connections between the labor market and carceral systems. 

Thank you for the opportunity to submit the following information about improving access 
to financial services jobs for workers with records. Congress has the obligation and 

opportunity to both reform the laws that lock people with records out of financial services 
jobs and dem.ind better of employers who unnecessarily screen out qualified workers wi th 

records. TI1ank you again for your time and attention to this important issue. 

Respectfully submitted, 

~~ 
~ethAvery 

Senior Staff Attorney 

bavery@nelp.org 

510-663-5708 
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■NATIONAL EMPLOYMENT 
LAW 
PROJECT LffiER FOR THE RECORD I SEPTEMBER 2021 

Submitted for the Record by Beth Avery 
National Employment I.aw Project 

Access Denied: Eliminating 
Barriers and Increasing 
Economic Opportunity for 
Justice-Involved Individuals 

Hearing before the 
U.S. House of Representatives 
Committee on Financial Services 

Subcommittee on Diversity and lm;:lusion 

September 28. 2021 

Bet h AYery 

Senior Staff Attorney 

N•tlonal Empkr;rnent lllw Project 

20~ Addl$0n Street, Suite 420 
Serketev, Callfomla 94?04 

St0-663-5708 

bav+ry@nelp,ora 
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Improving Access to Financial 
Services Jobs for Workers with 
Records 

Introduction 

Chairwoman Beatty, Ranking Member Wagner, and members of the subcommittee, thank 

you for your attention to this important issue. I appreciate the opportunity to submit this 

information for the record ahead of the subcommittee's September 28, 2021 hearing, 

"Access Denied: Eliminating Barriers and Increasing Economic Opportunity for Justice­

Involved Individuals." I am Beth Avery, a senior staff attorney with the National Employment 

Law Project. 

Founded in 1969, the nonprofit National Employment Law Project (NELP) is a leading 

advocacy organization with a mission to build a just and inclusive economy where a ll 

workers have expansive rights and thrive in good jobs. Together with local, state, and 

national partners, NELP advances its mission through transformative legal and policy 

solutions, research, capacity-building, and communications. Our primary goals are to build 

worker power, dismantle structural and institutional racism, and to ensure economic 

security for all. In conjunction with a llies across the country, NELP works to eliminate the 

barriers to employment that people with records face and to examine connections between 

the labor market and carceral systems. 

Workers with records need and deserve reliable access to income through employment. 

They deserve safe, good-paying, stable jobs. But a huge proportion of the millions of people 

with records are denied work because of overly broad and unnecessary barriers enacted by 

law or employer bias. Even when they find work, people with records can expect to earn less 

for the rest of their lives. 

Because of massive investments in a legal system that criminalizes and incarcerates people 

of color, Black and Latinx people are much more likely to have a record than white people. 

Laws and employer policies that exclude people with records, therefore, disproportionately 

impact Black and Latinx workers, who already face higher unemployment and worse pay 

than white workers. In fact, a disproportionate share of people in underpaid, insecure, and 

unsafe jobs are Black and brown. But occupational segregation is not inevitable or 
accidental; excluding people with records from good jobs represents one set of policy 

choices that reinforces it. 

NELP I IMPROVING ACCESS TO FINANCIAL SERVICES JOBS FOR WORKERS WITH RECORDS I SEPTEMBER 2021 
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The financial services sector is overwhelmingly white and grows even more so as you move 

up the corporate ladder. The exclusion of people with records contributes to the lack of 
Black and Latinx employees in the sector. Federal laws unnecessarily prohibit financial 
services employers from hiring many people with records. Legal barriers, however, are not 

the sole mechanism locking out people with records. Employers also respond to the stigma 
of a record and choose not to hire eligible and qualified workers with records. Both laws and 
employer practices must change if meaningful steps are to be taken toward improving access 
to good jobs for people with records and racially integrating the financial services workforce. 

Excluding Workers with Records from Good Jobs Contributes to a Racially 
Segregated Workforce 

A massive population of people with records, who are disproportionately Black and Latinx, 
are systematically locked out of good jobs and careers across the country because of 
unnecessary barriers erected by both lawmakers and employers. Their exclusion holds back 

Black and Latinx families, in particular, and contributes to racial wage and wealth gaps. 

The Stigma of a Record Destroys Job Pros pects, Especia lly for Black Workers 
The United States imprisons more of its people than any other nation.' More than 70 million 

people-or nearly one in three adults-have an arrest or conviction record that can show up 
on an employment-related background check.2 Over 600,000 people return to their 
communities following a term of incarceration every year.3 

For a variety of reasons, ranging from over-policing and racial profiling to racist charging 
and sentencing decisions, the people impacted by mass criminalization are 
disproportionately Black and Latinx.• On average in state prisons, Black people are 

incarcerated at over five times the rate of white people; in five states. at over 10 times the 
rate.5 Nearly one-third of adult Black men have a felony record, as compared with 8 percent 
of the overall adult population.• These race disparities cannot be attributed to significantly 

different rates ofoffending.7 

The stigma of a record can destroy employment prospects, having an especially unfair 
impact on Black workers. Not only are Black communities more impacted by mass 

incarceration, but Black workers are penalized in the labor market more harshly than white 
workers for having a record.a Simply put, bias against workers with records is inseparable 

from anti-Black racism. Unemployment statistics make this connection especially obvious. 

The unemployment rate for Black workers has remained double that of white workers 
throughout the past 50 years.• Meanwhile, workers who have been incarcerated are four to 
s ix times more likely to be unemployed than other workers.'° In fact, pre-pandemic 

estimates put the unemployment rate for formerly incarcerated people higher than peak 
unemployment during the Great Depression (24.8 percent).11 In 2008, when the general 
unemployment rate was just 5.8 percent, an estimated 27.3 percent of formerly incarcerated 
people were unemployed.12 

The challenges faced by workers with records are compounded by issues of racial and 
gender justice. While someone who has been incarcerated is much more likely to be jobless, 

it is especially likely for Black men and women with records.13 White men and women face 

NELP ( IMPROVING ACCESS TO FINANCIAL SERVICES JOBS FOR WORKERS WITH RECORDS I SEPTEMBER 2021 
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unemployment rates 14 percent and 18 percent higher, respectively, if they have been 
incarcerated.14 Black men and women see much greater prison penalties: formerly 
incarcerated Black men and women see unemployment rates 27 percent and 37 percent 
higher, respectively, than their counterparts who have not been incarcerated.15 

Locking workers with records out of employment is unfair not just to those workers, but also 
to their families, neighborhoods, and communities. Quality employment is critical to 
successfu lly rejoining one's community after incarceration: studies show that employment is 

the single most important influence on decreasing recidivism •6 and that higher wages 
translate to lower recidivism.17 

When people with records can't access work, their families suffer. Needlessly blocking 
people with records from good jobs means their children and families are less likely to 

receive the resources and opportunities they deserve.18 Nearly half of U.S. children have at 
least one parent with an arrest or conviction record.19 Black households disproportionately 
lose wage earners first to incarceration and then to a labor market that excludes people with 
records. One in nine Black children have an incarcerated parent as compared with 1 in 57 

white children.20 All told, mass incarceration significantly contributes to poverty and helps 
explain why poverty has remained high despite general economic growth in recent 
decades.21 

Disadvantaging Workers with Records Exacerbates Occupational Segregation 
Unemployment statistics, while important, don't tell the full story. Across the nation, 

working people of color are segregated into the lowest paid, least stable, and most 
dangerous jobs.22 After controlling for education, 87 percent of occupations in the United 
States can be classified as racially segregated.23 This stratification perpetuates racial wage 

gaps and contributes to a growing racial wealth gap. The median Black household holds 
approximately 12 cents for every dollar of wealth held by the median white family.z• Black 
women earn just 63 cents for every do llar earned by a white man-whether they both have 

less than a high school education or advanced degrees. 

Labor market inequity is especially apparent for workers with records, who are typically 
expected to be grateful for even the worst job opportunities. People with records are often 

offered only jobs that a re temporary, pay inadequate wages, and provide little or no chance 
for advancement25 When acceptable jobs aren't available, they don't have the luxury to wait 

for something better to come along. People under court surveillance, including those on 
parole or probation, are often forced- under threat of reincarceration-to accept underpaid, 
dangerous, and unstable work.Z6 

Black workers earn less than white workers at all levels of education, and the gap has only 
gotten worse in the past 20 years.27 Having a record further reduces wages for a person's 

entire life. That reduction reinforces the racial wage gap because workers with records are 
disproportionately Black and Latinx. After incarceration, individuals can expect their wages 
to drop for the rest of their lives, resulting in their lifetime earnings being cut in half.28 TI1ose 
who have been convicted but not incarcerated also see wage decreases that last for the rest 
of their lives.29 Even a misdemeanor conviction reduces annual earnings by an average of 16 
percent30 All told, the communities of people with conviction records lose total income 
equal to $372.3 billion each year.31 

NELP ( IMPROVING ACCESS TO FINANCIAL SERVICES JOBS FOR WORKERS WITH RECORDS I SEPTEMBER 2021 
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Jobs in the Overwhelmingly White Financial Services Sector Must Be Opened 
to People with Records 
Occupational segregation is apparent throughout the economy32 and within the financial 

services industry. The financial services workforce is overwhelmingly white, especially in 

senior positions. Black and Latinx workers who make it through the door and are hired into 

the sector are concentrated in the most junior, lowest paid jobs. Black and Latinx 

representation among workers at large finance and insurance companies drops steadily and 

significantly as you move up the corporate ladder.33 Nearly 9 in 10 oft he highest paid, 

senior-most employees at such companies are white.34 At that top level. Black workers 

represent just 2.6 percent, a nd Latinx workers just 3.7 percent, of employees.35 

Despite growing evidence that diverse companies perform better36 and increasing talk 

across the industry about the value of racial diversity, Black representation among mid- and 

executive-level pos itions in financial services has actually decreased in recent years.37 

Financial services companies must therefore redouble their efforts toward hiring, retaining. 

and promoting Black and Latinx workers-and be held accountable for doing so. That 

endeavor will require a fresh examination of the ways employers may be locking out 

workers of color and inhibiting their success once hired, including the refusal to hire people 

with conviction records. 

Sometimes laws keep people with records from accessing stable careers and good jobs.38 Just 

as often, however, employer bias against the stigma of a record is to blame. One landmark 

study observed dramatic drops in employer callback rates when job applicants made their 

records known: callbacks halved for white applicants with records and dropped by two­

thirds for Black applicants with records.39 Underlining the potency of anti-Black racism, the 

study also found that white applicants with records received a higher rate of callbacks than 

Black applicants without a record.•• 

Expanding employment opportunities for people with records is not a silver bullet to undo 

the effects of centuries of systemic racism in the labor market. And opening financial 

services jobs to workers with records will not alone erase the employment struggles of 

people with records. Nevertheless, opening good jobs in financial services to people with 

records can help contribute to a more racially integrated workforce. It is one strategy that 

legislators a nd financial services companies alike must undertake to address the undeniable, 

ongoing problem of racial segregation in the industry. 

Legal Restrictions on Hiring Workers with Records in Financial Services 

Must Be Substantially Narrowed and Processes Streamlined 

Several federal laws must be reformed to remove unnecessary restrictions against hiring 

people with records in financial services. Overall, the restrictions in these laws are much too 

broad. Exclusions apply to offenses unrelated to jobs in finance and offenses that occurred 

long ago. Restrictions apply to even positions that don't access sensitive information or 

funds. Even when exceptions to disqua lification are possib le via agency approval, the 

processes for obtaining such a pproval are burdensome and lengthy, creating barriers in 

themselves. 

NELP I IMPROVING ACCESS TO FINANCIAL SERVICES JOBS FOR WORKERS WITH RECORDS I SEPTEMBER 2021 
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Because the most broadly applicable and sweeping restrictions are included in the Federal 
Deposit Insurance Act, I will focus my testimony on that law. But other federal laws, 
including the Federal Credit Union Act, Truth in Lending Act, and Securities and Exchange 
Act, a lso contain employment restrictions in need of reform. Clearly, legislators and agency 

personnel have been responding to the stigma of a record more than to facts and logic when 
creating these laws and their implementing regulations. 

Federal Deposit Insurance Act 
Section 19 of the Federal Deposit Insurance Act (FDI Act)41 is not appropriately tailored to 
its purported purpose of protecting consumer finances. In short, the restrictions are too 
broad They include too many offenses over too long a period and apply to too many job 
positions. Moreover, the requirement for people with covered offenses to obtain pre­
clearance from the Federal Deposit Insurance Corporation (FDIC) is unworkable in 

practice-burdening individuals and costing them the very jobs for which they need the 
clearance. 

Overly Broad Restrictions 
Section 19 imposes hiring limitations on all positions with a federally insured depository 
institution. Disqualifications are not limited to individuals whose job allows them access to 
funds or sensitive information. Nonsensically, the same broad exclusions apply whether an 

ind ividual is applying to be a bank president or to perform clerical or custodial tasks. On 
their face, these exclusions are unfair, and further analysis reveals that they 
disproportionately hold back workers of color. 

The law prohibits FDIC-insured institutions from hiring anyone convicted of a wide array of 
"covered offenses" without first obtaining consent from the FDIC. Covered offenses are 

defined as those involving "dishonesty or a breach of trust or money laundering."42 Those 
categories should be narrowed. They are overbroad and include numerous offenses that are 
not related to working in financial services. For example, they include all controlled 

substances offenses with the sole exception of "simple possession."43 Not only are drug 
offenses unrelated to financial services, but these exclusions disproportionately and Lmfairly 
exclude Black workers because of the misguided and racist "war on drugs." White people are 
more likely to sell illegal drugs, but Black people are far more likely to be arrested for drug 

offenses.44 Section 19's broad exclusionary categories needlessly lock out workers with 
unrelated offenses from working in financial services. 

Any time limit on covered offenses is also missing from Section 19. A worker must proceed 

through the same approval process whether a conviction occurred less than one year ago or 
20 years ago. Academic research demonstrates that this lifetime reqLtirement is unnecessary 
and unwise. One notable study concluded that, six or seven years after release, the likelihood 
of committing an offense was only marginally higher for a formerly incarcerated person than 

for the general population.•• More recent research concluded that, after a relatively short 
time, ranging from three to seven years for different offenses, the probability of a new arrest 
for an individual with a record fell below the probability for the general population.46 

Section 19 also includes various blanket bans with no possibility of exception by the FDIC. 

For a period oflO years after conviction, no FDIC consent is possible for an offense listed in 
Section l 9(a)(2).47 As explained above, 10 years is an overly long period of exclusion that is 

NELP I IMPROVING ACCESS TO FINANCIAL SERVICES JOSS FOR WORKERS WITH RECORDS I SEPTEMBER 2021 6 
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unsupported by data. Even if all listed offenses are finance-related, any blanket ban is wrong 
because it automatically disqualifies individuals without a case-by-case assessment. We only 
need to look at the unfair consequences of mandatory minimums or "three strikes" rules in 
the sentencing context to understand that the lack of any possibility for exception can lead to 

extreme and unfair outcomes. 

Finally, Section 19 and its rules are unnecessarily confusing when it comes to determining 
whether an individual with any particular record must apply for FDIC consent. That 

determination requires at least a two-step analysis. First, the individual and bank must 
determine whether an offense is "covered," and then, they must determine whether that 
covered offense is "de minimis."48 The FDIC categorizes certain insignificant covered 
offenses as "de minimis," and, for those offenses, FDIC consent is automatically granted.49 

This complicated analysis makes it harder for workers to determine if they need to apply for 

FDIC consent and may also lead banking employers to erroneously assume that certain 
workers need FDIC consent. 

Overly Burdensome Process for Obtajnjn~ EPIC Consent 
Even when FDIC consent is possible. the process for obtaining that consent is itself a barrier. 
Receiving consent typically involves a burdensome application process that does not operate 
as designed. 

The complexity and burdensome paperwork required by the application process inhibits 
people from even applying for FDIC consent. Overall, few Section 19 applications are 

submitted to the FDIC, and even fewer are pursued to completion. Between 2008 and 2018, 
a total of approximately 1,200 Section 19 applications were filed.50 That translates to 
approximately 110 applications per year across the country. Almost halfofthose 

applications were withdrawn or otherwise abandoned before the FDIC reached a decision.s• 

Applicants must gather and submit much information to the FDIC. In addition to submitting 

the app lication form and fingerprints for an FBI background check, individuals are required 
to submit complete court records for their past offenses. Such records can be costly to 
obtain, and it can take applicants months to gather them. Some records, such as for very old 
offenses, can be impossible to obtain. 

After gathering the required information and submitting their applications, individuals must 

wait for the FDIC to complete its review. They may not work in a bank while their 
application is pending. From the time an application is received until the FDIC makes a 

decision, applicants are required to wait an average of106 days for the more common 
individual waiver applications and 52 days for bank-sponsored applications. If an individual 
had a job offer to work in a bank when this process began, it is likely long gone by the time 
the process is completed. 

An application for FDIC consent must be "bank-sponsored" and filed by the employer on 
behalf of the individual unless the FDIC grants a waiver of that requirement for "substantial 
good cause" shown.52 By and large, however, employers decline to sponsor the applications 
of workers. Between 2008 and 2019, less than 14 percent ofSection 19 applications were 
bank-sponsored.SJ 
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Employer refusal to sponsor worker applications is especially unfortunate because 
sponsored applications require a shorter time for review and are more likely to be approved. 
Individual waiver applications must be reviewed by both the FDIC regional and national 
offices, whereas bank-sponsored applications need be reviewed only by the regional office. 

The average time to review a sponsored application in 2018 was less than half the time 
required for individual waiver applications.54 

Bank-sponsored applications are generally more successful. In 2018,55 for example, 56 

percent of bank-sponsored applications were approved as compared with 32 percent of 
individual waiver applications.56 This difference may be partially explained by the fact that 
the FDIC assesses bank-sponsored applicants for the specific position into which they are 
being hired. The FDIC considers factors including (1) the position to be held, (2) the amount 
of influence and control the person will be able to exercise over the management or affairs of 

the institution, a nd (3) the ability of management of the insured institution to supervise and 
control the person's activities.57 Thus, for a bank-sponsored applicant to be a bank teller, the 
FDIC would consider the nature of his or her past offense and the relationship to that specific 
job. However, because individual waiver applicants are not being hired by a specific bank 

into a specific position, they are evaluated by the FDIC as if they could work in any bank in 
any position, from bank teller to bank president 

Finally, the process unnecessarily pttnishes people who apply for and are denied FDIC 
consent. When the FD IC denies a Section 19 application. the person's full name. city of 
residence, and past conviction information is posted on the FD I C's website for anyone to find 

for years to come.58 Online availability of record information is already a problem for anyone 
with a ny record; the FDIC does not need to pile on.59 Putting this information online to be 
found through a basic internet search undermines "ban the box" laws across the country, 

which seek to defer employer access to record information. Furthermore, posting these 
Section 19 denials on line does not help with compliance. Workers with relevant records 
must affirmatively show that they have obtained FDIC consent; in terms of a person's ability 

to work at a bank, never applying is equivalent to being denied. Posting denials on line also 
creates a perverse incentive for individuals to withdraw their applications before receiving a 
determination, thus undermining the utility of FDIC data on success and denial rates. 

Federal Credit Union Act, Section 205(d) 
Section 205(d) of the Federal Credit Union (FCU) Act largely mirrors Section 19 of the FDI 

Act Therefore, the criticisms offered above app ly to the law governing credit unions and the 
agency regu lating them, the National Credit Union Administration (NCUA). 

In addition, because the NCUA generally follows the FDIC in making regulatory changes, 
there appears to be significant lag time between the FDIC amending its rules and the NCUA 
updating its rules to match.60 This means that July 2020 improvements to the FDIC rules 

have not yet been extended to the NCUA rules. For example, the NCUA continues to require 
agency consent for simple drug possession offenses as well as sealed offenses and some 
expunged offenses, and its category of"de minimis" offenses remains narrower than under 
the FDIC.61 At the very least, NCUA rules should not be stricter than FDIC rules. 
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Truth in Lending Act 
Like the FDI Act and FCU Act, the Truth in Lending Act (Ti LA) creates exclusions that are not 
appropriately tailored to the purpose of protecting home loan borrowers. TILA and its 
implementing regulations62 impose restrictions on who may be hired as a '1oan originator in 

a consumer credit transaction secured by a dwelling."63 "Loan originator" is defined as a 
person who takes an application, offers. arranges, assists a consumer in obtaining or 
applying to obtain, negotiates, or otherwise obtains or makes an extension of consumer 
credit for another person.&t 

While the TILA restrictions apply to a subset of the workers covered by Section 19 of the FDI 
Act, the restrictions applicable to those workers (home mortgage loan originators) impose 
broad, blanket bans. Institutions may not hire someone to work as a home mortgage loan 

originator anyone who has (a) been convicted within the preceding seven years of any 
felony, or (b) ever been convicted of a "felony involving an act of fraud, dishonesty. a breach 
of trust, or money laundering.''65 

TILA's prohibition on workers convicted of any felony within seven years-even if that 

felony is completely unrelated to financial services- constitutes an absurdly broad blanket 
exclusion. Similarly, a lifetime exclusion for a broad (and vaguely defined) category of 
offenses is unfair and unwise. As explained above, old and unrelated records lack any 
predictive value. While the value to consumers of any record-based exclusions is 

questionable, at a mininrnm, exclusions should be substantially narrowed to include only 
those felony convictions that are both recent and directly related to the specific duties of 
loan originators.66 

Currently, only very limited exceptions to Tl LA's broad prohibitions exist. First, expunged or 

pardoned convictions are notdisqualifying.67 Second, employment is not prohibited if the 

employee received consent from the FDIC or NCUA through the processes described above.68 

This second exception trnderlines the importance of improving the rules and process for 

obtaining FDIC or NCUA consent Confusingly, some people may be held back by TILA even 
though their offenses are so insignificant that they need not obtain FDIC consent. For 
example, an individual with a sealed offense or conviction record for simple drug possession 

need not obtain FDIC consent; nevertheless, that person may be prohibited from working as 
a loan originator by TILA and not fall into one of the narrow exceptions. 

While increased government oversight of loan originating institutions is a worthwhile goal 
to avoid a repeat of the 2008 financial crisis, excluding individual workers with records from 

employment with loan originator organizations does not address that system-wide problem. 
Instead, it punishes individual workers with records who deserve access to good jobs to 
support themselves and their families. 

Securities Exchange Act of 1934 
Section 3(a)(39) of the Securities Exchange Act of 1934 (Exchange Act) imposes restrictions 
on who may be hired by broker-dealer firms regulated by the Financial Industry Regulatory 
Authority (FINRA). Those restrictions apply to all employees who sell securities; regularly 
have access to the keeping, handling, o r processing of securities, monies, or the original 

books and records relating to securities or monies; or supervise someone who performs 
those job duties. 
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Fl NRA-regulated entities are largely prohibited from employing (in the above-described 
positions) an individual who has been convicted within 10 years of any felony or certain 

misdemeanors.69 For the same reasons described above, 10 years is unreasonably long and 

"any felony" too broad a category of exclusions. Even the list of exclusionary misdemeanors 

is lengthy.70 These restrictions should be substantially narrowed to convictions that are both 
recent and directly relevant to the regulated jobs. 

Obtaining an exception to the blanket disqualifications via consent of FINRA and the 

Securities and Exchange Commission (SEC) involves a costly and lengthy process.71 A Fl NRA­
regulated entity must sponsor the association of the disqualified person via Form MC-400 

and pay associated fees. The application process can take many months and involves several 

levels of review. Typically, both FINRA and the SEC must approve the employment of the 
individual. 

Financial Services Employers Share Responsibility for Opening the Sector 
to Workers with Records 

Even if legal barriers to working in financial services are removed, workers with records will 
continue to face employer-created barriers unless financial services companies are held 

accountable for increasing access to good jobs. Employers in the sector regularly go well 

beyond legal requirements and screen out qualified workers with records. Those employers 
have a responsibility to do better. 

We all must play our part to reform the systems that have left 70 million people with records 

and compensate for the harms of decades of overcriminalization, mass incarceration, and a 
racially segregated workforce. That includes employers in the financial services sector. 

Indeed, because of its racist history-from its role in anti-Black s lavery to redlining to race 
disparities in lending72- the U.S. financial services industry owes a special debt to the crisis 

of anti-Black wealth inequality. Employers have a significant opportunity to change lives for 

the better by extending good job opportunities to people of color and people with records. 
We must hold them accountable and ensure that they do not shirk that important 

responsibility. 

Section 19 of the FDI Act Should Require More of Employers 
Even with existing Section 19 restrictions in place, financial services employers could 

implement processes that minimize the exclusionary effects of those rules. For example, 
banks could notify applicants that FDIC consent is possible, allow prospective employees 

time to obtain FDIC consent, or sponsor the Section 19 applications of selected candidates. 

But financial services employers largely fail to take any of these steps, demonstrating how 

little employers are willing to do voluntarily to support workers with records. We must 
demand more of them. 

Banks Do Not Sponsor Section 19 Applications 
Even though bank-sponsored applications are generally more successful and take a shorter 

amount of time to process, most banking employers typically refuse to sponsor the 

applications of individuals they would otherwise hire. In 2018,73 only 7 percent of Section 19 
applications were bank-sponsored.7• 
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Employer refusal to sponsor workers does not result from some hardship caused by the 
application. To the contrary, sponsoring a Section 19 application requires extremely little of 
an employer. In fact, the employer portion of the current application asks for five simple 
pieces ofinfonnation: (1) name of the company, (2) date, (3) address, (4) position in which 
the applicant would work. and (5) a brief description of the duties and responsibilities of the 
position.75 

When a bank sponsors a worker's Section 19 application. the employer is not required to 
"vouch" for the worker. By signing the application form, the employer confirms only 
awareness of the individual's conviction record, desire to hire the individual, and awareness 
of the need to obtain a fidelity bond for the individual (as banking employers do for most 
employees). 7<, Nevertheless. banking employers do not sponsor many applications. 

Banks Fail to Even Notify Workers to Obtain FDIC Consent 
Not only have banking employers refused to sponsor Section 19 applications, they have also 
failed to take even simpler steps. Records from litigation against Wells Fargo provide one 
salient example of a systematic failure to even inform applicants and current employees that 
FDIC consent was a possibility and would allow workers with records to begin or continue to 
work at the bank. 

Wells Fargo implemented fingerprint background checks for its current and prospective 
employees in 2010. Demonstrating utter disregard for the interests of its Black and Latinx 

employees and job applicants, the bank elected to summarily terminate all employees with 
Section 19 covered offenses and withdraw conditional offers from all job applicants with 
such convictions. Predictably, that course of action had stark impacts along racial lines. In 
the bank's home mortgage division, over the course of just 16 months, Wells Fargo 
terminated at least 136 Black employees, 56 Latinx employees, and 28 white employees 
because of their records. Then, between 2013 and 2015, Wells Fargo withdrew conditional 
offers from at least 1,350 Black or Latinx job applicants and 354 white job applicants. The 
screening policy clearly impacted Black and Latinx employees much more dramatically than 
white employees. Nevertheless, Wells Fargo gave them no chance to save their jobs by 

obtaining FDIC consent. The bank cared so little for these workers that it chose not even to 
inform them about the possibility of getting FDIC consent, let alone allow them time to 
obtain that consent 77 

The refusal of Wells Fargo and other banks to voluntarily sponsor Section 19 applications for 
their employees and job applicants-or even provide them with adequate notice about that 
process-highlights another needed reform to the FOi Act. Financial services employers are 
better positioned than individual workers to know about the laws and agency processes 
relevant to employment in the sector. Section 19 should therefore require that, when an 
employer learns that an employee or applicant's record includes a disqualifying offense, the 
employer must notify job applicants and employees about the possibility of and process for 
obtaining FDIC consent, including the right to ask the employer to sponsor their application. 
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Employers Routinely Find Ways Around Legal Requirements to Fairly 
Consider Job Applicants with Records 
Employers regularly choose to exclude workers with records, both when sorting initial 
applications and later in the hiring process. At the application stage, research reveals that 

callbacks halve for white applicants with records and drop by two-thirds for Black 
applicants with records.78 For that reason, it's crucial for employers to delay background 
checks until later in the hiring process, ideally after extending a conditional job offer-an 
approach known as "ban the box."79 

But "banning the box" is not sufficient. As demonstrated by the Wells Fargo example above, 
candidates with conditional offers and current employees may be treated unfairly. Financial 
services employers may choose to withdraw a conditional job offer from a candidate when 

Section 19 is not a barrier-and even when the worker's record is unrelated to e ither the 
duties of the job sought or financial services more generally. 

Located in Chicago, the Safer Foundation80 provides workforce support for individuals with 
arrest and conviction records. They have helped individuals with records obtain banking 

jobs in Chicago with the help of Cabrini Green Legal Aid.81 The following two client stories 
illustrate how qualified candidates may clear legal hurdles yet ultimately face rejection 
because of their records-even by financial services employers that have banned the box 
and taken some other steps to open their hiring processes to people with records. 

"Raven"02 is a 40-year-old mother of one. She was raised by a single mother in what she 

describes as a "poor community" in Chicago. In 2020, she was offered a position with a bank 
in Chicago. She recounts, "I was so happy, so relieved that I was actually going to have a 
career" and "a stable environment for me to work in." At that time, she was nearing the end 

of parole for a domestic offense from several years earlier. Despite her eligibility under the 
FDI Act, the bank withdrew her conditional offer after learning that she remained on parole 
despite having been released from incarceration almost two years prior. The bank 

responded to the stigma of her record even though her conviction was completely unrelated 
to financial services or her prospective job duties. Raven was "devastated" and 
"discouraged" by the rejection. "I know I'm a good person. I made a mistake, and that was my 

past, and that's not the person I am [today]." Like all people, Raven deserves a good job so 
that she can support herself and her family. 

"Steven"83 is a 32-year-old man who was a few credits away from earning his bachelor's 
degree when he applied to work at a Chicago bank in late 2019. Growing up, he didn't know 

anyone who worked at a bank, and banking jobs didn't seem accessible in his community. 
Following his interview in November 2019, a bank in Chicago offered him a job as a 
remittance processor on the spot. As part of the background check process, Steven obtained 
court records and police reports and paid to have them overnighted to the bank. Steven was 

eligible to work at the bank under the FDI Act. Nevertheless, a few days before his start date, 
the bank rescinded his job offer based on the stigma of a 2016 conviction. That conviction 
was unrelated to financial services or the job duties of a remittance processor. It had 
resulted in 14 clays of county jail time, and, in 2020, Steven was able to have it dismissed 
pursuant to California law. The rejection had "an emotional effect" on Steven, making him 

feel that he was "disappointing my fam ily" by "not be[ing] able to get a decent job to provide 
for myself." 
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These individual examples underline the importance of ensuring that workers with records 
are not excluded unless their past conviction is sufficiently recent and directly related to the 
regular duties of the job. 

Title VII of the Civil Rights Act of 1964 prohibits race discrimination in employment Because 
employers' use of criminal background checks can have a disparate impact on Black and 
Latinx people, record-based exclusions must be "job related for the position in question and 
consistent with business necessity."8• Consistent with federal case law, the Equal 
Employment Opportunity Commission (EEOC) advises employers to consider at least three 
factors when determining if an offense is job related: (1) the nature and gravity of the 
offense, (2) the time that has passed since the offense or the completion of the sentence, and 
(3) the nature of the job held or sought85 

Those factors represent the bare minimum, and employers must take them seriously and 
apply them in good faith. They should endeavor not to exclude a worker unless the past 
offense has a direct and specific negative bearing on the worker's ability to perform the 
duties of the job- not grasp for any articulable reason to exclude the individual because of 
the stigma of their record. 

Conclusion 

Congress has the obligation and opportunity to both reform the laws that lock people with 
records out of financial services jobs and demand better of employers who unnecessarily 
screen out qualified workers with records. Thank you for your time and attention. I am 
happy to answer any questions and may be contacted via email at bavery@nelp.org. 
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Statement for the Record 
House Financial Services Committee 

Subcommittee on Diversity and Inclusion 
Diane Y entel 

President & CEO 
National Low Lncome Housing Coalition 

September 27, 2021 

On behalf of the National Low Income Housing Coalition, I would like to thank you for the 
opportunity to submit a statement for the record for the September 28 congressional hearing, 
" Access Denied: Eliminating Barriers and Jncreasing Economic Opportunity for Justice-Involved 
Individuals." 

The National Low Income Housing Coalition (NUHC) is solely dedicated to achieving socially 
just public policy that ensures people with the lowest incomes in the United States have 
affordable, accessible, and decent homes. NUHC members include state and local affordable 
housing coalitions, residents of public and assisted housing, nonprofit housing providers, 
homeless service providers, fair housing organizations, researchers, faith-based organizations, 
public housing agencies, private developers and property owners, local and state government 
agencies, and concerned citizens. Whi le our members include the spectrum of housing interests, 
we do not represent any segment of the housing industry. Rather, we work on behalf of and with 
low-income people who receive and those who need federal housing assistance, especially 
extremely low-income people and people who are experiencing homelessness. 

Safe, affordable, accessible housing is the foundation upon which we build our lives, but 
millions of people with a conviction history are routinely denied access to a safe place to call 
home because of their involvement with the criminal-legal system. Fonnerly incarcerated people 
typically return to low-income communities where resources, panicularly affordable, accessible 
housing, are scarce. Nationally, there is a shortage of almost 7 million homes affordable and 
available to the lowest-income renters, and there is not a single state or congressional district in 
the country with enough affordable homes to meet the needs of the lowest-income people.1 

Across the country, 3,300 public housing authorities (PHAs) provide affordable public housing 
to approximately 1.2 mill ion low-income households.2 This stock of affordable homes is an 
invaluable asset for combatting housing insecurity and homelessness, but too often PHAs impose 
barriers to housing access that lock people with a conviction history out of the opportunity to live 
in federally assisted housing. The systemic bias inherent to the criminal-legal system has led 
Black, Latino, and Native people, as well as people with disabi lities and members of the LGBTQ 

1 Aurand. A .. Emmanuel, D .. Thrccl. D .. Rafi. I.. and Ycn1cl, D. 202 1. The Gap: A Shonage ofAJ[ordable Homes. 
National Low Income Housing Coalition. Retrieved from: hnps·//rcpons nlihc org/gap 
1 Depanment of Housing and U!ban Development. "Public Housing." Retrieved from: https://\\ww. hud.go1•/ 
program omcc~public indiirn housinglprograms/ph 
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community, to be disproportionately impacted by these barriers.3.4·
5 When people with a 

conviction history are unable to find safe, affordable housing, they are at an increased risk of 
housing instability, homelessness, and ultimately recidivism.6 

The Department of Housing and Urban Development (HUD) issued guidance in 2015 and 20 16 
for PH As and owners of federally assisted housing on the use of criminal and arrest records in 
tenant screening. However, the guidance on evaluating current and potential tenants is advisory 
rather than mandatory, giving PHAs and project owners broad discretion in screening out tenants 
with a conviction history and leading to overly restrictive policies that unjustly screen out 
tenants and neighbors. Moreover, because Black, Latino, and Native people, along with people 
with disabil ities and members of the LGBTQ community, are disproportionately represented in 
the criminal-legal system, overly harsh tenant screening policies may violate fair housing 
standards. 

Congress and the Biden-Harris administration should work together to reduce the barriers tenants 
with a conviction history face to obtaining safe, stable housing by providing additional guidance 
to PHAs and housing resources to those involved with the criminal-legal system. This committee 
can play a key role in mitigating the collateral consequences of a conviction history and ensuring 
j ustice-impacted individuals have a real opportunity for a second chance. To this end, we urge 
Congress and the Biden-Harris administration to: 

I. Enact the Fair Chance at Housing Act. The Fair Chance at Ho11si11g Act, introduced in the 
I l61

1, Congress by Representative Alexandria Ocasio-Cortez and then-Senator Kamala 
Harris, would require PHAs and owners of HUD-assisted housing to preform an 
individualized review of each applicant when considering criminal history during the tenant­
screening process. Housing providers would be required to consider mitigating evidence of 
past convictions and the totality of circumstances when presented by the applicant. PHAs, 
but not owners, would also be required to establish a review panel that includes at least one 
resident representative to conduct the individualized review. 

Housing providers would also be limited to considering only convictions that may be more 
likely to impact the applicant' s success as a tenant, such as felonies that resulted in a 
conviction and that threaten the health or safety of other tenants, employees, owners, or 
PHAs. PHAs and owners would be required to provide written notice to applicants of thei r 
screening policies and, in the event an application is denied, to provide written notice of the 
reasons for the denial and options for the tenant to appeal. The bill would also prohibit drug 

.\ The Sentencing Project. 2019. Repor1 10 rhe U11i1ed Nn1ions on Racial Disparities in the US Criminal Justice 
5),s·tem. RcLricvcd from: huos·/lw,\·" scn1cncineomicc1 orn/nublicmioos/1m-rcoon1211-racial-disoori1ics/ 
4 Oberholtzer. E. 2017. "Police, courts. jails. and prisons all fail disabled people." Prison Policy Initiative. Retrieved 
from: hups://11'111 .prisonpoliC) .orglblog.120 17/08/21/disabilitv/ 
s Griffith. D. '·LGBTQ youth arc at greater risk of homelessness and incarceration:· Prison Policy Initiative. 
Retrieved from: lmps·//111111 prisonpolicy.org/blog/2019/01/22/lgbtg vouth/ 
6 Cusack. M. and Montgomery. A.E. 2017. ·'Examining the bidirectional association between veteran homelessness 
and incarceration wi01in Uie context ofpenmuient supportive housing." Psychological Services /./(2). Retrie,·ed 
from: hUp<://pubmcd.ncbi.nlm nih go,·/284816 121 
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and alcohol testing of applicants as a condition of admission and eliminate overly harsh and 
disfavored " one strike" policies that allow PHAs and owners to evict famil ies any time a 
household member or guest engages in criminal activity in violation of their lease. 

2. Align HUD's Public Housing Occupancy guidebook with HUD's 20157 and 20168 

guidance for PHAs and owners of federally assisted housing on the use of criminal and 
arrest records in tenant screening. HUD should update its Public Housing Occupancy 
guidebook to align policies on the use of criminal and arrest records in tenant screening with 
the department' s 2015 and 2016 guidance, including: 

• Explicitly barring PHAs from using arrest records alone as the basis of any adverse 
action against a tenant, including denial of admission. 

• Prohibiting the use of blanket admissions bans against people with a conviction 
history, which, per HVD's 2016 Fair Housing Guidance, likely violate the Fair 
Housing Act of /968. 

• Requiring PHAs to provide written notice to applicants of their tenant screening 
policies and, in the event an appl icant is denied, requi ring PHAs to provide written 
notice of the reasons for denial as well as the opportunity for a tenant to appeal, as 
established in HUD's 2015 guidance. 

3. Update admissions policies for HUD's Office of Public and Indian Housing (PlH) to 
Limil the Collateral Consequences of a Conviction History. Mitigating the collateral 
consequences of a conviction history would expand housing access to millions, help break 
the cycle of incarceration, homelessness, and recidivism, and is supported by an 
overwhelming majority of voters.9 Congress and the Bi den-Harris administration should 
work together to: 

• Mandate that PHAs limit and make explicit the types of convictions considered in 
their screening processes to only felonies more likely to have an impact on an 
applicant' s success as a tenant. When evaluating an applicant with a conviction 
history, PHAs should also consider the crime's severity, time passed since the crime 
was committed, and risk of potential harm to others. 
Limit the use of lookback periods to three years or less. Federal law instructs housing 
providers to look back in an applicant's conviction history within a "reasonable 
time," but neither statute nor HU D guidance explicitly define what constitutes a 
reasonable time. In the absence of formal guidance, many housing providers establish 
admissions policies that have no time limit on using a person' s conviction history to 
evaluate their application or set unreasonable time limits (99 years, for example). 10 

7 Department of Housing and Urban Development. 2015. N01ice PIH 2015-19/lf 2015-10. Retrieved from: 
hups;f/www,hud goy/sitcs/documcnts/15-1 <>HSGN .PDF 
• Depanmcnt of Housing and Urban Development. 2016. Office of General Counsel Guidance 011 Application of 
Fair lfousi11g Aci Standards to the Use of Criminal Records by Providers of llousl11g and Reo/ F.srate-Re/ated 
Tra11sactio11s. Retrieved from: hups://w"~' -hud.gov/sitcs/documcms/HUD OGCGUIDAPPFHASTANDCR PDF 
9 University of Maryland School of Public Policy. 202 1. "Limiting the Negative Consequences of Criminal Records. 
A National Survey of Registered Voters ... Voice of the People. Retrieved from: hnps:1/\'op.org/criminalrecords/ 
10 Ibid 



110 

VerDate Nov 24 2008 17:50 Nov 12, 2021 Jkt 095071 PO 00000 Frm 00116 Fmt 6601 Sfmt 6601 K:\DOCS\HBA271.130 TERRI In
se

rt
 o

ffs
et

 fo
lio

 7
5 

he
re

 4
60

07
.0

75

Such overly long lookback periods can act as a de facto ban on people with a 
conviction history from receiving housing assistance and conflict with HUD' s long 
held assertion that pennanent admissions bans contradict federal policy and may 
violate the FHA.11 HUD should limit the use of look back periods to three years or 
less from the date of release from incarceration or the date of conviction, whichever is 
more recent, 12 and encourage shorter look back periods based on the circumstances. 
Allow people on probation, parole, or completing a diversion program to live in 
public housing. PHAs should admit people under court supervision - who have 
a lready met the court's standards for release - using an individualized review process 
that takes into consideration the totality of circumstances and provides prospective 
tenants the opportunity to present mitigating evidence. Explicitly allowing people on 
probation or parole to live in public housing is also a key factor in family 
reunification and can help provide the support needed for successful reentry.13 

• Ensure people exiting incarceration can be added to a household's lease. People 
exiting incarceration and attempting to reunite with their families living in subsidized 
housing are sometimes barred from doing so or not permitted to be added to the 
household' s lease. HUD and Congress should reassert PH.As' and project owners' 
responsibility to perfonn an individualized review of prospective tenants with 
conviction histories and should clarify that PHAs and project owners cannot 
implement blanket bans on adding a family member with a conviction history to a 
lease. 

Thank you again for the opportunity to submit a statement for the record for the September 28 
congressional hearing, " Access Denied: Eliminating Barriers and [ncreasing Economic 
Opportunity for Justice-Involved Individuals." NLLHC looks forward to working with members 
of the Committee to ensure people with a conviction history have equitable access to safe, stable 
housing. 

\I Ibid 
12 Ahamirano Mari,~ J.. Crew, E .. and diZercga. M. 2021 . looking Beyond Criminal ffisro,y: Recommendorionsfor 
Public ffousing AurltoriryAdmissions Policies. Vera Ins1i1u1c of Juslicc. Rc1ricvcd from: 
h11ps:llm 111 . ,·cra.org/do" nloads/publicm ions/looking-be, ond;<:on\'ie1ion-his1orl' pdf 
13 Bae, J.. diZercga. M .. Kang-Brown, J, Shanahan, R .. & Subramanian. R. 2016. Coming Home: An Evoluorion of 
rhe New York Ciry Housing A urhoriry's Fami(Y Reenrry Pilot Program. Vern Institute of Justice. Retrieved from: 
hnps:llw" 11 vcr.1.org/do11 nloacls/publication,;INYCHA rcpon.{J329 I 7 pelf 
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TESTIMONY OF 
CHRIS WILSON, AUTHOR OF 

The Master Plan: My Journey from Life in Prison 10 a Life of Pwpose 
AND FOUNDER OF THE CHRIS WILSON FOUNDATION 

U.S. HOUSE COMMJTTEE ON FINANCIAL SERVICES 

HEARJNG ON " ACCESS DENIED: ELIMINATING BARRJERS AND INCREASING 

ECONOMIC OPPORTUNITY FOR JUSTICE-fNVOLVED fNDIVIDUALS" 

SEPTEMBER 28, 2021 

I. introduction 

Members of the Committee, thank you for holding this hearing on an issue which I 
believe affects not only justice-impacted individuals and their families, but also the future of 

small businesses and entrepreneurial diversity in America. My name is Chris Wilson and I am a 
painter, author, social entrepreneur and business owner, as well as the founder and president of a 
charitable organization which provides funding and access to education, financial literacy 

programs, arts programming and microloans for those who are in prison and upon their reentry. 

am also a formerly incarcerated man having served sixteen years in a Maryland prison for a 
felony conviction. 

The issue brought forth before this hearing today is incredibly personal to me as I have 

seen first-hand the effects of socially and poli tically fabricated barriers to economic opportunity 
put up against communities involved in the justice system. These barriers seem to be targeted 

towards poor and black communities like the one l grew up in outside of Washington D.C. I have 
seen men and women, enthusiastic about working and eager to change their lives once they were 

released from their sentences, routinely denied loans, denied access to public housing, denied 
lines of credit and job opportuni ties. I have seen that these same men and women have 110 choice 

but to return to activi ties which lead them back into the carceral system because of the barriers to 
economic stabili ty presented by that self-same system. In 2016, almost 170,000 people went 

back to prison or jail because ofa " technical violation" of their parole or probation, some of 
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these violations including not finding employment or an inability to pay exorbitant post-carceral 
fees.' In this way, the criminal justice system punishes the individual repeatedly and 
continuously throughout a lifetime, never crediting successes, motivation, or the ability and 

willingness to change. 

II. When the System Doesn't Give You an Opportunity, You Have to Make it for Yourself 

I had a plan when! left prison. Unlike many ' lifers' who struggle to plan for the future 
because they know they might never be released, I had already developed a set of goals for 
myself, for my life and for the type of career I wanted to have on the outside. l called this my 

"Master Plan." However, I was immediately hit with barriers. It was hard to find good, 
meaningful employment with my record and almost no family to suppo1t me. I was lucky enough 

to eventually get hired by a community organization in Baltimore to assist underserved and 
undereducated people with workforce development and placement. However, I quickly became 

disi ll usioned with my role, as I was unable to place more than 50% of the people with criminal 
records who came to me wanting to work. Because of a lack of education and a resistance from 

employers, even the most hardworking, aspirational people could not find ajob.2 This often led 
them back to the streets, back to any profession, even dealing drugs, which could support them 

and their families. It frustrated me that the system demanded former inmates, like myself, find 
employment, make money, and stay out of trouble, but often it was the system itself which drove 

these people back into poverty and criminality. It started to feel like the system had a secret 
plan-to keep poor people stuck in poverty and eventually, in prison. 

My frustration drove me to build my own company - Barclay Investment Corporation. I 
built this company with the desire to hire the people who I could see were denied jobs just 

because they had a record. We started out small, but grew quickly because we would do any job 

that needed doing. I had my team of23 formerly incarcerated men doing trash removal, 
demolition, moving and hauling, often with contracts from the city or large companies in 

Baltimore. But again, I was met with obstacles. Often, those who hired us (including the city) 
would delay payment, sometimes for up to nine months. I have not been able to confim1, but I 
believe this was because I was a formerly-incarcerated business owner and did not hide the fact. 

1 ' ·According to the Bureau of Justice Statistics report Probation and Parole in die United States, 2016. 
Appendix Table 3, 98,698 adults exited probation to incarceration under their current sentence: Appendix 
Table 7 shows 69,855 adults were returned to incarceration from parole with a revocation. The number of 
people incarcerated for technical violations may be much higher, however, since nearly 78,000 people 
exiting probation and parole to incarceration did so for "other/unknown., reasons, and some states did not 
report data.·• Published by die Prison Policy Initiative, https·/Aymv pcisonpalic)· amtrworts/pje2020 bJml 
March 24, 2020. 
2 A study from the National Employment Law Project (NELP) found that employers " regularly deny 

applicants who have any criminal history at all." Michelle Rodriguez ct al., 65 Million ·Need Not Apply·: 
11,e Case for Refom1ing Criminal Background Checks for Employment, Na1·1 Emp't Law Project. 3 
(20 II). 
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This meant I needed new lines of credit to continue with new contracts. At one point, I realized I 
had been to every bank in Baltimore, and although they were initially interested in the success of 
my business, every single one of them denied me a loan. They later admitted that it was my 
record which they saw as too great a risk, despite my growing success.3 I had to downsize; my 
crew of 23 shrank to just 6 employees. The only thing that saved my business was a local contact 
who acted as my guarantor at the bank, which helped me get a loan and regrow. The business 
flourished and I was able to uplift my community through access to jobs and capital. Because of 
this, I received the Presidential Award, handed to me by President Barack Obama himself. 

Through this business, and the other ventures I have built since, I learned that a successful 
individual can work to uplift others. Always included on my Master Plan (even as it changed and 
developed over time) was the mission to make a positive difference in the world by changing the 
lives of those around me. So many people had mentored and assisted me in my journey through 
prison and upon reentry and I was determined to give the same support to others who were on a 
similar path. This is how I came to call myself a 'social entrepreneur.' I knew that small 
businesses and a creative and dynamic entrepreneurship practice is not just about making money. 

Instead, it's about involving and connecting with your community, it's about helping others, it's 
about allowing every person the chance to do meaningful and purposeful work in the world, no 
matter their past mistakes. 

III. Economic Barriers are Barriers to Full Citizenship 

Small businesses like mine hold communities together. Formerly incarcerated people are 
often driven to create their own situations of employment because of the stigma most employers 

place on them. However, the process of starting any type of business contains many financial and 
legal hoops to jump through, and is often too difficult for someone with few networks of support 
and a subpar education. Ifwe could create accessible financial literacy programs, design a 
network of forward-thinking banks and guarantors to support these entrepreneurs, and, of course, 
demolish barriers to other forms of employment, the rates of recidivism would decrease 
dramatically. 4 

3 In one study, most employers admitted they would "probably" and "definitely" not hire a person with a 
criminal background. See Harry Holzer et al., Perceived Criminality, Criminal Background Checks, and 
the Racial Hiring Practices of Employers," 49 J. LAW & ECON. 451, 453-54 (2006) 

4 Recidivism rates decline rapidly with access to employment. See John H. LAUB & Robert J. 
SAMPSON, SHARED BEGINNINGS, DIVERGENT LIVES DELINQUENT BOYS TO AGE 70 
(2003); Joan PETERSILIA, WHEN PRISONERS COME HOME: PAROLE AND PRISONER 
REENTRY (2003); Robert J. SAMPSON & John H. LAUB, CRIME IN IBE MAKING: PATHWAYS 
AND TURNING POINTS THROUGH LIFE (1993); Christopher Uggen, Wc,rk as a li,rning Point in the 
Life Course of Criminals: A Duration Modelo/Age. Employment. and Recidivism, 67 AM. SOC. REV. 
529 (2000); 
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My vision for the future is that we begin to see the men and women coming out of prison 

not as lost causes but as entrepreneurs and leaders with great potential. With the right access to 

resources and the permission to work hard and create their own strategic plans, these people 

could do meaningful work and give back to their communities. Their individual expertise would 

become usefully available to the wider society. I would like to see an institution which provides 

guarantors to people who need bank loans, to see safe and affordable public housing made 

available for people who are returning home and a public investment in the potential of all of our 

citizens to be productive and successful members of society. 

At my Foundation, we are working on advocacy campaigns which would raise the public 

awareness about the long term effects of a criminal record on an individual citizen's life. Most 

people with little experience of the justice system don't understand that once you have served 

your time in prison, or even once you have been acquitted of a crime that you were found 

innocent of, there are often still excessive punitive measures held against you which deny basic 

civil rights generally afforded to all citizens in this country. Michelle Alexander, the author of 

The New Jim Crow, describes this state of being as a "second class citizenship."5 Over 100 

million people in this country would fall within this class, having either been previously 

convicted of a felony, have a criminal record, or being currently incarcerated today.6 On top of 

this, 113 million people have an immediate family member who has been in a prison or jail, 

compounding the adverse effects of the criminal justice system on already impoverished 

communities across America. As we know, many of these communities are made up of black and 

brown people, creating a racially-divided class system which will only grow worse as more 

parents are locked up and locked out of the economic opportunities necessary to lift their 

families from poverty. 7 

IV. Conclusion 

Thank you for the opportunity to send in my written testimony today. l would welcome 

further questions on the personal or national impact of economic barriers to formerly 

incarcerated people, in the hopes that both legislation and public awareness shifts in favor of 

5 Alexander, M. (2010). 771e New Jim Crow: Mass Incarceration in the Age of Colorblindness. The New 
Press. 
6 Numbers compiled by the Prison Policy Initiative from 2016 and 2017 Bureau of Justice Statistics data: 
Shannon. ct al. (2017). l11e Growth, Scope and Spatial Distribution of People with Felony Records in the 
United States, 1948-20 /0; and FWD.us (20 l 8) Every Second: The Impact of the Incarceration Crisis on 
America .s Families. 
7 See Abril. L. (April 2020)."Thc Disparate Impact of Criminal Background Checks as Hiring Criteria." 
FIU Law, Student News. "Minorities make up 56% of the United States· incarcerated population, yet only 
30% of the entire country's population. Evidence suggests that these racial disparities arc due to racial 
profiling and discriminatory policies, rather than differing rates of criminal activity. Still, African 
American men with a felony conviction are the least likely of any demographic to receive job offers." 
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citizens who want to build on their dreams, provide for their families and communities, and live 
a life of purpose in service of others. 
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