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THE IMPORTANCE OF A DIVERSE FEDERAL
JUDICIARY

Thursday, March 25, 2021
U.S. HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY,
AND THE INTERNET

COMMITTEE ON THE JUDICIARY
Washington, DC

The Subcommittee met, pursuant to call, at 2:09 p.m., via Webex,
Hon. Henry Johnson [Chair of the Subcommittee] presiding.

Present: Representatives Johnson of Georgia, Nadler, Deutch,
Lieu, Stanton, Lofgren, Cohen, Jones, Ross, Neguse, Issa, Jordan,
Chabot, Gaetz, Johnson of Louisiana, Tiffany, Massie, Bishop,
Fischbach, Fitzgerald, and Bentz.

Staff Present: Madeline Strasser, Chief Clerk; Moh Sharma,
Member Services and Outreach Advisor; Jordan Dashow Profes-
sional Staff Member; Cierra Fontenot, Staff Assistant; John Wil-
liams, Parliamentarian; Jamie Simpson, Chief Counsel; Danielle
Johnson, Counsel; Matt Robinson, Counsel; Rosalind Jackson, Pro-
fessional Staff Member; Betsy Ferguson, Minority Senior Counsel,
Ken David, Minority Counsel; Andrea Woodard, Minority Profes-
sional Staff Member; Darius Namazi, Minority Research Assistant;
and Kiley Bidelman, Minority Clerk.

Mr. JOHNSON of Georgia. The Subcommittee will come to order.

Without objection, the Chair is authorized to declare recesses of
the Subcommittee at any time.

Welcome to this afternoon’s hearing on “The Importance of a Di-
verse Federal Judiciary.”

Before we begin, I would like to remind Members that we have
established an email address and distribution list dedicated to cir-
culating exhibits, motions, or other written materials that Mem-
bers might want to offer as part of today’s hearing. If you would
like to submit materials, please send them to the email address
that has been previously distributed to your offices and we will cir-
culate the materials to Members and staff as quickly as we can.

I would also ask all Members to mute your microphones when
you are not speaking. This will help prevent feedback and other
technical issues. You may unmute yourself anytime you seek rec-
ognition. I now recognize myself for an opening statement.

o))
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I often underscore the judiciary’s vital role in our great democ-
racy. The courts are tasked with the sacred duty of administering
justice and upholding the rule of law, and they must do so fairly
and impartially. Yet these duties are only part of the equation that
ensures that the judicial system runs smoothly. The public must
also be confident that the system is as fair, impartial, and just as
it pledges to be. Today we explore an important part of ensuring
the public’s confidence in the courts and creating an equitable judi-
ciary, and that is the diversity of the Federal bench.

By many metrics, today’s judiciary is notably nondiverse and
fails to reflect the communities it serves. Approximately 34 of Arti-
cle III judges identify as White, while about %5 of Article III judges
are men, leaving women and people of color largely underrep-
resented on the bench.

Some circuit-level examples highlight this striking dispropor-
tionality. The Eleventh Circuit, for example, which encompasses
Georgia, Alabama, and Florida, States that have been historically
rich with diverse population and that today include a population
that is roughly half people of color, 80 percent of the Eleventh Cir-
cuit’s active judges are people—80 percent of the Eighth Circuit’s
active judges are White. Just two circuit judges are people of color.

Today we will hear from the Honorable Bernice Donald of the
Sixth Circuit which includes Tennessee, Kentucky, Ohio, and
Michigan, States that also have a rich and diverse history. Some-
how in 2021, Judge Donald remains the first and only Black
woman to serve on that circuit.

Other circuits tell a similar story. It is staggering that in today’s
age there are so few opportunities for underrepresented commu-
nities to see themselves reflected on the bench. We are, of course,
in a better place than we were decades ago. Courts were even more
overwhelmingly White and even more overwhelmingly male, but
the incremental progress we have since made is not a success story.
Efforts to further diversify the bench have even regressed in recent
years. As today’s numbers show on their face, there is a lot more
work to be done.

Diversity beyond demographic metrics also matters. Currently,
judges’ backgrounds tilt toward those with prosecutorial experi-
ence, with educational credentials that lean toward a limited set of
law schools. We are left without the value of wide-ranging profes-
sional and educational experiences that would enhance our Na-
tion’s courtrooms.

Now, why does this matter? A diverse judiciary is vital to main-
taining the public’s confidence in the courts. The public perceives
a judiciary that reflects a cross-section of its community as fairer
with the potential to be better understand—or excuse me—with the
potential to better understand their realities.

Judicial decision-making is also enhanced when the bench is di-
verse. A variety of narratives and perspectives must be considered
and weighed, and no one set of values can dominate.

As one judge once put it, quote, “I think everybody is applying
the same law but you may be able to see more angles. The more
angles, the better the decision,” end quote.

This is the first time at least in recent history that the Com-
mittee has focused squarely on the issue of a diverse Federal judici-
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ary. Today’s esteemed witnesses bring important perspectives on
the vital role diversity plays, and I look forward to having a pro-
ductive dialogue.

Without objection, I would like to enter into the record a state-
ment from the Cato Institute, two reports from the Center for
American Progress, and a letter from the Leadership Conference on
Civil and Human Rights.

[The information follows:]






MR. JOHNSON OF GEORGIA FOR THE RECORD
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March 25, 2021

The Honorable Hank Johnson

Chairman

Subcommittee on Courts, Intellectual Property, & the Internet
Committee on the Judiciary

U.S. House of Representatives

Washington, D.C. 20515

The Honorable Darrell Issa

Ranking Member

Subcommittee on Courts, Intellectual Property, & the Internet
Committee on the Judiciary

U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman Johnson, Ranking Member Issa, and Members of the Subcommittee:

My name is Clark Neily, and [ am an attorney, adjunct professor at Antonin Scalia Law School,
and Senior Vice President at the Cato Institute. I would like to thank the Subcommittee for
convening this hearing on The Importance of a Diverse Judiciary, on March 25, 2021, and for
providing the opportunity to express my views regarding this important subject.

In particular, I would like to draw the Subcommittee’s attention to the lack of professional
diversity on the federal bench and particularly to the disproportionate number of former
prosecutors and other courtroom advocates for government as compared to former public
defenders and civil rights lawyers. Among federal judges, former courtroom advocates for
government outnumber former courtroom opponents of government by a ratio of seven
to one. This does not inspire confidence on the part of litigants who find themselves adverse to
the government in court, whether as criminal defendants or civil rights plaintiffs, and there can
be little doubt that the extraordinary overrepresentation of former government lawyers on the
bench has significantly affected the development of legal doctrine.

Much has been written about the importance of diversity in the legal profession generally and
among judges in particular. As a former federal law clerk and career constitutional litigator, I
strongly endorse the proposition that those who preside over our courts should reflect the
diversity of the communities they serve. One form of judicial diversity that deserves far more
attention than it receives is diversity of professional background—especially among judges
whose formative professional experience involved representing the government in court versus
those whose formative professional experience involved challenging the government in court.

As explained in the accompanying report titled “Are a Disproportionate Number of Federal
Judges Former Government Advocates?”, Cato scholars examined the professional backgrounds
of more than 700 sitting federal judges and coded each according to whether he or she had
significant experience working as a prosecutor (or other courtroom advocate for government),

Cato Institute « 1000 Massachusetts Ave., N.-W. « Washington, D.C. 20001 ¢ (202) 842-0200
Fax: (202) 842-3490 « www.cato.org
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a criminal defense attorney (including public defenders), or a public interest lawyer at
organizations like the ACLU, the Innocence Project, or the Institute for Justice.

What we discovered is that about half of all federal judges had significant experience in one or
more of those fields while half did not. Among the former, some 44.5 percent of judges had
significant experience representing the government in court against individuals {but not the
other way around), whereas only 6.1 percent of judges had significant experience representing
individuals against the government (but not the other way around). (About 13 percent of judges
had experience on both sides—as courtroom advocates for and against government.) Thus, as
noted above, the ratio of former courtroom advocates for government versus former courtroom
advocates against government is an extraordinary seven to one. Notably, of the nine sitting
Supreme Court Justices, only Justice Amy Coney Barrett has never represented the government
in court—a professional hallmark she shared with the Justice she replaced, Ruth Bader Ginsburg.

The notion that such an extraordinary imbalance between former government advocates versus
former government opponents presents no serious concerns is not credible. To the contrary, the
Biden Administration has already asked senators to recommend and prioritize potential
nominees who have served as public defenders or civil rights lawyers in an effort to address the
massive imbalance documented in the attached report and discussed in this Statement.! In my
judgment this is an enlightened and long overdue change to the historic overreliance on former
government lawyers, including particularly prosecutors for these vital positions.

There are several reasons why we should be concerned about a federal judiciary that is
disproportionately composed of former prosecutors and other courtroom advocates for
government.

First, one of the most important things federal judges do is resolve disputes between individuals
and government over the government's power to restrict people’s freedom in various ways,
including censoring their speech, taking their property, or even locking them up in a prison cell.
When people challenge the government’s authority to do those things, they should be confident
that they will have access to a judiciary that is free not just from actual bias but from the
appearance of bias as well.2 As documented in the attached study, however, when criminal and
civil rights cases pitting individuals against government are filed in federal court, the chances
are nearly 50 percentthat they will be heard by ajudge who served as acourtroom
advocate for the government (but never for individuals against government), whereas there is
only a 6 percent chance that the case will be heard by a judge who represented individuals in
cases against the government {and never served as an advocate for government). Those figures
certainly would not inspire confidence on the part of litigants seeking to have their disputes with
government resolved in a truly neutral forum.

1 Harper Neidig, “Biden team asks Senate Democrats to recommend public defenders, civil rights lawyers for
federal bench,” The Hill, Dec. 30, 2020, https://bitly/3vXA7Fk

2 See, eg., Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 825 (1986) (“The Due Process Clause may sometimes bar
trial by judges who have no actual bias and who would do their very best to weigh the scales of justice equally
between contending parties, But to perform its high function in the best way, justice must satisfy the
appearance of justice.”) {cleaned up).
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Second, there is abundant empirical evidence to support the commonsense notion that judges’
personal experiences and prior professional backgrounds can influence the way they decide
cases.? Thus, for example, the presence of a female judge on a three-member court of appeals
panel is a strong predictor of rulings in sexual discrimination cases.* Similarly, when asked
whether African-Americans are treated fairly in the criminal justice system, 83 percent of white
judges said they were, but just 18 percent of Black judges said so.5 Research indicates that so-
called “deep-level diversity”—including a person’s attitudes, personality, beliefs, values,
knowledge, educational background, and life experiences—can have an even greater impact on
group decision-making than so-called “surface-level diversity,” with groups comprised of
individuals with diverse personality types outperforming homogenous groups by a wide margin
on complex decision-making tasks.® Thus, as Jason luliano and Avery Stewart have explained,
“there is strong reason to believe that the judiciary also benefits from deep-level diversity.””

Finally, given the government’s vast resources, nearly every court case pitting a lone citizen
against the state represents a David-versus-Goliath fight for justice. To further stack the deck
with judges who are far more likely to have earned their spurs representing Goliath than David
is unfair to individual litigants and creates a bad impression for the justice system as a whole.

Americans deserve a federal judiciary that is representative of the communities it serves and
that has the ability to resolve disputes between individuals and government in a way that is not
only substantively fair but carries the appearance of fairness as well. A judiciary that is
disproportionately comprised of former prosecutors and other courtroom advocates for
government does not provide the appearance of fairness and will not inspire confidence in
citizens who come before it to have their disputes with government resolved. The longer we
wait to begin rebalancing the composition of the judiciary, the harder that job will be. As the
Biden Administration has correctly acknowledged, the time it is time to get to work.

Sincerely,
/s/

Clark M. Neily 111
Senior Vice President
Cato Institute

Enclosure

3 See, eg., Jason luliano & Avery Stewart, The New Diversity Crisis in the Federal Judiciary, 84 Tenn. L.

Rev. 248, 256 (2016); Emily Hughes, Investigating Gideon’s Legacy in the U.S. Courts of Appeals, 122 Yale L. ].
2376, 2388-89 (2013); Gregory C. Sisk, Michael Heise & Andrew P. Morriss, Charting the Influences on the
Judicial Mind: An Empiral Study of Judicial Reasoning, 73 NYU L. Rev. 1377, 1473 {1998} (noting that a review
of district court judges found that a career background as a prosecutor was positively correlated with
increased support for the constitutionality of the U.S. Sentencing Commission and sentencing guidelines);
Stuart S. Nagel, Judicial Backgrounds and Criminal Cases, 53 . Crim, L. Criminology & Police Sci. 333 {1962).
4 Juliano & Stewart, The New Diversity Crisis, supra at 258,

51d. at 260.

6 d. at 263

7 Id. at 265,
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Are a Disproportionate Number
of Federal Judges Former
Government Advocates?

It has been said that the surest way to become a federal judge is to first be a prosecutor. Cato’s
Project on Criminal Justice devised a methodology to test that perception.

SEPTEMBER 18, 2019 « STUDY

By Clark Neily

Introduction and Summary of Findings

It has been said that the surest way to become a federal judge is to first be a prosecutor. And it is
generally perceived that a disproportionate number of federal judges served as government
lawyers before donning a robe. Until now, however, no one had ever examined the professional
background of every sitting federal judge to see whether that perception is true. So Cato’s Project
on Criminal Justice devised a methodology for coding judges’ prior professional experiences and
went through the federal judiciary judge by judge to test that perception.

What we found confirms the conventional wisdom: Former government lawyers—and more
specifically, lawyers whose formative professional experiences include serving as courtroom
advocates for government—are vastly overrepresented on the federal bench. Looking only at
former prosecutors versus former criminal defense attorneys (including public defenders), the ratio
is four to one. Expanding the parameters to include judges who previously served as courtroom
advocates for government in civil cases as well as criminal cases, and comparing that to judges
who served as advocates for individuals against government in civil or criminal cases, the ratio

is seven to one. As explained below, the disproportion is both striking and concerning.

Summary of Previous Studies

People have long been interested in the makeup of the federal judiciary and concerned about the
relative lack of diversity—including professional diversity—among federal judges. As discussed
below, there have been numerous studies examining the racial and gender diversity, education,
and professional experience of judges and judicial nominees. But it does not appear that anyone
had ever studied the professional background of each sitting federal judge to determine whether
there is a significant imbalance between judges whose formative professional experience involved
advocating for government in court and judges whose experience involved challenging the
exercise of government power over individuals and institutions. Still, despite being more limited in
scope and less precisely focused on the for-government/against-government divide, the findings of
prior studies are fully consistent with this one.

For example, an article titled “Why Public Defenders Are Less Likely to Become Judges—and Why
That Matters” notes that as of July 2015, “just 14% of President Obama’s nominees for district and
appeals court judges had experience working in public defense. Meanwhile, 41% of his nominees
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had experience working as prosecutors.” This reflects a larger trend at the federal and state
levels, where “judges and justices are much more likely to be former prosecutors than former
public defenders.”2Moreover, “[tlhe discrepancy in judicial experience isn’t just about public
defenders. Lawyers who have worked at civil rights groups like the American Civil Liberties Union
or public interest law organizations like the NAACP Legal Defense Fund are also
underrepresented in the judiciary.” These findings have been confirmed by others, including

the Alliance for Justice, which commended Obama’s attempt to bring demographic diversity to the
bench but stressed the need for future administrations to “broaden[] the bench” in terms of
professional diversity.+

Examining the professional backgrounds of Supreme Court dl f
justices, the Harvard law professor Andrew Crespo found that Harvard law protessor

since the 1970s, the number of justices confirmed who have Andrew Crespo found
worked as a prosecutor has increased threefold.: Additionally, :

a 2017 Vox article, written in the wake of Justice Neil Gorsuch’s that since the 1.9705‘ the
nomination, points out that the Supreme Court has not had number of justices

a justice with criminal defense experience in 25 years.c The confirmed who have

article quotes Tejas Bhatt, an assistant public defender in New
Haven, Connecticut, who suggested that federal judges tend to worked as a prosecutor
have “ticked all the political checkboxes on their career starting | has increased threefold.

from when they were 15,” and that one of those boxes includes
working as a prosecutor.”

Other studies suggest the importance of diversity, including professional diversity, in the makeup
of the entire federal judiciary. A 2016 article by Jason luliano and Avery Stewart, titled “The New
Diversity Crisis in the Federal Judiciary,” argues that a diversity of experiences, or deep-level
diversity, provides as much or more enhancement to the judicial decision-making process than
demographic diversity.2 Specifically, as individuals collaborate over a period of time (as appellate
judges do when they sit in panels and draft opinions together), the benefits of demographic
diversity appear to diminish.2 Conversely, deep-level diversity continues to enrich the decision-
making process by ensuring alternative experiences and attitudes.«

NAACP Legal Defense Fund president Sherrilyn A. Ifill believes judicial diversity of backgrounds
and experiences “promotes public confidence in the legitimacy of the courts” and “enriches judicial
decision making,” particularly at the appellate level.®t She suggests that “[a]lthough there’s been
very little interest in exploring the importance of professional-background diversity, the value of
bringing [government-challenging] experience to the bench is fairly non-controversial.”2

Procedure and Findings

In order to ensure accurate, reproducible results, this study uses the following procedure to assess
and characterize the professional backgrounds of all currently serving, non-senior-status federal
judges except those on the Federal Circuit, which does not have jurisdiction over criminal cases.

First, using each district and appellate court’s respective websites, the names of all nonsenior,
Article 11l judges were placed in a spreadsheet. Then each judge’s professional background was
assessed and crosschecked using various publicly available sources, starting with

Westlaw’s Aimanac of the Federal Judiciary. Professional experiences, comprised of dates and
titles, from the Almanac of the Federal Judiciary were then compared with the work history
provided by judges during their confirmation process in response to questionnaires from the
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Senate Judiciary Committee. In the instances where a questionnaire could not be found, past
professional titles and relevant dates provided in the Almanac of the Federal Judiciary were
crosschecked using other legal databases such as the Government Publishing Office, HeinOnline,
and Ballotpedia. If the preceding steps did not yield sufficient information to confidently assess

a given judge’s prior professional experiences, then his or her name was entered in the “attorney”
search field of the Westlaw legal database to identify any reported cases he or she may have
litigated before being nominated to the bench.

Judges’ professional experiences were then coded according to six distinct categories: prosecutor,
noncriminal courtroom advocate on behalf of government, nonlitigating government lawyer (e.g.,
agency general counsel), civil liberties litigator (e.g., ACLU, Institute for Justice, Becket Fund,
etc.), non-public-defender criminal defense attorney with significant (i.e., more than sporadic)
criminal-defense experience, and public defender.¢ All other professional experiences were
documented under “Other Experience” but were not assigned a numeric code.

The following tables summarize the results of this coding in three distinct ways: total number of
judges in each category; judges with experience as prosecutors compared to those with
experience in criminal defense; and judges with experience as courtroom advocates for
government more broadly compared to those with experience as courtroom advocates for
individuals more broadly.

Table 1
Number of judges with experience in each category, calculated out of 75515

Civil Criminal defense | Public No recognized

Noncriminal courtroom Nonlitigating [ 5
advocate for government II[It)_ert;e? attorney (non-PD) | defender | experience in any of the
government (2) lawyer (3) g |(g4a) 2 (5) (6) six categories

Prosecutor
(1)

38.1% 32.7% 22.6% 3.3% 9.5% 8.3% 36.4%

Note: The columns indicate the total number of judges with experience in each category and the proportion of judges with experience in each category,
out of all judges counted in the study. The total number of judges accounted for in this first table add up to more than 755 (and total percentages add up
to greater than 100 percent) because of double or triple counting in instances where a judge’s past experience includes more than one category.
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Table 2
Judges who fall into (1) or (5, 6), or both—346 judges, calculated out of 755

Prosecutor (1) Prosecutor and criminal defense (1, 5, 6) Criminal defense (5, 6) No recognized experience (1, 5, 6)
223 65 58 409

29.5% 8.6% 7.7% 54.2%

Chart 2a
Judges who fall into (1) or (5,6), or both: 346 judges—calculated out of 755

. Prosecutor: (1) . Prosecutor and criminal defense: (1) and (5, 6) . Criminal defense: (5,6) (@ No recognized experience in 1, 5, or 6

Note: The “Prosecutor” segment represents those judges with experience as a prosecutor, but not as a public defender or other criminal defense
attorney; “Prosecutor and criminal defense” represents those with experience as both a prosecutor and a public defender or other criminal defense
attorney; “Criminal defense” represents those with experience as a public defender or other criminal defense attorney, but not as a prosecutor; “No
recognized exoerience” reoresents those without exoerience as a orosecutor. oublic defender. or other criminal defense attornev.
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Table 3
Judges who fall into (1, 2) or (4, 5, 6), or both: 480 judges—calculated out of 755°

Advocate for Advocate for government and individuals Advocate for No recognized experience in 1,
government (1, 2) (1, 2) and (4, 5, 6) individuals (4, 5, 6) 2,3,4,5,6
336 98 46 275
44.5% 13.0% 6.1% 36.4%

Note: Positions that fell under the category “nonlitigating government lawyer” were counted in the study but were not included under the broader “advocate
for government” classification because they did not serve as courtroom advocates for government.

Chart 3a
Professional background of Article Il judges

36.4%._
_44.5%
6.1%"
—

13%

. Advocate for government (1, 2) . Advocate for government and individuals (1, 2) and (4, 5, 6) . Advocate for individuals (4, 5, 6)

. No recognized experience
Note: The “Advocate for government” segment represents those judges with experience as a prosecutor or other courtroom advocate for government, but not as
a civil liberties litigator or criminal defense attorney; “Advocate for and individuals” those with experience as both a or other

courtroom advocate for government and as a civil liberties litigator or criminal defense attorney; “Advocate for individuals” represents those with experience as a

civil liberties litigator or criminal defense attorney, but not as a 3 “No ized experience” those without experience as a prosecutor,

other courtroom advocate for government, civil liberties litigator, or public defender or other criminal defense attorney.

As these numbers plainly reflect, the key takeaway is that the federal judiciary is massively tilted in
favor of former prosecutors over former criminal defense attorneys, and in favor of advocates for
government more generally over advocates for individuals in cases against government. Looking
only at criminal cases—and excluding judges with experience on both sides—former prosecutors
(223, 29.5 percent) outnumber former criminal defense attorneys (58, 7.7 percent) by roughly four
to one. Similarly—and again, excluding those with experience on both sides—former courtroom
advocates for government (336, 44.5 percent) outnumber former advocates for individuals against
government (46, 6.1 percent) by roughly seven to one.
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Why It Matters

Some people might be inclined to dismiss the federal judiciary’s imbalance between former
government advocates and former government opponents as irrelevant. After all, judges take an
oath to be impartial and to faithfully apply the laws and the Constitution in each case, regardless of
the outcome. But this blinks at deep-seated and empirically valid intuitions that most people have
about the potential for bias created by an adjudicator’s past experiences—especially experience
that involves advocating for a particular institution or cause. Consider the following illustrations:

Imagine you wanted to sue your doctor for medical malpractice, but you were required to pursue
that claim through private arbitration instead of the courts, as is increasingly common. Now
imagine you can decide between two different arbitration firms. The first one hires arbitrators from
all different legal backgrounds, including lawyers who used to sue doctors in medical-malpractice
cases and lawyers who used to defend doctors in those cases. The firm also makes it a point to
ensure that its arbitrators are not disproportionately drawn from any particular legal specialization
or orientation (i.e., plaintiff-side versus defense-side). By contrast, the second arbitration firm goes
out of its way to hire former medical-malpractice defense lawyers, who are therefore significantly
overrepresented within that firm’s ranks. Can there be any doubt as to which arbitration firm you
as a medical-malpractice plaintiff would choose to hear your case? Indeed, wouldn’t it be absurd
to suggest to someone in your position that they simply flip a coin to choose between the two
firms, given that all arbitrators take an oath to be neutral—so who cares whether the arbitrator
assigned to your case used to sue doctors or defend them earlier in her career?

Or imagine you’re a diehard Ohio State football fan, and every time the Buckeyes play the
Wolverines, three or four of the seven referees on the field are Michigan alums, while only one is
an Ohio State alum. You’d most likely prefer a more balanced officiating crew because even
though referees are required to be neutral, there are many close calls in football, and it's
reasonable to suppose that even the most conscientious referee might tend to shade those calls in
favor of his alma mater. And of course, as any football fan knows, one call can decide a game—or
even a whole season.

Here’s a final illustration that cuts closer to home. Imagine you’re a former criminal defense
attorney who gets called for jury duty in a drug-dealing prosecution. Your chances of being seated
on that jury are slim to none. Why? Because the prosecutor will most likely use one of her
“peremptory” challenges to keep you off the jury on the entirely reasonable assumption that, in
light of your professional background, you are likely to have certain biases and predispositions that
will tend to color both your perception and your assessment of the prosecution’s case.

. . The fact is that our current worldview is necessarily
And while a particular influenced—not dictated, but influenced—by our personal and
set of past experiences professional experiences. And while a particular set of past
) : experiences doesn’t necessarily translate into
doesn’t necessarlly a corresponding worldview, neither does it mean that

translate into concerns about the potential for bias are completely

i unfounded. On the contrary, it is perfectly reasonable for an
a corre§pond1r.1g Ohio State fan to balk at the prospect of an officiating crew
worldview, neither consisting mostly of Michigan alums, just as it is perfectly
does it mean that reasonable for a criminal defendant to be leery of a federal

bout th bench on which former prosecutors outnumber former criminal
concerps a Ou. € defense attorneys four to one.
potential for bias are

Completely unfounded. The radical imbalance between former governmeqt a_d\_/oca_tes
and former government opponents on the federal judiciary is
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particularly concerning when we consider what federal judges actually do, as well as the key role
of the judiciary in our system of government. While the bulk of the federal court docket involves
disputes between private parties, around 20 percent of all federal cases are criminal prosecutions
with another 15 percent involving various challenges to government power, including civil rights
cases and habeas corpus petitions. Some of these are literally a matter of life and death—and not
just in capital cases—whereas others involve constitutional challenges to laws that restrict
people’s ability to work, speak, worship, travel, get married, or raise their own children. Other
cases involve fundamental questions regarding the size, scope, and nature of government power,
including the legitimacy of our ever-expanding, increasingly unaccountable federal bureaucracy. If
a person’s last job before judging the legality of that bureaucracy was representing its interests in
court, who could fault the civil rights plaintiff for suspecting that the agency she’s suing might enjoy
a bit of a hometown advantage?

As demonstrated above, when criminal and civil rights cases pitting individuals against
government are filed in federal court, the chances are nearly 50 percent that they will be heard by
a judge who served as a courtroom advocate for the government (but never for individuals against
government), whereas there is only a 6 percent chance that the case will be heard by a judge who
represented individuals in cases against the government (and never served as an advocate for
government). No prosecutor would relish the prospect of trying a case before a jury half-filled with
former criminal defense attorneys—just as no criminal defendant relishes the idea of going before
a judiciary half-filled with former government advocates. But for now at least, that’s the system we
have.
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Introduction and summary

Author’s note: The professional and demographic data presented in this report reflect federal
judges appointed to Article I1I appellate courts as of July 1, 2020

The U.S. federal judiciary holds incredible sway over life in America. From the U.S.
District Courts and the U.S. Courts of Appeals all the way up to the U.S. Supreme
Court, the individuals holding lifetime appointments to the bench determine the
contours of America’s laws and whose rights are protected under those laws. But
professional diversity on the federal appellate courts is severely lacking, with signifi-
cant implications for the type of legal expertise underlying the opinions these judges
issue. Only about 1 percent of sitting circuit court judges have spent the majority of
their careers as public defenders or within a legal aid setting. In contrast, the federal
appellate bench is swamped with those who spent the majority of their careers in
private practice or as federal prosecutors—making up more than 70 percent of all
sitting appellate judges. No sitting judge spent the majority of their career with a
nonprofit civil rights organization.

The legal educations and formative experiences of federal appellate judges are largely
homogeneous as well, with approximately 30 percent of circuit court judges being
educated at just four law schools: Columbia, Harvard, Stanford, and Yale. In addition,
the prevalence of federal judicial clerkships, which can help young lawyers gain entry to
powerful professional networks, is on the rise; younger members of the federal bench are
much more likely than their older counterparts to have held a clerkship, with the most
recently appointed appellate judges increasingly holding two or even three clerkships.

It is important to consider these statistics alongside the fact that the federal appellate
bench remains overwhelmingly white and male and that these trends in career and
educational backgrounds correspond with those professional pathways that white
men have long been able to access without the discrimination women and people

of color have faced. To underscore this point: Nearly 70 percent of all white men on
the federal appellate bench spent their careers in private practice, but less than half
of the only 12 women of color on the bench came from the same sector.

A shocking lack

of professional
diversity on the bench
Only about 1 percent of sitting
circuit court judges have spent
the majority of their careers
as public defenders or within
alegal aid setting. Individuals
from predominantly

private practice and federal
prosecutor backgrounds make
up more than 70 percent of all
appellate judges.
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This lack of diversity not only reflects the closed and elitist nature of the federal
appellate bench but also represents a barrier to the courts ability to develop intel-
lectually rich jurisprudence grounded in an awareness of a broad set of individuals’
experiences across the country. To improve this state of affairs, significant disrup-
tions are needed—from law school through every stage of an attorney’s prejudicial
career—to broaden pathways to the federal bench and challenge long-held assump-
tions on the “right” type of attorney to take up a gavel.

In order to better understand the individuals who hold such positions of power, previ-
ous reports from the Center for American Progress have analyzed the demographic
diversity of the federal judiciary in great depth." Perhaps unsurprisingly, despite some
progress, those reports found that individuals on the federal bench look significantly
different from those whose rights they rule on—particularly in regard to women of
color and LGTBQ individuals.? Those reports further found that President Donald
Trump’s overwhelmingly white and male nominees to the federal judiciary have
regressed efforts to diversify the bench that have occurred under previous administra-
tions, both Democrat and Republican.?

This report builds on CAP’s earlier work by focusing on the career backgrounds of
those judges sitting on the U.S. Courts of Appeals, with the goal of analyzing the
educational and professional experiences that have significantly informed these judges’
understanding of the law. The lack of diversity on the bench in this regard is clear.

In addition, statistics on gender as well as race and ethnicity are presented alongside
professional characteristics, as doing so demonstrates significant variances in the edu-
cation and career trends among judges from different demographic groups.

Gender, race, and ethnicity are not, of course, the only measures of diversity. Regrettably,
data on characteristics such as religion, disability, and LGBTQ status are not included in
the Federal Judicial Center’s (FJC) database and, to ensure consistency of data, are not
included in this report.

Other sources, however, indicate that diversity on the bench in these regards is sig-
nificantly lacking. One 2017 study in the Journal of Empirical Legal Studies found that
approximately 45 percent of the bench identified as Protestant, 28 percent as Catholic,
19 percent as Jewish, and just S percent as Mormon. Hindu judges comprised less than
1 percent of circuit court judges, while no Muslim, Buddhist, or atheist judges were
identified." In addition, there are very few openly LGBTQ appellate federal judges.*

Disparities

are stark

Nearly 70 percent of the
181 white men on the
federal appellate bench
spent their careers in
private practice, but less
than half of the only 12
women of color on the
bench came from the
same sector.
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Finally, indicating a significant need for more attention in this area, the author was
unable to locate any public information on judges with disabilities. As previous reports
from CAP have called for, the FJC should make significant efforts to improve the range
of reported characteristics.

This report explores why professional diversity matters and provides an overview

of the current federal appellate bench—first by exploring the educational back-
grounds and clerkship experience of federal judges and then providing a deep dive
into the professions represented on the bench. While the author discusses clerkships
throughout this report given their growing prevalence among candidates for the
bench, such discussion should not be confused with an endorsement of that creden-
tial as a prerequisite to becoming a judge. When relevant, this report also highlights
notable differences in the educational and professional paths between the most
senior and youngest members of the bench.

Finally, this report concludes with a discussion of reforms needed to ensure a profes-
sionally diverse bench, providing examples of how the legal profession, Congress,
and future administrations could act to improve the bench. Importantly, the report
notes that the lack of professional diversity is severe enough that all policymakers
must take responsibility.

Itis sobering to consider that a single federal judge, thanks to their lifetime appoint-
ment, can play a powerful role in defining the rights of individuals for decades. For
example, one 9th Circuit Court senior judge was confirmed to his seat in 1971 after
being appointed by President Richard Nixon—nearly 10 years before today’s 40-year-
olds were born. By identifying what trends currently exist in judicial selections,
policymakers and the courts can better understand how to ensure the judiciary can
strengthen itself as a whole.

Gender, race, and
ethnicity on the
appellate bench

Of the 297 judgeships on
the U.S. Courts of Appeals as
of July 1,2020, 77 appellate
judges are women, of which
65 are white; 51 appellate
judges are African American,
Asian American, or Hispanic
(the only communities of
color represented on the
federal appellate bench); 39
of the appellate judges of
color are men; and there are
only 12 women of color on
the U.S. appellate bench—
five African Americans, five
Hispanic Americans, and two
Asian Americans.
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Methodology

The p!
flect federal judges appointed to Article Il appellate courts as defined
by the U.S. Constitution as of July 1, 2020. Unless cited otherwise, the
data derive entirely from the FJC website, specifically the FJC's Bio-
graphical Directory of Article Il Federal Judges, 1789 to the present.®

aland d phic data p 1in this report re-

The author made the decision to include all sitting judges in the
scope of this report—meaning both active judges, who regularly
hear cases and are employed full time by the federal judiciary, as

well as senior judges, who have entered into semiretired status. The
reason for this decision was twofold. First, and most importantly,
the report’s aims to examine the full universe of judges who are still
actively hearing and ruling on cases; many senior-status judges,
despite the part-time nature of their work, still regularly issue deci-
sions on both routine and major matters.’ In addition, by examining
both active and senior judges, the author was able to identify dif-
ferences in trends between those appointed to the bench in recent

years compared with earlier ini ion

Gender, race, and ethnicity statistics

Previous reports from CAP have detailed a wide range of demo-
graphics on the bench—from racial and ethnic diversity to reli-
gion—within the U.S. district and circuit courts. This report does not
attempt to overlay the same depth of analysis in that respect to the
professional characteristics described below. It does, however, dis-
cuss disparities within professional tracks by breaking out statistics
by gender and race. Particular attention is given to women of color,

Defining a career

Finally, it is important to explain how each judge was categorized. In
contrast to other reports that, for example, chose to survey federal
judges based on the position in which they served immediately
before joining the bench? or that identified judges based on charac-
teristics such as partnership status at a firm,'® this report categorizes
judges based on the field in which they spent the majority of their
career before becoming a judge at any level, federal or state.

There are certainly advantages and disadvantages to defining the
careers of judges in this manner. But while the field in which a lawyer
spends the majority of their career may not demonstrate the full
range of a lawyer’s professional experience and networks—or cer-

who are severely underrepresented on the bench, reflecting the
long-standing intersectional discrimination these judges face.®

In order to ensure consistency, demographic categorizations are
derived entirely from the FJC website. The author, however, wishes to
stress an awareness that within these broad categories, a wide variety
of communities who face different types of discrimination also exist.

tainly their personal beliefs—this methodology does make clear the
dominant setting in which the judge developed their expertise and
insights into the law.

For a small but not insignificant number of appellate judges, careers
were evenly split between two fields. In those cases, judges are
counted in both career categories. Finally, it should be noted that
many appellate judges served as adjunct professors at law schools
before their appointments. Such experience, particularly because it
was almost always paired with other full-time, significant employ-
ment, was not counted toward a judge’s overall total of years spent in
legal academia.
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Why professional diversity
on the federal bench matters

At the offset, it is important to address why professional diversity matters, particularly
given that lawyers throughout the profession have a wide variety of personal experi-
ences and perspectives. Unfortunately, because the bench has been dominated for so
long by those from a narrow range of backgrounds, it is difficult to broadly analyze
the impact judges from more diverse professional backgrounds can have on American
jurisprudence. But while some conservatives may grandstand and argue that judges
should operate as complete blank slates in regard to interpreting the law''—negat-
ing the need for diversity of any sort on the bench—the reality is that judges, being
human, bring unique perspectives into their decision-making. And many of those
perspectives can be significantly shaped by professional experiences.

Of course, judges who spent their careers in certain fields do not vote as blocs. In
the late-2019 Sth Circuit Court ruling that largely declared the Affordable Care Act
(ACA) unconstitutional, for example, all three judges sitting on the panel were from
private practice backgrounds, and all were white. While two voted to overturn the
ACA, one dissented.”

But the fact that such an important case—concerning issues that would most
directly affect people who are economically struggling and often face significant
structural racism'*—was heard and decided by judges with such similar career back-
grounds underscores just how homogeneous the appellate bench is today. It also
begs the question of what nuance and insight a judge who had actually spent their
career working within such communities could have brought to the bench when
evaluating the cases brought before them.

Butit is perhaps the legacies of jurists who dedicated significant amounts of their
careers to nonprofit service that best illustrate the importance of professional diver-
sity."* Most famously, Supreme Court Justice Thurgood Marshall spent almost the
entirety of his career with the NAACP and brought a completely unique perspective to
the bench due to that work, significantly advancing equal protection jurisprudence. In
reflection, Justice Sandra Day O’Connor wrote:

5 Center for American Progress | Pipelines tc
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Although all of us come to the Court with our own personal histories and experi-
ences, Justice Marshall brought a special perspective. His was the eye of a lawyer who
saw the deepest wounds in the social fabric and used law to heal them. His was the
earofa lor who und. d the vulnerabilities of the accused and established

safeguards for their protection.'s

In discussing the legacy of her former colleague, Justice O’Connor rightfully does away
with the notion that judges can—or should—somehow divorce their understanding
of the law from their lives. A bench made up of individuals with diverse perspectives
results in a stronger jurisprudence that recognizes diverse sets of people and the reali-
ties of their lives.

In another examination of professional diversity, Alliance for Justice, a progressive
judicial advocacy group, explains: “When a judge decides whether a claim is ‘plausible,’
or whether a witness is ‘credible,’ or whether police officers, when they stopped and
searched a pedestrian, acted ‘reasonably, her determination is necessarily influenced

»16

by the nature of her work as a lawyer up to that point.

Conservatives have long decried the idea of an “activist” judge.'” And while judges from
nonprofit backgrounds and government public defender settings are often stereotyped
as activists because of the populations they represent, nominees from law firm settings—
not coincidentally, often white men—are largely assumed to be free of any bias.'

This notion lacks logic given that a corporate lawyer’s training has occurred in a setting
with no less of a focus than a nonprofit organization may have; lawyers at private law
firms typically work to further business interests. In fact, it is a defining characteristic

»19

of the legal profession that a lawyer “zealously”" represent the interests of their clients.
Over the course of a legal career, a lawyer learns about statutes, guidance, legal philoso-
phy, and precedent grounded in the perspective of advocating for that client—whether
that be a young family or a large corporation. Recognizing this is not a condemnation

of a corporate lawyer over a public interest lawyer; rather, it is acknowledging that both

sets of lawyers will bring different types of expertise and skills to the bench.

By accepting that fact, particularly in light of the professional disparities discussed
below, the need for greater professional diversity on the bench becomes clear.

6 Center for American Progress | Pipelines tc
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The current federal appellate bench

Much has been written about the makeup of the U.S. Supreme Court. While the
author touches on the characteristics of those who sit on the highest court , this report
will focus on judges sitting on the 12 regional circuit courts, in addition to the Federal
Circuit, that make up the U.S. Courts of Appeals.

The data paint a clear picture of the typical appellate judge: white, male, and from

a private practice background. He typically has more than 20 years of professional
experience between graduating law school and his first federal judicial appointment,
and it is overwhelmingly likely that he attended an elite law school—even if he is not
included in the full quarter of the appellate bench that attended Harvard or Yale.

Looking outside this stereotype, a more complex picture emerges on how those who
do not fit this stereotype gain the prominence in the legal world needed to attract
anomination to the federal bench. Out of the 12 women of color on the appellate
bench, for example, only one attended Harvard or Yale.

And for those individuals who choose a career path outside of a law firm or govern-
ment setting, there appear to be near-insurmountable obstacles to the bench. Only one
circuit judge spent the majority of his career in nonprofit work, such as at a civil rights,
workers’ rights, or legal aid organization.

The following section first looks at notable characteristics of the current Supreme
Court to set the stage for understanding what the legal profession, and those tasked
with selecting judges, appears to value most in the backgrounds of judges. The report
then turns to a deep dive on three key areas in the journey from law student to an
appellate federal judge: legal education, clerkships, and professional experience.

7 Center for American Progress | Pipelines tc
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Aswould be expected, the Supreme Court is made up of individuals from elite
backgrounds. All justices attended extremely prestigious law schools, and all had dis-
tinguished careers before becoming federal judges—either in private practice, gov-
ernment, or legal academia. Even Justice Ruth Bader Ginsburg, rightly well-known
for her work at the American Civil Liberties Union (ACLU) to advance women’s
rights, spent the majority of her career before the bench as a law professor.

Only three law schools are currently represented on the bench: Columbia, Harvard,
and Yale. Justice Ginsburg is the only active justice to attend Columbia; the rest went
to either Harvard or Yale. Additionally, it is likely worth mentioning that Justice
Ginsburg spent the majority of her law school years at Harvard before transferring

to Columbia. When living, retired justices are included in that count, the number
expands by only one school: Stanford.

Politics and the Supreme Court

While President Trump's most recent appointment to the Supreme Court, Brett Kavanaugh,
is notable for spending the majority of his professional career engaged in the Whitewater
investigation and later as a presidential aide, the justices as a whole generally did not shy
away from political roles before joining the bench. Half of the living justices either worked
in the White House, U.S. Congress, or as elected officials themselves. Those positions
include Justice O’Connor’s significant time as an Arizona state senator and Justices Stephen
Breyer, Elena Kagan, and Clarence Thomas' time as U.S. Senate staffers. In addition, Chief
Justice John Roberts and Justices Kagan and Kavanaugh all served as White House staffers
for U.S. presidents.

Such experience underscores the nonsensical nature of the bias against attorneys from public

interest sectors. Given such political work, any of these justices could be seen as having an
agenda they seek to implement on bench, yet all were nominated despite those roles.

8 Center for American Progress | Pipeli
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Notably, the more senior living justices generally did not serve as clerks to judges as
young lawyers while the more junior members had multiple clerkships. The most
recently appointed justice, Brett Kavanaugh, held three clerkships. A notable break from
this trend is Justice Sonia Sotomayor—also the only woman of color on the bench—
who is the only justice nominated in almost 30 years who did not hold a clerkship. As
will be explored below, federal clerkships are highly competitive, and clerks themselves
are typically from very elite schools and from nondiverse demographic backgrounds—a
trend in the legal system that significantly contributes to a lack of professional diversity.

As illustrated below, the backgrounds of Supreme Court justices reflect many of the
trends observed in the lower appellate courts.

The US. Courts of AppééJs

Only a very small fraction of cases will be heard by the justices on the Supreme Court.”
As aresult, the federal appeals courts are most parties’ last opportunity to make their
case. These seats are considered extremely prestigious and are distributed across the
country in the 12 regional circuit courts—the 1st through 11th and the D.C. circuits—
as well as the Federal Circuit. The trends in legal education, clerkships, and professional
experience discussed below are by and large consistent from circuit to circuit.

Law schools

Much has been written about the prevalence of elite law schools being represented on
the bench in recent years, reflecting the influence a law school can have on a future
attorney’s career—particularly if that attorney wishes to one day join the bench.*' As
respected legal commentator Dahlia Lithwick wrote: “[E]lite schools beget elite judi-

cial clerkships beget elite federal judgeships. Rinse, repeat.”

In fact, while the prevalence of elite schools on the bench generally is clear, just two
law schools—Harvard and Yale—have educated approximately one-quarter of the
appellate bench. Expanding the scope slightly to include the schools that all living
current and former Supreme Court justices attended—meaning that judges who
graduated from Columbia and Stanford are added—the number of appellate judges
who graduated from the same schools as recent Supreme Court justices includes
approximately 30 percent of the federal judiciary.
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Certainly, these law schools provide an exceptional legal education. But just as cer-
tainly, they grant their students myriad professional connections and access to power-
ful fellow alumni that even the most brilliant student from a less elite school would
find difficult to access.

With those professional benefits in mind, it is important to note that the proportion
of appellate judges who are women, particularly women of color, who attended these
schools may be much lower than the proportion for the bench as a whole. In fact, only
two of women of color on the appellate bench—Iless than 20 percent—attended a so-
called SCOTUS school.

Clerkships

As the above quote by Lithwick illustrates, one of the most coveted positions after

law school is a federal clerkship. In fact, the importance—or at least, likelihood—of a
potential federal judge holding such a credential seems to be increasing. Furthermore,
it appears that some of the most elite clerkships are increasingly going to students
with conservative political leanings. Taken together, trends in clerkships appear to be a
significant barrier to fostering diversity on the bench.

Reflecting trends among the older and younger Supreme Court justices, while
approximately just one-third of senior appellate judges clerked, about two-thirds of
active judges completed at least one clerkship early in their careers. Among those with
two judicial clerkships, nearly all are more recent appointees. The highest number of
clerkships that any sitting federal judge completed is three, and every judge with that
number was nominated by either President Barack Obama or President Trump.

Thanks to growing financial incentives from the private sector paired with rising
tuition rates and student debt, it would appear that clerks are increasingly incentiv-
ized to join large corporate law firms after leaving their clerkship. These clerks collect
large, continually increasing bonuses from their new employer: today, typically at least
$50,000 and more than $100,000 at some firms for a clerk at the district or appellate
level. A clerkship on the Supreme Court can typically enjoy a bonus of $400,000 from
large firms,* and multiple federal clerkships come with additional bonuses.*

This trend, however, appears to be benefiting individuals already overrepresented on
the bench. For example, of those seven individuals with three judicial clerkships, all are

white, and only two are women.
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The power of conservatives in the judicial pipeline and judgeships

The type of insider access that firms hope to purchase by attracting clerks also speaks
to the fact that a clerkship can go far in helping a young lawyer develop the insider
relationships and network that could significantly help lay the groundwork for a future
nomination for a judgeship. In addition, students—particularly at the appellate and
Supreme Court levels—tend to apply to clerk for judges who align with their own legal
theology or political leaning, while judges tend to hire individuals from similar back-
grounds, particularly in regard to education and politics, as their own. Closely related
to professional diversity, such hiring practices can undermine intellectual diversity in
regard to personal ideology as well. And currently, the pipeline appears significantly
skewed toward those with conservative political views.

Looking at what is considered the most prestigious clerkship experience makes this

trend clear. The majority of former Supreme Court clerks now serving as appellate

judges across all demographic groups worked for justices appointed by Republican

presidents—typically a sign that that justice’s jurisprudence, as well as their clerks’,

aligns with a conservative viewpoint.

The Federalist Society’s influence on the judicial pipeline

The decades-old Federalist Society has worked to develop a pipeline
of conservative candidates for judgeships—often beginning with
securing the loyalties of law students through networking events
with prestigious law firms and federal judges. Founded in 1982, the
organization’s full name is the Federalist Society for Law and Public
Policy Studies. The Federalist Society has hundreds of chapters of
lawyers and law students across the country and dedicates itself to
promoting an extreme, conservative understanding of the law while
encouraging its members to involve themselves in local, state, and
federal public policy.>*

The organization holds events that cast itself as diametrically op-
posed” to progressives while fostering candidates for judges who
hold far-right positions in regard to civil rights. Supported by wealthy
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and anonymous donors,?’ conservative organizations such as the Fed-
eralist Society have been extremely effective in their efforts to influ-
ence powerful legal figures. For example, of the five current Supreme
Court justices nominated by Republican presidents—Samuel Alito,
Neil Gorsuch, Brett Kavanaugh, Clarence Thomas and Chief Justice
John Roberts—all have close ties to the Federalist Society.”®

During the 2016 campaign, President Trump pledged that all his
candidates would be approved by the organization. To date, at least
85 percent of his appellate federal judicial nominees are active
members in the Federalist Society.”” As is illustrated by the clerkship
trends discussed in the rest of this section, the grip the organization
and its funders have on the judiciary has the potential to continue
for decades.
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This conservative bent among those Supreme Court clerks who make their way back
to the federal bench is further illustrated by the fact that, among all current and retired
living justices, Justice Thomas has the highest number of former clerks serving as
circuit court judges. Justices O’Connor and Anthony Kennedy are tied for second,
followed in order by Alito, Ginsburg, and David Souter. Furthermore, while the

most recently appointed justices—Sotomayor, Kagan, Gorsuch, and Kavanaugh—
would not be expected to have former clerks who worked for them on the Supreme
Court serving as a circuit court judge due to their young age, two former clerks for
Kavanaugh from the D.C. Circuit and one former Gorsuch clerk from the 10th Circuit
are now appellate judges.

Professions

‘While alma maters and clerkships may provide the foundation for a legal career, law-
yers develop their expertise and understanding of the law through their professional
experiences. This section breaks down the broad career paths, along with some notable
subcategories, of all federal appellate judges—defined by the sector in which they
spent the majority of their career before becoming a judge at any level.

FIGURE 1
Approximate breakdown of 4 most common career paths
among appellate judges

Distribution of federal appellate judges by professional background

65% 15%  10%  10%
Private practice

Federal government
State and local government

Legal academia

Note: A small percentag re not represents

Source: Feder
avalable atht
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Prior judicial service

After their work as lawyers, many appellate judges—approximately 30 percent—served
as a judge on the federal district level for significant time before being elevated to the
appellate courts. Roughly the same percentage served in non-Article Il judgeships, such
as on state courts or federal courts that do not carry a lifetime appointment, before join-
ing the appellate bench.

The following four sectors are discussed in descending order of percentage of the
entire bench: private practice, federal government, state and local government, and
legal academia. The final section discusses judges from other careers—making up
approximately 3 percent of the bench overall. This number includes the one judge,
Judge Richard Paez, who spent the majority of his career as a legal aid attorney. Judge
Paez worked at a variety of legal aid organizations, most extensively at the Legal Aid
Foundation of Los Angeles. And while it would be a mistake to wholesale apply
stereotypes about a given profession to every judge with that background, as several
examples below make clear, these categories demonstrate the overwhelming domi-
nance certain legal sectors have on the bench.

Finally, it is important to note the evidence suggesting that the bench is beginning to
diversify somewhat: While more than 70 percent of senior-status judges come from
private practice backgrounds, less than 60 percent of active-status judges come from
this professional sector, explained largely by the significantly growing proportion of
judges being selected from government backgrounds. At the same time, federal pros-
ecutors dominate among those judges from government sectors, limiting the impact
of that change in regard to broad increases in diversity. That trend, however, seems

to be in lockstep with the slow demographic diversification occurring far too gener-
ally within the judiciary.*® For example, more than one-third of all male judges on the
bench who come from communities of color spent the majority of their careers within
government, compared with less than one-quarter of white men.

Despite that shift, the lack of professional diversity remains stark.

Private practice

As noted previously, the appellate bench is stacked with individuals from private prac-
tice backgrounds—particularly men from all race and ethnicities, who are significantly
more likely than women to be from this professional setting. Nearly two-thirds of circuit
court judges spent the majority of their careers in private practice. The proportion of
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white male judges and male judges from communities of color from this field is close to
70 percent for both groups. That proportion drops to less than 60 percent of the white
women on the bench and less than half of women of color—speaking to the continuing
discrimination women face when rising through the ranks of many law firms.*

Many circuit court judges made their careers in smaller firms, but significant num-
bers established careers at international corporate powerhouse firms—also known as
BigLaw—such as Davis Polk & Wardwell LLP,** Jones Day,* and O’Melveny & Myers
LLP.* These types of firms focus their work on large corporations able to afford the
extremely high fees that come with retaining such firms.*

Furthermore, while a small number of judges from this category appear to have been
engaged in private public interest law,* overwhelmingly, appellate lawyers who spent
the majority of their careers engaged in private practice worked for business-focused
firms, even if not at one of the powerhouse firms noted above. These firms, while per-
haps occasionally handling personal matters for certain high-income clients, derive the
vast majority of their revenues from business transactions—mergers and acquisitions,
corporate governance, and equity and debt financing?”’—as well as large-scale litigation
representing the interests of corporations.

Trailblazers in BigLaw

It should be noted that several former BigLaw partners who are now on the appellate
bench, particularly women and people of color, gained prominence at their firms during
atime when they had little to no established support networks. Those experiences, and
what they may speak to regarding these judges’ perspectives on power and discrimination,
are essential to recognize within a discussion of professional diversity.

A strong example of such a trailblazer is senior 2nd Circuit Court Judge Amalya Lyle Kearse.
Judge Kearse was the only Black woman in her law school at the University of Michigan,
where she was an editor of the law review and graduated cum laude in 1962 before joining
one of the most prestigious firms in the country, Hughes Hubbard & Reed LLP. She became
the first female Black partner not only at her firm but at any major so-called Wall Street firm.*

She is also a championship bridge player and served on the board of the NAACP Legal
Defense and Educational Fund earlier in her career.
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While many of these attorneys also likely engaged in pro bono legal work and other
activities that were valuable in informing their understanding of the law, the strong
majority of those on the appellate bench have expertise that was gained through the
lens of advancing the interests of businesses.

Federal government

The second-most represented sector is the federal government. The majority—more
than 60 percent—of those judges spent the bulk of their careers within the federal
government as prosecutors. Only one spent the majority of her career as a federal
public defender.

Several of these judges held other positions throughout the U.S. Department of Justice
(DOJ), and still others in this category spent the majority of their careers in the mili-
tary or at other federal agencies, such as the U.S. Patent and Trademark Office.

White male judges in this category are less likely than judges from other demographics to
have spent the majority of their careers in federal government. In fact, male judges from
communities of color are the demographic group most likely to have worked within fed-
eral government for the bulk of their careers, with the most common career path beinga
prosecutor. The role of federal prosecutor was also the most common career path among
all female judges who spent the majority of their careers in federal service.

State and/or local government

The third-most represented sector is made up of individuals who spent the majority of
their careers in state and/or local government. Unlike their federal counterparts, how-
ever, the majority of these judges spent their government service careers in roles other
than a state or local prosecutor. Most common was a variety of different roles within a

state attorney general’s office, with careers within a governor’s office or as a city or state
solicitor also being common.

Finally, the number of judges who spent the majority of their careers as public defend-
ers at the state level, including Washington, D.C., doubles the federal number—albeit
from one judge to two.

‘Women in general are more likely than men to have worked at the state or local level,
with a full one-third of judges who are women of color having spent the majority of
their careers in such roles and white women ranking second-most likely to have done so.
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Law professors

Finally, significant numbers of current appellate judges came from legal academia—
though slightly fewer than those who served in state and local government—often
with very little experience practicing law before becoming professors. Arguably in
tension with conservative claims that law schools are dominated by progressives, the
majority of appellate judges on the bench who came from academia were appointed by
Republican presidents.

Many judges have diverse careers
that are not easily defined

D.C. Circuit Court Judge Cornelia Pillard’s career is an excellent example of the varied
nature of many federal judges’ backgrounds, even when one sector clearly dominates their
career history. While the vast bulk of Judge Pillard’s career was in academia, she started her
career at the ACLU and NAACP and later spent time in the DOJ.

Moreover, in contrast to the stereotype of the ivory tower academic, Judge Pillard argued
or briefed dozens of cases before the Supreme Court and litigated cases in trial courts as
well. As co-director of Georgetown Law’s Supreme Court clinic, she helped prepare lawyers
who represented diverse interests for oral arguments on a wide variety of topics.>*

Republicans in the Senate initially blocked Pillard, an Obama nominee, from being ap-
pointed, decrying her academic writings for being “outside of the mainstream.”** Conserva-
tive activists piled on, claiming she supported “militant feminism."

Male judges from communities of color are significantly less likely than any other
demographic group to hail from legal academia. White women are somewhat over-
represented, with the proportion of white men and women of color falling below the
overall proportion of the bench in respective order.

The rest of the bench

The remaining judges not included in the categories above make up approximately
3 percent of the appellate bench. In addition to Judge Paez, who spent his career
in legal aid, this percentage includes judges who spent the majority of their careers
engaged in general business roles outside of the law or serving as in-house lawyers

within large institutions, including major universities.
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This report breaks out these lawyers for illustrative purposes to show the very small
number of individuals who make their way to the bench from careers spent in any
setting outside the larger categories described above. However, there is a strong
argument to view these judges as a subcategory of those coming from private prac-
tice, given the practice areas are strongly aligned between the two groups as both

sets are focused on business interests.

Where are the public interest lawyers?

Taken together, only about 1 percent of all circuit court judges spent their careers as public
defenders or legal aid attorneys. Only three appellate judges spent the majority of their
careers as lawyers as state or federal public defenders: Judges Bernice Donald on the 6th
Circuit, Jane Kelly on the 8th Circuit, and Robert Wilkins on the D.C. Circuit. And, as noted
above, only one spent his career in a nonprofit setting: Judge Richard Paez from the 9th
Circuit Court, who spent his career as an attorney with the California Rural Legal Assistance
and the Western Center on Law and Poverty, in addition to the Legal Aid Foundation of Los
Angeles, before becoming a municipal court judge.

There is no sitting appellate judge who spent the majority of their career with nonprofit,
civil rights organizations as Justice Thurgood Marshall did.

Looking beyond judges who spent the majority of their careers in these settings, it is clear
that only a handful of appellate judges have any career experience with such organiza-
tions. Less than 10 appear to have spent any time at legal aid organizations, or as a public
defender. As two final examples, Justice Ginsburg is joined by only two appellate judges
with any time spent at the ACLU, and only one spent time at the NAACP. No sitting appel-
late judge has spent the majority of their career ata women’s rights organization, a child
welfare ization, an immigration rights ization, a labor union, or a disability

rights organization.

Finally, the only judge not represented in any of the categories above is Judge Helene
White. After graduating from law school, White worked as a clerk for the Michigan
Supreme Court before successfully running for a state judgeship, remaining a state
judge until her appointment to the U.S. Court of Appeals for the 6th Circuit in 2008.
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Reforms needed to improve
professional diversity

As has been observed and commented on by a variety of sources, both progressive and
conservative,*' the data in this report confirm that the appellate bench is overwhelm-
ingly dominated by individuals who spent their careers engaged in corporate business-
focused practices and, to a lesser extent, as federal prosecutors. And while professional
diversity in recent years has improved in strong correlation with demographic diversity
on the federal bench, this report underscores the severity of the lack of attorneys from
civil rights, legal aid, and public defender backgrounds across the federal judiciary.

In evaluating the information presented in this report, several important trends
emerge—notwithstanding the obvious dearth of individuals from nonprofit and public
defender fields—that must inform future reforms to bring greater diversity to the bench:

« Improving professional diversity cannot be done without any eye to what takes place
in the early years of a lawyer’s career. Law schools and clerkships set the stage for
a promising attorney to ultimately gain the connections and prestige in their field
needed to secure a future nomination to the federal bench.

Relatedly, the rise in the importance of multiple, elite clerkships and the powerful
monetary incentives to enter private practice after those clerkships serve to
undermine efforts to improve professional judicial diversity. Any effort to address
this issue must also recognize the reality that many students face significant
difficulties in paying off student loans from law school.*

« Partisan conservatives currently have an outsized influence on the pipeline
for federal judges, threatening to undermine intellectual diversity along with
professional diversity.

* The link between professional and demographic diversity is complex. Women
and people of color are much more likely to come from government than from
an international law firm; thus, selecting more judges from the former is likely
to increase both professional and demographic diversity. Moreover, for many
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attorneys—particularly for women and people of color—this correlation is unlikely
to come from choice but rather from continuing prejudices, both overt and subtle,
within elite firms. Any reforms to encourage professional diversity on the bench
should not be confused with allowing such discrimination to continue nor with
discounting the important perspectives of those who become prominent partners in
law firms despite such continuing biases.

The entire legal profession, including entities such as the American Bar Association
(ABA) and law schools, have a role to play in the promotion of individuals from
diverse career settings into judgeships. In addition, policymakers must advance
reforms in order to improve the current state of affairs .

Itis clear that law schools play a significant role in the early years of a lawyer’s career.
To leverage that influence and help foster more professional networks for their stu-
dents, law schools should be required to ensure that more students are exposed to the
judiciary—and to judges—through new curriculum requirements.

The ABA sets the standards in regard to law school accreditation, including curriculum
standards.* Similar to the current requirement for schools to mandate a class on profes-
sional responsibility and courses providing “writing experience,” schools should also

be required to craft a class on the judiciary that all law school students would take as a
prerequisite for graduation. Such a course offering should cover both the judicial system
in the school’s home state and the federal judiciary. While the class would provide an
overview of how the state and federal judiciary operate—from trial to appellate—it
would also emphasize how judges at both levels are selected as well as how chambers
are generally run. Furthermore, similar to guidance it provides on other curriculum
requirements, the ABA should strongly encourage schools to recruit sitting or senior-
status judges to either teach the class or otherwise meaningfully engage with students.
Given that many law schools already engage judges as adjuncts or in other advisory
roles, such a standard should not pose a significant burden.

The goal of such a course would be twofold. First, and for the purposes of this report,
such a requirement would give students who may not secure a future clerkship net-
working opportunities with judges in addition to some insight into the judiciary and
practicalities of a judge’s chambers. Second, in keeping with the ABA’s objective of
ensuring schools provide a “rigorous program of legal education,” such a course could
strongly inform a young lawyer’s understanding of the court systems in which many—
if not most—will be practicing upon graduation.
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The clerkship process must also be reformed to improve diversity on the bench in the
long term. While a clerkship should not continue to be viewed as a de facto require-
ment to becoming an appellate judge, it is at the same time inarguable that clerking
can provide a young lawyer with significant access to influential networks that can
benefit them professionally in a variety of ways. Recognizing this reality, the courts and
Congress could take direct action improve this aspect of the judicial pipeline in terms
of professional diversity.

As one example, policymakers should explore reforms that would result in district
and circuit courts hiring clerks to work for the court itself as opposed to specific
judges. Creating hiring committees tasked with attracting a diverse pool of candi-
dates, including demographic and educational diversity and with attention paid
toward candidates who have spent one or two years practicing law in underrepre-
sented fields, could go far in ensuring that a broader set of talented law students and
recent graduates are able to benefit from clerkships. And by being hired and working
for the court itself, clerks would be able to take assignments from different judges—
meaning they would have the opportunity to work with judges of varying educa-
tional, professional, and ideological backgrounds and form relationships with more
judges than they would have previously.

To be clear, such a reform would significantly change the nature of the work a clerk
currently conducts for one specific judge. Given, however, that the current system of
clerking is a relatively new invention by the judiciary* and that the system appears to
have undesired consequences, such changes are worth considering.

When considering what influence Congress could have in this regard, it is impor-
tant to keep in mind that appropriators control the budget of the federal judiciary.

In recent years, appropriators have discussed policy issues such as whether or not to
authorize new judgeships at the district and appellate levels as well as how to institute
more transparency into the workings of the federal judiciary.* Enacted as part of the
Financial Services and General Government appropriations bill, appropriations for
the judiciary include mandatory funds, such as the salaries of federal judges, as well as
discretionary funds for the administrative functioning of the courts.*
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In addition, policymakers should make a career in public interest work more affordable
for young lawyers. As a clear initial step, Congress should invest in more robust loan
forgiveness programs for all students, including young lawyers.

At the same time, policymakers should consider additional reforms, such as explor-
ing how Congress’ taxing power could be used in a way that would help more young
attorneys afford to dedicate their careers to public interest work. As one possibility,
policymakers could explore ways to incentivizing high-revenue law firms to award
public interest grants. A good example of the impact of such a policy can be found in
the international law firm Skadden, Arps, Slate, Meagher & Flom LLP. Skadden has
instituted a well-regarded program to support public interest work, where talented
young attorneys receive a modest two-year salary to support their employment. Upon
conclusion of the fellowship, 90 percent of participants stay in the nonprofit sector.*”

Additional investments into public service work generally, encouraged by federal
policymakers, could further allow talented lawyers to remain committed to public
interest work.

Future nominees

Finally, it is imperative that future nominees for federal judgeships come from diverse
professional backgrounds.

This does not mean that the administration should only consider individuals from
certain professional backgrounds; doing so could risk disqualifying eminently quali-
fied individuals, perhaps most troublingly from communities underrepresented in
those sectors. But while pipeline reforms are important in regard to long-term gains, it
is essential that future administrations commit themselves to nominating those who
have dedicated their careers to civil rights and legal aid organizations as well as those
who have served as public defenders.

In addition, prioritizing the selection of judges from certain career fields is not enough
to truly broaden the bench. Future administrations must also nominate distinguished
alumni from schools other than those already enjoying extremely strong representa-
tion on the bench. Given the loyalty of many judges to their alma maters,* doing so
would also likely encourage the hiring of clerks from a greater number of law schools,
helping to further diversify the pipeline of judges.
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A future administration could set two goals. First would be a commitment to nominat-
ing a significant number of judges from underrepresented fields. Second, an adminis-
tration could set a similar goal in regard to educational diversity. For example, it could
aim to ensure that a number of its nominees have attended a law school located within
the region of the circuit that judge is to serve.

Regardless of any goal set for the bench as a whole, any future administration should
also commit to installing diversity into the highest Supreme Court vacancies with law-
yers from careers dedicated to nonprofit or public defender work as well as those who
attended a school other than one already represented on the bench.

A future administration could set up an independent commission to lift up the need
for more diversity on the bench and track diversity metrics to ensure effective imple-
mentation of these goals. And while the next president should ensure those within the
administration charged with managing the judicial nomination process are commit-
ted to advancing diversity, it may also be helpful for such a commission to aide those
officials in their work by spearheading new initiatives to help identify and vet attorneys
who would not have otherwise been considered for judgeships. President Jimmy
Carter, for example, set up such a body to aid him in the selection of his judges.* But it
is important to recognize that any commission of this sort would not be binding on a
president without a constitutional amendment.

Therefore, it is up to the integrity of future administrations to stay committed to the
furtherance of professional diversity on the bench.
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Conclusion

Improving professional diversity in the federal judiciary is essential, particularly in
regard to those with significant experience in public interest law. It is of paramount
importance that future administrations take seriously the demonstrated lack of
diversity on the appellate bench and work to put a strong majority of attorneys from a
diverse range of professions, particularly those underrepresented fields, on the bench.
In addition, Congress should explore avenues to encourage a more diverse pipeline of
young attorneys who would be attractive for future judgeships.

Ensuring that the federal judiciary is best able to fairly evaluate the rights and interests
of every person who enters a courtroom is of vital importance to a well-functioning
democracy. Increasing professional diversity on the federal bench will go far in ensur-
ing that goal.
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Introduction and summary

Federal judges wield immense power. Each day, they make decisions that affect
people’s livelihoods, well-being, and fundamental rights. They serve as a check on the
executive and legislative branches. This balanced system is designed to ensure that
lawmakers and the president adhere to the United States’ constitution and established
laws. Federal judges serve for life and therefore can determine the nation’s laws for
generations. This is particularly true today as federal judges are serving longer terms."

In order to function properly, however, the federal judiciary needs the public to trust
that the institution and the decisions it renders are legitimate. Otherwise, judicial
rulings would be virtually impossible to enforce. Instead of being the final arbitrator of
the law, the judiciary would take on a mere advisory role.

Many people—including legal scholars, judicial commentators, and legal practitio-
ners—have raised concerns about the federal judiciary’s current legitimacy crisis.
Members of the public increasingly perceive federal courts as unfair, particularly to
underrepresented groups, and as entities that favor corporate interests over the public
good. In particular, federal judges—especially Supreme Court justices—are increas-
ingly viewed as political actors, while the courts are viewed as partisan institutions.
This is due in part to hyperpartisanship in the judicial nomination process and recent
appointments of overtly partisan judges. Of course, the process of appointing judges
to serve for life on federal courts has always been political in nature and subject to
heated debate between political parties. That said, the rancor and norm-breaking in the
judicial nomination process has escalated in recent years.

Also contributing to the judiciary’s legitimacy crisis is the lack of federal judges repre-
senting historically underrepresented groups, such as people of color, women, indi-
viduals who self-identify as LGBTQ, people with disabilities, and people belonging to
minority religions. Today, more than 73 percent of sitting federal judges are men and
80 percent are white.* Only 27 percent of sitting judges are women, while Hispanic
judges comprise just 6 percent of sitting judges on the courts. Judges who self-identify
as LGBTQ make up fewer than 1 percent of sitting judges.’
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Diversity adds immense value to the judiciary. For parties to a case and the public at
large, the court’s legitimacy is strengthened when many of the decision-makers look
like or share similar characteristics to them. As aptly described by Supreme Court
Justice Elena Kagan, “People look at an institution and they see people who are like
them, who share their experiences, who they imagine share their set of values, and
that’s a sort of natural thing and they feel more comfortable if that occurs.”* Moreover,
ethnic and gender diversity on the bench has been shown to positively affect
decision-making.® However, while previous presidential administrations have made
concerted efforts to diversify the bench, President Donald Trump has appointed the
least racially and ethnically diverse group of federal judges of any president over the
past three decades.®

For the first time in nearly 50 years, Roe v. Wade is under serious threat of being
overturned or undermined by the U.S. Supreme Court.” Judges have also taken aim at
important protections for LGBTQ people, religious minorities, and people of color.®
While federal courts have at times offered underrepresented groups a tool for real-
izing and protecting basic and fundamental rights, this is becoming increasingly less
true—particularly under President Trump.” According to information compiled by the
Alliance for Justice, at least 40 of Trump’s judicial appointees have poor records in one
ormore of the following issue areas: voting rights, reproductive justice, LGBTQ rights,
and protecting the Affordable Care Act (ACA)."

Judges who self-identify as members of historically underrepresented groups draw on
their divergent life experiences while hearing cases and deliberating with colleagues,
which helps them to consider the interests and unique perspectives of a variety of
litigants and communities. Accordingly, diversity in the judicial pool helps to ensure
that rulings reflect a broader set of viewpoints, especially those that are traditionally
overlooked, while acting as a check on a single dominant perspective.

Inits report “Structural Reforms to the Federal Judiciary,” the Center for American
Progress examined a number of potential reforms to help restore fairness to fed-

eral courts, including setting term limits, adding justices to the Supreme Court, and
strengthening ethics requirements.'" This follow-up report focuses specifically on
addressing the federal judiciary’s lack of diversity. Part I explores this problem in terms
of race and ethnicity, gender, sexual orientation, and religious affiliation, as well as
how the lack of diversity has become worse under President Trumpj it also examines
the lack of varying professional and educational backgrounds among federal judges.
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Part II describes various benefits to having judges from a variety of backgrounds, such
as improving judicial decision-making and the public’s perception of the judiciary as

a legitimate institution. Finally, Part III offers recommendations for increasing the
number of judges from historically underrepresented groups and different backgrounds
on the federal courts, such as addressing judicial pipeline problems and making judicial
nominations and appointments more inclusive.

The inclusion of judges from different backgrounds and walks of life results in more
thoughtful and balanced decisions, thereby bolstering the legitimacy of the courts,
while—at the same time—offering a wide array of benefits to litigants and the legal

profession.

3 Center for American Progress | Building a More
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Part I: The federal judiciary’s
diversity problem

Since the nation’s founding, the federal judiciary has been overwhelming white and
male. From the 18th century until the 1960s, white male judges comprised at least 99
percent of the federal judiciary. A woman was not appointed to an Article III judge-
ship until 1934 under President Franklin D. Roosevelt, and it was not until 1949, under
President Harry S. Truman, that an African American was appointed to a federal circuit
court.” On the Supreme Court, racial and gender diversity came even later: Justice
Thurgood Marshall—the first African American justice—was appointed in 1967, while
the first woman on the court, Justice Sandra Day O’Connor, was not appointed until
1981." Judge Deborah A. Batts—the first openly LGBTQ federal judge—was not
appointed until 1994.'S

Examining diversity among sitting or active judges
Diversity in the federal judiciary can be measured by looking at“sitting” or “active” judges.
The dataset for sitting judges includes those serving in senior status, which is a form of
semi-retirement. Datasets for active judges, on the other hand, do not include senior status
judges and only reflect judges who serve on the courts full time. Because judges in senior
status can still hear cases, the authors have included them in this analysis. According to the
federal courts’ official website, senior status judges “typically handle about 15 percent of
the federal courts'workload annually."® Due largely to the Obama administration’s efforts
to appoint more people of color, women, and LGBTQ individuals to the federal bench,
diversity statistics are somewhat better among active judges—who tend to be younger
and more recently appointed—than among sitting judges. That said, even among active
judges, representation of underrepresented groups is quite poor. For instance, white male
judges make up 59 percent of all sitting judges and nearly half of all active judges.
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FIGURE 1A
Judicial appointments have not kept pace with an increasingly diverse U.S. population

Distribution of federal judicial appointees of past presidential administrations, by race and ethnicity
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FIGURE 1B
Judicial appointments have not reflected the gender makeup of the United States
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Although judicial diversity has improved in recent years—thanks, in particular, to
efforts by former Presidents Jimmy Carter, Bill Clinton, and Barack Obama—federal
courts remain dominated by judges who are white and male. As of August 2019, 80
percent of all the sitting judges on the federal bench were white and 73 percent were
male. Together, white males comprise nearly 60 percent of all judges currently sitting
on the federal bench.'” Meanwhile, people of color—including those belonging to two
or more races—and women make up only about 20 percent and 27 percent of sitting
judges, respectively, while individuals self-identifying as LGBTQ comprise fewer than
1 percent of all sitting judges.' To put this into perspective, people of color make up
nearly 40 percent, women make up S1 percent, and people identifying as LGBTQ
comprise approximately 4.5 percent of people living in the United States.

FIGURE 2
White and male judges dominate the federal courts

Diversity among sitting federal judges
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Of judges currently sitting on federal Article III courts, only about 10 percent are
African American and 2.6 percent are Asian American. These numbers do not track
with the U.S. population. For example, Blacks and African Americans comprise 12.5
percent of the U.S. population, while Asians make up $.7 percent of the population.
Hispanics are even more significantly underrepresented on the courts compared with
their share of the population: Only 6.6 percent of sitting federal judges are Hispanic,
despite the fact that this group comprises 18.3 percent of the U.S. population, accord-
ing to the U.S. Census Bureau.'” And there are only two American Indian judges sitting
on the federal bench, making up just 0.1 percent of the federal judiciary compared
with 0.7 percent of the U.S. population.?
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FIGURE 3
Women, LGBTQ people, and nonwhite groups are underrepresented
on federal courts compared with their share of the U.S. population

Diversity of sitting federal judges compared with that of the U.S. population
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If one narrows the pool to just active federal judges, which does not include judges
in senior status, the numbers improve—but only marginally. Among active judges,
nearly 73 percent are white and 67 percent are male. White males comprise S0
percent of all active federal judges. On the other hand, people of color comprise 27
percent and women represent 33 percent of active federal judges. Approximately

13 percent of active federal judges are African American, while 4 percent are Asian
American and 9 percent are Hispanic.*' Among judges actively serving on the federal
courts, only one is American Indian. In all, people of color comprise just 27 percent
of actively serving judges. Meanwhile, LGBTQ people make up approximately 1.4

percent of active judges.”
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It can be difficult to acquire up-to-date information on the religious affiliations of federal
judges, as they may not openly disclose which faith—if any—they adhere to. However,
22017 study by scholars Sepehr Shahshahani and Lawrence J. Liu found that among
federal appellate judges, 4.1 percent were Protestant, 28.2 percent were Catholic, 19
percent were Jewish, and S.1 percent were Mormon.” Strikingly, Hindu judges com-
prised just 0.5 percent of federal appellate judges, and the study’s authors were unable to
identify any Buddhist, Muslim, or atheist federal appellate judges. In 2016, then-Presi-
dent Obama nominated Abid Riaz Qureshi to the U.S. District Court for the District of
Columbia. Quareshi would have been the first Muslim American federal judge, but the

Senate failed to confirm his appointment.”*

Regrettably, the authors were unable to locate any publicly available data on the num-
ber of sitting federal judges with disabilities. The virtual absence of information on
disabled federal judges is problematic and deserves more attention.

The federal judiciary also lacks diversity in terms of educational background. A 2016
study found that approximately 48 percent of all former and current federal judges
graduated from one of 20 top law schools. Of those, nearly a quarter attended law
school at Harvard University, Yale University, University of Michigan, University of
Texas, or Columbia University.** When factoring in judges who attended University
of Virginia, Georgetown University, University of Pennsylvania, George Washington
University, and Stanford University, this number jumps to 35 percent of all federal
judges, past and present. Among Supreme Court justices, in particular, more than 30
percent of those who have served on the court graduated from just one law school:
Harvard. In fact, as noted by the study’s authors, “Harvard has had more represen-
tation on the Supreme Court than the bottom ninety-five percent of law schools
combined.” Just three elite law schools—Harvard, Yale, and Columbia—have been
responsible for more than half of all Supreme Court justices who have served on the
bench since the nation’s founding.*

Professional diversity is also lacking. A 2017 Congressional Research Service report
found that more than 46 percent of active federal circuit court judges were either serving
in private practice or as a state or local judge when they were appointed to the federal
bench. In comparison, 7.5 percent were working as law professors, 3.7 percent were
working for state and local government, and fewer than 1 percent were serving as a public
defender.” Among active district court judges, nearly 66 percent were either working in
private practice or serving as a state or local judge. At the same time, only 3 percent were
working for state or local government, 1.4 percent were serving as a public defender,
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and just 0.5 percent were working as a law professor when they were appointed. Having
judges with different professional experiences overseeing cases is important because
these experiences can shape how judges view the application of the law and individual
parties.” Moreover, a 2016 study by the Alliance for Justice found that roughly 86 per-
cent of judicial nominees under the Obama administration had either worked as corpo-
rate attorneys, prosecutors, or both.”” At the same time, fewer than 4 percent had worked
as lawyers at public interest organizations.*®

Although other presidents who served during the early to mid-20th century made
some efforts to appoint federal judges belonging to historically underrepresented
groups, President Jimmy Carter was the first to make diversifying the federal courts

a priority. Until Carter entered office, white judges made up at least 90 percent of all
judicial appointees in every preceding administration since the nation’s founding.
Under Carter, however, judges from racially and ethnically diverse backgrounds com-
prised more than 21 percent of appointees.*' Of Carter’s judicial appointees, 37 were
African American, which amounted to more than three times the number of African
American judges appointed by any previous administration.* Moreover, whereas
female judges comprised less than 2 percent of judicial appointees in past administra-
tions, they made up nearly 16 percent of Carter’s judicial appointees.®

In the 1990s, President Bill Clinton took up the mantle left by Carter: Almost half of
all of Clinton’s federal judicial appointees were from historically underrepresented
groups. Yet no president aimed to diversify the bench more than President Barrack
Obama. Obama nominated and confirmed more women than any other president in
history, although there is still significant room for improvement; by the time he left
office in January 2017, nearly 42 percent of his judicial appointees had been wom-
en.* Moreover, people of color comprised nearly 36 percent of Obama’s 324 judicial
appointees. In all, more than 60 percent of Obama’s judicial nominees were people of
color, women, and sexual or gender minorities.

Unfortunately, any gains in diversity made by previous administrations came to a halt
once Trump took office. President Trump is appointing federal judges at a rapid pace, yet
his judicial picks are the least racially and ethnically diverse of any presidential admin-
istration over the past 30 years. As of August, Trump lagged behind the Obama admin-
istration in appointing women by 20 percentage points.* The current administration’s
stunning reshaping of the federal courts undercuts decades-worth of efforts by previous
administrations—both Democrat and Republican—to diversify the judiciary.
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FIGURE 4
President Trump's judicial appointees are exceptionally nondiverse

Diversity among President Trump's federal judicial appointees
compared with President Obama's
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Since President Ronald Reagan, every president except Trump has made the judiciary
more racially and ethnically diverse than the proceeding president of the same party.®
In other words, each Republican president elected after Ronald Reagan appointed
judges who were at least equally, if not more, racially and ethnically diverse than those
appointed by his Republican predecessor—and the same holds true for Democrats.
For example, although President George H:W. Bush did not appoint as many judges
of color as Jimmy Carter, he did appoint more than Ronald Reagan. Trump broke this
trend, as his appointees are 4 percentage points less racially and ethnically diverse than
judges appointed by President George W. Bush.®”
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As of August 20, 2019, of Trump’s judicial appointees, 78 percent were male and 86
percent were white, with white men comprising 67 percent of Trump appointees.*® Only
21.5 percent of Trump’s appointees were women, while people of color made up fewer
than 14 percent of Trump’s federal appointees. Only one of Trump’s appointees openly
identifies as LGBTQ.* Moreover, as of August, Trump had only appointed five African
American judges and five Hispanic judges. And although 10 of Trump’s appointees were
Asian Americans, he has failed to appoint a single American Indian judge.*

Examining Trump’s judicial nominees is an even better indicator of the lack of
priority that the administration has assigned to broadening representation on the
bench. Although Trump cannot directly control which of his nominees the Senate
ultimately confirms, he has autonomy over whom he nominates. As of July 31,2019,
Trump had nominated 183 judges to the federal bench. Of those, more than 78
percent were men and 84 percent were white. Together, white men made up 67 per-
cent of all Trump judicial nominees at that time. Only seven—3.83 percent—were
African American, while just 40—21.86 percent—were women.*' Hispanic and
Asian American judges accounted for only five and twelve—2.73 percent and 6.56
percent—of Trump’s nominees, respectively. Not a single American Indian judge has
been nominated by Trump, and only two judges—1.09 percent—have been nomi-
nated who openly identify as LGBTQ.*

FIGURE 5
President Donald Trump replaced several of former President Barack Obama's
diverse judicial nominees with white and/or male nominees
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6 4 6 2

Women of color White women Men of color Women of color

406 84 990 &
206 %4 990 ¢

NN
replaced by replaced by replaced by replaced by
white men white mq white men white women

ah PV S PV S PV
Sources: Demographic information on diverse jud

minated by President Obama and replaced by President Trump came fiom a variety of
d Ballotopedia, and others. It includes data through July 31, 2019 The fulllst of sources is

onfile with the author

11 Center for American Progress | Building a More




60

Moreover, when Obama left office in January 2017, more than 50 of his judicial
nominees were still pending, many whom were women and/or people of color.*
But instead of renominating Obama’s nominees, once he became president, Trump

replaced several of them with nominees who were either white, male, or both.**

Although Trump did end up renominating 13 of Obama’s holdover nominees as of
August 2019, seven of them were white males, four were white females, and two were
Asian American women.* There were only a few instances where Trump nominated
someone who was more representative in terms of race and ethnicity or gender. For
instance, Trump replaced one of Obama’s white male nominees with a white female and
replaced one of Obama’s white female nominees with a woman of color. In addition, two
white women nominated by Obama were replaced by men of color under Trump.*

Still, Trump’s insistence on nominating and appointing primarily white male judicial
candidates, and the Senate’s rush to confirm them, will have profound effects on the
country’s legal trajectory and people’s lives.
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Part Il: Diversity on the
federal bench matters

In considering the courts” demographic makeup, it is obvious that the federal judiciary
is not an equal opportunity employer and instead favors white male elites. This has
real consequences for historically underrepresented litigants and parties who may not
receive fair or even-handed rulings due to inherent biases among judges. Indeed, a
consequence of having such a judiciary is that the public may begin to view the courts
as another cog in an already oppressive legal system, rather than as a trustworthy and
independent institution.

Also contributing to the public’s distrust of the judiciary is a growing body of evidence
showing that certain litigants—mainly people of color—receive disparate treatment
when they come before white judges. This treatment has not gone unnoticed."” A 2014
Pew Research Center survey found that among respondents, 27 percent of whites, 40
percent of Hispanics, and 68 percent of Blacks felt that Black people were treated less
fairly by courts, compared with white people.*®

Increasing diversity on the federal bench will help address these concerns and foster
greater public trust in the judiciary. According to one judge, having a more diverse group
of judges that mirrors the makeup of the populace “enhances the ability of the populace
to feel that [judges] are more believable.”*® Judicial diversity also offsets discrimina-

tory biases in judicial decision-making. And research shows that the presence of judges
belonging to historically underrepresented groups and with different backgrounds can
result in fairer judicial outcomes and better courtroom experiences for litigants.

The presence ofa diverse group of federal judges improves both the descriptive and
substantive representation of underrepresented groups on the federal bench.* As
described in CAP’s “Structural Reforms to the Federal Judiciary,” descriptive repre-
sentation is when an institution physically resembles the population over which it
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has authority, whereas substantive representation is when an institution acts in the

substantive interests of the group over which it presides.® The latter is, to a degree, less
concerned with the physical representation of a group; rather, it is focused on whether
the representation is meaningful and embodies the population’s priorities and values.*

Descriptive and substantive representation are not interchangeable

There is a common misconception that descriptive and substan- Justice Thomas has at times been critical of legal arguments and
tive representation are intrinsically linked. The theory goes that by constructs he perceived as racist, he has also been a staunch op-
improving descriptive representation, better substantive representa- ponent of affirmative action programs and has voted to eliminate
tion will automatically follow. But this is not always the case. Judges important voting rights protections that were designed to protect
from underrepresented groups do not take homogenous approaches  people of color from voter suppression.® Justice Thomas offers a
to how they interpret and apply the law. For instance, not all female good lesson against making assumptions about the viewpoints and
judges are pro-choice, in the same way that not all judges of color will jurisprudential approaches of judges of color or those from other
rule in favor of affirmative action programs. underrepresented groups. He also presents a good reminder that
when it comes to improving the diversity of members of the bench,
As an example, consider Justice Clarence Thomas, the second the United States needs judges who represent underrepresented

African American judge confirmed to the Supreme Court. Although groups both descriptively and substantively.

Descriptive representation is important, as it improves public trust in the judiciary
since people are more likely to trust those with whom they share physical character-
istics.** Therefore, in the interests of both equality and the perception of fairness, it is
important that judges reflect the parties and populations they serve. As described by
scholars Jason Iuliano and Avery Stewart, “In dispensing justice to all citizens, the legal
system cannot allow one demographically homogenous group to hand down decisions
while other racial and ethnic groups bear the brunt of those decisions.”*

Yet the federal judiciary does not resemble the public at large. As explored in previ-
ous sections, notable disparities exist for women, African Americans, Hispanics,
Asians Americans, American Indians, and LGBTQ individuals. All of these groups
are strikingly underrepresented on the courts compared with their respective shares
of the U.S. population.*®

The lack of diversity is particularly stark in specific jurisdictions. For example, there are
no judges of color sitting on the 7th U.S. Circuit Court of Appeals—which includes
Illinois, Indiana, and Wisconsin—even though people of color make up nearly a third
of the jurisdiction’s population.” Meanwhile, of the 18 sitting judges on the 8th U.S.
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Circuit Court of Appeals, only one is a woman, even though women comprise more
than half of the jurisdiction’s general population. Furthermore, although people of
color make up more than 50 percent of the population covered by the Sth U.S. Circuit
Court of Appeals, white judges make up nearly 85 percent of its sitting judges.

FIGURE 6
The racial and ethnic compositions of federal circuit courts
do not reflect the populations that they serve

Gaps in the diversity of U.S. Circuit Courts compared with
the general populations of the jurisdictions they preside over

0% 8% 16% 24% 32% 40%

v o

¢ @ - ®
-~ Alaska, Hawaii, Guam, Virgin Islands Puerto Rico
North Mariana Islands

Note: Circuit population data was derived from the U.S. Census Bureau. For U.S. population, white indicates white, not hispanic.Black or African
fi tHispanic. And Asian ind , not Hispanic. d
more races," as definited by the Census. Demographic data for Puerto Rico reflect 2017 estimates. Census data were supplemented by
information from the CIA World Factbook where necessary. According to the CIA World Factbook, Guarm's population is comprised of the
following ethnicites: ‘Charnorro 37.3%, Filiino 26 3%, white 7.19,Chuukese 7%, Korean 2.2%, other Pacific Islander 296, other Asian 296, Chinese
16%, Palauan 1.6%, Japanese 1.5%,Pohnpeian 14%, mixed 9.4%, other 0.6%
*Asian 50% (includes Filipino 35 39%,Chinese 6.8%,Korean 429, and other Asian 3.796), Native Hawaiian or other Pacific Ilander 34 9% (includes
Chamorro 239%, Carolinian 46%, and other Native Hawaiian o Pacific Islander 6 4%), other 2.5%,two or more ethnicities or races 12.7%" The
following ethnicites are represented in the U Virgin lslands, according to the CIA's World Factbook: black 76% white 15 6% Asian 149%,other
499%,mixed 2.1% The data reflect itting Article Il judges, designated in the US. Constitution, as of August 2019.
Sources; U S Federal Judical Center, ‘Biographical Directory of Artcle Il Federal Judges, 1789-present: Advanced Search Crteria available at
accessed August 2019);Us. Census Bureau Arerican FactFinder, Annual
Estimates of the Resident Population by Sex, Age, Race, and Hispanic Origin for the United States and States, Aprl 1,2010 to July 1,018 available
at hitps/fact d August 2019), US.
American Fact Finder,"ACS Demographic and Housing Estimates, 2013-2017 American Community Survey S-year Estimates (Puerto Rico),* available
F (ast accessed August 2019),US, Central inteligence
August 2019).

Agency, “The World Factbook” available at
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FIGURE 7

The gender compositions of federal circuit courts
do not reflect the populations that they serve

Gaps in the diversity of U.S. Circuit Courts compared with

the general populations of the jurisdictions they preside over
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Note: Circuit population data were primarily derived from the U.S. Census Bureau. Census data were supplemented by information provided by the
World Bank or CIA World Factbook The data reflect stting Artcl I judges, designated in the US. Constitution, as of August 2019.

Sources: US. Federal Judical Center, "Biographical Directory of Articl i Federal Judges, 1789-present: Advanced Search Critera," available at
(st accessed August 2019);US. Census Bureau American FactFinder, "Annual
Estimates of the Resident Population by Sex, Age, Race, and Hispanic Origin for the United States and States: April 1, 2010 to July 1,2018;

avaiable accessed August 2019) US. Census
Bureau American Factfinder, "ACS Demographic and Housing Estimates, 2013-2017 American Community Survey S-year Estirmates (Puerto Rico),”
avaiable F (last accessed August 2019); World Bank
Group, Population, female (% of total population); available at OPTOTLFE 75 (last accessed August

2019),US, Central Inteligence Agency, The World Factbook.” available
geos/uhtml st accessed August 2019).

But it is not enough to simply nominate and confirm judges who physically represent a
variety of races, nationalities, genders, sexual orientations, and any number of additional
characteristics. The federal judiciary must be comprised of judges who can identify

with the unique experiences of all kinds of litigants who come before the courts. People
belonging to underrepresented groups often share a common set of experiences that
shape their values and perceptions on certain issues. This allows judges belonging to such
groups to effectively champion divergent values and perspectives, thus leading to better
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substantive representation for those communities. Indeed, as noted by scholar Michael
Nava in a 2008 study, judges belonging to historically underrepresented groups tend to
be more empathetic and considerate of the concerns of litigants who—like them—have
been “similarly ostracized for their differences.”*® Most Americans believe it is important
for judges to “be able to empathize with ordinary people.”

Generally speaking, in the average case where matters disproportionately affecting his-
torically underrepresented groups are not at issue, a judge’s identity—including their
race and ethnicity, gender, sexual orientation, or religious affiliation—will not have
any bearing on the outcome. In other words, for most cases, a female judge will reach
the same conclusion as a male judge, a Black judge will reach the same conclusion as a
white judge, and so forth. Some studies have even shown that, in certain cases, female
judges may issue harsher rulings than their male counterparts against similar litigants.%
One explanation for this is that judges from underrepresented groups feel pressured to
rule in such ways so as to avoid being perceived by their colleagues and others within
the profession as biased or agenda-driven. As described by a female South Asian immi-
gration judge from the United Kingdom, “The feeling of being an outsider did extend
to how I behaved as a judge at first. I felt terribly self-conscious, on guard, needing

to make sure I was right and also be seen to be doing it ‘properly. So I may even have
been harsher than white judges.”

However, in cases where race, gender, and religion are at issue, a judge’s identity can
have a significant impact on how cases are decided. It is worth noting at the outset that
studies conducted over the past several decades have reached different—and, at times,
even contradictory—conclusions over the extent to which a judge’s identity and back-
ground influences their decision-making. That said, a number of studies have shown
promising support for the idea that a judge’s background or membership in historically
underrepresented groups can affect case outcomes—though more research is needed.

Indeed, judges themselves have recognized that their identities and specific back-
grounds can inform their decision-making.® As noted by Justice Ruth Bader Ginsburg
on the differing approaches male and female judges take on cases involving women’s
issues: “[ There are perceptions that we have because we are women. It’s a subtle influ-
ence. We can be sensitive to things that are said in draft opinions that (male justices)
are not aware can be offensive.”** Senior Judge Atsushi Wallace Tashima of the 9th U.S.
Circuit Court of Appeals, too, has previously described how his life experiences influ-
ence his decision-making—particularly the incarceration of his family in a World War
11 U.S. internment camp for Japanese Americans and Japanese immigrants:
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Because we are all creatures of our past, I have no doubt that my life experiences,
including the evacuation and internment, have shaped the way I view my job as a
federal judge and the skepticism that I sometimes bring to the representations and
motives of the other branches of government.**

Studies have found, for example, that female judges are more likely than their male
counterparts to rule in favor of plaintiffs in sexual harassment and employment dis-
crimination cases.® Women judges have also been found more likely to rule statutes
unconstitutional if they violate the equal protection, due process, or freedom of asso-
ciation rights of people who identify as LGBTQ.*® Using qualitative analysis, one study
found that Asian American judges rule more sympathetically in certain cases, such as
those involving matters of immigration or discrimination, which the author attributed
in part to the plights that those racial and ethnic groups experienced themselves immi-
grating to and growing up in the United States.”” Meanwhile, Black judges have been
found to be more sympathetic to defendants alleging violations of Fourth Amendment
rights than white judges.*

Moreover, plaintiffs alleging racial workplace harassment are 2.9 times more likely

to succeed before African American judges than judges belonging to other races and
ethnicities.”” According to the study, as a general rule, plaintiffs in workplace harass-
ment cases are more likely to succeed on their claims if they go before a judge of the
same race as themselves. In explaining this phenomenon, professors Pat K. Chew and
Robert E. Kelley explain:

Judges of each racial group can more readily identify with injustices that happen
to their racial group. They draw upon similar life experiences; they know how they
would react to being treated in certain ways; and they understand all the subtle
“coded” words that carry racial offenses but that others tend to dismiss with “that’s
not what I was saying—you're reading into it.”

Studies have uncovered other patterns in the ways that judges of specific religions
decide certain cases. Professor Jeffrey J. Rachlinski and Magistrate Judge Andrew

J. Wistrich of the U.S. District Court for the Central District of California explored
this phenomenon in their 2017 article “Judging the Judiciary by the Numbers”* In
reviewing past research, they describe that Jewish judges are more likely to decide
cases in ways that protect minority religions, perhaps because they belong to a histori-
cally persecuted religion. Similarly, Catholic and evangelical judges rule more harshly
in LGBTQ rights cases and against defendants in cases involving obscenity, which

the authors note is “consistent with papal teachings.” And while Jewish judges tend to
adopt a more separationist approach, Catholic judges are more accommodationist.

“| find that my own life
experiences inform
my understanding
and perceptions

of the world as a
judge ... Itis simply
unrealistic to pretend
that life experiences
do not affect one’s
perceptions in the
process of judging”

—Judge Edward Chen
of the U.S. District Court
for the Northern District
of California.”*
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Unfortunately, there is scant research on how the presence of LGBTQ judges and
judges with disabilities affects judicial outcomes.

Better, fairer decisions

Judges are human beings who hold biases and prejudices like everyone else. Most
make concerted efforts to prevent such biases from affecting their decisions, but they
are not always successful. For instance, a judge’s past professional experience can con-
tribute to bias in judicial decision-making. Although the body of research is mixed, at
least one study found that judges who previously served as prosecutors are moderately
more likely to rule against defendants.” A judiciary historically dominated by cis white
men with prosecutorial backgrounds can result in legal doctrine and precedent tainted
by bias—such as disproportionate criminal sentencing laws—which has repercussions
for litigants and, especially, communities of color.

Adding judges with different backgrounds and experiences to the court can act as a check
on bias in the courtroom. As part of their decision-making process, judges belonging to
historically underrepresented groups consult their unique perspectives and life experi-
ences—shaped by their race, gender, sexual orientation, religion, and so forth. According
to one female federal judge, “I think everybody is applying the same law but you [as
aminority or female] may be able to see more angles. The more angles, the better the
decision.”* This holds true for individuals from different educational backgrounds as
well. For instance, law schools take varying approaches to training future lawyers and
emphasize different perspectives on the application and interpretation of law.

Having a group of judges from a variety of backgrounds, including underserved or his-
torically underrepresented communities, has a positive impact on the decision-making
processes of federal judicial panels and the Supreme Court, where judges deliber-

ate in groups. In these settings, people with varying experiences share their unique
perspectives and challenge others’ preconceptions with positive results. Studies have
shown how groups that include people of different races and ethnicities, genders, and
experiences approach problems differently, resulting in more thoughtful, innovative,
and well-rounded decision-making than homogenous groups.” Furthermore, studies
on federal appellate courts have found that having at least one female on an appellate
court panel significantly increases the likelihood that male judges will find for plain-
tiffs in cases involving sexual harassment and discrimination, while having at least

one Black judge on a panel increases the likelihood that non-Black judges will find for
plaintiffs claiming violations of the Voting Rights Act and in affirmative action cases.”
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Judges from underrepresented groups have been champions in making the judiciary
fairer and more inclusive. For instance, women judges and judges of color have spoken
out about gender and racial bias on the courts and led calls for reform.”

The presence of judges from different communities and backgrounds can also improve
the courtroom experience for litigants and lawyers from underrepresented popula-
tions—regardless of the outcome of the case. In most cases, when litigants of historically
underrepresented groups come before a federal court, they encounter judges who do not
look like them and with whom they do not share common experiences. This can result
in litigants feeling heightened levels of stress, anxiety, or fear during court proceedings,
especially if a judge uses racially or culturally insensitive language or commentary—

regardless of whether it is intentional. Litigants who are people of color, women, LGBTQ
people, people with disabilities, and members of other underrepresented groups may
ultimately have a more positive experience and better overall impression of the legal
system if their case is decided by a judge with whom they share certain attributes or back-

grounds. This may hold true even if the judge ultimately rules against them.

For example, a female plaintiff bringing a sexual harassment claim against her employer
may find comfort in the fact that her case is decided by a female judge who approaches
the case in a thoughtful manner, with a robust or even personal understanding of

the specific challenges women face in the workplace. Even if the female judge rules
against her, the plaintiff may come away with the impression that the decision-making
process was fairer than it otherwise would have been had the case been decided by a
male judge who was less likely to comprehensively grasp the prevalence of and identify
patterns in sexual harassment against female workers. For their part, federal judges of
color have noted how their backgrounds and experiences provide them with a unique
“understanding and appreciation of how intimidating the court system can be,” which
may help them to approach litigants with more sensitivity.”

In addition to improving courtroom experiences for litigants, the presence of judges
from diverse backgrounds can also foster a more welcoming and inclusive environ-
ment for lawyers who argue cases before the courts. For example, female lawyers who
come before courts presided over by male judges can be subject to harassment and
disparaging remarks about their appearance and choice of dress.” Likewise, lawyers
of color may face racist comments or disparate treatment by judges who preside over
their case. Yet such mistreatment is less likely to occur in cases presided over by judges
who—as discussed previously—have more empathy for individuals belonging to

historically underrepresented groups.
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Finally, the presence of judges on the federal bench who represent a wealth of
backgrounds and experiences signals to children, students, and other lawyers from
underrepresented communities that one of the most prestigious positions within the
legal system is not out of reach or reserved only for white male elites. Of course, not
everyone aspires to become a federal judge. But for those who do dream of joining the
profession, having judges to look to as examples can be vitally important in encourag-

ing people to pursue their goals.

21 Center for American Progress | Building a More e Federal Judiciary




70

Part Ill: Recommendations

By January 20, 2021, more than 200 federal judges will be eligible for senior status.®
Of those 200 judges, more than half are white males. These potential openings provide
an opportunity to improve the diversity of the federal bench. But to restore public
trust and foster fair judicial outcomes, meaningful reforms must be made to the judi-
cial pipeline and the processes by which judges are appointed.

The recommendations below focus primarily on improving the representation of women
and people of color in the federal judiciary, as well as encouraging the nominations

and appointments of LGBTQ judges, judges with disabilities, and judges belonging to
different faiths. Yet more work is also necessary to improve the representation of judges
from different educational and professional backgrounds. Indeed, the recommenda-
tions below frequently reference factors that have historically been considered neces-
sary prerequisites for becoming a federal judge—namely, attending an elite law school,
clerking for a federal judge, working at a top-tier law firm, and serving as a state judge or
U.S. attorney. Preconceived notions that these are the only pathways to becoming a judge
must be wholly abandoned if there is any hope of creating a fairer judiciary that is more
representative of the population it serves. All judicial nominees, of course, must still have
the necessary legal qualifications to adjudicate cases, such as having a healthy under-
standing of legal and trial procedures, as well as established legal rules and doctrine.

The lack of diversity within the federal judiciary cannot be remedied without addressing
the judicial pipeline problem. Today, too few students of color, LGBTQ students, and
students with disabilities are entering law school. And those who are accepted often are
not being set up for success, as they face various obstacles in school and in obtaining the
kinds of legal jobs that have traditionally led to federal judgeships. At every stage, law
tudents and lawyers belonging to historically underrepresented groups face harass-

ment, discrimination, and negative stereotyping. According to one Asian American
female lawyer, “Being an Asian woman added another layer as men were often more

interested in expressing themselves as romantic prospects as opposed to colleagues.”'
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Attorneys belonging to historically underrepresented groups may also be subject to
feelings of isolation. As described in a report by the Minority Corporate Counsel
Association on sexual minority attorneys:

Nongay people announce their sexual orientation whenever they mention a date, a
spouse, or a child. But these normal conversations can be fraught with tension for
lesbians and gay men. If they decide to remain silent about their personal lives ... It’s a
silence that can often be interpreted by colleagues or clients as distant and cold.*

To improve the diversity of the federal bench, initiatives must be put in place to ensure
that individuals from historically underrepresented groups who are interested in pursu-
ing judgeships have the resources and support they need to be admitted to and succeed
in law school. Programs must also be established to help candidates obtain prestigious
clerkships and law firm jobs, both of which have often been considered unofficial
prerequisites for federal judgeships.* Becoming a state judge, state attorney general, or
U.S. attorney are also common points of entry for future federal judges. As such, it is
important to prioritize diversity in the pool of applicants in these sectors as well.

Get young people from underrepresented groups interested in judgeships

In order to bring individuals from all different backgrounds into the judicial pipeline,
it is necessary to get young people of different races and ethnicities, genders, sexual
orientations, and religions excited about pursuing a career in law.

Many people who have family members who are lawyers or judges are inspired to
pursue law as a career. This is problematic as a strategy for building a more inclu-
sive judicial pipeline, however, because people from historically underrepresented
groups and backgrounds are not well accounted for within the legal profession.

For instance, the profession as a whole is roughly 85 percent white and 64 percent
male.* In 2016, the American Bar Association (ABA) reported that only 1.25 per-
cent of its members self-identified as LGBT.*® And a 2011 ABA survey found that
fewer than 7 percent of its members responded “yes” to the question, “Do you have
a disability?”* This puts members from underrepresented populations at a disadvan-
tage from the very outset. Indeed, for many young people, having a career as a judge
may not be on their radar or believed to be within the realm of possibility.

More outreach must be done at an early age to get young people with different
experiences and backgrounds interested in and excited about a career as a judge.
Affinity bar associations and other organizations are already leading on this front.
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The Hispanic National Bar Foundation, for example, has programming—such as
the Future Latino Leaders Summer Law Institute—that allows Latino high school
students interested in pursuing careers in law to connect with Latino leaders in the
legal profession.” As described by one student participant, “Hearing the success
stories of people from similar backgrounds as me has inspired me, and showed me
that the legal field is an amazing place for Hispanic people.”*® Meanwhile, groups
such as Street Law Inc. and chapters of the Urban Debate League (UDL) work with
students in cities to educate them about the law, help them build critical thinking
and communication skills, and encourage them to pursue legal careers.* Street Law
Inc. has teamed up with the National Association for Law Placement (NALP) to
create a “Legal Diversity Pipeline Program” designed to help excite young people
about a career in law. An evaluation of the program found that whereas 46 percent of
students reported considering becoming a lawyer before entering the program, that
number increased to 65 percent upon completion.”® Moreover, the Silicon Valley
UDL partners with local lawyers to provide corporate mentoring opportunities that
allow students interested in law to shadow and receive advice and emotional support
from practicing lawyers.”!

FIGURE 8
Improving judicial diversity will require
bringing more diverse lawyers into the fold

Diversity statistics for active attorneys in the United States

Male 64% Female 36%

Caucasian/white 85%
African American 5%
Hispanic 5%

Asian 2%

Multiracial 2%

Native American 1%

Source: American Bar Association, "ABA National Lawyer Population Survey: 10-Year Trend in Lawyer Demographics" (Chicago
at https//www americanbar.org/content/dam/aba/administrative/market_research/national-lawyer-population-demographics:
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The above groups comprise but a fraction of the vast network of organizations working
to foster an interest in law among individuals at an early age. Yet there is always more to
be done. For instance, groups offering out-of-state programming should provide scholar-
ships to students of all socio-economic backgrounds who are interested in participating.
Such scholarships can go toward application fees, travel costs, and room and board in
order to make these opportunities more financially feasible for low-income students.
Affinity bar associations and justice-minded organizations can also host events at which
high school students are given the opportunity to hear judges of color and women
judges, as well as judges representing a variety of other characteristics and experiences,
discuss their work in the courtroom and career paths. In addition to driving interest and
enthusiasm for the profession among youths, events featuring these judges signal to stu-
dents of all ages, races, and backgrounds that judgeships are within their grasps.

Make the law school admission process fairer and more accessible

Before becoming a federal judge, one must be admitted to and attend law school.
Unfortunately, as described by law professor Sarah E. Redfield in her article on the pipe-
line to law school, socio-economic barriers often preclude students from underserved
communities from competing with their white, affluent peers for admittance to coveted
law schools.” As early as kindergarten, people of color, low-income people, people with
disabilities, and other individuals from historically underrepresented groups are disad-
vantaged in the pursuit of a successful law career due to gaps in the education system.”
For example, schools’ failure to offer accessible educational facilities and equipment can
resultin education gaps for people with disabilities. Research has shown that the per-
centage of working-age disabled people who hold a bachelor’s degree or higher is more
than 18 percentage points lower than that of nondisabled people.”*

In addition to overcoming educational barriers, prospective law students from under-
served communities must overcome the significant financial burdens associated with
applying for and attending law school. For instance, they must pay to take the LSAT
exam—a prerequisite in most states for admission to law school, though a number

of law schools now accept GRE scores.” Although the LSAT offers fee waivers for
certain low-income students, they are not always well advertised, and therefore, many
students in need may not be aware of their existence. Students who have the financial
means can also take LSAT tutoring classes, which can give them a leg up on the exam.
These prep classes, however, are expensive. They can cost upward of $1,400, which

may be out of reach for low-income students.”®
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Then there is the application process itself. Each law school application can cost
between $60 and $100.”” Because experts recommend applying to between seven and
15 different law schools, the total cost of application fees alone may exceed $1,500.”
Many law schools offer application fee waivers for low-income students, but as with
the LSAT waivers, they are not always well advertised and can be difficult to obtain.”

Furthermore, the astronomical cost of attending law school and the prospect of
being hundreds of thousands of dollars in debt upon graduation is a major deter-
rent for some individuals who might otherwise be interested in pursuing a career

as ajudge. Law school tuition can range anywhere from nearly $12,000 to almost
$70,000 per year, depending on the school.'® This is particularly daunting for those
who do not have the same financial safety net as their affluent peers. Making matters
worse, law students belonging to historically underrepresented groups are statisti-
cally less likely to be hired into high-paying positions upon graduation. For instance,
women of color represent only about 13.5 percent of associates at U.S. law firms,
while the post-graduate employment rate for law school graduates with disabilities is
7.6 percent lower than it is for other graduates.'"'

By improving education and making it more equitable across communities, a more
representative pool of students—across racial, gender, sexual orientation, disability,
and socio-economic lines—will enter law school, which starts them on the path to
becoming federal judges. The definition of who qualifies for LSAT and law school
application fee waivers should be expanded to include more applicants in need. Going
further, LSAT-related fees could be waived entirely for former Pell Grant recipients.
Private companies offering LSAT test prep should provide low-income applicants
with more generous scholarships. For their part, affinity bar associations and justice-
oriented organizations can help by establishing scholarship funds to assist low-
income students in taking LSAT prep courses and paying the fees associated with the
exam—including the costs of travel and lodging if the LSAT testing location is far from
home—and with law school applications.

Furthermore, to increase the admission rates for students belonging to historically
underrepresented groups, law school must be made more affordable. Additionally,
law schools—as well as states and the federal government—must do more to allevi-
ate the massive student debt accrued by their students. Although the federal gov-
ernment offers a federal loan forgiveness program for working in the public interest
for 10 years after law school, the program is incredibly difficult to navigate; only 1
percent of program applicants had their loans forgiven under the program in 2018.'
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Diversity within the legal profession and among federal judges will not improve
unless steps are taken to make law school more financially viable. To address this,
some attorneys and politicians have advocated for turning law school into a two-
year program, rather than a three-year program.'” An added benefit of shortening
law school programs is that new graduates would be able to get practical, hands-on
experience sooner than they would if they had to sit through another year of classes,
better preparing them for their professional careers.'**

For example, to help alleviate the burden of student loan debt, Yale offers a comprehen-
sive loan forgiveness program—the Career Options Assistance Program (COAP)—that
allows students making less than a certain amount to forgo payments toward their law
school loans. Students making more than the set threshold are only expected to “contrib-
ute a portion toward repaying their law school loans, with COAP covering the rest.”'*
Unlike many other loan forgiveness plans, COAP applies to graduates working in all sec-
tors, including the public, private, government, and academic sectors. According to the
COAP webpage, “Since its inception, more than 1,500 Yale Law School graduates have
participated in COAP and received over $54 million in benefits. In 2018 alone, COAP
disbursed $5.3 million in benefits to more than 400 graduates.”®

Ensure students from underrepresented groups get into law school

Becoming a federal judge requires more than simply going to any law school. One has
to go to the “right” law school. As described in Part I of this report, students’ likelihood
of becoming a federal judge drops considerably if they do not attend the nation’s most
elite law schools. Regarding the lack of educational diversity among Supreme Court
justices, Justice Thomas has said, “I do think we should be concerned that virtually all
of us are from two law schools ... I'm sure Harvard and Yale are happy, but I think we
should be concerned about that."”

This does not bode well for certain applicants of color and applicants from less affluent
backgrounds, who, as noted previously, face unique socio-economic barriers that may
prevent them from being admitted to these highly selective institutions. In 2015, approxi-
mately S8 percent of white law students graduated from the nation’s top-30 law schools,
compared with roughly 10 percent of Asian students, 8 percent of Hispanic students, and
§ percent of Black students.'™ Law school admission committees may fail to prioritize
diversity in their applicant pool, placing too much value on applicants’ LSAT scores and
GPAs, which are often lower for low-income applicants and applicants of color compared
with wealthy and white applicants, for reasons explained in previous sections.
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Law schools—particularly top-tier schools—should give less weight to applicants’
LSAT scores and GPAs. They should also better prioritize diversifying their student
body. This may entail doing more outreach to colleges with high enrollments of
students of color, women, LGBTQ students, students with disabilities, and students
belonging to religious minorities—as well as taking affirmative steps to invite and
encourage students from all backgrounds to visit and apply to their schools. Law
schools, for instance, should dedicate considerable resources for the purposes of
holding regularly occurring “diversity days” for prospective students, with special
programming featuring law professors and distinguished alumni—especially judges—
with a variety of personal and professional experiences. Such programming can help
underserved students to realize that there is a place for them at law school and that the
institution values and is invested in promoting diversity within its student body.

Ensure that law school environments are inclusive and welcoming

Once in law school, students may experience an unwelcoming environment that can
at times be downright hostile. In particular, students from traditionally underrepre-
sented communities have reported being harassed and discriminated against, which

19 For example, in

can negatively affect their academic performance and grades.
2018 and 2019, Black and female students at Harvard Law School received a series
of degrading email and text messages from fellow students, which included “racist
taunts about affirmative action and intelligence” and “body-shaming” The students
who received the disturbing messages explained how this mistreatment affected
their studies: “It was all we could think about ... all we could talk about, all we were
focusing on, instead of our schoolwork.”"'® Nonwhite students have also reported
difficulty finding and joining study groups—particularly with their white peers—
and feelings of isolation.""" Study groups can provide critical assistance in preparing
for and excelling on law school exams.

In addition, students of color may find it disheartening to be taught by white profes-
sors who, in their teaching, fail to consider or outright dismiss the important nuances
and unique experiences of communities of color. This is especially problematic when
82 percent of all tenured faculty and 80 percent of all full-time faculty members at U.S.
law schools are white.''? Similarly, female students are often subjected to legal teach-
ings that are colored by male-dominated perspectives. Women only comprise roughly
40 percent of full-time school faculty, while women of color comprise only about 9
percent of such faculty members."* Moreover, LGBTQ students may be discouraged
or feel overlooked if they are unable to self-identify on official law school forms and

paperwork and do not see themselves represented among law school faculty."**
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Finally, many law students of color and students from less affluent backgrounds do
not enter school on a level playing ground with their white and elite counterparts due
to structural barriers. And unfortunately, law schools do not always do a good job
addressing the problem. Indeed, at many schools, there are few programs—outside
of those organized by affinity law school clubs and bar associations—directed toward
students of underrepresented groups or geared toward ensuring their success at law
school and in the legal profession upon graduation.

One way to help these students feel a greater sense of belonging is for law schools to
prioritize hiring faculty from a variety of backgrounds. Having a more diverse faculty
can make law school feel more welcoming and inviting for students from historically
underrepresented backgrounds, which can improve their overall experience. Moreover,
having a diverse faculty—like a diverse group of judges—brings different perspectives
to the classroom, which makes for a more comprehensive and well-rounded analysis of
legal doctrine. Such robust discussions force students to recognize their own internal
biases as well as the structural biases present in the legal system, helping to make them
into better lawyers and judges.

Law schools should also set up special programming targeted toward female students,
students of color, LGBTQ students, students with disabilities, and students from
low-income backgrounds. Students from historically underrepresented groups such as
these often face unique barriers navigating the law school experience, from applying
and interviewing for jobs or clerkships to finding outside scholarships or funding for
unpaid professional opportunities. In determining what programming is most help-
ful, law schools can conduct equity audits such as those described in CAP’s “Equity
Audits: A Tool for Campus Improvement.”"* Equity audits can assist school adminis-
trators in making smart decisions about internal changes or improvements that must
be made in order to empower students from different backgrounds to succeed.

Finally, law schools should hold events headlined by female judges as well as judges of
different ages, races and ethnicities, socio-economic status, and any number of addi-
tional characteristics to talk about their experiences and encourage law students from
all walks of life to follow similar paths.

Ensure that law students have equal access to professional opportunities

The many challenges that underrepresented students face in law school can prevent them
from obtaining prestigious judicial clerkships and positions at distinguished law firms,
both of which have traditionally been considered necessary for becoming a federal judge.
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Many law students obtain highly sought-after clerkships through recommendations by
the law professors who mentor them. But students belonging to historically under-
represented groups may find greater difficulty obtaining mentors among law school
faculty. Although white, cis, and male law professors can be good mentors, students
who do not fall into those groups may not seek out mentorships if they share little in
common with their available potential mentors or suspect them of harboring preju-
dices. Aside from helping students obtain clerkships, mentors with shared characteris-
tics and experiences can create safe spaces for students to go and report discrimination
or harassment and seek advice in navigating a legal profession that is not friendly to
lawyers from all backgrounds. With this in mind, law schools should create structured
mentorship programs, whereby students interested in clerking can be paired with law
professors from similar backgrounds to help them navigate the process.

An additional barrier for students wishing to obtain clerkships is that clerks are often
only provided a small stipend for rent and other living expenses. Some clerks are also
required to move temporarily depending on where their judge and court is located.
For clerks who are financially secure or have a financial safety net to supplement their
stipends, this is not a problem. But for others, such financial burdens can deter them
from accepting clerkship positions. Indeed, students who lack the means to support
themselves or supplement the limited stipends that clerkships offer may have no
choice but to pass up such valuable opportunities, which could detrimentally affect
their chances of obtaining a future judgeship.

To make clerkships more financially feasible, law schools should provide robust fund-
ing and scholarships to help students pursue unpaid or low-paying clerkship positions.
Providing support for students from underrepresented communities pursuing clerk-
ships helps both the student and the school, as getting more students placed in clerk-
ships can improve the school’s ranking in post-graduate employment and attract more
students who may be interested in clerking.

Like clerkships—and as noted previously—working at prestigious law firms is often
considered an important step to becoming a federal judge. Accordingly, law schools
should help students from all backgrounds secure these sought-after positions. Each
fall, law schools across the country host events where law firms come to interview
students for hiring opportunities. However, to promote inclusive hiring practices, law
schools could allow only those law firms with proven records of hiring and retaining
attorneys from historically underrepresented groups and diverse backgrounds to inter-
view students at their school. Alternatively, law schools could give those firms special
priority in selecting students to interview and hire. By only allowing law firms that
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foster and maintain diversity to participate—or by giving those firms priority—on hir-
ing days, law schools can help incentivize other firms to improve diversity within their
ranks, As an added bonus, law students who do get hired are more likely to be placed
ata firm where they will be empowered to succeed.

At the very least, law schools should make information about law firm diversity statistics
readily available to students and, on law firm interview and hiring days, provide students
with rankings of firms based on their commitment to diverse hiring and retention.

Prioritize diversity in legal sectors that serve as stepping stones for judgeships
As described in previous sections of this report, working in certain sectors of the legal
field—for example, serving as a judicial clerk, working at a top law firm, presiding as a
state or local judge, or serving as a state attorney general or U.S. attorney—increases
one’s likelihood of becoming a federal judge.

Unfortunately, people of color, women, and individuals from other underrepresented
groups are less likely to be employed in these positions. Judges, law firms, politicians,
and even voters have a role to play in helping to diversify these legal sectors. Steps must
be taken to ensure that law students and lawyers from all backgrounds have access to
these kinds of positions and that they are treated fairly once they attain them.

Judicial clerkships

Clerkship positions are not often filled by candidates from historically underrepre-
sented groups. Previous sections of this report examined the lack of demographic
diversity and variance in educational backgrounds among federal judges. But many of
those same patterns hold true for federal law clerks.

Indeed, according to a comprehensive 2017 study compiled by researchers associated
with Yale Law School and the National Asian Pacific ABA, as 0f 2015, 82.5 percent of
federal law clerks were white."'¢ Meanwhile, Asians and Hispanics comprised approxi-
mately 6.5 percent and 4 percent of federal clerks, respectively, with Blacks making up
roughly S percent."”” One reason for the lack of diversity among clerks is that federal
judges place too high a premium on hiring clerks from elite law schools, and as noted ear-
lier, a number of structural barriers can prevent students from underserved communities
from enrolling at such institutions. The late Justice Antoni Scalia articulated judges’ pref-
erence for elite law students: “By and large, I'm going to be picking from the law schools
that basically are the hardest to get into. They admit the best and the brightest, and they

may not teach very well, but you can’t make a sow’s ear out of a silk purse.”" ¢
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Research shows that from 1950 to 2014, Harvard students accounted for nearly a
quarter of all Supreme Court law clerks, with students from Yale comprising another
19 percent. During the same span, just 10 law schools combined accounted for nearly
82 percent of all Supreme Court clerks.'” And of law clerks who served on the lower
federal courts from 2010 to 2014, more than one-third came from one of only 10 top
schools—Harvard University; Yale University; Stanford University; University of
Virginia; New York University; University of Michigan; University of Texas; Columbia

University; University of California, Berkeley; and Duke University.'*

Even when individuals belonging to historically underrepresented groups are selected
for clerkships, they may feel isolated due to the lack of other clerks and judges with
similar backgrounds. Some female clerks have even reported being sexually harassed
by male judges."!

In hiring for clerkships, judges must look beyond law students and graduates who
attended elite law schools and consider hiring clerks with different educational back-
grounds and experiences. The elitist structure currently in place closes the door to
many highly qualified individuals who would serve as exceptional clerks. Judge Vince
Chhabria of the U.S. District Court for the Northern District of California has sug-
gested that judges adopt a practice similar to the NFL's Rooney Rule, whereby judges
would be required to interview at least one candidate from a demographically under-
represented group and at least one candidate from a law school not ranked in the top
14 for clerkship positions.'? According to Judge Chhabria:

Obviously, I don’t always hire law clerk candidates who meet this description. But

interviewing off-the-rad. didates has sometimes led me to hire a fantastic person

who might not originally have been given an interview. Other times I've not hired the

person, but the interview with me has led to interviews with other judges (often on my
recommendation). Overall, my hiring process has been better because of this practice,
and it has resulted in stronger chambers.

Once they are hired, clerks must also have access to resources to report discriminatory
or harassing behavior. Because clerks’ judges have immense influence on the trajec-
tory of their careers, anonymous tip lines should be established for reporting abusive
behavior by federal judges. Voluntary mentorship programs could also be established
to pair clerks with former clerks from similar backgrounds. Such programs could help
judicial clerks of all backgrounds to navigate the judicial institution.
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Law firms

Like clerkships, prestigious law firms are also highly selective and favor law gradu-

ates who attended elite law schools and graduated at the top of their class. But again,

as explored in previous sections, the many obstacles that students from traditionally
underserved communities face in law school may cause their GPAs to suffer, especially
in comparison with their elite peers, who are advantaged by the current system in
many Ways.

According to a report by the National Association for Law Placement, in 2018, Asians
made up 11.69 percent of associates at U.S. law firms, while Hispanic and Black/
African American associates comprised 4.71 percent and 4.48 percent, respectively.'*
Moreover, only 0.46 percent of associates reported having a disability and 3.80 percent
identified as LGBTQ. According to the same study, women comprised slightly less
than half of law firm associates that year."* Diversity is worse among law firm partners.
The same study found that only 1.83 percent of law firm partners in 2018 were Black
or African American, while 2.49 percent were Hispanic. And women of color com-
prised just 3.19 percent of law firm partners at U.S. law firms in 2018."* Fewer than

1 percent of law firm partners reported having a disability, while slightly more than 2
percent identified as LGBTQ.'*

Candidates from underrepresented backgrounds who do get hired at law firms are not
always primed for success. Women, people of color, and LGBTQ people have reported
being discriminated against, harassed, or passed over for promotions and assignments
at law firms. According to an ABA study, 49 percent of women of color working at

law firms have reported being subject to harassment, while 62 percent reported being
excluded from networking opportunities critical for career advancement. In compari-
son, between 2 and 4 percent of white men working at law firms reported experiencing
the same issues.'” The study also found that women of color were significantly more
likely to report receiving unfair performance evaluations than their white male peers.
Additionally, law firm associates who identify as LGBTQ have reported regularly
hearing anti-gay comments in the workplace."”* In regard to the distribution of clients
and assignments, some advocates have noted an apparent favoritism within law firms
toward “gay male lawyers who are very masculine and lesbian women who are more
feminine” over other associates who identify as LGBTQ.'*

When individuals feel unsupported or even attacked in the workplace, they are more
likely to leave their prestigious positions or the law profession altogether. Studies have
shown that lawyers of color are more likely to leave their firm jobs than white lawyers.'**
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A 2007-2008 report by the ABA noted that women of color, in particular, have a nearly
100 percent attrition rate from law firms after just eight years."*' This, in turn, shrinks the
pool of possible judicial candidates from certain historically underrepresented groups.

Like judges and clerkships, law firms must make hiring decisions with an eye toward
bringing on more women, people of color, people who identify as LGBTQ, and people
with disabilities as well as different religious affiliations. Hiring decisions can be facili-
tated by in-house diversity committees comprised of associates, partners, and staff from
avariety of backgrounds who can monitor the firm’s hiring practices to ensure that
candidates are being fairly considered and that the firm’s diversity goals are being met.
Fortunately, many law firms have implemented the Mansfield Rule, which requires at
least 30 percent of firm leadership candidates to be members of historically underrepre-
sented groups.'** Some law firms have even started conducting diversity seminars for firm
attorneys and their clients in order to increase knowledge about diversity issues and the
unique challenges faced by individuals from underrepresented groups.™* To be effective,
diversity committees within firms must have teeth. They must be empowered to make
independent assessments of and take meaningful action to address problems within
firms related to diverse hiring and retention practices, as well as to ensure that workplace
conduct and work distribution are free of discrimination and harassment.

Clients are also prioritizing firm diversity. For instance, a number of businesses seek-
ing outside counsel are committed to hiring law firms with lawyers from historically
underrepresented groups, such as firms endorsed by the National Association of
Minority & Women Owned Law Firms (NAMWOLF)."** Client-led diversity initia-
tives help to empower diversity-minded law firms in a highly competitive legal field
and to provide strong incentives for other firms to diversify their ranks and take con-
crete steps to retain attorneys from historically underrepresented groups.

Itis also important to improve firm culture in order to increase retention rates among
associates and partners from historically underrepresented groups. Safe workplace and
bias trainings must occur regularly, and individuals who make bigoted or offensive com-
ments must face repercussions, regardless of their place on the hierarchical totem pole.
There must also be formal processes for investigating performance evaluations and work
distribution patterns that may be tainted by supervisor bias. Firm attorneys belonging to
historically underrepresented groups should be paired with mentors who are invested in
their success. These mentors may themselves be members of underrepresented groups,
but they may also be senior associates and partners that are not from such groups. In fact,
some lawyers of color have acknowledged that being paired with white partners can be

crucial for their success, given that they may have more connections with others in the
135

legal field or larger client lists.
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State supreme courts, attorneys general, and U.S. attorneys

Aside from clerkships and jobs at prestigious law firms, federal judges are also
recruited from state supreme courts and attorneys general (AG) offices. Unfortunately,
diversity is a problem in these areas as well.

A recent report by the Brennan Center for Justice found that judges of color com-

prise just 15 percent of state supreme court seats nationwide. Nearly half of all states
have supreme courts comprised entirely of white judges."** Meanwhile, female judges
comprise just 36 percent of state supreme court seats. The same diversity issues exist
for attorneys general. In fact, there are only nine women and 12 people of color cur-
rently serving as state attorneys general, comprising only about 17.6 percent and 23.5
percent, respectively, of all state attorneys general nationwide, including Washington,
D.C."¥ Moreover, of assistant U.S. attorneys in 2013 and 2014, the vast majority, nearly
81 percent, were white; only 5.2 percent were Asian, 8 percent were Black, and 5.2

percent were Hispanic.**

Addressing diversity problems in these sectors requires diversity-centered decision-
making by governors, presidents, and the public, who appoints or elects state supreme
court judges and attorneys general.

Prioritizing judicial diversity in the nomination and appointment process
Addressing the pipeline problem, as explored above, will go a long way toward ensur-
ing that there is a larger pool of judicial candidates from which to choose for the
federal bench. But ensuring that future judicial candidates are set up for success in and
out of law school is only half the battle. Even if lawyers from different backgrounds
play their cards right under the current system—by going to the most prestigious law
school, graduating at the top of their class, clerking at the Supreme Court, and then
making partner at a top law firm or presiding over a state supreme court—they still
face an uphill battle in attaining a federal judgeship.

As explored in Part I of this report, despite their exceptional qualifications, judicial
candidates from underrepresented groups are far outnumbered by cis white male
judges on the federal courts. Solutions are therefore needed to ensure that candi-
dates from all backgrounds are being nominated by presidential administrations and

approved by Congress.
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The White House and Congress must place a premium on judicial diversity

As illustrated in previous sections of this report, for much of American history, U.S.
presidents have failed to prioritize diversifying the federal bench. Except for during the
administrations of former Presidents Jimmy Carter, Bill Clinton, and Barrack Obama,
judicial nominations of people from underrepresented groups have been few and far
between. Similarly, even when candidates of color, women, and openly LGBTQ candi-
dates have been nominated, Congress has been slow to confirm their appointments.

Why hasn’t judicial diversity been a priority for most presidents and Congress?

Some politicians may argue that when it comes to the federal judi- on the political climate at the time, judicial diversity may unfortu-

ciary, it is unnecessary to add more women, people of color, indi-
viduals self-identifying as LGBTQ, people with disabilities, and those
belonging to minority religions because in applying the “black
letter” law, judges render decisions objectively and free of bias.”®*
But this argument is flawed, as demonstrated in earlier sections of
this report. Another explanation is that in nominating and confirm-
ing federal judges, presidential administrations and Congress must
make various considerations and strategic calculations. Depending

nately fall by the wayside even under administrations with the best
intentions. Finally, one cannot discount politicians’ personally held
biases and prejudices toward certain historically underrepresented
groups. Such biases have undoubtedly played a significant role in
the disproportionately small percentage of judges from underrep-
resented groups who have been nominated and appointed to the
federal bench since the nation’s founding.

In nominating judges, presidents must make diversifying the bench a top priority for
their administrations. As discussed previously, President Carter was a leader in this
area. When he signed the Omnibus Judgeship Act of 1978—which, among other
things, added new judgeships to the federal courts—Carter recognized his duty to

address “the almost complete absence of women or members of minority groups” on
the federal bench.'* In doing so, he reportedly ignored white senators who recom-
mended only white judges for the bench, issuing a series of executive orders aimed at
improving diversity among federal judges. Professor Nancy Scherer described Carter’s
efforts in her article “Diversifying the Federal Bench”:

First, Carter set out to dismantle the traditional method of selecting lower court
judges—senatorial courtesy—which had perpetuated the old white boys network.
Second, Carter directed the appellate merit selection committees to make ‘special efforts’
to identify minorities and women for appellate vacancies. Third, Carter directed his
Attorney General to make ‘an affirmative effort ... to identify qualified candidates,
including women and members of minority groups’ for federal judgeships."*!
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President Obama, too, consciously selected judges who represented a variety of
backgrounds and experiences. In a 2007 campaign speech, he maintained: “We need
somebody [on the bench] who's got the heart—the empathy—to recognize what it’s
like to be a young teenage mom. The empathy to understand what it’s like to be poor
or African-American or gay or disabled or old—and that’s the criteria by which I'll

»142

be selecting my judges.

Presidents must emulate the examples set by Carter and Obama to diversify federal
courts. Efforts to diversify the federal bench cannot, however, be limited to demographic
characteristics. In addition to compiling a group of nominees from different racial and
ethnic backgrounds, genders, LGBTQ identities, and religious affiliations, presidents
should nominate judges who come from different educational and professional back-
grounds. That the federal judiciary is made up largely of judges who worked in private
practice and as prosecutors is problematic since it means that a very small subset of per-
spectives dominate the judicial system. There are many lawyers who would make excel-
lent judges that are currently working in the public sector, including as public defenders,
nonprofit litigators, and as direct legal service providers. Although such career paths have
historically not been pathways to federal judgeships, they certainly should be.

Itis worth recognizing that despite the Obama administration’s efforts to diversify the
federal judiciary, women and people of color still comprised fewer than 50 percent and
40 percent of his appointees, respectively. LGBTQ judicial appointees were similarly
underrepresented compared with their share of the U.S. population. That Obama—
who arguably did more to improve representation on the federal bench than any other
president—did not appoint people from historically underrepresented groups at rates
of even 50 percent is noteworthy. In order to make any real dent in the diversity prob-
lem that plagues the current judiciary, the proportion of women and people of color
being appointed needs to be much higher, greatly exceeding any SO percent threshold.
LGBTQjudges, judges with disabilities, and judges belonging to religious minorities
should also be appointed at significantly higher rates.'** And as discussed earlier, a
large proportion of judicial appointees should also come from different professional
backgrounds and educational experiences.

In nominating and confirming judicial appointees, presidential administrations should
engage in robust consultation with a variety of groups and communities. Affinity
organizations and bar associations, disability rights and justice advocates, and inter-
faith coalitions and leaders specializing in judicial nominations can provide a wealth
of valuable insight on and recommendations for judicial nominees from different

backgrounds and experiences.
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Like the executive branch, the legislative branch must also make confirming these
nominees a matter of utmost importance. The Senate should demand nominees who
belong to underrepresented groups and who come from different backgrounds. It
should no longer be a complacent party in confirming more and more white, male, and
elitist judges. The Senate has significant power over the judicial confirmation process
and, as such, should be more assertive in pushing for greater diversity on the bench.
Senators should similarly consult with justice-oriented groups and affinity bar associa-
tions when confirming judicial nominees. Such organizations can warn lawmakers
about nominees with poor records on issues that disproportionately affect historically
underrepresented groups.

Addressing inequities in the ABA's judicial rating system

Although the ABA does not exercise any formal authority over who gets nominated or ap-
pointed to the federal bench, it plays an influential role through issuing ratings on federal
judicial nominees. The ABA's rating system, which was explored in CAP’s “Structural Re-
forms to the Federal Judiciary,’ considers a inee’s integrity, professional comy e,
and judicial temperament, and has been relied upon by presidents and senators for the
past several decades. Unfortunately, research suggests that the ABA rating system dispro-
portionately disadvantages judges belonging to historically underrepresented groups. For
instance, female judges and judges belonging to racial or ethnic minorities are less likely
than their male and white counterparts to be highly rated by the ABA, even though there is
zero evidence that white or male judges are more qualified than those belonging to under-
represented groups.'* This is a serious cause for concern and requires immediate remedy.

Require judges and court staff to regularly undergo implicit bias training

The recommendations listed above are steps that can be taken to ensure that, going
forward, judicial vacancies are filled by judges who belong to historically underrepre-
sented groups and have a variety of experiences. There, of course, remains the question
of what to do about the judges already serving on the federal bench.

As described in previous sections of this report, judges—Ilike everyone else—
have implicit biases regarding race, gender, sexual orientation, religion, and so on.
Although it is impossible to eliminate judicial bias in its entirety, steps can be taken

to mitigate its effect.
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For example, federal judges—including Supreme Court justices—along with all senior
court employees and law clerks, should be required to undergo implicit bias training
on an annual basis."* Such training could cycle between focusing on various biases,
including those having to do with gender, race, sexual orientation, socio-economic
status, religion, and people with limited English proficiency or disabilities. Trainings
could be carried out by implicit bias specialists and include presentations from affected
litigants as well as organizations and bar associations representing various groups and
communities, specifically those that are historically underrepresented. Implicit bias
training could be mandated by the Federal Judicial Center or required by Congress. All
federal judges are already required by law to complete annual financial disclosures in
the interests of transparency and accountability.

Another way to mitigate bias is for state bars to require trainings as part of their
Continuing Legal Education curriculum, as is the case in Minnesota.'*® Nonprofit
groups can also get involved by monitoring court practices to identify judicial bias in
the courtroom. For instance, organizations engaged in court monitoring practices will
often send trained volunteers to monitor certain classes of court cases for judicial bias
against parties and attorneys. These organizations can then provide feedback to judges
on their performances and offer judicial bias trainings to address the problem.'””
Programs can be designed to monitor judicial bias as it pertains to different historically

underrepresented groups.
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Conclusion

The federal judiciary needs judges with a wealth of different and unique experiences,
who understand how their rulings can affect people from underrepresented groups and
those from all backgrounds. Improving the diversity of the federal judiciary would signal
both to the public and to parties that have business before the courts that it is a fair and
equitable institution. This would in turn strengthen the federal judiciary’s legitimacy. It
would also ensure a more even-handed justice system and signal to everyone that a criti-
cal part of U.S. civil society is not closed off to them and their communities.

Fixing the federal judiciary’s diversity problem will not happen overnight. Indeed,
because federal judges serve for life, it will take years—if not decades—for the United
States to have a federal judiciary that more closely mirrors the demographics of the
country. Getting there requires a strong commitment to taking affirmative steps to
improve the judicial pipeline and selection process in order to ensure that judicial
candidates represent a variety of backgrounds and experiences. This commitment and
responsibility must be shared by every person and entity who has a hand in the making
of federal judges; this includes presidents, senators, sitting judges, law schools, law
firms, justice-minded organizations, bar associations, and American voters.

By prioritizing the diversification of the federal bench and implementing reforms to
make the judiciary more inclusive, America can transform today’s whitewashed judi-
ciary into one that reflects the viewpoints and experiences of the populace it serves.
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Methodology

The demographic characteristics of current and past appointed judges were retrieved
from the Federal Judicial Center (FJC), which provides information on race, ethnicity,
and gender. The authors supplemented the information available on the FJC site with
information about federal judges’ sexual orientation, professional background, and
religious affiliation from a variety of secondary sources—including news sources,
journal articles, and studies published by other entities. The data were then broken out
to provide diversity characteristics for all sitting judges, sitting judges by circuit, judges
appointed by Trump, and judges appointed by each president dating back to FDR.

In order to compare judicial diversity with population diversity in the circuits, the
authors collected population demographic information from the U.S. Census Bureau
for each state and U.S. territory included within each circuit. This information was
then aggregated to provide a representative picture of demographics for the popula-
tions covered by each federal circuit court.
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gender, economic status, creed, color,religion, national

igin, disability, age o | ion’ See Mil
State Board of Continuing Legal Education, ‘Rules of the
Board of Continuing Legal Education; available at https://
www.cle.mn.gov/rules/ (last accessed August 2019).

fnl-lowres.pdf; Dylan Jackson, Frustrated With Big Law

Diversity, Many Companies Are Looking Elsewhere, Law.

com, June 3, 2019, available at https://www.law.com/
h-big

diversi looking-elsewh

147 lly, WATCH, “Initiatives; available at httpy/
watchmn.org/about-watch/initiatives-2/ (last accessed
August 2019).
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The Leadership Conference
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g = The Leadership

Confarence

March 24, 2021

The Honorable Jerrold Nadler, Chair

The Honorable Jim Jordan, Ranking Member
Committee on the Judiciary

U.S. House of Representatives

Washington, DC 20515

The Honorable Hank Johnson, Chair

The Honorable Darrell Issa, Ranking Member

Subcommittee on Courts, Intellectual Property, and the Internet
Committee on the Judiciary

U.S. House of Representatives

Washington, DC 20515

Dear Chair Nadler, Ranking Member Jordan, Chair Johnson, and Ranking Member Issa:

On behalf of The Leadership Conference on Civil and Human Rights (The Leadership
Conference), a coalition of more than 220 national advocacy organizations, we thank you for
holding this hearing on *The Importance of a Diverse Federal Judiciary,” and for the
opportunity to submit this letter for the record. We are at a powerful moment in our nation’s
history when there is real possibility for our judiciary to become more reflective and
representative of the incredible diversity in our country and communitics and to better serve
the interests of all people in America.

The civil rights community is focused on building a fair and just federal judiciary that gives
real meaning to the phrase “equal justice under law.” Our system of justice has failed far too
many people. This system, founded predominantly by white men who enslaved Black
people, was constructed to protect white supremacy and the wealthy and powerful. And our
federal judiciary, which interprets the laws and the Constitution, was founded on — and far
too often perpetuates — these same interests at the expense of everyone clse.

For there to be equal justice, our courts must have judges who truly understand the ways in
which laws impact people’s lives. People have fought and organized for decades to push our
laws and institutions to reflect, represent, include, and serve everyone in this country,
including Black, Brown, and Asian American and Pacific Islander communities, women,
people with disabilities, LGBTQ people, people of faith and no faith, immigrants, and other
people our systems have marginalized. These tireless efforts helped protect and promote
some of our most important civil and human rights. We need judges and justices who not
only understand these rights, but also how they have been historically and systemically
denied to different communities. For a court to have legitimacy in the eves of the people it is
meant to serve, it must be both reflective of and responsive to all people.
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Some of our landmark civil rights achievements include Brown v. Board of Education,' which ended
legal apartheid in public education thanks to the efforts of civil rights advocates like Thurgood Marshall
and Constance Baker Motley at the NAACP Legal Defense and Educational Fund, Inc.; the passage of the
Voting Rights Act of 1965,? which expanded the right to vote and access to voting for Black citizens, due
to the tireless work of civil rights leaders who suffered constant private and state-sanctioned violence
because of their advocacy; and the recognition of marriage equality in Obergefell v. Hodges,? thanks to
the LGBTQ advocates and organizations who challenged discriminatory laws in courtrooms across the
country. None of these victories were easily won. They are the result of people working to make America
a more perfect union.

Thurgood Marshall and Constance Baker Motley, both civil rights advocates, became our country’s first
Black Supreme Court justice and first Black woman federal judge, respectively. Ruth Bader Ginsburg was
the first Jewish woman to serve on the U.S. Supreme Court and only the second woman to serve on the
Court, and Sonia Sotomayor was the Court’s first Latina justice. Their intellectual achievements and
noteworthy jurisprudence demonstrate the incredible impact of intentional selection of judges who are
representative of various communities, and reflect a need for even more work to ensure that our judiciary
reflects our population.

President Jimmy Carter recognized the devastating lack of representation in our federal courts and made
judicial diversity a priority. In fact, President Carter still holds the record, 40 years later, for the most
Black circuit court judges confirmed in one term — nine. He encouraged the creation of judicial selection
commissions, which would move away from a system where senators themselves picked nominees.
President Carter noted that senators selected nominees who looked like them — overwhelmingly white
and male — and he advocated for commissions that reflected the community more. Many of his
successors made some progress, including President Barack Obama, who made great strides to diversify
the bench both demographically and professionally.

By 2016, our judiciary was more diverse, but there was still much more work needed to ensure that our
courts reflect our communities. But instead of prioritizing that work to ensure a fair judiciary, President
Donald Trump’s astonishing lack of diversity in judicial nominations set us back even further. President
Trump selected and the Senate confirmed 25 percent of all active federal judges and 30 percent of our
circuit court judges.

Of those selected by President Trump and confirmed by the Senate:
o Nearly 65 percent of judges are white men, despite white men comprising only 30 percent of the
U.S. population;
e Lessthan 16 percent of judges are people of color, making Trump’s appointees the least diverse
group of judges in nearly 30 years;
e Only 20.4 percent of circuit court judges are women, and a mere 3.8 percent are women of color;
e Of Trump’s 54 circuit court judges, zero are Black and only one is Latino;

! “Landmark: Brown V. Board Of Education.” NAACP Legal Defense and Educational Fund, Inc. Accessed March 2021.
2 “Voting Rights Act.” Brennan Center for Justice. Accessed March 2021.
3 “The Journev to Marriage Equalitv in the United States.” Human Rights Campaign. Accessed February 2021.
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e No Native Americans were selected for any federal court; and
e Out of 234 Article III judges appointed by Trump, only two are Black women.

Exacerbating the lack of diversity on our courts, Trump replaced at least 10 of Obama’s nominees of
color with white nominees, reflecting a concerted effort to roll back the diversity of the federal bench.* In
addition, Trump and McConnell created an all-white circuit court. After McConnell blocked Obama’s
nomination of Myra Selby to the Seventh Circuit,” who would have been the first African American and
the first woman from Indiana to serve on that court, Trump had the opportunity to nominate five different
judges to this court — and all of them were white. Today, the Senate has still never confirmed a Muslim
judge. There has only ever been one Senate-confirmed Native American federal judge. The Senate has
confirmed only 13 openly LGBTQ federal judges.®

For there to be a better system of justice that serves all people, the justice system must reflect our
communities. As Justice Thurgood Marshall said, we condemn the courts to “one-sided justice” when we
deprive the legal process of “differing viewpoints and perspectives on a given problem.”” And this
whitewashing of the courts is indefensible at a time when the legal profession has more female

attorneys, attorneys of color, and LGBTQ attoreys than ever before. Representation matters so that
future lawyers can see themselves on the bench one day, but most importantly it matters to the
communities who depend on our judicial system to affirm their lived experiences and recognize injustice
from the perspective of many — not the isolated perspective of one.

Extensive research has also shown that including a broad range of viewpoints in the judiciary enriches
deliberations, fosters better-informed decisions, and enhances public confidence in our system of justice.®
Diversity on the bench is not a panacea. Differing perspectives do not themselves ensure that courts will
recognize and protect our civil and human rights. But promoting decision-making that includes voices
from our nation’s diverse communities will help foster an equitable system of justice.

Our courts rely on the public’s trust, and representation greatly impacts the public perception of courts.
Whether someone enters a courthouse or is impacted by a court’s decision, they must trust that the judges
making these crucial decisions understand how laws function in people’s lives — especially in the lives of
the communities that have been most marginalized by our courts and laws. Judges rule on nearly every
aspect of our lives, from if and when we can vote to whether we have access to health care. Judges’
decisions impact the rights of working people, immigrant rights, voting rights, disability rights, health
care access, educational equity, reproductive freedom, LGBTQ rights, environmental protections, and
more.

4 “Senate Must Focus on COVID-19 Relief, Not Another Trump Appellate Court Nominee.” The Leadership Conference on
Civil and Human Rights. November 16, 2020.

3 Groppe, Maureen. “Obama nominates Indiana lawyers to federal bench.” Indy Star. January 12, 2016.

6 “LGBTQ+ Article III Judges.” Minority Corporate Counsel Association. Accessed March 2021.

7 Tushnet, Mark V. Thurgood Marshall: His Speeches, Writings, Arguments, Opinions, and Reminiscences. 2001. Pg. 243.

8 Joshi, Yuvraj. “Diversitv Counts: Why States Should Measure the Diversity of Their Judges and How They Can Do It.”
Lambda Legal and American Constitution Society. 2017. See also Berry, Kate. “Diverse Bench: A Guide for Judicial
Nominating Commissioners.” Brennan Center for Justice. 2019.
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According to the Brookings Institute, our country is becoming more diverse at a faster rate. Indeed, nearly
four in 10 people in America identify with a race or ethic group other than white. The last decade will be
the first in U.S. history in which the white population declined.® Yet, during the last four years, diversity
on the courts decreased precipitously. As part of a holistic approach to fixing our justice system, it is vital
that the president and the Senate prioritize the selection and confirmation of judges who are fully
committed to upholding civil and human rights and who are reflective of the vast diversity that exists in
the communities they serve. This diversity includes race, sex, gender identity, sexual orientation,
disability status, ethnicity, national origin, socio-cconomic status, and experiential and professional
background. A more diverse bench improves our justice system. That is why The Leadership Conference
on Civil and Human Rights coalition and our Fair Courts Task Force are calling on the Biden-Harris
administration and the 117" Congress to urgently prioritize making our federal judiciary more fair and
just for all of us, including and especially for Black and Brown communities.'°

There are nearly 100 vacancies on our Article IIT courts right now. These seats must be filled with judges
who will work to protect and recognize the rights of everyday people over corporations and wealthy
special interests. Our federal courts must recognize and uphold all of our rights, including workers’ rights,
immigrant rights, voting rights, disability rights, health care access, abortion rights, LGBTQ rights,
separation of church and state, freedom from discrimination based on religion, and more. For our courts
to work toward the promise of equal justice under law, there must be judges with different experiences
and perspectives to make better-informed decisions and increase public confidence in our justice system.

If you have any questions, please contact Lena Zwarensteyn, senior director of the fair courts campaign,
at zwarensteyn(@civilrights.org.

Sincerely,

T Al Lihaan Yl Worsns
#A- 2 /

Wade Henderson LaShawn Warren

Interim President and CEO Executive Vice President for Government

Affairs

9 Frey, William H., “The nation is diversifving even faster than predicted, accordi
Institute. July 1, 2020

to new census data.” Brookings
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Mr. JOHNSON of Georgia. It is now my pleasure to recognize the
Ranking Member of the subcommittee, the gentleman from Cali-
fornia, Mr. Issa for his opening statement.

Mr. Issa, you may begin.

Mr. IssA. Thank you, Mr. Chair, and thank you for holding this
hearing.

The subject of the hearing was no surprise to me and, as we seek
to expand the court in the months to come, perhaps as many as 75
or 80 new Members, it is certainly my hope and I join with you in
believing that the new entrants to the court will represent the best
and the brightest of those who have prepared and are able to as-
sume one of the most difficult jobs there is and that is to fairly exe-
cute the Constitution from a position, lifetime position, of great
power.

I will find some differences and I believe our witnesses will show
some differences not in the goal and not in the benefit but, in fact,
in some preferences that I think people sometimes miss. Without
a doubt, when we have community policing, we want to make sure
that they represent the community they live and work in. I specifi-
cally remind us that police and fire and others who live and work
in a community tend to be extremely vested and, of course, familiar
both with the people and the neighborhoods.

When we seek a jury, as everyone on both sides of the dais know,
the jury is often selected by an adversarial relationship of a plain-
tiff and defendant, that, in fact, each is trying to find a jury that
most closely understands their view that they will argue for.

What is different and I believe unique and we will see today is
the role that the impartial individual who sits on the dais, some-
times with a background in as a prosecutor, sometimes in defense,
sometimes in civil litigation, very seldom, quite frankly, with spe-
cifics of what they will have before them, whether it is labor law,
patent, or other criminal or civil prosecutions and they have to be
able to look to the law but, more importantly, they need to be able
to look at both sides, listen to both arguments, and compare it with
the law on the Constitution.

I believe that we will show today, although the goal of more
women and more broadly diversity, that we also recognize that we
want to select, going forward, the best and the brightest and most
qualified and that there is no history at the Federal bench of peo-
ple making different decisions based on their economic position in
life or their distinctions at birth, whether it is color or gender.

So, I am looking forward to us and I really believe the Chair has
picked an appropriate subject for us to look at when we are pre-
paring to expand the court but I also believe that we are going to
find that, properly chosen, these justices and judges will, in fact,
execute in a way that cannot be predicted based on any part of
their birthrights, if you will, of citizenship, of color, or of gender.

Lastly, I would like to put one piece of levity into this. I for one
would like to see at some point more diversity on the Supreme
Court. It appears as though you must go to Harvard or Yale to be
considered in many cases and, as someone who graduated from an
Ohio State University, I certainly would hope that we reach out
and find justices that have gone beyond just a handful of Ivy
League colleges.
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With that, I appreciate the opportunity to attend this hearing
and to participate.

I yield back.

Mr. JOHNSON of Georgia. I thank the gentleman from California.

I am now pleased to recognize the Chair of the Full Committee,
the gentleman from New York, Mr. Nadler, for his opening state-
ment.

Chair NADLER. Well, thank you, Mr. Chair.

Mr. Chair, I will begin my remarks by quoting from the con-
firmation hearing of a current Supreme Court Justice.

“When I get a case about discrimination, I have to think about
people in my own family who suffered discrimination because of
their ethnic background or because of religion or because of gen-
der,” the Justice said, “and I do take that into account.”

This statement was a frank acknowledgment that our Federal
judges bring their life experiences with them to the bench and that
those experiences inevitably inform their work, and it goes to the
heart of why this hearing is so important.

The Justice also explained that, “I am who I am in the first place
because of my parents,” telling the Senate Judiciary Committee
that, “My father was brought into this country as an infant, grew
up in poverty, and could not find a job as a teacher because of the
discriminatory hiring practices prevalent at the time.”

Our Federal courts are made better by having Justices whose
family experiences with poverty and immigration and discrimina-
tion are so powerful that they not only made that experience part
of the record of their confirmation hearing, but they also declared
that they have to take that experience into account when deciding
cases.

These words were spoken by Justice Samuel Alito at his confirm
hearing in 2006. I think most Americans would agree with what
Justice Alito said and they would be glad to have judges who un-
derstand that their own and their colleagues’ very backgrounds,
perspectives, and life experiences make our judiciary stronger.

I also think most Americans, especially most young people, would
take for granted the idea that our courts should reflect the incred-
ible diversity of our country. Unfortunately, we have a lot of work
to do when it comes to judicial diversity. There are ways in which
the Federal judiciary of 2021 looks uncomfortably similar to the
Federal judiciary of 1921, just a few years after Justice Brandeis
became a target of anti-Semitic opposition to becoming the first
Jewish Supreme Court Justice.

Somehow, despite all our progress, today’s Federal judges re-
main, for instance, overwhelmingly male, White, former prosecu-
tors or corporate lawyers who went to a handful of law schools as
Mr. Issa mentioned.

There is only one female judge among the eight circuits’ 15 active
Members, and she is the only the second woman ever to serve on
that court. There had been no Black judges in the Seventh Circuit
at all which encompasses Illinois, Wisconsin, and Indiana since
2018, after the first person of color ever to serve on that circuit re-
tired. There is just one Hispanic judge on the 10th Circuit which
includes Colorado, New Mexico, Kansas, Oklahoma, Utah, and Wy-



103

oming. There has never been a Native American judge on any court
of appeals.

We need to come to terms with why our Federal courts remain
so strikingly nondiverse in so many ways. I am not just referring
to characteristics like race, gender, ethnicity, religion, or disability.
Why, for example, are there so few judges who are public defend-
ers, civil rights lawyers, plaintiffs’ attorneys, legal aid attorneys, or
small business attorneys? Our judiciary would be enriched if we
had more judges with a broader range of legal experiences and edu-
cation.

We must also consider the consequences this lack of diversity has
on the broader judicial system. For example, Americans are many
times more likely to appear in bankruptcy court than in any other
Federal court, but bankruptcy judges are the least racially and eth-
nically diverse judges in the entire Federal judiciary and they are
not even proper Article III judges.

That is especially concerning, because bankruptcy judges are ap-
pointed by a majority vote of the Court of Appeals judges in their
circuit. As I just mentioned, they are not even Article III judges.

Since this is an area in which the Federal judiciary can address
its diversity problem without help from Congress or the President,
I hope we will make improving diversity among bankruptcy judges
a priority.

Ultimately, we need to remind ourselves of what most Americans
understand, that a diverse Federal judiciary enhances public faith
in the courts and improves the judicial process.

I want to thank Mr. Johnson for holding this hearing. I look for-
ward to hearing from our witnesses about this important topic.

I yield back.

Mr. JOHNSON of Georgia. I thank the gentleman from New York.

I now recognize the distinguished Ranking Member of the Full
Committee, the gentleman from Ohio, Mr. Jordan.

Mr. Issa. Mr. Chair, the Ranking Member will pass at this time.
Thank you.

Mr. JOHNSON of Georgia. All right. Thank you, Congressman
Issa.

We will now begin with the introduction to Panel One, the Hon-
orable Carlton W. Reeves is a District Judge for the Southern Dis-
trict of Mississippi. After law school, Judge Reeves clerked for the
Honorable Reuben V. Anderson of the Mississippi Supreme Court.
He subsequently worked as a staff attorney for the Supreme Court
of Mississippi and in private practice.

From 1995 to 2001, Judge Reeves served as Chief of the Civil Di-
vision of the Office of the United States Attorney for the Southern
District of Mississippi. In 2001, he opened his own firm, Pigott
Reeves Johnson, in Jackson, Mississippi.

During this time Judge Reeves served on the board of several
civic organizations including the ACLU of Mississippi, the Mis-
sissippi Center for Justice, and the Magnolia Bar Association.
Judge Reeves earned his B.A. from Jackson State University and
his J.D. from the University of Virginia. Welcome, Judge.

The Honorable Frank J. Bailey is a Bankruptcy Judge on the
bankruptcy court for the District of Massachusetts. He was ap-
pointed in 2009 and served as chief judge from 2010 to 2015. Judge
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Bailey also sits on the Bankruptcy Appellate Panel for the First
Circuit. He has served as the First Circuit Governor and Chair of
the Education Committee for the National Conference of Bank-
ruptcy Judges.

Before his appointment, Judge Bailey was a partner at a law
firm where he served as the Chair of the litigation department. He
has taught as an Associate Professor at Boston University, Suffolk
University, and the New England School of Law. He earned his un-
dergraduate degree at Georgetown University’s School of Foreign
Service and his J.D. from the Suffolk University Law School. Wel-
come, Judge Bailey.

The Honorable James C. Ho is a Circuit Judge for the Fifth Cir-
cuit Court of Appeals. Judge Ho clerked for Judge Jerry Edwin
Smith of the Fifth Circuit Court of Appeals and then entered pri-
vate practice. He served in the Civil Rights Division of the Office
of Legal Counsel in the Department of Justice.

From 2003 to 2005, he was Chief Counsel for the Senate Judici-
ary Committee under Senator John Cornyn. He then clerked for
Supreme Court Justice Clarence Thomas from 2005 to 2006. From
2008 to 2010, Judge Ho was the Solicitor General of Texas. Judge
Ho earned his B.A. from Stanford University and his J.D. from the
University of Chicago Law School. Welcome, Judge Ho.

The Honorable Edward M. Chen is a District Judge for the
Northern District of California. After law school, Judge Chen
clerked for Judge Charles Byron Renfrew of the Northern District
of California and for Judge James R. Browning of the Ninth Cir-
cuit. After time working in private practice, Judge Chen worked as
a staff attorney for the American Civil Liberties Union. He then
served as a United States Magistrate Judge in the Northern Dis-
trict of California. Judge Chen earned his B.A. and his J.D. from
the University of California at Berkeley.

Now, before proceeding with testimony, I remind the witnesses
that all of your written and oral statements made to the Sub-
committee in connection with this hearing are subject to penalties
of perjury pursuant to 18 U.S.C. 1001, which may result in the im-
position of a fine or imprisonment of up to 5 years or both. Please
note that your written statements will be entered into the record
in its entirety.

Accordingly, I ask that you summarize your testimony in 5 min-
utes. There is a timer in the WebEx view that should be visible on
your screen that should help you stay within that time limit. For
this panel we will not have any questions after the witness testi-
fies.

Judge Reeves, you may now begin.

STATEMENT OF THE HONORABLE CARLTON W. REEVES

Judge REEVES. To Chair Johnson, Ranking Member Issa, and
Members of the subcommittee, I am honored to testify alongside
my esteemed colleagues, Judge Chen, Judge Donald, Judge Bailey,
and Judge Ho. Their brilliance is proof that diversity makes our
justice system strong. Between their words and the testimony of re-
nowned academics like Professors Stacy Hawkins and Maya Sen
and attorney Peter Kirsanow, I am sure you will have all the evi-
dence you need to know that we must diversify our Federal courts.
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As I prepared my comments, I thought about the only other time
that I have had the honor and privilege of appearing before this
august body nearly 11 years ago at my confirmation hearing. On
that day I was joined by Judge Mary Murguia, Denise Casper, Ed-
mund Chang, and Judge Leslie Kobayashi. The room looked like
America, a country populated by persons of various races, colors,
sexes, genders, religions, and sexual orientations, a representation
of the tapestry that has been woven to make our more perfect
union.

At the hearing, Senator Durbin asked me the following question.
Can you talk to us about the importance of racial diversity on the
Federal bench in Mississippi, given your personal experience grow-
ing up in Mississippi and your knowledge of how far your State has
come? My response, in part, was that judges serve several func-
tions, role models to other lawyers, role models to students, role
models to the people who come before the court.

People need to see that they have a chance, that they, too, can
one day come to the great hall of the Senate and be nominated by
a President to be a judge. My answer to that question today would
be the same, as I am reminded every day how others perceived my
role and purpose through their telephone calls, text message,
emails, notes, conversations, and in-court reactions and statements.

All T can add to this remarkable panel is a simple plea. Go big.
Aim high. Be bold. Simply be committed to diversity in the third
branch of our government. It is a time for boldness because our
present trajectory risks a crisis of legitimacy. More than %5 of Fed-
eral judges appointed over the last 4 years were White men, a
group that represents less than V5 of all Americans. Thirty percent
of Americans in the Seventh Circuit are persons of color, but the
Seventh Circuit doesn’t have a single Black jurist. The Fifth Cir-
cuit has an enormous Latino population. Yet, none of its judges are
Latino.

I am reminded of the raw emotion that a friend and mentor, Ger-
aldine Sumpter from Charlotte, North Carolina, experienced ten
years ago when she stepped to the podium to argue in the Fourth
Circuit and across from her for the first time in her nearly 30 years
of practice was a panel of three African-American judges.

At this moment, having such a panel is still an illusive dream
in many of our circuit courts but especially piercing the Fifth and
Eleventh Circuits, the home of so many of America’s African-Amer-
ican citizens. I am ashamed to say that my own court didn’t have
a single female Article III judge until 3 months ago. I appreciate
our Senators for fixing that 200-year-old mistake.

These are countless and other comparisons reveal a disturbing
fact. As our country becomes more diverse, our courts are becoming
more homogenous. In the judicial oath of office, we promise to ad-
minister justice. An extreme imbalance in our courts is a threat to
justice. If I have learned one thing in my years as a judge, it is
this. The diversity matters. When our courts are diverse, they bet-
ter understand the complexity of the American experience embed-
ded in every case that comes before them. When our courts are di-
verse, they reinforce public trust in our system of government.
America contains multitudes. So, must this court.
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Righting the ship will take more than a return to past practices.
While the Obama Administration appointed female judges at an
unprecedented rate, nearly 60 percent of all judicial appointees
under the Administration were men. While recent decades have
seen periodic efforts to spring racial—to bring racial and gender di-
versity to the bench, appointees have increasingly shared edu-
cational and professional backgrounds. Former prosecutors, part-
ners in national law firms, and graduates of our Nation’s top law
schools are overrepresented on the bench. We also need insights
from other public servants, those in the academy, those in small
firms, and those who have represented the hopeless and dispos-
sessed, the public defenders, the immigration lawyers, and the
rural legal aid lawyers.

If you go big, aim high, and be bold, you will shape not just the
next generation of judges, you will encourage change of the entire
ecosystem of the legal profession, as my friend, Melissa Murray
points out. In that ecosystem, district judges influence the hiring
of their own clerks, magistrate judges, special masters, receivers,
MDL Steering Committees, and the clerks of our courts and all
those hired into that public offices.

Circuit judges are responsible for their own clerks, bankruptcy
judges, public defenders, and the clerks of their courts. Judges and
the lawyers they appoint serve on commissions, councils, commit-
tees, and other bodies to make sure our judicial system fulfils its
core missions. Your leadership on the courts will have a ripple ef-
fect through this powerful profession.

The very fact that I am here before you today is a testament to
Brown versus Board of Education. After that decision was imple-
mented in my Mississippi, I joined the first fully integrated class
of Mississippi school children. For 12 years we were fortunate to
be in the same classroom with each other, developing lifelong
friendships and receiving an education that prepared us for the
world.

Mr. JOHNSON of Georgia. Judge?

Judge REEVES. Yes, sir.

Mr. JOHNSON of Georgia. If you could sum up now, you are past
your 5 minutes.

Judge REEVES. Okay. I am so very sorry. That decision, its brav-
ery and its courage and its moral clarity, I hope you will be simi-
larly courageous in shaping the next generations of this country.
Diversity matters.

Thank you.

[The statement of Judge Reeves follows:]
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Prepared Remarks of U.S. District Judge Carlton W, Reeves
Before the House Subcommittee on Courts, Intellectual Property, and the Internet
March 25, 2021

To Chairman Johnson, Ranking Member Issa, and Members of the Subcommittee:

I am honored to testify alongside esteemed colleagues Judge Chen, Judge Donald, Judge
Bailey, and Judge Ho. Their brilliance is proof that diversity makes our justice system stronger.
Between their words and the testimony of renowned academics like Professors Stacy Hawkins
and Maya Sen, and attorney Peter Kirsanow, T am sure you’ll have all the evidence! you need to
know that we must diversify our federal courts.

As I prepared my comments, I thought about the only other time that I have had the honor
and privilege of appearing before this august body, nearly 11 years ago at my confirmation
hearing. On that day T was joined by Judge Mary Murguia,? Denise Casper,> Edmund Chang,*
and Judge Leslie Kobayashi.® The room looked like America, a country populated by persons of
various races, colors, sexes, genders, religions, and sexual orientations, a representation of the
tapestry that has been woven to make our more perfect Union.

At the hearing, Senator Durbin asked me the following question: “Can you talk to us
about the importance of racial diversity on the Federal bench in Mississippi, given your personal
experience growing up in Mississippi and your knowledge of how far your state has come?” My

! Reams of scientific evidence already support the idea that diversity is essential to all kinds of courtroom decision-
making. See Jennifer S. Hunt, Race, Ethnicity, and Culture in Jury Decision Making, 11 ANN. REv. L. & Soc. ScL.
269 (2015) (collecting studies). Research on federal judges’ ideological tendencies shows that their votes, on multi-
member courts, tend to be ideologically dampened when “sitting with two judges of a different [expected] political
party.” Cass R. Sunstein et al., Ideological Voting on Federal Courts of Appeals: A Preliminary Investigation, 90 VA,
L. Rev. 301, 304 (2004); see also Shertilyn A. Hill, Judicial Diversity, 13 GREEN BAG 2 45, 52 (2009) (“[Jjudicial
decisionmaking is not just about outcomes; it is also about the process of judicial decisionmaking™). Other research
has demonstrated “that for at least two types of cases—Title VII sex discrimination and sexual harassment—a
significant correlation existed between gender and individnal federal appellate judges’ decisions,” and “that the
presence of a female judge significantly increased the probability that a male judge supported the plaintiff in the cases
analyzed.” Jennifer L. Peresie, Female Judges Matter: Gender and Collegial Decisionmaking in the Federal Appellate
Courts, 114 YALE L.J. 1759, 1761 (2005). Studies of jurors, meanwhile, establish that “the mere presence of non-
whites in the jury room made the white jurors . . . open to other possible interpretations.” STEVEN JOHNSON,
FARSIGHTED 54 (2018).

2 Judge Murguia was the first Latina to serve on the district court in Arizona. She was nominated to the Ninth
Circuit. Mary Murguia, JD, EMILY TAYLOR CTR. FOR WOMEN & GENDER EQUITY,

https://emilytaylorcenter. ku.edu/womens-hall-of-fame/murgia-mary (last visited Mar. 22, 2021).

? Denise Casper was the first African-American woman nominated to the district court in Massachusetts. The
Honorable Denise J. Casper, LONG ROAD TO JUST., http://www Jongroadtojustice.org/topics/leadership/denise-
casper.php (last visited Mar. 22, 2021).

4 Edmund Chang was the first Asian-American Article [II judge in linois and only the second AAPI Article 111
judge to be appointed outside of the East and West Coasts. Judicial Humility and Judicial Humiliation, 4 View from
the Trenches, OSHER LIFELONG LEARNING INST., hitps://www.cou.edu/osher/publications/weekly-
essentials/2020/winter/honorable-edmond-chang himi (last visited Mar. 22, 2021),

5 Judge Kobayashi, a sitting Magistrate Judge, was nominated for a district judgeship in Hawai'i. See Active Asian-
American & Pacific Islander Article I Judges, MINORITY CORP, COUNS. ASS'N,

https://www meca.com/resources/reports/federal-judiciary/asian-american-pacific-islander-judges/ (last visited Mar.
22,2021).
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response, in part, was that “judges serve several functions, role models to other lawyers, role
models to students, role models to the people who come before the court. People need to see that
they have a chance; that they, too, can one day come to the great hall of the Senate and be
nominated by a President to be a judge.”® My answer to that question today would be the same,
as I am reminded every day how others perceive my role and purpose through their telephone
calls, text messages, emails, notes, conversations, and in-court reactions and statements.

All T can add to this remarkable panel is a simple plea: go big. Aim high. Be bold. Simply
be committed to diversity in the third branch of our government.

It is a time for boldness because our present trajectory risks a crisis of legitimacy. More
than two-thirds of federal judges appointed over the last four years were white men, a group that
represents less than one-third of all Americans.” Thirty percent of Americans in the Seventh
Circuit are persons of color, but the Seventh Circuit doesn’t have a single Black jurist.® The Fifth
Circuit has an enormous Latino population, yet none of its judges are Latino.” I’'m reminded of
the raw emotion that a friend and mentor, Geraldine Sumter from Charlotte, North Carolina,
experienced 10 years ago when she stepped to the podium to argue in the Fourth Circuit, and
across from her for the first time, in her nearly 30 years of practice, was a panel of three African-
American judges.!® At this moment having such a panel is still an elusive dream in many of our
circuit courts, but especially piercing in the Fifth and Eleventh Circuits, the home of so many of
America’s African-American citizens. I’'m ashamed to say that my own court didn’t have a
single female Article HI judge until three months ago. I appreciate our Senators for fixing that
two-hundred-year-old mistake. These and countless other comparisons reveal a disturbing fact:
as our country becomes more diverse, our courts are becoming more homogenous.

In the judicial Oath of Office, we promise to “administer justice.”!! An extreme
imbalance on our courts is a threat to justice. If I have learned one thing in my years as a judge, it
is this: diversity matters. When our courts are diverse, they better understand the complexity of
the American experience embedded in every case that comes before them. When our courts are
diverse, they reinforce public trust in our system of government. America contains multitudes.
So must its courts.

¢ Confirmation Heavings on Federal Appointments, Before the S. Comm. on the Judiciary, 110th Cong. 251 2010y
(statement of Richard Durbin, U.S. Senator from Illinois), https://www.congress.gov/111/chrg/shrg66720/CHRG-
111shrg66720.htm.

7 See, e.g., Rorie Solberg & Eric N. Waltenburg, Trump and McConnell’s Mostly White Male Judges Buck 30-year
Trend of Increasing Diversity on the Courts, THE CONVERSATION (Oct. 8, 2020), hitps://theconversation.convtrump-
and-mcconnells-mostly-white-male-judges-buck-30-year-trend-of-increasing-diversity -on-the-courts- 146828 (“Our
study on judicial diversity, which ended in July 2020, shows that Tramp-appointed judges are 85% white and 76%
men’).

8 Fxamining the Demographic Compositions of U.S. Circuit and District Courts, CTR. FOR AMERICAN PROGRESS
(Feb. 13, 2020, 12:01 AM), https://www.americanprogress.org/issues/courts/reports/2020/02/13/4801 12/examining-
demographic-compositions-u-s-circuit-district-courts/.

° Id. Judge Benavides retired in 2020,

10 See Hoyle v. Freightliner, 650 F.3d 321 (4th Cir. 2011).

1128 11.8.C. § 453; see also THE FEDERALIST No. 80 (Alexander Hamilton) (noting that the Constitution must be
structured to allow “federal judicatories to do justice™); Chief Justice John Roberts, YEAR-END REPORT ON THE
FEDERAL JUDICIARY 3 (2010) (“The judiciary’s central objective is, of course, to do justice according to law in every
case.”).
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Righting the ship will take more than a return to past practices. While the Obama
Administration appointed female judges at an unprecedented rate, nearly 60% of all judicial
appointees under that administration were men.'? And while recent decades have seen periodic
efforts to bring racial and gender diversity to the bench, appointees have increasingly shared
educational and professional backgrounds. Former prosecutors, partners in national law firms,
and graduates of our nation’s top law schools are overrepresented on the bench. We also need
insights from other public servants, those in the academy, those in small firms, and those who
have represented the hopeless and dispossessed—the public defenders, the immigration
attorneys, and the rural legal aid lawyers.”®

If you go big, aim high, and be bold, you will shape not just the next generation of
judges. You will encourage change in the entire “ecosystem” of the legal profession, as my
friend Melissa Murray points out. In that “ecosystem,” District Judges influence the hiring of
their own clerks, Magistrate Judges, Special Masters, Receivers, MDL Steering Committees, and
the Clerks of our courts and all those hired into those public offices. Circuit Judges are
responsible for their own clerks, Bankruptcy Judges, Public Defenders, and the Clerks of their
courts. Judges and the lawyers they appoint serve on commissions, councils, committees, and
other bodies to make sure our judicial system fulfills its core missions. Your leadership on the
courts will have ripple effects through this powerful profession.!*

The very fact that I am here before you today is a testament to Brown v. Board of
Education. After that decision was implemented, I joined the first fully-integrated class of
Mississippi schoolchildren. For twelve years, we were fortunate to be in the same classrooms
with each other, develop lifelong friendships, and receive an education that prepared us for the
world.

That decision—its bravery, its courage, its moral clarity——it changed my life, and I firmly
believe it changed all of our lives. Diversity matters. I hope you will be similarly courageous in

shaping the next generations of this country.

Thank you.

12 Jonathan K. Stubbs, 4 Demographic History of Federal Judicial Appoiniments by Sex and Race: 1789-2016, 26
BERKELEY La RazAa LJ. 92, 94 (2016).

13 See Chambers v. Florida, 309 U.S. 227, 241 (1940) (“Courts stand against any winds that blow as havens of
refuge for those who might otherwise suffer because they are helpless, weak, outnumbered, or because they are non-
conforming victims of prejudice and public excitement,”).

' Your leadership might also inspire the States to address this concemn on their own courts. See Alicia Bannon &
Janna Adelstein, State Supreme Court Diversity — February 2020 Update, BRENNAN CTR. FOR JUST. (Feb. 20,
2020), hitps://www.brennancenter.org/our-work/research-reports/state-supreme-court-diversity -february-2020-
update.
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Mr. JOHNSON of Georgia. Thank you, Judge Reeves.
Judge Bailey, you may begin.

STATEMENT OF THE HONORABLE FRANK J. BAILEY

Judge BAILEY. Thank you to Chair Johnson, Ranking Member
Issa, and to Members of the Committee for inviting me to testify
this afternoon on this very important subject. I have submitted a
more extensive statement, but I would like to focus on just five
points.

My first point is that perceptions of equal treatment may matter
just as much as the reality of equal treatment when you are talk-
ing about court appearances. My view on this was formed by a per-
sonal experience. I was in court early in my judicial career, and an
unrepresented African American man came to a hearing on a mo-
tion that he had to lose. There was no chance of him winning it.
The law wouldn’t have allowed it.

I patiently explained that to him, because he was unrepresented,
and I gave him the reasons. I explained to him that his motion was
just premature, that he would later have a chance to give us his
basis and preserve his rights, and at the end of the hearing he
looked up at me and he said something I hope no other judge ever
has to hear but I know we have. He said, “A Black man cannot get
a fair hearing in this court.”

Well, that statement took my breath away. I maintained my judi-
cial composure. I calmly asked him to tell me all the reasons why
he felt that was the case. I explained to him that he was wrong
in that view, and he had little to say and later on, by the way, he
won his motion.

I left the bench and later I thought, of course, he feels that way.
He walked into a courtroom, and the judge is White. All the court-
room staff were White. All the court security that he encountered
coming in and in the courtroom were also White and, if he went
to our clerk’s office, he would see the photographs of our judges on
the wall and they were all White. So, I realized, it is perceptions
that matter. Of course, he felt that way.

My second point, perceptions of equal treatment in my court, the
bankruptcy court, matter enormously. First, as Chair Nadler point-
ed out earlier, most Americans that encounter a Federal judge will
encounter a Federal bankruptcy judge. That is because of the num-
bers.

Second, access to a so-called fresh start through the bankruptcy
system is preserved by the Constitution, Article I, Section 8. So,
that right is assured to all Americans and my fear is that, unless
the court, the judges on the court and our staffs, reflect the com-
munities that we serve, it may be that people in those communities
may not feel that they are welcome in our courts and so diversity
on the court and the court family is enormously important.

My third point. Diversity on the bench—on the bankruptcy bench
starts with diversity on the Article III bench. Again, Chair Nadler
saw this coming when he said that—and I am the only Article I
judge who is testifying today—Bankruptcy judges are appointed by
Circuit judges. Circuit judges, where there are diverse circuit
judges who are Article III, making the decision on who gets the ap-
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pointment to serve as a bankruptcy judge, more diverse lawyers
will feel comfortable applying.

My fourth point. Virtually, all my colleagues on the bankruptcy
bench agree with me that a diverse bankruptcy bench is essential
to equity and fairness and inclusion in our country. I know that be-
cause I am serving as the President of the National Conference of
Bankruptcy Judges, a 100-year-old organization that almost all our
judges and retired judges are Members of and because my fellow
judges work tirelessly on diversity initiatives every day to increase
the participation of diverse individuals in our bankruptcy system.

For example, I will give one, one of many that I could give. We
have the Blackshear Fellowship Program that we started some
years ago that offers a diverse—offers diverse lawyers a scholar-
ship to attend our annual conference. That brings them into con-
tact with 1,500 bankruptcy professionals. Has that initiative
worked? Well, you could ask Judge Charles Walker from Nashville.
You could ask Judge Tiiara Patton of Youngstown, Ohio. They were
both Blackshear fellows. They are both now serving on our bench.
It worked.

My fifth and final point is that the need to address diversity on
our bench is not only critical, but it may be urgent. The bankruptcy
bench is the least diverse Federal bench by far. In its last report
on numbers in 2019, the AO’s Fair Employment Practices office re-
ported that our bench, the bankruptcy bench, was under 3 percent
African American, 2 percent Hispanic, 2 percent Asian American,
and there were no Native American or Pacific Islander judges on
our bench.

In conclusion, Bankruptcy judges deliver bad news to people
every day. Sometimes it is that you will have to lose your home.
Other times, it is not you who is going to collect on that claim that
you were counting on. So, perceptions of fairness and equity matter
enormously on the bankruptcy bench.

So, thank you so much, Chair Johnson, Ranking Member Issa,
and Members of the Subcommittee for taking the time to have
these very important hearings. Thank you.

[The statement of Judge Bailey follows:]
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Statement of Honorable Frank J. Bailey
United States Bankruptcy Judge District of Massachusetts
to the Committee on the Judiciary of the United States House of Representatives,
Subcommittee on Courts, Intellectual Property, and the Internet.

March 25,2021
The Importance of Diversity on the Federal Bench

Chair Johnson, Ranking Member Issaand members of the subcommittee, thank y ou for inviting
me to testify this afternoon.

I'am honored to be here today with my judicial colleagues, Judges Reeves, Chen, Donald, and Ho.

I will begin with a story from early in my career on the bench that demonstrates the critical need for a
diverse federal bench. The details of that experience are set forth in an article that I wrote for
publication in the Judges Journal, which s linked to this report. See F. J. Bailey, Does the I'ederal
Article I Bench Reflect the Ethnicity of the Populations that They Serve? What if the Answer is No?
The Judges Journal, ABA Judicial Division, Vol. 55,No 2, p. 21 (2016).

By far the largest number of cases filed in federal court each year are those filed in the United States
Bankruptcy Court; thus, most Americans have their federal court experience before a bankruptcy
judge. While bankruptcy filings have been below normal levels in recent years, during the last
recession in Fiscal Year 2013, 1,107,699 cases were filed in the bankruptcy court, compared to the
401,104 casesfiledin the district court. Bankruptcy Judgeshandlea wide variety of cases. They range
from cases involving individuals who have fallen on hard timesthrough illness, job loss, eviction or
foreclosure to the country’s largest corporations needing restructuring to survive. It is therefore
essential that the bankruptcy bench reflect the populations that we serve.

Access to debt protection and a fresh start through bankruptcy is preserved in Art I, Section 8, clause
4 of the Constitution. That rightis ensured to all Americans. My fear is that unless there are judges
on the bankruptcy bench that reflect the populations in our districts, certain communities may not feel
welcome in our courts. This could deny them a right ensured by the Constitution and laws of the
United States— namely, a fresh start for themselves and their families.

Thatis what is at stake in this hearing.

Iam the only Article I judge to testify today. AsI will point out today, diversity on the Article I bench
is critical. Of course, diversity on the Article I bench starts with diversity on the Article III bench.
Bankruptcy Judges are appointed by Circuit Judges. Magistrate Judges are appointed by District
Judges. When there are diverse Article Il judges on the merit selection panels it changes the dynamic
of that process. In my experience, diverse lawyers are more likely to apply. Lawyers from affinity bar
associations, such as the Hispanic National Bar Association, are more likely familiar with the diverse
Article IIT judges on the panels. They feel more welcome to join in the process.
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Today, I will be talking about the relative lack of diversity on the bankmptcy court bench and its
influence on the administration of justice. Ido want to mention, however, one area in which the bench
is atleast beginning to reflect the U.S. population: about one-third of bankruptey judges are women.
Don’t get me wrong, there is more work to do on gender diversity on our bench, but recent years have
shown progress.

Gender diversity, like all diversity on the bench, matters. [ can tell you from personal experience that
in the District of Massachusetts, where 40% of the bench is comprised of women, gender diversity
affects the administration of justice every day. Although we sit as single trial judges, we formulate
local rules, standing orders, and local court policy as a group. More important, also serve on the First
Circuit Bankruptcy Appellate Panel (the “BAP”). Inthatrole, I participate on appellate panels of three
judges. While the panels, of course, always follow the law, discussions conceming how to getto a
particular resultoften differs depending on theexperiences of thejudges onthe panel, including gender.
For example, when considering a person’s request for relief from a student loan, and the student
happens to be a single mother with a handicapped child, the observations of a female judge, using her
personal life experience, is enormously useful to our discussions.

1 can only imagine that the presence of an African American judge on a panel in the First Circuit BAP
might also change the discussion, if something about that judge’s life experience helped inform how
we look at a case. Unfortunately, that is not currently possible. There are no Aftican American
bankruptcy judges serving in the First Circuit, and there has neverbeen one.

As president of the National Conference of Bankruptcy Judges, I am here to tell you that the NCBJ
believesthatsystemicchange in our society mustincluderacial and ethnic diversity among bankmptcy
judges and lawyers. The NCBIJ is committed to this goal. In orderto achieve a diverse bankmuptey
bench, it is critical that we identify and engage with a diverse pool of individuals interested in
appointment to our bench. This means increasing the “pipeline” of individuals from diverse
backgroundsthatapply forappointment. Indeed, circuitjudgescannot appointindividuals to ourbench
unless they apply. Bankruptey judges know that they are in the best position to encourage diverse
lawyers to apply.

So, what are we doing about it? The NCBJ has, for many years, focused on increasing that pipeline.
In 2009, we established the Blackshear Fellowship Program, through which we provide a scholarship
for diverse attorneys to attend our annual conference. In non-pandemic years we expect over 1,500
judges, lawyers, and insolvency professionals to attend. In 2018, the NCBJ established a Diversity
Committee. The Diversity Committee’s missionis to be a resource on the issue of diversity and to
promote diversity, equity, and inclusion within the bankrptcy profession. To that end, many
bankruptey judges routinely engage in outreach to diversity organizations and communities to identify
potential bankruptey lawyers and future judges.

Let me offer a prime example. In October 2019, many of our members participated in a nation-wide
program called “Roadways to the Iederal Bench: Who, me? A Bankruptcy Judge?” that was aimed at
improving diversity in the bankruptcy bench and bar and the federal bench in general. Circuit Court
Judge Catharina Haynes of the Fifth Circuit worked tirelessly to organize and promote that program,
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which was broadcast liveto 19 judicial districts around the country. There were literally hundreds of
attendees.

Since December 2020, the NCBJ has redoubled its emphasis on building a “pipeline” of diverse
lawyers in the bankruptcy practice areain the hope that there soon will be an abundance of qualified
practitioners to apply for judgeships. We have partnered with Just the Beginning, A Pipeline
Organization, to offer summer intemships to diverse law students. The students will get valuable
exposure to our judges and a generousstipend. The students will also receive an invitation to our
annual meeting in Indianapolis in October, with financial assistance to help them attend.

In 2020, we adopted a resolution supporting the inclusion of a diverse person or member of an affinity
bar association on every Merit Selection Panel used to screen applicants for judgeships. Research
shows that diverse people are more likely to apply if there are diverse people on the selection panel.
We now coordinate with the Justice Department’s Office of the US Trustee and several insolvency-
related bar associations to ensure the effectiveness of our collective diversity outreach efforts.

Our Diversity Committee members regularly attend law school outreach programs. One exampleis a
Zoom program held in the Western District of Virginia organized by Judge Rebecca Connolly in
conjunction with the Black Law Students Association at Washington & Lee just two weeks ago. In
the District of Massachusetts, we have developed a program for diverse, large firm “summer
associates” where we present the benefits of a bankruptcy practice and encourage them to “ask fora
bankruptcy assignmentthis summer.”

I have merely scratched the surface on these efforts to build the pipeline of diverse lawyers and law
students interested in becoming bankruptcy judges.

What s the reason for this focus on expanding the pipeline of diverse applicants to the bankruptcy
bench? The answeris in the numbers. According to the Judiciary Fair Employment practices Annual
Report for Fiscal Year 2019, published by the Administrative Office of the United States Courts (the
“FEP Report”), active Article Il judges (including circuit and district judges), over 12% were African
American, nearly 10% were Hispanic, and nearly 3% were Asian American. Native Americans and
Pacific Islanders were also represented on the Article Ill bench.. ADMIN. OFFICEOF U.S. COURTS, THE
JUD. FAIR EMP. PRAC. ANN. REP., 5(2019). These numbers show that more work needs to be done in
appointing Article Il judges. By comparison, however, much more work is needed with respect to
Bankruptcy Judges. Those numbers are stark by comparison: according to the report only 3.4% were
African American, 2.0% were Hispanic, 2.0% were Asian American, and none reported as Native
American or Pacific Islander. /d. The FEP Report recognized this relative lack of diversity on the
bankruptcy bench by stating “bankruptcy judges continued to reflect the least diversity with respect to
race and ethnic composition” in the federal court system. /d.

While I will not burden this report with more statistics, I have developed data to compare the ethnicity
and race of the general population in every judicial district in the country to the ethnicity and race of
bankruptcy judges that serve in those locations. In most districts, those serving on the bench do not at



115

all reflect the people that work, live, and seek bankruptey relief in those locations. 1can provide data
for every committee member’s district.

In conclusion, I agree that while every litigant has a right to a fair and unbiased judge, no litigant has a
right to a judge that shares their race, ethnicity, gender, etc. Buteverylitigant hasa right to appear in
a court that, on balance, has judges (and staff)that reflect the diversity of the community setved by
that court.

Federal judges deliver bad news to people every day, and perceptions of fairness matter.

Thank you, Chairman Johnson, Ranking Member Issa, and members of the subcommittee for taking
the time to hold hearings on this important subject.
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Mr. JOHNSON of Georgia. Thank you, Judge Bailey.
We will now hear from Judge Ho. Judge Ho, you may begin.

STATEMENT OF THE HONORABLE JAMES C. HO

Judge Ho. Thank you.

Chair Nadler, Chair Johnson, Ranking Members Jordan and
Issa, thank you for inviting me to testify. I am honored to join my
distinguished colleagues from the judiciary.

My remarks today are akin to what we judges sometimes call
“concurring in the judgments.” We agree on certain core principles,
but I would like to offer my own reasoning.

Equality of opportunity is fundamental to who we are and to who
we aspire to be as a Nation, and to my mind that means two
things. It means that we must do everything we can to ensure that
everyone truly has the opportunity to succeed, and it means we
must never bend the rules to favor anyone. Dr. King had it right.
“Choose people based on who they are, not what they look like.”

Let me begin by explaining how I began. I came to America from
Taiwan at a very young age. So, most kids grow up learning
English from their parents. I grew up learning English from a
bunch of puppets from a place called Sesame Street. My classmates
brought a kid’s lunchbox to school. I brought a bento box to school.
My food seemed normal to me but it smelled funny to my class-
mates or so they would tell me, and I remember racial slurs and
jokes on the playground and on the football field. I also learned
that if you work hard and prove yourself, you can find your place
in America.

Equality of opportunity is not something to be passive about. It
is something we should be passionate about. We must make sure
that everyone has the opportunity to learn and to succeed so that
win, lose, or draw, at least you got a chance, no matter who you
are. This is not just a talking point to me. It is why I was honored
to serve as Co-Chair of the Judiciary Committee of the National
Asian Pacific American Bar Association. It is why I love talking to
young lawyers and law students of every race and idealogical
stripe. It is why always say that if anyone is willing to forego other
opportunities in their careers to enter public service, call me. I will
take them to lunch and share what I know.

Here is the kicker. Once everyone has had full and fair oppor-
tunity to be considered, you pick on the merits. Both the Constitu-
tion and the Civil Rights Act make clear that it is wrong to hire
people based on race. That is the law for a wide range of jobs. It
would be especially wrong, I would submit, to select judges based
on race.

It is true I am the only Asian American on my court. I am also
the only immigrant on my court. I would never suggest that a wise
Asian would more often than not reach a better conclusion than a
White judge. That would be antithetical to our legal system and
poisonous to civil society. No one should ever assume that I am
more likely to favor Asians, or immigrants, or anyone else, or that
my colleagues are less likely to. Everyone should lose or win based
on the law. Period. That is why Lady Justice wears a blindfold.
That is why judges wear Black robes.
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I don’t say this because I think race is no longer an issue in our
country. I have received racist hate mail and racially disparaging
remarks because of positions I have taken in my legal career. I
have been treated differently because of the race of the person I am
married to. I also remember back in high school my college admis-
sions advisor tell on me that my grades, SAT scores, and activities
were all strong enough to get me into my top choice of schools if
I wasn’t Asian.

Now, I am not saying anything of this here to complain. What-
ever negative experiences I have had, they pale in comparison to
the many blessings I have had living in this great country. I was
not born an American, but I thank God every day that I will die
an American.

My point is just that I don’t come to my views because I think
racism is behind us. Rather I come to my views precisely because
racism is not behind us, because the last thing we should do is di-
vide people by race. The last thing we should do is to suggest that
the racists are right. We don’t achieve equality of opportunity by
denying it to anyone. We achieve it by securing it for everyone.

So, make no mistake. It would be profoundly offensive and un-
American to tell the world that you are restricting a judgeship to
Members of only one race. It is offensive to people of other races,
and it is offensive to people of that race, because you are sug-
gesting that the only way they will get the job is if you rig the
rules in their favor.

As a judge, I have the profound honor of presiding over a natu-
ralization ceremony every year. I do this to celebrate my own natu-
ralization now 39 years ago. People from all around the world come
together in one room for one purpose, to become an American. It
reminds me that what binds our Nation is not a common race or
religion or philosophical point of view. What unites us is not a com-
mon past but a common hope for the future, a shared love of free-
dom, and a mutual commitment to the Constitution and to the
principle of equality, of opportunity.

Thank you.

[The statement of Judge Ho follows:]
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Chairman Nadler, Chairman Johnson, Ranking Members Jordan and Issa, thank you
for inviting me to testify. I’m honored to join my distinguished colleagues from the
judiciary.

My remarks today are akin to what judges call “concurring in the judgment.” We
agree on certain core principles, but I’d like to offer my own reasoning.

Equality of opportunity is fundamental to who we are, and to who we aspire to be, as
a nation.! To my mind, that means two things: It means we must do everything we
can to ensure that everyone truly has the opportunity to succeed. And it means we
must never bend the rules to favor anyone. Dr. King had it right: Choose people
based on who they are—not what they look like.

Let me begin by explaining how I began. I came to America from Taiwan at a very
youngage. Mostkids grow up learning English from their parents. Igrew up learning
English from a bunch of puppets, from a place called Sesame Street. My classmates
brought akids’ lunch box to school. Ibrought a bento box to school. My food seemed
normal to me. But it smelled funny to my classmates—or so they would tell me. And
1 remember racial slurs and jokes on the playground and on the football field.

But I also learned that, if you work hard and prove yourself, you can find your place
in America.

! See, e.g., Lindsley v. TRT Holdings, Inc., 984 F.3d 460, 464 (5th Cir. 2021).
1
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Equality of opportunity is not something to be passive about—it’s something we
should be passionate about. We must make sure that everyone has the opportunity
to learn and to succeed, so that win, lose, or draw, at least you got a chance—no
matter who you are.

That’s not just a talking point to me. It’s why I was honored to serve as co-chair of
the Judiciary Committee of the National Asian Pacific American Bar Association.
It’s why 1love talking to young lawyers and law students of every race and ideological
stripe. It’s why I always say that, if anyone is willing to forgo other opportunities in
order to enter public service, call me. "Il take them to lunch and share what I know.

But here’s the kicker: Once everyone has had full and fair opportunity to be
considered, you pick on the merits. Both the Constitution and the Civil Rights Act
make clear that it is wrong to hire people based on race.?

That’s the law for a wide range of jobs. But it would be especially wrong to select
Judges based on race.

itis true that I am the only Asian American on my court. I’m also the only immigrant
on my coutt.

But I would never suggest that a wise Asian would, more often than not, reach a
better conclusion than a white judge. That would be antithetical to our legal system,
and poisonous to civil society. No one should ever assume that I’m more likely to
favor Asians or immigrants or anyone else—or that my colleagues are less likely to.
Everyone should win or lose based on the law—period. That’s why Lady Justice
wears a blindfold. That’s why judges wear black robes.’

2 See, e.g., McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800-1 (1973) (“Congress did not intend
by Title VII.. . . to guarantee a job to every person regardless of qualifications. . . . [TThe Act does
not command that any person be hired simply because he was formerly the subject of
discrimination, or because he is a member of a minority group. Discriminatory preference for any
group, minority or majority, is precisely and only what Congress has proscribed.”).

3 See, e.g., Jay S. Bybee, Remarks at the Investiture of S. Kyle Duncan, 22 Green Bag 2d 9, 12 (2018)
(“The enrobing - literally the vesting or dressing - is symbolic of the judicial power of the United
States. . . . [TThe sameness and simplicity of our robes is a democracy of dress. It is a constant
reminder that within the federal judiciary - whether we are women or men, rich or poor,
Democrats or Republicans - we represent justice and mercy in a neutral, unadorned front.”).

2
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Idon’t say this because I think race is no longer an issue in our country. I've received
racist hate mail and racially disparaging remarks because of positions I’ve taken in
my career. I’ve been treated differently because of who I’m married to. AndIalso
remember, back in high school, my college admissions adviser telling me that my
grades, SAT scores, and activities were all strong enough to get me into my top
choice of schools—if I wasn’t Asian.

Now, I’m not saying any of this here to complain. Whatever negative experiences
I’ve had, they pale in comparison to my many blessings living in this great country.
I'was not born an American. ButIthank God every day that I will die an American.

My point is just that I don’t come to my views because I think racism is behind us.
Rather, I come to my views precisely because racism is #ot behind us. The last thing
we should do is divide people by race. The last thing we should do is suggest that
the racists are right. We don’t achieve equality of opportunity by denying it to
anyone—we achieve it by securing it for everyone.

So make no mistake: It would be profoundly offensive—and un-American—to tell
the world that you’re restricting a judgeship to members of only one race. It’s
offensive to people of other races. And it’s offensive to people of that race—because
you’re suggesting that the only way they’ll get the job is if you rig the rules in their
favor.

As a judge, I have the honor of presiding over a naturalization ceremony every year,
to celebrate my own naturalization thirty-nine years ago. People from all around the
world come together in one room, for one purpose—to become an American. And
it reminds me that what binds our nation is not a common race, or religion, or
philosophical point of view. What unites us is not a common past, but a common
hope for the future—a shared love of freedom—and a mutual commitment to the
Constitution and to the principle of equality of opportunity. Thank you.
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Mr. JOHNSON of Georgia. Thank you, Judge Ho.
Ms. Chen, you may begin.
Judge Chen, you may need to unmute.

STATEMENT OF THE HONORABLE EDWARD M. CHEN

Judge CHEN. I apologize for that. I hope that doesn’t count
against my time.

Mr. JOHNSON of Georgia. No. We will start your time now.

Judge CHEN. Okay. Thank you.

Chair Johnson, Ranking Member Issa and Members of the sub-
committee, I am honored to have the opportunity to address you
today on this very important topic. I would like to highlight three
points from my more extensive written submission.

Diversity in the judiciary is valuable for three reasons. One, it
promotes trust and confidence of the public. Two, it enhances inter-
relationships within the bench. Three, it improves the quality of
decision-making.

Public trust. To put Chair’'s remarks about the importance of
public trust in the courts, I would like to tell you a simple story.
My colleague, Judge Edward Davila, sits in San Jose. He presides
over a diverse docket. He is the first Latinx judge to sit on our
court in 20 years. In a case involving a limited English-speaking
Latino litigant, Judge Davila discussed some procedural matters
and then asked the litigant if he had any questions. Appearing
nervous, the litigant looked at Judge Davila and asked, “Will you
be my judge?” Those simple words, freighted with anxiety, bespoke
the sense of intimidation and alienation too often felt by Members
of underserved communities. In Judge Davila, that litigant found
an island of hope in a sea of isolation, hope that he would at least
be heard and understood.

This seemingly small, insignificant courtroom moment under-
scores a larger point, that the bench that is reflective of the com-
munity it serves can be instrumental in securing the trust and con-
fidence of the public.

A word about interpersonal relationships on the bench. A diverse
bench affords a unique and personal opportunity for judges to learn
from each other, thereby enriching interpersonal relationships.
That point was eloquently made by Justice O’Connor in her tribute
in 1992 to Justice Thurgood Marshall. She recounted Justice Mar-
shall’s fondness of sharing personal stories with other Justices in
conference to emphasize legal points including stories about the Ku
Klux Klan violence, jury bias, defending an innocent African Amer-
ican wrongly convicted of rape and sentenced to death.

Judge O’Connor spoke about the impact those stories had on her
own understanding of the issues confronting the court. As she put
it, no one could help but be moved by Justice Thurgood Marshall’s
spirit. “Occasionally in conference meetings I still catch myself
looking expectantly for his raised brow and his twinkling eye, hop-
ing to hear just one more story that would perhaps change the way
I see the world.”

As a local example, former chief judge of our district, Marilyn
Hall Patel, speaks of her experience as the first and for many years
the only woman on our bench. She describes how shh would hear
laughter and loud chatter in the judge’s lunchroom which came to
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a sudden halt when the sounds of her approaching heels reached
her male colleagues. One day a raucous rally was heard outside the
courthouse. One of her colleagues asked what is going on. Judge
Patel explained it was a rally for the International Women’s Day.
Her colleague then jabbed, well, maybe they should have an inter-
national men’s day, to which she replied, that is the other 364 days
of tgfz year. Judge Patel stood her ground and over time moved the
needle.

Finally, about decision-making, the diversity on the bench en-
hances the quality of the decision-making. Take for instance credi-
bility determinations. A witness’ testimony may seem more credible
if it is consistent with the judge’s experience and, conversely, less
credible if it remains outside that judge’s experience. The first Afri-
can-American chief judge of our court, Thelton Henderson, recalled
an instance in which a White colleague was presiding over a racial
harassment trial. That judge noted that the plaintiff was generally
credible. However, the judge still found it hard to believe the plain-
tiff’s testimony about racist graffiti found on a locker and a draw-
ing of a hangman’s noose around a baboon left on his desk.

While his colleague found that testimony implausible, Judge
Henderson recounted to him how Members of his own family had
experienced the very same kind of harassment described by the
plaintiff and that he found nothing inherently implausible about
that testimony.

Diversity also ensures a fuller discussion of legal analysis. Take
for instance the case of Redding v. Safford Unified School District
which involved the question of whether a strip search of a middle
school female student suspected of drugs violated the Fourth
Amendment. The Supreme Court had to determine whether the
search was excessively intrusive and less than reasonable. During
oral argument, one male Justice remarked how it wasn’t unusual
when he was 12 to take off his clothes when he had to change for
gym. In a later interview, Justice Ginsburg explained she needed
to facilitate her fellow Justices’ understanding of what a strip
search might mean to a teenage girl. As she put it, “They had
never been a 13-year-old girl. It is a very sensitive age for a girl,
and I don’t think my colleagues, at least some of them, quite un-
derstood.” The court ultimately found the search unconstitutional.

As another example, Virginia v. Black where the court had to ad-
dress the constitutionality of lawmaking in a crime to burn a cross.
According to press accounts, the initial questioning by the court in-
dicated that Members of the court seemed inclined to strike the law
down as violative of the First amendment until Justice Clarence
Thomas spoke. Recounting the reign of terror visited upon Black
communities by the Ku Klux Klan, Justice Thomas said that a
burning cross is unlike any symbol in our society and had no pur-
pose other than to cause fear and to terrorize a population.

According to press accounts, his fellow Justices were rapt, and
the tenor of the argument turned. The court went on to uphold the
statute, making it illegal to burn a cross with the intent to intimi-
date others.

In 1943 and 1944, the Supreme Court upheld the imposition of
race-based curfews and interment of 120,000 Japanese Americans
in Hirabayashi and Korematsu. In justifying why Japanese Ameri-
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cans could be singled out for mass treatment, whereas Americans
of German and Italian descent would not, the court opined that
Japanese Americans were more prone to disloyalty and presented
a military risk. The court based its assumption on its observation
that the Japanese have, quote, “intensified their solidarity and
have in large measure prevented their assimilation as an integral
part of the White population.”

I ask the question: What if there had been a Japanese American
Justice on the court? That Justice would likely have challenged the
false assumption made by his fellow Justices, reminding them that
%3 of those who were interned were full United States citizens,
most by birthright, and that, therefore, before they were ripped
from their homes by the internment order, Japanese Americans
were inextricably integrated into the economy.

That Justice might have related how they had a nephew who had
just been elected class President of an integrated high school and
describe how Japanese-American children were active in the
YMCA, in the Boy Scouts, that many excelled in all-American
sports like basketball, tennis, bowling, and golf and followed base-
ball as closely as any other American.

Mr. JOHNSON of Georgia. Judge Chen, you are now beyond your
5 minutes. If you would sum up, we would greatly appreciate it.

Judge CHEN. Okay. I just need 30 seconds, Mr. Chair.

Mr. JOHNSON of Georgia. Yes sir.

Judge CHEN. That Justice would have told his colleagues about
their son, nephew, brother who enlisted in the Army, along with
thousands of other Japanese Americans, to join the famed 442nd
Regimental Combat Team, the most decorated unit for its size in
U.S. military history, a regiment that ironically was among the
first to liberate the concentration camp at Dachau.

So, in closing, I feel there is a cost when voices are missing from
the room. That cost is not theoretical. It is real. Diversity makes
for a better judiciary and that, in turn, helps fulfill our promise of
justice for all.

Thank you, Mr. Chair.

[The statement of Judge Chen follows:]
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TESTIMONY BEFORE THE SUBCOMMITTEE OF THE COURTS,
INTELLECTUAL PROPERTY AND THE INTERNET
On

The Importance of Diversity in the Federal Judiciary (March 25, 2021)

Mr. Chairman, Ranking Member, and Members of the Subcommittee, I am honored to
have the opportunity to address you today on the important topic of diversity and the judiciary.
In the brief time that I have, I want to set forth four reasons why a diverse judiciary is valuable:
(1) judicial diversity promotes trust and confidence of the public, (2) it enhances
interrelationships within the bench, (3) it facilitates better court governance, and (4) it improves

the quality of decision-making.

Public Trust
People of color constitute nearly 80% of federal criminal defendants, the vast majority of
whom are charged with immigration or drug-related crimes. Yet, it is estimated that minorities
constitute less than 20% of all federal judges. In fact, less than 15% of magistrate judges are
minorities, which is notable because a magistrate judge is a criminal defendant’s initial point of
contact with the federal courts. That disparity, magnified by historically rooted feelings of
alienation and isolation from the legal system, creates a gap in trust and credibility between the

courts and historically underserved and underrepresented communities.

I"d like to tell a simple story that puts the issue in human terms. My colleague, Judge

Edward Davila, sits in San Jose and presides over a diverse docket. He is the first Latino judge
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to sit in our court in 20 years. In a case involving a limited-English speaking Latino litigant,
Judge Davila discussed some procedural matters and then asked the litigant if he had any
questions. Appearing nervous, he looked at Judge Davila and asked “Will you be my judge?”
Those simple words freighted with anxiety bespoke the sense of intimidation and alienation too
often felt by members of underserved communities. In Judge Davila, that litigant found an
island of hope in a sea of isolation, hope that he would at least be heard and understood. This
small and seemingly insignificant courtroom moment underscores the larger point that a bench
that is reflective of the community it serves can be instrumental in securing the trust and

confidence of the public.

Interpersonal Relationships
Second, a diverse bench affords a unique and personal opportunity for judges to learn

from each other, thereby enriching interpersonal relationships. That point was eloquently made
by Justice O’Connor in her 1992 tribute to Justice Thurgood Marshall. She re-counted Justice
Marshall’s fondness for sharing personal stories with the other justices in conference in order to
emphasize legal points, including stories about Ku Klux Klan violence, jury bias, defending an
innocent African American wrongly convicted of rape and sentenced to death, and the many
indignities of racial segregation he personally had endured. Justice O’Connor spoke about the
impact those stories, told by a man who had traveled a very different path than her, had on her

own understanding of the issues confronting the Court.

“No one could help but be moved by Justice Thurgood Marshail’s
spirit; no one could avoid being touched by his soul. . ..
Occasionally, at Conference meetings, I still catch myself looking
expectantly for his raised brow and his twinkling eye, hoping to
hear, just once more, another story that would, by and by, perhaps
change the way 1 see the world.”
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As a local example, former chief judge of our district, Marilyn Hall Patel, speaks of her
experience as the first (and for a number of years the only) woman on our bench. She described
how she would hear laughter and loud chatting in the judges’ lunchroom which came to a sudden
halt when the sounds of her approaching heels reached her male colleagues. One day, a raucous
rally was heard outside the courthouse. One of her colleagues asked what was going on? Judge
Patel explained it was a rally for International Women’s Day. Her colleague then jabbed,
“Maybe they should have an International Men’s Day,” to which she replied, “That’s the other

364 days of the year.”

Court Governance

Third, diversity enhances the quality of court governance. In addition to deciding cases,
courts, particularly trial courts, are tasked with a wide range of governance duties: selecting
personnel for key positions such as clerk of court, chief probation officer, chief of pretrial
services, magistrate judges, law clerks, and attorney representatives to bench/bar committees.
The court establishes programs such as pretrial diversion, reentry programs, assistance for pro se
litigants, and educational programs for bench and bar. The court promulgates local rules, general
orders, and operating policies that affect access to the courts. As with any governing institution,
diversity of experiences and voices broadens perspectives, deepens discussion about priorities
and values, cultivates considerations of equity, enhances collective creativity, and sensitizes
decisionmakers to the risk of unintended consequences. 1am proud of our court’s
implementation of innovative programs — such as the conviction alternative diversion program, a

drug re-entry program, onsite help desk for pro se litigants, and innovative procedures to ensure
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a diverse jury pool — programs that were the product of the vigorous input of judges who come

from a wide range of backgrounds and experiences.

Decision-Making
Finally, diversity on the bench enhances the quality of decision-making. It does so in
several ways. Take for instance, credibility determinations. Sometimes those determinations
turn on subtleties such as non-verbal body language. The standard wisdom of judging the
veracity of a witness is by seeing whether the witness looks the questioner in the eye. Butin
some cultures, avoiding eye contact is a sign of respect, not a sign of dishonesty. A diverse

bench can sensitize its members to the risk of cross-cultural misunderstandings.

As another example, a witness’s testimony may seem more credible if it is consistent
with the judge’s knowledge or experience, and, conversely, less credible if it remains outside the
judge’s experience. The first African American chief judge of our court, Thelton Henderson,
recalled an instance in which a white colleague of his presided over a racial harassment trial.

The white judge noted that the plaintiff was generally credible; however, the judge still found it
inherently hard to believe the plaintiff’s testimony about racist graffiti found on a locker —a
drawing of a hangman’s noose around a baboon. While his colleague thought the plaintiff
otherwise had a strong case, he found that testimony unbelievable, Judge Henderson recounted to
that judge how members of his own family had experienced the very same kind of harassment
described by the plaintiff. Unlike his colleague, Judge Henderson thought the harassment

testimony was not inherently implausible.
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Indeed, that is one reason why the Constitution requires that juries represent a cross-
section of the community and prohibits the exclusion of identifiable groups. The deliberative
process is enhanced, broadened and enriched by the collection of voices informed by varying

experiences and perspectives. What is true for juries is true for judges as well.

Diversity also ensures a fuller discussion of legal analysis. Take, for instance, the case of
Redding v. Safford Unified School District, which involved the question whether a strip search of
a middle school female student suspected of drugs violated the Fourth Amendment. The
Supreme Court had to determine whether the search was excessively intrusive and thus
unreasonable: During oral argument, one male justice noted, “In my experience when I was 8 or
10 or 12 years old . . . we did take off our clothes once a day, we changed for gym.” In a later
interview, Justice Ginsburg explained she needed to facilitate her fellow Justices’ understanding
of what a strip-search might mean to a teenage girl. As she put it, “They never have been a 13
year old girl . . . . It's a very sensitive age for a girl. 1didn’t think that my colleagues, some of

them, quite understood.” The Court ultimately found the search unconstitutional.

As another example, take the case of Virginia v. Black, where the Court addressed the
constitutionality of a law making it a crime to burn a cross. According to press accounts, the
initial questioning indicated members of the Court seemed inclined to strike the law down as
violative of the First Amendment, until Justice Clarence Thomas spoke. Citing the reign of
terror visited upon black communities by the Ku Klux Klan, Justice Thomas said a burning cross
is “unlike any symbol in our society”; it had “no purpose other than the cause fear and to

terrorize a population.” According to press accounts, his fellow justices were rapt, and the tenor
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of the argument turned. The Court went on to uphold the statute making it illegal to burn a cross

in public with the intent to intimidate others.

In 1943 and 1944, the Supreme Court upheld the imposition of race-based curfews and
internment of 120,000 Americans of Japanese descent in United States v. Hirabayashi and
United States v. Korematsu. In justifying why Japanese Americans could be singled out for mass
treatment, whereas Americans of German and Italian descent were not, the Court opined that
Japanese Americans were more prone to be disloyal and presented a military risk. It based its
assumption on its observation that Japanese “have intensified their solidarity and have in large
measure prevented their assimilation as an integral part of the white population.” Noting that
large numbers of children are sent to Japanese language schools, the court observed that “there
has been relatively little social intercourse between them and the white population.” I ask the
question: what if there had been a Japanese American Justice on the Court? That Justice would
likely have challenged the false assumption made by his other fellow justices, reminding them
that 2/3rds of those interned were fufl U.S. citizens, most by birthright, and that before they were
ripped from their homes by the internment order, Japanese Americans were inextricably
integrated into the economy and local communities. That Justice might have related how they
had a nephew who had just been elected class president of an integrated high school, and
described how Japanese American children were active in the YMCA and Boy Scouts, excelled
in All-American sports like basketball, tennis, bowling, and golf, and followed baseball as close
as any other American. That Justice would have pointed out that among their friends and
families were not only Buddhists, but Baptists, Methodists, Catholics, and Quakers. And that

Justice could have told their colleagues about their son, nephew, or brother who enlisted in the
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army, along with like thousands of other Japanese Americans, and joined the famed 442
Regimental Combat Team, the most decorated unit for its size in U.S. military history, a

regiment that ironically was among the first to liberate the concentration camp at Dachau.

There is a cost when voices are missing from the room. That cost is not theoretical. It is
real. Diversity makes for a better judiciary, and that in turn helps fulfill our promise of justice

for all.
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Mr. JOHNSON of Georgia. Thank you, Judge Chen.

That concludes the panel of today’s hearing, and I would like to
thank the witnesses for their participation and for their testimony.
Thank you very much.

At this time, we will transition to the second panel of witnesses,
and we will give that just a couple of seconds.

All right. Staff, are we ready? Okay. I have been given the okay
to begin now with our second panel.

To introduce our first witness, I will turn to the gentleman from
Tennessee, Mr. Cohen, for his introduction.

Mr. COHEN. Thank you, Mr. Chair.

It is my honor to introduce one of the most distinguished jurists
in the United States of America, the Honorable Judge Bernice Don-
ald.

Judge Donald was born just south of Memphis in Southaven,
Mississippi. She went to Memphis State University for under-
graduate school and for law school. She became an attorney and
started out with Legal Services. When she was with legal services,
she appeared before me in 1980 when I had a brief interim General
Sessions courtship.

Fortunately, we both left those positions. She became a public de-
fender after she was a Legal Services attorney and eventually, she
was General Sessions judge herself and then she became a United
States Bankruptcy judge for about 6 years or 7 years. Then
through President Clinton’s appointment she became a Federal
District Court judge, recommended by my predecessors, Harold
Ford, Sr.

She served about 16 years in Memphis as an outstanding mem-
ber of our local bench in the Western District of Tennessee and
then was elevated to the Sixth Circuit about 10 years ago by Presi-
dent Barack Obama. She has been an outstanding judge and shows
how opportunities given can be shown to make justice better, to
serve with distinction, and to be a very great representative and
honorable representative of the city of Memphis.

Judge Bernice Donald.

Mr. JOHNSON of Georgia. Thank you, Congressman Cohen.

Welcome, Judge Donald.

Next, I will introduce Maya Sen who is a Professor of Public Pol-
icy at John F. Kennedy School of Government at Harvard Univer-
sity. Her research covers law, political economy, race, and ethnic
politics and statistical methods.

Professor Sen currently serves as the Director of the Harvard
Multidisciplinary Program in Inequality and Social Policy. She is
also an affiliate for the Institute for Quantitative Social Science,
the Taubman Center for State and Local Government, and the Ash
Center for Democratic Governance and Innovation.

She earned her J.D. from Stanford Law School and a Ph.D. in
political science from Harvard. She was also a clerk for Judge Ron
Gilman of the U.S. Court of Appeals for the Sixth Circuit.

Welcome, Professor Sen.

Peter N. Kirsanow is a commissioner on the U.S. Commission on
Civil Rights. He was appointed in 2001 and is currently serving his
fourth term and is the longest serving member of the commission.
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Mr. Kirsanow is also a partner in the Cleveland office of the law
firm Benesch, Friedlander, Coplan & Aronoff and works within its
labor and employment practice group. Previously, he served as a
Member of the National Labor Relations Board from 2006 to 2008,
and he earned his B.A. from Cornell University and his J.D. from
Cleveland State University.

Welcome, Commissioner Kirsanow.

Stacy Hawkins is a professor of law at Rutgers Law School. She
teaches classes on constitutional law, employment law, and diver-
sity and the law. Her research focuses on the intersection of law
and diversity. Prior to teaching, Professor Hawkins spent over a
decade in private practice, advising clients in both the public and
private sector on the development and implementation of legal, de-
fensible diversity policies and programs.

Professor Hawkins earned her B.A. from the University of Vir-
ginia and her J.D. from Georgetown University Law Center. Wel-
come, Professor Hawkins.

Before proceeding with your testimony, I remind everyone that
all your written and oral statements made to the Subcommittee in
connection with this hearing are subject to 18 U.S.C. 1001. Please
note that your written statements will be entered into the record
in its entirety and, accordingly, I ask that you summarize your tes-
timony in 5 minutes. There is a timer in the WebEx view that
should be visible on your screen, and that should help you stay
within your time limit.

So, Judge Donald, you may begin.

STATEMENT OF THE HONORABLE BERNICE B. DONALD

Judge DONALD. Thank you, Chair Johnson.

Chair Johnson, Ranking Member Issa, House Judiciary Chair
Nadler, and my Congressman, Steve Cohen, I am Judge Bernice B.
Donald, a member of the U.S. Court of Appeals for the Sixth Cir-
cuit. Our circuit covers Michigan, Ohio, Kentucky, and Tennessee.

Diversity in every sense of the word is critical to the proper func-
tioning of a Federal court. A one-dimensional court cannot fully
grasp the many dimension of American life. Federal courts should
be as diverse as the communities that they serve. Justice Kagan
put it this way. People look at an institution and they see people
who are like them, who share their experiences, who they imagine,
rather, share their values.

To truly deliver justice, we are tasked with administering, we
must not only understand the arguments being made by the par-
ties but also the perspectives through which those arguments are
made. It is difficult to describe in 5 minutes all the benefits that
a diverse Federal bench confers, but there are at least two reasons
why maintaining diversity in the Federal courts is essential.

First, a diverse bench has a diversity of viewpoints and lived ex-
periences that inform what justice look like in cases. Second, a di-
verse bench reinforces the legitimacy of our judicial institutions
and promotes respect for the rule of law.

First, diversity of viewpoint. For every case, the law should gov-
ern always without question but there is no escaping the truth that
we are all shaped by our lived experiences and those lived experi-
ences help round out the law, the Black letter law, that we all
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learn. This goes beyond the usual categories of identity, race, age,
gender, sexual orientation, gender expression, religion, and na-
tional origin. It means the collection of every event fortune and
misfortune that we may have embraced throughout our lives.

As my friend, U.S. District Court Judge Ed Chen, whom you
heard from, recently wrote, “Although a judge’s duty is to recognize
those predilections and control them, it is simply unrealistic to pre-
tend that life experiences do not affect one’s perceptions in the
process of judging.”

A judge who grows up, for example, on a farm in America’s
heartland will have a different perspective on a rural agricultural
program than a judge who spends his or her life in New York City.
A judge who has a hearing disability would have a different per-
spective on the Americans with Disabilities Act than a judge who
does not.

To be clear, we as judges will always follow the law but justice
is often about more than simply the Black letter law. Justice is in-
formed by our perspectives, and diversity does not mean that indi-
vidual decisions are driven by our life experiences. Rather they add
different angles from which to look at an issue or a question.

If our judiciary were homogenous in thought and perspectives,
Justice Harlan, who penned the dissent in the Plessy case which
50 years later became the majority, would not have perhaps had
that perspective.

Judge Wallace Tashima of the Ninth Circuit, reflecting on his
own experience in the Japanese internment camp, once remarked,
“Because we are all creatures of our past, I have no doubt that my
life experiences including the evacuation and interment, have
shaped the way I view my job as a Federal judge and the skep-
ticism that I sometimes bring to the representations and motives
of other branches of government.”

As judges, our role is not to shed those experiences but to em-
brace and apply them.

Second, diversity adds confidence in our institutions of law, and
you heard that from Judge Frank Bailey. A nondiverse bench may
be viewed as a biased bench. A vital aspect of eliminating that per-
ception is ensuring that the Federal bench looks like the people
that it serves. When cases are decided by judges who do not respect
or understand the needs of particular communities, especially com-
munities of color or socioeconomically depressed communities,
Members of those communities are less likely to trust the decisions
that are rendered by those judges. That is borne out by a 60-year
old study done by an organization known as the National Con-
ference of Christians and Jews.

I know that my time is about up but let me say this. The value
of diversity is not just in presence alone. Behind those closed doors,
when we as circuit judges conference, perspectives and lived experi-
ences matters. So, there is a rich benefit that comes from that. I
have a story that is just the opposite of the one Judge Bailey told
which I hope to have an opportunity to share with you during the
question-and-answer period.

As I close, a diverse bench is increasingly critical to our concept
of justice. At a certain point a Federal judiciary that looks nothing
like the makeup of the rest of the country will lose the people’s con-
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fidence. On the other hand, a Federal bench that looks like our
more perfect union will move us closer to delivering a more perfect
justice. Thank you.

[The statement of Judge Donald follows:]
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Testimony before the United States House of Representatives
Committee on the Judiciary
Subcommittee on Courts, Intellectual Property, and the Internet

The Importance of Diversity in the Federal Judiciary

March 25, 2021

Hon. Bernice Bouie Donald
U.S. Court of Appeals for the Sixth Circuit

I
Introduction

Chairman Johnson, Ranking Member Issa, and Distinguished
Members of the Subcommittee:

I am Judge Bernice Bouie Donald of the U.S. Court of Appeals for
the Sixth Circuit. The Sixth Circuit, which includes the States of
Michigan, Ohio, Kentucky, and Tennessee, currently consists of 16 active
judges and 12 senior judges. Of those 28 judges, four (4) are people of
color—three (3) African-Americans and one (1) Asian-American.

I am the first and only African American woman to serve on the
Sixth Circuit. T also was the first and only African American woman

federal district judge on the U.S. District Court for the Western District of
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Tennessee, where I served for fifteen years. Before that, I served for seven
years on the U.S. Bankruptcy Court for the Western District of Tennessee,
where | became the first African American woman bankruptcy judge in
the United States.

For these reasons and others, it gives me great pleasure to testify
before you about the importance of diversity in the federal judiciary. Since
1978, when Justice Lewis Powell articulated in Regents of the University
of California v. Bakke the compelling interest in diversity adopted 25
vears later by a majority of the Supreme Court in Grutter v. Bollinger,
federal judges have striven to ensure “that the path to leadership [is]
visibly open to talented and qualified individuals of every race and
ethnicity.”! The Court in Grutter was addressing racial diversity in
American law schools. Yet the majority’s holding, authored by the first
woman justice on the Court, applies equally well to the federal judiciary
and embraces race, gender, sexual orientation, and all other forms of

diversity.

! Grutter v. Bollinger, 539 U.S. 306, 332 (2003).
2
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“In order to cultivate a set of leaders with legitimacy in the eyes of
the citizenry,” Justice Sandra Day O’Connor explained, “[a]ll members of
our heterogenous society must have confidence in the openness and
integrity of the educational institutions that provide [legal] training.”?
“[L]aw schools,” she went on to say, “cannot be effective in isolation from
the individuals and institutions with which the law interacts. Access to
legal education (and thus the legal profession) must be inclusive of
talented and qualified individuals of every race and ethnicity[.]™

If these observations were true of law schools, which train aspiring
lawyers, how much more must they be true of judges, before whom
trained lawyers appear? And if members of a heterogenous society must
have confidence in the institutions that provide legal training, how much

more critical is it that they be able to trust the single branch of government

constitutionally empowered to “say what the law is”?*

2 Ihid.
3 Ibid.
4 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).
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I am sad to report today that despite significant recent progress in
diversifying the legal profession,’ the federal judiciary is not yet “visibly
open to talented and qualified individuals” from every corner of this great
nation. As of exactly one year ago, in March 2020, women accounted for
only one third—34% —of Article III judgeships,® despite amounting to
more than half of the U.S. population.” Similarly, African Americans,
Latinx Americans, and Asian Americans, combined, accounted for only
26% of federal jurists® while 40% of the country identifies as non-white.’

These disparities are rooted in the history of this country and its

courts. As the Federal Judicial Center reports in its “Demography of

3 See generally, e.g., “2020 Report on Diversity in U.S. Law Firms,” National Association
for Law Placement, Inc., available at https://www.nalp.org/reportondiversity (noting, inter alia,
that “[o]verall, women and people of color continued to make incremental progress in
representation at major U.S. law firms in 2020 as compared with 2019” but also that “diversity in
U.S. law firms remains a story of geography, with law firms in some cities reporting far higher
rates of diversity than others”).

6 See “March 2020 Snapshot: Diversity of the Federal Bench,” American Constitution
Society, available at https://www.acslaw.org/judicial-nominations/diversity-of-the-federal-
bench-march-2020/.

7 See, e.g., “Population Distribution by Sex,” Kaiser Family Foundation, available at
https://www.kff org/other/state-indicator/distribution-by-
sex/?currentTimeframe=0&sortModel=%7B%22colld%22:%22Location%22.%22s0rt%22:%22
asc%22%7D.

8 See supra note 6 and accompanying text.

° “The Nation is Diversifying Even Faster Than Predicted, According to New Census Data,”
The Brookings Institution (July 1, 2020), https://www.brookings.edu/research/new-census-data-
shows-the-nation-is-diversifying-even-faster-than-predicted/.
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Article II1 Judges, 1789-2020,” the Article 1II judiciary was comprised
exclusively of white and male judges for 139 years of its 231-year
existence.!” In 1928, the Honorable Genevieve Cline joined the U.S.
Customs Court, becoming the first woman member of the federal
judiciary.!' She remained alone until 1934, when Florence Allen joined
the court on which I presently serve, the Sixth Circuit Court of Appeals,
as its first woman jurist.!?

For another 11 years the federal judiciary remained all white. The
Honorable Irvin Mollison, who, like Genevieve Cline, served on the U.S.
Customs Court, became the first nonwhite Article I judge in 1945; he
remained alone until the Honorable William H. Hastie joined the U.S.
Court of Appeals for the Third Circuit in 1950.13

The Highest Court in this country was diversified by gender and race

in reverse order. The Honorable Thurgood Marshall became the Court’s

10 See “Gender” and “Race and Ethnicity” in Demography of Article III Judges, 1789-2020,
Federal Judicial Center, available at https://www fjc.gov/history/exhibits/graphs-and-maps/race-
and-ethnicity.

1 See “Gender,” supra note 10.

12 1bid.

13 See “Race and Ethnicity,” supra note 10.
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first African American justice in 1967, and Justice O’Connor became the
Court’s first woman justice in 1981. In 2009, Justice Sonia Sotomayor,
born to Puerto-Rican parents, became the Court’s first woman of color.

Certainly today’s numbers at every level of the federal judiciary
reflect vast improvement since 1928 and 1945. Even as we push to
improve further, we should not fail to acknowledge the progress that we
have made. But we also must not lose sight of the pressing need for more
progress and a truly representative federal bench.

II.
Diversity Statistics for the U.S. Circuit Courts of Appeals

Because federal circuit courts of appeals are the courts of last resort
for the vast majority of cases filed in the federal system, I want to focus
my testimony today on them. The Supreme Court hears roughly 1-2% of

the 7,000 or so cases that it is asked to review each year.'* By contrast,

14 “About the US. Courts of  Appeals,”  United States  Courts,
https://www.uscourts.gov/about-federal-courts/court-role-and-structure/about-us-courts-appeals
(last visited March 22, 2021).

6
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more than 60,000 cases were filed in federal circuit courts as recently as

2017.5

Here are a few general statistics on federal circuit court diversity

reported by the Center for American Progress (CAP) as of November 18,

2019:1

e Overall, women comprise only about 26% of sitting circuit
court judges. In fact, female judges do not comprise a
majority of any U.S. Courts of Appeals and comprise half
of the bench on only one court, the 11th Circuit, and only
among that court’s active judges. The 8th Circuit offers a
particularly stark example of the lack of female judges, as
it has only one woman serving on its bench.

e Among active judges, whites represent at least 80 percent
of the bench on nearly half of all circuit courts. There is not
a single federal circuit court whose majority comprises
people of color.

e African American judges are entirely absent from two
circuit courts. The 7th Circuit, which includes Chicago,
Ilinois, has no judges of color at all.

15

for American Progress (Feb. 13, 2020), available
https://www.americanprogress.org/issues/courts/reports/2020/02/13/480112/examining-
demographic-compositions-u-s-circuit-district-courts/.

16 1bid.

7

“Examining the Demographic Compositions of U.S. Circuit and District Courts,” Center

at
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Asian Americans, who represent approximately 5.7 percent
of the general population, make up just 4% of all sitting
circuit court judges; they are entirely absent from seven of
the thirteen circuit courts.

Despite making up 18% of the U.S. population, Hispanic
judges comprise only about 5.5% of sitting circuit court
judges and 7 % of all active judges currently serving on U.S.
Courts of Appeals. Worse still, five circuits have no
actively serving Hispanic judges on the bench.

There are no American Indian judges serving on federal
circuit courts.

Women of color comprise only about 4% of sitting circuit
court judges and about 6% of active circuit court judges.
Eight of the thirteen circuit courts—61.5%—have no
women of color actively serving as judges. Women of color
do not comprise one-fifth of any circuit court despite
comprising 20% of the U.S. population. Only two circuit
courts—the 9th and D.C. Circuits—have more than one
sitting jurist who is a woman of color.

Across the U.S. Courts of Appeals, there are five African
American women judges, four Latina judges, and two Asian
American women judges.

Only one federal circuit court—the Federal Circuit—
includes a judge who self-identifies as LGBTQ.
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More detailed data for each federal circuit court of appeals follows
in Exhibit A to these written comments.

III.
Conclusion

At the start of these remarks, 1 mentioned that Justice Powell first
identified diversity as a compelling interest in Bakke. But Bakke spawned
six separate opinions by the Justices. Justice Powell wrote the Judgment
of the Supreme Court, but two different blocs of four justices joined
separate parts of Powell’s opinion.

Justice Marshall, who at that time had been on the Court a little over
a decade, wrote separately to state that the Justices had not gone far
enough. In his view, the Court should have recognized that the necessity
of remedying the present effects of past discrimination is a compelling
interest: “It is because of a legacy of unequal treatment,” Justice Marshall
explained, “that we now must permit the institutions of this society to give

consideration to race in making decisions about who will hold the
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positions of influence, affluence, and prestige in America.”!” “I cannot
believe that anyone can truly look into America’s past and still find that a
remedy for the effects of that past is impermissible.”!8

Justice Marshall’s vision did not prevail;, remedying the present
effects of past discrimination never has been recognized by the Court as a
compelling interest. 1 have to believe, however, that Justice Marshall
would find heartening the fact that a subcommittee of the U.S. House of
Representatives has commissioned today’s hearing on diversity in the
federal judiciary. [ am honored to testify before this subcommittee.

My friend, District Judge Edward Chen, has written that “although
a judge’s duty is to recognize those predilections and control them, it is
simply unrealistic to pretend that life experiences do not affect one’s
perceptions in the process of judging.”'® A powerful example of that
reality is Senior Ninth Circuit Judge A. Wallace Tashima, who was forced

into a Japanese internment camp during World War 11, and who has noted

17 Regents of the University of California v. Bakke, 438 U.S. 265, 401-02 (1978) (Marshall,
J., concurring and dissenting in part).

18 Ibid.

19 Edward M. Chen, The Judiciary, Diversity, and Justice for All, 91 Cal. L. Rev. 1109, 1120
(2003).

10
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how much that unique and tragic experience has shaped his view of the
law:

Because we are all creatures of our past, I have no doubt that
my life experiences, including the evacuation and internment,
have shaped the way 1 view my job as a federal judge and the
skepticism that I sometimes bring to the representations and
motives of the other branches of government.”

Yet as the Center for American Progress has observed, “the
importance of representation transcends particular cases and can improve
not only the intellectual diversity and depth of judicial opinions but also
the public’s trust in the judiciary as a whole.”?! “Even absent clear
injustices, questions over the courts” legitimacy arise when cases with
outsize impacts on women, people of color, or LGBTQ individuals are
decided by courts whose benches are demographically nondiverse.”??
Justice Elena Kagan, a former law clerk for Justice Marshall and the

Supreme Court’s fourth woman Justice, put the same sentiment this way:

“People look at an institution and they see people who are like them, who

20 A. Wallace Tashima, Play It Again, Uncle Sam, Law & Contemp. Probs., Spring 2005, at
7,8.

21 See supra note 15 and accompanying text.

2 Ihid.

11
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share their experiences, who they imagine share their set of values, and
that’s a sort of natural thing and they feel more comfortable if that
occurs[.]"?

Federal judges are appointed for life. Many federal judges will
spend several decades on the federal bench. Although federal judges are
appointed through the political process, we do not want federal judges to
be seen as political actors. It is integral to the proper functioning of the
federal judiciary that federal judges be seen not only as completely
independent, but also as representative of the communities that they serve.

Quite simply, federal judiciary represents the entire nation. It is vital

that we have a diverse federal bench to match the ever-growing diversity

of the United States.

3 Adam Liptak, “Sonia Sotomayor and Elena Kagan Muse Over a Cookie-Cutter Supreme
Court,” The New York Times, Sept. 5, 2016, available at https//'www.nytimes.
com/2016/09/06/us/politics/sotomayor-kagan-supremecourt.html.

12
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EXHIBIT A%

U.S. Court of Appeals for the First Circuit

In looking at the combined populations of these four states and
Puerto Rico, one finds that people of color and women comprise
approximately 42 percent and 51.5 percent of the general population,
respectively. According to the U.S. Census Bureau, African Americans
and Asians each make up slightly more than 4 percent of the st Circuit’s
general population, while Hispanics represent about 32 percent. In
comparison, the 1Ist Circuit Court comprises judges who are
overwhelmingly white and male. For example, whites comprise 82
percent of sitting judges and 67 percent of active judges on that circuit
court. There is only one African American judge and one Hispanic judge
on the court—each comprising 9 percent of sitting judges and 17 percent
of active judges. There are no Asian American or American Indian judges
on the 1st Circuit Court of Appeals, nor are there any judges belonging to

more than one race or ethnicity. And despite making up a majority of the

. See supra note 15 and accompanying text.
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general population, there are only two female judges on the court,
comprising just 18 percent of all sitting judges and 33 percent of active
judges on that court. There is only one woman of color—Judge Ojetta R.
Thompson, who is African American—on the 1st Circuit.

U.S. Court of Appeals for the Second Circuit

Comparatively speaking, the 2nd Circuit Court is largely white and
male. Whites comprise 77 percent of sitting judges and 69 percent of
active judges on that circuit court. Among the court’s sitting judges, three
are African American, comprising 11.5 percent of sitting judges on that
court. However, only one of the court’s African American judges actively
serves. There is one Hispanic judge on the court, representing 4 percent
and 8 percent of sitting and active judges, respectively, and two Asian
American judges on the 2nd Circuit, making up about 8 percent of sitting
judges and 15 percent of active judges on that court. There are no
American Indian judges on the 2nd Circuit Court of Appeals, nor are there

any judges belonging to more than one race or ethnicity.

14
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U.S. Court of Appeals for the Third Circuit

In looking at the combined populations of these three states and the
Virgin Islands, one finds that people of color and women comprise
approximately 33 percent and 51 percent of the general population,
respectively. According to the U.S. Census Bureau, African Americans
and Hispanics each make up slightly more than 12 percent of the 3rd
Circuit’s general population, while Asians represent about 6 percent. But
this diversity is not reflected in the composition of the 3rd Circuit Court.
Whites comprise 83 percent of sitting judges and 79 percent of active
judges on that circuit court. There are only two African American judges
on the court, comprising 8 percent of sitting judges and 14 percent of
active judges. Although there are two sitting Hispanic judges on the 3rd
Circuit, only one is active, comprising just 7 percent of the court’s active
judges. There are no Asian American or American Indian judges on the
3rd Circuit Court of Appeals, nor are there any judges belonging to more
than one race or ethnicity. And despite making up a majority of the

general population, there are only five sitting female judges and two active

15
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female judges on the court, comprising just 21 percent of all sitting judges
and 14 percent of active judges on that court, respectively.

U.S. Court of Appeals for the Fourth Circuit

In looking at the combined populations of these five states, one finds
that people of color and women comprise approximately 38 percent and
51 percent of the general population, respectively. According to the U.S.
Census Bureau, African Americans make up approximately 22 percent of
the 4th Circuit’s general population, with Asians and Hispanics
representing 4 percent and 9 percent, respectively. Compared with this,
the demographic makeup of the 4th Circuit Court is remarkedly
nondiverse. For example, whites comprise 83 percent of sitting judges
and 80 percent of active judges on the 4th Circuit. The court includes
only two African American judges—comprising 11 percent of sitting
judges and 13 percent of active judges—and just one Hispanic judge.
There are no Asian American or American Indian judges on the 4th
Circuit Court of Appeals, nor are there any judges belonging to more than

one race or ethnicity.

16
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U.S. Court of Appeals for the Fifth Circuit

The jurisdiction covered by the 5th Circuit is unique in that people
of color comprise a majority of the jurisdiction’s general population. In
looking at the combined populations of these three states, one finds that
people of color and women comprise approximately 55 percent and 50.5
percent of the general population, respectively.

Compared with its [] general population, the 5th Circuit Court of
Appeals is the least racially and ethnically diverse circuit court in the
country. For instance, despite making up just 45 percent of the general
population, white judges comprise 85 percent of all sitting judges and 81
percent of all active judges on the Sth Circuit Court. Just two circuit
judges are African Americans, comprising 8 percent and 12.5 percent of
sitting and active judges on that court, respectively.

U.S. Court of Appeals for the Sixth Circuit

Inlooking at the combined populations of these four states, one finds
that people of color and women comprise approximately 23 percent and

51 percent of the general population, respectively.

17
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Overall, whites make up about 83 percent of the court’s sitting
judges and 69 percent of active judges. The three African American
judges on the bench represent 10 percent and 19 percent of sitting and
active judges, respectively.

U.S. Court of Appeals for the Seventh Circuit

In looking at the combined populations of these three states, one
finds that people of color and women comprise approximately 30 percent
and 51 percent of the general population, respectively. According to the
U.S. Census Bureau, African Americans make up 11 percent of the 7th
Circuit’s general population, with Asians and Hispanics representing
roughly 4 percent and 12 percent, respectively. Among all the federal
circuit courts, the 7th Circuit Court of Appeals is unique in that all of its
judges are white. There are no sitting or active judges of color on the 7th
Circuit bench.

U.S. Court of Appeals for the Eighth Circuit

The 8th Circuit’s general population is among the least diverse in
the country, but whites are still strikingly overrepresented on the court

compared with their share of the population. For instance, whites
18
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comprise 94 percent of sitting judges and 91 percent of active judges on
the 8th Circuit Court of Appeals. There is only one person of color on the
8th Circuit Court—Judge Lavenski R. Smith, who is an African American
man. There are no Asian American, Hispanic, or American Indian judges
presiding over the 8th Circuit Court, nor are there any judges belonging
to more than one race or ethnicity.

U.S. Court of Appeals for the Ninth Circuit

In looking at the combined populations of these nine states and
Guam and the Northern Mariana Islands, one finds that people of color
and women comprise approximately 53 percent and 50.2 percent of the
general population, respectively. According to the U.S. Census Bureau,
African Americans make up about 5 percent of the 9th Circuit’s general
population, with Asians and Hispanics representing 12 percent and 31
percent, respectively.

U.S. Court of Appeals for the Tenth Circuit

In comparison, the 10th Circuit Court itself comprises judges who
are overwhelmingly white: Whites comprise 91 percent of sitting judges

and 83 percent of active judges on the court. Peopie of color comprise
19
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just 9 percent of the 10th Circuit’s sitting judges and 17 percent of its
active judges. The 10th Circuit Court includes only one African American
judge and one Hispanic judge, each comprising about 4.5 percent of the
court’s sitting judges and 8 percent of its active judges. There are no
Asian American or American Indian judges on the 10th Circuit Court of
Appeals, nor are there any judges belonging to more than one race or
ethnicity. And despite making up a majority of the general population,
female judges comprise only about 23 percent of the circuit court’s sitting
judges and one-third of its active judges. Moreover, there are no women
of color on the 10th Circuit bench, and none of the court’s judges self-
identify as LGBTQ.

U.S. Court of Appeals for the Eleventh Circuit

The 11th Circuit Court comprises judges who are mostly white:
Whites make up 90 percent of sitting judges and 80 percent of active
judges on that court. Put another way, people of color comprise just 10
percent of the circuit’s sitting judges and one-fifth of its active judges.
The court includes just one African American judge and one Hispanic

judge. There are no Asian American or American Indian judges on the
20
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11th Circuit Court of Appeals, nor are there any judges belonging to more
than one race or ethnicity.

U.S. Court of Appeals for the D.C. Circuit

The D.C. Circuit Court is majority white and male. Whites comprise
72 percent of sitting judges or 64 percent of active judges on that court.
Put another way, people of color comprise just 28 percent of the circuit’s
sitting judges or 36 percent of its active judges. Only two of the court’s
three sitting African American judges actively hear cases on a regular
basis. And although there are two Asian American judges on the court,
comprising 11 percent of sitting judges and 18 percent of active judges on
the bench, there are no Hispanic or American Indian judges presiding over
the D.C. Circuit Court of Appeals, nor are there any judges belonging to
more than one race or ethnicity.

U.S. Court of Appeals for the Federal Circuit

The Federal Circuit Court has nationwide jurisdiction; it specializes
in U.S. patent and trademark law and other matters specific to federal
government administration. The court is overwhelmingly white and male,

with 83% of sitting judges being white and 72% being male. People of
21
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color comprise 17% of the court’s sitting judges and 25% of active judges,
with two Hispanic judges, one Asian American judge, and no African
American or American Indian judges. The court has one woman of color
judge, the Honorable Kara Farnandez Stoli, who is Latina, and one judge

who identifies as LGBTQ, the Honorable Todd Michael Hughes.

22
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Mr. JOHNSON of Georgia. Thank you, Judge Donald.
Next, we will hear from Professor Sen. Professor Sen, you may
begin.

STATEMENT OF MAYA SEN

Ms. SEN. Chair Johnson, Ranking Member Issa, Members of the
subcommittee, thank you so much for allowing me to speak with
you today.

Judicial diversity is an important topic. Our Nation’s courts are
out of step with our country’s demographics, and in other ways, fail
to reflect the rich variety of educational and professional experi-
ences that our legal profession has to offer. There is evidence, as
many have noted, that greater diversity would strengthen the
public’s trust in the judiciary.

So, let me illustrate some of this. To give you one example, ac-
cording to the U.S. Census, about 19 percent of all Americans iden-
tify as Hispanic, but only about 6 percent of our Court of Appeals
judges and 10 percent of our District judges identify as Hispanic.
1.3 percent of Americans are Native American, but only two, not
2 percent, two of our judges out of about 800 Court of Appeals or
District judges are Native American, and both actually were pretty
recently appointed. Of course, half of Americans are women, and
about 40 percent of lawyers are women, yet women comprise only
about a third of Federal judges.

Now, I really do believe that diversity extends to a variety of life
experiences, but we could also be doing better in this regard. So,
for example, close to one in six Court of Appeals judges attended
just one law school, and that was Harvard Law School, and one in
four attended one of two law schools, Harvard or Yale Law School.
Even more staggering, a whopping two out of three Court of Ap-
peals judges attended one of the highly elite top 14 law schools, the
most elite of the Nation’s law schools.

Now, this is the effect of largely shutting out exceptional can-
didates from law schools considered less elite, and therefore, effec-
tively penalizes those who, for whatever reason, choose to attend
a less expensive school or actually who don’t want to attend a law
school clustered in a handful of cities.

The lack of diversity extends also to professional experiences, as
others have noted. So, another large share of our Nation’s judges,
about one in three Court of Appeals judges, at least, have some
sort of prosecutorial experience but only one in 45, so about 2 per-
cent, list equivalent public defender experience.

Another example I like here is close to one in three Court of Ap-
peals judges are professors of some sort. I like professors very
much, some of my best friends are professors, but this is in no way
reflective of the U.S. population or even reflective of graduates of
elite law programs.

So, why are these discrepancies important? So, I will turn again
and again to the research here. So, we have a lot of peer-reviewed
studies showing that judges of different backgrounds decide cases
in different ways. So, for example, a number of studies have shown
that Black and White judges often differ towards criminal sen-
tencing with White judges being harsher than Black judges against
Black defendants.
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Other studies have shown that White judges are less likely to
vote in favor of claimants in voting rights cases or in affirmative
action cases, although this is not always the case, and that some
of these differences attenuate when White and Black judges sit to-
gether. It is an interesting finding.

We have some more evidence on gender. Male judges are more
likely to side against plaintiffs in sexual discrimination cases,
though not always, but differences also tend to attenuate when
women sit alongside men, and there are actually dozens of peer-re-
viewed studies on these points. There is also lots of evidence, quan-
titative, scientific, and peer-reviewed journals, some of it from out-
side the courts, that diversity broadly supports healthy group deci-
sion-making, leading to the vigorous discussion of a variety of per-
spectives and something that is absolutely essential for something
like the Court of Appeals.

So, one of the most relevant studies on this point showed that
White decisionmakers engage more deeply in factual inquiries, they
make fewer factual errors, and they are more amenable to the dis-
cussion of racism when they are in mixed race groups as opposed
to all White groups. We would expect similar things to happen in
our Federal Courts of Appeals and in our Federal District Courts.

I want to conclude by pointing out what several studies have
shown which is that more diverse institutions do tend to garner
stronger and more robust public support, and for the courts, which
we know have no enforcement power, having strong public trust is
incredibly important. Here the evidence does suggest that many
people would have stronger beliefs in the institutional legitimacy of
the courts with greater diversity.

So, again, thank you for your time, and I am honored to be here.
Thank you.

[The statement of Ms. Sen follows:]



159
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Maya Sen
Professor of Public Policy
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Chairman Johnson, Ranking Member Issa, and distinguished members of the Subcommittee,
thank you for allowing me to be here today to speak with you about the topic of judicial
diversity on the nation’s federal courts.

I am a Professor of Public Policy at the John F. Kennedy School of Government at Har-
vard University. 1 have a Ph.D. in Political Science, an A.M. in Statistics, and an A.B.
in Economics, all from Harvard University, and a J.D. from Stanford Law School. T was
previously a law clerk for the Hon. Ronald Lee Gilman of the U.S. Court of Appeals for the
Sixth Circuit. My research is quantitative in its approach and focuses in part on diversity in
the nation’s courts and in the legal profession. I have written 34 published papers and two
books on these and related topics.

The topic of judicial diversity is an important one, and it has only increased in public salience
in the last decade. As T will discuss in this written testimony, our nation’s courts are in some
ways out of step with our country’s demographics. They are also out of step in not reflecting
the rich variety of educational and professional experiences the legal profession has to offer.
The lack of diversity risks undermining the public’s trust in the judiciary.

In what follows, I will describe the current status of diversity in the federal courts across
three key categories: (1) demographic diversity, (2) diversity across educational institutions,
and (3) diversity in professional experience. I will explain why diversity within the federal
courts is important, focusing on what a more diverse judicial body brings to the table and
how the courts being reflective of American society can generate more trust in the rule of
law and stronger beliefs about the institutional legitimacy of the judiciary.
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White Black Hispanic AAPI Native American Women

General Population | 60.1% 13.4%  183%  5.9% 1.3% 50.8%
Court of Appeals | 76.4% 104%  6.4% 6.4% 0% 34.3%
District Courts | 72.9%  13% 9.6% 3.9% 0.3% 32.6%

Table 1: Basic demographics of U.S. judges compared to the general population (in percent-
ages). Sources: U.S. Census Population Estimates (July 1, 2019), Federal Judicial Center
Biographical Database (accessed March 17, 2021). Note: Some judges identify across multi-
ple categories.

Status of Diversity on the U.S. Courts

To give some background, law schools did not admit women, religious minorities, and racial
or ethnic minorities for much of American history, making the ability of people from these
groups to enter into the judiciary nearly impossible. Thus, the first African American named
to the federal bench, William Henry Hastie, was appointed in 1950, but it was not until 1961
that the second African American, James Parsons, was named. The first woman, Florence
Ellinwood Allen, was appointed in 1934, and it was not until 1949 that the second woman,
Burnita Shelton Matthews, was appointed. The first Mexican-American judge was appointed
in 1961, but no Puerto Rican or Cuban-American judges were appointed until 1979 and
1992, respectively {Sen, 2017). The situation today is improved, although the judidary
remaing far from reflective of the nation’s population and, in some ways, has become less
representative.

Demographic Diversity. On the issue of race and gender, consider Table 1, which shows
the basic demographic characteristics of the 172 current active judges on the U.S. Courts of
Appeals and the 613 active judges on the U.S. District Courts, as compared to the general
population. (We do not know enough to say if the nation’s federal judges are representative
of the general population in terms of LGBTQ persons.)

Both appellate and district judges are more likely to identify as white and less likely to
identify as Black, Hispanic, or Native American. (The only minority racial or ethnic group
with a share larger than its general population share are Asian American appellate judges.)
The largest discrepancy concerns the federal judges identified in the data as Hispanic. Here,
despite the general population being around 18.5% Hispanic, only about 6.4% of appellate
judges and about 9.6% of district judges identify as Hispanic. Also, the federal courts until
recently had no judges of Native American descent, and the share of this group also does
not reach the population share.

Gender is another area with a large discrepancy between the federal courts and the gen-
eral population. As Table 1 shows, about half the general population is women, but only
about 34% of appeals court judges and 33% of district judges are women. This is also un-
representative of the gender balance among U.S. law school graduates, where women have
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Harvard  Yale All “T14” Law Schools  UT-Austin  Univ of Florida

Court of Appeals | 15.1%  11.6% 64.5% 0.6% 0%
District Courts 9.0%  54% 34.3% 3.8% 2.0%

Table 2: Educational backgrounds of U.S. judges (as the percentage of judges who attended).
Sources: Federal Judicial Center Biography (last accessed March 21, 2021).

comprised over 40% of yearly J.D. recipients since at least 1985, or among members of the
legal profession writ large, which is approximately 38% women.!

Educational Diversity. Another area of concern is that many of the judges who sit on our
nation’s courts do not represent the life experiences of many Americans. Granted, all judges
should have a law degree and professional experience relevant to their work as judges. Even
s0, a wealth of important educational and professional experiences remain poorly reflected
in the judicial branch.

For example, Table 2 shows the educational backgrounds of current active federal judges,
which lean very heavily toward the elite Top 14 (“T14") law schools.? Indeed, about 15%
of all active appellate judges attended just one law school, Harvard Law School, and nearly
27% — more than 1 in 4 — atéended either Harvard or Yale. Close to 2 out of 3 appellate
judges — an overwhelming majority — attended one of the highly elite T14 schools.

Of course, very smart and talented people go to school in cities such as Cambridge and New
Haven, but focusing on such a narrow bandwidth of schools overlooks the wealth of experi-
ences from graduates of other excellent universities, especially those that are state flagship
law schools or those outside of the 1-95 corridor. Consider, for example, the University of
Florida Law School. Despite being one of the most prestigious law schools in the third-
largest state, no appellate judges and only 12 district judges (2%) attended this law school.
Another example is the excellent law school at the University of Texas, which counts among
its graduates only one active appellate judge and 23 active district judges (3.8%).

Professional Diversity. Perhaps the most surprising area concerns the professional ex-
perience of federal judges, shown in Table 3. The table shows that a significant majority
of active federal judges come to the bench with private practice experience, many of them

‘https://www.census . gov/library/stories/2018/05/women-lawyers. htnl.

2The T14 law schools are, in alphabetical order, Columbia, Cornell, Duke, Georgetown, Harvard, NYU,
Northwestern, Stanford, Berkeley, University of Chicago, University of Michigan, University of Pennsylvania,
s of Virginia, and Yale.
create the table, I looked for exact phrases used to describe the judges’ professional backgrounds
by the Federal Judicial Center. For example, T recorded how many active judges’ biographies contain the
on “Private Practice” in the description of their professional experience. This does not capture all
Judges with some sort of private practice experience, nor does it perfectly calibrate among different kinds of
experiences, but it does capture the prevalence of these exact mentions.
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Private U Attorney Public Staft
Practice Attorney General Professor Military Defender Attorney

Court of Appeals | 89.5% 28.5% 21.5% 30.2% 7.6% 2.3% 6.4%
District Courts 87.6% 33.6% 9.1% 114.8% 10.9% 7.7% 5.2%

Table 3: Percent of judges with exact phrase mentioned at least once in their Federal Judicial
Center professional profile. Sources: Federal Judicial Center Biography (last accessed March
22, 2021). Note: “Militars
“Army,” “Navy” (or ©

whose biographies contained any mention of
oast Guard,” or “Air Force.”

having previously worked as corporate lawyers. In addition, a large number have some sort
of prosecutorial experience — such as experience working as a U.S. attorney, as a assistant
U.S. Attorney, in a U.S. Attorney’s office, or in another kind of attorney general’s office
(for example, in a state attorney general’s office). Close to a third of appellate judges have
experience working in legal academia as full-time or adjunct professors, and, while I like
professors very much, this is extremely unrepresentative of the U.S. general population or,
indeed, of the legal profession.*

While T am in strong support of members of the federal judiciary having these kinds of expe-
riences (including corporate practice and prosecutorial experience), the lack of representation
in other areas is striking. For example, consider the proportion of judges whose biographies
include the phrase “Public Defender.” Only about 2.3% of federal appeals judges and about
7.7% of federal district judges list this kind of experience in their professional profile, a
statistic wholly out of balance compared to the share of judges with prosecutorial experi-
ence. Another example is judges whose biographical profiles list “Stafl Attorney,” which is a
phrase often used to describe legal positions with nonprofit organizations. Here, only 6.4%
of appellate judges and 5.2% of district judges list this kind of experience, much lower than
those who list private practice, U.S. attorney, or even academic experience.

Importance of Diversity

With these statistics in mind, it is important to explain the reasons why such discrepancies
might matter and why a broadly diverse judiciary is a good thing. I consider three reasons,
which are that (1) judges of different backgrounds may decide cases differently, (2) evidence
shows that diverse groups of decisionmakers reach better-justified decisions, and (3) a diverse
judiciary can help strengthen the public’s trust in the courts and in the decisions they reach.
I will go through these in order.

4The table shows correspondence between the share of judges who are military veterans and the share of
veterans in the general population (around 7 percent). This is very important, as military experience brings
an important perspective to a body that often rules on the scope of military powers. However, many of these
veterans are older judges, meaning that this share is likely to fall over time.
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Benefit #1: Judges of Different Backgrounds Bring Different Perspectives

First, diversity broadly impacts the kinds of decisions produced by our nation’s courts. The
scholarship on this is wide-reaching and varied and, although it points to different contexts
and outcomes, the message is that judges from different backgrounds often do rule differently
from one another, particularly when cases involve components of those differences. This
suggests that we should be thinking of diversity as implicating the entire judiciary, not just
individual judges.

Diversity in Racial/Ethnic Background. For example, a large set of papers have com-
pared the decisions of Black judges to those of white judges within the context of criminal
justice, finding differences in how these judges sentence criminal defendants. Some early
studies have found that Black district judges are harsher on defendants, while later studies
mostly find that white district judges are harsher on defendants.® A closely related research
area shown differences in voting in non-criminal issue areas where race or ethnicity is
salient. For example, Cox and Miles (2008) find that white federal appeals judges are less
likely to vote in favor of plaintiffs in Voting Rights Act cases than are Black judges. Kastellee
(2013) finds that white federal appeals judges are less likely than Black judges to vote in
support of affirmative action programs. This finding is consistent with Weinberg and Nielsen
(2011), which finds that white federal district judges are more likely to dismiss civil rights
employment claims than are non-white judges.

There have been fewer studies with regards to Latino/a, Asian American and Pacific Islander,
and Native American judges since their numbers are so small. Morin (2014) examines blacd
and Latino/a federal appeals judges’ voting in employment discrimination cases, finding
that Latino/a judges are less likely than are white judges to rule in favor of claimants. An
older study, Holmes et al. (1993) find that Latino/a judges are not impacted by defendant
ethuicity, while white judges sentence non-Latinos more leniently. Haire and Moyer (2015, p.
30-32) finds no statistically distinguishable differences between Latino/a and white federal
appeals judges on a host of issues after controlling for ideology. To date, there are no studies
exploring decision-making by Asian American or Native American judges, again likely due
to the relatively low numbers.

O3

Diversity in Gender. There are similar patterns in terms of gender diversity. (We have
no information on LGBTQ persons.) For example, Farhang and Wawro (2004) find that,
in employment diserimination cases, courts of appeals judges who are men are less likely

5The studies here are numerous and have explored different outcomes {Harris and Sen, 2019). Steffens-
meler and Britt (2001) finds that Black judges were slightly more likely to sentence defendants to prison,
regardless of the defendant’s race. Scherer (2004) examines search and seizure cases and finds that white
appellate judges are less willing than their Black counterparts to accept Black defendants’ claims of police
misconduct. More recently, Cohen and Yang (2019) find that white district judges issue longer criminal sen-
tences and that Black judges issue shorter ones. Some studies have found no differences (Abrams, Bertrand
and Mullainathan, 2012).
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than women to favor plaintiffs, and that having at least one woman on the three-judge
panel increases the probability that the panel will rule for the plaintiff. These findings are
supported by Peresie (2005), which examines federal appeals judges’ voting on Title VII sex
discrimination and sexual harassment cases and finds, in addition to effects on the panel,
that male judges are less likely than female judges to side with the plaintiff. In another
influential study, Boyd, Epstein and Martin (2010), finds that male federal appeals judges
are less likely than female judges to vote in favor of women in gender-related cases. Gill,
Kagan and Marouf (2019} find that all-male appeals panels hearing immigration appeals are
much harsher with male litigants than female litigants (but that mixed-gender panels are
not).

However, these are some mixed findings. Haire and Moyer (2015)’s analyses of federal appeals
judges’ overall voting records concludes that judges’ gender has no relationship to voting after
controlling for ideology (pp. 47-49). The authors also see no difference across specific issue
areas, with the exception of sex discrimination cases, which, interestingly, reveals that older
female judges are more sympathetic to plaintiffs than younger female judges.

Diversity Across Other Characteristics. Scholars have examined other kinds of per-
sonal characteristics as well. Songer and Tabrizi (1999) find that evangelical state supreme
court judges are more conservative across social issue than are mainline Protestant, Catholic,
and Jewish judges, while Pinello (2003) analyzes voting on LGBTQ-rights issues, finding that
Jewish judges are more inclined to favor these issues and Catholic judges are less so, both in
comparison with Protestant judges. Shahshahani and Liu (2017) examine federal courts of
appeals cases involving religious freedom claims, finding that Jewish judges are more likely
to favor claimants.

In terms of professional experience, the work is more limited, probably owing to the homo-
geneity in professional backgrounds of federal judges. However, interest in this is growing,
and one recent non-peer reviewed study, Shepherd (2021), has found that judges who were
previously corporate lawyers or prosecutors arve significantly more likely than other types of
judges to rule against workers in employment cases.

Benefit #2: Diversity Contributes to Healthy Decisionmaking

A second benefit to greater diversity, broadly construed, is that it can lead to the discussion
of more numerous and more varied viewpoints and therefore promote better group decision-
making — a consideration particularly salient for the federal courts of appeals.

Much of this research comes from outside the study of the courts, but has strong implications
for how the judiciary functions. For example, Sommers (2006) finds that white decigsionmak-
ers engage more deeply in factual inquiry, make fewer errors, and were more amenable to
the discussion of racism when in mixed-race versus all-white groups. Similarly, Levine et al.
(2014) finds that teams tasked to make financial decisions make better choices when their

6
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teams are racially or ethnically diverse. Similar findings extend to gender (as opposed to
racial diversity) (Diaz-Garcfa et al., 2013) and, presumably, also to different professional and
educational backgrounds.

We see suggestive evidence of this on the courts, with studies showing that the impact of
people of color and women on the bench can extend to their peers, most apparent for those
sitting on three-judge panels in the federal courts of appeals. Studies have shown that appeals
panels with no Black judges are less likely to rule in favor of affirmative action programs
than are panels with at least one Black judge (Kastellee, 2013); studies have also shown that
panels with no women are less likely to rule in favor of plaintiffs in sex discrimination cases
than are panels with at least one woman (Boyd, Epstein and Martin, 2010).°

Judges have also argued in favor of these points. For example, the first Asian American
appointed to the Northern District of California, Judge Edward M. Chen, noted that diversity
“affects the direction and effectiveness of any organization by encouraging richer debate and
more thoughtful reflection and discussions within the organization. Diversity facilitates
the expansion of an organization’s agenda and broadens its perspective” (Chen, 2003, p.
1115).

Benefit #3: Diversity Enhances Respect and Legitimacy

The last and perhaps most important reason for an increasingly diverse judicial bench is
the possibility of increased and more widespread respect for the rule of law and of stronger
beliefs in the institutional legitimacy of the courts. More diverse courts — ones that reflect
the population across demographics, education, and professional and personal experience —
have the possibility of engendering greater goodwill from the population they serve.

Omn this, there is plenty of qualitative evidence. As Judge Chen, observed, “It is the business
of the courts, after all, to dispense justice fairly and administer the laws equally. It is the
branch of government ultimately charged with safeguarding constitutional rights, particularly
protecting the rights of vulnerable and disadvantaged minorities against encroachment by
the majority.” How can the public have confidence and trust in such an institution if it is
segregated—if the communities it is supposed to protect are excluded from its ranks?” (Chen,
2003, p. 1117).

There is also quantitative evidence that supports these observations. For example, Scherer
and Curry (2010) find that greater representation of African Americans on the courts directly
leads to greater feelings of legitimacy for the institution among African Americans. Although

SIn related findings, other studies have considered the positive effect of diversity on judicial processes.
For example, Boyd (2013) finds that civil cases assigned to women district judges are more likely to settle,
and to settle more quickly, than cases assigned to men. Haire and Moyer (2015, p. 52-53) look at three-judge
federal appeals panels and find that opinions authored by women are longer, suggesting a greater attempt
to incorporate a variety of perspectives.
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this study was focused primarily on representation in terms of race, and on African Americans
specifically, I believe that these and other studies are certainly suggestive that we would see
similar positive effects for other characteristics, such as gender, educational backgrounds,
and professional experience.

Conclusion

It is an honor to speak with you today. I believe that we have an opportunity to make
our courts more diverse across a variety of respects — including across race, gender, religion,
education, and professional experience. I think that doing so will benefit decisionmaking
across the entire judiciary and shore up the institutional legitimacy of courts.
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Mr. JOHNSON of Georgia. I am sorry. I was on mute. Thank you,
Professor Sen.

Commissioner Kirsanow, you may now begin. Commissioner
Kirsanow, if you will unmute yourself.

STATEMENT OF PETER N. KIRSANOW

Mr. KIRSANOW. Apologies. I thought I was unmuted.

Thank you, Chair Johnson, Ranking Member Issa, and Members
of the committee. I am a partner in the labor employment practice
of Benesch, Friedlander, and a member of the U.S. Commission on
Civil Rights. I am appearing in my personal capacity.

The U.S. Commission on Civil Rights was established pursuant
to the Civil Rights Act of 1957 to, among other things, investigate
denials of equal protection on the basis of race and other protected
characteristics. Today’s hearing is about the importance of diversity
in Federal judiciary.

It is a conclusory statement, though it is not one that I nec-
essarily disagree with. As a matter of preliminary inquiry, there
may have been a colorable argument that it would be salutary to
increase the number of, say, Black State court judges in 1957 when
the commission was created and when racial discrimination was
both legal and rampant.

It is at least defensible that the presence of, say, Black judges
might have assured litigants that their matters would be fairly and
impartially adjudicated, but even then, any inclination towards ex-
panding judicial diversity should always have been consistent with
the overriding principle of non-discrimination. Today, some urge
that we should diversify the Federal judiciary to improve the,
quote, “legitimacy of the courts among the public.”

Taken to its logical conclusion, however, this might actually un-
dermine public confidence in the judiciary. It suggests, whether
subtly or overtly, that unless someone appears before a judge who
shares your pigmentation or ethnic background, you cannot trust
that your case will be fairly adjudicated.

Perpetuating that notion itself derogates public faith in the judi-
cial system. Indeed, just yesterday, two U.S. Senators announced
that they will not vote to confirm any diverse—non-diverse nomi-
nees. As Chief Justice John Roberts stated in Parents Involved v.
Seattle Schools, the way to stop discrimination on the basis of race
is to stop discriminating on the basis of race.

I am aware of the studies that note that there are differences in
decision-making based on race and sex. I am unaware, however, of
any credible studies that show that a more diverse judiciary would
yield, quote, “better decisions.” It is unclear how one would even
measure something like that. One could compare recent reversals,
I suppose, but that won’t particularly be helpful.

For example, according to the Center for American Progress, the
Ninth Circuit is the most reversed appellate circuit that has nei-
ther the greatest disparity between percentages of White judges
compared to the general population in the circuit nor the smallest
disparity. It also seems somewhat unlikely that diversifying the
Federal judiciary would lead to appreciably different outcomes even
if one believes the judges’ decisions may be influenced by explicit
or implicit bias.
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The decisions of Federal court judges in a particular tend to per-
tain to fairly technical issues. For example, do White judges and
Black judges have different interpretations of standing require-
ments, section 1 of the Sherman Act, section 8(B)3 of the National
Labor Relations Act. There is a possibility that White judges and
Black judges could, on average, come to different decisions in some
cases. That may not be because of their race, but perhaps because
Black judges may be more likely to have been appointed by Demo-
crats or to have, say, progressive political views.

Perhaps some Black judges are more disposed toward Black
plaintiffs in discrimination cases, but they might be more likely to
be inclined toward any plaintiffs in discrimination cases. In other
words, the judges’ race is simply an imperfect proxy for etiology.
Race may also be an imperfect proxy for class.

Well-intended but misguided policies have contributed to the
dearth of diverse judges in another way. The academic achievement
gap between Black and Hispanic students on one hand and White
and Asian students on the other is profound. This gap begins early
in students’ academic careers, and it is because of this gap that
universities and law schools give significant admissions preferences
to Black and Hispanic students. Those preferences actually end up
harming many of the supposed beneficiaries who are then mis-
matched with respect to their peers.

Some struggle in law school which then makes it more difficult
for them to obtain the clerkships, Law Review Memberships, other
prestigious positions in law firms and government. They are often
predicates to becoming a Federal judge.

Increasing the diversity of the Federal bench should not override
equal treatment under the law, nor should it trump proficiency and
excellence. Casting a wide net in the application process to ensure
as many diverse candidates as possible are vetted is consistent
with the imperative nondiscrimination while increasing the prob-
ability of selecting more diverse candidates.

Lady Justice is blindfolded. The Administration of justice should
be colorblind. No race, ethnicity, or sex has a lock on judicial excel-
lence. It is respectfully submitted that Members of the Federal ju-
diciary should be selected on reliable indices of legal acumen, judi-
cial temperament, and the content of their character rather than
the color of their skin.

Thank you, Mr. Chair.

[The statement of Mr. Kirsanow follows:]
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Today’s hearingis about diversity in the federal judiciary. As a preliminary matter there may
have been a colorable argument that it would be salutary to increase the number of|, say, black
state court judges in years ago when racial discrimination had beenrampant. Itis at least
defensible to argue that the presence of black judges might help build confidence among black
litigants that their matters would be fairly and impartially adjudicated. But even then, any
inclination toward expanding judicial diversity should havebeen consistent with the overriding
principle of non-discrimination.

Today, some continue to urge that we should diversify the federal judiciary in order to increase
the “legitimacy” of the courts among the public. Taken to its logical conclusion, however, this
might actually undermine public confidence in the judiciary. It suggests, whether subtly or
overtly, that unless one appears before a judge who shares your skin color and ethnic
background, you cannot trust that your case will be fairly adjudicated. Perpetuating that notion
derogates public faith in the judicial system.

Some may respond that that people need to see themselves represented among members of the
bench. However, the average citizen is unaware of the identities of most, if notall, of the federal
judges in the district or circuit, and even less aware of the racial composition of such courts.
Most only know the race of a federal judge before whom they happento appear. If we encourage
the belief that you need to “see yourself” represented on the bench, we are only going to
undermine faithin the fairness of judicial decisions overall.

I am concerned that some of those who advocate for a more racially diverse federal judiciary do
so because they believe judges should issue decisions based on perceived racial or ethnic
interests. For example, in 2019 the Center for American Progress issued a report entitled,
“Building a More Inclusive Federal Judiciary.” It cautioned:

There is a common misconception that descriptive and substantive representation
are intrinsically linked. The theory goes that by improving descriptive
representation, better substantive representation will automatically follow. But this
isnotalways the case. . . . [Clonsider Justice Clarence Thomas, the second African
American judge confirmed to the Supreme Court. . . . he has been a staunch
opponent of affirmative action programs and has voted to eliminate important
voting rights protections that were designed to protect people of color from voter
suppression. Justice Thomas offers a good lesson against making assumptions
about the viewpoints and jurisprudential approaches of judges of color or those
from other underrepresented groups. He also presents a good reminder that when it
comes to improving the diversity of members of the bench, the United States needs
judges who represent underrepresented groups both descriptively and
substantively.

Apparently, the argument is that Justice Thomas does not share typical progressive views of the
law and, therefore, he does not “substantively” represent African-Americans. This attitude has
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contributed to the dearth of minority judges on the federal bench. For example, we might have
had a Hispanic Supreme Court justice years before Justice Sotomayor’s nomination, but Senate
Democrats subjected Miguel Estrada to a no-holds-barred confirmation fight, fearing thatif he
was confirmed to the federal bench he would soon be nominated to the Supreme Court.

Well intended but misguided policies have contributed to a supposed dearth of diverse judges in
another way. There is a profound academic achievement gap between black and Hispanic
students on the one hand and white and Asian student on the other. This gap begins early in
students’ academic careers. It is because of this gap that universities and law schools give
admissions preferences to black and Hispanic students. Those preferences end up harming many
of the beneficiaries, who are “mismatched”. They struggle in law school, which makes it more
difficult for them to obtain the clerkships and other prestigious positions in law firms and
government that are necessary if one wishes to become a federal judge.

Tam unaware of any credible studies that show that a more “diverse” judiciary would yield
“better” decisions. Itis unclear how one would even try to measure that. One could compare
rates of reversals, but that will not be particularly helpful. For example, accordingto the Center
for American Progress, the Ninth Circuitis the most reversed appellate circuit, butit has neither
the greatest disparity between the percentage of white judges compared to the population in its
circuit, nor the smallest disparity.

It also seems unlikely to me that diversifying the federal judiciary would lead to appreciably
different outcomes, even if one believes that judges’ decisions are influenced by explicitor
implicit bias. The decisions of federal appellate judges, in particular, tend to pertain to highly
technical questions. Do white judges and black judges have different interpretations of standing
requirements, Section 1 of the Sherman Act or Section 8 (a)(3) of the National Labor Relations
Act

There is a possibility that white judges and black judges could, on average, come to different
decisions in some cases. Is that because of their race, or because black judges may be more
likely to have, say, progressive political views? Perhaps black judges are more disposed toward
black plaintiffsin a discrimination case, but perhaps they would be more likely to be inclined
toward any plaintiffsin a discrimination case

It might be argued thateven if, e.g, black judges are morelikely to give a lenient sentence to
defendants because of the judges’ progressive views and not out of concern for black
defendants, blacks will still benefit. But which black people? The black gang member whois on
trial? Or the black mother maimed in a drive-by shooting?

Increasing the diversity of the federal bench should not override equal treatment under the law,
nor should it trump proficiency and excellence. Casting a wide net in the application process to
insure as many diverse candidates as possible are vetted is consistent with the imperative of
nondiscrimination while increasing the probability of selecting more diverse candidates.
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Mr. JOHNSON of Georgia. I thank you, Mr. Kirsanow.
Last but not least, we will hear from Professor Hawkins.
Professor Hawkins, you may now begin.

STATEMENT OF STACY HAWKINS

Ms. HAWKINS. Thank you so much to Chair Nadler, Chair John-
son, Ranking Member Issa, and the other distinguished Members
of this subcommittee. Thank you for the opportunity to testify here
today.

As has been said, I am a Professor of Law at Rutgers Law
School, and after more than a decade in private practice, I have
spent the last decade at Rutgers writing and teaching about the
intersection of law and diversity. I have authored numerous arti-
cles on the subject and several about judicial diversities, specifi-
cally. So, I would like to say that I am delighted that the House
is taking up this issue, and I am honored to offer this testimony
here today.

I want to begin with some data about the diversity, or lack there-
of, on the Federal bench. From 1789 until 1960, there were only
two White women and another two men of color appointed to the
Federal bench. Perhaps not surprising to anyone here, the civil
rights era seemed to mark a key turning point when we began to
acknowledge, albeit tacitly, that the judiciary must begin to reflect
the diversity of our citizens to be viewed as legitimate.

Then in 1977, this acknowledgment was made explicit by Presi-
dent Jimmy Carter who announced his commitment to diversifying
the Federal bench. Carter went on to appoint more than twice the
number of women and minority judges to the bench than had been
appointed during the previous four Administrations combined. It
was a watershed moment.

In 1981, Ronald Reagan broke another historic barrier when he
appointed Sandra Day O’Connor as the first female justice to the
Supreme Court. Then following Reagan, each of the next four suc-
cessive Presidents across both parties built on their political prede-
cessors’ progress in diversifying the Federal bench.

However, after nearly 3 decades, that trend receded for the first-
time during Donald Trump’s presidency. Perhaps most notably,
none of the 54 Circuit Court judges appointed by Trump were
Black despite representing the largest share of sitting minority
judges on the bench, and only one was Hispanic, the second largest
minority group among sitting judges.

This reversal of modern presidential practice is troubling for two
reasons. First, as many have said, diverse judges secure the trust
necessary to enhance judicial legitimacy. Second, diverse judges en-
sure judicial accountability to our increasingly diverse Nation.

Opinion polls measuring public trust in our Federal Government
reveal that while the judiciary remains the most well regarded of
the three branches, this trust is not equally distributed. One study
found that only a quarter of White respondents but more than
three-quarters of Black respondents believe the justice system
treats Blacks unfairly. This concern for fairness threatens the effec-
tive functioning of our judiciary which relies on people’s trust in
order to legitimize the rule of law.
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Now, many people point to increases in politically polarized deci-
sion-making as the source of citizens’ eroding trust in the judicial
branch. Research, however, instead demonstrates that it is the ap-
pearance of fairness in the judicial process itself more than sub-
stantive outcomes that fosters trust in our judicial system. One
way to promote this sense of fairness is to ensure that judicial deci-
sionmakers reflect the diverse communities they serve. As one
judge observed about the judicial process, quote, “you want for this
thing to not only be fair, to look fair,” unquote.

Research shows that when judicial decisionmakers are diverse,
not only do they engender trust in the judicial process, but they
also enhance accountability to minority communities, particularly
on issues of high racial salience has been mentioned in cases like
voting rights or discrimination. One study found that plaintiffs in
racial harassment cases had higher success rates when their cases
were decided by a Black judge than when their case was decided
by either a White or a Hispanic judge. Contrary to what has been
stated, these findings held even after controlling for the judge’s po-
litical affiliation.

The last point that I want to make before concluding my remarks
is that the judiciary lacking in diversity is inconsistent with our
ideals of representative democracy. More importantly, perhaps,
today it is increasingly out of step with broad public support for a
government more representative of our diverse Nation. Diversity on
the Federal bench is not just about curing a crisis of judicial legit-
imacy. It is also about preserving the promise of government of the
people, by the people, and for the people.

Thank you, and I look forward to your questions.

[The statement of Ms. Hawkins follows:]
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L. Introduction
Chairman Johnson, Ranking Member Issa, and distinguished members of the Subcommittee:
Thank you for the opportunity to testify today regarding “The Importance of a Diverse Federal
Judiciary,” My name is Stacy Hawkins, and I am a Professor of Law at Rutgers Law School. In
the decade prior to joining the Rutgers Law School faculty, T advised clients in both the public
and private sectors on developing and implementing legally defensible diversity policies and
programs. I have spent the last decade at Rutgers teaching and writing about the intersection of
law and diversity. In that time 1 have authored numerous articles addressing the importance of
diversity as a key principle underlying both our ideals of representative democracy and our
constitutional guarantee of equality. Several of my most recent articles are about the importance
of judicial diversity specifically, and I would like to highlight a few key points from those
articles.

II.  The History of Federal Judicial Diversity

A, 1789 - 1960
T want to begin with some data about the diversity of the federal judiciary. It will likely come as
no surprise that beginning with the first presidential appointment to the Supreme Courtin 1789
and continuing through 1933, every judge appointed to the federal bench by every president from
George Washington to Herbert Hoover was a white man.! It was not until 1934 that President
Franklin Delano Roosevelt appointed the first woman to a federal court of general jurisdiction.?
Roosevelt also appointed the first person of color to the federal bench in 1937.% Prior to the Civil
Rights Movement, the number of women and minority judges appointed to the federal bench
remained exceedingly low. From 1934 until 1960, of the 1337 judges appointed to the federal
bench, only two were white women and another two were men of color.*

B. 1961-2016
However, beginning with John F. Kennedy, the rate of racial, ethnic, and gender diverse judges
appointed to the federal bench rose appreciably.> Although he served less than three years in
office, Kennedy appointed five minority men and one white woman to the federal bench.> When
Lyndon B. Johnson assumed the presidency after Kennedy’s assassination, Johnson appointed
twelve minority judges and three women judges, including the first woman of color, to the
federal bench.” It was Johnson who appointed the first minority Justice to the United States

1. See Jonathan K. Stubbs, .4 Demographic History of Federal Judicial Appointments by Sex and Race: 1789—
2010, 26 BErgELEY LaARAZA L. 92,99 (2016).

2. Roosevelt appointed Florence Ellinwood Allen, a white woman, to the Court of Appeals for the Sixth
Circuit on March 6, 1934 and she was confirmed by the senate on Marcy 15, 1934. /d. at 101. Calvin Coolidge had
previously appointed Genevieve Rose Cline, also a white woman, to the U.S. Customs Court. /d.

3. ld. Roosevelt appointed William H. Hastie to serve on the federal district court for the U.S. Virgin Islands.
Although Hastie, a black man, served on the court for only two years, in 1949 he was appointed by President
Truman to serve on the Third Circuit Court of Appeals. /d. at 101-02.

4. Id at 109,
5. Id at103.
6. Id

7. Id at 111, Johnson appointed Constance Baker Motley to serve on the federal district court in New York.
Id. at 103-04.
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Supreme Court when he nominated, and the senate confirmed, Justice Thurgood Marshall in
1969. Indeed, the Civil Rights Era seemed to mark a key turning point wherein we began to
acknowledge, albeit tacitly, that the judiciary must, even nominally, reflect the diversity of our
citizens in order to be viewed as a legitimate institution of government in our pluralist
democracy.

Then in 1977, this acknowledgment was made explicit when President Jimmy Carter announced
his commitment to diversifying the federal bench.® Carter appointed forty women judges and
fifty-seven minority judges (including eight women of color) to the federal bench during his
single four-year term.” This was more than twice the number of women and minority judges that
had been appointed during the previous four administrations combined.!® It was a watershed
moment that ushered in our nation’s reckoning with the relationship between diversity on the
bench and legitimacy for the courts. Ronald Reagan too broke a historic barrier in 1981 by
appointing Sandra Day O’Connor as the first female Justice of the Supreme Court.!! Reagan’s
successor, George H.-W. Bush, improved on his predecessor’s diversity performance
significantly, increasing the share of women judges he appointed by 138 percent over Reagan
and increasing the share of minority judges he appointed by 59 percent.!?

It was Bill Clinton who once again renewed the express mandate of diversifying the federal
bench by proclaiming his commitment to make his appointments “look like America.”!3 Most
notably Clinton added a second female Justice to the Supreme Court with his appointment of
Ruth Bader Ginsburg in 1993. While his successor, George W. Bush, did not increase the
diversity of the federal judiciary as much as Clinton did, Bush’s appointments were more diverse
than both of his Republican predecessors. In fact, continuing the Carter and Clinton legacies of
making explicit what often had been only tacitly acknowledged since the Civil Rights Era,
George W. Bush reportedly insisted that his judicial nominees reflect adequate racial and gender
diversity !

But by far the most notable increase in the diversity of the federal judiciary came during Barack
Obama’s presidency. He made no formal commitments to diversity, but his actions spoke louder

8. Nancy Scherer, Diversifying the Federal Bench: Is Universal Legitimacy for the U.S. Justice System
Possible?, 105 Nw.U. L. REV. 587, 594 (2011).

9. Stubbs, supra note 1, at 111. By contrast, Nixon, Carter’s immediate predecessor, appointed nine men of
color and one white woman to the bench. 7d. at 104, 111. Ford, who assumed the presidency when Nixon resigned,
appointed only a quarter of the number of judges appointed by Nixon and they included six men of color and one
white woman. /d. at 111.

10. Id

11.  Id at107.

12.  George H.W. Bush appointed nineteen minority judges (including five women) and thirty-six women
judges (including five minorities) to the federal bench during his single term. 7d. at 108, 111.

13.  Scherer, supra, note 8, at 601.

14.  See Li Zhou, Trump Has Gotten 66 Judges Confirmed This Year. In His Second Year, Obama Had Gotten
49, Vox (Dec. 27, 2018, 7:10 AM), https://www.vox.com/2018/12/27/18136294/trump-mitch-mconnell-republican-
judges [https://perma.cc/4ZV8-23K9]; see also Catherine Lucey & Meghan Hoyer, Trump Choosing White Men as
Judges, Highest Rate in Decades, CHL TRIB. (Nov. 13,2017, 6:22 AM),
https://www.chicagotribune.com/news/nationworld/politics/ct-trump-blacks-judges-20171113-story .html (quoting
Bush II's Attorney General, Alberto Gonzalez, saying that Bush II pointedly requested that the number of women
and minority judicial nominees be increased).]
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than any words.!> Obama appointed more women and minority judges to the federal bench than
Reagan and both Bushes combined.'* He appointed 137 women judges and 118 minority judges
to the bench, including more Asian American women than all forty-three of his presidential
predecessors combined."” Obama was the first president to appoint two women to the Supreme
Court, one of whom was also the first Hispanic Justice appointed to the nation’s highest Court.'®
These appointments tripled the number of women on the Supreme Court, setting a new high
water mark and making the Court more closely resemble the gender demography of the country
than ever before."’

C. Trump’s Presidency
When Justice Ginsburg died in September 2020, then President Donald Trump appointed Justice

Amy Coney Barrett to replace her, maintaining the historic female representation on the Supreme
Court and at least tacitly acknowledging the importance of gender diversity on the Court.?°
However, the overall trend of increasing judicial diversity that had occurred across successive
presidential administrations since the Civil Rights Era receded during Trump’s presidency. An
analysis of Trump’s judicial appointments from demographic data collected by the Federal
Judicial Center suggests that of the 226 judges confirmed during Trump’s single term in office,
only thirty-two (14%) were minorities and fifty-five (24%) were women, making his appointees
nearly ninety percent white and more than seventy-five percent male.?! Perhaps most notably,
none of the fifty-four Circuit Court judges appointed by Trump during his four years in office
were African American, despite representing the largest share of sitting minority judges on the
federal bench, and only one was Hispanic, the second largest minority group among sitting
federal judges.??

Rorie Solberg and Eric Waltenburg, who study the extent to which judicial appointments have
increased, decreased, or maintained the diversity of the federal bench across successive
presidential administrations, reported that in his first two years in office Trump nominated the

15.  Perhaps Obama’s failure to expressly affirm his commitment to judicial diversity can be explained by the
research showing that women and minorities suffer negative consequences, relative to their white male peers, from
exhibiting diversity-valuing behavior. See David R. Hekman et al., Does Diversity-Valuing Behavior Result in
Diminished Performance Ratings for Non-White and Female Leaders?, 60 ACAD. MGMT. J. 771 (2017).]

16.  Stubbs, supra, note 1, at 109.

17.  Id at109, 111.

18.  Obama’s first Supreme Court nominee was Sonia Sotomayor, whom he nominated in 2009 to replace
retiring Justice David Souter. Obama’s second Supreme Court nominee was Elena Kagan, whom he nominated in
2010 to replace retiring Justice John Paul Stevens. See Supreme Court Biographies,
https://supremecourt. gov/about/biographies.aspx.

19.  Reagan’s appointee, Justice Sandra Day O’Connor retired from the bench in 2006 during George W.
Bush’s second term. Although Bush initially nominated Harriet Mier, another woman, to replace O’Connor, her
nomination was eventually withdrawn. Ultimately, Bush nominated, and the senate confirmed, Samuel Alito to
replace Justice O’Connor, leaving Justice Ruth Bader Ginsburg as the sole woman on the Supreme Court when
Obama assumed office. See Ron Elving, The Fall of Harriett Miers: A Cautionary Tale for Dr. Rony Jackson, NPR
(Mar. 30. 2018). https://www.npr.org/2018/03/30/59811581 1/the-fall-of-harriet-miers-a-cautionary -tale-for-dr-rony-

20. See Peter Baker and Maggie Haberman, Trump Selects Amy Coney Barrett to Fill Justice Ginsburg’s Seat
on the Supreme Court, NEW YORK TIMES (Oct. 15, 2020).

21.  See FED. JUDICIAL CTR., BIOGRAPHICAL DIRECTORY OF ARTICLE III FEDERAL JUDGES, 1789-PRESENT,
https://www fjc.gov/history/judges/search/advanced-search (last visited Mar. 23, 2021); see also John Gramlich,
How Trump Compares with Other Recent Presidents in Appointing Federal Judges, PEW RES. CTR. (Jan. 13, 2021)

22.  Trump appointed only nine African American and eight Hispanic judges to the federal district courts. /d.
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lowest share of judges who increased the diversity of the bench since Ronald Reagan. 2> While
Trump nominated the Aighest share of judges who decreased the diversity of the bench (by a
margin of more than two to one) since before the Carter Administration first made judicial
diversity a national priority.?*

III.  The Importance of Judicial Diversity

The current demographic profile of the federal judiciary is approximately sixty percent white
males, twenty percent white women, and twenty percent racial and ethnic minorities.?> This falls
far short of reflecting the demographic diversity of the population, which is comprised of only
about thirty percent white men, thirty percent white women, and forty percent racial and ethnic
minorities.?® But, as already noted, Trump’s appointments notwithstanding, this judicial
diversity was achieved incrementally over the course of six successive presidential
administrations across both political parties. It is imperative that President Biden resume this
important presidential legacy of increasing the diversity of the federal bench so that it might
indeed one day “look like America.”

A. Judicial Legitimacy Depends on Public Trust
Diverse judges are important both for signaling judicial legitimacy and for ensuring judicial
accountability in an increasingly diverse nation.?’ From the earliest days of our constitutional
democracy, Alexander Hamilton described the court’s reliance on the people’s trust to achieve its
legitimacy.?® Opinion polls measuring public trust in our federal government reveal that while
the judiciary remains the most well-regarded of the three branches, there has been an erosion in

23.  Rorie Solberg & Eric N. Waltenburg, 7rump’s Presidency Marks the First Time in 24 Years That the
Federal Bench Is Becoming Less Diverse, THE CONVERSATION (June 11, 2018, 6:43 AM),
https://theconversation.com/trumps-presidency-marks-the-first-time-in-24-years-that-the-federal-bench-is-
becoming-less-diverse-97663 [https://perma.cc/V8BG-KFTU].

24.  Nearly 21 percent of Trump’s judicial nominees in his first two years decreased the diversity of the federal
bench, compared to only 9 percent of Obama’s nominees, and an even smaller percentage for every president before
Obama. /d. By comparison, only about 21 percent of Trump’s nominees in his first two years increased the
diversity of the federal bench, which is only slightly higher than Reagan’s 18 percent and far lower than any of his
other Republican presidential predecessors, including Bush II (34 percent) and Bush I (32 percent). /d.

25.  This is based on a snapshot of the federal judiciary as of March 23, 2021. See FED. JUDICIAL CTR.,
BIOGRAPHICAL DIRECTORY OF ARTICLE IIl FEDERAL JUDGES, 1789-PRESENT,
https://www fjc.gov/history/judges/search/advanced-search (last visited Mar. 23, 2021).

26.  See Quick Facts: United States, U.S. CENSUS BUREAU,
https://www.census.gov/quickfacts/fact/table/US/PST045218 [https://perma.cc/ZK4U-WQ2E]. The profession has
also been diversifying, but it is also less diverse than the general population. See ABA National Lawyer Population
Survey, AB.A.,
https://www.americanbar.org/content/dam/aba/administrative/market_research/National_Lawyer_Population_Demo
graphics_2008-2018.pdf [https://perma.cc/SU6X-2GYF] (showing female representation currently at thirty-six
percent of the profession and minority representation at fifteen percent).

27.  Numerous scholars have noted the relationship between diversity and judicial legitimacy. See, e.g.,
Scherer, supra note 8, at 625; Kevin R. Johnson & Luis Fuentes-Rohwer, 4 Principled Approach to the Quest for
Racial Diversity on the Judiciary, 10 MICH. J. RACE & L. 5 (2004); Sylvia R. Lazos Vargas, Does a Diverse
Judiciary Attain a Rule of Law That Is Inclusive?: What Grutter v. Bollinger Has To Say About Diversity on the
Bench, 10 MICH. J. RACE & L. 101 (2004); see also Stacy L. Hawkins, Batson for Judges, Police Officers &
Teachers: Lessons in Democracy From the Jury Box, 23 MICH. J. RACE & L. 1 (2017).

28. FEDERALIST PAPERS NoO. 78. (“The judiciary, on the contrary, has no influence over either the sword or the
purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever.
It may truly be said to have neither force nor will, but merely judgment.”)
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public trust of the judicial branch over time.?” Moreover, there are gaps in public perceptions
between various groups. Only fifty-eight percent (58%) of Democrats trust the Judiciary, while
eighty-two percent (82%) of Republicans trust the Judiciary 3° Researchers have also
documented racial disparities in the level of trust between certain minority communities and a
number of social institutions.?! One of the most frequently cited is the level of distrust between
black communities and the justice system. One study found that only a quarter of white
respondents (25%) but more than three-quarters of Black respondents (78%) believe the justice
system treats Blacks unfairly ¥ While nearly half of white respondents (45%) and more than
four-fifths of Black respondents (84%) said they think the justice system favors whites over
Blacks.® As this data shows, the concern for the fairness of our justice system is in some ways
endemic, but it is especially acute among certain minority groups. This concern for fairness is
particularly problematic for the effective functioning of our judiciary, which relies on people to
repose their trust in the system in order to legitimize the rule of law.

B. A Diverse Bench Fosters Public Trust in the Judiciary
Much public discourse centers on the increase in politically polarized decision-making of the
courts as the source of citizens’ eroding trust in and the diminished legitimacy of the judicial
branch.3* Yet research demonstrates that it is the appearance of fairness in the judicial process,
more than substantive outcomes, that fosters the trust among citizens necessary to legitimize our
judicial system.® According to the theory of procedural justice, which describes this
phenomenon, public perceptions of the legitimacy of our justice system turn less on the
substance of decisions, and more on the perceived fairness of the judicial processes employed in
reaching those decisions.>® Fair process not only increases faith in the legitimacy of judicial
decision-making, it also increases citizens’ willingness to accept the decisions of courts, to

29.  According to Gallup, which collects data on public perceptions of the three branches of the federal
government, the Judicial Branch has been and remains the most highly regarded of the three branches, but the
current rate of public trust in the Judiciary — sixty-seven percent (67%) — remains below its height of eighty percent
(80%) in 1999, although above the low watermark of fifty-three percent (33%). See Lydia Saad, Trust in Federal
Government’s Competence Remains Low, GALLUP (Sept. 29, 2020).

30. Id.

31.  Race has been identified as the most salient trait for influencing levels of trust. See Susan Sternberg
Greene, Race, Class, & Access to Civil Justice, 101 [lowa L. REv. 1263, 1276 (2016).

32, See Nancy King, The Effects of Race-Conscious Jury Selection on Public Confidence in the Fairness of
Jury Proceedings: An Empirical Puzzle, 31 AM. CRIM. L. REV. 1177, 1184-1185 and 1194-1195 (1994).

33, Id

34.  Seee.g, Richard L Hansen, Polarization and the Judiciary, ANN, REV. POL. Sc1., VOL. 22: 261-276 (May
2019).

35 Seee.g, See TomR. Tyler and Tracey Meares, Justice Sotomayor and the Jurisprudence of Procedural
Justice, YALE L. J. FORUM, 525 (Mar. 24, 2014); Tom R. Tyler, Governing Amid Diversity: The Effects of Fair
Decisionmaking Procedures on the Legitimacy of Government, 28 LAW & S0C’Y Riv. 809 (1994); see also Nancy
Scherer and Brett Curry, Does Descriptive Race Representation Enhance Institutional Legitimacy? The Case of the
U.S. Courts, 72 J. POL. 90, 90-91 (2010) (“litigants’ satisfaction with the resolution of their legal dispute was largely
influenced by the fairness of the process, rather than the substantive outcome of the dispute.”).

36. See Tyler & Meares, supra note 36; see also Sherer, supra note 8, at 625 (citing scholars demonstrating
empirically that “fair court procedures . . . lead to greater legitimacy for the justice system.” Although Sherer
herself distinguishes between “procedural fairness™ and the kinds of “descriptive representation” reflected in calls
for greater racial diversity within the judiciary (whether among judges or on juries), ensuring that jurors represent a
fair cross-section of the community. including the racial diversity of the community, can itself be seen as promoting
a kind of procedural justice. /d.; see also Tom R. Tyler, Governing Amid Diversity: The Effects of Fair
Decisionmalking Procedures on the Legitimacy of Government, 28:4 L. & Soc’y REV. 809-832 (1994).
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cooperate with them, and to otherwise abide by the rule of law.?” Because of the limits of the
court’s enforcement power, citizens’ willingness to trust the court is key to its effective
functioning. This trust can only be generated when citizens believe the process is fair. The
literature on procedural justice identifies two key measures of fair process: (1) the quality of
treatment of citizens by the decision-maker, and (2) the quality of the decision-making itself 3
One way to foster the type of trust in the judiciary that promotes a sense of procedural justice is
to ensure that decision-makers themselves are diverse in ways that reflect the communities they
serve.*> As one judge observed about the diversity of juries as judicial decision-makers, “[y]ou
want . . . for this thing to not only be fair, but look fair. Th[e] Court depends on people believing
that you get a fair shake ™

C. A4 Diverse Bench Improves Accountability to the Public
In addition to fostering #rust in judges as judicial decision-makers, research shows that ensuring
diversity also improves the quality of judicial decision-making.** Jeffery Abramson, writing
about the importance of diverse juries, argues that racial diversity among judicial decision-
makers* promotes three different democratic ideals: (1) epistemic diversity: a populist claim
about the collective wisdom of the people; (2) deliberative diversity: a claim that many minds
outsmart the few brightest minds; and (3) representative diversity: a claim that diversity of
representation matters in a democracy.*> While representative diversity helps foster the needed
trust in judges as judicial decision-makers, it is the epistemic and deliberative benefits of
diversity that improve the quality of judicial decision-making.

37, A 2002 study of 1656 respondents who had interactions with the justice system showed that respondents’
perceptions of the fairness of the procedures employed in decision-making were more determinative of the
respondents” willingness to accept the decision than was the favorability of the decision itself. Tracey L. Meares, The
Good Cop: Knowing the Difference Between Lawful or Effective Policing & Rightful Policing and Why It Matters, 54
WL & Mary L. Rev. 1865 (2013).

38.  Tyler & Meares, supra note 35, 537-338.

39, See Sherer & Curry, supra note 35 at 98 (discussing empitical analysis showing greater support for judicial
legitimacy among blacks when there are more black judges on the bench. Notably this enhanced legitimacy was not
registered for whites, but whites displayed a much higher baseline for judicial legitimacy than blacks); see also See
JEFFREY ABRAMSON, WE THE JURY: THE JURY SYSTEM AND THE IDEAL OF DEMOCRACY, 104 (1994) (discussing how
racial diversity improves the quality of jury deliberation and decision-making).

40.  Ashish S. Joshi and Christian T. Kline, Lack of Jury Diversity: A National Problem with Individual
Consequences, ABA J. (2015). Danielle Allen similarly describes this principle in relation to democratic decision-
making more broadly when she explains that trust in fellow citizens as public decision-makers “inspires . . . a
consent-based regime with the flexibility needed to garner from citizens of diverse backgrounds consent to decisions
made in uncertainty.” DANIELLE ALLEN, TALKING TO STRANGERS: ANXIETIES OF CITIZENSHIP SINCE BROWN V.
BOARD OF EDUCATION, 156 (2004).

41.  See Thomas & Mearcs, supra n. 35 at 537,

42, Here Abramson is referting to juries as deliberative, decision-making bodies in the justice system, but
Abramson’s observations are equally applicable to judges as decision-makers in our justice system. Diversity among
judges is more important today than in the past as judges have expanded their decision-making power to include
many issues that were previously decided by the jury. See Abramson, supra n. 61 at 866, 898 (offering theoretical
model for democracy legitimizing features of jury that have equal application to judges). /d., 870-71.

43, Jeffery Abramson, Four Models of Jury Democracy, 90 CHL-KENT L, REV. 861 at 883 (2015). In
explaining the optimal functioning of the jury and the necessity of cross-sectional representation, Abramson offers a
deliberative theory of the jury that relies on Aristotle’s assertion that “democracy’s chief virtue [i]s the way it
permit]s} ordinary persons drawn from different walks of life to achieve a ‘collective wisdom’ that none could
achieve alone.” 7d. at 104.
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The theory of representative bureaucracy lends further support for the each of these benefits of
judicial diversity** This theory posits that racial congruence between bureaucrats and the
citizens they serve influences how minority citizens benefit from public decision-making. ** In
other words, minority citizens will experience greater benefit from bureaucrats who share their
racial and ethnic background, particularly on issues of high racial salience.*® The underlying
reasons involve an accrual of both the epistemic and representative benefits of diversity.*
Representative bureaucracy argues that differences in social identity translate into different
social experiences.*® These experiences, in turn, contribute to differences in political attitudes,
which are strongly correlated with political behaviors.*’ As a result, racial congruence between
bureaucrats and citizens improves policy outputs on behalf of minority citizens, particularly on
issues of high racial salience >

Proof of representative bureaucracy’s claims can be seen through studies in judicial
behavioralism. Judicial behavioralism applies empirical methods to determine the relationship,
if any, between the personal attributes of judges and their decisions.® Judicial behavioralism
confirms the effects of racial congruence on judicial decision-making as theorized by

44, J. Donald Kingsley first coined the term “representative bureaucracy™ in 1944 in refation to British
Parliamentary government, but it emerged in the American public administration and then political science literature
in the late 1960°s and early 1970’s as a recognition that bureaucratic agencies make more public policy decisions
than do legislatures. MLE. SHARPE, REPRESENTATIVE BUREAUCRACY: CLASSIC READINGS & CONTINUING
CONTROVERSIES (Julie Dolan & David H. Rosenbloom eds., 2003).

45, There are some differences among theorists in describing the benefits of representative democracy, which
loosely correlate with Abramson’s epistemic, deliberative, and representative theories of jury diversity. Kingsley
argues that government burcaucracies must reflect the Iarger populace to ensure they reflect the wisdom and insight
of the diverse views of the public. /d. at 4, Max Weber, on the other hand, doubts that individual representatives can
overcome institutional burcaucratic cultures, id; while Frederick Mosher straddles these two views by
acknowledging the importance of representative bureaucracy for enhancing public decision-making, but expresses
suspicion that identity congruence between bureancrats and citizens will necessarily translate into beneficial public
policy for citizens because of their shared identity. Jd at 5. Samuel Krislov responds to Mosher’s concern by
suggesting that the descriptive (or passive) representation that arises from identity congruence between burecaucrats
and citizens is itself beneficial because it legitimizes government by promoting the ideal of equality. 7d. at 6.
Despite these conflicting theoretical perspectives, each of these theorists acknowledge the importance of
representative bureaucracy. regardless of their disagreement over its precise consequences for citizens, Moreover,
the empirical data demonstrates that representative bureaucracy can inure to the benefit of minority citizens.

6.  Id

47, Id. at 52 (describing benefits as “enhancing administrative responsiveness . . . redressing [ ]
underrepresentation . . . [and] legitimizing government.”).

48, Id. at 85; see also Hong-Hai Lim, Representative Bureaucracy: Rethinking Substantive Effects & Active
Representation, PUB. ADMIN. REV. (Mar./Apr. 2006).

49, Sharpe, supra, note 45 at 85. This theory and each of these linkages have been confirmed by at Ieast some
empirical research relating to race, whereas some other demographic characteristics, such as gender, wealth or
education are only weakly correlated with burcaucratic decision-making. 7d., 89-90. Given the distinct social
construction of racial identity, it is unsurprising that racial identity has strong correlations with social experiences
and, consequently, political attitudes. See generally IAN HANEY LOPEZ, WHITE BY LAW (2006) (discussing the
social construction of racial identity).

50.  This is particularly true where bureaucrats exercise substantial discretion. Sharpe, supra, note 45, 122 and
126. see also Nick A. Theobald and Donald P. Haider-Markel, Race, Bureaucracy & Svmbolic Representation:
Interactions Between and Police, 19 J. PUB. ADMIN. RESEARCH & THEORY 409-426 (2008) (“research suggests that
the presence of African American and Hispanic elected officials increases the likelihood that African American and
Hispanic interests are represented in policy processes™ and suggesting the same phenomenon operates with even
greater force among unelected public officials).

51.  SeePat K. Chew & Robert E. Kelley, Myvth of the Color-blind Judge: An Empirical Analysis of Racial
Harassment Cases, 86 WasH. U. L. REV. 1117 (2009); see also Sylvia R. Lazos Vargas, Only Skin Deep?: The Cost
of Partisan Politics in Minority Diversity of the Federal Bench, 83 TND. L. J. 1423, 1471 (2008).
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representative bureaucracy.*? In one study researchers found that plaintiffs in racial harassment
cases had a higher success rate when their case was decided by an African American judge
(45.8%), than when their case was decided by either a White judge (20.6%) or a Hispanic judge
(19%).% Critics often claim that it is not this descriptive representation (or racial congruence)
that matters among public decision-makers, but instead it is substantive representation (or
interest congruence) that matters most.>* But this study of judicial decisions in racial harassment
cases found that the statistical disparity in outcomes by race held even after controlling for
judges’ party of appointment.>® African American judges who were appointed by both
Democrats (47%) and Republicans (43%) ruled in favor of Black plaintiffs significantly more
often than White judges appointed by either Democrats (27.1%) or Republicans (16.6%).%

Another study similarly found that African American judges were more than twice as likely to
rule in favor of Voting Rights Act plaintiffs than their white counterparts.®” Moreover,
consistent with the deliberative benefits of diversity, this study also found that on appeal White
judges were significantly more likely to find a violation of the Voting Rights Act when they sat
on a panel with an African-American judge than when they sat on an all-White judicial panel *®
These representative, epistemic, and deliberative benefits of judicial diversity can be seen in

52, These studies have found that racial congruence between judges and litigants matters in cases of high racial
salience. See Chew & Kelley, supra, note 51 at 1134 (describing the significance of judges’ race in cases alleging
racial discrimination).

53, Id. The study was based on a random sampling of racial harassment cases across six federal circuits for the
period 1981 - 2003. Jd. at 1138. The success rate before a Black judge (45.8%) was twice the overall rate of success
(22%). Id. at 1141.

34, Seee.g. Royce Brooks, Electing One of Our Own: The Importance of Black Representation for Black
Communities in the Context of Local Government, 3 AM. U. MODERN AM. 33, 37-38 (2007) (responding to this
critique by expressing a preference for descriptive representation over substantive representation in local elections
where the need for effective interest representation is most acute).

55.  Chew & Kelley, supra, note 51 at 1149,

56.  Id. This means that although Black Republicans were slightly less likely to rule in favor of race
discrimination plaintiffs than were Black Democrats and White Republicans were also significantly less likely to do
so than White Democrats, Black Republicans and Black Democrats were 2-3x more likely to rule in favor of race
discrimination plaintiffs than were their white counterparts. /d. Providing further confirmation of the importance of
identity congruence between judges and litigants, another study found that judges’ gender was not significantly
correlated with judicial decisions in racial discrimination cases, but judges’ gender was correlated with outcomes in
sex discrimination cases. See Pat K. Chew, Judges, Gender & Employment Discrimination Cases: Emerging
Evidence Based Empirical Conclusions, 14 J. GENDER RACE & JUST. 359, 366 (2011). Interestingly, the judges’
race was correlated with different rulings in both race and sex discrimination cases, with African American judges
ruling in favor of sex discrimination plaintiffs twice as often as their white counterparts and ruling in favor of race
discrimination plaintiffs more than twice as often as their white counterparts. /d. at 370.

57.  Voting Rights Act plaintiffs are more often than not African American. See Adam Cox and Thomas Miles,
Judging the Voting Rights Act, 108 CoLuM. L. REV. 1 (2008). Additional studies confirm the significance of racial
congruence between judges and litigants by evaluating racial disparities in criminal sentencing. See David S.
Abrams, Marianne Bertrand, and Sendhil Mullainathan, Do Judges Vary in Their Treatment of Race?, 41 J. LEGAL
Stup. 347 (2012). Although all judges impose harsher sentences on Black criminal defendants than on white
criminal defendants. one study found a statistically significant reduction in the magnitude of the racial disparity
among African American judges, suggesting that minority defendants are treated less harshly by African American
judges than by judges of other races. /d.

58, Coxand Miles, supra, note 57 at 45.
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discrimination cases,* civil rights cases,* and even in contested Supreme Court cases,®! and
these diversity benefits are not simply a function of more progressive ideological commitments
among minority judges.%? Consistent with theories of procedural justice and representative
bureaucracy, these empirical findings confirm the importance of racial diversity for both
fostering trust in judges on behalf of minority citizens and increasing democratic accountability
by judges to minority citizens, both of which in turn promote institutional legitimacy for the
judiciary.®* Not only does increased diversity among judges engender the trust necessary to
secure citizens’ belief in the fairness of our justice system, perhaps more important, when the
bench lacks sufficient diversity, judges themselves can decide cases in ways that compromise the
appearance of procedural fairness and undermine the rule of law, ¢

D. Public Support for Diversity is Widespread
Finally, a judiciary lacking in diversity is inconsistent with our ideals of representative
democracy and is increasingly out of step with broad public support for a government more
representative of “the people.” The current demographic profile of the federal bench is
approximately sixty percent white males, twenty percent white women, and twenty percent racial
and ethnic minorities.®> The population is only about thirty percent white men, thirty percent
white women, and forty percent racial and ethnic minorities; and census projections estimate that
our nation will be comprised of a majority of racial and ethnic minorities by 2042. % Recent
data released by the Pew Research Center suggests that the generation defined as post—
millennials, or Generation Z, will reach this critical majority minority threshold by 2026, when
they will be between the ages of fourteen and twenty-nine.” A judiciary that is comprised of

59.  See Chew & Kelley, supra, note 51 at 1134.

60.  See Cox & Miles, supra, note 57 at 45; see also Stubbs, supra, note 1, at 119-24 (discussing the research
on how diversity improves judicial decisionmaking).

61.  See Lazos Vargas, supra note 51 (examining the impact of the Supreme Court’s composition on the rule of
law and suggesting greater diversity on the Court has resulted and would result in greater civil rights for minorities).

62.  African American judges nominated by both Democrats (47 percent) and Republicans (43 percent) ruled in
favor of black plaintiffs in discrimination cases significantly more often than white judges nominated by either
Democrats (27 percent) or Republicans (17 percent). See Chew & Kelley, supra, note 51, at 1149,

63.  Not surprisingly, given these findings and the widespread calls for greater racial diversity among judges,
attempts to diversify the federal bench extend as far back as the Carter Administration in the 1970°s. See Sherer,
supra, note 8 at 601(marking the start of efforts to diversity the federal judiciary with President Carter, observing
“Iwlhen President Jimmy Carter took office in 1977, there were but eight women (1.4% of all federal court judges at
that time), twenty African-Americans (3.5%), and five Hispanics (0.9%) on the federal bench (including both active
and scnior status judges). Believing that such imabalance jeopardized the integrity of the entire justice system,
President Carter became the first president to implement a far-reaching appointment strategy with diversity as its
comerstone” and citing President Clinton, as the “first to make descriptive representation the cornerstone of his
judicial selection strategy . . . promising to make . . . appointed positions ‘look like America.” ™)

64,  See Barbara Graham, Toward An Understanding of Judicial Diversity in American Courts, 10 MICH. J.
Race & L. 183 (2004) (detailing diversity of federal bench); Tracey E. George and Albert H. Yoon, The Gavel Gap:
Who Sits in Judgement on State Courts?, AM. CONST. SOCIETY FORL. & POLICY (2016) (citing statistics on the lack
of gender and racial/ethnic diversity among state court judges).

65, This is based on a snapshot of the federal judiciary as of March 23, 2021. See FED. JuDICIAL CTR.,
BIOGRAPHICAL DIRECTORY OF ARTICLE 11l FEDERAL JUDGES, 1789-PRESENT,
https:/Awww.fjc.gov/history/judges/search/advanced-search (last visited Mar. 23, 2021).

66.  See Quick Facts: United States, U.S. CENSUS BUREAU,
https://www.census.gov/quickfacts/fact/table/US/PST0452 18 [hitps://perma.cc/ZK4U-WQ2E].

67.  Richard Fry & Kim Parker, Farly Benchmarks Show ‘Post-Millennials’ on Track to Be Most Diverse, Best-
Educated Generation Yet, PEW RES. CTR. (Nov. 13, 2018), https://www.pewsocialtrends.org/2018/11/15/early-
benchmarks-show-post-millennials-on-track-to-be-most-diverse-best-educated-generation-yet/
fhttps://perma.cc/XR38-WQGS].
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predominantly white and largely male judges, not only fails to reflect the growing diversity of
the population it is called upon to serve, but it also cannot be reconciled with shifting political
attitudes, especially among younger generations of Americans who view increasing diversity as a
social good to be encouraged, rather than a social ill to be cured.®® The same Pew study found
that even among Republicans the value for diversity is high. More than half of all post—
millennial, or Generation Z, Republicans agreed that increasing racial and ethnic diversity is
good for the country.® This means that future generations of Americans will inherit a judiciary
that fails to adequately reflect either the polity or the broadly held social value for diversity.

And it is not just the millennial and post-millennial generations who embrace this value for
diversity as a key feature of our representative democracy. The Reflective Democracy
Campaign, a research and advocacy organization committed to analyzing demographic trends in
politics, conducted a survey of 800 registered voters and solicited their thoughts on the current
demographic trends in government.”® Both Democratic and Republican respondents shared the
belief that there are too many white men and too few women and minorities in elected offices.”!
Perhaps more surprising, more than three-quarters (77 percent) of respondents said they support
affirmative efforts to increase the number of women in office and nearly three-quarters (71
percent) said the same about increasing the number of minorities in office.”?> So any assertion
that citizens do not value judicial diversity, or that they are opposed to affirmative efforts to
diversify the judiciary, is contradicted by this recent polling data. The fact is that the gap
between our aspirations for greater diversity among our civic leaders and the reality that our
federal judges are woefully unrepresentative of the diverse communities they serve leaves many
citizens wanting for the ideal of representative democracy. This democratic failure threatens to
undermine the legitimacy of our federal judiciary. It deepens mistrust in particular between racial
and ethnic minority communities and a justice system that many in those communities already
think lacks accountability to them.

68. A related Pew Research Center study of political and social attitudes among younger generations found that
nearly two-thirds of both post-millennials and millennials believe “increased racial and ethnic diversity is a good
thing for society” and a similar share of both believe the increased number of women running for political office is a
“good thing.” See See Kim Parker, Nikki Graf, & Ruth Igielnik, Generation Z Looks a Lot Like Millennials on Key
Social and Political Issues, PEW RES. CTR. (Jan. 17, 2019), https://www.pewsocialtrends.org/2019/01/17/generation-
z-looks-a-lot-like-millennials-on-key-social-and-political-issues/ [https://perma.cc/SE6P-Z3FK] (reporting that two-
thirds of post—millennials, millennials and Gen-Xers, ranging in age from 17-54, support more women running for
office, as do nearly two-thirds of baby boomers).

69. Id.

70.  Reflective Democracy 2017 Voter Opinion Research, REFLECTIVE DEMOCRACY CAMPAIGN (Oct. 2017),
https://wholeads.us/resources/for-activists. [https://perma.cc/9M5G-D4UV].

71.  Id. at6. 52 percent of all respondents said there are too many white men in office. 51 percent and 43
percent, respectively, thought there are too few women and too few minorities in office. /d. Although there were
wide partisan gaps in response rates, a third of Republicans agreed there are too few women in office and nearly a
quarter agreed there are too few minorities in office. /d. at 7.

72.  Id. at21. Here the partisan differences were less stark. More than nine in ten (92 percent) Democrats and
almost two-thirds (65 percent) of Republicans expressed support for efforts to increase the number of women in
office and nearly nine in ten (88 percent) Democrats and over fifty percent (57 percent) of Republicans agreed. /d.
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1V.  Conclusion

For the first 145 years of our nation’s history, the federal judiciary was comprised of all white
men. Prior to the Civil Rights Era, only a handful of women and minority judges were appointed
to the federal bench, but this began to change as a result of the Civil Rights Era, Then in 1977
President Carter announced a commitment to diversifying the federal judiciary, and meaningful
progress to increase diversity on the federal bench began. Since that time, every president, save
Donald Trump, has built upon the diversity progress of their political predecessor to gradually
improve the diversity of the bench over time. As a result of these sustained efforts, a judiciary
that just fifty years ago was comprised of more than 93 percent white men, is now comprised of
twenty percent racial and ethnic minority judges and more than a quarter women judges. Not
only does this increased diversity improve citizens’ perceptions of judicial legitimacy, there is
also evidence that it increases judicial functioning by making judges more accountable to
minority interests.

Diverse citizens must believe in the legitimacy of the judicial process, but ultimately they must
also believe that their interests will be effectively served by that process. Diversity among
judges provides both the legitimacy and accountability necessary for all citizens to trust in the
judicial process and submit to the rule of law. The progress in diversifying the federal judiciary
achieved since President Carter has been eroded by President Trump, but it must be renewed
under President Biden. Demographers predict a nation that will become majority minority within
the next generation. Opinion polls reflect that citizens across the political spectrum increasingly
want our nation’s leaders to reflect that growing diversity and believe further that improving the
diversity of our leaders is good for democracy. Diversity on the federal bench is not just about
curing a crisis of judicial legitimacy, it is about preserving the promise of government “of the
people, by the people, and for the people.”

Thank you.
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Mr. JOHNSON of Georgia. Professor Hawkins, thank you for your
testimony.

We will now proceed under the 5-minute rule, and I will begin
by recognizing myself for 5 minutes for questions.

Judge Donald, you have often held the title of the first; the first
Black woman to serve on the Sixth Circuit, the first Black woman
District judge for the Western District of Tennessee. What impact
do you think your many firsts have—what impact have those firsts
had on the public that your courts have served, both on the bench
and off the bench?

Judge DONALD. Thank you, Chair Johnson. I have been privi-
leged in my community to be able to serve in those important posi-
tions. For me, what has happened by the honor of being a first is
I have had an opportunity to demonstrate that people who look like
me in gender and race can do an effective job, can uphold the law,
can apply themselves, can meet all the requisite qualifications to
compete with others who sit in those positions. More than that, I
think it has served to inspire others who may not have believed
that they could do this to see that someone like them can achieve
those positions and do that job.

I think one of the things that has been said and bears some
truth, Professor Hawkins talked about the Federal courts. For the
first 139 years of the court’s existence, the court was completely
White and male. People of color did not all of a sudden begin to
be qualified in 1967 when Justice Thurgood Marshall was ap-
pointed to the Supreme Court, the same as women did not just
suddenly become qualified when Judge Florence Allen or Justice
Sandra Day O’Connor were appointed, nor did Latinx people sud-
denly become magically qualified with the appointment of Justice
O’Connor.

I think those who are in authority have to see and understand
that we are a country that is rich in diversity, rich in talent, and
rich in skill. I want to take this opportunity to say no one on these
panels, I believe, are arguing that people ought to be appointed to
positions or have an opportunity to achieve just because of their
gender or their appearance.

What we are saying that all people who are talented, have some-
thing to contribute, and if they have an opportunity, and they have
something to contribute that they should be able to compete with-
out barrier of race or gender or socioeconomic status. In those posi-
tions of firsts, that is what I think I have been able to demonstrate.

Mr. JOHNSON of Georgia. Thank you, Judge Donald.

Professor Hawkins, one recurring theme we have heard is that
when the judicial bench is diverse, judicial decision-making is bet-
ter. What does it mean for decision-making to be better in this con-
text?

Ms. HAwWKINS. Chair Johnson, I certainly did not represent that
it is better, but it is different, and it is improved, and it has im-
proved along a number of dimensions.

First, as many people have said, diverse people have different ex-
periences, and those experiences shape our perspectives on various
issues. I think that all the anecdotes that have been shared today
about how people from different walks of life have contributed their
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experiences and their different perspectives to their decision-mak-
ing from the bench is proof of that benefit.

The second is that there is a deliberative benefit so that particu-
larly on appellate panels, but also simply in the interactions that
District Court judges have with their colleagues, will improve their
ability to deliberate around issues when they are exposed to dif-
ferent points of view. So, it does improve decision-making both be-
cause people with different experiences bring different things to
bear, and it enhances deliberation.

Mr. JOHNSON of Georgia. Thank you.

Professor Sen, your testimony describes diversity as leading to,
quote, “healthy decision-making.” Can you explain why research
suggests that this is the case?

Ms. SEN. Yes. Well, we have a couple strands of research that
really form that view. So, first, we have research from outside the
court, so looking at business organizations, corporate leaderships,
corporate boards, other kinds of governmental decision-making
units, and all of those point to the direction that more diverse
groups of people will, as was just said, discuss, uncover, leave no
stone unturned in terms of, you know, the different viewpoints in
forming the decision-making. So, there is the evidence that more
diverse group decision-making is more robust and takes into ac-
count different positions.

Then we also have evidence from within the courts that panels
like judicial panels on the Court of Appeals that have different
composition in terms of race and gender actually do reach different
kinds of decisions as opposed to panels that are more homogenous,
for example, all White or all male panels.

So, we have evidence from within the courts that actually really
engages the view that more diversity actually, strengthens the
group decision-making and kind of contributes to healthy decision-
making.

Mr. JOHNSON of Georgia. Thank you. My time has expired.

We will next have 5 minutes of questions from the gentleman
from California, Mr. Issa.

Mr. IssA. Thank you, Mr. Chair. I am going to start off by asking
a couple of questions of Mr. Kirsanow.

You have been part of a group, a commission that helped select
Federal judges in Ohio. Is that correct?

Mr. KirsaNOw. That is correct.

Mr. Issa. When you are looking at the applications, do some of
those prejudices—regardless of which President and what Senate,
do some of those prejudice of Ivy League schools, of party based on
who is suggesting that individual and experience based on, sort of
that stereotype of a prosecutor and a certain resume is more likely
to get you confirmed, are all of those preloaded into the applicants?

Mr. KirsaNOw. Well, I should say that I am restricted from dis-
cussing these things because of our bylaws. All our deliberations
are confidential.

Mr. IssA. I am only talking about the broad nature of the appli-
cants.

Mr. KIRSANOW. Generally speaking, there are a host of factors
that are employed, and there are a host of factors that are perti-
nent to whether or not somebody is qualified or deemed to be quali-
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fied to at least be presented for nomination to the Federal judici-
ary. Among those are academic qualifications, social work, time
served on the bench, experience as possibly a clerk, maybe some
type of other experience with respect to governmental positions.

One thing that we must all keep in mind is I don’t think anybody
who has testified thus far today, at least what I have heard it, is
opposed to a diverse Federal Judiciary. I don’t think that is the
case. The question is how do you get there consistent with 1964
Civil Rights Act, 14th Amendment, everything, right, because we
are talking about a compelling State interest.

In other words, if you are making a decision even a balancing de-
cision based on race, you must be serving a compelling State inter-
est. That is a high bar. It can’t be something minor. It has usually
been reserved to matters of national security, something of extreme
importance. So, all the factors—

Mr. IssA. Sure. I don’t want to interrupt you unfairly, but the
question that I wanted to get to isn’t there, from your experience,
a bit of a bias towards Ivy League schools, towards people who had
the opportunity to do more extracurricular activity?

In other words, socioeconomic advantage does play a part in
whether or not you are likely to be able to come to the Federal
bench simply because the nature of being qualified is a combination
of intelligence and drive and opportunity, and that third one often
makes a difference on whether you can go to Harvard, or you have
to go to the school that you can afford.

Mr. KiRsaANOW. Yeah. I will say that there is clearly a real dis-
parity in terms of where the educational kind of template skews,
and that is it is, as other people have testified, skewed toward the
Ivy League, just dramatically so. That doesn’t necessarily mean
that the Ivy League is better or that Harvard or Yale are better,
but that happens to be the case, and I think that is true through-
out the districts and throughout the circuits.

Mr. IssA. Along that same line, and I will get off of your selection
process, but the inherent question is if you have a single judge who
will leave the Supreme Court and appellate judges, if you have a
single judge sitting on the bench, do you believe, as some of the
other witnesses said, that you can predict how they are going to
be behave based on their gender or race.

Mr. KiRsANOW. I wish. I mean, I have only been doing this for
42 years. Maybe somebody has a different perspective. I have been
before several judges a number of times. Even though I have been
in front of a number of times, sometimes spanning decades, very
often I am surprised, but the least able—and I am not disputing
any of the studies, but the least reliable indices for me to predict
which way a judge is going to go.

If I am telling a client when I am in a trial, I think we are going
to go this way if it is a bench trial, it really has to do with per-
ceived etiology. That is the one. It has nothing to do with race, sex,
age, any of those things. If you can get a pretty good handle on
what is the etiology of this particular judge, and not that etiology
is controlling. I am saying that it is clearly a greater demarcation
factor than the others, in my experience. Again, that is my experi-
ence.
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Mr. IssA. Let me ask you one question, and one closing question.
Are we potentially conflating or confusing in some parts of our dis-
cussion today the diversity that is essential in a judge, perhaps
what we are really looking at is what you do as a trial lawyer when
you are selecting a jury, and you have some skill, capability of pre-
dicti?ng a better potential outcome based on one or all 12 of the ju-
rors?

Is there really a difference between selecting juries which obvi-
ously there is a whole profession within your profession to help you
select juries that are more likely to give you a certain outcome
versus judges? Would you contrast that delta, if there is one?

Mr. KiRsaNOW. Yeah. There is a slight delta. Let me just say
there are numerous factors that go into selecting jurors. For me,
because I normally do discrimination law and labor and employ-
ment law, the one discrete factor that is most important, probably,
that separates the kind of juror I want from another juror is occu-
pation and the experiences that go along with that occupation.

The least important, and one that is prohibited, of course, is race
because what we find, I have jurors of every race on that pool or
in the array, and we find that they have a broad range of view-
points, beliefs.

I have had jury foremen who are Black who, my goodness, these
guys are—the stereotype would be that they are more inclined to
decide in favor of a plaintiff in a race discrimination case, and just
the opposite is true. I find that race is among the least important
qualities when it comes to selecting a juror.

Mr. IssA. Thank you.

Yeah, Mr. Chair, I would only ask unanimous consent that the
article written by John McGinnis be placed in the record.

Mr. JOHNSON of Georgia. Without objection.

[The information follows:]
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HowBlind Should Lady Justice Be?

john 0. mcginnis

It is often arguedthat the federal judiciary should be representative of the nation, with
representativeness defined by race, ethnicity, and gender. President Donald Trump’s nominees were
criticized for being too male and too white. By contrast, President Joe Biden has promised more diverse
nominees. And some federaljudges themselves have argued for this kind of representative judiciary.

But this call raises uncomfortable questions. First, legal decision-making is not supposed to reflect a
process by which case outcomes are apportioned representatively or 