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REAUTHORIZATION OF THE SBA OFFICE
OF ADVOCACY

WEDNESDAY, MAY 22, 2019

UNITED STATES SENATE,
COMMITTEE ON SMALL BUSINESS
AND ENTREPRENEURSHIP,
UNITED STATES SENATE,
COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
SUBCOMMITTEE ON REGULATORY AFFAIRS
AND FEDERAL MANAGEMENT,
Washington, DC.

The Committees met, pursuant to notice, at 2:31 p.m., in Room
106, Dirksen Senate Office Building, Hon. Marco Rubio, Chairman
of the Committee, and Hon. James Lankford, Chairman of the Sub-
committee, presiding.

Present: Senators Rubio, Ernst, Hawley, Lankford, Cardin, Cant-
well, Rosen, and Sinema.

OPENING STATEMENT OF HON. JAMES LANKFORD, A U.S. SEN-
ATOR FROM OKLAHOMA, AND CHAIRMAN, SUBCOMMITTEE
ON REGULATORY AFFAIRS AND FEDERAL MANAGEMENT,
COMMITTEE ON HOMELAND SECURITY AND GOVERN-
MENTAL AFFAIRS

Chairman LANKFORD [presiding]. Good afternoon, everyone. I am
pleased the Homeland Security and Governmental Affairs Sub-
committee on Regulatory Affairs and Federal Management can
partner with the Senate Small Business and Entrepreneurship
Committee and dig into the disproportionate impact of Federal reg-
ulations on small businesses and what we in Congress can do about
this to be able to help our small businesses in our communities.

We have quite a few members that have multiple hearings that
are going on this afternoon. So we will have different folks that are
coming in and out pretty frequently. I wish we could have had a
larger room to be able to meet in, to be able to fit everyone in, but
we will try to squeeze in. Sorry for the folks that have to stand.

I want to remind everyone. Do not draft rules to limit the growth
of small businesses. I have never met anyone in any agency that
is intentionally trying to hurt small businesses, but unfortunately,
that is an ancillary result. That does happen.

Research by the American Action Forum found that every 10 per-
cent increase in cumulative regulatory cost results in the loss of
400 small businesses. As regulatory cost and complexities rise,
small businesses disappear. Unnecessary burdens can be avoided if
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agencies have meaningful consultation with stakeholders before
they decide how they will regulate, how they will take on a more
complete measurement of the economic impact to their regulations,
and understand that the rule has both direct and indirect effects.

When entrepreneurs open their own businesses, their goal is to
provide for their family and serve their community by offering a
product or a service. Each moment a small business spins trying
to understand and comply with the new burdensome Federal regu-
lation, that is time they are not spending on actually growing their
business and providing resources to their community. Regulations
should be created when it is essential, not when it is just preferred.
Running a business is hard and stressful. Government should not
make it worse.

When a regulatory environment is stable and businesses can
plan for the future, they can hire more people, and the pay for ex-
isting employees rises.

Last month’s survey on Small Business Optimism, conducted by
the National Federation of Independent Business, found that 20
percent of businesses planned to hire new employees in the next
3 months, and 34 percent of businesses reported higher worker
compensation. The monthly survey showed as concerns over regula-
tions fall, hiring and wages rise.

Small businesses cannot weather dramatic swings in policy the
same way large businesses do. So I look forward to discussing the
ways Congress can help stabilize the regulatory environment for
small businesses so they can thrive.

With that, I would recognize the Ranking Member of our Sub-
committee, Senator Sinema.

OPENING STATEMENT OF HON. KYRSTEN SINEMA, A U.S.
SENATOR FROM ARIZONA

Senator SINEMA. Well, thank you, Chairman Lankford, and
thank you to all of our witnesses who have joined us today.

I am glad we have this opportunity to join the Small Business
Committee to discuss the reauthorization of the Small Business
Administration Office of Advocacy.

Small businesses are the backbone of Arizona’s economy. There
are approximately 550,000 small businesses in Arizona, which is
over 99 percent of all businesses in my State. These businesses em-
ploy 1 million people, which, of course, is 44 percent of Arizona’s
workforce.

The Office of Advocacy can play a critical role by giving these
small businesses a voice and making sure that their concerns are
heard by other Federal agencies when rules are being developed.

Unfortunately, the Office of Advocacy is not immune to con-
troversy. In 2010, the Office of Advocacy published a report on
small business regulatory costs. GAO, CRS, and OIRA, Adminis-
trator Cass Sunstein, all quickly highlighted the report’s flaws, and
consequently, the Office of Advocacy added a disclaimer to the re-
port stating, quote, “The findings of the report have been taken out
of context, and certain theoretical estimates of cost have been pre-
sented publicly as verifiable facts,” end quote.

In 2013, the Center for Effective Government published a report
finding that the Office of Advocacy commented on government
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studies examining chemical toxicity that did not relate to an ongo-
ing rulemaking and did not raise specific small business concerns.

In 2017, the Office of Advocacy again partnered with the authors
of a discredited 2010 report earlier for a similar report. Advocacy
abandoned this new study, but the focus and credibility took an-
other hit.

So all of these missteps point to an office that needs to find an-
other way. So it is our responsibility to help advocacy do a better
job because its mission is so important to economic growth in Ari-
zona and to our country. By recognizing past mistakes and pre-
venting future missteps, we can help Advocacy regain the trust it
needs to be an effective voice for small businesses.

I hope that as we examine the reauthorization of the Office of
Advocacy, we can work together to enhance its standing and ensure
that it is a trusted voice for small businesses that the community
needs and deserves.

Thank you, Mr. Chairman. I yield back.

Chairman LANKFORD. Thank you.

At this time, we will proceed with testimony from our witnesses.
Major Clark is the Acting Chief Counsel for the Office of Advocacy
at the United States Small Business Administration, a position
that he has held since January of 2017. He has worked at the Of-
fice of Advocacy since 1998, previously serving as Assistant Chief
Counsel for Procurement Policy.

Mr. Clark, we are very grateful that you are here today, and,
from an Oklahoma perspective, I have friends at home that own an
auto repair shop, restaurants, dry cleaners, small energy compa-
nies, construction companies, design and engineer companies, a
friend of mine that owns a physical therapy. They are great at
what they do, but they do not wake up every day to read the Fed-
eral Register. They just do not. They know their stuff, and they do
it really well. And they are counting on the Office of Small Busi-
ness Advocacy to be able to help them, and we are grateful that
you take on that responsibility and that you are here to be able to
share your story today with us.

So we are pleased to be able to receive your testimony now.

STATEMENT OF MAJOR CLARK III, ACTING CHIEF COUNSEL,
OFFICE OF ADVOCACY, U.S. SMALL BUSINESS ADMINISTRA-
TION, WASHINGTON, DC

Mr. CLARK. Thank you, Mr. Chairman. I am looking at this box
here just for a moment. When I was on the Hill, we did not have
this type of sophistication. So, hopefully, I will be able to work it
correctly.

But good afternoon, Chairman Lankford and Ranking Member
Sinema and members of the Committee. I am honored to be here
today on behalf of the Office of Advocacy. We are an independent
office that speaks on behalf of the small business community before
Federal agencies, Congress, and the White House.

This testimony does not reflect the views of the Administration,
and this statement has not been circulated to the Office of Manage-
ment and Budget for clearance.
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As Acting Chief Counsel of the Office of Advocacy and on behalf
of the entire Advocacy family, I would like to thank both Commit-
tees for the tremendous support you have shown us over the years.

The importance of small businesses as generators of innovation,
employment, economic growth, and competition in the U.S. econ-
omy has been recognized for decades. The need for policies that
support the development, growth, and health of small businesses
led to the creation in 1976 of the Office of Advocacy. Our core mis-
sion to represent small business interests before government agen-
cies was amplified by the 1980 Regulatory Flexibility Act and sub-
sequent amendments and executive orders.

The 2010 Small Business Job Act provided advocacy with addi-
tional independence. However, advocacy still encounters challenges
with maintaining its independence. The fact that the words “Small
Business Administration” remain a part of Advocacy’s name con-
tinues to confuse the public and even some Federal agencies, but,
despite this, Advocacy still works very closely with SBA, including
working with the SBA National Ombudsman’s Office.

Independently, Advocacy represents small interests in many
ways. Our regional advocates provide direct contact with small
business stakeholders. Advocacy’s economic research team conducts
important research on the needs of small businesses and their role
in the economy and works with our legal team to assist the agen-
cy’s Regulatory Flexibility Analysis.

The RFA requires Federal agencies to consider the impact of
their regulatory proposals on small entities, analyze effective alter-
natives, and minimize small entity impacts and make their anal-
ysis available for public comments. The specific requirements of the
RFA are discussed in my written testimony.

Advocacy reports to Congress every year on agency compliance
with the RFA. The report for Fiscal Year 2018 was published and
sent to these Committees last month.

In recent years, the most frequent concerns Advocacy has cited
in public comment letters to agencies were deficiencies in the RFA
analysis. These include, but are not limited to, inadequate analysis
of small entity impacts and lack of consideration of significant al-
ternatives.

Advocacy has been concerned with agencies’ inconsistent compli-
ance with 610 of the RFA. We welcome executive order 13771 and
executive order 13777, which align with the objectives of Section
610’s retrospective reviews and requirements.

Advocacy is working to ensure that small businesses are included
in the regulatory reform effort by conducting small business re-
gional regulatory reform roundtables, and since June of 2017, Ad-
vocacy has conducted 36 of these roundtables in 25 States, and
over 1,500 small businesses have participated.

In December 2018, Advocacy published a progress report which
covers the first 16 months of these roundtables and follow-up ef-
forts with Federal agencies.

Finally, Mr. Chairman, allow me to turn briefly to our legislative
priorities because, as you know, Advocacy currently does not have
a Senate-confirmed Chief Counsel. Advocacy has not updated its
legislative priority since 2016, but allow me to explain some of
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those priorities which are in our annual report. Advocacy believes
some of these priorities are still very much important today.

First, indirect effects should be part of the RFA analysis. Second,
the definition of a rule under the RFA needs to be expanded to in-
clude interim final rulemaking, and finally, a clear definition of a
factual basis for a certification should be established.

Mr. Chairman, this concludes my oral testimony, and I request
that Advocacy Regional Annual Report and the Regulatory Reform
Roundtable Project Report be included in the hearing record.

Chairman LANKFORD. Without objection.

Mr. CLARK. Thank you very much for this opportunity to testify
today, and I am happy to answer any questions you may have.

[The prepared statement of Mr. Clark follows:]
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The Office of Advocacy of the U.S. Small Business
Administration was created by Congress in 1976 to be
an independent voice for small business within the
federal government. The office is led by the Chief
Counsel for Advocacy, who is appointed by the
President and confirmed by the U.S. Senate. The Chief
Counsel advances the views, concerns, and interests
of small business before Congress, the White House,
federal agencies, federal courts, and state policy
makers. The office relies on economic research, policy
analysis, and small business outreach to identify
issues of small business concern. Twelve regional and
national advocates around the country and an
independent office in Washington, D.C., support the
Chief Counsel’s efforts.

For more information about the Office of Advocacy,
visit advocacy.sha.goy, or call (202) 205-6533.
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Major L. Clark, il
Acting Chief Counsel
Office of Advocacy
U.S. Small Business Administration

Chairman Rubio, Ranking Member Cardin, Members of the Committee on Small
Business and Entrepreneurship, as well as Chairman Lankford, Ranking Member Sinema, and
Members of the Homeland Security and Government Affairs Subcommittee on Regulatory
Affairs and Federal Management, | am honored to be here today on behalf of the Office of
Advocacy (Advocacy) to present testimony to you about our office and the federal rulemaking
process. Advocacy is an independent office that speaks on behalf of the small business
community before federal agencies, Congress, and the White House. The views in my
testimony do not necessarily reflect the views of the Administration or the Small Business
Administration (SBA), and this statement has not been circulated to the Office of
Management and Budget for clearance.

I The Independent Office of Advocacy

First, as the Acting Chief Counsel for Advocacy, and on behalf of the entire Advocacy
team, we would like to thank both committees for the tremendous support you have shown
the office over the years.

There was early recognition by Congress of the importance of small businesses to our
nation’s economy. The Office of Advocacy was created by Congress in 1976 to be an
independent voice for small business within the federal government. Title i of Public Law 94-
305 and the Regulatory Flexibility Act confer responsibilities and authorities on Advocacy.
Both laws are standing, non-expiring legislation and have been amended over the years.

An important theme leading to Public Law 94-305 was the need for an independent
voice within the federal government to represent the interests of small business. The law
provides that the Chief Counsel is to be appointed from civilian life by the President with the
advice and consent of the Senate, and Advocacy employees serve at the pleasure of the Chief
Counsel. Further, the law authorized the Chief Counsel to prepare and publish reports as
deemed appropriate and the reports “shall not by submitted to the Office of Management
and Budget (OMB) or to any other Federal agency or executive department for any purpose
prior to transmittal to the Congress and the President.” For this reason, Advocacy does not
circulate its work product for clearance with the SBA Administrator, OMB, or any other federal

1§ 206, Public L. No. 94-305, 15 U.S.C. § 634f,



agency prior to publication. Since 2010, Advocacy has also had independent budget
authority.?

However, Advocacy still encounters challenges with maintaining its independence
from SBA. The fact that the words “Small Business Administration” remain a part of
Advocacy's name continues to confuse the public and even some federal agencies. To avoid
this confusion, the committees might consider changing Advocacy’s name to clarify that
Advocacy is not a program within the Small Business Administration, but rather a separate,
independent office representing small businesses,

That said, Advocacy is a relatively small operation and continues torely on SBAfora
variety of administrative support services, ranging from office space, equipment, IT,
communications support, human resources support, and acquisitions, which are outlined in a
Memorandum of Understanding between SBA and Advocacy. Advocacy’s administrative
support staff “plug in” to SBA’s systems to keep Advocacy functioning at a high level of
productivity.

Itis also important to note the other ways in which Advocacy and SBA interact. Of
special importance is the work of Advocacy's economic research team that is widely used by
SBA offices. For example, the number of small businesses in the United States is a common
statistic used by SBA and other agencies, but is calculated by Advocacy’s research team.?
Advocacyalso works closely with the SBA Ombudsman and prides itself on the level of
cooperation and assistance that its professionals provide to all SBA program and policy staff.

HA Small Business Research

Public Law 94-305 made economic research a core mission of the Office of Advocacy.
This mission includes the documentation of the role of small businesses and
entrepreneurship in the economy and the examination of various issues of relevance to small
business owners. These elements of Advocacy’s mission are the primary responsibility of the
Office of Economic Research (OER). OER specializes in the following areas: small business

2The Small Business Jobs Act of 2010 established a'separate appropriations account for Advocacy, in addition to
a requirement that SBA provide operating support for Advocacy. Advocacy’s funids are to remain available until
expended. Pub. L. No. 111-240, title 1, § 1601{b} (Sept. 27, 2010}, 124 Stat. 2551, 15 U.5.C. § 634g. These
provisions became operational with Advocacy’s budget request for Fiscal Year 2012, Since then, Advocacy’s
annual Congressional Budget Justification and its accompanying Annual Performance Report have appeared in
aseparate budget appendix following the main SBA budget request.

3 There are 30.7 million small businesses in the United States. U.S. SMALL BUS. ADMIN. OFFICE OF ADVOCACY, 2019

SMALL BUSINESS PROFILE: UNITED STATES, 1 {2019), avoilable ot hitps://advecacy.sba. gov/wn-content
4/201 all:Business-Profiles-US.pdf. Advocacy calculates small business statistics using the most recent

data available from government sources.
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economy, small firm dynamics, small business finance, regulatory policy, international small
business issues, barriers to entrepreneurship, and ownership of businesses by demographic
groups such as veterans, women, and minorities. OER economists work with federal
statistical agencies to acquire and analyze data on small businesses, conduct in-house
research, and manage contract research projects. OER economists and work closely with the
legal team in Advocacy’s Office of Interagency Affairs to assess the economic impacts of
proposed federal rules on small businesses and alternative regulatory approaches that would
reduce economic burden, The economists and attorneys collaborate to train federal agency
staff on analyzing regulatory impacts on small businesses in accordance with the Regulatory
Flexibility Act and Executive Order 13272.

Advocacy uses its economic research funds for two primary purposes: 1) to sponsor
the development and continuation of small business data series and special data tabulations
on specific small business topics from federal statistical agencies; and 2) to fund contract
research on specialized small business issues through the federal procurement process.
Advocacy publishes issue-specific research as well as periodic reports. OER publications take
many forms, including traditional publications such as reports, bulletins, frequently asked
questions, and state economic profiles, along with newer products such as issue briefs, fact
sheets, topic-linked research series, and infographics. Additionally, OER economists give
presentations on small business research and statistics at various conferences, forums,
events, roundtables, and meetings.

Advocacy sponsors issue-specific research on a wide variety of topics of interest to
Advocacy stakeholders within Advocacy’s research mandate. Advocacy welcomes
suggestions for small business research topics from many sources in order to identify and
validate important topics, including input from congressional offices, other federal agencies,
small business organizations, advocacy groups, and small businesses themselves. Advocacy
staff and leadership also seek to identify areas where new research is needed and feasible
given the state of existing data. Subject to the availability of resources, Advocacy periodically
solicits research proposals on topics of interest according to the federal procurement process
administered by SBA’s Acquisition Division. Each awarded contract research project is
monitored by an Advocacy staff member serving as the Contracting Officer’s Representative
for the project. In 2015, Advocacy improved controls over its research process, including
strengthening its peer review process. OER continuously assesses and refines its research
process in order to best carry out the special responsibility of being the only federal office
tasked with producing small business research and statistics.

OER publishes an annual report detailing its research activity for the year, including a
listing of publications, small business economic research forums held, and an overview and
update of the most widely used publicly available data series on small businesses. In FY 2018,
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OER released 20 publications. OER’s annual report for FY 2018 is still in development, and the
FY 2017 report can be accessed on our website.

fii. The Regulatory Flexibility Act and Advocacy’s Role in the Federal Rulemaking
Process

Federal regulations can have a disproportionate impact on small businesses. Because
of this, the Regulatory Flexibility Act (RFA),? enacted in September 1980, requires federal
agencies to cansider the impact of their regulatory proposals on small entities, analyze
effective alternatives that minimize small entity impacts, and make their analyses available
for public comment. The RFA applies to a wide range of small entities, including small
businesses, not-for-profit organizations, and small governmental jurisdictions,

Advocacy continues to emphasize that the RFA “does not seek preferential treatment
for small entities, nor does it require agencies to adopt regulations that impose the least
burden on them, or mandate exemptions for them. Rather, it requires agencies to examine
public policy issues using an analytical process that identifies barriers to small business
competitiveness and seeks a level playing field for small entities, not an unfair advantage.”

Under the RFA, when an agency proposes a regulation that would have a “significant
economic impact on a substantial number of small entities,” the regulation must be
accompanied by an impact analysis known as an initial regulatory flexibility analysis (IRFA),
when the rule is published for public comment.” When the final rule is published, it must be
accompanied by a final regulatory flexibility analysis (FRFA).? These analyses must describe,
among other things, 1) the reasons why the regulatory action is being considered; 2) the small
entities to which the proposed rule will apply and, where feasible, an estimate of their
number; 3) the projected reporting, recordkeeping, and other compliance requirements; and
4) any significant alternatives to the rule that would accomplish the statutory objectives while
minimizing the impact on small entities. The consideration of significant alternatives is the
key to the RFA.

41,5, SMALL BUS. ADMiN, OFFICE OF ADVOCACY, ANNUAL REPORT OF THE OFFICE OF ECONOMIC RESEARCH: FY 2017, available at
https://wwe.sha. gov/sites/default/files/QER 2017 Annual Report.pdf,

551.5.C. § 601, et seq. The Regulatory Flexibility Act was originally passed in 1980 (Pub. L. No. 96-354). The Act
was amended by the Small Business Regulatory Enforcement Fairness Act of 1996 {Pub, L. No. 104-121), the
Dodd-Frank Wall Street Reform and Consumer Protection Act {Pub. L. No. 111-203), and the Small Business Jobs
Actof 2010 (Pub. L. No. 111-240}.

61,5, SMALL BUS. ADMIN. OFFICE OF ADVOCACY, A GUIDE FOR GOVERNMENT AGENCIES: HOW TO COMPLY WITH THE REGULATORY
FLEXIBILITYACT, 1 {Aug, 2017), available at hitps:/[www.sha.gov/sites/default/files/advocacy/How-to-Comply-
with-the-REA-WER ndf [hereinafter RFA COMPLIANCE GUIDE],

54,5.C. § 603

#5{.5.C.§604,
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Alternatively, if a federal agency determines that a proposed rule would not have a
significant impact on a substantial number of small entities, the head of that agency may
“certify” the rule and bypass the IRFA and FRFA requirements.? This is commonly referred to
as a “certification” and requires the agency to provide a factual basis for its determination
that the rule will not have a significant economic impact on a substantial number of small
entities.

In addition, the Environmental Protection Agency (EPA), Occupational Safety and
Health Administration (OSHA), and the Consumer Financial Protection Bureau (CFPB) are
required to convene a small business advocacy review panel {also referred to as a SBREFA
panel) whenever they are developing a rule that is expected to have a significant economic
impact on a substantial number of small entities.! These agencies must notify Advocacy prior
to the publication of an IRFA and provide information on the potential impacts of the
proposed rule. The SBREFA panels consist of representatives of the Chief Counsel for
Advocacy, the Administrator of OMB’s Office of Information and Regulatory Affairs (OIRA), and
the agency proposing the rule." The panel reviews materials related to the proposal, and,
importantly, the advice and recommendation of small entity representatives {SERs) on the
rule’s potential effects and possible mitigation strategies. The panel then issues a report on
the comments of the SERs and on its own findings related to RFA issues. The agency is then
required to consider the panel report findings and, where appropriate, modify the proposed
rule and/orits IRFA.R

Section 610 of the RFA also requires agencies to review their existing rules that have or
will have a significant impact on a substantial number of small entities within ten years of
their promulgation.® The purpose of the review is to determine whether such rules should be
continued without change, or should be amended or rescinded, consistent with the stated
objectives of applicable statutes, to minimize any significant economic impact of the rules
upon a substantial number of small entities.

The elements of the RFA are the primary responsibility of Advocacy’s Office of
Interagency Affairs. Interagency is Advocacy’s largest operational division in terms of staff,
and the team of attorneys monitor federal regulatory and other activity with potential small
entities impacts. They also work with agencies to help them develop less burdensome rules,

95 U.5.C. § 605(b).

19 A list of all SBREFA panels that have been convened can be found In our annual report to Congress, and in
Appendix A of this testimony.

1 limited circumstances, the Chief Counsel may waive the requirement for a SBREFA panel.

25 U.5.C. § 609,

¥35U.5.C. §610,
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both by providing small entity input early in the regulatory process, while still achieving the
agencies’ regulatory goals. The team utilizes numerous methods of communication to
present the concerns of small entities to federal officials promulgating new regulations. For
example, Advocacy holds meetings with officials, participates in OIRA-led review of upcoming
rules, writes comment letters to agency directors, conducts outreach to small entities
through roundtables and other methods, and holds training sessions on RFA compliance to
help facilitate meaningful participation by all interested parties.

One of the important functions of this team is confidential interagency
communications. Advocacy’s goal is to participate in the regulatory development process as
early as possible, both to counsel agencies on potential effects of their actions on small
business and to provide RFA compliance expertise as needed, Advocacy believes it is essential
that agency policymakers and regulatory development staff have confidence that they can
share pre-proposal information with Advocacy staff. Such disclosure could have a variety of
adverse consequences, and, depending on what is disclosed to whom, could in some cases
violate law. Fortunately, Advocacy’s track record in this regard has been exemplary, and the
trust that Interagency has built with regulatory agencies is evident, as these agencies are
increasingly asking for Advocacy guidance early inthe pre-proposal phase of the rule
development process. Because of the confidential nature of most such communications, it is
difficult for Advocacy to document the precise regulatory cost savings to small businesses
that flow from this important work.

w. Agency Compliance with the Regulatory Flexibility Act

In addition to the RFA’s requirements that agencies consider how their regulations will
impact small businesses and consider less burdensome alternatives, the RFA also requires
the Office of Advocacy to monitor and report on how well federal agencies are complying with
the law. In addition, Executive Order 13272, “Proper Consideration of Small Entities in Agency
Rulemaking,” which was signed by President George W. Bush in 2002, requires Advocacy to
educate federal agency officials on compliance with the RFA, to provide resources to facilitate
continued compliance, and to report to OMB on agency compliance with it.¥ Every year,
Advocacy reports to Congress and OMB on agencies’ compliance with the RFAand E.0. 13272,
Advocacy's report for FY 2018% was published in April 2019 and was sent to these
Committees, and | would like to highlight some important items.

“#Exec, Order No. 13,272, 67 Fed, Reg. 53,461 {Aug. 13, 2002},

15,5, SMALL BUS. ADMIN, OFFICE OF ADVOCACY, REPORT ON THE REGULATORY FLEXIBILITY ACT, FY 2018 (Apr. 2019), available
ZONAWS.LO v -prod.sba.fun/wo-content/uploads/2019/04/02160024/RFA-Annyal-

Report-FY-2018.pdf [hereinafter RFA FY 2018 Report].
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From FY 2016 through FY 2018, Advocacy has submitted 61 formal comment letters to
regulatory agencies, The most frequent concerns were that agencies had an inadequate
analysis of small entity impacts (27 letters); significant alternatives were not considered (24
tetters); and deficiencies in the RFA analysis (16 letters). The figure below summarizes
Advocacy’s issues of concern from comment letters during FYs 2016 to 2018.

Number of Specific Issues of Concern in Agency Comment Letters for FY 2018, FY
2017, and FY 2018

Inadequate analysis of smalt entity impacts
Significant alternatives not considered
Deficiencies in RFA analysis

Small entity outreach needed

Comment period too short :

improper certification

Other

Commend agency for withdrawing rule

o 2 4 [ 8 10 12 14

FY2016 mFY2017 #FY2018

Advocacy also engages with small business stakeholders through a variety of other
mechanisms, ensuring that the lines of communication remain open and that small business
concerns are heard by the appropriate contacts within the federal agencies. Part of this
engagement is through issue roundtables, which focus on small business regulatory topics.
Advocacy holds issue roundtables across the country and often provides opportunities for
small business stakeholders to participate remotely by phone. In addition to our daily
engagement with small entities, in FY 2018, Advocacy hosted 12 issue roundtables on a
variety of regulatory issues*®

% The list and descriptions of the roundtables can be found in Chapter 3 of our RFA FY 2018 Report.
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V. Advocacy’s Regulatory Reform Efforts

In response to Executive Orders 13771 and 13777, which commit this administration to
regulatory reform and burden reduction, on March 30, 2017, Advocacy sent a memorandum
to federal agencies recommending that they consider small entity interests in implementing
E.O. 13771 and in subsequent deregulatory actions.”” Advocacy works to ensure that small
businesses are included in the regulatory reform effort by conducting small business
outreach at roundtables to gather small business regulatory reform priorities to channel back
to federal agencies.

Advocacy’s Regional Regulatory Reform Roundtables have been a means of gathering
practical input on small business burdens around the country. These roundtables are open to
the public, and small businesses from a wide area are invited, Advocacy also invites federal
agency officials to attend, so they can hear feedback and suggestions firsthand, and provide
agency perspectives, if they so choose. Congressional representatives have also attended
these roundtables to hear their constituents’ regulatory issues.

The roundtables have two goals:

1. Toidentify small business regulatory issties to assist agencies with their regulatory
reform plans (as directed by Executive Orders 13771 and 13777). This entails
gathering firsthand information on small business regulatory burdens across the
nation and identifying specific recommendations for regulatory change to submit
to agencies.

2. To educate small businesses and stakeholders on the ways that Advocacy can help
them meet their goals.

Since June 2017, Advocacy has conducted 36 Regional Regulatory Reform
Roundtables in 25 states, and over 1,500 small businesses have participated. While traveling
to these events, Advocacy staff also made at least 84 site visits in 22 states through
September 2018. In addition, the office’s regional and national advocates held small business
forums in 244 cities, and small business owners submitted hundreds of comments through an
online portal. Locations span rural and urban areas, geographic regions, and a range of
industries. The geographical diversity provides an up-close perspective of how a single
federal rule can have varying economic impacts on different types of small businesses,

 The memorandum can be found in Appendix B of this testimony.



16
-11-

in December 2018, Advocacy published a progress report which covers the first 16
months of the office’s Regional Regulatory Reform Roundtables.”® The report provides details
about small businesses’ regulatory challenges through our firsthand accounts of roundtables
and site visits across the country through September 2018. It also outlines the first steps
toward progress in alleviating some of these burdens, which includes follow-up efforts with
federal agencies. Advocacy looks forward to continuing progress toward regulatory reform
for small businesses.

Vi, Legislative Proposals to Amend the RFA

Advocacy’s broad experience with the RFA since its-original enactment in 1980,
together with a growing body of case law, give Advocacy a unigue perspective on the RFA’s
implementation. Over the years, previous Chief Counsels have identified areas they believed
needed legislative attention if the RFA is to provide small entities with the full consideration
that Congress originally intended.

Because Advocacy currently does not have a Senate-confirmed Chief Counsel that can
lobby before Congress for legislative solutions, the office has not updated its legislative
priorities since 2016. Advocacy acknowledges that these proposals will require more
carefully crafted legislative language and analysis to ensure they are appropriately
implemented, and our staff is happy to provide technical assistance on legislative proposals
concerning the RFA. The 2016 legislative priorities can be found in Appendix C of this
testimony, and are briefly explained below:

a. Indirecteffects

Under the RFA, agencies are not currently required to consider the impact of a
proposed rule on.small businesses that are not directly regulated by the rule, even when the
impacts are foreseeable and often significant. Advocacy believes that indirect effects should
be part of the RFA analysis, but that the definition of indirect effects should be specific and
limited so that the analytical requirements of the RFA remain reasonable.?®

¥ .S, SMALL BUS, ADMIN. OFFICE OF ADVOCACY, WHAT SMALL BUSINESSES ARE SAYING AND WHAT ADVOCACY 1S DOING ABOUT IT:

PROGRESS REPORT ON THE OFFICE OF ADVOCACY'S REGIONAL REGULATORY REFORM ROUNDTABLES, JUNE 2017 ~ SEPTEMBER 2018

(Dec. 2018), available at hitps://s3.amazonaws,com/advocacy-prod.sba.fun/wp-content/uploads/2018/12/
Whal-Small-Businesses-Are-Saving-What-Advocacy-1s-Doin,

' Advocacy’s RFA Compliance Guide states that agencies “should examine the reasonably foreseeable effects on

small entities that purchase products or services from, sell products or services to, or otherwise conduct

business with entities directly regulated by the rule,” RFA COMPLIANCE GUIDE, supra note 6, at 23.
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b. Scope ofthe RFA

Currently, the requirements of the RFA are limited to those rulemakings that are
subject to notice and comment. Section 553 of the Administrative Procedure Act (APA), which
sets out the general requirements for rulemaking, does not require notice and comment for
interim final rulemakings, so agencies may impose a significant economic burden on small
entities through these rulemakings without even conducting an Initial Regulatory Flexibility
Analysis (IRFA) or Final Regulatory Flexibility Analysis (FRFA), Advocacy believes the definition
of a rule under the RFA needs to be expanded to include interim final rulemakings that have
the potential to impose economic burden on small entities.

in the past, the IRS has regularly promulgated rules that were costly and complicated
for small businesses. Generally, the IRS contended that it had no discretion in implementing
legislation and that the agency had little authority to consider less costly alternatives under
the RFA, Therefore, the IRS often did not analyze the cost of its rules to small businesses
under the RFA.®

Finally, the RFA has its own definition of information collection. However, this
definition is identical to the Paperwork Reduction Act (PRA). A cross-reference to the PRA
would allow Advocacy to rely on OMB's existing implementing regulations and guidance.

¢ Quality of Analysis

The Office of Advocacy has been concerned that some agencies are not providing the
information required in the IRFA and FRFA in a transparent and easy-to-access manner.2 This
hinders the ability of small entities and the public to comment meaningfully on the impacts
on small entities and possible regulatory alternatives. Agencies should be required to include
an estimate of the cost savings to small entities in the FRFA. In addition, agencies should have
asingle section in the preambile of the notice of proposed rulemaking and notice of final
rulemaking that lays out clearly the substantive contents of the IRFA or FRFA, including a
specific narrative for each of the required elements.

2 On April 11, 2018, the Department of the Treasury and OMB signed a Memorandum of Agreement outlining the
general terms for OIRA within OMB to review tax regulatory actions under Executive Order 12866, The MOA went
into immediate affect with the exception of the additional information required under section 6{a){3}{C) of £.0.
12866 pertaining to tax regulatory actions that would have an annual non-revenue effect on the economy of
$100 million or more, measured against a no-action baseline, which went into effect in April 2019,

2 Advocacy believes the information should be at the level of detail necessary to understand the rule’s impact
on all affected entities, such as identifying all of the different types of affected small businesses by industry and
accessing the rule’s impact on each type of affected small business.
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d. Quality of Certification

Some agencies’ improper certifications under the RFA have been based on a lack of
information in the record about small entities, rather than data showing that there would not
be a significant impact on a substantial number of small entities. A clear requirement for
threshold analysis would be a stronger guarantee of the quality of the certifications.?

e. SBREFA Panels

The Department of Interior’s Fish and Wildlife Service consistently promulgates
regulations without proper economic analyses. Advocacy believes the rules promulgated by
this agency would benefit from being added as a covered agency subject to Small Business
Advocacy Review Panels.

Advocacy also believes that some recent SBREFA panels have been convened
prematurely. SBREFA panels work best when small entity representatives have sufficient
information to understand the purpose of the potential rule, likely impacts, and preliminary
assessments of the costs and benefits of various alternatives. With this information small
entities are better able to provide meaningful input on the ways in which an agency can
minimize impacts on small entities consistent with the agency mission, Therefore the RFA
should be amended to require that prior to convening a panel, agencies should be required to
provide, at a minimum, a clear description of the goals of the rulemaking, the type and
number of affected small entities, a preferred alternative, a series of viable alternatives, and
projected costs and benefits of compliance for each alternative.

f. Retrospective Review

In addition to the existing required periodic review, agencies should accept and
prioritize petitions for review of final rules. They should be required to provide a timely and
effective response in which they demonstrate that they have considered alternative means of
achieving the regulatory objective while reducing the regulatory impact on small entities.
This demonstration should take the form of an analysis similar to a FRFA.

Conclusion

Thank you for the opportunity to testify today. Advocacy looks forward to continuing
to work with you and other Members of Congress to be the voice for small businesses in the
federal government and work with agencies to reduce small businesses’ regulatory burdens
during the rulemaking process. | would be happy to answer any questions you may have.

2 pdvocacy’s RFA Compliance Guide walks through the certification in detail and the items that should be
included in any certification, including the requirements of a factual basis for the certification, RFA COMPLIANCE
GUIDE, supra note 6, at 11-30.
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SBREFA Panels Convened Through FY 2018

| Final R‘ule‘ ‘
Published

& ¥ ial Pr tion Bureau

Rule published
O7/19/17. Repealed
under Congressional
Review Act, 10/24/17

Arbitration Clauses 10/20/15 12/11/18 05/24/16

Home Mortgage Disclosure Act 02/21/14 04/24/14 08/25/14 10/15/15

Mortgage Servicing under the Real Estate Settlement
Procedures Act (RESPA or Regulation X) and Truth in 04/09/12 08/11/12 09/17/12 02/14/13
Lending Act (TILA or Regulation Z)

Department of Labor, Occupational Safety and Health Administration

Process Safety Management Standard 06/02/16 08/01/16

Occupational Exposure to Diacetyl and Food Flavorings

Containing Diacetyl 05/05/09 07/02/09

Cranes and Derficks in Construction 08/18/06 10/17/06 10/09/08 08/09/10

Occupational Exposure to Crystaliine Silica 10/20/03 12/18/03 09/12/13 03/25/16

Electric Power Generation, Transmission, and

4, 4
Distribution 04/01/03 06/30/03 06/15/05 04/11/1

68 FY2018  Reporton the Regulatory Flexibility Act
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Table D.1 SBREFA Panels Convened Through FY 2018

- .
’ _ EhalRie
_ Published

Rile

Safety-and Health Program Rute 10/20/98 12/19/98

Environmental Protection Agency

Regutation of Trichloroethylene for Vapor Degreasers

under Section 6(a} of the Toxic Substances Control Act 0G/01/16 09/26/18 03/19/17

Risk Management Program Modernization 13/04/15 02/19/16 03/14/16 01/13/17

Withdrawn
04/03/17

Federal Plan for Regulating Greenhouse Gas Emissions

from Electric Gererating Units 04/30/15 O7/26/15 10/23/15

PCB (Polychlorinated Biphenyls) Use Authorizations

Update Rute 02/07/14 04/07/14

National Emissi dards for Hazardous Air
Pollutants (NESHAP): Brick and Structural Clay Products 06/12/13 01/16/14 12/18/14 10/26/15
and Clay Products

Rule proposed
rule wfo comp-
letion of SBREFA
panel report

Petrofeum Refinery Sector Risk and Technology Review

and New Source Performance Standards osfo4/1

06/30/14 12/01/15

Rute proposed o4y1312
Greenhouse Gas Emissions from Electric Utility Steam rute wjo comp-
Generating Units 06/09/11 tetion of SBREFA 04/14/13 01/08/14
06/02/14
panel report

Report on the Regulatory Flexibility Act FY 2018 69
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Table D.1 SBREFA Panels Convened Through FY 2018
' Date Final Rule.
Published

Notice of

Formaldehyde Emissions from Pressed Wood Products 02/03/11 04/04/11 08/10/13 07/27/16

National Emission Standards for Hazardous Air
Poliutants for Coal- and Oit-fired Electric Utility Steam 1027110 03/02/11 05/03/11 02/16/12
Generating Units

Pesticides: Rec fed fonof fons for insect
Repellents

! 11/16/08 01/15/10

Pesticides; Certification of Pesticide Applicators

4,
(Revisions) 09/04/08 11/03/08 08/24/15 01/04/17

Renewable Fuel Standards 2 07/08/08 08/05/08 05/26/09 03/26/10

Engines/Equipment

Non-Road Spark: 10/17/06 05/18/07

Federal Action Plan for Regional Nitrogen Oxide/Sulfur

& ) 8
Dioxide (2005 Clean Air interstate Rule)} 04/27/05 06/27/05 8/24/05 04728/08

Cooling Water Intake Structures Phase Hi Facilities 02/27/04 04127104 11/24/04 06/15/06

12/20f02 01/05/04

Lime Industry - Air Poltution 01/22/02 03/25/02

Construction and Devel Effluent Limitati Withdiawn
v {07/16/01 10/12/01 06/24/02
Guidelines /151 2y 124f 04/26/04

T0 FY 2018  Report on the Regulatory Flexibility Act
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Table D.1 SBREFA Panels Convened Through FY 2018

Date
Convened

Stage 2 Disinfectant Byproducts; Long Term 2 Enhanced 08/11/03 01/04/06

0472500 06/23f00

Surface Water Treatment 08/18/03 01/05/06

Concentrated Animal Feedlots 12/16/99 04/07/00 01/12/01 02/12/03

Lead Renovation and Remodeling Rule 11/23/99 03/03/00 01/10/06 04/22/08

10/05/01
08/14/02

Recreational Marine Engines 06/07/9% 08/25/99

11/08/02

Light Duty VehiclesfLight Duty Trucks Emissions and

Sulfurin Gas 08/27/98 10/26/98 05/13/99 02/10/00

Long Term 1 Enhancad Surface Water Treatment 08/21/98 10/19/98 04/10/00 01/14/02

Section 128 Petitions 0623798 08/21/98 09/30/98 05/25/9%

06/09/98 05/10/00

09/10/03
01/13/99

Centralizad Waste Tt Effluent Guideli 11/06/97 01/23/98 12/22/00

ayasior

01/09/98 12/08/99

Stormwater Phase i} 06/19/97 08/07/97

Nonroad Diesel Engines 03/25/97 05/23/97 09/24/97 10/23/98

Sae Appendix G for abbreviations.

Report on the Regulatory Flexibility Act FY 2018 71
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Appendix B

Memorandum from Major L. Clark, Il, Acting Chief
Counsel for Advocacy, U.S. Small Business
Administration, to Heads of Agencies re Implementation
of Executive Orders 13771, “Reducing Regulation and
Controlling Regulatory Costs,” and 13777, “Enforcing
the Regulatory Reform Agenda” (March 30, 2017)



orriceoF apvocacy —— MEMORANDUM

TO: Heads of Agencies

FROM: a;or C!ack, III Acting Chief Counsel for Advocacy, U.S. Small
Busmess Administration

DATE: March 30, 2017

SUBJECT: Implementation of Executive Orders 13771, “Reducing Regulation and
Controlling Regulatory Costs,” and 13777, “Enforcing the Regulatory
Reform Agenda”

As required by Excentive Order (EOY 13272, Tam writing to advise vou of the activities ol the
Office of Advocaey (Advocaey) related W recent Exeeutive Orders on the reduction of
regulatory burdens and offer additional assistance related o these new policies. Advocaey
strongly endorses the prineiples and policies of these Executive ()ulus and wrges that they be
implemented consistent with the Regulatory Flexibility Act (REAYY in order 1o reduee the
regulatory burdens und the dispropartionaie impucts of regulations on small entities.

Congress established the Otfice of Advocacy under Pub. 1., No. Y4304 10 advocate the views of
small emtities betore federal ageneies and Congress. Because Advocacy is an independent aflfice
within the U.S. Small Business Administuaiion (SBA). the views L\pu\wd by Advocacy do not
pecessarity reflect the position ol the Administration or the SBA The RFA, as wmended by the
Small Business Regulatory Enforcement Fairess Act ol 1996 (SBREFA). gives small entities
{businesses, organizations. and local governments) a voice in the Tederal rulemaking process and
requives agencies to consider the impaets of thelr rulemakings on simall entities, Under EO
13272, Advocaey provides training o agencies on the RFA,

Over the coming months, Advocacy will be muking available additional assistance and tools o
implement Executive Orders 13771 and 13777 and engaging in outreach o small entities to
identily opportunities to reduce burdens on small entities. Advoeaey will also e seeking
additional opportunities to train policy officials and regulatory staff on the REA and is
importance in the implementation of these BOs.

! Executive Order 13272, signed August 13, 2002 {67 Fal. Reg. 33461 {August 16, 2002} Section 24n) reyuires the
Chief Counsel fir Advocaey to mnotily ageney heads from ime 1o time of the requirerents of the | Regukitory
Flexibifity] Act”

TRUSC S 60 on sy

IS LS $ 03, et s

GEFICE OF ADVOLACY

AR gaire RO

07 Jrd Strest, SWTHE 1174 1 Washiaglon. BF 204361 2
wera sha gx;v,’u(wncacy

iy | -S40 fae
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1

To indtiate Advocacy assistunee o your ageney in the implomentation of 10 {3771, BO 13777,
andd the Regulatory Flexibility Aet. please provide me with the names of the officials vou have
designated as the Regulatory Policy Officer, named under BEOr 12866, seetion a2, and the
Regulatory Reform Officer. named voder FO 13777, section 2.

This information should be sent w Charles Maresen, Director of Interagencey AfTairs, SBA Office
of Advocacy. Charl ov. as it is available, Please also contaet me or Mr.
Maresea i you have any questions about this memerandum or your ageney™s complinnee with
the RFAL

Fhank you for your consideration ol these requests, ook forward to o productive effon 1o
reduce the regulatory burdens on small entities,

cer Dominie Mancini. Acting Adiministrator
Office of Information and Regulatory Affirs
Otfice of Management and Budgat

OFFICE OF ADVOCACY

Sk SNSRI
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Office of Advocacy Legislative Priorities for Chief
Counsel Darryl L. DePriest
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OFFICE OF ADVOCACY LEGISLATIVE PRIORITIES

R

k4

Office of Advocacy
Legislative Priorities for Chief Counsel Darry! L. DePriest

Indirect Effects

Under the RFA, agencies are not currently required to consider the impact of a proposed
rule on small businesses that are not directly regulated by the rule, even when the impacts are
foreseeable and often significant. Advocacy believes that indirect effects should be part of the
RFA analysis, but that the definition of indirect effects should be specific and limited so that the
analytical requirements of the RFA remain reasonable.

» Amend section 601 of the RFA to define “impact” as including the reasonably
foreseeable effects on small entities that purchase products or services from, sell
products or services to, or otherwise conduct business with entities directly regulated
by the rule; are directly regulated by other governmental entities as a result of the
rule; or are not directly reguiated by the agency as a result of the rule but are
otherwise subject to other agency regulations as a result of the rule.

Scope of the RFA

Currently, the requirements of the RFA are limited to those rulemakings that are subject to
rotice and comment. Section 553 of the Administrative Procedure Act (APA), which sets out
the general requirements for rulemaking, does not require notice and comment for interim final
rulemakings, so agencies may impose a significant economic burden on small entities through
these rulemalkings without conducting an Initial Regulatory Flexibility Analysis (IRFA) or Final
Regulatory Flexibility Analysis (FRFA). Advocacy believes the definition of a rule needs to be
expanded to include interim final rulemakings that have the potential to impose economic
burden on small entities.

Further, the IRS regularly promulgates rules that are costly and complicated for small
businesses. However, the IRS contends that it has no discretion in implementing legislation and
that the agency has little authority to consider less costly alternatives under the
RFA. Therefore, the IRS often does not analyze the cost of its rules to small business under the
RFA. ‘In the absence of the IRS considering the impact of its rules under the RFA, Congress
should require the Congressional Budget Office (CBO) to provide small business cost and
paperwork burden estimates for pending tax legislation. This would heip ensure that tax writers
and the public are aware of the compliance burden in addition to the fiscal consequences.

Finally, the RFA has its own definition of information collection. However, this definition is
identical to the Paperwork Reduction Act (PRA) (35 USC 3501, et. seq.). A cross-reference to
the PRA would allow Advocacy to rely on OMB's existing implementing regulations (5 CFR 1320}
and guidance.

= Require RFA analysis for all interim final rulemakings with a significant economic impact
on a substantial number of small entities.
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» Require CBO to score proposed tax legislation for the estimated costs and paperwork
burden to small business,

+ Amend the conditions for IRS rulemakings to require an IRFA/FRFA to reference the
PRA.

Quality of Analysis

The Office of Advocacy is concerned that some agencies are not providing the information
required in the IRFA and FRFA in a transparent and easy-to-access manner, This hinders the
ability of small entities and the public to comment meaningfully on the impacts on small entities
and possible regulatory aiternatives. Agencies should be required to include an estimate of the
cost savings to small entities in the FRFA, In addition, agencies should have a single section in
the preamble of the notice of proposed rulemaking and notice of final rulemaking that lays out
clearly the substantive contents of the IRFA or FRFA, including a specific narrative for each of
the required elements.

» Require agencies to develop cost savings estimates,

¢ Require a clearly delineated statement of the contents of the IRFA and FRFA in the
preamble of the proposed and final rule.

Quality of Certification

Some agencies’ improper certifications under the RFA have been based on a lack of
information in the record about small entities, rather than data showing that there would not be
a significant impact on a substantial number of small entities, A clear requirement for threshold
analysis would be a stronger guarantee of the quality of certifications.

« Require agencies to publish a threshold analysis, supported by data in the record, as
part of the factual basis for the certification.

SBREFA Panels

The Department of Interior's Fish and Wildlife Service consistently promulgates regulations
without proper economic analyses. Advocacy believes the rules promulgated by this agency
would benefit from being added as a covered agency subject to Small Business Advocacy
Review Panels.

Advocacy also belleves that some recent SBREFA panels have been convened prematurely.
SBREFA panels work best when small entity representatives have sufficient information to
understand the purpose of the potential rule, likely impacts, and preliminary assessments of the
costs and benefits of various alternatives. With this information small entities are better able to
provide meaningful input on the ways in which an agency can minimize impacts on small
entities consistent with the agency mission. Therefore the RFA should be amended to require
that prior to convening a panel, agencies should be required to provide, at a minimum, a clear
description of the goals of the rulemaking, the type and number of affected small entities, a
preferred alternative, a series of viable alternatives, and projected costs and benefits of
compliance for each alternative.
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« Require SBREFA panels under RFA Section 609(b) for the Department of the Interior’s
- Fish and Wildlife Service.

« Require better disclosure of information including at a minimum, a clear description of
the goals of the rulemaking, the type and number of affected small entities, a preferred
alternative, a series of viable alternatives, and projected costs and benefits of
compliance for each alternative to the small entity representatives.

Retrospective Review

In addition to the existing required periodic review, agencies should accept and prioritize
petitions for review of final rules. They should be required to provide a timely and effective
response in which they demonstrate that they have considered alternative means of achieving
the regulatory objective while reducing the regulatory impact on small businesses. This
demonstration should take the form of an analysis similar to a FRFA,

» Strengthen section 610 retrospective review to prioritize petitions for review that seek to
reduce the regulatory burden on small business and provide for more thorough
consideration of alternatives.

The Office of Advocacy was established by Public Law 94-305 to represent the views of
small businesses before federal agencies and the U.S. Congress. Advacacy is an independent
office within the U.S. Small Business Administration (SBA), so the views expressed by Advocacy
do not necessarily reflect the views of the SBA or the Administration.
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Chairman LANKFORD. Mr. Clark, thank you very much. I am
going to defer my questions to the end of this panel and recognize
the Ranking Member of the Subcommittee, Senator Sinema.

Senator SINEMA. Thank you so much, Chairman.

Major Clark, thank you so much for being here.

Small businesses, of course, as I mentioned in my opening re-
marks, are the backbone of the Arizona economy, with over 99 per-
cent of all businesses in Arizona being small businesses. What sort
of outreach and interaction has the Office of Advocacy had with Ar-
izona small businesses over the last year?

Mr. CLARK. Thank you very much, Senator, for your question.

The Small Business Office of Advocacy actually was in your great
State on May 1. We had a regional regulatory roundtable. We had
a tremendous amount of participation from businesses from a
cross-sector of the Arizona economy, and we were able to walk
away with some very good insight into some of the issues that are
impacting those businesses.

In addition to that, we have a regional advocate who is a full-
time Advocacy employee, who was assigned to your great State,
and she is housed in Phoenix. And she is, on a daily basis, reaching
out to small businesses across the State.

Senator SINEMA. Thank you so much.

As we have noted earlier, in the last decade, Advocacy has had
a few stumbles and invited some controversy. I am not interested
at all in going back to the past to assign blame, but those situa-
tions do have an impact on the bearing of the Office of Advocacy.

I believe that your mission is incredibly important, and what you
say should be respected and not disregarded. So what kinds of ac-
tivities do you think the Senate could do to restore faith in the
work that Advocacy does?

Mr. CLARK. Thank you very much for your question.

The Senate, as we move through this process, we interact very
closely with staff, and we are available to hold roundtables. We are
available to talk on an individual basis with small businesses that
may have various problems.

So part of what we suggest that could happen is to increase that
process so that we are more available to the small business com-
munity and to your constituents with problems that they may
have.

Senator SINEMA. Thank you.

Outdoor tourism is an important piece of the Arizona economy.
It is actually my favorite, and as we will hear later from Mr.
Baumann during the next panel, regulations are important for
businesses that depend on a diverse ecosystem and a healthy envi-
ronment.

So I have heard criticisms, as I am sure you have, that the Office
of Advocacy tends to favor traditional businesses when interacting
with Federal agencies.

So how does the Office of Advocacy determine a position when
small business interests are perhaps at odds with each other with-
in one community?

Mr. CLARK. Thank you, Senator.

One of the things we do in that process is not to make a judg-
ment as to which industry is more important than the other indus-
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try. We gather the information, and we submit that information to
the agencies. That information is either submitted in the form of
a formal comment letter, or that information is submitted to the
agency as part of an interagency communication. But we place re-
sponsibility on the agency to ultimately make the decision regard-
ing those competing interests.

Senator SINEMA. Thank you.

Those are the only questions I have at the given moment. So
thank you so much, Mr. Chairman, I yield back.

Chairman LANKFORD. Senator Rosen.

Senator ROSEN. Thank you. Thank you so much for being here.
We really appreciate your time and your work.

In Nevada, we have over 250,000 small businesses. Our State is
barely 3 million people, so it is quite a lot, and we have over 70,000
minority-owned businesses and 80,000 women-owned businesses in
Nevada.

So when you are going and doing your outreach, are you includ-
ing minority- and women-owned businesses? What are you finding
aﬁg sgme of the obstacles that maybe they are subject to from your
office?

Mr. CLARK. Thank you very much, Senator.

Yes, we do—we include anyone who wants to come to our
roundtables and to provide information to us. We send out informa-
tion through the various small business trade organizations. We
publicize the roundtables. We used SBA to send information out to
their stakeholders.

So the roundtables are open to the public. We make a special ef-
fort to reach out to small business, the minority business groups,
trying to get them——

Senator ROSEN. Do you have a list of action items after and then
follow up with the folks on the roundtable?

Mr. CLARK. Yes.

Senator ROSEN. So are we able to see some of those for Nevada?

Mr. CLARK. Sure. You are able to see those.

After each roundtable, we come back to the office, and we provide
the action items for each individual advocate in terms of the area
of concern.

My specialty is in procurement and acquisition. I can honestly
share with you that I have a tremendous number of questions from
small business and minority businesses regarding the Federal Gov-
ernment’s procurement process. What I attempt to do with each of
those is to go back to the small business, talk with them more spe-
cifically about what their concerns are and, where appropriate,
refer that information to the appropriate agency.

Senator ROSEN. Do you see any trends as you have gone around
the country having these? Are you seeing common threads of obsta-
cles or opportunities for small businesses, especially minority- and
women-owned?

Mr. CLARK. Well, the trends that we see as we have gone so far
clearly are trends related to some of the burdensome parts of the
regulation.

As I said, we were in Arizona on May 1st, and one of the things
that came out of that was some small businesses very much con-
cerned with the duplicity of requirements. That they are actually
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bidding on work with the Federal Government, and they have to
provide the same information to each Federal agency as opposed to
having a centralized one-stop shop where that information can ac-
tually be downloaded.

Senator ROSEN. So we might benefit from doing something like
the common application, like they do for college, maybe?

Mr. CLARK. Well, at one point in time, the Office of Advocacy did
propose what we called a one-stop-shop type of form, type of proc-
ess, where this information would be catalogued and collected and
then disseminated to the appropriate agencies as needed.

But with resources and changes in time and everything, that
issue kind of died on the vine. But that is one of the things that
small businesses are telling us. They just have to continue to fill
out these same forms, provide the same——

Senator ROSEN. It seems like it would be more economical to
spend the time to put it together.

Mr. CLARK. Yes.

Senator ROSEN. But I have another quick question before my
time runs out. In Nevada, we have legalized marijuana, so we have
so many small businesses and entrepreneurs coming to our State
who are selling about $50 million worth of medical marijuana each
molnth, and so our marijuana businesses have lack of access to cap-
ital.

So I know that you have to research and advocate for small busi-
nesses against regulations that undercut growth opportunities. Do
you believe that the growth of legally operating cannabis busi-
nesses is stifled because of existing laws, regulations, and appro-
priations riders?

Mr. CLARK. Senator, that is a difficult question.

We have not actually studied the issue of marijuana in that re-
gard, and we have not because the Federal Government has not yet
legalized it. So we do, in conversations with a lot of businesses, get
inquiries as to what they can do and how they can do it, but to ac-
tually do an analysis of it, we have not yet done that.

I am sure that as soon as the Federal Government decides to le-
galize this substance, we will begin to study its impact and the
ability to use it in a more economical context within the State.

Senator ROSEN. Do you believe that cannabis entrepreneurs
would benefit from just small business, some of the templates and
frameworks and those things that you provide? They are operating
legally within many of our States. Just an opinion.

Mr. CLARK. These types of businesses can benefit from some of
these types of things, but, again, because this issue is an issue that
has not reached the surface of being legalized, we have actually
stayed away from trying to advise these businesses on these par-
ticular aspects.

Senator ROSEN. Thank you.

I went over my time. Sorry.

Chairman LANKFORD. You are fine. It is a unique challenge deal-
ing with a Schedule I drug on the Federal side and then also know
that some States have said, including my own—that have said they
will not allow it, and the Federal Government and the FDA con-
tinues to study it and say there is no medicinal gain from this
product. It is a Schedule I drug. So I get it.
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The science and whether it is SBA or whoever it is continues to
be able to deal with that.

Senator ROSEN. It is a juggling act.

Chairman LANKFORD. It is. Thank you.

Recognize Senator Ernst.

Senator ERNST. Thank you, Mr. Chairman, and thank you also
for our witnesses for being here today.

The SBA Office of Advocacy plays a critical role as an inde-
pendent voice for small businesses within the Federal Government,
and I look forward to our discussion on a number of the issues that
are really important to Iowans and all Americans engaged in small
business.

Mr. Clark, a few years ago, while the EPA’s Waters of the U.S.,
or WOTUS rule, was being developed, Advocacy found that the
EPA and the Army Corps improperly certified the rule, meaning
the agencies claimed it would not have a significant economic im-
pact on a substantial number of small entities, while Advocacy be-
lieved it would.

Along with Senator Sinema, I have introduced legislation that
would give small businesses a stronger voice in the regulatory proc-
ess. It is called the Prove It Act, and in the event that there is a
difference of opinion between an agency and the Office of Advocacy
on the economic impact of a rule on small businesses, like we saw
with the WOTUS rule and several others, the Prove It Act would
give Advocacy the opportunity to request that an agency take a sec-
ond look at its analysis.

As Acting Chief Counsel for Advocacy, would this be helpful to
have at your disposal?

Mr. CLARK. Thank you, Senator.

Any assistance that we can get to improve the process, as we
have been doing over the years, would be very helpful.

We have worked over the years very closely with OIRA to actu-
ally get more involvement, more direct involvement with agencies
in part of their rulemaking, and so the Prove It Act becomes just
another piece of that, which strengthens that whole process.

In addition to having the agency look at this, as you may know,
if the rule goes final, as a final rule, small businesses and small
business trade organizations do have an opportunity to challenge
the rulemaking in court in terms of the certification being im-
proper.

So there are some tools out there, and the Prove It Act adds to
that tool base.

Senator ERNST. Thank you.

And I do believe it is a very important tool for Advocacy to have
in their toolbox because, certainly, it is much harder to undo some-
thing, especially through the court system, than to have an agency
go back and relook its analysis with certainly some important in-
formation from our stakeholders and those small businesses. Once
it is put into place, it is just so hard to go back and undo.

So we would like to make changes, as necessary, before our rule
becomes finalized. So I appreciate that perspective.

And then, Mr. Clark, as well, unlike large companies with legal
teams, most of our small businesses do not have the resources
available to ensure that they are actually in compliance with a
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number of our Federal regulations. So what steps can we take to
ensure that small businesses are aware of new guidance and regu-
lations that are coming from the Federal Government, and how do
tllley ‘l;now what is required of them? So how can we help them
along?

Mr. CLARK. Yes, Senator. One of the things that agencies in rule-
making as it relates to small business, they are supposed to pub-
lish a small business guide, which further explains what that rule
is about and how compliance should occur within that rule.

So, in addition to that, one of the things that we do in the Office
of Advocacy is to publish and put out and send out to our stake-
holders, new rules that have come out and request and ask for any
questions that may come from small businesses regarding compli-
ance.

Part of our responsibility is to continue to make information
available to our stakeholders and make sure that they understand
what the terms and conditions of those rules are, and we have that
through roundtables. And we send out various other communica-
tion to stakeholders.

Senator ERNST. Very good.

Do they sign up for maybe an email, newsletter, or what are
some of those other means of reaching that?

Mr. CLARK. Yes. We have a very extensive listserv where it does
not cost anyone to sign up. It is free, and we periodically, usually
on a weekly basis, send out information to those who are on that
listserv.

Senator ERNST. Very good.

My time has expired, but again, I want to thank you very much
for the great work you do on behalf of our small businesses. Thank
you.

Mr. CLARK. Thank you.

Senator ERNST. Thank you, Mr. Chair.

Chairman LANKFORD. Mr. Clark, thank you again for having a
roundtable in Oklahoma and getting a chance to hear from busi-
nesses in my State as well as all over the country. Thanks for con-
tinuing to do that.

Let me drill down on a couple of things. The Small Business Reg-
ulatory Enforcement Fairness Act, commonly only internally known
as SBREFA—no one else in the world would know SBREFA, but
the SBREFA panels that are out there probably could use some
scrubbing and some improvement. Give us some ideas. What would
improve the process for SBREFA panels getting more input from
small businesses in a more efficient way?

Mr. CLARK. Thank you, Mr. Chairman.

I think one of the things that can improve that whole process is
to be more selective in terms of the small businesses that are actu-
ally participating, but also keeping in mind that the SBREFA
panel is time consuming for businesses that have to come in and
take time from their work schedule, from their business of trying
to keep their economy going and so forth. So we have to be aware
of that and try to make sure that this panel is very adaptive to the
needs of the small businesses, but making sure also that the panels
reach out to those businesses that can provide the best information
in terms of the proposed rule.
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Chairman LANKFORD. So we have tens of thousands of small
businesses across the country. Do you find that these same busi-
nesses or types of businesses get tapped to be able to come back
over and over again, or is that being spread out so more voices are
coming to the table?

Mr. CLARK. I do not have a direct answer for you at this time.
I will be happy to provide that answer to you in written form.

But in talking with the attorneys in our office that handle the
SBREFA panels, it would appear—and this is anecdotal, but it
would appear that there are different small businesses being
tapped for different issues for the panels.

Chairman LANKFORD. So EPA, OSHA, and CFPB are the only
agencies required to do SBREFA panels; is that correct?

Mr. CLARK. That is correct.

Chairman LANKFORD. Does that need to be broadened? Would it
help more agencies to be able to actually have more intentional
focus on the effect in small business?

Senator ERNST. Well, Chairman Lankford, in one of our legisla-
tive priorities, we had actually recommended that IRS be included
in that panel process, and subsequent to that recommendation, we
have worked with OIRA and with IRS to have a memorandum of
understanding where IRS now has been much more aggressive in
doing the analysis that is necessary for regulatory compliance, and
we think at this particular point in time, we need to see how that
new involvement with IRS and with OIRA somewhat watching that
process evolve.

Our attorney for IRS basically has told me that he is very
pleased with the information and the data he is now receiving from
IRS.

We did mention Fish and Wildlife as another component or an-
other agency that needed to perhaps be subjected to the panel proc-
ess, but it would just be those two and again would kind of rec-
ommend that IRS be removed from that consideration until we get
a better feel for how they are complying with this memorandum of
understanding.

Chairman LANKFORD. You probably know that this Committee is
the Committee that met with IRS frequently and had a lot of mail
back and forth and phone calls and meetings back and forth to be
able to move IRS and OIRA to form that memorandum of under-
standing. There is no reason they should have been excluded from
that process decades ago. I am pleased that they are actually en-
gaged with it now.

I visited with the Secretary of Treasury multiple times to find
out how that is going, and at this point, he said, “We are working
through the process, but it seems to be going well.” So it is good
to be able to hear on your side of it as well that you are getting
the information.

I would suggest

Mr. CLARK. Chairman Lankford, I did not mean to cut you off.
I just want to thank you and the Committee for that effort because
we have labored for a long time trying to get IRS into the regu-
latory fold, so we appreciate all the effort that was led by you and
your staff and the Committee.
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Chairman LANKFORD. Well, we have a ways to go to be able to
handle multiple other things.

You also have a recommendation about indirect costs. Help me
understand a little bit more what you are saying on the direct is
already taken into account but the indirect cost as well.

Mr. CrLARK. Yes. The indirect costs—the direct costs are taken
into account. What we are saying with indirect costs is that there
is an impact on businesses beyond the basic level, the direct level.
We are not sure how far down there should be an accounting of
that impact, but clearly, at the second level or the next level down,
there should be some consideration by the agency of the impact of
their rule on those levels of businesses.

Chairman LANKFORD. I would assume small businesses do not
spend all their time charting out what is a direct cost and what is
an indirect cost. They just know the impact on their business. So
I do think that is a wise thing to do.

There has also been some conversation about defining significant
rule for agencies to be able to look at their impact on small busi-
nesses. Do you think there is a need to update the definition or to
clarify the definition for significant rule?

Mr. CLARK. One of the things that we have talked about at the
staff level is to try to keep that definition as flexible as possible.

One of the things that we would like to do is to give agencies as
much flexibility in its rulemaking to actually put the parameters
around what is significant within their mission and within what
they are actually doing.

So, at this time, we would, again, at the staff level, suggest that
we not try to put a more definitive context into what constitutes
a significant rule.

Chairman LANKFORD. Well, let us have some dialogue on that be-
cause it is not always the clearest of definitions when you allow
each agency to kind of define it on their own, and for someone to
say I do not really think this is all that significant to small busi-
nesses when small businesses start calling you from all over the
country and call our offices from all over our States saying, “We
are about to have a rule come down to us that is significant to us
that the agency says is not,” and so trying to be able to provide
some assistance to agencies to be able to know if you have an effect
on small businesses, you need to at least engage with small busi-
nesses early on to know how to mitigate this, or if there is an easi-
er way to handle this without having to impose it.

Mr. CLARK. Yeah. One of the ways we have handled that—and
it is true that we get those calls as well, and one of the things that
we try to do with that agency regardless of how they define that
rule as significant is to provide them with data and ask that they
also do outreach to these businesses so they can better understand
the impact of what they are proposing.

So better data, more outreach, I think bring the agency closer in
to understanding the impact of their proposed regulation on small
business.

Chairman LANKFORD. How do you measure your success when
you reach out to agencies when a small business or group of busi-
nesses contacts you and says this is a problem? You start con-
tacting agencies. You do not have the ability to reach in the agency
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and say thou shall or thou shalt not. You are bringing advice to
them. How do you measure your success for the sake of those small
businesses that you are advocating for?

Mr. CLARK. Well, Chairman Lankford, you mentioned earlier in
your statement, I believe, that most agencies do not necessarily
want to harm small business, and over the years, I found that to
be true as well, that there is a genuine desire to try to be as posi-
tive as they can with small businesses.

I found, again, in the areas that I work in that these agencies
welcome the opportunity to ensure that they have minimized the
impact as much as they can on small businesses.

So the measure of success is a measure, to some extent, how
those agencies do in fact change their regulations based on our rec-
ommendations, how those agencies use the data that we suggest or
we urge them to use to measure alternatives for that particular
rule.

Chairman LANKFORD. Would there be a benefit to a greater use
of advanced notice of proposed rulemaking to get more small busi-
nesses involved in the process earlier and to have the option for
them to be able to just contribute ideas without it having to be a
combative process of trying to be able to work through final text?

Mr. CLARK. Yes, Chairman. I think the advanced notice of pro-
posed rulemaking continues to be a useful tool and should be ex-
panded so that agencies can, at an early stage, get input from
small businesses.

Chairman LANKFORD. Since most small businesses do not have
a counsel on staff sitting next to them each day and they are not
reading the Federal Register every day, is there a benefit to getting
a plain language text to explain a regulation? So when a regulation
comes out and they do see it come out, that there is a simple, clear
way to be able to say this is what this regulation is all about? If
they want to get more detail on it, they can see it, but at least
there is a simple way, whether it is posted on social media or
whether it is emailed out. But it is a simple, plain English way to
be able to see what a regulation is.

Mr. CLARK. I think the agency in its advanced notice of proposed
rulemaking should be able to do that.

But in addition to that, we in the Office of Advocacy, as we pub-
lish what we call—we have something called a “reg alert,” and in
that reg alert, we basically attempt to put plain language in as to
what this rule is about and give them information as to who to con-
tact and actually contact us as well if they have additional con-
cerns or additional inputs into that process.

Chairman LANKFORD. Is that something the agency should just
do on their own, though, as well?

Mr. CLARK. I think——

Chairman LANKFORD. I mean, I am talking not the advanced no-
tice, but at the end. Here is the new regulation. Here is simply
what it is. It would be helpful with the advanced notice as well,
but

Mr. CLARK. Well, the agencies are required on a final rule, if the
final rule is impacting small business, they are supposed to develop
a small business guide, which is published separate from that.
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But, as you said earlier, many times small businesses are just
not waiting in their living room for this guy to come forward.

So what we try to do in our regulatory alert is to actually send
this out, a much shorter form, but in words that these businesses
can read as they are at the stoplight or wherever they may be mov-
ing about.

Chairman LANKFORD. One last question for me, and I will ask
Senator Sinema if she has any other final wrap-up questions for
you as well.

Does the Office of Advocacy get requests from businesses on
issues of First Amendment, speech, religious liberty, any of those
things? Do you get small businesses contacting you saying I have
an issue on a regulatory side or an issue dealing with, for instance,
religious liberty?

Mr. CLARK. I have not seen that type of inquiry from small busi-
nesses, and I would be happy to poll and to talk with our other ad-
vocates. But that issue or those issues have not actually come to
my attention, and I have been there since 1998. I cannot remember
how long, but I have been there for a while.

Chairman LANKFORD. Long enough to say that you have been
there a while.

Mr. CLARK. Yeah.

Chairman LANKFORD. Twenty-one years is a pretty good run.

Mr. CLARK. Thank you, Senator.

Chairman LANKFORD. Senator Sinema, any final questions?

Mr. Clark, thank you for being here, and thanks for your con-
tinuing work for 21 years to continue to be able to help us as we
go through this journey and help small businesses.

Mr. CLARK. Thank you very much.

Chairman LANKFORD. And we will call up our second panel and
give a short break to be able to transition the table.

[Pause.]

At this time, we will proceed to the testimony from our witnesses
on the second panel. Thank all of you for being here. You have all
given up time to be able to come away to be able to be a part of
this dialogue, and we appreciate very much you being here.

Dr. Winslow Sargeant is the Senior Vice President for Partner-
ships at the International Council for Small Business. He is also
a managing director with S&T, an early stage investment firm for
small and innovative companies; 2010 to 2015, Dr. Sargeant served
as Chief Counsel at the SBA Office of Advocacy, so you may know
a little bit about this topic today. Thanks for coming back and help-
ing us.

John Arensmeyer is the founder and CEO of Small Business Ma-
jority, an organization that addresses policy concerns facing its en-
trepreneurial members. Thank you as well for being here.

And Jeanette Hernandez Prenger is the founder, CEO, and Presi-
dent of ECCO Select, a talent acquisition and advisory consulting
company. She is also a member of the Latino Coalition Women Im-
pacting Public Policy, the Greater Kansas City Chamber of Com-
merce, and several other community groups. Thank you as well for
being here.

Rick Baumann is the founder and owner of Murrells Inlet Sea-
food in Murrells Inlet, South Carolina.
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We do not have a lot of those companies in Oklahoma, just by
the way, just to let you know.

He is also a board member of the South Carolina Small Business
Chamber of Commerce, a partner in the American Sustainable
Business Council.

All of you, we very much appreciate for you taking the time to
be able to be here today.

We are using a timing system that you will see in front of you.
You will also see a wonderful talk button that is probably not lit
up, but if you will push that button, it will light up, and that will
turn your microphone on. I would suggest you only have it on when
you are speaking because they are exceptionally sensitive and will
pick up everything in our conversation.

Dr. Sargeant, you are up first. We are pleased to be able to re-
ceive your testimony.

STATEMENT OF WINSLOW SARGENT, Ph.D., SENIOR VICE
PRESIDENT FOR PARTNERSHIPS, INTERNATIONAL COUNCIL
FOR SMALL BUSINESS, GREAT FALLS, VA

Dr. SARGEANT. Chairman Lankford, Ranking Member Sinema,
and members of the Homeland Security and Governmental Affairs
Subcommittee on Regulatory Affairs and Federal Management, I
am honored to be here today to present testimony to you as a
former Chief Counsel for the Office of Advocacy of the U.S. Small
Business Administration.

As I look back upon my time at the Office of Advocacy, I reflect
on the importance of this institution. To truly be the advocate for
small business, it takes all three pillars: outreach, regulatory over-
sight, and research. By monitoring Federal regulations, advocating
on behalf of small business, conducting research to help facilitate
small business growth, and reaching out to small businesses across
the country to hear concerns and learn about the best practices, the
office proves it is not only a necessity, but also invaluable.

By supporting the SBA Office of Advocacy, you are standing be-
hind government’s most important office for the American small
business owner.

Congress created Advocacy in 1976 to give a voice to small busi-
nesses that were not being considered during the rulemaking proc-
ess. As small businesses advance into the Fourth Industrial Revo-
lution, so too must the laws that come from Congress.

While I know that there are numerous pieces of legislation from
many of the members sitting here today, Congress must not only
craft legislation that provides flexibility for small business and con-
sider the impacts, but also, it must pass these important building
blocks for the Office of Advocacy.

There are a number of legislative changes that would strengthen
the support that small businesses receive in the regulatory process
as well as Advocacy’s ability to represent them.

I would encourage lawmakers to modify Section 609 of the RFA
to require more detailed notification in advance of a SBREFA panel
and also to allow for judicial review when a panel is not convened.

In addition, I support adding a section to the RFA analysis to in-
clude indirect effects by broadening the definition of impact in Sec-
tion 601.
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And, finally, I would recommend that agencies do a mandatory
follow-up on Section 610 to ensure that post-review necessary
changes are made in a timely manner.

Hindsight is 20/20 and waiting 10 years to look at a rule could
be 5 years too late.

During my time at Advocacy, we began to look at the role of
small businesses in the international economy, representing the
views and interests of small businesses before foreign governments
and international entities. I believe Advocacy’s representation of
small business in trade initiatives should be codified.

Rule-writing authority for the Office of Advocacy has been a topic
that has been often discussed, and, on the surface of it, the pro-
posal has merit. The authority would offer the ability for qualified
Advocacy staff to use their expertise to help facilitate better rules.

Rule writing does require additional resources, extra personnel—
attorneys, economists, and other staff—and a re-tweaking of the re-
lationship Advocacy would have with OMB.

As a rule writer, Advocacy would be subject to the annual pub-
lishing of the regulatory agenda.

Let me be clear. Advocacy would have to follow the same rules
that it currently oversees. The watchdog would no longer be an
honest broker but the initiator of rules with no independent party,
besides Congress, to oversee it.

This monumental change must be vetted by experts and explored
if this powerful new tool is to be properly implemented.

As I continue to follow the regulatory landscape of our country,
it is imperative that we continue to promulgate rules that are
clear, transparent, and predictable, and so should the Office of Ad-
vocacy be a clear voice for small business, transparent in receiving
and delivering the small business point of view, and predictable,
knowing precisely the action the office should take on behalf of
small business.

So while I sit here before you today supporting ways to strength-
en the Office of Advocacy, I would caution you to not take this op-
portunity lightly. To put it bluntly, I and many other experts have
been talking about these same concerns: changes to the RFA, ex-
pansion into international matters, and rule-writing authority for
close to a decade.

On behalf of small business, we must take action.

Thank you, and I look forward to your questions.

[The prepared statement of Dr. Sargeant follows:]
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Chairman Rubio, Ranking Member Cardin, Members of the Small
Business Committee as well as Chairman Lankford and Ranking
Member Sinema and Members of the Homeland Security and
Government Affairs Subcommittee on Regulatory Affairs and Federal
Management, I am honored to be here today to present testimony to you
as a former Chief Counsel for the Office of Advocacy of the U. S. Small
Business Administration.

As T look back upon my time at the Office of Advocacy, I reflect on the
importance of this institution. To truly be the advocate for small
business, it takes all three pillars: outreach, regulatory oversight, and
research. By monitoring federal regulations, advocating on behalf of
small business, conducting research to help facilitate small business
growth, and reaching out to small businesses across the country to hear
concerns and learn about the best practices, the office proves it is not
only a necessity, but also invaluable.

By reauthorizing the SBA Office of Advocacy, you are standing behind
government’s most important office for the American small business
owner. Congress created Advocacy in 1976 to give a voice to small
businesses that were not being considered during the rule-making
process. As small businesses advance into the 4t Tndustrial Revolution,
so too must the laws that come from Congress. While I know there are
numerous pieces of legislation from many of the members sitting here
today, Congress must not only craft legislation that provides flexibility
for small business and considers the impacts, but also, it must pass these
important building blocks of the Office of Advocacy.

There are a number of legislative changes that would strengthen the
support that small businesses receive in the regulatory process as well as
Advocacy's ability to represent them. I would encourage lawmakers to
modify section 609 of the RFA to require more detailed notification in
advance of a SBREFA panel and also allow for judicial review when a
panel is not convened. In addition, I support adding a section to the
RFA analysis to include indirect effects by broadening the definition of
“impact” in Section 601. And finally, I would recommend that agencies
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do a mandatory follow up on section 610 to ensure that post-review
necessary changes are made in a timely manner. Hindsight is 20/20 and
waiting ten years to look at a rule could be five years too late.

During my time at Advocacy, we began to look at the role of small
businesses in the international economy, representing the views and
interests of small businesses before foreign governments and
international entities. I believe Advocacy’s representation of small
business in trade initiatives should be codified.

Rule writing authority for the Office of Advocacy has been a topic that
has been often discussed, and on the surface of it, the proposal has merit.
This authority would offer the ability for qualified Advocacy staff to use
their expertise to help facilitate better rules. Rule writing does require
additional resources, extra personnel (attorneys, economists, and other
staff) and a re-tweaking of the relationship Advocacy would have with
OMB. As a rule writer, Advocacy would be subject to the annual
publishing of its regulatory agenda.

Let me be clear—Advocacy would have to follow the same rules that it
currently oversees. The watchdog would no-longer be an honest broker
but the initiator of rules with no independent party, besides Congress, to
oversee it. This monumental change must be vetted by experts and
explored if this powerful new tool is to be properly implemented.

As I continue to follow the regulatory landscape of our country, it is
imperative that we continue to promulgate rules that are clear,
transparent, and predictable, and so should the Office of Advocacy be: a
clear voice for small business, transparent in receiving and delivering the
small business point of view, and predictable, knowing precisely the
action the office should take on behalf of small business.

So, while I sit here before you today supporting the Reauthorization of
the Office of Advocacy, T would caution you to not take this opportunity
lightly. To put it bluntly, I and many other experts have been talking
about these same concerns: changes to the RFA, expansion into
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international matters, and rule-writing authority, for close to a decade.
On behalf of small business, we must take action.

Thank you and 1 look forward to your questions.
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Chairman LANKFORD. And we look forward to getting a chance
to drill down on that more. Thank you for that.
Mr. ARENSMEYER.

STATEMENT OF JOHN ARENSMEYER, CEO AND FOUNDER,
SMALL BUSINESS MAJORITY, WASHINGTON, DC

Mr. ARENSMEYER. Thank you. Chairmen Rubio and Lankford,
Ranking Members Cardin and Sinema, and members of the Com-
mittee, thank you for inviting me here to speak today to you about
the reauthorization of the U.S. Small Business Administration’s Of-
fice of Advocacy and its role examining the impact of regulations
in our small business community.

At Small Business Majority, we empower America’s small busi-
ness owners and independent entrepreneurs to ensure they are a
key part of a thriving and inclusive economy.

We have a network of 58,000 small business owners across the
country, with six regional offices. We also work closely with more
than 1,000 local business groups to create a strong small business
voice in Washington and in State capitals and to deliver critical
education and resources to America’s job-creating entrepreneurs.

Before I founded Small Business Majority 13 years ago, I was a
small business owner myself. So I know firsthand how entrepre-
neurship can create lasting impact for both an individual and his
or her community. This is why we strongly urge you to reauthorize
the SBA’s Office of Advocacy. The office plays a necessary role for
our Nation’s entrepreneurs, independently representing the con-
cerns of small businesses across the Federal Government. It en-
sures that Federal regulations support robust entrepreneurial ac-
tivity without placing undue burdens on America’s small busi-
nesses. The office also plays a key role in guaranteeing policy-
makers have access to updated data on the small business commu-
nity and to inform and support the legislative process.

Additionally, we are glad the Senate Small Business Committee
unanimously approved the nomination of David Tryon as Chief
Counsel for the Office of Advocacy. With all due respect to interim
Chief Counsel Clark and the great work he has done, we urge the
full Senate to move forward with his nomination, as strong leader-
ship is fundamental to ensuring the office operates effectively. We
have had the pleasure of working with Winslow Sargeant and other
Chief Counsels when they held this position, and we look forward
to working closely with Mr. Tryon.

However, while we fully support the reauthorization of the Office
of Advocacy, it is important to remember that regulations per se
are not the enemy of small businesses. Business regulations are
neither all good nor all bad but are essential elements of a robust
economy and, therefore, must be evaluated on a case-by-case basis.

As such, the Office of Advocacy must exercise its authority in a
fact-based non-ideological manner, evaluating each regulation on a
cost-benefit basis, and the Office of Advocacy must ensure that a
broad range of small business voices is solicited.

Federal regulations are too often claimed to be one of the biggest
issues hindering small business growth. However, according to our
scientific polling, four in five small business owners agree that reg-
ulation of business is needed in a modern economy, and 82 percent
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agree that business can live with regulation if it is fair, manage-
able, and reasonable.

It should be noted that our extensive polling shows that many
issues are viewed by small business owners as more important
than regulation: a healthy economy, the ability to compete on a
level playing field, access to credit and capital, access to affordable
health care, a quality trained workforce, and a fair tax system.

Moreover, small businesses are often used as pawns by big busi-
nesses to argue for reduced regulation when the regulations in
question either have a minimal impact on small businesses or in
fact would actually benefit small businesses.

In short, to blindly subscribe to the idea that all regulations are
inherently harmful has no basis in fact and does not serve the
needs of a truly entrepreneurial innovative economy.

Moreover, to have an actual policy that any new regulation must
be offset by the removal of two other regulations is arbitrary and
merely elevates form over substance.

My written testimony contains two examples that illustrate how
regulations are a necessary component of entrepreneurial innova-
tion—the area of predatory lending and the area of a clean energy
economy.

In the former case, regulation of the burgeoning online lending
industry is essential to ensure small businesses are not taken ad-
vantage of, and in the latter case, regulations designed to drive us
toward a modern clean energy-based economy actually benefit
small business innovation and competitiveness.

In both cases, our polling shows that small business owners sup-
port a robust regulatory structure. My written testimony has much
more detail on both of these examples.

In summary, we support a robust Office of Advocacy, one that
looks at regulations as an essential function of government and ex-
amines regulations on a cost-benefit basis, not through a one-size-
fits-all ideological lens.

Thank you for the opportunity to comment on these important
issues. I look forward to answering your questions.

[The prepared statement of Mr. Arensmeyer follows:]
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Chairmen Rubio and Lankford, Ranking Members Cardin and Sinema, and fellow members of the
Committees,

Thank you for inviting me to speak with you today about the reauthorization of the U.S. Small
Business Administration (SBA) Office of Advocacy and its role examining the impact of regulations
on our small business community.

At Small Business Majority, we empower America’s small business owners and independent
entrepreneurs to ensure they are a key part of a thriving and inclusive economy.

We have a network of 58,000 small business owners across the country, with six regional offices. We
also work closely with more than 1,000 local business groups to create a strong small business voice
in Washington and in state capitals, and to deliver critical education and resources to America’s job-
creating entrepreneurs. Through our Entrepreneurship Program, we offer free education, tools and
events to small business owners and aspiring entrepreneurs about access to responsible lending
options, retirement, healthcare, wealth-building tactics and more.

We believe small businesses are essential to the economic and social health and wellbeing of their
communities, offering a pathway toward economic independence, upward mobility for people of all
ages, ethnicities and genders. This is demonstrated by the fact that more American jobs are created by
small businesses and among the self-employed than any other method.

1101 14™ Street, NW, Suite 950 « Washington, DC 20005 « (202) 828-8357 + www.smallbusinessmajority.org
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Before I founded Small Business Majority thirteen years ago, I was a small business owner myself.
So, I know first-hand how entrepreneurship can create lasting impact for both an individual and his
or her community.

Thus, we know how critical the U.S. Small Business Administration is to helping our nation’s
entrepreneurs launch their businesses and meet their potential. SBA supports entrepreneurs by
guaranteeing safe and responsible loan options, providing support and funding for technical
assistance and education for small business owners and offering regional and local support to
connect small business owners with resources in their communities.

The SBA’s Office of Advocacy in particular plays a necessary role for our nation’s entrepreneurs,
independently representing the concerns of small businesses across the federal government. The
Office of Advocacy plays an essential role in ensuring federal regulations support robust
entrepreneurial activity without placing undue burdens on America’s small businesses, and in
guaranteeing policymakers have access to updated data on the small business community to inform
and support the legislative process. Moreover, data from the Office of Advocacy is an invaluable
resource for many small business organizations like ours, allowing us to better understand the
communities we serve.

According to a 2016 report from the Office of Advocacy, the agency annually reviews 1,200 to 1,500
public regulatory notices, analyzes roughly 600 notifications of regulatory activity from other federal
agencies, holds dozens of roundtables to invite feedback from public stakeholders, trains federal
officials on compliance with the Regulatory Flexibility Act and publishes numerous research and data
reports.! It is because of these critical functions that we strongly urge you to reauthorize the SBA’s
Office of Advocacy. An efficient, well-equipped Office of Advocacy is essential to ensuring small
businesses have a strong advocate within the federal government, and that any new regulations serve
the best interests of America’s small businesses. Additionally, we're glad the Senate Committee on
Small Business & Entrepreneurship unanimously approved the nomination of David C. Tryon as
Chief Counsel for the Office of Advocacy, and we urge the full Senate to move forward with his
nomination, as strong leadership is fundamental to ensuring the Office operates effectively.

However, while we fully support the reauthorization of the Office of Advocacy, it’s important to note
that regulations per se are not the enemy of small businesses. Business regulations are neither all
good nor all bad, but instead must be evaluated on a case-by-case basis depending on their potential
impact on entrepreneurial activity.

My testimony today will expand on these points by focusing on small businesses’ views on the role of
regulation in a modern economy and by providing summaries of two areas in which we know small
business owners support additional regulation: predatory lending and the clean energy economy.

A majority of small businesses believe regulation is needed in a modern
economy

Federal regulations are commonly claimed to be one of the biggest issues hindering small business
growth. However, according to our scientific polling, 4 out of 5 small business owners agree that
regulation of business is needed in a modern economy.2 While small business owners are always
interested in reducing their administrative burden, most Americans believe some regulation is
needed to promote fairness and competition. Smart regulation can ensure a level playing field,
promote transparency and encourage innovation through fair competition.

1 U.S. Small Business Administration’s Office of Advoeacy, “Background Paper on the Office of Advocacy, 2009-2016,” October
2016, https://www.sba.gov/sites/default/files/advocacy/Report-only-Advocacy-Background-Paper-2009-2016 FINAL pdf

* Small Business Majority, “Opinion Poll: Small Business Owners Say Commonsense Regulations Needed to Ensure a Modern,
Competitive Economy,” May 22, 2018, https://smallbusinessmajority.org/sites/default/files/research-reports/052218-Small-

Small Business Majority 2 www.smallbusinessmajority.org
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That’s why, according to the same poll, more than three-quarters of small business owners disagree
that we should get rid of all regulations on businesses. A similar percentage say some regulations are
important to protect small businesses from unfair competition and to allow them to compete with big
businesses. What's more, an overwhelming majority of 82% agree that their business can live with
regulation if it is fair, manageable and reasonable.3 These findings debunk the myth that regulations
are significantly hindering small business growth, and underscore that responsible regulations are
needed to increase the competitiveness of our nation’s entrepreneurs.

It should be noted that the following issues are often viewed by small business owners as more
important than regulation: a healthy economy that promotes robust customer demand, the ability to
compete on a level playing field with larger companies, access to and affordability of healthcare, a
quality trained workforce, the rate of taxation and lack of access to credit or capital to invest in their
business.

Moreover, small businesses are often used as pawns by big businesses to argue for reduced
regulation when the regulations in question either have a minimal impact of small businesses or, in
fact, would benefit small businesses. Indeed, our polling found 7 in 10 small business owners feel
they are at a disadvantage compared to large corporations due to their size and market power, and
these entrepreneurs want the federal government to do more to level the playing field.s What's more,
78% of small business owners agree that some regulations are important to protect small businesses
from unfair competition and to level the playing field with big business and an almost equal
percentage (77%) feel the government should do more to rein in monopolies and enforce anti-trust
laws.

Finally, to start off with the proposition that all regulations are inherently harmful has no basis in
fact and does not serve the needs of a truly entrepreneurial, innovative econony. Moreover, to
blindly assert that any new regulation must be offset by the removal of two other regulations is
arbitrary and merely elevates form over substance.

The following discussion includes two examples that illustrate how regulations can be a necessary
component of a small business-centric economy: 1) predatory lending and 2) a clean energy
economy.

Small businesses need protection from predatory lending practices

One of the greatest imbalances between small businesses and larger corporations is unequal access to
capital and other resources used to fund growth. Quite simply, in order to start, grow and expand
their businesses, entrepreneurs need capital. While medium- and larger-sized businesses are able to
access capital at relatively high rates, small businesses struggle to find capital to start and grow their
businesses.

New alternative and online lending opportunities have sprung up to fill this market need, which is a
potentially positive development for small businesses. Innovators are providing faster and easier
ways to borrow and increasing access to credit in communities that have historically been
underserved. Indeed, research data confirms small business owners are increasingly turning to
online lenders to fulfill their credit needs. The 2019 Federal Reserve Small Business Credit Survey
found applications to online lenders continue to rise, with 32% of applicants seeking financing from
an online lender in 2018, compared to 24% in 2017 and 19% in 2016.5

The way small businesses borrow money is undergoing historic transformation, but this
transformation will achieve its potential only if it is built on transparency and fairness and by putting
the rights of borrowers at the center of the lending process. This is necessary because alternative

3 1bid.
+1bid.
s The Federal Reserve Banks of the United States, “Report on Employer Firms 2019: Small Business Credit Survey,” April

it

Small Business Majority www . smalibusinessmajority.org
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sources of financing operate in an almost entirely unregulated market—making many small business
owners vulnerable to predatory practices. While some financing institutions are doing their part to
disclose their terms and rates, not all lenders are playing by these rules and are offering desperate
entrepreneurs loans with predatory terms. Often loan characteristics are not disclosed at the time a
loan offer is made and borrowers learn only after the loan was disbursed that there are hidden fees or
unfavorable loan terms, leaving them on the hook for much more than expected.

It’s clear that small business borrowers face risks from this lack of regulation. Indeed, a May 2016
report from the U.S. Department of the Treasury found an uneven regulatory and supervisory regime
creates risks for small business borrowers and that more robust small business borrower protections
are needed.® These findings are supported by Small Business Majority polling, which revealed 78% of
small business owners agree that high interest, high-fee products offered to small businesses are a
problem. 7 Additionally, 3 in 4 small business owners felt that while online small business lending
opened up new sources of capital and eredit for small business owners, it should be regulated to
ensure small business borrowers are protected from predatory practices. What's more, an
overwhelming majority of 8 in 10 small business owners reported they were in favor of regulating
online lenders to ensure interest rates and fees are clearly disclosed to borrowers.

This is why it’s eritical that the Office of Advocacy continue to review regulations with the perspective
that some regulations can actually promote responsible small business innovation.

Clean energy regulations serve the need of a modern entrepreneurial economy

Additional national opinion polling conducted by Small Business Majority found a 56% majority of
small business owners believe government can play an important regulatory role that creates
financial incentives that help small businesses take energy efficiency measures, promotes renewable
technologies and generally supports a competitive 215 century clean energy-based economy.8 For
example, 65% of respondents support previously introduced rules by the EPA to reduce mercury and
other toxic emissions that get into the air from power plants and 52% supported the EPA regulating
carbon emissions from existing power plants that cause climate change.

Small business owners don’t simply believe that regulating energy and emissions is good for the
environment; they also feel that such regulations would be a boon to the small business economy.
Indeed, a vast 87% of small business owners believe that improving innovation and energy efficiency
are good ways to increase prosperity for small businesses.s

America’s entrepreneurs are steadfastly committed to innovation and efficiency as pragmatic long-
term economic solutions for small business, and they believe regulations like higher fuel efficiency
standards and efforts to improve federal regulatory oversight will help spark this economic
innovation. The Office of Advocacy has a key role to play in ensuring any such regulations boost
America’s small businesses, and should work to ensure our nation’s entrepreneurs views on such
policies are heard rather than outright rejecting new regulations.

Conclusion

§U.S. Department of the Treasury, “Opportunities and Challenges in Online Marketplace Lending,” May 10, 2016,

* Small Business Majority, “Opinion Poll: Small Business Owners Concerned with Predatory Lending, Support More
Regulation of Alternative Lenders,” December 12, 2017, hitps://smallbusinessmajority.org/sites/default/files/research-
reports/121217-Small-Business-Access-To-Capital-Poll.pdf

5 Small Business Majority, “Small businesses support clean energy standards and want congressional action on EPA nominee,”
May 8, 2013, https://smallbusinessmajority.org/our-research/clean-energy-economy/small-businesses-support-clean-

standards-supporting-energy-innovation-will-increase-prosperity-small-firms

Small Business Majority 4 www.smallbusinessmajority.org
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In summary, we support a robust Office of Advocacy, but an office that (1) looks at regulations as an
essential function of government; and (2) examines regulations on a cost-benefit basis, not through a
one-size-fits-all ideological lens. Indeed, we know from our polling that small business owners do not
view regulations as a top issue hindering their business and often see a positive role for federal
regulation in increasing the ability of small businesses to compete with their larger counterparts.
Public policy, including federal regulation, should empower America’s entrepreneurs to unleash their
potential and boost prosperity for all; we believe the Office of Advocacy’s role is to ensure just that.

Thank you for the opportunity to comment on these important issues, I am happy to answer any
questions.

Smiall Business Majority 5 www.smaltbusinessmajority.org
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Chairman LANKFORD. Thank you.
Ms. Hernandez Prenger.

STATEMENT OF JEANETTE HERNANDEZ PRENGER, CEO AND
PRESIDENT, ECCO SELECT, KANSAS CITY, MO

Ms. HERNANDEZ PRENGER. Chairman Rubio, Chairman Lankford,
Ranking Members Cardin and Sinema, and members of the Com-
mittee, I would like to thank you for the opportunity to testify be-
fore you today.

My name is Jeanette Hernandez Prenger, and I am the president
and CEO of ECCO Select, a technology talent and acquisition con-
sulting firm that I founded 24 years ago. We do both public sector
and commercial work nationwide, and we are based in Kansas
City, Missouri.

I also sit on the board of directors of Women Impacting Public
Policy also known as WIPP. WIPP is a national nonpartisan policy
organization that advocates on behalf of women-owned businesses
nationwide. There are nearly 10 million women-owned businesses
in the United States, generating $1.4 trillion in receipts and em-
ploying nearly 9 million Americans.

Complying with regulations is a never-ending concern for small
business owners like myself. I am testifying today because I saw
firsthand issues small business owners experience with Federal
regulations when I served on the Office of the National Ombuds-
man Regulatory Fairness Board and SBA’s Region 7.

Small businesses are the backbone of our Nation’s economy, mak-
ing up over 99 percent of U.S. employer firms; however, they bear
a disproportionate amount of the regulatory burden, with costs at
nearly $12,000 per employee per year, 30 percent higher than the
costs for larger businesses.

At ECCO Select, I have less than 300 employees, and yet we
have three full-time employees dedicated to regulatory compliance
at the Federal, State, and local levels. At least 50 percent of all my
human resource department labor costs are associated with compli-
ance and reporting requirements.

Beyond the burden of employee time and money, excessive regu-
lation creates substantial frustration and impacts the ability to ex-
pand, reinvest back into the business, and hire additional associ-
ates.

A pain point for my company is compliance with employment
laws and regulations. For example, if we terminate an employee,
every State has a different rule on when to pay the last paycheck
to that employee. We must seek legal advice to document the com-
pany’s interpretation of the law. The cost burden associated with
navigating rules and reporting requirements is substantial. Ap-
proximately 75 percent of our legal bills are spent on employment
law. That does not include the cost of employee time spent on com-
pliance issues, which are also extensive. These same types of issues
apply with labor categories. When determining exempt versus not
exempt, hourly versus salaries, and other classifications, we must
spend hours reviewing and analyzing Federal, State, and local
wage determinations, and then we have to have it reviewed by
legal counsel so that if we are challenged, we have proof of our due
diligence. It is difficult enough to stay on top of all this if you are
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in one city and one State, but multiple States present even greater
challenges.

Early engagement in the regulatory process is not easily acces-
sible to small business owners. Therefore, small businesses do rely
on the SBA Office of Advocacy to ensure Federal agencies do not
impose expensive new mandates on small businesses when viable
and less expensive alternatives to achieve regulatory objectives
exist.

Although the Office of Advocacy is working to advance the views
of small business in the regulatory process, we offer the following
recommendations to strengthen its voice, and we have six: the first,
expansion of Advocacy’s rulemaking authority; two, inclusion of in-
direct impacts on small businesses and regulatory proposals; three,
expansion of SBREFA panels to include all agencies as proposed in
S. 1120, introduced by Senator Lankford; four, passage of the Prove
It Act and SMART Act, both introduced by members of this Com-
mittee; retrospective review of existing regulations; and the sixth,
continuity in the Office of Advocacy’s leadership during times of po-
litical transition.

In closing, although small businesses contribute mightily to our
Nation’s economy, we are often saddled with the long-lasting effect
of overburdensome regulations. Given additional authority and an
expanded role, the Office of Advocacy could accomplish even more
for the small business community.

Information is power. Additional input from small businesses will
result in shaping better regulations or prevention of moving harm-
ful regulations forward.

We support the Administration’s effort to limit new regulations
and believe an additional layer of scrutiny provided by the Office
of Advocacy is needed.

Thank you for inviting me to testify at this important hearing,
and I look forward to answering any questions.

[The prepared statement of Ms. Hernandez Prenger follows:]
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Chairman Rubio, Chairman Lankford, Ranking Members Cardin and Sinema, Members of
the Committee and Subcommittee, | would like to thank you for the opportunity to testify before
you today. My name is Jeanette Hernandez Prenger and | am the President and CEO of ECCO
Select, a technology talent and acquisition consulting firm that | founded 24 years ago, based in
Kansas City, Missouri. | also sit on the board of directors of Women Impacting Public Policy
(WIPP). WIPP is a national nonpartisan policy organization that advocates on behalf of women-

owned businesses nationwide,

Complying with regulations is a never-ending concern for small business owners. Small
businesses bear a disproportionate amount of the regulatory burden, with costs at nearly
$12,000 per employee per year, which is 30 percent higher than the costs for larger businesses.*
At ECCO, | have less than 300 employees and yet have three full time employees dedicated to
regulatory compliance for federal, state and local. At least 50 percent of all my human resource
department labor costs are associated with compliance and reporting requirements. Beyond the
burden of employee time and money, excessive regulation can create substantial frustration and
stress for small business owners and impact the ability to expand and hire workers, The
uncertainty associated with new burdensome regulations also significantly hampers the ability

to plan for future growth and expansion.

' Crain, Nicole V. and W. Mark, The Cost of Federal Regulation to the U.S. Economy, Manufacturing and Small
Business, September 10, 2014, Available at https://www.nam.org/data-and-reports/cost-of-federal-
regulations/federal-regulation-full-study.pdf.
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Small businesses are the backbone of our nation’s economy, making up 99.9% of U.S.
employer firms.? Further, there are nearly 10 million women-owned businesses in the United
States, generating $1.4 trillion in receipts and employing nearly 9 million Americans.® Early
engagement in the regulatory process is not easily accessible for small business owners.
Therefore, small businesses rely on protections in the Regulatory Flexibility Act (RFA) and internal
checks from the Small Business Administration (SBA) Office of Advocacy to ensure federal
agencies do not impose expensive new mandates on small businesses when viable and less
expensive alternatives to achieve regulatory objectives exist.

[ Regulatory Flexibility Act (RFA)

Under the Regulatory Flexibility Act, agencies are required to thoughtfully consider small
businesses and other small entities when developing regulations. If an agency determines thata
regulation is likely to have a “significant economic impact on a substantial number of small
entities,” the agency must engage in additional analysis and seek less burdensome regulatory
alternatives. When the RFA was originally signed into law nearly 40 years ago, it sought to
improve small business participation in rulemaking by requiring agencies to publish an agenda
semiannually listing expected rulemakings that impact small business, as well as conduct
“lookback” reviews. Over time, issues have surfaced with these processes and we applaud the
Committee and Subcommittee for its attention to reform. One prevalent issue is that agencies

can determine when a regulatory flexibility analysis is triggered — the RFA does not define

2 5BA Office of Advocacy, 2018 Small Business Profile of the United States, available at
https://www.sba.gov/sites/default/files/advocacy/ 2018-Small-Business-Profiles-US.pdf,
% SBA Office of Advocacy, Survey of Women-Owned Businesses, available at
hitps://www.sba.gov/sites/default/files/SBO_Facts_WOB.pdf.
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“significant economic impact” or “substantial number of small entities.” Additionally, when the
RFA does apply, it only requires basic analytical requirements, which are easily ignored by federal
agencies. The Office of Advocacy’s authority, however, is limited on enforcing the RFA because it
does not have the power to promulgate regulations. Over the past twenty years, the Government
Accountability Office (GAO) has recommended four times that Congress delegate rulemaking
authority to the Office of Advocacy in order to strengthen implementation of the RFA.* WIPP
supports this recommendation. Expansion of Advocacy’s rulemaking authority would result in
increased enforcement of the RFA that agencies often avoid.

A problematic component of the RFA is that agencies disclose the impact only on
businesses that are directly regulated, and do not disclose publicly the foreseen ripple effects on
the small business community. Advocacy Chief Counsels under the past three Administrations
have argued that agencies do not adequately evaluate impact on small businesses because of
this glitch. For instance, when EPA issues rules on biending gasoline with ethanol or other
emission reduction additives, the RFA only requires that EPA consider the cost of its rules on
petroleum producers and blenders. This means that it solely looks at the businesses that must
comply directly with EPA’s rules for gasoline blending. The RFA does not require that EPA publicly
consider what impact its rules will have on the cost of gas or other transportation fuels on which
small businesses rely. WIPP recommends that public, transparent consideration of indirect

impact be considered for small businesses under regulatory proposals.

4 Office of Advocacy Needs to Improve Controls Over Research, Regulatory, and Workforce Planning Activities,
GAO-14-525 (July 2014); Regulatory Reform: Impiementation of the Small Business Advocacy Review Panel
Requirements, GAO-98-36 {March 1998).
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In 1996, Congress amended the RFA with passage of the Small Business Regulatory
Enforcement Fairness Act (SBREFA) with the goal of improving agency compliance with the RFA.
SBREFA requires the Environmental Protection Agency (EPA), the Occupational Safety and Health
Administration {OSHA)}, and the Consumer Financial Protection Bureau (CFPB) to create a Small
Business Advocacy Review Panel {SBAR)}, comprised of a group of small business representatives
to assist in assessing impact before the rule is proposed.®

While these panels have proven to be effective in improving compliance, they only exist
at the EPA, OSHA and CFPB. Given that 99.9% of the businesses in the U.S. are considered smail,
it seems outdated that regulatory impact is only taken into consideration at three federal
agencies. Therefore, WIPP supports expanding SBREFA panels to include all agencies, as
proposed in S. 1120, the “Small Business Regulatory Flexibility Improvements Act,” introduced
by Senator Lankford. Expanding the panels to all agencies would put the federal government in
a better position to understand how small businesses operate and are impacted by regulations.

While SBREFA review panels would strengthen the small business voice in agencies, there
are two additional ways that the SBA Office of Advocacy’s role in rulemaking could be
strengthened. The first is by empowering the SBA Office of Advocacy when it disagrees with an
agency on the small business impact of a regulation. The “Prove It Act,” introduced by Senators
Ernst and Sinema, would give the Office ‘of Advocacy an opportunity to submit a request for an
agency to relook and reconsider the impact on small businesses. Although panels created by

SBREFA add a small business voice into the rulemaking process, currently agencies have

5 The jaw was expanded to include the CFPB when the 111% Congress passed the Dodd-Frank Wall Street Reform
and Consumer Protection Act.
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discretion over whether to adopt the panel’s recommendations. WIPP supports legislation that
would provide an additional layer of protection on the latter end of the rulemaking process.

My company spends a lot of time and money complying with employment laws and
regulations. For example, if we are terminating an employee, every state has different rules of
when to pay the last paycheck to that employee. if we are terminating someone in a state where
we have no prior experience and want to validate the timetable or get legal advice on our
interpretation, we must pay experts to document the company’s interpretation of the law. The
cost burden associated with navigating the many rules and reporting requirements is substantial
for ECCO Select—75 percent of my company’s legal bills are for employment law clarification.
However, my company goes through this exercise to ensure compliance since potential damages
can come at a much greater cost than seeking legal advice. Additionally, my company encounters
many conflicting requirements driven by the various agencies and authorities imposing the
regulations and compliance. State and federal regulations can be contradictory, such as when a
contract requires paid time off and the agency issuing the contract has different regulations from
the local jurisdiction mandating sick time. While legal fees are costly, the lost hours of
productivity that employees spend focused on compliance issues also come at a substantial cost.

The second recommendation is to allow a retrospective review of existing regulations.
Agencies often layer new rules on top of old rules, as well as additional rules on top of those
promulgated by other agencies. It creates confusion for federal agencies issuing new rules, as
well as frustration for small businesses. WIPP supports the Setting Manageable Analysis
Requirements in Text {SMART) Act, which would direct agencies to issue advanced notices for

rules costing more than $100 million annually, as well as require agencies to set metrics for how
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a rule will be measured for success in the future. The SMART Act also directs the promulgating
agency to review the rule with the stated metrics within 10 years, which will begin to address
some of the ongoing regulatory issues faced by small businesses.

. Statistics and Research

One role that is especially valued by the small business community is the relevant
statistics and research published by the SBA Office of Advocacy. This research continues to
bolster small businesses’ ability to impact federal policy. For example, the recently released 2019
Small Business Profiles give an annual picture of each state’s small businesses, with metrics such
as job creation and overall economic health. This information gives lawmakers and businesses
insight into the health of small businesses situated in diverse economic and geographical areas.
Additionally, Advocacy recently completed a call for new research topics from the community.
This solicitation gave small businesses and the organizations that represent them the ability to
identify necessary research. We applaud Advocacy’s continued effort to provide meaningful,
reliable data on small businesses.

. Strengthening the SBA Office of Advocacy

Although the Office of Advocacy is already a strong voice for small businesses within the
federal government, we believe two fixes will further assist the office in achieving its mission.
First, the office has operated without a Senate-confirmed Chief Counsel for lengthy periods of
time, which limits its ability to advocate across the government. Congress should explore options
that would minimize any decreased influence afforded to the Office of Advocacy during times of
political transition. Options for consideration could include either a multi-person, staggered term

commission with a Senate confirmed chairperson; or, a specific-term appointment, with
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succession upon the Senate confirmation of a new appointment. Second, we recommend
Congress should consider a name change for the Office of Advocacy. Federal agencies confuse
the Small Business Administration (SBA} with the Office of Advocacy— failing to include Advocacy
in meetings where it could add its regulatory expertise. Even within the Small Business
Administration there is confusion on Advocacy’s role, seeing it as an internal office to do its
regulatory analyses, even though that is not Advocacy’s primary responsibility. This change would

provide clarity and make the office more impactful.

in closing, while small businesses and women entrepreneurs are the driving force of our
nation’s economy, we are often saddled with the long-lasting effect of overburdensome
regulations. We support the Administration’s efforts to limit new regulations and believe an
additional layer of scrutiny provided by the Office of Advocacy is important. While | am out
running my business, it gives me comfort that the Office of Advocacy is looking out for me. Given
additional authority and an expanded role, Advocacy could accomplish even more for the small
business community. Information is power—additional input from small businesses will result in

shaping better regulations or prevention of moving harmful regulations forward.
Thank you for inviting me to testify at this important hearing and 1 look forward to

answering any questions.
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Chairman LANKFORD. Thank you.
Mr. Baumann.

STATEMENT OF RICK BAUMANN, OWNER, MURRELLS INLET
SEAFOOD, MURRELLS INLET, SC

Mr. BAUMANN. Good afternoon. Thank you very much for inviting
me. Distinguished members of the Committee, my name is Rick
Baumann, founder of Murrells Inlet Seafood, a 52-year-old small
business located in the fishing village and Seafood Capital of South
Carolina, Murrells Inlet.

Over these many years, my company has been involved in catch-
ing, processing, and distributing fresh seafood to the public, re-
gional restaurants, and seafood companies in Boston, Montreal,
New York, and Toronto.

I am here today to testify to the importance of Federal regula-
tions for my industry and want to focus specifically on the failure
of the Small Business Administration’s Office of Advocacy to ensure
that Federal regulations do not encourage irresponsible behavior by
big polluting corporations whose activities are detrimental to com-
panies like mine.

I am not alone. I am testifying today on behalf of the American
Sustainable Business Council, representing over 250,000 small
businesses in all industries across the country, and for the South
Carolina Small Business Chamber on whose board that I serve.

Today I will focus on water and water-based businesses like
mine. I have worked on the water or relied on the water all my
adult life. As a teenager, I dove for shellfish in the bays of Long
Island and a few years later began working the water of Murrells
Inlet, South Carolina, while stationed at nearby Myrtle Beach Air
Force Base. I also worked for 14 years on Maryland’s Eastern
Shore as a waterfowl guide and waterman. In each of these endeav-
ors, I learned specifically that water quality is a requirement of
sustainability.

My experience as a veteran reinforced my belief that our govern-
ment must be fair and honorable in the rules that it sets and how
they are enforced. Unfortunately, regarding the Office of Advocacy,
our government is falling far short of fair and honorable.

I believe that regulations for small business can be good and
even necessary in order to achieve goals and sustainability. These
rules should create fair competition and respect for the resources
that all businesses, small and large, should abide by.

For example, in the seafood industry, we have an ever-growing
list of regulations to keep our harvests sustainable while also pro-
tecting threatened and endangered species. These rules are quite
burdensome for small businesses, but they do have a long-term vi-
sion of a sustainable ocean fishery.

Today too often needed regulations like these are slowed, wa-
tered down, terminated, or not even considered by Advocacy due to
the lobbying of big-business interests who seek to maximize profits
with no regard to sustainability or the natural resources.

For example, the Administration has an ongoing campaign to
weaken or throw out most necessary regulations of the accident-
prone offshore oil business. These moves again favor more profits
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for Big Oil but threaten the sustainable ocean fisheries that busi-
nesses like mine try to maintain by following regulations.

Another example are the mercury standards for coal-burning
power plants. They are already so woefully inadequate that several
species of fish have government warnings about mercury levels,
which encourages the public not to eat them, harming my industry
while cutting costs and bolstering profits for the big power compa-
nies. This is not fair and honorable. It is a blatant example of how
big polluting businesses are influencing the regulatory process at
our expense and that of the general public health.

A third example is Advocacy’s letter to the Department of Inte-
rior strongly supporting expanding offshore drilling for oil drilling
in the Atlantic, despite tens of thousands of coastal small busi-
nesses on record in unanimous opposition.

The Office of Advocacy is supposed to be making our voices heard
on these issues, but they are not. This problem does not apply only
to this Administration. During the Obama administration, the Of-
fice of Advocacy took a negative stance on the efforts to strengthen
the Clean Water Act and even denied the American Sustainable
Business Council and small business leaders the opportunity to
provide input. Thus, the voices for maintaining and expanding the
Clean Water Act to protect businesses like mine were not heard.

In closing, I would like to say it is the Office of Advocacy’s mis-
sion to represent all small businesses impacted by regulations.
However, the Office has demonstrated a litany of allegiance to big
business, through policies and recommendations, which are con-
tradictory to the mission, ignoring the needs of many of the small
businesses they are supposed to represent.

In summary, the voices of all small businesses in helping shape
good and timely regulations and government actions are not being
adequately heard.

For us to survive and thrive, we need our voices heard and advo-
cated for.

Thank you very much for your kind attention.

[The prepared statement of Mr. Baumann follows:]
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Testimony of Rick Baumann
Founder, Murrells Inlet Seafood
Board of Directors, South Carolina Small Busi Chamber of C ce
Senate Committee on Small Business and Entrepreneurship
“Reauthorization of the Office of Advecacy”
May 22,2019
2:30 p.m. EST

Chairman Rubio and distinguished members of the committee,

My name is Rick Baumann, Founder of Murrells Inlet Seafood, a 52-year old small business located in the fishing
village and Seafood Capital of South Carolina, Murrells Inlet. Over these many years my company has been involved
in catching, processing and distributing fresh seafood to the public, regional restaurants and seafood companies in
Boston, Montreal, New York and Toronto.

I am here today to testify to the importance of federal regulations for my industry and want to focus specifically on
the failure of the Small Business Administration’s Office of Advocacy to ensure that federal regulations do not
encourage irresponsible behavior by big polluting corporations whose activities are detrimental to companies like
mine. And I am not alone. | am testifying today on behalf of the American Sustainable Business Council,
representing over 250,000 businesses in all industries across the country and for the South Carolina Small
Business Chamber of Commerce on whose Board | serve.

Today [ will focus on water - and water-based businesses like mine. I have worked on or relied on the water all my
adult life. As a teenager [ dove for shellfish in the bays of Long Island. A few years later, 1 began working the water
of Murrells Inlet, South Carolina, while stationed at nearby Myrtle Beach Air Force Base. | also worked for 14
winters on Maryland’s Eastern Shore as a waterfow| guide and waterman. In each of these endeavors, | learned
specifically, that water quality is a requirement of sustainability.

My experience as a veteran reinforced my belief that our government must be fair and honorable in the rules that it
sets and how they are enforced. Unfortunately, regarding the Office of Advocacy, our government is falling far short
of fair and honorable.

I believe that regulations for small businesses can be good - and even necessary, in order to achieve intended goals
and sustainability. These rules should create fair competition and respect for the resources that all businesses,
small and large, should abide by.

For example, in the seafood industry, we have an ever-growing list of regulations to keep our harvests sustainable
while also protecting threatened and endangered species. These rules are quite burdensome for small businesses -
but they do have a long-term vision of a sustainable ocean fishery.

But, too often needed regulations like these are slowed, watered down, terminated or not even considered by
Advocacy due to the lobbying of big business interests who seek to maximize their profits with no regard to
sustainability or the resources.

For example, the Administration has an ongoing campaign to weaken or throw out most necessary regulations of
the accident-prone offshore oil industry. These moves again favor more profits for Big Oil but threaten the
sustainable ocean fisheries that businesses like mine try to maintain by following regulations. But we had no input.
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Another example are the mercury standards for coal burning power plants. They are already so woefully
inadequate that several species of fish have government warnings about mercury levels, which encourages the
public not to eat them - harming my industry while cutting costs and bolstering profits for the power companies.
This is not fair and honorable. It is a blatant example of how big polluting businesses are influencing the regulatory
process at our expense - and that of the general public health.

A third example is Advocacy’s 2018 letter to the Department of Interior strongly supporting expanding offshore
drilling for oil in the Atlantic despite tens of thousands of coastal small businesses on record opposing such an
action.

The Office of Advocacy is supposed to be making our voices heard on issues like these ~ but they are not.

This problem does not only apply to the current Administration. During the Obama Administration, the Office of
Advocacy took a negative stance on the efforts to strengthen the Clean Water Act and even denied the American
Sustainable Business Council and small business leaders the opportunity to provide input. Thus, the voices for
maintaining and expanding the Clean Water Act to protect businesses like mine were not heard.

It is the Office of Advocacy’s mission to represent all small businesses impacted by regulations. However, the Office
has demonstrated a litany of allegiance to big business, through policies and recommendations, which are
contradictory to its mission, ignoring the needs of many of the small businesses, especially those not represented
by national trade associations, which it is supposed to represent.

In summary, the voices of all small businesses in helping shape good, timely regulations and government actions
are not being adequately heard.

Fer us to survive and thrive, WE NEED OQUR VOICES HEARD - and advocated for!

Thank you very much for your kind attention to my remarks.
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Chairman LANKFORD. Mr. Baumann, thank you. Thanks for your
testimony as well.

I want to recognize the Chairman of the full Committee for Small
Business and Entrepreneurship, Chairman Rubio, for an opening
statement.

OPENING STATEMENT OF HON. MARCO RUBIO, A U.S. SEN-
ATOR FROM FLORIDA, AND CHAIRMAN, COMMITTEE ON
SMALL BUSINESS AND ENTREPRENEURSHIP

Chairman RUBIO [presiding]. Thank you.

And I apologize. Both the Ranking Member and myself are also
members of the Foreign Relations Committee. We just had a busi-
ness meeting and probably the longest business meeting we have
had in 3 years.

Senator CARDIN. A couple of Congresses.

Chairman RUBIO. But we are here. We thank you.

I am going to be very brief. I want to thank all of you for being
here. I apologize to the first panel.

I cannot think of an area of the SBA that has more impact on
small businesses, whether they are aware of it or not, than the
independent regulatory watchdog, the Office of Advocacy. Regard-
less if a business has one employee or 500, that business is going
to be subject to regulations, both Federal and at the local level,
particularly Federal is the ones we are focused on.

The small businesses that I hear from across Florida that come
up here to testify and those that are represented here today, they
want clean water, and they want a clean environment and safe
workplaces. They want to achieve this through smart, reasonable
regulations, which are necessary to achieve these goals.

Mr. Baumann was talking a moment ago about the water. One
of the things I like to do with my family is go fishing, and so I can
just tell you on a personal level, I have a personal commitment in
addition to a policy one to protecting the waterways of Florida. And
I think this is true across the country. We want to continue to
enjoy those resources.

Part of that has to be the equation of how do we protect small
businesses by crafting regulations that will protect the water and
protect the air and yet allow small businesses to survive.

One of the best ways we can ensure that is to have certainty by
enacting meaningful regulatory reform that advocates for small
business within Federal agencies, and one of the best things we can
do for that is strengthen the Office of Advocacy. And so I am glad
we were able to have this hearing today to discuss that.

We know that if we do not give Advocacy the authority to enforce
the Regulatory Flexibility Act, then the agencies are going to con-
tinue to intentionally or unintentionally—I think in many cases,
unintentionally obviously, but harm small businesses that are
struggling, who share all the same goals we do, but obviously have
the added impediment of compliance costs.

So the Ranking Member.
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OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, A U.S.
SENATOR FROM MARYLAND, AND RANKING MEMBER, COM-
MITTEE ON SMALL BUSINESS AND ENTREPRENEURSHIP

Senator CARDIN. Well, let me thank our witnesses, and again,
our apologies. It is not true that we did not want to hear Mr.
Clark. We did not want to avoid his panel, but it is good that we
got to hear from the public panel. So we are glad that all four of
you are here.

Mr. Chairman, I am going to ask to put my entire statement in
the record, and let me just summarize, if I might, very quickly, be-
cause I want to get into the question period here.

It is very true that Federal regulations are a challenge for small
business. Small businesses do not have the resources. They do not
have the staff of large companies. We recognize that. That is one
of the reasons why we developed rules for small businesses. As we
pass legislation, we try to be mindful of small businesses. That is
why we have the RFA. That is why we have the Small Business
Office of Advocacy to deal with the challenges of small businesses.

But, as has been pointed out, well-thought-out regulations are
critically important to all businesses and small business. Mr.
Arensmeyer’s comments, I thought were very appropriate in that
regard from the Small Business Majority. It keeps bad actors out,
which is critically important to small businesses. It provides sta-
bility, which is very important to small businesses. It provides pa-
rameters of health care, clean water, clean air, all that which is
critically important. Small businesses depend upon, in many cases,
a clean environment, and, Mr. Baumann, you made that point very
clearly.

I assume you got your training on the Eastern Shore of Mary-
land. I am glad that you are helping out other States today.

But the point that you raise is very much a valid point.

So here is the challenge, as you point out. How do we deal with
the big businesses who have an anti-regulatory agenda, hiding be-
hind small businesses in order to achieve their objectives of anti-
regulation? I say that, Mr. Chairman, because small businesses do
not hire high-paid lobbyists. It is the big businesses that hire the
high-paid lobbyists that come in here and use a small business ex-
ample to try to kill regulation, when in many cases the small busi-
nesses can benefit from that.

I will give you just two examples, if I might, on areas that are
of particular interest to me. One is offshore drilling. There are a
lot of issues in regards to energy, et cetera. We need to talk about
offshore drilling, but as I look at the shoreline of Maryland—and
I am sure the shorelines of the Carolinas are very similar—that
there are small business operators who are going to be the ones put
out of business if there is an environmental disaster, and the large
oil companies do not really care that much about that particular
aspect. Who is there fighting for the interest of small business as
we regulate what we do on offshore drilling?

We have a debate going on right now on net neutrality. Who is
looking after small business in the debate on the regulatory issues
concerning net neutrality? There is a big difference between big
companies and small companies when it comes to net neutrality.
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So the Small Business Office of Advocacy is there to help small
businesses to address the specific challenges that are unique to
small companies.

Senator Rubio and I have worked out within the Small Business
Committee that we are using the first part of this Congress to re-
view the existing law for the Small Business Administration.

I thank the Chairman for devoting so much of the Committee’s
resources to this. This has been our fourth or fifth hearing on reau-
thorization.

So, as we look at the Office of Advocacy, how can we improve it?
You gave some specific suggestions, and I appreciate that very
much.

We welcome your specific suggestions as to how we can improve
the Office of Advocacy. We also look at whether we can do a better
job on the Ombudsman and the role that the Ombudsman plays.

So I hope that, as a result of this hearing, we will have sugges-
tions in order to strengthen the tools that are currently available
to help small businesses deal with regulatory challenges. Yes, we
should take a look at RFA and see whether it is properly targeted.
There is a lot of soft language in RFA, significant economic im-
pacts, substantial number of small businesses. Then you have a re-
view process after 10 years. All that can be mischievous or it could
be helpful, and I think it is important for us to try to zero in what
can work to really help small businesses deal with the challenges
of regulation.

[The prepared statement of Senator Cardin follows:]
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Opening Statement of Ranking Member Benjamin L. Cardin
“Reauthorization of the SBA’s Office of Advocacy”
Senate Committee on Small Business and Entrepreneurship
May 22, 2019

Good afternoon and thank you, Mr. Chairman, for convening this hearing to assess the
state of the SBA’s Office of Advocacy and to learn more about how it can help ensure that

federal regulations meet the needs of small businesses.

Complying with federal, state and local regulations is among the top concerns of
America’s 30 million small businesses. Poorly crafted or unclear regulations, particularly at the
federal level, can create considerable financial burdens and technical challenges for small
entrepreneurs, hurting their ability to grow and create jobs. Unlike large companies, small firms

often do not have the time and resources to devote to complying with new rules.

Although regulations can be harmful if they do not take the needs of small businesses
into account, it would be incredibly narrow-minded to conclude that most regulations are bad for
small businesses. The small proprietors I talk with tell me that rules that are well-thought out are
essential for keeping bad actors out of the marketplace and for providing business stability.
Moreover, many regulations have the power to help small businesses compete on an even
playing field against their larger counterparts. Net neutrality is an example that comes to mind,

although it remains to be seen whether this important protection will survive.

To ensure that small business concerns are heard as agencies develop regulations,

Congress created the SBA’s Office of Advocacy. The office serves an important role by
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educating agencies about the effect their rules may have on small firms and entities and pushing

for thoughtful, targeted solutions that make regulations more manageable for small businesses.

Unfortunately, too often big businesses seek to gain cover for their anti-regulatory agenda
by hiding behind small businesses. During the last hearing we held on this topic in 2017, the
President of the South Carolina Small Business Chamber of Commerce observed that big
business representatives use Advocacy to “clog up the regulatory process through heavy

lobbying [and] litigation, creating public anxiety by quoting huge, bogus costs.”

It is concerning that corporate interests appear to be harnessing the Office of Advocacy to
try to kill regulations. Congress did not create the Office of Advocacy to serve as a roadblock to
agency action; it created it to ensure that agencies address the specific challenges that are unigue
to small businesses. When we eliminate or water down rules in the name of small businesses
rather than enact narrowly tailored changes that help them remain competitive, we are doing a

disservice to the very people the Office of Advocacy was meant to help.

Most small businesses want to do the right thing and avoid harms like pollution and
unfair labor practices. They understand the need to comply with regulations, so long as the
playing field is even for everyone and that agencies are clear about what they expect small
businesses to do. We have no reason to believe that these very reasonable expectations cannot be
reconciled with the idea that the government should issue worthwhile regulations like the ones

that keep our air and water clean and our food safe to eat.
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As we will hear from our witnesses, American small businesses are extremely diverse,
and so are their needs and challenges. It is vital that the entrepreneurs who cannot afford highly
paid lobbyists and trade association representatives in Washington still have an opportunity to

convey their concerns as regulations are developed.

We will hear from John Arensmeyer [AH-RENZ-MY-ERR], the CEO and founder of
Small Business Majority, which is an organization that has successfully attracted a network
representing a broad cross section of America’s entrepreneurial community. Because Small
Business Majority does not charge membership dues, it is able to pull in businesses with fewer
resources and ones that often come from underrepresented communities. For this reason, they
tend to publicizes issues that do not always get attention from the larger business groups, such as

the importance of affordable healthcare and a sustainable retirement system.

I am particularly excited to hear from Rick Baumann, the owner of Murrells Inlet
Seafood, a wholesale distributor located in Murrells Inlet, South Carolina. Mr. Baumann is a
successful entrepreneur who built his company from the ground up. He is also an accomplished
outdoorsman who, I should point out, spent fourteen winters as a waterfow! guide on Maryland’s
Eastern Shore. But what I am so impressed by is how much time and energy he spends fiercely
advocating for clean water in his community and his region. He understands that the viability of
his business depends on having strong protections that keep our bays and estuaries clean. He sees
polluted storm water and offshore drilling not just as threats to our health, which they certainly

are, but also as threats to his livelihood and to the livelihood of the people he works with every
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day. It is voices like his that I fear get lost when corporate interests dominate the discussions

taking place around regulations and small businesses.

While it is important to make sure agencies consider small businesses as they develop
rules, it is just as essential for the federal government to provide transparent compliance
guidance to help these businesses adapt once rules go into effect. That is why Congress created
the Office of the Ombudsman, and I believe we should empower this office to the greatest extent

possible.

1 hope that during today’s hearing we can learn what we need to do to ensure that the
voices of small businesses are heard during the federal rulemaking process. We must also
identify ways we can prevent wealthy corporations from using the legitimate concerns of small

businesses to undermine the regulations that are there to protect us all.

Thank you, Mr. Chairman.



74

Chairman RUBIO. Thank you, Ranking Member.

With the Ranking Member’s indulgence, I am going to recognize
Senator Lankford because he has carried the weight here today in
case he has any questions.

Chairman LANKFORD. Thank you.

I would say to Senator Cardin as well, I completely agree on
what you were just saying about the real small businesses. It has
been interesting. A lot of big businesses at times will fight off regu-
lations to be able to prevent regulations, and then they will flip it
on a different regulation and try to get as much regulation as pos-
sible, knowing that small businesses cannot keep up. They do not
have the army of attorneys to be able to manage it, and they drive
people out with that as well, so it goes both ways.

Dr. Sargeant, let me try to drill down on several things that you
had said. You brought some very specific recommendations. Your
insight is much needed on this because you have been in that chair
and then left that chair, and what I found most effective with most
folks that have served in a Federal agency is that they smile and
nod when they come in front of us when they are in the chair, and
then once they have left that position, they have got a lot of good
insight.

So we need your insight on this. You have been in that Chief
Counsel position with the Office of Advocacy. You brought several
specific ideas. One is more advanced notification. Tell me what you
mean by that.

Dr. SARGEANT. Well, with the SBREFA panel, for example, typi-
cally when an agency wants to convene a panel, they may only get
30 to 40 days in advanced notice, and it is very difficult to reach
out to small businesses, what we call SERs, the small entity reps,
to have them come to Washington

Chairman LANKFORD. Right.

Dr. SARGEANT [continuing]. For them to be available.

So it would be helpful to give some more time so that the Office
of Advocacy could use their regional advocates and really to reach
out to make sure

Chairman LANKFORD. Does the office tend to find people who are
connected to organizations? Are they reaching down to individuals
who may or may not be connected?

The reason I say that is there are some folks who would say, “I
have never been asked, never have insight,” and obviously, there
are tens of thousands of small businesses. Not everyone is going to
get tapped.

But how are they getting new voices into those SBREFA panels?

Dr. SARGEANT. Well, during my tenure, what we did is that we
tapped into the regional—the advocates who were out in the region,
and so what that did is that that was able to bring new voices to
the table because many times, unless you are in the Beltway, in-
side the Beltway, you do not know what is going on

Chairman LANKFORD. You do not even know what is happening.

Dr. SARGEANT [continuing]. But once you can tap into some of
the regional advocates, then that is a way to bring more people to
the table.

Chairman LANKFORD. I asked Mr. Clark about advanced notice
or proposed rulemaking. I said, “Is that helpful to be able to get
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that to a lot more small businesses to be able to engage in a more
informal setting, so formal informal setting?” You are not fighting
against language. It is an idea. Is that helpful to have a greater
use of advanced notice of proposed rulemaking?

Dr. SARGEANT. Yes.

Chairman LANKFORD. Let me ask you about your statement on
indirect costs. This has been an ongoing dialogue to say whether
you track direct or indirect cost. My belief is that small business
does not have a chart to say, “These are indirect costs so they do
not apply to me.” They just know them as costs. How would you
recommend we manage that?

Dr. SARGEANT. Well, once again, during my tenure—this has
been a problem for a long time.

Chairman LANKFORD. Right.

Dr. SARGEANT. So what we said is that let us tweak the language
so it would be near foreseeable indirect cost. So it is not indirect
because that is too broad.

Chairman LANKFORD. It is broad.

Dr. SARGEANT. That is broad. But if it is close enough, if there
is a nexus, then that is where we say that there is a significant
impact on the substantial number of small entities.

Chairman LANKFORD. If we had a definition like “near foresee-
able,” would we end up in the same conversation we are going to
have today with you about significant economic impact on a sub-
stantial number of small entities?

Dr. SARGEANT. Well, we try to tackle one thing at a time, but
yes.

Chairman LANKFORD. Does that need greater clarification?

Dr. SARGEANT. Oh, yes, yes. Or share some examples because I
think that when you give an example, I think that that helps in
terms of to say what is significant, because what is significant to
someone like me might be different than to someone else.

Chairman LANKFORD. You have an ongoing dialogue with agen-
cies. When small businesses start contacting and say this is signifi-
cant, you go back to agencies, and they say, “No, it is not signifi-
cant. We thought about it. We talked about it, and we said this
does not have a significant impact.” What happens at that point in
the Advocacy?

Again, as I mentioned to Mr. Clark, you do not have a thou shall
or thou shalt not ability to any agency to go to them and control
it. It is a relational dialogue to be able to work through this proc-
ess. Tell us the mechanics of how you get this resolved.

Dr. SARGEANT. Well, it helps to come with data. That is where
you go with outreach and you use your regional advocates to find
out if this rule is going to be a problem. So you do not stay within
the Beltway. You go

Chairman LANKFORD. Challenge it with data.

Dr. SARGEANT [continuing]. To the country to say, “This is a
problem. Tell us in your region. Is this a problem?” Then you bring
that back to the agency and share that.

Chairman LANKFORD. One last question that I had for you, and
that is on retrospective review. You would encourage greater use
of retrospective review. Does that also include setting a date?
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There has been some dialogue among us to say when a rule is
put out, we should have a date certain to say we are going to re-
view this point, and here are the metrics that will evaluate its ef-
fectiveness of this regulation. Is it working, not working? Basically,
you create a reg to be able to accomplish something. You should
know if that is going to actually be accomplished, whether it needs
to be reviewed. Would that be helpful?

Dr. SARGEANT. That would be very, very helpful. Once again, in
my testimony, I say that hindsight is 20/20. So if a rule has pro-
mulgated and all these assumptions went into the rule in terms of
what would be the impact, now one can look back 3 or 4 or 5 years
to see whether or not those impacts were there, and so I think that
the agency should be able to get the data to say whether or not this
rule was effective.

Chairman LANKFORD. Great. Thank you.

Thank you, Mr. Chairman.

Chairman RuBIO. Senator Cardin.

Senator CARDIN. Well, let me thank all four of our witnesses. I
think the testimony has been extremely helpful.

Mr. Arensmeyer, let me start with you, if I might. Clearly, when
we pass statutes, it is good if we give clear direction, and that can
help small businesses. And we have done that. We did that in the
Affordable Care Act. We did it in other acts.

Absent that, we have the RFA and the review process of regula-
tions on the impacts that it has on small businesses, and we have
the Office of Advocacy. My question to you is: Is the RFA Act ade-
quate as currently drafted, or should we be looking at strength-
ening it? When we look at the Office of Advocacy, do you have any
suggestions for specific changes, statutory changes as it relates to
that agency?

Mr. ARENSMEYER. Well, as to the RFA, Senator, certainly, as it
was already mentioned, that there is maybe some loose language
in there. So we have no problem with tightening the language. The
more clear the direction is to the Office of Advocacy, the better.

I think that that should be accompanied by a requirement that
real data be used. Data is critical to this research.

So I would agree with Dr. Sargeant that perhaps more advanced
notice. That would be fine.

So we are all for making sure that the office can do its job, but
do its job based upon real data, a real analysis.

And the other thing I would recommend is some language that
would require the Office of Advocacy to have a wide range of busi-
nesses. Sometimes it is just a bandwidth issue. There are all sorts
of businesses, different sizes, different shapes. We represent pri-
marily businesses that are smaller or even a lot of independent en-
trepreneurs, and we want to make sure their voice is in the proc-
ess.

Eighty percent of all businesses have fewer than 10 employees.
So we would recommend that we would be a little nervous about
this indirect issue, and I get it conceptually. But trying to apply
data, any kind of rigorous analysis when you are talking about in-
direct, I think is a challenge.

So I think the goal would be to make sure the office is ade-
quately funded, the office is using as much real data as possible,
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perhaps giving more notice. Perhaps some of the language can be
tightened up, but kind of leave it at that.

Senator CARDIN. I share your concern about the indirect because
that could be used as an agenda item to deal with anti-regulation.
I also am concerned about the 10-year review, that that could also
be used for nefarious reasons rather than dealing with the chal-
lenges of small business.

Let me get to the other arm, which is the Ombudsman. I know
that is not the subject of today’s hearing, but is there a way of
streng“?chening the Ombudsman in order to help in regards to these
issues?

Mr. ARENSMEYER. Yes. The Office of Ombudsman has a very im-
portant role, but I want to distinguish. The Office of Advocacy real-
ly plays a role at the front end, working with the agencies, doing
the analysis, helping them understand, helping them really under-
stand the small business impact.

The Office of Ombudsman, I believe, as the statute is written—
and we see its role as helping small business owners comply with
regulations, helping them cut through the thicket, and in that
sense, we think that they should be well funded.

Again, the roles are very different. I mean, I am not saying they
cannot obviously communicate, but we would not want to see the
Office of Ombudsman become kind of a second Office of Advocacy
on the front end.

I know Senator Shaheen has put forth legislation that would in-
crease the outreach, the funding for outreach, expand the capa-
bility to render assistance, and then actually help smaller busi-
nesses with the procurement process sort of cut through all of that.

So, yes, the Office of—I mean, we do this ourselves when we are
out across the country, providing education and resources to small
businesses. So the fact that there is an office, a Federal office, that
does that, we fully support that, but we do not think they should
sort of merge into the actual up-front review process. We should—
better to make sure the Office of Advocacy is adequately supported
to do that.

Senator CARDIN. That is helpful.

Mr. Baumann, I want to ask you a question as to your input. In
the last decade, there have been numerous major environmental
regulations that have gone through lengthy procedures and con-
troversial procedures. I have been engaged in some of those regula-
tions as far as communicating views and listening. I am just won-
dering how effective do you think your voice is being heard in the
hearing process on these regulations?

You are very much affected, as you pointed out in your testi-
mony, as to the importance of a sustainable environment. I thought
your quote about sustainable environment is critical to your sta-
bility, but how effective do you think the agencies are in getting
the input of a company like yours on these major environmental
regulatory issues?

Mr. BAUMANN. That is a pretty broad-based question, and I have
been involved in quite a few issues like that, whether you are talk-
ing about the Clean Water Act or any number of things.

But I think in respect to the Clean Water Act, I was on a com-
mittee. We tried to advise the county on how to comply to NPDES
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II back in 2004. A lot of these environmental regulations are like
the Clean Water Act in that they are well intended. My fishing
buddy promulgated that and negotiated it into law, Ian Marceau.
He is no longer with us, but he promulgated and negotiated the
Clean Water Act into law. And we went fishing in early 2000s, and
he lamented to me about the stuff that was written in the 1970s
was still not being done because of so much friction, resistance
from big business, big industry, and things of that nature. And I
see it happening again today.

The voice of the small businessman up against these big lobbying
corporations with deep wallets and campaign donations and so
forth like that, it is hard to get the attention of the folks who can
make a difference from the small business perspective. It really is.

Senator CARDIN. And I am really not getting to the merits of the
regulation itself. We can debate the importance of it to its intended
mission, and we can have that debate in the agency or in Congress.

What I want to make sure is that small business interests are
being heard, and it seems to me that the current line-up, because
it is such a difficult process, that it is the sophisticated companies
that have the ear of the Congress and the ear of the Administra-
tion and agency.

I will just give you one example that is currently pending is net
neutrality. Now, we can argue whether the net neutrality rule is
right or wrong on a policy point of view, but there is definitely a
small business interest in net neutrality. And I do not think that
has been well presented during this discussion.

It is our responsibility to make sure the small business commu-
nity is heard. So that is why I think we are looking. We are not
looking to take an edge on the policy issues that may divide us, but
I think this Committee is not divided to make sure small busi-
nesses get their message and get their input into what is being
done.

So that is why I think we are looking at how we can modify the
tools that are currently available so that your voices can be heard.

Mr. BAUMANN. In that regard, I would just like to encourage ev-
erybody on the panel to look into and support Senator Shaheen’s
recent endeavors with the Small Business Administration Office of
National Ombudsman where they can help out in respect to regula-
tions of small business. As other people have alluded to, it is over-
whelming for small businesses with small staffs to try and comply
or understand or even get into the meat of the matter of what
these regulations are about.

Sometimes people come around from wildlife or people come
around from national marine fisheries, and they want to do an in-
spection. And we find out about something new that has been
passed a few months after it has already happened because nobody
has told us about it, and it is kind of hard for us to react to that.

Senator CARDIN. Ms. Prenger, I want to give you a chance to re-
spond, but I thought the point that was made by Mr. Arensmeyer
is a good point.

The Review Act is to get the regulation done right from the be-
ginning to help small businesses. The Ombudsman is to help com-
ply with the regulatory results.
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Our laws that we pass should get things right even before the
regulatory process starts. It starts with Congress. We make the
laws and policy, so it starts with us. The regulatory review process
should have the appropriate input from small business.

So you gave us some specific suggestions, but as you see the
process of developing laws, the review of statutes, and then assist-
ing small business and dealing with it, where do you think we
should place our priorities?

Ms. HERNANDEZ PRENGER. Well, that is pretty complicated. They
are very separate but also overlapping.

As a small business owner, I know that if I were not in associa-
tions that help notify small businesses of what is going on and I
was content to run a restaurant or do something that is pretty iso-
lated, I may be very unaware of things that are passed into legisla-
tion that are new rules and regulations, just as the other panelists
have discussed.

Because of involvement with woman-owned organizations, with
small business organizations, the Chamber of Commerce, there are
places small businesses could go, but there is not a one-stop place.
So there are so many different agencies that put out information
to us and then trying to figure out what is happening now, what
do we have to comply with now, how has that changed how we
have been doing business? Are there impacts that we need to miti-
gate or pivot? So it is a constant exercise of making sure that you
are in compliance.

And then having a regulatory fairness board is an opportunity to
go ahead and vet situations that are either unfair or should be re-
viewed, but unless you are familiar that there is even that avail-
ability through the Small Business Administration—and I do not
think very small businesses know that that even exists—then you
feel that you are just basically talking to a wall when you call up
an agency or you have to try to figure out how do you try to make
something fair.

Senator CARDIN. Thank you.

Thank you, Mr. Chairman.

Chairman RUBIO. Thank you.

Just to follow up on that, Ms. Prenger, the National Small Busi-
ness Association in their 2017 regulatory survey said the average
small business owner spends at least $12,000 in compliance on reg-
ulations, and obviously, every dollar that is spent on one thing is
not spent on something like the opportunity for growth and invest-
ment.

How has regulation and regulatory compliance cost impacted
your ability to compete with a larger business?

Ms. HERNANDEZ PRENGER. Well, larger businesses have an econ-
omy of scale, right? So they have already been through a lot of
these things. They also have specialists in-house. They have in-
house legal counsel.

Earlier in my testimony, I mentioned when we go through and
we have to make sure we are in compliance, in order to keep our
costs down, instead of going about growing revenue or doing other
activities that would enhance our business, we are spending time
to keep our legal costs down, making sure that we understand
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what we need to be in compliance with before we even bring it to
legal counsel, so that our bills are not astronomical.

It is very interesting. Something as simple as an affirmative ac-
tion plan can—we had a kind of “Hey, we need to do this. We want
to make sure it is in compliance.” That was a $20,000 bill that we
did not budget because we did not give a budget to a legal firm to
do that.

So, as a small business, we want to do the right thing. We want
to do what is right and fair, but in making sure that we do our
due diligence and doing it in those manners, we also spend a lot
of time trying to do it in a way that is cost-effective for the busi-
ness that impedes our ability to grow.

Chairman RuBI1o. Mr. Baumann, in addition to running the sea-
food company, I believe you served on a commission that was help-
ing educate others in your area on how to comply with the National
Pollutant Discharge Elimination System requirements under the
Clean Water Act.

Were there ways that the EPA could have written the regulation
that was clearer and easier to comply with, while still achieving
the same goal of clean water?

Mr. BAUMANN. Well, my involvement in that, sir, was back in
2004 and 2005. I had two Ph.D.’s advising me on all the intricacies
of it. I was just an appointed official to put the information to-
gether. So I am not all that up on the technicalities.

But I can tell you that I learned a lot about how big business
interests typically are more vocal and more adamant about fighting
regulation of any type, just because the regulation. The fact that
we were still trying to comply with the Clean Water Act in 2004,
when Mr. Marceau and his crew had it written in the early 1970s,
speaks volumes about how stuff gets delayed, especially in environ-
mental terms.

Water quality, in my view, is going to be the biggest issue for the
coming generations all over this country. The access to clean, usa-
ble, fresh water is going to be a real challenge, and we are not ad-
dressing it. It is still the old saying: Pay me now or pay me a lot
more later. And continually, when it comes to environmental issues
like the Clean Water Act, we always kick the can down the road,
sweep the stuff under the rug, and we end up paying a lot more
for it. And the intent of the regulation, the good intentions of the
regulation get watered down.

I really believe that when it comes to climate change, when it
comes to offshore drilling, there is so much that we know, but in-
stead of taking formative action, we debate and debate and kick
the can down the road. At some point, we got to realize Mother
Earth is our home, and we need to take care of her.

Chairman RUBIO. Mr. Arensmeyer, the Small Business Majority,
which you are a part of, supports regulations that do not place an
undue burden, not that you opposed regulations. You oppose regu-
lations if it can avoid placing an undue burden on a small business.

Could you talk to us about regulations that you as an entre-
preneur or as a member of the Small Business Majority have run
across that have been unduly burdensome?

Mr. ARENSMEYER. Yes, sir. I will give a couple.
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Let me just say that there is clearly a cost to most regulations,
and we do not deny that. You know, it is a cost-benefit analysis,
and anything that the government can do, that we all can do to re-
lieve that burden, whether that is with services from the Ombuds-
man or maybe changing the rules a little bit for people that are
smaller, that is fine.

I think an example would be when the ACA was passed, and we
supported the ACA, but there was a provision that a vast number
of transactions had to be reported on 1099, not just payment to
contractors. And we immediately realized this was going to be a
terrible burden on small business, and we raised it. And we actu-
ally led the charge to get that provision changed.

So I think when the overtime rules were presented by the Labor
Department during the Obama administration, clearly there need-
ed to be a change in the threshold for white collar work. It had not
been changed in a long time, but it was a doubling. It was a huge
jump, and our members weighed in very heavily that they sup-
ported the concept of raising the threshold, but not overnight, not
quickly. Government contractors had issues. They had bids out
there where they were going to pay people just time, and all of a
sudden, they are going to have to pay time-and-a-half. And that
was not in their control. We weighed in on that as well.

So there are definitely times where sometimes an initial version
of something misses the mark or impacts small businesses in a way
that people have not thought about, and we are happy to—again,
it is not an ideological thing. It is a cost benefit. Let us look at the
situation. Our only concern is to approach regulation in general as
being something negative, I think is not the way we should look
at it. We should be doing it on an individual case-by-case basis.

Chairman RUBIO. Dr. Sargeant, when the waters of the U.S. reg-
ulation came out, the EPA and Army Corps of Engineers deter-
mined that the cost would not have a significant impact on small
entities, and that has allowed them to sort of circumvent the re-
quirements of the RFA.

At the time, I believe you had been nominated to be the Chief
Counsel of the Office of Advocacy for President Obama. Yet in
2014, you signed a letter to Administrator McCarthy that called
out these agencies, specifically, the Army Corps and EPA for not
abiding by the RFA and incorrectly certifying that the rule would
not have a significant impact. You did not opine on the wisdom, ob-
viously, of the regulation, but rather that they were able to get
around the RFA by saying this would not have any impact on small
business.

I am just curious, not as a political matter, but sort of in the bal-
ancing act that is involved in all of this. Is it hard to maintain the
Advocacy’s independence the way it is currently structured, and at
the same time, speak out on the Administration, any Administra-
tion, with regard to legal compliance?

Dr. SARGEANT. Well, Senator, I think that it helps that the Small
Business Act of 2010 gave the line item in the Treasury that the
Office of Advocacy had its own budget. So that was one step that
really showed that the office was independent.

But I also think, too, that the way that the office is structured
in terms of outreach, it focuses on data, and so what we were say-
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ing is that not that the rule that the EPA and the Army Corps
could not go forward with the rule, but they did not follow the
RFA. So, as the watchdog, during my time, we wanted them to fol-
low the RFA, and they certified that this would not have a signifi-
cant economic impact on a substantial number of small entities.

We believe that when the RFA is followed that the agencies had
better rules, that the outcome is better rule writing, and those who
are impacted, once you include those small entities, they know how
to comply, because it is one thing to have a rule and not know how
to comply, or then you have to go out and spend a lot of money just
to know how to comply. And you still may get it wrong.

So what this letter said is that you did not follow the RFA. You
should not certify the rule. Form a panel. That is what the
SBREFA panel process was about, and let us go through the proc-
ess.

Chairman RuUBIO. Yeah. It is curious. We keep coming back to
the same point here a number of times, and that is the respect that
is given to the RFA. The current Administration is considering a
new definition of waters of the U.S. Yet, Advocacy has had to write
to the agencies again, asking that it reconsider its certification,
that the rule would not have a significant impact on small entities.

What is it going to take to get these other agencies to care more
or respect more what the Advocacy Office is pointing out?

Dr. SARGEANT. Well, I have seen some legislation where—I guess
that it is called the Prove It Act. I think that is one piece of the
puzzle that will help. That if an agency moves to certify, then that
empowers the Chief Counsel to notify the head of the agency why
the Office of Advocacy is in opposition to the certification and then
mandate that the agency would reach out to the small business
community, to what we call the SERs, to have a comment period,
to really go through the process again.

Like you said, just because it is on the books, just because it is
the law does not mean that the agency has to follow. So sometimes
you have to make the law much clearer, more clear in terms of the
steps that must be taken before a rule goes final.

Chairman RUBIO. I have one final question on all this. I know
that if a new regulation is put in place, the job is to find examples
of where it would unduly burden

Dr. SARGEANT. Yeah.

Chairman RUBIO. I am curious. There are scenarios in which a
rule would place a burden on all businesses, but it could potentially
place a catastrophic burden on a small business. A rule would not
just cost them money. It would put them at a direct competitive
disadvantage with a business of larger scale.

I imagine that is true of all these regulations, but that is not a
part of the analysis, or is it?

Dr. SARGEANT. The analysis should be what is the unduly bur-
densome rule. It is not that the rule will cost, will be costly, but
is this rule, is it unduly burdensome, and did the agency take steps
to minimize the impact of this rule on small entities? So that is
where the Office of Advocacy and the team is always working with
agencies to see what type of alternative did they consider because
there are some rules—Ilike, for example, some of the banking rules,
small banks and small financial institutions did not bring this
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country to its knees back during the Recession. It was the big
banks, but yet, when they passed these far-reaching laws of Dodd-
Frank and what have you, some of the small banks got caught up.

So what we are saying is that through the SBREFA panel proc-
ess and through the process, look for ways to minimize the impact
on those who are bad actors and so that small businesses are not
caught up in the rule.

Chairman RuBIO. I guess what I am driving at in some way—
and perhaps it is something we need to talk about further at a dif-
ferent time. But you and I know—and we can foresee examples of
where a large business that is politically organized can actually use
regulations to wipe out competitors.

Dr. SARGEANT. Yes.

Chairman RuBIO. I am not sure that that would register as un-
duly burdensome in an analysis, or maybe it would, but I could see
it being used as a strategic advantage. Again, this may be a ter-
rible analogy, but imagine if Blockbuster Video 20 years ago had
figured out that someone was going to try to start streaming video
and went out and got a regulation written prohibiting the stream-
ing of video because you could not ID people before they watch
these movies. And they would argue it is in the safety of the public.
I would argue it is a way to prevent a competitor from entering the
marketplace. Blockbuster would still be in business, and Netflix
and others would not. A terrible analogy, probably, but nonetheless
it is an example of how you could see a regulation, if properly craft-
ed to prevent an innovative competitor from entering the industry
space or continuing to be in the space, and I do not know how that
is accounted for in this process of analyzing all this.

Dr. SARGEANT. Well, I think that it helps to have more time in
the rulemaking process. Part of the regulatory agenda, each agency
is supposed to publish the rules that they plan to work on. We have
got to make sure that small businesses are aware of what are the
rules that are coming down the pike.

Two, I think it is important that the Office of Advocacy contain
its outreach. It has these roundtables that go around the country.
So it is not just the Beltway. It is making sure that those outside
know that these rules are coming and get there, get the feedback
in terms of how this rule will impact their business.

Senator CARDIN. Let me again thank the witnesses.

I was impressed that you knew what Blockbusters was. I thought
at your age——

[Laughter.]

So I learned something today.

Chairman RuBIO. I remember fax machines and beepers.

[Laughter.]

Senator CARDIN. Okay. Well, let us see how far. Do you know
about the——

Chairman RuUBIO. Eight-tracks?

Senator CARDIN. Eight-tracks. Okay.

You know what a typewriter is also?

Chairman RuBIO. A what?

[Laughter]

Senator CARDIN. So I think you raised a good point. I would just
urge us to get a better understanding from how the act works on
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the impact on small businesses versus larger companies, because
you could have a same unit cost of compliance between big busi-
nesses and small businesses, but the burden on the small business
could be substantially higher.

So I think we really do have to have a better understanding as
to how that is being interpreted and whether we need to deal with
that and understand that.

So I think this exchange has been extremely helpful, and I thank
all of our witnesses.

Chairman Ruslio. I do too.

By the way, just now that the statute of limitation has passed,
not only do I remember Blockbuster Video, I still have a couple of
their cassettes.

[Laughter.]

Chairman RUBIO. But I think it is too late. They cannot do any-
thing about it. Anyway, that is also a joke in case someone is
watching C—SPAN at 4:15 or whatever.

But I want to thank all of you for being a part of this. This work
we are doing is important. I think it is educational for members as
we try to do the reauthorization. It also allows us to learn about
the different complexities, and today was unique because you saw
two committees, meeting because it overlaps in jurisdiction. So I
thank you all.

The hearing record will stay open for 2 weeks, and any state-
ments or questions for the record should be submitted by Wednes-
day, June 5th, at 5:00 p.m. There is the possibility that some mem-
ber who had to leave or could not be here might send a question
that they will want you to answer if you can do it. We do not want
to be unduly burdensome, but if you can, that would be helpful. It
%s in the record, and we can refer back to it when we pursue legis-
ation.

Again, I want to thank all of you for being here for your patience.
Again, we ask for your forgiveness. We had the other hearing today
that kept us from here, but, by all accounts, it went very well for
the first panel, and, luckily, we are here in time for all of you. So
thank you so much.

With that, the meeting is adjourned.

[Whereupon, at 4:18 p.m., the Committee was adjourned.]
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Senate Committee on Small Business and Entrepreneurship Joint Hearing
May 22,2019
Follow-Up Questions for the Record

Questions for Mr. Major Clark, 111

Questions from:
Chairman Rubio

Office of Advacacy’s Enforcement of the RFA and SBREFA panel requirements

The Small Business Regulatory Enforcement Fairness (SBREFA) updated the Regulatory
Fairness Act (RFA) by requiring some agencies — including the Environmental Protection
Agency (EPA) — to hold panels where small entities would be consulted. However, agencies still
avoid following these laws. With the Waters of the United States (WOTUS) regulation, EPA and
Army Corps of Engineers determined that the cost would not have a significant impact on small
entities, allowing them to circumvent the requirements of the RFA and SBREFA. Advocacy later
discovered that the EPA’s own estimates placed the costs of compliance ar well beyond $100
million.

QUESTION 1:

When agencies are able to specify that their regulations do not fall under the RFA or SBREFA,
how does Advocacy verify this assertion?

Generally, when an agency asserts that a directive is not a rule within the meaning of that term in
the RFA,! Advocacy will conduct a legal analysis, including a reading of the statute and a review
of case law. EPA and the Army Corps of Engineers made a legal determination that the Waters
of the United States rule would not have a significant economic impact on a substantial number
small entities, despite the costs, because those costs were considered to be indirect. Under
current case law, indirect costs are not required to be included in an RFA analysis. Advocacy
disagreed with the agencies on whether the costs of the rule were direct costs, distinguished the
agencies’ analysis from current RFA case law on direct costs, and provided examples from small
businesses that demonstrated how the rule would directly impact them. Advocacy’s comment
letter discusses the problems with the agencies’ RFA analysis in great detail, which can be found
at hitps://www.sba.gov/sites/default/files/Final WOTUS%20Comment%20Letter.pdf.

! For purposes of the Regulatory Flexibility Act, “the term ‘rule’ means any rule for which the agency publishes a
general notice of proposed rulemaking pursuant to section 553(b) of this title, or any other law, including any rule of
general applicability governing Federal grants to State and jocal governments for which the agency provides an
opportunity for notice and public comment, except that the term ‘rule’ does not include a rule of particular
applicability relating to rates, wages, corporate or financial structures or reorganizations thereof, prices, facilities,
appliances, services, or allowances therefor or to valuations, costs or accounting, or practices relating to such rates,
wages, structures, prices, appliances, services, or allowances.” 5 U.S.C, § 601¢2).
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QUESTION 2:
How frequently are agencies able to avoid requirements from the RFA and SBREFA?

Agencies are not typically able to avoid entirely the requirements of the RFA. However, the RFA
does not currently apply to interim final rules or direct final rules.

QUESTION 3:

During your time at Advocacy, have you found that most agencies make an honest attempt at
complying with the RFA?

Advocacy believes that the federal agencies recognize their responsibilities under the RFA and
strive to meet those responsibilities.

QUESTION 4:

What are Advocacy's limits? What does your office need to ensure that agencies fully comply
with the RFA?

Advocacy’s limitations include a lack of available data and time constraints imposed by the
agencies and the rulemaking process.

As stated in my written testimony, Advocacy’s 2016 legislative priorities identify areas for
legislative attention if the RFA is to provide small entities with the full consideration that
Congress originally intended. These priorities include consideration of indirect effects,
clarification on the scope of the RFA, improvements to the quality and transparency of the RFA
analysis, clear requirements for certifications, improvements to SBREFA panels, and
improvements to retrospective review. For a more detailed discussion of each of these priorities,
please see Appendix C of my written testimony.
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Government Accountability Office Recommendations for Research Procedures

In July 2014, the Government Accountability Office (GAO) produced a report on the Office of
Advocacy. GAO made, and Advocacy agreed with, three recommendations. The first was a
recommendation that staff beiter monitor the quality of information that it disseminated by
selecting peer reviewers for research, documenting reviews, and specifically addressing
reviewer comments.

QUESTION 5:

Does the Office of Advocacy currently monitor research and information using these processes?
Yes. Advocacy monitors its research and information dissemination using the processes
recommended in the GAO report.

QUESTION 6:

Secondly, GAO recommended that Advocacy strengthen its regulatory activities by maintaining
better records of interactions with small entities and associations. Since 2014, has Advocacy
been documenting interactions with small businesses and other stakeholders?

Yes. Advocacy documents interactions with stakeholders, including small businesses and small
business representatives, as recommended in the GAO report.

QUESTION 7:

Finally, GAO recommended that Advocacy do better succession planning since many key staff in
the small office would be difficult to replace if they left or retired. Has Advocacy built and

implemented a succession plan?

Yes. Advocacy has implemented a succession plan as recommended in the GAO report.
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SBA's Compliance with the RFA when Promulgating Rules

Last September, the Small Business Administration (SB4) released a proposed rule that makes
significant changes to the rules governing SBA s lending programs and resulted in
approximately 4,000 individual comments. I have heard directly from lenders in Florida about
the impact of this proposed rule on both the lenders and small business borrowers, and I am
troubled that it appears that the SBA did not consider how the rule would affect small
businesses. If anything, the SBA should be a model to other agencies of giving small businesses
extra consideration when promulgating rules, including advanced notice of its plans. Advocacy
wrote an official comment letter on December 18, 2018, asking the SBA to look for a less
burdensome way to regulate its loan programs.

QUESTION 8:
What analyses, if any, did SBA perform to determine the impact of thus rule on small entities?

SBA prepared a certification for the rule. Section 605 of the RFA allows an agency to prepare a
certification in lieu of an initial regulatory flexibility analysis if the proposed rule is not expected
to have a significant economic impact on a substantial number of small entities. Prior to
preparing a certification, the agency must perform a threshold analysis to determine the impact
on the regulated small entities. Based on its threshold analysis of the regulated lenders and
agents, SBA certified that the proposed rule would not have a significant economic impact on a
substantial number of small entities.

QUESTION 9:

Is it common that the SBA does not abide by the RFA and fails to consider the impact of its rules
on small businesses?

SBA complies with the RFA. In general, federal agencies can improve their RFA compliance by
conducting outreach to affected small entities early in the regulatory development process in
order to identity potential alternative approaches and determine the best way to accomplish their
objective without unduly burdening affected small entities.
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Agency Compliance with the RFA over Time

You have worked at the Office of Advocacy since 1998 — under four different chief counsels,
under two Democratic presidents, and under two Republican presidents.

QUESTION 10:

How has agency compliance with the RFA changed over the years? After years of providing
trainings to agencies, are they starting to understand the purpose of the RFA?

Since the signing of Executive Order 13272, Proper Consideration of Small Entities in Agency
Rulemaking, Advocacy has had the responsibility of training the agencies in how to comply with
the RFA. Since Advocacy began training in 2003, Advocacy has conducted training for 18
cabinet-level departments and agencies, 79 separate component agencies and offices within these
departments, and 23 independent agencies. Advocacy believes that agency compliance with the
RFA has improved because of this ongoing training effort. Agencies have expressed their intent
to improve their performance under the RFA.

QUESTION 11:

What specific statutory changes does Advocacy need to differentiate itself from the SBA and
establish itself as a respected government office?

The Congressional Research Service published a 2019 report on the history of the Office of
Advocacy and in its summary the report states, “Advocacy, generally recognized as being an
independent office, is housed within the much larger SBA which, given their statutorily
ovetlapping missions as advocates for small businesses, makes it more difficult for stakeholders
to recognize Advocacy as the definitive voice for small businesses.” It would appear from the
numerous inquiries that Advocacy receives, the general public, and even some federal agencies,
believe that the Office of Advocacy is a division of the SBA. While Advocacy works very
closely with SBA because we have the same stakeholders, the Office of Advocacy’s name
should reflect that it is independent of SBA. To avoid this confusion and provide a clearer
picture of the Office of Advocacy, the committees might consider changing Advocacy’s name to
clarify that Advocacy is not a program within the Small Business Administration, but rather an
independent office representing small businesses. Advocacy needs to preserve and maintain its
independence while also continuing to receive support from SBA on administrative services and
the ability to interact on Advocacy’s economic research work and work closely with the National
Ombudsman.
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Congressional Intent of the RFA

You worked as the staff director for the House Small Business Committee during the passage of
the RFA in 1980.

QUESTION 12:

What were some of the underlying events that led to the creation of the RFA and the Office of
Advocacy?

During the 1970s and 1980s, small business communities across the country were eager to
participate in the federal budget marketplace. These businesses saw tremendous marketing
opportunities to bring their goods and services to the federal government. The premise of the first
White House Conference on Small Business in 1980 was that the federal agencies had not given
small businesses a fair and level playing field. Regulations simply did not take into consideration
the impact on small businesses. Prior to the first White House Conference, Senator Culver of
lIowa introduced a bill, S. 299, that would improve the federal rulemaking process for small
businesses. His effort received tremendous support from the delegates to the White House
Conference, and Congress passed the RFA in 1980. This was perhaps one the most successful
efforts by the federal government to balance social and economic goals. During this period,
several significant studies were published that provided a strong economic foundation for how
important small businesses were to the economy in terms of job creation and innovation.

Additionally, economist Milton Kafoglis, a member of President Jimmy Carter’s Council on
Wage and Price Stability, testified before the Senate Committee on the Judiciary in 1978. He
said, “There seem to be clear economies of scale imposed by most regulatory endeavors.
Uniform application of regulatory requirements thus seems to increase the size [of the] firm that
can effectively compete. The cost curve of the firm is shifted upward ... [with] the small firms'
cost curve shifting more than that of the dominant firms [thus] the share of the dominant firm
will increase while that of small firms will decrease. As a result, industrial concentration will
have increased. This ... suggests that the “small business’ [regulatory] problem goes beyond
mere sympathy for the small businessman, but strikes at the heart of the established national
policy of maintaining competition and mitigating monopoly.”

QUESTION 13:

What were some of the opposing arguments to the creation of the Office of Advocacy? What
limited you from expanding the authorily of the Office of Advocacy?

The large businesses, large federal agencies, and the Administration did not believe that an
Office of Advocacy was necessary. The belief was that if a large business could not perform the
contract, then it would be silly to think that a small business could outperform a large one.
Others took a position that it would cost the government too much money to contract with small
businesses and to enact regulations that gave special consideration to small businesses. Much of
the opposition to the Office of Advocacy was carried forward until the 1996 Small Business
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Regulatory Enforcement Fairness Act (SBREFA) legislation. The most positive change came
with SBREFA and the inclusion of federal court jurisdiction to review agency compliance with
the RFA. This change in 1996 was followed by several significant executive orders and
ultimately legislative changes in the Small Business Jobs Act. During the period that I worked
for the House Small Business Committee, while a large number of bills were passed to support
small businesses, members of both the House and Senate Small Business Committees spent a
large part of their time successfully defending SBA from being eliminated by the White House.
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Regulatory Roundtables

The Office of Advocacy collects a lot of information from small businesses through its
Regulatory Reform Roundtables. I heard from several people in Florida that they enjoyed getting
the opportunity to share their thoughts on some proposed rules when you visited Tampa in April.

QUESTION 14:

What is Advocacy s process for following up with agencies with the feedback you have received
from these Regulatory Reform Roundtables?

In 2017, Advocacy sent 15 letters to the heads of regulatory agencies, which included small
business concerns and suggested fixes for specific rules that were raised at these roundtables, In
2018, Advocacy sent 11 additional follow-up letters.

Advocacy’s regulatory staff conducts meetings, conference calls, and detailed discussions with
federal regulatory officials to present small business feedback from the roundtables and to begin
work on potential solutions and burden reduction. Advocacy has already seen developments that
have resulted in burden reduction and cost savings for small businesses since Advocacy launched
its nationwide regulatory reform effort, as detailed in Chapter 4 of our report, “What Small
Businesses Are Saying and What Advocacy Is Doing About It: Progress Report on the Office of
Advocacy’s Regional Regulatory Reform Roundtables.” The report is included in the hearing
record and is available on our website at hitps://advocacy.sba.gov/regulatory-reform/regulatory-
reform-follow-up/.

QUESTION 15:

How many roundtables do you hold on average each year and how do you select the locations in
which you hold these roundtables?

Between June 1, 2017, and June 20, 2019, Advocacy has held 39 Regional Regulatory Reform
Roundtables in 27 states. In 2017, Advocacy held 13 roundtables in 9 states (Louisiana, Idaho,
Kentucky, Ohio, Missouri, Kansas, Virginia, New Hampshire, and Massachusetts). In 2018,
Advocacy held 20 roundtables in 13 states (Michigan, Wisconsin, Texas, Georgia, California,
Florida, Iowa, Wisconsin, Wyoming, Colorado, New Jersey, Pennsylvania, and New York.
Advocacy has held 6 roundtables in 6 states so far in 2019 (Oklahoma, Arizona, Nevada,
Arkansas, Tennessee, and Mississippi), and we plan to hold additional roundtables this year.
Advocacy also holds issue roundtables, which focus on specific small business regulatory topics,
including international trade. For example, Advocacy recently held roundtables in Colorado and
Florida on the Waters of the United States proposed rule, and in Florida and Alabama on the
Overtime proposed rule.

The locations of these roundtables span rural and urban areas, geographic regions, and a range of
industries. Regulatory impacts can vary by geographic region. For the Regional Regulatory
Reform Roundtables, Advocacy made an outreach plan to visit all regions of the country and
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multiple industries. Advocacy has made a concerted effort to visit diverse areas that provide
varying perspectives. Advocacy’s ability to travel for these roundtables can be limited when the
office is funded through a continuing resolution rather than full appropriations from Congress.

Advocacy relied on several factors to determine the roundtable schedule, including:

» The experience of Advocacy’s regulatory attorneys over the years;

e Assessments of economic data on small business contributions across geographic areas;

e Information provided by small business advocates and trade organizations on what their
members were saying and what areas were most affected by burdensome regulations;

* The availability of Advocacy’s team of regional advocates and assistance of SBA’s
district offices; and

o Congressional requests.

Several roundtables were scheduled in conjunction with Advocacy’s information-gathering effort
on small business impacts of the North American Free Trade Agreement (NAFTA)
modernization. Advocacy received this mandate from the Trade Facilitation and Trade
Enforcement Act (TFTEA). Events in Wisconsin, Michigan, and Texas were planned in order to
hear concerns about NAFTA and international trade.

QUESTION 16:

What are some common concerns that businesses have expressed? Is there a particular
regulation or agency that has been repeatedly discussed?

1]
Advocacy has heard about a wide variety of regulations that should be reviewed and reformed.
Some general recurring themes we heard include the following:

* Burdensome and confusing paperwork, red tape, reporting, labeling, and fines;

o Costly fees for the services of consultants, lawyers, and accountants;

+ Regulations that run to hundreds of pages, and which require advanced legal and
technical background to understand;

« Business owners regularly confronting the uncertainty of knowing whether their company
is in compliance with all applicable regulations;

¢ Others who worry whether the business confidential information they must disclose to
regulators will be kept private from competitors; and

s Major rules that are enacted to halt the excess of large, industry-controlling firms, yet
small firms are caught up in their dragnet.

Table 5 in Chapter 5 of Advocacy’s progress report on our Regional Regulatory Reform
Roundtables lists the federal regulations complained about most often at roundtables held
through September 2018, It includes 42 regulations from over 25 federal agencies.
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Office of Advacacy’s Role in Trade Issues

Trade is increasingly important for small businesses who want to expand into new markets and
diversify, and for all businesses who are confused by ever-changing trade agreements. The
United States Mexico Canada (USMCA) trade agreement includes a specific small business title,
the first time a trade agreement to which the United States has been a party has included specific
provisions addressing compliance, regulations, and assistance for small and medium-sized firms.

QUESTION 17:
What is your current involvement in international trade issues?

Under the Trade Facilitation and Trade Enforcement Act, whenever a trade agreement is being
negotiated, Advocacy is tasked with convening an interagency working group and producing a
report to Congress evaluating the small business economic impacts of the trade agreement under
negotiation, particularly impacts in the services, manufacturing, and agriculture sectors, as well
as highlighting small business priorities, opportunities, and challenges. Advocacy’s first report
under TFTEA, “Section 502 Small Business Report on the Modernization of the North American
Free Trade Agreement (NAFTA): Prepared for the Consideration of the United States-Mexico-
Canada Agreement (USMCA)” is available at https://cdn.advocacy.sba.gov/wp-
content/uploads/2018/12/20094150/Section-502-Small-Business-Report-on-the-Modernization-
of-the-North-American-Free-Trade-Agreement-NAFTA pdf.

Advocacy has been invited to provide its expertise on the consideration of small business
impacts during the rulemaking process at several international gatherings. In addition, Advocacy
has been invited to participate in ongoing discussions between representatives of the United
States and a number of other countries for the purpose of concluding regulatory cooperation
agreements.

QUESTION 18:

In roundtables, how often do you hear about international trade?

When Advocacy first began its Regional Regulatory Reform Roundtables, international trade
was not an issue that small businesses mentioned often. Most recently, however, international
trade concerns have been raised by small businesses with increasing frequency, particularly

regarding tariffs. To collect feedback from small businesses in the TFTEA process, Advocacy
holds international trade outreach meetings.

10
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QUESTION 19:
What do businesses cite as problems, concerns, or opportunities regarding international trade?
Advocacy hears from small businesses that they are concerned about access to international

markets, the difficulties of entering into international trade, and the uncertainties created by
disparate regulatory schemes and tariffs.

1



97

Rule-writing Authority for the Office of Advocacy

The RFA models the National Environmental Protection Act (NEPA), under which Congress
delegated rulemaking authority to the Council on Environmental Quality (CEQ) to govern
environmental analyses. However, Congress neglected to give Advocacy this same authorily to
write rules governing small entity analyses under the RFA. GAO, a non-partisan arm of the
legislative branch, recommended in four reports from 1991 10 2014 that Congress create this
rulemaking authority if it actually intends for agencies to comply with the RFA.

QUESTION 20:

If Advocacy could issue rules governing agency compliance with the RFA, how would this affect
the federal rulemaking process?

Advocacy anticipates that any regulation of agency compliance with the RFA would look a lot
like the guidance that Advocacy has already issued and uses in its RFA training,

12
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Questions from:
Ranking Member Cardin:

Offshore Drilling Leiter to the Depariment of Interior

In March of last year, you sent a letter to former Secretary of the Interior Ryan Zinke about the
Trump Administration’s proposal to expand offshore drilling. The letter is four pages long and
contains a summary of your outreach efforts to small businesses around the country. In it, you
state that you heard two perspectives: oil and gas companies support the proposals to expand
drilling, while coastal businesses involved in fishing and recreation are very concerned that it
could destroy their industries.

And yet the very first sentence of your letter reads as follows: “The Office of Advocacy applauds
the U.S. Department of Interior's Bureau of Ocean Energy Management’s efforts to expand the
area of the outer continental shelf available for oil and gas leasing, as these efforts have the
potential to benefit small businesses by creating new opportunities for small entities to enter and
remain competitive in the industry.”

From reading this statement of support on the first page, one gets the distinct impression that
you only heard from one industry. Yet the letter very clearly establishes that this is not a one-
sided issue as far as small businesses are concerned. You heard from many people who make
their living from fishing and recreation who do not share your enthusiasm for the proposed
offshore drilling expansion.

QUESTION 1:

Does the Office of Advocacy consider the oil and gas industry more important than small
businesses in the fishing and recreation industry?

The Office of Advocacy considers all small businesses important and strives to advocate for the
interests of all small businesses, including those in the oil and gas industry as well as fishing and
recreation.

QUESTION 2:

Doesn't your letter state that you heard about real concerns from small businesses in the fishing
and recreation industry.

Yes. Advocacy’s letter specifically states our concerns for the potential impact of the rule on
these industries.
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QUESTION 3:

Please explain how Advocacy, an office that is supposed to be impartial and represent the
interests of all small businesses, could conclude that it “applauds” the Trump Administration’s
regulatory proposal when so many business owners outside the oil and gas industry expressed
strong opposition to this rule. It sounds like you have officially taken sides among small
businesses, but that is not what we in Congress intended when we created your office.

Advocacy’s letter encourages the agency to consider the impact on all small businesses going
forward with any proposed program. Our letter also encourages the agency to ensure that small
businesses are able to participate in the program, while also considering potential impacts on
tourism, coastal recreation, and fisheries, and that it gather data on these impacts before moving
forward with a proposed program.

QUESTION 4:

Going forward, can you commit to avoiding one sided conclusions similar to your "applauds" for
the offshore drilling proposal in future letters on regulatory matters that affect different small
businesses in different ways?

Yes. It is Advocacy’s standard practice to ensure that all impacted small businesses are
considered. Advocacy will continue to make sure agencies are aware of all the small business
impacts their proposed rules may have and be careful not to appear as making one-sided
conclusions.

14
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Questions from:
Senator Hirono

Recognizing the importance of the U.S. Small Business Administration’s (SBA) Office of
Advocacy as an independent voice for local small businesses, and highlighting the need for more
outreach to local small businesses and SBA district offices: Mr. Clark, the SBA’s Office of
Advocacy plays an important rule in promoting the interests of the more than 30.2 million small
businesses in the United States—including the 128,000 small businesses in Hawaii—by
providing them with an independent voice in the federal government.

QUESTION 1:

Can you elaborate on how Advocacy conducts outreach to small businesses to learn about their
concerns, including any individual outreach it conducts to local small businesses?

The Office of Advocacy conducts multiple levels of outreach to local small businesses. First, the
Office has twelve Regional Advocates, and each is assigned to a specific area that coincides with
the SBA Regional Offices. These individuals are normally selected from the region in which
they are assigned and thus have a good grasp of the small business communities. In addition,
these individuals are based in either the SBA district or regional office in their region, and they
work very closely with the SBA team there. In many situations, the SBA will invite the Regional
Advocate to attend meetings or to be on various local outreach programs.

Second, our regulatory attorneys reach out to local small businesses through various small
business trade groups for specific input on proposed regulations. Third, the Chief Counsel for
Advocacy has a group of small business trade organizations that provide input on various local
small business issues, and the Chief Counsel travels to each region to meet local small business
owners. Fourth, Advocacy utilizes social media to reach local small businesses and has a web
page in which we solicit input from small businesses. Fifth, Advocacy conducts issue
roundtables across the country and in Washington, DC, to hear from small businesses and holds
Regional Regulatory Reform Roundtables. Finally, Advocacy conducts outreach to Members of
Congress to inform them of our services and to respond to many of their small business
constituent issues.

QUESTION 2:

What kind of outreach, if any, does Advocacy conduct to SBA'’s district offices, which offen times
have close working relationships with local small businesses?

As stated above, our Regional Advocates are assigned to an SBA District Office or Regional
Office, and they work very closely with these offices. Many of these offices ask Advocacy to
examine small business issues that may be beyond their ability to explore. These local SBA
offices provide Advocacy with direct contacts to the local small businesses and to the local small
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business organizations. More importantly these offices are critical in providing Advocacy with
information on the local economy.

QUESTION 3:

In your opinion should Advocacy be doing more outreach to local small businesses?

Advocacy is always striving to conduct more outreach to local small businesses, as their input is

critical to providing Advocacy with the information it needs to accomplish its mission of
representing small businesses before the federal government.
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Recognizing the importance of federal regulations that support local small businesses that rely
on our natural resources, like clean water and clean air, to support themselves: Mr. Clark, as
the independent voice for America’s small businesses, the Office of Advocacy has an important
responsibility to consider the impact of regulations on small businesses—including those that
rely on natural resources for their livelthoods. Locally in Hawaii there are many of these
businesses that rely on things like our national parks, coastlines, oceans, and coral reefs.

QUESTION 4:

Do you recognize that certain federal regulations, including those related to clean water and
clean air, can have a positive impact on businesses that rely on our natural resources?

Yes.

QUESTION s:

Does Advocacy take into consideration how changes to these regulations would impact those
businesses?

Yes. Advocacy works with the federal agencies to ensure that their regulations comply with the
Regulatory Flexibility Act, which requires that the agency determine the impact of their rules on
small entities subject to the rule and consider alternatives to reduce that impact. Advocacy
believes that reasonably foreseeable impacts on small entities not directly regulated by the rule
should also be included, but the statute currently does not require it.

QUESTION 6:
In your opinion, should Advocacy be doing more to consider the impact of those changes?
Advocacy continues to seek input from all small businesses, including those who may benefit

from a regulation. Advocacy is always looking for opportunities to strengthen its outreach efforts
and ability to represent the views of all small businesses before federal agencies.
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Recognizing the importance of the Office of Advocacy as a voice for women- and minority-owned
businesses: Mr. Clark, in states like Hawaii where we have more than 74,000 minority-owned
businesses, and more than 44,000 women-owned businesses, programs that support women,
minorities, and other historically underrepresented populations in starting and growing
successful businesses are important for the economy in general.

QUESTION 7:

Can you elaborate on how Advocacy conducts outreach to women- and minority-owned small
businesses to understand their concerns?

Small businesses — including those owned by minorities, women, service-disabled veterans,
Native Americans, and those located in HUBZones — are the economic fabric of this nation. By
working with the local SBA district offices, Advocacy is able to identify economically and
socially disadvantaged businesse and invite them to our local and regional roundtables.
Advocacy has partnered with Women Business Centers in outreach and hosting Regional
Regulatory Reform Roundtables. In addition, these businesses are provided with information on
how to reach our Regional Advocates at any time on any issue that may be impacting their
business. Advocacy has also been a part of the Small Business Innovation and Research
Program’s effort to reach out to more of these firms to encourage them to participate in Science,
Technology Engineering and Math (STEM) programs.

QUESTION 8:

Advocacy plays an important function in researching the role small businesses play in the
American economy and the coniributions they make to keeping the United Stares compeltitive.

Advocacy agrees with this statement.

QUESTION 9:

What kind of research, if any, has Advocacy conducted related to women- and minority-owned
businesses?

Advocacy has conducted extensive research on women- and minority-owned businesses.
Advocacy’s most recent research includes the following:

* Small Business Fact Sheet: Spotlight on Minority-Owned Employer Businesses (May
2019), available at https:/advocacy.sba.gov/2019/05/23/small-business-facts-spotlight-
on-minority-owned-emplover-businesses/

¢ Small Business Fact Sheet: Spotlight on Women-Owned Employer Businesses (March
2019), available at https://advocacy.sba.gov/2019/03/25/small-business-facts-spotlight-
on-women-owned-emplover-businesses/

18
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* Research Report: Financing Patterns and Credit Market Experiences: A Comparison by
Race and Ethnicity for U.S. Employer Firms (2018), available at hitps://advocacy.sba.
gov/2018/02/01/financing-patterns-and-credit-market-experiences-a-comparison-by-race-
and-ethnicity-for-u-s-emplover-firms/

e Research Report: Latino Business Ownership: Contributions and Barriers for U.S. Born
and Immigrant Latino Entrepreneurs (2018), available at
hitps://advocacy.sba.gov/2018/01/01/latino-business-ownership-contributions-and-
barriers-for-u-s-born-and-immigrant-latino-entrepreneurs/

o Issue brief: Women’s Business Ownership: Data from the 2012 Survey of Business
Owners (May 31, 2017), available at https://advocacy.sba.gov/2017/05/3 1/womens-
business-ownership-data-from-the-2012-survey-of-business-owner/

e Survey of Business Owners Facts: Minority-Owned Businesses in the United States (May
2016), available at https://advocacy.sba.pov/2016/05/01/minority-owned-businesses-in-
the-united-states/

¢ Survey of Business Owners Facts: Women-Owned Businesses in the United States (May
2016), available at https://advocacy.sba.gov/2016/05/01/women-owned-businesses-in-
the-united-states/

o Issue brief: Minority Business Ownership: Data from the 2012 Survey of Business
Owners (September 14, 2016), available at
https://advocacy.sba.gov/2016/09/14/minority-business-ownership-data-from-the-2012-
survey-of-business-owners/

o Issue brief: Access to Capital for Women- and Minority-owned Businesses: Revising
Key Variables (January 29, 2014), available at hitps://advocacy.sba.gov/2014/01/29/
access-to-capital-for-women-and-minority-owned-businesses-revisiting-key-variables/

o Research Report: Understanding the Gender Gap in STEM Fields Entrepreneurship
(2014), available at https://advocacy.sba.gov/2014/10/01 understanding-the-gender-gap-

in-stem-fields-entrepreneurship/

In addition, each year, Advocacy publishes a small business profile for the United States and
each state, which includes the latest statistics on women- and minority-owned businesses. The
2019 small business state profiles can be found on our website at https://advocacy.sba.gov/2019/
04/24/2019-small-business-profiles-for-the-states-and-territories/.

QUESTION 10:

Do you agree that these businesses play an important role in terms of keeping the United States
competitive?

Yes. Minority- and women-owned businesses employ millions of people. According to the
Census Bureau, minority-owned businesses employed 8.7 million people in 2016 (the most
recent data available), and women-owned businesses employed 9.4 million. In Hawaii, the
majority of businesses with employees are owned by minorities (61 percent). States with the
highest share of minority-owned businesses were Hawaii with 61 percent, California with 36
percent, Texas with 30 percent, and New Mexico with 27 percent. States with the highest share
of businesses owned by women were Alaska with 26 percent, and Missouri and Hawaii each
with 25 percent of employer businesses owned by women. These businesses are key players in
the U.S. economy, and the make important contributions to innovation, trade, and overall U.S.
competitiveness.



105

Senate Committee on Small Business and Entrepreneurship Joint Hearing
May 22, 2019
Follow-Up Questions for the Record

Questions for Dr. Winslow Sargeant

Questions from:

Chairman Rubio

RFA Compliance under vour Tenure at the Office of Advocacy

For the Waters of the United States (WOTUS) rule, the Environmental Protection Agency (EPA)
and the Army Corps of Engineers determined that the cost would not have a significant impact
on small entities, allowing them to circumvent the requirements of the Regulatory Flexibility Act
(RFA). Despite being nominated to be Chief Counsel of the Office of Advocacy by President
Obama, you signed a 2014 letter to Administrator McCarthy that called out these agencies for
not abiding by the RFA and incorrectly certifying that the rule would not have a significant im-
pact.

QUESTION 1:

During your time as Chief Counsel at Advocacy how did you interact with other agencies when
attempting to enforce the RFA? Were you ignored?

Chairman Rubio, during my tenure at the Office of Advocacy, my team and I worked with
agency officials to educate them on compliance of the RFA. Under Executive Order (E.O. 13272
and codified in the Small Business Act of 2010), Advocacy was charged to provide training to
agency officials on how to comply with the RFA. Each year, as part of the RFA annual report
submitted to the White House, Advocacy would list the number of Federal employees trained un-
der E.O. 13272. This training helped to reduce the number of instances where the RFA was ig-
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nored or not complied with. E.O. 13272 requires agencies to consider Advocacy’s written com-
ments on a proposed rule and to address these comments in the final rule published in the Federal
Register.

Advocacy has three duties (two will be listed) under E.O. 13272. First, Advocacy must notify
agencies of how to comply with the RFA. This was first accomplished in 2003 through the publi-
cation of 4 Guide for Government Agencies: How to Comply with the Regulatory Flexibility Act.
A revised version of this guide was provided to agencies in 2009 and 2012. The 2012 revision
incorporated the later amendments to the RFA.

Second, Advocacy must report annually to OIRA on agency compliance with the executive or-
der. In FY 2014, most agencies complied with E.O. 13272. However, a few agencies continued
to ignore the requirements and failed to provide Advocacy with copies of their draft regulations.

In the RFA Annual report, Advocacy provided a list of agencies that were generally in compli-
ance with the RFA. The report also listed the top reasons why the Chief Counsel would send for-
mal comment letters to agencies officials. In general, agency officials would follow up with Ad-
vocacy staffers on why certain actions were taken.

QUESTION 2:

How frequently do you remember agencies incotrectly identifying that their rules were not sig-
nificant enough to fall under the RFA’s requirements?

In FY 2014 for example, Advocacy filed 22 formal comment letters conveying small business
concerns on specific regulatory proposals. The two issues identified most often were the inade-
quate analysis of a rule’s small entity impacts and lack of consideration of small business alter-
natives. These issues were the primary reasons that agencies’ initial regulatory flexibility anal-
yses (IRFAs) were judged inadequate.

Improved Enforcement of the RFA

Even after Advocacy asked the EPA to follow the RFA in 2014, the EPA finalized the WOTUS
rule without making any significant changes. The EPA under the Trump Administration is con-
sidering a new definition of “Waters of the U.S.” yet Advocacy has had to write the agency
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again, asking that is reconsider its certification that the rule would not have a significant impact
on small entities.

QUESTION 3:

What kind of measures are necessary for agencies to give small businesses the consideration re-
quired by law under the RFA?

Overseeing federal agencies” compliance with the Regulatory Flexibility Act and E.O. 13272 is
the responsibility of the Office of Advocacy.

Section 602 of the RFA requires each agency to publish its regulatory flexibility agenda in April
and October in the Federal Register. The agenda must specify the subject of upcoming proposed
rules and whether they are likely to have a significant economic impact on a substantial number
of small entities. Agencies are also required to provide their agendas to the Chief Counsel of the
Office of Advocacy and to small businesses or their representatives. The regulatory agendas alert
Advocacy and small entities to forthcoming regulations, and they are frequently discussed at Ad-
vocacy roundtables.

Section 609 of the RFA requires three agencies (EPA, CFPB, and OSHA) to convene review
panels (abbreviated as SBREFA or SBAR panels) whenever a draft regulation is anticipated to
have a significant economic impact on a substantial number of small entities. These panels allow
agencies the opportunity to receive input from affected small business before proposed rules are
published. Advocacy believed, during my tenure, that a SBREFA panel should have been have
convened for the WOTUS rule under EPA.

QUESTION 4:

What limits does Advocacy face in serving as the watchdog of the RFA? What does Advocacy
need to best serve the intent of the RFA?

As the watchdog of the RFA, Advocacy is empowered with the following:

* A Senate-confirmed Chief Counsel,
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» Independence for the Office of Advocacy as the voice for small business within the Fed-
eral government, and

* A line item budget within the Treasury.

The RFA, since 1980, has been improved to empower the Office of Advocacy to be a more ef-
fective voice for small businesses. However, it is time to consider additional legislation and im-
provements to the RFA. T support the reauthorizing SBA’s Office of Advocacy, the Prove It Act
(5.2014), the Early Participation in Regulations Act (S.1419), and the Small Business Regulatory
Flexibility Improvements Act (S.1120). These measures should help strengthen the effectiveness
of SBA’s Office of Advocacy.
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The Honorable Marco Rubio

Chairman, Committee on Small Business & Entrepreneurship

The Honorable Benjamin L. Cardin

Ranking Member, Committee on Small Business & Entrepreneurship
United States Senate

Washington, DC 20510-6350

RE: Responses to Questions for the Record following hearing on “Reauthorization of the SBA Office of
Advocacy”

Dear Chairman Rubio, Ranking Member Cardin and other members of the Committee:

)
Please find below my responses to the follow-up questions submitted following my participation in the
May 22, 2019 hearing, “Reauthorization of the SBA Office of Advocacy.”

Thank you for the opportunity to continue the conversation on this important topic.

Sincerely,

o

John Arensmeyer
Founder & CEOQ

uestions from Chairman Rubio

QUESTION 1:
‘Which regulations do you think have been mistaken as burdensome regulations?

Many who oppose regulations characterize virtually all of them as burdensome, but the reality is that most
federal regulations do not place a direct burden on small businesses. Indeed, our poling found 4 out of 5
small business owners agree that regulation of business is needed in a modern economy. While small
business owners are always interested in reducing their administrative burden, most believe smart
regulation can ensure a level playing field, promote transparency and encourage innovation through fair
competition.

QUESTION 2:

Are there changes that you recommend for Advocacy's process of reviewing regulatory
analyses?

© 2019 Smali Business Majority www.smallbusinessmajority.org June 18, 2018
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‘We don't believe there should be any changes. Advocacy should review regulations without a
preconceived notion that they are bad or good — but, instead, carefully weighing the true cost of any
possible burden against the value/benefit of the regulation.

QUESTION 3:
How has Advocacy been helpful to the Small Business Majority?

We are regularly in touch with Advocacy and it has been helpful. We've previously engaged with Advoeacy
to discuss congressional priorities and ideas for research we’d like to see the Office conduct. Most
recently, we contacted the office about regulatory reform initiatives, SBA’s Express Loan program and the
Obama administration’s overtime rule.

QUESTION 4:

Have you participated in any of Advocacy's roundtables or worked with Advocacy in other
ways?

Yes. We participated in Dr. Sargeant’s regular roundtables and we find the office’s data collection and
research to be of great help in our work.
QUESTION 5:

Do you support Mr. Tryon’s nomination to be Chief Counsel of the Office of Advocacy?

Yes, we support his nomination for this position.

Questions from Senator Hirono
QUESTION 1:

‘What concerns do you hear from small businesses in the United States?

Small business owners consistently list accessing affordable healthcare, creating a tax system that is fair to
all and access to capital as their top three concerns, Most notably, many entrepreneurs struggle to access
responsible capital, particularly women and entrepreneurs of color. For example, SBA loans made to
women-owned business between 2008 and 2016 accounted for only 18% of the total number of SBA 7(a)
and 504 loans approved even though they represent 40% of all small companies.

QUESTION 2:

How can the SBA’s Office of Advocacy do more to support these businesses with those
concerns?

© 2018 Small Business Majority 2 June 18, 2019
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The office should take a balanced, non-ideological approach to the actual burden to small businesses of
regulations and the cost-benefit thereof.

Additionally, we would like the see Advocacy take a greater role in addressing the impact of predatory
lending on small business. Our polling shows that 87% of small business owners support a
truth-in-lending act for small business lending to ensure loan rates and terms are disclosed transparently
and consistently. The Office of Advocacy can represent small business interests by producing more
research on the effects of predatory lending on small business owners,

QUESTION 3:

‘What concerns do you hear from younger entreprencurs?

In addition to accessing capital, younger entrepreneurs are concerned about student debt and their ability
to save for retirement. Our scientific opinion polling found millennial entrepreneurs say their student
debt impacted their ability to start and grow businesses. Additionally, 75 percent of millennials who own,
plan to own, or would like to own a business said the lack of access to an employer-sponsored retirement
plan is a barrier to entrepreneurship.

QUESTION 4:

In your opinion, should SBA be doing more to support younger entrepreneurs?

Yes. SBA should offer educational programs geared toward younger people who want to start businesses,
This should include helping them develop financial plans so they can pay off their student loan debt while
also growing their businesses.

QUESTION 5:

Do things like excessive student debt limit these individuals?

Absolutely. Our most recent polling on this issue found 43% of millennials who are still paying off student
loans, and who owned or had plans to own a business, said their student debt affects their ability to invest

in an organization or hire new employees. Considering our polling found the majority of millennials are or
would like to become entrepreneurs, it's important to address this issue.

© 2019 Small Business Majority 3 June 16, 2019
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Questions for Mr. Rick Baumann
Questions from:
Senator Hirono

Recognizing the importance of federal regulations that support local small businesses that rely
on our natural resources, like clean water and clean air, to support themselves: Mr. Baumann,
as a small business owner and a seafood wholesaler and distributor, you have highlighted the
importance of federal regulations that support local small businesses that rely on our natural
resources—including regulations that support businesses which depend on clean water.

QUESTION 1:

Can you elaborate on how your business depends on regulations that manage our natural
resources?

QUESTION 2:
What kind of impact would it have on your business if these regulations were rolled back?
ANSWER

Much of the recent discussion about regulations has been centered on them being intrusive,
overbearing or counterproductive to profitability. From my perspective as a small businessman
who relies on environmental quality for the sustainability of my livelihood, that mindset is
grossly misguided.

When you take into account that the general public health also is absolutely known to rely
on the same level of environmental quality to sustain healthy human life, it is absurd not to
have regulations which safeguard both.

Yet there are currently policy changes being considered which would eliminate common
sense and science based safeguards for air and water quality. This would benefit only big
polluting industries at the expense of small businesses and the general public health.
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My industry relies on clean estuaries to provide nursery grounds for the commercial species
we feed the world with to begin their life cycles. Many of these estuaries are fed by small
creeks and streams which flow from isolated wetlands.

All of these creeks and streams flow to larger bodies of water. But the administration has
taken steps to eliminate protections for these isolated wetlands, creeks and streams while
continuing protections for the larger bodies of water. So, in other words, the administration
believes in protecting the larger bodies of water after the smaller and unprotected waters are
allowed to flow polluted water into them. This is a greatly flawed application of public policy.

In my industry, we do have some necessary regulations that make sense. These are typically
based on the best available science, or the Precautionary Principle. For example, we have
regulations which close various fisheries during spawning season. We have size limits on
species of fish and quotas governing how many can be caught. Shrimpers must have Turtle
Excluder Devices on their shrimping nets to allow threatened and endangered turtles to pass
through them. At times when the endangered Northern Right Whale is present, thousands of
square miles of ocean are closed to all commercial fishing activities to protect them.

All of these regulations are in place with the goal of managing a sustainable ocean and its
fisheries. Then along comes the government with policies that fly in the face of logic.

For example, a recent NOAA Environmental impact Statement predicted “disorientation,
deafening and death” to hundreds of thousands of marine mammals if seismic blasting was
allowed to occur in the Atlantic Ocean. The same document predicted similar circumstances
for millions of other ocean creatures — the very same creatures that regulations on the fishing
industry are designed to protect.

So, logic, science and precaution would seem to indicate that seismic blasting should not be
allowed to proceed. | have personally sat down with the Board at BOEM and made this clear to
them — along with the fact that there is unanimous opposition to seismic going forward in the
Atlantic from Maine to Miami.

1t would seem that the seismic permits which BOEM is considering would have been rejec-
ted long ago, with all the facts considered. But they are actually STILL seriously considering
approving permits for five different companies that would redundantly blast the ocean, every
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few seconds, for many months on end, crisscrossing each other over the same areas and extra-
polating the predicted negative effects of the EIS by five.

This is pure lunacy! It seems that a “sustainable ocean” and the Endangered Species Act are
both the responsibilities of only the small businesses in the fishing industry — while the filthy
and accident prone business of Big Oil gets a free pass on all of it. It is a very large contradic-
tion of reason and logic designed to benefit Big Oil at the expense of all the sacrifice that the
fishing industry has demonstrated.

When you add this lack of logic to the aforementioned air and water quality rollbacks, it is
clear that big polluting industries, which could and should be retrofitting to green technology,
are getting blatant and misguided special treatment by government, while small fishing and
seafood businesses {and the general public health) are suffering greatly in their conscientious
efforts to both survive — and feed the world with uncontaminated protein.

So it is my opinion that there should be a level playing field concerning regulations. Science
based solutions should be promulgated to both eliminate harmful industrial poliutants from
our air and water and the sustainability of our oceans should be enforced with an even hand. If
small businesses are to work toward sustainability, it is unfair to allow big polluting businesses
to disregard that goal — and our efforts in that regard.
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The Office of Advocacy of the U.S. Small Business Administration was created by Congress
in 1976 to be an independent voice for small business within the federal government. The
office is led by the Chief Counsel for Advocacy who is appointed by the President and
confirmed by the U.S. Senate. The chief counsel advances the views, concerns, and interests
of small business before the White House, Congress, federal agencies, federal courts, and
state policymakers. The office relies on economic research, policy analyses, and small
business outreach to identify issues of small business concern. Regional and national
advocates around the country and an office in Washington, D.C., support the chief counsel’s
efforts.

This report covers the first 16 months of the office’s Regional Regulatory Reform
Roundtables, from June 2017 through September 2018. To learn more visit the Regulatory

Reform webpage at https://advocacy.sba.gov/regulatory-reform.

Information about Advocacy’s initiatives on behalf of small businesses is accessible via the
website; three Listservs (regulatory communications, news, and research); and social media

including LinkedIn, Twitter, and Facebook.

Q Website advocacy.sba.gov ﬁ Facehook www.facebook.com/AdvocacySBA

@ Email  advocacy@sbagov @Twiﬂer www.twitter.com/AdvocacySBA
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Foreword

The Office of Advocacy was created by Congress in 1976 to be an independent voice

for small business within the federal government. As the federal office responsible for
examining the contributions and challenges of small businesses in the U.S. economy,

we are constantly looking for answers to small business questions. In 1980, Advocacy’s
analysis and responsibilities grew to include the potential impact of federal regulations
on small business when the Regulatory Flexibility Act (RFA) was passed, requiring
federal agencies to consider these impacts. Over the past 46 years Advocacy attorneys
have worked within the government—educating regulators, assisting agencies with small
business analysis, and recommending alternative ways to reduce the burden of regulation
on small business. The office has helped small businesses save billions in regulatory costs
and has given small firm owners opportunities to make their voices heard about rules that
affect their interests.

In 2017 the new administration brought an increased commitment to regulatory reform
and burden reduction. The cornerstone of these efforts are President Trump's Executive
Orders 13771 and 13777, which address the private sector’s regulatory burden. Advocacy
responded by creating the Regional Regulatory Reform Roundtables. This outreach
initiative is intended to seek out and listen to small businesses across the country. The
roundtable initiative began in June 2017 and is ongoing. This report covers the first part of
the initiative through September 2018.

The Regional Regulatory Reform Roundtables are a way of gathering practical input on
the success and failure of regulatory compliance requirements. They have two goals:

s To identify regional small business regulatory issues to bring to the attention
of rulemaking agencies. This entails gathering firsthand information on
small business regulatory burdens across the nation, and identifying specific
recommendations for regulatory change to submit to responsible agencies.

e To educate small businesses and stakeholders on the ways that Advocacy can
help them meet their goals.

Between June 1, 2017, and September 30, 2018, Advocacy held 33 Regional Regulatory
Reform Roundtables in 21 states. While traveling to these events, Advocacy staff also
made at least 84 site visits in 22 states. In addition, the office’s regional and national
advocates held small business forums in 244 cities, and small business owners submitted
hundreds of comments through an online portal.

The recurring themes we heard include the following:

+ Burdensome and confusing paperwork, red tape, reporting, labeling, and fines;

«  Costly fees for the services of consultants, lawyers, and accountants;

+  Regulations that run to hundreds of pages, and which require advanced legal
and technical background to understand;
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» Business owners regularly confronting the uncertainty of knowing whether their
company is in compliance with all applicable regulations;

«  Others who worry whether the business confidential information they must
disclose to regulators will be kept private from competitors; and

«  Major rules that are enacted to halt the excesses of large, industry-controlling
firms, yet small firms are caught up in their dragnet.

Section 4 of the report outlines the progress that is being made toward reform. Here are a
few examples.

+ In March 2018, a legislative change allowed for the fishing industry’s Onboard
Monitoring Program to be fully funded by the National Oceanic and
Atmospheric Administration. Previously, small fishing boats were required
to pay out of their own pockets to have an onboard observer present on their
vessels while at sea.

» The Centers for Medicare and Medicaid Services simplified their reimbursement
rules for small rehabilitation facilities and removed a 25 percent penalty after
Advocacy communicated stakeholders’ concerns to the agency.

« Small businesses expressed frustration because the Environmental Protection
Agency’s rules use a different definition of “small business” than other federal
agencies. In September, EPA published a final rule on fees for chemical
businesses; in it, the agency aligned its small business definition with the one
used by the Small Business Administration, and the new definition allows more
small firms to pay reduced fees for reporting.

+ In August 2018, the Federal Communications Commission approved “one
touch-make ready” pole attachment policies. This approach simplifies the
process for small competitive local carriers to string aerial fiber on existing
utility poles. Advocacy had shared its support for these policies with the FCC
after hearing from competitive carriers.

This report provides detail about small businesses’ regulatory challenges through our
firsthand accounts of roundtables and site visits around the country. It outlines the first
steps made toward progress in alleviating some of these burdens. The Office of Advocacy
looks forward to continuing progress towards regulatory reform for small businesses.

Major L. Clark III
Acting Chief Counsel for Advocacy
December 2018
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Representing Small Business Interests

in the Era of Deregulation

The Office of Advocacy is an independent voice for small business within the federal government. The office is the
watchdog of the Regulatory Flexibility Act (a statute that requires small entitjes to be considered in the rulemaking
process) and the source of small business statistics. Advocacy speaks on behalf of small businesses to the White House,
Congress, federal agencies and courts, and state policymakers. Advocacy’s efforts include:

»  Representing small entities’ interests when
federal agencies plan and draft regulations;

& Gathering the views and concerns of small
businesses through public meetings and round-
tables, conference calls, small meetings, online
input, and a network of regional and national
advocates;

®  Applying its legal and economic expertise to
help agencies evaluate their proposed rules’
impacts on small entities and to consider alter-
natives that minimize adverse and dispropor-
tionate impacts on them;

o Training federal agency staff, Congressional
staff, and private sector thought-leaders on the
Regulatory Flexibility Act and on the unique
ways that regulations affect small entities com-
pared to their larger competitors; and

@ Conducting and sponsoring economic research
on small businesses’ role in the economy, as well
as the effects of government regulation on small
businesses.

The Era of Regulatory Reform
In 2017 the Trump administration brought anew com-

mitment to regulatory reform and burden reduction.
The cornerstone of this effort are President Trump’s

two executive orders addressing the private sector’s
regulatory burden. Executive Order 13771, “Reducing
Regulation and Controlling Regulatory Costs,” was
signed on January 30, 2017, with the goal of reducing
costs associated with complying with federal regula-
tions. This order bars federal regulatory agencies from
issuing a new rule unless they identify two or more
rules to be repealed.

Executive Order 13777, “Enforcing the Regulatory
Reform Agenda,” signed on February 24, 2017, directs
agencies to make Jong-term reform plans. It requires
each agency to designate a Regulatory Reform Officer
(RRO) to oversee the implementation of regulatory
reform at the agency. It also establishes Regulatory
Reform Task Forces within each agency. These groups
are directed to evaluate existing regulations and make
recommendations to the agency head on rules that
should be repealed, replaced, or changed, especially
those that inhibit job creation or eliminate jobs; are
outdated, unnecessary or ineffective; or whose costs
exceed their benefits.

Immediately after these executive orders were issued,
the Office of Advocacy developed an action plan to



ensure that small businesses are included in regulatory
reform. A first step was meeting with local small busi-
ness trade associations to get their input on Advocacy’s
most effective mode of involvement. Next, Advocacy
sent a memorandum to federal agencies emphasizing
the importance of considering small business impacts
during regulatory reduction efforts, reiterating the
goals of the RFA including section 610,! and remind-
ing them of Advocacy’s ability to help in this process.
This memo was well received, and some agencies
directly informed the office of their regulatory reform
plans and efforts. Advocacy’s memo is reproduced in
Appendix C.

Advocacy’s next step, and the reason for this report,
was the creation of the Regional Regulatory Reform
Roundtables. This outreach initiative is intended

to seek out and listen to small businesses across the
country. The roundtables began in June 2017, and they
continue to the present. This report covers the first part
of the initiative, from June 2017 to September 2018.

To support the regulatory reform effort, Advocacy
dedicated a section of its website to regulatory reform,
https://advocacy.sba.gov/regulatory-reform. Here,
small businesses can register complaints about regula-
tions, track reform progress, and find the schedule of
future roundtables.

How Regulations Affect Small Businesses

Regulations affect small businesses differently than
their larger counterparts. Evidence indicates that regu-
latory requirements tend to create disproportionately
heavier burdens for small businesses, putting themata
disadvantage relative to their larger competitors. Here
are a few of the reasons for this:

T Section 410 of the IS Lode requires federal agencies tp review their
regilations at the 1i-year mark fo assess their curent fmpact on small
entities 5 US.C. Section 616
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= The cost of regulations is higher relative to
available resources. Federal agencies’ analyses
consistently reveal that the cost of regulations
per employee is higher for businesses with fewer
employees. The cost per employee at the small-
est businesses is typically one or more times
greater than the equivalent cost at the largest
businesses,

®  Small businesses have fewer resources for
regulatory compliance. Regulatory compli-
ance often requires new and sizable investments
in equipment and upgrades. Small businesses
routinely report higher borrowing costs or im-
ited access to the capital needed for such outlays.

¢  Regulations designed for large businesses
may impose greater costs relative to ben-
efits if applied without change to small
businesses. Small businesses, particulaxly those
with very few employees, operate differently
from large businesses. A compliance process, a
technological mandate, or regulatory mecha-
nism designed for a §,000-person company will
be more disruptive for a 25-person company
and may not achieve the regulatory goals to
the same extent, In many cases, the benefits of
applying the rule to the small business may not
justify the costs imposed on it. In these circam-
stances, an exemption from the rule or a modifi-
cation of it is appropriate.

®  Small businesses are very concerned about
the cost of red tape. The relative burden of
paperwork and recordkeeping requirements has
been shown to be higher for small businesses
in other countries, and is likely to be in United
States as well.

‘When devising their regulatory reform plans, itis
important that federal agencies consider how smalien-
tities are affected. Regulatory reform focused solely on
the overall impacts to the economy without consider-
ing how those impacts are distributed could disadvan-
tage different groups such as small businesses. Agen-
cies will need to be vigilant that regulatory changesdo

he people who write regulations actually understand the tremendous
are competing with China ant Mexico who don't have these costly regula

Progress Report on the Office of Advacacy’s Regional Regulatory Reform Roundtables



not impose costs on small businesses, create barriers to
startups, or interfere with small businesses’ ability to
compete in the marketplace.

Advocacy’s Plan of Action for Regulatory Reform

The Office of Advocacy has a unique and important
role in agencies’ regulatory reform efforts. The Reg-
ulatory Flexibility Act requires Advocacy to make
sure that agencies consider small businesses when
they create regulations; and it also requires the office
to do so when agencies remove or revise regulations.
Advocacy’s action plan was developed to help federal
agencies accomplish their deregulatory goals, consider
the economic impact on small businesses, and reduce
these burdens.

Assisting Federal Agencies’ Deregulation Efforts. EO
13771 created an opportunity for Advocacy to offer
its expertise to the federal agencies to reduce regula-
tory burdens on small entities. On March 30, 2017,
Advocacy sent a memorandum to federal agencies
recommending that agencies consider small entity in-
terests in implementing EO 13771 and in subsequent
deregulatory actions. (See Appendix C.) The memo also
reminded agencies of their obligations under the RFA
and of the assistance Advocacy could offer to conduct
small entity outreach.

In the past, Advocacy has made regulatory reform rec-
ommendations directly to agencies based on a review of
rules subject to the requirements of section 610 of the
RFA and based on outreach to small entity representa-
tives. In addition, once agencies designated Regulatory
Reform Officers and established Regulatory Reform
Task Forces under EO 13777, Advocacy offered these
recommendations and other assistance and views to
agencies, as suggested by EO 13777, section 3(e). Since
then, Advocacy has engaged in alonger term effort to
make specific recommendations to agencies and the
Office of Management and Budget about regulations

125

or regulatory programs that could be streamlined to
lower small entities’ compliance costs, In addition to
writing public comment letters to voice small busi-
ness concerns, Advocacy is also working directly with
agencies to assist in developing and recommending
regulatory changes.

Outreach to Small Entities. Advocacy’s Regional Regula-
tory Reform Roundtables have allowed small business-
es around the country to discuss the challenges they
face with regulatory implementation and compliance.
These meetings explore small entities’ suggestions for
regulatory streamlining and savings, and participants
discuss ways to improve small business participation
in agencies’ rulemakings. These discussions inform
Advocacy’s ongoing and future recommendations to
the federal agencies tasked with reducing the number
of regulations.

Progress Report on the Office of Advocacy’s Regional Regulatory Reform Roundtables
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Listening to Small Businesses:

Regional Regulatory Reform
Roundtables and Site Visits

Advocacy’s Regional Regulatory Reform Roundtables are a means of gathering practical input on small business
burdens around the country. The roundtables have two goals:

1. Toidentify regional small business regulatory issues to assist agencies with their regulatory reform plans (as
directed by EOs 13771 and 13777). This entails gathering firsthand information on small business regulatory
burdens across the nation, and identifying specific recommendations for regulatory change to submit to agencies.

2. Toeducate small businesses and stakeholders on the ways that Advocacy can help them meet their goals.

In order to gather information about the unique regu-
latory problems small entities face across the country
and potential solutions, Regional Regulatory Reform
Roundtables bring together local small businesses,
trade associations, congressional leaders, and federal
regulatory agencies to identify regulatory barriers and
challenges in each region,

Small businesses located in various states face distinct
challenges to development and growth. At roundtables
they can discuss their concerns and educate Advocacy
on how best to address them. Roundtables allow Advo-
cacy to focus on individual small businesses to identify
regulatory barriers to growth and help federal agencies
comply with the President’s directive to eliminate
burdensome regulations.

As aresult of the roundtables, Advocacy staff is
learning firsthand of the current and most pressing
challenges these small entities are facing and what
government can do to assist them. While in the area,
Advocacy also has been visiting small businesses to
discuss logistics, operations, and compliance problems
in the places they exist.

What Happens at a Roundtable?

Roundtables are open to the public, and small business-
es from a wide area are invited. Members of the press
are free to attend and hear small business concerns
directly. Advocacy invites federal agency officials from
Washington, D.C.,, and the local area to hear complaints
and suggestions firsthand, as well as provide agency
perspectives, if they so choose. Congressional represen-



tatives have attended roundtables to hear their constit-
uents’ regulatory issues.

Meetings are usually a half day and are organized by
industry sector. The most frequently discussed sectors
havebeen:

e Agriculture, aquaculture, and fisheries;

*  Construction, manufacturing, and transporta-
tion;

Education and workforce development;
Energy and chemical;

Financial services and real estate;

Food, hospitality, and retail;

Medical services;

Procurement; and

Timber, logging, and mining,

* & & @ 8 & ©®

The agendas are arranged by industry category, but
small businesses are welcome to speak up whenever
they wish, since business owners may not be able to
attend an entire meeting. Once a small business identi-
fies a specific federal regulation as a source of trouble,
Advocacy staff members ask for suggestions to revise
it, as well as for specific economic cost data to docu-
ment the extent of the burden.

Advocacy’s attorneys work on hundreds of regulations,
and they have often already worked on the rules that
small businesses bring up. In such cases, Advocacy
staff can provide status updates and tell participants
how they can be most helpful to the regulatory reform
process. On the other hand, there arve regulations and
economic impacts that are new to Advocacy, especially
ones concerning specific regions or industries. These
are the type of novel and useful stories that help Advo-

cacy inform agencies of effects they may be unaware of.

In rare instances some small businesses do not feel
comfortable speaking up during the meeting. In these
cages, they either pull Advocacy staff aside during one
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of the breaks to tell them of their concerns or they fill
out the comment forms that are placed at each seat and
can be left at the registration desk upon exit. Either
way, Advocacy captures their input on regulations to
convey it to federal agencies.

Advocacy has published dozens of articles and blog
posts reporting the regulatory compliance issues raised
during the roundtables. Advocacy also conveys small
business input in meetings with rulemaking officials,
letters to federal agency heads and regulatory reform
officers, and letters to members Congress. (See Table 6
and Appendix D)

Where We've Been

Between June 1, 2017, and September 30, 2018, Advo-
cacy held 33 Regional Regulatory Reform Roundtables
in 21 states, Locations span rural and urban areas,
geographic regions, and a range of industries, The
geographical diversity provides an up-close perspective
of how a single federal rule can have varying economic
impacts on different types of small businesses based
upon the practices, economic conditions, and other
factors specific to their region.

Figure 1 shows the map of states that have hosted Re-
gional Regulatory Reform Roundtables. Table 1 shows
the roundtable dates and locations.

k fhese regalatlon e an excesswe harden that have nn posmvi mpact o safety. and smalt hussk :
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Figure 1. Map of Regional Regulatory Reform Roundtables, June 2017-September 2018

I REGIONAL ROUNDTABLE VISITS 3%

Mndestu ;L‘alh\‘émkia \
Sacramento, California
Santa Clarita, Californ

nyr

7/18/18  West Des Moines, fowa
719/18  Dubugue, fowa
7119718 Platieville, Wisconsin

Pivay St. Louis, Missouri
Ly Kansas City, Kansas

‘3‘1‘,"28/17 ‘ Méncﬁester,NéwHampshire‘
N7 Boston, Massachusetts

Princeton, New Jersey

91218 Scranton, Pennsylvania
3918 San Antonio, Texas 9113/18  Poughkeepsie, New York
3288 Houston, Texas

Pragress Report on the Office of Advocacy’s Regional Regulatory Reform Roundtables

13



Characteristics of Roundtable Locations

Advocacy has long known that regulatory impacts vary
by geographic region. Consequently, Advocacy made
an outreach plan to focus on all regions of the country
and multiple industries. Advocacy has made a con-
certed effort to visit diverse areas that provide varying
perspectives.

The office’s attorneys and regulatory economists have
worked on thousands of regulations affecting smail
business over the years. In the process, they have heard
directly from small businesses and their representa-
tives about the locations where the small businesses
have been hardest hit. To determine Advocacy’s round-
table schedule, Advocacy drew from this experience
and assessed economic data on small buginess contribu-
tions across geographic areas.

In addition, small business advocates and trade organi-
zations provided valuable input on what their mem-
bers were saying and what areas were most affected by
burdensome regulations.

The availability of Advocacy’s team of regional ad-
vocates was also important. The regional advocates
work out of SBA’s district offices, and they assist with
meeting setup, local small business input, and pub-
licity. Members of Congress invited Advocacy to hear
specifically from small business constituents. (See
AppendixE)

Several roundtables were scheduled in conjunction
with Advocacy’s information-gathering efforton
small business impacts of the North American Free
Trade Agreement (NAFTA) modernization. Advocacy
received this mandate from the Trade Facilitation

and Trade Enforcement Act (TFTEA). The events in
Wisconsin, Michigan, and Texas were planned in order
to hear concerns about regulatory reform, NAFTA, and
international trade.

Small Business Site Visits

To maximize Advocacy’s resources, each roundtable
trip includes site visits to nearby small businesses to
discuss their specific regulatory concerns. These are
valuable and informative experiences for Advocacy
staff, many of whom have never had the opportunity
to visit with those whom they sexve. Small business
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owners greatly appreciate Advocacy’s site visits. They
are grateful for the chance to show Advocacy staff how
their business functions, as well as the rare opportunity
to meet one-on-one and talk through their concerns.
Advocacy staff made at least 84 site visits in 22 states
between June 2017 and September 2018. The List of
businesses and locations appears in Table 2.

Advocacy encourages the small business hosting the
site visit to invite their peers, and staff learns from
others facing similar regulatory burdens. These small
personal meetings are an important way to collect
more detailed information to help in the regulatory
reform effort.

Locally Organized Regulatory Input Sessions

In conjunction with the Regional Regulatory Reform
Roundtables, Advocacy’s regulatory reform team often
traveled to other cities and states near the roundtables
toattend locally organized regulatory input sessions.
These input sessions were organized by local chambers
of commerce, trade associations, and small businesses.
Dozens of small businesses who were unable to make
it to the roundtables would attend these sessions and
provide additional input to Advocacy’s regulatory
reform team on their experiences as small businesses
with federal regulations.

The input Advocacy received at these roundtables was
valuable and allowed the Regulatory Reform team to
hear from small businesses, states, and industries that
would not have been able to voice their concerns to
Advocacy.

Advocacy’s attorneys, economists, and regional
advocates included these sessions on their itineraries
while traveling to roundtable locations. These locally
organized events took place in Spokane, Washington;
Omaha, Nebraska; Galena, Illinois, Council Bluffs,
Iowa; Atlanta, Georgia; and other locales.

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables
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Table 2. Advocacy’s Small Business Site Visits, June 2017-September 2018

State City Business Visited State City Business Visited

Louisiana Baton Rouge Tin Roof Brewing Company
New Orleans Blaine Kern's Mardi Gras World
New Orleans WeChem

Michigan Detroit Architectural Salvage Warehouse
Detroit RBY Contracting
Farmington Hills  Vicount Industries
Plymouth E&E Manufacturing

Colorado  Buena Vista Elk Mountain Ranch

Colorado Springs  Bristol Brewing Co. / wywild School New Hampshire ~ Manchester Red Arrow Diner

Florissant Florissant Fossit Beds Natl Monument
) Mountai

New York Brooklyn Red Hook Winery
Goshen Pawleski Farms/Farmront
Poughkeapsie Service Master by NEST
pinger Fal i

Pennsylvania Dicksen City Red Line Towing
Dunmore Road Scholar Transportation
Philadelphia DiBruno Bros
Philadelphia Geno's Steaks
Philadelphia Pat's King of Steaks

LContinued on next page.
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Table 2. Advocacy's Small Business Site Visits, June 2017-September 2018

State City Business Visited Business Visited
Georgia Atlanta Angel's Paradise Learning Academy
Cumming Grub Burger
Marietta Sigma Thermal

: Virginia Chester VHI Transport
lowa Cedar Rapids Great Clips ast

Cedar Rapids Lion Bridge Brewing Company
Council Bluffs Rasmussen Mechanical Services Wisconsin Milwaukee Lakefront Brewery
Manning Puck Custom Enterprises, Inc. Sheboygan Wigwam Mills

West Des Moines  Facus OneSource

] Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables



Additional Outreach: Online Comments and Small
Business Forums

Advocacy has dedicated other resources to the regula-
tory reform effort as well: the online comment portal
and the small business forums.

Online Comment Form

Advocacy posted an online comment form on its
website for input by individuals who cannot attend a
roundtable or who want to provide additional detail. In-
dividuals in 39 states and the District of Columbia have
submitted over 250 comments, Each issue is assigned to
the assistant chief counsel who specializes in the area.
Advocacy follows up directly with federal agencies to
bring these issue to the fore and help solve regulatory
problems, The map in Figure 2 shows the states from
which online comments were received. The input form
is online at https://advocacy.sba.gov.

Small Business Forums

The Office of Advocacy currently employs 10 regional
and national advocates who are placed throughout

the United States. Eight regional advocates serve the
small business communities in their respective federal
regions, and the two national advocates reach out to
key segments of the U.S. small business economy such
as rural businesses and manufacturing.

This team of advocates assists the regulatory reform
effort by hosting small business forums to discuss

the impact of federal regulations on small businesses
in their respective regions and industry areas. The
qualifying benchmark for these gatherings is for the
advocate to have five or more small business stakehold-
ers inattendance, At the conclusion of fiscal year 2018,
over 3,000 small business stakeholders attended the
664 small business forums which the advocates hosted
in 244 cities in 39 states and territories.

Figure 2. Online Input Received From These States, June 2017-September 2018

B8 ONLINE COMMENTS RECEIVED |=

4
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These small business forums provided valuable insight input. The cities where these small business forums
into small businesses federal regulatory challenges and took place are listed in the shaded box.

help supplement the information gathered through the
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What We Heard: Small Businesses

Experience with Regulation
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In Advocacy’s face-to-face meetings with small businesses across the country, they told us stories that exemplify how
federal regulations drain small businesses’ resonrces, energy, and even their desire to stay in business. The following
examples and the quotations in comment boxes throughout the report highlight the main recurring themes we heard.

Overlapping and conflicting regulations between
agencies is an issue that comes up at almost every
roundtable. In Baton Rouge, La., the owner of a small
chemical company expressed frustration that many
federal rules are confusing and complicated, and
therefore extremely difficult and costly to comply
with. He told Advocacy that smaller businesses do not
have the same resources as large businesses to be able
to interpret how to comply with requirements. While
state and local offices provide some assistance to help
businesses sort through their regulatory requirements,
at the federal level no such clarity and assistance exists,
he complained.

Another example of small business regulatory burden
is the costly rules associated with the implementation
of the Affordable Care Act (ACA) and health care costs
in general. A small hotel operator in St. Louis, Mo.,
told Advocacy that not all small businesses can afford
health insurance for their employees, particularly
because they do not have the option of joining an
association to lower health care costs. Additionally, he
said that the ACA causes problems in finding skilled
labor. He felt that larger businesses can provide better
benefits at lower cost, while offering the same wages.
Small businesses are unable to compete and lose skilled

employees to their larger counterparts, He suggested
small businesses be given the opportunity to purchase
insurance across states to help drive down costs.

The vice president of a small vocational college in
Shreveport, La,, said he has seen the cost of educating
students nearly triple since 2010 because of the Depart-
ment of Education’s program integrity and gainful
employment regulations. Complying with these rules
has meant costs for hiring attorneys, accountants,

and professional auditors. To handle the paperwork
requirements, his school has had to invest almost a
hundred thousand dollars in new technology and stu-
dent management software. The school offers training
programs in such high-demand fields as HVAC, medi-
cal assistance, electronics, and technology. He said that
nearly all of their graduates are hired immediately, and
employers say that they can’t produce enough skilled
graduates fast enough to fill their job openings.

A small ice cream company in Cleveland, Ohio,

told Advocacy that Food and Drug Administration
regulations enforcing the Food Safety Management
Act{FSMA) have caused her an exponential increase in
paperwork and costs, Specifically, she is concerned that
the rules will require her to re-label dozens of products



and redo all associated packaging, adding significant
costs and negatively affecting her business,

A Cincinnati, Ohio, riverboat operator who serves
patrons meals during lunch and dinner cruises on the
Ohio River told Advocacy that new FDA regulations
have classified his business as a food manufacturer
rather than a restaurant because meals are prepared
in a central kitchen. This change makes him subject
to the new FSMA food safety rules. He has had to hixe
additional employees to dedicate their time solely

to complying with these regulations. He feels thisis
another example of federal regulations that are overly
broad and not targeted to the problem they are meant
to fix; as a result, innocent businesses are captured in
the overreaching net of federal regulation.

At the San Antonio roundtable a small farmer said
that FSMA regulations do not adequately account for
different types and sizes of small businesses. She felt
that these regulations create a disincentive for small
farms that actually prevents them from increasing
sales; this hampers small farms like hers, as well as the
development of the local food system as an economic
generator.

Another focus of small business complaints has been
the Department of Labor’s Overtime Rule, particularly
the “white collar exemption” Advocacy is hearing that
the threshold for this regulation was set too high, mak-
ing it extremely costly and burdensome. While many
small operators believe there should be an increase in
pay for their workers, any mandatory increase should
beless drastic. A small human resources company
in Boise, Idaho, indicated that the rule does not rec-
ognize the very real problem small businesses face of
retention and recruitment of employees. She explained
that focusing only on salary negates other incentives
and puts their organization at a disadvantage com-
pared to large companies that can offer employees
more money.

In Manchester, N.H, a small apple farmer also
complained about the Department of Labor’s Overtime
Rule. He stated that a higher threshold didn’t make
sense for his operation and would be extremely costly
to those small farms barely hanging on. Under the Fair
Labor Standards Act, agricultural workers are normally
exempt from receiving overtime. However, if these
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workers move from the agricultural area to the retail
operations at a farm, they would be entitled to over-
time. The inflexibility of the current FLSA regulation
limits the ability to use able workers for different
aspects of his business.

A small financial services company in Cincinnati,
Ohio, complained that the Department of Labor’s
Fiduciary Rule will put him and many other small
broker-dealers out of business. They consider the rule
tobe the biggest change to the financial advisor sector
inmany years, and as such, they feel that more care
should have been taken determining the rule’s poten-
tial impact on small operators. He told Advocacy that
the rule creates a barrier in the advisor-client relation-
ship, and that small businesses who need investment
advice are unable to get it.

Small businesses also expressed concern over the
Consumer Financial Protection Bureaw’s impending
Payday Lending Rule. A small lender in New Orle-
ans believes the rule will make small businesses fail
rather than protect consumers. He believes the result
of the regulation will be to reduce the availability of
storefront loans, particularly in rural and underserved
markets. He complained about the lack of analysis of
these markets as required by the Dodd-Frank Act,

Maritime small businesses are burdened by the cost of
the Transportation Security Administration’s Trans-
portation Worker Identification Credential (TWIC)
Card Rule. A small tour boat company in Ohio told
Advocacy that while big businesses can absorb the cost,
small businesses must pay for the card to find employ-
ees at the wages they can offer. He also complained that
there is no system to determine whether TWIC cards
are real or counterfeit. Small businesses want a system
in place that can verify the cards to justify the cost of
obtaining them,

Small businesses in the transportation industry na-
tionwide have strong feelings about compliance with
the Federal Motor Carrier Safety Administration’s rule
requiring electronic logging devices (or ELDs). A small
farmer in Kansas City, Kan., complained that small
farms cannot afford the new devices and its costly re-
quirements. Large commercial carriers have the finan-
cial resources to implement the devices, but indepen-
dent drivers do not. This is a common concern heard
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by small businesses that need to transport their goods.
His biggest complaint is that the ELD regulation is
inflexible and does not allow for wait time. He believes
this oversight will increase the shortage of commercial
drivers, which is a big concern for his industry.

A small manufacturer of road signs in Glen Allen,
Va,, told Advocacy that the Federal Highway Admin-
istration (FHWA) regulations change too frequently,
costing his industry millions of dollars in testing all of
the products that his company produces. Adding to this
frustration, after receiving letters of acceptance from
FHWA for a product, his company received a reprieve
to grandfather the original product under the previous,
less onerous regulation, FHWA subsequently changed
the rule and reversed its opinion, requiring him to per-
form costly retesting of his entire product line despite
no evidence of injuries or fatalities due to his products.

The Food and Drug Administration’s Tobacco Deem-
ing rule is a big concern to small cigar manufacturers
and store operators. The rule extends FDA’s authority
to electronic cigarettes, cigars, and pipe tobacco, These
products are now subject to the federal prohibition

on sales to minors, the federal prohibition on free
sampling, federal warning label requirements, and the
requirement that tobacco manufacturers register with
the FDA and seek the agency’s review of new tobacco
products. At the roundtable in Tampa, Fla., the own-
er of a cigar store in Ybor City told Advocacy that
despite the fact that his store does not have any youth
customers, the costly impacts of this rule on small busi-
nesses will wipe out half of his industry.

Anowner of golf courses in Jacksonville, Fla,, was
concerned about the lack of available labor for his
business combined with the limits that the State De-
partment has put on the H-2B visa program. Because
of the state’s warmer climate, he explained that Florida
businesses have a different seasonal timeframe and a
different need for workers than those in the northern
states. He also complained about the lengthy applica-
tion process, which makes it difficult for small busi-
nesses to estimate and plan during their busiest times.

In Dubuque, Iowa, a small business owner in the camp-
ing industry complained about Federal Emergency
Management Agency regulations thatare havinga
negative impact on his business. Every year he hasto

purchase flood insurance for his 17 campgrounds even
though there are no permanent structures on the land.
The regulations were intended to protect structures
when there is a flood. However, his business operates
differently. When the bad weather and heavy rains
come, the campers and motor homes leave and drive to
higher ground or return home. Flooding is not an issue.
Nevertheless, he must pay $2,700 per year in flood
insurance that is not needed. He feels thisis a clear
example of government overregulation that does not
make common sense.

The owner of a small human resources services
company in Poughkeepsie, N.Y., described the tre-
mendous paperwork burden of OSHA’s Electronic
Reporting rule. The mechanics of figuring out how

to comply with these complicated regulations is very
burdensome. This reporting load is compounded by the
many regulations promulgated by the Office of Federal
Compliance Programs at the Department of Labor.

She described compliance as “a monumental task,”
forcing small business owners decide whether to spend
a considerable amount of money to hire professional
assistance or risk being out of compliance.

The owner of a small drone services company in
Princeton, N.J., has had to turn down thousands of
dollars worth of work because of the long wait times
associated with the Federal Aviation Administration’s
(FAA)approval process contained in its new regulations
on drones.

These are some of the real life consequences of federal
regulations promulgated without the full consider-
ation of their impact on small businesses. The stories
are numerous and the effects on businesses across

the country are varied. But the message is clear: small
businesses are not against regulation; rather they want
certainty, clarity, and regulations that make sense for
the real world in which they operate.
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Roundtable Reports—Follow-Up Articles and Blags

Advocacy staff documents the issues that small businesses share, and they are published as news items on the office’s
website, Advocacy has published dozens of these reports on the complexities and frustrations that small businesses
grapple with in regulatory compliance. Table 3 contains a list of articles about the roundtables and links to them. Table
4lists articles and blogs on dozens of site visits. These contain great detail about regulatory impediments in the real-life
operation of small businesses. Both sets of articles illustrate small businesses’ ongoing struggles with federal regulatory
compliance.

Table 3. What We Heard: Small Business Roundtable Recaps

Date Location Title and Link

Idaho and Washington Small Businesses Speak Qut against Burdensome Requlations*

AT Baise, 1D Advocacy Hosts Regional Regulatory Reform Roundtable in Boise, Idaho
M2AT Spokane, WA

T CoewrdMene fp Reaion's Major Industries Have Their Voices Heard at Roundtables

Regulatory Roundtables get to the Copur of the Matter

“We're Being Set Up to Faill” Small Businesses in Missouri and Kansas Are Frustrated by "Too Much
AT S Lovis, MO Bequlation™

914417 Kansas City, KS Wide Range of Issues Highlighted at Advocacy's Regional Requlatery Roundtable in St Louis

Labor and Transportation Issues Highlighted at Kansas Roundtable

“How Did This Happen in This Country? Small Businesses Are “Overrequlated and Treated So Poorly!
/28117 Manchester, NH Small Businesses in New Hampshire and Massachusetts Speak Up*

VBT Glourester, HA Granite State Solidifies their Small Business Concerns at Advacacy Roundtable

112917 Boston, MA
Advoeacy’s Boston Roundtable Brings Multiple Sectors to the Table
*indicates summary articte of roundtables in the region. AUl articles are are posted on Advocacy's website, https:/fadvacacy.sba.gov.
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Table 3 continued. What We Heard: Small Business Roundtable Recaps

d Li

31918 San Antonio, TX “Stop the Madness and Fix the Mess!": Texas Small Businesses Plead for Regulatory Relief*
328718 Houston, TX Federal Procurement, NAFTA, and Agricultural Issues Highlight San Antonio Roundtable

43018 Modesto, CA The Golden State Shines a Light On Regulatory Issues: “We Are So Overregulated!”*
5/2/18  Sacramento, CA

5318 Santa Clarita, CA County Seat Modesto Puts Advocacy in Requlatory Hot Seat

Small Business Are Not Bluffing About Burdensome Requlations in fowa

TNINS Council Bluffs, 1A We Can't Operate in a Constant State of Regulatory Uncertainty!” Small Business Owners in the Mid-
71818 Des Moines, A west Urge Advocacy For Help*

h3he Gubugue, A Smatl Business in Des Moines Face a Cornucapia of Burdensome Requlations

Small Businesses From Three States Join Advocacy in Dubuque

“Requtations Are An ifn\nedsment Tkoy Everything We Are Trying To De!” Small Businesses in Pennsylvania
New York and New Jersey Ask For Relief*
9/11/18  Princeton, NJ

91218 Scranton, PA Wide Range 0f Requlatory Issues Highlight New Jersey Roundtable
91318 Poughkeepsie W agyocacy Hears From Small Businesses In Seranton, PA

Advocacy Hears From Poughkeepsie Small Businesses
“Indicates summary articte of roundtables in the region. AU articles are are posted on Advocacy’s website, https:/fadvocacy.sba gov.
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Site Visit Input and Follow Up

Table 4 contains alist of the blogs and articles that Advocacy staff members wrote as follow-ups to small business
site visits. They describe the unique businesses and their owners, as well as their discussions of regulatory issues and
obstacles.

Table 4. What We Heard: Small Business Site Visit Recaps

Date of

Visit Location Company Title and Link
4717 Maurice, LA Date Martin Offshore Louisiana Towing Vessel Gperator Unhappy With New Coast Guard Regulatiens

87117 Baton Rouge, LA Tin Roof Brewing Company Advocacy Staff Taurs Tin Roof Brewing Company in Baton Rouge

Advocacy Tours Small Chemical Manufacturing and Distribution Plant in New

61917 New Orleans, LA WeChem
Qrlgans

City Peanut Shop Advocacy Soes Nuts For City Peanut Shop

21T Spokane, WA Tak Designs Advocacy Has A Colorful Conversation With Zak! Designs

TH4NT  Cobitle, WA Vaagen Brothers Lumber Saw Mitl Complains of Feds Lumbering Around

AT Lexington, KY Salter's Alliance Farm Farm Owner Jockeys For Requlatory Relief

Ban7

Chagrin Valley Soap & Salve Small Business Feeling Chagrin At Potential Product Rules

8/4/177  Brecksville, OH Caruso’s Coffee Cool Beans: Advacacy Visits Small Coffee Roaster in Northeast Ohig

Watco Companies Kaw River Short Line Railrgad Warns of "Death By A Thousand Cuts” Caused By Federal
Railroad Regulations Tailored Only To Bigger Rail Companies

91417 Kansas City, MO

10/18/17  Chester, VA VHI Transport Advocacy Visits Small Transportation Company Following Virginia Roundtable

Note: Artictes are are posted on Advocacy's website, https:/fadvecacy.sha.gov. Continued on next page,
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Table 4 continued. What We Heard: Small Business Site Visit Recaps

Date of

Visit Location Company Title and Link

Massachusetts Fishermen's Advosacy Discusses Requlatory Challenges Facing Fishermen During Visit With
TBAT  Gloucester, MA A " ) ;

Partnership the Massachusetts Fishermen's Partnership

3318 Detroit, M RBV Contracting RBV Contracting Digs Detroit

3/13/18  Farmington Hills, Ml Vicount Industries Michigan Company Shapes Constructive Criticism For NAFTA Revision

Crave Brothers Farm; Crave
311518 Waterloo, WI Brothers Farmstead Cheese Wisconsin Dairy Farmers Concerned With NAFTA Re-Negatiations
Factory

Let the Beer Flow: A Milwaukeean Brewer's Story of Domestic and Infernational
Growth

316118 Milwaukee, Wi Lakefront Brewery

Ocean Star Offshore Energy
museum; Gutf Copper

31918 Galveston, TX

Museum Brings Offshora 0if Industry Cencerns Ashore

Advocacy Staff Learns About Role of NAFTA During Visit With Owners of Concord

311918 San Antonio, X Concord Supply Sumpt

410/18  Marietta, 6A Sigma Thermal Georgia Smatl Businesses Partner With Advocacy To Hold Hot Reundtable
ol ifor

Flory tndustries Some Federat Regulations Are Just Plain Nutty

5318 Valencia, CA King Henry's Advocacy Takes A Bite Dut of Snack Company's Regulatory Concerns

6/5/18  Tampa, FL In the News Florida Small Business Makes Headlines With Their Plague Company
8/5118  Tampa, FL #1Bay Brewing Lo. Ale in A Day's Work
Note: Artictes are are posted on Advacacy's website, https:/fadvocacy.sha.gev. Continued on next page.
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Table 4 continued. What We Heard: Small Business Site Visit Recaps

Date of

Visit Location Company Title and Link

/518 Lut FL B3 Medical B3 Medical-Federal Regulations Give Health Clinic A Headache

zens Bank of Florida

Citizens Bank of Florida Believes Gthers Have Competitive Advantage

Aquaculture visit at FWC
Senator Kirkpatrick Marine Lab

6/8/18  Cedar Key, FL Small Business Hatches ideas To Ease Its Industry's Requlatory Burdens

TNTN8  West Des Moines, 1A Focus OneSource lowa Company Focusing On Helping Small Businesses Comply With Requlations

7018118 Cedar Rapids, 1A Great Clips Great Clips! Entrepreneqr franchisee Provides Career Opportunities For Stylists

8/6/18  Gillette, WY Mammoth Networks Mammath Netwarks

87118 Fort Colting, £0 Rocky Mountain Adventures Racky Mountain Adventure in Colorado

8/9/18  Colorado Springs, €0 Bristol Brewing Company Bristol Brewing Co. in Colorade

9-10-18  Phitadetphia, PA Di Bruno Bros. House of Cheese  Di Bruno Bros, House 0f Cheese In Pennsylvania

9-11-18  Budd Lake. NJ KB Ingredients The Sweet Smell 0F Success - Smells Like Pumpkin Pie At KB Ingredients

Ruoad Schotar Transport Road Scholar Transport: Safety And Security The Key Concerns

i i Nanny otate: New York Daycare Service Perseveres vespile olale Lever
91318 Wappinger Falls, NV Honey Bee Child Care Nann S'tate ew Yﬁrlf Daycare Service Perseveres Despite State Level
Regulations And Taxation

9-13-18  Poughkeepsie. NY  ServiceMaster Restore by NEST  Starting A New Business Takes A Community Effort

Note: Articles are are posted on Advocacy's website, https://advocacy.sba.gov.
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Regulations Most Frequently Cited by Small Businesses

Table § isa list of federal regulations that small businesses at roundtables complained about most often, Several dozen
regulations are listed, although this is not an exhaustive list.

Table 5. What Small Businesses Told Us: Regulations in Need of Reform

Agency Regulation Identified by Small Businesses
Affordable Care  Various ACA Rules and the Cost of Health Care. Many ACA regulations are costly and burd for small entities.
Act rules (varicus  Businesses complain that they cant afford costly health insurance for their employees. The voluminous paperwork
agencies) associated with these rules is a costly burden as well.

Mortgage Servicing. Small mortgage companies and title companies say this rule has changed the culture of their business.
CFPB They now operate in fear of being fined by the CFPB for even minor violations. Small businesses say the rule increases the
cast for consumers, and the complexity and paperwork required to do a financial transaction is staggering.

The Defense Contract Audit Agency's accounting requirements make ers to be refmbursed.

l

it very difficult for small suppli

The federal pracurement accounting requirements do not distinguish between a very large contract and a small contract,
hence the same amount of information is required for a small contract. There needs to be a simpler requirement for small
contractors to go through the process.

DCAA/FAR

Payment for Onboard Observers Program. Fishermen have had to pay up to $700 for the cost of an ohserver on their small
DOC/NOAA boat plus travel costs, which frequently can exceed the value of the catch on the voyage. This regutatory burden is financially
devastating for small boat ground fishermen throughout coastal New England.

Harvest Sales on Federal Lands/Timber Set-aside Rule. Small timber mills are being bought out or going out of business due
to 2 lack of timber available te small businesses and the predatory nature of large corporations in the bidding process. They

oot . atso complain that the federal government takes so tong to permit logging after a fire, that such salvage timber becomes
USDA Forest Service L ) . b .
5B unusable. Salvage timber is most often harvested by small businesses. Small businesses want a specific set-aside program

for small business, they want agencies to explore stewardship options, and they have presented possible alternatives to
consider

Note: Appendix G contains the formal titles and citations of regulations mentioned in this report. Continued on next page.
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Table § continued. What Small Businesses Told Us: Regulations in Need of Reform

Agency Regulation Identified by Small Businesses

Title if of the ADA as applied to Passenger Vessets. Small U.5. flagged passenger vessel operators have said that they have
difficulty understanding and complying with existing regutations implementing the Americans with Disabitities Act. Small
businesses are concerned as to how the BOJ might apply Access Board Guidelines to passenger vessels, which are almost
exclusively small businesses.

0oJ

H-1B Visas. The H-18 visa program atlows U.S. companies to hire foreign warkers in fields such as science, engineering. and
DOL/DHS information technotegy. Small businesses are very concerned that H-18 visas will become harder to get. They are hoping
these types of visas will still he available as these rules are revised.

Minimura Wage. Small businesses have stated that the compliance costs of this rule will have disproportionate impacts on
Dot them. Many are concerned that these increases will make them much less competitive in their industries, making the rule
overly burdensome.

Telecommunication Towers. Small businesses that construct or maintain telecommunications towers or install and maintain
DOL/OSHA equipment on them want OSHA te adopt an industry consensus standard for this work. However, they fear that OSHA will go
further and enact burdensome regulations,

Crystalline Sitica. Small foundsies and those in the construction industry stated that the lower permissible exposure Umitis

0ou/ostA t feasible, and {t, the rule is too costl

Process Safety Management. Small husinesses are cancerned that the agency will move forward with requiring unnecessary
DOL/OSHA independent third-party audits and other burdensome provisions. They are also concerned that OSHA will apply the rule to
chemicals that don't pese significant safety risks

Drones-Smatt Unmanned Aircraft System (UAS). Small businesses state that the current rule requiring operators to keep the
DOT/raA aircraft within visual lines-of-sight and fly ne higher than 400 feet are too restrictive. These rules prohibit using drones for
beneficial purposes, such as inspecting facilities.

Nate: Appendix G contains the formal titles and citations of regulations mentioned in this report. Continued on next page.
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Table § continued. What Small Businesses Told Us: Regulations in Need of Reform

Agency Regulation Identified by Small Businesses

Haurs of Service. Many small businesses say the rule needs mare flexibility or needs to be removed. Small trucking
DOT/FMCSA . . o . - L
companies describe scenarios in which the rule increases risk instead of reducing it.

Lead Renovation, Repair Program (LRRP). Small home builders say thi ians of dollars in

costs for building renovations including recordkeeping and reporting.

£ s rule has imposed hundreds of mi

EPA 0it and Gas Production; New Source Performance Requirements, EPA has established requirements on small ofl and gas
well and distribution facilities that reduce emissions of volatile organic compounds and methane. The agency is exploring
atternatives that would exempt smatl production sites from some costly requirements and tower the frequency of leak
menitoring for well and distribution sites.

EPA

Stormwater Permits-Mutti-Sector General Permit, The one-size-fits-all approach does not work for small businesses.
EPA Construction companies take issue with the mandatory ontine reporting of pollution plans, which would end up with stale
data and resull in additional unnecessary fines. '

Definition of Waters of the United States (WOTUS]. In 2015, EPA finalized a new definition of WOTUS. Later that year, the

rule was stayed by the federal courts. Smalt businesses stated that the rule was toe broad and would have been costly and
burdensome to comply with. Small businesses want the definition of “navigable waters” to be reviewed. The rule is now being
redeveloped by EPA

EPA, CORPS

mall business owners feel that the System for Award Management [SAM] contains unnecessary reguirements for

information that is not related to their businesses.

GSA

Nate: Appendix G contains the formal titles and citations of regulations mentioned in this report. Continued on next page.
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Table 5 continued. What Small Businesses Told Us: Regulations in Need of Reform

Agency Regulation Identified by Small Businesses
Food Safety Regulations, FSMA. This rute will result in an unnecessary increase in paperwork and more burden for small
HHS/FDA food manufacturers and supptiers. Small manufacturers say it will have a drastic impact on their packaging, processing, and

beling requirements, adding unnecessary delays.

Business Certification Process. Small businesses identified a need for a unified certification process for women-owned smatl
SBA businessess {WOSB), businesses tocated in HUBZones, small disadvantaged businesses (SDB). and service-disabled veteran
tract

Regulation D. This regulation against general solicitation and advertising prohibits security issuers and startups from pitching
SEC investment apportunities to those who are not accredited tnvestors, potentially preventing small businesses from access to
import f capi

Note: Appendix G contains the formal titles and citations of regutations mentioned in this report.

Agency Abbreviations
CFPB Consumer Financial Protection Bureau FCC Federal Communications Commission
CORPS U.S. Army Corps of Engineers FDA Food and Drug Administration
OCAA Defense Contract Audit Agency FMCSA Federal Motor Carrier Safety Administration
[HS Department of Homeland Security FWS Fish and Wildtife Service
Dot Department of Commerce GSA Generat Services Administration
ity Department of Defense HHS Department of Health and Human Services
ot Department of Interior RS Internal Revenue Service
i} Department of Justice NOAA National Oceanic and Atrmospheric Administration
boL Department of Labor (SHA Occupational Safety and Health Administration
i Department of Transportation SBA Smalt Business Administration
EPA Environmental Protection Agency SEC Securitles and Exchange Commission
FAA Federal Aviation Administration TREASURY  Department of Treasury

AR Federal Acquisition Regutation
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Advocacy’s Action Plan: Follow-Up with

Federal Agencies and Progress Reports

The Office of Advocacy was created by Congress in 1976 as an independent voice for small business within the
federal government. When Executive Orders 13771 and 13777 launched the era of federal emphasis on deregulation,
Advocacy set out with renewed purpose to communicate small businesses’ priorities for regulatory reform.

Advocacy’s extensive national outreach has produced on-one phone calls and meetings, teleconferences,
detailed complaints about the excessive costsand webinars, and small business meetings, Advocacy’s
difficulties of small business compliance with numer- attorneys are diligently pursuing needed reforms. This
ous federal rules. Advocacy has acted on this informa- engagement process has begun to yield results.

tion in a concerted fashion: communicating with the
head of each agency head and their regulatory reform
officer, and conveying information in numerous ways
to each agency’s rule writing officials. Through one-

This section presents Advocacy’s follow-up efforts
with federal agencies, as well as instances of regulatory
reform progress made so far.

What we wantis for the guve ‘ ut
thmg and produce. The cumbersom nvolvement of the govemment m‘
our busmess does mure harm than good.” : -

‘Asmalisteelpartsmanufacturer‘m Micmgan o
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Formal Communications With Federal Agencies on Behalf of Small Business

Soon after the Regional Regulatory Reform Roundtables began, Advocacy started providing feedback to the federal
agencies responsible for the rules with the highest number of complaints. In 15 letters to the heads of regulatory agen-
cies, Advocacy enumerated the small business concerns and suggested fixes for specific rules.

In fall 2018, Advocacy sent 11 additional follow-up letters. All of these letters are publicly available on Advocacy’s regu-
latory reform website, http://advocacy.sba.gov/regulation/regulatory-reform. Table 6 contains a list of these 26 letters.
A sample of one of these letters is also reproduced in Appendix D.

Table 6. Formal Letters to Agency Heads and Regulatory Reform Officers

Agency and Link Date Issues Raised

2017

Difficulty complying with gainful emplayment regulation, regional wage variations, and schools’ imited

Department of Education
Department of Bducation 1074117 control over the data used to caloulat |

Environmental Protection 9129017 requlations; tead paint rute; tand disposal and management regulations; Toxic Release
Agency Inventory, issues with the Clean Air Act and Clean Water Act, waters of the U5, rule

Department of Health and WA Affordable Care Act, Food Safety Modernization Act, and food tabeling rules. Inctudes specific reform
Human Services requests for Centers for Medicare and Medicaid Services and the Food and Drug Administration.

Department of Housing . —
+1d Uthan Develooment 10/4/17  HUD's 2016 rutes concerning criminal background checks.

Title B of the Americans with Disabilities Act regarding public accommudations; Title 1 of the ADA as

i .
Department of Jugtice 1016117 applied to passenger vessels.

System for Award Management, eligibility of HUBZone status to accommodate a partial overseas

S__w__mal.{ BUSJngss 10/23017  workforce, and single certification process for women-owned smatl business, HUBZone businesses,
Administration ) ) o
small disadvantaged businesses, and service-disabled veteran contractors,
Note: Letters are are posted on Advacacy's website, hitps:/fadvacacy.sba.gov, Continued on next page.

32 Progress Report on the Office of Advocacy’s Regional Regulatory Reform Roundtables



149

Table 6 continued. Formal Letters to Agency Heads and Regulatory Reform Officers

Agency and Link Date Issues Raised

Design and production approvals from the Federal Aviation Administration; Compliance, Safely,
Accountability and Safety Measurement System: and Electronic Logging Devices. Conflicting and
confusing Federal Railroad Administration rules.

Department of .
I - 1011217
ranspartation

2018

Energy efficiency standards: Energy Star p ing; Federal Energy Regulatery Commission oversight
and proposed rule en distributed energy resources: energy efficiency process rule.

Departmentof Energy ~ 10/17/18

Contradictory Form 1099-C instructions; the disclosure of preparer information for Form 5500; repeal of
duplicative and burdensome Treasury regutation § 1.401(a)-5{b), the “Top 25" rute; update instructions
to Form 5330 clarifying that the late deposit of 403(b] plan deferrals is not subject to an excise tax;
expanding self-correction options for participant loan failures in the IRS Employee Plans Compliance
Resolution System {EPCRS)

Department of the 10
Treasury

Progress on the Gainful Employment regulation. Regarding the agency’s proposed rulemaking on
Institutional Accountability/Borrower Def to Repayment, Advocacy rec ds that the agency
publish a supplemental certification with a valid factual basis showing no significant impact on smalt
entities, or else publish an initial regulatory flexibility analysis.

Department of Education  10/18/18

Natianal Organics Program: concerns with requirements for personal care products; fraudulent labeling of
Department of Agriculture  11/87/18 imported goods and liability connected to them. High costs of the electronic animat 1D program for small
entities. Changes needed to modernize crop insurance pregram.

Nate: Letters are are posted on Advocacy's website, hitps:/fadvacacy sha.gov. Continued on next page.
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Table 6 continued. Formal Letters to Agency Heads and Regulatory Reform Officers

Agency and Link Date

Issues Raised

Shortages, high costs, and slow processing times of H-1B visas [science, engineering and IT workers):
Department of Homeland H-2A visas {temporary agricultural workers); and H-2B visas {temporary non-agricuttural workers). Coast
- 1ef18 . . . . ;
Security Guard vessel safety and security plans are designed for large complex operations and impose outsize

burdens on small entities.

Note: Letters are are posted on Advacacy’s website, https:/fadvecacy.sha.gov.

Staff Level Regulatory Reform Follow-Up

In addition to these letters, Advocacy’s regulatory
staff continue to have meetings, conference calls, and
detailed discussions with federal regulatory officials.
Advocacy presents small business feedback from the
various roundtables and works with the agencies on
potential solutions and burden reductions as their
Regulatory Reform Task Forces are making decisions.
These contacts help Advocacy amplify the voice of the
small businesses who have participated in Regional
Regulatory Reform activities.

Small Business Regulatory Progress Reports

In the 16 months since Advocacy launched its nation-
wide regulatory reform effort, there have already been
developments that have resulted in burden reduction
and cost savings for small businesses. The following
section describes some examples of progress toward re-
form. These include improvements on rules discussed
during Advocacy’s current regulatory reform efforts,
as well as progress on rules that small businesses had
brought to Advocacy’s attention previously.!

1 Please note that these descriptions were current as of November 2078,
Appendix G contains the formal names of requiations and citations.

1. Consumer Financial Protection Bureau—
Home Mortgage Disclosure Act

The Consumer Financial Protection Bureaw’s Home
Mortgage Disclosure Act rule requires small businesses
to collect a significant amount of data. Small lenders
have told Advocacy that the number of data points that
need to be collected make the rule burdensome. Advo-
cacy met with CFPB to discuss the issue and submitted
aletter detailing the small business concerns.

On September 13, 2017, the CFPB issued a temporary
amendment to the rule. It exempts financial institu-
tions that originate between 100 and 499 open-end
lines of credit in either of the two preceding calendar
years from the requirement to collect, report, and dis-
close data on open-end lines of credit. The exemption
lasts until June 30, 2020,

2. Consumer Financial Protection Bureau—
Payday, Title, and Certain High-Cost Instaliment Loans

Small businesses have complained to Advocacy that

the Consumer Financial Protection Bureau’s Payday
Lending Rule restricts how small dollar lenders can
lend money and that it will force them out of business.
Advocacy was very active in this rulemaking. Advocacy
participated in the agency’s small business review panel
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preceding the rulemaking. Advocacy later submitted
comments asking the agency to consider the potential
effects of the regulation on small entities. In January
2018, the CFPB announced that it would reconsider the
rulemaking.

3. Department of Commerce/National Oceanic and
Atmospheric Administration—
Magnuson National Standard Number 2

Magnuson National Standard Number 2 states that
“Conservation and management measures shall be
based upon the best scientific information available”
The fishing industry is concerned that there are flaws
in the science that the agency uses to regulate the
industry. Fishermen attending Advocacy’s roundta-
ble expressed these concerns. Advocacy contacted the
Department of Commerce about the issue and obtained
an explanation for the industry.

4. Department of Commerce/ National Oceanic and
Atmospheric Administration—
Payment for Onboard Menitors for the Fishing Industry

This rule requires fishers to have an onboard observer
when they are at sea. I the past, the federal govern-
ment paid for the observers. In recent years, the fishers
were required to pay for the observers. Small fishing
operations, especially in New England, have told
Advocacy about their concerns with this regulation.

In March 2018, a legislative change allowed for the
onboard monitoring program to be fully funded by the
National Oceanic and Atmospheric Administration,
relieving small businesses of this cost.

8. Department of Health and Human Services/Centers for
Medicare and Medicaid Services—

1CB-9-CM Compliant Codes for Inpatient Rehabilitation
Facilities; 80 Percent Rule

The Centers for Medicare and Medicaid Services is
transitioning from ICD-9 Medicare billing codes to
ICD-10. The agency believes this will result in much
greater specificity and clinical information, improved
ability to measure health care services, and decreased
need to include supporting documentation with
claims. Attendees at Advocacy’s regional roundtables,
and stakeholders that submitted written regulatory

reform comments to Advocacy, requested that CMS
restore certain ICD-9 codes because some codes were
inadvertently eliminated during the transition to ICD-
10, This has resulted in payment penalties for late-pa-
tient assessment submissions.

Advocacy has been following this issue for years. In fact
the office filed a public comment letter on November 3,
2003, when CMS published the 75 percent rule affect-
ing inpatient rehabilitation facilities, asking that CMS
reduce the regulatory burden associated with the use

of reimbursement codes. Recently, Advocacy com-
municated the stakeholders’ ICD-9 regulatory reform
suggestions to CMS. In the 2018 inpatient rehabilita-
tion facility prospective payment system rule, CMS
reversed certain ICD-10 diagnosis codes and removed
225 percent payment penalty for late-patient assess-
ment submissions. These changes provide the relief
requested by the stakeholders in this situation,

6. Department of Interior/Bureau of Land Management—
Hydraulic Fracturing Regulations

On March 26, 2015, the Bureau of Land Management
published a final rule entitled, “Oil and Gas; Hydrau-
lic Fracturing on Federal and Indian Lands” The rule
established new requirements for operator planning,
drilling plans, surface use plans, enhanced record keep-
ing requirements, and operational requirements.

Manufacturers and builders complained that states
have long been the primary regulators of hydraulic
fracturing and should remain in that role. They were
concerned that federal regulations could harm any
potential gains resulting from increased exploration
of shale oil and gas. They believed that where there is
aperceived deficiency in any one state’s regulatory
mechanisms, the federal government should work with
the state to fill in the gap rather than imposing one-
size-fits-all federal rules on states where no deficiency
exists,

On December 29, 2017, BLM published a final rule
rescinding the 2015 BLM rule. This final rule effective-
ly eliminates the burden described by stakeholdersand
provides for consistency and clarity on the state-feder-
alissue.
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7. Department of Interior/Fish and Wildlife Service—
Mitigation Policy

On November 21, 2016, the Fish and Wildlife Service
published an update to its Mitigation Policy, which
guides its recommendations on mitigating the ad-
verse impacts of land and water developments on fish,
wildlife, plants, and their habitats, The 2016 policy
set a goal of net benefit for natural resources, orata
minimuin, no net loss. The agency stated that it would
apply alandscape-scale approach to mitigation that was
to serve as an umbrella policy under which the agency
could issue more detailed guidance directing various
activities in the future.

Small entities stated that the new policy would increase
costs and limit their ability to start, expand, and oper-
ate their businesses due to costly permitting and new
mitigation requirements. They stated that the guid-
ance added more confusion, and that the agency should
instead withdraw it in favor of guidance that clarifies
specific guidelines for conservation plans, streamlines
the process, and does away with the untenable goal of
no-net-loss for natural resources.

In response to various executive orders on November
6, 2017, the agency requested public comment on this
and other mitigation policies. Advocacy held a webinar
with the agency to encourage specific small business
feedback on December 12,2017, After reviewing the
public comments, the agency announced on July 30,
2018, that it would be withdrawing this policy, thus
restoring previous agency guidance and removing the
untenable goals for small businesses.

8. Department of Interior/Fish and Wildtife Service—
Endangered and Threatened Wildlife and Plants;
Endangered Species Act Compensatery Mitigation Policy

On December 27, 2016, the Fish and Wildlife Service
published a policy on compensatory mitigation under
the Endangered Species Act. The policy was a shift
from the project-by-project basis that the industry was
used to, to a “landscape scale” approach to implement-
ing mitigation. The rule covered permittee-responsible
mitigation, conservation banking, in-lieu fee pro-
grams, and other third-party mitigation mechanisms.
It also stressed the need to hold all compensatory
mitigation mechanisms to equivalent and effective

standards. Furthermore, the agency shifted toagoal of
net-benefits and/or no-net-loss for natural resources.

Small entities stated the rule made it much more
difficult to start, expand, and otherwise operate their
businesses due to costly mitigation requirements, and
furthermore that it made the policy confusing, and
inconsistent with other mitigation standards.

In response to various executive orders, the agency re-
quested public comment on this and other mitigation
policies on November 6, 2017. Advocacy held a webinar
with the agency to encourage specific small business
feedback on December 12, 2017. After reviewing the
public comments, the agency announced on July 30,
2018 that it would be withdrawing this policy, thus
restoring previous agency guidance and removing the
untenable goals for small businesses,

9. Department of Interior—
Moraterium on Leasing of Federal Coal

InJanuary 2016, the Department of Interior an-
nounced a moratorium on the leasing of coal on federal
lands while it considered updates to the federal govern-
ment’s coal leasing process. The moratorium prohib-
ited leasing on federal lands by small power plants,
industries that service coal plants, small utility com-
panies and municipalities, and those manufacturing
plants that rely on coal to power their facilities.

On March 29, 2617, the moratorium was revoked by
DOP’s Secretarial Order number 3338. This increased
the potential for small businesses to enter the market
and allowed those already in the market to remain
competitive.

0. Department of interior—
Consolidated Federal 0il & Gas and Federal & Indian Coal
Yaluation

In July 2016, the Department of Interior published

a final rule allowing its Office of Natural Resource
Revenue to change a payer’s calculations of value and
deductions, and establishing inappropriate limits on
deductions, including elimination of significant de-
duction for subsea transportation of product. This val-
uation structure was burdensome on small coal plants,
gas plants, and the industries that service them. Small
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entities felt that it established inappropriate limitson
deductions. The final rule was repealed on August 7,
2017, reducing costs and regulatory burdens for small
businesses.

11. Depaitment of Labor—
Companion Care Rule

In 2015, the Department of Labor changed the com-
panion-care services exemption to minimum wage and
overtime requirements under the Fair Labor Standards
Act, limiting the use of this exemption to those em-
ployed by the family or household using those services.
Under this rule, home care agencies providing these
services were required to pay minimum wage and over-
time to their workers. Small businesses across the coun-
try told Advocacy that these changes would devastate
their businesses, and reported business losses in general
hourly services. The rule made it almost impossible for
small home care companies to provide live-in care.

In 2018, Advocacy facilitated meetings between DOL
and small business representatives from the Private
Care Association and the National Association for
Home Care and Hospice, These organizations sought to
repeal the 2015 final regulations. In addition, the Pri-
vate Care Association asked DOL to provide guidance
stating that registries are not employers under FLSA
and subject to these requirements. (These registries are
companies that facilitate matches between clients and
caregivers.) On July 13, 2018, DOL issued Field Assis-
tance Bulletin No. 2018-4, which reaffirmed DOL’s po-
sition that registries are typically not employers under
the FLSA. This document provided specific examples of
comumon registry business practices that may establish
the existence of an employment relationship under the
FLSA.

12. Department of Laber—
Definition of Independent Contractor

I 2015, the Department of Labor issued a guidance
document narrowing the definition of an independent
contractor and expanding the number of employees
subject to the Fair Labor Standards Act’s require-
ments, including overtime, Small businesses expressed
concern with this guidance document, stating it was
costly and burdensome. Advocacy communicated these
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concerns to DOL in meetings on regulatory reform. On
June 7, 2017, DOL withdrew this guidance document.

13. Department of Labor—
Definition of Joint Employer

In 2016, the Department of Labor issued an Adminis-
trator’s Interpretation, which established an expanded
definition of joint employment between two compa-
nies who determine the working conditions of employ-
ees under the Fair Labor Standards Act (FLSA) and the
Migrant and Seasonal Agricultural Worker Protection
Act {MSPA). Small businesses expressed concern with
the interpretation, as it classified many more business-
es as joint employers who were subject to enforcement
actions on overtime and other FLSA requirements.
Advocacy communicated these concerns to DOLin
meetings on regulatory reform. On June 7, 2017, DOL
withdrew this guidance document.

14. Department of Labor—
Minimum Wage for Federal Contracturs

The minimum wage for federal contractors and sub-
contractors was raised to $10.10 per hour as a result of
Executive Order 13658 and a rule issued by the Depart-
ment of Labor. The rule also affected individuals with
federal contracts in connection to leases on federal
property, lands, and military installations, including
restaurants, retail enterprises, and outdoor recreation-
al companies. Advocacy wrote a comment letter on the
rule when it was proposed. In 2018, small businesses

in the outdoor recreation industry expressed concern
with this rule, which required them to pay higher wages
and overtime to workers who often lead weeklong
backpacking trips in national parks. Advocacy setupa
meeting with DOL and stakeholders in the outdoor rec-
reation industry to discuss possible regulatory reforms.
On May 25, 2018, the Trump Administration issued
Executive Order 13838, which created an exemption to
the wage requirements for recreational services on fed-
eral lands. The exempted seasonal recreational services
include river running, hunting, fishing, horseback rid-
ing, camping, mountaineering activities, recreational
ski services, and youth camps. On September 26,2018,
DOL released a final rule implementing the EO.
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15. Dep't of Labor/Occupational Safety and Health Admin—
Electronic Recordkeeping and Reporting of Workplace
injuries and linesses

On May 12, 2016, the Occupational Safety and Health
Administration issued a final rule requiring employers
to submit injury and illness reports to OSHA elec-
tronically. OSHA stated that it planned to make this
electronic information publically available through a
dedicated website. (The rule is formally called “Improv-
ing Tracking of Workplace Injuries and Hlinesses”) The
rule also has anti-retaliation provisions that require
reasonable reporting policies and purport to ban safety
incentive programs and post-accident drug testing,

Small businesses representatives have complained that
various provisions of the rule are illegal, that making
the data publicly available can create a false impression
of a company’s safety record, and it could jeopardize
confidential business information.

On July 30, 2018, OSHA published proposed changes to
the rule (“Tracking of Workplace Injuries and Mness-
es”) that would eliminate the electronic submission of
some of the information, but retain the requirement
to submit summary data electronically. OSHA also
sought comment on whether employers must include
their employer identification number (EIN) in the
data collection. This might enable the Bureau of Labor
Statistics (BLS) to match OSHA-collected data with the
BLS’s Survey of Occupational Injury and Hlness (SOII)
data, and could eliminate the need for employers to
report injury and illness data to two agencies.

Advocacy filed a public comment letter on the pro-
posed rule on September 27, 2018. Advocacy also
attended OSHA’s public hearing on the original pro-
posed rule, has discussed this rule at several Advocacy
roundtables, and attended various Executive Order
12866 review meetings on the rule,

18. Dep't of Labor/Occupational Safety and Health Admin—
Occupational Expasure to Beryllium

On January 9, 2017, the Occupational Safety and
Health Administration issued its final rule lowering
the permissible exposure limit (PEL) for occupational
exposure to beryllium, a naturally occurring mineral
that can cause—through contact or inhalation—beryl-

Hum sensitization, chronical beryllium disease, and
possibly lung cancer,

Attendees at Advocacy’s roundtables raised thisrule

as a concern for their industries, They said that con-
struction and shipyards (except abrasive blasting) had
not been represented in the Small Business Advocacy
Review panel on beryllium in 2008 and should not have
been included in the final beryllium rule. They felt that
OSHA had insufficient information about beryllium
that occurs naturally in soil, stone, and other construc-
tion materials. The final rule is subject to ongoing
litigation and negotiation.

OSHA has extended the compliance date several times,
and on June 27, 2017, it published a proposed rule that
would revoke the ancillary provisions for the construc-
tion and shipyard sectors, but retain the new, stricter
exposure standards for both sectors. OSHA stated that
it will not enforce the final rule for shipyards and con-
struction without further notice while the rulemaking
is pending. With respect to the final rule for general
industry, OSHA has been negotiating with litigants and
may propose to clarify revisions to that rule.

Advocacy has participated in the ralemaking since
its earliest stages in 2008, and the office filed public
comments on the latest proposed deregulatory action
for maritime and construction.

17. Dep't of Labor/Occupationat Safety and Health Admin—
Occupationat Exposure to Respirable Crystalline Silica

On March 28, 2016, the Occupational Safety and
Health Administration published its final rule on
Occupational Exposure to Respirable Crystalline Silica.
Respirable crystalline silica refers to very fine parti-
cles of sand that can become lodged deep in the lungs
and can cause silicosis or hung cancer through long-
term inhalation exposure. OSHA issued two separate
standards: one for construction and one for general
industry and maritime. Small business representa-
tives—particularly in the foundry and construction
industries—complained that OSHA’s new rule was not
based on a demonstration of significant risk and that
compliance with the rule was neither technically nor
economically feasible. Small business representatives
from the construction industry also complained that
the standards put in place for dust control are not
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workable and need substantial revision. Following pub-
lication of the final rule, several industry groups sued
OSHA to overturn the rule; however, the US. Court of
Appeals for the D.C. Circuit upheld the final ruleand
litigation has concluded.

This issue has been brought up by attendees at several
of Advocacy’s Regional Regulatory Reform Round-
tables, and Advocacy filed public comments on the
proposed rule.

Advocacy has been continuously involved with this
rulemaking since 2003. OSHA has now committed

to providing industry with compliance assistance

and agreed to work with the construction industry to
improve the dust control methods (Table 1), The agency
included a formal notification in its spring 2018
Regulatory Agenda that it will publish a Request for
Information on revising and expanding the range of
control measures.

18. Dep't of Labor/Occupational Safety and Health Admin—
Safety Rules for Telecommunications Towers

Small businesses at Advocacy’s roundtables have long
brought up the issue of telecommunications towers.
Small businesses in the telecommunication tower
construction and maintenance industry would like
the Occupational Safety and Health Administration
to adopt industry consensus standards for communi-
cation tower safety, rather than developing a separate
regulatory standard. They are concerned that OSHA
will exceed industry standards and promulgate a rule
that is unduly costly, burdensome, and conflicting.

OSHA is considering the promulgation of worker safe-
ty regulations for the construction and maintenance of
telecommunications towers, as well as the installation,
maintenance, and replacement of equipment on or
attached to them. While OSHA has indicated that it
will focus primarily on telecommunication towers, the
agency also plans to consider including other struc-
tures {e.g., buildings, rooftops, water towers, billboards,
etc.) that have telecommunications equipment on or
attached to them.

OSHA convened a Small Business Advocacy Review
panel for this rulemaking on August 15, 2018, follow-
ing several Advocacy roundtable meetings that inchad-

ed presentations by the National Association of Tower
Erectors (NATE). The next steps are the completion of
the panel report and possible publication of a proposed
rule.

19. Departments of Labor and Homeland Security—
H-28 Visa Program

The H-2B visa program allows employers facing a
shortage of U.S workers to hire temporary foreign
workers to complete non-agricultural jobs in seasonal
businesses. At almost every Advocacy regional round-
table, small businesses have expressed concern with

the statutory limit of 66,000 H-2B workers per year, In
2018, both the Department of Labor and the Depart-
ment of Homeland Security received more applications
than the 33,000 visas allowed in the first half of the
year. As of March 2018, DOL had received applications
for over 140,000 H-2B workers. Both DHS and DOL
instituted a lottery process for these visas.

In March 2018, President Trump signed into law a
spending bill which included a provision that allows
DHS in consultation with DOL to raise the number of
H-2B visas from 66,000 cap by over 60,000 extra work-
ers. However, the agencies had to create rulemakings to
approve these numbers.

On April 14, 2018, Advocacy wrote a comment letter to
DHS and DOL, recommending that the agencies autho-
rize this increase. In May 2018, DHS, in consultation
with DOL, published a final rule creating a one-time
increase in the number of H-2B visas, adding 15,000
more visas and allowing more small businesses to take
advantage of this program.

20. Dept of Transportation/Feteral Aviation Administration—
Small Unmanned Aircraft Systems [Small Drones)

On June 28, 2016, the Federal Aviation Administration
issued a final rule allowing the commercial operation
of small unmanned aircraft systems (small UAS or
drones) in the National Airspace System (NAS). The
rule addressed the operation of small UAS and the
certification of remote pilots.

Small UAS—defined as weighing less than 55 pounds—
have tremendous potential commercial applications
and benefits, including crop monitoring and inspec-
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tion; power-line and pipeline inspection; construction,
tower, and antenna inspections; search and rescue
operations; bridge inspections; aerial surveying and
photography; and medical and supply delivery. The
final rule, however, placed significant operational
limitations on small UAS operations, incinding a visual
line-of-sight limit, a prohibition on nighttime flight,

2 400-foot altitude Hmit, a 100 mph maximum speed,
and a ban on flights from a moving vehicle or over
people.

This issue has been discussed by small businesses at
anumber of Advocacy’s regional roundtables. Small
businesses~particularly in the agricultural, construc-
tion, and land surveying/mapping industrles—can pro-
vide reasonable protection from a falling drone, They
feel that the operational imits~—particularly the visual
tine-of-sight limit—are prohibiting many innovative
and beneficial services they would like to provide.

Advocacy has attended numerous FAA stakeholder
meetings on this issue, hosted a small business round-
table on the original proposed rule, and filed public
comments on the original proposed rule. FAA has
announced its plans to issue a proposed rule to allow
for the operation of small UAS over people in certain
circumstances. FAA's draft proposed rule Is wnder
review at OMB,

21, Department of Treasury, Interm
Estate Valyab

On August 4, 2016, the Internal Revenue Service
published a notice of proposed rulemaking concerning
estate, gift, and generation-skipping transfer taxes and
restrictions on lquidation of an interest, The notice
included the elimination of most of the valuation dis-
counts for businesses operating under section 2704(b}.
The current law permits certain discounts for lack of
control {minority interests) and lack of marketability
that are commonly applied to lower the value of trans-
ferred interests for gift, estate, and generation-skip-
ping tax purposes. On November 1, 2016, Advocacy
submitted a public comment fetter conveying small
business concerns about the estate valuation proposal,
Small business stakeholders indicated to Advocacy that
the proposed regulations would be such alarge depar-
ture from current IRS policy and industyy practice

that expensive new business valuations would need to

be completed for closely held businesses. Even more
problematic for small business owners, by eliminating
valuation disconnts, the proposed regulations woudd
negatively affect succession planning for many small
businesses. As an example, the proposed regulations
would result in higher estate taxes on small family
businesses, possibly forcing them to either liquidate
the business or sell large or controlling interests to
non-family members,

On Qctober 4, 2017, the Department of Treasury an-
nounced recommended actions to withdraw, partially
revoke, or vevise eight regulations identified as posing
an undue burden on taxpayers, which included with-
drawing the proposed regulations under section 2704
that would have eliminated valuation discounts.

[ Rolease Prevention Requirements: Risk
Managemant Programs under the Clean Air Act

On January 13, 2017, the Fovironmental Protection
Agency revised its Risk Management Plan under the
Clean Aty Act with new requirerients for facilities that
store hazardous chemicals, This rale affects hundreds
of small manufacturers. Small facilities that useand
handie chemicals are concerned that some of the rule’s
requivements add unnecessary burdens and substantial
costs without improving safety. Industry members sub-
mitted a petition to amend the new rule in June 2017,

Advocacy has engaged with the agency on behalf of the
small entities. EPA published a proposed rule to address
the small business concerns on May 30, 2018, In June
2018, EPA postponed the effective date of the current
rule until February 2019, If the proposed changes are
finalized, small businesses would avoid significant

COSL8,

al Protection Agency—
ey Status Under RURA

According to EPA, some undeployed airbag modules
and airbag inflators ave considered hazardous waste
under the Resource Conservation and Recovery Act
{RCRA) due to their reactive and ignitable characteris-
ties. As such, they are subject to EPA’s permit require-
ments regarding the treatment, storage and disposal
of hazardous waste. According to EPA, the deployment

Alrbag Reg
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of the airbag removes the reactivity and ignitability
charactexistics.

Defective or recalled airbags that have been removed
from vehicles present problems undey RCRA. Small
businesses expressed confusion and frustration with
EPA’s position. Advocacy has engaged with the agency
o address the small business concerns with the treat-
ment of airbags under RCRA. On fuly 19, 2018, EPA
issued a memorandum providing clavification on the
regulatory status of undeployed airbag modules and in-
flators. Also, in the memorandum, EPA contemplateda
future rulemaking to exempt discarded airbag mod-
ules and airbag inflators from some RCRA regulatory
requirements under cextain conditions.

Advocacy anticipates working with EPA on the poten-

tial rulemaking to further address small business issues
regarding defective or recalled airbags.

24, tavipaments! Protection /
Dsposal of Lol Combustion Residusis

oy

On April 17, 2015, the Envirenmental Protection
Agency published a final rule to regulate the disposal
of coal combustion residuals ({CCR} as solid waste under
subtitle D of the Resource Conservation and Recovery
Act. Small coal-fived power plants are concerned that
the rule’s deadlines require them to make irveversible
decisions based on standards that may not be final. For
example, under the existing regulations, some facilities
will be required to close their coal ash impoundments
{ponds containing coal ash), yet these may lager be
eligible for flexibilities via an approved state permit
PrOgranm.

Advocacy has worked with EPA on this issue. On March
15,2018, EPA proposed a rulemaking to address some
of the small business concerns ncluding reducing the
scope of the required closures, Advocacy submitted a
cornment letter to urge the agency to align the compli-
ance deadlines with the anticipated reconsiderations
of the rule’s provisions and to provide any flexibili-
tes that would be available in a state permit program
under the self-implementing rule. On July 30, 2018,
the agency finalized part of its proposed rule. The final
rile provides regulated entities Hexibility with regard
to complying with performance standards and allowed
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the additional time for compliance. As a result, small
businesses will avoid significant CCR unit closure costs.

ntal Protection Agency—

fa, Abways-in

Under the Clean Air Act, the Environmental Protec-
tion Agency regulates the emissions of hazardous alr
pollutants (HAPs) from industrial sources. Generally,
EPA imposes the most stringent requirements on ma-
jor sources and less stringent requivements on smaller
emitters, known as area sources. Many small businesses
are classified as major sources, and under a 20-year-old
EPA policy known as “once-in always-in,” a business has
been unable to reduce its emissions and be reclassified
A% AL AYEA SOULCE,

Small businesses have complained that this policy
impaoses significant costs while disconraging innova-
tion and investment that could reduce air emissions,
Small business representatives raised this as a problem
in the SBREFA panels for the Mercury and Aix Toxics
Rule and the Brick Industry Hazardous Air Pollutants
Rule, as well as in recent Advocacy regulatory reform
roundtables.

On January 25, 2018, EPA reversed the policy. EPA
expects to codify the policy change in a rulemaking

in the near furare. Small businesses will benefit from
this change slowly, as they implement changes to thelr
industrial processes to lower thelr uncontrolled emis-
sions below the major source threshold,

The Environmental Protection Agency finalized
updates and revisions to its existing worker protection

regulation for pesticides on November 2, 2015.

Small businesses expressed concerns with the rale’s
miniram age requirement stating that it will reduce
workforce in some states, particndarly on small farms,
They ave also concerned with EPA’s designated repre-
sentative requirement explaining that the rule lacks

a verification method for the designated represena-
tive and does not provide any restrictions on how the
information will be used. Moroever, small businesses
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are also concerned that the requirement for agricul-
tural employers, which requires employersto keep
workers and other persons out of certain areas defined
as application exclusion zones during pesticide applica
tion, does not include clarity on how the rule would be
enforced.

Advocacy previously engaged with the agency during
the rulemaking process. On December 21, 2017, EPA
announced that it initiated a rulemaking process to re-
vise certain requivements in the final rule. On June 18,
2018, EPA submitted a proposed rule to OMB, where it
is undey review.

27, Environmental Pratection Age
Pegticldes; Certification o ide Applicators

The Environmental Protection Agency finalized
updates {o its existing regulation concerning the cer-
tification of applicators of restricted use pesticides on
January 4, 2017,

Small businesses expressed concerns with the rule’s
mininmuwm age requirermnent stating that not all states
have a required minimwm age of 18 and that itwill
requive states to enact legislation to comply with the
new federal requirement. They also added that this will
reduce the workforce in some states, with particular
impact on small farms.

Advocacy has engaged with the agency to revise oy
eliminate the minimum age requirement, leaving it up
1o the states, On December 19, 2017, EPA simmounced
that it initiated a rulemaking process to revise the
minimum age requirements in the final rule. More
recently, on june 18, 2018, EPA submitted a proposed
yule to OMB.

28, Lavironmental Frotection Agency
Stegm Electric Effluant Limitation Buidelines {ELB)

The Steam Electric Effluent Limitation Guidelines
affect hundreds of coal-fired power plants that are
required to upgrade their units to address water pol-
tution. Small businesses have raised thisissueasabig
CONCETn.

In April 2017 Advocacy submitted a regulatory peti-
tion to the Environmental Protection Agency, asking

e
P
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it to reduce the stringency of the requirements for
small plants whose compliance costs would be very
high compared with the pollution reduction achieved.
EPA granted the petition in April 2018, Xt subsequently
extended the compliance deadlines for the rule while

it reconsiders the rule requirersents. Rule revisions
could save small firms hundreds of millions of dollars
in annual costs.

The Environmental Protection Agency has discretion
to define small businesses for the purpose of collecting
fees and providing exemptions from recordkeeping
requirements under the Toxic Substance Control Act
{TSCA). These definitions do not match the indus-
cry-based small business standards established by the
Small Business Administration (SBA) that are used by
most federal agencies.

Srnall businesses expressed concerns about Inconsis-
tent simall business definitions among federal agen-
cies, Specifically, sroall businesses noted that EPA’s
definition for small manufacturers under TSCA was
outdated and did not capture small businesses as they
exist today.

Advocacy engaged with the EPA and SBA torevise
EPA’s small business size standards under TSCA. On
September 27, 2018, EPA signed its final rule on the
fee collecting rule under TSCA. The rule established a
fee schedide for a business that is required to submit
information to EPA under several sections of TSCA,

Tri this rule, EPA revised its small business definition
to align with the SBA’s small business standards. The
new definition will qualify more small businesses fora
reducest fee.

It 2014, the Federal Communications Comumissi
reclassified broadband Internet as a “conmnmundeations
service” under Title I of the Communications Act. This
reclassification gave the FCC the authority to regulate
Internet service providers (I8Ps) like telecommunica-
tions companies. In 2016, the FCCissued final regula-
tions to protect the privacy of broadband customers
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using its new authority. The proposed regulations
inchuded: (1) requirements to provide notice of privacy
policies, {2) requirements to obtain customer approval
for the use and disclosure of customer proprietary
information {Ph, (3) conditions for disclosure of aggre-
gate customer P (4) requirements to protect the secu-
rity and confidentiality of custorer PL {5} data breach
notification requirements, (6) other practices mplicat
ing privacy, and (7) dispute resolution provisions.

Small Internet service providers (IS
rules were disproportionately burdensome and that
they unfairly restricted ISPs from engaging in com-
maercial activities that were permitted for comparnies
not clagsified as ISPs, putting them ata competitive
disadvantage.

argued that the

Advocacy forwarded these concernstothe FCC In
2017 Congress used the Congressional Review Act to
prevent the FCC from implementing these rules. Addi-
tionally, the FCC reclassified broadband as an “infor-
mation service,” which lmits its authority to propose
rules like this in the future.

31, Fede municatiens Comir
Hobitity Fund Phase I Challenge Provess

The purpose of the Federal Communications Corn-
mission’s Mobility Fund is to improve coverage of
current-generation or better mobile voice and Internet
service for consumers in areas where such coverage is
currently missing, and to do so by supporting private
investment. The Mobility Fund uses a reverse auction
to make one-time support available to service providers
to extend mobile coverage in specified unserved areas.
Providers are able the challenge the FCC’s determina-
tion that an area is not eligible for support.

Advocacy has heard persistent concerns from smail
rural wireless advocates that the process for determin-
ing whether an avea is ineligible for support because
itis already “served” is flawed, and that the challenge
process for aveas that ave presumptively ineligible was
too burdensome for small entities to utilize,

Advocacy forwarded these concerns about the Mobil-
ity Fund to FCC. In August 2017, the FCCadopted an
order that established the parameters for aone-time
collection of more specific and curvent data onthe de-

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables

159

ployment of 4G LTE, in lew of using existing form 477
data to establish a map of areas presumptively eligible
for support. The agency also established a less complex
challenge process for areas that would be considered
ineligible using the new data, These reforms ensure
that the Mobility Fund support is accurately divected
to underserved areas, and they make it easier for small
wireless companies to meet the needs of rural commu-
nities.

Com

utratity {Enhanced Network Transparency
irements under the FCC 2014 Open internet Order)

ons iSsipn—

‘he Federal Communications Comunission
sified Internet sexvice providers as communica
viders under Title I of the Communications
Act, The deciston to classify broadband Internet sexvice
as a Title Il service gave the agency authority toadopt
various rules to ensure net neutrality, including en-
haneced network transparency requirements. Advocacy
reached out to small service providers who would be
affected by this rule who were concerned about the
potential compliance burdens.

Advocacy filed comments with the FCC recommend-
ing that the agency exempt small businesses from these
rules. The FOC adopted a small business exemption
from its enhanced transparency requirernents in early
2017, and then ultimately withdrew the entire set of
rules and reclassified broadband as a Title Iinforma-
tion service—selting new, less burdensome rules for
18Ps under that authority.

) s Commission—
chimants {0ne Touch-Make Ready)

3.
Pole Atta

Advocacy spoke with a nurmber of small competitive
local exchange carriers about the need for the FCCto
adopt so-called “one-touch-make-ready” pole attach-
ment policies. This approach would simplify the pro-
cess by which companies wishing to string aerial fiber
on existing utility poles obtain permission and make
the necessary preparations prior to starting work.

Advocacy met with representatives of the FCC chaiy-
in August 2018 and shared support for
its proposal to adopt one-touch-make-ready policies.

man's office

)



160

Subsequently, the FCC voted to approve final rules would alter the franchisor-franchisee relationship; it
adopting the measures. would increase franchisors’ liability, thereby increas-

ing the price of a franchise and Umiting franchisors’

ability to provide human resources and legal advice to
franchisees. Advocacy communicated these concern
to the NLRB in internal meetings and communications

34, Foderal Communicalions Comm
Removing Barriers to Wireless lnfrastructure

Deployment on regulatory reform.

Simall wireless carriers have told Advocacy that the

costs of certain environmental, historic, and tribal On September 14, 2018, the NLRB publisheda
reviews make the widespread deployment of small-cell proposed rule which returned the standard for the
rechnology needed to launch 3G networks too costly, joint-employer relationship back to the longstanding
Under existing Federal Communications Commission precedent: an employer must possess and actually
regulations, a company would have to conduct the exercise substantial direct and immediate contvol over
same reviews when installing a small-cell device that it the essential terms and conditions of employment such
would when building a macro-cell tower, Some indus- as hiring, firing, discipline, supervision, and direction.
try analysts estimate that these reviews wonld impose In this rule, the NLRB identified the following types
over $1.5 billion in costs related to small-cell deploy- of small entities most likely to be affected by this rule:
ment. contractors, subcontractors, suppliers and users of

temporary help services, franchisees, and labor unions.
Advocacy published a blog highlighting these con-
cerns and supporting an exemption for small business:
“Adyocacy Urges the FCC to Preserve Smail Business
Choice in Communications Services” The FCC indtiat-
ed a proceeding in 2017 seeking input on reducing bay-
riers to infrastructure deployment. In March 2018, the
FOC finalized regulatory veforms that would exempt
small-cell deployment from most of these reviews. This
will help speed the deployment of next-generation
wireless networks by reducing costs associated with
deployment.

35, Nationat Labor Relations Board—
Joint Employment

Small businesses at Advog
expressed concern with the 2015 National Labor
Relations Board decision in Browning-Ferris Indus-
tries, 362 NLRB No. 186 {201 8), which expanded the
definition of joint-employer between two companies
who determine the working conditions of agroup of
employees. Under this decision, an employer could be
considered ajoint employer and Hable for violations
under the National Labor Relations Act when the
employer has indivect control of its employees. This
overruled thelongstanding NLRB precedent that
required that an ernployer had to have direct control of
an employee to be considered a joint employer. Small
franchise owners expressed concern that the decision

s regional roundeables
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Where Do We Go From Here?

The Next Steps

Advocacy has received fnvaluable information from
hundreds of small businesses to date, but there is still
much move to learn from small businesses across the
country. One lesson that has emerged during this
process is how varied the challenges facing small busi-
nesses are. These challenges vary baged on geographical
location, business size, and type of industry; and so do
the solutions small businesses offer to deal with such
challenges. In order to add to Advocacy’s awareness

of the numerous and varied regulatory concerns in

different parts of the country and to understand which
solutions work best for which businesses, Advocacy is
continuing the effort to canvass small businesses from
as many states and geographic reglons of the country
as possible. In this way Advocacy can be more effective
and responsive in its goal of being the voice of small
business in the regulatory reform effort underway at
federal regulatory agencies,
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Conclusion: The Mission Continues

Advocacy expects to continue hosting Regional Regu-
latory Reform Roundtables across the United Statesin
arder to update and complete this report, and continue
to report and provide input to federal agencies tasked
with refor
staffwill continue to shave information about specific
rules with the federal agencies with the goal of smalil

ing their regulatory agendas, Advocacy

business burden reduction. With Advocacy’s inputin
this process, the voice of small business is less likely to
be rauffled, and their valuable suggestions for reform
iost in the mix. Advocacy’s mission in this endeavor
continues, as does the veporting on what small business
across the nation ave dealing with and the changes they
feel would make their business more successful,

“or more information on Advocacy’'s regulatory re-
form efforts or toattend one of the upcoming roundta-
bles, please vigit advocacy.sba gov/regulatory-reform.

“The regulations are taldng the passion put of running & businass.”

[ ehwner of 3 smatl ruckd

g company In Hauston




Appendix A. Executive Order 13771: Reducing Regulation

and Controlling Regulatory Costs'

By the authority vested in me as President by the Con-
stitution and the laws of the United States of America,
including the Budget and Accounting Act of 1921, as
amended {31 US.C. 1101 et seq.), section 1105 of title
31, United States Code, and section 301 of title 3, Unit-
ed States Code, it is heveby ovdered as follows:

Section 1. Purpose, It is the policy of the executive
branch to be prudent and {financially responsible in
the expenditure of funds, from both public and private
sources. In addition to the management of the direct
expenditure of taxpayer dollars through the budgeting
process, it is essential to manage the costs assoclated
with the governmental imposition of private expen-
ditares required to comply with Federal regulations.
Toward that end, it is important that for every one
new regulation issued, at least two prior regulations be
identified for elimination, and that the cost of planned
regulations be prudently managed and controlled

through a budgeting process.

Sec. 2. Regulatory Cap for Fiscal Year 2017, {a) Unless
prohibited by law, whenever an executive department
or agency {agency) publicly proposes for notice and
comment or otherwise promulgates a new regnlati

it shall identify at least two existing regulations to be
repealed.

{b} For fiscal year 2017, which is in progress, the heads
of all agencies are directed that the total incremental
cost of all new regulations, including repealed regula-
tions, to be finalized this vear shall be no greater than
zero, unless otherwise required by law or consistent
with advice provided in writing by the Director of the
Qffice of Management and Budget {Director).

() In furtherance of the requirement of subsection {a)
of this section, any new incremental costs associated
with new regulations shall, to the extent permitted

by law, be offset by the eliraination of existing costs
associated with at least two prior regulations. Any
agency eliminating existing costs associated with

prior regulations under this subsection shall do so in
accordance with the Administrative Procedure Act and
other applicable law.

{df) The Director shall provide the heads of agencies
with guidance on the implementation of this section,
Such guidance shall address, among other things,
processes for standardizing the measurement and
estimation of regulatory costs; standards for determin-
ing what qualifies as new and offsetting regulations;
standards for determining the costs of existing regula-
tions that are considered for elimination; processes for
accounting for costs in different fiscal years; methods
to pversee the iysuance of rules with costs offset by
savings at different times or different agencies;and
emergencies and other circumstances that might
justify individual waivers of the requirements of this
section. The Director shall consider phasing inand
updating these requirements.

Sec, 3, Annual Regulatory Cost Submissions to the
Oftfice of Management and Budget. (a} Beginning with
the Regulatory Plans (required under Executive Ovder
12866 of September 30, 1998, as arnended, or any
successor order) for fiscal year 2018, and for each fiscal
year thereafter, the head of each agency shall identify,
for each regulation that increases incremental cost, the
offsetting regulations described in section 2(c) of this
order, and provide the agency’s best approximation

of the total costs or savings associated with each new
regulation or repealed regulation.

(b} Bachi regulation approved by the Director during
the Presidential budget process shall be included in the
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Unified Regulatory Agenda required under Executive
Order 12866, ag amended, or any successor order.

{c) Unless otherwise required by law, no regulation shall
be issued by an agency ifit was not included on the
most recent version or update of the published Unified
Regulatory Agenda as vequired under Executive Order
12866, as armended, or any successor order, unless the
issuance of such regulation was approved in advance in
writing by the Director.

{d) During the Presidential budget process, the Divector
shall identify toagencies a total amount of incremen-
tal costs that will be allowed for each agency inissuing
new regulations and repealing regulations for the

next fiscal year, No regulations exceeding the agency’s
total incremental cost allowance will be permitted in
that fiscal year, unless required by law or approved in
writing by the Director. The total increrental cost
allowance may allow an increase or vequire a reduction
in total regulatory cost.

{e) The Dirvector shall provide the heads of agencies with
guidance on the implementation of the requirements
inthis section,

Sec. 4, Definition. For purposes of this order the term
“regulation” or “rule” means an agency statement of
general or particwlar applicability and future effect
designed to implement, interpret, or prescribe lawor
policy or to describe the procedure or practice require-
ments of an agency, but does not include:

{a) regulations issued with respect toa military, nation-
al security, or foreign affairs function of the United
Statey;

{b) regulations related to agency organization, manage-

ment, or personnel; or

{cy any other category of regulations exempted by the

Director.

Sec. §. General Provisions. (a) Nothing in this order

shall be construed to Impaly or otherwise affect:

s {iythe authority granted by law to an executive
department or agency, or the head thereof; or

® (i) the functions of the Director relating to bud-
getary, administrative, or legislative proposals.

(D) This order shall be implemented consistent with

applicable law and subject to the availability of appro-

priations,

{c) Thig order is not intended to, and does not, create

any right or benefit, substantive or proceduzal, en-

forceable at law or in equity by any party against the

United States, its departments, agencies, or entities, its

officers, employees, or agents, or any other person.

Donald | Trump
The White House,
January 36,2017
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Appendix B. Executive Order 13777, Enforcing the

Regulatory Reform Agenda

By the authority vested inme as President by the Con-
stitution and the laws of the United States of America,
and in order to lower regulatory burdens on the Amer-
ican people by implementing and enforcing regulatory
reform, itis hereby ordered as follows:*

Section 1. Policy. It is the policy of the United States to
alleviate unnecessary regulatory burdens placed on the
American people.

Sec, 2. Regulatory Reform Officers. {a) Within 60 days
of the date of this order, the head of each agency, except
the heads of agencies receiving waivers under section

§ of this order, shall designate an agency official as

its Regulatory Reform Officer (RRO). Each BRO shall
oversee the implementation of regulatory reform ini-
tiatives and policies to engure that agencies effectively
carry out regulatory reforms, consistent with applica
blelaw. These initiatives and policies include:

@ {iy Executive Order 13771 of January 30,2017
{Reducing Regulation and Controlling Regu-
latory Costs), regarding offsetting the number
and cost of new regulations;

® (i) Executive Order 12866 of September 30,
1993 (Regulatory Planning and Review}, as
amended, regarding regulatory planning and
review;

@ {ili)section 6 of Executive Order 13563 of
January 18, 2011 (Improving Regulation and
Regulatory Review), rding retrospective review;
and

& {ivythe termination, consistent with applicable
law, of programs and activities that derive from
or implement Executive Orders, guidance docit-
rments, policy memoranda, rule interpretations,
and similar documents, or relevant portions
thereof, that have been rescinded.

{b) Eachiagency RRO shall periodically report to the
agency head and regularly consult with agency leader-
ship.

Sec. 3. Regulatory Reform Task Forces. {a) Each agency

shall establish a Regulatory Reform Task Force com-

posed of:

¢ {itheagency RRO;

= (iijthe agency Regulatory Policy Officer desig-
nated under section 6()2) of Executive Order
12866,
(i1} a representative from the agency’s central
policy office or equivalent central office; and

@ {iv)for agencies lsted in section 901(b)(1} of title
31, United States Code, at Jeast three additional
senior agency officlals as determined by the
agency head.

(b) Unlesg otherwise designated by the agency head,

the agency RRO shall chair the agency’s Regulatory

Reform Task Force,

(e} Fach entity staffed by officials of multiple agencies,

such as the Chief Acquisition Officers Council, shall

forma joint Regulatory Reform Task Force composed

of at least one of ficial described in subsection () of

this section from each constituent agency’s Regulato-

ry Reform Task Force. Joint Regulatory Reform Task

Forces shall implement this order in coordination with

the Regulatory Reform Task Forces of their members’

respective agencies.

(d) Each Regulatory Reform Task Force shall evaluate

existing regulations (as defined in section 4 of Exec-

utive Order 13771} and make recornmendations to

the agency head regarding their repeal, replacement,

or modification, consistent with applicable law. Ata

minimum, each Regulatory Reform Task Force shall

atternpt to identify regulations that:

@ {ijeliminate jobs, or inhibit job creation;

= {ii}are outdated, unnecessary, or ineffective;

#  {iil) impose costs that exceed benefits;

®  (iv)create a sexious inconsistency or otherwise
interfere with regulatory reform initiatives and
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policies;

»  {vjare inconsistent with the requirements of
section 515 of the Treasury and General Gov-
ernment Appropriations Act, 2001 (44 USC.
3516 note), or the guidance issued pursuant to
that provision, in particular those regulations
that rely in whole ox in part on data, informa-
tion, or methods that are not publicly available
o that are insufficiently transparent to meet
the standard for reproducibility; or

#  {vijderive from or implement Executive Orders
or other Presidential directives that have been
subsequently rescinded or substantially modi-
fied.

{e} In performing the evaluation described in subser-
tion {d) of this section, each Regulatory Reform Task
Force shall seek input and othey assistance, as per-
mitted by law, from entities significantly affected by
Federal regulations, including State, local, and tribal
governments, small businesses, consumers, non-gov-
ernmental organizations, and trade associations.

{f) When implementing the regulatory offsets re-
quired by Executive Order 13771, each agency head
should prioritize, to the extent permitted by law, those
regulations that the agency’s Regnlatory Reform Task
Force has identified as being outdated, unnecessary, or

ineffective pursuant to subsection (@) of this section,

{g) Within 90 days of the date of thisorder, and ona

schedule determined by the agency head thereafter,

each Regulatory Reform Task Force shall provide ave-

port to the agency head detailing the agency's progress

toward the following goals:

®  {i}improving implementation of regulatory re-
form initiatives and policies pursuant to section
2of thisorder; and

o (iiyidentifying regulations for repead, replace-
ment, or modification,

Sec. 4. Accountability. Consistent with the policy set

forthin section 1 of this order, each agency should

measure its progress in perforruing the tasks outlined

insection 3 of this order.

{a} Agencies listed in section 901{(b){(1) of title 31,
United States Code, shadl incorporate in their annual
performance plans (required under the Government
Performance and Results Act, as amended (see 31
US.C 1115(bY), performance indicators that measure
progress toward the two goals listed in section 3{g)of

165

this order. Within 60 days of the date of this order,

the Director of the Office of Management and Budget
{Director) shall issue guidance regarding the imple-
cation of this subsection. Such guidance may also
address how agencies not otherwise covered under this
subsection should be held accountable for compliance
with this order.

e

(b} The head of each agency shall consider the progress
toward the two goals listed in section 3(g) of this order
ir:assessing the performance of the Regulatory Reform
Tasgk Force and, to the extent permitted by law, those
individuals responsible for developing and issuing
agency regulations.
Sec, 5, Waiver. Upon the request of an agency itead, the
Director may waive compliance with this order if the
Director determines that the agency generally issues
very fow or no regudations (as defined in section 4 of
Executive Order 13771} The Director may revoke a
walver alany time. The Director shall publish, atleast
once every 3 months, aMst of agencies with current
waivers.
Sec. 6. General Provisions. {a) Nothing in thisorder
shall be construed to impair or otherwise affect:
® (i) the anthority granted by law to an executive
department or agency, or the head thereof; or
& (iiythe functions of the Director relating tobud-
getary, administrative, or legisiative proposals.
{b) This order shall be implemented consistent with
applicable law and subject to the availability of appro-
priations.
{c) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, en

forceal

e at law or in equity by any party against the
United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person,

Donald L Trump
The White House,
February 24, 2017
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Appendix C. Office of Advocacy Memorandum to Heads
of Agencies, March 30, 2017

FEe Hesc}@ of Agencias

FROM: ?ivé%%é}gy Clard, XY Aciing Chief Cownsel for Adeovscy, U5 Small
Business Mbministration

DATE: March 30, 2047

SUBIECT: Toiy of e Orders 13771, "Heduclag Regulation and

Controliing Regulatory Costs,” and 13377, orcing the B Yy
Reform Agenda®

riting 1o advise you of the setivlis
ecutive Orders on the redo !
ated 10 these new poli 3
FExeoutive Orders wnd urges that they be
with the Regulaony ity Aet {RFAY in ordor 1o reduce the
regulatory burdens and ihe disproporiionate impaets of v forss o small entities

As required by

Office of Advoos
regulniory burder
sirongly endorses
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amended by the
rmall entities
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sdddigional sssistance und wols o

1 outreach to small entitles 1o

Over the coming months, Ady
implement Execitive Ovdies
identify opportunities to reduce burdes small enthdes, Advosacy will also be ing
additional ppportunit 3 is and regulato Con the REA wnd it
importance in the implementation of these Fis,
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saplamentation of BGO37TTL BO 13797,
rovide e with the names of the officials you have

S, seotfon 6a)(2}, and the
ton 2{n),

o nitiate Advoeae
arsd the Regudatory Flex
designated as the Regulatory Foli
Regulatory Retorm Officer, samed wader BO 13777,

1, Director of Interagensy o5, SBA G
also contact me ot My,
*s complisnee with

This informoation should be sent 1o Charles Mar
of Advocacy, { a5 1 s avaitable. Plea
Maresea i you have any questions abowt this memoeraadum or your ageos
the RFA

sts. 1 ook forwand to g produciive effor o

sidertition of these reque
cens on small ot

Thank you fos your con
seduce the regulatony
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tary Adfairs
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Appendix D. Office of Advocacy Letters to Heads of Agencies

Advocacy has sent 22 letters to the heads of agencies letters also appears on Advocacy’s Regulatory Reform

and their regulatory reform officers. The complete webpage: hitp://advocacy sba.gov/regudation/
list of letters appears in Table 6, along with individaal regulatory-reform,

The list of

links, A sample letter is included here.

DB EMALL BY RS ADMINESTRATION

OFFICE OF ADVOCACY

Cretober 2, 20

VIA ELECTRONIC CORRESPONDENCE

The Honorable Senny Perdue

Secretary, LS, Department of Agriculiure
1400 Independence Ave, SW.
Washington, D.C. 20230

Dear Secretary Perdue:

As aresult of President Trump’s executive orders, 13771 and {3777, the Office of Advocacy
{Advocacy) has begun an effort to b the country about
specific federal regulatory burdens fac As you know, under the Regulatory
Flexibility Act (RFA), agencies are required to cons pact of their regulations on small
entities whon promulgating foderal regul ! ¢ the RFA and co ation of small
business evonomic impacts is a goad place to start when an agency is selecting rules that are

belng roviewed for reform or el

z
o
[
@,
=

nation.

We recently hosted roundables in Louisiana, tdaho, Ohio, Kentcky, Missouri; and Kansas, and
would like w0 inform you of the specific concer < regulations that we heard about from small
businesses in that region. In addition, we recsived comments through our website,

y on the

Jobs Act
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Summary of (<

cerns from Roungdtables and Website

FSIS Regulation 9 C.F.R, § 418.2—misbranding of products

Advocacy has heard from stakeholders that this regulation should be revised. Small
entities stated that the regulation requires any issue related to misbranding or be reported
by the shipping and/or receiving establishment to the relevant FSIS District Office,
Stakeholders suggested placing the reporting onus on the shipping entity rather thartthe

shipping and recelving entity.

FSIS Regulation 9 C.R.R. § 310.25 (a)- contamination with microorgaunisms

Stake holders indicated that the rule requiring generic E. coli testing adds cost to
operations but provides Hitle benefits. Stakeholders stated that inspectors rarely review
results and reviews of establishment data show Hitle relation to public health objectives,
In addition, newer technologies for screening and process control assessments have been
developed and are used, which results in more meaningful and robust data. Stakeholders
have indicated that the rule should be revised.

FSIS Regulation 9 CER, § 381,91 contamination

Advocacy has heard from small entities that this rule should be amended to gliminate the
need to rinse poultry salvage parts with 20-50 ppm chiorine. Stakeholders indicate that
there is little scientific data supporting the need to use chiorine and the prescriptive nature
of the rule contradicts a HACCP approach, They stated that a facility should have o
address hazards of concern and in doing so companies may and should consider
alternatives to rinsing with chiorine.

&

FSIS Regulation 3 CLER. § 381,63 {z)- controlling contamination through slaughter
and dressing operation

Stakeholders indicated that the regulation includes prescriptive and burdensome sampling
requirements for poultry slaughter establishments. They stated that requiring plants to
sample 1/22,000 carcasses is burdensome and unnecessary, Stakeholders also indicated
that a facility should collect data to support its processes and what best serves public
health may not include sampling at this frequency, particularly or other generic
organisms. When SIF was in place, § mpling was necessary but with the new
poultry inspection system the need for such testing has been eliminated. In addition, each
pouitry facility has over two vears' of data now under the NPIS e, Stakeholders
believe the required testing does not add value or enhance food safety and ask that it be

g

Stakeholders indivated that most provisjons
poultry inspection system (NPIS), and therefo

this section no longer apply under the new
re the regulations should either be repealed

FSI8 9 CLF.R. § 381.66-temperatores and chilling and freesing procedures
A v heard from stakeholders that the temperature and chilling regulations are
outdated and should be repealed or revised.

9
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The O
federa
regula

ESIR O CLER. § 381.67- slanghter inspection rate maxims
Stakeholders indicated that under NPIS the line configuration provisions no longer apply.

FSIS 9 C.F.R. § 381.76~ post mortem inspection
Stakeholders indicated that this regulation is not abowt food safety but product quality
and should be reseinded.

FSIS 9 C.F.R. § 381.79-passing of carcasses and paris
Advocacy heard from stakeholders that this regulation i superfluous and not needed.

FSIS ¢ C.F.R. § 381.80-93- relating to several diseases

Stakeholders indicated that these regulations are outdated and not in use because plant
programs accomplish the same objec fently, The regulations should be
rescinded,

FSI8 Specific Risk Materials Rules
Advocacy heard from stakeholders that certain components addressing the issues
. the feed ban) should remain, but that the Agency should

involving removal 6f SRM (1
veview the science regavding the visk and re the cost and effectiveness of the SRM
removal/disposal regulations, including these relating to non-ambulatory disabled
livestock (NADL). Stakeholders stated that the rule imposes a cost exceeding the benefits
and results in added food waste. They stated that at a minimum, the Agency should allow
public health veterinarians to make a professional case-by-case disposition.

Organic Standards

Advocacy heard from one stakeholder about the need to properly enforce organic
standards ru - labeling and that there should be better enforcement and policing of
entities that mislabel products that are not USDA certified. Advocacy also heard from
stakeholders in the fishing indusiry about the need 1o finalize the organic aquaculture
standard for fish, as well as develop an organic standard for shellfish.

{

Forest Service Timber on Federal Lands

hould make more timber avaifable for
hey also spoke about the need to speed up the process for

s that the current NEPA process delays the sales
o the point where the v s no longe cable. Furthermore, they stated that Forest
Service should offer every sale as a set- . and then open it up if no small
business bids. Furthermore they stated that stewardship should be counted in small
business caleutations, and that the NEPA pro for bids should be streamlined so that it
is not as costly or burdensome.

purchase on federal lands
sales of wildfire salvage timber, indicati

e of Advoeacy look: ward to working with your agency to reduce the burden of
1 regulations on behalf of the small businesses that have asked us to be their voice in this
tory reform process. We hope that you will include these specific rules when vou compile

your Jist of rules to review. Advocacy would be happy to meet with you or your representative so

[
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that we may detail the concerns and help suggest less burdensome alterpatives for small business
as rules are being considered for revision. I have provided the contact information for Assistant
Chief Counsels Linwood Rayford and Prianka Sharma below.

As we continue to hear from small busit
reform roundtables or through our outreac!
vou with additional summaries from those

voss the country at our regional regulatory
from our regulatory reform website, we will update
tocations.

efforts and for including the Office of Advocacy as an important part of the process.

Sincerely,

dajor L.

Major L. Clark, 11
Acting Chie Counsel for Advocacy

Assistant Chief Counsel, Linwood Rayford
Linwood Rayford@@sba.gov
{202} 4016880

*FSIS.FNS

unsel, Prianka Sharma
sba.gov
-6938
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Appendix E. Roundtable Requests from Congress and the Public

Taabin Peat
Congress of the Wwitel Htates

7th Estrict, Yirgla

Major Lo Clark, 11T

Small Business Adming
409 3rd 8t, W
Washington, DO 20416

Dear Acting Chief Counsel Clark,

[ am writing to request that the Small i inistration a Regulatory Reform
Roundtable in the near future in Virginia’s 7% Congressional District.

5 Chairman of the House Small Busi Subcommities on Economic Growth, Tax, and
Capital Access, and 28 an economist, T understand how unnecessary regnlations can Rinder a
busing ity to succeed. Many of these businesses are In my econcmically diverse district,

which includes the counties of Culpeper, Orange, Spotsylvania, Louisa, Goochland, Powhatan,
Henrico, Chesterfield, Amelia, and Nottoway, Virginia.

Toften hear from small business owners in my distict about how burdens federal regulations
are divectly harming their economic livelihood. Thelieve it's important that the Administratio
tear from them as well. Since no Regulatory Reform Roundtables have been hosted in Region T

yet, Twonld fike to request one be held {nmy district.

Thank you in advanee for your attention fo this letter. If you or your staff have any questions,
please contact my Legislative Aide, Jay Kronzer, at 202-223-2815.

Sincerely,

o E R
59 o/ féfifﬁ
Duive Brat
o an
Subcommittes on Bconomic Growth, Tax, and
Capital Access
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JEFF DENHAM MU AUMISUL TURE

s htrte, Un b

B R

NATURAL RESQURCES COMMITIER

Eongress of the Tnited Siatex
ouge of Repregentatives

Tilaghington, W

BTTRE N
AEAROTR

Jgnuary 18, 1018

Major LClk,

Acting Chief Counsel, Offiee of Advocacy
LS8, Smal Business Admirastvation

409 3 5, Sw

Washington, DU 20416

Dear Acting Chief Counse! Clark,

1 am welting to requast that the US, Small Business Administration’s Gffice of Advocary schegdui 8
Regulatory Reform and Jobs Roundtable in the near future in Caltforniy’s 10™ Congressionat District.

wlations can harms business,
25 376 in oy econamicatly

A3 3 small business owner myself, {kaow that burdensores federal n
restrict job creation and depress economic growth, Many such busine
dverse district, which includes San Joanuin 2nd Stanislaus counties,

f frequently hear feom small business owners and entreprensurs in the California 10 district sbout how
government over-reguiation is restricting job creation, | belleve iU's important that the Administration
near fram them as wall. Sinca no Regulatory Reform and Jobs Roundtables have been hosted in Region
¥ as of yet, Lwould fike to request one be held in my districy,

Thank you in advance for your sttention to this fetter, Fyou or your staff have soy questions, please
contact Walker Barreit on my staff at 202.835-4%40,

PPN

/i

Uxxiie&ﬁmes Reprasentative

[
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TOM HICE

Sorr

Major L. Clark, 1

Acting Chief Counsel, Oiflee of Advocary
LLE. Small Business Administration

409 3 st, §W

Washington, DC 20416

Dear Acting Chief Counsel Clark,

Tari writing to request that the LS. Small Bosiness Administration’s Office of Advosucy
schedule a Regutatory Reform and Jobs Roundtable fn the nesr fture in South Caroling’s 7
Congressional District.

Small businesses play a vital role in the communities of the 7" Distriot. Creating jobs is my
nunber one priority in Congresy such, § am constuntly ing with local busin
stakeholders to find waye to grow the sconomy, Too often, { hoar sbout federal regulatic
restriot economic growth and job ereation,

I order to diseuss ways to aul red fape and create jobs, Twould ke to request a Regulatory
Reform and Jobs Roundtables o be held in my district,

Thank you o advance for your altention to this lever, 1 ve
please contact Walker Trutuek on my stafta 98

sy your sialf have any Guestions,

Tom Rive
Member of Congrass
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Eonyress of e Thaited Siatey
Hrouge of Vepregentaties

TN AFFAIAS
EDLICATIN ANLY THE WORKRGH
VICE-SHAR

(e

Javswary 30, 2018

Wator L. Clark, 1t

Acting Chiel Counctl, Office of Advocagy
Small Business Administration

409 34 8¢, SW
shisgton, DO

{416

Dear Acting Chiel Covnsel €1

§am writing to request tat the Small Businesy Administeation schedule & Regulatory
Reform Roundrable in Sowth Caroling’s 2% Conuressional Distrive,

The suecess of saoall businesses in the 27 Distriet is key to eoonamic prosperity and
H

stability in the community. T am always working on ways to grow the economy and promote jobi
creation to ensuce thelr panthnued sue

o visiting with my constituents, Foften hear how tardensome federal regulationy arg
divectly Hmiting economic growih and job ereation. | believe it is of the upmest mportance that
the Administration hear from them as we
hosted in South Cavoling’s 2 Congr

oy distriet

1. Since no Regolatory Reform Reundtables have been
fomal District vet, Lwould ke 0 request one be held in

Thank you in advance for vour attention to this letter, 1 you or your staff have any

guestions, please contact Leah Geace Denny on my staf¥ st {200) RS

Joe Wilson
Muember of Uc

2 2
v doaailenn B gy
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Febroary 7, 2018

Major L. Clark, I

Acting Chief Counsel; Office of Advocacy
Small Business Administration

409 39 Street SW

Washington, DC 20416

Dear Acting Chief Counsel Clark;

T writing to request the Small Business Administration hold a Regulatory Reform Koundteble
in the near future in my home state of Wisconsin,

As Travel around Wissonsin, countless constituents in the small business community tell me
how overregulation s the greatest obstacle 1o their economic growth and opportunities, It s no
secret that complying with federal regulations s significantly burdensome for small bust

due to limited resources. According to our best estimates, it costs American businesses,
collectively, as much as $2 trillion dollars annually to comply with federal regulations, To put it
into perspective, this is equivalent to a Toss of $14,000 per household.

The size and seope of our current regulatory svsiem is threatening America’s economic
prosperity. 1 believe it is important for the SBA 1o hear directly from small business owners
owtside the Beltway, Holding this roundiable in Wisconsin would provide an opportunity for the
SBA to work with real small business owners to discuss the regulatory harm and potential
solutions that will help my constituents and small businesses nationwide.

Thank you in advance for your consideration.

Ren Jold

United\Siatey Senator

SPUSITO CEE
FBYIAnT SennTy Oret Bl
Wesennsrte s, B R0
L5280

AN SR R

.
PN
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376 North Ceniral Ava,, Oviedo, FL 32765
PO, Box 821238, Oviedo, FL 32762

Phy 407-385-8800 Feou 407-880-2712
www. OviedoWinterSiprings.org

i

s, 3Ffee of Adve
Simall Business Administration

A09 3rd St 8W
wshingion, DO

16

Diear Acting Chie! Counsel Chal,

g o reqoest (hat (he

eloprient Copdmities, @
i am Re s in

Advoraey conduct @ Regional ®

Semninple

The suecess of small busty
want to do evervthing
federal regulutory ba

removing hermful

thair individeal b s, That js v
fronn smatl b rould include
Springs,

We sdon't b
yed, 50w

s in the stateof Florkd

v the Offfee of Advoracy has hel
o5 ing one i sarly June this year:

peetfitly reguest that you conside

i you have
vonndiable

any guestions or noed an
i Orvdedo

further nformation or w0 i seiting up o
vier Springs, ploase feel free to contact me.

Think you for yowr considerstion.

“Hamibey of Compasee

3 g
[N

Sanpianin PRopses
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Appendix F. Roundtables in the News

Jimt Rischy, “Unleashing the Job-Creating Potential of the Araerican Entrepreneuy,

The Idaho Statesman, July 12, 2017,

hitpsy/fwww.idahostatesmancom/opinion/readers-opinion/article 161100514 hum!

Small-business owners need real regulatory rel
They need an advocate to force g 1
cies to consider the impact of regulations on thelr
businesses. They need a chance to look up from the
massive piles of paperwork required by each of the
thousands of new regulations passed over the last
cight years, And, most importantly, they need Was
ington out of their way.

rament 4

f-

The estimated cost of compliance with federal reg-
ulations is disproportionately shouldered by small
businesses. Federal agencies don’t understand how
much new regulations increase costs and uncertain-
ty in the business world. Over the last eight years,
small businesses in {daho and across the country
have overwhelmingly pleaded for a break from the
regulations they’ve been suffering under. Regulators
have continued to pile on more rules, leading to more
difficult compliance and higher penalties. It is up to
Congress to step in and break this cycle.

As Chairman of the Senate Committee on Small
Business and Entreprencurship, | have introduced
two bills that will help small businesses finally enjoy

ef from burdensome federal regulations: the

reli

Advocacy Empowerment Act and the He
Jusi Act. These bills would give the Off

> vocacy at the Small Business Administration
{SBA) the suthority it needs to hold the government
accountable for how their actions impact small busi-

nesses.

The Office of Advocacy is an independent branch

of the SBA that exists to prevent regulations from
crushing small businesses. This office stands up for
small businesses, giving them a way to speak directly
with the federal agencies that make regulations. Ad-
voeacy works with agencies to find ways to regulate
without further devastating America’s 28 million

8

small businesses, The Office of Advocacy has asked
for tools to help give businesses a break. and it is
time for Congress to deliver these,

My legislation requires federal agencies to monitor
their regulations” impact on small businesses. These
bills give the Office of Advocacy the power to make
sure agencies have considered how many small
businesses will be affected by a regulation, if addi-
tional regulations overlap, and other alternatives to
making an additional regulation. This legislation also
will allow small businesses to provide direct input on
interim final rules, which are agency rules that could
be jssued and go into immediate effect.

ses o start and
flour ¢. | have been
disappointed to see so many of n leagues call
for regulatory reform but fail to advance meaning-
ful solutions to get it done, These two bills provide
small, common-sense reforms that directly deliver
the tools that the Office of Advocacy has asked for in
order to effectively do its job of speaking for small
businesses. Business owners across the country have
been forced to choose between growing their busi-
ness and devoting time, money, and man hours to
complying with federal rules for far too long. Itis up
to those of us in Congress to do what is in the best
interest of business owners across the country.

it easier for small busines
should not be a partisan

Idaho s Republican Sen. Jim Risch is chaivman of
Senate Committes on Small Business and Entrepre-
neurship.
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Brian Walker, “Taking Alm at the Rules” The Bonner County Daily Bee, July 14,2017,
Ittp:/ fwww.bonnercountydailybee.com/front_page_slider/201707 14/taking_alm_at_the_rules

TAKING AIM AT THE RULES

b4 Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables
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Emily Bamforth, “Are Federal, State Regulations Hurting Noxtheast Ohio Businesses? Owners Discuss Problems.
Cleveland.com, August 4, 2017,
hittps:/ fwww.cleveland.com/metro/index.ssf/2017/08 /are_federal state_regulations.html

Are federal, state regulations hurting
Neortheast Ohio businesses? Qwners
discuss problems

42057

Head more; Bes
to peat back reguiations m

The Affordable Care S5t

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables
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Appendix G. Formal Titles of Regulations in this Report

Issue Agency  Title of Proposed or Enacred Rule Citation to Rule

iy I noib
0L 8
it

ility For Emplovers Regarding

cryilivim Compatngs
Caleutation of Star R
Hanardols o

¢

Qéaﬁﬁééépaﬁe .

Continued on next page.
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Appendix G, Formal Titles of Regulations ta this Report, condinued

Issue Agency  Title of Froposed or Enacted Rule Citation 1o Rule

g dislosue of

Conflict Minerals St w it's sy hain 7 CFR Past 240, 240131

Data Used to Defermine Fishing BOC/ Management Act Provisions: { the SC 851 1[
. » : " « : i
Alocations NOA 1 United St hgast Multispecies

iama‘ Standard 2)

bor Withdraws Joint Employment,

Definition of Independent Contracter
actcr Inmunm Cu«daf‘u

§Az,fc ﬂ stters(Snal‘
qutatory and Dereguiatory Agent
Dary

36494 {prog ity 30, 7018)
d at 29 CFR Part 1904)

Endangered and Threatened Species Ma vgnm and Thieatened W‘ j
Act Compensatory Mitigation Poticy 2 ] 2 \citﬂ Act{
And Liti

pecies Listing of the

Iy
Endangered I
airie Chicken 50 CFR Part 17

Lesser Prairia

Q

Centinued an next page.
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Appendix . Formal Titles of Regulations in this Report, continned

Citation to Bule

Agency  Title of Proposed or Enacted Rule

imercial G
ciency Standards And
r Programiming For - 10 CFR 431, Subpart T

Part 43

Comme

tor/ Summer Work Travel
Program Programs

R il

Definition of the Te
food Labeting
- Supplement fac
o

at One
Ipdating,

Fod Labeling Rules HHS 2V CFR Part 104

Amounts
for Broath

Food Safety Regulations— Controlling
Contamination Through Slaughter And  USDA/ESIS  Poultry Praducts Inspection R
Dressing Operation

GEFR GG o)

Continued on next page.
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Appendix G. Formal Titles of Begudations n thds Report, contlnued

Issue Agency  Title of Proposed or ¥nacted Rule Citation to Rule

acilities
S

fProdues
Food Safsty Regulat
Larcasses and Parts

Paultry Products Inspection Regulations

s [Food Safely
ion Act

tioners Seeking to 76 fed, Reg. 11 ed b3,
s Subject o 0 CFR pts. 214 and

; £ Under
Hard Rock Minin i C { ses pf Facilities in 83 Fed. Reg. 7556 (February 71,
g { )

Sales oo e

Continued on next page.
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Appendix G. Formal Titles of Regulations e this Report, continued
Issue Agency  Title of Proposed or Enacted Rude Citation to Rule
Disclosure Act CFPB Home Morigage Disclosure [Regulation C) 12 CFR Part 1083

Home Mortgs

Form 1899 £, Cancellation of Debt

Qrder on Reconsid and Second
Report and Order [FCC 17-102)

on Enforcement of Federal Directive 2014-01, ULS, Department
jeirements Against it RICARE Subrontrastor ba ent Activities UHahng (ffice of Federal Contract

alive Reportmg

nvironmental Palicy

Continued on next page.
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Appendix . Formal Tides of Regulations in this Report, continued

Tssue Agency  Title of Proposed or Enacted Rule Citation to Rule

Hon b Ingredients n

zardous Secondary Materiats

EPA A1LFR Part 241

‘(?‘{BS‘M . S s

ai ks i Unliabinn ~ 1. o

Gu: Natural | Valuation 0 Cunsgmate‘d Federa 0 CFR parts 1202 and 1206
Rule Coal Valuation Reform

Tective August 16,
at 29 CFR 405 and 4061

Process Safety Management

Curity

{iuality System Regutation

g

17 CFR Parts 230, 239 and ¢

Continued an next page.
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Appendix G. Formal Titles of Regulations in this Report, continued

Agency  Title of Proposed or Enacted Rule

Broadband
to infrastnscture

stal Retrase Prev uitem

Pragrams Undar the Clean Air Act

Train Crew Staffing

oust of Proposed Enhance
Measuremant System

Treasury/

Section 4094 RS

Small Disadvantaged Business (SOB)

Steam Hlectic

Citation to Rute

tember 18, 2017)

Contipued on next page.
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Appendix G. Formal Titles of Regulations in this Report, continned

Issue Agency  Title of Proposed oy Enacted Rule “itation to Rule

Stormwater Permits - Multi-Sector
General Permit

Setor Gene

Stormwater {20

System for Award Management.

CORPS

Continued on nexi page.
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Appendix . Formal Titdes of Regulations in this Report, continuyed

Agency  Title of Proposed or Enacted Rule

1 of Pregisting Rule B3 Fed, Reg. 32227 Uy 12, 2018)

Agency Abbreviations

Food Safety a

CrpR Consumer Financial Protection Burean

DHS Department of Homeland

d Inspection Service

ish and Witdlife Service

f o

e Department of Com Department of Health and Human Services

50 Hepartment of interias Internal Revenue Servi

i) Department of Justice National Oceanic and Atmospheric Administration

6L Department of Laber Gecupational Safety and Health Administration
by Small Business Admi on

EPA

FAL

L

FOA CORPS
FMOSA Ustis

FS Forest Service usha
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The Office of Advocacy of the US. Small Business Administration was created by
Congress in 1976 to be an independent voice for small business within the federal
government. The office is led by the Chief Counsel for Advocacy who is appointed by the
President and confirmed by the US. Senate. The chief counsel advances the views,
concerns, and interests of small business before the White House, Congress, federal
agencies, federal courts, and state policymakers. The office relies on economic research,
policy analysis, and small business outreach to identify issues of small business
concern.

Ten regional advocates around the country and an office in Washington, D.C,,
support the chief counsel’s efforts. This annual report on federal agency compliance
with the Regulatory Flexibility Act is mancated by Section 612 of the Regulatory
Flexibility Act. It is available on Advocacy’s website at https://advocacy.sba.gov.
Reports from previous years are available there as well.

Information about Advocacy’s initiatives on behalf of small businesses is accessible via
the website; three Listservs {(regulatory communications, news, and research);
and secial media including a blog, Twitter feed, Facebook page, and LinkedIn presence.

@ Website advocacyshagov + Facebook fa

k.comfadvo SBA

@ Email  advocacy@sba.zov gg}é‘} Twitter twitter com/AdvocacySBA

ﬁ%@ Linkedin htipsy//www dink

ampany/ies-smath-busi ration-office-of-advocacy

FY 2018  Report on the Regulatory Flexibility Act
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April 2019

To: The White House
The Senate Committee on Small Business and Entrepreneurship
The House Committee on Small Business

The Regulatory Flexibility Act (RFA) Is the statutory basis of small entity consideration in federal rulemaking. The
REA assigns the Office of Advocacy official responsibility in rulemaking—te monitor whether agencies are taking
small entities into account and to inform them of small businesses’ concerns in order to improve regulations.

The RFA allows stuall businesses to participate in regulatory decisions that affect them. it also directs the Chief
Counsel for Advoecacy to monitor and report on how well federal agencies are complying with the law. This
report fulfills this mandate, covering fiscal year 2018; from October 1, 2017, te Septemnber 30, 2018. Inaddition,
Rxecutive Order 13272, “Proper Consideration of Small Entitles in Agency Rulemaking,” requires Advocacy to
report on agency activities that dernonstrate consideration of small entities in rulemaking. Chapter 2 reports on
their compliance in FY 2018,

From the earliest days of his administration, President Trump identified private-sector deregulation as atop
priority, Executive Order 13771, “Reducing Regulation and Controlling Regulatory Costs,” required that any

new regulations be balanced by the reduction of at least two other regulations. It also required that any costs
imposed by new regulations be entirely offset by eliminating costs of existing regulations. Executive Order 13777,
“Enforcing the Regulatory Reform Agenda,” put a framework in place to bring about this vision of regulatory
reform.

Advocacy has captured this deregulatory momentum te bring small businesses’ priorities to the forefront—to
inform agencies’ decisions about which rules to review and reform, and to articulate small businesses' concerns
with them. The REA requires agencies to analyze the economic impact of a rule whenever it would impose a
significant economic burden on a substantial number of small entities. Advocacy continues to monitor and speak
up on behalf of small businesses in deregulatory rulernakings. And in response to Executive Orders 13771 and
13777, our siall business outreach has expanded nationally, in the Reglonal Regulatory Reform Roundtable
initiative,

Advocacy's overall efforts to promote federal agency compliance with the RFA resulted in $253.3 million in
regulatory cost savings for small entities in FY 2018. These savings came from seven deregulatory actions taken
by five agencies.

+  The largest compliance cost saving resulted from changes to the Department of the Interior’s Venting
and Flaring Rule, According to the agency, the compiiance costs of the earlier rule amounted to 24
to 86 percent of annual revenues from marginal wells, which form the majority of those on agency-
administered leases. The revisions yielded small business cost savings of $72,000 per firm, or $127 million.

«  Another regulatory cost savings resulted from the Environmental Protection Agency’s decision not to
impose additional insurance requirements on hardrock mining sites. Small businesses argued that this
would duplicate existing federal and state regulations that address this issue. The withdrawal resulted in
annual cost savings of $60.4 mitlion.

+  Compliance cost savings also ensued from the one-year delay in implementing the Department of
Energy’s Ceiling Fan Light Rule. This delay gives small businesses more time to comply with the rule, and
saves them as much as §1.7 million.
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Other successes lightened the small business regulatory load, though not easily quantifiable.

- Inoneexample, EPA reversed a policy known as “once~in always-in.” This policy imposed the most
stringent requirements on major sources of hazardous air pellutants, but it contained no incentive to
improve performance and reduce emissions. The revised policy allows small businesses that have been
classified as major sources to benefit from their pellution reduction efforts.

. Pederal agencies’ varying definitions of “small business” complicate regulatory compliance, creating
confusion and extra paperwork with no apparent benefit. One improvement this year was EPA’s adoption
of the Small Business Administration’s small business size standards for the fee schedule for the Toxic
Substance Control Act. The new definition also allows more small bus s to qualify for reduced fees.

Chapter 2 reports on agencies’ compliance with Executive Order 13272 Advocacy provided training in RFA
compliance to 132 officials at six agencies. Advocacy confivmed whether agencies had posted their REA procedures
on their websites. Table 2.2 provides these links, which all but two agencies provided.

Alsoof note In FY 2018:

. Advocacy continued its dereguiatory effort, the Regional Regutatory Reform Roundtable Initiative. The
initiative informs federal agencies of smajt businesses’ priorities for deregulation.

- Advocacy held 23 regulatory reform roundtables in 16 states and received Input from small businesses
in many others. In some cases, agency officials attended roundtables and heard small business concerns
divectly. And in all cases, Advocacy followed up with agancies in formal letters, teleconferences, and issue
roundtables.

~ Advocacy staff visited 67 small businesses in 15 states. They heard directly from small business owners and
observed business locales and operations, and they came away with a better understanding of the practical
issues small businesses face with regulatory compliance.

+ The Regional Roundtahle initiative effort has yielded progress in lightening small businesses’ regulatory
load. Details appear in the report, What Small Businesses Are Saying and What Advocacy s Doing About

t: Progress Report an the Office of Advocacy’s Reginnal Regulatory Reform Rounds 3, ON page 34.

« OnApril 1, 2018, the Treasury Department and White House Office of Information and Regulatory Affairs
signed a memorandum of agreement allowing Treasury regulations to be reviewed under £.0,12866. This
executive order requires significant regulations to be submitted to the Office of Management and Budget.
Previously, most Internal Revenue Service regulations were exernpt from 12866 review,

+ Finally, in 2018, Advocacy continued its work coordinating the interagency working group called for by
the Trade Facilitation and Trade Enforcement Act. The group of six agencies evaluated the small business
impact of the NAFTA renogiation which resulted in the United States—Mexico—Canada Agreement.

It is an honor to present to you this report on federal agency compliance with the Regulatory Flexibility Act.
My office looks forward to continuing these efforts and achieving significant reductions in small businesses
regulatory burdens.

)

Sincerely,

AV e S
/}w Npymd Chd
7 1
! v

Major L. Clark, U1
Acting Chief Counsel for Advocacy
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Chapter 1

The Regulatory Flexibility Act, Small Business,

and the Era of Deregulation

Shortly after his inauguration in January 2017, Pres-~
ident Donald 1. Trump issned two executive orders
aimed at ameliorating the regulatory burden faced
by the private sector. The first, E.0.13771, “Reducing
Regulation and Controlling Regulatory Costs,” com-
meonly known as “one-in, two-out,” required that
any new regulations be balanced by the elimination
of at least two other regulations. It also required that
the incremental cost of new regulations be entirely
offset by elimination of existing costs of other
regulations. The second, E.0. 13777, “Enforcing

the Regulatory Reform Agenda,” set a framework
for implementing this vision of regulatory reform,
requiring inter alia that each agency appoint a
Regulatory Reform Officer 1o supervise the process
of regulatory reform going forward. The Office of
Advocacy determined that these measures could

be an opportunity to reduce the federal regulatory
impact on small business. Since in most instances

Report on the Regulatory Flexibility Act

the agencies will implement the regulatory reform

executive orders through notice and comment

rifernaking, the requirements of the Regulatory
ibility Act (RFA) will play a role,

Po maximize this opportunity for small business
regulatory reform, Advocacy has launched the
Regional Regulatory Reform Roundtable initiative,
Advocacy headguarters staff and regional advocates
have hosted small business roundtables around the
country in order to identify small business regula-
tory issues and to assist agencies with regulatory
rveform and reduction in compliance with Executive
Orders 13771 and 13777 Advocacy invited several
federal agencies to send representatives to these
roundtables to hear directly from stakeholders on
ommendations for regulatory changes. In

&

spect 2
FY 2018, these regulatory review and reform round-

tables were held in 23 cities.

Regional Regulatory
Reform Roundtable,
Milwaukee, Wis.

SBA Administrator Linda
McMahon joins Advocacy

staff members at the Regional
Regulatory Reform Roundtable
in Milwaukee, Wis., as part of
Advocacy’s continuing effort fo
hear divectly from affected small
husinesses about their existing
federal requlatory burdens, She
shared her personal story of
building her family business,
and she encouraged small
businesses to discuss thelr ideas
for regulatory reform.

FY 2018 7



Agencies’ implementation of these executive orders
offer significant opportunities for regulatory relief
targeted to small businesses. In this context, the
RFA requires agencies to analyze their deregulatory
actions to maximize small business benefits in the
marketplace. This report includes descriptions of
suceess stories of small business burden reduction
achieved by the agencies and Advocacy.

Since its passage in 1980, the Regulatory Flexibility
Act {RFAY has helped establish small busin
sideration as a necessary part of federal rulemaking,
In 2017, Advocacy sent a memorandum to federal
agencies recommending that agencies consider
small entity interests in implementing BO 13771 and
in subsequent deregulatory actions. {See Appendix
€.) The memo also reminded agencies of their obli~
gations under the RFA and of the assistance Advoca-
cy could offer to conduct small entity outreach.

In the past, Advocacy has made regulatory reform
recommendations directly to agencies based on
aveview of rules subject to the requirements of
section 610 of the RFA and based on outreach to
small entity representatives. In addition, once
agencies designated Regulatory Reform Officers and
established Regulatory Reform Task Forces under

20 13777, Advocacy offered these recommenda-
tions and other assistance and views to agencies,

as suggested by EO 13777, section 3(e). Since then,
Advocacy has engaged in a longer-term effort to
make specific recommendations to agencies and the
Office of Management and Budget about regulations
and regulatory policies that could be modified to
lower small ent * compliance costs. In addition
to writing public comment letters to voice small
business concerns, Advocacy also has been working

&

1. 5USC § 601, et seq. The Requlatory Fle

{ Business Reguiatory Enft

Profection Act {Pub. L. No. 111-203}, and th

ity Act was originally passed in 1980 (Pub. §
{(Prib. LN

5 jobs Act of 2010 {Pub. L. No. 111-240}
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directly with agencies to assist in developing and
recommending regulatory changes. Advocacy’s
Reglonal Regulatory Reform Roundtables have
allowed small businesses around the country (o
discuss the challenges they face with regulatory
implementation and compliance. These meetings
explore small entities’ suggestions for regulatory
streamlining and savings, and participants discuss
ways to improve small business participation in
agencies’ rulemakings. These discussions inform
Advocacy’s ongoing and future recommendations
to the federal agencies tasked with reducing the
number of regulations,

The RFA, its Requirements, and
Efforts to Strengthen it

The RFA was passed in 1980 to address the dispro-
portionate impact of federal regulations on small
businesses. Under the RFA, when an agency propos-
o5 a rule that would have a “significant economic
impact on a substantial number of small entities,”
the rule must be accompanied by an impact analysis,
known as an initial regulatory flexibility analysis
(IRFA), when it is published for public comment.®
When the final vule is published, it must be ac~
corapanied by a final regulatory flexibility analysis
(FREA).3 Alternatively, if a federal agency deter~
mines that a proposed rule would not have such an
fmpact on small entities, the head of that agency
may “certify” the rule and bypass the IRFA and
FRFA reguirement

The key to understanding the RFA's importance is
that in order to produce an IRFA, the agency must
consider less burdensome alternatives to its own
rule, and in the FREA the agency must explain why it

No. 96354}, The Act was amen;
rank Wal

104121}, the Dodd eet Reform and G
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chose among the alternatives in the IRFA Applying
the RFA to deregulatory actions is the latest devel~

opment in the enforcement of the RFA

I 1996 Congress passed the Small Business Reg-
wlatory Enforcement Fairness Act {SBREFA). The
amendments to the RFA under SBREFA emphasized
federal agency compliance with the REA, imposing
specific procedures addressing small business
concerns regarding environmental and occupational
safety and health regulations and making a federal
agency’s compliance with certain sections of the
RFA judicially reviewable, meaning petitioners could
challenge regulations based on the agency's fallure
to comply with those sections of the statute.

In 2002, Executive Order 13272, “Proper Consid~
eration of Small Entities in Agency Rulemaking,”
directed Advocacy to begin providing training to
federal agencies to apprise them of thelr responsi-
bilities under the RFA and to educate them on the
best RFA compliance practices, Advocacy continues
to train agency rulewriters and to track agency
compliance with these requirements.

The Small Business Jobs Act of 2010° codified some
of the procedures introduced in £.0. 13 That
same year, the Dodd~Frank Wall Street Reform and
Consumer Protection Act becarme law.” The new law
created the Consumer Financial Protection Bureau
and made the agency’s major rules subject to the
RFA'’s SBREFA panel provisions,

Executive Order 13563, “Improving Regulation and
Regulatory Review,” signed in 2011, directed agen-
cies to heighten public participation in rujemaking,
consider overlapping regulatory requirements and

5 5USC §604.

o

. Small Business Jobs Act, Fub. L. No. 111-240 (2010).

. Dodd-Frank Wall Streat Reform and Consumer P

. E.0. 13563, “Improving Regulation and Regulatory Review,”

equiatory Burd:
nlatery_burdens

pdf{
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flexible approaches, and conduct ongoing regulatory
review.® President Obama concurrently issued a
memaorandum to all federal agencies, reminding
them of the importance of the RFA and of reducing
the regulatory burden on small businesses through
regulatory flexibility, In this memorandum, Pres-
ident Obama directed agencies to increase trang~
parency by providing written explanations of any
decision not to adopt flexible approaches in their
regulations. The following year, President Obama
further attempted to reduce regulatory burdens with
Executive Order 13610, “Identifying and Reducing
Regulatory Burdens,” which placed greater focus on
initiatives aimed at reducing unnecessary regulatory
burdens, simplifying regulations, and harmoniz-
ing regulatory requirernents imposed on small
businesses.”

Conclusion

Since its pagsage in 1980, the RFA has demonstrated
remarkable staying power, It has helped establish
sinall business consideration as a necessary part

of federal rulemaking. The careful tailoring of
regulation to business size has helped make better
regulations with improved compliance in pursuit of
safety, health, and other public goods. The subse-
quent regulatory and legislative improvements have
solidified Advocacy’s participation in rulemakings
affecting small business. What these regulatory
reform initiatives all have in common is agreement
that the regulatory burden on small business must
be minimized. Over its 38-~year history, the RFA

has provided federal agencies with the framework
to accomplish this goal. With Advoecacy's ongoing
monitoring, this important tool will continue to

io, 111-203 (2010}

WWy

May 10, 2012)
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remind agencies that are writing new rules or re-
viewing existing ones o guard against “significant
economic impacts on a substantial number of small
entities.”

10 FY2018  Reporton the Regulatory Flexibility Act
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Compliance with Executive Order 13272 and
the Small Business JOBS Act of 2010

Federal agencies’ compliance with the Regulatory
Flexibility Act has improved since President George
W. Bush signed Executive Order 13272, Proper
Consideration of Small Entities in Agency Rulemak-
ing, in 2002. The executive order established new
responsibilities for Advocacy and federal agencies to
facilitate greater consideration of small business
in regulatory development. Portions of it have been
cadified in the Small Business Jobs Act of 201030

LA

E.0.13272 requives Advocacy to educate federal
agency officlals on compliance with the RPA, to
provide resources to facilitate continued compli~
ance, and to report to the Office of Management and
Budget on agency compliance with it,

RFA Training

Advocacy launched its RFA training program in
2003, Since that time the office has offered RFA
training sessions to every rule~writing agency in
the federal government. These tralning sessions are
attended by the agencies’ attorneys, economists
and pelicymakers, In FY 2018, Advoc
training sessions for 132 federal officials (see”
2.1). The entire list of agencies trained since FY 2003
appears in Appendix D

10, Small Business Jobs Act, Pub L No. 111-240, 124 Si¢

11 The current edition can be found af www.sba.go
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Department of Justice, Drug
ment Agency

03/07/18
Enfor

: Department of Commerce,
: National Oceanic and
06/14/18 © Atmospheric Administration,

. National Marine Fisheries

22

Servic

Department of Transportation,

¢ 17
ederal Aviation Administration

07/26/18 :

RFA Compliance Guide

To provide clear divections on RFA compliance,
Advocacy publishes a practical manual called “A
Guide for Government Agencies: How to Comply
with the Regulatory Flexibility Act.”’ The hands-on
gulde has been updated to include Executive Orders
13771 and 13777 on reducing and reforming federal
regulationsg.

Yaulde-government-agencies-how-comply-requintory-flexibiiity-act.

11



Agency Compliance with £.0. 13272

E.0. 13272 vequires federal agencies to take cer-
tain steps to boost
business concerns are represented in the rulemaking
process. These steps include the following:

ransparency and ensure smail

« Written RFA Procedures, Agencies are re~
guired to show publicly how they take small
business concerns and the RFA into account
when creating regulations. Most agencies
have posted their RFA policies and procedures
on their websites, Table 2.2 provides links to
each agency’s procedures.

+  Netifying Advocacy. Agencies are required
to engage Advocacy during the rulemaking
process, to ensure small business volces are
being heard. If a draft regulation may have a
significant hmpact on a substantial number of
small entities, the agency must notify Advo-

Smoll Business Site
Visit, Detroit, Mich.
Advocacy staff members
visited the headquarters of
RBV Contracting to d
the regulatory burdens
facing small construction
companies. Owners and
employees explained how
some federal regulations
could be simplified to
decrease burdensome
paperwork and streamliine

the application processes,

12 Fy 2018

cacy by sending coples of the draft regulation
to the office.
- Responding to Comments. If Advocacy sub-
mits written cormments on a proposed rule,
the agency must consider these comments
and provide a response to them in the final
rule published in the Federal Register. The
Simall Business Jobs Act of 2010 codified this
as an amendment to the RFA.
A summary of federal agencies compliant with these
three requirernents is shown in Table 2.2

As a result of E.0. 13292 and the Small Business Jobs
Act, federal agencies have become more familiar
with the RFA and have established cooperative re-
lationships with Advocacy. In addition to improving
compliance with the RFA, Advocacy finds that E.O.
13272 has improved the office’s overall relationship
with federal agencies.

Report on the Regulatory Flexibility Act
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Table 2.2 Federal Agency Compliance with Rule-Writing Requirements under E.0. 13272 and
the JOBS Act, FY 2018

Cabinet Agéncies
hitps:fwww.ocio.usda.govipolicy-directivi

Agriculture N records-forms/euidelines-qualite-information/ N ¥
8 2

Energy

General Services

Adrninistration

Hometand Security

interior

State X v n.a.
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Table 2.2 Federal Agency Complionce with Rule-Writing Requirements under £.0. 13272 and
the JOBS Act, FY 2018

Treasury: httpsy//wwwireasuryv.gov/about/rofe.of-

; ) {reas aders-directives/Pages/{d28-03.as )
Treasury® + J na.

Consumer Product
Safety C issi

Federal Acquisition
N . X v https/Awww.acguisition. gov/ v na.
Regulation Coungil ?

o
&
<
@
o
1
5]
2
)

Federal Rese

Securities and
n.a. na. ¥ na.

Exchange Commissi
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Chapter 3

Communication with Federal Agencies and

Small Businesses

Advocacy’s Communication with Federal Agencies

An essential goal of the Regulatory Flexibility Act
is to communicate the special concerns of small
business to the federal agencies as they go about
their rulemaking business. In fact the RFA requires
of the agencies some specific forms of engagement
with small business. These communications form

the basis of their small business reguiatory analysis

and regulatory burden reduction.

Interagency Communications

Advocacy utilizes numerous methods of commu-
nication to present the concerns of small busi-
nesses and other small entities to federal officials
promulgating new regulations. Meetings with
officials, comment letters to agency divectors, and
training sessions on RFA compliance help facilitate

Report on the Regulatory Flexibility Act

meaningful participation by all interested parties
and produce more effective federal regulation. In
FY 2018, Advocacy’s communications with federal
agencles included 17 formal comment letters and
RFA compliance training sesstons for 132 federal
officials. Table 2.1 lists the agencies where training
was heldd this vear, and Appendix D contains a list of
all agencies that have participated in RFA training
sinee 2003.

Int response to President Tramp’s executive or-
ders on private sector deregulation, the office has
received considerable small business input through
regional regulatory reform roundtables and an
online comment form. Advocacy has sent 26 letters
o the heads of federal agencies conveying small

Regional Regulatory
Reform Roundtable,
Scranton, Pa.

Small businesses shared Insights
into the effects of federal agency
regulations at the Regional
Reguiatory Reform Roundtable

in Scranton, Pa. Advocacy staff
members received feedback about
federal regulatory compliance
hurdies from small businesses in
the banking, construction, and
real estate industries,

FY 2018 15
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businesses’ experiences with federal regulatory
compliance and their top priorities for reform.

E.0. 12866 and Interagency Review of
Upcoming Rules

Executive Order 12866, Regulatory Planning and
Review, celebrated its 25th anniversary in FY 201812
The stated objectives of EO 12866 are to enhance
planning and coordination of new and existing
regulations, reaffirm the primacy of federal agenicies
in the regulatory decision-making process, restore
the integrity and legitimacy of regulatory review and
oversight, and make the process more accessible and
open to the public,

Under 0 12866, the Office of Management and
Budget’s Office of Information and Regulatory Af~
fairs {OTRA) reviews all significant executive agency
regulations. OIRA will also meet with interested
parties to listen to any issues with a rule under its
review inwhat are called “1286 6 meetings.” Advo-
cacy attends these meetings when the regulation
will affect simall businesses. Advocacy also partic-
ipates in the OIRA-led review of upcoming rules in
order to advise on the anticipated impact of those
rules on small entities

Of note during FY 2018, on April 11, 2018, the Trea-
sury Department and OIRA signed a memorandum
of agreement allowing the review of Treasury regu~
tations under EO 12866. Previously, certain Treasury
regulations were exempt from 12866 review,

Additionally, each agency, including independent
regulatory agencies, prepares an agenda of all the
regulatory actions under development or review
for the fiscal year. OIRA then publishes these as the
Unified Regulatory Agenda. Each agency, including
independent regulatory agencies, must also create
a regulatory plan containing the most important
proposed or final regulations the agency expects to
release that fiscal year or thereafter.

s, Septembe;
EG_12866.pdf
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SBREFA Panels

In 1996, the Small Business Regulatory Enforcement
Fairness Act (SBREFA) amended the RFA to require
certain agencies to convene review panels whenever
a potential regulation is expected to have a signif-
icant economic impact on a substantial number of
small entities. These are commonly called SBREFA
or SBAR pauels (for small business advocacy re-
view). These panels provide for small business input
at the earliest stage of rulemaking—when a topic is
still being studied, before a proposed rule sees the
light of day.

Three agencies are covered by this requirement:

The Consumer Financial Protection Bureau,
Envirornmental Protection Agency, and Occupational
Safety and Health Administration (OSHA). In

FY 2018, one SBREFA panel was initiated: OSHA
convened a panel on telecommunications towers in
August 2018. The list of SBREFA panels convened
since 1996 can be found in Appendix D.

Regulatory Agendas

In addition to the Unified Regulatory Agenda,
agencies are required by section 602 of the RFA to
publish a regulatory flexibility agenda that specif-
ically addresses regulatory actions that will affect
small businesses. These also must be published

in the Pederal Register each spring and fall. The
agendas facilitate public participation, specify the
subjects of upcoming proposed rules, and indicate
whether these rules are likely to have a significant
economic impact on a substantial number of small
entities. Agencies are specifically required to provide
jef Counsel for Advocacy and
make them available to small businesses and their
vepresentatives. Often, the agendas alert Advocacy
and interested parties to forthcoming regulations
of interest. The FY 2018 regulatory agendas were
published on January 12, 2018, and June 11, 2018,
They are a key component of the regulatory plan-
ning mechanism prescribed in Executive Orders
12866 (Regulatory Planning and Review) and 13771
{Reducing Regulation and Controlling Regulatory

these agendas to the

9a3. https//wwwireginfo gow/public/isp/Utilities)
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Costs). The regulatory agendas can be found here: flicts with federal, state, and local rules; and
https:/Jwww.reginfo gov/public/do/esrendaMai < thelength of time since the rule has been
evaluated or the degree to which technology,
Retrospective Review of Existing economic conditions, or other factors have
Regu{aticms changed in the area affectad by the rule,
Under section 610 of the RFA, agencies are required The Department of Transportation’s regulatory
to conduct a retrospective review of existing regu- review process is just one useful example of how
lations that have a significant economic impact on agencies incorporate section 610 reviews into
small entities. Executive Orders 13563 and 13610, their serniannual regulatory unified agendas DOT
requiring all executive agencies to conduct periodic divides its rules into ten groups and analyzes one
retrpspective reviews of all existing regulations, group each year. For rules that do not appear to
bolster the mandate of section 610. As & result, have a significant economic impact on a substantial
agencies publish retrospective reviews in the Unified nurnber of small entities, DOT provides a short ex~
Agenda of Regulatory and Devegulatory Actions planation in its fal agenda. For rules that appear to
semiannually. The purpose of the retrospective have such an impact, DOT conducts a formal section
reviews is to determine whether such regulations 610 review the following year and seeks public com-
should be continued without change or amended ments to determine whether there are opportunities
or rescinded fo minimize any significant econornic to reduce the economic burden on small entities. In
impact on a substantial number of sinall entities 13 each fall agenda, DOT pubtishes the results of the
In reviewing the regulations, agencies must consid- analyses completed during the previous year.’s

er the following factors:

Advocacy continues to monitor retrospective review
plans and their implementation and accepts feed-
back from small entities regarding any rules needing
review.

+ the continued need for the rule;

+  complaints or comments from the public;

+ the complexity of the rule;

+ whether the rule overlaps, duplicates or con-

Advocacy’s Qutreach to Small Business

In the Congressional Findings and Declaration of Int helping to fulfill this purpose, Advocacy assists
Purpose section of the Regulatory Flexdbility Act, governmental agencies by conducting outreach to
Congress states, “The process by which Federal small entities and relaying information from one
regulations are developed and adopted should be to the other. It most instances, Advocacy encour-
reformed to reguire agencies to soliclt the ide ages the agencies to participate in these outreach
comments of small businesses, small organ efforts.

and small govermmental jurisdictions,... "¢

1 5USC §6iola)

Review Proces: www ransportationgov/regulations/dots-ve-

zo15), https:

14 US Department of Transportatio

15 83 Fed Reg. 58051 (Nov,
ulatory-and-deregulatory.

18}, httpsif fenww.fe:

genda-sermianuual- smmary,

Jeralregistergovidocumentsizoaifiaiidanb-24not/depariment-reg-

16, Regulatory Flexil

Act, Pub. L. No. g dified al 5USC §601)
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Advocacy engages with small business stakeholders
through a variety of mechanisms, ensuring that the
lines of communication remain open and that small
business concerns are heard by the appropriate con-
tacts within the federal agencies. For example, Ad~
vocacy publishes regulatory alerts that are ernailed
to various small entity lsts, In addition, Advocacy
directs targeted email notices to stakeholders who
may be affected by a rulemaking. These alerts allow
small businesses to stay informed of regulatory
developments without having to conduct searches of
their own. Advocacy regularly meets with sraall en-
tities, both informally through in-person meetings
and teleconferences, and at more structured events.
Advocacy routinely attends stakeholder events and
confevences to present specific regulatory topics,
and more generally to inform small business stake-
holders about the federal rulemaking process and
how to write effective comment letters,

Advocacy hosts in-person gatherings as a key means
of acquiring small business input. Two Kinds of
roundtables were held in FY 2018: issue roundtables
and regional roundtables.

Regulatory Roundtables

Advocacy’s issue roundtables focus on small busi~
ness regulatory topics. Most of these sessions ocour
in Washington, D.C. These roundtables provide di-
rection on which issues are of greatest importance,
and they facilitate open and frank discussions about
small business-related conterns. Advocacy hosted
12 issue roundtables in FY 2018, They are listed in
Table 3.1 and described in the section that follows,

Consumer Financial Protection Bureau

Financial Issues

May 10, 2018

The roundtable focused on two requests for infor~
mation issued by the Consumer Financial Protec-
tion Bureau (CFPB) seeking input on the agency’s
rulemaking processes, adopted regulations, and new
rulemaking authorities. The participants discussed
the requests and suggested possible changes to the
rulemaking process. Officials from the CFPB attend-
ed the roundtable.

18
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Department of Agriculiure, Agricultural Marketing
Sexvice

Bicengineered Food Disclosure Requirernents

June 4, 2008

On May 4, 2018, the U.S, Department of Agriculture’s
Agricultural Marketing Service (AMS) proposad

& rule to establish a national mandatory bioengl-
neered food disclosure standtard, The proposed rule
would requirve food manufacturers and all other
entities that label foods for vetail sale to disclose
information about bioengineered food and ingredi-
ent content, The rule provides a uniform standard
for disclosure. During a teleconference Advocacy
gave a brief overview of how to write an effective
comment letter on the nude and sought input from
small entities on the propoesed rule and its effects,
specifically the definition of very small business for
the purposes of exemption, and whether the agency
should consider other alternatives to the rule.

Department of the Interior, Fish and Wildlife
Sexvice

Mitigation Policy

December 12, 2017

On November 6, 2017, the Fish and Wildlife Service
published a request for comment on it existing
Mitigation Policy and Endangered Species Act Com-
pensatory Mitigation Policy. The agency specifically
requested comments on whether to retain or remove
net conservation gain as a planning goal within
mitigation policies. During the roundtable telecon-
ference, agency officials conducted a brief overview
of current mitigation policies and participants gave
feedback on the policies and the goal of net conser-
vation gain.

Department of Labor

Proposed Rule on Tip Regulations Under the Fair
Labor Standards Act

December 14, 2017

On December 14, 2017, Advocacy held a roundtable
teleconference on a Department of Labor proposal
to vescind the parts of its tip regulation that bar
certain Hp-sharing arrangements in establishrents
where the employers pay full federal minimum

wage and do not take a tip credit against their
minimurm wage obligations. This proposal reverses
72011 DOL regulation that created this restriction.
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Under this proposed rule, employers paying a full
minimum wage to employees could require workers
to share their tips with other employees, including
employees who do not customarily receive tips
{such as “bhack of the house” staff). In the FY 2018
Consolidated Appropriations Act, Congress amended
multiple provisions of the Fair Labor Standards Act
with respect to an employer’s use of its employees'
tips and reseinded part of the 2011 DOL regulations.
DOL plans on releasing a new proposed rule on this
issue In 2019,

Department of Labor, Occupational Safety and
Health Administration (OSHA); Mine Safety and
Health Administration (MSHA)

Labor Department Regulatory Reform; OSHA Update
(ctober 2, 2017

This roundtable was held at the U.S. Department of

Table 3.1 Regulatory Roundtables Hosted by the Off)

Department of Agriculture

Department of Labor

Froposed ru

bicengineered food disclosure standard

Department of
under the FLS

Web and teleconference on persistent, bloaccumulative,

Labor. 1t began with a regulatory reform meeiing
hosted by the agency called “Cut the Red Tape Sum-
mit: Eliminating Excessive Regulation to Create Jobs
and Growth.” This was pursuant to the Executive
Orders 13771 and 13777 on reducing the private sec-
tor's regulatory burden. The high-level presenters
included the agency’s acting solicitor of labor, acting
chief of staff, and acting assistant secretary of labor
for policy. Following that presentation, the deputy
assistant secretary and acting assistant secretary of
fabor for occupational safety and health provided an
update about regulatory reform at the agency and
outlined its policy and regulatory priorities going
forward,

O8HA’s State and Cooperative Programs; Litigation;
Regulatory Reform
January 19, 2018

of Advococy

tablish national mandatory 06/14/18
/LA L

bor's propos ation:

12/14/17

11/16/17

and toxic (PBT) chemicals under TSCA Section 6(h)
User fees for administration of TSCA; March 2018 update ,
Enviranmental Protection Agency of decision on definition of Solid Waste 03/30/18
eviewing sericats u amended TSCA; industry
Reviewing newEbei ica %L‘néQf amended TSCA; industry 090718
perspective on TSCAsection
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This roundtable featured an update by OSHA
officials on the agency’s cooperative and state
programs. These programs encompass compliance
assistance and outreach activities for businesses
snd organizations. They include OSHA’s Allilance
Program, OSHA Challenge, Safety and Health
Achievement Recognition Program (SHARP), OSHA
Strategic Partnership Program (O8PP), and Volun-
tary Protection Programs (VPP), Next, there was

an update on recent litigation concerning OSHA
rulemaking practices that test longstanding OSHA
policies and could affect small businesses, Advocacy
provided an update on its activities on regulatory
reform for small business and reviewed OSHA and
MSHA’s Regulatory Agendas, noting particularly
the significant shift in regulatory priorities and the
regulatory outlock for small business.

DOL's Public Liaison; Electronic Reporting;
Congressional Hearings

March 16, 2018

This roundtable covered four topics. First was an
update from the Office of Public Liaisonat the US.
Department of Laber, which creates and coordinates
opportunities for dialog between the agency and the
public. Second, OSHA officials gave an overview of
its new electronic injury and illness recordkeeping
and reporting requirements. The final rule requires
enmplovers in certain industries to submit thelr
employee injury and illness recordkeeping data

£0 OSHA electronically. Third, a staff member of

the House Fducation and Workforce Committee
discussed two recent hearings about OSHA and
MSHA. The first hearing concerned MSHA s
regulatory priorities and the state of workplace
safety in the mining industry. The second hearing
focused on how OSHA can work with small business
job creators to expand compliance assistance to
promote safe and healthy workplaces. Fourth was
arecap of a recent meeting of the American Bar
Association’s Occupational Safety and Health Law
Section. Toples from the meeting included livigation,
rulemaking initiatives, regulatory reform, and
enforcement.

17 The pan
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I meets prior to the issuance of a draft rule. It is known as a St
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Regulatory Reformy; Telecommunications Towers;
OSHA's Safe and Sound Program

Tly 27, 2018

This roundtable had three parts. First was an update
on Advoracy's Regional Regulatory Reform Round-
tables. Next was a discussion of OSHA’s planned
panel on telecommunications towers, including

the scope of the rulemaking and the industries

that might be affected.’ Third, an OSHA official
discussed the agency’s Safe-Sound indtiative and its
upcoming Safe+Sound Week—-a nationwide event
1o raise gwareness of the value of safety and health
Programs.

Compliance Initiatives; Electronic Reporting;
Telecommunications Towers

September 21, 2018

This roundtable began with an update on DOL’s
Office of Compliance Initiatives. The office seeks

to foster a culture of compliance stance within
DOL to complement the agency’s enforcement
efforts, In August 2018, the office launched two
websites: Worker.gov, to provide information about
workers' rights, and Eraployer.gov, on job creators’
responsibilities toward thelr employees, Next was a
presentation on OSHA's proposal to amend s final
efectronic reporting rule, which requires employers
in certain industries to electronically submit to
OSHA injury and illness data. Third, an industry
representative discussed OSHA’s SBREFA panel on
telecommunications towers.

Environmental Protection Agency

Persistent, Bicaccumulative, and Toxic Chemicals
Under TSCA Section 6(h}

November 16, 2017

At this roundtable, EPA officials provided a pre-
sentation on five persistent, bicaccumulative, and
toxic (PBT) chemicals that the agency had identi-
fied under the Toxic Substance Control Act. These
chemicals included decabromodiphenyl ethers
(DecaBDE); hexachlorcbutadiene (HCBD); penta-
chiorothiophenol (PFCTP); phenol, isopropylated,
phosphate (3:1); and 2,4,6-Tris(tert-butyl) phenol.
The agency provided background information on
PBTs and the agency’s obligation to regulate as

all Business Advocacy Review (SBAR) or SBREFA panel.
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mandated by TSCA. Additionally, the agency high-
lighted iis existing knowledge on the uses of the five
chemicals, as well as other information on them.

Toxic Substance:
Definition of Solid Waste
March 30,2018
The roundtable had two parts. First, EPA officia
discussed the agency’s propesal to establish fees to
cover costs associated with its work under various
sections of the Toxic Substance Control Act. As part
of its proposed rule, the agency also disc da
revision to its small business definition, The 8BA
{fice of Size Standards also presented on the same
topic, providing information about the SBA proc
for establishing size standards and discussing its
consultation with EPA on this proposed rule. Second
was a discussion of the D.C. Clrouit Court’s recon-
sideration of the recycling provisions of the £P4
hazardous waste rule and the implications of these
changes for manufacturers and recyclers who are
subject to these regulations,

S

Reviewing New Chernicals under the Amended Toxic
Substances Control Act

Septernber 7, 2018

At this roundtable EPA provided an overview of its
review process for new chemicals under the Toxic
Substance Control Act. Additionally, there were

Report on the Regulatory Flexibility Act
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two industry speakers representing the interests of
small businesses who urged the agency to reduce
delays, complete reviews within the statutory
deadlines, and perform with greater predictability
and transparency.

Regional Regulatory Reform
Roundtable Initiative

In June 2017, Advocacy launched the Regional
Regulatory Reform Roundtable initiative to allow
small businesses around the country to discuss the
unique challenges they face with regulatory imple~
mentation and compliance. This outreach initiative
{s meant to help relieve the private sector regulatory
burden as directed by Executive Orders 13771 and
13777. Advocacy is working with federal agencies 1o
ensure that small businesses’ priorities for velief are
addressed.

Regional Regulatory Reform Roundtables
Reglonal roundtables bring together local small
businesses, trade associations, congressional
leaders, and federal regulatory agencies to identify
regulatory barriers and challenges in each region.
The meetings also explore small entities’ sugges-
tions for regulatory streamlining and savings, and

Smoll Business Site Visit,
Tampa, Fla.

Advocacy staff members visited
Ameriscape Services following
a Regional Regulatory Reform
Roundtable in Tampa. The nursery
and tandscaping industries in
Florida have a large economic
impact on the state, producing
Saz billion in sales per year and
employing 232,000 peaple.

21



participants discuss ways to improve small business
participation in agencies’ rulemakings. These dis~
cussions inform Advocacy’s ongoing and future rec-
ommendations to the federal agencies tasked with
reducing the number of regulations. This {nitiative
began in June 2017 and continues to the present.
For a detailed report on this effort, see What Small,

inesses Are Saving and What Advocacy Is Daing
About It, Progress Report on the Office of Advocacy’s
Regional Regulatory Reform Roundtable

Between June 3, 2017, and September 10, 2018,
Advocacy held 33 regional regulatory reform round~
tables in 21 states. The locations included rural

and urban areas, geographic regions, and a range
of industries. The geographical diversity provided
a close-up perspective of how a single federal rule
can have varying economic impacts on different
types of small businesses based upon the practices,
economic conditions, and other factors specific to
their regiorn. Table 3.2 shows the roundtable dates
and locations,

Site Visits

To maximize Advocacy’s resources, each roundtable
trip included site visits to nearby small businesses
to discuss their specific vegulatory concerns. These
have been valuable and informative experiences for

Smuall Business Site
Visit, Galveston, Tex.
In Galveston, Tex., Advoracy
staff toured the Ocean

Star Offshore Energy
museurn, a small, nonprofit
museum situated on a
decommissioned oil rig. After
the tour, the group discussed
the history of the offshore
industry and how smatl
entities play a major role in
an industry that {s assumed
to be dominated by large
corporations,
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Advocacy. Small business owners greatly appreciat-
ed Advocary's site visits. They were grateful for the
chance to show Advocacy staff how their business
functions, as well as the rare opportunity to meet
one~an-one and tatk through thely concerns. Advo-
cacy has encouraged the small business hosting the
site visit to invite their peers, In order to learn from
others facing similar regulatory burdens. These
small personal meetings have become an important
way to collect more detailed information to help in
the regulatory reform effort.

Advocacy made at least 84 site visits in 22 states
between June 2017 and September 2018, The list of
business locations appears in Table 3.3.

Examples of Regulatory Concerns

As a result of the roundtables, Advocacy learned
firsthand of the current and most pressing challeng-
es small businesses across the country are dealing
with and what the federal government can do to
assist them. In these face~to-face meetings, small
businesses have told Advocacy stories that exempli~
ty how federal regulations drain smal] businesses’
resources, energy, and in some cases even their
desire to stay in business. The following examples
highlight recurring themes that small business
owners raised.

Report on the Regulatory Flexibility Act



. The costly rules associated with the im-
plementation of the Affordable Care Act (ACA),
and health care costs in general, are an exam-
ple of small businesses’ regulatory burden. A
small hotel operator in St. Louis, Mo, told Ad-
vocacy that not all small businesses can afford
health insurance for their employees, par-
ticularly because they do not have the option
of joining an association to lower health care
costs, Additionally, he said that the ACA causes
problerns in finding skilled labor. He felt that
larger businesses van provide better benefits
at Jower cost, while offering the same wages,
Small businesses are unable to compete and
lose skilled employees to their larger counter-
parts, He suggested small businesses be given
the opportunity to purchase IMSuUrance acress
states to help drive down costs.

. Another focus of small business com-
plaints has been the Departiwent of Labor’s
Overtime Rule, particularly the “white collar
exemption.” Advocacy heard that the threshold
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for this regulation was set too high, making it
extremely costly and burdensome. While many
small operators believe there should beanin-
crease in pay for their workers, any mandatory
increase should be less drastic. A small human
resources company in Boise, Idaho, indicated
that the rule does not recognize the very real
lem small businesses face recruiting and
retaining employees. Focusing only on sala~

vy negates other incentives and puts a small
organization at a disadvantage compared to
large companies that can offer employees more
monay,

. A small financial services company in
Cincinnati, Ohlo, complained that the Depart-
ment of Labor’s Fiduciary Rule will put many
small broker-dealers out of business, They
censider the rule to be the biggest change to
the financial advisor sector in years, and that
more care should have been taken determining
the rule’s potential impact on small operators.
They told Advocacy that the rule creates a bar~

Table 3.2 Regional Roundtable Dates and Locations through FY 2018

Roise, idaho

Coeur d'Alene, idaho

Boston, Massach

setts

3/19/18 San Antoni

3/20/18 Houston, Texas

Manchester, New Hampshire

ornia

Modesto, Cal
Sacramento, California

Santa Clarita, California

8/18
719/18

Dubuque, towa

Platteville, Wisconst

oot

Princeton, New Jersey

Scranton, Pennsylvania

/
9/13/18  Poughkeepsie, New York
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rier in the advisor-client relationship, and that
small businesses who need investment advice
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ment that tobacco manufacturers register with
the FDA and seek the agency’s review of new

will be unable to get it

. Small businesses in the transportation
industry nationwide reported strong feelings
about compliance with the Federal Motor
Carrier Safety Administration’s rule requiring
electronic logging devices (or ELDs). A small
farmer in Kansas City, Kan,, complained that
small farms cannot afford the new devices and
the rule’s costly requirements. Large commer-
cial carriers have the resources to implement
the devices, but independent drivers do not.
This is a commen concern heard from small
businesses that need to transport their goods.
The farmer’s biggest complaint was that the
ELD regulation is inflexible and does not allow
for wait time. He believed this oversight will
increase the shortage of commercial drivers, a
big concern for his industry.

- The Food and Drug Administration’s
Tobacco Deeming rule was reported tobe abig
concern to small cigar manufaciurers and store
operators. The rule implements FDA’s author-
ity to electronic cigarettes, clgars, and pipe
tobacco. These products are now subject to the
federal prohibition on free sampling, federal
warning label requirements, and the require-

tobacco products. At the roundtable in Tampa,
Fla., the owner of a cigar store in Ybor City told
Advocacy that the costly impacts of this rule
on small businesses will wipe out half of his
industry.

Follow Up

After the initial regional roundtables, Advocacy
started providing feedback to the federal agencies
responsible for the rules with the highest number of
complaints. In 15 letters to the heads of regulatory
agencies, Advocacy enumerated the small business
concerns and suggested fixes for specific rules. In
fall 2018, Advocacy sent 11 additional follow-up
letters. A sample of these letters to agency heads
appears as Appendix E of this report. All of these Jet~
ters are publicly available on Advocacy’s regulatory
veform website, http://advocacy
regulatory-reform.

oviregudation

Small Business Site
Visit, Tampa, Flo.

The owners of Urban E
Recycling discussed the high
cost of requlatory compliance
in relation to transpertation
and fuel. The company
properly disposes of and
recycles electronics from
neighboring recycling centers.
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Table 3.3. Locations of Regulatory Reform Site Visits through FY 2618

Buena Vista Ell Mountain Ranch

Colorade Springs  Bristol Brewing Co. / fvywild School
Colorado ) prngs  wrst e 4 ) .

Florissant Florissant Fossit Beds Natl Monument

Fort Collins Rocky Mountain Adventures

Attanta Angel's Par e Learning Academy

Georgia Cumming Grub Burger

Marietta Sigma Thermat

Hayde &

Cedar Rapids Great Clips

Cedar Rapids Lion Bridge Brewing Company
fowa Councll Bluffs Rasmussen Mechanical Services

Manning
We

st Des Moines
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Table 3.3. Locations of Regulatory Reform Site Visits through FY 2018

Lexington Barrel House Distillery
Kentucky Lexington Salters Alllance Farm
Newport BB Riverboats

Massachusetts  Gloucester husetts Fishermen's Partnership

Budd Lake KB ingredients
New Jersey Chester Alstede Farms
Edison

Brecksvi

tle ise's Coffes
Lebanon FECON Inc.
Ohio Solon Chagrin Valley Soap & Salve
Willoughby Melrose Farms Community
Willoughhy ProBuilt Homes

hiladaln
Galveston Qcean Star Offshore Energy Museum
Houston Axistrade
Texas Houston Everest Valve Company
Houston Original Ninfa's on Navigation
Nixon quite Fleld Farm

Spokane Wemco

Washington
& Spokane Zak Desig

igwain Mins
Wyomin Casper Mammoth Networks
Y & faramie Trihydro
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Chapter 4

Advocacy’s Public Comments to Federal
Agenciesin FY 2018

In FY 2018 the Office of Advocacy submitted 17 Figure 4.1 summarizes Advocacy’s issues of con-
formal comment letters to regulatory agencies. The cern. Table 4.1 lists all the comment letters submit-
most frequent concerns were that agencies needed red In FY 2018 in chronological order. Each letter is
to consider the impact of their propesed rules on sumrmarized in the following section, arranged by
small business {seven letters) and that they did not agency.

consider significant alternatives (seven letters). The
tack of or need for more small entlty outreach was
also noted in five of the comment letters.

Figure 4.1 Number of Specific Issues of Concern in Agency
Comment Letters, FY 2018

Significant alternatives not considered
Inadequate analysis of small entity impacts
Small entity outreach needed

Other deficiencies in RFA analysis

improper certification

Comment period too short

Report on the Regulatory Flexibility Act FY 2018 27



217

Table 4.1 Regulatory Comment Letters Filed by the Office of Advocacy, FY 2018

02/02/18 Ooé‘utf:j“g Annual Business Survey (ICR 201712-0607-061) 82 Fed. Reg, 61534 {12/28/17)

2019-2024 National Outer Continental Shelf Ot and

/0918 & o
03/09/18 DOLBOEN s Leasing Draft Proposed Program

82 Fed, Reg, 30886, (07/03/17)

Small Business Feedback to Approve Increases in
Worker Capacity Under the H-28 Visa Prog

04/17/18  DOLand DHS

m

i V8
Request for information Regarding CFPB Rulemaking
Processes

06/07/18 CEPB

Regulation of Premium Cigars, Advance Notice of
Proposed Rulemakis

07/25/18 HHS FDA

83 Fed. Reg. 12901 (03/26/18)

Definition of “Waters of the United States”
Recodification of Pre-Existing Rules

08/13/18 £PA

83 Fed. Reg. 32227 (07/02/18)

tened Wildlife and Plants;
Revision of the Regulations for Listing Species and
Designating Critical Habitat; Interagency Cooperation;
and Probibitions to Threatened Witdlife and Plants

83 Fed, Reg. 35193, 83 Fed.
Reg. 35178, 83 Fed. Reg, 35,174
{07/25/18)

09/25/18 DOTFWS
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*Abbreviation
BOEM  Bureau of Ocean Energy Management FDA Food and Drug Administration

Census U8, Census Bureau FOIC t Deposit insurance Corporation
CFPB Consumer Financial Protection Bureau FWS  Fish and wildiife Service
EDUC  Department of Education HHS Department of Health and Human Services
DHS Department of Homeland Security NAS Nationat Academy of Sciences
£0C  Department of Commerce NRC Nationat Research Council
Department of the Interior NPS National Park Service
Department of Labor jelaw Office of the Campiroller of the Currency
Environmental Protection Agency QSHA  Occupatipnal Safety and Health Administration
Federal Communications Commission USDA  Department of Agriculture

Summaries of Advocacy’s Official Public Comments

Issue: Request for Information on CFPB’s Rulemaking Processes

OnJune 7, 2018, Advocacy submitted comments on small entity representatives,

the Consumer Financial Protection Bureau’s request - inchide recornmendations in the SBREFA

for information on its rulemaking processes. Advo- panel report on how to reduce the impact of

cacy recommended that the agency: upcoming regulations, and adopt these rec-

«  improve its initial outreach to small entities, ominendations,

- gather information specific to the small enti~ < improve its notices of proposed rulemaking
ties it regulates, and by adhering to the Plain Writing Act,

+  improve its panel process by improving in-~ = establish comment periods long enough to
formational materials, providing more time allow small businesses to read and under-
to review and respond to them, and allowing stand the proposed rule and to formulate a
more time to prepare for conference calls. comment, and

Advocacy alse recommended that the agency +  improve its compliance guides by improving

= improve its method of dealing with propri- readability, using fewer disclaimers, and pro-
etary information, viding written clarification upon request.

+ consider new data and studies presented by

issue: National Bioengineered Food Disclosure Standard

On May 4, 2018, the U.S. Department of Agriculture’s ment letter on June 28, 2018. While Advocacy appre-
Agricultural Marketing Service (AMS) published a clated AMS's work on the congressionally mandated
proposed rule titled National Bioengineered Food bloengineered food disclosure standards, Advocacy
Disclosure Standard. Advocacy submitted a com- remained concerned about the proposed rule’s im-
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pact on small businesses, including smail food man
ufacturers and retailers. Advocacy recommended
that AMS adopt a broader definition of *very small
business,” provide an exemption for small retail-

ers displaying food for sale in bulk containers, and
extend the compliance deadlines for the rule. As of
year-end FY 2018, the rule had not been made final.

issue: Annual Business Survey

In January 2018, the U.8. Census Bureau submitted
announced plans for a new survey titled the Annual
Business Survey (ABS), The new survey would take
the place of three existing economic surveys: The
Survey of Business Owners, the Annual Survey of
Entrepreneurs, and the Business R&D and Inno-
vation for Microbusinesses survey. The new sir~
vey would lower respondent burden, increase data
quality, and create operational efficiencies, The new
survey would not collect dernographic characteris-
tics of nonemployer business owners, who comprise
80 percent of all business owners. Unless an alter~
native data collection method for non-employers is
developed, the 2012 SBO will be the last full count of
all small businesses by gender, ethnicity, race, and
veteran status.

On February 2, 2018, Advocacy submitted a letter to
the Census Bureau urging the agency to continue

to produce comprehensive small business data, in~
cluding both small employer firms and nonemploy-
er firmes, Further, Advocacy supported the Census
Bureaw’s initial plan in development to continue to
produce non-employer demographic data by lever-
aging existing government administrative records.

As of year-end FY 2018, Advocacy was working with
the Census Bureau to begin the process of producing
demographic statistics on non~-employer business
owners using administrative records to continue to
provide a comprehensive view of small businesses in
the economy.

Issue: Federal Loan Program Repayment Rules '

On August 30, 2018, Advocacy submitted a comment
letter in response to the Department of Education’s
notice of proposed rulemaking entitled General
Provisions, Federal Perking Loan Program, Federal
Family Education Loan Program, and Willam D.
Ford Federal Direct Loan Program. The department
proposed to create institutional accountability reg-
alations for evaluating and adjudicating borrower
defenses to repayment for loans first disbursed on
ot after July 3, 2019, The proposed rule would also
provide for actions the department may take to col~
lect from schools financial losses due to successful
borrower defense to repayment discharges.

Advocacy was concerned that the department had
certified that the proposal would not have a signif-
icant economic impact on a substantial number of
small entities but had not provided a sufficient fac-
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tual basis for this claim. Small institutions commu-
nicated to Advocacy that the proposal could result in
potentially significant costs. Advocacy recommend-
2d that the department publish either a supplemen-
tal certification with a valid factual basis or an initial
regulatory flexibility analysis before proceeding
with the rulemaking. This would satisfy the require~
ments of the RFA and give interested parties enough
information to file meaningful commaents. As of
September 30, 2018, a final rule has not been pub-
lished.
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issue: Regulation of Premium Cigars

In April 2014 the Food and Drug Administration
(FDA) issued a proposed regulation (the “deeming
rule”) that would make certain unregulated prod-
ucts subject to FDA regulation, including premi-

um cigars. Advocacy submitted comments on the
deeming rule at that time, including concerns that
the initial regulatory flexibility act analysis did not
consider alternatives that the FDA could pursue to
acromplish its goals while minimizing the economic
fmpact on small businesses. The deeming rule be~

came final in May 2016, On March 26, 2018, the FDA
published an advance notice of proposed rulemaking
(ANPRM) entitled Regulation of Premium Cigars. On
Tuly 25, 2018, Advocacy submitted a comment letter
to the FDA, commending the agency for requesting
further information on the regulation of premium
cigars and reiterating that the agency should explore
all significant alternatives to minimize the economic
impact on small businesses, At the end of FY 2018,
the agency was still reviewing the ANPRM.

Issue: Outer Continental Shelf Oil and Gas Leasing
On April 28, 2017, President Trump issued Execu-

tive Order 13795, lmplementing an America~First
Offshore Energy Strategy. This E.O. directs agencles
to revise the schedule of proposed oil and gas lease
sales so that they include annual lease sales to the
maximum extent permitted by law. On May 1, 2017,
the secretary of the interior responded to this direc-
tive by issuing Secretarial Order 3350, America~First
Offshore Energy Strategy, which called for enhanced
opportunities for energy exploration, leasing, and
development in the Outer Continental Shelf.

Report on the Regulatory Flexibility Act

On January 4, 2018, The Interior Department’s
Bureau of Ocean Energy Management released the
2019-2024 National Outer Continental Shelf 01

and Gas Leasing Draft Proposed Program. The draft
proposal would open 98 percent of the Outer Conti~
nental Shelf for consideration for ol and gas leasing
over the five-year period beginning in 2019, The
proposal names 47 lease sales in all four regions of
the Outer Continental Shelf: Alaska (19 lease sales);
Pacific region (7 lease sales); Gulf of Mexico (12 lease
sales); Atlantic region {9 lease sales).

Regional Regulatory
Reform Roundtable,
Council Bluffs, lowa

Small businesses, thelr
representatives, and Senate and
Congressional staffers convened
at the Regional Regulatory
Reform Roundtable in Council
Bluffs, lowa. They discussed the
unigue regulatory challenges
faced by small businesses in this
region and potential sofutions
that Advocacy could bring back to
Washington, .C.
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Advocacy filed comments on the proposal on March
9, 2018, Advocacy applauded the agency for keeping
the public informed of its proposal for ol and gas
leasing. Advocacy advised the agency to consider the
economic mpacts on small entities when evaluat-
ing the proposed program. Given the information
Advocacy recefved from small business owners,

the proposal may have both positive and negative

effects on small entities. The agency should con~
sider ways to offset any burdens on othey industties
as a result of offshore drilling, including impacts to
tourism, coastal recreation, commercial fisheries,
and sport fishing. Comments on the draft proposed
plan were due March g, 2018. As of September 30,
2018, the agency had not published a proposed plan
for review.

Issue: Revision of the Regulations for Listing Species and Designating Critical
Habitat; Interagency Cooperation; Prohibitions to Threatened Wildlife and Plants

On July 25, 2018, the Interior Department’s Fish and
Wildlife Service and the Commerce Depariment's
National Marine Fisheries Service published two
proposed revisions to regulations for endangered
and threatened wildlife and plants. The Fish and
Wwikdlife Service concurrently published a third rule.

The first joint rule revises portions of the regula-
tions implermenting section 4 of the Endangered
Species Act, designating critical habitat. The second
joint rule clarifies the interagency consultation pro~
cess under section 7 of the Endangered Species Act,
and the third rule revises Fish and Wildlife Service

Smali Business Site
Visit, West Des Moines,
fowa

Advocacy staff members
met with Focus OneSource,
a company created to
manage human resources
administration and
regulatory compliance for
small busingsses. The group
discussed this new type of
employment relationship and
the regudatory compliance
assistance these companies
provide.
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regulations concerning the prohibition for activities
involving endangered and threatened species.

Inacomment letter dated September 25, 2018, Ad-
vocacy applanded the agencies’ efforts to update and
revise these specific provisions of the Act to make
them clearer and more succinet. Advocacy recom-
mended that the agencies give special consideration
to the public comments and small business recom-
mendations on several specific areas for review in
each of the three rules. As of September 30, 2018, the
rule had not been finalized.
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Issue: Road-based Commercial Tour Requirements and Fees

COn October 24, 2017, the Department of the Interior
National Park Service announced an open comment
period on a proposal to change commercial use au-
thorization requirements and fees. The proposed fee
structure would increase fees at seventeen of the top
revenue~producing national parks and was sched-
uled to go into effect on January 1, 2019. Though not
regquired to do so, the Park Service collected public
comments through its website, Advocacy heard

from several small businesses that the effects of the
fee increase would be detrimental. In its comment
{etter, Advocacy applauded the agency’s efforts to
engage the public and encouraged It to consider

the impacts on small entities of the increased fees.
Advocacy encouraged the agency to consider alter-
natives for small businesses, including exemptions
to the fee increases based on the size of the business.
The finalized vates go into effect on Octeber 1, 2019,

Issue: Raising the H-2B Visa Program Worker Cap

The H~2B visa program allows eriployers to hire
temporary foreign workers to perform non-agri-
cultural jobs in seasonal businesses. At almost every
Adwocacy regional roundtable, small businesses
expressed concern with the statutory limit of 66,000
H-2B workers per year. In 2018, both the Depart-
ments of Labor and Homeland Security received far
more applications than the 33,000 visas allowed in
the first half of the year. As of March 2018, DOL re-
ceived applications for over 140,000 H-2B workers,
and the two agencies instituted a lottery process to
distribute these visas.

In March 2018, President Trump signed into lawa
spending bill with a provision that allows DHS and
DOL to raise the number of H-2B visas, because the
number of workers requested had exceeded that
year's cap of 66,000 workers. On April 16, 2018,
Advocacy submitted a comment letter to DHS and
DOL recommending that the agencies authorize
this increase. In May 2018, DHS, in consultation
with DOL, published a final rule creating a one-time
increase in the number of H-2B visas. This action
added 15,000 more visas and allowed more small
businesses to take advantage of this program,

issue: Electronic Reporting Rule (Tracking of Workplace Injuries and linesses)

rst, due to concerns over the disclogure of

On fuly 30, 2018, the Occupational Safety and Health
Administration (OSHA) published a proposed rule on
electronic reporting of employee injury and illness
data. it rescinded the requivement that emaplovers
with 250 or more employees subrmit certain em-
ployee injury and illness data to OSHA electronically.
These employers would still be required to submit
summaries to OSHA electronically. The proposal was
intended to protect sensitive worker information
and avoid unnecessary costs.

On September 27, 2018, Advocacy submitted com-
ments on the proposed changes and raised four
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issues,
confidential business Information, Advocacy recom-
mended eliminating the requirement to electroni-
cally submit summary data. Second, because certain
industries have declining Injury and iliness rates,
Advocacy recommended exempting more industries
to reduce unnecessary paperwork and reporting.
Third, Advocacy recommended eliminating or better
defining the anti-retaliation provisions of the rule,
Finally, Advocacy recommended that GSHA recon-
sider the necessity of collecting employer identifica-
tion numbers due to the potential for fraud. No final
rule was published in FY 2018,
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issue: Disposal of Coal Combustion Residuals from Electric Utilities

On April 27, 2018, Advocacy submitted a comment
letter to the EPA on the following proposed rule:
Hazardous and Solid Waste Management System:
Disposal of Coal Combustion Residuals from Electric
Utilities; Amendments to the National Minimum
Criteria (Phase One), The proposal sought to revise
the exi
tion residuals (CCR) from electric utilities, The
proposed changes included establishing alternative
performance standards for units located in states
with approved permit programs, modifying alter-
nate closure provisions, allowing the use of CCR in
a final cover system of a unit subject to closure, and
adding boron to the list of constituents. Advocacy

ing federal regulations for coal combus-

conveyed small business concerns that the proposed
revisions would increase their compliance costs,
Advecacy recommended that EPA carefully address
small business concerns and consider providing
relief and {lexibilities to small businesses while still
accomplishing the agency’s regulatory objective.
On July 30, 2018, EPA finalized part of the proposed
ons. In its final rule, EPA modified compliance
dates for the closure of unlined surface impound-~
ments and aquifer location standards. EPA also
revised its groundwater protection standards for
constituents that were previously required to meet
background levels.

revi

Issue: National Emission Standards for the Petroleum Refinery Sector

In a comment letter dated May 24, 2018, Advocacy
veiterated its comuments of October 28, 2014, oppos-
ing the imposition of fenceline monitoring reguire~
ments on small refiners. Advocacy recommended

that the agency consider broader relief from fence-
line monitoring than the limited technical changes
proposed. The agency had taken no further action as
of September 30, 2018,

issue: Definition of “Waters of the United States”; Recodification of Pre-Existing

Rules

On july 12, 2018, the EPA and the Army Corps of En~
gineers published a supplemental notice of proposed
rulemaking. The notice pertained to a proposed rule
of the same title published on July 27, 2017. The
propesed rule began the two-step process of yevis-~
ing the definition of “waters of the United States.”
The 2017 propoesal would rescind the definition of
“waters of the United States” as promulgated in

the 201% Clean Water Act tule and instead apply

the definition of “waters of the United States” as it
existed before the 2015 rule. The 2018 notice clari~
fies that the regulatory action would permanently
repeal the 2015 rule. Furthermore, the notice seeks
additional comments {from the public on reasons and
considerations for the agencies’ proposal to repeal
the 2015 rule.

Ina comment letter dated August 13, 2018, Advoca-
cy applauded the two agencies’ efforts to revise the

34

Fy 2018

definition of “waters of the United States.” First,
rescinding the 2015 rule would provide certainty to
small entities as to the current definition. S8econd,
Advocacy believes that the agencies had not prop-
erly considered staall entity trapacts under the RPA
in the 2014 rule, an additional important consid-
eration in support of its repeal, For the second step
of the rule-making process, Advocacy urged the
agencies to consider the impacts on small entities
when revising the definition and to conduct a proper
and thorough regulatory flexibility analysis when
writing the new rule. As of September 30, 2018, the
agencies were still reviewing comments submitted
on the proposed and supplemental proposed rules.
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Issue: In the Matter of Petition of USTelecom for Forbearance

On May 4, 2018, USTelecom filed a petition with

the FCC requesting a grant of nationwide forbear-
ance from regulations regarding the unbundling
and resale mandates imposed on incumbent local
exchange carriers (ILECs) under the 1996 Telecom-
munications Act. The FCC subsequently established
a schedule for comment giving affected parties only
30 days to provide comments and/or file opposition,
with a 15~day reply comment period. On May 19,
2018, Advocacy submitted public comments ex-
pressing support for several motions filed by affect-
ed small business stakeholders requesting that the

Issue: Regulatory Reform Priorities

On July 30, 2018, Advacacy met with the FCC chair~
man's staff to discuss issues identified by Advocacy
as regulatory priorities through outreach with smail
businesses, as well as any new regulatory approach~
es that may unduly disadvantage small businesses.
On August 1, 2018, Advocacy submitted a letter to
the FCC summarizing the meeting, which included

FCC extend the time period allowed for comment on
the petition, The FCC ultirately extended the com-
ment period. Advocacy met with the FCC chairman’s
staff in July 2018 and shared the concerns that small
competitive local exchange carriers raised regarding
the petition. The FCC must deny the petition within
one year of its filing, or else it will be deemed grant~
ed. Advocacy continues to speak with small business
stakeholders that oppose the petition. As of Sep-
tember 30, 2018, the FCC is continuing to consider
the petition, and the agency has until August 2019 to
make a decision to deny the petition.

a discussion of the following topics: (1) definitions
and regulations under the Telecommunications
Consuiner Protection Act, (2) promoting investment
in the 3550~-3700 MHz band, (3) the USTelecom pe~
tition for forbearance, and (4) streamlining regula-
tion to reduce barriers to infrastructure deployment.

issue: Simplifications to Capital Rules

On December 26, 2017, Advocacy submitted com-
ments to the Federal Reserve Board, the Federal
Deposit Insurance Corporation, and the Office of
the Comptroller of the Currency on the agencies’
proposed rulemaking on Simplifications o the
Capital Rule Pursuant to the Economic Growth and
Regulatory Paperwork Reduction Act 0f 1996. The
propoesal would simplify compliance with certain
aspects of the capital requirements for small com-
munity banks. Specifically, the agencies proposed
that those banking organizations apply a simpler
regulatory capital treatment for: (1) Morigage ser-
vicing assets; {2) certain deferred tax assels arising
from temporary differences; (3) investments in the
capital of unconsolidated financial institutions; and
(4) capital issued by a consolidated subsidiary of a
banking organization and held by third parties. The
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proposal also included revisions to the treatment of
certain acquisition, development, or construction
exposures that are designed to address comments
regarding the current definition of high volatility -
commercial real estate exposure under the capital
rule’s standardized approach. Under the standard-
ized approach, the proposed revisions to the freat-
ment of acquisition, development, or construction
exposures would not apply to existing exposures
that are outstanding or conumitted before any final
rule’s effective date. In addition to the proposed
simplifications, the agencies also proposed various
additional clarifications and technical amendments
to the agencies’ capital rule.

Advaocacy comumended the agencies for taking steps
to reduce the burden on small financial institutions.
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However, Advocacy noted that for several years, couraged the agencies to consider the alternatives
small financial institutions have incurred several that the industry may suggest. As of September 30,
costly regulatory changes and that there may be 2618, a final rule had not been published.

ways to reduce the burden further. Advocacy en-

Issue: Integrated Risk Inventory System

On February 9, 2018, Advocacy submitted a com-
ment letter to the National Research Council, the
operating arm of the National Academy of Scienc-
es, regarding Improvements to EPA's Integrated
Risk Inventory System {IRIS). The chemical hazavd
assessments made under IRIS are often used in
regulations promulgated by EPA and other regu-
fatory bodies. Small busine are very conc
with the accuracy of their sclentific determinations,
In April 2011 the National Research Council tasked
the EPA with improving the scientific objectivity and
transparency of these chemical assessments. While
Advocacy applauded EPA’s substantial achievements
in implementing the National Research Couneil’s
recomunendations, the office noted that EPA needed
additional work on steps necessary to identify study
quality, select key studies, utilize expert judgment
evaluating cornplex streams of evidence, and finally
derive sound toxicity values.

ried
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Chapter 5

Small Business Regulatory Cost Savings and

Success Stories

InFY 2018, small businesses saved §255.3 million in
estimated forgone regulatory cost savings because
of the Regulatory Flexibility Act and the Office of
Advocacy's efforts to promote federal agency com-
pliance. There were additional regulatory surcess-
es whose impacts are not guantifiable. These are
described in the Small Business Regulatory Succ
Stories section of this chapter.

In FY 2018, small businesses benefited from Advo~
cacy’s RFA activities through seven deregulatory
actions. Compliance cost savings for small busi-
nesses that resulted from deregulatory actions arosg
from the withdrawal or delay of final and proposed
regulations.

One of this year's deregulatory cost savings con-
cerned the delay and suspension of certain provi-
sions of the Venting and Flaring Rule proposed by
the Department of the Interior’s Bureau of Land
Management. Advocacy published regulatory alerts
encouraging small businesses affected by the vule to
comment. The Bureau of Land Management sub~
sequently finalized a rule to rescind and/or revise
certain requirements of the 2016 final rule, resulting
in total cost savings of $127 million.

Another deregulatory cost saving highlighted this
year was the Environmental Protection Agency’s
decision not to issue final regulations on financial
responsibility requirements applicable to hardrock
mining sites. The proposed rule required hardrock
mining facilities To maintain insurance to remedi~
ate the impacts of potential releases of hazardous
substances. However, as addressed in Advocacy’s
comments asking EPA to withdraw the proposed
rule, the rule would have duplicated existing federal
and state regulations that address this issue, The
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withdrawal resulted in annual cost savings of $60.4
millien.

Savings also occurred because of the one-year delay
imaplementing the Department of Energy’s Ceiling
Fan Light Rule, This delay helps small businesses
who need more time to comply with the rule, and it
resulted in cost savings of up to $1.7 millon,

Table 5.1 summarizes the cost savings from seven
final actions at five federal agencies in FY 2018,

There were also successes throughout FY 2018

that were not easily quantifiable. On January 25,
2018, EPA reversed a policy known as “once~in
always-in.” This policy imposed the most stringent
requirements on major sources of hazardous alr
pollutants, but it made no allowance for businesses
that reduce thelr emissions to be reclassifiedtoa

less stringent category. The revised policy allows
small businesses who have been classified as major
sources to benefit from their pollution reduction
efforis.

in another case, EPA’s position that undeployed
atrbag modules and inflators are hazardous waste
caused confusion ameng small businesses on how
hazardous waste regulations and exemptions apply
to the different types of modules and inflators. On
July 19, 2018, EPA issued a memorandum that clari-
fied the regulatory status of undeployed automotive
airbag modules and inflators. These and other suc-
cess stories are Hsted in Table 5.2 of this report.
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Descriptions of Small Business Regulatory Cost Savings

Table 5.1 Summary of Small Business Regulatory Cost Savings, FY 2018
{Deregulatory actions shown in bold.)

Department of
Enargy

Ceiling Fan Light Kit Final Rule? 17 .

ption of Certain Recrestional Companies from
Executive Order Increasing the Minimum Wage for 3 3
Federal Contractors®

Department of
iabor

$255.3

FY 2018 Total Small Business Regulatory Cost Savings e
million

estimates on agency estimates. Cost savings estimates are derived
ng methods and anatytical assumptions for

Note: Advecacy generally bases its cost savings
independently for each rule from the agen 1@

vsis, and acco

fiscal year in which the agency
finalizes changes in the rule as a result of Advocacy’s intervention, Thes ates to illustrate reductions
1esses. Initial cost savings consist of capital or recurring costs foregone that may

calcudating costs may vary by agency. Cost savings for a given rule are captured in tf

are best

in regulatory costs to small bus
have been incurred in the ru
where applicable as annual or annua

a's first year of implementation by small businesses. Recurring cost savings are tisted

deregislatory actions such as delays and rule withdrawals.

Sources:
ed. Reg. 10775 {b
od. Reg. 22587 (Ma

3 Fad. Reg.

3 Fed Reg.
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Repeal of the Final Rule on Organic Livestock and Poultry Practice

On January 19, 2017, the Department of Agriculture’s
Agricultural Marketing Service published a final rule
amending the production requirements for organic
livestock and poultry. The rule added provisions for
living conditions, livestock handling, and fransport
for staughter, and it clarified existing requirements
for livestock care and production practices. On De~
cember 18, 2017, the agency proposed withdrawing
the final rule. After a public comment period, the
agency withdrew the 2017 rule on March 13, 2018,

's statuto-

stating that the 2017 rule exceeds USD

vy authority. In addition the agency stated that the
withdrawal was independently justified based ona
review of an assessment of the regulatory burdens,
Advocacy engaged in interagency review and com-
munications regarding the proposed rule and with~
drawal of the rule, Advocacy also published a regu-~
latory alert and alerted stakeholders to corment on
the repeal of the rule. The final rule repealed the full
burden of the 2017 rule, which results in estimated
cost savings of up to $22.9 million.

Delayed Implementation of the Ceiling Fan Light Kit Final Rule

Because of a law passed by Congress, the implemen-
tation date of the Department of Energy’s Cetling
Fan Light Xit final rule is being delayed by one year.
This delay is expected to save industry, most of
which are small businesses, up to $1.7 million in
compliance costs. This figure is based on the 2016
rule’s estimated cost to the industry, discounted by
one year, and a specific small business cost estimate
was not determined by the agency. Advocacy wrote
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A comment letter to the Department of Energy’s
regulatory reform team indicating that the ener~

gy efficiency rule for ceiling fans was a concern for
small businesses. Advocacy also conducted outreach
to stall businesses who indicated that they needed
more thne to comply with the rule.

Small Business Site Visit,
Sheboygan, Wis.

Advocacy staff members toured
Wigwam Mills to learn more
about the concerns of apparel
manufacturers. These on-site
meetings help Advocacy gain

@ deeper understanding of the
impact of federal requlations on
daily operations.
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Repeal of 2015 Rule, Hydraulic Fracturing on Federal and indian Lands
On March 26, 2015, the Bureau of Land Management
published a final rule entitled, Oil and Gas; Hydraulic
Fracturing on Federal and Indian Lands, The rule

o8~

tablished new requirements for operator planning,
drilling plans, surface use plans, enhanced record
keeping requirements, and operational require~
ments.

Manufacturers and builders objected that states
have Jong been the primary regulators of hydrau-
fic fracturing and should remain in that yole, They
were concerned that federal regulations could harm
potential gains from increased exploration of shale
oil and gas. They belleved that where there is a

Yenting and Flaring

On November 18, 2016, the U.S. Department of the
Interior’s Burean of Land Management issued a final
ruile entitled Waste Prevention, Production Subject
1o Royalties, and Resource Conservation, The rule
aimed to reduce waste of natural gas from venting,
flaring, and leaks during oil and gas production en
onshore federal and Indian lands. It also clarified
situations in which gas lost through these activities
would be subject to royalties and when production
may be used royalty~free. The agency at that time
prepared a final regulatory flexibility analysis, but
it stated that the rule would not have a significant
economic impact on a substantial number of smail
entities. On June 15, 2017, the agency published a
notification of postponsment of the compliance
dates due to pending litigation in federal conrts.

perceived deficiency in any one state’s regulatory
mechanisms, the federal government should work
with the state to fill in the gap rather than irmposing
one-size-fits-all federal rules on states where no
deficiency exists.

On December 29, 2017, the agency published a final
rule rescinding the 2015 rule. This eliminates the
burden described by stakeholders and provides for
consistency and claxity on the state~fedeval Issue,
‘This results in an estimated up to $34.7 million
inannual smail business savings as a result of the
rulernaking.

On December 8, 2017, the agency finalized a rule to
delay and suspend certain requirements of the 2016
final rule. Following the delay and suspension, on
February 22, 2018, the agency promulgated a rule
1o rescind and/or revise certain requirements of the
2016 final rule. This proposed rule was finalized on
Septerber 28, 2018, Advocacy was heavily involved
in interagency review of these rules, and published
regulatory alerts encouraging small businesses
affected by the rule to comment. The final rule to
rescind or revise certain requirements estimated

a reduction in compliance costs of approximately
$72,000 per frm. The industry includes an esti-
mated 1,764 small firms, thus total cost savings
amount to approximately $127 million.

Exemption of Certain Recreational Companies from Executive Drder Increasing the
Minimum Wage for Federal Contractors

The minimum wage for federal contractors and sub-
contractors was raised to $10.10 per hour as a result
of Executive Order 13658 and a rule {ssued by the
Laber Department. The rule also affected individ~
uals with federal contracts in connection to leases
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on federal prope lands, and military installa-

tions, including restaurants, retail enterprises, and

outdoor recreational companies. Advocacy wrote a
comment letter on the rule when it was proposed.
in 2018, small businesses in the outdoor recreation
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industry expressed concern with this rule, which
required them to pay higher wages and overtime

to workers who often lead weeklong backpacking
trips in national parks. Advocacy set up a meeting
with the Labor Department and stakeholders in

the outdoor recreation industry to discuss possible
regulatory reforms. On May 25, 2018, the Trump
Administration issued Executive Ovder 13838, which
created an exemption to the wage requirements for

230

recreational services on federal fands. The exempted
seasonal recreational services include river running,
hunting, fishing, horseback riding, camping, moun-
raineering activities, recreational sk services, and
youth camps. On September 26, 2018, DOL issued a
final rule implementing EO 13838. The net annu-
alized cost savings for small businesses under this
action is 43 million.

CERCLA 108{b) Final Rulemaking Determination

EPA proposed a rule in January 2017 requiring
hardrock mining facilities to maintain instruments
of financial responsibility (e.g., insurance) fo ad-
dress costs to remediate potential releases of h
ardous substances from currently operating mining
sites, under section 108(h) of the Comprehensive
Environmental Response, Compensation, and Lia-
bility Act (CERCLA), also known also as Superfund.
Advocacy submitted comments in January 2017
asking EPA to withdraw the proposed rule, as belng

Disposal of Coals Combustion Residuals

On April17, 2015, the Environmental Protection
Agency published a final rule to regulate the dis~
posal of coal cornbustion residuals (CCR) as solid
waste under subtitle D of the Resource Conservation
and Recovery Act. Small coal-fired power plants are
concerned that the rule's deadlines requive them to
make irreversible decisions based on standards that
may not be final. For example, under the existing
regulations, some facilities will be required to close
their coal ash impoundments (ponds containing coal
ash), yet these may later be eligible for flexibilities
via an approved state permit program.

Advocacy has worked with EPA on this issue. On
March 15, 2018, EPA proposed a rulemaking to ad-
dress some of the small business concerns including
reducing the scope of the required closures. Advoca-
¢y subrnitted a comrnent lefter to urge the agency to
align the compliance deadlines with the anticipated
reconsiderations of the rule’s provisions and to

Report on the Regulatory Flexibility Act

FY 2018

unnecessary because current federal and state reg-
ulations alveady address this taxpayer risk. On De-
cember 1, 2017, EPA announced that this rule would
not be promulgated. On February 21, 2018, EPA
issued a final rule announcing its decision to not
issue final regulations on its proposed regulations
for financial requirements applicable to hard rock
mining facilities that were published on January 11,
2017. Annual savings to small businesses, using
EPA data, is estimated at $60.4 million per year.

provide any flexibilities that would be available ina
state permit program under the self-implementing
rule. On July 30, 2018, the agency finalized partof
its proposed rule. The final rule provided regulated
entities flexibility with regard to complying with
performance standards and allowed the additional
time for compliance, As a result, small businesses
will avoid significant CCR unit closure costs. The
total cost savings for small businesses is approxi-
mately $5.6 million,
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Small Business Regulatory Success Stories

Table 5.2 Summary of Smull Business Regulotory Success Stories, FY 2018
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1CD-9 Diagnosis Codes for Inpatient Rehabilitation Facilities; 60 Percent Rule

The Centers for Medicare and Medicaid Services is
transitioning from ICD-9 Medicare billing codes to
ICD-10. The agency believes this will result in much
greater specificity and clinical information, im-
proved ability to measure health care sexvices, and
decreased need to include supporting documenta-
tion with claims. Advocacy received requests from
attendees at regional roundtables and stakeholders
submitting written regulatory reform comments,
asking that CMS restore certain ICD-9 codes because
some codes were inadvertently eliminated during
the trangition to YCD~10. This has resulted in {inan-
cial penalties for late submission of patient assess~
ments.

Advocacy has been following this issue for vears.

In fact the office filed a public comment letter on
November 3, 2003, when CMS published the 75
percent rule affecting fnpatient rehabilitation facil-
ities, asking that TMS reduce the regulatory burden
associated with the use of reimbursemernt codes,
Recently, Advocacy coramunicated the stakeholders’
ICD-9 regulatory reform suggestions to CMS. In the
2018 Inpatient Rehabilitation Facility Prospective
Payment System rule, CMS reversed certain ICD~10
diagnosis codes and removed a 25 percent payment
penalty for Jate patient assessment submissions.
These changes provide the relief requested by the
stakeholders in this situation.

Mitigation Policy;
Compensatory Mitigation Policy for Endangered and Threatened Wildlife and Plants

On November 21, 2016, the Fish and Wildiife Service
published an update to its Mitigation Policy. This
policy guides its recommendations on addressing
the adverse impacts of land and water developrents
on fish, wildlife, plants, and their habitats. The 2016
policy set a goal of net benefit for natural resources,
or at a minimum, no net loss, The agency stated that
it would apply a landscape~scale approach to miti-
gation, which would broadly inform more detalled
guldance in other areas in the future. The goals and
approach expressed in the umbrella policy were also
embodied in the agency’s policy on compensatory
raitigation under the Endangeved Species Act, which
it published on December 27, 2016,

Small entities stated that both the umbrelia miti~
gation policy and the Endangered Species Act policy
would increase costs and limit their ability to start,
expand, and operate thelr businesses due to costly
permitting and new mitigation requirements, They
stated that the guidance increased confusion and
that the agency should withdraw it in favor of guid-
ance that clarifies specific guidelines for conserva~
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tion plans, streamlines the process, and does away
with the untenable goal of no-net~loss for natural
TESOUTCES.

In response {o executive orders to reduce the private
sector regulatory burden, on November 6, 2017, the
Fish and Wildlife Service requested public comment
on these policies. On December 12, 2017, Advocacy
held a webinar with the agency to encourage specific
small business feedback After reviewing the public
comments, the agency announced on July 30, 2018,
that it would be withdrawing both policies, restoring
previous agency guidance, and removing the unten-
able goals for stnall businesses.
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Clarification of the Companion Care Rule

In 2015, the Department of Labor changed the
companion-care services exemption to minimum
wage and overtirne requirements undey the Fair
Labor Standards Act. Under the new rule, only those
employed by the family or household using these
services could use the exemption, and home care
agencies providing these services were required to
pay minimum wage and overtime to their workers,
Smal businesses across the country told Advocacy
that these changes would devastate thelr businesses,
and they reported business losses in general hour-
ly services. The rule made it almost impossible for
small home care companies to provide live-in care.

n 2018, Advocacy facilitated meetings between the
Department of Labor and small business represen-
tatives from the Private Care Association and the
National Association for Home Care and Hospice.
These prganizations sought to repeal the 2015 final
regulations. Tn addition, the Private Care Association
asked the agency to provide guidance stating that
registries are not employers under FLSA and subject
to these requirements. (These regisiries are com-
panies that facilitate matches between clients and
caregivers.) On July 13, 2018, the agency issued Field
Assistance Bulletin No. 2018-4, which reaffirmed its
position that registries are typically not employers
under the FLBA,

H-2B Visa Program

The H-2B visa program allows emplovers {acing a
shortage of US workers to hire temporary foreign
workers to complete non-agricultural jobs in sea-
sonal businesses, At almost every Advocacy regional
roundtable, small businesses have expressed con-
cern with the statutory Hmit of 66,000 H-2B work-
ers per year. In 2018, the Labor Department received
over twice that many applications in the first half of
the year.

In March 2018, President Trump signed into law a
spending hill which included a provision to allow

the Departments of Labor and Homeland Security
to raise the number of H-2B visas by over 60,000
extra workers. However, the agencies had to create
rulemakings to implement these numbers,

On April 14, 2018, Advocacy wrote a comment letter
to the agencies recommending that the agencies
authorize this increase. In May 2018, the agencies
published a final rule increasing the number of H-28
visas by 15,000 for one vear, allowing more small
businesses to take advantage of the program.

Estate Valuation

On August 4, 20186, the Internal Revenue Service
published a notice of proposed rulemaking concersn-
ing estate, gift, and generation-skipping transfer
taxes and restrictions on liquidation of an interest.
The notice included the elimination of maost of the
valuation discounts for businesses operating under
section 2704(b). On November 1, 2016, Advoca-

¢y submitted a public comment letter conveying
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small business concerns about the estate valuation
proposal. Small business stakeholders indicated

to Advocacy that the proposed regulations would
be such a large departure from current IRS policy
and industry practice that expensive new business
valuations would need to be comnpleted for closely
held businesses. Even more problematic for small
business owners, by eliminating valuation dis~
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counts, the proposed regulations would negatively
affect succession planning for many small busi~

nesses, As an example, the proposed regulations
would resulf in higher estate taxes on small family
businesses, possibly forcing them to either liquidate
the business or sell large or controlling interests to
non-family members.

On October 4, 2017, the Treasury Departiment an-
nounced recommended actions to withdraw, par-
tially revoke, or revise eight regulations identified as
posing an undue burden on taxpayers, which inciud-
ed withdrawing the proposed regulations under
section 2704 that would have eliminated valuation
discounts.

Airbag Regulatory Status Under RCRA

According to EPA, some undeployed airbag modules
and alrbag inflators are considered hazardous waste
under the Resource Conservation and Recovery Act
(RCRA) due to thelr reactive and ignitable charac-
teristics. As such, they are subject to EPA’s permit
requiremnents regarding the treatment, storage and
disposal of hazardous waste. According to EPA, the
deployment of the airbag removes the reactivity and
ignitability characteristics.

Defective or recalled airbags that have been removed
from vehicles present problems under RCRA. Small
businesses expressed confusion and frustration
with EPA's position. Advocacy has engaged with the
agency to address the small business concerns with
the treatment of alrbags under RCRA. On July 19,
2018, BPA issued a memorandurn providing clarifi-

Report on the Regulatory Flexibility Act

cation on the vegulatory status of undeployved airbag
modules and inflators. Also, in the memorandum,
EPA conternplated a future rulernaking to exempt
discarded alrbag modules and airbag inflators from
some RCRA regulatory requirements under certain
conditions.

Advocacy anticipates working with EPA on the po-
tential rulemaking to further address small business
issues regarding defective or recalled alrbags.

Site Visit, Florissant, Colo.

Advocacy staff members met
with rangers from the National
Park Service at the Florissant
Fossil Beds National Mpnument
in Colorado, This visit allowed
Advocacy staff to better
understand the on-the-ground
perspectives of agency staff.
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Once-in, Always-In

Under the Clean Air Act, the Environmental Protec-
tion Agency regulates the emissions of hazardous air
pollutants (HAPs) from industrial sources. Geney~
ally, EPA imposes the most stringent requirements
on major sources and less stringent requirements
Aany
small businesses are classified as major sources, and
under a 20~year~-old EPA policy known as “once-in
always-in,” a business has been unable to reduce its
emissions and be reclassified as an area source.

on smaller emitters, known as area souree

Small businesses have complained that this policy
fmposes significant costs while discouraging inno~
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vation and investiment that could reduce air emis-
sions, Small business representatives raised this as
aproblem in the SBREFA panels for the Mercury and
Alr Toxics Rule and the Brick industry Hazardous Air
Pollutants Rule, as well as in recent Advoracy regu-
latory reform roundtables.

On January 25, 2018, EPA reversed the policy. EPA
expects to codify the policy change in a rulemak-
ing in the near future. Small businesses will benefit
from this change slowly, as they imaplement changes
to their industrial processes to lower thelr uncon-
trolled emissions below the major source threshold.

Steam Electric Effluent Limitation Guidelines

The Steam Electric Effiuent Limitation Guidelines
affect hundreds of coal-fired power plants that are
required to upgrade their units to address water
potlution. Small businesses have raised this issue

as a concerts. In April 2017 Advocacy submitted a
regulatory petition to the Environmental Protection
Agency, asking it to reduce the stringency of the re~
quirements for small plants whose compliance costs
would be very high compared with the pollution
reduction achieved. EPA granted the petition in Au~
gust 2017, It subsequently extended the compliance

Regional Reguiatory
Reform Roundtable,
Casper, Wyo.

Advocacy staff members
listen to small business
feedback regarding the effects
of federal agency regulations
in Casper, Wyo. Small
Dbusiness owners expressed
concerns about the impact
that federal regulations have
on the ability of rural states,
like Wyoming, to grow their
economies and keep existing
businesses in the state.
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deadlines for the rule while it reconsiders the rule
requivements. Rule revisions could save small firms
hundreds of millions of dollars in annual costs.
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Small Business Size Standards, Fees Rule

The Environmental Protection Agency uses its own
small business definition for collecting fees and
providing exemptions from recordkeeping re-
quirements under the Toxic Substance Control Act
{TSCA). EPA’S definitions do not match the indus-
try-based small business standards established by
the Small Business Administration and which most
federal agencies use.

Arecurring concern expressed by small businesses
at Advocacy’s regional roundtables was that incon-
sistent small business definitions among federal
agencies create confusion and extra paperwork for
no apparent benefit. In addition, srnall businesses

noted that EPA's definition for small manufacturers
under TSCA was outdated and did not capture small
businesses as they exist today,

Advocacy engaged with the EFA and SBA to revise
EPA's small business size standards under TSCA,

On September 27, 2018, EPA signed its final rule on
the fee collecting rule under TSCA. The rule estab-
lished a fee schedule for a business that is required
to submit information to EPA under several sections
of TSCA. In this rule, EPA revised its small business
definition to align with the SBA’s small business
standards. The new definition will allow more small
businesses to gualify for a reduced fee.

Removing Barriers to Wireless Infrastructure Deployment

Small wireless carriers have told Advocacy that

the costs of certain environmental, historic, and
tribal reviews make the widespread deployment of
small-cell technology needed to launch 5G net-
works too costly. Under existing FCC regulations, a
company would have to conduct the same reviews
when installing a small~cell device as it would when
building a macro~cell tower. Some industry analysts
estimate that these reviews would impose over $1.5
billion in costs related to srnall-celt deployment.

The FCC initiated a proceeding in 2017 secking input
on reducing barriers to infrastructure deployment.
Advocacy submitted a letter to FCC highlighting
these concerns and commending the agency’s ef-
forts to reduce barriers for small businesses and ac-
celerate broadband deplovment. In March 2018, the
FCC finalized regulatory reforms that would exempt
small-cell deployment from most of these reviews.
This will help speed the deployment of next-gener-
ation wireless networks by reducing costs assoclated
with deployment.
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Appendix A

Text of the Regulatory Flexibility Act

he following text of the Regulatory
Flexibility Act of 1980, as amended,
is taken from Title 5 of the Unit~
ed States Code, sections 601612,
The Regulatory Flexibility Act was
originally passed in 1980 (P.L.
$6-354). The act was amended by the Small Busi~
ness Regulatory Enforcement Falrness Act of 1906
{P.L. 104~121), the Dodd-Frank Wall Street Reform
and Consumer Protection Act {P.L, 111-203), and the
Sniall Business JOBS Act of 2016 (PL. 111-240).

Congressional Findings and
Declaration of Purpose

(a) The Congress finds and declares that —

(1) when adopting regulations to protect the
health, safety and economic welfare of the Nation,
Federal agencies should seek to achieve statutory
goals as effectively and efficiently as possible with-
out imposing unnecessary burdens on the public;

(2) laws and regulations designed for application
to large scale entities have been applied uniformiy
to small businesses, small organizations, and small
governmental jurisdictions even though the prob-
tems that gave rise to gow:mu‘m’at action may not
have been caused by those smaller entities;

{3) uniform Federal regulatory and reporting
requirements have in numerous instances imposed
unnecessary and disproportionately burdensome
demands including legal, accounting and consulting
costs upon small businesses, small organizations,
and small governmental jurisdictions with Hmited
TRSOUICES;

{4) the failure to recognize differences in the scale
and resources of regulated entities has in numer-
cus instances adversely affected competition in the
marketplace, discouraged innovation and restricted
fmprovements in productivity;
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{5) unnecessary regulations create entry barriers
i many industries and discourage potential entre-
preneurs from introducing beneficial products and
PrOCESSes;

(&) the practice of treating all regulated business
es, organizations, and governmental jurisdictions as
equivalent may lead to inefficient use of regulatory
urees, enforcement problems and, in
some cases, to actions inconsistent with the legis-
lative intent of health, safety, envirorinental and
econonic welfare legislation;

agency

{7) alternative regulatory approaches which do
not conflict with the stated objectives of appli-
cable statutes may be available which minimize
the significant economic impact of rules on small
businesses, small organizations, and small govern-
mental jurisdictions;

(8) the process by which Federal regulations
are develpped and adopted should be reformed to
veguire agencies to solicit the ideas and comments
of small businesses, small organizations, and small
governmental jurisdictions to examine the impact of
proposed and existing rules on such entities, and to
review the continued need for existing rules.

(b} It is the purpose of this Act {enacting this
chapter and provisions set out as notes undex this
section] to establish as a principle of regulatory is-
suance that agencies shall endeavor, consistent with
the objectives of the rule and of applicable statutes,
to fit regulatory and informational requirements
1o the
governmental jurisdictions subject to regulation. To
achieve this principle, agencies are required to solic~
it and consider flexible regulatory propesals and to
explain the rationale for their actions to assure that
such proposals are given serious consideration.

ale of the businesses, organizations, and
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Regulatory Flexibility Act

§ 601 Definitions

§ 602 Regulatory agenda

§ 603 Initial regulatory flexibility analysis

§ 604 Final regulatory flexibility analysis

§ 605 Avoidance of duplicative or unnecessary
analyses

# 606 Effect on other law

§ 607 Preparation of analyses

§ 608 Procedure for waiver or delay of completion
§ 609 Procedures for gathering comments

§ 610 Periodic review of rules

§ 611 Judicial review

§ 612 Reports and intervention rights

§ 601, Definitions

For purposes of this chapter—

(1} the term “agency” means an agency as de~
fined in section 551{1) of this title;

{2} the term “rule” means any rule for which
the agency publishes a general notice of proposed
rulemaking pursuant to section {b) of this title,
or any other law, including any rule of general
applicability governing Federal grants to State and
local governments for which the agency provides
an opportunity for netice and public comment,
except that the term “rule” does not include a rule
of particular applicability relating to rates, wages,
corporate or financial structures or reorganizations
thereof, prices, facilities, appliances, services, or
allowances therefor or to valuations, costs oy ac-
counting, or practices relating to such rates, wages
structures, prices, appliances, services, or allowanc-

25}

{3} the term “small business” has the same
meaning as the term “small business concern”
under section 3 of the Small Business Act, unlessan
agency, after consultation with the Office of Advo~
cacy of the Small Business Administration and after
opportunity for public comment, establishes one or
more definitions of such term which are appropriate
to the activities of the agency and publishes such
definition(s) in the Federal Register;

(4) the term “small organization” means any
not-for-profit enterprise which is independently
owned and operated and is not dominant in its field,
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unless an agency esiablishes, after opportunity for
public comyment, one or more definitions of such
term which are appropriate to the activities of the
agency and publishes such definition(s) in the Fed-
eral Register;

(5) the term “small governmental jurisdiction”
means governments of cities, counties, towns,
townships, villages, school districts, or special dis-
tricts, with a population of less than fifty thousand,
unless an agency establishes, after opportunity for
public comment, one or more definitions of such
term which are appropriate to the activities of the
agency and which are based on such factors as loca-
tion in rural or sparsely populated areas or limited
revenues due to the population of such jurisdiction,
and publishes such definition(s) in the Federal Reg-~
ister;

(6) the term “small entity” shall have the same
raeaning as the terms “small business,” “small or-
ganization” and “small governmental jurisdiction”
defined in paragraphs (3), (4) and (5) of this section;
and

{7} the term “collection of information” —

{4} means the obtaining, causing to be obtained,
soliciting, or requiring the disclosure to third parties
or the public, of facts or opinions by or for an agen-
cy, regardless of form or format, calling for either —

{1} answers to identical guestions posed to, or
identical reporting or recordkeeping requirements
imposed on, 10 or more persons, other than agen-
cies, instrumentalities, or employees of the United
States; or

(it} answers to guestions posed to agencies, in-
strumentalities, or employees of the United States
which are to be used for general statistical purposes;
and

(8) shall not include a collection of information
described under section 3518(0)(1) of title 44, United
States Code,

(8) Recordkeeping requirernent — The term
“recordkeeping requirement” means a requirement
imposed by an agency on persons to maintain spec-
ified records.
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§ 602. Regulatory agenda

(a) During the months of October and April of
each year, each agency shall publish in the Federal
Register a regulatory flexibility agenda which shall
contain —

(1) a brief description of the subject area of any
rule which the agency expects to propose ot pron
gate which is likely to have a significant economic
impact on a substantial nurnber of small entities;

{2) a surmmary of the nature of any such rule
under consideration for each subject area listed in
the agenda pursuant to paragraph (1), the objectives
and legal basis for the issuance of the rule, and an
approximate schedule for completing action onany
rule for which the agency has issued a general notice
of proposed rulemaking, and

{3} the name and telephone mumber of an agency
official knowledgeable concerning the items lsted
in paragraph {1).

(b} Fach regulatory flexibility agenda shall be
transmitted to the Chief Counsel for Advocacy of the
Sraall Business Administration for comment, f any.

{¢} Fach agency shall endeavor to provide notice
of each regulatory flexibility agenda to small entities
or their representatives through direct notification
or publication of the agenda in publications likely to
be obtained by such small entities and shall invite
comrnents upon each subject area on the agenda.

(d) Nothing in this section precludes an agerncy
from considering or acting on any matter not in~
cluded in a regulatory flexibility agenda, or requires
an agency to consider or act on any matter listed in
such agenda.

§ 603, Initial regulatory flexibility
analysis

{a) Whenever an agency is required by section 553
of this title, or any other law, to publish general no-
tice of proposed rulemaking for any proposed rule,
or publishes a notice of proposed rulemaking for an
interpretative rule involving the internal revenue
laws of the United States, the agency shall prepare
and make available for public comment an initial
regulatory flexibility analysis. Such analysis shall
describe the impact of the proposed rule on small
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entities. The initial regulatory flexibility analysis or
a sumimary shall be published in the Federal Register
at the time of the publication of general notice of
proposed rulemaking for the rule. The agency shall
transmit a copy of the initial regulatory flexibility
analysis to the Chief Counsel for Advocacy of the
Small Business Administration. In the case of an
interpretative rule involving the internal revenue
taws of the United States, this chapter applies to
interpretative rules published in the Federal Register
for codification inthe Code of Federal Regulations,
but only to the extent that such interpretative rules
impose on small entities a collection of Information
requirement,

{b) Fach initial regulatory flexibility analysis
required under this section shall contain —

(1) a description of the reasons why action by the
agency is being considered;

{2} a succinet statement of the objectives of, and
legal basis for, the proposed rule;

(3) a description of and, where feasible, an esti-
mate of the number of small entities to which the
proposed rule will apply;

{4 a description of the projected reporting,
recordkeeping and other compliance requirements
of the proposed rule, Including an estimate of the
classes of small entities which will be subject to the
requirement and the type of professional skills nec-
essary for preparation of the report or record;

{5} an identification, to the extent practicable, of
all relevant Federal rules which may duplicate, over-
lap or conflict with the proposed rule.

(r}y Each initial regulatory fexibility analysis shall
also contain a description of any significant alter-
natives to the proposed rule which accomplish the
stated objectives of applicable statutes and which
minimize any significant economic impact of the
proposed rule on small entities. Consistent with the
stated objectives of applicable statutes, the analysis
shall discuss s

ignificant alternatives such as —

{1} the establishment of differing compliance or
reporting requirements or timetables that take into
account the resources available to small entities;
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{2 the clarification, consolidation, or simplifi-
cation of cornplance and reporting
under the rule for such smail entities;

requirements

{3) the yse of performance rather than design
standards; and

{4) an exemption from coverage of the rule, oy
any part thereof, for such small entities.

{dy {1) For acovered agency, as defined in
section 609(d)}(2), each inftial regulatory flexibility
analysis shall include a description of —

(A) any projected increase in the cost of credit for
small entities;

(B) any significant alternatives to the proposed
rule which accomplish the stated objectives of ap~
plicable statutes and which minimize any increase in
the vost of credit for small entities; and

(C) advice and recommendations of representa~
tives of saall entities relating to Issues described in
subparagraphs (A) and (B) and subsection (b).

(2) A covered agency, as defined in section 609{d)
(2), shall, for purposes of complying with paragraph
e~

(A) identify representatives of small entities in
consultation with the Chief Counsel for Advocacy of
the Small Business Administration; and

{8} collect advice and recommendations from the
representatives identified under subparagraph (A)
relating fo issues described in subparagraphs (A)
and (B) of paragraph (1) and subsection {b).

§ 604, Final regulatory flexibility
analysis

(a) When an agency promulgates a final rule
under section 5573 of this title, after being required
by that section or any other law to publish a general
notice of proposed rulemaking, or promulgates a
final interpretative rule involving the internal reve-
nue laws of the United States as described in section
603(a), the agency shall prepare a final regulatory
flexibility analysis. Each final regulatory flexibility
analysis shall contain —

1. 8o inoriginal Two paragraphs (6} were enacted.
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(1) a statement of the need for, and objectives of,
the rule;

{2} a statement of the significant issues raised by
the public comments in response to the initial regu-
latory flexibility analysis, a staterment of the assess-
ment of the agency of such issues, and a statement
of any changes made in the proposed rule as a result
of such comments;

{3) the response of the agency t¢ any comments
filed by the Chief Counsel for Advocacy of the Small
Business Administration in response o the pro-
posed rule, and a detailed statement of any change
made to the proposed rule in the final rule as a result
of the comments;

(4) a description of and an estimate of the num-
ber of small entities to which the rule will apply or
an explanation of why no such estimate is available;

(5) a description of the projected reporting,
recordieeping and other compliance requirements
of the rule, including an estimate of the classes of
small entities which will be subject to the require-
ment and the type of professional skills necessary
for preparation of the report or record;

(6) a description of the steps the agency has taken
to minimize the significant economic impact on
small entities consistent with the stated objectives
of applicable statutes, including a statement of the
factual, policy, and legal reasons for selecting the
alternative adopted in the final rule and why each
one of the other significant alternatives to the rule
considered by the agency which affect the impact on
small entities was rejected;

{6) for a covered agency, as defined in section
$09(d){2), a description of the steps the agency has
taken to minimize any additional cost of credit for
small entities.

{b) The agency shall malke copies of the final reg~
ulatory flexibility analysis avallable to members of
the public and shall publish in the Federal Register
such analysis or a sunumary thereof.
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§ 605, Avoidance of duplicative or
unnecessary anatyses

(a) Any Federal agency may perform the analyses
required by sections 602, 603, and 604 of this title
in conjunction with or as a part of any other agenda
or analysis reguired by any other law if such other
analysis satisfies the provisions of such s

ons,

{b) Sections 603 and 604 of this title shall not
apply to any proposed or final rule if the head of the
agency certifies that the rule will not, if promulgat~
ed, have a significant economic frnpact on a sub~
stantial number of small entities, If the head of the
agency makes a certification under the preceding
sentence, the agency shall publish such certification
in the Federal Register at the time of publication
of general notice of proposed rulemaking for the
rule or at the time of publication of the final vule,
along with a statement providing the factual basis
for such certification. The agency shall provide such
certification and statement to the Chief Counsel for
Advocacy of the $Small Business Administration.

{¢) In order to avoid duplicative action, an agency
may consider a series of closely related rules as one
rule for the purposes of sections 603, 603, 604 and
610 of this title,

§ 606, Effect on other law

The requirements of sections 603 and 604 of this
title do not alter in any manner standards otherwise
applicable by law to agency action,

§ 607. Preparation of analyses

In complying with the provisions of sections 603
and 604 of this title, an agency may provide eithera
quantifiable or numerical description of the effects
of a proposed rule or alternatives to the proposed
rule, or more general descriptive statements if
quantification is not practicable or reliable.

§ 608. Procedure for waiver or
delay of completion

(a) An agency head may waive or delay the com~
pletion of some or all of the requirements of section
603 of this title by publishing in the Federal Reg-
ister, not later than the date of publication of the
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final rule, a written finding, with reasons therefor,
that the final rule is being promulgated in response
to an emergency that makes compliance or timely
compliance with the provisions of section 603 of this
title impracticable.

{b) Except as provided in section 605(b), an
agency head may not waive the requirements of
section 604 of this title. An agency head may delay
the completion of the requivements of section 604 of
this title for a perind of not more than one hundred
and eighty days after the date of publication inthe
Federal Register of a final rule by publishing in the
Federal Register, not later than such date of publi~
cation, a written finding, with reasons therefor, that
the final rule is being promuigated in response to an
emergency that makes timely compliance with the
provisions of section 604 of this title impracticable.
if the agency has not prepared a final vregulatory
analysis pursuant to section 604 of this title within
one hundred and eighty days frora the date of pub-
lication of the final rule, such rule shall lapse and
have no effect. Such rule shall not be repromulgated
until a final regulatory flexibility analysis has been
completed by the agency.

§ 609. Procedures for gathering
comments

{a) When any rule Is promulgated which will have
a significant economic impact on a substantial num-
ber of small entities, the head of the agency pro-
mulgating the rule or the official of the agency with
statutory responsibility for the promulgation of the
rule shall assure that small entities have been given
au opportunity to participate in the rulemaking for
the rule through the reasonable use of techniques
such ag—-

(1) the inclusion In an advance notice of proposed
rulemaking, if issued, of a statement that the pro~
posed rule may have a significant econornic effect on
a substantial number of small entities;

{2) the publication of general natice of praposed
rulemaking in publications likely to be obtained by
small entities;

(3) the divect notification of interested smail
entities;
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(4) the conduct of open conferences or pub-
lic hearings concerning the rule for small entities
including seliciting and receiving comments over
computer networks; and

{5) the adoption or modification of agency pro-
cedural rules to reduce the cost or complexity of
participation in the rulemaking by small entities,

() Prior to publication of an initial regulatory
flexibility analysis which a covered agency is re-
quired to conduct by this chapter—

{1} a covered agency shall notify the Chief Counsel
for Advocacy of the Small Business Administration
and provide the Chief Counsel with information on
the potential impacts of the proposed rule on small
entities and the type of small entities that might be
affected;

{2} not later than 15 days after the date of receipt
of the materials described in paragraph (1), the Chief
Counsel shall identify individuals representative of
affected small entities for the purpose of obtaining
advice and recommendations from those individuals
about the potential impacts of the proposed rule;

(3} the agency shall convene a review panel for
such rule consisting whoelly of full time Federal
employees of the office within the agency re
ble for carrying out the proposed rule, the Office of
Information and Regulatory Affairs within the Office
of Management and Budget, and the Chief Counsel;

onsi-

(4) the panel shall review any material the agency
has prepared in connection with this chaptey, in-
cluding any draft proposed rule, collect advice and
recommendations of each individual small entity
representative identified by the agency after con-
sultation with the Chief Counsel, on issues related to
subsections 603(b), paragraphs (3}, {4) and {5) and
603(¢);

{5) not later than 60 days after the date a cov—
eved agency convenes a review panel pursuant to
paragraph (3}, the review panel shall report on the
cormments of the small entity representatives and its
findings as o issues related to subsections 603(b),
paragraphs (3}, (4) and (5) and 603{c}, provided
that such report shall be made public as part of the
rulemaking record; and

{6) where appropriate, the agency shall modify
the proposed rule, the initial regulatory flexibility

54

FY 2018

analysis or the decision on whether an initial regu-
latory flexibility analysis is required.

{c} An agency may in its discretion apply subsec-
tion {b) to rules that the agency intends to certify
under subsection 605(h), but the agency believes
may have a greater than de minimis impact ona
substantial number of small entities.

{d) For purposes of this section, the term “cov-
ered agency” means

(1) the Enwvironmental Protection Agency,

{2} the Consumer Financial Protection Bureau of
the Federal Reserve System, and

(3) the Occupational Safety and Health Adminis-
tration of the Department of Labor.

{e) The Chief Counsel for Advocacy, in consul~
tation with the individuals identified in subsection
(b)(2), and with the Administrator of the Office of
Information and Regulatory Affairs within the Office
of Management and Budget, may walve the require-~
ments of subsections (b)(3), (034), and (b){(8) by
including in the rulemaking record a written find-
ing, with reasons therefor, that those requirements
would not advance the effective participation of
small entities in the ruleraking process. For pur-
poses of this subsection, the factors to be considered
in making such a finding are as follows:

(1) In developing a proposed rule, the extent to
which the covered agency consulted with individuals
representative of affected small entities with respect
to the potential impacts of the rule and took such
concerns into consideration.

(2) Special circumstances requiring prompt issu~
ance of the rule.

{3) Whether the requirements of subsection {b)
would provide the individuals identified in subsec~
tion (b){2) with a competitive advaniage relative to
other small entities,

§ 610, Periodic review of rules

(a) Within one hundred and eighty days after
the effective date of this chapter, each agency shall
publish in the Federal Register a plan for the periodic
review of the rules issued by the agency which have
ot will have a significant economic bnpact upon a
substantial number of snall entities. Such plan may

Report on the Regulatory Flexibility Act



be amended by the agency at any time by publishing
the revision in the Federal Register. The purpose of
the review shall be to determine whether such rules
should be continued without change, or should be
amended or rescinded, consistent with the stated
objectives of applicable statutes, to minimize any
significant economic impact of the rules upon a
substantial number of such small entities. The plan
shall provide for the review of all such agency rules
existing on the effective date of this chapter with~
in ten years of that date and for the review of such
rules adopted after the effective date of this chapter
within ten years of the publication of such rules as
the final rule. If the head of the agency determines
that completion of the review of existing rules is not
feasible by the established date, he shall so certify
in a statement published in the Federal Register and
may extend the completion date by one yearata
time for a total of not more than five years.

(b} In reviewing rules to minimize any significant
economic impact of the rule on a substantial num-
ber of small entities in a manner consistent with the
stated objectives of applicable statutes, the agency
shall consider the following factors—

{1} the continued need for the rule;

{2) the nature of complaints or comments re-
ceived concarning the rule from the public;

(3) the complexity of the rule;

(4) the extent to which the rule overlaps, dupli~
cates or conflicts with other Federal rules, and, to
the extent feasible, with State and local governmen-
tal rules; and

(5) the length of time since the rule has been
evaluated or the degree to which technology, eco~
nomic conditions, or other factors have changed in
the area affected by the rule.

{c) Each year, each agency shall publish in the
Federal Register a list of the rules which have a sig-
nificant economic impact on a substantial number
of smaall entities, which are to be reviewed pursuant

to this section during the succeeding twelve months.

The list shall include a brief description of each rule
and the need for and legal basis of such rule and
shall invite public comment upon the rule.
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§ 611. Judicial review

(a)

(1) For any rule subject to this chapter, a small
entity that is adversely affected or aggrieved by final
agency action is entitled to judicial review of agency
compliance with the requirements of sections 601,
604, 605(b), 608(b), and 610 in accordance with
chapter 7. Agency compliance with sections 607 and
§09{a) shall be judicially reviewable in connection
with judicial review of section 604.

(2) Each court having jurisdiction to review such
rule for compliance with section 553, or under any
other provision of law, shall have jurisdiction to re-
view any claims of noncompliance with sections 601,
604, 605(b), 608(b), and 610 in accordance with
chapter 7. Agency compliance with sections 607 and
60g(a) shall be judicially reviewable in connection
with judicial review of section 604.

(3) {A) A small entity may seek such review
during the period beginning on the date of final
agency action and ending one year later, except that
where a provision of law requires that an action
challenging a final agency action be commenced
before the expiration of one year, such lesser petiod
shall apply to an action for judicial review under this
section.

(B) In the case where an agency delays the issu-
ance of a final regulatory flexibility analysis pursu-
ant to section 608(b) of this chapter, an action for
indicial review under this section shall be filed not
later than—

(i) one year after the date the analysis is made
available to the public, or

(i) where a provision of law requires that an ac-
tion challenging a final agency regulation be com-
menced before the expiration of the 1-year period,
the number of days specified in such provision of
law that is after the date the analysis {s made avail-
able to the public.

{4) In granting any relief in an action under this
section, the court shall order the agency to take
corvective action consistent with this chapter and
chapter 7, including, but not timited to —

{4) remanding the rule to the agency, and

55



244

{B) deferring the enforcement of the rule against
small entities unless the court finds that continued
enforcement of the rule is in the public interest,

(5) Nothing in this subsection shall be construed
to limit the authority of any court to stay the effec-
tive date of any rule or proviston thereof under any
other provision of law or to grant any other relief in
addition to the requirements of this section.

{b) In an action for the judicial review of a rule,
the regulatory flexibility analysis for such rule,
including an analysis prepared or corrected pursu~
ant to paragraph (a)(4), shall constitute part of the
entire record of agency action in connection with
such review.

{r) Compliance or noncompliance by an agency
with the provisions of this chapter shall be subject to
judicial review only in accordance with this section,
{d) Nothing in this section bars judicial review of any
other impact staterment ov similar analysis required
by any other law if judicial review of such statement
or analysis is otherwise permitted by law.

§ 612, Reports and intervention
rights

{a) The Chief Counsel for Advocacy of the Small
Business Administration shall monitor agency com-
pliance with this chapter and shall report at least
annually thereon to the President and to the Com-~
mittees on the Judiclary and Small Business of the
Senate and House of Representatives,

(b} The Chief Counsel for Advocacy of the Small
Business Administration is authorized to appear as
amicus curiae in any action brought in a court of the
United States to review a rule, In any such action,
the Chief Counsel is authorized to present his or her
views with respect to compliance with this chapter,
the adequacy of the rulemaking record with respect
o srall entities and the effect of the rule on small
entities,

{c) A court of the United States shall grant the
application of the Chief Counsel for Advocacy of the
Small Business Administration to appear in any such
action for the purposes described in subsection {(b).
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Appendix B

Executive Order 13272: Proper Consideration
of Small Entities in Agency Rulemaking

Executive Order of August 13, 2002

By the authority vested in me as President by the
Constitution and the laws of the United States of
Arnerica, it is hereby ordered as follows:?

Section 1. General Requirements. Fach agency

shall establish procedures and policies to promote
compliance with the Regulatory Flexibility Act, as
amended (5 U.8.C. 601 et seq.) {the “Act’). Agencies
shall thoroughly review draft rules to assess and
take appropriate account of the potential impact on
small businesses, small governmental juvisdictions,
and small organizations, as provided by the Act. The
Chief Counsel for Advocacy of the Small Business
Administration {(Advocacy) shall remain available to
advise agencies in performing that review consistent
with the provisions of the Act.

Sec, 2. Responsibilities of Advocacy. Consistent with
the requirements of the Act, other applicable law,
and Executive Order 12866 of September 30,1993, as
amended, Advocacy:

{a) shall notify agency heads from time to time of
the requirements of the Act, including by issuing
notifications with respect to the basic requirements
of the Act within 90 days of the date of this order;

(b) shall provide training to agencies on compliance
with the Act; and

(¢} may provide comment on draft rules to the
agency that has propesed or intends to propose the
rules and to the Office of Information and Regula~

2 &7 FR 53460 www federalregister.gov/documents/2o02/08A8/02-

cy-rutemeking
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Bxoseproper-conskieration-of-

tory Affairs of the Office of Managerment and Budget
{DIRA).

Sec. 3. Responsibilities of Federal Agencles. Consis-
tent with the requirements of the Act and applicable
law, agencies shall:

{a) Within 180 days of the date of this order, issue
written procedures and policies, consistent with the
Act, to ensure that the potential impacts of agencies’
draft rules on small businesses, small governmental
jurisdictions, and small organizations are properly
considered during the nilemaking process. Agency
heads shall submit, no later than 9o days from the
date of this oxder, their written procedures and pol-
icies to Advocacy for comment, Prior to issuing final
procedures and policies, agencies shall consider any
such comments received within 60 days from the
date of the submission of the agencies’ procedures
and policies to Advocacy. Except to the extent oth-
erwise specifically provided by statute or Executive
Order, agencies shall make the final procedures and
policies available to the public through the Internet
or other easily accessible means;

(b) Notify Advocacy of any draft rules that may
have a significant economic impact on a substantial
number of small entities under the Act. Such noti-
ficatipns shall be made {i) when the agency submits
adraft rule to OIRA under Executive Order 12866

if that order requires such submission, or (1) i no
submission to OIRA is sp required, at a reasonable
time prior to publication of the rule by the agency;
and

small-eatit
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(¢) Give every appropriate consideration fo any United States, its departients, agencies, or oth-
comments provided by Advocacy regarding a draft er entities, its officers or employees, or any other
rule, Consistent with applicable law and appropriate person,

protection of executive deliberations and legal priv-

ileges, an agency shall include, in any explanation or George W. Bush

discussion accompanying publication in the Federal

Register of a final rule, the agency's response 16 any THE WHITE HOU

written comments submitted by Advocacy on the August 13, 2002,

proposed rule that preceded the final rule; provided,

however, that such inclusion is not required if the Filed 08-15-02; 845 am]

head of the agency certifies that the public interest {¥R Doc. 02-21056

is not served thereby.
Billing code 3195~01-P
Agencies and Advocacy may, to the extent permitted
by law, engage in an exchange of data and research,
as appropriate, to foster the purposes of the Act.

Sec, 4. Definitions, Terms defined in section 6ot
of title 5, United States Code, including the term
“agency,” shall have the same meaning in this
order.

Sec, 5. Preservation of Authority, Nothing in this
order shall be construed to impalr or affect the
authority of the Administrator of the Small Busi~
ness Administration to supervise the Small Business
Administration as provided in the first sentence of
section 2(b)(1) of Public Law 85-09536 (15 UL
633(bX 1

Sec. 6. Reporting. For the purpose of promoting
compliance with this order, Advocacy shall submit
areport not less than annually to the Director of the
Office of Management and Budget on the extent of
compliance with this order by agencies.

Sec. 7. Confidentiality. Consistent with existing law,
Advocacy may publicly disclose information that it
receives from the agencies in the course of carrying
out this order only to the extent that such informa-
tion already has been lawfully and publicly disclosed
by OIRA or the relevant rulemaking agency.

Sec. 8, judicial Review. This order is intended only
to improve the internal management of the Feder-
al Government. This order is not intended to, and
does not, create any right or benefit, substantive or
procedural, enforceable at law or equity, against the
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Appendix C

Executive Order 13771: Reducing Regulation
and Controlling Regulatory Costs

Executive Order of January 30, 2017
By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including the Budget and Accounting Act
of 1921, as amended (31 U.8.C. 1101 et sag ), section
1105 of title 31, United States Code, and section 301
of title 3, United States Code, it is hereby ordered as
follows:?

Section 1. Purpose. It is the policy of the executive
branch to be prudent and financially responsible
in the expenditure of funds, from both public and
private sources. In addition to the management of
the direct expenditure of taxpayer dollars through
the budgeting process, it is essential to mana
costs associated with the governmental imposition
of private expenditures required to comply with
Federal regulations. Toward that end, it is mportant
that for every one new regulation issued, at least
two prior regulations be identified for elimination,
and that the cost of planned regulations be pru-
dently managed and controlled through a budgeting
process,

o the

Sec. 2. Regulatory Cap for Fiscal Year 2017. (a)
Unless prohibited by law, whenever an executive
department or agency {agency) publicly proposes
for natice and comment or otherwise promulgates a
new regulation, it shall identify at least two existing
regulations to be repealed.

{b) For fiscal year 2017, which is in progress, the
heads of all agencies are divected that the total
incremental cost of all new regulations, including
repealed regulations, to be finalized this year shall
be no greater than zero, unless otherwise required

3 82 FR 9330 www federairegisier
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by law or consistent with advice provided in writing
by the Director of the Office of Management and
Budget (Director).

{¢) In furtherance of the requirement of subsec~
tion (a) of this section, any new incremental costs
associated with new regulations shall, to the ex-
tent permitted by law, be offset by the elimination
of existing costs associated with at least two prior
regulations. Any agency eliminating existing costs
associated with prior regulations under this subsec-
tion shall do so in accordance with the Administra-
tive Procedure Act and other applicable law.

(d) The Director shall provide the heads of agencies
with guidance on the implementation of this section.
Such guidance shall address, among other things,
processes for standardizing the measurement and
estimation of regulatory costs; standards for deter-
mining what qualifies as new and offsetting regula-
tions; standards for determining the costs of exist-
ing regulations that are consideved for elimination;
processes for accounting for costs in different fiscal
years; methods to oversee the issuance of rules with
costs offset by savings at different times or different
agencies; and emergencies and other circumstances
that might justify individual walvers of the require-
ments of this section, The Director shall consider
phasing in and updating these requirements,

Sec. 3. Annual Regulatory Cost Submissions to the Office
of Management and Budget. (a) Beginning with the
Regulatory Plans (required under Executive Order
128656 of September 30,3993, as amendad, or any
successor order) for fiscal vear 2018, and for each
fiscal year thereafter, the head of each agency shall

latton-and-contro
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identify, for each regulation that increases incre-
mental cost, the offsetting regulations described in
section 2(c) of this order, and provide the agency’s
best approxdmation of the total costs or savings
associated with each new regulation or repealed
regulation.

(b} Each regulation approved by the Director during
the Presidential budget process shall be inchuded

in the Unified Regulatory Agenda required under Ex-
ecutive Order 12866, as amended, or any successor
order.

(c) Unless otherwise required by law, no regulation
shall be issued by an agency if it was not included

on the most recent version or update of the pub-
lished Unified Regulatory Agenda as required under
Executive Order 128646, as amended, or any succes-
sor order, unless the issuance of such regulation was
approved in advance in writing by the Divector.

{d) During the Presidential budget process, the Di-
rector shall identify to agencies a total amnount of e~
cremental costs that will be allowed for each agency
in issuing new regulations and repealing regulations
for the next fiscal year. No regulations exceeding

the agency’s total incremental cost allowance will
be permitted in that fiscal year, unless required by
law or approved in writing by the Director. The total
incremental cost allowance may allow an increase or
require a reduction in total regulatory cost.

{e) The Director shall provide the heads of agencies
with guidance on the implementation of the re-
quirements in this section.

Sec. 4. Definition. For purposes of this order the

term “regulation” or “rule” means an agency state~
ment of general or particular applicability and future
effect designed to implement, interpret, ov preseribe
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law or policy or to describe the procedurs or practice
requirements of an agency, but does nat include:

(a) regulations issued with respect to a military,
national security, or foreign affairs function of the
United Siates;

{b) regulations related to agency organization,
management, or personnel; or

(c) any other category of regulations exempted by
the Director.

Seq. 5, General Provisions. (a) Nothing in this order
shall be construed to impair or otherwise affect:
(i) the authority granted by law to an executive
department or agency, or the head thereof; ar
(i1) the functions of the Director relating to bud-
getary, administrative, or legislative proposals,

(b} This order shall be implemented consistent with
applicable law and subject to the availability of ap-
propriations.

(c) This order is not intended to, and does not, ¢re~
ate any right or benefit, substantive or procedural,
enforceable af law or in equity by any party against
the United States, its departments, agencies, or en~
tities, its officers, employees, or agents, or any other
DErsOn.

Donald I Tramp

THE WHITE HOUSE,
January 30, 2017,

Filed 2-2-~17; 11
{FR Doc. 2617~

Billing code 3295-F7-P
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Executive Order 13777: Enforcing the

Regulatory Reform Agenda

Executive Order of February 24, 2017
By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and in order to lower regulatory bur-
dens on the American people by implementing and
enforcing regulatory reform, it is heveby ordered as
follows:

Section 1. Policy. 1t is the pelicy of the United States
to alleviate unnecessary regulatory burdens placed
on the American people.

Sec. 2, Regulatory Reform Officers. {a) Within 60
days of the date of this order, the head of each
agency, except the heads of agencies receiving
walvers under section 5 of this order, shall designate
an agency official as its Regulatory Reform Officer
{RRO). Each RRO shall oversee the implementa-
tion of regulatory reform initiatives and policies to
ensure that agencies effectively carry out regulatory
reforms, consistent with applicable law. These ini-
tiatives and policies include
(1) Executive Order 13771 of January 30, 2017
(Reducing Regulation and Controlling Regulatory
Costs}, regarding offsetting the number and cost
of new regulations;
(i) Executive Order 12866 of September 30, 1993
(Regulatory Planning and Review), as amended,
regarding regulatory planning and review;
(ii}) section 6 of Executive Order 13563 of lanuary
18, 2011 (Improving Regulation and Regulatory
Review), regarding retrospective review; and
(iv) the termination, consistent with applicable
law, of programs and activities that derive from
or implement Executive Orders, guidance docu~
ments, policy memoranda, rule interpretations,
and similar documents, or relevant portions
thereof, that have been rescinded.

L wwwfedernlregister.gov/documents/
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(b} Each agency RRO shall periodically report to
the agency head and regularly consult with agency
leadership.

See, 3. Regulatory Reform Task Forces. (a) Fach
agency shall establish a Regulatory Reform Task
Force composed of:
(1) the agency RRO;
(ii) the agency Regulatory Policy Officer desig~
nated under section 6{a)(2) of Executive Order
12866;
(iil) a representative from the agency’s central
policy office or equivalent central office; and
(iv) for agencies listed in section 901(b){(1) of title
31, United States Code, at least three addition-
al sentor agency officials as determined by the
agency head.

(b) Unless otherwise designated by the agency head,
the agency RRO shall chaly the agency’s Regulatory
Reform Task Force,

¢) Each entity staffed by officials of mulitiple
agencies, such as the Chief Acquisition Officers
Council, shall form a joint Regulatory Reform Task
F onposed of at least one official described in
subsection {a} of this section from each constitu-
ent agency’s Regulatory Reform Task Force. Joint
Regulatory Reform Task Forces shall implement this
order in coordination with the Regulatory Reform
Task Forces of their members’ respective agencies.

(d) Each Regulatory Reform Task Force shall eval-
uate existing regulations {as defined in section 4 of
Executive Order 13770 and make recommendations
to the agency head regarding their repeal, replace~
ment, or modification, consistent with applicable

Hory-reform-agenda
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law. At a minbmum, each Regulatory Reform Task
Foyce shall attenpt to identify regulations that:
{i} eliminate jobs, or inhibit job creation,;
(i1} are outdated, unnecessary, or ineffective;
{111} impose costs that exceed benefits;
iise
es and

{iv} create a serious inconsistency or othe
interfere with regulatory reform initiativ
policies;

(v} are inconsistent with the requirements of sec-
tion 515 of the Treasury and General Government
Appropriations Act, 2001 (44 U.S.C. 3516 note), or
the guidance issued pursuant to that provision,

in particular those regulations that rely in whole
or in part on data, information, oy methods that
are not publicly available or that are insufficiently
transparent to meet the standard for reproduc-~
ihility; or

{vi) derive from or implement Executive Orders or
other Presidential directives that have been sub-
sequently rescinded or substantially modified.

(e) In performing the evaluation described in sub~
section (d) of this section, each Regulatory Reform
Task Force shall seek input and other assistance, as
permitted by law, from entities significantly affected
by Federal regulations, including State, local, and
tribal governments, small businesses
non-governmental organizations, and trade associ-
ations.

CONSUIMers,

{f) When implementing the regulatory offsets
vequired by Executive Order 13771, each agency
head should prioritize, to the extent permitted by
law, those regulations that the agency’s Regulatory
Reform Task Force has identified as being outdated,
unnecessary, or ineffective pursuant to subsection
{d){(ii} of this section,

(g} Within 90 days of the date of this order, and on a
schedule determined by the agency head thereafter,
each Regulatory Reform Task Porce shall provide
a report to the agency head detafling the agency's
progress toward the following goals:
(i) improving implementation of regulatory re~
form initiatives and policies pursuant to section 2
of this order; and

62
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(i) identifying regulations for vepeal, replace-
ment, or modification.
Sec. 4. Accountability, Consistent with the policy set
forth in section 1 of this order, each agency should
measure its pre s in performing the tasks out-
lined in section 3 of this order.

{a) Agencies listed in section 901(b){(1) of title 31,
United States Code, shall incorporate in their annual
performance plans (required under the Government
Performance and Resutlts Act, as amended (see 31
U.5.C.1115¢(b))), performance indicators that mea-
sure progress toward the two goals listed in section
3{g) of this order. Within 60 days of the date of this
order, the Director of the Office of Management and
Budget (Director) shall issue guidance regarding the
implementation of this subsection. Such guidance
may also address how agencies not otherwise cov-~
ered under this subsection should be held account~
able for compliance with this order.

(b) The head of each agency shall consider the
progress toward the two goals listed in section 3(g)
of this order in assessing the performance of the
Regulatory Reform Task Force and, to the extent
permitted by law, those individuals responsible for
developing and issuing agency regulations.

Sec. 5. Waiver. Upon the request of an agency head,
the Director may waive compliance with this order
if the Director determines that the agency generally
issues very few or no regulations (as defined in sec~
tion 4 of Executive Order 13771). The Director may
revoke a waiver at any time, The Director shall pub-~
lish, at least once every 3 months, a list of agencies
with current waivers.

See. 6, General Provisions, (a) Nothing in this order

shall be construed to impair or otherwise affect:
(1) the authority granted by law to an executive
department or agency, or the head thereof; or

(ii) the functions of the Director relating to bud-
getary, administrative, or legislative proposals.

{b) This order shall be implemented consistent with

applicable law and subject to the availability of ap-
propriations.
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(¢} This order is not intended to, and does not, create
any right or benefit, substantive or procedural, en-
forceable at law or in equity by any party against the
United States, its departments, agencies, or enti~
tles, its officers, employees, or agents, or any other
person.

Donald . Trump

THE WHITE HOUSE,
February 24, 2017,

Filed 2-28-17; 11:15 am}
{FR Doc. 2017-04107

Billing code 3295-F7-P

Report on the Regulatory Flexibility Act FY 2018
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Appendix D

RFA Training, Case Law, and SBREFA Panels

Federal Agencies Trained in RFA Compliance, 2003-2018

Executive Order 13272 directed the Office of Advocacy to provide training to federal agencies in RFA compliance,
RFA training began in 2003, and since that time Advocacy has conducted training for 18 cabinet-level depart-
ments and agencies, 70 separate component agencies and offices within these departments, 23 independent

agencles, and various special groups including congressional staff, business organizations and trade associations.
The following agencies have participated in RFA {raining since its inception in 2003

Cabinet Agencies

Department of Agriculture
Animal and Plant Health Inspaction Service
Agricuftural Marketing Service
Forest Service
Grain inspection, Packers, and Stockyards
Administration
Livestock, Poultry, and Seed Program
Nationat Organic Program
Rural Utilities Service
Office of Budget and Program Analysis
Office of the General Counsel
Department of Commerce
Bureau of industry and Security
Nationat Oceanic and Atmospheric Administration
National Tetecommunications and information
Administration
Office of Manufacturing Services
Patent and Trademark Office
Department of Defense
Defense Acquisition Regulations System
Defense Logistics Agengy
Department of the Alr Force
Department of the Army, Training and Doctrine
Command
U.S, Strategic Command
Department of Education
Office of Elementary and Secondary Education
Office of Post-Secondary Education
Office of Special Education and Rehabilitative
Services
Office of the General Counsel
Department of Energy

Department of Health and Human Services

Repert on the Regulatory Flexibility Act

Center for Disease Control and Prevention
Center for Medicare and Medicaid Services
Center for Tobacco Products
Food and Drug Administration
Indian Health Service
Office of Policy
Office of Regulations

Department of Homeland Security
Federal Emergency Management Agency
National Protection and Programs Directorate
Office of the Chief Procurement Officer
Office of the General Counsel
Office of Small and Disadvantaged Business

Utilization

Transportation Security Administration
4.5, Citizenship and immigration Service
(5. Coast Guard
U5, Customs and Border Protection
U.S. tmmigration and Customs Enforcement

Department of Housing and Urban Development
Office of Community Planning and Development
Office of Fair Ho g and Equal Opportunity
Office of Manufactured Housing
Office of Public and Indian Housing

Department of the Interior
Bureau of indian Affairs
Bureay of Land Management

Bureau of Ocean Energy Management, Regulation

and Enforcement

and Wildlife Service

al Park Service

tice of Surface Mining Reclamation and
Enforcement

FY 2018
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Department of Justice

Bureau of Aleohol, Tobacco, and Firearms
Drug Enforcement Administration
Federal Bureau of Prisons

Department of Labor

Employee Renefits Security Administration
Employment and Training Admir
Employment Standards Administration

Mine Safety and Health Administration
Qccupational Safety and Health Administration
Office of Federal Contract Compliance Programs

Department of State

De

partment of Transportation

Federal Aviation Administration

Faderal Highway Administration

Federal Motor Carrier Safety Administration
Federal Rajtroad Administration

Federal Transit Administration

Maritime Administration

National Highway Traffic Safety Administration

independent Federal Agencies

Access Board

Lo
Co
Coy

nsumer Financial Protection Bureau
nsumer Product Safety Commission
mmodity Futures Trading Commission

Environmental Protection Agency

Farm Credit Administration

Federal Communications Commission
Federal Deposit insurance Corporation
Federal Election Commission

Federal Energy Regulatory Commission
Federal Housing Finance Agency
Federal Marftime Commission
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Pipeline and Hazardous Matetials Safety
Administration

Research and Special Programs Administration
Department of the Treasury

Aleohol, Tobacgo, Tax, and Trade Bureau

Bureau of Fiscal Services

Financial Crimes Enforcement Network

Financial Management Service

internal Revenue Service

Office of the Comptroller of the Currency

Office of the General Counsel

Surface Transportation Board
Departinent of Veterans Affairs

National Cemetery Administration
Office of the Divector of National Intelligence
Office of Management and Budget

Office of Federal Procurement Policy
Small Business Administration

Office of the General Counsel

Federal Reserve System

Federal Trade Commission

General Services Administration / FAR Council
National Aeronautics and Space Administration
national Credit Union Administration
National Endowment for the Arts

National Endowment for the Humanities
Nuclear Regulatory Commission

Pension Benefit Guaranty Corporation
Secuyrities and Exchange Commission

Trade and Development Agency

y e
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RFA-Related Case Law, FY 2018

Courts across the country have decided various
issues regarding the Regulatory Flexibility Act
through litigation. This section notes pertinent
cases in which the courts discussed the RFA. Both
cases reach unigque interpretations of the pruden-
tial standing requirements of small entities under
the RFA. This section does not reflect the Office of
Advocacy’s opinion of the cases and is intended to
provide the reader with information on what the
courts have held regarding agency comphiance with
the RFA In FY 2018,

Cal. Cattlemen’s Ass’n v. United
States Fish and Wildlife Service!

California ranchers and farmers challenged the
United States Fish and Wildlife Service's designa~
tlon of nearly 2 million acres as critical habitat for
certain amphibian species. The plaintiffs alleged
that the agency viclated the RFA by issuing proposed
and final critical habitat designations under the En-
dangered Species Act without conducting sufficient
regulatory flexibility analysis of the impact that the
designations will have on synall business. Among
other justiciability arguments, the agency sought
dismissal on the ground that plaintiffs do not have
prudential standing to sue~-that is, the plaintiffs do
not fall within the zone of interests that the RFA is
designed to protect. The agency argued that because
the rule merely requires consultation between fed-
eral agencies, the plaintiffs are not directly regulat-
ed; as such, they do not fall within the statute’s zone
of interests.

The court rejected the agency’s argument, distin-
guishing this matter from Mid-Tex Flectric Coop-
erative Inc. v, FERC, 773 F.ad 327 (D.C. Cir. 1985)
{concluding that the scope of the RFA analy
requirements apply to impacts to entities directly
regulated by the applicable rule). Here, the final rule
requires consultation between agencies about the
impact on the land use, and the “ultimate impact of
the consultation will be felt by small entities like the

1. Cal. Cattlernen’s Ass'n v ULS, Fish and Wildlife Serv, 315 F, Supp, 3d 282 (DD, May -

2 US Citrus USDA, 312 K

Report on the Regulatory Flexibility Act

ap, 3 884 (ED. Cal, Feb. 2

plaintiffs.” The court concluded that the involve~
ment of many federal agencies does not “break{] the
chain of REA cansation” and it would be contrary to
the purpose of the RFA to allow an agency to escape
regulatory flexibility analysis by “ordering a sister
agency to implement the role on its behall.” Because
the court found that plaintiffs are the type of entities
that the RFA was designed to protect, the court de~
nied the agency's motion to dismiss. Currently, this
case is still open in the District Court for the District
of Columbia and there are motions for summary
judgment pending,

.8, Citrus Sci. Council v. United
States Department of Agriculture?

I US, Citrus Sci. Counsel v, USDA, plaintiffs chal-
lenged a rule allowing for the importation of lemons
from Argentina, claiming RFA and other statuto~

ry violations. Defendants requested that the court
reconsider its position that plaintiffs have stand-
ing under the RFA, arguing that plaintiffs are only
indirectly regulated by the rule, Plaintiffs sought
summary judgrent under the RFA arguing that the
agency’s assessment of the economic impacts of the
rule was arbitrary and capricious.

First, the court found that the RFA requires an
agency to consider the effect of an agency action to
small entities only directly regulated by the final
rule, Here, a rule lifting a ban on lemons from Ar-
gentina does not directly apply to small entities and
no provision in the rule is being enforced against
small entities. Second, the court found that even if
the plaintiffs had standing to sue under the RFA, the
agency’s regulatory flexibility analysis was not arbi-
trary and capricious. The court found that although
the agency’s estimate of the volume of lemons
imported as a result of the lift on the ban was lower
thap that of a representative of the Argentine Citrus
Federation, the agency’s estimate “was based on
sound reasoning” and not on irrational or arbitrary
actions of the agency.

2018).

18}
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SBREFA Panels Convened Through FY 2018

Table D.1 SBREFA Panels Convened Through FY 2018

Rule published
07/19/17. Repeated
under Congres:

Arbitration Clauses pLUFITR S 121115 05/24/16 nal

Review Act, 10/24/17

Home Mortgag:

Maortgage Servicing under the Real Estate Settlement
Procedures Act {RESPA or Regulation X) and Truth in 04/09/12 06/11/12 Q9/17/12 02/14/13

Lending Act {TILA or Regulation 7)

Electric Power Generation, Transy
Distribution

ission, and

04/01/03 06/36/03 06/15/05 04/11/14
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Table D.1 SBREFA Panels Convened Through FY 2018

th Program Rule

Regulation of Trichloroethylene for Vapor Degreasers
under Section 6(a) of the Toxic Substances Contral Act

06/01/16 0u/26/16 01/19/17

042/19/16 € 03/13/17

Federal Plan for Regulating Greenhouse Gas Emissions , ) . Withdrawn
4/30/15 V7/28/15 23/1 )
from Elect: in 04/30/ o728 10723715 04/03717

enerating Units

PCE {Polychiorinated Biphenyls) Use Authorizations

02/07/14 507/14
Update Rule 02707714 04/07/14

National Emissions Standards for Hazardous Al
Pollutants (NESHAP): Brick and Structural Clay Products 06/12/13 01716734 12/18/14 10/28/15
and Clay Products

Rule proposed
yute wio comp-
{etion of SBREFA

panel report

Petroteum Refinery Sector Risk and Technology Review
and New Source Performance Standards

06/30/14 12/03/15

04/13/12
04/14/33 01/08/14
06/02/14

Greenhouse Gas Emissions from Elec
Generating Units

¢ Utitity Steam wio comgp-
{etion of SBREFA

panel report

06/09/11
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Table D.1 SBREFA Panels Convened Through FY 2018

Formaldehyde Emissions from Pressed Wood Produc

10727710 03/02/11 45/03/11 02/16/12

Pesticides; Reconsideration of Exemptions for Insect

131/16/09 01/15/10
Repellents

Pesticides; Certification of Pesticide Applicators

. 08/04/08
{Revisions}

01/04/17

Q8/17/06 1 0%/18/07 10/08/08

Federal Action Plan for Regional Nitrogen Oxide/Sulfur
Dioxide (2005 Clean Alr Interstate Rule)

04/27/05 06/21/05 08/24/05 04/28/05

Construction and Development Efftuent Limitations Withdrawn
Guidelines

601 0712/ 06/24/02 )
0T/18/0 10712101 06724/ 04/26/04
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Table D.1 SBREFA Panels Convened Through FY 2018

08/11/03
08/18/03 01/05/06

04/25/00

Lead Renovation and Remuodeling Rule

Recreational Marine Engines

Light Duty Vehictes/Light Duty Trucks Emissions and

. 08/27/98 10/26/98 05/13/99 §2/10/00
Sutfurin Gas

o1t 126 Petitions

Ground Water

Centralized Waste Treatment Effluent Guideline 1/06/97 12/22/00

Stormwals

01/0%/98

Nonroad Diesel Engines 03/25/97 05/23/97 08/24/97 10/23/98

See Appendix & for abbreviations.
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Appendix E

Sample of Letters to Agency Heads

Advocacy sent 26 letters to the heads of federal agencies reflecting the input received at the Regional Regulatory
Reform Roundtables. A sample of these letters is reproduced here. These letters are online on Advocacy’s web-
page: https://advocacy.sba.goviregulatory-reform/regulatory-reform-follow-up. See Chapter 3 to learn more.

October 4, 2017

VIA ELECTRONIC CORRESPONDENCE

fonorable R, Alexander Acosta
b tary

LLS. Department of Labor

Frances Perking Building

200 Constitution Avenue, NW
Washington, DC 20210

13777, the Office of Advocacy

As aresult of President Trump’s Executive Orders, 13771 and
{Advocacy) has begun an effort to hear first-hand from small businesses across the country about
specific al regulatory burdens facing their busi As you know, under the Regulatory
Flexibility Act (RFA), agencies are required to consider the fmpact of thelr regulations on small
entities when promulgating federal regulations,” We believe the RFA and consideration of small
business economis impacts is a good place to start when an ager ules that are
being reviewed for reform or elimination.

cans, Louisiana; Boise and

We recently hosted roundtables in Baton Rouge and New Orl
. I

d’Alene, ldaho; anati, Ca and Clevetand, Ohio; Lexington, Kentue
ourt; and Overland Park, Kansas, Advocacy ¢ i all bust
attend the roundtables 1o submit their comments on Advoercy's website, Advocaey would Hke
o inform you of the specific concerns snd regulations that we +d whout from sroall bu 588
in these regions, and comments we received from our websiie as we hope they will be of help to
your ageney as vou comply with the aforementioned executive orders.

ent the views of smialf entities hefore foderg
alt Busine diinistration
views expressed by A A i the Administratios
amended by the nforcement Faime !
od 1o have a signif uic impact o
he impact of the p

A

dvacacy was established pursusnt to Pub L. 94305 o repres

sie consideration (o
of discussion accompanying the final rulz's
: ubmittad by Advocacy o

The Sma
provided b

peblicat
proposed rule, unle
of 2010 {PL 1112

|
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Summary of Congerns from Roundtables and Website

Emplovee Benefits Sccurity Administration

@

Definition of the Term “Fiduciary” - Conflict of Interest Rule - Retirement
investment Advice.

Small business owners and representatives expressed concerns sbout the costs and
burdens imposed by the new Fiductary Rule and the rule’s related exemptions.

Ewmplovment and Tratning Administration

H-2A Visa Program

One small dairy business recommended that the industry be allowed to utilize the
H-2A visa program for temporar i

agricaltural forelgn workers, as this industry 18
struggling to obtain the necessary workforee for their operation. Advocacy realizes that
this would require a statutory change.

H-2B Visa Program

Small businesses have commented on the importance of this program o obtain temporary
non-agricultural foreign workers for their seasonal businesses; and recommend that the
agency continue this program and approve any opportunities to increase the worker
capacity under this program. Some small businesses cited concern with recent :
Orders that have specifically targeted this program for reform and potential cuts.

Office of Federal Contract Compliance Programs

Affirmative Action and Nondigcrimination Obligations of Contractors and
Subcontractors Regarding Individuals with Disabilities

Small business representatives were concerned with the paperwork costs and hiving goals
for individuals with disabilities for federal contractors, particularly in certain industries
like construction.

Federal Paid Sick Leave for Goverament Contractors

Small businesses were concerned about this final rule that requives parties that contract
with the Federal Government to provide their employees with up to seven days of paid
wnually. Small businesses from the construction industry commented that this
rule is difficult to mplement in their project-based character of their work; others have
had a hard time incorporating their current paid time off programs with the requirements
of this rule. This rule has also been problematic for concessionaires and lease holders in

Report on the Regulatory Flexibility Act FY 2018
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T4

federal and military buildings; they cannot recover the costs from the federal government.
N . 2
Advocaey has writien a comment letter on this issu

¢ Moratorinm on Enforcement of Federal Contractor Requirements Against
Hospitals

Small business representatives recommend that OFCCP extend the moratorfum on
enforcement of federal contractor requirements against hospitals receiving TRICARE and
other federal health care reimbursement programs. Federal contractor status imposes
affirmative action recordkeeping and reporting burdens on small hogpitals.

Office of Labor-Manarement Standards

s Persuader Rule - Interpretation of the Advice Exemption in the 203(c) of the Labor-
Management Reporting and Disclosure Act

Small business
that employers
and collective bargaining. Small busin
in paperwork costs and would have deterred these entities from seeking legal advice. In
June 2017, DOL published a proposed rule that proposes to rescind this final rule.

o5 were concerned about this final rule that expands the reportable activity
and their outside consultants file when they provide advice on unionizing
s have stated that this rule would have resulted

I

Occupational Safetv and Health Administration (OSHA

+  Communication Tower Safety

Small business representatives from the communication tower construction and
maintenance industry would Hke OBHA to adopt the new industry consensus standards
for communication tower safety, but are concerned that OSHA will exceed industry
standards and promulgate a rule that is unduly costly and burdensome,

# Electronic Recordkeeping and Reporting

Small businesses representatives have complained that OSHA is now requiring the
electronic submission of injury and illness data by certain businesses and that OSHA is
planning to make that data publicly (which they oppose because they say it can create a
false impression of the safety record at a company), Other sectors, such as avtomobile
dealers, have complained that they are required to report to OSHA for the first time even
though thelr injury and iness rates continue to decline,

ey and Janis C. Reyes, Assistant Chief Counsel,
Departiment of Labor (April. 6, 2016),
-federal-contractorseproposed-rule.

? Comment Letter from Daryl DePriest, Chief Counsel for Advoes
SBA Office of Advoc fonorable Thomas ¢
hitos:fwww sha,goy
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»  Oeccupatiopal Exposure fo Beryilium

Small businesses representatives complained that construction and shipyards (except
abrasive blasting) were not represented in OSHAs SBREFA panel on beryllium and
should not have been included in OSHAs final beryllium rule. They also expressed
concern that OSHA lacks sufficient information about the health risks from naturally-
ovcurring beryiiium in soll] stone, and other construction materis

s Occupational Exposure to Respirable Crystalline Silica

Small business representatives — particularly in the foundry and construction industries -
have complained that OSHA s new silica rule is not based on a demonstration of
significant risk and is not technically or economically feasible to comply with. Small
business representatives from the construction industry also complained that Table 1 of
the construction standard is not workable in its current form and needs substantial
revision.”

e OSHA Inspection and Enforcement Policies

Small business representatives from both the manufacturing and construction industries
have complatned that OSHA s inspection and enforcement policies are unduly rigid and
unfair. They recommended that OSHA provide greater flexibility and focus more on
compliance assistance than fines and penalties,

®  Severe Violator Enforcement Program

Small business representatives have complained that the removal criteria for QSH.
Severe Violator Bnforcement Program Is unfair and uaduly complicated, which can result
in companies being unable 1o be removed from the program despite abating hazards and
improving their safety and bealth programs. Others complained about OSHA's
increasing use of corporate-wide settlement agreements in enforcement actions.

Mine Safety and Health Administration (MSHA)

+»  Examinations of Working Places tn Metal and Nonmetal Mines

Small business representatives have stated that MSHA should amend the agency’s final
rule on Examinations of Working Places in Metal and Nonmetal Mines that was

undegren, Assistant
angd Guidance,

® Comment Letter from Major L. O
Chief Counsel, SBA Office of Advoc
Occupational Safety and Health Ada
httpsiZiwww sha gov/advooaey/08-28-1 7-comp

k. 1, Acting Chief Counsel for Advocacy, and Bruce
to William Perry, Director, Divectorate of Standas

* Comuent Letter from Winslow S
Chief Counsel, SBA Office of Advocaey to The Honorable David Michaels
Qccupational Safety and Health, Department of Labor

WYL S 2112004-comments

H3U%90s
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published in January 2017 to provide mine operators with additional flexibifity in
managing their safety and health programs and reduce regulatory burdens while retaining
adequate safety protections afforded o miners,

Wage and Hour Division (WHD)

»  Application of the Executive, Administrative, Professional, Quiside Sales and
Computer Employees (EAP Excemption) under the Fair Labor Standards Act
{(FLSA)

Small businesses are concerned with a DOL final rule that increases the salary threshold
under the EAP exemption to minimum wage and overtime under the FLSA to $47,476
stating that this rule would bave added significant compliance costs and paperwork
burdens. In response to a DOL Request for Information, Advocacy recommended that
DOL adopt a lower level national salary threshold adjusted to minimize small business
impacts to the most adversely alfected low wage regions and industrie

ice

o Applecation of the Falr Labor Standards Act to Domestic Se

In 2015, DOL changed the companion care services exemption to minimum wage and
overtime under the FLSA, limiting the use of this exemption to those employed by the
family or houschold using those services. Small businesses providing these services
could no longer claim this exemption, and reported business losses in Hve-in care services
and general hourly services due to increased costs.  These businesses recommend reform
of this rule. Advocacy has written a comment letter on this jssue.®

» Al Agency Memorandum (AAM) No. 212~ Applicability of Davis-Bacon Act labor
standards to members of survey crews

Small businesses in the surveving indusiry were concerned with DOLs 2013 AAM No,
2, which reversed long standing labor policy and determined that survey crews
working on Federal projects werg “laborers and mechanics™ subject to the Davis-Bacon
Agt and prevailing wa Small businesses stated that this imposed paperwork burdens
and increased the complianee costs to these Tirms and the government agencies that
contract for these services.

e Tip Regulations under the Fair Labor Standards Act

Small buginesses in the restaurant industry were concerned about a DOL reguiation that
restricted an employer’s ability to pool employee tips: this is regardless of whether the
emplover takes a tip eredit or pays tipped employees the full minimum wage. These

Comment Letter from Major L, Clark 111, Acting Chief C

el for Advocacy and Janis C. Rey istant Chief
¢ : - Departrment of Labor
I-delimiting:

vocacy and J

T Reyes, Assi
i of Labor (Mar
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businesses were encouraged and supported efforts by the current DOL to rescind this
regulation in the current regulatory agenda.

The Office of Advocacy looks forward to working with your agency to reduce the burden of
federal regulations on behalf of the small businesses that have asked us to be their voice in this
regulatory reform process. We hope that vou will include these specific rules when you compile
your list of rules to review. Advocacy would be happy to meet with you or your representative so
that we may detail the concerns and help suggest less burdensome alternatives for small business
as rules are being considered for revision. | have provided the contact information for Assistant
Chief Counsels Janis Reyes, Bruce Lundegren and Dillon Tavlor below.

As we continue to hear from small businesses across the country at our regional regulatory
reform roundtables or through our cutreach from our regulatory reform website, we will update
you with additional summaries from those locations. Thank you for considering small business
impacts as a vital part of your re i

mtatory reform efforts and for including the Office of Advocacy
as an important part of the process.

ajor L. Clark, 1
Acting Chief Counsel for Advocacy

Janis Reyes

hief Counsel, Labor and Immigration
N
oV

(202)619-0312

Assistant Chief Counsel, Safety, Security, and Transportation

ba.goy

Bruce Lundegren,
Bruce Lundegre
{202) 2056144

Dillon Ta

Aor, Assistant Chief Counsel, Tax, Pensions, and Securities

(202) 401-9

CC: Laura Dawkins, Director, Office of Regulatory and Programmatic Policy and Regulatory
Reform Officer, U.S. Department of Labor
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Appendix F

History of the Regulatory Flexibility Act

Shortly after the Office of Advocacy was founded

in 1976, the first White House Conference on Smail
Business engaged small business representatives
from across the United States in national brain-
storming sessions. One recurring concern was the
difficulty that “one-size~fits-all” regulations cre-
ated for small businesses trving to compete in U.S,
markets, President Jimmy Carter, a one-time small
business owner himself, understood the necessity
foy greater protections for small businesses in the
regulatory process and helped facilitate adminis-
trative and legislative changes. In 1979, President
Carter issued a memorandum to the heads of ail
executive agencies, instructing them to “make sure
that federal regulations {would] not place unnec-
essary burdens on small businesses and organiza~
tions,” and more specifically, to apply regulations
“in a flexible manner, taking Into account the size
and nature of the regulated busin " He asked
Advocacy to ensure that the agencies’ implemen-
tation would be consistent with government-wide
regulatory reform.

111980, Congress enacted the Hegulatory Flexibility
Act (RFA), which elevated aspects of this memo-
randum to the level of federal statute.> The new law
mandated that agencies consider the impact of their
regulatory proposals on small businesses, analyze

2. 8USC §dorelseq

3. Carter, supra note 1.

and Organizations Mew

proposed regulations for equally effective alterna-
tives, and make their analyses of equally effective
alternatives avallable for public comment. This new
approach to federal vulemaking was viewed as a
vemedy for the disproportionate burden placed on
small businesses by one-size-fits-all regulation,
“without undermining the goals of our social and
econormic programs.”?

RFA Reguirements

Under the RFA, when an agency proposes a rule

that would have a “significant economic impact on
a substantial number of small entities,” the rule
must be accompanied by an impact analysis (an
initial regulatory flexibility analysis or IRFA) when
it is published for public comment.« Following that,
should the agency publish a final rule, that agency
must publish a final regulatory flexibility analysis
(FRFA) as well 5 If a federal agency determines that a
proposed rule would not have a “significant eco~
normic impact on a substantial number of small enti-
ties,” the head of that agency may “certify” the rule
and bypass the IRFA and FRFA requivements.®

During a November 2015 interview, Frank Swain,
chief counsel for advocacy from 1981 o 1989, noted
that “The RFA is the only regulatory reform that is

dum from the

16, 1979), www.presi-
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statutorily required. Most of the regulatory reforms
are largely executive orders.” Executive orders fre-
quently expire at the end of a president’s term. “The
RFA, because of its statutory basis, is going to be
around indefinitely,” Swain said. As such, the RFA
continues to be an important check on hurdensome
regulation in an era where regulatory reform is an
Administration priovity.

Interpreting and Strengthening
the RFA

During the {irst half of the 1680s, the federal courts
were influential in developing the REFA’s role in the
regulatory process, One guestion that required the
courts’ intervention was whether a federal agency
had to consider a proposed rule’s indirvect effects
on small businesses, in addition to its divect effects.
In Mid-Tex Electric Cooperative, Inc. v. Federal Ener-
gy Regulatory Commission (F 7, the D.C. Clreudt
found that “Congress did not intend to require that
every agency consider every indirect effect that any
regulation might have on small businesses in any
stratum of the national economy.”” This interpreta-
tion—that federal agencies must only consider the
direct effects on small businesses within the juris~
diction of the rule—has continued to be the fudicial
interpretation of the RFA, even after subsequent
amendments,®

The following year, in the run-up to the second
White House Conference on Small Business in 1986,
contference planners noted that “the effectiveness of
the RFA largely depends on small business’ aware~
ness of proposed regulations and [thelr] ability

to effectively voice {their] concerns to regulatory
agencies.” ¢ They also volced concern that at the
time “the courts’ ability to review agency compli-
ance with the law is limited. ” Eight vears later, the
Government Accounting Office reported that agency
compliance with the RPA varied widely across the

7. Mid-Tex Elec. Coop.v. |

& See American Trucki

g, The Small Business Advocate newsletter, US. Small Business Administration, Of
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federal government, a condition that lkely impaired
efforts to address the disproportionate effect of fed-
eral regulation on small business.

Advocacy was statutorily required to report annually
on federal agency compliance, but given that com~
pliance with the RFA was not itself reviewable by the
courts at the time, the effectiveness of such report-
ing was limited. The RFA did allow the chief counsel
for advovacy to appear as amicus curige (friend of the
court) in any action to review a rule, expanding the
chief counsel’s role in representing small business
interests in policy development. However, given that
Courts did not review compliance with the RFA, any
chailenge to regulation would need to be primarily
under the Administrative Procedure Act.

After the third White House Conference on Small
Business in 1995 renewed the call for strengthening
the RFA, Congress and President Bill Clinton did so
by enacting the Small Business Regulatory En-
forcement Fairness Act of 1996 (SBREFA). SBREFA
provided new checks on federal agency compliance
with the RFA’s requirements, as well as additional
procedures specifically addressing small business
concerns regarding environmental and occupational
safety and health regulations. The SBREFA amend-~
ments also made a federal agency’s compliance with
certain sections of the RFA judicially reviewable,
allowing challenges to regulations based on the

's failure to supply a FRFA or sufficlent rea~
son for certification.

agenc

Aftey amending the RFA to allow for judicial review
of agency compliance, the courts again provided
guidance regarding the RFA’s requirements for
federal agencies. In Southern Offshore Fishing As-
soctations v, Daley, the court held that the National
Marine Fisheries Service fafled to make a “reason-
able, good-faith effort” to inform the public about
the potential impacts of a proposed rule impos~
ing fishing quotas and to consider Jess harmful

ce of Advocacy, Septem
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alternatives,” The agency had published a FRFA
with its final rule, but had not published an TRFA
when the rule was proposed. The court’s holding
established that an IRFA must precede a FRFA for an
agency to have “undertakien] a rational consider-
ation of the economic effects and potential {regula-
tory] alternatives,”

SBREFA Panels

The SBREFA amendments also required the Envi-
roumental Protection Agency and the Occupational
Safety and Health Administration te convene small
business advocacy review panels whenever the
agenty proposes a rule that may have a significant
impact on a substantial number of small entities.
These panels consist of officials from the promul-
gating agency, the Office of Information and Regu~
latory Affairs, and the Office of Advocacy, Their task
is to consult with small business representatives

on the agency’s regulatory proposals to ensure that
the agency has identified and considered regulato
alternatives that could attain the policy obi
while mindmizing the impacts on small busine
After each collaborative panel has concluded, the
panel issues a report of 15 findings and any rec~
oramendations for providing flexibility for small
entities.

The innovation of SBREFA panels has atlowed for
greater consideration of small business alternatives
for federal rules. Jere W, Glover, chief counsel for
advocacy during the passage of SBREFA, made two
key observations about the rujemaking process.
First, “If you get to the agency early in the process,
they are more likely to change their mind.” And
second, the mission of these efforts is to “make the
regulation work for the industry,” not to “kill the
regulation.” Glover’s perspective comes not only
from his tenure as chief counsel from 1994 to 2001;
hewas also present at the creation of the RFA as

80
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king,” wwaw.gpo.gov/fdsys/pka/

deputy to Milton Stewart, the fivst chief counsel fox
advocacy.

Executive Order 13272

As the President George W. Bush's administration
began to consider small business priorities, im-
proved RFA compliance was one key goal. To this
end, President Bush issued Executive Order 13272,
“Proper Consideration of Small Entities in Agency
Rulemaking” in 2002.2 This order tasked Advocacy
with training federal agencies and other stakehold-
ers on the RFA, The training sessions helped apprise
agencies of their responsibilities under the RFA and
educated agency officials on the best RFA com-
pliance practices. In addition, £.0. 13272 required
Advocacy to track agency compliance with these
education requirements and report on them annu-
ally to the White House Office of Management and
Budget.

E.0. 13272 also instituted new procedures o help
facilitate a collaborative relationship between agen-
cies and the Office of Advocacy. First, it required
agencies to notify Advocacy of any draft proposed
rule that would fmpose a significant impact on a
substantial number of small entities. Second, it re-
quired agencies to provide a response in the Federal
Register to any written comment on the proposed
rule from the Office of Advocacy when the final rule
was published.

Thomas M. Sullivan, chief counsel for advoca-

cy during the Bush administration, discussed E.0.
13272's pivotal role in furthering RPA compliance.
He noted that, because of the executive order,
“Advocacy became a part of the fabric of federal
rulemaking.” The aspect most responsible for this
evolution in Sullivan's view was federal agency
training, “Training really helped accomplish this,”
he said. “The goal is to create regulations that meet

-2002-08-16/pdffoz-
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the regulatory purpose and are sensitive to small
business requitements.” Sullivan added that “The
biggest misperception is how hard it is to work with
an agency for a win~win selution as opposed to just
being critical of regulation.”

Eight years and one presidential administration
later, Congress and President Barack Obama enacted
the Small Business Jobs Act of 2010, which codified
some of the procedures introduced in E.0. 13272
That same year, the Dodd-Frank Wall Street Reform
and Consumer Protection Act became faw. The new
law created the Consumer Financial Protection Bu~
reau and required that the new agency's majer rules
come under the SBREFA panel provisions of the RFA,

The Obama administration looked to Advocacy for
ways of encouraging economic activity. Again, the
RFA was an important part of the answer. Executive
Order 13563, “Improving Regulation and Reg
tory Review, ™ signed in 2011, divected agencies to
heighten public participation in rulemaking, consid-
er overlapping regulatory requirements and flexible
approaches, and conduct ongoing regulatory review,
President Obama concurrently issued a memoran-
dum to all federal agencies, reminding them of the
importance of the RFA and of reducing the regula~
tory burden on small businesses through regulatory
flexibility. In this memorandum, President Obama
directed agencies to increase transparency by pro-
viding written explanations of any decision not to
adopt flexible approaches in their regulations. The
following year, President Obara further attempted
to reduce regulatory burdens with Executive Or-

der 13610, “Identifying and Reducing Regulatory
Burdens, " which placed greater focus on initiatives

fa-

13 Small Business Jobs Act, Pub. L. 111240 (2010}

umer Profection

14, Dodd-Frank Wall Street Reform and Cons:

3, “Improving Re

]
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aimed at reducing unnecessary regulatory burdens,
simplifying regulations, and harmonizing regulato-
ry requirernents imposed on small businesses.

Executive Orders 13563 and 13610 bolstered the
retrogpective review requirements of the RFA by
requiring all executive agencies to conduct period-
ic vetrospective review of existing rules. President
Obama also ssued an administrative action, Ex-
ecutive Order 13579, which recommended that all
independent agencies do the same.” This empha~
sis ont the principles of regulatory review and the
sensitivity to soall business concerns in the federal
rulemaking process further increased federal agency

Bt

compliance.

Dr. Winslow Sargeant, chief counsel for advocacy
from 2010 to 2015, stressed that these executive or-
ders sought to “make federal regulation more clear,
predictable, and transparent.” Sargeant identified
two key areas, “retrospective review of existing reg-
ulation and deregulation when rules are no longer
needed,” as important future challenges for regula~
tory improvement.

New Horizons: Small Business and
international Trade

With the enactment of the Trade Facilitation and
Trade Enforcement Act of 2015, Advocacy's duties
to small business expanded beyond our borders.
Under the Act, the chief counsel for advocacy must
convene an interagency working group whenever
the president notifies Congress that the adminis-
fration intends to enter into {rade negotiations with
another countyy, The working group conducts small

Act, Pub. L. 111-203 (2010},

23/ pdffaor-1385.pdf (Jan. 18,

wwsLwhitehouse govy: lt/files/docs/microsites/omb/

{(May 10, 2012).

v gpo.gov/fiisy:

g/ FR-2010-07-14/pdf/ 2018~ 17953 pedf
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business outreach in manufacturing, services, and
agriculture sectors and gather input on the trade
agreement’s potential economic effects, Informed
by these efforts, the working group is charged with
identifying the most important priorities, oppor-
tunities, and challenges affecting these industry
sectors in a report to Congress.

With the inauguration of President Denald J. Tramp
in January 2017, the vegulatory process would see its
most dramatic reform yet. Shortly after the begin-
ning of his administration, President Trump issued
two executive orders aimed at substantially ame-
Hiorating the regulatory burden faced by the private
sector. The first, E.0. 13771, “Reducing Regulation
and Controlling Regulatory Costs,” commuonty
known as “one-in, two~out,” required that any
new regulations be balanced by the reduction of at
least two other regulations——and that the incre-
mental cost of new regulations be entirely offset by
elimination of existing costs of other regulations,
The second, E.0. 13777, “Enforcing the Regulatory
Reform Agenda,” set a framework for implementing
this vision of regulatory reform, requiring inter alia
each agency appoint a Regulatory Reform Officer

to supervise the process of regulatory reform going
forward. These measures ave another opportunity
for small business regulatory reform, and the chal-
lenge to Advocacy going forward is to match both
the letter and spirit of these measures with vigor.
Agency implementation of these executive orders
offers significant opportunities for regulatory relief
targeted to small businesses. FY 2017 offers the first
instance of how the RFA functions in a deregulatory
environment.

Since its passage in 1080, the RFA has demonstrated
remmarkable staying power. It has helped establish
small business consideration as a necessary part of
federal rulemaking,

82 FY 2018
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Appendix G

Abbreviations

RFA Regulatory Flexibility Act HAPS
SBREFA  Small Business Regulatory Enforcement HCBD
Fairness Act HLECS
SBAR small business advocacy review iREA
IRFA initial regulatory flexibility analysis RIS
FRFA final regulatory flexibifity analysis RS
JOBS Act
ABS Annual Business Survey MSHA
ACA Affordable Care Act NESHAP
ADA Americans with Disabilities Act
AMS Agricuttural Marketing Service NPRM
ANPRM  advance notice of proposed rulemaking OIR&
CCR coal combustion residuals OMB
CERCLA  Comprehensive Environmentat Response, OSHA
Compensation and Liability Act of 1980
CFPB Consumer Financial Protection Bureau OsPP
CORPS  Army Corps of Engineers PET
CPSC Consumer Product Safety Commission
DecaBDE decabromodiphenyl ethers PCB
DoOD Department of Defense pcyP
DOE Department of Energy P
oot Department of the interior RCRA
DoJ Department of Justice RESPA
DoL Department of Labor RFA
poT Department of Transportation Rup
EQ. executive order 584
ELD electronic logging devices SBREFA
ELG effluent limitations guideline
EPA Environmental Protection Agency SHARP
FAR Federal Acquisition Regulation Councit THA
FCC Federal Communications Commission TSCA
FoA Food and Drug Administration s
Fed. Reg. Federal Register e
FLSA Fair Labor Standards Act .
Uscis
FREA final regulatory flexibility analysis yep

GSA General Services Administration

Report on the Regulatory Flexibility Act FY 2018

hazardeous air poliutants
hexachlorobutadiene

incumbent local exchange carriers

initial regulatory flexibility analysis
integrated Risk Inventory System

internal Revenue Service

Jumpstart Our Business Startups

Mine Safety and Health Administration
national emission standards for hazardous alr
poliutants

notice of proposed rulemaking

Office of information and Regulatory Affairs
Office of Management and Budget
Occupational Safety and Health
Administration

OSHA Strategic Partnership Program
persistent, bicaccumulative, and toxic
chemicals

potychlorinated biphenyls
pentachlorothicphenot

proprietary information

Resource Conservation and Recovery Act
Real Estate Settlement Procedures Act
Regulatory Flexibility Act

risk management program

Small Business Administration

Small Business Regulatory Enforcement
Fairness Act

Safety and Health Achievement Recognition

I
o

Truth in Lending Act

Toxic Substances Controt Act

United States Code

Underground Injection Control

U.S. Citizenship and Imrmigration Services

Voluntary Protection Programs

83



271

CHAMBER oF COMMERCE
OF THE

UNITED STATES oF AMERICA

TOM SULLIVAN, SXECUTIVE DIRECTOR

SMALL BUSINESS COUNCHL

CHRISTEL SLAUGHTER, PhD, CHAIR

SMALL BUSINESS COUNCIL

June 5, 2018
The Honorable James Lankford
Chairmnan, Subcommittee on Regulatory
Affairs and Federal Management
Committee on Homeland Security and
Governmental Affars
United States Senate
Washington, DC 20510

The Honorable Thomas Carper

Ranking Member, Subcommittee on Regulatory
Affairs and Federal Management

Committes on Homeland Security and
Governmental Affairs

United States Senate

Washington, DC 20510

Re: Reauthorization of SBA Office of Advocacy

The Honorable Marco Rubio
“hairman

Committee on Small Business &
Entrepreneurship

United States Senate
Washington, DC 20510

The Honorable Ben Cardin
Ranking Member

Committee on Small Business &
Entrepreneurship

United States Senate
Washington, DC 20510

Dear Chairman Lankford, Chairman Rubio, Ranking Member Carper, and Ranking

Member Cardin:

L am writing to thank vou for holdin
of the Office of Advocacy ¢
this statement be included in the Committess’ o

I serve as Vice President for Small Business at the

that capacity, I serve as Executive Director for the C

ness Adminis
icial hearing record,

g a joint hearing on May 22 on the reauthorization

ation (SBA). ask that

1.8, Chamber of Commerce and in
't

warnber’s Small Business Councill

The U.S. Chamber of Commerce is the world’s largest business federation representing

the mterests of more than 3 million busines
state and local chambers and industry a

businesses in the United States are defined as small.

Chamber member companies are small busine
to ensure their vie

v of all sizes, sectors, and regions, as well as
ations. Over 99% of private
' Similarly, the vast majority of
ies and the Small Busines
s are considered as part of the Chamber’s policy-making process,

Council works

L Frequently Asked Questions, Otfice of Advocacy, U8, Small Business Administration

{August 2018}, viewable ab:
hitps:i/ fwww.she

goy/sites/default/filles/advocacy /Frequenty-Asked-Qu

stions-Small

Business-2018.pdl.
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It is also worth noting that [ served as Chief Counsel for Advocacy at the SBA from
2002-2008, so the topic of this hearing is of particular interest.

SBA’'s Office of Advocacy is charged with independently representing the views of small
business before Congress and the Administration and oversees agency compliance with
the Regulatory Flexibility Act.” Effective implementation of the Regulatory Flexibility
Act plays an important role in preventing overly burdensome federal regulatory mandates
from harming the small business community and because of the office’s role, the
Chamber has included strengthening the Office of Advocacy as a priority for 201 9}

Research conducted by the U.S. Chamber of Commerce Foundation sheds some light on
how small businesses struggle under the weight of excessive regulatory requirements.
The report entitled, “The Regulatory Impact on Small Business: Complex. Cumbersome.
Costly,” pegs the impact of federal regulatory burden at “$1.9 trillion per year in direct
costs, lost productivity, and higher prices.”™ The Foundation’s research also shows that
those costs hit small businesses the hardest, with an fmpact on firms with 50 employees
or fewer that 1s 20 percent higher than the average for all firms.

During a recent trip to Cleveland, Ohio, T visited our Small Business Council member,
Michael Canty, President & CEO of Alloy Bellows & Precision Welding, Inc. He
brought the Foundation’s research findings to life and explained to me that one-size-fits-
all regulations do not work when it comes to many federal environmental and safety and
health mandates. Michael is also a leader with the Greater Cleveland Partnership’s
Council on Smaller Enterprises {COSE) and he has shared his views before the Senate in
the past.’®

In addition to reauthorizing SBA’s Office of Advocacy, the Chamber supports the Prove
It Act (5.2014), the Early Participation in Regulations Act (5.1419), and the Small

2 Regulatory Flexibility Act, Pub. L. No. 96-354, 94 Stat. 1164 {1980), as amended by the Small
Business Regulatory Bnforcement Fairness Act of 1996, Pub. L No, 104-121, 110 Stat. 857 {1996}
{codified as amended at 5 US.C Sec. 601612}, also amended by Sec. 1100 of the Dodd-Frank Wall
Street Refornm and Consumer Protection Act, Pub. L. No, 111-203, 124 Stat. 2112 (July 21, 2010).

3 The State of American Business, 1.S. Chamber of Commerce, 2019 Policy Priovities Booklet, Page 24
{lanuary 10, 2019}, viewable at:

https:/ fwww.uschamber.com/sites/default/files /023587 s0ab 2019 booklet inside final spread.pd
£

* The Regulatory Impact on Small Rusiness: Complex, Cumbersome. Costly, U.S, Charher of Commerce
Foundation (March 2017}, avallable at: https/ fwww.uschamberfoundationorg /renorts fsmall-
business-regulation-study.

5 Testimony, Michael Canty, President & CEQ of Alloy Bellows and Precision Welding, inc.,
On behalf of the National Small Business Association, Senate Committee on Environment
and Public Works, Subcommittee on Superfund, Waste Management and Regulatory
Oversight, (April 12, 20186), viewable al: hitps://www.nsha.biz/wp-
content/uploads/2016/04/NSBA_Michael-Canty_Testimony Senate-EPW-

S £

1615 H STREET, NNW., WASHINGTON, D.C, 20062-2000
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Business Regulatory Flexibility Improvements Act (8.1120). We believe these measures
will bolster the effectiveness of SBA’s Office of Advocacy.

Finally, the Chamber echoes the sentiments of several witnesses who appeared before the
Jjoint Committee hearing and testified in support of David Tryon’s nomination to serve as
Chief Counsel for Advocacy. Last vear, [ joined with Winslow Sargeant, Ph.D., who
served as Chief Counsel in the last Administration, and asked Leader McConnell and
Senator Schumer to take up Mr. Tryon’s nomination.” The Chamber supports the
nomination of David Tryon to serve as Chief Counsel and we ask that you urge vour
Senate colleagues to take up his nomination so that small businesses have an independent
high-ranking official in the Administration fighting for them.

Thank you for considering these views and please do not hesitate to contact me at
tsullivan@uschamber.com if you have any questions concerning the Chamber’s views on
this important topic.

Singerely,

Thomas M. Sullivan
Vice President, Small Business Policy
Executive Director, Small Business Council

6 Letter to Leader McConnell and Senator Schumer, Winslow L. Sargeant, Ph.D. and Thomas M.
Sullivan {July 31, 2018}, viewable at: http://bitly/2WmpFleChiefCounsel.

1618 H STREET, N.W., WASHINGTON, D.C. 20062-2000
www.aschamber.com/council-smail-business
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