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(1) 

REAUTHORIZATION OF THE SBA OFFICE 
OF ADVOCACY 

WEDNESDAY, MAY 22, 2019 

UNITED STATES SENATE,
COMMITTEE ON SMALL BUSINESS

AND ENTREPRENEURSHIP,
UNITED STATES SENATE,

COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,

SUBCOMMITTEE ON REGULATORY AFFAIRS 
AND FEDERAL MANAGEMENT, 

Washington, DC. 
The Committees met, pursuant to notice, at 2:31 p.m., in Room 

106, Dirksen Senate Office Building, Hon. Marco Rubio, Chairman 
of the Committee, and Hon. James Lankford, Chairman of the Sub-
committee, presiding. 

Present: Senators Rubio, Ernst, Hawley, Lankford, Cardin, Cant-
well, Rosen, and Sinema. 

OPENING STATEMENT OF HON. JAMES LANKFORD, A U.S. SEN-
ATOR FROM OKLAHOMA, AND CHAIRMAN, SUBCOMMITTEE 
ON REGULATORY AFFAIRS AND FEDERAL MANAGEMENT, 
COMMITTEE ON HOMELAND SECURITY AND GOVERN-
MENTAL AFFAIRS 

Chairman LANKFORD [presiding]. Good afternoon, everyone. I am 
pleased the Homeland Security and Governmental Affairs Sub-
committee on Regulatory Affairs and Federal Management can 
partner with the Senate Small Business and Entrepreneurship 
Committee and dig into the disproportionate impact of Federal reg-
ulations on small businesses and what we in Congress can do about 
this to be able to help our small businesses in our communities. 

We have quite a few members that have multiple hearings that 
are going on this afternoon. So we will have different folks that are 
coming in and out pretty frequently. I wish we could have had a 
larger room to be able to meet in, to be able to fit everyone in, but 
we will try to squeeze in. Sorry for the folks that have to stand. 

I want to remind everyone. Do not draft rules to limit the growth 
of small businesses. I have never met anyone in any agency that 
is intentionally trying to hurt small businesses, but unfortunately, 
that is an ancillary result. That does happen. 

Research by the American Action Forum found that every 10 per-
cent increase in cumulative regulatory cost results in the loss of 
400 small businesses. As regulatory cost and complexities rise, 
small businesses disappear. Unnecessary burdens can be avoided if 
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agencies have meaningful consultation with stakeholders before 
they decide how they will regulate, how they will take on a more 
complete measurement of the economic impact to their regulations, 
and understand that the rule has both direct and indirect effects. 

When entrepreneurs open their own businesses, their goal is to 
provide for their family and serve their community by offering a 
product or a service. Each moment a small business spins trying 
to understand and comply with the new burdensome Federal regu-
lation, that is time they are not spending on actually growing their 
business and providing resources to their community. Regulations 
should be created when it is essential, not when it is just preferred. 
Running a business is hard and stressful. Government should not 
make it worse. 

When a regulatory environment is stable and businesses can 
plan for the future, they can hire more people, and the pay for ex-
isting employees rises. 

Last month’s survey on Small Business Optimism, conducted by 
the National Federation of Independent Business, found that 20 
percent of businesses planned to hire new employees in the next 
3 months, and 34 percent of businesses reported higher worker 
compensation. The monthly survey showed as concerns over regula-
tions fall, hiring and wages rise. 

Small businesses cannot weather dramatic swings in policy the 
same way large businesses do. So I look forward to discussing the 
ways Congress can help stabilize the regulatory environment for 
small businesses so they can thrive. 

With that, I would recognize the Ranking Member of our Sub-
committee, Senator Sinema. 

OPENING STATEMENT OF HON. KYRSTEN SINEMA, A U.S. 
SENATOR FROM ARIZONA 

Senator SINEMA. Well, thank you, Chairman Lankford, and 
thank you to all of our witnesses who have joined us today. 

I am glad we have this opportunity to join the Small Business 
Committee to discuss the reauthorization of the Small Business 
Administration Office of Advocacy. 

Small businesses are the backbone of Arizona’s economy. There 
are approximately 550,000 small businesses in Arizona, which is 
over 99 percent of all businesses in my State. These businesses em-
ploy 1 million people, which, of course, is 44 percent of Arizona’s 
workforce. 

The Office of Advocacy can play a critical role by giving these 
small businesses a voice and making sure that their concerns are 
heard by other Federal agencies when rules are being developed. 

Unfortunately, the Office of Advocacy is not immune to con-
troversy. In 2010, the Office of Advocacy published a report on 
small business regulatory costs. GAO, CRS, and OIRA, Adminis-
trator Cass Sunstein, all quickly highlighted the report’s flaws, and 
consequently, the Office of Advocacy added a disclaimer to the re-
port stating, quote, ‘‘The findings of the report have been taken out 
of context, and certain theoretical estimates of cost have been pre-
sented publicly as verifiable facts,’’ end quote. 

In 2013, the Center for Effective Government published a report 
finding that the Office of Advocacy commented on government 
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studies examining chemical toxicity that did not relate to an ongo-
ing rulemaking and did not raise specific small business concerns. 

In 2017, the Office of Advocacy again partnered with the authors 
of a discredited 2010 report earlier for a similar report. Advocacy 
abandoned this new study, but the focus and credibility took an-
other hit. 

So all of these missteps point to an office that needs to find an-
other way. So it is our responsibility to help advocacy do a better 
job because its mission is so important to economic growth in Ari-
zona and to our country. By recognizing past mistakes and pre-
venting future missteps, we can help Advocacy regain the trust it 
needs to be an effective voice for small businesses. 

I hope that as we examine the reauthorization of the Office of 
Advocacy, we can work together to enhance its standing and ensure 
that it is a trusted voice for small businesses that the community 
needs and deserves. 

Thank you, Mr. Chairman. I yield back. 
Chairman LANKFORD. Thank you. 
At this time, we will proceed with testimony from our witnesses. 

Major Clark is the Acting Chief Counsel for the Office of Advocacy 
at the United States Small Business Administration, a position 
that he has held since January of 2017. He has worked at the Of-
fice of Advocacy since 1998, previously serving as Assistant Chief 
Counsel for Procurement Policy. 

Mr. Clark, we are very grateful that you are here today, and, 
from an Oklahoma perspective, I have friends at home that own an 
auto repair shop, restaurants, dry cleaners, small energy compa-
nies, construction companies, design and engineer companies, a 
friend of mine that owns a physical therapy. They are great at 
what they do, but they do not wake up every day to read the Fed-
eral Register. They just do not. They know their stuff, and they do 
it really well. And they are counting on the Office of Small Busi-
ness Advocacy to be able to help them, and we are grateful that 
you take on that responsibility and that you are here to be able to 
share your story today with us. 

So we are pleased to be able to receive your testimony now. 

STATEMENT OF MAJOR CLARK III, ACTING CHIEF COUNSEL, 
OFFICE OF ADVOCACY, U.S. SMALL BUSINESS ADMINISTRA-
TION, WASHINGTON, DC 

Mr. CLARK. Thank you, Mr. Chairman. I am looking at this box 
here just for a moment. When I was on the Hill, we did not have 
this type of sophistication. So, hopefully, I will be able to work it 
correctly. 

But good afternoon, Chairman Lankford and Ranking Member 
Sinema and members of the Committee. I am honored to be here 
today on behalf of the Office of Advocacy. We are an independent 
office that speaks on behalf of the small business community before 
Federal agencies, Congress, and the White House. 

This testimony does not reflect the views of the Administration, 
and this statement has not been circulated to the Office of Manage-
ment and Budget for clearance. 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00009 Fmt 6633 Sfmt 6633 C:\DOCS\37798.TXT SHAUNLA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R



4 

As Acting Chief Counsel of the Office of Advocacy and on behalf 
of the entire Advocacy family, I would like to thank both Commit-
tees for the tremendous support you have shown us over the years. 

The importance of small businesses as generators of innovation, 
employment, economic growth, and competition in the U.S. econ-
omy has been recognized for decades. The need for policies that 
support the development, growth, and health of small businesses 
led to the creation in 1976 of the Office of Advocacy. Our core mis-
sion to represent small business interests before government agen-
cies was amplified by the 1980 Regulatory Flexibility Act and sub-
sequent amendments and executive orders. 

The 2010 Small Business Job Act provided advocacy with addi-
tional independence. However, advocacy still encounters challenges 
with maintaining its independence. The fact that the words ‘‘Small 
Business Administration’’ remain a part of Advocacy’s name con-
tinues to confuse the public and even some Federal agencies, but, 
despite this, Advocacy still works very closely with SBA, including 
working with the SBA National Ombudsman’s Office. 

Independently, Advocacy represents small interests in many 
ways. Our regional advocates provide direct contact with small 
business stakeholders. Advocacy’s economic research team conducts 
important research on the needs of small businesses and their role 
in the economy and works with our legal team to assist the agen-
cy’s Regulatory Flexibility Analysis. 

The RFA requires Federal agencies to consider the impact of 
their regulatory proposals on small entities, analyze effective alter-
natives, and minimize small entity impacts and make their anal-
ysis available for public comments. The specific requirements of the 
RFA are discussed in my written testimony. 

Advocacy reports to Congress every year on agency compliance 
with the RFA. The report for Fiscal Year 2018 was published and 
sent to these Committees last month. 

In recent years, the most frequent concerns Advocacy has cited 
in public comment letters to agencies were deficiencies in the RFA 
analysis. These include, but are not limited to, inadequate analysis 
of small entity impacts and lack of consideration of significant al-
ternatives. 

Advocacy has been concerned with agencies’ inconsistent compli-
ance with 610 of the RFA. We welcome executive order 13771 and 
executive order 13777, which align with the objectives of Section 
610’s retrospective reviews and requirements. 

Advocacy is working to ensure that small businesses are included 
in the regulatory reform effort by conducting small business re-
gional regulatory reform roundtables, and since June of 2017, Ad-
vocacy has conducted 36 of these roundtables in 25 States, and 
over 1,500 small businesses have participated. 

In December 2018, Advocacy published a progress report which 
covers the first 16 months of these roundtables and follow-up ef-
forts with Federal agencies. 

Finally, Mr. Chairman, allow me to turn briefly to our legislative 
priorities because, as you know, Advocacy currently does not have 
a Senate-confirmed Chief Counsel. Advocacy has not updated its 
legislative priority since 2016, but allow me to explain some of 
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5 

those priorities which are in our annual report. Advocacy believes 
some of these priorities are still very much important today. 

First, indirect effects should be part of the RFA analysis. Second, 
the definition of a rule under the RFA needs to be expanded to in-
clude interim final rulemaking, and finally, a clear definition of a 
factual basis for a certification should be established. 

Mr. Chairman, this concludes my oral testimony, and I request 
that Advocacy Regional Annual Report and the Regulatory Reform 
Roundtable Project Report be included in the hearing record. 

Chairman LANKFORD. Without objection. 
Mr. CLARK. Thank you very much for this opportunity to testify 

today, and I am happy to answer any questions you may have. 
[The prepared statement of Mr. Clark follows:] 
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The Office of Advocacy of the U.S. Small Business 
Administration was created by Congress in 1976 to be 
an independent voice for small business within the 
federal government. The office is led by the Chief 
Counsel for Advocacy, who is appointed by the 
President and confirmed by the U.S. Senate. The Chief 
Counsel advances the views, concerns, and interests 
of small business before Congress, the White House, 
federal agencies, federal courts, and state policy 
makers. The office relies on economic research, policy 
analysis, and small business outreach to identify 
issues of small business concern. Twelve regional and 
national advocates around the country and an 
independent office in Washington, D.C., support the 
Chief Counsel's efforts. 

For more information about the Office of Advocacy, 
visit advocacy.sba.gov, or call (202) 205-6533. 
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Major L. Clark, Ill 
Acting Chief Counsel 
Office of Advocacy 

U.S. Small Business Administration 

Chairman Rubio, Ranking Member Cardin, Members of the Committee on Small 
Business and Entrepreneurship, as well as Chairman Lankford, Ranking Member Sinema, and 
Members of the Homeland Security and Government Affairs Subcommittee on Regulatory 
Affairs and Federal Management, I am honored to be here today on behalf of the Office of 
Advocacy (Advocacy) to present testimony to you about our office and the federal rulemaking 
process. Advocacy is an independent office that speaks on behalf of the small business 
community before federal agencies, Congress, and the White House. The views in my 
testimony do not necessarily reflect the views of the Administration or the Small Business 
Administration (SBA), and this statement has not been circulated to the Office of 
Management and Budget for clearance. 

I. The Independent Office of Advocacy 

First, as the Acting Chief Counsel for Advocacy, and on behalf of the entire Advocacy 
team, we would like to thank both committees for the tremendous support you have shown 
the office over the years. 

There was early recognition by Congress of the importance of small businesses to our 
nation's economy. The Office of Advocacy was created by Congress in 1976 to be an 
independent voice for small business within the federal government. Title II of Public Law 94-

305 and the Regulatory Flexibility Act confer responsibilities and authorities on Advocacy. 
Both laws are standing, non-expiring legislation and have been amended over the years. 

An important theme leading to Public Law 94-305 was the need for an independent 
voice within the federal government to represent the interests of small business. The law 
provides that the Chief Counsel is to be appointed from civilian life by the President with the 
advice and consent of the Senate, and Advocacy employees serve at the pleasure of the Chief 
Counsel. Further, the law authorized the Chief Counsel to prepare and publish reports as 
deemed appropriate and the reports "shall not by submitted to the Office of Management 
and Budget (0MB) or to any other Federal agency or executive department for any purpose 
prior to transmittal to the Congress and the President."' For this reason, Advocacy does not 
circulate its work product for clearance with the SBA Administrator, 0MB, or any other federal 

1 § 206, Public L. No. 94-305, 15 U.S.C. § 634f. 
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agency prior to publication. Since 2010, Advocacy has also had independent budget 
authority.2 

However, Advocacy still encounters challenges with maintaining its independence 

from SBA. The fact that the words "Small Business Administration" remain a part of 

Advocacy's name continues to confuse the public and even some federal agencies. To avoid 

this confusion, the committees might consider changing Advocacy's name to clarify that 

Advocacy is not a program within the Small Business Administration, but rather a separate, 

independent office representing small businesses. 

That said, Advocacy is a relatively small operation and continues to rely on SBA for a 

variety of administrative support services, ranging from office space, equipment, IT, 

communications support, human resources support, and acquisitions, which are outlined in a 

Memorandum of Understanding between SBA and Advocacy. Advocacy's administrative 

support staff "plug in" to SBA's systems to keep Advocacy functioning at a high level of 

productivity. 

It is also important to note the other ways in which Advocacy and SBA interact. Of 

special importance is the work of Advocacy's economic research team that is widely used by 

SBA offices. For example, the number of small businesses in the United States is a common 

statistic used by SBA and other agencies, but is calculated by Advocacy's research team. 3 

Advocacy also works closely with the SBA Ombudsman and prides itself on the level of 

cooperation and assistance that its professionals provide to all SBA program and policy staff. 

II. Small Business Research 

Public Law 94-305 made economic research a core mission of the Office of Advocacy. 

This mission includes the documentation of the role of small businesses and 

entrepreneurship in the economy and the examination of various issues of relevance to small 

business owners. These elements of Advocacy's mission are the primary responsibility of the 
Office of Economic Research (OER). OER specializes in the following areas: small business 

2 The Smalt Business Jobs Act of 2010 established a separate appropriations account for Advocacy, in addition to 
a requirement that SBA provide operating support for Advocacy. Advocacy's funds are to remain available until 
expended. Pub. L. No. 111-240, title I,§ 160l(b) (Sept. 27, 2010), 124 Stat. 2551, 15 U.S.C. § 634g. These 
provisions became operational with Advocacy's budget request for Fiscal Year 2012. Since then, Advocacy's 
annual Congressional Budget Justification and its accompanying Annual Performance Report have appeared in 
a separate budget appendix following the main SBA budget request. 
3 There are 30.7 million small businesses in the United States. U.S. SMALL BUS.AOMIN. OFFICE OF ADVOCACY, 2019 
SMALL BUSINESS PROFILE: UNITED STATES, 1 (2019). available at hl!;ps://advocacy.sba.govlwp-content/uploads/2019/ 
04/2019-Small-Business-Proliies-US p_,:!f. Advocacy calculates small business statistics using the most recent 

data available from government sources. 
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economy, small firm dynamics, small business finance, regulatory policy, international small 
business issues, barriers to entrepreneurship, and ownership of businesses by demographic 
groups such as veterans, women, and minorities. OER economists work with federal 
statistical agencies to acquire and analyze data on small businesses, conduct in-house 
research, and manage contract research projects. OER economists and work closely with the 
legal team in Advocacy's Office of lnteragency Affairs to assess the economic impacts of 
proposed federal rules on small businesses and alternative regulatory approaches that would 
reduce economic burden. The economists and attorneys collaborate to train federal agency 
staff on analyzing regulatory impacts on small businesses in accordance with the Regulatory 
Flexibility Act and Executive Order 13272. 

Advocacy uses its economic research funds for two primary purposes: 1) to sponsor 
the development and continuation of small business data series and special data tabulations 
on specific small business topics from federal statistical agencies; and 2) to fund contract 
research on specialized small business issues through the federal procurement process. 
Advocacy publishes issue-specific research as well as periodic reports. OER publications take 
many forms, including traditional publications such as reports, bulletins, frequently asked 
questions, and state economic profiles, along with newer products such as issue briefs, fact 
sheets, topic-linked research series, and infographics. Additionally, OER economists give 
presentations on small business research and statistics at various conferences, forums, 
events, roundtables, and meetings. 

Advocacy sponsors issue-specific research on a wide variety of topics of interest to 
Advocacy stakeholders within Advocacy's research mandate. Advocacy welcomes 
suggestions for small business research topics from many sources in order to identify and 
validate important topics, including input from congressional offices, other federal agencies, 
small business organizations, advocacy groups, and small businesses themselves. Advocacy 
staff and leadership also seek to identify areas where new research is needed and feasible 
given the state of existing data. Subject to the availability of resources, Advocacy periodically 
solicits research proposals on topics of Interest according to the federal procurement process 
administered by SSA's Acquisition Division. Each awarded contract research project is 
monitored by an Advocacy staff member serving as the Contracting Officer's Representative 
for the project. In 2015, Advocacy improved controls over its research process, including 
strengthening its peer review process. OER continuously assesses and refines its research 
process in order to best carry out the special responsibility of being the only federal office 
tasked with producing small business research and statistics. 

OER publishes an annual report detailing its research activity for the year, including a 
listing of publications, small business economic research forums held, and an overview and 
update of the most widely used publicly available data series on small businesses. In FY 2018, 
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OER released 20 publications. OER's annual report for FY 2018 is still in development, and the 
FY 2017 report can be accessed on our website.• 

Ill. The Regulatory Flexibility Act and Advocacy's Role in the Federal Rulemaking 
Process 

Federal regulations can have a disproportionate impact on small businesses. Because 
of this, the Regulatory Flexibility Act (RFA),5 enacted in September 1980, requires federal 
agencies to considerthe impact of their regulatory proposals on small entities, analyze 
effective alternatives that minimize small entity impacts, and make their analyses available 
for public comment. The RFA applies to a wide range of small entities, including small 
businesses, not-for-profit organizations, and small governmental jurisdictions. 

Advocacy continues to emphasize that the RFA "does not seek preferential treatment 
for small entities, nor does it require agencies to adopt regulations that impose the least 
burden on them, or mandate exemptions for them. Rather, it requires agencies to examine 
public policy issues using an analytical process that identifies barriers to small business 
competitiveness and seeks a level playing field for small entities, not an unfair advantage. "6 

Under the RFA, when an agency proposes a regulation that would have a "significant 
economic impact on a substantial number of small entities," the regulation must be 
accompanied by an impact analysis known as an initial regulatory flexibility analysis (IRFA), 
when the rule is published for public comment.7 When the final rule is published, it must be 
accompanied by a final regulatory flexibility analysis (FRFA).8 These analyses must describe, 
among other things, 1) the reasons why the regulatory action is being considered; 2) the small 
entities to which the proposed rule will apply and, where feasible, an estimate of their 
number; 3) the projected reporting, recordkeeping, and other compliance requirements; and 
4) any significant alternatives to the rule that would accomplish the statutory objectives while 
minimizing the impact on small entities. The consideration of significant alternatives is the 

key to the RFA. 

' U.S. SMALL Bus. AOMIN. OFFICEOF ADVOCACY, ANNUAL REPORT OFTHE OFFICEOF ECONOMIC RESEARCH: FY 2017, available at 
https://www.sba.gov/sites/defaultlfiles/OER 2017 Annual &m.2.r:l~J. 
5 s U.S.C. § 601, et seq. The Regulatory Flexibility Act was originally passed in 1980 (Pub. L No. 96-354). The Act 
was amended by the Small Business Regulatory Enforcement Fairness Act of 1996 (Pub. L. No. 104-121), the 
Dodd-Frank Wall Street Reform and Consumer Protection Act (Pub. L No.111-203), and the Small Business Jobs 
Act of2010 (Pub. L. No.111-240). 
'U.S. SMALL Bus. ADMIN. OFFICE OF ADVOCACY, AGUIDE FOR GOVERNMENT AGENCIES: HOW TO COMPLY WITH THE REGULATORY 
FLEXIBILITY ACT, 1 (Aug. 2017), available at https://www.sba.gQlfilJ!!,J;LdJ;:fault/fites/advocacy/How-to-Comply­
with·the-RFA•WEB,JJ!i( [hereinafter RFA COMPLIANCE GUIDEJ. 
7 5 u.s.c. § 603. 
8 5 u.s.c. § 604. 
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Alternatively, if a federal agency determines that a proposed rule would not have a 
significant impact on a substantial number of small entities, the head of that agency may 
"certify" the rule and bypass the IRFA and FRFA requirements.• This is commonly referred to 
as a "certification" and requires the agency to provide a factual basis for its determination 
that the rule will not have a significant economic impact on a substantial number of small 
entities. 

In addition, the Environmental Protection Agency (EPA), Occupational Safety and 
Health Administration (OSHA}, and the Consumer Financial Protection Bureau (CFPB} are 
required to convene a small business advocacy review panel (also referred to as a SBREFA 
panel) whenever they are developing a rule that is expected to have a significant economic 
impact on a substantial number of small entities.10 These agencies must notify Advocacy prior 
to the publication of an IRFA and provide information on the potential impacts of the 
proposed rule. The SBREFA panels consist of representatives of the Chief Counsel for 
Advocacy, the Administrator of OM B's Office of Information and Regulatory Affairs (OIRA), and 
the agency proposing the rule.'1 The panel reviews materials related to the proposal, and, 
importantly, the advice and recommendation of small entity representatives (SERs) on the 
rule's potential effects and possible mitigation strategies. The panel then issues a report on 
the comments of the SERs and on its own findings related to RFA issues. The agency is then 
required to consider the panel report findings and, where appropriate, modify the proposed 
rule and/or its IRFA.12 

Section 610 of the RFA also requires agencies to review their existing rules that have or 
will have a significant impact on a substantial number of small entities within ten years of 
their promulgation.13 The purpose of the review is to determine whether such rules should be 
continued without change, or should be amended or rescinded, consistent with the stated 
objectives of applicable statutes, to minimize any significant economic impact of the rules 
upon a substantial number of small entities. 

The elements of the RFA are the primary responsibility of Advocacy's Office of 
lnteragency Affairs. lnteragency is Advocacy's largest operational division in terms of staff, 
and the team of attorneys monitor federal regulatory and other activity with potential small 
entities impacts. They also work with agencies to help them develop less burdensome rules, 

9 5 U.S.C. § GOS(b). 
10 A list of all SBREFA panels that have been convened can be found In our annual report to Congress, and in 
Appendix A of this testimony. 
11 In limited circumstances, the Chief Counsel may waive the requirement for a SBREFA panel. 
12 5 u.s.c. § 609. 
13 5 u.s.c. § 610. 
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both by providing small entity input early in the regulatory process, while still achieving the 
agencies' regulatory goals. The team utilizes numerous methods of communication to 
present the concerns of small entities to federal officials promulgating new regulations. For 
example, Advocacy holds meetings with officials, participates in OIRA-led review of upcoming 
rules, writes comment letters to agency directors, conducts outreach to small entities 
through roundtables and other methods, and holds training sessions on RFA compliance to 
help facilitate meaningful participation by all interested parties. 

One of the important functions of this team is confidential interagency 
communications. Advocacy's goal is to participate in the regulatory development process as 
early as possible, both to counsel agencies on potential effects of their actions on small 
business and to provide RFA compliance expertise as needed. Advocacy believes it is essential 
that agency policymakers and regulatory development staff have confidence that they can 
share pre-proposal information with Advocacy staff. Such disclosure could have a variety of 
adverse consequences, and, depending on what is disclosed to whom, could in some cases 
violate law. Fortunately, Advocacy's track record in this regard has been exemplary, and the 
trust that lnteragency has built with regulatory agencies is evident, as these agencies are 
increasingly asking for Advocacy guidance early in the pre-proposal phase of the rule 
development process. Because of the confidential nature of most such communications, it is 
difficult for Advocacy to document the precise regulatory cost savings to small businesses 
that flow from this important work. 

IV. Agency Compliance with the Regulatory Flexibility Act 

In addition to the RFA's requirements that agencies consider how their regulations will 
impact small businesses and consider less burdensome alternatives, the RFA also requires 
the Office of Advocacy to monitor and report on how well federal agencies are complying with 
the law. In addition, Executive Order 13272, "Proper Consideration of Small Entities in Agency 
Rulemaking," which was signed by President George W. Bush in 2002, requires Advocacy to 
educate federal agency officials on compliance with the RFA, to provide resources to facilitate 
continued compliance, and to report to 0MB on agency compliance with it.14 Every year, 
Advocacy reports to Congress and 0MB on agencies' compliance with the RFA and E.O.13272. 
Advocacy's report for FY 201815 was published in April 2019 and was sent to these 
Committees, and I would like to highlight some important items. 

14 Exec. Order No. 13,272, 67 Fed. Reg. 53,461 {Aug. 13, 2002). 
15 U.S. SMALL Bus. ADMIN. OFFICE OF ADVOCACY, REPORT ON THE REGULATORY FLEXIBILITY ACT, FY 2018 (Apr. 2019), available 
at https://s3 amazonaws.com/advocacy-prod.sba.fun/wo-co11te11lli!lllllfillli2.Ql~MLOlJ60024/RFA-Annua!­
Report-FY-2018.pdf [hereinafter RFA FY 2018 REPORT]. 



14 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00020 Fmt 6633 Sfmt 6633 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 1
3 

he
re

 3
77

98
.0

13

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

- 9 -

From FY 2016 through FY 2018, Advocacy has submitted 61 formal comment letters to 
regulatory agencies. The most frequent concerns were that agencies had an inadequate 
analysis of small entity impacts (27 letters); significant alternatives were not considered (24 
letters); and deficiencies in the RFA analysis (16 letters). The figure below summarizes 
Advocacy's issues of concern from comment letters during FYs 2016 to 2018. 

Number of Specific Issues of Concern in Agency Comment Letters for FY 2016, FY 
2017, and FY2018 

Inadequate analysis of small entity impacts 

Significant attemative5 not considered 

Deficiencies in RFA analysis 

SmaU entity outreach needed 

Comment period too short 

Improper certification 

Other 

Commend agenc:y for withdrawing rule 

0 4 12 

FY20l6 l!IFY2017 lllFY2018 

14 

Advocacy also engages with small business stakeholders through a variety ofother 
mechanisms, ensuring that the lines of communication remain open and that small business 
concerns are heard by the appropriate contacts within the federal agencies. Part of this 
engagement is through issue roundtables, which focus on small business regulatory topics. 
Advocacy holds issue roundtables across the country and often provides opportunities for 
small business stakeholders to participate remotely by phone. In addition to our daily 
engagement with small entities, in FY 2018, Advocacy hosted 12 issue roundtables on a 
variety of regulatory issues.16 

"The list and descriptions of the roundtables can be found in Chapter 3 of our RFA FY 2018 Report. 
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V. Advocacy's Regulatory Reform Efforts 

In response to Executive Orders 13771 and 13777, which commit this administration to 
regulatory reform and burden reduction, on March 30, 2017, Advocacy sent a memorandum 
to federal agencies recommending that they consider small entity interests in implementing 
E.O.13771 and in subsequent deregulatory actions.17 Advocacy works to ensure that small 
businesses are included in the regulatory reform effort by conducting small business 
outreach at roundtables to gather small business regulatory reform priorities to channel back 
to federal agencies. 

Advocacy's Regional Regulatory Reform Roundtables have been a means of gathering 
practical input on small business burdens around the country. These roundtables are open to 
the public, and small businesses from a wide area are invited. Advocacy also invites federal 
agency officials to attend, so they can hear feedback and suggestions firsthand, and provide 
agency perspectives, if they so choose. Congressional representatives have also attended 
these roundtables to hear their constituents' regulatory issues. 

The roundtables have two goals: 

1. To identify small business regulatory issues to assist agencies with their regulatory 
reform plans (as directed by Executive Orders 13771 and 13777). This entails 
gathering firsthand information on small business regulatory burdens across the 
nation and identifying specific recommendations for regulatory change to submit 
to agencies. 

2. To educate small businesses and stakeholders on the ways that Advocacy can help 
them meet their goals. 

Since June 2017, Advocacy has conducted 36 Regional Regulatory Reform 
Roundtables in 25 states, and over 1,500 small businesses have participated. While traveling 
to these events, Advocacy staff also made at least 84 site visits in 22 states through 
September 2018. In addition, the office's regional and national advocates held small business 
forums in 244 cities, and small business owners submitted hundreds of comments through an 
on line portal. Locations span rural and urban areas, geographic regions, and a range of 
industries. The geographical diversity provides an up-close perspective of how a single 
federal rule can have varying economic impacts on different types of small businesses. 

17 The memorandum can be found in Appendix B of this testimony. 
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In December 2018, Advocacy published a progress report which covers the first 16 
months of the office's Regional Regulatory Reform Roundtables.18 The report provides details 
about small businesses' regulatory challenges through our firsthand accounts of roundtables 
and site visits across the country through September 2018. It also outlines the first steps 
toward progress in alleviating some of these burdens, which includes follow-up efforts with 
federal agencies. Advocacy looks forward to continuing progress toward regulatory reform 
for small businesses. 

VI. Legislative Proposals to Amend the RFA 

Advocacy's broad experience with the RFA since its original enactment in 1980, 
together with a growing body of case law, give Advocacy a unique perspective on the RFA's 
implementation. Over the years, previous Chief Counsels have identified areas they believed 
needed legislative attention if the RFA is to provide small entities with the full consideration 
that Congress originally intended. 

Because Advocacy currently does not have a Senate-confirmed Chief Counsel that can 
lobby before Congress for legislative solutions, the office has not updated its legislative 
priorities since 2016. Advocacy acknowledges that these proposals will require more 
carefully crafted legislative language and analysis to ensure they are appropriately 
implemented, and our staff is happy to provide technical assistance on legislative proposals 
concerning the RFA. The 2016 legislative priorities can be found in Appendix C of this 
testimony, and are briefly explained below: 

a. Indirect effects 

Under the RFA, agencies are not currently required to consider the impact of a 
proposed rule on small businesses that are not directly regulated by the rule, even when the 
impacts are foreseeable and often significant. Advocacy believes that indirect effects should 
be part of the RFA analysis, but that the definition of indirect effects should be specific and 
limited so that the analytical requirements of the RFA remain reasonable. 19 

" U.S. SMALL Bus. ADMIN. OFFICE OF ADVOCACY, WHAT SMALL BUSINESSES ARE SAYING ANO WHAT ADVOCACY IS DOING ABOUT IT: 
PROGRESS REPORT ON THE OFFICE OF ADVOCACY'S REGIONAL REGULATORY REFORM ROUN0TABLES, JUNE 2017 - SEPTEMBER 2018 
(Dec. 2018}, available at https;/153.amazonaws.com/advocacy-prod.sba.funlwp-contentluploads/2018/12/ 
20091536/What-Small-Businesses-Are-Saying-What-Advocacy-ls-Doing.p.df. 
19 Advocacy's RFA Compliance Guide states that agencies "should examine the reasonably foreseeable effects on 
small entitles that purchase products or services from. sell products or services to. or otherwise conduct 
business with entities directly regulated by the rule.·· RFA COMPLIANCE GUIDE, supra note 6. at 23. 
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b. ScopeoftheRFA 

Currently, the requirements of the RFA are limited to those rulemakings that are 
subject to notice and comment. Section 553 of the Administrative Procedure Act (APA), which 
sets out the general requirements for rulemaking, does not require notice and comment for 
interim final rulemakings, so agencies may impose a significant economic burden on small 
entities through these rulemakings without even conducting an Initial Regulatory Flexibility 
Analysis (IRFA) or Final Regulatory Flexibility Analysis (FRFA). Advocacy believes the definition 
of a rule under the RFA needs to be expanded to include interim final rulemakings that have 
the potential to impose economic burden on small entities. 

In the past, the IRS has regularly promulgated rules that were costly and complicated 
for small businesses. Generally, the IRS contended that it had no discretion in implementing 
legislation and that the agency had little authority to consider less costly alternatives under 
the RFA. Therefore, the IRS often did not analyze the cost of its rules to small businesses 
under the RFA.20 

Finally, the RFA has its own definition of information collection. However, this 
definition is identical to the Paperwork Reduction Act (PRA). A cross-reference to the PRA 
would allow Advocacy to rely on OMB's existing implementing regulations and guidance. 

c. Quality of Analysis 

The Office of Advocacy has been concerned that some agencies are not providing the 
information required in the IRFA and FRFA in a transparent and easy-to-access manner.21 This 
hinders the ability of small entities and the public to comment meaningfully on the impacts 
on small entities and possible regulatory alternatives. Agencies should be required to include 
an estimate of the cost savings to small entities in the FRFA. In addition, agencies should have 
a single section in the preamble of the notice of proposed rulemaking and notice offinal 
rulemaking that lays out clearly the substantive contents of the IRFA or FRFA, including a 
specific narrative for each of the required elements. 

,. On April 11, 2018, the Department of the Treasury and 0MB signed a Memorandum of Agreement outlining the 
general terms for OIRA within 0MB to review tax regulatory actions under Executive Order 12866. The MOA went 
into immediate affect with the exception of the additional information required under section 6(a)(3)(C) of E.O. 
12866 pertaining to tax regulatory actions that would have an annual non-revenue effect on the economy of 
$100 million or more, measured against a no-action baseline, which went into effect in April 2019. 
21 Advocacy believes the information should be at the level of detail necessary to understand the rule's impact 
on all affected entities, such as identifying all of the different types of affected small businesses by industry and 
accessing the rule's impact on each type of affected small business. 
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d. Quality of Certification 

Some agencies' improper certifications under the RFA have been based on a lack of 
information in the record about small entities, rather than data showing that there would not 
be a significant impact on a substantial number of small entities. A clear requirement for 
threshold analysis would be a stronger guarantee of the quality of the certifications. 22 

e. SBREFA Panels 

The Department of Interior's Fish and Wildlife Service consistently promulgates 
regulations without proper economic analyses. Advocacy believes the rules promulgated by 
this agency would benefit from being added as a covered agency subject to Small Business 
Advocacy Review Panels. 

Advocacy also believes that some recent SBREFA panels have been convened 
prematurely. SBREFA panels work best when small entity representatives have sufficient 
information to understand the purpose of the potential rule, likely impacts, and preliminary 
assessments of the costs and benefits of various alternatives. With this information small 
entities are better able to provide meaningful input on the ways in which an agency can 
minimize impacts on small entities consistent with the agency mission. Therefore the RFA 
should be amended to require that prior to convening a panel, agencies should be required to 
provide, at a minimum, a clear description of the goals of the rulemaking, the type and 
number of affected small entities, a preferred alternative, a series of viable alternatives, and 
projected costs and benefits of compliance for each alternative. 

f. Retrospective Review 

In addition to the existing required periodic review, agencies should accept and 
prioritize petitions for review of final rules. They should be required to provide a timely and 
effective response in which they demonstrate that they have considered alternative means of 
achieving the regulatory objective while reducing the regulatory impact on small entities. 
This demonstration should take the form of an analysis similar to a FRFA. 

Conclusion 

Thank you for the opportunity to testify today. Advocacy looks forward to continuing 
to work with you and other Members of Congress to be the voice for small businesses in the 
federal government and work with agencies to reduce small businesses' regulatory burdens 
during the rulemaking process. I would be happy to answer any questions you may have. 

22 Advocacy's RFA Compliance Guide walks through the certification in detail and the items that should be 
included in any certification, including the requirements of a factual basis for the certification. RFA COMPLIANCE 
GUIDE, supra note 6, at 11-30. 
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Appendix A 

SBREFA Panels Convened Through FY 2018 
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SBREFA Panels Convened Through 2018 

Table D.l SBREFA Panels Convened Through FY 2018 

Consumer Financial Protection Bureau 

Arbitration Clauses 

Home Mortgage Disclosure Act 

Mortgage Servicing under the Real Estate Settlement 
Procedures Act (RESPA or Regulation X) and Truth in 
Lending Act (TILA or Regulation Z) 

10/20/15 12/11/15 

02/27/14 04/24/14 

04/09/12 06/11/12 

05/24/16 

08/29/14 

09/17/12 

Department of Labor, Occupational Safety and Health Administration 

Process Safety Management Standard 06/02/16 08/01/16 

Occupational Exposure to Diacety! and Food Flavorings 
05/05/09 07/02/09 

Containing Oiacety! 

Occi/patfot1att,;posureto ti1tylll4m 
Cranes and Derricks in Construction 08/18/06 10/17/06 10/09/08 

Occupational Exposure to Crystalline Silica 10/20/03 12/19/03 09/12/13 

ll/24/03 

Electric Power Generation, Transmission, and 
04/01/03 06/30/03 06/15/05 

Distribution 

Etgont)niJc~~~ .. fu Stlnda~ '03/tii/ss· ... '04/30f99 11/23{!!9 

Rule published 
07/19/17. Repealed 
under Congressional 

Review Act, 10/24/17 

10/15/15 

02/14/13 

08/09/10 

03/25/16 

04/11/14 

11/J~/oo 

68 FV2018 Report on the Regulatory Flexibility Act 
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Table D.l SBREFA Panels Convened Through FY 2018 

Safety and flealth Program Rule 10/20/98 12/19/98 

Environmental Protection Agency 

Regulation of Trichloroethylene for Vapor Degreasers 
under Section G(a) of the Toxic Substances Control Act 

Risk Management Program Modernization 

Federal Plan for Regulating Greenhouse Gas Emissions 
from Electric Generating Units 

PCB (Po!ychlorinated Biphenyls) Use Authorizations 
Update Rule 

National Emissions Standards for Hazardous Air 
Pollutants (NESHAP): Brick and Structural Clay Products 
and Clay Products 

Petroleum Refinery Sector Risk and Technology Review 
and New Source Performance Standards 

Greenhouse Gas Emissions from Electric UtiUty Steam 
Generating Units 

Report on the Regulatory Flexibility Act 

06/01/16 09/26/16 

11/04/15 02/19/16 

04/30/15 07/28/15 

02/07/14 04/07/14 

06/12/13 01/16/14 

Rule proposed 

08/04/11 
rule w/o comp-

letion of SBREFA 
panel report 

Rule proposed 

06/09/11 
ru\e w/o comp~ 

letion ofSBREFA 
panel report 

FY2018 

01/19/17 

03/14/16 01/13/17 

10/23/15 
Withdrawn 
04/03/17 

12/18/14 10/26/15 

06/30/14 12/01/15 

04/13/12 
04/14/13 Ol/08/14 

06/02/14 

69 
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Table D.l SBREFA Panels Convened Through FY 2018 

Formaldehyde Emissions From Pressed Wood Products 02/03/11 04/04/11 06/10/13 07/27/16 

National Emission Standards for Hazardous Air 
Pollutants for Coal- and Oil-fired Electric Utility Stearn 10/27/10 03/02/11 05/03/11 02/16/12 
Generating Units 

Pesticides; Reconsideration of Exemptions for Insect 
11/16/09 01/15/10 Repellents 

Pesticides; Certification of Pesticide Applicators 
09/04/08 11/03/08 08/24/15 01/04/17 {Revisions) 

Renewable Fuel Standards 2 07/09/08 09/05/08 05/26/09 03/26/10 

Non-Road Spark-Ignition Engines/Equipment 08/17/06 10/17/06 05/18/07 10/08/08 

Federal Action Plan for Regional Nitrogen Oxide/Sulfur 
04/27/05 06/27/05 08/:i4/05 04/28/06 

Dioxide (2005 Clean Air Interstate Rule) 

04/28/06 

CoollngWater Intake Structures Phase Ill Facilities 02/27/04 04/27/04 11/24/04 06/15/06 

'':08/29/04 ' 

Lime Industry-Air Pollution 01/22/02 03/25/02 12/W/02 01/05/04 

Construction and Development Effluent limitations 
07/16/01 10/12/01 06/2A/02 

Withdrawn 
Guidelines 04/26/04 
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Table D.l SBREFA Panels Convened Through FY 2018 

Stage 2 Disinfectant Byproductsi Long Term 2 Enhanced 
04/25/00 06/23/00 

08/11/03 01/04/06 

Surface Water Treatment 08/18/03 01/05/06 

(14/21/03 

Concentrated Animal Feedlots 12/16/99 04/07/00 01/12/01 02/12/03 

05/J.3/03 

Lead Renovation and Remodeling Rule 11/23/99 03/03/00 01/10/06 04/22/08 

01/ili/Of 

Recreational Marine Engines 06/07/99 08/25/99 
10/05/01 

11/08/02 
08/14/02 

. 01/22/01 

Light Duty Vehicles/Light Duty Trucks Emissions and 
08/27/98 10/26/98 05/13/99 02/10/00 

Sulfur In Gas 

06/08/01. 

Long Term 1 Enhanced Surface Water Treatment 08/21/98 10/19/98 01/14/02 

Section 126 Petitions 06/23/98 08/21/98 09/30/98 05/25/99 

Ground Water 04/10/98 06/09/98 05/10/00 11/08/06 

ITT/'fs/98 12/07/99 

Centralized Waste Treatment Effluent Guideline ll/06/97 01/23/98 
09/10/03 

12/22/00 
01/13/99 

oof).s/913 08/14/00 

Stormwater Phase II 06/19/97 08/07/97 01/09/98 12/08/99 

•i \ \.'/1thdraw11 
·oa11s/'ii9 

Nonroad Diese\ Engines 03/25/97 05/23/97 09/24/97 10/23/98 

See Appendix G for abbreviations. 
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U.S. SMALL BUSINESS ADJ\IIN!STRATION 

OFFICE OF ADVOCACY 

Appendix B 

Memorandum from Major L. Clark, Ill, Acting Chief 
Counsel for Advocacy, U.S. Small Business 

Administration, to Heads of Agencies re Implementation 
of Executive Orders 13771, "Reducing Regulation and 
Controlling Regulatory Costs," and 13777, "Enforcing 

the Regulatory Reform Agenda" {March 30, 2017) 
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TO: 

FROM: 

DATE: 

SUBJECT: 

Heads of Agencies 
')./!Jl '1l71{' Ma1oY.t. Clark, III Acting Chief Counsel for Advocacy, U.S. Small 

Business Administration 

March 30, 2017 

Implementation of Executive Orders 13771, "Reducing Regulation and 
Controlling Regulatory Costs," and 13777, "Enforcing the Regulatory 
Reform Agenda" 

As required by EXl'CUliYc Order d'O) l.127~ 1. I om I Hi ling tu ad1 isc you 111' 1he ac1i1 itic, or the• 
Orlkc of A,hocacy ,Ad\'ocacy) rdatl'd lo rwcnl Exccutiw ( Jrdcrs on Ilic reduction or 
regulatory burdens and olkr adtlilional assistuncc rdatl·d !<1 1hcsc new polid,·s. ,\dv,,cac, 
s;inmgly endorses !he principks and policies ol'thcse l'wclllive l)rckrs and urges Ihm 1hc1· b.:­
implcmcntcd consislcm with the Rcg:ulalnry l'b;ihility Act (RF:\)' in onkr 10 r,·tlm:c 1hc· 
regulatory burdens and the dispropnnionaic imp:1,·ts nrn:1,:ul:i!inns 1111 sm:,11 cntitks. 

Congress cswblishcd the Ot'ii<:.: or Advocacy under !'uh. I .. No. 1;.i.305 10 ad\'\>cah: the 1·ie\\':< or 
:<mall ell!ilic:, bt'lhrc• 1':derol ,iµcrn:ics and Congress, Ile-cause ,\dvocacr i.s mi ill(kpcndc·lll ollkc 
within the t i,S. Srnall llu,in,·ss i\dministration (SllA). the views expressed h~ ;\d,ocacy do not 
n,•ccssarily rc-iket the position ni'lhc i\dministration or the SllA1 The RF,\. as :um:mlcd hy ihL' 
Smnll llusin.:ss Regulatory Enforcc111c111 Fairness J\ct ni' I')% (SllREFi\J. t,i1·cs small cmi1ics 
(businesses, nrganizations. and lrn:al gowrnrncnbl a I oici: in the li:deral ruknmki11g proc,:ss and 
rc·quires ag,mc:ics to consider the impacts of their rulcmakinµs on small .:111i1ics, I lndcr FO 
I -~~7~. Ad,·11cacy pnwides training to agencies on the RF,\. 

U\ er th1..~ cuming months. AdnH:;.ll') \\ ill be making an1iluhk: :..H.h.litiomd as~lst~l!H:e and H)ol:,;. tu 
impkmcnt Exi:cutiw Orders 13771 and I :nn and engaging in nutn:ach to smnll cntiti<:s tn 
idcntil'y ,1pp"nuni1it:s 111 reduce burdens on small cmitks. ,\dvncaq will alsn be scckin!! 
additional npponunitks In train pnlic\' ,,nicials and rcµulatnry stuff on the RFA :md its 
impm'!Hnc,· in th,• impk·111cHt:1tion ot' thc;;c EOs. 

1 l·,,c..-:utiVI.' Onkr 13272. :..iµncJ 1\tt,µt1:-,.t IJ. 2002 !h7 Fl':tl. Ri:g. 5JA6f {August !(,. :!H02t. ~i:ction 2ial rct1uin.:s IIR· 
Cl111..·rt:.\1u11sd hi!' :\d\ui.::.1c: t-1) "'JJotif~ .1µ1.•llt), heads !him 1inlL' lo time of'thi.· ri.;quircm-i:nl:,,, ofth(.· JR1.·!!ulntor> 
Fbihili1yl t\,t. .. 

~ 5 l S.C ~ 611 L t'!. .,'< '•I· 
, 1:i ll.S.C, § <t'•ln. 1'f. \'1'1/. 

s 
OFFlCI! OF AOVOCACV 

1,09 '.Ii d Slrnt,t 
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To initiate /\<lvoc,w.y a%i~1un1:c to your agency in the impkmcn\.itiun or EO l ~77 l. l'.O L\777. 
and the Regulatory Fh:xibility /\ct. pkasc provide 111.: with tlw munc•s ofth.: ot'lkia!s you lwn· 
designated as th<:: R<::gulawry Policy Ofliccr. named under LO- l '.'.866. section (,(a )(21. and 1h1: 
Regulatory Reform Ol'fit:cr. na111c·d under !'O !J777. sc·ction 2(:1). 

Thi:< inli1rnm1ion should he sc·rH Io ( 'Jmrks Vf.1r1:s,a. Director ui' lnteragcnc) ;\!fairs. Sil;\ l lifo:c· 
of At11·0,11t·v. Clmrl,;s.Marc:1cn1tr·sha,uov. as i1 is arnilahk•. !'leas,· also cnn1ac1 rnc• or \.'Ir. 
\;\aresca it'ynu huv.: any quc•stinns abnul this 111em,nw1-l111n nr your 11gc11cy·s l'Oi11plit111t:,: wi1h 
the RF:\. 

Thank you li1r ~uur co11sidcr;11io11 or these requests, I lnoJ.. lt,rnanl lo a pniducli1 c' clfon 10 
n:duec the r.:g11h1wr:, burdens on small entities. 

cc: Domink !vfondni. ;\<:Jinf! 1\d111inistrmnr 
Oifo.:e or lnl,lflnHtion ,mtl Reguhn,,ry ,\ifairs 
Oflicc or 1\ 1anugemem am! lludgcl 

s 
OFFICE OF ADVOCACY 
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Appendix C 

Office of Advocacy Legislative Priorities for Chief 
Counsel Darryl L DePriest 



28 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00034 Fmt 6633 Sfmt 6633 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 2
7 

he
re

 3
77

98
.0

27

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

Office of Advocacy 
legislative Priorities for Chief Counsel Darryl l. DePriest 

Indirect Effects 

Under the RFA, agencies are not currently required to consider the impact of a proposed 
rule on small businesses that are not directly regulated by the rule, even when the impacts are 
foreseeable and often significant. Advocacy believes that indirect effects should be part of the 
RFA analysis, but that the definition of indirect effects should be specific and limited so that the 
analytical requirements of the RFA remain reasonable. 

• Amend section 601 of the RFA to define "impact'' as including the reasonably 
foreseeable effects on small entities that purchase products or services from, sell 
products or services to, or otherwise conduct business with entities directly regulated 
by the rule; are directly regulated by other governmental entities as a result of the 
rule; or are not directly regulated by the agency as a result of the rule but are 
otherwise subject to other agency regulations as a result of the rule. 

Scope of the RFA 

Currently, the requirements of the RFA are limited to those rulemakings that are subject to 
notice and comment. Section 553 of the Administrative Procedure Act (APA), which sets out 
the general requirements for rulemaking, does not require notice and comment for interim final 
rulemakings, so agencies may impose a significant economic burden on small entities through 
these rulemakings without conducting an Initial Regulatory Flexibility Analysis (IRFA) or Final 
Regulatory Flexibility Analysis (FRFA). Advocacy believes the definition of a rule needs to be 
expanded to include interim final rulemakings that have the potential to impose economic 
burden on small entities. 

Further, the IRS regularly promulgates rules that are costly and complicated for small 
businesses. However, the IRS contends that it has no discretion in implementing legislation and 
that the agency has littie authority to consider less costly alternatives under the 
RFA. Therefore, the IRS often does not analyze the cost of its rules to small business under the 
RFA. In the absence of the IRS considering the impact of its rules under the RFA, Congress 
should require the Congressional Budget Office (CBO) to provide small business cost and 
paperwork burden estimates for pending tax legislation. This would help ensure that tax writers 
and the public are aware of the compliance burden in addition to the fiscal consequences. 

Finally, the RFA has its own definition of information collection. However, this definition is 
identical to the Paperwork Reduction Act (PRA) (35 USC 3501, et. seq.). A cross-reference to 
the PRA would allow Advocacy to rely on OMB's existing implementing regulations (5 CFR 1320) 
and guidance. 

• Require RFA analysis for all interim final rulemakings with a significant economic impact 
on a substantial number of small entitles. 
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• Require CBO to score proposed tax legislation for the estimated costs and papeiwork 
burden to small business. 

• Amend the conditions for IRS rulemakings to require an IRFA/FRFA to reference the 
PRA. 

Quality of Analysis 

The Office of Advocacy is concerned that some agencies are not providing the information 
required In the IRFA and FRFA in a transparent and easy-to-access manner. This hinders the 
ability of small entities and the public to comment meaningfully on the impacts on small entities 
and possible regulatory alternatives. Agencies should be required to indude an estimate of the 
cost savings to small entities in the FRFA. In addition, agencies should have a single section In 
the preamble of the notice of proposed rulemaking and notice of final rulemaking that lays out 
clearly the substantive contents of the IRFA or FRFA, including a specific narrative for each of 
the required elements. 

• Require agencies to develop cost savings estimates. 

• Require a clearly delineated statement of the contents of the IRFA and FRFA in the 
preamble of the proposed and final rule. 

Quality of Certification 

Some agencies' Improper certifications under the RFA have been based on a lack of 
information in the record about small entitles, rather than data showing that there would not be 
a significant impact on a substantial number of small entities. A dear requirement for threshold 
analysis would be a stronger guarantee of the quality of certifications. · 

• Require agencies to publish a threshold analysis, supported by data In the record, as 
part of the factual basis for the certification. 

SBREFA Panels 

The Department of Interior's Fish and Wildlife Service consistently promulgates regulations 
without proper economic analyses. Advocacy believes the rules promulgated by this agency 
would benefit from being added as a covered agency subject to Small Business Advocacy 
Review Panels. 

Advocacy also believes that some recent SBREFA panels have been convened prematurely. 
SBREFA panels work best when small entity representatives have sufficient Information to 
understand the purpose of the potential rule, likely impacts, and preliminary assessments of the 
costs and benefits of various alternatives. With this Information small entities are better able to 
provide meaningful input on the ways in which an agency can minimize impacts on small 
entities consistent with the agency mission. Therefore the RFA should be amended to require 
that prior to convening a panel, agencies should be required to provide, at a minimum, a clear 
description of the goals of the rulemaklng, the type and number of affected small entities, a 
preferred alternative, a series of viable alternatives, and projected costs and benefits of 
compliance for each alternative. 

2 
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• Require SBREFA panels under RFA Section 609(b) for the Department of the Interior's 
Ash and Wildlife Service. 

• Require better disclosure of information including at a minimum, a clear description of 
the goals of the rulemaklng, the type and number of affected small entities, a preferred 
alternative, a series of viable alternatives, and projected costs and benefits of 
compliance for each alternative to the small entity representatives. 

Retrospective Review 

In addition to the existing required periodic review, agencies should accept and prioritize 
petitions for review of final rules. They should be required to provide a timely and effective 
response in which they demonstrate that they have considered alternative means of achieving 
the regulatory objective while reducing the regulatory impact on small businesses. This 
demonstration should take the form of an analysis similar to a FRFA. 

• Strengthen section 610 retrospective review to prioritize petitions for review that seek to 
reduce the regulatory burden on small business and provide for more thorough 
consideration of alternatives. 

The Office of Advocacy was established by Public law 94-305 to represent the views of 
small businesses before federal agendes and the U.S. Congress. Advoa,cy is an independent 

office within the U.S. Small Business Administration (SBA), so the views expressed by Advocacy 
do not necessarily reflect the views of the SBA or the Administration. 

3 
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Chairman LANKFORD. Mr. Clark, thank you very much. I am 
going to defer my questions to the end of this panel and recognize 
the Ranking Member of the Subcommittee, Senator Sinema. 

Senator SINEMA. Thank you so much, Chairman. 
Major Clark, thank you so much for being here. 
Small businesses, of course, as I mentioned in my opening re-

marks, are the backbone of the Arizona economy, with over 99 per-
cent of all businesses in Arizona being small businesses. What sort 
of outreach and interaction has the Office of Advocacy had with Ar-
izona small businesses over the last year? 

Mr. CLARK. Thank you very much, Senator, for your question. 
The Small Business Office of Advocacy actually was in your great 

State on May 1. We had a regional regulatory roundtable. We had 
a tremendous amount of participation from businesses from a 
cross-sector of the Arizona economy, and we were able to walk 
away with some very good insight into some of the issues that are 
impacting those businesses. 

In addition to that, we have a regional advocate who is a full- 
time Advocacy employee, who was assigned to your great State, 
and she is housed in Phoenix. And she is, on a daily basis, reaching 
out to small businesses across the State. 

Senator SINEMA. Thank you so much. 
As we have noted earlier, in the last decade, Advocacy has had 

a few stumbles and invited some controversy. I am not interested 
at all in going back to the past to assign blame, but those situa-
tions do have an impact on the bearing of the Office of Advocacy. 

I believe that your mission is incredibly important, and what you 
say should be respected and not disregarded. So what kinds of ac-
tivities do you think the Senate could do to restore faith in the 
work that Advocacy does? 

Mr. CLARK. Thank you very much for your question. 
The Senate, as we move through this process, we interact very 

closely with staff, and we are available to hold roundtables. We are 
available to talk on an individual basis with small businesses that 
may have various problems. 

So part of what we suggest that could happen is to increase that 
process so that we are more available to the small business com-
munity and to your constituents with problems that they may 
have. 

Senator SINEMA. Thank you. 
Outdoor tourism is an important piece of the Arizona economy. 

It is actually my favorite, and as we will hear later from Mr. 
Baumann during the next panel, regulations are important for 
businesses that depend on a diverse ecosystem and a healthy envi-
ronment. 

So I have heard criticisms, as I am sure you have, that the Office 
of Advocacy tends to favor traditional businesses when interacting 
with Federal agencies. 

So how does the Office of Advocacy determine a position when 
small business interests are perhaps at odds with each other with-
in one community? 

Mr. CLARK. Thank you, Senator. 
One of the things we do in that process is not to make a judg-

ment as to which industry is more important than the other indus-
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try. We gather the information, and we submit that information to 
the agencies. That information is either submitted in the form of 
a formal comment letter, or that information is submitted to the 
agency as part of an interagency communication. But we place re-
sponsibility on the agency to ultimately make the decision regard-
ing those competing interests. 

Senator SINEMA. Thank you. 
Those are the only questions I have at the given moment. So 

thank you so much, Mr. Chairman, I yield back. 
Chairman LANKFORD. Senator Rosen. 
Senator ROSEN. Thank you. Thank you so much for being here. 

We really appreciate your time and your work. 
In Nevada, we have over 250,000 small businesses. Our State is 

barely 3 million people, so it is quite a lot, and we have over 70,000 
minority-owned businesses and 80,000 women-owned businesses in 
Nevada. 

So when you are going and doing your outreach, are you includ-
ing minority- and women-owned businesses? What are you finding 
are some of the obstacles that maybe they are subject to from your 
office? 

Mr. CLARK. Thank you very much, Senator. 
Yes, we do—we include anyone who wants to come to our 

roundtables and to provide information to us. We send out informa-
tion through the various small business trade organizations. We 
publicize the roundtables. We used SBA to send information out to 
their stakeholders. 

So the roundtables are open to the public. We make a special ef-
fort to reach out to small business, the minority business groups, 
trying to get them—— 

Senator ROSEN. Do you have a list of action items after and then 
follow up with the folks on the roundtable? 

Mr. CLARK. Yes. 
Senator ROSEN. So are we able to see some of those for Nevada? 
Mr. CLARK. Sure. You are able to see those. 
After each roundtable, we come back to the office, and we provide 

the action items for each individual advocate in terms of the area 
of concern. 

My specialty is in procurement and acquisition. I can honestly 
share with you that I have a tremendous number of questions from 
small business and minority businesses regarding the Federal Gov-
ernment’s procurement process. What I attempt to do with each of 
those is to go back to the small business, talk with them more spe-
cifically about what their concerns are and, where appropriate, 
refer that information to the appropriate agency. 

Senator ROSEN. Do you see any trends as you have gone around 
the country having these? Are you seeing common threads of obsta-
cles or opportunities for small businesses, especially minority- and 
women-owned? 

Mr. CLARK. Well, the trends that we see as we have gone so far 
clearly are trends related to some of the burdensome parts of the 
regulation. 

As I said, we were in Arizona on May 1st, and one of the things 
that came out of that was some small businesses very much con-
cerned with the duplicity of requirements. That they are actually 
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bidding on work with the Federal Government, and they have to 
provide the same information to each Federal agency as opposed to 
having a centralized one-stop shop where that information can ac-
tually be downloaded. 

Senator ROSEN. So we might benefit from doing something like 
the common application, like they do for college, maybe? 

Mr. CLARK. Well, at one point in time, the Office of Advocacy did 
propose what we called a one-stop-shop type of form, type of proc-
ess, where this information would be catalogued and collected and 
then disseminated to the appropriate agencies as needed. 

But with resources and changes in time and everything, that 
issue kind of died on the vine. But that is one of the things that 
small businesses are telling us. They just have to continue to fill 
out these same forms, provide the same—— 

Senator ROSEN. It seems like it would be more economical to 
spend the time to put it together. 

Mr. CLARK. Yes. 
Senator ROSEN. But I have another quick question before my 

time runs out. In Nevada, we have legalized marijuana, so we have 
so many small businesses and entrepreneurs coming to our State 
who are selling about $50 million worth of medical marijuana each 
month, and so our marijuana businesses have lack of access to cap-
ital. 

So I know that you have to research and advocate for small busi-
nesses against regulations that undercut growth opportunities. Do 
you believe that the growth of legally operating cannabis busi-
nesses is stifled because of existing laws, regulations, and appro-
priations riders? 

Mr. CLARK. Senator, that is a difficult question. 
We have not actually studied the issue of marijuana in that re-

gard, and we have not because the Federal Government has not yet 
legalized it. So we do, in conversations with a lot of businesses, get 
inquiries as to what they can do and how they can do it, but to ac-
tually do an analysis of it, we have not yet done that. 

I am sure that as soon as the Federal Government decides to le-
galize this substance, we will begin to study its impact and the 
ability to use it in a more economical context within the State. 

Senator ROSEN. Do you believe that cannabis entrepreneurs 
would benefit from just small business, some of the templates and 
frameworks and those things that you provide? They are operating 
legally within many of our States. Just an opinion. 

Mr. CLARK. These types of businesses can benefit from some of 
these types of things, but, again, because this issue is an issue that 
has not reached the surface of being legalized, we have actually 
stayed away from trying to advise these businesses on these par-
ticular aspects. 

Senator ROSEN. Thank you. 
I went over my time. Sorry. 
Chairman LANKFORD. You are fine. It is a unique challenge deal-

ing with a Schedule I drug on the Federal side and then also know 
that some States have said, including my own—that have said they 
will not allow it, and the Federal Government and the FDA con-
tinues to study it and say there is no medicinal gain from this 
product. It is a Schedule I drug. So I get it. 
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The science and whether it is SBA or whoever it is continues to 
be able to deal with that. 

Senator ROSEN. It is a juggling act. 
Chairman LANKFORD. It is. Thank you. 
Recognize Senator Ernst. 
Senator ERNST. Thank you, Mr. Chairman, and thank you also 

for our witnesses for being here today. 
The SBA Office of Advocacy plays a critical role as an inde-

pendent voice for small businesses within the Federal Government, 
and I look forward to our discussion on a number of the issues that 
are really important to Iowans and all Americans engaged in small 
business. 

Mr. Clark, a few years ago, while the EPA’s Waters of the U.S., 
or WOTUS rule, was being developed, Advocacy found that the 
EPA and the Army Corps improperly certified the rule, meaning 
the agencies claimed it would not have a significant economic im-
pact on a substantial number of small entities, while Advocacy be-
lieved it would. 

Along with Senator Sinema, I have introduced legislation that 
would give small businesses a stronger voice in the regulatory proc-
ess. It is called the Prove It Act, and in the event that there is a 
difference of opinion between an agency and the Office of Advocacy 
on the economic impact of a rule on small businesses, like we saw 
with the WOTUS rule and several others, the Prove It Act would 
give Advocacy the opportunity to request that an agency take a sec-
ond look at its analysis. 

As Acting Chief Counsel for Advocacy, would this be helpful to 
have at your disposal? 

Mr. CLARK. Thank you, Senator. 
Any assistance that we can get to improve the process, as we 

have been doing over the years, would be very helpful. 
We have worked over the years very closely with OIRA to actu-

ally get more involvement, more direct involvement with agencies 
in part of their rulemaking, and so the Prove It Act becomes just 
another piece of that, which strengthens that whole process. 

In addition to having the agency look at this, as you may know, 
if the rule goes final, as a final rule, small businesses and small 
business trade organizations do have an opportunity to challenge 
the rulemaking in court in terms of the certification being im-
proper. 

So there are some tools out there, and the Prove It Act adds to 
that tool base. 

Senator ERNST. Thank you. 
And I do believe it is a very important tool for Advocacy to have 

in their toolbox because, certainly, it is much harder to undo some-
thing, especially through the court system, than to have an agency 
go back and relook its analysis with certainly some important in-
formation from our stakeholders and those small businesses. Once 
it is put into place, it is just so hard to go back and undo. 

So we would like to make changes, as necessary, before our rule 
becomes finalized. So I appreciate that perspective. 

And then, Mr. Clark, as well, unlike large companies with legal 
teams, most of our small businesses do not have the resources 
available to ensure that they are actually in compliance with a 
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number of our Federal regulations. So what steps can we take to 
ensure that small businesses are aware of new guidance and regu-
lations that are coming from the Federal Government, and how do 
they know what is required of them? So how can we help them 
along? 

Mr. CLARK. Yes, Senator. One of the things that agencies in rule-
making as it relates to small business, they are supposed to pub-
lish a small business guide, which further explains what that rule 
is about and how compliance should occur within that rule. 

So, in addition to that, one of the things that we do in the Office 
of Advocacy is to publish and put out and send out to our stake-
holders, new rules that have come out and request and ask for any 
questions that may come from small businesses regarding compli-
ance. 

Part of our responsibility is to continue to make information 
available to our stakeholders and make sure that they understand 
what the terms and conditions of those rules are, and we have that 
through roundtables. And we send out various other communica-
tion to stakeholders. 

Senator ERNST. Very good. 
Do they sign up for maybe an email, newsletter, or what are 

some of those other means of reaching that? 
Mr. CLARK. Yes. We have a very extensive listserv where it does 

not cost anyone to sign up. It is free, and we periodically, usually 
on a weekly basis, send out information to those who are on that 
listserv. 

Senator ERNST. Very good. 
My time has expired, but again, I want to thank you very much 

for the great work you do on behalf of our small businesses. Thank 
you. 

Mr. CLARK. Thank you. 
Senator ERNST. Thank you, Mr. Chair. 
Chairman LANKFORD. Mr. Clark, thank you again for having a 

roundtable in Oklahoma and getting a chance to hear from busi-
nesses in my State as well as all over the country. Thanks for con-
tinuing to do that. 

Let me drill down on a couple of things. The Small Business Reg-
ulatory Enforcement Fairness Act, commonly only internally known 
as SBREFA—no one else in the world would know SBREFA, but 
the SBREFA panels that are out there probably could use some 
scrubbing and some improvement. Give us some ideas. What would 
improve the process for SBREFA panels getting more input from 
small businesses in a more efficient way? 

Mr. CLARK. Thank you, Mr. Chairman. 
I think one of the things that can improve that whole process is 

to be more selective in terms of the small businesses that are actu-
ally participating, but also keeping in mind that the SBREFA 
panel is time consuming for businesses that have to come in and 
take time from their work schedule, from their business of trying 
to keep their economy going and so forth. So we have to be aware 
of that and try to make sure that this panel is very adaptive to the 
needs of the small businesses, but making sure also that the panels 
reach out to those businesses that can provide the best information 
in terms of the proposed rule. 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00041 Fmt 6633 Sfmt 6633 C:\DOCS\37798.TXT SHAUNLA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R



36 

Chairman LANKFORD. So we have tens of thousands of small 
businesses across the country. Do you find that these same busi-
nesses or types of businesses get tapped to be able to come back 
over and over again, or is that being spread out so more voices are 
coming to the table? 

Mr. CLARK. I do not have a direct answer for you at this time. 
I will be happy to provide that answer to you in written form. 

But in talking with the attorneys in our office that handle the 
SBREFA panels, it would appear—and this is anecdotal, but it 
would appear that there are different small businesses being 
tapped for different issues for the panels. 

Chairman LANKFORD. So EPA, OSHA, and CFPB are the only 
agencies required to do SBREFA panels; is that correct? 

Mr. CLARK. That is correct. 
Chairman LANKFORD. Does that need to be broadened? Would it 

help more agencies to be able to actually have more intentional 
focus on the effect in small business? 

Senator ERNST. Well, Chairman Lankford, in one of our legisla-
tive priorities, we had actually recommended that IRS be included 
in that panel process, and subsequent to that recommendation, we 
have worked with OIRA and with IRS to have a memorandum of 
understanding where IRS now has been much more aggressive in 
doing the analysis that is necessary for regulatory compliance, and 
we think at this particular point in time, we need to see how that 
new involvement with IRS and with OIRA somewhat watching that 
process evolve. 

Our attorney for IRS basically has told me that he is very 
pleased with the information and the data he is now receiving from 
IRS. 

We did mention Fish and Wildlife as another component or an-
other agency that needed to perhaps be subjected to the panel proc-
ess, but it would just be those two and again would kind of rec-
ommend that IRS be removed from that consideration until we get 
a better feel for how they are complying with this memorandum of 
understanding. 

Chairman LANKFORD. You probably know that this Committee is 
the Committee that met with IRS frequently and had a lot of mail 
back and forth and phone calls and meetings back and forth to be 
able to move IRS and OIRA to form that memorandum of under-
standing. There is no reason they should have been excluded from 
that process decades ago. I am pleased that they are actually en-
gaged with it now. 

I visited with the Secretary of Treasury multiple times to find 
out how that is going, and at this point, he said, ‘‘We are working 
through the process, but it seems to be going well.’’ So it is good 
to be able to hear on your side of it as well that you are getting 
the information. 

I would suggest—— 
Mr. CLARK. Chairman Lankford, I did not mean to cut you off. 

I just want to thank you and the Committee for that effort because 
we have labored for a long time trying to get IRS into the regu-
latory fold, so we appreciate all the effort that was led by you and 
your staff and the Committee. 
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Chairman LANKFORD. Well, we have a ways to go to be able to 
handle multiple other things. 

You also have a recommendation about indirect costs. Help me 
understand a little bit more what you are saying on the direct is 
already taken into account but the indirect cost as well. 

Mr. CLARK. Yes. The indirect costs—the direct costs are taken 
into account. What we are saying with indirect costs is that there 
is an impact on businesses beyond the basic level, the direct level. 
We are not sure how far down there should be an accounting of 
that impact, but clearly, at the second level or the next level down, 
there should be some consideration by the agency of the impact of 
their rule on those levels of businesses. 

Chairman LANKFORD. I would assume small businesses do not 
spend all their time charting out what is a direct cost and what is 
an indirect cost. They just know the impact on their business. So 
I do think that is a wise thing to do. 

There has also been some conversation about defining significant 
rule for agencies to be able to look at their impact on small busi-
nesses. Do you think there is a need to update the definition or to 
clarify the definition for significant rule? 

Mr. CLARK. One of the things that we have talked about at the 
staff level is to try to keep that definition as flexible as possible. 

One of the things that we would like to do is to give agencies as 
much flexibility in its rulemaking to actually put the parameters 
around what is significant within their mission and within what 
they are actually doing. 

So, at this time, we would, again, at the staff level, suggest that 
we not try to put a more definitive context into what constitutes 
a significant rule. 

Chairman LANKFORD. Well, let us have some dialogue on that be-
cause it is not always the clearest of definitions when you allow 
each agency to kind of define it on their own, and for someone to 
say I do not really think this is all that significant to small busi-
nesses when small businesses start calling you from all over the 
country and call our offices from all over our States saying, ‘‘We 
are about to have a rule come down to us that is significant to us 
that the agency says is not,’’ and so trying to be able to provide 
some assistance to agencies to be able to know if you have an effect 
on small businesses, you need to at least engage with small busi-
nesses early on to know how to mitigate this, or if there is an easi-
er way to handle this without having to impose it. 

Mr. CLARK. Yeah. One of the ways we have handled that—and 
it is true that we get those calls as well, and one of the things that 
we try to do with that agency regardless of how they define that 
rule as significant is to provide them with data and ask that they 
also do outreach to these businesses so they can better understand 
the impact of what they are proposing. 

So better data, more outreach, I think bring the agency closer in 
to understanding the impact of their proposed regulation on small 
business. 

Chairman LANKFORD. How do you measure your success when 
you reach out to agencies when a small business or group of busi-
nesses contacts you and says this is a problem? You start con-
tacting agencies. You do not have the ability to reach in the agency 
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and say thou shall or thou shalt not. You are bringing advice to 
them. How do you measure your success for the sake of those small 
businesses that you are advocating for? 

Mr. CLARK. Well, Chairman Lankford, you mentioned earlier in 
your statement, I believe, that most agencies do not necessarily 
want to harm small business, and over the years, I found that to 
be true as well, that there is a genuine desire to try to be as posi-
tive as they can with small businesses. 

I found, again, in the areas that I work in that these agencies 
welcome the opportunity to ensure that they have minimized the 
impact as much as they can on small businesses. 

So the measure of success is a measure, to some extent, how 
those agencies do in fact change their regulations based on our rec-
ommendations, how those agencies use the data that we suggest or 
we urge them to use to measure alternatives for that particular 
rule. 

Chairman LANKFORD. Would there be a benefit to a greater use 
of advanced notice of proposed rulemaking to get more small busi-
nesses involved in the process earlier and to have the option for 
them to be able to just contribute ideas without it having to be a 
combative process of trying to be able to work through final text? 

Mr. CLARK. Yes, Chairman. I think the advanced notice of pro-
posed rulemaking continues to be a useful tool and should be ex-
panded so that agencies can, at an early stage, get input from 
small businesses. 

Chairman LANKFORD. Since most small businesses do not have 
a counsel on staff sitting next to them each day and they are not 
reading the Federal Register every day, is there a benefit to getting 
a plain language text to explain a regulation? So when a regulation 
comes out and they do see it come out, that there is a simple, clear 
way to be able to say this is what this regulation is all about? If 
they want to get more detail on it, they can see it, but at least 
there is a simple way, whether it is posted on social media or 
whether it is emailed out. But it is a simple, plain English way to 
be able to see what a regulation is. 

Mr. CLARK. I think the agency in its advanced notice of proposed 
rulemaking should be able to do that. 

But in addition to that, we in the Office of Advocacy, as we pub-
lish what we call—we have something called a ‘‘reg alert,’’ and in 
that reg alert, we basically attempt to put plain language in as to 
what this rule is about and give them information as to who to con-
tact and actually contact us as well if they have additional con-
cerns or additional inputs into that process. 

Chairman LANKFORD. Is that something the agency should just 
do on their own, though, as well? 

Mr. CLARK. I think—— 
Chairman LANKFORD. I mean, I am talking not the advanced no-

tice, but at the end. Here is the new regulation. Here is simply 
what it is. It would be helpful with the advanced notice as well, 
but—— 

Mr. CLARK. Well, the agencies are required on a final rule, if the 
final rule is impacting small business, they are supposed to develop 
a small business guide, which is published separate from that. 
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But, as you said earlier, many times small businesses are just 
not waiting in their living room for this guy to come forward. 

So what we try to do in our regulatory alert is to actually send 
this out, a much shorter form, but in words that these businesses 
can read as they are at the stoplight or wherever they may be mov-
ing about. 

Chairman LANKFORD. One last question for me, and I will ask 
Senator Sinema if she has any other final wrap-up questions for 
you as well. 

Does the Office of Advocacy get requests from businesses on 
issues of First Amendment, speech, religious liberty, any of those 
things? Do you get small businesses contacting you saying I have 
an issue on a regulatory side or an issue dealing with, for instance, 
religious liberty? 

Mr. CLARK. I have not seen that type of inquiry from small busi-
nesses, and I would be happy to poll and to talk with our other ad-
vocates. But that issue or those issues have not actually come to 
my attention, and I have been there since 1998. I cannot remember 
how long, but I have been there for a while. 

Chairman LANKFORD. Long enough to say that you have been 
there a while. 

Mr. CLARK. Yeah. 
Chairman LANKFORD. Twenty-one years is a pretty good run. 
Mr. CLARK. Thank you, Senator. 
Chairman LANKFORD. Senator Sinema, any final questions? 
Mr. Clark, thank you for being here, and thanks for your con-

tinuing work for 21 years to continue to be able to help us as we 
go through this journey and help small businesses. 

Mr. CLARK. Thank you very much. 
Chairman LANKFORD. And we will call up our second panel and 

give a short break to be able to transition the table. 
[Pause.] 
At this time, we will proceed to the testimony from our witnesses 

on the second panel. Thank all of you for being here. You have all 
given up time to be able to come away to be able to be a part of 
this dialogue, and we appreciate very much you being here. 

Dr. Winslow Sargeant is the Senior Vice President for Partner-
ships at the International Council for Small Business. He is also 
a managing director with S&T, an early stage investment firm for 
small and innovative companies; 2010 to 2015, Dr. Sargeant served 
as Chief Counsel at the SBA Office of Advocacy, so you may know 
a little bit about this topic today. Thanks for coming back and help-
ing us. 

John Arensmeyer is the founder and CEO of Small Business Ma-
jority, an organization that addresses policy concerns facing its en-
trepreneurial members. Thank you as well for being here. 

And Jeanette Hernandez Prenger is the founder, CEO, and Presi-
dent of ECCO Select, a talent acquisition and advisory consulting 
company. She is also a member of the Latino Coalition Women Im-
pacting Public Policy, the Greater Kansas City Chamber of Com-
merce, and several other community groups. Thank you as well for 
being here. 

Rick Baumann is the founder and owner of Murrells Inlet Sea-
food in Murrells Inlet, South Carolina. 
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We do not have a lot of those companies in Oklahoma, just by 
the way, just to let you know. 

He is also a board member of the South Carolina Small Business 
Chamber of Commerce, a partner in the American Sustainable 
Business Council. 

All of you, we very much appreciate for you taking the time to 
be able to be here today. 

We are using a timing system that you will see in front of you. 
You will also see a wonderful talk button that is probably not lit 
up, but if you will push that button, it will light up, and that will 
turn your microphone on. I would suggest you only have it on when 
you are speaking because they are exceptionally sensitive and will 
pick up everything in our conversation. 

Dr. Sargeant, you are up first. We are pleased to be able to re-
ceive your testimony. 

STATEMENT OF WINSLOW SARGENT, Ph.D., SENIOR VICE 
PRESIDENT FOR PARTNERSHIPS, INTERNATIONAL COUNCIL 
FOR SMALL BUSINESS, GREAT FALLS, VA 

Dr. SARGEANT. Chairman Lankford, Ranking Member Sinema, 
and members of the Homeland Security and Governmental Affairs 
Subcommittee on Regulatory Affairs and Federal Management, I 
am honored to be here today to present testimony to you as a 
former Chief Counsel for the Office of Advocacy of the U.S. Small 
Business Administration. 

As I look back upon my time at the Office of Advocacy, I reflect 
on the importance of this institution. To truly be the advocate for 
small business, it takes all three pillars: outreach, regulatory over-
sight, and research. By monitoring Federal regulations, advocating 
on behalf of small business, conducting research to help facilitate 
small business growth, and reaching out to small businesses across 
the country to hear concerns and learn about the best practices, the 
office proves it is not only a necessity, but also invaluable. 

By supporting the SBA Office of Advocacy, you are standing be-
hind government’s most important office for the American small 
business owner. 

Congress created Advocacy in 1976 to give a voice to small busi-
nesses that were not being considered during the rulemaking proc-
ess. As small businesses advance into the Fourth Industrial Revo-
lution, so too must the laws that come from Congress. 

While I know that there are numerous pieces of legislation from 
many of the members sitting here today, Congress must not only 
craft legislation that provides flexibility for small business and con-
sider the impacts, but also, it must pass these important building 
blocks for the Office of Advocacy. 

There are a number of legislative changes that would strengthen 
the support that small businesses receive in the regulatory process 
as well as Advocacy’s ability to represent them. 

I would encourage lawmakers to modify Section 609 of the RFA 
to require more detailed notification in advance of a SBREFA panel 
and also to allow for judicial review when a panel is not convened. 

In addition, I support adding a section to the RFA analysis to in-
clude indirect effects by broadening the definition of impact in Sec-
tion 601. 
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And, finally, I would recommend that agencies do a mandatory 
follow-up on Section 610 to ensure that post-review necessary 
changes are made in a timely manner. 

Hindsight is 20/20 and waiting 10 years to look at a rule could 
be 5 years too late. 

During my time at Advocacy, we began to look at the role of 
small businesses in the international economy, representing the 
views and interests of small businesses before foreign governments 
and international entities. I believe Advocacy’s representation of 
small business in trade initiatives should be codified. 

Rule-writing authority for the Office of Advocacy has been a topic 
that has been often discussed, and, on the surface of it, the pro-
posal has merit. The authority would offer the ability for qualified 
Advocacy staff to use their expertise to help facilitate better rules. 

Rule writing does require additional resources, extra personnel— 
attorneys, economists, and other staff—and a re-tweaking of the re-
lationship Advocacy would have with OMB. 

As a rule writer, Advocacy would be subject to the annual pub-
lishing of the regulatory agenda. 

Let me be clear. Advocacy would have to follow the same rules 
that it currently oversees. The watchdog would no longer be an 
honest broker but the initiator of rules with no independent party, 
besides Congress, to oversee it. 

This monumental change must be vetted by experts and explored 
if this powerful new tool is to be properly implemented. 

As I continue to follow the regulatory landscape of our country, 
it is imperative that we continue to promulgate rules that are 
clear, transparent, and predictable, and so should the Office of Ad-
vocacy be a clear voice for small business, transparent in receiving 
and delivering the small business point of view, and predictable, 
knowing precisely the action the office should take on behalf of 
small business. 

So while I sit here before you today supporting ways to strength-
en the Office of Advocacy, I would caution you to not take this op-
portunity lightly. To put it bluntly, I and many other experts have 
been talking about these same concerns: changes to the RFA, ex-
pansion into international matters, and rule-writing authority for 
close to a decade. 

On behalf of small business, we must take action. 
Thank you, and I look forward to your questions. 
[The prepared statement of Dr. Sargeant follows:] 
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Dr. Winslow Sargeant 
Former Chief Counsel SBA Office of Advocacy 

Chairman Rubio, Ranking Member Cardin, Members of the Small 
Business Committee as well as Chairman Lankford and Ranking 
Member Sinema and Members of the Homeland Security and 
Government Affairs Subcommittee on Regulatory Affairs and Federal 
Management, I am honored to be here today to present testimony to you 
as a former Chief Counsel for the Office of Advocacy of the U. S. Small 
Business Administration. 

As I look back upon my time at the Office of Advocacy, I reflect on the 
importance of this institution. To truly be the advocate for small 
business, it takes all three pillars: outreach, regulatory oversight, and 
research. By monitoring federal regulations, advocating on behalf of 
small business, conducting research to help facilitate small business 
growth, and reaching out to small businesses across the country to hear 
concerns and learn about the best practices, the office proves it is not 
only a necessity, but also invaluable. 

By reauthorizing the SBA Office of Advocacy, you are standing behind 
government's most important office for the American small business 
owner. Congress created Advocacy in 1976 to give a voice to small 
businesses that were not being considered during the rule-making 
process. As small businesses advance into the 4th Industrial Revolution, 
so too must the laws that come from Congress. While I know there are 
numerous pieces of legislation from many of the members sitting here 
today, Congress must not only craft legislation that provides flexibility 
for small business and considers the impacts, but also, it must pass these 
important building blocks of the Office of Advocacy. 

There are a number of legislative changes that would strengthen the 
support that small businesses receive in the regulatory process as well as 
Advocacy's ability to represent them. I would encourage lawmakers to 
modify section 609 of the RF A to require more detailed notification in 
advance of a SBREF A panel and also allow for judicial review when a 
panel is not convened. In addition, I support adding a section to the 
RF A analysis to include indirect effects by broadening the definition of 
"impact" in Section 601. And finally, I would recommend that agencies 
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do a mandatory follow up on section 610 to ensure that post-review 
necessary changes are made in a timely manner. Hindsight is 20/20 and 
waiting ten years to look at a rule could be five years too late. 

During my time at Advocacy, we began to look at the role of small 
businesses in the international economy, representing the views and 
interests of small businesses before foreign governments and 
international entities. I believe Advocacy's representation of small 
business in trade initiatives should be codified. 

Rule writing authority for the Office of Advocacy has been a topic that 
has been often discussed, and on the surface of it, the proposal has merit. 
This authority would offer the ability for qualified Advocacy staff to use 
their expertise to help facilitate better rules. Rule writing does require 
additional resources, extra personnel (attorneys, economists, and other 
staff) and a re-tweaking of the relationship Advocacy would have with 
0MB. As a rule writer, Advocacy would be subject to the annual 
publishing of its regulatory agenda. 

Let me be clear-Advocacy would have to follow the same rules that it 
currently oversees. The watchdog would no-longer be an honest broker 
but the initiator of rules with no independent party, besides Congress, to 
oversee it. This monumental change must be vetted by experts and 
explored if this powerful new tool is to be properly implemented. 

As I continue to follow the regulatory landscape of our country, it is 
imperative that we continue to promulgate rules that are clear, 
transparent, and predictable, and so should the Office of Advocacy be: a 
clear voice for small business, transparent in receiving and delivering the 
small business point of view, and predictable, knowing precisely the 
action the office should take on behalf of small business. 

So, while I sit here before you today supporting the Reauthorization of 
the Office of Advocacy, I would caution you to not take this opportunity 
lightly. To put it bluntly, I and many other experts have been talking 
about these same concerns: changes to the RF A, expansion into 
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Dr. Winslow Sargeant 
Former Chief Counsel SBA Office of Advocacy 

international matters, and rule-writing authority, for close to a decade. 
On behalf of small business, we must take action. 

Thank you and I look forward to your questions. 

3 
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Chairman LANKFORD. And we look forward to getting a chance 
to drill down on that more. Thank you for that. 

Mr. ARENSMEYER. 

STATEMENT OF JOHN ARENSMEYER, CEO AND FOUNDER, 
SMALL BUSINESS MAJORITY, WASHINGTON, DC 

Mr. ARENSMEYER. Thank you. Chairmen Rubio and Lankford, 
Ranking Members Cardin and Sinema, and members of the Com-
mittee, thank you for inviting me here to speak today to you about 
the reauthorization of the U.S. Small Business Administration’s Of-
fice of Advocacy and its role examining the impact of regulations 
in our small business community. 

At Small Business Majority, we empower America’s small busi-
ness owners and independent entrepreneurs to ensure they are a 
key part of a thriving and inclusive economy. 

We have a network of 58,000 small business owners across the 
country, with six regional offices. We also work closely with more 
than 1,000 local business groups to create a strong small business 
voice in Washington and in State capitals and to deliver critical 
education and resources to America’s job-creating entrepreneurs. 

Before I founded Small Business Majority 13 years ago, I was a 
small business owner myself. So I know firsthand how entrepre-
neurship can create lasting impact for both an individual and his 
or her community. This is why we strongly urge you to reauthorize 
the SBA’s Office of Advocacy. The office plays a necessary role for 
our Nation’s entrepreneurs, independently representing the con-
cerns of small businesses across the Federal Government. It en-
sures that Federal regulations support robust entrepreneurial ac-
tivity without placing undue burdens on America’s small busi-
nesses. The office also plays a key role in guaranteeing policy-
makers have access to updated data on the small business commu-
nity and to inform and support the legislative process. 

Additionally, we are glad the Senate Small Business Committee 
unanimously approved the nomination of David Tryon as Chief 
Counsel for the Office of Advocacy. With all due respect to interim 
Chief Counsel Clark and the great work he has done, we urge the 
full Senate to move forward with his nomination, as strong leader-
ship is fundamental to ensuring the office operates effectively. We 
have had the pleasure of working with Winslow Sargeant and other 
Chief Counsels when they held this position, and we look forward 
to working closely with Mr. Tryon. 

However, while we fully support the reauthorization of the Office 
of Advocacy, it is important to remember that regulations per se 
are not the enemy of small businesses. Business regulations are 
neither all good nor all bad but are essential elements of a robust 
economy and, therefore, must be evaluated on a case-by-case basis. 

As such, the Office of Advocacy must exercise its authority in a 
fact-based non-ideological manner, evaluating each regulation on a 
cost-benefit basis, and the Office of Advocacy must ensure that a 
broad range of small business voices is solicited. 

Federal regulations are too often claimed to be one of the biggest 
issues hindering small business growth. However, according to our 
scientific polling, four in five small business owners agree that reg-
ulation of business is needed in a modern economy, and 82 percent 
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agree that business can live with regulation if it is fair, manage-
able, and reasonable. 

It should be noted that our extensive polling shows that many 
issues are viewed by small business owners as more important 
than regulation: a healthy economy, the ability to compete on a 
level playing field, access to credit and capital, access to affordable 
health care, a quality trained workforce, and a fair tax system. 

Moreover, small businesses are often used as pawns by big busi-
nesses to argue for reduced regulation when the regulations in 
question either have a minimal impact on small businesses or in 
fact would actually benefit small businesses. 

In short, to blindly subscribe to the idea that all regulations are 
inherently harmful has no basis in fact and does not serve the 
needs of a truly entrepreneurial innovative economy. 

Moreover, to have an actual policy that any new regulation must 
be offset by the removal of two other regulations is arbitrary and 
merely elevates form over substance. 

My written testimony contains two examples that illustrate how 
regulations are a necessary component of entrepreneurial innova-
tion—the area of predatory lending and the area of a clean energy 
economy. 

In the former case, regulation of the burgeoning online lending 
industry is essential to ensure small businesses are not taken ad-
vantage of, and in the latter case, regulations designed to drive us 
toward a modern clean energy-based economy actually benefit 
small business innovation and competitiveness. 

In both cases, our polling shows that small business owners sup-
port a robust regulatory structure. My written testimony has much 
more detail on both of these examples. 

In summary, we support a robust Office of Advocacy, one that 
looks at regulations as an essential function of government and ex-
amines regulations on a cost-benefit basis, not through a one-size- 
fits-all ideological lens. 

Thank you for the opportunity to comment on these important 
issues. I look forward to answering your questions. 

[The prepared statement of Mr. Arensmeyer follows:] 
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WRITTEN STATEMENT 

BEFORE 

THE U.S. SENATE COMMITTEE ON SMALL BUSINESS & ENTREPRENEURSHIP 

IN CONJUNCTION WITH 

THE U.S. SENATE HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 
SUBCOMMITTEE ON REGULATORY AFFAIRS AND FEDERAL MANAGEMENT 

HEARING ON 

"REAUTHORIZATION OF THE SBA OFFICE OF ADVOCACY" 

May 22, 2019 

John Arensmeyer 

Founder & CEO 

Small Business Majority 

Chairmen Rubio and Lankford, Ranking Members Cardin and Sinema, and fellow members of the 
Committees, 

Thank you for inviting me to speak with you today about the reauthorization of the U.S. Small 
Business Administration (SBA) Office of Advocacy and its role examining the impact of regulations 
on our small business community. 

At Small Business Majority, we empower America's small business owners and independent 
entrepreneurs to ensure they are a key part of a thriving and inclusive economy. 

We have a network of 58,000 sma11 business owners across the country, with six regional offices. We 
also work closely with more than 1,000 local business groups to create a strong small business voice 
in Washington and in state capitals, and to deliver critical education and resources to America'sjob­
creating entrepreneurs. Through our Entrepreneurship Program, we offer free education, tools and 
events to sma1l business owners and aspiring entrepreneurs about access to responsible lending 
options, retirement, healthcare, wealth-building tactics and more. 

We believe small businesses are essential to the economic and social health and wellbeing of their 
communities, offering a pathway toward economic independence, upward mobility for people of all 
ages, ethnicities and genders. This is demonstrated by the fact that more American jobs are created by 
small businesses and among the self-employed than any other method. 

110114th Street, NW, Suite 950 Washington, DC 20005 • (202) 828-8357 • www.smallbusinessmajority.org 
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Before I founded Small Business Majority thirteen years ago, I was a small business owner myself. 
So, I know first-hand how entrepreneurship can create lasting impact for both an individual and his 
or her community. 

Thus, we know how critical the U.S. Small Business Administration is to helping our nation's 
entrepreneurs launch their businesses and meet their potential. SBA supports entrepreneurs by 
guaranteeing safe and responsible loan options, providing support and funding for technical 
assistance and education for small business owners and offering regional and local support to 
connect small business owners with resources in their communities. 

The SBA's Office of Advocacy in particular plays a necessary role for our nation's entrepreneurs, 
independently representing the concerns of small businesses across the federal government. The 
Office of Advocacy plays an essential role in ensuring federal regulations support robust 
entrepreneurial activity without placing undue burdens on America's small businesses, and in 
guaranteeing policymakers have access to updated data on the small business community to inform 
and support the legislative process. Moreover, data from the Office of Advocacy is an invaluable 
resource for many small business organizations like ours, allowing us to better understand the 
communities we serve. 

According to a 2016 report from the Office of Advocacy, the agency annually reviews 1,200 to 1,500 

public regulatory notices, analyzes roughly 600 notifications of regulatory activity from other federal 
agencies, holds dozens ofroundtahles to invite feedback from public stakeholders, trains federal 
officials on compliance with the Regulatory Flexibility Act and publishes numerous research and data 
repo1ts.1 It is because of these critical fuoctions that we strongly urge you to reauthorize the SBA's 
Office of Advocacy. An efficient, well-equipped Office of Advocacy is essential to ensuring small 
businesses have a strong advocate within the federal government, and that any new regulations serve 
the best interests of America's small businesses. Additionally, we're glad the Senate Committee on 
Small Business & Entrepreneurship unanimously approved the nomination of David C. Tryon as 
Chief Counsel for the Office of Advocacy, and we urge the full Senate to move forward with his 
nomination, as strong leadership is fundamental to ensuring the Office operates effectively. 

However, while we fully support the reauthorization of the Office of Advocacy, it's important to note 
that regulations per se are not the enemy of small businesses. Business regulations are neither all 
good nor all bad, but instead must be evaluated on a case-by-case basis depending on their potential 
impact on entrepreneurial activity. 

My testimony today will expand on these points by focusing on small businesses' views on the role of 
regulation in a modern economy and by providing summaries of two areas in which we know small 
business owners support additional regulation: predatory lending and the clean energy economy. 

A majority of small businesses believe regulation is 
economy 

in a modem 

Federal regulations are commonly claimed to be one of the biggest issues hindering small business 
growth. However, according to our scientific polling, 4 out of 5 small business owners agree that 
regulation of business is needed in a modern economy.2 While small business owners are always 
interested in reducing their administrative burden, most Americans believe some regulation is 
needed to promote fairness and competition. Smart regulation can ensure a level playing field, 
promote transparency and encourage innovation through fair competition. 

'U.S. Small Business Administration's Office of Advocacy, "Background Paper on the Office of Advocacy, 2009-2016,'' October 
2016. https://www.sba.gov/sites/default/files/advocacy/Report-only-Advocacy-Background-Paper-2009-2016FINAL.pdf 
~ Small Business 1\.-fajority, "Opinion Poll: Sma11 Business Owners Say Commonsense Regulations Needed to Ensure a Modern, 
Competitive Economy," May 22, 2018, h!!P.lli§_fil~IJ.Qusin~~n:u.1J.Qti.t.Y .. ,.m:gL~lk~il_eJi!!!tlfiles/research-reportM052218-~Illl!J1:-. 
Busines~ulations-Poll.pdf 

Small Business Majority 2 www.smallbusinessmajority.org 
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That's why, according to the same poll, more than three-quarters of small business owners disagree 
that we should get rid of all regulations on businesses. A similar percentage say some regulations are 
important to protect small businesses from unfair competition and to allow them to compete with big 
businesses. What's more, an overwhelming majority of 82% agree that their business can live with 
regulation if it is fair, manageable and reasonable.3 These findings debunk the myth that regulations 
are significantly hindering small business growth, and underscore that responsible regulations are 
needed to increase the competitiveness of our nation's entrepreneurs. 

It should be noted that the following issues are often viewed by small business owners as more 
important than regulation: a healthy economy that promotes robust customer demand, the ability to 
compete on a level playing field with larger companies, access to and affordability of healthcare, a 
quality trained workforce, the rate of taxation and lack of access to credit or capital to invest in their 
business. 

Moreover, small businesses are often used as pawns by big businesses to argue for reduced 
regulation when the regulations in question either have a minimal impact of small businesses or, in 
fact, would benefit small businesses. Indeed, our polling found 7 in 10 small business owners feel 
they are at a disadvantage compared to large corporations due to their size and market power, and 
these entrepreneurs want the federal government to do more to level the playing field.4 What's more, 
78% of small business owners agree that some regulations are imp01tant to protect small businesses 
from unfair competition and to level the playing field with big business and an almost equal 
percentage (77%) feel the government should do more to rein in monopolies and enforce anti-trust 
laws. 

Finally, to start off with the proposition that all regulations are inherently harmful has no basis in 
fact and does not serve the needs of a truly entrepreneurial, innovative economy. Moreover, to 
blindly assert that any new regulation must be offset by the removal of two other regulations is 
arbitrary and merely elevates form over substance. 

The following discussion includes two examples that illustrate how regulations can be a necessary 
component of a small business-centric economy: 1) predatory lending and 2) a clean energy 
economy. 

Small businesses need protection from predatory lending practices 

One of the greatest imbalances between small businesses and larger corporations is unequal access to 
capital and other resources used to fund growth. Quite simply, in order to start, grow and expand 
their businesses, entrepreneurs need capital. While medium- and larger-sized businesses are able to 
access capital at relatively high rates, small businesses struggle to find capital to start and grow their 
businesses. 

New alternative and online lending opportunities have sprung up to fill this market need, which is a 
potentially positive development for small businesses. Innovators are providing faster and easier 
ways to borrow and increasing access to credit in communities that have historically been 
underserved. Indeed, research data confirms small business owners are iucreasingly turning to 
online lenders to fulfill their credit needs. The 2019 Federal Reserve Small Business Credit Survey 
found applications to online lenders continue to rise, with 32% of applicants seeking financing from 
an online lender in 2018, compared to 24% in 2017 and 19% in 2016.s 

The way small businesses borrow money is undergoing historic transformation, bnt this 
transformation will achieve its potential only if it is built on transparency and fairness and by putting 
the rights of borrowers at the center of the lending process. This is necessary because alternative 

:i Ibid. 
•Ibid. 
s The Federal Reserve Banks of the United States, "Report on EmpJoyer Firms 2019: Small Business Credit Survey," April 
2019, 1.ill:I2ufwwwJedsmallbnsiness.m:g[medialibrary/fe<lsmallbusiness/fil~201<U.fil!cs-empJ.m:.er-firms-reJ2QITJ2df 

Small Business Majority 3 www.smallbusinessmajority.org 
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sources of financing operate in an almost entirely unregulated market-making many small business 
owners vulnerable to predatory practices. While some financing institutions are doing their part to 
disclose their terms and rates, not all lenders are playing by these rules and are offering desperate 
entrepreneurs loans with predatory terms. Often loan characteristics are not disclosed at the time a 
loan offer is made and borrowers learn only after the loan was disbursed that there are hidden fees or 
unfavorable loan terms, leaving them on the hook for much more than expected. 

It's clear that small business borrowers face risks from this lack of regulation. Indeed, a May 2016 

report from the U.S. Department of the Treasury found an uneven regulatory and supervisory regime 
creates risks for small business borrowers and that more robust small business borrower protections 
are needed.6 These findings are supported by Small Business Majority polling, which revealed 78% of 
small business owners agree that high interest, high-fee products offered to small businesses are a 
problem. 7 Additionally, 3 in 4 small business owners felt that while online small business lending 
opened up new sources of capital and credit for small business owners, it should be regulated to 
ensure small business borrowers are protected from predatory practices. What's more, an 
overwhelming majority of 8 in 10 small business owners reported they were in favor of regulating 
online lenders to ensure interest rates and fees are clearly disclosed to borrowers. 

This is why it's critical that the Office of Advocacy continue to review regulations with the perspective 
that some regulations can actually promote responsible small business innovation. 

Clean energy regulations serve the need of a modem entrepreneurial economy 

Additional national opinion polling conducted by Small Business Majority found a 56% majority of 
small business owners believe government can play an important regulatory role that creates 
financial incentives that help small businesses take energy efficiency measures, promotes renewable 
technologies and generally supports a competitive 21st century clean energy-based economy.8 For 
example, 65% of respondents support previously introduced rules by the EPA to reduce mercury and 
other toxic emissions that get into the air from power plants and 52% supported the EPA regulating 
carbon emissions from existing power plants that cause climate change. 

Small business owners don't simply believe tbat regulating energy and emissions is good for the 
environment; they also feel that such regulations would be a boon to the small business economy. 
Indeed, a vast 87% of small business owners believe that improviug innovation and energy efficiency 
are good ways to increase prosperity for small businesses.9 

America's entrepreneurs are steadfastly committed to innovation and efficiency as pragmatic long­
term economic solutions for small business, and they believe regulations like higher fuel efficiency 
standards and efforts to improve federal regulatory oversight will help spark this economic 
innovation. The Office of Advocacy has a key role to play in ensuring any such regulations boost 
America's small businesses, and should work to ensure our nation's entrepreneurs views on such 
policies are heard rather than outright rejecting new regulations. 

Condusion 

6 U.S. Department of the Treasury, "Opportunities and Challenges in Online Marketplace Lending," May 10, 2016, 
https://www.trcasurv.gov/connect/blog/Documents/QvJlm:tunitiesand Challenges in On1inLMarkJill1Ji:tce Lef1<ling__whi 
1~~ 
7 Small Business Majority, "Opinion Poll: Small Business Owners Concerned with Predatory Lending, Support More 
Regulation of Alternative Lenders," December 12, 2017, b.tt.P.~.liB.m.fil1busin£&mfil.Q.n!Y.&UU-§.ites/defaulU.fil.es/research­
reports/ 121217-Small-Business-Access-To-Capital-Poll.pdf 
6 Srna11 Business Majority, "Small businesses support dean energy standards and want congressional action on EPA nominee/' 
May 8, 2013, htt...P§~J}_$mallbusinessmajori..tt&rWur-1:cscarch/dean-enerzy,:economy/small-busincsses-support-clean­
energy-standards-and-want-congressiona1-action:§1?.a-nomince 
9 Small Business Majority, "Small business owners believe national standards supporting energy innovation wil1 increase 
prosperity for small firms," September 20, 2011, https://smallbusinessmaiority.9rg/small-business-owners-believe-u._atio11tl: 
fitlndard~..Qorting-encrgy-innovation-wiH-incrcase-prosperity-small-firms 

Small Business Majority 4 www.smallbusinessmajority.org 
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In summary, we support a robust Office of Advocacy, but an office that (1) looks at regulations as an 
essential function of government; and (2) examines regulations on a cost-benefit basis, not through a 
one-size-fits-all ideological lens. Indeed, we know from our polling that small business owners do not 
view regulations as a top issue hindering their business and often see a positive role for federal 
regulation in increasing the ability of small businesses to compete with their larger counterparts. 
Public policy, including federal regulation, should empower America's entrepreneurs to unleash their 
potential and boost prosperity for all; we believe the Office of Advocacy's role is to ensure just that. 

Thank you for the opportunity to comment on these important issues. I am happy to answer any 
questions. 

Small Business Majority www .smal!businessmajority.org 
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Chairman LANKFORD. Thank you. 
Ms. Hernandez Prenger. 

STATEMENT OF JEANETTE HERNANDEZ PRENGER, CEO AND 
PRESIDENT, ECCO SELECT, KANSAS CITY, MO 

Ms. HERNANDEZ PRENGER. Chairman Rubio, Chairman Lankford, 
Ranking Members Cardin and Sinema, and members of the Com-
mittee, I would like to thank you for the opportunity to testify be-
fore you today. 

My name is Jeanette Hernandez Prenger, and I am the president 
and CEO of ECCO Select, a technology talent and acquisition con-
sulting firm that I founded 24 years ago. We do both public sector 
and commercial work nationwide, and we are based in Kansas 
City, Missouri. 

I also sit on the board of directors of Women Impacting Public 
Policy also known as WIPP. WIPP is a national nonpartisan policy 
organization that advocates on behalf of women-owned businesses 
nationwide. There are nearly 10 million women-owned businesses 
in the United States, generating $1.4 trillion in receipts and em-
ploying nearly 9 million Americans. 

Complying with regulations is a never-ending concern for small 
business owners like myself. I am testifying today because I saw 
firsthand issues small business owners experience with Federal 
regulations when I served on the Office of the National Ombuds-
man Regulatory Fairness Board and SBA’s Region 7. 

Small businesses are the backbone of our Nation’s economy, mak-
ing up over 99 percent of U.S. employer firms; however, they bear 
a disproportionate amount of the regulatory burden, with costs at 
nearly $12,000 per employee per year, 30 percent higher than the 
costs for larger businesses. 

At ECCO Select, I have less than 300 employees, and yet we 
have three full-time employees dedicated to regulatory compliance 
at the Federal, State, and local levels. At least 50 percent of all my 
human resource department labor costs are associated with compli-
ance and reporting requirements. 

Beyond the burden of employee time and money, excessive regu-
lation creates substantial frustration and impacts the ability to ex-
pand, reinvest back into the business, and hire additional associ-
ates. 

A pain point for my company is compliance with employment 
laws and regulations. For example, if we terminate an employee, 
every State has a different rule on when to pay the last paycheck 
to that employee. We must seek legal advice to document the com-
pany’s interpretation of the law. The cost burden associated with 
navigating rules and reporting requirements is substantial. Ap-
proximately 75 percent of our legal bills are spent on employment 
law. That does not include the cost of employee time spent on com-
pliance issues, which are also extensive. These same types of issues 
apply with labor categories. When determining exempt versus not 
exempt, hourly versus salaries, and other classifications, we must 
spend hours reviewing and analyzing Federal, State, and local 
wage determinations, and then we have to have it reviewed by 
legal counsel so that if we are challenged, we have proof of our due 
diligence. It is difficult enough to stay on top of all this if you are 
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in one city and one State, but multiple States present even greater 
challenges. 

Early engagement in the regulatory process is not easily acces-
sible to small business owners. Therefore, small businesses do rely 
on the SBA Office of Advocacy to ensure Federal agencies do not 
impose expensive new mandates on small businesses when viable 
and less expensive alternatives to achieve regulatory objectives 
exist. 

Although the Office of Advocacy is working to advance the views 
of small business in the regulatory process, we offer the following 
recommendations to strengthen its voice, and we have six: the first, 
expansion of Advocacy’s rulemaking authority; two, inclusion of in-
direct impacts on small businesses and regulatory proposals; three, 
expansion of SBREFA panels to include all agencies as proposed in 
S. 1120, introduced by Senator Lankford; four, passage of the Prove 
It Act and SMART Act, both introduced by members of this Com-
mittee; retrospective review of existing regulations; and the sixth, 
continuity in the Office of Advocacy’s leadership during times of po-
litical transition. 

In closing, although small businesses contribute mightily to our 
Nation’s economy, we are often saddled with the long-lasting effect 
of overburdensome regulations. Given additional authority and an 
expanded role, the Office of Advocacy could accomplish even more 
for the small business community. 

Information is power. Additional input from small businesses will 
result in shaping better regulations or prevention of moving harm-
ful regulations forward. 

We support the Administration’s effort to limit new regulations 
and believe an additional layer of scrutiny provided by the Office 
of Advocacy is needed. 

Thank you for inviting me to testify at this important hearing, 
and I look forward to answering any questions. 

[The prepared statement of Ms. Hernandez Prenger follows:] 
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Chairman Rubio, Chairman Lankford, Ranking Members Cardin and Sinema, Members of 

the Committee and Subcommittee, I would like to thank you for the opportunity to testify before 

you today. My name is Jeanette Hernandez Prenger and I am the President and CEO of ECCO 

Select, a technology talent and acquisition consulting firm that I founded 24 years ago, based in 

Kansas City, Missouri. I also sit on the board of directors of Women Impacting Public Policy 

(WIPP}. WIPP is a national nonpartisan policy organization that advocates on behalf of women-

owned businesses nationwide. 

Complying with regulations is a never-ending concern for small business owners. Small 

businesses bear a disproportionate amount of the regulatory burden, with costs at nearly 

$12,000 per employee per year, which is 30 percent higher than the costs for larger businesses. 1 

At ECCO, I have less than 300 employees and yet have three full time employees dedicated to 

regulatory compliance for federal, state and local. At least 50 percent of all my human resource 

department labor costs are associated with compliance and reporting requirements. Beyond the 

burden of employee time and money, excessive regulation can create substantial frustration and 

stress for small business owners and impact the ability to expand and hire workers. The 

uncertainty associated with new burdensome regulations also significantly hampers the ability 

to plan for future growth and expansion. 

1 Crain, Nicole V. and W. Mark, The Cost of Federal Regulation to the U.S. Economy, Manufacturing and Small 
Business, September 10, 2014. Available at https://www.nam.org/data-and-reports/cost-of-federal­
regulations/federal-regulation-full-study.pdf. 

2 
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Small businesses are the backbone of our nation's economy, making up 99.9% of U.S. 

employer firms.2 Further, there are nearly 10 million women-owned businesses in the United 

States, generating $1.4 trillion in receipts and employing nearly 9 million Americans. 3 Early 

engagement in the regulatory process is not easily accessible for small business owners. 

Therefore, small businesses rely on protections in the Regulatory Flexibility Act (RFA) and internal 

checks from the Small Business Administration (SBA) Office of Advocacy to ensure federal 

agencies do not impose expensive new mandates on small businesses when viable and less 

expensive alternatives to achieve regulatory objectives exist. 

I. Regulatory Flexibility Act (RFA) 

Under the Regulatory Flexibility Act, agencies are required to thoughtfully consider small 

businesses and other small entities when developing regulations. If an agency determines that a 

regulation is likely to have a "significant economic impact on a substantial number of small 

entities," the agency must engage in additional analysis and seek less burdensome regulatory 

alternatives. When the RFA was originally signed into law nearly 40 years ago, it sought to 

improve small business participation in rulemaking by requiring agencies to publish an agenda 

semiannually listing expected rulemakings that impact small business, as well as conduct 

"lookback" reviews. Over time, issues have surfaced with these processes and we applaud the 

Committee and Subcommittee for its attention to reform. One prevalent issue is that agencies 

can determine when a regulatory flexibility analysis is triggered - the RFA does not define 

2 SBA Office of Advocacy, 2018 Small Business Profile of the United States, available at 

https://www.sba.gov/sites/default/files/advocacy/2018-Small-Business-Profiles-US.pdf. 
3 SBA Office of Advocacy, Survey of Women-Owned Businesses, available at 

https ://www.sba.gov/sites/ defa u lt/files/SBO _Facts_ WOB. pdf. 

3 
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"significant economic impact" or "substantial number of small entities." Additionally, when the 

RFA does apply, it only requires basic analytical requirements, which are easily ignored by federal 

agencies. The Office of Advocacy's authority, however, is limited on enforcing the RFA because it 

does not have the power to promulgate regulations. Over the past twenty years, the Government 

Accountability Office (GAO) has recommended four times that Congress delegate rulemaking 

authority to the Office of Advocacy in order to strengthen implementation of the RFA.4 WIPP 

supports this recommendation. Expansion of Advocacy's rulemaking authority would result in 

increased enforcement of the RFA that agencies often avoid. 

A problematic component of the RFA is that agencies disclose the impact only on 

businesses that are directly regulated, and do not disclose publicly the foreseen ripple effects on 

the small business community. Advocacy Chief Counsels under the past three Administrations 

have argued that agencies do not adequately evaluate impact on small businesses because of 

this glitch. For instance, when EPA issues rules on blending gasoline with ethanol or other 

emission reduction additives, the RFA only requires that EPA consider the cost of its rules on 

petroleum producers and blenders. This means that it solely looks at the businesses that must 

comply directly with EPA's rules for gasoline blending. The RFA does not require that EPA publicly 

consider what impact its rules will have on the cost of gas or other transportation fuels on which 

small businesses rely. WIPP recommends that public, transparent consideration of indirect 

impact be considered for small businesses under regulatory proposals. 

4 Office of Advocacy Needs to Improve Controls Over Research, Regulatory, and Workforce Planning Activities, 
GAO-14-525 (July 2014); Regulatory Reform: Implementation of the Small Business Advocacy Review Panel 

Requirements, GAO-98-36 (March 1998). 

4 
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In 1996, Congress amended the RFA with passage of the Small Business Regulatory 

Enforcement Fairness Act (SBREFA) with the goal of improving agency compliance with the RFA. 

SBREFA requires the Environmental Protection Agency (EPA), the Occupational Safety and Health 

Administration (OSHA), and the Consumer Financial Protection Bureau (CFPB) to create a Small 

Business Advocacy Review Panel (SBAR), comprised of a group of small business representatives 

to assist in assessing impact before the rule is proposed.5 

While these panels have proven to be effective in improving compliance, they only exist 

at the EPA, OSHA and CFPB. Given that 99.9% of the businesses in the U.S. are considered small, 

it seems outdated that regulatory impact is only taken into consideration at three federal 

agencies. Therefore, WIPP supports expanding SBREFA panels to include all agencies, as 

proposed in 5. 1120, the "Small Business Regulatory Flexibility Improvements Act," introduced 

by Senator Lankford. Expanding the panels to all agencies would put the federal government in 

a better position to understand how small businesses operate and are impacted by regulations. 

While SBREFA review panels would strengthen the small business voice in agencies, there 

are two additional ways that the SBA Office of Advocacy's role in rulemaking could be 

strengthened. The first is by empowering the SBA Office of Advocacy when it disagrees with an 

agency on the small business impact of a regulation. The "Prove It Act," introduced by Senators 

Ernst and Sinema, would give the Office of Advocacy an opportunity to submit a request for an 

agency to relook and reconsider the impact on small businesses. Although panels created by 

SBREFA add a small business voice into the rulemaking process, currently agencies have 

5 The law was expanded to include the CFPB when the 111th Congress passed the Dodd-Frank Wall Street Reform 
and Consumer Protection Act. 

5 
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discretion over whether to adopt the panel's recommendations. WIPP supports legislation that 

would provide an additional layer of protection on the latter end of the rulemaking process. 

My company spends a lot of time and money complying with employment laws and 

regulations. For example, if we are terminating an employee, every state has different rules of 

when to pay the last paycheck to that employee. If we are terminating someone in a state where 

we have no prior experience and want to validate the timetable or get legal advice on our 

interpretation, we must pay experts to document the company's interpretation of the law. The 

cost burden associated with navigating the many rules and reporting requirements is substantial 

for ECCO Select-75 percent of my company's legal bills are for employment law clarification. 

However, my company goes through this exercise to ensure compliance since potential damages 

can come at a much greater cost than seeking legal advice. Additionally, my company encounters 

many conflicting requirements driven by the various agencies and authorities imposing the 

regulations and compliance. State and federal regulations can be contradictory, such as when a 

contract requires paid time off and the agency issuing the contract has different regulations from 

the local jurisdiction mandating sick time. While legal fees are costly, the lost hours of 

productivity that employees spend focused on compliance issues also come at a substantial cost. 

The second recommendation is to allow a retrospective review of existing regulations. 

Agencies often layer new rules on top of old rules, as well as additional rules on top of those 

promulgated by other agencies. It creates confusion for federal agencies issuing new rules, as 

well as frustration for small businesses. WIPP supports the Setting Manageable Analysis 

Requirements in Text (SMART) Act, which would direct agencies to issue advanced notices for 

rules costing more than $100 million annually, as well as require agencies to set metrics for how 

6 



61 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00067 Fmt 6633 Sfmt 6633 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 4
5 

he
re

 3
77

98
.0

45

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

a rule will be measured for success in the future. The SMART Act also directs the promulgating 

agency to review the rule with the stated metrics within 10 years, which will begin to address 

some of the ongoing regulatory issues faced by small businesses. 

II. Statistics and Research 

One role that is especially valued by the small business community is the relevant 

statistics and research published by the SBA Office of Advocacy. This research continues to 

bolster small businesses' ability to impact federal policy. For example, the recently released 2019 

Small Business Profiles give an annual picture of each state's small businesses, with metrics such 

as job creation and overall economic health. This information gives lawmakers and businesses 

insight into the health of small businesses situated in diverse economic and geographical areas. 

Additionally, Advocacy recently completed a call for new research topics from the community. 

This solicitation gave small businesses and the organizations that represent them the ability to 

identify necessary research. We applaud Advocacy's continued effort to provide meaningful, 

reliable data on small businesses. 

Ill. Strengthening the SBA Office of Advocacy 

Although the Office of Advocacy is already a strong voice for small businesses within the 

federal government, we believe two fixes will further assist the office in achieving its mission. 

First, the office has operated without a Senate-confirmed Chief Counsel for lengthy periods of 

time, which limits its ability to advocate across the government. Congress should explore options 

that would minimize any decreased influence afforded to the Office of Advocacy during times of 

political transition. Options for consideration could include either a multi-person, staggered term 

commission with a Senate confirmed chairperson; or, a specific-term appointment, with 

7 
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succession upon the Senate confirmation of a new appointment. Second, we recommend 

Congress should consider a name change for the Office of Advocacy. Federal agencies confuse 

the Small Business Administration (SBA) with the Office of Advocacy- failing to include Advocacy 

in meetings where it could add its regulatory expertise. Even within the Small Business 

Administration there is confusion on Advocacy's role, seeing it as an internal office to do its 

regulatory analyses, even though that is not Advocacy's primary responsibility. This change would 

provide clarity and make the office more impactful. 

In closing, while small businesses and women entrepreneurs are the driving force of our 

nation's economy, we are often saddled with the long-lasting effect of overburdensome 

regulations. We support the Administration's efforts to limit new regulations and believe an 

additional layer of scrutiny provided by the Office of Advocacy is important. While I am out 

running my business, it gives me comfort that the Office of Advocacy is looking out for me. Given 

additional authority and an expanded role, Advocacy could accomplish even more for the small 

business community. Information is power-additional input from small businesses will result in 

shaping better regulations or prevention of moving harmful regulations forward. 

Thank you for inviting me to testify at this important hearing and I look forward to 

answering any questions. 

8 
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Chairman LANKFORD. Thank you. 
Mr. Baumann. 

STATEMENT OF RICK BAUMANN, OWNER, MURRELLS INLET 
SEAFOOD, MURRELLS INLET, SC 

Mr. BAUMANN. Good afternoon. Thank you very much for inviting 
me. Distinguished members of the Committee, my name is Rick 
Baumann, founder of Murrells Inlet Seafood, a 52-year-old small 
business located in the fishing village and Seafood Capital of South 
Carolina, Murrells Inlet. 

Over these many years, my company has been involved in catch-
ing, processing, and distributing fresh seafood to the public, re-
gional restaurants, and seafood companies in Boston, Montreal, 
New York, and Toronto. 

I am here today to testify to the importance of Federal regula-
tions for my industry and want to focus specifically on the failure 
of the Small Business Administration’s Office of Advocacy to ensure 
that Federal regulations do not encourage irresponsible behavior by 
big polluting corporations whose activities are detrimental to com-
panies like mine. 

I am not alone. I am testifying today on behalf of the American 
Sustainable Business Council, representing over 250,000 small 
businesses in all industries across the country, and for the South 
Carolina Small Business Chamber on whose board that I serve. 

Today I will focus on water and water-based businesses like 
mine. I have worked on the water or relied on the water all my 
adult life. As a teenager, I dove for shellfish in the bays of Long 
Island and a few years later began working the water of Murrells 
Inlet, South Carolina, while stationed at nearby Myrtle Beach Air 
Force Base. I also worked for 14 years on Maryland’s Eastern 
Shore as a waterfowl guide and waterman. In each of these endeav-
ors, I learned specifically that water quality is a requirement of 
sustainability. 

My experience as a veteran reinforced my belief that our govern-
ment must be fair and honorable in the rules that it sets and how 
they are enforced. Unfortunately, regarding the Office of Advocacy, 
our government is falling far short of fair and honorable. 

I believe that regulations for small business can be good and 
even necessary in order to achieve goals and sustainability. These 
rules should create fair competition and respect for the resources 
that all businesses, small and large, should abide by. 

For example, in the seafood industry, we have an ever-growing 
list of regulations to keep our harvests sustainable while also pro-
tecting threatened and endangered species. These rules are quite 
burdensome for small businesses, but they do have a long-term vi-
sion of a sustainable ocean fishery. 

Today too often needed regulations like these are slowed, wa-
tered down, terminated, or not even considered by Advocacy due to 
the lobbying of big-business interests who seek to maximize profits 
with no regard to sustainability or the natural resources. 

For example, the Administration has an ongoing campaign to 
weaken or throw out most necessary regulations of the accident- 
prone offshore oil business. These moves again favor more profits 
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for Big Oil but threaten the sustainable ocean fisheries that busi-
nesses like mine try to maintain by following regulations. 

Another example are the mercury standards for coal-burning 
power plants. They are already so woefully inadequate that several 
species of fish have government warnings about mercury levels, 
which encourages the public not to eat them, harming my industry 
while cutting costs and bolstering profits for the big power compa-
nies. This is not fair and honorable. It is a blatant example of how 
big polluting businesses are influencing the regulatory process at 
our expense and that of the general public health. 

A third example is Advocacy’s letter to the Department of Inte-
rior strongly supporting expanding offshore drilling for oil drilling 
in the Atlantic, despite tens of thousands of coastal small busi-
nesses on record in unanimous opposition. 

The Office of Advocacy is supposed to be making our voices heard 
on these issues, but they are not. This problem does not apply only 
to this Administration. During the Obama administration, the Of-
fice of Advocacy took a negative stance on the efforts to strengthen 
the Clean Water Act and even denied the American Sustainable 
Business Council and small business leaders the opportunity to 
provide input. Thus, the voices for maintaining and expanding the 
Clean Water Act to protect businesses like mine were not heard. 

In closing, I would like to say it is the Office of Advocacy’s mis-
sion to represent all small businesses impacted by regulations. 
However, the Office has demonstrated a litany of allegiance to big 
business, through policies and recommendations, which are con-
tradictory to the mission, ignoring the needs of many of the small 
businesses they are supposed to represent. 

In summary, the voices of all small businesses in helping shape 
good and timely regulations and government actions are not being 
adequately heard. 

For us to survive and thrive, we need our voices heard and advo-
cated for. 

Thank you very much for your kind attention. 
[The prepared statement of Mr. Baumann follows:] 
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Testimony of Rick Baumann 
Founder, Murrells Inlet Seafood 

Board of Directors, South Carolina Small Business Chamber of Commerce 
Senate Committee on Small Business and Entrepreneurship 

"Reauthorization of the Office of Advocacy" 
May 22, 2019 
2:30 p.m. EST 

Chairman Rubio and distinguished members of the committee, 

My name is Rick Baumann, Founder of Murrells Inlet Seafood, a 52-year old small business located in the fishing 
village and Seafood Capital of South Carolina, Murrells Inlet. Over these many years my company has been involved 
in catching, processing and distributing fresh seafood to the public, regional restaurants and seafood companies in 
Boston, Montreal, New York and Toronto. 

I am here today to testify to the importance of federal regulations for my industry and want to focus specifically on 
the failure of the Small Business Administration's Office of Advocacy to ensure that federal regulations do not 
encourage irresponsible behavior by big polluting corporations whose activities are detrimental to companies like 
mine. And I am not alone. I am testifying today on behalf of the American Sustainable Business Council, 
representing over 250,000 businesses in all industries across the country and for the South Carolina Small 
Business Chamber of Commerce on whose Board I serve. 

Today I will focus on water - and water-based businesses like mine. I have worked on or relied on the water all my 
adult life. As a teenager I dove for shellfish in the bays of Long Island. A few years later, I began working the water 
of Murrells Inlet, South Carolina, while stationed at nearby Myrtle Beach Air Force Base. I also worked for 14 
winters on Maryland's Eastern Shore as a waterfowl guide and waterman. In each of these endeavors, I learned 
specifically, that water quality is a requirement of sustainability. 

My experience as a veteran reinforced my belief that our government must be fair and honorable in the rules that it 
sets and how they are enforced. Unfortunately, regarding the Office of Advocacy, our government is falling far short 
of fair and honorable. 

I believe that regulations for small businesses can be good - and even necessary, in order to achieve intended goals 
and sustainability. These rules should create fair competition and respect for the resources that all businesses, 
small and large, should abide by. 

For example, in the seafood industry, we have an ever-growing list of regulations to keep our harvests sustainable 
while also protecting threatened and endangered species. These rules are quite burdensome for small businesses -
but they do have a long-term vision of a sustainable ocean fishery. 

But, too often needed regulations like these are slowed, watered down, terminated or not even considered by 
Advocacy due to the lobbying of big business interests who seek to maximize their profits with no regard to 
sustainability or the resources. 

For example, the Administration has an ongoing campaign to weaken or throw out most necessary regulations of 
the accident-prone offshore oil industry. These moves again favor more profits for Big Oil but threaten the 
sustainable ocean fisheries that businesses like mine try to maintain by following regulations. But we had no input. 
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Another example are the mercury standards for coal burning power plants. They are already so woefully 
inadequate that several species of fish have government warnings about mercury levels, which encourages the 
public not to eat them - harming my industry while cutting costs and bolstering profits for the power companies. 
This is not fair and honorable. !tis a blatant example of how big polluting businesses are influencing the regulatory 
process at our expense - and that of the general public health. 

A third example is Advocacy's 2018 letter to the Department of Interior strongly supporting expanding offshore 
drilling for oil in the Atlantic despite tens of thousands of coastal small businesses on record opposing such an 
action. 

The Office of Advocacy is supposed to be making our voices heard on issues like these but they are not. 

This problem does not only apply to the current Administration. During the Obama Administration, the Office of 
Advocacy took a negative stance on the efforts to strengthen the Clean Water Act and even denied the American 
Sustainable Business Council and small business leaders the opportunity to provide input. Thus, the voices for 
maintaining and expanding the Clean Water Act to protect businesses like mine were not heard. 

It is the Office of Advocacy's mission to represent all small businesses impacted by regulations. However, the Office 
has demonstrated a litany of allegiance to big business, through policies and recommendations, which are 
contradictory to its mission, ignoring the needs of many of the small businesses, especially those not represented 
by national trade associations, which it is supposed to represent. 

In summary, the voices of all small businesses in helping shape good, timely regulations and government actions 
are not being adequately heard. 

For us to survive and thrive, WE NEED OUR VOICES HEARD - and advocated for! 

Thank you very much for your kind attention to my remarks. 
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Chairman LANKFORD. Mr. Baumann, thank you. Thanks for your 
testimony as well. 

I want to recognize the Chairman of the full Committee for Small 
Business and Entrepreneurship, Chairman Rubio, for an opening 
statement. 

OPENING STATEMENT OF HON. MARCO RUBIO, A U.S. SEN-
ATOR FROM FLORIDA, AND CHAIRMAN, COMMITTEE ON 
SMALL BUSINESS AND ENTREPRENEURSHIP 

Chairman RUBIO [presiding]. Thank you. 
And I apologize. Both the Ranking Member and myself are also 

members of the Foreign Relations Committee. We just had a busi-
ness meeting and probably the longest business meeting we have 
had in 3 years. 

Senator CARDIN. A couple of Congresses. 
Chairman RUBIO. But we are here. We thank you. 
I am going to be very brief. I want to thank all of you for being 

here. I apologize to the first panel. 
I cannot think of an area of the SBA that has more impact on 

small businesses, whether they are aware of it or not, than the 
independent regulatory watchdog, the Office of Advocacy. Regard-
less if a business has one employee or 500, that business is going 
to be subject to regulations, both Federal and at the local level, 
particularly Federal is the ones we are focused on. 

The small businesses that I hear from across Florida that come 
up here to testify and those that are represented here today, they 
want clean water, and they want a clean environment and safe 
workplaces. They want to achieve this through smart, reasonable 
regulations, which are necessary to achieve these goals. 

Mr. Baumann was talking a moment ago about the water. One 
of the things I like to do with my family is go fishing, and so I can 
just tell you on a personal level, I have a personal commitment in 
addition to a policy one to protecting the waterways of Florida. And 
I think this is true across the country. We want to continue to 
enjoy those resources. 

Part of that has to be the equation of how do we protect small 
businesses by crafting regulations that will protect the water and 
protect the air and yet allow small businesses to survive. 

One of the best ways we can ensure that is to have certainty by 
enacting meaningful regulatory reform that advocates for small 
business within Federal agencies, and one of the best things we can 
do for that is strengthen the Office of Advocacy. And so I am glad 
we were able to have this hearing today to discuss that. 

We know that if we do not give Advocacy the authority to enforce 
the Regulatory Flexibility Act, then the agencies are going to con-
tinue to intentionally or unintentionally—I think in many cases, 
unintentionally obviously, but harm small businesses that are 
struggling, who share all the same goals we do, but obviously have 
the added impediment of compliance costs. 

So the Ranking Member. 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00073 Fmt 6633 Sfmt 6633 C:\DOCS\37798.TXT SHAUNLA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R



68 

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, A U.S. 
SENATOR FROM MARYLAND, AND RANKING MEMBER, COM-
MITTEE ON SMALL BUSINESS AND ENTREPRENEURSHIP 

Senator CARDIN. Well, let me thank our witnesses, and again, 
our apologies. It is not true that we did not want to hear Mr. 
Clark. We did not want to avoid his panel, but it is good that we 
got to hear from the public panel. So we are glad that all four of 
you are here. 

Mr. Chairman, I am going to ask to put my entire statement in 
the record, and let me just summarize, if I might, very quickly, be-
cause I want to get into the question period here. 

It is very true that Federal regulations are a challenge for small 
business. Small businesses do not have the resources. They do not 
have the staff of large companies. We recognize that. That is one 
of the reasons why we developed rules for small businesses. As we 
pass legislation, we try to be mindful of small businesses. That is 
why we have the RFA. That is why we have the Small Business 
Office of Advocacy to deal with the challenges of small businesses. 

But, as has been pointed out, well-thought-out regulations are 
critically important to all businesses and small business. Mr. 
Arensmeyer’s comments, I thought were very appropriate in that 
regard from the Small Business Majority. It keeps bad actors out, 
which is critically important to small businesses. It provides sta-
bility, which is very important to small businesses. It provides pa-
rameters of health care, clean water, clean air, all that which is 
critically important. Small businesses depend upon, in many cases, 
a clean environment, and, Mr. Baumann, you made that point very 
clearly. 

I assume you got your training on the Eastern Shore of Mary-
land. I am glad that you are helping out other States today. 

But the point that you raise is very much a valid point. 
So here is the challenge, as you point out. How do we deal with 

the big businesses who have an anti-regulatory agenda, hiding be-
hind small businesses in order to achieve their objectives of anti- 
regulation? I say that, Mr. Chairman, because small businesses do 
not hire high-paid lobbyists. It is the big businesses that hire the 
high-paid lobbyists that come in here and use a small business ex-
ample to try to kill regulation, when in many cases the small busi-
nesses can benefit from that. 

I will give you just two examples, if I might, on areas that are 
of particular interest to me. One is offshore drilling. There are a 
lot of issues in regards to energy, et cetera. We need to talk about 
offshore drilling, but as I look at the shoreline of Maryland—and 
I am sure the shorelines of the Carolinas are very similar—that 
there are small business operators who are going to be the ones put 
out of business if there is an environmental disaster, and the large 
oil companies do not really care that much about that particular 
aspect. Who is there fighting for the interest of small business as 
we regulate what we do on offshore drilling? 

We have a debate going on right now on net neutrality. Who is 
looking after small business in the debate on the regulatory issues 
concerning net neutrality? There is a big difference between big 
companies and small companies when it comes to net neutrality. 
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So the Small Business Office of Advocacy is there to help small 
businesses to address the specific challenges that are unique to 
small companies. 

Senator Rubio and I have worked out within the Small Business 
Committee that we are using the first part of this Congress to re-
view the existing law for the Small Business Administration. 

I thank the Chairman for devoting so much of the Committee’s 
resources to this. This has been our fourth or fifth hearing on reau-
thorization. 

So, as we look at the Office of Advocacy, how can we improve it? 
You gave some specific suggestions, and I appreciate that very 
much. 

We welcome your specific suggestions as to how we can improve 
the Office of Advocacy. We also look at whether we can do a better 
job on the Ombudsman and the role that the Ombudsman plays. 

So I hope that, as a result of this hearing, we will have sugges-
tions in order to strengthen the tools that are currently available 
to help small businesses deal with regulatory challenges. Yes, we 
should take a look at RFA and see whether it is properly targeted. 
There is a lot of soft language in RFA, significant economic im-
pacts, substantial number of small businesses. Then you have a re-
view process after 10 years. All that can be mischievous or it could 
be helpful, and I think it is important for us to try to zero in what 
can work to really help small businesses deal with the challenges 
of regulation. 

[The prepared statement of Senator Cardin follows:] 
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Opening Statement of Ranking Member Benjamin L. Cardin 
"Reauthorization of the SBA's Office of Advocacy" 

Senate Committee on Small Business and Entrepreneurship 
May 22, 2019 

Good afternoon and thank you, Mr. Chairman, for convening this hearing to assess the 

state of the SBA's Office of Advocacy and to learn more about how it can help ensure that 

federal regulations meet the needs of small businesses. 

Complying with federal, state and local regulations is among the top concerns of 

America's 30 million small businesses. Poorly crafted or unclear regulations, particularly at the 

federal level, can create considerable financial burdens and technical challenges for small 

entrepreneurs, hurting their ability to grow and create jobs. Unlike large companies, small firms 

often do not have the time and resources to devote to complying with new rules. 

Although regulations can be harmful if they do not take the needs of small businesses 

into account, it would be incredibly narrow-minded to conclude that most regulations are bad for 

small businesses. The small proprietors I talk with tell me that rules that are well-thought out are 

essential for keeping bad actors out of the marketplace and for providing business stability. 

Moreover, many regulations have the power to help small businesses compete on an even 

playing field against their larger counterparts. Net neutrality is an example that comes to mind, 

although it remains to be seen whether this important protection will survive. 

To ensure that small business concerns are heard as agencies develop regulations, 

Congress created the SBA's Office of Advocacy. The office serves an important role by 

1 



71 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00077 Fmt 6633 Sfmt 6633 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 2
 h

er
e 

37
79

8.
00

2

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

educating agencies about the effect their rules may have on small firms and entities and pushing 

for thoughtful, targeted solutions that make regulations more manageable for small businesses. 

Unfortunately, too often big businesses seek to gain cover for their anti-regulatory agenda 

by hiding behind small businesses. During the last hearing we held on this topic in 2017, the 

President of the South Carolina Small Business Chamber of Commerce observed that big 

business representatives use Advocacy to "clog up the regulatory process through heavy 

lobbying [and] litigation, creating public anxiety by quoting huge, bogus costs." 

It is concerning that corporate interests appear to be harnessing the Office of Advocacy to 

try to kill regulations. Congress did not create the Office of Advocacy to serve as a roadblock to 

agency action; it created it to ensure that agencies address the specific challenges that are unique 

to small businesses. When we eliminate or water down rules in the name of small businesses 

rather than enact narrowly tailored changes that help them remain competitive, we are doing a 

disservice to the very people the Office of Advocacy was meant to help. 

Most small businesses want to do the right thing and avoid harms like pollution and 

unfair labor practices. They understand the need to comply with regulations, so long as the 

playing field is even for everyone and that agencies are clear about what they expect small 

businesses to do. We have no reason to believe that these very reasonable expectations cannot be 

reconciled with the idea that the government should issue worthwhile regulations like the ones 

that keep our air and water clean and our food safe to eat. 
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As we will hear from our witnesses, American small businesses are extremely diverse, 

and so are their needs and challenges. It is vital that the entrepreneurs who cannot afford highly 

paid lobbyists and trade association representatives in Washington still have an opportunity to 

convey their concerns as regulations are developed. 

We will hear from John Arensmeyer [AH-RENZ-MY-ERR], the CEO and founder of 

Small Business Majority, which is an organization that has successfully attracted a network 

representing a broad cross section of America's entrepreneurial community. Because Small 

Business Majority does not charge membership dues, it is able to pull in businesses with fewer 

resources and ones that often come from underrepresented communities. For this reason, they 

tend to publicizes issues that do not always get attention from the larger business groups, such as 

the importance of affordable healthcare and a sustainable retirement system. 

I am particularly excited to hear from Rick Baumann, the owner ofMurrells Inlet 

Seafood, a wholesale distributor located in Murrells Inlet, South Carolina. Mr. Baumann is a 

successful entrepreneur who built his company from the ground up. He is also an accomplished 

outdoorsman who, I should point out, spent fourteen winters as a waterfowl guide on Maryland's 

Eastern Shore. But what I am so impressed by is how much time and energy he spends fiercely 

advocating for clean water in his community and his region. He understands that the viability of 

his business depends on having strong protections that keep our bays and estuaries clean. He sees 

polluted storm water and offshore drilling not just as threats to our health, which they certainly 

are, but also as threats to his livelihood and to the livelihood of the people he works with every 
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day. It is voices like his that I fear get lost when corporate interests dominate the discussions 

taking place around regulations and small businesses. 

While it is important to make sure agencies consider small businesses as they develop 

rules, it is just as essential for the federal government to provide transparent compliance 

guidance to help these businesses adapt once rules go into effect. That is why Congress created 

the Office of the Ombudsman, and I believe we should empower this office to the greatest extent 

possible. 

l hope that during today's hearing we can learn what we need to do to ensure that the 

voices of small businesses are heard during the federal rulemaking process. We must also 

identify ways we can prevent wealthy corporations from using the legitimate concerns of small 

businesses to undermine the regulations that are there to protect us all. 

Thank you, Mr. Chairman. 
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Chairman RUBIO. Thank you, Ranking Member. 
With the Ranking Member’s indulgence, I am going to recognize 

Senator Lankford because he has carried the weight here today in 
case he has any questions. 

Chairman LANKFORD. Thank you. 
I would say to Senator Cardin as well, I completely agree on 

what you were just saying about the real small businesses. It has 
been interesting. A lot of big businesses at times will fight off regu-
lations to be able to prevent regulations, and then they will flip it 
on a different regulation and try to get as much regulation as pos-
sible, knowing that small businesses cannot keep up. They do not 
have the army of attorneys to be able to manage it, and they drive 
people out with that as well, so it goes both ways. 

Dr. Sargeant, let me try to drill down on several things that you 
had said. You brought some very specific recommendations. Your 
insight is much needed on this because you have been in that chair 
and then left that chair, and what I found most effective with most 
folks that have served in a Federal agency is that they smile and 
nod when they come in front of us when they are in the chair, and 
then once they have left that position, they have got a lot of good 
insight. 

So we need your insight on this. You have been in that Chief 
Counsel position with the Office of Advocacy. You brought several 
specific ideas. One is more advanced notification. Tell me what you 
mean by that. 

Dr. SARGEANT. Well, with the SBREFA panel, for example, typi-
cally when an agency wants to convene a panel, they may only get 
30 to 40 days in advanced notice, and it is very difficult to reach 
out to small businesses, what we call SERs, the small entity reps, 
to have them come to Washington—— 

Chairman LANKFORD. Right. 
Dr. SARGEANT [continuing]. For them to be available. 
So it would be helpful to give some more time so that the Office 

of Advocacy could use their regional advocates and really to reach 
out to make sure—— 

Chairman LANKFORD. Does the office tend to find people who are 
connected to organizations? Are they reaching down to individuals 
who may or may not be connected? 

The reason I say that is there are some folks who would say, ‘‘I 
have never been asked, never have insight,’’ and obviously, there 
are tens of thousands of small businesses. Not everyone is going to 
get tapped. 

But how are they getting new voices into those SBREFA panels? 
Dr. SARGEANT. Well, during my tenure, what we did is that we 

tapped into the regional—the advocates who were out in the region, 
and so what that did is that that was able to bring new voices to 
the table because many times, unless you are in the Beltway, in-
side the Beltway, you do not know what is going on—— 

Chairman LANKFORD. You do not even know what is happening. 
Dr. SARGEANT [continuing]. But once you can tap into some of 

the regional advocates, then that is a way to bring more people to 
the table. 

Chairman LANKFORD. I asked Mr. Clark about advanced notice 
or proposed rulemaking. I said, ‘‘Is that helpful to be able to get 
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that to a lot more small businesses to be able to engage in a more 
informal setting, so formal informal setting?’’ You are not fighting 
against language. It is an idea. Is that helpful to have a greater 
use of advanced notice of proposed rulemaking? 

Dr. SARGEANT. Yes. 
Chairman LANKFORD. Let me ask you about your statement on 

indirect costs. This has been an ongoing dialogue to say whether 
you track direct or indirect cost. My belief is that small business 
does not have a chart to say, ‘‘These are indirect costs so they do 
not apply to me.’’ They just know them as costs. How would you 
recommend we manage that? 

Dr. SARGEANT. Well, once again, during my tenure—this has 
been a problem for a long time. 

Chairman LANKFORD. Right. 
Dr. SARGEANT. So what we said is that let us tweak the language 

so it would be near foreseeable indirect cost. So it is not indirect 
because that is too broad. 

Chairman LANKFORD. It is broad. 
Dr. SARGEANT. That is broad. But if it is close enough, if there 

is a nexus, then that is where we say that there is a significant 
impact on the substantial number of small entities. 

Chairman LANKFORD. If we had a definition like ‘‘near foresee-
able,’’ would we end up in the same conversation we are going to 
have today with you about significant economic impact on a sub-
stantial number of small entities? 

Dr. SARGEANT. Well, we try to tackle one thing at a time, but 
yes. 

Chairman LANKFORD. Does that need greater clarification? 
Dr. SARGEANT. Oh, yes, yes. Or share some examples because I 

think that when you give an example, I think that that helps in 
terms of to say what is significant, because what is significant to 
someone like me might be different than to someone else. 

Chairman LANKFORD. You have an ongoing dialogue with agen-
cies. When small businesses start contacting and say this is signifi-
cant, you go back to agencies, and they say, ‘‘No, it is not signifi-
cant. We thought about it. We talked about it, and we said this 
does not have a significant impact.’’ What happens at that point in 
the Advocacy? 

Again, as I mentioned to Mr. Clark, you do not have a thou shall 
or thou shalt not ability to any agency to go to them and control 
it. It is a relational dialogue to be able to work through this proc-
ess. Tell us the mechanics of how you get this resolved. 

Dr. SARGEANT. Well, it helps to come with data. That is where 
you go with outreach and you use your regional advocates to find 
out if this rule is going to be a problem. So you do not stay within 
the Beltway. You go—— 

Chairman LANKFORD. Challenge it with data. 
Dr. SARGEANT [continuing]. To the country to say, ‘‘This is a 

problem. Tell us in your region. Is this a problem?’’ Then you bring 
that back to the agency and share that. 

Chairman LANKFORD. One last question that I had for you, and 
that is on retrospective review. You would encourage greater use 
of retrospective review. Does that also include setting a date? 
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There has been some dialogue among us to say when a rule is 
put out, we should have a date certain to say we are going to re-
view this point, and here are the metrics that will evaluate its ef-
fectiveness of this regulation. Is it working, not working? Basically, 
you create a reg to be able to accomplish something. You should 
know if that is going to actually be accomplished, whether it needs 
to be reviewed. Would that be helpful? 

Dr. SARGEANT. That would be very, very helpful. Once again, in 
my testimony, I say that hindsight is 20/20. So if a rule has pro-
mulgated and all these assumptions went into the rule in terms of 
what would be the impact, now one can look back 3 or 4 or 5 years 
to see whether or not those impacts were there, and so I think that 
the agency should be able to get the data to say whether or not this 
rule was effective. 

Chairman LANKFORD. Great. Thank you. 
Thank you, Mr. Chairman. 
Chairman RUBIO. Senator Cardin. 
Senator CARDIN. Well, let me thank all four of our witnesses. I 

think the testimony has been extremely helpful. 
Mr. Arensmeyer, let me start with you, if I might. Clearly, when 

we pass statutes, it is good if we give clear direction, and that can 
help small businesses. And we have done that. We did that in the 
Affordable Care Act. We did it in other acts. 

Absent that, we have the RFA and the review process of regula-
tions on the impacts that it has on small businesses, and we have 
the Office of Advocacy. My question to you is: Is the RFA Act ade-
quate as currently drafted, or should we be looking at strength-
ening it? When we look at the Office of Advocacy, do you have any 
suggestions for specific changes, statutory changes as it relates to 
that agency? 

Mr. ARENSMEYER. Well, as to the RFA, Senator, certainly, as it 
was already mentioned, that there is maybe some loose language 
in there. So we have no problem with tightening the language. The 
more clear the direction is to the Office of Advocacy, the better. 

I think that that should be accompanied by a requirement that 
real data be used. Data is critical to this research. 

So I would agree with Dr. Sargeant that perhaps more advanced 
notice. That would be fine. 

So we are all for making sure that the office can do its job, but 
do its job based upon real data, a real analysis. 

And the other thing I would recommend is some language that 
would require the Office of Advocacy to have a wide range of busi-
nesses. Sometimes it is just a bandwidth issue. There are all sorts 
of businesses, different sizes, different shapes. We represent pri-
marily businesses that are smaller or even a lot of independent en-
trepreneurs, and we want to make sure their voice is in the proc-
ess. 

Eighty percent of all businesses have fewer than 10 employees. 
So we would recommend that we would be a little nervous about 
this indirect issue, and I get it conceptually. But trying to apply 
data, any kind of rigorous analysis when you are talking about in-
direct, I think is a challenge. 

So I think the goal would be to make sure the office is ade-
quately funded, the office is using as much real data as possible, 
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perhaps giving more notice. Perhaps some of the language can be 
tightened up, but kind of leave it at that. 

Senator CARDIN. I share your concern about the indirect because 
that could be used as an agenda item to deal with anti-regulation. 
I also am concerned about the 10-year review, that that could also 
be used for nefarious reasons rather than dealing with the chal-
lenges of small business. 

Let me get to the other arm, which is the Ombudsman. I know 
that is not the subject of today’s hearing, but is there a way of 
strengthening the Ombudsman in order to help in regards to these 
issues? 

Mr. ARENSMEYER. Yes. The Office of Ombudsman has a very im-
portant role, but I want to distinguish. The Office of Advocacy real-
ly plays a role at the front end, working with the agencies, doing 
the analysis, helping them understand, helping them really under-
stand the small business impact. 

The Office of Ombudsman, I believe, as the statute is written— 
and we see its role as helping small business owners comply with 
regulations, helping them cut through the thicket, and in that 
sense, we think that they should be well funded. 

Again, the roles are very different. I mean, I am not saying they 
cannot obviously communicate, but we would not want to see the 
Office of Ombudsman become kind of a second Office of Advocacy 
on the front end. 

I know Senator Shaheen has put forth legislation that would in-
crease the outreach, the funding for outreach, expand the capa-
bility to render assistance, and then actually help smaller busi-
nesses with the procurement process sort of cut through all of that. 

So, yes, the Office of—I mean, we do this ourselves when we are 
out across the country, providing education and resources to small 
businesses. So the fact that there is an office, a Federal office, that 
does that, we fully support that, but we do not think they should 
sort of merge into the actual up-front review process. We should— 
better to make sure the Office of Advocacy is adequately supported 
to do that. 

Senator CARDIN. That is helpful. 
Mr. Baumann, I want to ask you a question as to your input. In 

the last decade, there have been numerous major environmental 
regulations that have gone through lengthy procedures and con-
troversial procedures. I have been engaged in some of those regula-
tions as far as communicating views and listening. I am just won-
dering how effective do you think your voice is being heard in the 
hearing process on these regulations? 

You are very much affected, as you pointed out in your testi-
mony, as to the importance of a sustainable environment. I thought 
your quote about sustainable environment is critical to your sta-
bility, but how effective do you think the agencies are in getting 
the input of a company like yours on these major environmental 
regulatory issues? 

Mr. BAUMANN. That is a pretty broad-based question, and I have 
been involved in quite a few issues like that, whether you are talk-
ing about the Clean Water Act or any number of things. 

But I think in respect to the Clean Water Act, I was on a com-
mittee. We tried to advise the county on how to comply to NPDES 
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II back in 2004. A lot of these environmental regulations are like 
the Clean Water Act in that they are well intended. My fishing 
buddy promulgated that and negotiated it into law, Ian Marceau. 
He is no longer with us, but he promulgated and negotiated the 
Clean Water Act into law. And we went fishing in early 2000s, and 
he lamented to me about the stuff that was written in the 1970s 
was still not being done because of so much friction, resistance 
from big business, big industry, and things of that nature. And I 
see it happening again today. 

The voice of the small businessman up against these big lobbying 
corporations with deep wallets and campaign donations and so 
forth like that, it is hard to get the attention of the folks who can 
make a difference from the small business perspective. It really is. 

Senator CARDIN. And I am really not getting to the merits of the 
regulation itself. We can debate the importance of it to its intended 
mission, and we can have that debate in the agency or in Congress. 

What I want to make sure is that small business interests are 
being heard, and it seems to me that the current line-up, because 
it is such a difficult process, that it is the sophisticated companies 
that have the ear of the Congress and the ear of the Administra-
tion and agency. 

I will just give you one example that is currently pending is net 
neutrality. Now, we can argue whether the net neutrality rule is 
right or wrong on a policy point of view, but there is definitely a 
small business interest in net neutrality. And I do not think that 
has been well presented during this discussion. 

It is our responsibility to make sure the small business commu-
nity is heard. So that is why I think we are looking. We are not 
looking to take an edge on the policy issues that may divide us, but 
I think this Committee is not divided to make sure small busi-
nesses get their message and get their input into what is being 
done. 

So that is why I think we are looking at how we can modify the 
tools that are currently available so that your voices can be heard. 

Mr. BAUMANN. In that regard, I would just like to encourage ev-
erybody on the panel to look into and support Senator Shaheen’s 
recent endeavors with the Small Business Administration Office of 
National Ombudsman where they can help out in respect to regula-
tions of small business. As other people have alluded to, it is over-
whelming for small businesses with small staffs to try and comply 
or understand or even get into the meat of the matter of what 
these regulations are about. 

Sometimes people come around from wildlife or people come 
around from national marine fisheries, and they want to do an in-
spection. And we find out about something new that has been 
passed a few months after it has already happened because nobody 
has told us about it, and it is kind of hard for us to react to that. 

Senator CARDIN. Ms. Prenger, I want to give you a chance to re-
spond, but I thought the point that was made by Mr. Arensmeyer 
is a good point. 

The Review Act is to get the regulation done right from the be-
ginning to help small businesses. The Ombudsman is to help com-
ply with the regulatory results. 
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Our laws that we pass should get things right even before the 
regulatory process starts. It starts with Congress. We make the 
laws and policy, so it starts with us. The regulatory review process 
should have the appropriate input from small business. 

So you gave us some specific suggestions, but as you see the 
process of developing laws, the review of statutes, and then assist-
ing small business and dealing with it, where do you think we 
should place our priorities? 

Ms. HERNANDEZ PRENGER. Well, that is pretty complicated. They 
are very separate but also overlapping. 

As a small business owner, I know that if I were not in associa-
tions that help notify small businesses of what is going on and I 
was content to run a restaurant or do something that is pretty iso-
lated, I may be very unaware of things that are passed into legisla-
tion that are new rules and regulations, just as the other panelists 
have discussed. 

Because of involvement with woman-owned organizations, with 
small business organizations, the Chamber of Commerce, there are 
places small businesses could go, but there is not a one-stop place. 
So there are so many different agencies that put out information 
to us and then trying to figure out what is happening now, what 
do we have to comply with now, how has that changed how we 
have been doing business? Are there impacts that we need to miti-
gate or pivot? So it is a constant exercise of making sure that you 
are in compliance. 

And then having a regulatory fairness board is an opportunity to 
go ahead and vet situations that are either unfair or should be re-
viewed, but unless you are familiar that there is even that avail-
ability through the Small Business Administration—and I do not 
think very small businesses know that that even exists—then you 
feel that you are just basically talking to a wall when you call up 
an agency or you have to try to figure out how do you try to make 
something fair. 

Senator CARDIN. Thank you. 
Thank you, Mr. Chairman. 
Chairman RUBIO. Thank you. 
Just to follow up on that, Ms. Prenger, the National Small Busi-

ness Association in their 2017 regulatory survey said the average 
small business owner spends at least $12,000 in compliance on reg-
ulations, and obviously, every dollar that is spent on one thing is 
not spent on something like the opportunity for growth and invest-
ment. 

How has regulation and regulatory compliance cost impacted 
your ability to compete with a larger business? 

Ms. HERNANDEZ PRENGER. Well, larger businesses have an econ-
omy of scale, right? So they have already been through a lot of 
these things. They also have specialists in-house. They have in- 
house legal counsel. 

Earlier in my testimony, I mentioned when we go through and 
we have to make sure we are in compliance, in order to keep our 
costs down, instead of going about growing revenue or doing other 
activities that would enhance our business, we are spending time 
to keep our legal costs down, making sure that we understand 
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what we need to be in compliance with before we even bring it to 
legal counsel, so that our bills are not astronomical. 

It is very interesting. Something as simple as an affirmative ac-
tion plan can—we had a kind of ‘‘Hey, we need to do this. We want 
to make sure it is in compliance.’’ That was a $20,000 bill that we 
did not budget because we did not give a budget to a legal firm to 
do that. 

So, as a small business, we want to do the right thing. We want 
to do what is right and fair, but in making sure that we do our 
due diligence and doing it in those manners, we also spend a lot 
of time trying to do it in a way that is cost-effective for the busi-
ness that impedes our ability to grow. 

Chairman RUBIO. Mr. Baumann, in addition to running the sea-
food company, I believe you served on a commission that was help-
ing educate others in your area on how to comply with the National 
Pollutant Discharge Elimination System requirements under the 
Clean Water Act. 

Were there ways that the EPA could have written the regulation 
that was clearer and easier to comply with, while still achieving 
the same goal of clean water? 

Mr. BAUMANN. Well, my involvement in that, sir, was back in 
2004 and 2005. I had two Ph.D.’s advising me on all the intricacies 
of it. I was just an appointed official to put the information to-
gether. So I am not all that up on the technicalities. 

But I can tell you that I learned a lot about how big business 
interests typically are more vocal and more adamant about fighting 
regulation of any type, just because the regulation. The fact that 
we were still trying to comply with the Clean Water Act in 2004, 
when Mr. Marceau and his crew had it written in the early 1970s, 
speaks volumes about how stuff gets delayed, especially in environ-
mental terms. 

Water quality, in my view, is going to be the biggest issue for the 
coming generations all over this country. The access to clean, usa-
ble, fresh water is going to be a real challenge, and we are not ad-
dressing it. It is still the old saying: Pay me now or pay me a lot 
more later. And continually, when it comes to environmental issues 
like the Clean Water Act, we always kick the can down the road, 
sweep the stuff under the rug, and we end up paying a lot more 
for it. And the intent of the regulation, the good intentions of the 
regulation get watered down. 

I really believe that when it comes to climate change, when it 
comes to offshore drilling, there is so much that we know, but in-
stead of taking formative action, we debate and debate and kick 
the can down the road. At some point, we got to realize Mother 
Earth is our home, and we need to take care of her. 

Chairman RUBIO. Mr. Arensmeyer, the Small Business Majority, 
which you are a part of, supports regulations that do not place an 
undue burden, not that you opposed regulations. You oppose regu-
lations if it can avoid placing an undue burden on a small business. 

Could you talk to us about regulations that you as an entre-
preneur or as a member of the Small Business Majority have run 
across that have been unduly burdensome? 

Mr. ARENSMEYER. Yes, sir. I will give a couple. 
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Let me just say that there is clearly a cost to most regulations, 
and we do not deny that. You know, it is a cost-benefit analysis, 
and anything that the government can do, that we all can do to re-
lieve that burden, whether that is with services from the Ombuds-
man or maybe changing the rules a little bit for people that are 
smaller, that is fine. 

I think an example would be when the ACA was passed, and we 
supported the ACA, but there was a provision that a vast number 
of transactions had to be reported on 1099, not just payment to 
contractors. And we immediately realized this was going to be a 
terrible burden on small business, and we raised it. And we actu-
ally led the charge to get that provision changed. 

So I think when the overtime rules were presented by the Labor 
Department during the Obama administration, clearly there need-
ed to be a change in the threshold for white collar work. It had not 
been changed in a long time, but it was a doubling. It was a huge 
jump, and our members weighed in very heavily that they sup-
ported the concept of raising the threshold, but not overnight, not 
quickly. Government contractors had issues. They had bids out 
there where they were going to pay people just time, and all of a 
sudden, they are going to have to pay time-and-a-half. And that 
was not in their control. We weighed in on that as well. 

So there are definitely times where sometimes an initial version 
of something misses the mark or impacts small businesses in a way 
that people have not thought about, and we are happy to—again, 
it is not an ideological thing. It is a cost benefit. Let us look at the 
situation. Our only concern is to approach regulation in general as 
being something negative, I think is not the way we should look 
at it. We should be doing it on an individual case-by-case basis. 

Chairman RUBIO. Dr. Sargeant, when the waters of the U.S. reg-
ulation came out, the EPA and Army Corps of Engineers deter-
mined that the cost would not have a significant impact on small 
entities, and that has allowed them to sort of circumvent the re-
quirements of the RFA. 

At the time, I believe you had been nominated to be the Chief 
Counsel of the Office of Advocacy for President Obama. Yet in 
2014, you signed a letter to Administrator McCarthy that called 
out these agencies, specifically, the Army Corps and EPA for not 
abiding by the RFA and incorrectly certifying that the rule would 
not have a significant impact. You did not opine on the wisdom, ob-
viously, of the regulation, but rather that they were able to get 
around the RFA by saying this would not have any impact on small 
business. 

I am just curious, not as a political matter, but sort of in the bal-
ancing act that is involved in all of this. Is it hard to maintain the 
Advocacy’s independence the way it is currently structured, and at 
the same time, speak out on the Administration, any Administra-
tion, with regard to legal compliance? 

Dr. SARGEANT. Well, Senator, I think that it helps that the Small 
Business Act of 2010 gave the line item in the Treasury that the 
Office of Advocacy had its own budget. So that was one step that 
really showed that the office was independent. 

But I also think, too, that the way that the office is structured 
in terms of outreach, it focuses on data, and so what we were say-
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ing is that not that the rule that the EPA and the Army Corps 
could not go forward with the rule, but they did not follow the 
RFA. So, as the watchdog, during my time, we wanted them to fol-
low the RFA, and they certified that this would not have a signifi-
cant economic impact on a substantial number of small entities. 

We believe that when the RFA is followed that the agencies had 
better rules, that the outcome is better rule writing, and those who 
are impacted, once you include those small entities, they know how 
to comply, because it is one thing to have a rule and not know how 
to comply, or then you have to go out and spend a lot of money just 
to know how to comply. And you still may get it wrong. 

So what this letter said is that you did not follow the RFA. You 
should not certify the rule. Form a panel. That is what the 
SBREFA panel process was about, and let us go through the proc-
ess. 

Chairman RUBIO. Yeah. It is curious. We keep coming back to 
the same point here a number of times, and that is the respect that 
is given to the RFA. The current Administration is considering a 
new definition of waters of the U.S. Yet, Advocacy has had to write 
to the agencies again, asking that it reconsider its certification, 
that the rule would not have a significant impact on small entities. 

What is it going to take to get these other agencies to care more 
or respect more what the Advocacy Office is pointing out? 

Dr. SARGEANT. Well, I have seen some legislation where—I guess 
that it is called the Prove It Act. I think that is one piece of the 
puzzle that will help. That if an agency moves to certify, then that 
empowers the Chief Counsel to notify the head of the agency why 
the Office of Advocacy is in opposition to the certification and then 
mandate that the agency would reach out to the small business 
community, to what we call the SERs, to have a comment period, 
to really go through the process again. 

Like you said, just because it is on the books, just because it is 
the law does not mean that the agency has to follow. So sometimes 
you have to make the law much clearer, more clear in terms of the 
steps that must be taken before a rule goes final. 

Chairman RUBIO. I have one final question on all this. I know 
that if a new regulation is put in place, the job is to find examples 
of where it would unduly burden—— 

Dr. SARGEANT. Yeah. 
Chairman RUBIO. I am curious. There are scenarios in which a 

rule would place a burden on all businesses, but it could potentially 
place a catastrophic burden on a small business. A rule would not 
just cost them money. It would put them at a direct competitive 
disadvantage with a business of larger scale. 

I imagine that is true of all these regulations, but that is not a 
part of the analysis, or is it? 

Dr. SARGEANT. The analysis should be what is the unduly bur-
densome rule. It is not that the rule will cost, will be costly, but 
is this rule, is it unduly burdensome, and did the agency take steps 
to minimize the impact of this rule on small entities? So that is 
where the Office of Advocacy and the team is always working with 
agencies to see what type of alternative did they consider because 
there are some rules—like, for example, some of the banking rules, 
small banks and small financial institutions did not bring this 
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country to its knees back during the Recession. It was the big 
banks, but yet, when they passed these far-reaching laws of Dodd- 
Frank and what have you, some of the small banks got caught up. 

So what we are saying is that through the SBREFA panel proc-
ess and through the process, look for ways to minimize the impact 
on those who are bad actors and so that small businesses are not 
caught up in the rule. 

Chairman RUBIO. I guess what I am driving at in some way— 
and perhaps it is something we need to talk about further at a dif-
ferent time. But you and I know—and we can foresee examples of 
where a large business that is politically organized can actually use 
regulations to wipe out competitors. 

Dr. SARGEANT. Yes. 
Chairman RUBIO. I am not sure that that would register as un-

duly burdensome in an analysis, or maybe it would, but I could see 
it being used as a strategic advantage. Again, this may be a ter-
rible analogy, but imagine if Blockbuster Video 20 years ago had 
figured out that someone was going to try to start streaming video 
and went out and got a regulation written prohibiting the stream-
ing of video because you could not ID people before they watch 
these movies. And they would argue it is in the safety of the public. 
I would argue it is a way to prevent a competitor from entering the 
marketplace. Blockbuster would still be in business, and Netflix 
and others would not. A terrible analogy, probably, but nonetheless 
it is an example of how you could see a regulation, if properly craft-
ed to prevent an innovative competitor from entering the industry 
space or continuing to be in the space, and I do not know how that 
is accounted for in this process of analyzing all this. 

Dr. SARGEANT. Well, I think that it helps to have more time in 
the rulemaking process. Part of the regulatory agenda, each agency 
is supposed to publish the rules that they plan to work on. We have 
got to make sure that small businesses are aware of what are the 
rules that are coming down the pike. 

Two, I think it is important that the Office of Advocacy contain 
its outreach. It has these roundtables that go around the country. 
So it is not just the Beltway. It is making sure that those outside 
know that these rules are coming and get there, get the feedback 
in terms of how this rule will impact their business. 

Senator CARDIN. Let me again thank the witnesses. 
I was impressed that you knew what Blockbusters was. I thought 

at your age—— 
[Laughter.] 
So I learned something today. 
Chairman RUBIO. I remember fax machines and beepers. 
[Laughter.] 
Senator CARDIN. Okay. Well, let us see how far. Do you know 

about the—— 
Chairman RUBIO. Eight-tracks? 
Senator CARDIN. Eight-tracks. Okay. 
You know what a typewriter is also? 
Chairman RUBIO. A what? 
[Laughter] 
Senator CARDIN. So I think you raised a good point. I would just 

urge us to get a better understanding from how the act works on 
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the impact on small businesses versus larger companies, because 
you could have a same unit cost of compliance between big busi-
nesses and small businesses, but the burden on the small business 
could be substantially higher. 

So I think we really do have to have a better understanding as 
to how that is being interpreted and whether we need to deal with 
that and understand that. 

So I think this exchange has been extremely helpful, and I thank 
all of our witnesses. 

Chairman RUBIO. I do too. 
By the way, just now that the statute of limitation has passed, 

not only do I remember Blockbuster Video, I still have a couple of 
their cassettes. 

[Laughter.] 
Chairman RUBIO. But I think it is too late. They cannot do any-

thing about it. Anyway, that is also a joke in case someone is 
watching C–SPAN at 4:15 or whatever. 

But I want to thank all of you for being a part of this. This work 
we are doing is important. I think it is educational for members as 
we try to do the reauthorization. It also allows us to learn about 
the different complexities, and today was unique because you saw 
two committees, meeting because it overlaps in jurisdiction. So I 
thank you all. 

The hearing record will stay open for 2 weeks, and any state-
ments or questions for the record should be submitted by Wednes-
day, June 5th, at 5:00 p.m. There is the possibility that some mem-
ber who had to leave or could not be here might send a question 
that they will want you to answer if you can do it. We do not want 
to be unduly burdensome, but if you can, that would be helpful. It 
is in the record, and we can refer back to it when we pursue legis-
lation. 

Again, I want to thank all of you for being here for your patience. 
Again, we ask for your forgiveness. We had the other hearing today 
that kept us from here, but, by all accounts, it went very well for 
the first panel, and, luckily, we are here in time for all of you. So 
thank you so much. 

With that, the meeting is adjourned. 
[Whereupon, at 4:18 p.m., the Committee was adjourned.] 
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APPENDIX MATERIAL SUBMITTED 
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Senate Committee on Small Business and Entrepreneurship Joint Hearing 
May 22, 2019 

Follow-Up Questions for the Record 

Questions for Mr. Maior Clark, III 

Questions from: 

Chairman Rubio 

Ofjjce of Advocacy's Enforcement of the RFA and SBREFA panel requirements 

The Small Business Regulatory Enforcement Fairness (.'JBREFA) updated the Regulatory 
Fairness Act (RFA) by requiring some agencies including the Environmental Protection 
Agency (EPA) - to hold panels where small entities would be consulted. However, agencies still 
avoid following these laws. With the Waters of the United States (WOTUS) regulation, EPA and 
Army Corps of Engineers determined that the cost would not have a significant impact on small 
entities, allowing them to circumvent the requirements of the RFA and SBREFA. Advocacy later 
discovered that the EPA 'sown estimates placed the costs of compliance at well beyond $100 
million. 

QUESTION I: 

When agencies are able to specify that their regulations do not fall under the RFA or SBREFA, 
how does Advocacy ver/fy this assertion? 

Generally, when an agency asserts that a directive is not a rule within the meaning of that term in 
the RFA, 1 Advocacy will conduct a legal analysis, including a reading of the statute and a review 
of case law. EPA and the Army Corps of Engineers made a legal determination that the Waters 
of the United States rule would not have a significant economic impact on a substantial number 
small entities, despite the costs, because those costs were considered to be indirect. Under 
current case law, indirect costs are not required to be included in an RF A analysis. Advocacy 
disagreed with the agencies on whether the costs of the rule were direct costs, distinguished the 
agencies' analysis from current RFA case law on direct costs, and provided examples from small 
businesses that demonstrated how the rule would directly impact them. Advocacy's comment 
letter discusses the problems with the agencies· RFA analysis in great detail, which can be found 
at https://www.sba.gov/sites/default/files/Final WOTUS%20Comment%20Letter.pdf. 

1 For purposes of the Regulatory Flexibility Acl, "the term 'rnle' means any rule for which the agency publishes a 
general notice of proposed rulemaking pursuant to section 553(b) of this title, or any other law, including any rnle of 
general applicability governing Federal grants to Slate and local governments for which the agency provides an 
opportunity for notice and public comment, except that the term 'rule' does not include a rule of particular 
applicability relating to rates, wages, corporate or financial structures or reorganizations thereof, prices, facilities, 
appliances, services, or allowances therefor or to valuations, costs or accounting, or practices relating to such rates, 
wages, structures, prices, appliances, services, or allowances." 5 U.S.C, § 601(2). 
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QUESTION 2: 

How frequently are agencies able to avoid requirements/ram the RFA and SBREFA? 

Agencies are not typically able to avoid entirely the requirements of the RF A. However, the RF A 
does not currently apply to interim final rules or direct final rules. 

QUESTION 3: 

During your time at Advocacy, have youfound that most agencies make an honest attempt at 
complying with the RFA? 

Advocacy believes that the federal agencies recognize their responsibilities under the RF A and 
strive to meet those responsibilities. 

QUESTION 4: 

What are Advocacy's limits? What does your <J/jice need to ensure that agencies.fully comply 
with the RFA? 

Advocacy's limitations include a lack of available data and time constraints imposed by the 
agencies and the rulemaking process. 

As stated in my written testimony, Advocacy's 2016 legislative priorities identify areas for 
legislative attention if the RFA is to provide small entities with the full consideration that 
Congress originally intended. These priorities include consideration of indirect effects, 
clarification on the scope of the RFA, improvements to the quality and transparency of the RFA 
analysis, clear requirements for certifications, improvements to SB REF A panels, and 
improvements to retrospective review. For a more detailed discussion of each of these priorities, 
please see Appendix C ofmy written testimony. 

2 



88 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00094 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 5
1 

he
re

 3
77

98
.0

51

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

Government Accountability Office Recommendations for Research Procedures 

In July 2014, the Government Accountability Office (GAO) produced a report on the Qffice of 
Advocacy. GAO made, and Advocacy agreed with, three recommendations. The first was a 
recommendation that staff better monitor the quality of information that it disseminated by 
selecting peer reviewers for research, documenting reviews, and specifically addressing 
reviewer comments. 

QUESTIONS: 

Does the Office of Advocacy currently monitor research and information using these processes? 

Yes. Advocacy monitors its research and information dissemination using the processes 
recommended in the GAO report. 

QUESTION 6: 

Secondly, GAO recommended that Advocacy s/rengthen its regulatory activities by maintaining 
better records of interactions with small entities and associations. Since 2014, has Advocacy 
been documenting interactions with small businesses and other stakeholders? 

Yes. Advocacy documents interactions with stakeholders, including small businesses and small 
business representatives, as recommended in the GAO report. 

QUESTION 7: 

Finally, GAO recommended that Advocacy do better succession planning since many key stqff in 
the small office would be difficult to replace if they left or retired. Has Advocacy built and 
implemented a succession plan? 

Yes. Advocacy has implemented a succession plan as recommended in the GAO report. 

3 



89 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00095 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 5
2 

he
re

 3
77

98
.0

52

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

SBA 's Compliance with the RFA when Promulgating Rules 

Last September, the Small Business Administration (SBA) released a proposed rule that makes 
significant changes to the rules governing SBA 's lending programs and resulted in 
approximately 4,000 individual comments. I have heard directly.from lenders in Florida about 
the impact of this proposed rule on both the lenders and small business borrowers, and I am 
troubled that it appears that the SBA did not consider how the rule would affect small 
businesses. If anything, the SBA should be a model to other agencies of giving small businesses 
extra consideration when promulgating rules, including advanced notice of its plans. Advocacy 
wrote an official comment letter on December 18, 2018, asking the SBA to look.for a less 
burdensome way to regulate its loan programs. 

QUESTIONS: 

What analyses, if any, did SBA perfi>rm to determine the impact <?fthus rule on small entities? 

SBA prepared a certification for the rule. Section 605 of the RF A allows an agency to prepare a 
certification in lieu of an initial regulatory flexibility analysis if the proposed rule is not expected 
to have a significant economic impact on a substantial number of small entities. Prior to 
preparing a certification, the agency must perform a threshold analysis to determine the impact 
on the regulated small entities. Based on its threshold analysis of the regulated lenders and 
agents, SBA certified that the proposed rule would not have a significant economic impact on a 
substantial number of small entities. 

QUESTION 9: 

Is it common that the SBA does not abide by the RFA and.fails to consider the impact o_fits rules 
on small businesses? 

SBA complies with the RF A. In general, federal agencies can improve their RFA compliance by 
conducting outreach to affected small entities early in the regulatory development process in 
order to identity potential alternative approaches and determine the best way to accomplish their 
objective without unduly burdening affected small entities. 
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Agency Compliance with the RFA over Time 

You have worked at the CJ!fice ()f Advocacy since I 998 - underfhur different chief counsels, 
under two Democratic presidents, and under two Republican presidents. 

QUESTION 10: 

How has agency compliance with the RFA changed over the years? After years of providing 
trainings to agencies, are they starting to understand the purpose ()fthe RFA? 

Since the signing of Executive Order 13272, Proper Consideration of Small Entities in Agency 
Rulemaking, Advocacy has had the responsibility of training the agencies in how to comply with 
the RF A. Since Advocacy began training in 2003, Advocacy has conducted training for I 8 
cabinet-level departments and agencies, 79 separate component agencies and offices within these 
departments, and 23 independent agencies. Advocacy believes that agency compliance with the 
RFA has improved because of this ongoing training effort. Agencies have expressed their intent 
to improve their performance under the RF A. 

QUESTION 11: 

What specific statutory changes does Advocacy need to differentiate itselffrom the SBA and 
establish itself as a respected government office? 

The Congressional Research Service published a 2019 report on the history of the Office of 
Advocacy and in its summary the report states, "Advocacy, generally recognized as being an 
independent office, is housed within the much larger SBA which, given their statutorily 
overlapping missions as advocates for small businesses, makes it more difficult for stakeholders 
to recognize Advocacy as the definitive voice for small businesses." It would appear from the 
numerous inquiries that Advocacy receives, the general public, and even some federal agencies, 
believe that the Office of Advocacy is a division of the SBA. While Advocacy works very 
closely with SBA because we have the same stakeholders, the Office of Advocacy's name 
should reflect that it is independent of SBA. To avoid this confusion and provide a clearer 
picture of the Office of Advocacy, the committees might consider changing Advocacy's name to 
clarify that Advocacy is not a program within the Small Business Administration, but rather an 
independent office representing small businesses. Advocacy needs to preserve and maintain its 
independence while also continuing to receive support from SBA on administrative services and 
the ability to interact on Advocacy's economic research work and work closely with the National 
Ombudsman. 
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Congressional Intent ofthe RFA 

You worked as the staffdirectorfi>r the House Small Business Committee during the passage of 
the RF A in 1980. 

QUESTION 12: 

What were some of the underlying events that led to the creation oft he RFA and the Office of 
Advocacy? 

During the 1970s and 1980s, small business communities across the country were eager to 
participate in the federal budget marketplace. These businesses saw tremendous marketing 
opportunities to bring their goods and services to the federal government. The premise of the first 
White House Conference on Small Business in 1980 was that the federal agencies had not given 
small businesses a fair and level playing field. Regulations simply did not take into consideration 
the impact on small businesses. Prior to the first White House Conference, Senator Culver of 
Iowa introduced a bill, S. 299, that would improve the federal rulemaking process for small 
businesses. His effort received tremendous support from the delegates to the White House 
Conference, and Congress passed the RF A in 1980. This was perhaps one the most successful 
efforts by the federal government to balance social and economic goals. During this period, 
several significant studies were published that provided a strong economic foundation for how 
important small businesses were to the economy in terms of job creation and innovation. 

Additionally, economist Milton Kafoglis, a member of President Jimmy Carter's Council on 
Wage and Price Stability, testified before the Senate Committee on the Judiciary in 1978. He 
said, 'There seem to be clear economies of scale imposed by most regulatory endeavors. 
Uniform application of regulatory requirements thus seems to increase the size [ of the] firm that 
can effectively compete. The cost curve of the firm is shifted upward ... [with] the small finns' 
cost curve shifting more than that of the dominant firms [thus] the share of the dominant firm 
will increase while that of small firms will decrease. As a result, industrial concentration will 
have increased. This ... suggests that the 'small business' [regulatory] problem goes beyond 
mere sympathy for the small businessman, but strikes at the heart of the established national 
policy of maintaining competition and mitigating monopoly." 

QUESTION 13: 

What were some of the opposing arguments to the creation of the ()fJice l>/Advocacy? What 
limited you from expanding the authority of the ()fjice of Advocacy? 

The large businesses, large federal agencies, and the Administration did not believe that an 
Office of Advocacy was necessary. The belief was that ifa large business could not perform the 
contract, then it would be silly to think that a small business could outperform a large one. 
Others took a position that it would cost the government too much money to contract with small 
businesses and to enact regulations that gave special consideration to small businesses. Much of 
the opposition to the Office of Advocacy was carried forward until the 1996 Small Business 
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Regulatory Enforcement Fairness Act (SBREFA) legislation. The most positive change came 
with SB REF A and the inclusion of federal court jurisdiction to review agency compliance with 
the RF A. This change in 1996 was followed by several significant executive orders and 
ultimately legislative changes in the Small Business Jobs Act. During the period that J worked 
for the House Small Business Committee, while a large number of bills were passed to support 
small businesses, members of both the House and Senate Small Business Committees spent a 
large part of their time successfully defending SBA from being eliminated by the White House. 
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Regulatory Roundtables 

The Office of Advocacy collects a lot ()linformationfrom small businesses through its 
Regulatory Reform Roundtables. I heard from several people in Florida that they enjoyed getting 

the opportunity to share their thoughts on some proposed rules when you visited Tampa in April. 

QUESTION 14: 

What is Advocacy's process for following up with agencies with the feedback you have received 
from these Regulatory Reform Roundtables? 

In 2017, Advocacy sent 15 letters to the heads ofregulatory agencies, which included small 
business concerns and suggested fixes for specific rules that were raised at these roundtables. In 
2018, Advocacy sent 11 additional follow-up letters. 

Advocacy's regulatory staff conducts meetings, conference calls, and detailed discussions with 
federal regulatory officials to present small business feedback from the roundtables and to begin 
work on potential solutions and burden reduction. Advocacy has already seen developments that 
have resulted in burden reduction and cost savings for small businesses since Advocacy launched 
its nationwide regulatory reform effort, as detailed in Chapter 4 of our report, "What Small 
Businesses Are Saying and What Advocacy Is Doing About It: Progress Report on the Office of 
Advocacy's Regional Regulatory Refo1m Roundtables." The report is included in the hearing 
record and is available on our website at https://advocacy.sba.gov/regulatory-reform/regulatory­

rcform-follow-up/. 

QUESTION 15: 

How many roundtables do you hold on average each year and how do you select the locations in 

which you hold these roundtab/es? 

Between June 1, 2017, and June 20, 2019, Advocacy has held 39 Regional Regulatory Reform 
Roundtables in 27 states. In 2017, Advocacy held 13 roundtables in 9 states (Louisiana, Idaho, 
Kentucky, Ohio, Missouri, Kansas, Virginia, New Hampshire, and Massachusetts). In 2018, 
Advocacy held 20 roundtables in 13 states (Michigan, Wisconsin, Texas, Georgia, California, 
Florida, Iowa, Wisconsin, Wyoming, Colorado, New Jersey, Pennsylvania, and New York. 
Advocacy has held 6 roundtables in 6 states so far in 2019 (Oklahoma, Arizona, Nevada, 
Arkansas, Tennessee, and Mississippi), and we plan to hold additional roundtables this year. 
Advocacy also holds issue roundtables, which focus on specific small business regulatory topics, 
including international trade. For example, Advocacy recently held roundtables in Colorado and 

Florida on the Waters of the United States proposed rule, and in Florida and Alabama on the 
Overtime proposed rule. 

The locations of these roundtables span rural and urban areas, geographic regions, and a range of 

industries. Regulatory impacts can vary by geographic region. For the Regional Regulatory 
Reform Roundtables, Advocacy made an outreach plan to visit all regions of the country and 
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multiple industries. Advocacy has made a concerted effort to visit diverse areas that provide 
varying perspectives. Advocacy's ability to travel for these roundtables can be limited when the 
office is funded through a continuing resolution rather than full appropriations from Congress. 

Advocacy relied on several factors to determine the roundtable schedule, including: 
• The experience of Advocacy's regulatory attorneys over the years; 
• Assessments of economic data on small business contributions across geographic areas; 
• Information provided by small business advocates and trade organizations on what their 

members were saying and what areas were most affected by burdensome regulations; 
• The availability of Advocacy's team of regional advocates and assistance ofSBA's 

district offices; and 
• Congressional requests. 

Several roundtables were scheduled in conjw1ction with Advocacy's information-gathering effort 
on small business impacts of the North American Free Trade Agreement (NAFTA) 
modernization. Advocacy received this mandate from the Trade Facilitation and Trade 
Enforcement Act (TFTEA). Events in Wisconsin, Michigan, and Texas were planned in order to 
hear concerns about NAFTA and international trade. 

QUESTION 16: 

What are some common concerns that businesses have expressed? Is there a particular 
regulation or agency that has been repeatedly discussed? 

Advocacy has heard about a wide variety of regulations that should be reviewed and reformed. 
Some general recurring themes we heard include the following: 

• Burdensome and confusing paperwork, red tape, reporting, labeling, and fines; 
• Costly fees for the services of consultants, lawyers, and accountants; 
• Regulations that run to hundreds of pages, and which require advanced legal and 

technical background to understand; 
• Business owners regularly confronting the uncertainty of knowing whether their company 

is in compliance with all applicable regulations; 
• Others who worry whether the business confidential information they must disclose to 

regulators will be kept private from competitors; and 
• Major rules that are enacted to halt the excess of large, industry-controlling firms, yet 

small firms are caught up in their dragnet. 

Table 5 in Chapter 5 of Advocacy's progress report on our Regional Regulatory Reform 
Roundtables lists the federal regulations complained about most often at roW1dtables held 
through September 2018. It includes 42 regulations from over 25 federal agencies. 

9 
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Office of Advocacy's Role in Trade Issues 

Trade is increasingly important.for small businesses who want to expand into new markets and 
diversify, and.for all businesses who are confused by ever-changing trade agreements. The 

United States Mexico Canada (USMCA) trade agreement includes a spec/fie small business title, 

the first time a trade agreement to which the United States has been a party has included spec/fie 
provisions addressing compliance, regulations, and assistance for small and medium-sized firms. 

QUESTION 17: 

What is your current involvement in international trade issues? 

Under the Trade Facilitation and Trade Enforcement Act, whenever a trade agreement is being 
negotiated, Advocacy is tasked with convening an interagency working group and producing a 
report to Congress evaluating the small business economic impacts of the trade agreement under 
negotiation, particularly impacts in the services, manufacturing, and agriculture sectors, as well 
as highlighting small business priorities, oppmiunities, and challenges. Advocacy's first report 
under TFTEA, "Section 502 Small Business Report on the Modernization of the North American 
Free Trade Agreement (NAFTA): Prepared for the Consideration of the United States-Mexico­
Canada Agreement (USMCA)" is available at https://cdn.advocacy.sba.gov/wp­
content/uploads/2018/12/20094150/Section-502-Small-Business-Report-on-the-Modernization­
of-the-North-American-Free-T rade-Agreement-NAFT A.pdf 

Advocacy has been invited to provide its expertise on the consideration of small business 
impacts during the rulemaking process at several international gatherings. In addition, Advocacy 
has been invited to participate in ongoing discussions between representatives of the United 
States and a number of other countries for the purpose of concluding regulatory cooperation 
agreements. 

QUESTION 18: 

In roundtables, how often do you hear about international trade? 

When Advocacy first began its Regional Regulatory Reform Roundtables, international trade 
was not an issue that small businesses mentioned often. Most recently, however, international 
trade concerns have been raised by small businesses with increasing frequency, particularly 
regarding tariffs. To collect feedback from small businesses in the TFTEA process, Advocacy 
holds international trade outreach meetings. 
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QUESTION 19: 

What do businesses cite as problems, concerns, or opportunities regarding international trade? 

Advocacy hears from small businesses that they are concerned about access to international 
markets, the difficulties of entering into international trade, and the uncertainties created by 
disparate regulatory schemes and tariffs. 

11 
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Rule-writing Authority fi>r the Office of Advocacy 

The RFA models the National Environmental Protection Act (lVEPA), under which Congress 
delegated rulemaking authority to the Council on Environmental Quality (CEQ) to govern 
environmental analyses. However, Congress neglected to give Advocacy this same authority to 
write rules governing small entity analyses under the RFA. GAO, a non-partisan arm of the 
legislative branch, recommended in four reports from 1991 to 2014 that Congress create this 
rulemaking authority if it actually intends for agencies to comply with the RFA. 

QUESTION 20: 

I/Advocacy could issue rules governing agency compliance with the RFA, how would this affect 
the federal rulemaking process? 

Advocacy anticipates that any regulation of agency compliance with the RF A would look a lot 
like the guidance that Advocacy has already issued and uses in its RFA training. 

12 
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Questions from: 

Ranking Member Cardin: 

Offshore Drilling Letter to the Department oflnterior 

In March of last year, you sent a letter toformer Secretary of the Interior Ryan Zinke about the 
Trump Administration's proposal to expand offshore drilling. The letter is four pages long and 
contains a summa,y o,fyour outreach efforts to small businesses around the country, In it, you 
state that you heard two perspectives: oil and gas companies support the proposals to expand 
drilling, while coastal businesses involved in.fishing and recreation are very concerned that it 
could destroy their industries. 

And yet the ve1:v first sentence o,f'your letter reads as follows: "The Ofjice of Advocacy applauds 
the US. Department of Interior's Bureau o,{Ocean Energy Management's effi>rts to expand the 
area of the outer continental she?{ available fiJr oil and gas leasing, as these efforts have the 
potential to benefit small businesses by creating new opportunities for small entities to enter and 
remain competitive in the industry. " 

From reading this statement of support on the first page, one gets the distinct impression that 
you only heard from one indusfly. Yet the letter very clearly establishes that this is not a one­
sided issue as far as small businesses are concerned. You heard from many people who make 
their living from fishing and recreation who do not share your enthusiasm for the proposed 
1![fshore drilling expansion. 

QUESTION 1: 

Does the Office of Advocacy consider the oil and gas indusfly more important than small 
businesses in the fishing and recreation industry? 

The Office of Advocacy considers all small businesses important and strives to advocate for the 
interests of all small businesses, including those in the oil and gas industry as well as fishing and 
recreation. 

QUESTION 2: 

Doesn't your letter state that you heard about real concerns from small businesses in the fishing 
and recreation industry. 

Yes. Advocacy's letter specifically states our concerns for the potential impact of the rule on 
these industries. 

13 
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QUESTION 3: 

Please explain how Advocacy, an office that is supposed to be impartial and represent the 
interests of all small businesses, could conclude that ii "applaud~" the Trump Administration's 

regulatory proposal when so many business owners outside the oil and gas industry expressed 
strong opposition to this rule. It sounds like you have officially taken sides among small 
businesses, but that is not what we in Congress intended when we created your ()[fice. 

Advocacy's letter encourages the agency to consider the impact on all small businesses going 
forward with any proposed program. Our letter also encourages the agency to ensure that small 
businesses are able to participate in the program, while also considering potential impacts on 
tourism, coastal recreation, and fisheries, and that it gather data on these impacts before moving 
forward with a proposed program. 

QUESTION 4: 

Going forward, can you commit lo avoiding one sided conclusions similar to your "applauds"for 
the offshore drilling proposal in future letters on regulatory matters that affect different small 
businesses in different ways? 

Yes. It is Advocacy's standard practice to ensure that all impacted small businesses are 
considered. Advocacy will continue to make sure agencies are aware of all the small business 
impacts their proposed rules may have and be careful not to appear as making one-sided 
conclusions. 

14 
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Questions from: 

Senator Hirano 

Recognizing the importance of the US Small Business Administration's (.'>BA) Office of 
Advocacy as an independent voice for local small businesses., and highlighting the needfhr more 
outreach to local small businesses and SBA district offices: Mr. Clark, the SBA 's Office of 
Advocacy plays an important rule in promoting the interests of the more than 30.2 million small 
businesses in the United States-including the 128,000 small businesses in Hawaii-by 
providing them with an independent voice in the federal government. 

QUESTION 1: 

Can you elaborate on how Advocacy conducts outreach to small businesses to learn about their 
concerns, including any individual outreach it conducts to local small businesses? 

The Office of Advocacy conducts multiple levels of outreach to local small businesses. First, the 
Office has twelve Regional Advocates, and each is assigned to a specific area that coincides with 
the SBA Regional Offices. These individuals are normally selected from the region in which 
they are assigned and thus have a good grasp of the small business communities. In addition, 
these individuals are based in either the SBA district or regional office in their region, and they 
work very closely with the SBA team there. In many situations, the SBA will invite the Regional 
Advocate to attend meetings or to be on various local outreach programs. 

Second, our regulatory attorneys reach out to local small businesses through various small 
business trade groups for specific input on proposed regulations. Third, the Chief Counsel for 
Advocacy has a group of small business trade organizations that provide input on various local 
small business issues, and the Chief Counsel travels to each region to meet local small business 
owners. Fourth, Advocacy utilizes social media to reach local small businesses and has a web 
page in which we solicit input from small businesses. Fifth, Advocacy conducts issue 
roundtables across the country and in Washington, DC, to hear from small businesses and holds 
Regional Regulatory Reform Roundtables. Finally, Advocacy conducts outreach to Members of 
Congress to inform them of our services and to respond to many of their small business 
constituent issues. 

QUESTION 2: 

What kind of outreach, if any, does Advocacy conduct to SBA 's district offices, which ()ften times 
have close working relationships with local small businesses? 

As stated above, our Regional Advocates are assigned to an SBA District Office or Regional 
Office, and they work very closely with these offices. Many of these offices ask Advocacy to 
examine small business issues that may be beyond their ability to explore. These local SBA 
offices provide Advocacy with direct contacts to the local small businesses and to the local small 
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business organizations. More importantly these offices are critical in providing Advocacy with 
information on the local economy. 

QUESTION 3: 

In your opinion should Advocacy be doing more outreach to local small businesses? 

Advocacy is always striving to conduct more outreach to local small businesses, as their input is 
critical to providing Advocacy with the information it needs to accomplish its mission of 
representing small businesses before the federal government. 
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Recognizing the importance of federal regulations that support local small businesses that rely 
on our natural resources, like clean water and clean air, to support themselves: Mr. Clark, as 
the independent voice for America 's small businesses, the Office of Advocacy has an important 
responsibility to consider the impact of regulations on small businesses-including those that 
rely on natural resources for their livelihoods. Locally in Hawaii there are many of these 
businesses that rely on things like our national parks, coastlines, oceans, and coral reefs. 

QUESTION 4: 

Do you recognize that certain federal regulations, including those related to clean water and 
clean air, can have a positive impact on businesses that rely on our natural resources? 

Yes. 

QUESTIONS: 

Does Advocacy take into consideration how changes to these regulations would impact those 
businesses? 

Yes. Advocacy works with the federal agencies to ensure that their regulations comply with the 
Regulatory Flexibility Act, which requires that the agency determine the impact of their rules on 
small entities subject to the rule and consider alternatives to reduce that impact. Advocacy 
believes that reasonably foreseeable impacts on small entities not directly regulated by the rule 
should also be included, but the statute currently does not require it. 

QUESTION 6: 

In your opinion, should Advocacy be doing more to consider the impact of those changes? 

Advocacy continues to seek input from all small businesses, including those who may benefit 
from a regulation. Advocacy is always looking for opportunities to strengthen its outreach efforts 
and ability to represent the views of all small businesses before federal agencies. 
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Recognizing the importance of the Office <!/Advocacy as a voice/or women- and minority-owned 
businesses: Mr. Clark, in states like Hawaii where we have more than 74,000 minority-owned 
businesses, and more than 44,000 women-owned businesses, programs that support women, 
minorities, and other historically underrepresented populations in starting and growing 
successful businesses are important for the economy in general. 

QUESTION 7: 

Can you elaborate on how Advocacy conducts outreach to women- and minority-owned small 
businesses to understand their concerns? 

Small businesses - including those owned by minorities, women, service-disabled veterans, 
Native Americans, and those located in HUBZones are the economic fabric of this nation. By 
working with the local SBA district offices, Advocacy is able to identify economically and 
socially disadvantaged businesse and invite them to our local and regional roundtables. 
Advocacy has partnered with Women Business Centers in outreach and hosting Regional 
Regulatory Reform Roundtables. In addition, these businesses are provided with information on 
how to reach our Regional Advocates at any time on any issue that may be impacting their 
business. Advocacy has also been a part of the Small Business Innovation and Research 
Program's effort to reach out to more of these firms to encourage them to participate in Science, 
Technology Engineering and Math (STEM) programs. 

QUESTIONS: 

Advocacy plays an importantfimction in researching the role small businesses play in the 
American economy and the contributions they make to keeping the United States competitive. 

Advocacy agrees with this statement. 

QUESTION 9: 

What kind of research. if any, has Advocacy conducted related to women- and minority-owned 
businesses? 

Advocacy has conducted extensive research on women- and minority-owned businesses. 
Advocacy's most recent research includes the following: 

• Small Business Fact Sheet: Spotlight on Minority-Owned Employer Businesses (May 
2019), available at https://advocacy.sba.gov/2019/05/23/small-business-facts-spotlight­
on-minority-owned-emplover-businesses/ 

• Small Business Fact Sheet: Spotlight on Women-Owned Employer Businesses (March 
2019), available at https://advocacv.sba.gov/2019/03/25/small-business-facts-spotlight­
on-women-owned-employer-businesses/ 
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• Research Report: Financing Patterns and Credit Market Experiences: A Comparison by 
Race and Ethnicity for U.S. Employer Firms (2018), available at https://advocacy.sba. 
gov /2018/02/0 I /financing-pattcrns-and-credit-market-cxperiences-a-comparison-by-race­
and-ethnici ty-for-u-s-emp loyer-firms/ 

• Research Report: Latino Business Ownership: Contributions and Barriers for U.S. Born 
and Immigrant Latino Entrepreneurs (2018), available at 
https://advocacy .sba.gov /20l8/01 /0 l /latino-business-ownership-contributions-and­
barriers-for-u-s-born-and-immigrant-latino-entrcprcneurs/ 

• Issue brief: Women's Business Ownership: Data from the 2012 Survey of Business 
Owners (May 31, 2017), available at https://advocacy.sba.gov/2017/05/31/womens­
business-o\vnership-data-from-the-2012-survev-o f-business-owner / 

• Survey of Business Owners Facts: Minority-Owned Businesses in the United States (May 
2016), available at https://advocacy.sba.gov/2016/05/01/minority-owned-businesses-in­
the-united-states/ 

• Survey of Business Owners Facts: Women-Owned Businesses in the United States (May 
2016), available at https://advocacy.sba.gov/2016/05/0 l /women-owncd-businesses-in­
the-united-states/ 

• Issue brief: Minority Business Ownership: Data from the 2012 Survey of Business 
Owners (September 14, 2016), available at 
https:/ /advocacy .sba.gov/2016/09/ l 4/minority-business-ownership-data-from-the-2012-
survey-of-business-owners/ 

• Issue brief: Access to Capital for Women- and Minority-owned Businesses: Revising 
Key Variables (January 29, 2014), available at https://advocacy.sba.gov/2014/01/29/ 
access-to-capital-for-women-and-minority-owned-businesses-revisiting-key-variables/ 

• Research Report: Understanding the Gender Gap in STEM Fields Entrepreneurship 
(2014), available at https://advocacy.sba.gov/2014/10/01/understanding-the-gender-gap­
in-stem-fields-entrepreneurship/ 

In addition, each year, Advocacy publishes a small business profile for the United States and 
each state, which includes the latest statistics on women- and minority-owned businesses. The 
2019 small business state profiles can be found on our website at https://advoeacy.sba.gov/2019/ 
04/24/20 l 9-smal I-business-pro files- for-the-states-and-territories/. 

QUESTION 10: 

Do you agree that these businesses play an important role in terms ()f keeping the United States 
competitive? 

Yes. Minority- and women-owned businesses employ millions of people. According to the 
Census Bureau, minority-owned businesses employed 8.7 million people in 2016 (the most 
recent data available), and women-owned businesses employed 9.4 million. In Hawaii, the 
majority of businesses with employees are owned by minorities (61 percent). States with the 
highest share of minority-owned businesses were Hawaii with 61 percent, California with 36 
percent, Texas with 30 percent, and New Mexico with 27 percent. States with the highest share 
of businesses owned by women were Alaska with 26 percent, and Missouri and Hawaii each 
with 25 percent of employer businesses owned by women. These businesses are key players in 
the U.S. economy, and the make important contributions to innovation, trade, and overall U.S. 
competitiveness. 
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Senate Committee on Small Business and Entrepreneurship Joint Hearing 

May 22, 2019 

Follow-Up Questions for the Record 

Questions for Dr. Winslow Sargeant 

Questions from: 

Chairman Rubio 

RF A Compliance under your Tenure at the Office of Advocacy 

For the Waters of the United States (WOTUS) rule, the Environmental Protection Agency (EPA) 
and the Army Corps of Engineers determined that the cost would not have a significant impact 

on small entities, allowing them to circumvent the requirements of the Regulatory Flexibility Act 

(RF A). Despite being nominated to be Chief Counsel of the Office of Advocacy by President 

Obama, you signed a 2014 letter to Administrator McCarthy that called out these agencies for 

not abiding by the RF A and incorrectly certifying that the rule would not have a significant im­

pact. 

QUESTION 1: 

During your time as Chief Counsel at Advocacy how did you interact with other agencies when 

attempting to enforce the RFA? Were you ignored? 

Chairman Rubio, during my tenure at the Office of Advocacy, my team and I worked with 

agency officials to educate them on compliance of the RFA. Under Executive Order (E.O. 13272 

and codified in the Small Business Act of2010), Advocacy was charged to provide training to 

agency officials on how to comply with the RF A. Each year, as part of the RF A annual report 

submitted to the White House, Advocacy would list the number of Federal employees trained un­

der E.O. 13272. This training helped to reduce the number of instances where the RFA was ig-
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nored or not complied with. E.O. 13272 requires agencies to consider Advocacy's written com­
ments on a proposed rule and to address these comments in the final rule published in the Federal 
Register. 

Advocacy has three duties (two will be listed) under E.O. 13272. First, Advocacy must notify 

agencies of how to comply with the RF A This was first accomplished in 2003 through the publi­

cation of A Guide for Government Agencies: How to Comply with the Regulatory Flexibility Act. 

A revised version of this guide was provided to agencies in 2009 and 2012. The 2012 revision 

incorporated the later amendments to the RF A. 

Second, Advocacy must report annually to OIRA on agency compliance with the executive or­

der. In FY 2014, most agencies complied with E.O. 13272. However, a few agencies continued 

to ignore the requirements and failed to provide Advocacy with copies of their draft regulations. 

In the RFA Annual report, Advocacy provided a list of agencies that were generally in compli­
ance with the RF A. The report also listed the top reasons why the Chief Counsel would send for­
mal comment letters to agencies officials. In general, agency officials would follow up with Ad­
vocacy staffers on why certain actions were taken. 

QUESTION 2: 

How frequently do you remember agencies incorrectly identifying that their rules were not sig­
nificant enough to fall under the RF A's requirements? 

In FY 2014 for example, Advocacy filed 22 formal comment letters conveying small business 

concerns on specific regulatory proposals. The two issues identified most often were the inade­

quate analysis ofa rule's small entity impacts and lack of consideration of small business alter­

natives. These issues were the primary reasons that agencies' initial regulatory flexibility anal­

yses (!RF As) were judged inadequate. 

Improved Enforcement of the RF A 

Even after Advocacy asked the EPA to follow the RFA in 2014, the EPA finalized the WOTUS 
rule without making any significant changes. The EPA under the Trump Administration is con­
sidering a new definition of"Waters of the U.S." yet Advocacy has had to write the agency 
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again, asking that is reconsider its certification that the rule would not have a significant impact 
on small entities. 

QUESTION 3: 

What kind of measures are necessary for agencies to give small businesses the consideration re­
quired by law under the RF A? 

Overseeing federal agencies' compliance with the Regulatory Flexibility Act and E.O. 13272 is 

the responsibility of the Office of Advocacy. 

Section 602 of the RF A requires each agency to publish its regulatory flexibility agenda in April 

and October in the Federal Register. The agenda must specify the subject of upcoming proposed 

rules and whether they are likely to have a significant economic impact on a substantial number 

of small entities. Agencies are also required to provide their agendas to the Chief Counsel of the 

Office of Advocacy and to small businesses or their representatives. The regulatory agendas alert 

Advocacy and small entities to forthcoming regulations, and they are frequently discussed at Ad­

vocacy roundtables. 

Section 609 of the RFA requires three agencies (EPA, CFPB, and OSHA) to convene review 

panels (abbreviated as SBREFA or SBAR panels) whenever a draft regulation is anticipated to 

have a significant economic impact on a substantial number of small entities. These panels allow 

agencies the opportunity to receive input from affected small business before proposed rules are 

published. Advocacy believed, during my tenure, that a SB REF A panel should have been have 

convened for the WOTUS rule under EPA. 

QUESTION 4: 

What limits does Advocacy face in serving as the watchdog of the RFA? What does Advocacy 
need to best serve the intent of the RF A? 

As the watchdog of the RFA, Advocacy is empowered with the following: 

• A Senate-confinned Chief Counsel, 
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• Independence for the Office of Advocacy as the voice for small business within the Fed­
eral government, and 

• A line item budget within the Treasury. 

The RF A, since 1980, has been improved to empower the Office of Advocacy to be a more ef­
fective voice for small businesses. However, it is time to consider additional legislation and im­
provements to the RFA. I support the reauthorizing SBA's Office of Advocacy, the Prove It Act 
(S.2014), the Early Participation in Regulations Act (S.1419), and the Small Business Regulatory 
Flexibility Improvements Act (S.1120). These measures should help strengthen the effectiveness 
ofSBA's Office of Advocacy. 
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The Honorable Marco Rubio 
Chairman, Committee on Small Business & Entrepreneurship 
The Honorable Benjamin L. Cardin 
Ranking Member, Committee on Small Business & Entrepreneurship 
United States Senate 
Washington, DC 20510-6350 

RE: Responses to Questions for the Record following hearing on "Reauthorization of the SBA Office of 
Advocacy" 

Dear Chainnan Rubio, Ranking Member Cardin and other members of the Committee: 

Please find below my responses to the follow-up questions submitted followin~ my participation in the 
May 22, 2019 hearing, "Reauthorization of the SBA Office of Advocacy." 

Thank you for the oppo1tunity to continue the conversation on this important topic. 

Sincerelyj 

John Arensmeyer 
Founder & CEO 

Questions from Chairman Rubio 

QUESTION 1: 

Which regulations do you think have been mistaken as burdensome regulations? 

Many who oppose regulations characterize virtually all of them as burdensome, but the reality is that most 
federal regulations do not place a direct burden on small businesses. Indeed, our poling found 4 out of 5 
small business 0¼11ers agree that regulation of business is needed in a modern economy. While small 
business owners are always interested in reducing their administrative burden, most believe smart 
regulation can ensure a level playing field, promote transparency and encourage innovation through fair 
competition. 

QUESTION 2: 

Are there changes that you recommend for Advocacy's process of reviewing regulatory 
analyses? 

© 2019 Small Business Majority www.smaUbusinessmajority.org June 19. 2019 
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We don't believe there should be any changes. Advocacy should review regulations without a 
preconceived notion that they are bad or good - but, instead, carefully weighing the true cost of any 
possible burden against the value/benefit of the regulation. 

QUESTION 3: 

How has Advocacy been helpful to the Small Business Majority? 

We are regularly in touch with Advocacy and it has been helpful. We've previously engaged with Advocacy 
to discuss congressional priorities and ideas for research we'd like to see the Office conduct. Most 
recently, we contacted the office about regulatmy reform initiatives, SBA's Express Loan program and the 
Obama administration's overtime rule. 

QUESTION 4: 

Have you participated in any of Advocacy's roundtahles or worked with Advocacy in other 
ways? 

Yes. We participated in Dr. Sargeant's regular roundtables and we find the office's data collection and 
research to be of great help in our work. 

QUESTION 5: 

Do you support Mr. Tryon's nomination to he Chief Counsel of the Office of Advocacy? 

Yes, we support his nomination for this position. 

Questions from Senator Hirono 

QUESTION 1: 

What concerns do you hear from small businesses in the United States? 

Small business owners consistently list accessing affordable healthcare, creating a tax system that is fair to 
all and access to capital as their top three concerns. Most notably, many entrepreneurs struggle to access 
responsible capital, particularly women and entrepreneurs of color. For example, SBA loans made to 
women-owned business between 2008 and 2016 accounted for only 18% of the total number of SBA 7(a) 
and 504 loans approved even though they represent 40% of all small companies. 

QUESTION 2: 

How can the SBA's Office of Advocacy do more to support these businesses with those 
concerns? 

© 2019 Small Business Majority 2 June 19, 2019 
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The office should take a balanced, non-ideological approach to the actual burden to small businesses of 
regulations and the cost-benefit thereof. 

Additionally, we would like the see Advocacy take a greater role in addressing the impact of predatory 
lending on small business. Our polling shows that 87% of small business owners support a 
truth-in-lending act for small business lending to ensure loan rates and terms are disclosed transparently 
and consistently. The Office of Advocacy can represent small business interests by producing more 
research on the effects of predatory lending on small business owners. 

QUESTION 3: 

What concerns do you hear from younger entrepreneurs? 

In addition to accessing capital, younger entrepreneurs are coucerued about student debt and their ability 
to save for retirement. Our scientific opinion polling found millennial entrepreneurs say their student 
debt impacted their ability to start and grow businesses. Additionally, 75 percent of millennials who own, 
plan to own, or would like to own a business said the lack of access to an employer-sponsored retirement 
plan is a barrier to entrepreneurship. 

QUESTION 4: 

In your opinion, should SBA be doing more to support younger entrepreneurs? 

Yes. SBA should offer educational programs geared toward younger people who want to start businesses. 
This should include helping them develop financial plans so they can pay off their student loan debt while 
also growing their businesses. 

QUESTION 5: 

Do things like excessive student debt limit these individuals? 

Absolutely. Our most recent polling on this issue found 43% of millennials who are still paying off student 
loans, and who owned or had plans to own a business, said their student debt affects their ability to invest 
in an organization or hire new employees. Considering our polling found the majority of millennials are or 
would like to become entrepreneurs, it's important to address this issue. 

© 2019 Small Business Majority 3 June 19, 2019 



112 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00118 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 7
5 

he
re

 3
77

98
.0

75

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

Questions for Mr. Rick Baumann 

Questions from: 

Senator Hirono 

Recognizing the importance of federal regulations that support local small businesses that rely 

on our natural resources, like clean water and clean air, to support themselves: Mr. Baumann, 

as a small business owner and a seafood wholesaler and distributor, you have highlighted the 

importance of federal regulations that support local small businesses that rely on our natural 

resources-including regulations that support businesses which depend on clean water. 

QUESTION 1: 

Can you elaborate on how your business depends on regulations that manage our natural 

resources? 

QUESTION 2: 

What kind of impact would it have on your business if these regulations were rolled back? 

ANSWER 

Much of the recent discussion about regulations has been centered on them being intrusive, 

overbearing or counterproductive to profitability. From my perspective as a small businessman 

who relies on environmental quality for the sustainability of my livelihood, that mindset is 

grossly misguided. 

When you take into account that the general public health also is absolutely known to rely 

on the same level of environmental quality to sustain healthy human life, it is absurd not to 

have regulations which safeguard both. 

Yet there are currently policy changes being considered which would eliminate common 

sense and science based safeguards for air and water quality. This would benefit only big 

polluting industries at the expense of small businesses and the general public health. 
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My industry relies on clean estuaries to provide nursery grounds for the commercial species 

we feed the world with to begin their life cycles. Many of these estuaries are fed by small 

creeks and streams which flow from isolated wetlands. 

All of these creeks and streams flow to larger bodies of water. But the administration has 

taken steps to eliminate protections for these isolated wetlands, creeks and streams while 

continuing protections for the larger bodies of water. So, in other words, the administration 

believes in protecting the larger bodies of water after the smaller and unprotected waters are 

allowed to flow polluted water into them. This is a greatly flawed application of public policy. 

In my industry, we do have some necessary regulations that make sense. These are typically 

based on the best available science, or the Precautionary Principle. For example, we have 

regulations which close various fisheries during spawning season. We have size limits on 

species of fish and quotas governing how many can be caught. Shrimpers must have Turtle 

Excluder Devices on their shrimping nets to allow threatened and endangered turtles to pass 

through them. At times when the endangered Northern Right Whale is present, thousands of 

square miles of ocean are closed to all commercial fishing activities to protect them. 

All of these regulations are in place with the goal of managing a sustainable ocean and its 

fisheries. Then along comes the government with policies that fly in the face of logic. 

For example, a recent NOAA Environmental Impact Statement predicted "disorientation, 

deafening and death" to hundreds of thousands of marine mammals if seismic blasting was 

allowed to occur in the Atlantic Ocean. The same document predicted similar circumstances 

for millions of other ocean creatures - the very same creatures that regulations on the fishing 

industry are designed to protect. 

So, logic, science and precaution would seem to indicate that seismic blasting should not be 

allowed to proceed. I have personally sat down with the Board at BOEM and made this clear to 

them - along with the fact that there is unanimous opposition to seismic going forward in the 

Atlantic from Maine to Miami. 

It would seem that the seismic permits which BOEM is considering would have been rejec­

ted long ago, with all the facts considered. But they are actually STILL seriously considering 

approving permits for five different companies that would redundantly blast the ocean, every 
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few seconds, for many months on end, crisscrossing each other over the same areas and extra­

polating the predicted negative effects of the EIS by five. 

This is pure lunacy! It seems that a "sustainable ocean" and the Endangered Species Act are 

both the responsibilities of only the small businesses in the fishing industry- while the filthy 

and accident prone business of Big Oil gets a free pass on all of it. It is a very large contradic­

tion of reason and logic designed to benefit Big Oil at the expense of all the sacrifice that the 

fishing industry has demonstrated. 

When you add this lack of logic to the aforementioned air and water quality rollbacks, it is 

clear that big polluting industries, which could and should be retrofitting to green technology, 

are getting blatant and misguided special treatment by government, while small fishing and 

seafood businesses (and the general public health) are suffering greatly in their conscientious 

efforts to both survive - and feed the world with uncontaminated protein. 

So it is my opinion that there should be a level playing field concerning regulations. Science 

based solutions should be promulgated to both eliminate harmful industrial pollutants from 

our air and water and the sustainability of our oceans should be enforced with an even hand. If 

small businesses are to work toward sustainability, it is unfair to allow big polluting businesses 

to disregard that goal - and our efforts in that regard. 
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The Office of Advocacy of the U.S. Small Business Administration was created by Congress 
in 1976 to be an independent voice for small business within the federal government. The 
office is led by the Chief Counsel for Advocacy who is appointed by the President and 
confirmed by the U.S. Senate. The chief counsel advances the views, concerns, and interests 
of small business before the White House, Congress, federal agencies, federal courts, and 
state policymakers. The office relies on economic research, policy analyses, and small 
business outreach to identify issues of small business concern. Regional and national 
advocates around the country and an office in Washington, D.C., support the chief counsel's 
efforts. 

This report covers the first 16 months of the office's Regional Regulatory Reform 
Roundtables, from June 2017 through September 2018. To learn more visit the Regulatory 
Reform webpage at https:/ /advocacy.sba.gov/regulatory-reform. 

Information about Advocacy's initiatives on behalf of small businesses is accessible via the 
website; three Listservs (regulatory communications, news, and research); and social media 

including Linkedin, Twitter, and Facebook. 

Webstte advocacy.sba.gov Facebook www.facebook.com/AdvocacySBA 

Email advocacy@sba.gov Twitter www.twitter.com/AdvocacySBA 
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What Small Businesses Are 
Saying and What Advocacy 

Is Doing About It 
Progress Report on the Office of Advocacy's Regional 

Regulatory Reform Roundtables 
June 2017-September 2018 

Office of Advocacy 
U.S. Small Business Administration 

December 2018 

U.S. SMALL BUS!NllSS ADM!NlSTRA T!ON 

OFFICE OF ADVOCACY 
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Foreword 

1he Office of Advocacy was created by Congress in 1976 to be an independent voice 
for small business within the federal government. As the federal office responsible for 
examining the contributions and challenges of small businesses in the U.S. economy, 
we are constantly looking for answers to small business questions. In 1980, Advocacy's 
analysis and responsibilities grew to include the potential impact of federal regulations 
on small business when the Regulatory Flexibility Act (RFA) was passed, requiring 
federal agencies to consider these impacts. Over the past 46 years Advocacy attorneys 
have worked within the government-educating regulators, assisting agencies with small 
business analysis, and recommending alternative ways to reduce the burden of regulation 

on small business. The office has helped small businesses save billions in regulatory costs 
and has given small firm owners opportunities to make their voices heard about rules that 

affect their interests. 

In 2017 the new administration brought an increased commitment to regulatory reform 
and burden reduction. The cornerstone of these efforts are President Trump's Executive 
Orders 13771 and 13777, which address the private sector's regulatory burden. Advocacy 

responded by creating the Regional Regulatory Reform Roundtables. 1his outreach 
initiative is intended to seek out and listen to small businesses across the country. The 
roundtable initiative began in June 2017 and is ongoing. This report covers the first part of 
the initiative through September 2018. 

1he Regional Regulatory Reform Roundtables are a way of gathering practical input on 
the success and failure of regulatory compliance requirements. 1hey have two goals: 

• To identify regional small business regulatory issues to bring to the attention 
of rulemaking agencies. This entails gathering firsthand information on 
small business regulatory burdens across the nation, and identifying specific 
recommendations for regulatory change to submit to responsible agencies. 

• To educate small businesses and stakeholders on the ways that Advocacy can 
help them meet their goals. 

Between June 1, 2017, and September 30, 2018, Advocacy held 33 Regional Regulatory 
Reform Roundtables in 21 states. While traveling to these events, Advocacy staff also 
made at least 84 site visits in 22 states. In addition, the office's regional and national 
advocates held small business forums in 244 cities, and small business owners submitted 

hundreds of comments through an online portal. 

The recurring themes we heard include the following: 

• Burdensome and confusing paperwork, red tape, reporting, labeling, and fines; 
• Costly fees for the services of consultants, lawyers, and accountants; 
• Regulations that run to hundreds of pages, and which require advanced legal 

and technical background to understand; 
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• Business owners regularly confronting the uncertainty of knowing whether their 
company is in compliance with all applicable regulations; 
Others who worry whether the business confidential information they must 
disclose to regulators will be kept private from competitors; and 

• Major rules that are enacted to halt the excesses oflarge, industry-controlling 
firms, yet small firms are caught up in their dragnet. 

Section 4 of the report outlines the progress that is being made toward reform. Here are a 
few examples. 

• In March 2018, a legislative change allowed for the fishing industry's Onboard 
Monitoring Program to be fully funded by the National Oceanic and 
Atmospheric Administration. Previously, small fishing boats were required 
to pay out of their own pockets to have an onboard observer present on their 
vessels while at sea. 

• The Centers for Medicare and Medicaid Services simplified their reimbursement 
rules for small rehabilitation facilities and removed a 25 percent penalty after 
Advocacy communicated stakeholders' concerns to the agency. 

• Small businesses expressed frustration because the Environmental Protection 
Agency's rules use a different definition of "small business" than other federal 
agencies. In September, EPA published a final rule on fees for chemical 
businesses; in it, the agency aligned its small business definition with the one 
used by the Small Business Administration, and the new definition allows more 

small firms to pay reduced fees for reporting. 

• In August 2018, the Federal Communications Commission approved "one 
touch-make ready" pole attachment policies. 'This approach simplifies the 
process for small competitive local carriers to string aerial fiber on existing 
utility poles. Advocacy had shared its support for these policies with the FCC 
after hearing from competitive carriers. 

This report provides detail about small businesses' regulatory challenges through our 
firsthand accounts of round tables and site visits around the country. It outlines the first 
steps made toward progress in alleviating some of these burdens. The Office of Advocacy 
looks forward to continuing progress towards regulatory reform for small businesses. 

Major L. Clark III 
Acting Chief Counsel for Advocacy 
December 2018 
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1 
Representing Small Business Interests 

in the Era of Deregulation 

The Office of Advocacy is an independent voice for small business within the federal government. The office is the 

watchdog of the Regulatory Flexibility Act (a statute that requires small entities to be considered in the rulemaking 

process) and the source of small business statistics. Advocacy speaks 011 behalf of small businesses to the White House, 

Congress, federal agencies and courts, and state policymakers. Advocacy's efforts include: 

• Representing small entities' interests when 
federal agencies plan and draft regulations; 

• Gathering the views and concerns of small 
businesses through public meetings and round­
tables, conference calls, small meetings, online 
input, and a network of regional and national 

advocates; 
• Applying its legal and economic expertise to 

help agencies evaluate their proposed rules' 
impacts on small entities and to consider alter­
natives that minimize adverse and dispropor­
tionate impacts on them; 

• Training federal agency staff, Congressional 
staff, and private sector thought-leaders on the 
Regnlatory Flexibility Act and on the unique 
ways that regulations affect small entities com­
pared to their larger competitors; and 

• Conducting and sponsoring economic research 
on small businesses' role in the economy, as well 
as the effects of government regulation on small 

businesses. 

The Era of Regulatory Reform 

In 2017 the Trump administration brought a new com­

mitment to regulatory reform and burden reduction. 

The cornerstone of this effort are President Trump's 

two executive orders addressing the private sector's 
regulatory burden. Executive Order 13771, "Reducing 

Regulation and Controlling Regulatory Costs," was 

signed on January 30, 2017, with the goal ofreducing 

costs associated with complying with federal regula­

tions. This order bars federal regulatory agencies from 

issuing a new rule unless they identify two or more 

rules to be repealed. 

Executive Order 13777, "Enforcing the Regulatory 

Reform Agenda," signed on February 24, 2017, directs 

agencies to make long-term reform plans. It requires 

each agency to designate a Regulatory Reform Officer 

(RRO) to oversee the implementation of regulatory 

reform at the agency. It also establishes Regulatory 

Reform Task Forces within each agency. These groups 

are directed to evaluate existing regulations and make 

recommendations to the agency head on rules that 

should be repealed, replaced, or changed, especially 

those that inhibit job creation or eliminate jobs; are 

outdated, unnecessary or ineffective; or whose costs 
exceed their benefits. 

Immediately after these executive orders were issued, 

the Office of Advocacy developed an action plan to 
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ensnre that small businesses are included in regulatory 
reform. A first step was meeting with local small busi­
ness trade associations to get their input on Advocacy's 
most effective mode of involvement. Next, Advocacy 
sent a memorandum to federal agencies emphasizing 
the importance of considering small business impacts 
during regulatory reduction efforts, reiterating the 
goals of the RF A including section 610, 1 and remind­
ing them of Advocacy's ability to help in this process. 
This memo was well received, and some agencies 
directly informed the office of their regulatory reform 
plans and efforts.Advocacy's memo is reprodnced in 
AppendixC. 

Advocacy's next step, and the reason for this report, 
was the creation of the Regional Regulatory Reform 
Roundtables. Titls outreach initiative is intended 
to seek out and listen to small businesses across the 
country. The roundtables began in June 2017, and they 
continue to the present. Titls report covers the first part 
of the initiative, from June 2017 to September 2018. 

To support the regulatory reform effort, Advocacy 
dedicated a section of its website to regulatory reform, 
https://advocacy.sba.gov /regulatory-reform. Here, 
small businesses can register complaints about regula­
tions, track reform progress, and find the schedule of 
future roundtables. 

How Regulations Affect Small Businesses 

Regulations affect small businesses differently than 
their larger counterparts. Evidence indicates that regu­
latory requirements tend to create disproportionately 
heavier burdens for small businesses, putting them at a 
disadvantage relative to their larger competitors. Here 
are a few of the reasons for this: 

I Sectmn 610 of the US Code requires federal agencies to review their 
regulations at the 10-year mark to assess their current impact on small 
ent!/ies /5 USC Secrion 610} 

• Toe cost of regulations is higher relative to 
available resources. Federal agencies' analyses 
consistently reveal that the cost of regulations 
per employee is higher for businesses with fewer 
employees. The cost per employee at the small­
est businesses is typically one or more times 
greater than the equivalent cost at the largest 
businesses. 

• Small businesses have fewer resources for 
regulatory compliance. Regulatory compli­
ance often requires new and sizable investments 
in equipment and upgrades. Small businesses 
routinely report higher borrowing costs or lim­
ited access to the capital needed for such outlays. 

• Regulations designed for large businesses 
may impose greater costs relative to ben­
efits if applied without change to small 
businesses. Small businesses, particularly those 
with very few employees, operate differently 
from large businesses. A compliance process, a 
technological mandate, or regulatory mecha­
nism designed for a 5,000-person company will 
be more disruptive for a 25-person company 
and may not achieve the regulatory goals to 
the same extent. In many cases, the benefits of 
applying the rule to the small business may not 
justify the costs imposed on it. In these circum­
stances, an exemption from the rule or a modifi~ 
cation of it is appropriate. 

• Small businesses are very concerned about 
the cost of red tape. The relative burden of 
paperwork and recordkeeping requirements has 
been shown to be higher for small businesses 
in other countries, and is likely to be in United 
States as well. 

When devising their regulatory reform plans, it is 
important that federal agencies consider how small en­
tities are affected. Regulatory reform focnsed solely on 
the overall impacts to the economy without consider­
ing how those impacts are distributed could disadvan­
tage different groups such as small businesses. Agen­
cies will need to be vigilant that regulatory changes do 

"I don't think. th& people who write regulations actually understand the tremendous difficulties of running a 
business. We are competing Witll China and Mexico who don't.have these costly regulations. We just can't 
compete." 

-: Th.e owner of a small metal plating company. 

B Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 
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not impose costs on small businesses, create barriers to 
startups, or interfere with small businesses' ability to 
compete in the marketplace. 

Advocacy's Pian of Action for Regulatory Reform 

'The Office of Advocacy has a unique and important 
role in agencies' regulatory reform efforts. The Reg­
ulatory Flexibility Act requires Advocacy to make 
sure that agencies consider small businesses when 
they create regulations; and it also requires the office 
to do so when agencies remove or revise regulations. 
Advocacy's action plan was developed to help federal 

agencies accomplish their deregulatory goals, consider 
the economic impact on small businesses, and reduce 
these burdens. 

Assisting Federal Agencies· Deregulation Ellorls. EO 

13771 created an opportunity for Advocacy to offer 
its expertise to the federal agencies to reduce regula­
tory burdens on small entities. On March 30,2017, 

Advocacy sent a memorandum to federal agencies 
recommending that agencies consider small entity in­
terests in implementing EO 13771 and in subsequent 
deregulatory actions. (See Appendix C.) The memo also 
reminded agencies of their obligations under the RF A 
and of the assistance Advocacy could offer to conduct 
small entity outreach. 

In the past, Advocacy has made regulatory reform rec­
ommendations directly to agencies based on a review of 
rules subject to the requirements of section 610 of the 
RFA and based on outreach to small entity representa­
tives. In addition, once agencies designated Regulatory 

Reform Officers and established Regulatory Reform 
Task Forces under EO 13777, Advocacy offered these 
recommendations and other assistance and views to 
agencies, as suggested by EO 13777, section 3(e). Since 
then, Advocacy has engaged in a longer term effort to 
make specific recommendations to agencies and the 
Office of Management and Budget about regulations 

or regulatory programs that could be streamlined to 
lower small entities' compliance costs. In addition to 
writing public comment letters to voice small busi­
ness concerns, Advocacy is also working directly with 
agencies to assist in developing and recommending 
regulatory changes. 

Outreach to Small Entities. Advocacy's Regional Regula­
tory Reform Roundtables have allowed small business­
es around the country to discuss the challenges they 
face with regulatory implementation and compliance. 
These meetings explore small entities' suggestions for 
regulatory streamlining and savings, and participants 
discuss ways to improve small business participation 
in agencies' rulemakings. These discussions inform 
Advocacy's ongoing and future recommendations to 

the federal agencies tasked with reducing the number 
ofregulations. 

"New technologies are transforming our industry and regulations _aren't keeping pace. The federal government 
will mandate things bu! can't keep up wilh the regulations and make them clear, plus be able to allow small 
businesse$ to grow new technologies." 

-T_he owner of a smallinlormation technology company in San Antonio, Texas 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 9 
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2 
Listening to Small Businesses: 

Regional Regulatory Reform 

Roundtables and Site Visits 

Advocacy's Regional Regulatory Reform Roundtables are a means of gathering practical input on small business 

burdens around the country. The roundtables have two goals: 

1. To identify regional small business regulatory issues to assist agencies with their regulatory reform plans (as 

directed by EOs 13771 and 13777). This entails gathering firsthand information on small business regulatory 

burdens across the nation, and identifying specific recommendations for regulatory change to submit to agencies. 

2. To educate small businesses and stakeholders on the ways that Advocacy can help them meet their goals. 

In orderto gather information about the unique regu­

latory problems small entities face across the country 
and potential solutions, Regional Regulatory Reform 
Round tables bring together local small businesses, 
trade associations, congressional leaders, and federal 
regulatory agencies to identify regulatory barriers and 
challenges in each region. 

Small businesses located in various states face distinct 
challenges to development and growth. At roundtables 

they can discuss their concerns and educate Advocacy 

on how best to address them. Roundtables allow Advo­
cacy to focus on individual small businesses to identify 

regulatory barriers to growth and help federal agencies 

comply with the President's directive to eliminate 

burdensome regulations. 

As a result of the round tables, Advocacy staff is 
learning firsthand of the current and most pressing 
challenges these small entities are facing and what 

govermnent can do to assist them. While in the area, 
Advocacy also has been visiting small businesses to 
discuss logistics, operations, and compliance problems 
in the places they exist. 

What Happens at a Roundtable? 

Roundtables are open to the public, and small business­

es from a wide area are invited. Members of the press 
are free to attend and hear small business concerns 

directly. Advocacy invites federal agency officials from 

Washington, D.C., and the local area to hear complaints 

and suggestions firsthand, as well as provide agency 
perspectives, if they so choose. Congressional represen-
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tatives have attended ronndtables to hear their constit­
uents' regulatory issues. 

Meetings are usually a half day and are organized by 

industry sector. The most frequently discussed sectors 
have been: 

• Agriculture, aquaculture, and fisheries; 
Construction, manufacturing, and transporta­
tion; 
Education and workforce development; 
Energy and chemical; 
Financial services and real estate; 
Food, hospitality, and retail; 
Medical services; 

• Procurement; and 
• Timber, logging, and mining. 

TI1e agendas are arranged by industry category, but 

small businesses are welcome to speak up whenever 

they wish, since business owners may not be able to 
attend an entire meeting. Once a small business identi­

fies a specific federal regulation as a source of trouble, 

Advocacy staff members ask for suggestions to revise 

it, as well as for specific economic cost data to docu­
ment the extent of the burden. 

Advocacy's attorneys work on hundreds of regulations, 

and they have often already worked on the rules that 

small businesses bring np. In such cases, Advocacy 

staff can provide status updates and tell participants 

how they can be most helpful to the regulatory reform 

process. On the other hand, there are regulations and 

economic impacts that are new to Advocacy, especially 

ones concerning specific regions or industries. These 
are the type of novel and useful stories that help Advo­
cacy inform agencies of effects they may be unaware of. 

In rare instances some small businesses do not feel 
comfortable speaking up during the meeting. In these 

cases, they either pulJ Advocacy staff aside during one 

of the breaks to tell them of their concerns or they fill 
out the comment forms that are placed at each seat and 

can be left at the registration desk upon exit. Either 

way, Advocacy captures their input on regulations to 
convey it to federal agencies. 

Advocacy has published dozens of articles and blog 

posts reporting the regulatory compliance issues raised 

during the roundtables. Advocacy also conveys small 
business input in meetings with rulemaking officials, 

letters to federal agency heads and regulatory reform 

officers, and letters to members Congress. (See Table 6 

and Appendix D.) 

Where We've Been 

Between June 1, 2017, and September 30, 2018, Advo­
cacy held 33 Regional Regulatory Reform Roundtables 

in 21 states. Locations span rural and urban areas, 

geographic regions, and a range of industries. The 

geographical diversity provides an up-close perspective 

of how a single federal rule can have varying economic 

impacts on different types of small businesses based 

upon the practices, economic conditions, and other 

factors specific to their region. 

Figure l shows the map of states that have hosted Re­

gional Regulatory Reform Roundtables. Table l shows 

the roundtable dates and locations. 

"These regulations are an excessive burden that have no positive impact on safety, and small businesses 
justcan'.t afford them. These regs just don'! make sense !or the lillle guys. it seems as if. the small busi­
nesses are ll!ff away from the !able when these decisions are made. Our voice was no! being heard." 

12 

-A Kansas representative from the Independent Drivers Association discussing the Electronic Logging 
Device rule 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 
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Figure l. Map of Regional Regulatory Reform Roundtables, June 2017-September 2018 

1111 REGIONAL ROUNDTABLE VISITS ~ 

Table 1. Regional Regulatory Reform Roundtables, June 2017-September 2018 

Date Location Date Location 

9/12/18 Scranton. Pennsylvania 

3/19/18 San Antonio. Texas 9/13/18 Poughkeepsie. New York 

3/20/18 Houston. Texas 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 13 
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Characteristics of Round/able locations 

Advocacy has long known that regulatory impacts vary 

by geographic region. Consequently, Advocacy made 

an outreach plan to focus on all regions of the country 
and multiple industries. Advocacy has made a con­

certed effort to visit diverse areas that provide varying 
perspectives. 

The office's attorneys and regulatory economists have 
worked on thousands of regulations affecting small 

business over the years. In the process, they have heard 

directly from small businesses and their representa­

tives about the locations where the small businesses 
have been hardest hit. To determine Advocacy's round­

table schedule, Advocacy drew from this experience 

and assessed economic data on small business contribu­
tions across geographic areas. 

In addition, small business advocates and trade organi­

zations provided valuable input on what their mem­

bers were saying and what areas were most affected by 

burdensome regulations. 

The availability of Advocacy's team of regional ad­

vocates was also important. The regional advocates 
work out of SBA's district offices, and they assist with 

meeting setup, local small business input, and pub­

licity. Members of Congress invited Advocacy to hear 

specifically from small business constituents. (See 
Appendix E.) 

Several roundtables were scheduled in conjunction 
with Advocacy's information-gathering effort on 

small business impacts of the North American Free 

Trade Agreement (NAITA) modernization. Advocacy 
received this mandate from the Trade Facilitation 
and Trade Enforcement Act (TFTEA). The events in 

Wisconsin, Michigan, and Texas were planned in order 
to hear concerns about regulatory reform, NAITA, and 
international trade. 

Small Business Site Visits 

To maximize Advocacy's resources, each roundtable 

trip includes site visits to nearby small businesses to 
discuss their specific regulatory concerns. These are 

valuable and informative experiences for Advocacy 

staff, many of whom have never had the opportunity 

to visit with those whom they serve. Small business 

owners greatly appreciate Advocacy's site visits. They 

are grateful for the chance to show Advocacy staff how 

their business functions, as well as the rare opportunity 

to meet one-on-one and talk through their concerns. 
Advocacy staff made at least 84 site visits in 22 states 

between June 2017 and September 2018. The list of 

businesses and locations appears in Table 2. 

Advocacy encourages the small business hosting the 

site visit to invite their peers, and stafflearns from 

others facing similar regulatory burdens. These small 
personal meetings are an important way to collect 

more detailed information to help in the regulatory 

reform effort. 

locally Organized Regulatory Input Sessions 

In conjunction with the Regional Regulatory Reform 

Roundtables, Advocacy's regulatory reform team often 

traveled to other cities and states near the roundtables 

to attend locally organized regulatory input sessions. 

Tiiese input sessions were organized by local chambers 

of commerce, trade associations, and small businesses. 
Dozens of small businesses who were unable to make 

it to the roundtables would attend these sessions and 

provide additional input to Advocacy's regulatory 

reform team on their experiences as small businesses 
with federal regulations. 

The input Advocacy received at these roundtables was 

valuable and allowed the Regulatory Reform team to 

hear from small businesses, states, and industries that 
would not have been able to voice their concerns to 

Advocacy. 

Advocacy's attorneys, economists, and regional 

advocates included these sessions on their itineraries 
while traveling to roundtable locations. These locally 
organized events took place in Spokane, Washington; 

Omaha, Nebraska; Galena, Illinois, Council Bluffs, 
Iowa; Atlanta, Georgia; and other locales. 

14 Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 
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Table 2. Advocacy's Small Business Site Visits, June 2017-September 2018 

State Business Visited State 

Dunmore 
Philadelphia 
Philadelphia 
Philadelphia 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 

Business Visited 

Road Scholar Transportation 
OiBruno Bros 
Geno's Steaks 
Pat's King of Steaks 

Continued on next page. 

15 
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Table 2. Advocacy's Small Business Site Visits, June 2017-September 2018 

State 

Georgia 

16 

City 

Atlanta 

Cumming 

Business Visited 

Angel's Paradise learning Academy 

Grub Burger 

State Business Visited 

"The pap~rwork burden is astronomical when trying to run our business and comply with these. regulations. 
Every ste~ is duplicative. We redo the same process time and time again .•. .Tbe proces$ takes too long and 
we give tho same information to tho federal government over and over .... Jhis is an expensive and time. 
consuming process." 

-A small Hew Hampshire apple farmer upset about the Stale Department's visa rules and the 
accompanying paperwork burden 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 
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Additional Outreach: Online Comments and Smal/ 
Business Forums 

Advocacy has dedicated other resources to the regula­
tory reform effort as well: the online comment portal 

and the small business forums. 

Online Comment Form 

Advocacy posted an online comment form on its 

website for input by individuals who cannot attend a 
roundtable or who want to provide additional detail. In­
dividuals in 39 states and the District of Columbia have 

submitted over 250 comments. Each issue is assigned to 
the assistant chief counsel who specializes in the area. 

Advocacy follows up directly with federal agencies to 

bring these issue to the fore and help solve regulatory 
problems. The map in Figure 2 shows the states from 

which online comments were received. The input form 

is online at https://advocacy.sba.gov. 

Small Business forums 

The Office of Advocacy currently employs 10 regional 

and national advocates who are placed throughout 

the United States. Eight regional advocates serve the 
small business communities in their respective federal 

regions, and the two national advocates reach out to 

key segments of the U.S. small business economy such 

as rural businesses and manufacturing. 

This team of advocates assists the regulatory reform 
effort by hosting small business forums to discuss 

the impact of federal regulations ou small businesses 

in their respective regions and industry areas. The 

qualifying benchmark for these gatherings is for the 
advocate to have five or more small business stakehold­

ers in attendance. At the conclusion of fiscal year 2018, 

over 3,000 small business stakeholders attended the 
664 small business forums which the advocates hosted 

in 244 cities in 39 states and territories. 

Figure 2. Online Input Received From These States, June 2017-September 2018 

Progress Report on the Office of Advocacy"s Regional Regulatory Reform Roundtables 17 
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These small business forums provided valuable insight input. The cities where these small business forums 
into small businesses federal regulatory challenges and took place are listed in the shaded box. 
help supplement the information gathered through the 
Regional Regulatory Reform Roundtables and online 

Small Business Forum Locations, June 20l'i0September 2018 
Wasilla, AK Chamblee, GA Metairie, LA Chester, NJ Astoria, OR Ocean Shores, WA 
Anchorage, AK Pine View, GA Covington, LA Morrlstown_,NJ Tillamook, OR Redmond, WA 
Juneau, AK Sioux City, IA NewRoads,lA Madison, NJ Newport. OR Mountlake Terrace, WA 
Fairbanks.AK Des Moines, IA Ascension_ Parish, LA Edison. NJ Bend.OR Kent, WA 
Mobile.Al Grinnell, IA Houma, LA Phillipsburg, NJ Lincoln City.OR Preston, WA 
Montgomery.Al Meridian, ID Frederick, MD Somerville. NJ Klamath Falls, OR Issaquah, WA 
Huntsville, AL Boise, ID Lansing, Ml Bridgewater, NJ Philadelphia, PA Mount Vernon, WA 
Birmingham, Al Chicago, !l Midland, Ml Blackwood, NJ Harrisburg, PA Sumner, WA 
Cabot.AR Aurora, IL Grand Rapids, Ml Paramus.NJ Friendsville, PA Gig Harbor, WA 
little Rock.AR Springfield, ll Detroit.Ml lake Hiawatha, NJ Dunmore, PA Orting, WA 
Fayetteville, AR South Bend, IN Minneapolis, MN Toms River.NJ Bethlehem, PA Puyallup, WA 
Scottsdale, A/. fort Wayne, IN St. Paul, MN lake Hoptcong, NJ Taylor, PA Mill Creek, WA 
Prescott Valley, IJ. Greenwood, IN Medonta Heights, MN Mt laurel, NJ Allentown, PA Bellingham. WA 
Glendale,IJ. Indianapolis.IN Golden Valley, MN New Brunswick, NJ York, PA Lynnwood, WA 
Chandler, AZ Wichita.KS tdina, MN las Cruces, NM Waverly, PA Tacoma, WA 
Peoria,A/. Overland Park, KS Burnsville, MN Santafe, Nt-1 McKees Rocks, PA S!)!lkane Val(ey, WA 
Sedona, IJ. Topeka, KS West St. Paul, MN Albuquerque, NM Johnstown, PA Spokane, WA 
Fountain Hills, AZ Lawrence, KS Brooklyn Park, MN_ las Vegas, NV Scranton, PA Monroe.WA 
Phoenix.AZ Olathe, KS Kansas City, MO New York, NY San Juan, PR Snohomish, WA 
Tempe.AZ fairway, KS Jefferson City, MO Rome, NY Myrtle Beach, SC Mukilteo, WA 
Goodyear.AZ Leawood, KS St. Louis, MO Syracuse, NY Chattanooga, TN Bellevue, WA 
Tucson.AZ Et~abethtown, KY St. Charles, MO Utica, NY Houston, TX Ballard, WA 
Fullerton, CA Paducah, KY Clayton, MO Columbus, OH Austin, TX Marys~lle, WA 
Santa Ana, CA Hopkinsville, KY Hattiesburg, MS Dayton, OH Beaumont, TX lulatip,WA 
Sacramento, CA Bowling Green, KY Jackson, MS Cincinnati, OH Port Arthur, TX Milwaukee, WI 
Citrus Heights, CA Shelbyville, KY Grenada, MS Westerville.OH El Paso, TX Warrens.WI 
Washington, OC Baton .Rouge, LA Greensboro, NC Troy, OH The Woodlands, TX Lyndon Station, WI 
Dahlonega.GA Chalmette, LA Wilmington, NC Portsmouth. OH Lubbock, TX Richland Center, WI 
Norcross, GA Alexandria, LA Raleigh, NC Cleveland, OH Laredo, TX Eau Claire, WI 
Brunswick, GA Watson, LA Kannapolis. NC Perrysburg, OH San Antonio, TX Rothschild, WI 
Savannah, GA Addis; LA Jamestown, NO Archbold, OH St. Thomas, USVI Superior. WI 
Suwanee, GA Morgan City, LA Hankinson, NO Steubenville, OH Richmond, VA Trego, WI 
Duluth, GA Lafayette, LA Fargo, NO Tulsa, OK Everett.WA Wisconsin Oells. WI 
East Point, GA New Orleans, LA Omaha, NE Oklahoma City, OK Woodinville, WA Ripon.WI 
Sandy Springs, GA Zachary, LA Hackettstown, NJ Norman, OK Arlington, WA Baraboo.WI 
Berkley lake, GA Central LA Florham Park, NJ McMinnville. OR Seattle, WA Green Bay.WI 
lilbum, GA Luling, LA Atlantic City, NJ Tigard, OR Kirkland, WA Waukesha, WI 
lawienceville, GA Port Allen, LA lincroft, NJ Canby, OR Olympia, WA NewGlarus,WI 
Peachtree Comers, GA Leesville, LA Morris, NJ lake Oswego, OR Shoreline, WA Wausau, WI 
Warner Robbins, GA Walker.LA Parsippany, NJ Portland, OR Bothell, WA 
Atlanta.GA lake Charles, LA Randolph, NJ Coos Bay, OR Renton.WA 
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3 
What We Heard: Small Businesses· 

Experience with Regulation 

In Advocacy's face-to-face meetings with small businesses across the country, they told us stories that exemplify how 

federal regulations drain small businesses' resources, energy, and even their desire to stay in business. The following 
examples and the quotations in comment boxes throughout the report highlight the main recurring themes we heard. 

Overlapping and conflicting regulations between 
agencies is an issue that comes up at almost every 
roundtable. In Baton Rouge, La., the owner of a small 
chemical company expressed frustration that many 
federal rules are confusing and complicated, and 

therefore extremely difficult and costly to comply 

with. He told Advocacy that smaller businesses do not 
have the same resources as large businesses to be able 

to interpret how to comply with requirements. While 

state and local offices provide some assistance to help 

businesses sort through their regulatory requirements, 
at the federal level no such clarity and assistance exists, 

he complained. 

Another example of small business regulatory burden 
is the costly rules associated with the implementation 

of the Affordable Care Act (ACA) and health care costs 
in general. A small hotel operator in St. Louis, Mo., 

told Advocacy that not all small businesses can afford 
health insurance for their employees, particularly 

because they do not have the option of joining an 

association to lower health care costs. Additionally, he 
said that the ACA causes problems in finding skilled 

labor. He felt that larger businesses can provide better 

benefits at lower cost, while offering the same wages. 
Small businesses are unable to compete and lose skilled 

employees to their larger counterparts. He suggested 
small businesses be given the opportunity to purchase 

insurance across states to help drive down costs. 

The vice president of a small vocational college in 
Shreveport, La., said he has seen the cost of educating 
students nearly triple since 2010 because of the Depart­

ment of Education's program integrity and gainful 
employment regulations. Complying with these rules 

has meant costs for hiring attorneys, accountants, 
and professional auditors. To handle the paperwork 
require1nents, his school has had to invest almost a 

hundred thousand dollars in new technology and stu­
dent management software. The school offers training 
programs in such high-demand fields as HVAC, medi­
cal assistance, electronics, and technology. He said that 
nearly all of their graduates are hired immediately, and 

employers say that they can't produce enough skilled 

graduates fast enough to fill their job openings. 

A small ice cream company in Cleveland, Ohio, 

told Advocacy that Food and Drug Administration 
regulations enforcing the Food Safety Management 

Act (FSMA) have caused her an exponential increase in 

paperwork and costs. Specifically, she is concerned that 
the rules will require her to re-label dozens of products 
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and redo all associated packaging, adding significant 
costs and negatively affecting her business. 

A Cincinnati, Ohio, riverboat operator who serves 
patrons meals during lnnch and dinner cruises on the 
Ohio River told Advocacy that new FDA regulations 

have classified his business as a food manufacturer 

rather than a restaurant because meals are prepared 

in a central kitchen. This change makes him subject 

to the new FSMA food safety rules. He has had to hire 

additional employees to dedicate their time solely 

to complying with these regulations. He feels this is 

another example of federal regulations that are overly 

broad and not targeted to the problem they are meant 
to fix; as a result, innocent businesses are captured in 
the overreaching net of federal regulation. 

At the San Antonio round table a small farmer said 

that FSMA regulations do not adequately account for 

different types and sizes of small businesses. She felt 
that these regulations create a disincentive for small 

farms that actually prevents them from increasing 

sales; this hampers small farms like hers, as well as the 

development of the local food system as an economic 
generator. 

Another focus of small business complaints has been 

the Department of Labor's Overtime Rule, particularly 

the "white collar exemption." Advocacy is hearing that 
the threshold for this regulation was set too high, mak­

ing it extremely costly and burdensome. While many 

small operators believe there should be an increase in 

pay for their workers, any mandatory increase should 

be less drastic.A small human resources company 
in Boise, Idaho, indicated that the rule does not rec­
ognize the very real problem small businesses face of 
retention and recruitment of employees. She explained 
that focusing only on salary negates other incentives 
and puts their organization at a disadvantage com­

pared to large companies that can offer employees 
more money. 

In Manchester, N.H., a small apple farmer also 

complained about the Department of Labor's Overtime 

Rule. He stated that a higher threshold didn't make 

sense for his operation and would be extremely costly 

to those small farms barely hanging on. Under the Fair 

Labor Standards Act, agricultural workers are normally 

exempt from receiving overtime. However, if these 

workers move from the agricultural area to the retail 
operations at a farm, they would be entitled to over­
time. The inflexibility of the current FLSA regulation 

limits the ability to use able workers for different 
aspects of his business. 

A small financial services company in Cincinnati, 
Ohio, complained that the Department of Labor's 

Fiduciary Rule will put him and many other small 

broker-dealers out of business. They consider the rule 

to be the biggest change to the financial advisor sector 

in many years, and as such, they feel that more care 

should have been taken determining the rule's poten­

tial impact on small operators. He told Advocacy that 

the rule creates a barrier in the advisor-client relation­
ship, and that small businesses who need investment 

advice are unable to get it. 

Small businesses also expressed concern over the 

Consumer Financial Protection Bureau's impending 

Payday Lending Rule. A small lender in New Orle­
ans believes the rule will make small businesses fail 

rather than protect consumers. He believes the result 

of the regulation will be to reduce the availability of 

storefront loans, particularly in rural and underserved 

markets. He complained about the lack of analysis of 

these markets as required by the Dodd-Frank Act. 

Maritime small businesses are burdened by the cost of 
the Transportation Security Administration's Trans­

portation Worker Identification Credential (TWIC) 

Card Rule. A small tour boat company in Ohio told 

Advocacy that while big businesses can absorb the cost, 

small businesses must pay for the card to find employ­

ees at the wages they can offer. He also complained that 
there is no system to determine whether TWIC cards 
are real or counterfeit. Small businesses want a system 
in place that can verify the cards to justify the cost of 
obtaining them. 

Small businesses in the transportation industry na­
tionwide have strong feelings about compliance with 

the Federal Motor Carrier Safety Administration's rule 

requiring electronic logging devices (or ELDs).A small 
farmer in Kansas City, Kan., complained that small 

farms cannot afford the new devices and its costly re­

quirements. Large commercial carriers have the finan­

cial resources to implement the devices, but indepen­

dent drivers do not. This is a common concern heard 

20 Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 
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by small businesses that need to transport their goods. 

His biggest complaint is that the Eill regulation is 
inflexible and does not allow for wait time. He believes 

this oversight will increase the shortage of commercial 
drivers, which is a big concern for his industry. 

A small manufacturer of road signs inGlenAllen, 
Va., told Advocacy that the Federal Highway Admin­

istration (FHW A) regulations change too frequently, 

costing his industry millions of dollars in testing all of 
the products that his company produces. Adding to this 

frustration, after receiving letters of acceptance from 

FHW A for a product, his company received a reprieve 
to grandfather the original product under the previous, 

less onerous regulation. FHW A subsequently changed 

the rule and reversed its opinion, requiring him to per­

form costly retesting of his entire product line despite 

no evidence of injuries or fatalities due to his products. 

The Food and Drug Administration's Tobacco Deem­

ing rule is a big concern to small cigar manufacturers 

and store operators. The rule extends FDA's authority 
to electronic cigarettes, cigars, and pipe tobacco. These 
products are now subject to the federal prohibition 

on sales to minors, the federal prohibition on free 
sampling, federal warning label requirements, and the 

requirement that tobacco manufacturers register with 

the FDA and seek the agency's review of new tobacco 
products. At the roundtable in Tampa, Fla., the own­
er of a cigar store in Ybor City told Advocacy that 

despite the fact that his store does not have anyyoutl1 

customers, the costly impacts of this rule on small busi­
nesses will wipe out half of his industry. 

An owner of golf courses in Jacksonville, Fla., was 
concerned about the lack of available labor for his 
business combined with the limits that the State De­
partment has put on the H-2Bvisa program. Because 

of the state's warmer climate, he explained that Florida 
businesses have a different seasonal timeframe and a 

different need for workers than those in the northern 
states. He also complained about the lengthy applica­

tion process, which makes it difficult for small busi­

nesses to estimate and plan during their busiest times. 

In Dubuque, Iowa, a small business owner in the camp­
ing industry complained about Federal Emergency 

Management Agency regulations that are having a 
negative impact on his business. Every year he has to 

purchase flood insurance for his 17 campgrounds even 
though there are no permanent structures on the land. 

The regulations were intended to protect structures 

when there is a flood. However, his business operates 
differently. When the bad weather and heavy rains 
come, the campers and motor homes leave and drive to 
higher ground or return home. Flooding is not an issue. 

Nevertheless, he must pay $2,700 per year in flood 

insurance that is not needed. He feels this is a clear 
example of government overregulation that does not 

make common sense. 

The owner of a small human resources services 
company in Poughkeepsie, N.Y., described the tre­

mendous paperwork burden of OSHA's Electronic 

Reporting rule. The mechanics of figuring out how 

to comply with these complicated regulations is very 

burdensome. This reporting load is compounded by the 

many regulations promulgated by the Office of Federal 

Compliance Programs at the Department of Labor. 

She described compliance as "a monumental task," 
forcing small business owners decide whether to spend 
a considerable amount of money to hire professional 

assistance or risk being out of compliance. 

The owner of a small drone services company in 

Princeton, N.J., has had to turn down thousands of 

dollars worth of work because of the long wait times 
associated with the Federal A via ti on Administration's 
(FAA) approval process contained in its new regulations 

on drones. 

These are some of the real life consequences offederal 

regulations promulgated without the full consider­

ation of their impact on small businesses. The stories 
are numerous and the effects on businesses across 
the country are varied. But the message is clear: small 
businesses are not against regulation; rather they want 
certainty, clarity, and regulations that make sense for 
the real world in which they operate. 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtab/es 21 
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Roundtab/e Reports-Fol/ow-Up Articles and Biogs 

Advocacy staff documents the issues that small businesses share, and they are published as news items on the office's 

website. Advocacy has published dozens of these reports on the complexities and frustrations that small businesses 

grapple with in regulatory compliance. Table 3 contains a list of articles abont the roundtables and links to them. Table 

4 lists articles and biogs on dozens of site visits. These contain great detail about regulatory impediments in the real-life 

operation of small businesses. Both sets of articles illustrate small businesses' ongoing struggles with federal regulatory 

compliance. 

Table 3. What We Heard: Small Business Roundtable Recaps 

7/11/17 
7/11/17 
7/13/17 

9/11/17 
9/14/17 

11/18/17 
11/19/17 
11/19/17 

Boise. ID 
Spokane, WA 
Coeur d'Alene, ID 

St. Louis. MO 
Kansas City, KS 

Manchester, NH 
Gloucester, MA 
Boston, MA 

Idaho and Washington Small Businesses Speak Out against Burdensome Regulations' 

Advocacy Hosts Regional Regulatory Reform Roundtable in Boise Idaho 

Region's Maior Industries Have Their Voices Heard at Roundtables 

"We're Being Set Up to faill" Small Businesses in Missouri and Kansas Are frustrated by "Too Much 
Regulation"' 

Wide Range of Issues Highlighted at Advocacy's Regional Regulatory Roundtable in St. Louis 

"How Did This Happen in This Country? Small Businesses Are "Overregulated and Treated So Poorly I": 
Small Businesses in New Hampshire and Massachusetts Speak Up' 

Granite State Solidifies their Small Business Concerns at Advocacy Roundtable 

Advocacy's Boston Roundtable Brings Multiple Sectors to the Table 

'Indicates summary article of roundtables in the region< All articles are are posted on Advocacy's website, https://advocacy.sba<gov. 

22 Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtab/es 
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Table 3 continued. What We Heard: Small Business Roundtable Recaps 

Date Location 

7/17/18 
7/18/18 
7/19/18 

9/11/18 
9/11/18 
9/13/18 

Council Bluffs, IA 
Des Moines, IA 
Dubuque, IA 

Princeton, NJ 
Scranton. PA 
Poughkeepsie, NY 

Title and Link 

"We Can·t Operate in a Constant State of Regulatory Uncertainty!" Small Business Owners in the Mid· 
west Urge Advocacy for Help' 

Small Business in Des Moines face a Cornucopia of Burdensome Regulations 

New York and New Jersey Ask for Relief' 

Wide Range Of Regulatory Issues Highlight New Jersey Roundtable 

Advocacy Hears From Small Businesses In Scranton PA 

Advocacy Hears From Poughkeepsie Small Businesses 

'Indicates summary article of roundtables in the region. All articles are are posted on Advocacy's website, https://advocacy.sba.gov. 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 23 
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Site Visit Input and Follow Up 

Table 4 contains a list of the biogs and articles that Advocacy staff members wrote as follow-ups to small business 

site visits. They describe the unique businesses and their owners, as well as their discussions of regulatory issues and 
obstacles. 

Table 4. What We Heard: Small Business Site Visit Recaps 

Date of 
Visit 

Location Company 

Note: Articles are are posted on Advocacy's website, https:1/advocacy.sba.gov. 

Title and Link 

Continued on next page. 
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Table 4 continued. What We Heard: Small Business Site Visit Recaps 

Date of 
Visit 

Location 

11/19/17 Gloucester, MA 

3/15/18 Waterloo.WI 

3/16/18 Milwaukee, WI 

3/19/18 Galveston. TX 

3/19/18 San Antonio, TX 

6/5/18 Tampa, fl 

Company 

Crave Brothers Farm; Crave 
Brothers farmstead Cheese 
factory 

lakefront Brewery 

Concord Supply 

81Bay Brewing Co. 

Title and Link 

Advocacy Discusses Regulatory Challenges Facing fishermen During Visit With 
. ' . 

Wisconsin Dairy farmers Concerned With NAfTA Re-Negotiations 

let the Beer flow: A Milwaukeean Brewers Story of Domestic and International 
Growth 

Advocacy Staff learns About Role of NAFTA During Visit With Owners of Concord -

Ale in A Day's Work 

Note: Articles are are posted on Advocacy·s website, https://advocacy.sba.gov. Continued on next page. 
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Table 4 continued. What We Heard: Small Business Site Visit Recaps 

Date of 
Visit 

Location Company 

Note: Articles are are posted on Advocacy\ website. https://advocacy.sba.gov. 

Title and Link 

26 Progress Report on the Office of Advocacy's Regional Regulatory Reform Round/ables 
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Regulations Most Frequently Cited by Small Businesses 

Table 5 is a list of federal regulations that small businesses at roundtables complained about most often. Several dozen 
regulations are listed, although this is not an exhaustive list. 

Table 5. What Small Businesses Told Us: Regulations in Need of Reform 

Agency 

Affordable Care 
Act rules (various 

agencies) 

CFPB 

DCAA/fAR 

Regulation Identified by Small Businesses 

Various ACA Rules and the Cost of Health Care. Many ACA regulations are costly and burdensome for small entities. 
Businesses complain that they can·t afford costly health insurance for their employees. The voluminous paperwork 
associated with these rules is a costly burden as well. 

Mortgage Servicing. Small mortgage companies and title companies say this rule has changed the culture of their business. 
They now operate in fear of being fined by the Cf PB for even minor violations. Small businesses say the rule increases the 
cost for consumers, and the complexity and paperwork required to do a financial transaction is staggering. 

The Defense Contract Audit Agency's accounting requirements make it vef'/ difficult for small suppliers to be reimbursed. 
The federal procurement accounting requirements do not distinguish between a very large contract and a small contract, 
hence the same amount of information is required for a small contract. There needs to be a simpler requirement for small 
contractors to go through the process. 

Payment for Onboard Observers Program. fishermen have had to pay up to $700 for the cost of an observer on their small 
DOC/NOAA boat plus travel costs. which frequently can exceed the value of the catch on the voyage. This regulatory burden is financially 

devastating for small boat ground fishermen throughout coastal New England. 

\':'.; l~-~lt 't~~,iosl ~!.t~m/roaM:alfitb 111~ .• ~~a.etii~gRepittmvnt o! 
:elife11~e · · · · · · · 

DOI 
USDA forest Service 

SBA 

Harvest Sales on Federal lands/Timber Set-aside Rule. Small timber mills are being bought out or going out of business due 
to a lack of timber available to small businesses and the predatory nature of large corporations in the bidding process. They 
also complain that the federal government takes so long to permit logging after a fire. that such salvage t'rmber becomes 
unusable. Salvage timber is most often harvested by small businesses. Small businesses want a specific set-aside program 
for small business, they want agencies to explore stewardship options, and they have presented possible alternatives to 
consider. 

~glfis,4m~-~ o~~lll_ll!lo!>~sia~s !ra ll!th1' c~,sidlll'!~ _w~&n l!fa!flCY_i~ ~tj)iJiall~i 111~ . · 
1aipatt!~anb11.dewastlt1~g. · · · .. · · · · . , . ;. · . <., ··.· .• .' .. · 

Note: Appendix G contains the formal titles and citations of regulations mentioned in this report. Continued on next page. 
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Table 5 continued. What Small Businesses Told Us: Regulations in Need of Reform 

Agency 

DOJ 

OOl/OHS 

DOl 

DOl/OSHA 

DOl/OSHA 

DOl/OSHA 

DOT/FAA 

Regulation Identified by Small Businesses 

Title Ill of the ADA as applied to Passenger Vessels. Small U.S. flagged passenger vessel operators have said that they have 
difficulty understanding and complying with existing regulations implementing the Americans with Disabilities Act. Small 
businesses are concerned as to how the DOJ might apply Access Board Guidelines to passenger vessels. which are almost 
exclusively small businesses. 

H-1 B Visas. The H-1 B visa program allows U.S. companies to hire foreign workers in fields such as science. engineering. and 
information technology. Small businesses are very concerned that H-1 B visas will become harder to get. They are hoping 

of visas will still be available as these rules are revised. 

Minimum Wage. Small businesses have stated that the compliance costs of this rule will have disproportionate impacts on 
them. Many are concerned that these increases will make them much less competitive in their industries. making the rule 
overly burdensome. 

Telecommunication Towers. Small businesses that construct or maintain telecommunications towers or install and maintain 
equipment on them want OSHA to adopt an industry consensus standard for this work. However. they fear that OSHA will go 
further and enact burdensome regulations. 

Crystalline Silica. Small foundries and those in the construction industry stated that the lower permissible exposure limit is 
not feasible, and as a result, the rule is too costly. 

Process Safety Management. Small businesses are concerned that the agency will move forward with requiring unnecessary 
independent third-party audits and other burdensome provisions. They are also concerned that OSHA will apply the rule to 

Drones-Small Unmanned Aircraft System IUASI. Small businesses state that the current rule requiring operators to keep the 
aircraft within visual lines-of-sight and fly no higher than 400 feet are too restrictive. These rules prohibit using drones for 
beneficial purposes. such as inspecting facilities. 

Note: Appendix G contains the formal titles and citations of regulations mentioned in this report. Continued on next page. 
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Table 5 continued. What Small Businesses Told Us: Regulations in Need of Reform 

OOT/FMCSA 

EPA 

EPA 

EPA 

EPA. CORPS 

GSA 

Hours of Service. Many small businesses say the rule needs more flexibility or needs to be removed. Small trucking 
companies describe scenarios in which the rule increases risk instead of reducing it. 

lead Renovation. Repair Program llRRPI. Small home builders say this rule has imposed hundreds of millions of dollars in 
costs for building renovations including recordkeeping and reporting. 

EPA Oil and Gas Production: New Source Performance Requirements. EPA has established requirements on small oil and gas 
well and distribution facilities that reduce emissions of volatile organic compounds and methane. The agency is exploring 
alternatives that would exempt small production sites from some costly requirements and lower the frequency of leak 
monitoring for well and distribution sites. 

Stormwater Permits-Multi-Sector General Permit. The one-size-fits-all approach does not work for small businesses. 
Construction companies take issue with the mandatory online reporting of pollution plans. which would end up with stale 
data and result in additional unnecessary fines. 

Definition of Waters of the United States IWO!USI. In 1015. EPA finalized a new definition of WOTUS. later that year. the 
rule was stayed by the federal courts. Small businesses stated that the rule was too broad and would have been costly and 
burdensome to comply with. Small businesses want the definition of "navigable waters" to be reviewed. The rule is now being 
redeveloped by EPA. 

Small business owners feel that the System for Award Management ISAMI contains unnecessary requirements for 
information that is not related to their businesses. 

Note: Appendix G contains the formal titles and citations of regulations mentioned in this report Continued on next page. 
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Table 5 continued. What Small Businesses Told Us: Regulations in Need of Reform 

Agency 

HHS/FDA 

SBA 

SEC 

Regulation Identified by Small Businesses 

food Safety Regulations. FSMA. This rule will result in an unnecessary increase in paperwork and more burden for small 
food manufacturers and suppliers. Small manufacturers say it will have a drastic impact on their packaging. processing. and 
labeling requirements. adding unnecessary delays. 

Business Certification Process. Small businesses identified a need for a unified certification process for women-owned small 
businessess IWOSBI. businesses located in HUBZones. small disadvantaged businesses ISDBI. and service-disabled veteran 
contractors 

Regulation 0. This regulation against general solicitation and advertising prohibits security issuers and startups from pitching 
investment opportunities to those who are not accredited investors. potentially preventing small businesses from access to 
important sources of capital. 

Note: Appendix G contains the formal titles and citations of regulations mentioned in this report 

Agency Abbreviations 
CFPB Consumer financial Protection Bureau FCC federal Communications Commission 
CORPS U.S. Army Corps of Engineers FDA Food and Drug Administration 
OCAA Defense Contract Audit Agency FMCSA federal Motor Carrier Safety Administration 
OHS Department of Homeland Security FWS Fish and Wildlife Service 
DOC Department of Commerce GSA General Services Administration 
000 Department of Defense HHS Department of Health and Human Services 
DOI Department of Interior IRS Internal Revenue Service 
OOJ Department of Justice NOAA National Oceanic and Atmospheric Administration 
DOL Department of labor OSHA Occupational Safety and Health Administration 
DOT Department of Transportation SBA Small Business Administration 
EPA Environmental Protection Agency SEC Securities and Exchange Commission 
FAA federal Aviation Administration TREASURY Department of Treasury 
FAR federal Acquisition Regulation 
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' Advocacy's Action Plan: Follow-Up with 

Federal Agencies and Progress Reports 

The Office of Advocacy was created by Congress in 197 6 as an independent voice for small business within the 
federal government. When Executive Orders 13771 and 13777 launched the era of federal emphasis on deregulation, 
Advocacy set out with renewed purpose to communicate small businesses' priorities for regulatory reform. 

Advocacy's extensive national outreach has produced 
detailed complaints about the excessive costs and 
difficulties of small business compliance with numer­
ous federal rules. Advocacy has acted on this informa­
tion in a concerted fashion: communicating with the 
head of each agency head and their regulatory reform 
officer, and conveying information in numerous ways 
to each agency's rule writing officials. Through one-

on-one phone calls and meetings, teleconferences, 
webinars, and small business meetings, Advocacy's 
attorneys are diligently pursuing needed reforms. This 
engagement process has begun to yield results. 

This section presents Advocacy's follow-up efforts 
with federal agencies, as well as instances of regulatory 
reform progress made so far. 

'What we want is for !he government to get out of !he way, let us do our 
thing and produce. The cumbersome im1olvement of the government in 
our business does more harm than good." 

'-A small steel parts manufacturer in Michigan 
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Formal Communications With Federal Agencies on Behalf of Small Business 

Soon after the Regional Regulatory Reform Round tables began, Advocacy started providing feedback to the federal 
agencies responsible for the rules with the highest number of complaints. In IS letters to the heads of regulatory agen­
cies,Advocacy enumerated the small business concerns and suggested fixes for specific rules. 

In fall 2018, Advocacy sent 11 additional follow-up letters. All of these letters are publicly available on Advocacy's regu­
latory reform website, http://advocacy.sba.gov/regulation/regulatory-reform. Table 6 contains a list of these 26 letters. 
A sample of one of these letters is also reproduced in Appendix D. 

Table 6. Formal Letters to Agency Heads and Regulatory Reform Officers 

Agency and Link 

Environmental Protection 

~ 

Small Business 
Administration 

Date 

9/29/17 

10/4/17 

Issues Raised 

2017 

Chemical regulations: lead paint rule: land disposal and management regulations: Toxic Release 
Inventory, issues with the Clean Air Act and Clean Water Act. waters of the U.S. rule. 

Title Ill of the Americans with Disabilities Act regarding public accommodations: Title Ill of the ADA as 
applied to passenger vessels. 

System for Award Management. eligibility of HUBZone status to accommodate a partial overseas 
10/13/17 workforce, and single certification process for women-owned small business, HUBZone businesses, 

small disadvantaged businesses, and service-disabled veteran contractors. 

Note: letters are are posted on Advocacy·s website, https://advocacy.sba.gov. Continued on next page. 
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Table 6 continued. Formal Letters to Agency Heads and Regulatory Reform Officers 

Agency and Link 

Department of 
Transportation 

Department of the 
Treasury 

Oepartmentof Education 

Date Issues Raised 

Design and production approvals from the federal Aviation Administration; Compliance, Safety, 
10/11/17 Accountability and Safety Measurement System; and Electronic Logging Devices. Conflicting and 

confusing federal Railroad Administration rules. 

10/17/18 

10/11/18 

10/18/18 

2018 

Energy efficiency standards; Energy Star programming; Federal Energy Regulatory Commission oversight 
and proposed rule on distributed energy resources; energy efficiency process rule. 

Contradictory form I 099-C instructions; the disclosure of preparer information for form 5500; repeal of 
duplicative and burdensome Treasury regulation § 1.401 [al-5l bl. the "Top 15" rule; update instructions 
to Form 5330 clarifying that the late deposit of 403[bl plan deferrals is not subject to an excise tax; 
expanding self-correction options for participant loan failures in the IRS Employee Plans Compliance 
Resolution System [EPCRSI. 

Progress on the Gainful Employment regulation. Regarding the agency's proposed rulemaking on 
Institutional Accountability/Borrower Defenses to Repayment. Advocacy recommends that the agency 
publish a supplemental certification with a valid factual basis showing no significant impact on small 
entities, or else publish an initial regulatory flexibility analysis. 

National Organics Program: concerns with requirements for personal care products; fraudulent labeling of 
Department of Agriculture 11/07/18 imported goods and liability connected to them. High costs of the electronic animal ID program for small 

entities. Changes needed to modernize crop insurance program. 
Note: Letters are are posted on Advocacy·s website. https://advocacy.sba.gov. Continued on next page. 
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Table 6 continued. Formal Letters to Agency Heads and Regulatory Reform Officers 

Agency and Link Date Issues Raised 

Shortages. high costs. and slow processing times of H-1 B visas (science. engineering and IT workers): 
Department of Homeland 

Security 
11/16/18 

H-2A visas (temporary agricultural workers!: and H-1B visas (temporary non-agricultural workers]. Coast 
Guard vessel safety and security plans are designed for large complex operations and impose outsize 
burdens on small entities. 

Note: Letters are are posted on Advocacy's website. https://advocacy.sba.gov. 

Staff level Regulatory Reform Follow-Up 

In addition to these letters, Advocacy's regulatory 

staff continue to have meetings, conference calls, and 
detailed discussions with federal regulatory officials. 

Advocacy presents small business feedback from the 

various roundtables and works with the agencies on 

potential solutions and burden reductions as their 

Regulatory Reform Task Forces are making decisions. 

These contacts help Advocacy amplify the voice of the 
small businesses who have participated in Regional 

Regulatory Reform activities. 

Small Business Regulatory Progress Reports 

In the 16 months since Advocacy launched its nation­
wide regulatory reform effort, there have already been 

developments that have resulted in burden reduction 
and cost savings for small businesses. The following 
section describes some examples of progress toward re­

form. These include improvements on rules discussed 

during Advocacy's current regulatory reform efforts, 

as well as progress on rules that small businesses had 

brought to Advocacy's attention previously.1 

J Please note that these descriptions were current as of November 2018. 
Append/¥ G contains the formal names of regulations and citations. 

1. Consumer financial Protection Bureau-
Home Mortgage Disclosure Act 

The Consumer Financial Protection Bureau's Home 

Mortgage Disclosure Act rule requires small businesses 
to collect a significant amount of data. Small lenders 

have told Advocacy that the number of data points that 

need to be collected make the rule burdensome. Advo­
cacy met with CFPB to discuss the issue and submitted 

a letter detailing the small business concerns. 

On September 13, 2017, the CFPB issued a temporary 

amendment to the rule. It exempts financial institu­

tions that originate between 100 and 499 open-end 
lines of credit in either of the two preceding calendar 
years from the requirement to collect, report, and dis­

close data on open-end lines of credit. The exemption 

lasts until June 30, 2020. 

2. Consumer financial Protection Bureau-
Payday, Tille, and Certain High-Cost Installment Loans 

Small businesses have complained to Advocacy that 

the Consumer Financial Protection Bureau's Payday 

Lending Rule restricts how small dollar lenders can 

lend money and that it will force them out of business. 
Advocacy was very active in this rulemaking. Advocacy 

participated in the agency's small business review panel 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Round/ab/es 
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preceding the rulemaking. Advocacy later submitted 
comments asking the agency to consider the potential 
effects of the regulation on small entities. In fanuary 

2018, the CFPB announced that it wonld reconsider the 
rulemaking. 

3. Department of Commerce/National Oceanic and 
Atmospheric Administration--
Magnuson National Standard Number 2 

Magnuson National Standard Number 2 states that 

"Conservation aud management measures shall be 

based upon the best scientific information available." 

The fishing industry is concerned that there are flaws 

in the science that the agency uses to regulate the 
industry. Fishermen attending Advocacy's roundta­

ble expressed these concerns. Advocacy contacted the 

Department of Commerce about the issue and obtained 

an explanation for the industry. 

4. Department of Commerce/ National Oceanic and 
Atmospheric Administration-
Payment for Onboard Monitors !or the Fishing Industry 

This rule requires fishers to have an onboard observer 

when they are at sea. In the past, the federal govern­

ment paid for the observers. In recent years, the fishers 

were required to pay for the observers. Small fishing 

operations, especially in New England, have told 

Advocacy about their concerns with this regulation. 

In March 2018, a legislative change allowed for the 

onboard monitoring program to be fully funded by the 

National Oceanic and Atmospheric Administration, 

relieving small businesses of this cost. 

5. Department of Health and Human Services/Centers for 
Medicare and Medicaid Services-
lCD-9-CM Compliant Codes for Inpatient Rehabilitation 
Facilities; 60 Percent Rule 

The Centers for Medicare and Medicaid Services is 

transitioning from ICD-9 Medicare billing codes to 

ICD-10. The agency believes this will result in much 

greater specificity and clinical information, improved 

ability to measure health care services, and decreased 

need to include supporting documentation with 
claims.Attendees at Advocacy's regional round tables, 

and stakeholders that submitted written regulatory 

reform comments to Advocacy, requested that CMS 

restore certain ICD-9 codes because some codes were 
inadvertently elimiuated during the transition to ICD-

10. This has resulted in payment penalties for late-pa­
tient assessment submissions. 

Advocacy has been following this issue for years. In fact 
the office filed a public comment letter on November 3, 

2003, when CMS published the 7 5 percent rule affect­

ing inpatient rehabilitation facilities, asking that CMS 

reduce the regulatory burden associated with the use 

of reimbursement codes. Recently, Advocacy com­

municated the stakeholders' ICD-9 regulatory reform 

suggestions to CMS. In the 2018 inpatient rehabilita­

tion facility prospective payment system rule, CMS 

reversed certain ICD-1 O diagnosis codes and removed 

a 25 percent payment penalty for late-patient assess­

ment submissions. These changes provide the relief 

requested by the stakeholders in this situation. 

6. Department of Interior/Bureau of land Management­
Hydrautic Fracturing Regulations 

On March 26, 2015, the Bureau of Land Management 
published a final rule entitled, "Oil and Gas; Hydrau­

lic Fracturing on Federal and Indian Lands." The rule 

established new requirements for operator planning, 

drilling plans, surface use plans, enhanced record keep­
ing requirements, and operational requirements. 

Manufacturers and builders complained that states 

have long been the primary regulators of hydraulic 

fracturing and should remain in that role. They were 

concerned that federal regulations could harm any 

potential gains resulting from increased exploration 
of shale oil and gas. They believed that where there is 

a perceived deficiency in any one state's regulatory 
mechanisms, the federal government should work with 
the state to fill in the gap ratherthan imposing one­

size-fits·all federal rules on states where no deficiency 

exists. 

On December 29, 2017, BLM published a final rule 

rescinding the 2015 BLM rule. Titls final rule effective­

ly eliminates the bnrden described by stakeholders and 

provides for consistency and clarity on the state-feder­

al issue. 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Round/ab/es 35 
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7. Department of Interior/Fish and Wildlife Service­
Mitigation Policy 

On November 21, 2016, the Fish and Wildlife Service 
published an update to its Mitigation Policy, which 

guides its recommendations on mitigating the ad­
verse impacts of land and water developments on fish, 

wildlife, plants, and their habitats. The 2016 policy 

set a goal of net benefit for natural resonrces, or at a 

minimum, no net loss. The agency stated that it would 
apply a landscape-scale approach to mitigation that was 

to serve as an umbrella policy under which the agency 

could issue more detailed guidance directing various 

activities in the future. 

Small entities stated that the new policy would increase 

costs and limit their ability to start, expand, and oper­

ate their businesses due to costly permitting and new 

mitigation requirements. They stated that the guid­
ance added more confusion, and that the agency should 

instead withdraw it in favor of guidance that clarifies 

specific guidelines for conservation plans, streamlines 

the process, and does away with the untenable goal of 

no-net-loss for natural resources. 

In response to various executive orders on November 

6, 2017, the agency requested public comment on this 

and other mitigation policies. Advocacy held a webinar 
with the agency to encourage specific small business 

feedback on December 12, 2017. Afterreviewing the 

public comments, the agency announced on July 30, 

2018, that it would be withdrawing this policy, thus 
restoring previous agency guidance and removing the 

untenable goals for small businesses. 

8. Department of Interior/Fish and Wildlife Service­
Endangered and Threatened Wildlife and Plants; 
Endangered Species Act Compensatory Mitigation Policy 

On December 27, 2016, the Fish and Wildlife Service 
published a policy on compensatory mitigation under 
the Endangered Species Act. The policy was a shift 

from the project-by-project basis that the industry was 

used to, to a "landscape scale" approach to implement· 

ing mitigation. The rule covered permittee-responsible 

mitigation, conservation banking, in-lieu fee pro­

grams, and other third-party mitigation mechanisms. 

It also stressed the need to hold all compensatory 
mitigation mechanisms to equivalent and effective 

standards. Furthermore, the agency shifted to a goal of 
net-benefits and/or no-net-loss for natural resources. 

Small entities stated the rule made it much more 

difficult to start, expand, and otherwise operate their 
businesses due to costly 1nitigation requirements, and 
furthermore that it made the policy confusing, and 

inconsistent with other mitigation standards. 

In response to various executive orders1 the agency re­
quested public comment on this and other mitigation 

policies on November 6, 2017. Advocacy held a webinar 

with the agency to encourage specific small business 

feedback on December 12, 2017. After reviewing the 

public comments, the agency announced on July 30, 
2018 that it would be withdrawing tllis policy, thus 

restoring previous agency guidance and removing the 

untenable goals for small businesses. 

9. Department of Interior-
Moratorium on leasing of Federal Coal 

In January 2016, the Department of Interior an­

nounced a moratorium on the leasing of coal on federal 
lands while it considered updates to the federal govern­

ment's coal leasing process. The moratorium prohib~ 
ited leasing on federal lands by small power plants, 

industries that service coal plants, small utility com­

panies and municipalities, and those manufacturing 

plants that rely on coal to power their facilities. 

On March 29, 2017, the moratorium was revoked by 

DO I's Secretarial Order number 3338. This increased 

the potential for small businesses to enter the market 

and allowed those already in the market to remain 
competitive. 

10. Department of Interior-
Consolidated Federal Oil & Gas and federal & Indian Coal 
Valuation 

In July 2016, the Department oflnteriorpublished 

a final rule allowing its Office of Natural Resource 

Revenue to change a payer's calculations of value and 

deductions, and establishing inappropriate limits on 

deductions, including elimination of significant de­

duction for subsea transportation of product. This val­

uation structure was burdensome on small coal plants, 

gas plants, and the industries that service them. Small 

36 Progress Report on the Office of Advocacy's Regional Regulatory Reform Round/ables 
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entities felt that it established inappropriate limits on 

deductions. The final rule was repealed on August 7, 

2017, reducing costs and regulatory burdens for small 

businesses. 

11. Department of labor­
Companion Care Rule 

In 2015, the Department of Labor changed the com­

panion-care services exemption to minimum wage and 
overtime requirements under the Fair Labor Standards 

Act, limiting the use of this exemption to those em­

ployed by the family or household using those services. 

Under this rule, home care agencies providing these 

services were required to pay minimum wage and over­
time to their workers. Small businesses across the coun­

try told Advocacy that these changes would devastate 

their businesses, and reported business losses in general 

hourly services. The rule made it almost impossible for 

small home care companies to provide live-in care. 

In 2018,Advocacy facilitated meetings between DOL 

and small business representatives from the Private 
Care Association and the National Association for 

Home Care and Hospice. These organizations sought to 

repeal the 2015 final regulations. In addition, the Pri­

vate Care Association asked DOL to provide guidance 

stating that registries are not employers under FLSA 

and subject to these requirements. (These registries are 

companies that facilitate matches between clients and 

caregivers.) On July 13, 2018, DOL issued Field Assis­

tance Bulletin No. 2018-4, which reaffirmed DOI:s po­

sition that registries are typically not employers under 

the FLSA This document provided specific examples of 
common registry business practices that may establish 

the existence of an employment relationship under the 

FLSA 

12. Department of labor-
Definition of Independent Contractor 

In 2015, the Department of Labor issued a guidance 

document narrowing the definition of an independent 

contractor and expanding the number of employees 

subject to the Fair Labor Standards Act's require­

ments, including overtime. Small businesses expressed 

concern with this guidance document, stating it was 
costly and burdensome. Advocacy communicated these 

concerns to DO Lin meetings on regulatory reform. On 

June 7, 2017, DOL withdrew this guidance document. 

13. Department of labor­
Definition of Joint Employer 

In 2016, the Department of Labor issued an Adminis­

trator's Interpretation, which established an expanded 

definition of joint employment between two compa­

nies who determine the working conditions of employ­

ees under the Fair Labor Standards Act (FLSA) and the 

Migrant and Seasonal Agricultural Worker Protection 

Act (MSPA). Small businesses expressed concern with 

the interpretation, as it classified many more business­

es as joint employers who were subject to enforcement 

actions on overtime and other F1.SA requirements. 
Advocacy communicated these concerns to DO Lin 

meetings on regulatory reform. On June 7, 2017, DOL 

withdrew this guidance document. 

14. Department of labor-
Minimum Wage for Federal Contractors 

The minimum wage for federal contractors and sub­

contractors was raised to $10.10 per hour as a result of 

Executive Order 13658 and a rule issued by the Depart­

ment of Labor. The rule also affected individuals with 

federal contracts in connection to leases on federal 

property, lands, and military installations, including 

restaurants, retail enterprises, and outdoor recreation­
al companies. Advocacy wrote a comment letter on the 

rule when it was proposed. In 2018, small businesses 

in the outdoor recreation industry expressed concern 
with this rule, which required them to pay higher wages 
and overtime to workers who often lead weeklong 

backpacking trips in national parks. Advocacy set up a 

meeting with DO Land stakeholders in the outdoor rec­

reation industry to discuss possible regulatory reforms. 

On May 25, 2018, the Trump Administration issued 

Executive Order 13838, which created an exemption to 

the wage requirements for recreational services on fed­

eral lands. The exempted seasonal recreational services 

include river running, hunting, fishing, horseback rid­
ing, camping, mountaineering activities, recreational 
ski services, and youth camps. On September 26, 2018, 

DOL released a final rule implementing the E.0. 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 37 



154 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00160 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 1
17

 h
er

e 
37

79
8.

11
7

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

15. Dep't of labor/Occupational Safety and Health Admin­
Eleclronic Recordkeeping and Reporting of Workplace 
Injuries and Illnesses 

On May 12, 2016, the Occupational Safety and Health 

Administration issued a final rule requiring employers 
to submit injury and illness reports to OSHA elec­

tronically. OSHA stated that it planned to make this 

electronic information pnblically available throngh a 

dedicated website. (The rule is formally called "Improv­

ing Tracking of Workplace Injuries and Illnesses.") The 

rule also has anti-retaliation provisions that require 
reasonable reporting policies and purport to ban safety 

incentive programs and post-accident drug testing, 

Small businesses representatives have complained that 

various provisions of the rule are illegal, that making 
the data publicly available can create a false impression 

of a company's safety record, and it could jeopardize 

confidential business information. 

On July 30, 2018, OSHA published proposed changes to 

the rule("Tracking of Workplace Injuries and Illness­

es") that would eliminate the electronic submission of 

some of the information, but retain the requirement 

to submit summary data electronically. OSHA also 

sought comment on whether employers must include 

their employer identification number (ElN) in the 

data collection. This might enable the Bureau of Labor 
Statistics (BLS) to match OSHA-collected data with the 

BLS's Survey of Occupational Injury and Illness (SOI!) 

data, and could eliminate the need for employers to 
report injury and illness data to two agencies. 

Advocacy filed a public comment letter on the pro­

posed rule on September 27, 2018. Advocacy also 
attended OSHA's public hearing on the original pro· 
posed rule, has discussed this rule at several Advocacy 
roundtables, and attended various Executive Order 
12866 review meetings on the rule. 

16. Dep't of labor/Occupational Safety and Health Admin­
Occupational Exposure to Beryllium 

On January 9, 2017, the Occupational Safety and 

Health Administration issued its final rule lowering 

the permissible exposure limit (PEL) for occupational 

exposure to beryllium, a naturally occurring mineral 

that can cause-through contact or inhalation-beryl-

Hum sensitization, chronical beryllium disease, and 
possibly lung cancer. 

Attendees at Advocacy's roundtables raised this rule 

as a concern for their industries. They said that con­
struction and shipyards (except abrasive blasting) had 

not been represented in the Small Business Advocacy 
Review panel on beryllium in 2008 and should not have 

been included in the final beryllium rule. They felt that 

OSHA had insnfficient information about beryllium 

that occurs naturally in soil, stone, and other construc­
tion materials. The final rule is subject to ongoing 

litigation and negotiation. 

OSHA has extended the compliance date several times, 
and on June 27, 2017, it published a proposed rule that 
would revoke the ancillary provisions for the construc­

tion and shipyard sectors, but retain the new, stricter 
exposure standards for both sectors. OSHA stated that 

it will not enforce the final rule for shipyards and con­

struction without further notice while the rulemaking 
is pending. With respect to the final rule for general 

industry, OSHA has been negotiating with litigants and 

may propose to clarify revisions to that rule. 

Advocacy has participated in the rulemaking since 
its earliest stages in 2008, and the office filed public 

comments on the latest proposed deregulatory action 

for maritime and construction. 

17. Dep't of labor/Occupational Safety and Health Admin­
Occupational Exposure to Respirable Crystalline Silica 

On March 25, 2016, the Occupational Safety and 

Health Administration published its final rule on 
Occupational Exposure to Respirable Crystalline Silica. 
Respirable crystalline silica refers to very fine parti· 
des of sand that can become lodged deep in the lungs 

and can cause silicosis or lung cancer through long· 
term inhalation exposure. OSHA issued two separate 

standards: one for construction and one for general 

industry and maritime. Small business representa­
tives-particularly in the foundry and construction 

industries-complained that OSHA's new rule was not 

based on a demonstration of significant risk and that 
compliance with the rule was neither technically nor 

economically feasible. Small business representatives 

from the construction industry also complained that 

the standards put in place for dust control are not 

38 Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 
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workable and need substantial revision. Following pub­

lication of the final rule, several industry groups sued 

OSHA to overturn the rule; however, the U.S. Court of 
Appeals for the D.C. Circuit upheld the final rule and 

litigation has concluded. 

This issue has been brought up by attendees at several 

of Advocacy's Regional Regulatory Reform Round­

tables, and Advocacy filed public comments on the 

proposed rule. 

Advocacy has been continuously involved with this 

rulemaking since 2003. OSHA has now committed 
to providing industry with compliance assistance 

and agreed to work with the construction industry to 

improve the dust control methods (Table 1). The agency 

included a formal notification in its spring 2018 
Regulatory Agenda that it will publish a Request for 

Information on revising and expanding the range of 

control n1easures. 

18. Oep't of labor/Occupational Safety and Health Admin­
Safety Rules for Telecommunications Towers 

Small businesses at Advocacy's round tables have long 

brought up the issue of telecommunications towers. 

Small businesses in the telecommunication tower 

construction and maintenance industry would like 

the Occupational Safety and Health Administration 

to adopt industry consensus standards for communi­
cation tower safety, rather than developing a separate 

regulatory standard. They are concerned that OSHA 

will exceed industry standards and promulgate a rule 

that is unduly costly, burdensome, and conflicting. 

OSHA is considering the promulgation of worker safe­
ty regulations for the construction and maintenance of 
telecommunications towers, as well as the installation, 
maintenance, and replacement of equipment on or 
attached to them. While OSHA has indicated that it 

will focus primarily on telecommunication towers, the 

agency also plans to consider including other struc­

tures {e.g., buildings, rooftops, water towers, billboards, 

etc.) that have telecommunications equipment on or 

attached to them. 

OSHA convened a Small Business Advocacy Review 

panel for this rulemaking on August 15, 2018, follow­

ing several Advocacy roundtable meetings that includ-

ed presentations by the National Association of Tower 
Erectors (NA TE). The next steps are the completion of 

the panel report and possible publication of a proposed 

rule. 

19. Departments of labor and Homeland Security­
H-2B Visa Program 

The H-2B visa program allows employers facing a 

shortage of U.S workers to hire temporary foreign 

workers to complete non-agricultural jobs in seasonal 

businesses. At almost every Advocacy regional round­

table, small businesses have expressed concern with 
the statutory limit of 66,000 H-2B workers per year. In 

2018, both the Department of Labor and the Depart­

ment of Homeland Security received more applications 

than the 33,000 visas allowed in the first half of the 

year. As of March 2018, DOL had received applications 

for over 140,000 H-2B workers. Both DHS and DOL 

instituted a lottery process for these visas. 

In March 2018, President Trump signed into law a 

spending bill which included a provision that allows 

DHS in consultation with DOL to raise the number of 

H-2B visas from 66,000 cap by over 60,000 extra work­

ers. However, the agencies had to create rulemakings to 

approve these numbers. 

On April 14, 2018, Advocacy wrote a comment letter to 
DHS and DOL, recommending that the agencies autho­

rize this increase. In May 2018, DHS, in consultation 

with DOL, published a final rule creating a one-time 

increase in the number of H-2B visas, adding 15,000 

more visas and allowing more small businesses to take 

advantage of this program. 

20. Dept of Transportation/federal Aviation Administration­
Small Unmanned Aircraft Systems (Small Drones I 

On June 28, 2016, the Federal Aviation Administration 

issued a final rule allowing the commercial operation 

of small unmanned aircraft systems (small UAS or 

drones) in the National Airspace System (NAS). The 

rule addressed the operation of small UAS and the 

certification of remote pilots. 

Small DAS-defined as weighing less than 55 pounds­

have tremendous potential commercial applications 
and benefits, including crop monitoring and inspec-

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 39 
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tion; power-line and pipeline inspection: con8truction, 

tower, and antenna inspections; search and trsrue 

operations; bridge inspections; aerial surveying and 
photography; and medical and supply d.elivNy. 'I11e 

final nlle, however, placed signifirant operational 

limitations on small UJ\S operations, including a \>"i!:ual 

line+of-sightlimit, a prohibition on nighttime flight, 

a 400··foot altitude limit, a 100 mph maximum speed, 

and a b:m on flights from a moving v1:-_hicle or over 

people. 

'In.is is~ue has been discussed by small busines.::-es:;1.t 

a number of Advocacfs regional roundtables. Small 

business(~s-·particularly in the agricultural1 construe 

tion, and land surveying/mapping industries-can pro, 

vide rca1wnable protection from a falling drone. They 

frel that the operational limit•- particularly the visual 

line-of-sight limit-·are prohibiting many innovative 

and beneficial services thc•ywonld like to prnvide. 

Advocacy ha, attended numerous FAA stakeholder 

meetings on thi, issue, hosted a small busineis round· 

table on the original proposed rule, and filed public 

comments on the original proposed rule. FAA has 

announced its plans. to is3uc a proposed ruk. to allow 

for lhe operation of ,mall UAS over people in certain 

circumstances. FAA's draft proposed rolt is under 

review at 0MB. 

21. Department of !reasury. \i7tcrnat 
Estate Valuation 

OnAngust41 2016, the Internal Revenue ServiG~ 

published a notice of proposed rulemaking conct'tning 

{'\otate, gift, and g.:!ll('ration-·skipping tuns for taxei and 

restrictions on liquidation of an interes:t. 11w notice 

included the elimination of most of the valuation dis+ 

counts for businei:..es operating under section 2704(h). 

The- current la,, permits certain discounts for lack of 

control (minority intcrcgts) and bck of m;'lrketability 

that are commonly applied to lower the value of trans­

ferred interests for gift, estate, and g~ncration •Skip, 

ping tax purposes. On November l. 2016, Advocacy 

submitted a public t.:omment letter conveying smaH 

businej~ concerns about the estat('valua.tion proposal. 

Small business stakeholders indicsted to Adv0cary tlut 

the _proposed regulations would be ~,Kh .t large depar~ 

ture from current IRS policy and industry practice 

that expen5ive new business valuations would need to 

be completed tor closely held lmsincsses. Even more 

problcmatk for srnall businesi owners, by eliminating 

v.i.luation discounts, the proposed regulations would 

negatively affect succession planning for many small 

bnsines;:;c~. Ai an example, the proposed regulations 

would result in highel' t.~statc taxes on small family 

husinrs~cs, possibly forcing them to either liquidate 

the business or se1l large or controlling intereit::: to 

non .family member,. 

On October 4 1 2017, the Department of Treasury .111-

nounced recommended actions to withdraw, partially 

rrvoke, or revise eight regulations identified as posing 

an undue burden on taxpayers, which included with­

drawing the proposed regulations under section 2704 

that-would have ellminatt~d valuationdi~counts. 

n 
Acddental Relaase Pmention Requirements: Risk 
Management P1ograms under the Cle1111 Air Act 

On January I :J, 2017, the Environmental Protection 

Agency revised its Risk Management Plan under tbe 

Cl ran Air Act '¥1'ith new requirements for facilities that 

store hazardous chemkali. This rule affects hundreds 

of small manufacturers. Small facilities thatu.se and 

handle chemicals are concerned that some of the rute'a 

requirementi add unnece~t-ary burdens and substantial 

costs without improving safety. Indu~try members sub 

mitted a petition to amend the new rule in June 2017. 

Aclvocacy has engaged with the agency on behalf of the 

small entities. EPA published a proposed rule to address 

the small busiuess concerns on May 30, 2018. lnJune 

201R, EPA pmtponed the effective date of therurrcnt 

rnk until f\,brnary '.lOl 9. If the proposed changes are 

finalized, sma!J busiues8es: would. avoid significant 

costs, 

23, Pt(itediGi: 1i[f€ilCy--

Airbag ,eg•:\atory Status 1Jnde1 RCRA 

According to EPA, some undeployed airbag roodulei 

and airbag inflators are com:ictercd hazardou~ waite 

under the Resource Conservation and Recovery Act 

{RCRA) due to their reactive :lnd ignitable characteris­

tics. As such, they are subject to EPA's permit require­

ments regarding the treatment, storage and dispoial 

of hazardous waste. According to EPA, the dtploymcnt 

1,0 Prog,ess Report on the Office of Allvocacy's Regional Regulatory Reform Roundtables 
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of the airbag removes the reactivity .and ignitability 

characteristics. 

Defective or recalled airbags that have been removed 

from vehicles present problems under RCRA. Small 

businesses expressed confusion and frustration with 

EPA'i. position. AdvO(·acy has engaged with tlw agency 
to address the small business concerns with the treat­

ment of airbags under RCRA. On July 19, 2018, EPA 

issued a memorandum providing clarific,1.tion on the 

regulatory ,tatus ofundeployedairbag modules and in­

tlator:.. Also, in the me1norandum, EPA contemplated a 

future rulemaking to exempt discarded air hag mod 

ules and airbag inflator::i from some RCRJ\ regulatory 

requirements under CC'rtain ronditions. 

Advocacy anticipates working with EPA on the poten­

tial rulemaking to further a<ldre-gs •mall business issnes 

rcg.trding defrctive or recalled airbags. 

24. ~ni,;rnrnrent3l Protection Agensy~ 
Oispos;l of Coal Combustion Residuals 

On April 17, 2015, the Environmental Protection 

Agency published a final rul• to regulate the disposal 

of coal combustion re;iduals (CCR) as solid waste under 

subtitle D of the Resource Conserv:..1.tion JJ.ld Rc<.:ovfry 
Act. Small coal-fired power plants are concerned tlrnt 

the rulf'i deadlines. require them to make irreversible 

decision, based on standards tbat may not be final. For 

example, under the existing regulationt, some fadlitks 
will be required to close their coal ash impoundnwnts 

(pond:.; containing coal ash), yet these may 1at-er be 
eligible for fltxibilities vfa an approved state permit 

progrnm. 

Advocacy hasworktid with EPA on th.is issue. On March 
15, 2018, EPA proposed a rulemaking to address some 

of the ,mall business tonc~rns in duding reducing the 

scope of the required closure~. Advocacy imbmittC'd a 
comment letter to urge the agency to align the compli­

ance deadlines with the anticipated. reconsiderations 

of the rule'i provisions and to provide any flexibili-

ties that would be available in a sl,tte permit program 

under the self-implementing rule. On July :m, 'J0!8, 

the agmcy finalized part of its proposed rule. The final 

rnle provides regulated entities flexibility with regard 

to complying with pcrformanc<' standards and allow('d 

the additional tin1e for compliance. As a res.ult, ~mall 

businesses will avoid significant CCR unitdosure costs. 

25. r nv;:cnrnc:1tal Protect\Ll11 .A~ency·-­
Once-ln, Always-In 

Under the Clean Air Act. the Environmental Protec 

tion J\gency rt•gulute,::: the cmission.s of hazardous air 

pollutants (llAPs) from industrial sources. Generally, 

EPA impo~ei the most stringent requirements; on ma­
jor sources a.nd ks.!! stringent requirements on s:maller 

emitt('rs, known as area sourcc5c. Many small businesses 
are da~sificd as major source~, and under a 20-year-old 

EPA policy known as •once-in always~in," a bm.,incss has 
been unable to redun~ its emissions and be reclassified 

Small bminesse, have romplained that this policy 

impose-s significant costs while discouraging innova­
tion and investment that could reduce air en1i.sions. 

Small business repre5entativcs raised this as a problem 
in the SBREFA p«nels for the Mercury and Air Toxics 

Rule and the Briel; Industry Hazardous Air Pollutant, 

Rule, as well as in recent Advocacy regulatory reform 

roundtables, 

On January 2S, 20 l8, EPA reversed the policy. EPA 

expects to codify the policy change in a rulemaking 

in the near future, Small businesses will benefit from 

this change slowly, as t.hcy implement changes to their 

industrial processes to lower their uncontrolled emis­

sions below the major wurce threshold. 

16. 
Pesticide;;; Auritultural Wei'ker Protection Stand;:1rd 
~•~viSio"s 

'T11c FJwironmental Protection Agency finalized 

updates and revisions to its existing worker protection 

n~gulation for pesticides on November 2, 2015. 

Small businessJ?s expHs:':cd concerns with the rule's 

minimum ag<.' require1nent stating that it will reduc<' 

workforce in some ,states, particularly on small farms. 
They are .tlso concerned with EPA's designated repre· 

sentative requirNneut explaining that the rule lacks 

a verification method for I.he designated represma· 

tivc and does not provide any restrictions on how the 

information will be used. Morocver, small husinesse• 

Progress Report on the Office of Ad~ocacy's !regional Regulatory !reform Round/ab/es 
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are also concerned that the requirement for agrlcul 

tural rmployen., which requires employers to keep 

workers and other persons out of certain areas defined 

as application exclusion zones during pesticide applica 
tiou, does not indude clarity on how the ru1e would be 

rnforced. 

Actvocacypreviously engaged with the agency during 
the rulemakingproces$. On December 21, 2017, EPA 

announced that it initiated a rulemaking process to re 

vise certain requirements in the final rnk On June 18. 
2018, EPA submitted a proposed rule to 0MB, where it 

is under review. 

27. bNironrnental Pancction Agency-
Pesticides; Certification of Pesticide Appilcaton; 

The Environmental Protection Agency finalized 

updates to its existing rc•gulation concerning the cer­

tifkation of applicators of restricted use pestiddes on 

January 4. 2017. 

Small busineMes expressed concerns with the ruJc'g 
minimum age requirement stating that not all staltis 

have a required minim-um age of 18 and that it wm 
require states to enact legislation to <.::amply with the 

new federal requirement. 11:iey also added that this will 
reduct' the workforce in some states, with particular 

impact on small farms. 

Advocacy has engaged with the agency to revise or 
eliminate the minimum age requirement) leaving it up 

to the stale>. On December 19, 2017, EPA :mnounced 

that it initiated a rulemaking process to revise the 

minimum age requirements in the final rule. More 
rec~ntly, on June 18, 2018, EPA s:utnuittcd a proposed 

ruletoOMR 

28. lr,vi:0nr:iental erntection Agere; 
Steam Electric Elflumit Limitation Guideli1rns (ELG! 

The Steam Electric Effluent Limitation Guidelines 

affect hundred, of coal-fired power plants that arc 

required to upgrade their units to address water po}., 

lution. Small busineises have raised. t11is issue as a big 

concern. 

In April 2017 Advocacy submitted a regulatory peti­

tion to the Environmental ProtectionAgenry,a.sking 

it to reduce the stringency of the reqnin..'menL~ for 

small plants whose compliance costs would be very 

high compared wilh the pollution reduction achieved. 

EPA grantE'd the petition in.April 2018. It subsequently 

extended the complianC""e deadlines for the rule while 

it reconsiJ.ers the rule requirements. Rnie revisions 

could save small finm: hundreds of millions of dollars 

in arn1ual cost 8. 

2t r1!Vi ui;,;1ent8l P1otr.d1on i\fJcncy.··· 
Small Busines:; Sue Standards, fees Hule 

111e Environmental Protection Agency has discretion 
to define ~mall businc~ses for the purpose of collecting 

fees and providing ex.emptions from rccordkecping 

requin?ments undC'r the Toxk Substance Control Act 

(TSCA). These definitions ,lo not match the indus­

try-based small business standards es.tablfahe<l by the 

Small Ilnsines, Admiui.ir <1tion (SBA) that are used by 

most frderal agencies. 

Small businesses expressed concerns ahout inconsis­

tent :,;mall business definition~ among federal agen­

dt'S. Specifirally.~man businesses noted that F.PA'~ 

definition for small manufacturers under TSCA was 

outdated and did not capture small busineises as they 

exist today. 

Advocacy engaged witb the EPA and SBA to revise 
EPA's small business. size standards under TSCA. On 

September 27, 20 l S, EPA signed it, final rule on the 

fee collecting rnk under TSCA The rule established a 

fee sdwduk for a business that is requirrd to sulnnit 

information to EPA under several sections ofTSCA. 

ln this rule, EPA revised its small business definition 

to align with the SBA1s sm,111 busineis itandard:;;. The 

new definition will qualify more small bm:ines.ses for a 

rl'dncr<l fee. 

ISP Privacy Rules 

In 2014, the Federal Communkation, Commfasion 

redassifirti broactband Internet as a •communications 

service'' under Title ll of the Commnniratiom; Act. Thii.. 

rcdassification gave the FCC the authority to regulate 

lnLt'tTtt'l St .. rvke providers (ISPs) like telecommunica" 

tion~ companies. ln 2016, the FCC issued final regula­

tions to prot~ct the privacy of broadband custmnen 

42 Progress Report on the Office of Advocacy's Regional Regulatory Reform Round/ab/es 
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using its new autl10rlty. The proposed regulation~ 

included: (1) requirement:. to provide notkc of privacy 

po lid es, (2) requirements to obtain customer npprova1 

for the use and disclosure of customer proprietary 

information (PI), (3) conditions for disclosur(' ol aggrc 

gate customer PI, (4) requirement~ to protect the s:..•cu­

rity and confidentiality of customer Pl, (5) data breach 

notification requirements, (6) other practices implkat 

ing privacy, and (7) dispute resolution provisions, 

Snull Internet S\!tvice pro,iders (ISPs) argued that the 

rules were disproportionately burdensome and that 

they unfairly rc~trkted ISPs from engaging in com­

mercial activities that were permitted for companies 

not classified as ISPs) putting thc.n1 al a rompetitive 

di~ctdvantage. 

Advocacy forwanted thes<: concerns to th<'. FCC. In 

2017 Congress used the Congressional Review Act to 

prevent the FCC from implementing: these ruleit Addi­

tionally, the FCC reclaisified broadband as an "infor­

mation service/' which limits its authority to propose 

rules like this in the future. 

Mobilily Fund Phase II Challenge Process 

The purpose of the Federal Communications Com­

miMion's Mobility Fund is to improve coverage of 
current-generation or better mobile voice and lnternet 

service for consumers in ar-eas v.·here such cove.rage is 

currently missing, and to do so by supporting private 

investment. Tht Mobility Fund U5es a reverse auction 

to make one.-time support available to service providers 

tocxti!nd mobile coveragt• in specified tmsenrt,J areas, 

Providers are able the d1alJenge the FCC's dNermina · 

tion that an area is not eligible for ~mp port. 

Advocacy has heard pcrsfatent concerns from small 

rural wireless advocates that the process for drt<'rmiu­

ing whether an area ii ineliglble for iUpport bcGu1sc 

it is already 'served" is flawed, and that l he challenge 

process for areas that arc presumptively irn•ligibl't' wa~ 

too burdensome for :.mall entities to utilize. 

Advocacy forwarded these concerns about the Mobil­

ity Fund to FCC In August 2017, the FCC adopted an 

order that c~tablishrd the parameter::1 for a one- time 

collection of more specifir and rurrent data on the de~ 

ployrnent of 4G LI'E., in lieu of u:iing exi~tin_g form 4 77 

data to establish a map of arl'as presumptively eligible 

for support.111e agency also ~stablh;hed a less co1np1ex 

challenge procesi for a teas that would be considered 

ineligible using tht' new tlata. These reforms ensure 

that the Mobility Fund support fa an:urately directed 

to under:,:.ervcd areas, and they make it eat.icr for small 

wireless rou1panie:i to meet the needs of rural commu­

nities. 

32. 
Net Neulr;iUty !Entiancod Network Transparency 
flequireinents omJar the FCC 2014 Open lntarnel Order) 

In 2014. the Federal Communications Cotmnis~ion 

reclassified lnternct !tervice providers as. communica­

tions providers under Title IJ of the Communications 

Act. T11e (kdsion to classify broadband Internet :.ervice 

as a Title 1l~ervice gave the agenry authority to adopt 

various rules to ensure net neutrality, including en­

hanced network trantparency requiren1ent~. Advocacy 

rcach\'d out to ~mall service providers who would be 

affected by this rule who were concerned about the 

potential compliance burdens:. 

AJ1,ro(acy filed conunents with the FCC recommend­

ing that the age□q' exempt small busineJses from these 

rules. Tot FCC adopted a :.mall busin~ii exemption 

from its enhanced transparency rcquirementi in early 

2017, and then ultimately whhdrew the entire set of 

rules and reda::t~ified broadband ai': a Title I informa · 

tion service··· SC'tting new, less burdensome rules for 
ISPs under that authority. 

0ota Attacnments !One Toucn•Make Ready) 

Advocacy ipolc:e with a number of small cornpetitiv~ 

local exchange carriers; abont the need for the FCC to 

adopt so Gtlled •011e-touch-make-ready" pole attach· 

mcnt policI\.~s. This approach would 5imp1ify th~ pro, 

cess by which compaffies wishing to string aerial fiber 

on existing utility poks obtain perrnis1;ion and make 

the necessary preparations prior to starting work. 

Advocacy met with representatives. of the FCC chair­

mails office in August 2018 and shared :mpport for 

il~ propo:-::al to :.dopt one- touch-mak:e- ready policies. 

Progress Report on the Office of Advocacys Regional Regulatory Reform Roundtab/es 43 
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Subsequently, the FCC voted 1 o approve final rule, 

adopting tlte measures. 

34. hderdl Communications Co~1m!ssion -· 
Removing Baniers to Wireless l11frastrnct111e 
Deployment 

Small wirrless carriers: have told Advocacy that the 

costs of certain environmental, historic. and tribal 

reviews make the widespread deployment of sma11 ·Cf'll 
technology needed to launch SG networks too costly. 

Under existing FeUcral Communications Commis:..ion 

rt'gulationi, a company wottld have to conduct the 

same reviews wh(~n im1talli.ng a small-c~ll dei.·ice that it 
would when building a macro-cell tower. Some indus­
try analysts estimate that these reviews woukl impose 

over $1.5 billion in costs related lo small cell deploy­

ment. 

Advocacy puhlished a blog highlighting these con. 

cerns and supporting an exemption for small business: 

"Adrncacy Urges the FCC to Preserve Small Business 

Choice in Communications Services,."The FCC initfat 

eel a proceeding in 2017 seeking input on reducing bar­

rier& to infrastructure deployment. In March 2018, the 

FCC finaliz,•J regttlatory reforms that would exempt 

small, cell deploy1nent from most of thes~ revh~,vs. 'Ibis 

will help ,peed the deployment of next-generation 

wireless networks by reducing costs as.~odatell with 

deployment. 

JS. ~at1onal Labor Ri:iJt1cns Boirll 
Joint EmploymeRI 

Small bu~inesse:-:J at Advo(a<.:y'8 r\!gional rnuudtabk:,, 

e.xpre5st:dconcern with the 2015 National I.abor 

Relations Board decision in Browning••Fcrris Im.ins-­
tric•, 362 NLRB No.186 (2015), which expanded the 

definition of joint· employer between two companies: 

who dNerminc the working conditions of a group of 

employees. Under this decision, an employer could be 

considered a joint employer and liable for violations 

under the National Labor Relations Act when the 

employer has indirect control of its employ~!es. This 

overruled the longstanding NLRB precedent that 

required that an employer had to hav~ direct control of 

an employee to be considered a joint employer. Small 

franchise owners expressed concern that the decision 

would alter the franchiwr franchiiee relatiomhip; il 

would irn:rease frandli!-mrs 1 liability, thereby increas­

ing the price of a franchise and limiting franchiiors' 

ability to provide human resources and lega] advic{' to 

franchisees. Advocacy communicated these concern~ 

to the NLRB in internal meeting:i and communications 

011 regulatory re.form. 

Ou September l-l, 2018, lhe NLRB published a 

proposed rule which returned the standard for the 

.ioint-ernployer relationship back to the longstanding 

precedent: au employer must possess and actually 

exercise substantial direct and immediate control over 

the essential terms an<l conditions of employment such 

a$ hiring, firing, discipline, tupervision, and direction. 

Int his mk, the NLRB identified the following types 

of small enliti,•s most likely to be affected by this rule: 

contractors, subcontractors, suppliers and users of 
temporary help scrvkes, frnnchisee.s, and labor unions. 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtab/es 
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5 
Where Do We Go From Here? 

The Next Steps 

Advocacy has. received invaluable informaUon from 
hundreds of sma.U businesses to date, but t11en' is still 
much more to learn from small businesses across the 
counlry. One lesson that has emerged during this 

process is how varied the rhallenge~ facing small bus.i~ 
neues are. 'I11esr challenges vary based on g-eographkal 
location, business size, and type of industry; and so do 
the solutions small lmsinesse.s offer to deal with suth 
challengt"s. [n order t.o add to Advocacy'• awareness 
of the numerous and varied regulatory concerns in 
different parts of the country anct to understand which 

solutions. work best for which busines:.es, Advocary is 
continuing the effort to canvass small businesS('S from 
as many itates and geographic rcgiona of the conn try 
a~ possible. In this way Advocacy can be mon.> effective 
and responsive in its goal of being the voict' of ::-mail 
business in the regulatory rcform effort undi?rway at 
federal regulatory agencies, -

Conclusion: The Hission Continues 

Advocacy t'Xpccts to continue basting Regional Regn~ 
btory Reform Roundtabk~ across the United States in 
order to update and compl<:te this report, and continue 

to report and provid{' input to federal agencies tasked 
with reforming rheir regulatory agendas. Advocacy 

staff will continue to share information about specific 

ruics -Y.:-ith the federal agencies with the goal of small 
husine:::~ burden reduction. \-\Tith Advocacy's input in 

thi:s process, 1 he voice of ~mall business is leis likely to 
be muffled, and their valuable suggestions for reform 

lo::1t in the mix. Advocacy's mission in this endeavor 
continue~, a$ doe:-, the reporting on what small bnsin{'SS 
across the nation are dealing with and the changei they 
feel wonl..l make their husine~lo': more sw .. 'cessfut 

For mon' iufonnalion on Advoc3.cy's regulatory re­
form efforts or to attend one of the upcoming round ta­
bles, pleage vi~it a<lYoG1cy .. sba.gov/regulatory-reform. 

"The ragutations are t.iking tbe passion eut of running a business." 
1 

-owner of I small tnn:king company in ll~ustoo 
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Appendix A. Executive Order 13771: Reducing Regulation 
and Controlling Regulatory Costs 1 

By the authority vegte<l. in me as PreBident by the Con· 

stitution and the Jaws of the United States of Am,,rica, 

including the Budg,t and Accounting Act of 1921, as 

ameuded(31 U.S.C 1101 etseq.),scction llOSoftitle 

:J L llnited States Code, and section 301 of title 3, Unit 

ed States Code, it is hereby ordered as follows: 

Section 1. Purpose. It is the policy of the executive 

bnmch to be prudent and financially responsible in 

the exµenditure of funds, from both public and private 

sources. In addition to the 1nanagement of the <lirecl 

exp,uditure of taxpayer dollan through the budgeting 

process, it it essential to manage the costs assoriat('d 

with th~ governmental impos:ition of priYate expen­

ditures required to ct.1mply with Federal reguhliont. 

Toward that end~ it is important that for tvery one 

new regulation is~ued, at leagt two prior regulations be 

identified for elimination, and that the cost of planned 

rcgu.b.tion• be prudently managed and controlled 

through a budgeting process. 

Sec 2. Regulatory Cap for Fiscal Year 201'7. (a) Unless 

prohibited by law, whenever an cxccutivt' department 

or agency (agency) publicly proposes for notice and 

comment or otherwise promulgates a new regulation) 

it shaU identify at least two existing regubtions to be 

repealed. 

{b} For fiscal year 2017, which is in pro_gres~, th€ h<.>ads 

of all agencies are 11irectcd that the tot:11 incn•mental 

cost of all new regulations, inducting repeakd regula • 

tions, to be finalized this yt.>ar shall be no greater than 

zero, unles:s othNwi~e required by law or consist('nt 
with advice provided in writinghy the Director of the 

Office of Management and Budget (Director). 

{c) In funheunce of the requirement of !uh,:1.ection (a) 

of thi~ iection, any new inert mental co~ts associated 

with new regulations shall, to the extent permitted 

hy law, be offset hy the elimination of existing costs 

associated with al least two prior regulation,. Any 
agency eliminating existing costs a.s.sociated with 

prior regulation:,; under this subsection shall do so in 

accord.:mce with the Administrative Procedure Act and 

other applicable law. 

\d) The Director sh:ul provide the heads or agencies 

with guidanLe on the implementation of this section. 

.Such gu-idano~ sh,lll address, among other thingi, 

processes for standardizing the measurement and 

estimation of regulatory costs; stand,1rd:. for deter min~ 

ingwhat qualifie:;. as new and offsetting regulations: 

standards for dett>nnining the costs of exi•ting rcgula 

tions tlrnt are considered for elimination; processes for 

accounting for costs in different fiscal years: methods 

to oversee the is.1.uance of rules with costs offset by 

savings at different times or different agencie~; and 

emerg-endes and other circumstance~ that might 

justify individual waivers of the requirements of this 

section. The Director shall consider phasing in and 

np<l:=i:ting tht)se requirement;,;. 

Sec. 3. Annual Regulatory Cost Submissions to the 

Office of M,nagement and fiudgel. (a) Beginning with 

the- Regulatory Plans (required under ExC'cutive Order 

12866 of Septemher :10, 199:l, as amended, or any 

succe:=isor order) for fiscal year 2018, and for each fiscal 

year thereafter, the head of each agency shall identify, 

for each regulation that irn.::reases incremental cost1 the­

offsetting regulations described in section 2(c) of this 
order, and provide the agency's best approximation 

of thl:' tota] cost~ or 1aving:,, aswciated with each new 

regulation or repealed r~gulatimL 

(h) Each regulalionapproved by the Director during 

the Presidential budget process sha U he. included in the 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables ♦7 
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Unified Regulatory Agt'nda required under Executive 

Order 12866, as arnen<led, or any successor on.lcr. 

(c) lh1les< othetwi,e required by law, no regulation shall 

be issued by an agency if it was not included on the 

most recent version or update of the pubihhed Unified 

Regulatory Agenda as requirtd under Executive Order 

l 28661 as amended, or any succe~sor order, unk~s the 

issuance of such regulation was approved in advance in 
writing by the Director. 

(d) During the Presidential budget process, the Director 

shall identify to agencies a tot.LI. amount of incrcmen 

tal costs that ,,;ill be allowed for each agency in issuing 

new regulations and repealing regulations for the 

next fiscal year. No regulations c:x:cceding the agency's 
total incremental cost allowance win be permitted in 

that fiscal year) unless required by law or approved in 

writing by the Director. The total incremental cost 

allowance may allow an increase or require a reduction 

in total regulatory cost. 

(c) The Director ,hall provi,1e the heads of agencies with 

guidance on the implementation of the requirements 

in thhi section, 

Sec 4. Definition. For purposes of this order the term 

''regulation" or •rule• m~ans an agency i:;tatemenl of 
general or particular applicahility and future efft'ct 

dcsign~d to implement, interpret, or prescribe law or 

policy or to describe the procedure or practice require 

men ts of an agency, but does not include: 

(a) rcgula.tiong issued with respect to a 1nilitary, nation·· 

al security, or foreign affairs function of the United 

States; 

{b) regulation::: related to agrncy organization, manage­

nient, or personnel; or 

(r) any otlwr category of re~ulations exempted hy the 

Director. 

Sec. 5. General Provi,ions. (a) Nothing in this order 

~hall bt1 construed to impair or otherwi5e affect: 

(i)the ,mlhority granted by law to an executive 

d~partment or agency, or the head thereof; or 
(ii) the functions of the Director relating to bud­

gt.'tary, administrative, or legislative proposals. 

(b) 'l11is order ~hall be implemented consistt'nl with 

applicable law and suhject to the availability of appro• 

priations. 

(c) 'Ibbi order is not intended to. and <loci not, create 

any righl or benefit, substantive or procedural, cn­

forceabl<' at law or in equity by any party against the 

United States, its departments, agencies, or entities, its 

officers, employt.•es, or ;:tgent:., or any other person, 

DonaldJ. Tmmp 
The Whit<' House, 

J<muary ~Hl> 2017 

48 Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 
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Appendix B. Executive Order 13777, Enforcing the 
Regulatory Reform Agenda 

By the authority vested in me as President by th,, Con· 

stitution and the laws of the United States of America, 

and in order to lower regulatory burdens on the An){'t· 

ican people by implementing aud enforcing regulatory 

reform, it is hereby ordered <ls follows::..: 

Section 1. Policy. It is the policy of the United States to 

alleviate unnecessary regulatory burdens placed on the 

American people. 

Sec. 2. Regulatory Reform Officers. (a) Within 60 clays 

of the date of this order, the head of each agency. except 

the heads of agencies reccivingwaivcr:i under 5,ection 

5 of this order, shall designate an agency offidal as 

its Regulatory Reform Officer (RRO). Each RRll shall 

over~ee tlw implementation of regulatory rcfonn ini­
tiative$ and policies to ensure that agende·s. effectively 

carry out regulatory reforms, consistent 'i't'ith applica­

ble law. These initiatives and policies include: 

(i) ExecuLivc Order 13771 ofJanuary 30, 2017 
(Reducing Regulation and Controlling Regu­
latoryCost~l regarding offsetting the num,b('t 
and cost of new regulations; 
(ii) Executive Order 12866 of September 30, 
1993 (Regulatory Planning and Review), as 
amende:d, regarding r~gu.latory planning and 
review: 
(iii) section 6 of Executive Order l 3S6:l of 
Jonuory 18, 20 LI (Improving Rcgubtion and 
Regulatory Review), rdin.g rc.trospectiv~ review; 
and 
(iv) the termination, coniistcnt with applicable 
law, of programs and activitit"s that derive from 
or implement Executive Orders, g.uidunci;> docu­

ments, policy memoranda, rule interpn~t.ations, 
and similar documents, or relevant portions 
thereof, that have been rt>scinded. 

(b) F'.ach agency RRO dLall periodically report to the 

;\gency h~ad and regularly consult with .tgcncy leader· 

ship. 

Sec. 3. R('gulatory Reform T:a:dc Forces. (a) Each agency 

shall establish a Regulatory Reform Task Force com­
posed of: 

( i) the agency RRO; 
\ii) the agency Regulatory Policy Officer desig­
nated under section 6(a)(2) of Executive Order 

12866; 
& (iii)a representative from the agency's. central 

policy office or equivalent central office; and 
0 (iv) for agencies listed in ,ection 90l(b)(l) of title 

:n, United State, Code, at least three additional 
senior agency official, a, determined by the 

,,gency head. 

(b) Unless otherwise designated by the agency head, 

the ai:ency RRO shall chair the agency', Regulatory 

Reform Task Force. 

(c) facb entity staffed by officials of multiple agcncie,, 

such as the Chief Acquisition Officers Council, shall 

form ,i joint R,•gnlatory Reform Ta,k Force composed 

of at least one official descrihed in subsection (a} of 

this section from each constituent agency's Regulato­

ry Reform Task Fon-c. Joint Regulatory Reform Task 

J?orces shall implement this order in coordination with 

tht' R(?-gnlatory Rt'form Task Forces of their members' 

respective agrncies. 

(d) Each Regulatory Reform Task Force shall evaluate 

existing regulation~ (a~ defined in ~ection 4 of Exe(~ 

utive Order 13771) and make rc<:ommcndatiom; to 

the agency hea<l regarding theirt()peal, replacement, 

or modification, consistent with applicablt law. At a 

minimum. each Regulatory Reform Task Force shall 

attempt to identify regulation!-; that: 

(i) eliminate jobs, or inhibit job creation; 

(ii) are outdated, unnecessary, or ineffective; 
4 (iii) impoBe costs that exceed benefits; 

(iv) create a s<.•riou~ incon~istency or otherwist 
interfrre with regulatory reform initiatives and 

Progress Report 011 the Office of Advocacy's Regional Regulatory Reform Roundtables 
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policies; 
(v) are inconshtent with the requirements of 
section 51S of the Treasury and General Gov­
ernment Appropriations Act, 2001 (44 U.S.C. 
3516 note), or the guidance issued pursuant to 
that provision, in particular those regulations 
that rely in whole or in parl on data, infonna -
tion, or methods that are not publicly available 
or that are insufficiently transparent to meet 
the standard for reproducibility; or 
(vi) derive from or implement Executive Orders 
or other Presidential directives that have been 
subsequently rescinded or substantially modi­
fied. 

(e) In performing the evaluation described in subsec­

tion (d) of this ,ection, each Regulatory Reform Task 

Force shall seek input and other assi~tance) as per 

mittcd by law, from entities significantly affected by 

Federal regulations, including State, local, and tribal 

g:overnmenti, small businesses, consumers, non-·gov 

ernmtntal organizations. and trade associations. 

(t) When implementing the regulator)' offsets re­

quired by Executive Order I H7l, each agency head 

should prioritize, to th• extent permitted by law, those 

regulations that the agency's Regulatory Reform Task 

Force has identified as being outdated) unnccesgary, or 

ineffective pursuant to sub,ection (d)(ii) of this section. 

(g) Within 90 day, of tlw date of this order, ,ndon a 

,chcdule determined by the agency head thereafter, 

ead1 Regulatory Reform Task Force shall provide a re­
port to the agency head detailing the agency's progress 

toward the following goals: 

(i) improving implem~ntation of regulatory re­
form initiatives and policies pursuant to section 
2 of this order; and 
(ii) identifying regulations for repeal, replace­
ment, or modification. 

Sec. 4. Artountability. Consistent with the policy set 

forth in iection l of this order, c>ach agency should 

measure iu progress in performing thetas.ks outlined 

in s.-ection 3 of this order. 

(a)Agencies listed in section 901 (h)(l)of title 31, 

United States Code, shall incorporate in their annual 

performance plans. (required undc-r tht> Governm~nt 

Performance and Results Act, as amended (see 3 l 

US.C. l llS(h))), performance indicators that measure 

progress toward the two go;lls listed in section :l(g) of 

this order. Within 60 days.of the date of this order. 

tht Director of the Office of Management and Budget 

(Director) sh.i.ll issm· guidance regarding the imple­

mentation oft.hi::: subsection. Such guidance may a18o 

ad.dress how agencies not othcrwil-e covered undl'r this. 

subsection should be held accountable for compliance 

with this order. 

(b) TI1e head 01 each agency shall consider the progress 

toward the two goals listed in scctjon 3(g) of this order 

in assessing the performance of the Regulatory Reform 

Task Force and, to the extent permitted by law, those 

iudi\'idu;il~ responsible for developing and issuing 

agency regulations. 

St•c s. Wa.iver. Upon the request of an agency head, the 

Director may waive compliance with this order if tlw 

Director determines that the agency generally issues; 

very few or no regulations (us defined in section 4 of 

Executive Order l:l77 I). The Director may revoke a 

waiver at ;my time, The Director shall publish, at least 

once every 3 months, a list of agencies with current 

waivenL 

Sec 6. General Pnwi8ions. (a) Nothing in this order 

shall be construed to impair or otherwise affect: 

(i) the authority granted by law to an executive 
departml'nt or agency, or the hC'ad thereof; or 
(ii) the functions of the Director rel.ting to bud· 
getary, administrative, or legislative proposals. 

(b) This order shall be implementedrnnsistent with 

applicable law and subject to the availability of appro­

priations. 

(c) 'This or<ltr is not intended to, and doe!!: not, create 

any right or benefit, substantive or procedural, en 

forceable at law or in equity by ,my party against the 

United Statt's, its d('partments, agencies, or entitic~. its 
officers, employees, or agents, or any other person, 

Donald J, Trump 

Tl1e White House>, 

February 24, 2017 

50 Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 
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Appendix C. Office of Advocacy Memorandum to Heads 
of Agencies, March 30, 2017 

OFFICE OF ADVOCACY MEM 

TO: Heads of Agencies 

PROM: 
':Vl -~ l':r/i . 
· llila'fc,','-'(" Clwrk, III Adiny Chi•f Coun•el for Adwowcy, U.S. Sm.ill 
Business Adrninistration 

DATE: March 30, 2017 

SUIIJl!CT: ltnplemantation of E:xt!cutive Ordt1rs 13771, "R0ducin11 Rt!gulation and 
Controlling Regulatory Costs," and 13777, "Enforcing the Regulatory 
Reform Agenda" 

As requiri;:d b_y E:,:-:c:uiiv.;, O.-J..-r 1EO} lJ2i2 1
• ! ~tin v..-ritini,: hi ndvi~1.~ \\Jt: ot.thc nc1ivi1it".'s oTtht­

Office t)f A<lvoc.an· (Advocacy} 1'ehH.:..I to r~c:ent Exenitlvc Orders t•n th~ r~dw:tion nf 
t(':J,tthnury burdt'1:!!-· ;.md offer addition1:1I a::;~i~to.nc ... • n:hit~d to lhf::-1! n~w pniid~~. i\d\'l)l.:acy 
::.u·on4ly l.'ndnr:ic~ !ht· princirk·:-1 anJ pnlkil!~ nf lh-cse EX(.'CUtiYe Orders itnd uq,:;c~ thut thc-y l'..: 
imp!timcnh.:tJ rnu'.'li':1-lt:nl with the Rq~ulalor; F!c~lbility Act (RFA} 1 in ordn to ri.:duct: the 
rt·guhlh)J,'il burden~ nml tht> disproporlirn,att~ impact)'; n(rtigula!i(,nx rm s.nrnll cntilic~, 

Coni:t~St!: t"Stublbht:<l lh.:- O0ko of Adv1}CtH.:y under Pub. L i'fo. q4.305 10 advocat1! tht." di:'-',.~ tlf 

smaJI cnlilit!S before l'Cd~rl:11 agcndcs aml Cong.i•i:':il\, Bi:i'.,1\1;:.c .Advocacy i)i; an indcp,:rnknl cfl1cc 
within the U.S. Small Hti$ines~ ;\dminbtrntion (SBA}. t!ic vi\;w:.,; cxpn:,::u::d hy Advoca~y J.n not 
aec~ssarii)- reikcl the po:-:ilhm oflhc :\dmini:nrnt1on or thi: SBA i Th~ RFA, :i~ ani'°odcd by the 
!-imall Bu:<:i11;;.•,-;i Rcgul-.itory Lnfort:tmcm F,!irne~.s Act t\f 1~9(i ~SBREF/\J. givi:~ smnl! t·n~itics 
(husincs,c~. org.a11i7,1tions, ;ind l,1c:1l go\'i"l'l1men1!>) a roici;' in the foJ.,:rai rllkmnking pwccs~ nnd 
to!'quirei: og(ind~$ iO l:unsidcr tht.": impo1;1~ of their n1kml1king-. on :-,m~,11 l~m\1ie~- Vmlcr EO 
13272, Ath·oi;m.:y pro\'iJcs frainintJ to agenl·ics. on \he RFA, 

O\•cr tht: (:Onliui rn1101hs-, 1\dv,)\~at:) \\ill be malht'.. itv;:iilabk mlditJ1.Hwl :t,~i~l.111co: ttnd lfK)l~ to 
im1)lement E:-:ec-utivt- ( )rdtfi> 13-77i and \3777 auJ cngugJng in nutrem:h to ~111all cll!ilics hi 

idi:ntif)' 1.Jpp~•rtttuitii~s ltl H.'.Lh.1c.: bmJ.:n$ un :-;maH -enlitk:~. ;\d¥uc,1cy ·will a1sn h..: se1.\king. 
o.dJition.ll npportnnifa·:1 h11rnln p,,1/,::y \1/fi..•iali ,1nd re-gula!ory staff on th.:- RF:\ ,md ii!:> 
imporl;mi:C in the irnpl~rn ... ·1·1ta1im1 l)r !hC:<-t' H"J~ 

, 1:.x,;icutin· On.l~r 1,:!72, ~1µ11i::d .-\ng11i;\ ! ;, 2011/ \h1 Frd. H.:i.: '>3,1(11 (1\u_;;mt ll'I, 11\0~}. s,,,:-1!,m ~(11) rt:qinn!i thr­
Chid' C mrn~el fm At: WO\:.icr to· nmlf) ili,<'HL') iw.:1{ls from ti!ll<;! \(1 n111,• llf \II~· n•q~1fr~1,1,~11h 'l_)fth(' l fkgulatnry 
f'k\il:iilit:,J /\~l" 

5- US.(, 1 b01. t'f, -'•'t:f 
'!5 li,S,C *6},i1L.1•.! ,t,,,, 

~M :1. 1! Sn1:el SW i !~( :1 I)~ ,I W.ith1;;g\Hl t;i, 2;)\ B ! io;,, -11·1::;-6"1JJ f1h' ~\V w:i. ·,'.,:+':•fi j:.?,,: 

ww\1-;ti;1,w,,J;,d,0i:"'..-y 
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Appendix D. Office of Advocacy Letters to Heads of Agencies 

Advocacy ha, .ent 22 letters to the heads of agencies 

and their regulatoiy reform officers. The compiete 
list ofletters appears in Table 6, ,1long with indiYidnal 

links, A sample letter is included here. The list of 

letter:- also apprarsonAdvocacy's. Regulatory Reform 

webpage: http://advocary.sba.gov/reguiation/ 

regulatory-reform. 

ii~1ALL H~JSt~:;ss Al)M/~[STJ:lATlON 

OFFICE OF ADVOCACY 

e 

VlA Fl,FCTRU\'!C C()RRl:SPO~l)j:}.;CJ' 

fhc I lon"frah!,; ::.iunn) Pl'rdlil' 

Secretary. U,S. l>t.'partm ... -nt of Agricultur1..• 

l-WO Indepcndl'ntc :\ Ye., ~~- W 
Wushington. D.C. 20250 

G 

l'.'771 and l.'77?.1hc(}(fitcof 
">mall husin~s,;i.:s acrnss the: . 

\s ) l.'U kmm, under the Rc,gu!awr::, 
imp.:i,,:t ofthc1 on sma!I 
th~ RF,\ and""'"'"'"'""" or :-;mull 

\\\: H .. 'Cl't11ly hostcd rnu11tJUb!cs in l tJuisiarnL hfaho, Ohio, \.fis~ouri: and Kunsct<:, ::i.nJ 
\\'Ou!~l likc tu inlltun (;OlJCcrn:,; :.rnJ rcgul;1l!l111s w12 heard abMit from :;nM11 
husinc.ssL':t in that \\L' r.:..::ciH'd cumn~s:nt:: 1hrou1:'.ll uur \\Ch:'.lh:". 
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5.f 

Summurv of Concerns from Rl)urH.iU.1tiks and \Vchsitc 

• FSIS Regulation 9 C.F. R § 418.2-misbranding of produrts 
Advocacy has heard from st:..,kcho!dcrs that this r..:-gulation shou!<l he revis.:d. Small 
entities stated that the n~t'.U!ation rcquin.:s any issue rdatcd to misbrandintI- or he reported 
by the shipping anJ/or n.:cciYing establishment to thl' relevant t·SIS District Office. 
Stakeholders suggested placing tlw n~porting onus on the shipping entity rather than the 
shipping and receiving t·nti1y. 

• FSIS Regulation 9 C.F.R. § 310.25 (a)- contamina1ion with mirroorg•nisnts 
S1:1kc holders iodicmed that the rule requiring gt:ncric E. coli testing adds cost tn 
operations but provides !irt!c bc11t..:fit.s. S!akehnlders stm .. 'd tl1al inspectors rarely review 
result:; and rcvit:ws of cstab1ishmcm datu sh(iW lit1lc rt:!aiion to public hca!tl1 objcc1ivcs. 
in addition, nc-wt.•r technologies for scr..-:-ening :m<l process cornrol assessments havt: bctn 
developed and are used, which results in ninn: mcaning!Lll and robust data. Staki:.'hol<lers 
have indicated that the rule should be re\ is~d. 

• FSIS Regulalion 9 C.F.R. § 381.91- contamiuation 
Advocacy !ms heard frnm smnn t~ntitic:,; that thi:> rule shuuld he amended \u d!rninare the 
nct..·d to rinse poultr>· SJ!vngc parh with 20-50 ppm chlorine. Stnkehokkrs indicate thnt 
there is iittlc scicntifo:: data supporting the need w use chlorine rmd the pr\!scriptive nature 
of the ruk contradkts a H/\CCP approach, They ~ta!ell that a facility should havr.: to 
address ha1arJ:-: or concern and in doing so comp:u1ics m:1y and should consider 
alternatives to rithing \\lth chh•rinc. 

• FSIS Regulation 9 C.F.R. § 381.65 {g)- controllinJ,! contmninntion through slaughter 
and dre:,,sin~ opcrotion 
Stakeholders indicatcJ that tilt! rcgulati1)n intil1des prescriptiv8 and burdensome sampling 
requirements for poultry slaughl\!r ... ~stab\i:,;hr11erns. They stated that requiring plants to 
sample l/22.000 carcasses is bmdcnsomc and unnecessary, Stakeholders also indicated 
rhat a facility should colkct data to support its processes and what b1:.st serves public 
health may not include sampling at this frcqui:ncy. particularly fnr APC or other generic 
or)-;HHisms. \Vhc:n SIP w.ns in place, Sa!mnnella sampling was n1tccssary but with the nc\\ 
poultry in:.pcction system the: need for such testing has bc,~n eliminated. In addition. each 
poultry facility has over two )'1.."::-trs' of dJt;1 no1.v under liK' NPIS systcnL Stakeholders 
helicvc the r~quircd testing docs not add value or enhance fooJ sat~ly an<l ask that it W 
rc\-is..:-d, 

• FSIS Regulation 1> C.F.R. §J81..16-facililics 
St~,kdl()Jdcrs indicated that mnst pro,, isiom !n this section no long.;r apply unJer the new 
poultry inspection syskm (NPJS ), and therefnn~ the r-:gulations should either '1-t! repealed 
or rc\·is('d, 

• FSIS 'I C.F.R § 381.66-temperntures and cbiiliug and freezing procedures 
Advocacy heard from stakeholders that tht tcmrcr:ltrn\~ and chilling regulations are 
outdated and should bt..' rcpeah:d or rcvis'-·d. 

2 
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• FSIS 9 C,F.R. § 381.67- slaughter in~pection rate maxims 
Stakeholders indic;.ltt!<l that uw.1c-r NPIS the line omfigmation provbions no longer apply. 

• fSIS 9 C.F.R. § J8l.76- post mortem inspertion 
Stakeholders indicated that thi:::; r...:gulation b not abom food safety hut product quality 
and should bi: n:scindc1.L 

• FSIS 9 C.F.R. § 381.79-p,ming of rarca"c' and part, 
AJvocacy !ward from stakchohkrs that this regulation is superfluous ~md not ne;.:JcJ. 

• FSIS 9 C.F.R. § .\81.80-93- relating to s,yrrnl disraS<'S 
Stak~holdcrs indicated that thc;-;c regulations are ou1datcd and not in use because plani 
programs accomplish the sarnr...~ ohjcctive:-,; more cftkicntly. i'hc regulations should bt 
rcsci11dcd. 

• FSIS Specific Risk Mutcrfals Rules 
Advocacy heard from stakeholders thJt certain componi:nts addressing the issues 
involving n:rnova! ofSRM (Le., th,: t~•cd ban) should n.:main, but that the ,i\gcncy should 
rcvie\\' th..::: sC!cnce regarding th~; ri.sk 8.Dd reassess th,; cost and t:.:ffcctivencss of th~ SRM 
rL'moval/disposal regulations, including thos:: rdi11ing to non-ambulatory <lisab!ed 
livestock (NADL). Stakc\ioldcrs. stated that the rnk impos~:s a cost exceeding the hcncfit.s 
and rt:-sults in added rood waite. They ;,tatcd that at a minimum, the Agency should a!lov,: 
public health vd~rinarians to ma!-..e a pron~ssional ca;;:2-hy-casc di5position. 

• OrgaAk Standard~ 
Advocacy h1.:;1.rd fn.)JTt 1)ne qal,.:choldcr ~1bout the need to properly cnfOr-cc nrganic 
standards rnh~s for lab1.;ling and that there should be better c11forccrn¢nl and policing of 
entiti0s !hal mislabel products that an~ not USDA -:crtificJ. Advocacy also he:ard from 
stakeholders in the fishing industry about 1hc need 10 finalize- 1hc: organic aquaculture 
standarJ f(1r fish. as \v,;ll :ts develop an nrgank standard for shc-llfi:;.h, 

• f()rest Servkt Timhtr on Ft>deral I.and~ 
Scvc-ral s!akeholdcrs indicated that Forest Service shoukl make more limber av;1ilabie for 
purchase on fcdcrai lands. They also .'ipokc about the HC(!d to speed up the process for 
sales or wildfire sa!vagc timber. indicating 1hat th~ cmTc:11t NEPA process dciays !he sales 
to the point \Yh..:rc the wood is no longer salvagcabk. Fur1h1..'nnon:, they stated that For~st 
Service :--:.houl<l offer every sak: as a set-aside first, and tlh.,'n opi:o it up ifno small 
bmin1..."--Ss hiJs. Fnrthermorc tht:y stated that stc\vardship should h_; counted in small 
btt<siness calcnlations, and tha11h(' NEPA proct.:'ss. for bids should be streamlined so that it 
is n-ol a,;; costly or bunk:11:;.-om(', 

The Onice of Advocicy looks fr1nvard to working \\ ilh your J~cncy 10 rt.:'duce the burden of 
le-demi regulations on behalf of the small husinr!ssc.-. that have ,1skt·d us to be th.:ir voice- in this 
regulatory refom1 procc.ss. V./c hope that you wil! include ihcsc specific rn!ts \\hen you compile 
your list ofrult!:S to r~vic\\'. Advo,c:aq. \\Ou!J be happy to med wilh you or your re'pre.scntativt: so 
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that w-c nut)' dctaii the ..:-onccrns ,md hdp sug.µ.csl l::s.s bunkosomc alt1;mal.i\ cs for small 
as rn!cs arc bl~i11g considcrL'<l for rcvi::.iorL I have pl\)Vid~d thl! coma..:1 information for 
Chief Counsels Linwood Rayfo.-d and Prianka Shanna bdo,v. 

As \Ve -i.::ontinue iL) hear from small businesses across the country al om regional regulatory 
reform roundtabk~s or through our ou!r~ar:h from our rcgnlatory reform wcbslt-::, we 'Nill 
you with additional sunHmtrit.:s from 1hose locations. 
Thank you for considt.!-ring small bu.<.in,:s:,; impacts as a\· ital part of your regulator) 
dforts and fix indnding th~ Oflicr rif Achiocary as an important part nfthc prnce,c;s. 

M,,jor I . Clark Ill 
1\cting ChiefCouns,:I for AdYocnt~Y 

J\ssista111 Chkf Counsel, J ,im\·ood Rayford 
l,inwood.Ruyford(~!sba,~o\ 
(202) 401-6880 
"FSIS. P,S 

As~is1ant Chief('mmsd, Pria11ka Sharma 
Prianka.Shanna•:~z.sba.gov 
(20:?) 205-6938 
*AMS. APlllS, <,!PS'\. NOS. forest Service, NCRS 
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Jl'fF DENHAM 

, -, '"'Wf~i ,,: 

~"'-'•1c• t:ongrt!'i!'i of the itnitrb j,)tntrl:i 
J!;louu o! ll.rprn1r11tiltibtt 

~;(iln,f°9mQton, :ii~ 

., ,:,c,,,,, "'"'"''"~"i7" 1-10 •,: ~A'"1.1~A1. "l:(SOc-i'ICr~ (.o:',IU,TT(J 

hOl ._ , flAP.~IIOViA •10,,.,: ANO 
MRA:,.-P,.!i --;u~F C(~'lM!li-rf l 

C 1 ::~~~;~;, ~~!~~:.:~~~)~~:.:~:(:I~:;~;• 1 

Major 1... C!,;1rk, l!I 

Actmg Chief Cour1set, ornc:e of Advocacy 
U.S. Smdil Su~lne-si Administn.1t~on 

409 3tt1 St., SW 
Wuh1rigton, OC 2C416 

Du, Acting Chi~f Coum:ei Clark, 

J.;;;nd.J'Y lR, 2018 

! .am wri~ing to rt"qrnut that th« U.S. Srnal! {.kisin~:SJAdrnini~tr:ation's Of''.';o_: of Advocacy ,s-che-1Jule a 

Reiula1.orv R1i'form ~rnd Job~ Rotmdt itb\(' in tht near futllre in o,lifot m.,;.'• 10'" Congrt:uion,111 District 

As I sm1!1 b1.isiru~1-. ownt"r mvieif.. ! know th1t burdens:ome kdcr.1I regulatlon:5 can h1un busine~s, 

ritstrict job cre.ition .-nd depres,-economtc@;rowth, "iii:O'( !>uch bu:s!ne">se!; ar~ in my tcooorn:c.ally 

diver5e district, which lndud-es San Joi:iquio ,rnd Stilni:da;is C◊Untie-s:. 

i frequently he&r from sm.JU b1JS{ness owntr,~ .and. l;!ntrepreneun io th!! c,:1fornia 1t1"~ ch.,;tri-c: ;bout how 

government oveMQgulation 1> r(lstilcting ;ot) creation, ! b•llcv~ it's impo~t,mt th~t the Administr1tion 
hur from thtm .s w•lt Since no l~t:gulatory Rel'.orrn ,.nd Jul.,~ R.oundt,'1bles hl'lve been hos-ted in R!tron 

IX as of yet, l would like to reque:,t one:,~ held in my d!strict. 

Thank you i~t ,h1vanct!: for your tHttD-Uon to th,s. !ett('r, lf yoJJ '{tf' vour 'i-t•ff h•v~ tny .;;uesti-on.s, ple.-se 
cnrlt-ict w.,tker Barr"tt on my stirt at 202· ns 4540. 

"l1\_l'-.0'0~W~Jo<1L1<,..-.,.,,. 
,.,,l/!,o:::f"'1"'ftJH~~• 

f.-clo;l{UCl.-,,-i,•\l'-lc-t~ 

Ul•••,·~·, 
U"Q-lv :'I{~,~~~ er-< w, l;i..,,~,;,,i 

""'u--.o-r.J!.<./)(~ll 
......,,,, ,.'l",in•.-.-,-.ij 
~~, ,:>-1:J"l t"'IJ-J-t)J: 
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February 7, 2018 

Major L Clarl. Ill 
Acting Chief Counsel, Office of Advocacy 
Small Bujincs~ Administration 
409 3'' Street SW 
Washington, DC 20416 

Dear Acting Chief Counsel Clark, 

I am writing to request the Small Busiac5:;. At.lministration l10ld a R~gulatory Refr1rm Roundtable 
in the near future in my home state of Wisconsin. 

A5 1 travel around Wi~com;in. countle5s constituents in the small business cornm1mity tell me 
how overreg_ulation is the greatest obstack~ to their economic grmvth and opportuniti~~. It is no 
secret that complying, with federal regulation!: is significantly burdi;msorntt for small businegses 
due to limitt"d resource~. According to our best estimate8, it costs American busine.sses1 

collectively, liS much as S21rillion doll~ annually to comply with fe-dcral regulations. To put it 
into perspecti v1~, thig is cquiyult:nt to .a 1o~s of S l 4,000 per household. 

The size and scope of our currcni regulatory ~ys(em i~ thrcakning America', economic 
prosr,,erity, I believe it is impmtant for the SOA to hear dirct..:tly from ;ismaU business owner.! 
outside the Beltv.•ay, Holdini thh roundtable in Wi:\coasin would provide an opportunity for the 
SRA to work with reat ~mall business owners: to discuss tht: rcgulutory harm and potential 
sdutions that will hi..~lp my comrtitu<~nts acd small businesse8 na1ionwitlc. 

ThFmk you in advance for your con::i.idcrntlon. 

,..,..,..,.,,°',.,"'1u 
.l::•llH••t11,..,nQf1Q,u,1 .. ,., 

Wn•o•ni-•-.,U.;J,Cll!I 
,1~11"~-lUS 

l·llO!~{t>.b J••KI' 
•w,,.,1;i,i,,,,,.,,.J.1,n11,1,i1m 

l"'..i-,,,11l1,o>'•1t, 
5 n ~ ~~ \•','r~,:,1•1M, ...,,n.,,, ~,u; ... ,!(11, 

lrl,i ..... •UAl~,,,.,..r,;l:l()f 
t~T•!''71'·J2tl. 

"'""t.t1,,,,,,,,.,, 
f.~lll1'4h 'it~._H, '!:0111 1<11 o .. "n~,,,, W•~-l!llll 

111:";lll]J(I 1~1~ 
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Appendix F. Roundtables in the News 

Jim Ris(h, •unleashing the Job-Creating Potential of the Americ:m Entrepreneur," 'f11c Idaho Sta.tesman,July 12, 2017. 

https://www.idahostatesn1an.com/opinion/react€'IS· opinion/article 161100514,html 

Small~busincss n\vncrs nr..~cd real regulator; relkf. 
rl1<:y need an advocate to frHcc gon:nrn1ent ag,~n­

ci~s w consider the i111pat..:t of regulations t1n their 

husincsscs. Thi:y rn~cd a chance 1o look up from the 

massi, c piles of paperwork required b} ca-:h or the 
thousands of new regulations passed O\'Cr th~ last 

eight years, And, rnosi importantly. ihi:y nctd \Vash­

ington out of their ,vay. 

The estimated cost ofcompfomcc \,,ith fodernl reg~ 
ulations is disproporti"nately shouldered bj small 
businesses. FeJeral agencies don't understand hm\' 

much nt.:\V regulations im.:n:asc co:-ts and utH.:~rtain­
ty in the busincs~ world. Oh!r the last eight years. 
smai! businesses in Idaho and across th1.; totm1r) 

huYc o..-erwhclmingly pleaded for a brcat-- from the 
regulations they ·vc been suflCring undcc Rcgul;:itors 
have continued to pile on more rules, leading to mort: 
dil1icult compliance and higher penalties. It is up to 
Congress h) step in and break thi~ cyck. 

As Chairman of the Scnuk C,,mmittce on Small 
Business and Entrepreneurship. l have introduc..:d 
two bills that will help small busim',scs finall) enjoy 
relief from burdensome federal regulations: the 

/\dnx'ucy Em1wv,crmcnt /\d and the 1.!~DJ.:.i.tu;,....,__'Sllli!Jl 

Jlusincsscs 1\cL ·1 hcse bills \\ould giH the Ol1icc 
of Advocacy at the Small Business Administratii)n 
(SBA) the authority it needs to ho!d tbc goyernrncnt 

accountable for hovv their actions imp3ct small busi­

nesses. 

small businesses. The Office ol'AdvC\cacy has asl-cd 
ror lnols to help give husin0sscs a break. and it is 

time fr1r Congress h) deliver these. 

~1y lcgisbtion rl~quircs federal agencies to monitor 
their regulations· impact on small businesses. These 
hill, ,;i, c the (lt1icc uL\thornc) the po\\cr to mahe 

sure agt.'rKks havt: considered how many small 

businesses\\ ill be aflcctcd bv a regulation. if addi­
tiorul rc-guiations overlap. and iJthcr alternatives to 

making an additional regulation, This legislation also 
\Vin allo,v small businesses to provide direct input on 
i11teri111 final rules, v.hich arc ngt.~ncy rules that could 
be issued an<l g:o in:o immt-diatc effect. 

\!laking it t'Jsi~r for small businesses to start and 

flourish should not be a pa11isan lssu\.~, l ha\\.' been 
disappuintcd to sei.: .so many nfmy colleagues call 
for rc:guiatory rc1()nn hut foil ll) adY:rncc meaning:• 

Cul solutions to get it done. These two bills provide 
srnnlL conunon··scnse reforms that directly dt:livcr 

!he tnol,; that the Otlicc cifAd,,t>cacy hos asked for in 
onkr to effectively do its job or speaking for small 

businesses. Business 0\\.-ncrs across the country have 
been forced to chonse between growing their husi­
nc;-,;s nnd dt . .>voting time. money. and man hours to 

complying vvith fodcra! ruks fnr far tun long. It is up 

to those of us in Congress to do what is in the best 

inter-est \ifhusincss OV.'l1crs across the country. 

id.a ho.\ Rq iuhlh.·(m Sen Jim R1~,:ch is chairman q/ 
Senate Commilfce on ,\'mall Business and Enlrepre·-

Thc omcc of Advocacy is an indcpcnJt•nt branch m:urship. 

of the SBA that cxbts to prevent regulation:-. from 

crushing small businesses. This office stands up for 

small businesses, giving them n way to spl'ak directly 

with the federal agencies that make rcf!ulatinns. Ad-

\.'Ol'.".1Cy works with agencit-'S to find \vays tu n:gu!Rti.. ... 
without further dcvastatin!c! .'\merka·s 28 million 
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!lrian Walker, "Taking Aim at the Rules,"Tht' llomwr County Daily llee,July 14, 2017. 

http://www.bonncrcountydailybee .. com/frcrnLpage-slidcr/2017071.4/taking_aim._at._the~ru1cs 

TAKING AIM AT THE RULES 
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Emily Bamforth, <(Are Federal, State Regulations Hurting Northeast Ohio Businessei;? Owners Discus~ Problems.. 

Cleveland.com,August 4, 2017. 
https:/ /www.cleveland.com/metro/index.ssf /20 l 7 j08 / arcJe<leral .. state._reg,1lations.html 

Are federal. state regulations hurting 
Northeast Ohio businesses? Owners 
discuss problems 

0 

t", '~ ;.. ,L, .v. ,',I-~ .~·,,.:,. ...... e 
_;1ot".!01"i;f::tl:til!i>lll-::t"si,!'.;:;, 

••;L ·,,~ ~,e·•t"•" 1 ~~or~_.,,;:-' 
''" ,. "~ "!: :c,:,~;:,,i•~ 11 _;~:-•;,.;::,. OQ:,c.• 

S-::-<•• ~w>t t-1,,_,,•u 0¥1~,;,•1 ~i<!! 

t '1 i c,.,,., ,, 11 ·.~,_,~,.,-~, •• 

:;:~, e ~•r.•'•"'. =·' C" e ::,._,.,,-/\:.. ~- 1 -. ,~· ,. ·, 

:Jf'' rrd :;.,,. t,c~ i;;n:,-t~ .~ ,~ •t:1'1•• ;•·~-, ~'.::· •·r-,-::~.1'~~~ 

Flie.1d m<1ce. S~11. Qob PorUn.;rt'J, p1,.,/1 
to µ~,ei b-a.ck rtg1.1J"'-io1n Inedi. !-t'lt:.e 
·oitlc1,rn 
<l S '"•~ ,\er::~•~•·::,•.-~ r~.;: :re.:, ti: ;.,e-.;;• 
-;ICY'!>':"-~1',-;r~;;:;(;1:::,.-s»•:-r.,, 1f!!)t'""''• 1 
>42-'i,•Y :,·"·.-,·1 t•;:, '"-'_t;.;, ~"-,"~-

.>, r ·r. ,_ ••-~ -_ -. ,r ·c-· .. , ,.,. ,_ ",:, '.::.r~ ,·c-~,·,,.. 
·:- .. ___ ::,~,-~ ,':t, _,.,.. ,_~1 """ ,,._,.,,_.,,::,~, ,c,:~,.. ~ ~ 

·~ ~•~··,. ... ~ '.F:l ;,(I·~· :;"oC~tJ.I'~ ~rt:~-- ... ,~~.~-" 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 65 



181 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00187 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 1
44

 h
er

e 
37

79
8.

14
4

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

Appendix G. Formal Titles of Regulations in this Report 

IS1u• 

6/1 Parcaft\ Ruta 

ADA Accessibility of Passengt:r 
Vt~ssels 

~ffirma1iie Action Requirements lot 
Faderal Contn!ctsrs 

Affordoble Care Act Compliance 
PapeiworkBurdens 
Affordable Care Act Compliance 
Paperwork Bvrd1ns 
AffordableCaieAc:tR;iies, O,ificu:ty 
Oetermiriirig h,ll··l:me Versus PBil 

!tme Employment Fer r\CA CovB!3QD 

Aflor~able Care Act Rules: Reducing 
Cost Of Coverage; Purchasing 
Coverage Across State lines 
Bass' II! Rules Related To Cip:tal 
flequ:remcnts On Bank Lcnd111g 

Beryllium Rnle 

:alculalion of Star !btings 

Coat Combuslion Re,idval• [CCR} Rotii 

Comr~•unicalion Towers 

Companion Care Rulli 

Compliance Costs ass0ci2tsdwith 
OfARS, Port 1b1 

Confined Spaces 

Agency 

MHS/ CMS 

OOJ 

OOL 

Trn2suryi 
IRS 

Treasury/ 
IRS 

Title of Propos,d or Enacted Rule 

ICD+CM Comptiar,t Codes for Inpatient 
Rehabilitation facilities !!Rf) 60% Rule: Medicare 
Prngrnm: Inpatient Rehabilitation Facility 
Prospective Payment System for Fiscal Yeai 2n18 

~orid•su!m1:10tionon the 8;.;sis::f D:snb1tityby 
PubLc Accommod;-1tio11s on Passenger Vessels 

Aifirmative Action and Nondiscriminatioo 
Obligations of Contractors and Subcontractors 
Reg,rding lndividuab With Disaoillties 

Se!Hnsured Employers with Fewer than 50 
Employees 

HMS/ OOL Rcs~0risiU•tv :·o, Employers ilcgarrrng 
I IRS He3ltn Cove1agl1 

atts I ODL Executive Otder Promoting Healthcare Choice and 
I IRS Competition Across the United States 

Treasury Minlmi.ln: Cnp 1t2l RcC!tme!l10nts 

Citation to Rule 

82 Fed. Reg. ,6238 !proposed on Aogust 3, 
20171 {to be codified at41 m Part 412! 

28CfRPa1t36 

41 CfR Part 60-141 

form 1U95-8 

?6U.S. Code§ li98DH[cl[4) 

Em. Order 13813 of Oct 12, 1017 

11 C!Rliil 

DOl/ OSHA Prnposed Occupational Exposure to Beryllium and 81 Fed. Re~. maz [June ,Y, 20111 
Beryllium Compounds iR Constructio11 and Shipyords 

HHS/ CMS 

EPA 

Calculatio1\ of Stnr Ratings 

Hazardous and Solid Waste Management System: 
Oisposalo! Coal Combustion Residuals from 
Electric Utilities; Amendm~ts 10 the National 
Minimum Cnte1ia [Phase One, Part One) 

UOli USHA OS~A has re-i:1itint8d its SiW!ll Bus;ness Advcnc}' 
Fevicv; pincl on C::ir;1mur11cat10n Tower Safetr 

OGl Appticatwn of the Fair Labor Sta11dards Act te 
Domastlc Service 

Defense Ftdcrat Acquisit10n Regulation Supple1,1s;1t 
Par! 252--Sotirnotwn Prov1sw11s und Can~rnct 
Cl3USPS 

DDl/ OSIIA Confined Spaces in Construction 

,7 CFR (22160 

83 Fed. Reg. 36430 {July 30. 2U!B) 

29 CFR Part 651: 76 fed, Reg, B1190 
(December 27. 2011} 

OF,liS 251.104-1111- Sa'.eguardmg 
Covered D2fcnsc !11formJtwr anrl Cyber 
!nridcnt Reporting 

19 cm Part 1926 

Continued 011 next page, 
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Appendb. G. Formal Titlt~ of Re:gu.lation:, in this Report~ cout.in.ucd 

Ii.rue 

Conft1ctMinernls 

Criminal BackareuAd Check Rules 

Data Used to Oeterni!ne Fishing 
AllocJtions 

Definition al Oe:tructtsq m Admse 
ModlficstioR ~f Critical Habitat 

Definition of lndependent Contractor 

Definition o! Joint Employer 

Design and Production /\pprnvats 

Drones 

Etectroaic loggiag Oevices !EL01) 

Ete:tronic Recordlwcpingand 
Repor\ing 

Emissions Sta~datds f•r Oil and ta, 
Production 

Fndar:gered and Threatened Species 
Act Compensatory Mitig2ti0n Polley 
And uligation 

End,ngered Species Act Rulos 

Endangered Species listing of the 
l.esserPrmrieClnken 

Agency Tit!~ of Propo,ed or Enacted Rule 

SEC 

HilO 

DOC/ 
NOAA 

DOI 

RccuHz:nH:nt of rep01t 1cga1tlrng dis,::l0surn of 
rcg1stra1:t·ssuppl:;ci1a111info1nwtwrircgu•d 1ng 
confl1ctmi1wr3ls. 

Guidance on Criminal Backgreund Checki 

~Jgnuson-Ste\ens F1shery CcilsRrvatk,n and 
~1anagernent Mt P1Dv1s10ns: Fh>l1e:-iesuf the 
Nort~east0rn United States; NortheJsl Mult!specics 
~isher,1; Fromewor~ Adjustment S'/ 

US Secretary Df l.abnr Witl1d1Jws Joint rm~loymcrt. 
independent Co~tractcr info1mal Guid3nce 

Citation to Rnle 

17 C,R Par' 140, 240.13p-1 

Office of General Counsel Guidaoc& on 
Application of Fair Housing Act Stan~ards 
to the Use of Criminal Records by Provlders 
of Housing and Real Estati-Related 
Transactions !Aprill 1616). 

SO CFR Port 6/48 \New Eng'.and Fishery) 
16 use 1351 (aJ!2HMagnusan Stevens Act 
Natt0ri:1l StaNlard 2) 

SO CFR Part 181.01 

US. Dcp't of labrn, Release No. i7-D8D7-
NAT Uunc 7, 2Dl'Jl 

001. 
US Secrntary Of labor Withdraws Joint £ mploymant, U,S, Deµ't oflabor, Release Ho, 11-D807-
lndep~ndent Contracto; lnfo,rnal Saidance NAT (June 7, 2017) 

DOT CcrUflcatior, t'l'occdures for Prnducts0nd1\rti:lcs 

OOT/ fM OparatioR and certification of Small Unmanned 
Aircraft Systems 

DOT/FM 

OOT/ 
rMCSA 

DOt/ OSHA 

S1!1JH Unr112nned Aircraft System (Small Drones]; 
O,}pa1tm01:t i{egulr1tory and Dvcgulato:y Agenda, 
St:mi.::rnnual Summary 

Electromc logBing Oevim and Hours of Servic~ 
Suppo,ting OocumeA!s 

f1a6;mgofWc1Kplaceinjur;tsand !Un2sses 

Review oft ho 2016 Oit and Gas. Now Source 

H cm P;:in 21 

14 CfR Part 1n1, Sobpart B 

83 Fed, Reg. 27lt,1: Operations of Small 
Unmarrncd Aircraft over Pecptc R!N 2120-
I\K35 

49 CfR Pa1ts 396, Subpart B 

83 fed. Reg. 36491, lpioposeti July 311, 2018) 
(to!Jt:codifiedat29URPart 1901/j 

EPA Perform,nco Standards for New, Reconstructed, and 40 CFR Part 60 
Modified Sour.es 

[nd;rngered .and Threutend W1ll!l1fe ,:rnd Pli1r'.ls; 
001 End::ingc1td Species Act CLlrnpc':sntofy t•Htigatkrn 

Pol1cy,W1thd1awal 

fndangernd and Threatened Wrldlife and Plants; 
DOI/ fWS Revis:on of the Regulations for U3ting Species and 

Designating Critical Habitat 

001 [nda:1gercd and r~reatcn2d Wilcl1fe :rnd P\onts 

33 Ff'd Rsg. 36469 (effective Juiy 30, 1018I 
\to Oe coC 1fic1 a! 50 CFR Chapter I) 

83 Fed. !leg. 35193 (p~posed on My 25, 
10181 (to be codified at 50 CFR Part 411) 

5u cm Port 17 

Continued oo next page. 
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Appendix G. Formal Titles of Regulationi in this Report, continued 

ls&ue Agency Title of Propooed or Enacted Rule Citation to Rule 

Endangernd Sper,ies listinQ of the 
DOI Endangered end Tnreettned Wildlife and Plants 50CFRPa(l17 

~orthern lony-Eamd Sat 
[ndangered Species Ustlng of the 

DO! Enda11gcreda11dT111eatfmedWiWifcandPlJ11ts 50 crn Part 17 
Northern Spotcd Owl 

Endaegered Species li~tiaa ~f the om Endangered and Threatened Wildlife and Plants 5g CfR Part 11 
Rusty Patched Bumble Bee 
Energyfffo.:ienqiStandards3nd 

DOE 
P8rt ,OD·-F:lergy Conservat'.o:i PrnDfJ'1! ~or 

1D CFH 43G 
F.nergyStarp1og:-0mming Corsurw; l'roducts 

Energy Efficiency StaRdards Aod Part rn-Enorgy Efficiency Program for Certain 
fnergy Star ProgremmiRg for OOE 10 CfR •31. Sobpart R 
Autqmatic Commercial Ice Makers Commercial And Industrial fqoipment 

Energ), Efficiency Standards twd 
Pa!l /431-[rwroy Efficiency Program ~or C:crtai:"1 

[ne:gyStarPrngramm1no Far DDE 10 CFR ,1.31. Subpa1t ~ 
Comp1essors 

Cortiffa;rc1at Ar.d !ndust:iJI ~q1.;1prnen: 

Eaargy Efticieacy St&odards And 
Energy Star Programming For 

00£ 
Part rn-Eoergy Etticiency Program for Certain 

10 CFR 431, Sybp1rt 0 
Reirigerated Bottled or Caaoed Commercial Aad liduitriai Equipm~nt 
Bevem~e Vending Machines 
Ef!ergyEffic\e11e1Standards1\nd 

Par~ /131---tner□y Ullcicncy P1ugram ~or Certai,1 
[ne1gy Star Prog1ammmg fol Walk-!n DO[ IO UR !31. Sunpmt R 
Coolers andWalk-ln Ficezers 

Cornr:1erciJl Mid !ndustna\ [quip:i~cr) 

Estate 'laloatioR Treasmy Estate, Gift, aod GeReration·Skipping Transfer a; Fed. Rag. 48779 {withdrawal of Rolice of 
Taxes: Restrictions on liqoidation of an lntereit proposed r~lamakingl 

Exch:mge Visit:lf/ SummerW01k Travel 
Sf A ff Exchange Visitor P!og:am-Stnnmei v,rc1k Travel 

82 Fed_ Reg. 4,120lprnposeDJan, l2.1Ql7I 
Program Programs [to be cod1f:cd al 12 CfR pt. 611 

foll Protection for the Construction 
DOV OSHA Subpart M-Fall Prnlection 29 CFR part 1926, sul!?ert M 

Industry 
F,durnry Rule DOL Ucfir.1lionofthe lcr:>1 "hrluciJry" 29 CfR Part 2S 10 

Food labating Rule, IIHS foodL.belmg: Ravisior.o/ the Nutrition and 21 CfR Part 101 Supplement facts LBeels 
FoOl~ L:ibelinq: Se:ving Sizes of Foocts ti12t C(111 
ReasDnably Be Consu,Ted at One rst1ng Occ::ision; 

f~cod l 2beling Rules HHS 
Duil"Cotunn L2bel111G: ~ipdatlng, ~,10d1fyi:-1g, 

21 CFR Part 104 
Establishing CcrtJrn fldcrcnccAmour.ts 

CustomJrily Co0sumed: Suving lo: L{r0;:ith 

r~1nts; Jnd TcchrliC;:tl Arner;dmei!ts 

f01m 1-9· fmploymeat Verification 
DHS 

Verilic,\ion cf identity and employment 8 CFR Parr ma.1 
Precess aathorizstion 
Food Safety Regulations-- Controlling 
Contaminwtlcn lhrough Slaughter And USDA/fS!S Poultry Produc1s i'nspcctfon RPgu!~tio1s 9 cm§ 38: 6S lg] 
Grnssmg Opcrntwr 

Caatinued an next page. 
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Appendix G. Fonnal Titles of Regulations in thj)i; Rtpi)rt., ('ontintu::d 

l•me Agency Title of Propooed or Enacted Rule 

Food Safety Regulations- Disposition USDNFS!S Disposition of Coodemoed Livestock 
af Condemned Livestock 
ko,J Suiety Regulatlons-~· Natlon2l 
OrgankPrngram 

food Safety Regu\atieAs- Post 
l•fortam IAspectlon 
f-ood Safety Regulations­
Cont3m:natwn 

USOA/FS!S N3liGr:Ji 0102nic Program 

USDA/FSIS. Poultry Products IAspection Regi; Post Mortem 
Inspection; Disposition of Carcasses and Parts 

liS~A/FSlS Pcult1y Pwducts lnspectior. Rcgul:ltiDr!s 

foo1 Sakty Reoulatioos-
Cont1min1tiM with Micro-organisms USOA/FSIS Post-Mortem IAspection 

Fsod Safety Regulat:nns-Facilities USDNFS1S Poult;'Y Prnducts lnspt:ctinn Regt,latiG::s 

Fead Safety Regulatiefts-MisbroAding usn.A/FSIS 
of Praducts · · " · Recalls 

Food Safety Regulations-Passing oi 
[arcasscs and Parts 

Food Safety R&gulations-Relating to 
Severa! Dl~eas~s 
food SQfety Regut0tions·-··Slaugille 1 

lnspect:on Rate Maximums 

Food Safet1Regulatwns­
Teniperalores aad CRillin~ and 
Freezing Procedures 

FSwiA Hu'.es iFocd S2fely 
Modernization Art] 

fSMA Rulas (Food Safety 
Modarnlz,tlon Act) 

Gomful Employment Rule 

fl-18 Visas 

H-1B Visas 

USDNFSlS Poultiy Products !nspection Regs: ?ost ~fortcm 
lnspect1v,r.; Dis0os1ti0n d Ca!'cass~s and Parts 

USDA/fS!S Poultry Products Inspection Reis: Post Mortem 
Inspection: Disposition of Carc1sses and Parts 

USOA/FSlS Poul\i·y Products lnsµectio~ Renulat:ons 

USQ,VFSIS Pmrltry Products Inspection Regulations 

HHS 

HHS 

EU 

OHS 

OHS 

Accicd1tat1on of Th!id-Pmty Cert1firntion flodi2s To 
C0nduct Food Safety Audils and Issue Ce1tif1cations 

Cll!,ent Good Manijfacturing Practice, Hazard 
Analysis. and Risk-Based PreveAtive Controls for 
Human food 

Gainful Employment Reguliitioi: 

Boy American and Him American 

llcg1strauon Requi1ernent for PctitiGrists Sre~i11q tu 
Fils H--1 B retitmn2 on Behalf o! Ali8ns Subject to 

the Nurr:ericnl L1m1tJt10ns 

Citation to Rule 

9 cm§ 30.913 

7 UR Part2D5 

9 CFR § 381.71,- post mortem inspection 

9 CfR § 310.15 (al 

9 CIR §381 36 

9 Cf~§ 381}9 

9 CfR § 38\.88-93-

Y cm§ 381.6? 

9 CfR § 38\.66 

71 CF~ Parts L 11, and 16 

11 crnPartsl.11.16, 106, Ha, 114,117. 
120,123.129, 171,and211 

34 CfR § 664G3, et seq. 

Exec. Order No. 13,118, 82 fed. Reg. 18.837 
!April 18, 7617) 
76 Fed, Reg. 11686 (prcposed en ~1arch 03, 
20111 lrn be codif12d at 8 cm pts. 214 aGd 
1991 

H-2A. ind W-2B Vi3& Proqrams DOI./ DHS Temporary EmploymeAtof Foreign Workers in the 10 CFR Pirt 6551 S CFR Pert ll4 
united Stotes; ~onimmigrant Classes 

lard Rock M1111ng 

Harvest Sa(j)s on Fedaral l1nds/ 
Timber Set•aside Rule 

fFA 
the M1rd!ock Mining lndusiry 

SBA/ 
USON [)OJ Small Business flmber Set-Aside Program 

33 Fed, Reg. /15S6 [Febnwry 21, 2(118) 

81 Fed. Reg. 66199 (prQposed on SapwrRher 
?6, 2016)tto be roditied at 13 CfR Part 121! 

Continued on next page. 

Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 69 



185 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00191 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 1
48

 h
er

e 
37

79
8.

14
8

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

Appendix G. F'ormal Tit1c, of Regulations in this R(.•port. ,:ontinucd 

1, • ..., 

li0me Mo1tgage Gisclosurc Act 

HoBts of Smice 

HUBZon, 

Hydraulic fracturing !Frac,;ingl 

lntcrr:atmnc1l Adoplions 

!Rtemationa! Entrepreneur Rule 

IRS ~orm 1099 C, Can2ellJtior. of Debt 

Joint (tRployment 

Lead Heno¥t!t1cn Repair and Painting 
(~RRP) P109 1am Rules 

Minimum Waye 

Hinlrnum W2gc for Cnr.lra::tors 

Minimum Wage for ·caRlractors 

MobHlty Fund Phase !I Challenge 
?rocess 

Mobility fond Phase II Cllalla11a 
Process 
Moralonum on Enforcement of Federal 
Comrnctar Heqwrcaien:s Against 
Hosp1t;;\s 

Moratorium on leasing: of Federal C~al 

Moririge Seivicmg. Regulation Z 

Multiple Device Reportinll 
NJt1cnal ~!wirnnmcnt1.1\ Polic-y Act 
iNfh\) Cornp!racce 

Ne1 Heut~Ut)' · 

Agency 

er PB 

DOl/ 
fMCSA 

SBA 

DOI 

SIM 

OHS 

rrnasu1y/ 
IRS 

lPA 

DOL 

ilGi 

DOL 

FCC 

fCC 

DDL 

DOI 

Cf PB 

Title of Proposed or Enacted Rule 

Home Mortgage Disdosu1e [ffogulation CJ 

llours of Service: Notice or Public listening 

HUBZOmP:vrarri 

Oil and Gas: Hydraulic fracturing on federal an~ 
Indian lands: Rescission of a 1015 Rule 

!:~tcrcot1ntry Adoptions 

Removal of lnternation,l fntreprnneur f'a:ole 
Prngram 
!nform;1ti01; rt:porti11~ for dlschJrgps of 
indct1tcdnessbvcertament-t,2s. 

Citation to Rule 

12 cm Par: 1003 

49 CFR Part 395: 83 fed, Reg. 45204 

l3 CFR Pan 116 

43 CfR Part 3160 

31 Fed, Reg. 62,321 [~roposed on Sept. 08, 
20;6) !to be codified Jt 22 cm P1rt 96) 

83 fed. Reg, 14415 [propos;io May 19, 1018) 
{to be codified at 8 CFR pts.103, 211. 274a) 

?6 cm§ U05DP~·l 

i3 Feit Reg, li681 lproposed on Sept 14. 
Tho Stnndnrd for Determinin9 Joint Employer Slatns 20181 (to be codified at 19 CfR Chapter ii 

Lead-bJ.:;ed Foisonir,g i\0vrnUor1 Cert1:11 
Hrsidential Strqctu,es 

Fair labor. Minimum Wage 

rst::iblishinqa ~1!,iir.iun:WageforContrxtors 

Establishing a Minimum Wage for Contr1cto1s. 
Notice of Rale Change in Effect as oi Jon. 1. 2019 

Es1-ab!isnes Challl!nge Prncess f(,1 Mcb1lity 
~uPd P!1t.1se ll To Promote Access ro Mobile 
Yrc:idband Scnlces In Rurnl America 

29 USC§ 206 

E:.:R~'. Order ~0. 13,658, 79 Fe<l. Reg. 9849 
(fobrunr111.101LI 

83 fed, Reg. 44906 {September 4, ZB18) 

Grdei on Reconsiderntinn 2nd Second 
iioporl arrd Oidoi(fCC 17•1011 

Procedures forthe Mob,lityfund Phase II Challenge 83 fed. Reg. 1341.7 IMarc~ 19• 20181 
Process 

TRrA~[ SubcontraG\ar Enfo,cc:11enl 1\ctiv1ties 

Smetiry of the Interior• Order 8348 SUbject: 
Concoro;ng the Federal Coal Motatonum 

Morttrige Seivicing Rules U11der tl:c fru~h i:1 

Lending Act lRooulatrnn Z) 

Ollectlvl'. 2014-01, U.S. Department 
Of Labor. Office of Federn\ Contr0ct 
Compliance 1.1rog111ms 

Secr~tarial Order 3348, Concernin11 the. 
federal Coal Moratorium iMarch 19. 1011) 

12 CFR Pa:t 1026 

HHS/ FDA Multiple Device Reporting 21 CfR Part 803 

USDA 

FCC 

NatloPrH tr.1.iro:1rne11tal Pelley Art (NLP1;l 
C11mpl:ance 

Restorin~ Internet freedom: ISP Privacy Rutus 
Net Neut:aiity l£nh1oced Netwmk Transparency 
Requirements under the FCC Z&1, Oper\ Internet 
Order) 

36 CFR Pnn 220 

83 fed Rig. 7852 [propo$eil on febru1ry 
12.1018 llto be codified al/47 CFR Parts 1. 
10. end 81 

Continued on next page. 
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Appendix G. Fornlal Titles of R~~ulations in tltit> Report, continued 

Nonha1ardous Sccondnrv M;:itcrin\s 
INHSMI 
HoRhamdoos Secondary Materials 
(HHSM) 

Gil, N:ituf3l Gas. and Coal Valuation 
Kuk 

Payment for Qnboard Obseriars 
Program 

Paid Si~k Leave For Federal 
Cnr.trnctors 

Payday lending 

f\:rsvctderRule 

Pestkides; Agricultural Worker 
Protection Standard Revisions 

Pesticides: Cer@catiDnJf Pesticide 
App\!cators 

PrnccssSafety Hc111ag0menl 

Process Safety MaRager11ent 

Ou0tity Syste01 R0gulal1011 

Recall Reporting 

Agency 

EPA 

DOI 

DOC/ 
NOAA 

EPA 

DOL 

CFPB 

DOT 

Titlt of Proposed or Enact•d Rule 

Solid Wastes Used As Fuels Or 1:-igredients In 
Combustion Unit:; 

Standards 01 Performance for New Stutionaiy 
Sou:ces 
C0nsolidated Fede1ul 0:[ & 
Coal Vnhation Reform 

Payment for 0Ahoard Observers Pragram. At-Sea 
Onboard Monitoring for the Fishing lnduS,IJ. 
Magnuson-Stevens Act 

of GJ1d:rnvi Memo:an:!u1~1. 
Red'.lSslficiJtion :If r',ajc1 So:.Jrc':!s as Are8 Sources 

Undci :3cct:on 112 ot the Clear; Air Act· 

Defrning end Delimilirig the Exemptions for 
faecutive, Administrative, P1ofessi~Ael. Outside 
Sele: aAd Computer Employees {EAP Elornption) 
under tbo fair la1Js1 Standards Act 

l.e;weto1 Fi!ds:alCcinlractors 

Payday. Vehicle Title, and Certain High·Cost 
installment loans 

Rssc:issior of Rule ln1erpret!np "Advice'" Exemption 
rn Se;::t:on 20'.l(c) of th8 Labm-Ma1ngcme11t 
Rep0rting ,rnd Dlsclnsu1e Act 

P,st1cides: Agricultural Worker Protection StaAdbrd: 
RecQnsideration of Seieral Requiremcots end Notice 
About Compliance Diles 

Pest1ci'Jes: Ce1tificati0!~ ol Pesticide App\;cators 
Rule: Recon3ide~ati@ of ttle Mini1::um .1\ge 
RtQU!18!\!Ci1lS 

Requirements for Positive !min Control Systems 

DOLi OSf!A b:ecut;ve r1dc1 l;;1p1nving Chemical Fac!'.iw S:.ifety 
~rd Secunty 

DOU OSHA Hmrdous Materials 

HHS/ FDA Ou21nv System Rc~u\Jtion 

HHS/ FDA RetaU Reportirg 

EUmin&ting '.he P1ohibHion AgJinst Gr:1:erai 

Citation to Rnle 

Al CfRPart241 

40 CfR Part 60 

30 CFH parts 1 ZDZ nnd i 206 

16 USC188lh 

Memo at: www.epa.gov/sites/produc.tiar/ 
tiles/'l.Q1G-D1/do,:u:1:entshPd<1ssiticatio!;_. 

ot _m3jor ... sources __ as._.area_ sourccs_under _ 
sect:,u1J 12_ of_ the-_ clean_a::_Jict.pdf 

29 CFR fart 5, 1: Bl Fed. Reg, 31,391 (May 
23, 2616} 

Fxec_ Order No. 13,706, 30 Fed. Reg, 54.697 
(Septen1ber 7. 7015]: 29 CFR Par( 13 

1WR µart1041 

83 fcri. Rrg. J38Z6 (clfoct•vc Au,rust 16, 
2018)[to be codit!c(i 3t 29 CFR 405 and 4J6l 

61 fed, Reg, 60676.[0ecember ll, 20171 

8£ Fed. Reg. 60195 [Decembe: 19, 2017) 

i,9 UR§ 136.1005 

Exec. O:dL1: No.13.650, './8 ~ed_ Reg. /48029 
(August r. 10131 

29 CFR Part 191 C. Subpart M 

2i Cfil P,rt !10 

11 UR Part £06 

RcgulQtiOi' D SEC Soltcitaticn end General Adv~nt1si1;g 111 Rule S06 and 17 CFR Parts 230, 239 and 24l 
Pule 11;/1A Offenngs 

Continued OR next page. 
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App12ndix G. Formal Titles of Regulatiom1 in thi,; R~tport, continue,i 

bsue 

Ra11oving Barriers to Wiraless 
infrastructure beplayment 

Rerr.oving8;mierst0Wi12less 
lnfr?.struc\ure Deployment 

Re~uiremants for inpatient CAM 
Sefl'irns {Critical Access Hospitals) 
Risk ~:inngement P1cgram (RMP] 
Rule 

Risk Rerluction and Crew Size 
Pmposed Rules 
Risk Reduction ond Crew Slzs 
Prooosed Ru\23 

Safety Measurell!ont System 

Section ,001, 

Service Disabled 1mteran Contractors 

s:uca Huk 

S1n11l Buslms Excluded Imm Some 
R&D coAtm~ 8ec!USe They Are 
Hgt Related to the S111all Business 
lnno;atioll Rmarcb and Oevelopl!lent 
{SBIR} Program 

Smalt O!sadv:v1tagcd Business [SOB) 

Standards for tlie Electronic Heall~ 
Rewd Technelogy IRceRtive Progr1m 

SteGm tlcclric 

Agem,y 

FCC 

FCC 

Title of Proposed or Enacted Rule 

Accelerating Wireless Brnadhand Deployment by 
Removing Barriers to lnfiastmcture lnv,stment 

Acseleratl11gWirelinec11:dWirelessRrosdband 
Depl0ym00t by Re1~ov:n9 Barriers ~o irtrastructure 
lnvestm21'.t 

HHS/ CMS Requirements for inpatient CAfl services 

EPA 

DOT 

001 

DOT 

Trrnsury I 
IRS 

SBA 

Accid~ntJl Rclr.3s1; Prevention Rtqul1eme1:ts: Risk 
~bnage1r1ent Prog1ams Und21 the Gerrn Air Act 

Ris!I Reduction Program 

fninC•ewStaffinq 

Withdr1wal of Proposed Enhancements to the 
Safety Measuremin\ System 

flppUcation of Section 409A 011J effective dates. 
b:cmpt1rg Smit Prfl.'Jt,: lori1pJ 1<!cs frnrn UH; 
Penalties and l{eq@ements ~ssoc1ated with 
Ocfe1red CompensJt1011 A11a:•geme11ts U11dcr 
inter::al flf'i'enuc Code Sectio11 frG9A 

Eligibility Requirements for the sovn SBC Program 

OOl./ OSHA OccupJ'.ionul Exposure to R2spirnble Crvsl;;llirie 
Silica 

Citation to Rule 

83 fed. Reg. 19440 !M1y 93, 2!1il 

33 red Reg. 4c'8i2 !September 14. 2318! 

42CfR424.1fi 

80 fed. R~g. 10919 (proposed on February 
17, 1815){to be codified at 49 £FR 171) 
81 fed. !leg. 13911 (proposed MJrch 15. 
:JG 16)(to be c0d1fled at h.9 CFR 2i aJ 

83 fed. Rog. 31.9'9 IJij\y 16, 2018] 

13 CFR Part 125, Subpart B 

2? cm Parts 1910. 1915, and 1926 

SBA 
fodernl Acquisition Regulation• Subpart 19.5--Sct-
ASidcs tor Smail Business 19.502-2 Total Smatt Business Sat-Asides 

SDA 
Sh) Rus:11ess new:1op:nPnt/Small Gisad'1J!1t:1oed 
8lE1~css Status Osterrrnriat;0ris 

HHS/ CMS Standards for The Electronic H~1lth Reccrd 
Technology lncenUve Program 

EPA 

i1ostponemcnt of Ccrlam Cumplm:ce Dates fm the 
Etrlu2nt L.n,itati0ris(luirleti1\es3ni!St:nl\)ards!o1 
the Stc,1m P~:v;~1 Gcnc:t1ng P01111 SoUI cc 

1:1 CFR Pai'. l2ir 

41 CfR Pert 495 

82 Fed. Reg. 43494 !Scptcmbcr 18. 1JFI 

_______________ C2_J_c.c;v_'"_Y _______________________ _ 

Continued on next page. 
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Appendix G, Fonnal Titlti of Regulations in this Report. rontinued 

Steam Hectric 

Stormwater Pe1mHs Multl-Sccto! 
G\:neral Permit 

Stormwater Permits - M.ulti-Sector 
General Permit 

System For Award Man3gement 

Tax anff ln•eatory Accounting Rules 

Tip Rules 

Agem:y 

EPA 

EPA 

SBA 

Treasury 

DOl 

Title of Propo1ed or Enacted Rule 

SBA Petition for EHloent lfm~etions Goidelines and 
Standards fo1 the Steam Electric Power GeMrntinij 
Point Source Cateiory 

rin;il Nat:cnat Poll~tnn: Discharge Elim:nJtion 
System [NPDESl Gen?r,il P2rmit 1u Sto;;n'1ator 
Discharges From industl!al Ac\:itfa:s 

MPO£S Multi-Sector General Permit {MS6P) for 
Industrial Starmwater l2015) 

Sy.stern fG1 Award Management 

Regulatory Caµita\. lmµlementation at Basel Ill, 
Capital Adequacy, TraAsilion Previsions, Prompt 
Corrective Action. Standardized Approach for Risk­
wei~nted AS$ets. MMket Oisciplt~e !Rd Diselusurn 
Reqijiremants, Advanced Approaches Risk-Based 
Capital Rule, and M,rket Risk Capital Rule 

ra,r L3bo1 Standards Act 

Ciarification·ot WheA Products Made er Derived 

Citation to Ru!• 

https://'w'w.epa.aov/sitas/production/ 
liles/1817 -~4/documents/aba_petilion_ 
for_eftluen1Jimitation;__gijjdelineund_ 
standardsJ0Uha __ ite1m_electric_pow1r _ 
genaratin{l_point_aourcuatagory.pdf 

eo Fed. Reg. 34103 

40 CFRPart 122 

~8 CFR Part 52, Subpart 52.7.04-7 

12 CfR Parts 108,117, and 226 

82 Fed. Reg. ~1~562 [p:opcsed on December 
:s, ?017] !to be codified at 29 CfR b31J 

lebacca Oaemiog HHS/ FDA from Tobacco Am Regulated as Drngs, Devic1s, m 21 CFR Parts 101. 801, end ilGU 

Tobocco Deeming 

Toxic Subst1nce Control Act ITSCA) 
Fee Rule 

foxics Relcasc1nvcn~ory 

[raining, Qualiilcatian. and llvetsight 
tor Safety-Qe\ated RailrQad Employees 

US Co~1st Gu;:,d Safety a:1( Sccu1ity 
Plan Hules 

l'lood Heaters 

WO!US, Waters of the United St~ti!S 

!IHS/ f.D1\ 

EPA 

lPA 

DOT 

OHS 

EPA 

[PA. 
CORPS 

Combination Products 

~eerrnng Tobacco Products fo Be Subject lo the 
Federal Food, Drug, and Cos111~:tic Act. JS Amended 
by t112 ~Mrfy Snwkir.g P,cvcntion uncl Tcb;:icco 
Co,1tro1Act 
fees for the Admmistration of the Toxic Substance 
Control Act 
loxic l}wmical He'.casc Rcpm\inq. Con@Uilit}' 

R1ght-'..(J-Ki1'JW 

Training, Qualification, end Ovnrsignt for Safety­
Related Rait1oad Employees 

Standtfils ol Perfortnanca for Hew Rosident,al Wood 
Heaters, Hew Residential Hydrnnis Heaters and 
Forced-Air furnaces 
Addition cf an Aµrlk:0bi\iW O:ite lli 2015 Cle3n 
\·\!ats1 ~ule 

Zl CFR Parts 1100, 11/40, a11LI 1143 

33 fed. Reg. 52694 IOctober 17, 1018i 

:;o CFR Part 37'2 

4?CfRPartW 

46 crR ILQ.&60 

,O CFR Pert 60, Sijbpart ~ 

33 CFR 328. 40 CFR 110, 112. 116-~7. 127, 
13'.:,132 '.iDO,Ji11./4Dl 

Continued on next page. 
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Appendix G. J/orntal Titles of Regufation.s in this Rcpor.t, continued 

Issue Agency Title of Proposed or Enacted Rule Citation to Ruic 

l'/OTUS. Waters uf the United St~les 
EPA. 

CORPS 
tPA, 

CQR'S 

Clean Water Rule: Definition nf 'Waters ti the 
Hnited States· 

80 CfR 37053. 33CFR 328,40 Cf~ 11fl, 111, 
116·11, 111. 130. 231,300, 3U2, 401 

WOTUS, Waters of the United St2tes 

Agency Ab~reviations 
CFPB 

OHS 

uoc 
DO! 
OQj 

DCL 

001 

EPA 
FeA 

H:C 

FDA 
FMCS/\ 

fS 

Sor.sumer Firwncial Protection Swea11 

Dep:irtment of Homeland Security 
Depa1 tment of Comr:ie;ce 

Dep;nlrnentof lnte1io1 

Oepartmsnt of Justice 

DepJrtment ot LJbor 

Department of T1ansportatioq 

frwirowncntal P1otcct:on Agencv 

FederalAvrntwni-\Cministrntinn 

Feder::il Communicat1011s Commission 

Food1nd0rugMmm1stration 

Federal Motor Carrier Safety AdriinistrGi:on 

Forest Se11,l(::e 

HNS 
HHS 
iRS 

NQM 

OSHA 

9/\!E 

1RlASURY 

CORrs 

USC!S 

USDA 

8lfed.Rcg3121'1(My11,101BI 

hrnd S;:fcty a:1(! Inspection ServiCe 

lisli andWHali!e Seivice 

~ep~,-trnent oi ~,1ealth ,:1<1d Humm1 Services 

lr.tei11ai Revenue Se1vice 

N11t<1'1al Oc22:1k ancl Atnwsphe1ic Arlrninistration 

Crcup3tional Safety and He0lth Admrnist12li0'.1 

Small Sus1nc;s Admiri1stratwn 

Secunt;es and Exshan □ e Cornrr.issi8fi 

Oe;;arrnwntofStale 
Di:pa1t111cint of Treasury 

U,S. Army Corns 0f Filgineers 

Ci:1?.enship and !mm1gr:1tirn Stirvlcc 

Department of Agncdllure 

71, Progress Report on the Office of Advocacy's Regional Regulatory Reform Roundtables 
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2 

The Office of Advocacy of the U, S. Small Business Administration was created by 
Congress in 1976 to be an independent voice for small business within the federal 
government. The office is led by the Chief Counsel for Advocacy who is appointed by the 
President and confirmed by the U.S. Senate. The chief counsel advances the views, 
concerns, and interests of small business before the White House, Congress, federal 
agencies, federal courts, and state policymakers. The office relies on economic research, 
policy analysis, and small business outreach to identify issues of small business 
concern. 

Ten regional advocates around the country and an office in Washington, D.C., 
support the chief counsel's efforts. This annual report on federal agency compliance 
with the Regulatory Flexibility Act is mandated by Section 612 of the Regulatory 
Flexibility Act. It is available on Advocacy's website at hiq1;;://advocdtysba.gov. 
Reports from previous years are available there as well. 

Information about Advocacv's initiatives on behalf of small businesses is accessible via 
the website; three Listservs (regulatory communications, news, and research); 
and social media including a blog, Twitter feed, Facebook page, and Linkedln presence. 

0 Website adv(Kacy.shctgc•v 

0 Email advocJcy(<Z:sbac,gov 

0 Facebook tJcebo::..'kcom/AdvocacySBA 

FY2018 Report on the Regulatory Flexibility Act 
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Aprilw19 

To: The ¼hite House 

The Senate Committee on Stnall Business an<l Entrepreneurship 

The House Committee on Small Business 

The Regulatory Flexibility Art (RFI\) is tlw statutory basis of small entity consideration in federal ruJ,,making. Tile 

RFA assigns the Office of Advocacy official responsibility in rult'maklng-·to monitor whctlwr agencies are taking 

small entities into account and to inform them of small businesses' concerns in order l"D improve regulations. 

The RF A allows small businesses to participate in regulatory decisions that affoct them. lt also directs the Chief 

Counsel for Advocacy to monitor and report on how well federal agencies are complying with the law. This 

report fulfills this mandate, coveri111; fiscal yPar 2.018: from October 1, 2017, to September JO, 2018. In addition, 

Executivt:1 Order .13272 1 (I Proper Consideration of Small Entities in Agt>ncy Rulernaking, )) requires Advocacy to 

report on .:1gency activities that dernonstrat(• considcrJtion of small entities in rulernaking. Chapter 2 reports on 

their compliance in FY 2018. 

From the earliest days of his administration, President Trump identified private- sector deregulation as a top 

priority, Executive Order 13771, j(Reducing Regulation and Controlli11g Regulatory Costs,\) n-~quircd that any 

new regulations be balauced by the reduction of at least two other regulations. f1 also required that any costs 

imposed by new regulations be entin:iy offst>t by elirninatitlg costs of existing regulations. Executive OnlE~r 13777, 

"Enforcing the Regulatory Retorm Agenda,'' put a framework m place lo bring about this vision of regulatory 

reform_ 

Advocacy has captured this deregulatory momentum to brmg small busiuesses' priorities to the forefront-to 

inform agencies) dedsions about which rules to review dnd reform 1 and to articulate small businesses I co11n1rns 

with them. The RFA requires agencies to analyze the economic impact of a rule whenever it would impose a 

significant economic burden on a substantial number of small entitilis, Advocacy continues to monitor and speak 

up on behalf of small businesses in deregulatory rnlemakings. And in response to Executive Orders 13771 and 

13777, our small business outreach has expanded nationally, in the Regional Regul.=1.tory Reform Roundtable 

initiative, 

Advocacy)s overall e-ffort.s to promote fpderal agency compliance ,vith the RFA resulted in $2 1jJ.3 million in 

regulatory cost savings for s1null t.•ntitics in fY 2018. These s,wings ca.me from seven df'regulatory actions taken 

by five agencies. 

The largest compliance cost saving resulted from changes to the Dcpdrtment of the Interior's Venting 

and Flaring Rule. According to the zgem:y. the compliance costs ot the earlier rule amounted to 24 

to 86 perc€nt of annual revenues from marginal wells) which form the majority of those on agenry­

administered leases. Tlw revisions yiddC'd small Uusiness cost savings at $72,000 per firm, or $127 million. 

Another regulatory cost savings resulted from the Environmental Protection Agencis decision not to 

impose additional insurance' requirements on hardrock mining sltf.•s. Small businesses argued that this 

would duplicate existing federal and state regulations that address this issue. The withdrawal n'sulted in 

annual cost savings of $60.!1-- million. 

Compliance cost savings also ensued from the one-year delay in implementing the Department of 

Energy's Ceiling Fan Light Rule. This delay gives small busim?sses more tirne to comply with the n11e, aud 

saves then1 as much as S1.7 IT1illion. 
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Other successes Hghtened th€' srnali business regulatory load) though not easily quantifiable. 

In one example
1 

EPA reversed a pollcy known ;:is •(once-in always-in,)) This policy imposed the most 

stringent requirements on 1najor sourn~s of hazctrdous air pollutants, but it contained no incentive to 

improve performance and reduc0 emissions. The revised policy allows small bnsinC'sses that have lwen 

Classified as major sources to benefit from their pollution reduction efforts. 

Federal agencies) varying definitions of Hsmall busirwss 11 complicate regulatory compliance, creating 

confusi{)n and extra papenvork with no apparent benefit. One improvement this year was EPNs adoption 

of the Smal1 Business Administrat\on)s small busi!wss size standards for the fre schedule for the Toxic 

Substance Control Act The new definition also allows more small businesses to qualify for reduced fees. 

Chapter 2 reports on agtncies) compliance with Executive Order 13272. Advocacy provided training in RFA 

compliance to 132 officials at six agencies. Actvoca<.:y confirmed whether agencies had posted their RFA procedures 

on tlwir websites. Table 2_2 provides these links, which a!l but two agenciPs provided. 

Also of note in fY 2018: 

Advocacy continu~d its dereguiatory cl fort, thr Regional Regulatory Reform Roundtable Initiative. The 

initiative informs federal agencies of small businesses' priorities for deregulation. 

Advocacy held 2.3 regulatory reform ro,m<ltables in 16 states and received input from small businesses 

in many others, In somP c;,ses, agency offkiais attPnded roundtables and beard small business concnns 

directly, And in all cases, Advocacy followed up vvith agencies in formal letters, teleconferences! and issue 

roundtilbles. 

Advocacy staff visited 67 sm.tll busirH .. ,sses in 15 states. They hear<l directly from smaB husinf'SS owners and 

observed business locales and opcrations 1 and they came away 'Wilh a better understanding of the practical 

issut:>s small businC'sses face with regulatory compliance. 

Thr Rf'gional Round table initiative effort has yielded progress in lightening smaU businesses' n•gulatory 

load. Details appear in the report, What.$J1-1-allB.u.sill!~s;,L~ .. s~An~a,rU1t:.and W:t11tt\.dsoi;:.;.icy_IsJ)9ini.Al)_Qlli 

lt .E.Log.u:_ssJiel,lQrtQnJ_l}f-{ltfk.~ 0f.£td~.QC?<.~y_JiJ~gip.nqi .. Rrg_.ulalm.:yJ!efJ1n11J1QU.Ildtahks.. on page 31i. 

On April ti, 2018. th,, Treasury Department and White House Office of Information and RE-gulatory Affairs 

signed a memorandum of agreement allowing Treasury regulations to be reviewed under E,0, 12866. This 

executive order requires significant regulations to be subrnitted to the Office of Management and 13mlget 

Previously, most Internal Revenue Service regulations were exempt from 12866 review. 

finally 1 in 20181 Advocacy continued its work coordinating th(~ inter agency working group called for by 

the Trade Facilitation and Trade Enforccrnen t Art The group of .six ngcncies evaluated the small busineHs 

impact of the NAFTA reno~iation which resulted in tlw llnitpd Stat~s-Mexico -Canada Agreement. 

rt is an honor to present to you this report on federal agency compliance 'Nith the Regulatory Flexibility Act, 

My office looks forward to continuing these efforts and achieving significant reductions in snBH businesses) 

regulatory burdens. 

SincerPly, 

Major L Clark, TII 
Acting Chief Counsel for Advocacy 
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Contents 

Chaplen 
The Regulatory Flexibility Act 1 Small Business, and the Et'a of Deregula.tion 

The RFA, !ts Requirements, and Efforts ro Strengthen It 

Conclusion 

Chapter2 
Compliance with Executive Order 13272 and the Small Business JOBS /\ct of 2010 

RFA Training 

Tnble 2-1 Rf A Training at federal Agencie!. in F\'2018 

RFA Compliance Guide 

Agency Compliance with KO. 13272 
Table 2.:1 Fede,alAgemv Compliance under E.O. n272 and the JOBS Acr, FY 2018 

Chapter 3 
Communication with Federal Agencies and Small Businesses 

Advocacy1s Communication with Federal /\gendes 
Interagency Conmuu1icatious 

Regulatory Agendas 

Retrospective Review of Existing Regulations 

Advocacy's Outreach to Small Busine.ss 

Chapter 4 

Regulatory Roundtabies 

Table 3.1 Regulatory Roundtabfes Ho,ted hv the Office of Advocacy 
Regionai Regulatory Retorm Roundtable Initiative 

Table 3.2 Regional Rourullab/e Dates and Locarions tlirouqli FY 2018 

Advocacyls Public Comments to Federal Agencies in FY2018 

Figure 4.1 Numhrr of sptcific ismes of conct!rn in agenc_v comment letters! FY 20J8 
Table ~.1 Rt!gu!atoryCommfnf J,etten Filed by the Ojfice of .Advocacy, FY2018 

Summaries of Advocary)s Offidal Public Comnwnts 

Consumer financial Protection Bureau 
Department of Agriculrun• 
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Small Business Regulatory Cost Savings and Success Stories 
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Table 5.1 Summary of Snwll !lminc;s Requlatory Co,t.,avmg,, rY 2018 

DepartmPnt of Agricultun\ Agricultural Nlarketing Servke 

Department of Energy 
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Environmental Protection Agency 

FedNal Communications Comrnission 

Appendix A 
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Appendix ll 

Executive Order 13272: Proper Consideration of Small Entities in Agency Rulemaking 

i\pprndixC 
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Appendix[) 

RFA Training, Case Law, and SB REF A Panels 
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/\ppendixE 

Sample of Letters to Agency Heads 

Appendix r 

History of the Regulatory Flexibility Act 

AppendixG 

Abbreviations 

37 
38 

]8 

39 
.l9 
1,0 

t,o 
1._1 

l-1--2 

44 
/._5 

1,7 

49 

57 

59 
61 

65 
68 

78 

6 FV 2018 Report on the Regulatory Flexibility Act 



196 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00202 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 1
59

 h
er

e 
37

79
8.

15
9

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

Chapter 1 

The Regulatory Flexibility Act, Small Business, 

and the Era of Deregulation 

Shortly after his inauguration in January 2017, Pres­

ident Donald J, Trump is.sued two executive orders 

atmed at ameliorating the regulatory burden faced 

by the private sector. The first 1 E.O. 137711 
11 Reclucing 

Regulation and Controlling Regulatory Costs," ~om-­

m.only known as .. one-in, tlil/O--out, ii required that 

any new regulations be balanced by the elimination 

of at least two other regulations_ It also required that 

the incremental cost of new regulations be entirely 

offset by elimination of existing costs of other 

regulations. The second1 E.O. 137T7 1 !(Enforcing 

the Regulatory Reform Agenda, n set a framework 

for implementing this vision of regulatory rrfonn 1 

n•quiring inter alia that each agency appoint a 

Regulatory Reform Officer to supervis{~ rhe process 

of regulatory reform going fo1ward_ The Office ot 

Aclvoracy determined that these measures could 

be an opportunity to redtH.:e the federal regulatory 

impact on small business. Since in most instcmces 

the ,:igcncies will implement tht> rrgnlatory reform 

executive orders through notice and comment 

rulemaking, the requirements of the Regulatory 

Flexibility Act (RF/\) will play a role_ 

To maximlzC' this opportunity for small business 

regulatory reform, Advocacy has launched the 

Regional Regulatory Reform Roundtable initiative_ 

Advocacy headquarters staff and regional advocates 

have hosted srna!l bus\lwss roundtables around the 

country in order to identify small business regula­

tory issues and to assist agencies with regulatory 

reform and n:iduction in compliance with Executive 

Orders 13771 and 13777. Advocacy invited several 

federal Jgencies to send rE'presentatives to thest' 

rn11ndtab!cs to hc'ar directly from stakeholders on 

specific rccommen<lations for regulatory changes. In 

FY 2018, these regulatory review and reform round­

tab\{"s were held in 23 cities 

Regional Regulatory 
Reform Roundtable, 
Milwaukee, Wis. 
SBA Admini5trator Linda 
Mchlahon joins Advocacy 

staff meml>er; at the Regional 
Heg1.11oLDry Reform Roundtah/e 

in Milwat1kee) Wh., as part o_f 

AJvorncyJs continuing effort to 

hear directly from afferted smal! 
businesses about their existing 
federal regulato1y burdens. She 
shared her personal story o( 

l.mi/diny her fnmily lmsines\ 
ancl she encouraged small 
ht1si11csses to discuss their ideas 

for regulatory reform_ 

Report on the Regulatory Flexibility Act FY 2018 7 
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Agencies' implementation of these executlve orders 
offer significant opportunities for regulatory relief 

targeted to small businesses. lu this conh'xt1 the 
RFA requires agencies to analyze their dert>gulatory 

actions to maximize small business benefits in thC" 

marketplace. This report includes descriptions o! 
success stories of small business burden rt;:)duction 

achieved by the agencies and Advocacy. 

Sine,• its passage in 1980, the Regulatory Flexihilit:y 

Act (RFA)1 has helped estalilish small business con­

sideration as a necessary part of federal rulemakjng, 
In 2017 1 Advocacy sent a meutorandum to federdl 

agencies recommending that agenci{?S consider 
small entity interests in implementing EO 13771 and 

in subsequent deregulatory actions. (See Appendix 
C.) The memo also reminded agencies of 1heir obli­

gations under the RFA and of the assistance Advora-­

cy could offer to conduct small entity outreach. 

In the past 1 Advocacy has made regulatory n>fonn 
recommendations directly to agmcies based on 
a review of rules subject to the requirements o( 

section 610 of the RFA and based on outreach to 
small entity representatives. ln addition, once 

agencies designated Regulatory Reform Officers and 

established Reguldtory Reform Task forces under 

EO 13'/7'7, Advocacy offered these recommenda­

tions and other assistance and views to agencies1 

as suggested by EO 13777, section 3(e). Since then, 

Advocacy has engaged in a longer-term effort to 
make specific recommendations to agend12s and tlw 
Office of Management and Budget about regulations 
and regulatory policies that could be modified to 
lower small entities' compliance costs. In addition 

to writing public comment letters to voice small 

business concerns, Advocacy also has been working 

s USC ~ 605(b) 

8 

directly with agenci('S to assist in developing and 

n~commendlng regulatory changes, Advocacy1s 
Regional RcgulJtory Reform Houndtabies have 

allowed small business€'s around the country to 

disrnss !he challenges they facc> with regulatory 

implementation and compliance. These meetings 
explore small entities' suggestions for regulatory 

streamlining and savings 1 and participants discuss 
w<Jys ro improve small business partkip.ation in 

agencif's' rulemakings. These discussions inform 

Advocacy's ongoing anct future recommendations 

to the frderal agencies tasked with reducing the 

number of regulations. 

The RFA, Its Requirements, and 
Efforts to Strengthen It 

Tiu' Rf.A was passN! in 1980 to address the dispro·· 

portionate impact of federal regulations on small 

businesses. Under the RFA.1 when an agency propos­
es a rule that would have a \\significant economic 

1mpact on a suhstantiai number of small entities, n 

the rnle must be accompanied by an impact analysis, 

known as an initial regulatory flexibility analysis 

(IRFA), when it is published for public comment.2 

When the final rule is published, it musl be a(>~ 

companied by a final regulatory flexibility analysis 

(FRFA).3 Alternatively, if a federal agency deter­

mines that J proposed rule would not have such an 
impact on small entities, the head of th<1t a.gt'ncy 

may "certify" tl1c rule and bypass the IRFA and 

FRFA requirenwnts, 1
~ 

The key to understanding the RFA's importance is 
thJt in order to produce an IRFA, the agency must 
consider less burdensome alternatives to its own 
rule, and in the FRFA the agency must explain why it 

FY2018 Report on the Regulatory Flexibility Act 
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chose among the alternatives in the iRFA.':i Applying 

t1w Rf A to deregulatory actions is the latest <level-· 
OJ.Hnent in the enforcement of the RFA 

In 1996 Congress passed the Small Business Reg­
ulatory Enforcement Fairness Act (SBREFA), The 

amendments to the RFA under SBREFA emphasized 

federal agency compliance with the RFA, imposing 

specific procedures ;:iddressing small business 

concerns regarding environn1ental and occupational 

safety and health regulations aud making a federal 

agency's compliance with certain :sec lions of the 
RFA judicially reviewable, meaning petitioners could 

challenge regulations basf-d on the agency1s faUure 
to comply with those sections of the statute, 

In 2002 1 Executive Order 132721 
1'Propn Consid~ 

era ti on of Sm.:ill Entities in Agency Rulemaking 1 n 

directed Advocacy to begin providing training to 

tPderal agencies to apprise them of their rPspnnsi­
bilities under lhe RFA and to educate them on the 

best RFA compliance practices, Advocacy continues 

to train agency rulewriters and to track agency 

compliance with these requirements. 

The Smail Business Jobs Act of 20106 codified some 
of the procedures introduced in E.O. 13:).72. That 

same year, t!w Dodcl--FrankWall Stree>t Reform and 

Consumer Protection Act became law.'/ Thr new Jaw 

created tbe Consumer Financial Protection Bureau 

and made the agency's major rules subject to the 

RF/l's SBRErA panel provisrnns 

Executive Order 13563 1 
11 Improving Regulation and 

Regulatory l{eview1
11 signed in 20111 directed dgen­

Cles to heighten public participation in rnkm.iking, 
consider overlapping regulatory requirC'ments and 

flexible approaches, zmd conduct ongoing regulatory 

review.a President Ob,m1a concurrently issut>d a 
memorandum to all federal agencies, reminding 

them oft he importance of the l\FA and of reducing 
the re3ulcttory burden on small businesses through 

regulatory flexibility, ln lhis rnemordndum, Pres-­

ictent Obama directed agencies to increasr trans-· 

parency by providing written explanations of any 

decision not to adopt flexible approaches in their 

rPgulations. The following ycarj President Obama 
further attempted to reduce regulatory burdens with 

Executive Order 11610, ''ldcntifying and Reduciflg 

Regulatory Burdens, n which placed greater focus on 

initiatives aimed at reducing unnecessary regulatory 

Ourdens1 slmplifying regulations, and harmoniz­

ing regulatory requirements imposed on small 

husinessrs.9 

Conclusion 

Since its passage in 1980, the RFA has demonstrated 

remarkabJt, staying power. ll has helped establish 

srnall business consideratim1 as a necessary [Mrt 

of federai rulernaking, '!'he careful tailoring of 

regulation to business size has helped make better 
regulations with improved compli;mce in pursuit of 

safety, !walth, and other public goods, The subse-­

qcwnt rt'gulatory and legislative improvements have 

solidified Advocacy1s participation in ruternakings 

atferting small business, What these regulatory 

reform tnitiatives all have in common is agreement 

that the regulatory burden on small business must 

be min1mizect. Over its .)8-year history 1 the RFA 

has provided iederal agencies with the framework 
to accomplish this goal. \Vith Advo-cacy)s: ongoing 

monitoring, this important too1 will C'tmtinue to 

13610, "ldenti.fyin9 ond Reducmo Rrquiulory Hurdrn~, '' ww1v whitchome aov/1.i/e~/dr.f.,w/t;ji!r~/dor~/micrn~ilrs/omb/ 

t()_ 13610~1de11tijyin~Lnnd .... reducing_rt'{)Ularorv __ /lurdcns.pdf (1'.1ny iO, 201.1) 

Report on the Regulatory Flexibility Act FY2018 9 
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r<>mind agencies that are writing new rules or n-'­
viewing existing ones to guard against i,signifka11t 

economic in1pacts on a substantial nmnber of small 
entities.)) 

10 FY2018 Report 011 the Regulatory Flexibility Act 
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Chapter 2 

Compliance with Executive Order 13272 and 
the Small Business JOBS Act of 2010 

Federal agencies' complianc~ with thQ Regniatory 

Flexibility Act has improved since President George 

\V. Bush signed E.xecutive Order 13272) Proper 
Consideration of Small Entities in Agency Rnlemak· 

ing, in 2002. The executive ord-er established new 

responsibilities for Advocacy an<l federal agencies to 

facilitate greater consideration of s1oa1l busit1esses 
m regulatory development. Portions o{ i1 haw !wen 

cocHHed in the Small Business Jobs Act of 2010. l0 

E,O. 13272 requires Advocacy to educate federal 

agency offkials on compliance wlrh tlw RFA, to 

provide resources to facilitate continue-ct con1pli­

ance> and to report to the Office of Management and 

Budget on agency compliance with it 

RFA Training 

Advocacy launched its RFA training program in 

2001 Since that time the office has offered HF/\ 
training sessions to every rule-writing agency in 

the federal government These training sessions are 
attended by the agencies' attorneys 1 eco11on1isls, 
and policymakers, In Fi:' 2018 1 Advocacy hekl six 
training sessions for 132 federdl offlcid.b (see T.ibh:• 

2.1). 'l'he entire list of agencies trained .since FY 200) 

appears in Appendix D. 

Report on the Regulatory Flexibility Act 

Table 2.1 RFA Training at Federal 
Agencies in FY 2018 

03/07,'18 
Department of Justice, Drug 

Enforcerncnt Agency 

03/H/18 
Department of Commerce, 
Bureau of Industry and Security 

Department of Cammerce 1 

National Oo:sanic and 

0G/14/18 Atmospi1eric Ad111inlstration, 

Nation.al Marine Fisheries 

Service 

07/10/18 
Federal Deposit Insurance 
Corppnition · 

07 /26/18 
Department of Transportation, 

Federal Avlc1tion Administration 

RFA Compliance Guide 

16 

l3 

22 

;1 

17 

To p:rovjde rk"r directions 011 RFA cornplhmce1 

Advocacy publishes a practical manual called ''A 
Guide for Government Agencies: How to Comply 

with the Regulatory Flexibility Act.'' The hands-on 

guide has been updated to include Executive Orders 
l377l and 137'17 on rf'dudng ;md reforming federal 
reguliltions, n 

FY2018 11 
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Agency Compliance with E.O. 13272 

E.O. 13272 n•quires federal agencies to take cer-· 

tain steps to boost t.ra11sparency and ensurr smali 

business concerns are represented ln the rulcmaking 

process. These steps include the following: 

Written RFA Procedures. Agencies are re·­

quired to show publicly how they take small 

business C'Oncnns and the RFA into account 

when creating regulations. Most agencies 

have posted their RF A policies and procedures 

on their websites. Table 2.1. provides links to 

each agency1s procedures. 

Notifying Advocacy. Agencies are required 

to engage Advocacy during the rulemakiug 

process) to ensure small business voices are 

being heard. If a draft regulation may have a 

significant impact on a substantial number of 

small entities, the agency must notify Advo•· 

Smalt Business Site 
Visit, Detroit, Mich. 

Advornfy stof! members 

visiti!d the head(l'lllrters q{ 
RBV Contracting to disrn'5 

the regulotory burdens 
facing small construction 
companies. Ovvnen and 
employees explained how 

some federal regulatiom 
rnuld be simplified to 

decrease burdensome 

paperwork and streamline 
the uppiirntion processes, 

cacy by sending copies of the• draft regulation 

to the office. 

Responding to Comments. If Advocacy sub­

mits written cornrnents on a proposed rule, 

the agt:•ncy must {'onsider these comments 

and provide a response to them in the final 

rule published in the Feclemi Register. The 

Small Business Jobs Act of 2010 codified this 

as an anwndment to the RFA_ 

A summary of fednal agenclPs compiL.mt with these 

thn•e r£>quirements is shown in Table 2.2. 

As a result of E.O. 11271. and the Small Business Jobs 

Act, federal agencies have become more familiar 

with t1w RFh and have established cooperative re­

lationships with Advocacy. In addition to improving 

compliance with the RF/\, /\dvocacy finds that E.O. 

13272 has improved the office's overall relationship 

with federal agencies. 

12 FY2018 Report on the Regulatory Flexibility Act 
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Administration 
✓ 

✓ 

Homeland Security ,I ✓ 
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Chapter 3 

Communication with Federal Agencies and 

Small Businesses 

Advocacy's Communication with Federal Agencies 

An essential goal of the Regulatory Flexibility Act 

is to communicate the special cmicerns of small 

business to the federal agencies as they go about 

their rulemaking business, In fact the RF A requires 

of the agencies some specific forms of eng,:1gcment 

with small husinfss. These comnnmkations form 

the basis of their srn;ill business regulatory analysis 

and regul;itory burden reduction, 

lnteragency Communications 

Advocacy utilizes m1merous mctlwds of commu-­

nication to present the concerns of small busi­

nesses and other small entities to federal officials 

promulgating new regulations. Meetings with 

officials, comment letters to agency directors, and 

training sessions on RFA compliance help facihtate 

Report on the Regulatory Flexibility Act 

meaningful participation by all interested parties 

and produce more effective federal regulation. In 

FY 2.ot8 1 Advoracy1s communications with federal 

agencies included 17 formal comment letters and 

RFA compilance training sessions for 132 federal 

officials. Table 2.1 Usts the agencies whne training 

was held this year, and Appendix D contains a list of 

ill! dgenc1es !hat have participated in RFA training 

since 2003. 

In responst" to Pr~stdcat Trmnp)s t>xecutive or­

dc•rs on private sector deregulation1 the offkt1 has 

received considerable small business input through 

regional regulatory reform roundtables and an 

online comment form. Advocacy has sent 26 letters 

to 1he l1eads ot frderal agencies conveying small 

FY2018 

Regional Regulatory 
Reform Roundtable, 
Scranton, Pa. 

Small bminesses shared insight . .;; 

into the effects of federal agency 
req11/a1 iom at the Regional 
Requlatory Reform Roundtable 
in Scranton, Pn Advornry staff 
member< received feedback about 
federal rc,1ularory compliance 
hurdles from small h11sine.11es in 
the banking1 constrnction, and 

real ('State industries, 

15 
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businesses' experienct•s wjth federal rt>-gulatory 
compliance and their top priorities for reform. 

E.O. 12866 and lnter~gency Review of 

Upcoming Rules 

Executive Order 12866, Regulatory Planning and 

Review, celebrated its 25th anniversary in f,y 2,018. u 
Th~ stated objectives of EO 12866 are to enhance 
planning and coordination of new and existing 
regulations, reaffinn the primacy of federal agencies 

in the regulatory decision-making process, restore 
the integrity and legitimacy of regulatory r~view and 
oversight, and make the process rnore accessible and 
open to the public, 

Under EO 12866, the Office of Management and 
Budget's Office of Information and Regulatory Af -
fairs (OIRA) reviews all significant executive agency 
regulations. OIRA will also nwet with interested 
parties to listen to any issues with a rule under it$ 
review in what arc called 1(12866 meetings. 11 Advo­

cacy attends these meetings when the n•gulation 
will affect small husiru2sses. Advocacy also partic­
ipates in the O!RA-led review of upcoming mies in 

order to advise on the anticipated impact of tliosc 

rules on small cotilics 

Of note during FY 2018, on April n, 2018, the Trea-· 
sury Dt!partrncnt and OIRA signed a rnern.orandum 
of agret>ment allowing the review of Treasury regu "• 
!atlons under EO 12866. Previously1 certain Treasury 
regulations were exempt from 12866 review, 

Additionally) eaeh agency, including independent 

regulatory agencies) prepares an agenda of all the 
regulatory actions under development or review 
tor the fiscal year. OIRA then publishes thes,• as the 
Unified Regulatory Agenda. Each agency, i11duding 

independent regulatory agencies) must also create 
a regulatory plan containing the ntost important 
proposed or final regulations tht• agency expects to 
release that fiscal year or thereafter. 

SBREFA Panels 

In 1996, the Small Business Regulatory Enforcement 
Fairness Act (SBREFA) amended the RFA to require 
certain agt\ndes to convene review panels whenever 
a potential regulation is expech:•d to have a signif­
icant economic impact on a substantial number of 
small entities. These are commonly called SBREFA 
or SB/\.H pands (for small business advocacy re­
view). These panels provide for small business input 
at the earliest stage of rnlemaking--when a topic is 

still being stllllhod, before a proposed rule sees the 
light of day. 

Three agencies are covered by this requirement: 
The Consumrr Financial Protection Bureau 1 

Environmental Protection AgE'ncy I and Occupational 
Safety and Health Administration (OSHA). In 

FY201R, one SHREF/\. pane! was initiated: OSHA 
convened a panel on telecommunications towers in 

August 2018. The list of SBREFA panels convened 
sine,• 1996 can be found in Appendix D. 

Regulatory Agendas 

In addition to the Unified Regulatory Agenda, 
agencies arP required by section 602 of the RFA to 
publish a regulatory flexibility agenda that specif­
ically addresses r~gulatory actions that will affect 

smJll businesses. These also must be published 
in the Federal Register each spring and falL The 
agendas facilitate public participation, specify the 
subjects of upcoming proposed rules, and indicate 
wlwtlwr these' rnh•s are likely ro have a significant 
economic impact on a substantial number of small 
entities. Agencies ,ire spi?cifically required to providf.' 

tlwsP agendas to the Chief Counsel for Advocacy and 
rnzike them avaiiahk• to small businesses and their 
representatives. Often, the agendas alert Advocacy 

and interested parties to forthcoming regulations 
of interest. The FY 2018 regulatory agendas were 
published on January 12, 2018, and June 11, 2018. 
They are rt key component of the regulatory plan,,­
ning mechanism pn~scribed in Executive Orders 

12866 (Regulatory Planning and Review) and 13771 
(Reducing Regulation and Controlling Regulatory 

ExecutlH' Order r ?866, Frydlotory P!mminq mu/ Review, Srplemhrr 30, J9(Xl hHp<.. //\.·V\\/1.A.' re~1in(o q~,v,'prrh/ic/j.;,p/Utiiitir\! 

~,n 1-:!8b6.pdf 

16 FY2018 Report on the Regulatory Flexibility Act 
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Costs). The regulatory agendas can be found here: 

htl:!Io.:Lill'WY!Jfi;iJl(Q.~QyjJmblicldoLel;f.r.Dd.aM;;i]n. 

Retrospective Review of Existing 
Regulations 

Under section 610 of the RFi\, agencies are required 

to conduct a retrospective review of existing regu­

lations that have a significant economic impact on 

small entities. Executive Orders 135(, land 1.l610, 

requiring all executive agencies to conduct periodic 
retrospective reviews of all existing regulations, 

bolster the mand.att: of section 6to. 1\s a result, 
agencies publish retrospective reviPws in the Unified 

AKenda of Regulatory and Deregulatory Actions 

semiannually. The purpose of thr retrospective 

reviews is to determine whether such regulations 
should be continued without change or amended 

or resdnded to minimize any significant economic 

impact on a substantial umnber of small entities.13 

In reviewing the regulations, agencies must consid­

er the following factors: 

the continued need for the rule; 

cornplaints or comments from. the public; 

the complexity of the rule: 

whether the rule overlaps, duplicates or coll·· 

flicts wlth fedrral 1 st..:ue, and local rules; aud 

the length of time since the rule has been 

evaluated or the degree to which technology, 

economic conditions, or other factors have 

changed in the area affected by the rule. 

The Department ot Transportation's regulatory 

review process is just one useful example of how 

agencies incorporate section 610 reviews into 

their sem.iannual regulatory unified agenda, LI, DOT 

divides its rules into ten groups and analyzes one 

group each year. For rules that do not appear to 

hav1--~ a significant economic impact on a substantial 

number of small -entities, DOT provides a short ex .. , 

planation in its fall agmda For rules that appear to 

have su<'h an impact) DOT conducts d formal section 

610 n'view the following year and seeks public com­

ments to determine whether there are opportunities 

to reduce the economic burden on srnaU entities. In 

each fall agenda, DOT publishes the results of the 

analyses cornpleted during the previous yearY:i 

Advocdc~, continues to monitor retrospective review 

plans and their implementation ,md accepts feed·· 

back from small entities regarding any rules needing 

review. 

Advocacy's Outreach to Small Business 

In the Congressional l'indings and Declaration of 

Purpose section of the Regulatory flexibility Act, 

Congress states, "The process hy which Federal 

regulations are dt:~veloped and adopted should be 
reform;;?d to require agencies to solicit the idt>ns and 

comments of sma!i bnsines~es. 1 small organizations, 

and small governmental jurisdictions .... 11 H• 

In helping to fulfill this purpose, Advocacy assists 

governmental agencies by conducting outreach to 

small entiti<'S and relaying information from one 
to rhc otlwc fn mo~t instarn:es, Advocacy encour­
agps the agencies to participate in these outreach 

,,fforts. 

uf Depdrtrnent o[Trnnspurtetion \ R,,view Proa",;; {}1111 ,'o, 201•)), httv..s.://:>'.\'.½l:\',tr,msp\ich1Hrn,gqy/rrr.t1l<.1.ti2n::;id_0.t0.::xt:-:: 

yjfW:JU:V~-S~ 

15 83 Fed Rrq. ssos1 (Nov, 1n, .:,01S), htJ.p.s..:/JwwwJ'\·<.1('Gl.ln:~i.slet~oy/d<i(tHut:•n.t;.,JiQ11'/Hll6Jio1{"):-2rio9ll.dt1,2arou~r1L:re;_: 
!J1ilJl.r:,> :"11li.: <i.etfl(l!Lilim'.cill(im<j_;l:.itcmi'JIUJJ.lill= fl!llllllilr,C. 

16. Rrgulotory Flexi/ri!ityAct, Pub L No 96-35%, 91,, Sitil 1161;. (codijied ut ~ iio1) 

Report on the Regulatory Flexibility Act FY2018 17 
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Advocacy engages with small business st.:ikeholders 

through a variety of mechanisms, ensuring that the 

lines of connnunication remain open and that small 
business concerns are heard by the appropriate con­

tacts within the federal agencies. For exr1.mplt-! 1 Ad­

vocacy publishes regulatory alerts that arc emailed 

to various small entity lists. In addition, Advocacy 

directs targeted email notices to stakeholders who 

may be affected by a rulemaking. These alerts allow 

small businesses to stay informed of regulatory 

developments without having to conduct searches of 

their own. Advocacy regularly meets wit·h small en­
tities, both informally through in-person meetings 
and teleconfcrenc-es 1 and at mart> structured events. 

Advocacy routinely attends stakehohler events dlHl 

conferences to present specific r<>gulatory topics, 

and more generally to inform small business stake -

holders about the federal rulcmaking process and 
how to write effective comrnent letters. 

Advocacy hosts in ·-person gatherings as a key nwans 

of acquiring small business input 'f't..vo kinds of 
roundtables were held in FY 2018: issue roundtables 

and regional roundtables. 

Regulatory Roundtables 

Advocacy's issue rouncltables focus on small busi·­
ness regulatory topics_ Most of these sessions occur 

in Washington. 1 D.C. These roundtah!es provide di­

rection on which issues are of greatest importanre1 

and they facilitate open and frank discussions Jbout 

small business-related concerns. Advocacy hosted 

12 issue rmmdtables in rY 2018, They are iistf>d in 

Table ·:;.t and descrihed in the section that folfow-s. 

Consumer Financial Protection Bureau 

FinanciJl Issues 
May to, 2018 
The roundtable focused ou two reqm_1~ts for inf or-· 

mation issued by the Consumer Financial Prott•c­

tion Bureau (CFPB) seeking input on the ,1gency1s 

rulemaking processes, adopted regulations 1 and nev..r 
rulemal-dng authorities. The participrmts discussed 

the requests and suggested po!;:sible ch-il.nges fo the 
rulcmalting process. Officials from the CFPB attend­

ed the roundtable. 

18 

Department of Agrirulture, Agricultural Marketing 

Service 
Bio.engineered Food Disclosure Requirements 

Jurw t4, 2018 

On May L~, 20181 the U.S. Department of Agriculture)s 

Agricultural Marketing Service (AJ'v\S) proposed 

a rule to establish a natioml mandatory bioengi­

ueered food <1isc\osure standard. The proposed rule 

\vould teq11ire food manufacturers and all other 

entities that label foods for retail sale to disclose 

information about bioenginecred food and ingredi -

ent content. The rule provides a uniform standard 

for disclosure. During a teJeconferen,e Advocacy 
gzive a brief overview of how to write an effective 

comment letter on the rule and sought inµut from 

small entities on the proposed rule and its effects, 

specifica!ly the definition of very small business for 

the purposes of exemption, and whether the agency 

should consitkr other alternatives to the rule. 

Department of the Interior, Fish and Wildlife 
Service 

Mitigation Policy 

December 11 1 2017 

On Nov,,mber 6, 2017, the Fish and Wildlife Service 

published a request for comment on its existing 

Mitigation Policy and Endangered Species Act Com­

pensatory Mitigation Policy. The agency specifically 

requested comments on whether to retain or remove 

net conservation gain as a planning goal within 
mitigation policit.~s. During the roundlabie telecon .. 

krence 1 agPncy offkials conductt>d a brief overview 

of c'urrcut mitigation policies and participants gave 

feedback Ott the policies and the goJl of net conser­
vation gain, 

Department of Labor 
Proposed Rulr on Tip Regulations Under the Fair 

Labor Standards Act 

Dcremhcr l!h 2017 
On December 11-1,i 20171 Advocacyhel<l a roundtable 

teleconferenct1 on a De_partment of Labor proposal 
to rescind the- parts of its tip regulation that bar 

certain tip-sharing arrnngements in establishments 

where the empluyns pay full federal minimum 

wage and do not take a Up credit against. their 

minimum wage obligations. This proposal reverses 

a 2011 DOL regulaiion that created this restrJCtion. 

FY2018 Report on the Regulatory Flexibility Act 
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Under this proposed rule, employers paying a iuil 

minimum wage to employees could require workers 

10 share their tips with other {)tnployees1 including 
employees who do not customarily n•ceive lips 
{such as ' 1hack ot the house 0 staff). ln the F'{ 201R 
Consolidated Appropriations Act, Congress amendPd 

multiple provisions of the Fair Labor Standards Act 
with respect to an employer's use of its 2n1ployee!/ 

tips and rescinded part of the JOtl nor. regulations. 

DOL plans on releasing a new proposed ruk on t:bls 

issue in 2019, 

Department of Labor, Occupational Safety and 

Health Administration (OSHA); Mine Safety and 

Health Administration (MSHA) 

Labor. 1t bez;in with a regulatory reform meeting 

hosted hy the agency called "Cut the Red Tape Sum­

mit: Eliminating Excessive Regulation to Create Johs 

and GrowllLn Thls was pursuant to the Executive 
Onkrs 1)'171 and 13777 on reducing the privJte sec­
tor's regulatory burden. The high-level presenters 

included the agency's acting solicitor of labor 1 acting 

chief of staff, and acting assistant secretary of labor 

fm policy. Following that presentation, the deputy 

assistant secretriry and acting assistant secretary of 

labor !or occupational safety and health provided an 

update about regulatory reform at the agency and 

outlined its policy and regulatory priorities going 

forwJ.nL 

! ,ahor Department Regulatory Reform; OSHA Updar<' 
October 2, 20 l 7 

OSHA1s State and Cooperative Programs; Litigation; 

Regulatory Reform 

This roundtable was held at the U.S. Department of January 19i 2:018 

Table 3.1 Regulatory Roundtables Hosted by the Office of Advocacy 

Consq~~rFin\tncial ~rotectl<'.)n Bvreau 
, CFPB's rulemaking fllt>C8i,S0S, !ld9ptt!d.Je~ulatl~Q•. emt 
·new rulemakit)S authorities · ·· · •. 

OS/Iot1s··· 

Department of Agricu !ture 

Departm~ntoflnt~rior, Fish and Wildlife 
Service, 

Departrnent of Labor 

. . . 
0~partm,m( of Lab.or, Occupa,ttonat S~fety 
and Health Administf'!l,tion; Min<t Sa't.tv and 
H&alth Ad)i:lj<ii~ration,.. . . .. • 

Envlron1nental Protection Agency 

Proposed rule to estciblish national mandatory 

bloeng1neered food disclosure standard 

Teleconference on mitigation policy.· 

Department of Labor's proposed rule on tip regulations 

under lht> FLSA 

&:e,cutive Ordars 13.171 and 13777; updite on OSHA 
a,;tivities a,nd policy priorities · · · .. ·: • · 

OSHA's siate and coQpetative progr•m&; litigation; 
regulatory reform . . . 

0G/14/1.B 

i2/14/17 

10/02/P 

01/19/18 

l'.lOL's public liaison: electronic reporting; Congrtsslonil· · 
he~tings . . . . , . 03/11//18 

Regulatory refurm;.telecommunications towers; OStlA's c . 0?/').7/lS 
Safe and S9und program · · • · 

·compli~nce iAitiativ~s; ai&ctronic n,potting; 
telecommunication.s tow~rs 
\Neb and teleconference on persistent, bioaccurnulative, 

and toxic (PBT) chemicals und(-:r 1SCA Section 6(h) 

User fe-es for administration of TSC1\; tvlarch 2018 update 

of decision on definition of Solid Waste 

Reviewing new che111icals under amended TSCA; industry 

perspective on TSC/\ section S 

09(11/18 

11/16/17 

03/30/18 

09/07/18 

Report on the Regulatory Flexibility Act FY 2018 19 
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This roundtable featured an update by OSHA 

officials on the agency's cooperative and state 

programs. These programs t•ncompuss compliance 

assistance and outreach activities for businesses 

and organizations. ·rhey include OSHA1s Alliance 

Program, OSHA Challenge, Safety and Health 

AchieV<'ment Recognition Program (SHARP). OSHA 

Strategic Partnership Program (OSPP) 1 :and Volun­

tary Protection Programs (VPP). Next, there was 

an update on recent litigation concerning OSHA 

rniemaking practices that test longstandi!lg OSHA 

policies and could affect small businesses. Advocacy 

provided an update on its activities on regulatory 

reform for small business and reviewed OSHA and 

MSHA1s Regulatory Agendas 1 noting particularly 

the significant shift in regulatory priorities and the 

regulatory outlook for small business. 

DOL's Public Liaison; Electronic Reporting; 

Congressional Hearings 

March 16, 2018 

This roun<ltable covered four topics. First was a11 

update from the Office of Puhlic Liaison at the U.S. 

Department of Labor, which cn~ates and coordinJtcs 

opportunities for dialog between the agency and the 

public Second, OSHA officials gave an overview of 

its uew electronic injury and illness recordkeeping 

and reporting requirements. The final rule requires 

employers in certain industries to submit their 
t'mployee injury and illness recordk,,eping data 

to OSHA electronical!y. Third, a staff rnemher of 

the House Education and Workforce Committee 

discussed two recent hearings about OSHA and 

MSHA The first hearing concerned MSHA' s 
regulatory priorities and the state of \.Vorkplace 

.safety in the mining industry. The second hearing 

focused on how OSHA can work with small business 

job creators to expand compliance assistance: to 

promote safe and lwalthy workplaces. Fourth \Vas 

a recap of a re-cent meeting of the American Bar 

Association's Occupational Safety and Health Law 

Section. Topics from the meeting included litigation, 

rulemaking initiatives, n•gulatory refornl, a11d 

enforcement. 

Rt.•gulatory Refonn; Teleco1rnnunications Towers; 

OSHA rs Safe and Sound Program 

July 27, 2018 

This roumltable had three parts. First was an update 

on Advoc.:icy)s Regional Regulatory Reform Round­

tables. Next was a discussion of OSHA 1s planned 

panel on tdecommunications towcrs 1 including 

the scopr of the rulemaking and the industries 

that might be affected." Third, an OSHA official 

discussed the agency's Safe+Sound initiative and its 

upcoming Safe+Sound Week-a nationwide event 

to raise awareness of thl' value of safety and health 

programs. 

Compliance initiatives; Electronic Reporting; 

Telccommtmirations Towers 

September 21, 2018 

This roundtable began with an update on DOL's 

Office of Compliance Initiatives. The office seeks 

to foster a culture of cornplianc~• assistance within 

DOL to complement the agency's enforcement 

efforts. In August 2018, the office launched two 

websitPs: Worker.gov, to provide information about 

workrrs 1 rights 1 and Employer.gov, on job creators' 

responsibilities toward their employees. Next was a 

presmtalion on OSllA's proposal to amend its final 

electronic reporting rule, which requires employers 

in certain industries to electronically submit to 

OSHA injury and illness data. Third, an industry 

representative discussed OSHA's SBREFA panel on 

te1ecmnnmnkatlous tow12rs. 

Environmental Protection Agency 
Persist:enl 1 Bioarcumulative, and Toxic Chemicals 

lJndN 'J'SCA Sect10u 6(h) 

November t6 1 2017 

At this roundtahh•, EPA officials provided d pre­

srntation on five persistentf bioaccumulative, and 

I oxic (PB'f) cl1€micals that tlw agency had idemi­

fied under the Toxic Substance Control Act These 

chemicals included decabromodiphenyl ethers 

(DecaBDE); hexachlorobutadiene (HCBD); penta-· 

chlorothiophenol (PCTP); phenol, isoprnpylated, 

phosp11ate ( n); and 2,4,6-Tris(tert-butyl) phenol. 

The agt.'ncy provided background information on 

PBTs and the agen('is obligation to regulate as 

17 Thr pnnei me1!/~ prior fo the 1,s~1anre of o droft rule. It i~ kno\','tl o;.; n Srnnl! Hu,incc;;,i\(/vorncy Rrvtew (SGM~) or SfmFFA panel 

20 FY2018 Report on the Regulatory Flexibility Act 
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mandated by TSCA Additionally, the agency high­

lighted its existing knowledge on the uses of the iive 

chemicals, as well as other information on them. 

Toxic Substanres Control /\ct User FPes; Decision on 

Definition of Solid Waste 

March ,o, 2018 
The round table had two parts. Fir.st, EPA officials 
discussed the agency's propos;,I to establish tees to 

cover costs associated with its work under various 
sections of the Toxic Substance Control Act. As part 

of its proposed rule, the agency also discussed a 

revision to its small business definition. The SBA 

Office- of Size Standards also presented on the same 
topk 1 providing information ;:\bout the SBA process 
for establishing size standards and discussing its 
consultation with EPA on this proposed rule. Second 

was a discussion of the D.C Circuit Comt)s recon­
sideration of the recycling provisions of the EPA 
hazardous waste rule and the implications of these 

changes for manufacturers and r Pcyders 'Who an' 

subject to these regulations. 

Reviewing New Chemicals under the Amended Toxic 

Substances Control Act 

September 7, 2018 
At this roundtable EPA provided an overview of its 

review process for new chemicals under the Toxic 
Substance Control Act. Additionally, there were 

Report on the Regulatory Flexibility Act 

two industry speakers representing the interests of 
smail businesses who urged the agency to reduce 

delay.s 1 complete r0vievvs within the statutory 
deadlines, and perform with greater predictability 

and transparency. 

Regional Regulatory Reform 
Roundtable Initiative 

In June 20l'i, Advocacy launched the Regional 

Regulatory Reform Rmmdtable initiative to allow 

small businesses around the country to discuss the 
unique challenges they face with regulatory imple­

rnentation an<l compli;incc\ This outreach initiative 
is meant 10 help relieve the private sel'tor regulatory 

burden as directed by Executive Orders 13771 and 

1)777. Advocacy is working'With federal agencies to 
ensure that small businesses 1 priorities for relief are 
addressed. 

Regional Rei:ulatory Reform Roundtables 
Regional roundtabl<.~s bring together loeaJ small 
businesses) trade associatio11s1 congressional 
leuders, Jnd federal regulatory agencies to identify 
regulatory barrkrs and challenges in e,3ch region. 
The meetings aisn explore small entities 1 sugges-· 
tions for regulatory streamlining and savings, and 

FY 2018 

Small Business Site Visit, 
Tampa, Fla. 

Advocacy <taff members visited 
Ameriscape Servkes following 
a Rrqional Regulatory Reform 
Ro1111dtnb!e in Tampa. The nursery 
and land~c{1ping industries in 
Florida have a large {:COnomic 

impact on tile Mate, producinq 
.$2I bill/011 in sales per J'ear and 
employing 211,000 people. 

21 
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participants discuss ways to improve small business 

participation in agenci(')s I rulemakings. These dis·· 

cussions inform Advocacy1s ongoing .and future rec­

omrnendations to the federal agcnciC's tasked with 

rPdudng the number of regulations. This initiative 

bf'gan in lune 2017 an<l continues to the present 
for a detailed report on this effort, see Wbot Sma!.l 
BusiQt:SSi:S111:.e.Sa;cinJ::_aruLWl1atActvoc-,c;y ls D<lini; 

libJlliULl'~i:SlL!kl).QLtmU;}:if_Q[(kJ:J1[MvJKili::l'S 

Ri'gwllilL!lc~Befuan_fu)jjJJdtahl\:s. 

Between June 1, 2017, a11<l September 30, 2018, 

Advocacy held 3, regioual regulatory reform round·· 

tables in 21 states. The locations included rural 

and urban areas, geographic regions, and a range 

of industries. The geographical diversity provided 

a dose-up perspective of how d siugle federal rule 

can havr varying economic impacts on diffeH'nt 

types of small businesses based upon the practices, 

economic conditions 1 and other factors spccHic to 

their region. 'l1able 3.2 shows th£;' romuitable dates 

a11d l-0catl011s. 

Site Visits 
To maximize Advocacy's resoun·es 1 t~ach roundtahle 

trip included site visits to nc•arby small busiw .. 'sse_s 

to discuss their specific regulatory concerns. These 

have been valuable ,:md informative experiences for 

Small Business Site 
Visit, Galveston, Tex. 

In Galveswn) Tex., Advocacy 

srnff toured the Ocean 
Star Ojfs/1ore Energy 
museum) a small, nonpraflt 

nwsewn situated on n 

decommi;sioned oil rig. After 
the tour, the group discu.'>sed 

the history of rlie offshore 
indmtty and fW\N small 

entil:ie-s play a major roie in 
an indmtry that is assumed 

to be dominated by large 
corporations. 

J-\dvocacy .. SnMll business ow1wrs greatly appreciat­

ed Advocacy's site visits. They were grateful for the 

chance 1 o show Advocacy staff how their business 

functions, as well as the rare opportunity to meet 

one-on-one and talk through their concerns .. Advo­

cacy has enc our aged the small business hosting the 

site visit to invit(' their peers, in order to learn from 

oth1.'rs facing similar regulatory burdens. These 

small personal meetings have becmne an important 

way to collect more detailed information to help in 

the regulatory reform effort 

Advocacy made at least 8!~ site visits in 21. states 

bt>tween June 2017 and September 2018. The list of 

business locations ~ppt'ars in Table 3.3 .. 

Examples of Regulatory Concerns 
As a rnsu!t of the roundtables, Advocacy learned 

firsthand of rhe current and m{)St pressing challeng­

es small husinesses across the country ctre dealing 

with and what the federal government can do to 

assist them. in these facC'-to-face meetings 1 small 

businesses have told Advocacy stories that exempli·~ 

fy how federal T<'gu\ations drain small businesses' 

resources, cnrrgy, and in some cases even the.tr 

desire to stay in business, The following examples 

highlight recurring themes that small business 

owners raised. 

22 FY2018 Report on the Regulatory Flexibility Act 
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The costly rules associated with the im­

plementation of the Affordable Care Act (ACA), 

and health rare costs in gent.'ral, are an exam­

ple of smali businesses' regulatory burden. J\ 

small hotel operator in St Louis, Mo. 1 told J\d­

vocacy niat not all small businesses can of ford 

health insurance for their employt"es, par-­

ticularly because they do not have the option 

of joining an association to lower health care 

costs. Additionally1 he said that the ACJ\causes 

problems in finding skilled labor He felt that 

lorger businesses can provide better benefits 

at lower cost1 while offeriug the same wages. 

Small businesses are unable to compete and 

lose sldlled employees to their larger counter­

pctrts. He suggested small busint'sses be given 

the opportunity to purchase insurance- across 

states to help drive down costs. 

Another focus of small busin£'ss com­

plaints has been the Department of Labor's 

Overtime Rule, particularly the "white collar 

exemption." Advocacy heard that the threshold 

for this r€g:ulation was set too high, making it 

extremely costly and burdensome. While many 

sntall operators believe there should be an in-­

crease in pay for tlleir workers, any mandatory 

increase should be less drastic. A small human 

resources company in Boise, Icfaho, indicated 

that 11,e rule docs not rccogni7.e the very real 

problem small businesses face recruiting and 

retaining employees. Focusing only on sala-

ry rwgares other incentives and puts a small 

organization .at a disadvantage compared to 

large companies that can offer employees more 

money. 
A small financial services company in 

Cincinnati, Ohio, complained that the Depart­

ment of Labor's Fiduciary Rule will put many 

small broker-dealers out of business, They 

Cllnsider Llw rnle to be the biggest change to 

the financial advisor sector in years, and that 

more care should have been taken determining 

the- rule 1s potc,ntial impact on small opera.tors. 

They told Advoracy that the rule creates a. bar~ 

Table 3.2 Regional Roundtable Dates and Locations through FY 2018 

,, ,,, ' 

6/a/l 7 NQW O•l~ns,' touisiana 

7 iH/17 Boise) Idaho 

7/13/17 Coeu, d'Alene, Idaho 

7/31/lt . lexin.gton, Kenrucky 

· .8/1/11 Clnci~Aatl, Ohio 

t./2/l 1 Cadiz, Ohlo . 

8/3/17 Ch1velend, Ohio 

9/12i17 St. Louis, Missouri 

9/14/17 K,;ins.as City, Kansas 

J.0(16/17. Glen Allen, Virginia 

11/28/17 Manch(!Ster, NGw Hampshire 

il/29/i 7 Boston, Massachusetts 

3/13/l.S P~it, Michigan 

3/l'o/lS . Milwaukeil, Wisconsin 

3/19/18 

3/20/18 

San Antonio, Tex,:1:s 

Report on the Regulatory Flexibility Act FY 2018 

A/30/18 Modesto, California 

S/2/18 Sacramento, California 

5/3/18 Santa Clarita, Ca\lfornia 

6/S/11 Tamp~fBrandon, Florida 

. 6/6/la Oviedq,. Florida 

f,/7/18 Jack~onville, lilodda • 

7/18/18 West Des Moines, Iowa 

7/19/Hl Dubuque 1 !owa 

1/19/18 P!atteville, Wisconsin 

8/7 /18 · Casper, Wyoming 
•" 

. 8/8/18 Fort Collins, Colotido 

8/9/18 · Colorado Springs, Colorado 

9/11/18 Princeton, New Jersey 

9/12/18 Scranton, Pennsylvania 

Poughkf:ep-;ie, Nev-v York 

23 
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rier in the advisor-client relationship 1 and thdt 

sm<ill businesses who need investment advice 

will be unable to get it 
Small businesses in the transportation 

industry nationwide reported strong feelings 
about compliance with the Federal Motor 
Carrier Safety Administrabon}s ru!P reqt1iring 

electronic logging devices (or ELDs). A small 
farmer in Kansas City, Kan,, complained that 
small farms cannot afford thC' new devict.'S and 

the rule's costly requirenwnls. Large commer­
cial carriers have the resources to implement 
the devices, but independent drivers do not. 
This is a common concern heard. from small 

businesses that need to transport their goods, 

The farmer's biggest complaint was that the 
ELD regulation is inflexible and does not allow 
for wait time. He believed this oversight will 

increase the shortage of commercial drivers, a 
big concern for his industry. 

The Food and Drug Administration's 
Tobacco Deeming rule was rqxHted to bt> a big 
concern to small cigar manufacturers and store 
operators. The rule implements FDJ\'s author­

ity to electronic cigarettes 1 cigars, ond pipe 
tobacco. These products are now subject. t.o the 
federal prohibition on free sampling, fe,teral 
warning label requirements, and the require-

Small Business Site 
Visit, Tampa, Fla. 
The owners of Urban E 

Recycling discussed the high 

cost vf regulatory compliance 
in relation to transportation 
and fuel. Tile company 
properly disposes of and 
recycles electron in from 

neighlwrin9 recycliny ce11rers. 

24 

ment thot wbacco manufacturers register with 
the FDA and seek the agency's review of new 
tohzH'CO products.At the roundtable in Tampa 1 

Fla., the owner of a cigar store ln Ybor City told 

Advoracy that the costly impacts of this rule 
on small businesses will wipe ont half of his 
industry, 

Follow Up 
Aft<>r the initial regional roundtables, Advocacy 
started providing feedback to tlw federal <1gendes 
responsible for the rules with the highest number of 

complaints. ln 15 letters to the heads of regulatory 
agencies, .Advocacy enumerated the small business 
concerns and suggested fixes for specific rulrs. In 
fa!i 2018, Advocacy sent 1 l additional follow-up 

lett<'fS. A sample of these letters to agency heads 
appears as J\pp,•rnlix E of this report. All of these let­
rers are publicly available on Advocacyls regulatory 

reform website} h.tt12:fja(,.lY.Q£JCy'-s_b..a .. g_QYLtegtd.ati.0ni 

n:RUtatrn:yc.rd0nr1. 

FY2018 Report on the Regulatory Flexibility Act 
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Table 3.3. Locations of Regulatory Reform Site Visits through FY 2018 

Colorado 

Idaho 

Iowa 

clabica's OUv. 
ucci Pharrnac 
ory lodustrie 
ss Roberts Truck Rep 

ing Henry's . 
Great Pacific Nut Compa 

Buena Vista Elk Motintain Ranch 

Colorado Springs Bristo! Brewing Co./ tvywild School 

Florissant F!or!ss,rnt Fossil B0ds Natl Monument 

Fort Collins 

Cedar Key 
Geneva 
Jacksonville 
Jatki.onvllle 
Lutz 
OrlaniJo 
OVl<!dO'. 

Oviedo 
. St. Augostine 

... Ta~p11 . 

Teinpa · 
Tampa. 
~mpa 
Tampa 
Tampa 
Thonotosassa. 

Atlanta 

Cummine 

Martetta 

8oise 
Boise 
Hayden 

Cedar Rapids 
Cedar Rapids 
Cound! Bluffs 

Rocky Mountain Adventures 

Aquacultme Visit.at FV,'.C Senator Klrkplltrick Muine: Lab 
Yarborough.Ranchas · 

. FloridaRoa,tsConttacting. 
Signature: Liind · 
83Nedica) 
G)obal Enterprise\ 
Black Harnmocl(Adventui,,, . 
Citizens Bani< ,if Florida 
St. Augustine Dig;il!t:ry 
Bl Bay l;ll'<!wing Company 
In th@N.ews 
J.C. Newman Cig11r Cotnpany 
PBX Change . 
Tabanero Cigars. 
Utban E Recycling 
Ameriscape Services 

Ange!'s Paracfrse Le,nnlng Academy 

Grub Burger 

Sigma Thermal 

City Peanut Shop 

.True LQck Manufacturing 
CoeurG(een5 

Great CHps 

Uon Bridge Brewing Company 

Rasmussen MrchJnlcal Services 

Manning Puck Custrnn Enterpris;es, Inc 

West Des Moines Fo(us OneSource 

Kansa~City 
L@nexa 

Wiltco Cornpanles Kaw River Railroad 
Ughtbu\b!, Etc. · 

Report on the Regulatory Flexibility Act FY2018 25 
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26 

Table 3.3. Locations of Regulatory Reform Site Visits through FY 2018 

Kentucky 
Lexington 

Lexington 

Newport 

Baton Rouge' 
New Orleans 
N~~brlaans 

M1ss1chu1etts Gloucester 

· O~troit 

:~,~~isan :: ... •. ::::gton Hills 

·~ty'ri,otJth 
Missouri Saint Louis 

New Hamp•hire Manchester 

NewJers.y 

Ohio 

Budd Lake 

Chester 

Edison 

, aro.oklyn 
Goshen 
. Poughkeepsie 
. WappJnger Falls, 

Brecksville 

Lebanon 

Solon 

Willoughby 
Willoughby 

Dick$On City 
. · Dunmore 

\ P•An~;~Dla . ' et,il.t£!eljlhi~ . 

Texas 

Wiaconsl11 

Philadelphia 
.Phil~delphi• 
Galveston 

Houston 

Houston 

Houston 

Nixon 

,Ch.ester 
Spokane 

Spokane 

Milwaul«!~ 
Sheboygan 
Casper 

Larainie 

Barrel House Dlst!ltery 

Salte-rs Alliance Farm 
BB Riverboats 

Tin RoofBrewingComp;,ny 
BlaI.rie !';em's Mardi Gras World 
WeChem 

Massachusetts Flsherm0n's Partnership 

Architectu111I Salvage Warehouse 
Jiav Contra,:tln& . . . 

Vicouot lnd<.Stries 
· E&E Manufacturing 

Chocolate, Chocolate, Cho(olate 

Red:Arrow D,inor 

KB Ingredients 

f.\!stede Farrns 

Argent Associates 

Red Hook Wln1<ry . 
RawlesRi Farms/Fa;mroot 
Service Master by NEST 
Hon•y Boe Childcare 

Caruso's Coffee 

FE CON Inc 

Chagrin Val!ey Soap & Salve 
Melrose Farms Cornmunity 

ProBu!lt Homes 

. Red pno Towin& 

. Road $chol~r Tl'lj{lspo~tatiol) 
DiBruno Bros 
Gentis Sieaks 
·Pat's Kini.'ofSte•k! 

Ocean St,ir Offshore Energy MusPum 

Axistrade 

Everest Valvr Company 

Original Nin fa's on Navigation 

Mesquite fiekl F-;:1rm 

VHI Transport 

Wemco 

Zak Designs 

Lakefront Brewery 
Wigwam Mills 

Mammoth Networks 

lrihydrn 

FY2018 Report on the Regulatory Flexibility Act 
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Chapter 4 

Advocacy's Public Comments to Federal 

Agencies in FY 2018 

!n FY 2018 the Office of Advocacy submitted 17 

formal comment letters to regulatory agt>111..'if's. The 

most frequent concerns were that agencifs needed 

to consider the impact of their proposed rules on 

small business (seven letters) and that they did not 

consider significant alternatives (seven letters). The 

lack of or need for more small entity outreach was 

;ilso noted in five of t.lw comment letters. 

Figure l,.1 summarizes Advocacy's issue.s of con·­

rern. Table 4.1 lists all the comm1.mt ]ptters sulnnit ·· 

ted iu FY 2018 in chronological order. Each letter is 

summarized in the following section, arrantwd by 
ag('lll'y. 

Figure 4.1 Number of Specific Issues of Concern in Agency 

Comment Letters, FY 2018 

Significant alternatives not considered 

Inadequate analysis of small entity impacts 

Sm.:itt entity outreach needed 

Other deficiencies in RF/\ analysis B 
Improper certification .. 

Comment period too short B 

Report on the Regulatory Flexibility Act FY2018 27 
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Table 4.1 Regulatory Comment Letters Filed by the Office of Advocacy, FY 2018 

02/02/18 
OOC Census 

Bureau 

02/09(18 NASNR<: 

03/09/18 D01 BOEM 

03/12/18. 

04/17/18 DOL.and DHS 

04727/18. ·. EPA .. 

05)19/18 FCC 

05/24/J/J 

06/07 /18 CFPB 

06/29/1$. tiSOA •. 

07/2S/18 HHS FDA 

08/13/18 EPA 

09,'25/18 DOIFWS 

09/1..7/18. DOLQSHA 

28 

Sinipllflc~Uons tc1he capital IMe ►~rsuant to thi, · 
'. Economii:·Gro,,,.th ;,nd Regul9tory Pa_perwork Reduction 
.Act o/1996 · 

Annual Business Survey \lCR 20 l 712-0607-00J) 

Review oMdvances Made to Made to th~ IRIS Process 

2019-2024 NJtionr1! Outer Cont\nenta! Shelf OH ;:;nd 

Gas Le<1slng Draft Proposed Program 

ProposQd Changes to.Road-based Con,tnQrci;ol Tour 
Requirements and F~es 

SmciU Business Feedback to Approve lncre,1ses in 
Worker Capacity Under the H··?B Visa Program 

. Haiardous~nd solid Waste l,lanagement System; 
. . •Disposal o1 Coat Combustion Residuals from Electric 

Utilities 

In the Matter of Petition of USTelecorn for Forbearance 

National Emission Standards for HatardousAil'. 
Pollutants lind· New Sourc1' Perform•nce Standards: 
Petroleum Refinuy Sector·. · 

Request tor Information Regarding CFPB Ru!em,1klng 
Processes 

Prt;ipPs<1d National Bioeng_inee(e·d Food Disclosure 
.Standard •· · • 

Regu!atlon of Premium Cigars, Advance Notire of 

Proposed Ru!emakiiig 

.. 
~'?SU,la;ory R~ftirfll Pd0rit)es 

Definition of "Waters of the Uniteci States·' .. 

Recodiflcation ot Pre-Existing Rules 

. Fe.d•r•I P..-kins Lo"n Program, Fed•r&I Fimlly 
Education Loan Program, and William o. Ford Federal 
Direct loan Program · · 

Endangered and Threatened Wildlife and Ptdnts: 
Revision of the Regulations for Listing Species and 

Designating Critic.JI Habitat; !meragency Cooper,1tion; 
and Prohlbltlons to Thr('cttened Wlldllfe and Plants 

Propo,ed 'fracking of Workplace lnjuries.md lllness~s 
Rule (Electronic R•porting Rule) .. 

82 Fed. Reg. 61534 (\2/28/17) 

(PIN: DELS--BEST-17-e3) 

82 Fed. Reg. 30fl86. (07/03/1 I) 

Propo$ed Changes to Road• 
· based commerdat Tou~ 

Requirements and Fees, 
(10/2-4/17), :svailable at hli.ps:// 
parkplanning.np:t.gov/doc.ument. 
cfm?daeumentfDca83652 

83 Fed. Reg. 3189 (0l/JJ/18) 

83 Fed. R~g. 36~35 l07 /30/li!) 

WC Docket 18-141 

83 Fed. Reg.15458 (O,l/10/18) 

83 red. Reg. 10417 (03/09/18) 

8"3 fep. Reg. ll1860 (0S/04/18) 

83 Fed. Reg. 12901 (03i26/18) 

CG Dki. Nos.18-1521 02-278; WC 
0kt, No.17-8.4;WT OKt. No. l7•79; 
GN okt: Hp. 17-258; and wi:: Dl<t. 
Na:18,141 

83 Fed. Reg. 32227 (07 /02/18) 

83 Fed. Reg. 35193. 83 Fed. 
Reg. 35178, 83 Fed. Reg. 35,174 
107/25/18) 

83 Fed. Reg. 364M(07/30/18) · 

FY2018 Report on the Regulatory Flexibility Act 



218 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00224 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 1
81

 h
er

e 
37

79
8.

18
1

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

• Abhreviations: 

80!:.M Bureau of Ocean l·nergy Management 
Censtis U.S. Census Bure..-1u 

CFPB Consumer Financial Protection Buredu 

EDUC Department of Education 

DHS 00partment of Homeland Seomty 

DOC Department of Commetce 
001 Depc1rtrnent of the !11terio1 

DOL Department of U1bor 
EPA Environmental Proti;:,c~ion Agency 

FCC Fed,;~raj Cornrnunicattons Corn mission 

FDA Food ;md Drug Admlnlst:-aUon 

FDIC Federal Deposit insurance Corporation 

FWS Fi~h and Wildlife S1:-:rvice 

HHS. DepMtrnent of Health and Hurnc1n Sf>rvicPs 
NAS Nationa! AcadP.my of Sciences 

NRC N,1tionr"1l f~eseaffh Council 

NPS Natlonn! Park Service 

OCC Otfice of th,:, Comptroller of the Currf'ncy 

OSHA Occupctlton;il Safety and Health Administration 

USDA DPpanment ci Agriculture 

Summaries of Advocacy's Official Public Comments 

Issue: Request for Information on CFPB's Rulemaking Processes 
On June 71 2018 1 Advocacy submittt>d comments ou 
the Consumer Financial Protection Bureau) s request 

for information on its rulemaking processes. Advo­
cacy recommended that the agenC'y: 

improve its initial outreach to small entities, 
gather information specifir to the small enti­
ties it regulates, and 
improve its panel process by lmproving in"­
forrnational materials, providing more time 

to review and respond to them, and aHowil tg 
more time to prepare for conference calls. 

Advocacy also rec01nn1ended that the agency: 
improve its method of d,?aling with propri·­
etary information! 
consider new data and studies prf'sented by 

small entity representatives, 

include recommendations in the SBREFA 
panel report on how lo reduce the impact of 
upcoming regulations, .:tnd adopt these rec-­
ommendations, 
improve its notice:,; of proposed rulemaking 
by adhering lo the Plain Writing Act, 
establish comnH~nt periods long enough to 
allow smail business<•s to read and under­

stand the proµose<l rule and to formu.!ate a 
comment, and 
improve its compliance guides by improving 
read.tbiiity, using fewer disdaimers, and pro-­
viding vvritten clarification upon request 

Issue: National Bioengineered Food Disclosure Standard 
On May l+ 1 2-018 1 the ll.S. Department of Agrkult11re 1s 
Agricultural Marketing Service (AMS) published a 
proposed rule titled National Bioenginccred Food 
Disclosure Standard. Advocacy submitted a ('Orn 

Report on the Regulatory Flexibility Act 

mt'nt letter on June 281 :w18. \Vhilr Advocacy appre~ 
ciated AMS 's w-0rk on the congres.siona!ly mandated 
bioengilwt•red food disclosure standar<ls1 i\dvocacy 
remairn°d co-11eerned about tht:> proposed rule)s im-

FV2018 29 
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pact on small businesses1 including small food man,. 
ufacturers and retailers. Advocacy recomme11dect 
that AMS adopt a broader definition of uvery small 

business/ provldr an exemption for small rc>tail-

Issue: Annual Business Survey 
In January 2018) the- U.S. Census Dureau submitted 

announced plans for a new survey titled Uw Annual 
Business Survey (ABS). The new survey would take 

the place of three existing economic survt>ys: Tlw 

Survey of Business OV\-1.1ers 1 the Annual Survey of 

Entrepreneurs 1 and the Business R&D <'Ind inno­

vation for Microbusinesses survey. The new sur•­

vey would lower respondent burden, increase data 

quztlityi and create operational efficiencies. The new 

surv('Y would not coliect demographic charactt'ris­

tics of nonemployer business owners 1 who comprise 

80 percent of all business owners. Unless an Jlter­
native data collection method for non-employers is 

developed, the wn SBOwill he the last full count of 

all small businesses by gender, ethnicity, race 1 and 
Vt>teran status, 

crs displaying food for sale in hulk containt!rs 1 and 
extend the compliance deadlines for the rule. As of 

year-end FY 2018 1 the rule had not been m;i,dc final. 

On Fehruary I, 2018, Advocacy submitted a letter to 

the Census Bureau urging the agency to continue 

to produce <:'omprehensive srnaU business data 1 in­

cluding both small employer firms and nonemploy­

er firms. Further, Advocacy supported the Census 

nureau 's initial plan in development to continue to 

produce non-employer demographic data by levor­

agi11g existing government administrative records. 

As oi year-end FY 2018, Advocacy was working with 

the Census Bureau to begin the process of producing 

demographic statistics on non-employer business 

owners using administrativr records to continue to 

provide a comprehensive view of small businesses in 

the economy. 

Issue: Federal Loan Program Repayment Rules 
On August 30) 2018 1 Advocacy submitted a comment 

letter in response to the Department of Education's 

notice of proposed rulematdug entitled Genei?.l 
Provisions, Federal Perkins Loan Program, Fed(~rnl 
Family Education Loan Program, and \Villi.am D. 
Ford Federal Direct Loan Program. The department 
proposed to create institutional accountability reg­
ulations for evaluating ancl adjudicating borr<)\\o·er 

def!?nses to repayment for .loons first disbursed o:n 

or after fuly 1, 2019. The proposed rukwould also 
provide for actions the department rnay tak{' to col -

iect from schools financial losses due to successful 

borrower defense to repaymeut discharges. 

Advocacy was concerned that the department had 

certified that the proposal would not havp a signif .. 

icant e-conomic impact on a substantial mnnhcr of 

small entities but had not provided a ~mfficient fac-

30 

tual biisis for this claim. Small institutions commu­

nicated to Advocacy th,n the proposal could result in 

µotentially .significant costs. Advocacy recommend -­

£'d thr1t the dPpariment publish t~H-her a supplemen­
tal certification with a valid factual basis or an initial 

regulatory flexibility analysis before proceeding 

with Lhc rulemrtkiug. This would satisfy the require·· 
nwnts of the RFA and give inter!:'sted parties enough 

information to file meaningful comments. As of 

Septt"mber 30 J 2018, a final rule has not been puh~ 

lishcd. 

FY2018 Report on the Regulatory Flexibility Act 
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Issue: Regulation of Premium Cigars 
in April 2014 the Food and Drug Administration 
(FDA) issued a proposHl regulation (the "deeming 

rule)!) thJ.t would make certain unregulated prod­

ucts subject to FDA regulation, including premi-

um cigars. Advocacy submitted comtnt'Ht~ 011 tlw· 

deeming rule at that tirne 1 including concerns that 

the initial regulatory flexibility act analysis did not 

consider alternatives that the FDA could pmsue to 
accompli,1;h its goals 1f;hile minimizing the economic 
impact on small businesses. The di:>eming rule lw-

came final in May 2016. On March 26, 2018, the FDA 

published an advance notice o! proposed rulernaking 

(ANPRM) entitled Regulation of Premium Cigars. On 

July 25 1 20181 Advocacy subrnittNl a comment letter 

to the FDA, commending the agency for requesting 

further information on the regulation of premium 

cigars and reilf•r.=iting that the agency should cxplor(' 
.ill significant alternatives to minimize the economk 

impact on small businesses. At the end of FY 2018, 

the agency was still H'viewing the ANPRM. 

Issue: Outer Continental Shelf Oil and Gas Leasing 
On April 28, 2017, President Trump issued Execu · 

tive Order 13795, lmplenwnting an Amt•1 ira ·First 
Offshore Energy Strategy. This E.O. directs agencies 

to revise the schedule of proposed oil and gas lease 

saks so that they include annual lease sales to tlw 

maximum extent permitted by lavv. On May J 1 2,017, 
the secretary of the interior responded to this direc­

tive by issuing Secretarial Order 33~0, America-First 

Offshore Energy Strategy, whirh called for enhanced 

opportunities for energy exploration, leasing, ;:md 

development in the Outer Continental ShelL 

Report on the Regulatory Flexibility Act 

On January I., 2018, The Interior Department's 
Bureau of Ocean Energy Mauagement released the 

2019-J.021~ Nati011al Outer C01ltinental Shelf Oil 

and Gas Leasing Draft Proposed Program. The draft 

proposJ! would open 98 percent of the Outer Conti-­
nencal Shelf for consideration for oH and gas leasing 

()Ver the flve--year period beginning in 2019. The 
proposal names 4? lease sales in all four regions of 

tho Outer Continental Shelf: Alaska (19 lease sales); 

Pacific n•gion (7 leas(• sales); Gulf of Mexico (12 lease 

sales); /ltlanticregion ( 9 lease sales). 

FY2018 

Regional Regulatory 
Reform Roundtable, 
Council Bluffs, Iowa 

Srnali b1JSi11esses1 their 
representatives, and Senate and 

Congressional sta[fers convened 
at the Regional Reqt1latory 
Hejorm Rmmdtable- in Co1mcil 

Bluffs, fowo. They discussed the 

1111ique requlatory challenges 
faced by smaU businesses in this 
region and potential solutions 
that Advorncv could bring hack to 
\Vmhington, D.C. 

31 



221 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00227 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 1
84

 h
er

e 
37

79
8.

18
4

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

.hdvocacy filed comments on the proposal on March 

9 1 2018. Advocacy .applauded the agency for keeping 

the public informed of its proposal for oil and g,is 

leasing. Advocacy advised the agency to consider the 
economic impacts on small entities when evaluat~ 

ing the proposed program. Given the information 

Advocacy recelved from small business OWll{'rS, 

the proposal may have both positive and negative 

effects on small entities. The agf'ncy should con· 

sider ways to offset any burdens on other industries 

as a result of offshore drilling, including impacts to 

tourism,, coastal recreation, commercial fisheries, 

and sport flshlng. Comments on the draft proposed 

plan were due March 9, 2018. As of September ,o, 
2018, the agency had not published a proposed plan 

for review, 

Issue: Revision of the Regulations for Listing Species and Designating Critical 
Habitat; lnteragency Cooperation; Prohibitions to Threatened Wildlife and Plants 
On fuly 25, 20181 the lntetior Departmenfs Fish and 

\Vildl1fe Service and the Commerce Deparnnent 1s 

National Marine Fisheries Service published two 

proposed revisions to regulations for endangC'red 

and threatmed wildlife and plants. The Fish and 
Wildlife Service concmrmtly published a third rul<'. 

The first joint rule revises portions of the rt1gula­

tions implrmrnting section'~ of the Endangered 

Species Act, designating critkai hahitat. The sl'cond 

joint rule clarifies the interagency consultation pro­

cess under section 7 of the Endangered SpeciC's Acr 1 

and the third rule revises Fish and Wildlife Service 

Small Business Site 
Visit, West Des Moines, 
Iowa 

Advorncy staff memhers 
met with Focus OneSource, 

a tompany rreated to 

manage human resources 
administration and 

rcqu/awry compliance for 

,;mali businesses. The group 
discussed this nof-!w type of 
employment relat;onship and 

the regulatory compliance 

a-;si.;;tance these companies 
provide. 

32 

regulations concerning the prohibition for activities 

involving endangered and threatened species. 

In a conunPnt letter dated September 25, 2018, Ad­

vocacy applauded the agencies I efforts to update and 

revise these specific provisions uf the Act to makl1 

them clearer and more succinct. Advocacy recom­

mend('d th.:tt tlH' ag·eucirs give special consideration 

to tlw public comments and small business recom­

mendations on several specific areas for n•viPw in 

each of the three rules. As of September JO, 2018, the 

rule had not been finalized. 

FY2018 Report on the Regulatory FleKibility Act 
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Issue: Road-based Commercial Tour Requirements and Fees 
On October 2/ri 1.0171 the Department of the Interior 
National Park Service announced an open comment 

period on a proposal to change commercial usP au­

thorization requirements and fees. The proposed fee 

structure would increase fees at seventeen of the top 

revenue-producing national parks and was sched-­
uled to go into effect on January 1, 2019. Though not 

required to do so, the Park Service collected public 

comments through its website. Advocacy heard 

from several small businesses that the effects of the 

fee increase would be <lctrimentaL In its comment 

!etler, Advocacy applauded the agency's efforts to 

engag(' the public and encouraged it to consider 
the impacrs on small entities of the increased fees. 

Advocacy encouraged the agency to consider alter­

Tl.:\tives for srnall businesses 1 including exemptions 
to the fee incre~ses based on lbe size of the business 

The linaiized rates go into effect on October J, 201'). 

Issue: Raising the H-2B Visa Program Worker Cap 
The ll-2B visa program allows employers to hire 

temporary foreign workers to perform non-agri­
\Ultural jobs in seasonal businesses. At almost every 

Advocacy regional roundtable 1 small businesses 

expressed concern with the statutory limit of 66 1000 
H-2B workers per year. In 2018, both the Depart­

ments of Labor and Homeland Security received far 

more applications than the 13tooo visas allowed in 

the first half of the year. As of March 2018, DOL n'­

ceived applications for over l/+0 1000 H-2B workers, 

and the h\'o agencies instituted a lottery process to 

distribute these visas. 

In March 2018 1 Pres.kient'I'rnmp signed into law a 

spending bill with a provision that allows DHS and 

DOL to raise the number of H-2B visas, because the 

nurnber of workers requested had exceeded that 

year's cap oJ 66 1000 workers. On April 161 201-8 1 

Advocacy submitted a comment letter to DBS and 

DOL recommending that the agencies authorize 
thts increc1s.e. 1n May 2018, DHS1 in consultation 

with DOL, published a final rule creating a one-time 

increase in the number of H-2B visas. This action 

added 15,000 more visas and allowed more smali 

businesses lo tc1ke advantage of this program, 

Issue: Electronic Reporting Rule (Tracking of Workplace Injuries and Illnesses) 
On fuly 30, 2018, the Occupational Sdfety and Health 
Administration (OSHA) published a proposed rule on 

electronic reporting of employee injury and illness 
data. It rescinded the requirement that nuµioyers 
with 250 or more employees submit certain Pm-· 
ployce injury and illness data to OSHi\ el,•ctronically. 

These employers would sti!l be required to submit 
summaries lo OSHA electronically. The proposal was 

intended to protect sensitive worker information 
and avoid u1 mecessary costs. 

On September 27, 2018, Advocacy submitted com­

ments on the proposed ch,mges and raist>d four 

Report on the Regulatory Flexibility Act 

issutlS, First1 due to concerns over the disclosure of 
confidential business infonnation 1 Advocacy rerom­

mern1ed eliminating the requirement to electroni­
cally submit summary data. Sccond1 because certain 

industries have declining in.Jury and illness rates, 
i\clvocacy n)commended exempting more industries 

to n•duce unnecessary paperwork and reporting. 

Third, Advocacy recommended eliminating or better 
defining the .-.mti~retaliation provisions of the rule. 

Finaily, Advocacy n'commernkd that OSHA rccon· 
sider the necessity of collecting employer identifica­

tion numbers due to the potential for fraud. No final 

rule was published in Fl' 2018. 

FY2018 33 
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Issue: Disposal of Coal Combustion Residuals from Electric Utilities 
On April 27, 20181 Advocacy submitted a con1ment 
letter to the EPA on the following prnposcd rule: 

lfa.zardous and Solid Waste Management Systt1m: 

Disposal of Coal Combustion Residuals ftorn Electric 

Utilities; Amendments to the National Minimum 

Criteria (Phase One). The proposal sought to revise 

the existing federal n.'gulations for coal combus­
tion residuals (CCR) from electrk utilities. Tlw 

proposed changes included establishing alternative 

performance standards for units located in stares 

with approved permit programs, modifying alter-­
Hate closure provisions, allowing the use of CCR in 

a final cover system of a unit subject to closure, and 

adding boron to the list of constituents. Advocacy 

conveyed small business concerns that the proposed 

revisions would increase their C'ompliance costs, 

Advocacy recommended that EPA carefully address 

small husinc-ss concerns and consider providing 

relief and fl,,xibilities lo small lmsinessc>s while still 

accomplishing the agencyls regulatory objective. 

On July 30, 2018, EPA finalized part of th,• proposPd 

revisions. Jn its final rule, EPA modified compliance 

dates for the closure of unlined surface impound­

ments and i'l(lttifer location slandards. EPA also 

revised its groundwatn protection standards for 

constituents that were previously required to meet 

background levels. 

Issue: National Emission Standards for the Petroleum Refinery Sector 
ln a comment letter dated May 24, 2018, Advocacy 

reiterated its comments of October 28 1 2011,., oppos­

ing the imposition of fenceline monitoring require­

mrnts on small refiners. Advocacy recommended 

that the agency consider broader relief from fence­

line monitoring than the limited technical changes 

proposed. The agency had taken no further action as 

of September 30, 2018. 

Issue: Definition of "Waters of the United States"; Recodification of Pre-Existing 
Rules 
On July t2, 2018, the EPA and the Army Corps of En­

gineers published a supplemental notice of proposed 
rulemaking. Tlie notice pertained to a. propost•d rule 

of the same title published on July 27, J.Ot7. The 

proposed rule began the two-step process ofrcvis·· 
ing the definition of 1'waters of the United Statt•s. >) 

The 2017 proposal woul<t rescind the definition of 
((waters of the United States)) as pr01nulgated in 

the 2015 Clean Water Act rule and insteJd apply 
the definition of Hwaters of the United Statcs 11 as lt 

existed before the 2015 rule. The 2018 notice clari­
fies that the regulatory ;iction would permanently 

repeal the 2015 rule. Furthermon~1 tl1e noticf" seeks 

additional comments from t ht• public on rc•asons and 

considerations for the agencies' proposal to repeal 

the 2015 mlc. 

ln a comment letter dated August 131 2018 1 Advoca­

cy applauded the tv-.ro agencies 1 efforts to revise tlw 

34 

definition of ''wafers of the UnitL1d States. n First1 

rescinding the 201', rule would provide certainty to 

small entities as to the current definition. Second, 

i\dvoc.:tcy believes that the dgencies had not prop-" 

crly considered small entity m1pacts under the RFA 
in the 201'.:i rule, an additional important consi<l 

er.1tion in support of its repeaL For the second step 

of thC' ruli?-making process, Advocacy urged the 
agencies to consider the impacts on .small entitles 
when revising the definltion and to conduct a proper 
and thorough regulatmy flexibility anaiysis when 

Vlrillng the new rule. As-of September 30 1 2018 1 the­
agencies wt•re .still reviewing comments submitted 

on tbe proposPd and supplemrntal proposed rules. 

FY2018 Report on the Regulatory Flexibility Act 



224 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00230 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 1
87

 h
er

e 
37

79
8.

18
7

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

Issue: In the Matter of Petition of USTelecom for Forbearance 
On May 1,, 2018, lJSTelecom filed a petition with 

the FCC req11esti11g a grant of nationwide forbear· 
ance from regulations regarding the unbundling 

and resale mandates imposed on incumbent local 

exchange carriers (lLECs) und<'f the 1996 Telecom­

munications Act The FCC subsequently established 
a schedule for comment giving affected parties only 

30 days to provide comments and/or file opposition, 
with a 15-day reply comment period. On May 19, 

2018) Advocacy submitted public comm('nts ex­

pressing support for several motions fikd by affr<'t ~ 

ed small business stakeholders requesting that the 

Issue: Regulatory Reform Priorities 
On July 30, 2.018, Advocacy met with the FCC chair­

man's staff to discuss issues identified by Advocacy 

as regulatory pri{ffitie.s through outreach with small 

busi11esses 1 as well as any new regulatory approach -
es that may unduly ,1isadvantage small businesses. 

On /\ugust 1, 2018, Advocacy submitted a letter to 

the FCC summarizing the meeting1 which included 

Issue: Simplifications to Capital Rules 
On December 26 1 2017 1 Advocacy submitted com 

ments to the Federal Reserve Board 1 the Federal 

Deposit Insurance Corporation, and the Office of 
the Comptroller of the Currency on the agenci~'"!s 1 

proposed rulemaking on Simplifications to the 

Capital Rule Pursuant to the Economic Growth and 
Regulatory Paperwork Reduction Act ot J 996. The 
proposal would simplify compliance with certain 
aspects of the capital requirements lor small com .. 

munily banks. Specifically, the agencies proposed 

that those banking organizations apply a simpler 

n•gulatory capital treatment for: (1) Mortgage ser­

vicing assets; (2) certain <leferred tax as:Sets arising 

from temporary differences; (3) investments in the 

capital of unconsolidated financial inst1tut10ns; and 

(1,-) capital issued by a consolidal.t>d suhsidiary of a 

banking organization and held by third parties. The 

Report 011 the Regulatory Flexibility Act 

FCC extend the time period allowt'd for rommem on 
the p<'tition. The FCC ultimately extended the com­

nwnt period. Advocacy met with the FCC chairman's 

sraff in fuly 2018 and shared the concerns that small 

competttiV(' local exdtange carriers raised regarding 

the petitton. The FCC must cteny the petition within 

one year of its filing, or else it will b0 deemed grant­

C'd. Advocacy continues to speak with small bnsiness 

stakeholders that oppose the petition. /\s of Sep .. 

ternher 30) 20181 the FCC is continuing to consider 

the petition! and the agency has until August 2019 to 

make d decision to deny the petition. 

a discussion of the following topics: (1) definitions 

and regulations under the Telecommunications 
Consumer Protection Act, (2) promoting investment 

in the 3,550-3700 MHz band, (3) the USTelecom pe .. 

tition for forhearance 1 and (L1) streamlining regula-· 
lion to reduce barriers to infrastructure deployment. 

µroposal also iududed revisions to the treatment of 

certain arquisition 1 developrncnt 1 or construction 

exposures that are designed to address comments 
regarding the current definition {)f high volatility 

commercial real estah~ exposure under the capital 

rule's standardized approach. Under the standard­
ized approacl\ 1 the proposed revisions to the treat­
ment of acquisition 1 development, or construction 

exposures would not apply to existing exposures 

that are outstanding or committed before any final 
ruie 1s effective c}('lte. ln addition to the proposed 

simplifications, tht> agen{'ies also proposed various 

addition,Ji darifkations and technical amendments 

to the agencies) c;:ipitJI rule. 

Advncacy commended the agencies for taking steps 
to reduce thP 1mrden on small financial institutions. 

FY2018 35 
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However, Advocacy note<l that for several years, 

sma.11 financial institutions have incurred several 

,ostly regulatory changes and that there may he 

ways to reduce the burden further. Advocacy en-

Issue: Integrated Risk Inventory System 
On February 9, 2018, Advocacy submitted a com­

ment letter to the National Research Council, the 

operating arm of the National Araderny of Scienc--

es, regarding improvements to EP/\:'s Integrated 

Risk Inventory System (IRIS). The chemical hazard 

.-:1ssessments made under IRIS are often used in 

regulations prmnulgale<l by EPA.and other regu­

iatory bodies. Small businesses are very concf'rtle<l 
with the accuracy of their scientific determinations. 

In April 2011 the National Research Council tasked 

t11e EPA with improving the scientific objectivity and 

Lransparency of these chemical assessments. \Vhile 

Advocacy applauded EPA 's substantial achievrn1ents 

in implementing the National Research CDuncil 1s 

recommendatiorn.> 1 the office noted that EPA net!ded 

additional work on steps necC'ssary to identify study 

quality 1 select key studies) utilize expert judgmNtt 

t'Valuating eomplex streams of evidenC(\ ,:md finally 

derive sound toxicity values. 

conraged the agendt>s to consider the alternatives 

that the industry may suggest. As of September ·30, 

2ot8, a final rnle had not been published. 

36 FY2018 Report on the Regulatory Flexibility Act 
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Chapter 5 

Small Business Regulatory Cost Savings and 
Success Stories 

In FY 2018, small businesses saved S255.3 miliion \n 

estimated forgone regulatory cost saviugs because 

of the Regulatory Flexibility Act and the Office of 

Advocacy1s efforts to promote fedt1ral agf'ncy cum­

pliance. There were additionul regulatory success­

es whose impacts are not quantifii:'1.ble. These arc 

describt•d tn the Small Bnsiness Rt•guldtory Sucn!SS 

Stories section of this chapter. 

In FY 2018 1 small businesses heneiircd from Advo.~ 

cacy's Rfi\ activities through sevt)n derrgulatory 

actions. Compliance cost savings for small busi­

nesses that resulted from deregulatory actions arosr 

from the withdrawal or delay of final and proposed 

regulations. 

One of this year's <lNrgulatory cost savint1,s con~ 

cerncd the delay and suspension of certain provi -

sions of the Venting and Flaring Rule proposed by 

the Departrnent of the Int<.,rior's Bureau of Land 

Management. Advocacy published regulatory alerts 

encouraging small businesses affected by the rule to 

comnwnt The Bureau of Land Management sub­

sequently finalized a rule lo rescind and/or revis~! 

certaill requireiucnts of the 2016 fi11..=,l rttl~ 1 
resulting 

in total cost savings of $127 million, 

Another deregulatory cost saving high lighted this 

year was the Environmental ProtectionAgencis 

decision not to issue final regulations on financial 

responsibility requirements applicable to hardrock 

mining sit~~s. The proposed rule required hard rock 

mining facilities to n1aintain insurancf' to remedj ... 

ate the impacts ol potential releases ol hazardous 

substances. However I as addressed in Ad-.,ocacy 1 s 

comments asking EPA to withdraw th!' proposed 

rnlP) the rul(• would have duplicated ex\stlng federal 

and state regulations that address this issm:. The 

Report on the Regulatory Flexibility Act 

v,,•ithdrawal resulted in annual cost savings of $60./, 

million 

Savings also occurred bec,3use of the on['-year delay 

in impkmenting the Depdrtrne11t of Encrgy1s Ceiling 

Fan Light Rule, This dday hrips small businesses 

who rwcd more time to comply with the rule, and it 

resulted in cost savings of up to $1.7 million. 

Tt1.0le 5- 1 surmnarizes the cost Sil.Vings from seven 

final actions at five federal agencies in FY 2018, 

ThPn.• we're also successes throughout FY 2018 

that wPre not easily quantifiable. On January 25, 

2018 1 EPA reversed a polky known. as j(once-in 

,1iways-i1t n This policy imposed the most stringent 

requiremruts on major sources of hazardous air 

pollutants, but it made no allowance for businesses 

that rc•ducc their emissions to br reclassified to a 

i<'Ss stringent category. The revised policy allows 

s111aH business('S who have been dassified as major 

sources to bPnt>fit from their pollution rednction 

efforts. 

In anoth('r ('aS(', EP/\ 1s position that undcploycd 

airbag modules and infiarors are hazardous waste 

cau:;;('d confusion among small busi!H.'sses on how 

hazardous waste regulations and ext~mptions apply 

to the different types of modules and inflators. On 

July 19 1 2018 1 EPA issued a memorandum that ciari­

ficcl the regulatory status of undeployed automotive' 

.airhag modules and inflators. These and other sue~ 

n 1ss storie-s an• lish'd in Ta.bk 5.2 of this report. 
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Descriptions of Small Business Regulatory Cost Savings 

Table 5.1 Summary of Small Business Regulatory Cost Savings, FY 2018 

(Deregulatory actions shown in bo!d.) 

D•partment of 

Energy 

Department of 

Labor 

ln'(ironm,11t1l . . 
Protedlois Ai,en~y •• 

Ceilin& Fan light Kit Final Rute2 

Oil and 611; Hydraulic Fracturina on Federal and Indian 
Lands; Rescission oh 2015 Ruta1 . 

Wallte'Pr11v•ntion, Production sutijacUo Royalties, and 
R•1QUl'A CQllHl'Vatio11 (V11nti111 and Flarin&)~ 

Exemption of C♦rtain Recreational Companies from 

Executive Order Increasing tho Minimum Wa&e for 

Federal Contracton5 

tERCl;A 108(b) fin•I Rulemakin& O,ttrmit1atiQ1t1 

H11ardC>u1 and .Solid Waite Man■1•111•rit Sy,tem: 
.Diapoaal of:Coal COnabust:ion R .. idua(a from Electric 
0

Utilitle,; l\lfttndtntnb to tht Naticinal Nitlimur!i 
Criterla1 · · · 

1.7 

FY 2018 Total Small BusinHs R"&ulatory Cost Savinis 
$255.3 

million 

Note: Advocacy generally hases its cost :;<wings cstirn<1tt~s on agency \'stim;:ites. Cost savings estimates are dPrivcd 

independently tor each rule from the agency\ analysis, a11J accounting methods and ana!yt!Ca\ assumptions for 

C,?kulating costs rnay vary by agency. Cos1 savings for a given rule ;;in-~ capturt:d in the fiscal year in which the agency 

finalizes changes in the rule as a result of Advocacy's intervention, Tlw\e an:' best Pstin1ates to Hlus\T,He reductions 

in regulatory costs to srnatl businesses. lnili<'l! cost. savings consist of capital or rC'curring costs foregone that may 

have been incurred in the rule's first yedr of imp!erne-n1ation by small businf'sses. RenHTing cost savings are listed 

where applicable as annuc1t or annuzifo:ed values ~s presentr,d by the agf'ncy. The actions Us1ed in this table indude 
deregulatory actions such as delays and rulf' withdn-1wals. 

Sources: 
L rn Fed. Reg. 10775 {Mar 
:t. 83 Ft~d. Reg. 22587 
3. 82 Fed. Reg. 
4. 33 /"-ed. 

38 

~'. 83 Fed. l~eg. 1~8537 (Sept. :26, 2018). 
S 83 f-rd. Reg. /~il;J6 (Feb. 21, 
!. 83 ~ed. Rcf;. 3643::i (J;_,I 30, 
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Repeal of the Final Rule on Organic Livestock and Poultry Practice 
On January 19, 2017, the Department of Agriculture's 

Agricultural Marketing Service published a final rule 

amending the production requirements for organic 
livestock and poultry. The rn!c added provisions for 

living conditions, livestock handling1 and transport 
for slaughter 1 .and il clarified existing requirements 
for livestock care and production practices. On ne-
e ember 18 1 20171 the agency proposed withdrawing 
the final rule. After a public comment period, the 

agency withdrew the 2017 rule 011 March 13, 2018, 
stating that the 2017 ruie ('Xceeds llSOA's statnto-

ry authority. In addition the agency stated that the 
withdr-awa.l was indepNHlently justified based on a 
review of an assessment of the regulatory burdens. 
Advocacy engaged in inter agency review and com­
mtmicdtions regarding the proposed rule and with-· 

drawal of the rule. Advocacy also published a regu·· 

latory alert and akrted stakeholders to comment on 

the repeal of the rule. The final rule repealed the full 
burden of the 2017 rule, which results in estimated 

cost savings of up to $22.9 million. 

Delayed Implementation of the Ceiling Fan Light Kit Final Rule 
Because of a law passed by Congress, the implemen­

tation date of the Department of Energy's Ceiling 

Fan Light Kit final rule is being d,•layed by one year. 

This delay is expected to save industry, most of 

which are small businesses, up to $1.7 million in 

compliance costs. This figure is based on the 2016 
rule)s estirnated cost to the industry1 discounted hy 

one year 1 and a spt:cific small business cost estimMe 
was not determined by the agency. Advocacv wrote 

Report on the Regulatory Flexibility Act 

a comment letter to the Department of Energy's 

regulatory reform tedm indicating that the ener-
gy efficiency rule for ceiling fans was a concern for 

small businesses. Advocacy also conducted outreach 
to small businesses who indicated that they needed 

more time to comply with the rule. 

FY2018 

Small Business Site Visit, 
Sheboygan, Wis. 

Advornty staff members toured 
Wigwam .Mills to learn more 

about the concerns of apparel 
manufactllrers. These on-·site 
nieetinqs help Advorncy gain 
a derper w1derstcmding of the 
impact of federal requlations on 
dailv opernlions_ 

39 
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Repeal of 2015 Rule, Hydraulic Fracturing on Federal and Indian Lands 

On March 26i 20151 the Bureau of Land Management 

published a final rule enti\ led, Oil and G.is; I Iy<lraulic 

Fracturing on Federal and Indian Lands, The rule es­

tablished new requirements for operator piannlng, 

drilling plans1 
surfacf> use plans, enhanced record 

keeping r-equirements, and operational require·-· 

ments. 

Manufacturers and builders objected that sratPs 

have long been the primary regulators of hydrau­

lic fracturing and should remain in that role, They 

were concerned that feder.al regulations could harm 

potential gains from incn:.'ast'd exploration of shale 

oil and gas. They helieved that where there is a 

Venting and Flaring 
On November 18, w16, the tLS, Department of the 

Interior's Bureau of Land Management issued a final 

rnle mtitled Waste Prevention, Production Subject 

to Royaltles 1 and Resource Conservation, The rule 

aimed to reduce waste of n.:\tural gas from venting, 

flaring, and leaks during oil and gas production on 

onshore federal and Indian lands. It also clarified 

situations in which gas lost through these activities 

would be subject to royalties an<l wlwu production 

may be used royalty--free, The agency at that time 

prepared a final regulatory flexibility analysis, but 

it stated that the ruh:i would not haw) a significant 

economic impacl on a substantial number of small 

,•ntities, On June ts, 2017, the agency pubhshed a 

notification of postponement of the compliurn'P 

dates due to pending litigation in federal courts" 

perceived deficiency in any one state's regulatory 

mcchanisrns 1 the ftdnal government should work 

,vith the statt~ to fiH in the gap rather than imposing 

one-size-fits-all federal rules on states whPre no 

deficiency exists. 

On December 29 1 2017) the agency published a final 

rule rescinding the 2015 rule. This eliminates the 

bmden th>scribed by stakeholders and provides for 

consistency and clarity on the state-federal issue, 

This results in an estimated up to $34,7 million 

in annual small business savings as a result of the 

rule making, 

On Derernber 8, 2017, the agency finalized a rule to 

delay and suspend certain requirements of the 2016 

final ruk Foil owing the delay and suspension, on 

February 22, 201R, the agency promulgated a rule 

to rescind and/m· revise certain requirements of the 

2016 final ru!l', This proposed rule was finalized on 

September 28, 2018, Advocacy was heavily involved 

iu inter agency review of these rules) and published 

regulatory alt~rts encouraging small businesses 

affected by the rule to comment. The final rule to 

rescind or revise certain requirements estimated 

a reduction in compliance costs of approximately 

$72,000 per firm, The industry includes an esti­

mated 1,764 small firms, thus total cost savings 
amount to approximately $127 million, 

Exemption of Certain Recreational Companies from Executive Order Increasing the 
Minimum Wage for Federal Contractors 
Th(• minimum wage for federal contra<:tors and suh~ 

contractors was raised to $10.10 per hour as ;;i rPsult 

of Executive Order 13658 and a rule issm'd hy the 

Labor Department, The rule also affected individ , 

uals with federal contracts in connection to !eases 

40 

on federal pro1lt'rty, lands, and military installa­

tions) including re::-taurants, retail enterprise-s, a11d 

autdnor recreationJl companies. Advocacy wrote a 

comment lf'tter on the rule when it was proposed. 

In 20.18, small businesses in tlle outdoor recreation 

FY2018 Report on the Regulatory Flexibility Act 
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industry expressed concern with this rule 1 which 
required them to pay higher wages and ov~~rtime 
to workers who often lead weeklong backpacking 
trips in national parks. Advocacy set up a meeting 
with the Labor Department and sl;ikeholdcrs in 
the outdoor recreation industry to discuss possible 
regulatory reforms. On May 25, 2018 1 the Trump 
/\dministratlon issued Executive Order 13838 1 1Nhich 

created an exemption to the wage rrquiremrnts for 

recreational services on federal lands. The exempted 
seasonal recreational services include river running 1 

hunting 1 fishing 1 horseback riding1 camping 1 moun-­
taineering aC'livitiPs, recn'ationat ski servic0s 1 and 
youth <'amps. On September 26, 2018, DOL issued a 

final rule implementing EO 13838. The net annu­
alized cost savings for small businesses under this 

action is $3 million. 

CERCLA 108(b) Final Rulemaking Determination 
EPA proposed a rule in January 2017 requiring 
hardrock mining facilities to maintain in::.truments 
of financial responsibility (e.g., insurance) to ad· 

dress costs to remediate potential rdeases of haz­
ardous substances from curnmtly operating mining 
sites, under section JOS(b) of the Comprehensive 
Environrnental Response 1 Compensittion, and Lia­
bility Act ( CERCLA), also known also as Superfuud. 
Advocacy submitted comments in January 2017 
askil1g EPA to withdraw the proposed rule, a$ being 

Disposal of Coals Combustion Residuals 
On April 17, 2015, the Environmental Protection 
Agency published a final rule to regulate the dis· 
posal of coal combustion residuals (CCR) as solid 

waste under subtitle D of the Resource Conservation 
and Recovery Act. Srnall coal-fired power plants are 

conC'ernect that the rule's deadlines rt1quin~ them to 

make irreversible decisions based on standards that 
may not be final. For exampl€-1 uudn the existing 

regulations, somt1 facilities wm he required to close 
their coal ash impoundments (ponds containing coai 
ash), yet these may later he eligible for flexibilities 
via an approved state permit program. 

Advocacy has worked with F.PA on this issm' On 

March 15, 2018, EPA proposed a rulemaking to ad­
dn~ss some of the small business concerns including 
reducing the scope of the required closures. Advoca­

cy .submitted a comment lettn to urge the agency to 
align the compliance deadlines with the anticipated 
reconsiderations of the rule)s provisions and to 

urm-ecessary because current federal and state reg­

ulations already address this taxpayer risk On De­
cember 1, 2017, EPA announced that this rule would 

not lw promulgated. On February 21 1 2018, EPA 
issLwd 3 final rule annonncing its decision to not 
issue final regulations on its proposed regulations 
for financirtl n:!quircments applirable to hard rock 
mining facilities that were published on January 111 

2017. Annual saving~ to small businesses, using 
EPA data, is estimated at $60.4 million per year. 

provide any flexibilities that would be available in a 
state permit program under the self-implementing 
rule. On July w, 2018, tile agency finalized part of 

its proposed rule. The final rule provided regulaiPd 
entities flexibility with regard to complying with 
J:H."'rformance standards and allowed the additional 
time for rompfomcf'. As a result, smaH businesses 
wiH avoid significant CCR unit closure costs. 1.'he 

total cost savings for small businesses is approxi­
mately $,.6 million. 

Report on the Regulatory Flexibility Act FY 2018 41 
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Small Business Regulatory Success Stories 

Table 5.2 Summary of Small Business !?eguloto1y Success Stories, FY 2018 

Department of the lnterior, Fis!1 and WHd\ife 

Service 

Departments ot labor and Horneiand Security 

Environmental Protec1ion Agency 

ICD·S·C!& Compliant Codes for lnpat\ent11eh!ll}ili1lltlonfai!ilitles; lie. 
:P~rcent Ruie1 : ·· · · • · · · 

Fish Jnd Wik!\ife S0rvtce ~litig.:ition Policy1 

Endangerf'd and Threatened WHd!if0 and P!ants; Endangered Species Ad Com­

pensgtory Mitigation Poticy3 

H-213 Vis,1 Program5 

Ai! bc1g Regulatory Status Under RCRA7 

On(t>-!t1, Always• ln-8 

Steam Electric Eft\uent Umit.itlon Guideline~ {ELG) 9 

------·---------
Small Business Size St,rndJ1ds, Fees Ru1e10 

2. 83 i:ed_ Rt"-g. %<t72 Uul :w, 2018), www.ft•deL1!r0gister,e,iv/doGiil\e11ts/20iR1tr/,r?.0/201;9• l 61 !Jiu,; fic,h-and-wi!dfifo-servi;:e­
rnitieation-policy. 

4. U-5. Depilrtrncnt of L.ibor, field Assist.v,ce BLi!klin t,c,_ 2018"4. W\\'l'•.dr,Lgcv/whd,'Held8uUetins/1'1b20 LS~_4.htm. 
5_ 85 Fed. 24905 

Reducing Ta;.. Hrgu!;;itory Ourch_•ns {Oct. 2, 2.017}. 
ww,u,ea·su,,1.Rc,v f >,cess-c•ent,er 11,,,",s-nek,.,e:;/ a,,cumcnrs•2018-ll3004T a, EO _r0port. pdf _ 

B. Willi"1n L. Wehrum, M1~r~10rJndum on /~ecldssif;calio11 of Major Sources ,1sAr0a Sources U:1df>r Section 112 of the Cledn Air 
25. 2018) 

10. 83 reel. Reg. 51694 (Oct 17, 2018). ww'N.fedt1r<:1l11::g1ster.g_oviciori.trnent!1/1013, JO/l Ti 201s-,:22s;\:fees-for -th0-Jciministr,11:ion-of. 
the-toxic ~s.ubstances- control- Jct 

rederal Cornmurnc1t1ons Com:1l1ssmn, Fact S!1f1•t \St)p_ 5, 2018). lntp:>f:docs.kc gov/µubt;c/csttachn:e:!ts/DOC-3')39€2.A.Lpdf 
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ICD-9 Diagnosis Codes for Inpatient Rehabilitation Facilities; 60 Percent Rule 
The C,•nters for MPdicare and Medicaid Scrvicrs is 

transiltoning from ICD-9 Medicare> billing codes to 
TCD-10. Th£> agency believes this will rtisult in murh 

greater specificity and clinical information1 im­
proved ability to measure health care services, and 

decreased need to include supportitlg docunte11ta­

tion with claims .. 6.dvocacy recPived requPsts from 
attendees at regional roundtables and stakrhol<lers 

submitting written regulatory reform comrnents1 

asking that CMS restore certain ICD--9 codes because 

sorne codes were inadvt~rtently eHtninatt'd during 

the transition ro ICD·-10. This has resulted in flnan-· 
cial penalties for late submission of patient assess~ 

ments. 

Mitigation Policy; 

Advocacy has been following this issue for years. 

ln fact tlw offke filed a public comment lettN on 

November,, 2003, when CMS published the 7•; 

percent ruie ;;iffeding inpatient rehabilitation facil­
ities. asking that CMS reduce the regulatory burden 

associated with the use of reimbursement codes. 

Recently1 /\dvocacy cornrnunicated the stakcholders 1 

1cn-9 regulatory reform suggestions to CMS. In the 

1018 Inpatient Rehabilitation Facility Prospective 

Payment System rule 1 CMS reversed certain lCD-10 

dia.guosis codes and removed a 2s percent p;iyment 

penalty for late patient assessment submissions. 

These changes provide the relief requested by the 
stakeholders in this sitnatjon. 

Compensatory Mitigation Policy for Endangered and Threatened Wildlife and Plants 
On November 21j 2016 1 the Fish and \Vildlifr Service 

published an update to its MitiRation Policy. This 

policy guides its recommendations on addrf'ssing 

the adverse impacts of land and water developments 

on fish. wildlife, plants, and their habitats. Tiw 2016 

policy set a go,;1l of net benefit for natural resources 1 

or at a minimum 1 uo net loss, The agency stated that 

it would apply a landscapP-scale approach to miti­

gation, which would broadly inform more detailed 

guidance in other areas in the future. The goals and 

approach expressed in the umbrella policy were also 

emhodiect in the agenry)s policy on compensatory 

mitigation under the Endangered Species 1\ct, wbkh 

it published on December 27, 2016. 

Smali entities stated that both the umbrdla miti­

gation policy and the F.ndangerf'd Speries Art policy 

would increase costs and limit their ability to start, 

expand, and operate their businesses due to costly 

permitting and new mitigatlon requirements. They 
stated that the guidance increased confusion dnd 

that the agency should withdrawlt in favor of guid~ 

ance that clarifif's specific guidelines for con~erva-

Report on the Regulatory Flexibility Act 

tkm plans 1 streamlines the-process, and dO(~s away 

\Vith the untenable goal ot no-net-loss for natural 

resources. 

Tn responsC' to executive orders to reduce the private 

sector regulatory burden1 on November 6 1 20171 the 

Fish and \Vildlifi..• ServicP requested public comment 

on these policies. On December 12 1 2017, Advocacy 
held a webinar with the agency to encourage specific 

small business feedback, After revif'wing the public 

comments, the agency announced on July 30 1 2018 1 

that it would bf withdruwing both p0Hcies 1 restoring 

previous agency guidancr, and removing the unten­

able goals for small businesses. 

FY 2018 43 
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Clarification of the Companion Care Rule 
ln 2015, the Department of Labor changed the 

companion-care services exemption to minimum 

wage and overtime requirements under the fair 
Labor Sttmdards Act Under thf' l1('W rule, only those 

employed by the family or household using these 

services could wa., the exenrptionl and home care 

agencies providing these servkcs were required to 

pay minimum wage and overtim0 to their workers. 

Small business!•s across the country told Advocacy 

that these changes would devastate tlwir businesses1 

and they reported business losses in general hour-
ly services. The rule made it almost impossible for 

small home care companies to provide live--in care. 

H-28 Visa Program 
Tlw H-2B visa program allows employers facing a 
shortage of U.S workers to hire temporary foreign 

workers to complete non-agricultural jobs in sea­

sonal businesses. At almost every Advocacy re-gi.onal 
roundtable, small businesses have cxprcssPd con~ 

ccrn with the statutory limit of 66,ooo H···2B work -

crs per year. In 2018) the Labor Department receiw~d 

over twice that many appHrations in the first half of 

the year. 

In March 2018, President Trump signed into law a 
sp(•nding bill whkh induded a provision to allow 

Estate Valuation 
On August 4 1 .2016 1 the Internal Revenue Service 

published a notice of proposed rulemaking concern·· 

ing estate 1 gift1 and generntion-skipping transfer 

taxes and restrictions on liquidation o1 an interest. 

The notice included the elimination of most of the 
valuation discounts for businesses opr•rating under 

section 2701,(h). On November t, 2.m6, Advoca-

cy submitted a public commrnt lettN conveying 

ln 2018, Advocacy facilitated meetings between the 

Dt•partrncnt of J ,abor and small business repre-sen­

ralives frmn the Private Care Association and tht~ 

National Association for Home Care and Hospice. 

These organizations sought to rep~al the 2015 final 
regulations. ln addition 1 the Private Care Association 

asked the agency to provide guidance stating that 

registries an.~ 11ol cmployt)rs under FLSA and subject 

to these requirements. (These registries are com~ 

panies that facilitate matches between clients and 

caregivPrs.) On !uly 13, 2018, llw agency issued Field 

Assistance Bulletin No. 2018-4, which reaffirmed its 

position that registries are typically not employers 

und<'r the FLSA. 

the Departments of Lahor and Homeland Security 

to raise the number of H-2Bvisas by over M,ooo 

extra workers. However 1 the agencies had to create 

rnlemakings to lmplcm~:nt these numbers, 

On April 1.4, 2018 1 Advocacy wrote a comment letter 
to the- agencies recommending tha.t the agencies 

,rnthorize this increase. In May 20181 the agencies 

published a final rule increasing the number ofH-2ll 

visas by 15 1000 for one year, allowing more small 

businesses to take advantage of the program, 

small business concerns about the estate valuation 

proposal. Small business stakeholders indicated 

to Advocacy that the proposed regulations would 

bP such a large dt'pnrtute £torn curre11t IRS policy 

and industry practice that expensive new business 

valuations would need to he completed for closely 
ht:>-ld husin(•sses. Ew•n n10r0 problematic for small 
bltsiness owners) by eliminating valuation dis-

44 FV2018 Report on the Regulatory Flexibility Act 
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counts 1 the proposed regulations would negatlvely 

affect succession planning for many small busi·· 

nesses, As an exJmple, the proposed n'gulations 

would result in higher estate taxes on small family 

businesses1 possibly forcing them to either liquid;ite 

the business or sell large or controlling interests to 

non-family mt:•mbers. 

Airbag Regulatory Status Under RCRA 
According to EPA, some undeployed airbag modules 

and airbag inflators are considered hazardous waste 

under the Resource Conservation and Recovery Act 

(RCRA) due to th<'ir reactive and ignilal>le charac­

teristics. As such) they are subject to EPNs permir 

requirements regarding the treatment) storage and 

disposal of hazardous waste. According to EPA, the 

deployment of the airbag removes the reactivity and 

ignitabilit:y characteristics. 

Defective or recalled airhags that have been remowd 

from vehicles present problems under RCRA Small 

businesses expressed confusion and frustration 

with EPA1s position. Advocacy has engaged with the 

agency to address the smaH businr•ss concerns wlth 

the treatment of airbags under RCRA. On July 19, 

2018 1 EPA issued rt memorandum providing clarifi-

Report on the Regulatory Flexibility Act 

On Octobc•r 4, 2017 1 the 'l'reasury Department an·­

nounccd recommended actions to withdra\,\\ par­

tiJUy revoke, or revise eight regulations identified as 

po.sing an undue burden on tJxpayers, which indud­

ed withdrawing the proposed regulations under 

section 2704 that would have eliminated valuation 

discourits. 

cation on the regulatory status of undeployed airbag 

modules and inflators. /.\lso 1 in the memorandtm1 1 

EPA contempli\ted a future mlemal<ing to exempt 

discardl'd airbag modules and airbag inflators from 

some RCRA regulatory requirements under certain 

conditions. 

J\dvoc-'.cy anticipates work\ngwith EPA on the po­

tential rulemaking to further address small business 

issues rrg.Jrding detective or recalled airbags. 

FY2018 

Site Visit, Florissant, Colo. 
Advoca(v stoff meml>ers met 

witil ranqcrs from the National 

Park Service al the Florissant 

f'o1sil Beds National Monumell1 

in Colorncio. Thi!. visit allowed 

Advocacv staff to better 
understand the 011-t/Je-uround 

perspectives of agency staff. 

45 
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Once-In, Always-In 
Under the Clean Air Act, the Environmental Protrc­

tion Agency regulates the emissions of hazardous air 

pollutants (HAPs) from industrial sources. Gener­

ally, EPA imposes the most stringent requirements 

on rn.ajor sources and less stringent requirements 

on smaller ernitte-rs) known as an•a sourn~s. i\'\any 

small businesses are classified as major sources) and 

uud0r a 20--year--old EPA µolicyknown as "'once-in 

always-in/ a business has been unable to reduce its 
emissions i.lnd be reclassifiPd as an ctre~1 source. 

Small businesses have complained that this policy 

imposes significant costs while discouraging im10-

Steam Electric Effluent Limitation Guidelines 
The Steam Electric Effluent Limitation Guidellnes 

alfoct lmndrcds of coal-fired power plants that are 

required to upgrade their units to ;iddress water 

poilution. Small businesses have raised this issue 

as a concern. In April 2017 Advocacy submitted a 

regulatory p0tition to the R11viromnental Protection 

Agency, asking it to reduce the stringency of the re·~ 

quirements for small plants whose compliance costs 

would be very high compared with the pollution 

rPduction achieved. EPA granted the petition in Au-

gust 2017. It subsequently extended the compliance 

Regional Regulatory 
Reform Roundtable, 
Casper, Wyo. 
Advocacy staff mtmbers 
listen to small business 
feedback regarding the effects 
of federal agency regulotions 

in Casper, Wyo. Small 

business owners expn!ned 
concern'.) about the impact 

that federal regulations have 

on the nbility of rural \t{Jtes) 

lii<e v..yoming, to grcnv their 
economies and keep exi~ting 
businesses in the swte. 

vatlon and investment that could reduce air emis­

sions. S1nall business reµrese11tativcs raised this as 

a problem in the SBREF/\ panels for the Mercury and 

Air Toxics Rule and the Brkk Industry Hazardous Air 

Pollutants Hulc 1 as well as in recent Advocacy regu·· 

latory reform roundtalJles. 

On January 25, 2018, EPA reversed the policy. EPA 

expects to codify the policy change in a rulemak­

ing in the near future. Smali businesses will benefit 

from this change slowly, as they implement changes 

to their industrial processes to lower their uncon­

trolled emissions below the major source threshold. 

deadlirn,s for the rule while it reconsiders the rule 

requirements. Rule revisions could save small firms 

hundreds of millions of dollars in annual costs_ 

46 FY2018 Report on the Regulatory Flexibility Act 
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Small Business Size Standards, Fees Rule 
The Environmental Protection Agency uses its own 

srn.all business definition for collecting fees and 

providing exemptions from recordkeeping re­

quirements under the Toxic Substance C0ntrol Act 

(TSCA). EPA'S definitions do not match the indus­

try-based small business standards cs1ablished by 
the Small Business Administration anrl which most 

federal agencies use. 

A recurring concern expressed by small businesses 

at Advocac·/ s regional roundtables was that incon­

sistent small business definitions among federal 
agencies create confusion and extra papervwrk for 

no apparent b{!Uefit. ln addition, small businesses 

noted th;,t EPA's defi11hlon for small manufacturers 

under TSCA was outdated and did not captnre small 

businesses as they exist today, 

Advocacy engaged with the EPJ\ and SBA to revise 

EPA 1s small business size standards under TSCA. 

On S.epternber 1,7, 2m8 1 EPA signed its final rule on 

the fee collecting rnle nnder TSCA. The rule estab­

!islwd a fee schedule for a business that is required 

to subrnit information to EPA under several sections 

ofTSCA. In this rulr-J EPJ\ revised its small business 

definition to align with the SHA)s small business 

standards. The new definition will allow more small 

businesses to qualify for a reduced fee. 

Removing Barriers to Wireless Infrastructure Deployment 
Small wireless carriers have told Advocacy tliat 
the costs of certain environmental, historic: ,.md 
tribal reviews make the widespread deploymeut of 

small-cell technologyrweded to launch 5G net-

works too costly. Under existing FCC regulations, a 
company would have to conduct the same reviews 

when installing a small-cell device as it would when 

huilding a macro-·cell tower. Some industry analysts 

estimi1te that these reviews would imµose over $L5 

billion in costs related to small-cell deploym<'nL 

Thr FCC initiatt•d a proceeding in 2017 seeking input 

on reducing barriers to infrastructure deployment 
Advocacy submitted~ letter to FCC hl[~hlighting 

these concerns and commenrling the agency 1s ef­
forts to reduce barriers for small husinesses and ac­
celerate broadband deployment. ln March 2018, the 

FCC finalized regulatory reforms that would {'xempt 
small-cell deployment from most of thf.'sc re\'iews. 

This "~11 help speed the deployment of next•·gener­

ation wirelt'ss networks by reducing costs associated 

wiLh deployment. 

Report on the Regulatory Flexibility Act FY2018 47 
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Appendix A 

Text of the Regulatory Flexibility Act 

lw following text of the R,,gnlato1y 

Flexibility Act of 1980, as amended, 

is taken from Title 5 of the Unit·· 

ed State.s Code1 st•ction.s 601-~612. 

TlH; Regulatory Flexibility Act \-'<'as 

originally passed in l980 (P.L 

96-351,). The act was amended by tile Small l\nsi-· 

ness Regulatory Enforcement fairness Act of 1996 

( P.L. 104 -121), the Dodd-l'rank Wc1ll Street Rr>form 

and Consumer Protection Act (P.L, 111-203) 1 and the 

Small Business JOBS Act of 2010 (PJ,. lH·-2,~o). 

Congressional Findings and 
Declaration of Purpose 

(a) The Congress finds and declares that 

(1) when adopting regulations to protect the 

health 1 safety and economic welfare of the Nation, 

Federal agencies should seek to achieve statutory 

goals as effectively and efficiently as possible with­

out imposing unnecessary burdens on the public; 

(2) laws and regulations designed for application 

to large scale entities have been applie<l uniformly 

to small businesses, small organizations, and small 

governmental jurisdictions evt!n though tht! prob·­

lems that gave rise to government .1ction trldy not 

have been caused by those smaller entities; 

(3) uniform Federal regulatory and reporting 

requirements have in numerous instances imposed 

unnecessary and disproportionately burdensome 

demands including legal, accounting ,:md consulting 

costs upon smalJ busirn.•sses, srnttll organizatio1ts 1 

and small govermnentaJ jurisdictions with limited 

resources; 

(4) the failure to n•cognize diffnences in the scale 

and resources of regulated entities has in numer­

ous instances adversely affected competition in the 

marketplace, discouraged innovation and restricted 

improvements in prnductivity; 

Report on the Regulatory Flexibility Act 

( 5) unnecessary regulations cn•ate entry barriers 

in many industries and <liscouragr potential entre~ 

prenPurs from introducing beneficial products and 

procC'sse.s; 

( 6) the practice of treating all regulated business 

es 1 organizations 1 and governmental jurisdictions as 

cquiva!Pnt may lead to inefficient use of regulatory 

agt•11cy resources, enforcernenl problems and, in 

somE' cases 1 to actions hiconsistent with the legis·· 

lJtive intent of health) safety, environmental and 

1:-~conomic weifare legislation; 

(7) alternative regulatory approaches which do 

11ot conflict with the stated objectives of appli­

cable statutc-s may be ava.ilahle whkh minimize 

the- significant economic impact of rule8 on small 

husincsses, small organizal'ions, and small govern­

mental jurisdjctions; 

( 8) the process by which Federal regulations 

are dcvelo1wd and adopted should be reformed to 

require agPncics to solicit the ideas and comments 

of small businesses, small organizations, and small 

governmental jurisdictions to examine the irnpact of 

proposed and exi.:tti11g rules on such entities, and to 

review the continued need for existing rules, 

(b) ft is tlw purpose of this Act [enacting this 

chapter and provisions set out as notes under this 

section.! to t'StJblish as a prlnciµle of regulatory is­

suance that agencies shall endeavor1 COI\Sistent i,vith 

the ohjectiVl's of thr rule and of applicable statutes, 

to fit regulatory .and informational requirements 

to the scalr- of the businesst\s·, organizations 1 and 

governmental jurisdictions subject to regulation. To 

acllieve tilis principle, agencies are required to solic­

it and considc'r tkxible regulatory proposals and to 

t'Xplain the rationale for their actions to assure that 

such proposals are given serious consideration. 

FY2018 49 
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Regulatory Flexibility Act 

§ 60t llefinitions 

~ 602 Regulatory agenda 
§ 603 Initial regulatory flexibility analysis 
§ 604 Final regulatory f1€xibility analysis 

§ 605 Avoidance of duplicalive or unnecessary 

;malyses 

§ 6o6 Effect on other law 

ti 6o7 Preparation of analyses 
§ 608 Procedure for waiver or delay of completion 

§ 609 Procedures for gathering comments 

§ 610 Periodic review of mies 

§ 611 Judicial review 

§ 612 Reports and intervention rights 

§ 601. Definitions 

For purposes of this chapter-

(1) the term "agency" means an agency as de­

filwd in section 551(1) of this title; 

(2) the term urnh~n means any rule for which 

the agency publishes a general notice of propost'd 

rnlemaking pursuant to section 5S3(b) of this title, 

or any other law, including any rule ot general 
applicabHity governing Federal grants to State ilnd 

local governments for which the agency provides 

an opportunity for notke and public comnwnt 1 

except that the term 11 rule 11 does not indudc a rule 

of particular applicability relating to rates, wages, 

corporate or financial structures or reorganizations 

thcreof1 prices1 facilities, appliances, services, or 

allowances therefor or to valuations1 costs or ac­

counting, or practices relating to such rates, wages, 
structures, prkes 1 appliances, service~ 1 or allowanc 

es; 

(3) the term (1sma!l business ' 1 has the same 

meaning as the term ((small business concrrnn 

under section 3 of the Small Business Act 1 unless ;m 
agency, after consultation with the Office of !-\dvu­

-cacy of the Small Business Administration and aftc-r 

opportunity for public comment, i:stablishes one or 

more definitions of such term which are appropriate 

to the activities of the agency and puhlishcs such 

definition(s) in the Federal Register; 

(!,-) the term 1'small organization)) mt:1<HlS any 

not-for-profit enrerprist> which is indE>pendently 

01,vned and operated and is not dominant in its fidd 1 

50 

unl,ess an agency establishes, after opportunity for 

puhlic comment, one or more definitions of such 

tHm which are appropriate to the activities of the 

.1gcncy and publishl'S such definition(s) in th~ F0d­
eral Register; 

(S) tlw term u small governnlentai jurisdiction 11 

meaHs govcrnnwnts of cities, counties, towns 1 

tov.rnships, villages, school districts 1 or special dis­

tricts, with a population of less than fifty thousand, 

unless an agency establi~hes, after opportunity for 

public comment, on{' or rnorf' definitions of such 

term which are appropriate to the activities of the 

agency dnd which are based on such factors as loca­

tion in rural or sparsE>ly populated areas or limited 

revenues due to the population of such jurisdiction} 

and publishes such definition(s) in the Federal Reg­

ister; 

( 6) the term "small entity" shall have the same 

meaning as the terms "small business/ HsmaH or­
gdnization" and 11 small govt>rnmental jurisdiction)) 

dl'fitwd in paragraphs (3), (4) and (5) of this section; 

anti 

(7) the tt1rm ((collection of information 11 
-

(A) mt:ans the obtainiug1 causing to be obtained, 

soliciting1 or requiring the disclosure to third parties 

or the public 1 of facts or opinions by or for an agen­

cy1 regardless of form or format, calling for either -

(i) answers to identical questions posed to, or 

identical reporting or recordkeeping requirements 

imposed on) 10 or more persons 1 other than agen­

cies. instrurncnt3lities1 or ernployees of the United 

States; or 

(ii) answers to questions posed to agt.•ncics, in­
strunwntalities1 or employees of the United States 
which are to be tised for general statistical purposes; 
and 

CB) shaH not indude a coi1Pction of infonnation 

described under section 35 t8(c)( I) of title 1,4, \Jniled 

States Code. 

(8) Recordkeeping requirement The term 

H recordkceping requin!rncnt)I 1neans a requirement 

imposed by c1n agency on persons to maintain spec-­

ifit>d records. 

FY2018 Report on the Regulatory Flexibility Act 
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§ 602. Regulatory agenda 
(al During the months of October and April of 

Pach year, each agency shall publish in tlw Pcdcral 

Register a regulatory tlr>xibility agenda which shall 

contain 

(1) ;i brief description of the subject areil of any 

rule which the agency expects to propose or promul-­

gate which is Hkely to have a 5ignificant erouomic 

impact on a substantial nun1ber of small entities; 

(2) a summary of the natnre of any such rnh' 

under consideration for each subject area listed in 

the agenda pursuant to paragraph (1), the objectives 

and legal basis for lhe issuance of the rule, and an 

approximate schedule for completing act ion on any 

rule for which the agency has issued a general notice 

of proposed rulcmaking, .and 

(3) the name and telephone nurnbcr of an agency 

official knowledgeable concerning the items listed 

in paragraph (1). 

(b) Each regulatory flexibility agenda shCJll be 

trnnsn1itted to the Chief Counsel for Advocacy of the 

Small Business Administrt1t1on for comment, if any. 

(c) Each agency shall endeavor to provide notice 

of eafh regulatory flexibility agend3 to small entitit•s 
or their representJtives through direct notification 
or publication of the agenda in publications likely to 

be obtained by such small entities aud shaJl invite 
comments upon each subject area on the agt.~nda. 

(d) Nothing in this section predw:les an agency 

from considering or acting on any matter not in­
duded in a regulatory flexibility agenda, or requires 

an agency to consider or act on any matter listed in 
such agenda. 

§ 603. Initial regulatory flexibility 
analysis 

(a) \\Then ever an agency is required by section 5s·~ 
of this title! or any other law1 to publish general no·~ 

tice of proposed rulemaking for any proposed rule, 

or publishes a nottce of propose'(! rulemaking for an 

interpretative rule involving the inten1al revt111ui..' 

laws of the United States, the agency shall prcpart' 

and make available for public comment an initial 

regulatory flexibility analysis. Such analysis shall 

describe' the impact of the proposed nth.• on srni'!ll 

Report on the Regulatory Flexibility Act 

entities. The initiai tegulatory flexihility analysis or 
a summary shall be pubHshed in the Federal RegistPr 

at the time of the publication of general noricc of 

proposed rulernaklng for the rule. The agency shall 

transmit a copy of tht:' initial regulatory flexibility 
analysis to the Chief Counsel for Advocacy of the 

Small Business Administration. In the case of an 

interpretative rule involving the internal revenue 

laws of the Uoitcd States, 1his chapter applies to 

interpretative rules published in the Federal Register 

for codification in the Code of Federal Regulations 1 

but only to the extent that such interpretative rules 

impose on small C>ntities a collection of information 

rPquirernent 

(b) Each initial regulatory flexibility analysis 

r('quired under this section shall contain --

( 1) a dt?scription of the reasons v,rhy action by the 
agency is being considered; 

(2) a succinct statement of the objectives of, and 

h'gal basis for, the proposed rule; 

(3) d dr•scription of and 1 where feasible, an esti­
mate of tlw number of small entities to which the 
proposed rule will apply; 

(4) o description of the projected reporting, 

recordkceping and other compliance requirements 

of the proposed rule, including an estimate of the 

classes of small emities which will be subject to the 

requinm1e11t and the type of professional skms nee··· 
essary for preparJtion of the report or rJ?cord; 

(S) an identification, to the extent practicable, of 

all relevant Federal rules which may duplicate, over·· 

lap or conflict with the proposed rule. 

(cl Each initial regulatory flexibility analysis shall 

also contain a description of any significant alter­
natives to the proposed rule which accomplish the 
stated objectives of applicable statutes and which 

minimize any signific;mt economic impact of the 
propost~d rule on small entities. Consistent with the 
stated objectlves o[ applicable statutes, the analysis 
slldll dlscuss significant alternalives such as 

(1) tht.' establishment of differing compliance or 
reporting requirements or timetables that take into 

account the resources available to small entities; 

FY2018 51 
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(2) the clarification 1 consolidation, or simplifi -

cation of compliance and reporting requirements 

under the rule for such small entities; 

(3) the use of perfonnancc rather than Msign 

standards; and 

(!,) an exemption from cowrag,• of the rulf', or 

any part thereof, for such small ent1tit>s, 

(d) (1) For a covered ag1.mcyj as d~fined ill 

st:ction 6oq(dl(2), each initial re~nlatory flexibility 

analysis shall inciude a description of-

(/\) any projected increase in the cost of credit for 

small entitif's; 

(B) any significant alternatives to the proposed 

rule which accomplish the staled objectives of ap­

plicable statutes and whkh minimize any increase in 

the cost of credit for small entities; and 

(C) advice and recormnendations of repn'senta­

tives of small entities relating to issues described in 

subparagraphs (A) and (B) and subsection (bl, 

(2) A covered agency, as d,•fined in secticm 609(ct) 

(2}i shall) for purposes of complying with paragraph 
(l)(C)-

(A) identify representatives of small entities in 

consultatlon with the Chief Counsel for Advocacy of 

the Small Business Admlnistration; and 

(B) co Hect advice an<l recommendations frnm the 
representatives identified under subparagraph (h) 

relating to issues described in subparagraphs (J\) 

and (B) of paragraph (1) and subsection (b), 

§ 604. Final regulatory flexibility 
analysis 

(a) \Nben an agency promulg;1tes a final rule 

under section 553 of this title) after being required 

by that section or any other law to publish a geiwral 

not ice of proposed rulemaking 1 or promulgates a 

final interpretative rule involving the internal reve-­

nue laws of the United States as described in sectlou 

603(a)i the agency shall prepare a final regulatory 

tlexibility analysis, Each final regulatory flexibility 

a11c1,lysis shall contain --

i S:) HI onginof. J\vo pnrnqmpiis (6) 1t·ert> enw 1ecf. 

(1) a sti1tement of the need fort and objectives oC 
the rule; 

(7.) a statement of the significant issues raised by 

the public comments in response to the initial regu­

latory flexibility analysis, ,:1. .statement of the assess~­

m~nt ot the agency of such issues1 and a statement 

of any changes made in the proposed rule as a result 

of such comments; 

(3) the response of the agency to any comments 

filed by the Chief Counsel for Advocacy of the Small 

Business Administration in response to the pro-­

post-d rule\ and d detailed statement of any change 

made to the proposed rule in tile final rnle as a result 

of the comments; 

U+) a description of and an estim,ite of the num­

ber o( small c•ntities to which the rule will apply or 

,m explanation of v,'1-'iy no such estirn<'lte is available; 

(,;)a description of the projected reporhng, 

rccordkecping and other comphancc requirements 

o( the rule, including an estimate of the classes of 

small PntitiPs which will be subject to the require­

ment and the tyµe of profrssional skills nen•ssary 

for preparation of the report or record; 

( 6) a description of the steps the agency has taken 

to minimize the significant economic impact on 

s1nail enlities consistent with the stated objectives 

of applicablf' statutes, including a statement of the 

factual, policy, and kgal reasons for selecting the 

aiternative adopted in the final rule and why t::ach 

one of the other significant alt('rnatives to the rule 

considered by the agency which affect the impact on 

srnail er1t.Hies was rejected; 

(() )1 for ct rovc•red dgency I as defined in section 

609(,1)(2), a dc>scription of the steps the agency has 

taken to minimize any additional cost of credit for 

sm,r1ll entities. 

(b) The .:igency shall make copies of the final reg­

ulatory flexibility analysis available to members of 

the public dlld shall publish in tl1P Federal Register 

such analysis or a summary thereof. 
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§ 605. Avoidance of duplicative or 
unnecessary analyses 

(a) Any Federal agency may perform the au,1lyses 

required by sections 602, 60_,, and 604 of this ti1 le• 

in conjunction with or as a part of any other agenda 

or analysis required by any other law if such other 

analysis satisfies the provisions of such St'ctions, 

(b) Sections 603 and 604 of this title shall not 

apply to any proposed or final rnle if the head of the 

agency certifies that the rule will not, if promulgat­

ed1 have a significant economic impact on a suU­
srnutial number o( small entities. If tlw bead ol lhe 

agency makes a certification under th.e prPceding 

sentence, the agency shall publish such certification 

in the Federal Register at the time ol publication 

of general notice of proposed rult>maki11g fur tlie 
rule or at tlw time of publkatlon of the final rule, 

along with a statement providing the factual b.1sis 
for such certification. The agency shall provide such 

certification and statement to the Chief Counsel for 

Advocacy of the Small Business !Hhninistrat:ion. 

(c) In order to avoid duplicative action, an agency 
may consider a series of closely reiat('d rules as one 

rule for the purposes of sections 602, 60 l, 6oLf and 

610 of this title. 

§ 606. Effect on other law 
The requirements of secrious 603 and 601} of this 

title do not alter in any manner standards otherwise 
applicable by law to agency action. 

§ 607. Preparation of analyses 
In complying with the provisions of s~(·lions 603 

and 604 of this title, an agency may provide either a 
quantifiahle or numerical description of the effects 

of a proposed rule or alternatives to the proµosed 

rule, or morf> general descriptivr- statenwuts H 
quantification is not practicable or reliable. 

§ 608. Procedure for waiver or 
delay of completion 

(,1) An agency head may waive or delay the com­
pletion of some or all of the requirements of secrion 

603 of this title by publishing in the Federal Reg­

ister, not laterthan the date of publication of the 

Report on the Regulatory Flexibility Act 

final rult\ a written finding,, with n)asons therefor) 

that the final rule is being promulgated in response 
to an emergency thJt makes compliance or timely 

compliance witl \ the provisions of section 60 3 of this 
tith_, ilnpracticable. 

(b) Exeept as provided in s<,ction 605(b), an 

agency head may not waive the requirements of 

section 604 of 1his title.An agency head may delay 

tile completion of the requirements of section 6o/, of 
this titll' for a period of not more than one hundred 

and eighty days after the date of publication in the 

Federal Register of a tinal rule by publishing in the 

Federal Register, not later than such date of publi­

f'ation, a wrHtf'n finding, with r~asons therefor 1 that 

the final rule is being prornu!gated in response to an 

emergency thar makes timely compliance with the 

provisions of section 60/t of this title impracticable, 

H the agency has nol prepared a final regulatory 

analysis pursuant to section 60/,1,- of this title within 

one hundred and eighty days from rhe date of pub­

iication of the final rule, such rule shall lapse and 

have no effect Snell rnle shall not be repromulgated 

until a final regulatory flexibility analysis has been 

completed by the agency. 

§ 609. Procedures for gathering 
comments 

(a) When any rule is promulgated which will have 

J. significant economic impact on a substantial num­

ber of small entities, the head of the agency pro­

mulgating the rule or the oftkial of the agency with 
statutory responsibillty for the promulgation of tlH' 

rule shall assure that srnaU entities h;we been given 
an opportunity to participate in the rulemaking for 
the rule through the reasonable use of techniques 

such as--

{1) the inclusion tn an advance notice of propost)d 

rulemaldng 1 if issued} of a statement that tlle pro­
posed rule may have .l significant" economic effort on 

a substantial number of small entities: 

( 2) tht> publication of gerwral notice of propose>d 

rulcmaking in publications likely to be obtained by 

small entities; 

(,) the ditN't notification of interested smail 

eniitiPs; 
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(4) the conduct of open conferences or pub 

lie hearings concerning the rule for small entities 
induding soliciting and receiving cotrnnents. over 
computer networks; and 

(5) the adoption or modification of agency pro·· 

cedural rules to reduce the cost or complexity of 

parrkipation in the rulemaking by small entities. 

(b) Prior to publication of an initial regulatory 

flexibility analysis which a covered agpncy is re­

quired to conduct by this chapt<'r-

( t) a covered agency shall notify the Chief Counsel 

for Advocacy of the Small Business Administration 

and provide the Chief Counsel with information on 

tlw potential impacts of the proposed rule on small 

entities and the type of small entities that might be 

Mfected; 

( 2) not laterthan 15 days after the date of receipt 

of rhe materials described in paragraph (1), th,· Chief 

Counsel shall identify individuals represmtative of 

affc<:ted small entities for the purpose of obtaining 

advice and recomn1endations from those individuals 
about the potential impacts of the proposed rnh'; 

(3) the agency shall convene a review panel for 
such rule consisting wholly of full tirn,, Federal 

employees of the office within the agency rospons\·· 

ble for carrying out the proposed rule, the Office o! 
Information and Regulatory Affairs within the Of fie(~ 
of Management and Budget) and the Chief Counsel; 

(A) the panel shall review any material the agency 

has prepared in connection with this chapter, in­

cluding any draft proposed rule, collect advice and 
recommendations of each individual small ,•mily 

reµrcscntativc identified by tlte agency dfter con­
sultation with the Chll'f Counsel, on issues n::•lated to 

suhsections 603(b), paragraphs (3), (4) and (5) and 

603(c); 

(•;) not later than 60 days airer the date" cov­

ered agency convenes a n'vi2w panel pursuilnt to 

paragraph (3) 1 the rPview panel shall report on the 
comments of the smaH entity representatives and its 
findings as to issues related to subsections 603(b ), 
paragraphs (3), (4) and (5) and 60"J(c), provided 
that such report shall be made public as part of the 

rulemaking record; and 

( 6) w!wre appropriate, the agency sh.ill modify 

tile proposed rule, the initial regulatory flexibility 

54 

analysis or the derision on whether an initial regn·­
latory flexibility analysis is required. 

( c) /\n agency may in its discrPtion apply subsec­

tion (b) to ruh's that the agency intends to certify 

undersubsection 605(b), but the agency believes 

may have a greater than de minimis impact on a 
suhstanrial number of small entities. 

(d) For purposes of this section, the term "cov­
<..)red agency)) means 

(J) the Environmental Protection Agency, 

(2) the Consum12r Financial Protection Bureau of 
the Federal Reserve Syste1n 1 and 

(3) the Occupational Safety and Health /\dminis·· 

tration of thP Departmmt of Labor. 

(e) The Chief Counsel for Advocacy 1 in consul­

tation with the individuals identified in subsection 

(b)(2), and with the Administrator of the Office of 

Information and Hegul~tory Affairs within the Officp 

of Management and Budget, may waive the require­

ments of subsections (b)(3), (b)(4), and (b)('i) by 

including in the ruJemaking record a written find­
ing1 vvlth reasons therefor, that those requirements 

would not advance the effective participation of 

small entities in the rulernaking process. For pur­

poses of this subsection 1 the factors. to be consiJered 

in m.1king such a finding are as fo11ows: 

(1) In dew loping a proposed rule, the extent to 

which the covered agency consulted with individuals 

represPntative of affected small entities with respect 
to the pc>knlial impacts of the rnlc and took such 

conct:rns into consideration. 

(2) Special circumstances requiring prompt issu­
ance of th1.' rule, 

(3) Whether the requiremmts of subsection (b) 

v,mul<l provide the individuals itlentified in subsec­
tion (h )(2.) vvith t1 competitive advantage relative to 
other small entities, 

§ 610. Periodic review of rules 
(a) Within one hundred and eighty days after 

the effective dat(l of this chapter, each agency shall 

publish in the Federal Hegi,rcr a plan for the periodic 

n~view of the rules issued by the agency which have 
or will have d significant economic impact upon a 
substantial number of smaJI entities. Such plan may 
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he amended by the agency at any time by publishing 

the revision in the Federal Register. The pnrpos~~ of 

the review shall be to deterrnint> whether such rult:-s 

should be continued without change, or should be 

amended or rescindcd 1 consistent with the stated 
objectives of applicable statutcs 1 to minimize any 

significant economic impact of the rnlt>s upon a 

substantial number of such small entiti,•s. The plan 

shall provide for the review of all such agency rules 

existing on the effective dare of this chapter with .. 

in ten years of that date and for the review of such 

rules adopted after the effective dare of this chapter 

\.vithin ten years of the publication of sucl1 rulf's as 

the final rule. lt the head of the agency determines 

that completion of the review of existing rules is not 

feasible by the established date, he shall so ccrtHy 

in a statement publis!wd in the Federal Register and 

may extend the completion date by one year at J 

time for a total of not more than five years. 

(b) In reviewing rules to minimize any significant 

economic impact of the rule on a substantial num­

ber of small entities in a manner consistent. with the 

stated objectives of applicable statutes, the agency 

shall consider the following factors-

( 1) the continued need for the rule; 

(2) the nature of complaints or comments re­

ceived concerning the rule from the public; 

(3) the complexity ol the rule; 

V+l the extent to which the rule overlaps, dup!i-­

cates or conflicts with other Federal rult>s, and 1 to 

the extent feasible, with State and local governnwn­

tal rules; and 

(S) the length of tirne since- the rule ha::, bC'C'n 

evaluated or the degree to which technology, eco-" 

nomic conditions, or other factors havt> dianged to 

the area affected by the rule. 

(c) Each year, each agency shall publish in the 

Federal Register a list of the rules which have a sig·­

nificant eronomic impact on a substantial numbPr 

of small entities, which are to be reviewed pursuant 

to this section during the succeeding twelve rnonthK 

The list shall indmk a brief description of each rule 

and the need for and legal basis of such rule and 

shall invite publiC' comment upon the rule. 

Report on the Regulatory Flexibility Act 

§ 611. Judicial review 

(al 
(1) For any rule subject to this chapter, a small 

entity that is adversely affected or aggrieved by final 

agency action is entitled to judicial review of agency 

compliance with the requirements of sections 6011 

6o4, MS(i>), 6o8(hl, and 610 in accordance with 

chapter 7. Agency compliance with sections 607 and 

609(a) shall be judicially reviewable in connection 

with Judicictl review of section 60/+-

(2) Each rnurt having jurisdiction to review such 

rule for compliance with section 5531 or undn any 

othl'r provision of law, shall have jurisdiction to re-­

view dBY claims of noncompliance with sections 601 1 

6oi+, 605(b) 1 6U8(b); and 610 in accordance with 

chapter 7. Agency compliance with sections C,07 and 

609(a) shall be judicially reviewable in connection 

with judicial review of section 601~. 

(3) (AJ A small PHtitymay seek such review 

during the µerioci beginning on the date of final 

agency uction ;::ind ending one year later1 except that 

where a provision of law requires that an action 

challenging i1 fin;;il agency action be commenced 

before the expiration of one year, such lesser period 

shall apply to an action for judicial review under this 

section. 

(B) ln the case where an agency delays the issu .. 

ance of a iinal regulatory flexibility analysis pursu .. 

aut to section 6o8(b) of this chapter, an action for 

judicial review under this section shall be filed not 

laterthan-

(i) one yea, aftntlw date the analysis is made 

available to the public, or 

(ii) vvhere a provision of law requires that an ;:ic­

tion challenging a final agency regulation be com­

men-ct'd b(lfore the expiration of the 1-year period 1 

the number of days specified in such provision of 

law th,1t is aftn the <late tlw analysis is made avail­
Jblc to the public. 

{14') In granting any relief in an action under thls 

section, the court shall order the agency to take 

corrcrtivt:.' action consistent with this chapter and 

chapter 7, includlng, but not limited to 

(A) ffma1uHng the rule to the agrncy1 and 
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(B) deferring the enforcement of the rule against 

small entities unless the court finds that continued 
enforcement of the rule is in tlle public interest 

(5) Nothing in this subsection shall be construPd 
to limit the authority of any court to stay the effec­
tive date of any rule or provision thereof under any 

other provision of law or to grant any otlwr r<'liPf in 
addition to the requirements of this section. 

(b) In an action for the judkial review of a rule, 
the regulatory flexibility analysis for such rufo 1 

including an analysis prepared or corrected pursu,. 

ant to paragraph (a)(!,), shall constilllk part of the 

entire record of ag-ency action in connection with 
such review. 

(c) Compliance or noncompliance by an agency 

with the provisions of this chapter shall be subject to 
judicial review only in accordance with this secti011. 

(d) Nothing in thls section hars judicial review of any 

other impact statement or similar analysis required 
by any other law if judicial review of such statement 
or analysis is othe1wise permitted by law. 

§ 612. Reports and intervention 
rights 

(a) The Chief Counsel for Advocacy of Llu: S111nll 

Business Administration shall n10nitor agency com­
pliance with this chapter and shall report at h•ast 
annually thereon to the President and to the Com« 

mittees on tb? Judiciary and Srnall Business of tile 
Senate and llouse of Representatives. 

(b) The Chief Counsel for Advocacy of the Small 

Business Administration is authorized to appear as 
arnicus curiae in any action brought in a court of the 
United States to review a rule, In any such action, 
the Chief Counsel is authorized to present his or her 
view!; with respect to compliance with this chaptcr1 

the adequacy of the rulen1aking rceord with n2spect 

to small entities and the eff('Ct of the rule on small 
t)ntit.ies, 

(c) A court of the United States shall grant the 
application of the Chief Counsel for Advocacy of the 
Small Business Administration to appear in any such 

action for the purposes described in subsection (h ). 
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AppendixB 

Executive Order 13272: Proper Consideration 
of Small Entities in Agency Rulemaking 

Executive Order of August 13, 2002 
By the authority vested in me as President by the 

Constitution and the laws of the United States of 
A.mPrica) it is hereby ordered as follows: 2 

Section L General Requirements. Each ;1gcncy 

shall establish procedures and policies to promote 
compliance with the Regulatory Flexibility Act, as 

antended ('.J U.S.C 601 ('t seq.) {the '(Act 11
). ;~g\~ncies 

shall thoroughly review draft rules to assess and 

take appropriate account of the potential impact 011 

small busiiwsses, srnall governmental Jurisdictions, 

and small organizations, as provided by the i\ct. The 

Chief Counsel for i\dvocacy of the Small Business 

Administration (Advocacy) shall remain avail,,ble to 

advise agencies in perfonning that rPview consistent 

with the provisions of th12 i\ct 

Sec, 2. Responsibilities of Advocacy. Consistent with 

the requirements of the Act, other applicable law, 

and Executive Order12866 of September 30, 199 ,, as 
amended, Advocacy: 

(a) shall notify agency heads from time to time of 

the requirements of the Act1 including by issuing 
notifications with respect to th0 basic requiremC'nts 
of thC' Act within 90 days of the date of this order; 

(b) shall provide training to agc•ncies on compliance 

with the ACti and 

(c) may provide comment 011 drc1ft rules to the 

agency tha1 has proposed or intends to propose• the 

rules and to the Office of Information and Regula--

tory Affairs of the Office of Management and Budget 

(O!Ri\). 

Sec. 3. Responsihilities of Federal Agencies. Consis­

tent with the requirements of the Act and applicable 

law, agencies shall: 

(a) Within 180 days of the date of this order, issue 

written procedures and policies, consistent with the 

Act, to ensure that the potential impacts of agencies 1 

draft rules on small businesses, small governmental 

jurisdictions, and small organizations are properly 

considered during the rulemaking process. flgency 

heads shall submit, no later than 90 di!ys from tile 

dote of this order1 their written procedures and pol­

icies to Advocacy for comment Prior to issuing final 

procedures ,md policies, agencies shall consider any 

such comments received within 60 days from the 

dal:t.~ of the submission of the agencies 1 procedures 

and policies to Advocacy. Except to the extent oth­

t•rnrise specifically provided by statute or Executive 

Order, agem'iPs shall rrldke the final pron~dures and 

policies available to the public through the Internet 

or other easily accessible means; 

(b) Notity Advocacy of any draft rules that may 
have a significant economic impact on J substantial 

IH.nnber of small entities under the Act Such noti·· 
fic{1tions shall be made (i) wlwn tht> agency submits 

a draft rule to OIRA under Executive Order 12866 

if th;it order requires such subrnission, or (ii) lf no 

suhmission to OlHA is so required, at a reasonable 

time prior to publication of the rule by the agency; 

and 

2 t;·; FR 531+6 l \VW\A,1fednu/n:9i,·ter yov/c/oc1,rm'/1/:>/ .W0)/08/16/02-_'.1LJ'>1>/propet-ron\tdr~orbn of- smol!-enti! ies -in- uqf'n~ 
fy-raiemnbnq 
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(c) Give every appropriate consideration tO any 

comments provided by Advocacy regarding a druft 

rule, Consistent with applicable law aud appropriat,• 

protection of executive deliberations and legal priv­

ileges1 an agency shall include, in any explanation or 

discussion accompanying publication in the Federal 

Register of a final rule, the agenris response to any 

'written comments submitted by Advocacy on the 
proposed rule that preceded the final rule; rrovided 1 

however, that such .inclusion is not n•quircd if the 

head of the agency certifies that the public imerest 

is not served thereby, 

Agencies and Advocacy may 1 to the extent permitted 

by Jaw, engage in an exchange of data and research, 

as appropriate, to foster the purposes of the Act 

Sec, 1 •. Dc-finitions. Terms defined in srction 601 

of title 5, United States Code, including the term 
11 agency/ shall have the same meaning in this 
order. 

Sec, 5, Preservation of Authority, Nothing in this 

ordn shall be construed to impair or aff<,ct the 
authority of the Administrator of the Small Busi­

ness Administration to supervise the Small Business 

Atlministratton as provided in the first sentt•nce of 

seclion 2(b)(1) of Public Law 85-095,6 (15 lLS,C. 
6,3(b)(l)), 

Sec. 6, Reporting, For the purpose of promoting 

compliance with this order1 Advocacy shall submit 

a report not less than annually to the Director of the 

Office of Management <1nd Budget on the extent ot 
compliance with this order hy agencies. 

Src. 7. Confidentiality. Consistenrwith existing law 1 

Advocacy may publicly disclose information that it 

receives from the agencies in the course of carrying 
out this order only to the exlent th;it such inforrna" 

lion already has been lawfully and publicly ctisdosed 

by OIRA or the relevant rulemaking agency, 

Sec 8. Judicial Review. This order is intendt>d only 

to improve the internal management of the Feder­

al Government This order is not intended to, and 

does 1101 1 creah1 any right or 1Jerwfit1 substanrive or 
procedural) enforceable at lavv or equity, against rhe 

58 

Otlite-d Statcs 1 its departments, agencies, or oth,· 

er t•ntities, its officers or employees1 or any other 

person, 

George \V. Bush 

THE WHITE HotiSE, 

August u, 2002. 

Filed 08-15-02; 8:45 aml 
[FR Doc, 02-21056 

Billing code 3195-01-P 
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AppendixC 

Executive Order 13771: Reducing Regulation 
and Controlling Regulatory Costs 

Executive Order of January 30, 2017 
lly the authority vest,,d in me as Presiden1 by the 

Constitution and the laws of the United States of 
Arnerka, including the Budget and Accounting Act 

of 1921) as amended (31 U.S,C 1101 et .seq.), se-cthm 

1105 of title 11, Unit.Pd Statt's Code1 and section 301 

of tHle 3) United States Cod<\ it is hereby ordered as 

follows: 1 

Section L Purpose. lt is the policy of th(• executive 

branch to be prudent and financially responsible 

in the expenditure of funds 1 from both public and 

private sources. In addition to the management of 

the direct expenditure of taxpayer dollars through 
the budgeting process, it is essential to m.anage the 

costs associated with the governmental imposition 
of private expenditures required to comply with 
Federal regulations_ Toward lhat end 1 it is important 

that for every one new regulation issued, at least 

two prior regulations be identified for elimination, 
and that the cost of planned regulations be pru .. 

dently managed and C'ontrnllcd through a budgeting 

procrss_ 

Sec. 7.. Regulatory Cap for Fiscal Ycar2017. (a) 
Unless prohibitPd by law, whrnever an ex!.-'cutivP 
department or agency {agency) public!y proposes 

for notkt~ and comment or otherwise promulgates a 
new regulation, it shall identity at lC'ast two existing 

regulations to be repealed. 

(b) For fiscal year 2017, which is in progress, the 
heads of all agencies are directed that tlw total 

incre1neotal cost of al! new regularicms 1 including 

repealed regulations, to be finalized this year shall 

be no greater than zero) unless otherwise n~quired 

Report on the Regulatory Flexibility Act 

by law or consistent with advice provided in writing 

by the Director of the Office of Management and 

Budget (Director). 

(c) In furtherance of tlw requirement of subsec­

tion (a) ot this scttion 1 any new incremental costs 
associated with new regulalions shall 1 to the ex­

tent permittt'd by law, be offset by the elimination 

of existing costs associdtcd with at Jeast two prior 

r<'gulations. Any agency eliminating t~xisting costs 

associated with prior regulations under this subsec­
tion shall Jo so in Jccordance with the Administra­

tive Procedure Act and other applicahle law, 

td) The Director shall provide the heads of agencies 

with guidance on the implementation of this section. 

Such guidance shall address, among other things) 

proc0sses for sta11dardi1.ing the 1neasurement a11d 

estimation of regulatory costs; standards for deter­

mining what qualifies as new and offsetting regula­

lions; sLimdards for dett'nninine the cos ls of exist­

ing n:gulaticms that ;-1re considered for elimination; 

processes for accounting for costs in dHferent fiscal 

years; methods to ovcrset' the issuance of rules with 

costs offset by savings at different times or different 
agencies; and emergencies and other circumstanres 

that might justify individual waiwrs o( the require­
ments of this section. The Director shall consider 
phasing iu and updating these requirements, 

Sec. 3. Annual Hegularory Co'Jt Submis~ions to the q{fice 

of Manaqement and Budget (a) Beginning with the 
Regulatory Plans (required under Executive Order 

12866 of SeptPmber 30 1 1993 1 as amended, or any 
suct'essor order) for fiscal year 2018 1 and for each 

fiscal year thereafter I the head of each agency shall 

FY2018 59 
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identify) for each regulation that \ncreases incre­
mental cost, the offsetting regulations described in 

section 2(c) of this order, and provide the agency's 

best approximation of the total costs or savings 

associated with each new regulation or repl'aled 

regulation. 

(b) Each regulation approved by the Din•ctor during 

the Presidential lmdgct process shall be in<'lrnlPd 

in the Unified Regulatory Agenda required under Ex­

ecutive Order 12866 1 as Jmended 1 or any successor 
ordeL 

( c) Unless otherwise required by law, no regulation 

shall be issued by an agency if it was not included 

on the most recent vrrsion or update- of the pub­

lished Unified Regulatory Agenda as rcquirPd under 

Executive Order 12866 1 as arnended 1 or any succes­

sor order, unless the issuance of such regulation was 

approved in advance in writing hy the Director. 

(d) During the Presidential budget process, the Di­
rector shali identify to agencies a total amount of in­

cremental costs that will be allowed for each agency 

in issuing new regulations and rept'rtling regulations 

for the next fiscal year. No regulations exceeding 

the agency's total incremental cost allowance ',\rill 

be permitted in that fiscal year, unless required by 
law or ;,1pproved in writing by the Dire\tor. Tlw totdl 

incremental cost allowance may allow an increase or 

require a reduction in total regulatory cost. 

(e) The Director shall provide the licads of a~:,e11cies 
with guidance on the implemt!ntation o( the re­
quirements in this S(~ction. 

Sec. 4. Definition. For purposes of this ord{'r the 
term ((regulation)) or '{rule)) means an agrncy state­

rnent of general or particular applic.:ibHity and future 

t>ffect desigm•d to implement, interpret, or prescribe 

60 

law or policy or to describe tlw prort.""dure or practice 

requirements of an agency I but does not include: 

(a) regulations issued with respPct to a military, 

national s~~curity, or foreign affairs function of the 
UnHed States; 

(b) regulations related to agency organization, 

managPm€nl1 or personnel; or 

(c) any other category of regulations exempted by 

the Director. 

Sec. J. General Provisions, (a) Nothing in this order 

shall br- construed to impair or otherwise affect: 

(i) the ,mthority granted by law to an executive 

dt>partment or Jgcncy, or the head thereof; or 

(ii) the functions of the Director relating to bud­

getary 1 administrative) or legislative proposals, 

(h) This order shali be implt>mented consistent with 

applicable law and subject to the availability of ap­

propriations. 

(c) This order is not intended to, and does not, ere·· 

ate any right or benefit, substantive or procedural 1 

enforceable at law or in <'quity by any party against 

the United States, its departments) agencies, or en­

tities1 its officers 1 Pmployees, or agt•nts 1 or any oiher 

person. 

Donald J. Trump 

l'IIE WH!TE IIOUSE, 

January JO, 1017. 

Filed 2-2-17i 11:15 am} 
{FR Doc 2017··02/.-')1 

FY2018 Report on the Regulatory Flexibility Act 
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Executive Order 13777: Enforcing the 
Regulatory Reform Agenda 

Executive Order of February 24, 2017 
By the authority vested in me as President by the 
Constitution and the laws of the United States of 

America 1 and in order to lovver regulatory hur­

dcns on the American people by implementing and 

enforcing regulatory reform, iris hereby ordered as 
follows:" 

Sectton 1. Policy. U is the policy of the United St;:il(1s 

to alleviate unnecessary regulatory burdens placed 

on the American people. 

SE>c. 2. Rt~gulatory Reform Officers. (a) \iVithin 60 

days of the date of this order, the head of each 

agency 1 except the heads of agencies receiving 

waivers under section 5 of this order 1 shall <lesign.:itc 

an agency official as its Regulatory Reform Otficer 

(RHO). Each RRO shall oversee the implementa~ 

tion of regulatory reform initiatives and policies to 

ensure that agencies effectively carry out regulatory 

rcforms 1 consistent with <1pplicabh·) law. These ini­
tiatives and policies include: 

(i) Executive Order 13771 of January 30, 7.017 
(Reducing Regulation and Controlling Regui~tory 
Costs), regarding offsetting: the number and cost 

of new regulations; 

(ii) Executive Onkr 12866 of September JO, l993 

(Regulatory Planning and Review), a.s cirnPnclt>d, 
regarding n"gulatory planning and review; 

(iii) section 6 of Executive Order 1:)563 of )dnuary 
18, 2011 (Improving Hegul.itiou aud Regulatory 

Review) 1 regarding retrospective revi-ev.-·; and 

(iv) the termination, consistent with applic'ablr 

law, of programs and activities that derive from 

or implement Executive Orders 1 guidance docu­

ments1 policy memoranda, rule interpretations, 

and similar documents, or relevant ponioos 

thereof, that have been rescinded. 

Report on the Regulatory Flexibility Act 

(b) Each agency llRO shall pt'riodically report to 

the agency head and regularly consult with agency 

leadersllip, 

Sec. 3. Regulatory Reform Task Forces. (a) Each 
agency shall ,,stablish a Regulatory Reform Task 

Force composed of: 

(0 the agew.:y RRO; 

(ii) tlw agency Regulatory Policy Officer dcsig-­
nated under section 6(a)(2) of F,xccutive Order 

12866; 

(iii) a representative from the agency's central 

policy office or equivalent central office; and 

(iv) for agencies listed in section 901(b)(1) of title 

31) United States Code, at least three addition-

al senior agency officials as determined by the 

agP1 icy head. 

(h) Unless otherwise designated by the agency head, 

the agency RRO shall chair the agency's Regulatory 

Reform Task Force, 

(r) Each mtity staffed hy officials of multiple 

agcncil•s 1 such as the Chief Acquisition Officers 

Council, shalt form;, joint Regulatory Reform Task 
force romposed of at lPctst one official described in 

subserti011 (a) oftllis section fr01n each constitu­

ent agency's Rrgulatory Reform Task Force. Joint 
Regulatory Reform Task Forces shall implement this 

order in coordination with the Regulatory Reform 

'Task Forces of their 1nember.s 1 respective agencies. 

(d) Each Regnlatory Reform Task Force shall eval­

uate t~xisting regulations (as defined in section 4 of 

F:xecntive Order l377t) ~nd make reco:nunendations 
to the agency head regarding Lheir repeal, replace­

ment, or modification, consistent with appllcable 

FY 2018 61 
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law. At a minimum, each Regulatory Rfforrn Task 

Force shall attempt to identify regulations that: 

(l) eliminate johs1 or inhihit .lob creation; 

(ii) .are outdated 1 unneces:sary) or ineffective; 

(iii) impose costs th;it exceed benefits; 

(iv) create a serious inconsistency or othenvise 

interfere with regulatory reform initiatives and 

policies; 

(v) ,;:ire inconsistent vvith the requfrernents of sec­
tion '.)15 of the Treasury and General Government 

Appropriations Act, 2001 (4/+ U.S.C. 3516 nore), or 

the guidance issued pursuant to that provision, 

in particular those regulations that rely in whole 

or in part on data 1 information, or methods that 

are not publicly available or that are insufficiently 

trnnsparent to meet the standard for reproduc­

ibility; or 

(vi) derive from or irnplemmt Executive Orders or 

other Presidential directives that have been sub-· 

sequently rescinded or substantially modified. 

(c) In performing the evaluation described in sub·· 

section (d) of this section, each Regulatory Reform 

Task Force shall seek input and other assistance1 as 

permitted by law, from entities significantly affected 

by Federal regulations, including State, loc<1l, and 

tribal governments, small bHsin1.•sst!s1 consmner~: 1 

non-governmental organizations, and trade associ-· 

ations. 

(f) When implementing the regulatory offsets 

required by Executive Order 13771, each agency 
head should prioritize, to the cxteHt pC'rmitti~d by 
law) those n:.gulations that the agency's Rt'gulatory 

Reform Task l'orce has identified as being outdat('d, 
unnecessary, or ineffective pursuant to subsPction 
(d)(ii) of this section. 

(g) Vlithin 90 days of the date of this orderi and on a 

schedule determined by the agency head thereafter, 

each Regulatory Reform Task Forre shall provide 

a report to the agency head detailing the agtincy' s 

progress toward the following goals: 

62 

(i) improving irn.plementJtion of regulatory re­

form initiatives and policies pursuant to section 2 

of this order; and 

(1i) identifying regulations for repeal, replace­

ment, or modification. 

Sec.,,. Accountability. Consistent with the policy set 

forth in section 1 of this orderj each agency should 

measnr1..• its prog:res~ in performing the tasks out~ 

lirn~d ln section 3 of this ordeL 

(a) Agmcies listed in section 901(b)(l) of title 31, 

United States Code) shall incorporate in their annual 

µnformanre plans (requ.ired under the Government 

Performance and Rc•sults Act, as Jmended (see 31 

U.S.C. 1115(b))), performance indicators that mea­

sure progress toward the two goals listed in section 

3(g) of this order. Within 60 days of the date of this 

order, th,• Director of the Office of Management and 

Budget (Director) shall issue guidance regarding the 

implentenu1ti011 of this subsection. Such guidance 

may also addrP-ss how agencies not otherwise cov­

ered under this subsection should be held account-­

able for cornplidnce with this order. 

(b) The head of each agency shall consider the 

progress toward the two goals listed in S<)ction 3(g) 

of this order in assesslng the performance of the 
Rt•gulatory RPform Task 1:orce and) to the J?xte-nt 
permitted by l.iw, those individuals responsible for 

developing and issuing agency regulations. 

Sec. 5. Waiver. Upon the rcq11,0 st of an agency head, 

tlie Director may waive con1plianct' wilh this order 

if the Director determines that the agency generally 
issues v('ry few or no regulatJons (as <lefined in sec­

tion I+- of Executive Order 13771). The Director may 

revoke a waiver at any time. The Director shall pub-
1ish1 at ieast onn, every 5 months, a list of agencies 
with current waivers. 

Sec, 6. General Provi~ions, (a) Nothing in this order 

sh;iH be constn!f'd to impair or otherwise affect: 

(i) the authority granted by law to an executive 

department or agency, or the head thereof; or 

(ii) the fumtions of tho Director relating to bud-­

geta1y, administrarive 1 or legislative proposals. 

(b) This order shall he implemented consistent with 

applicable law and subject to the availability of ap·­
propriations. 

FY 2018 Report on the Regulatory Flexibility Act 
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(c) This ordPr is 11ot intended t(\ ~ltlJ does nut, create 

any right or benetit1 substantive or procedurnl, en -­

force-able at law or in equity by any party against the 

United States, its departments, agencies, or en ti-­

ties, its officers 1 employees 1 ur agc-nts 1 or <my other 

person. 

Donald J. Trump 

Tf IE WWTE HOUSE, 

February 21+, 2017. 

Filed 2-28-17; 11 :15 am 1 
[FR Doc. 2017-01,107 

Billing code 329',- F7-P 

Report on the Regulatory Flexibility Act FY2018 63 
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AppendixD 

RFA Training, Case Law, and SBREFA Panels 

Federal Agencies Trained in RFA Compliance, 2003-2018 

Executive Order 1_3272 directed the Office of Advocacy to provide training to federal agencies in RFA compliance. 
RFA training began in 2003, and since that time Advocacy has conducted training for 18 cabinet-level depart­
ments and agencies, 79 separate component a.gencies and offices within these departments, 23 independent 
agencies, and various special groups including r.:ongressiollal staff1 business organizations and trade associations. 
The following agencies have participm.etl in RFA training sincf' its inception in 2003. 

Cabinet Agencies 

Department of Agriculture 

Anirna! and Plant Health Inspection Service 
Agricultural Mr1rketing Service 

Forest Service 

Grain !nspeciion, Packers., and Stod,:y;irc!s 
Administration 

Livestock, Poultry, and Seed Program 
National Organic Progr~m 
Rural Utilities Service 

Office of Budg~•t and Program Analysis 
omce of the General Counsel 

Department of Commerce 

Bureau of Industry and Security 

National Oceanic and ;.\tmospheric t,d1nin!str;:1tion 

National Telecornrnunicotions and lnformation 

Administration 

Otfice of Manufacturing Services 

Patent and Trademark Office 

Department of Defen.se 

Defense Acquisition R€'gulatfons System 

Defense Logistics Agency 

Department of the A!r Force 

Department ot the Anny, Training and Doctrinp 

Comm.and 

U.S, Strategic Command 

Department of Education 

Office of Elementary and Secondary Education 

Office of Post-Secondary Education 

Office of Special Education and Rehabilitative 

Services 
Office of the General Coun<;el 

Department of Energy 

O(!partment of Health and Human Services 

Report on the Regulatory Flexibility Act 

Center for Disease Control Jnd Prevention 
Center for Medicare nnd Medicaid Services 

Center for Tobacco Products 

Food anrl Drug Administration 

!ndian Health Service 

Office of Policy 

Office of Regulations 

Oepartrnr,nt of Homeland Security 

Federal Emergency Management Agency 

Nationat Prob?ction and Programs Directorate 

Office of the Chief Procurenwnt Officer 

Office of the General Couns(-::! 
Office of Small and Disadvantaged Business 

UtilizJtion 

Transportation Security Adrn!nistratlon 

U.S. Citlrensh!p and Immigration Service 

U.S. CoJst Guard 

U.S. Custorns and Border Protection 

U.S. !rnmigration and Customs Enforcement 

Department of Housing and Urban Development 

Office of Community Plcmning and Development 

Offic~ of 1-air HOlising and Equal Opportunity 
Office of Manufactured Housing 

Office of Public and lndian ! lousing 

Department of the Interior 

I3txec1u of lndlan Affairs 

Bureau of Lmd Management 

FY2018 

Burei:lu of Ocean Energy Mandgement, Regulatio1i 

and Enforcement 

Fish ;:md Wildlife Service 

NationJl Park Service 

Office of Surface: Mining Rcdamation and 
Enforcement 

65 
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Department of Justice 

Bure.:iu of Alcohol, Tobilcro, and Firearms 

Drug Enforcement Adrninistratio11 

Federal Bureau of Prisons 

Departrn~nt of Labor 

Ernptoyee Benefits Security Administration 

fmptoyment and Training Administration 

Employment Standards Administr.:=ttion 

Mine Safety and He;;:ilth Administration 

Occupational Safety and Health Administration 

Office of Federal Contract Compliancz~ ProgrcHnS 

Department of State 

Ot~partment of Transportation 

Federal Aviation Administration 

F1::deral Hlghv,,,1ay Administration 

Federal Motor Carrier Safety Administration 

Federal Railroad Administration 

Federal Transit /\dmlnistratlon 

Mdritirne i\dmlnistraUon 

National Highway Traffic Safety Administration 

Independent Federal Agencies 

Access Board 

Consumer Financial Protection Bureau 

Consumer Product Safety Commission 

Comrnodity Futures Trad1'ng Commission 

Environmental Protection Agency 

Farm CreditAdrnin!strat!on 

Ft?deral CorrnnunicJtions Commission 

Federal Deposit Insurance Corporation 

Federal Election Commission 

redera! Energy Regulatory Commission 

Federal Housing Finance Agency 

federal Maritime Commission 

66 

Pipeline and Hozardous Materials Safety 

Administration 

Research and Special Prngrarns Administration 

Dep;:irtnH,'nt of the Treasury 

Akoho!, Tob;icco, Tax, Jnd Trade Bureau 
Bweau of Fiscal Services 

Financial Crimes Enforcement Network 

Financial Mandgemcnt Service 

Internal Revenue Service 

Offio: of the ComptrnUer of the Currency 

Office of the G1:::neral Counsel 

Surface Transportation Board 

DepartrrHmt ofVeterJns /1Jfairs 

National Cemetery Administration 

Office of the Director of NationJ! lnte!Ugcnce 

Office of Mrrnagement and Budget 

Office of Ft>dNa1 Procurernent Po!icy 

Sma!! Busine::;s Adrninistration 

Office of the Genera! Counsel 

Federal Reserve System 

Federai Tr,.;;de Commission 

GPnera! Services /i,drninistration / FAR Council 

National Aeronautics and Space Administration 
National Credit Union Administration 

NaLiona! Endowment for the Arts 

National Endowment for the Humanities 

Nuclr:ar Regulatory Con1!Ti!ssion 

Pension Benefit Guaranty Corporation 

Securities and Exchange Co1nmiss!on 

Trade and DPvelopment Age1Ky 

FY2018 Report on the Regulatory Flexibility Act 
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RFA-Related Case Law, FY 2018 
Courts across the country have decided vario~1s 
issues regarding the Regulatory flPxibility Act 

through litigation. This section notes pertinent 

cases in which the courts discussed the RFA. noth 

cases reach unique interpretations of the pruden­

tial standing requirt>menls of small e-ntitiPs lmdt1r 

the RFA. This sect ion does not reflect the Office of 
Advocacyis opinion ot the cases and is intended to 

provide the reader with information on wh,:it the 

courts have held regarding agency compliann• with 

the RFA in fl' 2018, 

Cal. Cattlemen's Ass'n v. United 
States Fish and Wildlife Service' 

California ranchers and farnwrs challenged the 
United States Fish and Wildlife Service's designa·­

tion of nearly 2 million deres as critical habitat for 
certain amphibian species. The plaintiffs allegE>ct 
that the agency vioiated th~ RFA by issuing propos<'d 
and final critical habitat designations under the En­

dangered Species !\ct without conducting sufficient 

regulatory flexibility analysis of the impact that the 

design<ltions will have on small busint'ss. Among 

other justiciability arguments, the agenry sought 

dismissal on the ground that plafrttiffs do not have 

prudential standing to sue-that is, the plaintiffs do 
not fall within the zone of inrerests that the Rf A is 

designed to protect. The agency argued that because 

the rulr merely requires consultation hNwecn fed­
eral agencies, the plaintiffs are not dirPcfry regulat­

ed; as surh, they do not fzill within tlw st;itutc's zone 
of interests. 

The court rejected the <lgency)s argument, distin­

guishing this matter frotn A.fid~T'ex Electric Coop­

erative Inc V. FERCl 77.) F.2d {27 (D.C. Cir. l985) 

(concluding that the scoµe of the llFA analysis 

requirements apply to impacts to Pntitles directly 

regulated by tho applicable rule), Here, the final rnle 

requires consultation between agt.~ncies a.bout the 
impact on the land use, and the t(ultimate impact of 

the consultation will be frlt by small entities like the 

plaintiffs. n The court concluded that the involve­

ment of muny federal agendcs does not "brcak[J the 
chain of RFAcausation)' and it would be contrary to 

the purpose of the RFA to rtllow an agency to escape 
regulatory flexibility analysis by 1'ordering a sister 

agency to implement the rule on its behalf.'' Because 

tlw court found lhat plaintiffs are the type of entities 

that the HFA was designed to protect, therourt de-­

nicd the agency1s motion to dismiss, Currently) this 

case is still open in the District Court for the District 

nf Columbia and there are motions for summary 

judgnwnt pending. 

U.S. Citrus Sci. Council v. United 
States Department of Agriwlture1 

In VS Citrus Sci, Counsel v, USL)II, plaintiffs chal­

leuged a rule allowing for the importation of lemons 

from Argentina, claiming RFA and other statuto ... 

ry violations, Deferniants requested that thr court 

reconsider its position that plaintiffs have stand­

ing under the RFA, arguing that plaintiffs are only 

indirectly regulated by the rule, Plaintiffs sought 

summary judgment under the lfFA arguing that the 

agency is assessment of the economic impacts of the 

rule v;as ~rbitraty and capricious. 

Fir st, the court found thar the RF J\ requires an 

agency to consider thr dfr•ct of an agency action to 
small entities only directly rPgulated by the final 

rule, Here, a rule lifting a ban on lemons from Ar­
gentina does not directly apply to small entities and 
no provision in the rule is being enforced against. 
small entities. Second 1 the court found that even if 
the plaintiffs h,id slandiug to sue under the RFA, the 

~gency1s n'guiatory flexibility analysis was not arhi·~ 
tr.)ry and caprici{ms. The court found that although 

the ag0ncy1s estimate of the vo]nme of lemnns 

imported as a result of the lift on the ban was lower 

than that of a representative of the Argentine Citrus 

Fedpr.ation1 the agency1s estimate uwas based on 
sound reasoning!) and not on irrational or arhitrnry 

actions of the agency . 

. -:\. US Citrue; Council v. USDA, 31) F S11pp Jd 88/. (I-: l) Co!, Fe/J ,1018) 
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SBREFA Panels Convened Through FY 2018 

Table D.1 SBREFA Panels Convened Through FY 2018 

Con1um1r Financial Prot•ction BuAau 

Arbitration Clauses 

lin:iitCertai• Pr1otlces for Pa,tlay, V<!hld• Tltl~. ,nd 
'Sir:nll.!1(\0~·n•, , , ' 

Home MortgJge Disdosun:: Act 

\?in tjf~ii!~\Ofc~rii~&fl~a~ion,~,q~,frtmant~ undef 
Re11ulation 1: , 

~,1ortgaee SNvicinc urider thf! Rea! Est;:ite Sett!emei~t 
Procedures /\ct {RESPA or Regulation X/ and Truth in 

lending Act (Tl LA or Regu\ation 2') 

fnt•&~ted' t,tortj:age !)is closures under th• Real Estate 
Stt\l•tnent P(PCt!:h;res ACt (R~SP,._ or Reeulation X) and 
Truth in lendin11 l\ct (rl~A or J!•C~l•tion Z) 

08/25/1€ 10/19/16 

10/7.0/.Fi 12/11/lS 

04/27/15 06(iS/lS 

02/27/H 04/24/1,1 

os1091n. 07/12/12 

04/09/12 06/11/12 

02/21/12 

05/2'1,'16 

. 0T/22/16 

08/29/14 

• 09/07/1]. 

09/H/12 

08/23/12 

Department of Labor, Occupational Safety and Htalth Admini1trati-on 

Process Safety Manag_enient Standard 

O~~up~tib~~!: ~p~~u,:e to !~!•ctious Di1e1ses in 
!"l-e,-lth.c•re ~n<:I Oth•r ij,teted WQri!:. S~ttingJ. 

Ocxupational Expo;;ure to Diacetyl and Food Flavorings 

Containing Diacetyl 

~cc"!p~ti_~nar~Pqsu<, to' Betyl,~Om 

Cranes and Derricks in Construdion 

O~C\l'p~tip~~I EXp~~~,_ta'H~xa\fi!:'ient Ch,r9mfym 

Occupational Exposure to Crystalline Silica 

E!flctric PowerGener~tion, Transrnlsslon 1 and 

Distribution 

Ergonomics Program Standard .• 

08/.15/18 

06/02/16 

10/14/14 

05/0'.,/09 

09/H/07 

08/Hl/06 

01/30/04 

10/70/03 

09/26/03 

0,1/01/03 

03/02/99 

10/lJ./18 

08/01/16 

12/n/H 

07/0)/09 

01/15/08 

10/17/06 

04/20/04 

12/19/03 

lJ./24/03 

06/30/03 

04/30/99 

08/07/15 

10/09/08 

10i04/04 

09/12/13 

11/28/01. 

06/15,'05 

1.1/23/99 

Rule published 

07/l9;17, Repealed 

undN Congrcss:onal 

Review Act 10/24/17 

. llflT/H 

]0/15/15 

oi/15/13 

01/Hil3 

08/09/10 

02/28/06 

03/25/lG 

04/11/14 

1lfl4/00 

68 FY 2018 Report on the Regulatory Flexibility Act 
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Table D.1 SBREFA Panels Convened Through FY 2018 

Safety and Health Program Rule 

\:-" \ 
,Tuti'er~ul◊st'S 

10;'20/98 12/19/98 

Environmental ProtutiOn A&:•ncy 

•firt•n~l•l R-ipon$ibility Req1'1n1ment~ for.Hard Rock 
~iniria , ·, ' · , 

Regulation of Trlchloroethykne for Vapor Degr£>ascrs 

under Section 6(ai of the Toxic Substances Contra! Act 

Reeul~lop of~-1,!~thylpyrrolido.n, 1nd Me!hyl•no 
Chloride in Palntand Coatina Remo~\ undtrSection 
ij(a) of tht t¢><ieS~b;tancts Control Act 

Risk Management Program Modernization 

Emis$iOn:Stal!do<d~ tor New eri<l Modlfied Sourco, in the 
OU..n.d N'1'ur~lGas Sedo( ' 

Federal Plan for Regu\,1ting Greenhouse Gas Emissions 

from Electric Generating Units 

. Grt•n~o•is.• Gu Em[ssion, Sta~dard~ for Medt\lm· •nd 
Hea¥y,Duty\lchi~los 

PCG {Polychlorlnated Bipheny!s) Use .~uthorirations 

Update Ru!e 

R'evio1" of /lo~ Sou<te P,,rformonce 5t•odari:i• and· 
Am~oorii•m; lo b,i .. ion Guid~lints for h\unklpol Solid 
~•tH•ndfitli . · 

National Emissions Standards for H<1zardous Air 

Pollutants (NESHAP): Brick dnd Structurai C!:uy Products 

and Clay Products 

.Lont Ti:"' Revision, to tho Lead and Copper Rulo 

Petro!ewn Refinery Sec.tor Risk and Technology Rflview 

and New Source Performance Standards 

Con\rolo!Air ~ollution !tom Motor Vehlclos: Tie, 3 Motor 
Vehitle €mission ~nd fool Stendard& 

Greenhousf' Gas Emis::.ions from Electric Uli!ity Stc1arii 

Generating Units 

Report on the Regulatory Flexibility Act 

08/24/!6. 

06/01/H; 

. 06/0lfl6 

11/04/15 

06/16/15 

10/22/U ·.· 

02/07/14 

12/05/13 

06/12/13 

08/14/12 

08/04/11 

.08/0~/ll 

06/09/11 

FY 2018 

09/'.?6/16 

02/19/16 

08/13/15 

01/lSjlS. 

04/07/14 

07/2.l/lS 

01/lb/14 

08/16/l3 

Rd e proposed 
iule vv/o comp, 

l,::,tion of S8REFA 

p.1nel report 

10/U/ll 

Rule proposed 

rule w/o romp­
(ction of SBREFA 

panel report 

01/19/17 

01/19/it 

03/14/}6 

09/18/15 

10/23/15 

01/U/l& 

G7/H/H, 
08/lT/lS . 

12/18/14 

06/30/14 

05/21/13. 

04/14/]3 

. Withdia"!n 
• ~2/3l/03 

Withdrawn· 

01/13/17 

06/3/li 

Withdrawn 
04/03/17 

. lll/2~/2016 

10/2b/lo 

12/01/15 

04/13/12 
01/08/14 
00/02/14 

69 
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Table D.1 SBREFA Panels Convened Through FY 2018 

Nalio~•I Enil,.10.n st,/idard.for H•p!tdo~. Aif 
f><>Uufao~{IIESHAP) Riak •nd r~chiiology Rtvie\11 for th~ •. 
Min•rat Wool •nd W~<>I tlb..,i&i.ss 1ndu,triss · 

Formaldehyde £missions from Pressed Wood Products 

Stor~~~.(~f' 'ReK;ut"t(?nS,R!!'fistori tO Address bischarg8$. 
from oeU_top~d Sjt~&, 

National Emission Standards for H,nJrdous Air 

Pollutants for Cos1!~ and Oil-fired Electric Utility Stearn 
Generating Units 

R•y!si011 of. No:,, S.ouroo Port,;,m11nci,St1nd~rds for Hew 
RMfd•otiel w~od H••t•n . . . 

Pesticides; Reconsideration of Exemptions for rnsect 

l~epetlents 

N&tlona,I €1:flissfon Standards for l~•ta'.dous. Air . . 
• Poltutent, fo:>: .tn.d.ustrtal, Com111ordal, •n<Hnstitution1I 
Boil•rs: "°'tl?i••nd Ar.•& source, 

Pesticides; Certific;:1.tion of Pestkide Applicators 

(Revisions) 

Puticictes;Agrkultu,.I Wort•r Prot!lction st,nderd 
Revillo~•; · ,', ' ' ' 

Rt:'"newablo Fuel Standards 2 

Toti! Coliform j,l?nitorin& 

Non·•Road Spark-Ignition Engines/Equipment 

"40bitf! .:sburC't'Air Jo~icS 

Federal Action Plan for Regionn! Nitrogen O:dde/Sulfur 

Dioxide (2005 C!ean Air interstate Ru\e) 

Stction.1.2il'etitiM (2005 Clo!o Air lnterslat,i Rule) 

Cooling Water Intake Structures Phast- Hl F;iCl!itieo: 

Nona,•d Oies.l Engln••- Tier IV· 

Lime Industry -Air Pollution 

Aqu~tk An)mal Prod~ction ln.dustry 

Construction and Dev-eloprnent Effluent Limitations 

Guidelines 

Honroad L~r~• Spiark l&nitior Engine~, Recreation L~nd 
Engine~,. ~•~te~'tt~n ~.a~ih•~•!.Tl~~I and_ Highw!)' 
Motorcyclt~ · · · 

70 

02/03/11 

12/06/10 

10/27/10 

Oa/Q4/10 

11/1(;/09 

01(/.2/09 

09/04/08 

09/64/08 .. 

07/W/08 

Oli31/08 

08/17/00 

09/07/05 

04/27/05 

04/27/05 

02/27/04 

!0/24/02 

01122:02 

Ol/2~/0l 

07/16/01 

05/03/01 

FY2018 

04/04/11 06/10/.U 

10/Mill 

03/02/11 05/03/ll 

· 10/26/11 0~/03/14 

Ol/15 110 

~/23/0~ 0§/Q,1/10 

11/03/08 08/24/15 

U/03/08 03/19/1'1 

09/0'.)/08 05/26/09 

01/31/08 • OT/14/10 

JO/lf/06 OS/18/07 

11/08/05 03/29/06 

06/7..7/05 08/24/05 

06/27/05 0S/24/05 

04/27/04 11/:M/M 

12/23/02 05/23/03 

03/25,02 12/20/02 

06/19/02 09/ll/02 

10/12/01 06/24/02 

07/HiOl 
10/05/01 
QB/U/02 

07/27/16 

Withdrown 
07/0fi/17 

02/16/12 

03/16/15 · 

: 03/21111 

01/04/17 

09/2&/15 

03/26/10 

10!08/08 

01/26/07 

04/28/06 

04/18/06 

06/15/06 

06/29/04 

01/05/04 

08/23/04 

Withdrawn 
(Mn6/04 

· 11/08/82 
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Table D.l SBREFA Panels Convened Through FY 2018 

Stage 2 Disinfectant Byproducts; Long fern, 1 Enhcmct.'d 
Surface Water Treatrnent 

Reinforcodf>f•>ti,:,; Composites 

ConcE.-ntrated /.\nima! Feedlots 

M•?l• Producb and M1chinery 

Lead Renovation and Remodeling Rule 

DiO!•i Fu11l's:utlurCoo:trol R1qui...,,,oots 

Recreational Marine Engines 

Ught Duty Vehk\~s/Ught Duty Trucks Emissions and 

Stdfui in Gas 

Fi1t•r Bac.,...,h R•cycling 

Long Term l Enhanced Surface Water Treatme-nt 

Radon ln Driokinc W1ter 

Section 126 Petitions 

f•d•~l l\Gllon Pion lor,Regional Nitrot,,n Oxide 
Feftu,Ctlot't~ .; ' , 

Ground Water 

, Underground Injection Control (UIC) Ctas, V Wells , 

Centralized Waste Treatment Effluent Guideline 

Storrnwater Phase ll 

Nonro11d Diese! Engines 

See Appendix G for abbreviations_ 

Report on the Regulatory Flexibility Act 

04/'2:J/OO 

0./06/00 

12/16/99 

1,/09i99 

11/)3;90 

U/12/'lll 

06/07i99 

03/30/99 

08/27/93 

08/21/'JS 

08/21/98 

07/09/98 

06/23/98 

04/10/93 

02/11/98 

11/06/97 

07/16/97 

0G/19/97 

06/06/97 

03/)5/97 

FV2018 

06/23/00 

06/02/00 

04/07/00 

03/03/00 

03,:03/00 

03/14/00 

os;;s;q9 

Ofi/04/99 

10/26/98 

10/19/98 

JQ/19/98 

09/18/98 

08/21/98 

08/21/98 

0S/09/98 

04/11/SEi 

01/23/98 

09/23M 

08/07/97 

05/23/97 

08111/03 01/04/06 

08/18i03 01/05/06 

08/02/01 04/21/03 

01/12;01 02/12103 

01/03/01 05/13/03 

01/10/06 04/22/08 

86/0J/00 01/18/01 

10/05/01 
11/08/02 

08/14/02 

06/22/00 Ol/n/01 

0S/13/99 02/10/00 

04/10/00 06/08/01 

04/10/00 01/14/02 

11/02/99 

09/30/98 05/25/99 

10/21/98 04/28/0(; 

05/10/00 11/08/00 

01/l9/98 12/0!/99 

09/10/03 
12/22/00 

01/13/99 

Ofi/25/98 , 08/14/00 

01/()9/98 12/08/99 

12/17/91 
, Wi(hdrawn 

08/18/99 

09/24/97 10123/98 
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AppendixE 

Sample of Letters to Agency Heads 
Advocacy sent 26 letters to the heads of frcleral agencies reflecting the input received at the Regional Regulatory 
Reform Ronndtables. A sample of these letters is reprndu('ed here, These letters are online on Advocacy)s web­

page: https://advocacy.sba.gov/regulatory-reform/regnlatory-rPfonn-follow··up. See Chapter 3 to learn more. 

72 

OFFICE OF ADVOCACY -e ~t o 
O,whcr -1. 2017 

Vl.\ !cl ITrROSlC CORRl·,PO'-:DI ~Cl. 

!'hi: Honornbk R. ,,\lnand-:r Acosta 
Sccrcutn 
l' .S. DL·Par1m~nt l)f t ,ahor 
1-'ranc('.'i l\:rkins Building 
200 Cnrn,titutiun A\cnllt\ NW 
Washingtun. f)(' '20210 

Cincinnati. Cadi,1. ~ind l)hi()'. I .e'\inel(•n. Kl.'.n!utk}: SL L)U\'>, 
:"-.fo;::,)uri: und U,,.;rLmd Park i..:.~msn,. /hh·n..:uc)- also im ill'\.! srn,il~ ht~in,'...:~c-. 1-, h1; ,:ou!d not 
uttt:nd thl' rmmdtahk's l\1 submit th,:ir cn111nwnL-; un ,\,hrn:,,c,\ ':'. \\t:l1sik, _'\<hoc,1c) \\,JulJ like 
10 infr•rm ,:.uu nfthc spccifi.;.' l'•,)!Kcrn::; ,md 
in thc~c rtO/fons, and commcrns \\t..' r,:,cci\cd our \\t.'h~ih: ;1:-; \\C h11pc the; ,'I-ill be ofheip 1n 
)011r agcrn.:) """ ynu cnmpl; ,~ ith th1' afr1rcmcntic1n,;,<l C:\Cnitf\c ,mkr;;.. 

\t1\nr:1e1 '-'J~ c•,1,1hli~hcd pm;u;Hn tn Pub L ,:;q -}(h tn 1q'r<',,:nt tlw, "'"~or ,rn,11 1 ,, 11111e~ h12fo1,c fnkt:l! 
,-\den( an h ;111 inJ-:p,•n(h.:nl \)lli-:,: "1lh,n 1h,: l' S Srn:11! Uthillc\~ ,\Jrn11w,trali;1n (SB,\\ 0,1 
,\dv,,,·.:in J(> riot t,L·,:,::;;,,111)\ r,;1l,::u \he: \1,::11·, ,1fth,:: SH1\ ,1r !he: ,\,imrn1~t1,l\wn nw 

FY 2018 Report on the Regulatory Flexibility Act 
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~ Concerns from Roundtablcs and ·website 

Ernp1ovcc Benefits Security Adn:1inistn.¼tion 

• Definition of the Term ·'Fiduciary"• Conn kt of Interest Rule· Retirement 
Investment Advice. 

Small business. owners anJ representatives expressed concerns about thi?- costs and 
hmdcns imposed by the new Fiduciary Rule and lhc rule's related exemptions. 

Emplovmct1t am! Training Administrntiou 

• H-2A Visa Pro~ram 

One small dairy business recommended that the dairy industry he allo"cd 10 utilize the 
H-2A visa program for temporary agricultural foreign \vorker.s. as this industry is 
struggling to obtain the nel'.~ssary w1.wkfbn:::,~ for thdr openuinn. Advocacy realizes that 
this \\·ould require a statui,Jry change. 

• ll-2H Visa Program 

Small businesses have commented on the imponarn:c of this prograrn to obtnin temporary 
non-ngricultural i()rcign \\Orkers for their seas(ina! businessc.s: and recomrncnd that the 
agency continue this program and approve any opportunities to increase the \\'Orker 
capacity under this program. Some small bu~incsscs dtc-U concern ,:,,,·iLh recent Executive 
Orders that hnvc spcciltcally turgctcd this program for reform und potential cuts. 

• Affirmative Action and No11tliscrimi11ation Obligations of Contractors and 
Subcontractors Re~arding lndi,i<luals with Disabilities 

Small business representatives v.·ere concerned with the papcr\\'ork costs and hiring goals 
1,,r individuals\\ ith disahilitic, for federal contractors. parlicularly in certain industries 
like- construrtion. 

• Federal raid Sick Lcal'c for Government CmHrador:< 

Sm:Jll businesses wnc (,,:Onccrncd abuut this final ruk thal requires parties that contract 
\Yith the Federal Government to provide their cmplo)C{','_,, v.,ith up to seven days of paid 
sick leave annually. Small husines~cs frum Ht~ cpnstrudion industry commcnttxl that thl~ 
rule is difficult to implement in their pn~jcct"•bascd ch~tractcr of their v,,ork: others have 
had a hard time im:orpornting the-ir current paid time off programs ~•ith the requirements 
ofthi::; rule. This rule has al:-;o hccn rrnb!emaiit fix cnnccssionaires and kase ho!Je-rs in 

Report on the Regulatory Flexibility Act FY 2018 73 
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74 

federal and military buildings: they cannot recover the co:--1s from the fCdcral government 
Advocacy has \Yrittcn a comment letter on this issw.·.2 

• Moratorium on Enforcement of Feder~! Contractor Requircnwnts Against 
Hospitals 

Small business representatives recommend that OFCCP c,tcnJ the moratorium on 
enfrwcement or federal contractor rcquircmcnls a gains! hospitals receiving TRICARE and 
other federal health care rcimburs~ment programs. Federal contractor status imposes 
affirmative action rccordk1;cping and reporting burdens on small hospitals. 

Office of Labor-Mam1gemrnt Shrndanls 

• Persuader Rule - Interpretation of the Advice E>:~mption in the 203(c) orthe Labor­
Nlanagcmcnt Rt"porting and Disclosure Act 

Small businesses were i.:onccrni.::d ahout thi~ final rule that expands tht' repi..lrtahlc activity 
1hat employers and their outside consultants file when they provide advice on uni()nizing 
and collccti,c bargaining. Small businesses hmc stated that this rule v.,)u!d have resulted 
in paperwork (:0sts and wnu!d have deterred thc,:,;c entities. front seeking kgal advice. ln 
June 2017. DOL published a proposed rule that propo,cs to rescind this final rule. 

Occnpalio11a! SaMv and Heal!!, Administmlinn (OSHA) 

• Communication Tower Safe!) 

Small husincss representatives from the communication wwcr construction ond 
maintenance industr)- would like OSHA to ad,,Jpt the new industry consensus standards 
for communication to\vcr safety, but arc conccml!d that OSl IA '.\ill cxct.::cd industry 
standards nnd pwmulgatc a rule that is unduly costly and burdensome. 

• Electronic Rccordkccping and Reporting 

Small bu,iucsscs rcpresentnlives have complained iilat OSHA is JW\\ r,,quiring the 
electronic submission of injury and illness data by certain husint!:sses an<l that OSHA is 
planning to make that data publicly (which they oppose because they say it can create a 
false impression nfthe safCty record at a company). Other sectors, such as automohilc 
dealers. have complained that they arc n.:quin:d to report lo OSHA J(x the first tirnc evt!n 
though their injury and illne'.-:.s rates continue to decline. 

2 
Comment Letter from Duryi DcPriesL Chief Coonse! for Advocacy and Janis C Reyes. A~:,;isl.ant ChicfCoun-sd, 

SBA ornce of t :.s. Dcptrtmtl!1 of Labor 6, :o !61, 
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• Ocrnpational F.xposurc to Beryllium 

Small businesses rcprc;:;c11ta1ivc'.'- i.;omplaincd that cunstrnction and shipyards. (except 
abrasive blasting) were not n,prcsmted in OSH;\·s SIJREFA panel on beryllium and 
slwuid not havt:: ht~cn included in OSHA ·s tinal bGryllium rule. They al.so ..:xprcsscd 
conct!rn that OSHA lacks suflicii:nt information about the hen.Ith risks from natura\lv .. 
occurring bcr)'llium in soiL stone. and other construct inn makrial::-.

1 
• 

• Occupational Exposure to Rcspirable Cry~tallinc Silica 

Small business rcprcscntmivcs pan!Cular!y in the foundry and construction industries -
have complained that OSl I;\ ·s ne\\ silica ruk· is not based on a d1.,.~monstration of 
signilicant risk and is no11cdrnicall::/ or cconomical!y H:asihk to compiy with. Small 
business representatives from the constructi1._•n industry also complained that Table 1 of 
the construction standard is not workahk in its current fl_mn and needs substan1 ia! 
revision 

• OSIIA ln~pection and Enforcement Policit'S 

Small business rcprcscnu1tivl..'s Cro1n both the manufacturing and C1._)1tstruction industries 
have complained that OSI I/\ 's inspection and enforcement policies are unduly rigid and 
unfoir. They recommended that OSI J;\ pr\widc greater llexibiiity @d focus more on 
cumplianu.~ assistance than fint..'s and ptnahk~s. 

• Severe Violator Enforc-r-mcnt Pro~r11m 

Small business rcprcscntatiws have complained that the rcnwval criteria lc,r OSHA·, 
Severe Violator Enfon..-e11H.:nt Program is unfair und mH.lo!y complicated, vd1id1 can result 
in l..'.ompanics b1..:ing unable hi be remov~d from the program despite abating hazards and 
improving their s.:il'cty and health programs. OthtTS complained about 0Si1/\"s 
increasing use ofcorporate-\\'idc Sl:ttlcmcnt agre~nwnts in cnf()rccmcnt actions. 

\\'line Safely and Hculth Administrnlioll I MSHA) 

• Examinations of \\forking Places in -~Vlctal anti ~Onnu:tal !\-lines 

Small business rcprcscnlath'CS have ,tatcd that t\!Sl IA ,houlJ amend the agcncy·s final 
rule on Fxaminmions or \Vorking Places in rvktal and Nonm,:tal rv1incs that was 

3 
Comment Lc1tcr from \fajm L Clark. l!L Acting Chief Colmsd for AJ-....0>2{1cy, and Bru-ce I:'.. Lundcgrcn, r\ssistam 

Chief('ounseL SB/\ Officl~ 1.)f Advoc,Ky to William Perry, Dirct.:t\")r. l1it\·cturate ofSto.ndr-mh and {!uidance. 
()c(;upatinnal Safoty and ! !cal th Administro.ti,HL t:.S, Dcpartnwnt \)f Labor 1 :l.upist 28, ·20 i 7), 
http;;· ':v., V\ v . s ba_ ~ \.W / ;~q w~q:_cy/0 -~ ~ ?.~- l? -c 9!.n m.!-;'.t~t~-q ~1~a~:J?l\)P.VSt:;_ch112:.::.J1p_,~~. ! q t}rt.\-~.0 Q(~S ur;,;-bcrv 11 i u 11 i-a, id­
b~r,· l.l i um-cn.t!J.QQl ltl ~ts 
4 Comment Letter fr1)m \\'insloY. Sargl'<mL !)hD, Chi..:r i.. '-ounsd fnr Advnt:ac:y, and Brue,: E. l.undegn:n, c\::-sistant 
Chief CNmscL SRA Ofticc (.)f .t\1..l•,:ocacy hi The! lonor;1b!c [)a, id ~dichac!s. i\s.c,istanr Sccrc1ary of Labor for 
Occupatiom1l Sofoty ;,ind l h;alth, t}.S_ Dcpanmcnt nf Laho1 l J, 20 l 0l), 
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76 

published in January IO I 7 to provide mine ,,pcrators "ith additi,,nal llcxibility in 
managing their safety and hc.nlth programs and reduce regulatory burdens while retaining 
adequate safoty pn1lcctions afforded ti) 1nin1..;rs, 

Wage and Honr Division CWHI)) 

• Application of the Executive, Administrative, Professional, Outside S,iles and 
Computrr Employees (EAi' f:xcmption) und,•r tht' Fair Labor Staudanl, Act 
(FLSA) 

Small businesses arc ronccrn"~d v.:lih a DOI final ru!e lhat increase~ lhe salary threshold 
under the EAP exemption 1(1 minimum \i.,.agc and ovcrtirrn: under the FLSA to S47.476 
st:Jting that this rule vvouid hav..:- added significant compliance costs and papcnvnrk 
burdens. In r~sponse tn a DOL Request f()r lnfr)f'mation. i\dvrn.:acy recommended that 
DOI, adc,pt a lo"cr level natic,nal salary threshold adjusted 1,1 minimi,e small business 
impacts h1 the most adversely atfrctcd !,)\\ \\1age regions and industrit:s. 5 

Application of the Fair Labor Standards Act to Domestic SerYicc 

ln 201:5. DOL changed !he companion c:)fc services .::xcmption to minimum \,agl! and 
0Yc1'1.ime under the FLSA, limiting th~ use of this i:xcmption to those employed by the 
family or hous.ehoid using those services. Small businesses providing these services 
could no longer claim this exemption, and reported business losses in live-in cJrc services 
and l!Cnerni hourlv ser\'ices due to incr("nscd costs. Thcs\! businesses recommend refi.)rn1 
of this rule. Advt;cacy ha~ \\ritten a Ct)mmcnt letter on this issue.I'-. 

• All Agency Memorandum (AAM) No. 212- Applicahilit? ofDaYis-Hacon Act labor 
standards to members of tmrvcy ("rews 

Small businesses in the sun eying industry wen~ concerned with [)O1,'.s. 20 I:~ ,A.Arv1 No, 
212, which reverst.~d long standing !nbor policy and dctermim:d that survey cn~,vs 
working on Federal projects wert: "laborers ond medrnnics" subjcc1 to the Din is-Bacon 
Act and prevailing wagt:s. Small husincsscs stated that lhis imposed papcrvlork burdens 
and incrcas~d the cnmpli::mcc costs tn these firms and the go,,crnmcnt agencies that 
contract for these scrv ices. 

• Tip Regulations under the Fair Labor Standards Al'! 

Small businesses in the re~lirnrant induslry were toni..::cnh.~d about a DOL reguiath)n that 
restricted an employer's ahilit;r to pool cmployt.:~ tips: this is regardless of whether the 
emph1:ver takes a 1ip credit or pays 1ippcd cmplo)Ct:s the full minimum wage. These 

'(\rnunent Lt!ttcr from ~v1ajor L, Clark \IL .\cting Chi~fCounst':l ft)r Advn-::ac) Rl!,;-cs. Assistaut Chief 
of Labor CuunseL S!3A Otlk~ r,1f Advocacv to the I lonorabii: R. 

(Sept 2:~, 20 ! 7). , 

Counsel. 
201?). 
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businesses were encouraged and supportt::d effort:- by the 1:urrcnt DOI. to rescind this 
n .. 'gulation in th1.; current n:-gulatory agenda. 

l"lic Office <'f Advocacy looks f(ffwnrJ to working with your agency to n~ducc the hun.kn of 
federal regu!a1.ions on bdrnlf uf the sma!! businesses that have asl-..cd us to be their voice in this 
regulatory reform process. \1/c hr,p,! that you \\ill include these specific rules when you compile 
your list of ruks to n:view. /\dvoca('y would he happy to meet \\ith you or your representative so 
that we may de-tail the concerns and help suggest less burdensome alternatives Cor small business 
as rules an! being consid1..~red frH· revision. I have prnYidcd the contact infonnation for Assistant 
ChicfC\mnscls .lanis Reyes. Bruce Lundcgrcn and Dillon Ta~'lor below. 

As we t.:ontinue lo hear from small hu'-iinc:-.scs across the country at our regional regulatory 
reform roun<ltJblcs or through our outreach fmrn our regula1ory r .. ~form wchsitc. \.VC \Vill update 
you \VHh additional summaries fro111 those locarion~. Thank you for considt:ring small business 
impacts as a vital par1 nfyuur n.:g.ulat()ry rcl'onu ei'forts und for including the Ofli\..;e of Advocacy 
as an important pa.rt 0f the process. 

Sini:crd), 

}·'fi.•~,f' j.' 
!11ajor l. Clark. m 
1\ctin;l Chief Counsel for ;\J.ocacv 

Janis Rcyc,s 
A'.)sistant Chief Counsel. Labor and Immigration 
Janis.Rcvcs:{fisha.gov 
(202) 619-0312 

Bruce l.undcgrl~n. Assistant ChiefCounscL Safety. Security. and Transportation 
Hrucc.l.11pJcgren 1i1:~0.l'. 
(202) 205-61-!4 

DiUon Taylor.. Assistant Chid'CounscL Tax. PGnsions, and Securities 
I)ilk)n.Ta\ lor'al,ha.gov 
(~02) 40 i -9787 

CC: Laura Dav.kins. Director. Office ~)fReguia1ory and Programmatic Policy and Regulatory 

Reform Olficer, U.S. Dcparlmcm or Labor 
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AppendixF 

History of the Regulatory Flexibility Act 

Short'ly afler the Offi<'e of Advocacy was founded 

in 1976, the first White House Conference on Small 

Business engaged small business reprcsentativrs 

from across the United States in nation.111 brain-­
storming sessions. One recurring concern ,.,·as the 

diHiculty that "one,-size-fits-all" regulations cre­

«ted for small businesses trying to compete in U,S, 

markets, President J11nn1y Cartf't 1 a one-tiltie small 

business owner himself1 understood the ne(rssity 

for greater protections for small husinesses in the 

regulatory process and helped facilitate adminis-· 

trative and legisliltive changes. In ".1979, Presidf..~nt 

Carter issued a memorandum to I he heads of all 

executive Jgencies, instructing them to "make sure 
that federal regulati011s ( would} not place unner-· 

r.ssary burdens on sma.H businessPs ;:md organiza~ 

lions," and more specifically, to apply regulations 
1'in a flexible manner, taklug into account the size 
an<l nature of the rcgulatt!d businesses_ n 1 He asked 

Advocacy to ensi!fe that the agencir,s 1 implemen-­
tation would be consistent vvith governm,)nt-widc 

regulatory reform, 

In 1980, Congress enacted the Regulatory Flexibility 
Act (RFA), which elevated aspects of this memo­

randum to the level of federal statute.) 'flit) llt:''W law 

tndwJated llMt agpncies consider the impact of tlH?ir 
regulatory proposals on smali businesses) analyzf' 

proposed regulations for equally effective alterna­

tives, and makt> their analyses of equally effective 

alternativps available for public comment. This new 
apprniich to kdcral rulemaking v..-as viewed as a 

remedy for tl1e disproportionate burden placed on 

small businessrs by onP-size-fits-a1l regulation 1 

11without undermining the goals of our social and 

economic programs. n 1 

RFA Requirements 

Under the RFA 1 when an agency proposes a rule 

thar woukl have a '1signifka11t economic impact on 

a substantial number of small entities,)) the rule 

must be accompanied by an impact analysis (an 

initial rPgulatory flexibility analysis or !RFA) when 
it is published for pnblk comment.', Following that 1 

should the agl'ncy publish a final rule, that agenry 

musr publish a fiml regulatory flexibility analysis 

(Fl<FA) as well:· If a federal agency determines that a 

proposed ruk would not have a Hsignificant eco-· 

nomic impact on a substantial number of small enti­

ties) n the head of that agency may 0 rcrtifyn the rule 

and bypciss the !RFA and FRFA requirements.'· 

Durittg a Nove11tber 201::, interview, Frank Swain, 

rhit'f counsd for .-1dvocacv from 1981 to 1989 1 noted 
that :1Thc RFt. is the only regulatory reform that is 

r. J1mmv Cnrtcr, Renuiotion ot Snwn F11qne1\es <Pu1 .1r9nnizotions A1cnwr:1ndum rrom tile Prr:\ident, (New 11\ 19)'()), i.~)w1.v.p!e;i­

drnq :1:sh.,•duiw:,Pp1d::317ou 
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statutorily required. Most of the regulatory reforms 
are largely execuLive orders. n Executive orders fre-­

quently expirf' at the end of d president's term. 11 The 

HF;\ be,cause o( its statutory b"'-sis, is going to bt> 
.:iround indefinitely/ Swain said. As such, the RFA 

continues to be an important check on burdensome 

regulation in an era where regulatory reform is au 

Administration priority. 

Interpreting and Strengthening 
the RFA 

During the first half of the 1980s, the federal courts 

were influential in developing the RFJ\ 1s role in the 
n•gulatory process. One question that required th~ 

courts 1 intervention was whether a federal agency 

had to consider a proposed rulc)s indirect cffrrts 

on small husinesses, in addition to its direct efft:'cts. 

In .Mid-·Tex Electric Cooperative, Inc v, Federal Ener-· 
qy Regulatory Commission (F£RCJ, till' !J.C. C:i1 rnit 

found that 11Congress did not intend to require th;it 

every agency consider every indirect rftcct that any 

regulation might have on small businesses in any 

stratum of the national t>conomy. n ·' This interpret~­

tion-that federal agencies must only consider the 
direct effects on small businesses within the juris­

diction of the rule-has (ontitnwct to lw UH' judicial 

interpretation of the RFA, rven after subsequent 
amendments.~ 

The following year, in the nm-up to the second 

\Vhite House Conference on Small Business in 1986 1 

conference planners noted that 11 the effectiveness of 
tl1e RPI\. largely depends on small bushwss) aware­

ness of proposed regulations and l their} ability 
to effectively voice [their] concerns to regulatory 
;igencies_ )) 9 They also voiced concern that at the 

rime '(the courts' ability to revlcw ap;ency compli­

ance with the law is limited. P Eight years later, the 
Government Accounting Office reported that agency 
compliance with the RFA varied widely across rhc 

(PC 

Report on tile Regulatory Flexibility Act 

fedrrai gov,~rnment, a condition that likely impainNl 

efforts to address the disproport10nat" effect of fed­
eral regulation on small business. 

Advocaqr was statutorily required to report annually 

on federal agency compliance-, but given that com­

pliance with the RFAwas not itseit reviewable by the 

courrs at the time, the effectiveness of such report­

ing was Hrnitr·d. The RFA did aHovv the chief counst1 l 
tor advocacy to appear as amiw, curiae (friend of the 

court) in any action to review a rule, expanding the 

chief counsel 1s role Jn reprt>sPnting small business 
i11terests in policy develop1nent However, given that 

Courts did not review compliance with ttw RF/\ 1 any 

d1alknge to regulatlon would 1wed to be primarily 

under the Adrninistrat ive l?rocedun: Act 

After the third White House Conference on Small 

Business in 1995 rern..:wt::d tl1e call for strengthening 
the RF/\, Congn1 ss and President Bill Clinton did so 

by enacting the Srnall Business Regulalory En­

forcement Fairness Act of 1996 (SllREFA). SBREFA 

provided IH'W <:hecks on fed0ral agency compliance 
with the RF A's rrqulrernents; as well as additional 

procedures specifically addressing small business 

conct•n1s rt•garding environmental and occupational 

safety and hPalth regulations. The SBREFA amend­

ments also made a federal agency1s compliance with 

ct>rtain sections of the HFA judicially reviewablt\ 

allowing challengrs to regulations based on the 

.:igenc~/s failnre to supply a FRFA or sufficient rc,1-­
son for certification, 

AftPt <1rrncnding tllP RFA to allow for judicial review 
of agency compHa.nce 1 the courts again provided 
gui(l;:mce regarding the RTA)s requirements for 

federal agencies. In Southern Ojfshore fi<.;hing As­
wcintiuns v. Daley1 the court held that the National 

Marine Flsherics Service failed to make a 0 re0son­
able, good--faith effort" to intorm the public about 

the potential impacts of a proposed rule impos­

ing fishing quotas and to consider less harmful 

FY 2018 79 
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altf~rnatives.\l! The agency had µublished a FRl<'A 

with its final rule 1 but had not published an !RF/\ 

when the rule was proposed. The court·'s holding 

established that an IRFA must precede a FHFA tor c111 

agency to have aundertak[en] a rational con~ider-· 

ation of the economic effects <:md potential lregula­

toryl altrrnatives.n 11 

SBREFA Panels 

The SB REF A arncndmern s also required the Fnvi ··· 

ronmental Protection Agency and the Occupational 

Safety and Health Administration to convene srnali 

business advocacy review panels whenever the 

agency proposes a rule that n1<:1y havf• ~1 significant 

impact on a substantial number of srnali 2nUties. 

These µanels consist of officials from the promul­

gating agency I the Office of Information and Regu -­

la10r y Affairs, and th,, Office of Advocacy. Their task 

is to consult \Vith small business representatives 

on the agencis regulatory proposals to ensure that 

tlw agency has identified and considered regulatory 

altt>rnatives that could attain the policy objectives 

while minimizing the impacts on small busines.ses. 

Afwr each collaborative- panel has condud1:.'d 1 the 

panel issues a report of its findings and any rec·· 

ommendations for providing flexlbiHty for small 

entitles. 

The innovation of SllREFJ\ panels has allowrd for 

greater consideration of small husiness alternatives 

fnr federal rules. Jere W, Glover, chief counsel tor 

advocacy during the passage of SB REF/\, made two 

key observations abont the rulernaking process. 
First, 1(H yoll get to the agenry early in Lhe process 1 

they are more likely to rhange their mind.)) And 

second, the mission of these efforts is to a make- the 
regulation work for the industry, 1' not to ii kill the 

regulation.)) Glover1 s perspective comes not only 

from his tenure as chief counsel from 1991~ lo 2001; 

he was also present at the creation of the RFA as 

11 Jd 

deputy to Milton Ste\,\lart, the first chief counsel fot 

advocacy. 

Executive Order 13272 

As the President George ,,,.r Bush 1s administr,1tion 

hegdn to considn small business priorities, im­

proved lffAcompliance was one key goaL To this 

end, President Bush issued Executive Order 13272 1 

('Proper Consideration of Small Entitles in Agency 
Rulemaking1; in 2002.Y This order tasked Advocacy 

'Vvith training federal agencies and other stakehold­

ers on the RFA Tlw trniniug sessions !wiped apprise 

agencies of their responsibilities under the RFA and 

t)ducated agency officials on the best RFA com­

pfomre practices. in addition 1 E.O, 13272 required 

Advocacy to track agency compliance with these 

education requirements and report on them annu­

ally to the White House Otficc ol Management and 

Budget 

E.O. 11::,.72 also instituted new procedures to help 

facilitale a coll~1borative relationship between agen­

cies and the Office of Advocacy. First, it required 

agencies t·o nolify Advocacy of any draft proposed 

rule> thaJ \1vould imposed significant impact on a 

substonttctl number of small entities. Second) it re­

quired agencies to provide a response in the federal 
Register to any written comment on the proposed 

rulP from the Office of Advocacy when the final rule 

was puh!ishect. 

Thomas M. Sullivan, chief counsel for ctdvoca-

cy during the Bush administration, discussed KO. 

13~~72 's pivotal role in furthering RFA compliance. 

He noted that, because of the executive order 1 

"Advocacy bee amc a. part of the fabric of federal 

rulemaking. )j The aspect most responsible for this 

evolution in Sullivan's vlewwas federal agency 
training_ uTraining really helped accomplish this))) 

he said. "Ttw goal is to create regnlaLion~ that meet 

F.(' ''Propcr1 .'on.,1drm1ion fl{)r:wil Cnrilw, ill ,0V,cwy J~ulcmnkm:J, '' t11wi.v.9po.QOV/f(!\V>/1'i<g;f R.··201)2 0S-1(1/pd(ilo2., 

c~!nS6pdJ, (Aug )oo::i) 
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the regulatory purpose and are sensltivP to small 
business requirements_n Sulliv.:m added that wrhe 

biggest misperception is how hard it is to work with 

an agency for a win~win solutlon as opposed to jnst 

b~ing critical of rf'gulation. )) 

Eight years and one presidential administration 

later) Congress and President Barack Obama enacted 

the Small Business Jobs Act of 2010 1
11 which codified 

sorne of the procedures introduced in KO. 13272_ 

That same year, the Dodd-Frank Wall Street Reform 

and Consumer Protection Act lwcame l.::iw.l.4 The new 

law created the Consumer Financial Protection Bu­

reau and required that the new agency 1s n1.a_jor rules 

come under the SB REF A panel provisions of tlw RFA. 

The Obama administril.tion looked to Advocacy for 

ways of encouraging economic activity. Again) the 

Rf A was an importt1nl part of the answec Executive 

Order 13563) 41 lmproving Rt'gu)ation and Regula­

tory Review," 1
) signed in 2011, dlrected agencies to 

heighten public participation in rulernaking 1 consid­

er overlapping regulatory requirements and flexible 

approaches, and conduct ongoing reguli.1tory review. 

President Obama concurrently issued a memoran­

dum to all federal agencies, reminding them nf the 

importance of the• RFA and of reducing the n•gula-· 

tory burden on smdlt businesses through n~gulatnry 

flexibility. In this :nemorandum, President Obama 

directed agencies to increase transparency by pro-· 

vidingwritten explanations of any decision 1wt to 

adopt flexible approaches in their rpgulations. Ttw 

following year, Presictent Obama f11rtber attempted 

to reduce regulatory burdens with Executive Or-

der 13610i ((Identifying and Reclucing Rcgul.Jtory 

Burdens, 11
m which placed greater focus on initiatives 

ctimed at reducing tmnt•cessdry regulatory burdens, 

simplifying regulations 1 and harmonizing regu1ato-

1y requirements ln1poscd mi small businesses. 

Execmive Ord<>rs ll5~3 and 13610 bolstned the 

retrospc•ctivc review requirements of the Rf A by 

requiring all executive agencies to conduct pE>riod­

ir retrospective review of existing rules. President 

Obzuna also issued an administrative action, Ex­

ecutive Order 13579, which recommended that alt 

inctependeut dgencics do the same.rr This empha­

sis on the principles of regulatory review and the 

sensitivity to smnll business concerns in the federnl 

rulcmaking process further increased federal agency 

c0111pliance. 

Or, \Vinslo\iv Sarg(•ant 1 chief counsel for advocacy 

from 2010 to 2015 1 stressrd that these executive or·­

dl'.'rs sought to {(make tederal regulation rnore clear, 

predictable, and transparent. n Sargfant identified 

two key area:-:;, ((retrospective review of existing reg­

ulation and deregulation when rules are no longer 

needed, n as important future challenges for regula­

tory improve,ne1tt. 

New Horizons: Small Business and 
International Trade 

With the enactment of the Trade Facilitation and 

TrJdc Enforcement Act of 2015, Advocacy's duties 

to srnall business expanded beyond our borders. 

Under the {'\ct, the chle-f counsf'l for advocacy must 

convene Jn interagency working group whenever 

the president notifies Congress that the adminis~ 

tration intends to enter into trade negotiations with 

dnother country. The worldng group conducts sn1all 

ir; E O })'W11, n1mprovin11 R.equ/ution ond !k\/Uldtory f~.c>,.,ic~•.;, '1.~,n,1 1\\1,g:ro.r,iov//,hv,/pk;J/FR-2011- 01-21/pdf/2011···1 ::i,S.5.pdf (fnn. 18, 

,\011) 

1jt•1c\ "Jde11Ufym9 01ut Reh1cmq Rri7u!eiorv Bwtlc:;\ 1' v.'H!'N wh11th(w~,, (pv/,ite\/1iefai1/t.1fii.'\/d()(\/1niao\Ues/(1mb/ 

eo 1 \{,10_ . .1dent;Jvmg __ nnd_red:1nn~1_rt>(luk11cwv_ hi:rr/1>11.~ pri/ (t\lov 10, ,101 .?) 

C 0. l )579, ''Rr9u/nt1011 one/ fnr/epende:li Requlo/ury Agewif•\ 'ww<-\.' g/W ,;ov/[i/,~,'-ipkq.'f:-'f.:.-Jt111 07- 14/pdj/2011--17,:,,53 pdf 

{)u!y 11, .l.Ot1) 
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business outreach in manufaduring, serviccs 1 and 
Jgrir:ulture sectors and gather input on the trade 
agreement's potential economic effects. Informed 
by these efforts 1 the working group is charged with 
identifying the most important priorities, oppor­
tunities1 and challenges affecting these industry 
sectors in a report to Congress. 

With the inauguration of President Donald J. Trump 
in January 2017 1 the regulatory process would see Its 

most dramatic reform yet Shortly after the begin­
ning of his ad.min.istr.ation, Pr-esident Trump issued 

two executive orders aimed at substantially ame­

liorating the regulatory burden faced by the private 
sf'ctor. The first, E.0.137711 ,iRedudng Regulation 
and Controlling RegulatoryCosts,)1 cornrnon1y 
known as ' 1one-in, t\,\lQmOUt/ 1 required that any 

nPvv regulations be balanced by tlw n:durtion of at 
least two other regulations--and that the incre­

mental cost of new regulatlons be entirely offst>t by 

elimination of existing costs of other rrgulations. 
The second, E.O. 13777 1 (( Enforcing the Regulatory 

Reform Agenda, n set a framework for implementing 

this vision of regulatory reform, requiring inter alia 
each agenry appoint a Regulatory Reform Officer 
to supervise the process of regulatory reform going 
forward" Tlwse measures are another oppununity 
for small business regulatory reform, and the chal­
lenge to Advocacy going forward is to mdtch both 

tl1e letter and spirit of these rnenst1res with vigor. 
Agency implementation of these executive orders 
offers significant opportunities for regulutory relief 

targeted to .small huslnesses_ FY 2017 offrrs the first 

instance of how the RFA functions in a deregulatory 
environment 

Since its passage in 1980, the RF/\ has demonstrated 

remarkable staying pow~r. It has hclpPd Pstablbh 
small business consideration as a necessary JJ,1rt of 

federal rulemaking. 
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AppendixG 

Abbreviations 

RF/\ Regulatory Flexibility Act 

SBREFA Srn;;i!l Business Regulatory [nfori.:t~rnent 

Fairness Act 

SBAR small business advocacy review 

!HU\ initial regulatory flexibility analysis 

FRFA final regul;;itory flexihi!ity analysis 

ABS 

i\CA 

ADA 

Annual Business Survey 

Affordable Care Act 

Amerkans with D\sabi\1Ues Act 

AMS Agricultural Mafl,;etlng Service 

ANPRM <'¼dvance not.ice of proposed rulemakinr,_ 

CCR coal combustion residuals 

CERCLA Comprehensive Environrnenta! Resµonsf\ 

Compensation and Liability Act of 1980 

CFPB Consumer Financial Protect!on BurE1au 

CORPS Anny Corps of Engineers 

CPSC Consumer Product Saft>-ty Commission 

DecaBDE decabromodipheny! ethers 

DOD 

DOE 

DOI 

DO.I 

DOL 

DOT 

E,O. 

ELD 

[LG 

EPA 

FAR 

FCC 

FDA 

Department ot Dctense 

D0par1ment of Energy 

Department of the Interior 

Department of Justk:e 

Dep,.irtment of Labor 

Department of Transpor\ation 

executive order 

dectrnnk logging devices 

effluent \imitations guideline 

Environrnental Protection Agency 

Federal Acquisition Rcgu!;:'ltion Cound\ 

rederal Communications Comrnisslon 

Food and Drug Admlnlstration 

F~rl. Reg. Federal Register 

FLS1i Fair Lat,or Standards Act 

FRF1\ 

GSA 

final rrgulatory flexibility analysi:j 

General Services Administration 

Report on the Regulatory Flexibility Act 

HAPs 

HCBD 

I LE Cs 

iRFA 

iRIS 

IRS 

hazardous :air poHut,mts 

hexachlornbutadiene 

hKurnb-ent local exchange carriers 

initial regulatory tiexibility analysis 

Integrated Risk Inventory System 

intflrna! Revemw Service 

JOBS Act Jumpstart Our Business Startups 

MSHA Mine Satety and flealth Administration 

NESJ·tAP national ernlssion standards for hazardous air 

pollutants 

NPRM notice of prop-osed ru!0m,:iking 

omA Office of Information and RegulJtory Affairs 

Otv18 Office of Management and Budget 

OSf !A Occupation0l S;,ifety and Hei\lth 

Administration 

OSPP 

P6T 

PCB 

OSHA Strategic Partnership Program 

persistent, hioacnnnulative, and toxic 

dwrnicab 

polychlorinatcd biphenyls 

PCTP penrachlorothiophenol 

Pl proprietary i11forrnation 

RCRA Resource Conservation and Recovery Act 

RESPA Real £stale Settlement Procedures /\ct 

RFA PPguL1tory Flexibility Act 

RMP risk rnanagernent program 

SBA SinaH Business ,A.dministration 

SUREF1\ Srn,i!l Business Regulatory Enforcement 

Fairness Act 

SHARP Safety ,:ind Health Achievement Recognition 

Program 

Till\ Truth in Lending ,Act 

TSCI\ Toxic Substances Contro! Act 

U,S.C United States Code 

U!C Underground ln1ectlon Control 

USC!S U.S. Citizenship ,:md lmmigrJtion Services 

VPP Voluntary Prote.ction Progr,1ms 
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CHAMBER OF COMMERCE 

UNITED STATES OF AMERICA 

i'!lillSTEL SLA\1(:HTEI{, l'hl>.Ol,.._li{ 

SMALL BUSINESS COUNCIL 

June 5, 2019 

The lkmorabk James Lankford 
Chairman, Subrnmmittcc on Regulatory 
Affairs and Federal Management 
Committee on l lomeland Security and 
Governmental Affairs 
United States Senate 
Washington, DC 20510 

The 1-lonorablc Thomas Carper 
Ranking Member. Subcommittee on Regulatory 
Affairs and Federal Mana"cmcnt 
Committee on Homeland Scrnnty and 
Governmental Affairs 
United States Senate 
Washington, DC 20510 

Re: Reauthorization of SHA Office of Advocaq' 

SMALL IIUSINESS COUNCIL 

The Hon0rablc Marc,1 Rubi,, 
Chairman 
Committ~<: on Small Business & 
Entrc11re11curship 
Lmtcd States Senate 
\\'a,hmgton, DC 20:i IO 

Tl,c llonorablc Ben Cardin 
Ranking Mi:mbcr 
Comnnttcc on Small Business & 
Enin:prcn.:urship 
l 'nitcd States Senate 
Washington, DC 20510 

Dear Chairman Lankf\\:·d, Chairman Rubio, Rankmg Member Carper. an<l Ranking 
i\kmher Cardin: 

I am writing to thank you for hnldiog a joint hearing on '--'lay 2::tu on the rcauthorinition 
of the Of!icc pf ,\drncacv at the U.S. Small llu,incss Admi111stration (SBA). l ask that 
this statement he included in the Committct?s' official hearing record. 

I serve as Vice President fix Small Business at the U.S. Chamber of Commerce and in 
that capacity. J serve as Exccuti,c Director for the Chamber's Small Business Council. 
rhc l.l.S. Chamber of Commerce is the \.vor!J's largest business federation representing: 
the interests vfrnon: than J million businesses ofal! sizes. ~cctors, and regions, as well as 
state and local chambers and i11dustr_y associations, Over 99'\1 or private sector 
businesses in thl' United States arc dcfin~d as small. 1 Similarly, the vast majority of 
Charnbi...•r member companies arL' small busincs::.es and the Small Business Council \Vorks 
to ensure their views are considered as part uf the Cha1nher~s policy-rnaking protcs,._, 

1 Frequent{v Asked Questions, Otfice- of Advoc;H.:y, U.S. Snwll Business Administration 
(i\ugust 2018), viewdhle dl: 
h tJp5;Jl W\Yj:'~'-•5.bE-,~QY f siJes /_ddi! uJ l / fj ! t-' s / a cl vocacy / F,req ue n ti y-/\sJ<:c'd ~ Q u t'~ U o us:-Sn 1 <.111 :­
H usiness-2018.pdf. 

lhlS II STREl'.T, N.W, WA$H[N{;TON.1H:, 200h2<?.tl0ll 
W\.VW.U!'ld1amhl'U'Om/,'(nlnC\l-'lnMll•b1i5tnl'~<: 



272 

VerDate Sep 11 2014 12:59 Nov 26, 2019 Jkt 032694 PO 00000 Frm 00278 Fmt 6601 Sfmt 6601 C:\DOCS\37798.TXT SHAUN In
se

rt
 o

ffs
et

 fo
lio

 2
35

 h
er

e 
37

79
8.

23
5

LA
P

8R
D

6Q
92

 w
ith

 D
IS

T
IL

LE
R

It is also worth noting that I served ,is Chief Coun~cl for Advocacy a( the SBA from 
2002-2008, so (he topic of thi, hearing is of partirnlar interest. 

2 

SBA 's Office of Advocacy is charged ,vith independently representing the views of small 
business before Congres~ and the Administration and oversees agency compliance with 
the Regulatory Flexibility Act.: Effective impicmentation of the Regulatory Flexibility 
Act plays an important role in pre\cnting overly burdcusorne federal regulatory mandates 
from harming the small business community and because of the office's role, the 
Chamber has included strengthening the Oi'fice of Advocacy as a priority for 2019.3 

Research conducted by the U.S. Chamber of Co11mH:n:e Foundation sheds some light on 
how small businesses struggle under the weight of exccs~ive regulatory requirements. 
The report entitled. ''The Regulatory Impact on Smail Business: C\implcx. Cumbersome. 
Co~tly," pegs the impact of federal rcgulatory burden at ·'$1.9 trillion per year in direct 
costs, lost productivity, and higher prices."4 The Foundation's research also shows that 
those costs hit small businesses the hardest, with an impact on firms with 50 employees 
or fewer that is 20 percent highl~r than the average for all firms. 

During a recent trip to Cleveland, Ohio, I visited our Small Business Council member, 
Michael Canty, President & CEO of Alloy Bello\YS & Precision Welding, Inc. He 
brought the Foundation's research findings lo life and cxplamcd to me that one-size-fits­
all regulations do not work when it comes to many federal environmental and safety and 
health mandates. Michael is also a leader with the Greater CleYeland Partnership's 
Council on Smaller Enterprises (COSE) and he has shared his views before the Senate in 
the past.' 

In addition to rcautliorizing SBA 's Office of Advocacy, the Chamber supports the Prove 
It Act (S.2014), the Early Participation in Regulations Act (S. l 419), and the Small 

2 Regulatory Flexihility Act, Puh. L. No. 'l(,-354, 'l4 Stat l l 64 ( 1980), as amended by the Small 
Business Regulatory Enforcement Fairness Act or 19961 Pub. L. No, l 04-lZl. l 10 Stat. 857 (1996) 
(codified ,1s amended dt 5 ll.S.C. S,'c. 601-612], also ,1mt>nckd by St•r. ! LOO of the Dndd-Fra11k Wall 
Street Reform and Consumer Prokclion i\c!, Puh. L. Nn. 111-203, 124 St.it. 2112 (July 21, 2010]. 
3 The State oj"Americcm lltdncss, U.S. Cham her of Commerce, 20 19 Policy Priorities Booklet, Page 24 
(January 10, 2019), viewable ,H: 

htJ)l~:ilv._v,__~y.u_"sch_arnber.com/sites/dcfault/filcs/02JSl37_soab_2019_bookicUnsidg_1]11qU;g_rfiL<l-P<l 
f. 
4 The RegulatorJl Impact on Small Business: Complex. Cumbersome. Cost(y, U.S. Chamber of Commerce 

Foundation (March 20 l 7], av.iilabie .il: hltpsj ,twv,w.~1_srha1nb01Joundation.0rg/rep,Jrt,b•11~ll­
_Q11~i!J~s: J~mi t~~ t\ qJJ:-jJnsJ l''. 
0 Testimony, Michael Canty, President & CEO of Alloy flellows and Precision Welding, Inc., 
On behalf of the National Small Business Association, Senate Committee on Environment 
and Public Works, Subcommittee on Suprrfund, Waste Management and Regulatory 
Oversight, (April LZ, 2016), viewable ;it; https:lj-W\\/V,'.nsba.t:,iz;}w11-
,:_ontlcnt/uplqa(js/Z_QlgjQ4/]'1Sl3}d1ichael-Canty_Jestimony_SPnate-EPW: 
'.:>uhcmte4. 12.16.pcJf. 

l6 tS H STREET, N.W. WASHINC1TON, D.C. 21)062~2000 

www.uschamher.n,rn/councik,;rn;:lli~busint::o;~ 
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3 

Business Regulatory Flexibility Improvements Act (S.1120). We heliev<.: these measures 
will bolster the effectiveness of SBA 's Office of Advocacy. 

finally, the Chamber echoes the sentiments of several witnesses who appeared before the 
joint Committee hearing and testified in \Upport of David Tryon 's nomination to serve as 
Chief Counsel for Advocacy. Last year, l joined with Winslow Sargeant, Ph.D., who 
served as Chief Counsel in the last Administration, and asked Leader McConnell and 
Senator Schumer to take up Mr. Tryon's nomination.'' The Chamber supports the 
nomination of David Tryon tn serve as Chief Counsel and we ask that you urge your 
Senate colleagues to take up his nomination so that small businesses have an independent 
high-ranking official in the Administration fighting for them. 

Thank you for considering these views and please do Hot hesitate to contact me at 
tsullivan(a;uschambcr.com if you have any quc,tions concerning the Chamber's views on 
this important topic. 

Sincerely, 

1 homas M. Sullivan 
Vice President, Small Business Policy 
Executive Director, Small 8usincss Council 

6 Letter to Leader McConnell ond Senator Schwner, Winslow L. Sargeant, Ph.D. dnd Thomas M. 
Sullivan (July 31. 2018), viewable at: hup:/ /bitlyj2WmpF!gChicfCounseL 

lb 15 H S'l'Rt-:trr. N.V../. WASHINGTON, n.c. '20061,·2000 

www.t1sdwmber.,,on1/cn11nc1l•s111all•h11sln<•~.s 
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