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THE CONSUMER FINANCIAL PROTECTION BU-
REAU’S SEMIANNUAL REPORT TO CON-
GRESS

TUESDAY, MARCH 12, 2019

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
Washington, DC.

The Committee met at 10:08 a.m., in room SD-538, Dirksen Sen-
ate Office Building, Hon. Mike Crapo, Chairman of the Committee,
presiding.

OPENING STATEMENT OF CHAIRMAN MIKE CRAPO

Chairman CRAPO. The hearing will come to order, and, Ms.
Kraninger, please take your seat.

Today we will receive testimony from CFPB Director Kathy
Kraninger on the CFPB’s most recent semiannual report.

On February 12, the CFPB issues its fall 2018 semiannual report
which outlines the CFPB’s significant work between April 2018 and
September 2018, including rulemakings and supervisory and regu-
latory activities.

The report also provides insight into what the CFPB plans to un-
dertake in the coming work period.

In the report, Director Kraninger said, “As I begin my steward-
ship of the CFPB, I will also be moving forward with the agency
as a team to make sure the American people have access to the fi-
nancial products and services that best suit their individual needs,
the financial institutions that serve them are competing on a level
playing field, and the marketplace is innovating in ways that en-
hance consumer choice.”

Providing individuals and businesses with access to a wide array
of financial products and services is foundational to robust eco-
nomic growth and job creation.

Under Director Kraninger’s leadership, the CFPB has already
started to take action to ensure that regulations that could affect
consumers’ access to credit are based on solid evidence and legal
support, rather than flawed analysis.

On February 6, the CFPB proposed to rescind the mandatory un-
derwriting provisions of its payday lending rule and delay their
compliance date.

The decision was made nearly 1 year after initially noticing its
intention to revisit the rule and after conducting extensive due dili-
gence.
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The CFPB found insufficient evidence and legal support for the
mandatory underwriting provisions and said that it is concerned
that those provisions would reduce access to credit and competition
in States that have determined it is in their residents’ interest to
be able to use such products, subject to State law.

The CFPB has also taken steps to implement provisions of the
Economic Growth, Regulatory Relief, and Consumer Protection
Act—Senate bill 2155—that increase protections for consumers.

On March 4, the CFPB issued an advance notice of proposed
rulemaking to gather information on residential Property Assessed
Clean Energy financing, or PACE loans, that will be used in its
proposal to implement Section 307 of the bill.

In September, the CFPB announced as effective a provision of S.
2155 that provides consumers concerned about identity theft or
data breaches the option to freeze and unfreeze their credit for free.

A New York Times article commenting on the provision noted
that, “one helpful change . . . will allow consumers to ‘freeze’ their
credit files at the three major credit reporting bureaus—without
charge. Consumers can also ‘thaw’ their files, temporarily or per-
manently, without a fee.”

Susan Grant, director of consumer protection and privacy at the
Consumer Federation of America expressed support for these meas-
ures, calling them “a good thing.”

In August, the CFPB issued an interpretive and procedural rule
to implement Section 104 of S. 2155 to exempt qualifying commu-
nity banks and credit unions partially from reporting certain data
points under HMDA.

The CFPB took another positive step on HMDA reporting in De-
cember issuing policy guidance describing HMDA data that it in-
tends to publicly disclose in a manner that protects consumers’ pri-
vacy.

The Committee will continue to make implementation of S. 2155
a top priority this Congress, and I encourage the CFPB to take the
necessary steps to provide meaningful relief that will ultimately
benefit consumers.

Data privacy is another issue that the Committee will spend sig-
nificant time on this Congress.

Americans are rightly concerned about how their data is collected
and used and how their data is secured and protected by both Gov-
ernment agencies and private companies.

I have long raised concerns about big data collection by the
CFPB, especially with respect to credit card and mortgage informa-
tion.

Although there have been positive changes in recent years under
new leadership, the CFPB must ensure that the collection of con-
sumer information is limited, information is retained only as long
as is absolutely necessary to fulfill the CFPB’s obligations, and that
appropriate safeguards are in place to protect it.

It is also worth examining how the Fair Credit Reporting Act, or
FCRA, should work in a digital economy, and whether certain data
brokers and other firms serve a function similar to the original con-
sumer reporting agencies.

The FCRA establishes standards for the collection and permis-
sible purposes for dissemination of information by consumer report-
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ing agencies and gives consumers access to their files and the right
to correct information.

The CFPB, through its supervision of larger participants it de-
fines by rule, oversees a large segment of the consumer reporting
marketplace.

I look forward to working with the CFPB to identify opportuni-
ties to update FCRA so that it works in a digital world.

During this hearing, I look forward to hearing more about Direc-
tor Kraninger’s priorities for the CFPB in the upcoming work pe-
riod, additional legislative or regulatory opportunities to provide
widespread access to financial products and services, and steps
that could be taken to increase the protection of consumers’ finan-
cial and other sensitive information.

Director Kraninger, again, thank you for joining the Committee
this morning to discuss the CFPB’s activities and its plans.

Senator Brown.

Senator BROWN. Still trying to get that quorum over here, Mr.
Chairman.

Chairman CRrAPO. I appreciate your help on that.

OPENING STATEMENT OF SENATOR SHERROD BROWN

Senator BROWN. Thank you, Mr. Chairman. And welcome, Direc-
tor, to the Committee again.

We created the Consumer Financial Protection Bureau to crack
down on Wall Street predators and shady lenders that prey on
hardworking families. Wall Street, as we know, as we see here
about every day, has armies of lobbyists fighting for every tax
break, every exemption, every opportunity to be let off the hook for
scamming customers and preying on families, and in some cases
destroying communities.

Ordinary Americans do not have those lobbyists. They do not
have that kind of power. The Consumer Protection Bureau is sup-
posed to be their voice, it was created to be their voice, created to
fight for them.

When a toxic mortgage robs a family of their home, it is not the
CEO of Bank of America, it is not the top management at Wells
Fargo who sits down with those kids and has the tough conversa-
tions around the table. It is those families explaining that to their
children, explaining their house is being taken away, explaining
they are going to have to change schools, explaining why they are
going to have to get rid of their family pet. It is the parents who
were ripped off by corporate greed, those are the people who have
to look their children in the eye and explain things away.

We created the CFPB so there would be fewer of those conversa-
tions—to look out for danger before it crashes down on hard-
working families, robs them of their homes, their jobs, their sav-
ings. Like food inspectors, the CFPB is supposed to hunt down
scammers trying to sneak toxic products onto kitchen tables. But
under new leadership, the Consumer Bureau has turned its back
on that job.

CFPB inspectors used to show up at Wall Street banks and other
lenders to make sure they were obeying the Military Lending Act.
That is a law that protects active-duty servicemembers and their
families from predatory loans. Under new leadership, CFPB inspec-
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tors simply are not protecting servicemembers the way they used
to.

The CFPB used to protect borrowers from shady lending prac-
tices that trapped hardworking families in that endless cycle of
debt. Now the CFPB Director is giving payday lenders and car title
lenders free rein. In fact, Director Kraninger wants us to believe
that an endless cycle of debt is a benefit to hardworking families.

The CFPB used to make sure loans have clear explanations that
regular Americans could understand. Now the CFPB has created
the George Orwell-type named “Office of Innovation”, which as far
as we can tell is dedicated to helping big banks and tech firms in-
novate new ways to trick customers into new loans and other com-
plicated financial products.

The old CFPB prosecuted debt collectors who used shady tactics
to harass borrowers and threaten them in their homes or at their
jobs. Now the CFPB is considering a proposal to let debt collectors
call borrowers as many times as they want. You thought tele-
marketers were bad? Try being harassed over your student loan
debt.

If the Director of the Consumer Financial Protection Bureau
wanted to help customers, she would not have to look very far to
find people in need.

Student loan debts have reached record levels, record delin-
quency rates. Seven million Americans, as we read, are more than
3 months behind; 7 million Americans 3 months behind on their
car payments—the highest level in 19 years, worse than during the
Great Recession. Forty percent of Americans do not have enough
savings to cover a $400 emergency expense.

Instead, CFPB is siding with the rest of this Administration that
looks like an executive retreat for Wall Street. It is clear whose
side everyone in this Administration is on. They continue to create
excuses for eliminating financial protections, saying they are “in-
creasing access to credit.”

What they really mean is increasing access to bad credit that
drains people’s savings and traps them in debt. Right now today,
at this time, Tim Sloan, CEO of Wells Fargo, is testifying in the
House Financial Services Committee about a laundry list of ways
his bank abused its consumers.

Millions of Americans got hurt because this bank cared more
about their profits than about their customers and about their em-
ployees. It was the CFPB, as we remember, the old CFPB, that
helped uncover this scandal. It was the CFPB that got many Amer-
icans their money back. That is what Ms. Kraninger’s job should
be about.

Chairman CRAPO. Thank you, Senator Brown. I will go first on
the questions, and as I indicated in my opening statement—oh, ex-
cuse me. I do not want to get to my questions before I let the Direc-
tor speak. Senator Brown has corrected me twice now in this hear-
ing.

[Laughter.]

Chairman CRAPO. Director Kraninger, please make your opening
statement, and then I will jump into questions.
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STATEMENT OF KATHY KRANINGER, DIRECTOR, CONSUMER
FINANCIAL PROTECTION BUREAU

Ms. KRANINGER. Thank you, Mr. Chairman.

Chairman Crapo, Senator Brown, Members of the Committee,
thank you for the opportunity to present the Consumer Financial
Protection Bureau’s most recent Semiannual Reports to Congress.
While the reports describe actions undertaken before I arrived,
they provide a touchstone as we create a fresh outlook at the agen-
cy under my leadership.

Since my confirmation, I have been engaged in a listening tour
to meet as many of our stakeholders as possible, including many
of you. I have visited our regional offices in San Francisco, Chicago,
and New York, interacting first and foremost with Bureau staff. I
have been impressed by the exceptionally talented staff and their
commitment to our mission of protecting consumers.

In D.C. and in the field, I have held roundtables and met with
consumer advocates, faith leaders, banks of all sizes, credit unions,
nondepository institutions, innovators, and fellow regulators at the
Federal and State level. I have spoken with current and former
members of the Consumer Advisory Board and many individuals
who care about the bureau, such as Senator Dodd, Congressman
Frank, and former Director Cordray. Hearing all perspectives is
critical to bringing the best thinking as we carry out our mission.

The following gives you a flavor for the discussions that I have
been having.

I have heard far and wide that the Bureau produces phenomenal
financial education content. Stakeholders and the Bureau, however,
are struggling with the challenge of measuring how education
changes behavior and leads to action. I have talked to my exam-
iners about working with institutions to build a culture of compli-
ance and how supervision should be a more prominent tool in the
Bureau’s toolkit.

Also, on examinations, financial institutions and nonbank lend-
ers alike have noted the value of the exam process, as well as their
interest in having clear rules of the road.

State Attorneys General and bank supervisors have cited the val-
uable work that we have done together, particularly on enforce-
ment actions, and I have heard from legal aid providers about how
they play whack-a-mole against bad actors until one of the Bu-
reau’s enforcement actions deters certain behaviors.

As I look to wrap up my listening tour this month, I have
pledged that these engagements will continue on a regular basis.
As one example, I have invited the Members of this Committee to
visit our headquarters on Monday, May 20th. I hope that all of you
are able to attend.

In the midst of the listening tour, I have ensured that the impor-
tant work of the Bureau continues apace, and I will highlight a few
of our recent activities.

First, I pledge to protect consumers from bad actors, and the Bu-
reau’s enforcement attorneys continue their work to that end. I
have announced five enforcement actions since I started, including
one against a payday lender that failed to prevent overcharges and
made harassing collection calls, and a second against an online
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lender that debited consumers’ bank accounts without authoriza-
tion and failed to honor loan extensions.

Second, with the intent to maintain access to credit and ensure
more choice for consumers in need of emergency funds, the Bureau
is reconsidering the sufficiency of the evidence and analysis sup-
porting the underwriting requirements in the short-term, small-dol-
lar lending rule. We want consumers to be empowered to make
their own decisions that best suit their individual financial needs.
And we want to make sure that our evidence is sufficiently robust
and rigorous. I have an open mind on this matter and look forward
to reviewing the comments and evidence submitted in response to
our proposals.

During America Saves Week, I announced the Start Small, Save
Up Initiative to help promote the importance of savings among
Americans—a simple message but an urgently needed one, given a
study showing that 40 percent of adults lack enough liquid savings
to cover a $400 emergency expense, as Senator Brown noted. Sav-
ings in addition to manageable debt and good credit are corner-
stones of financial well-being.

We have issued a number of important reports on topics includ-
ing assessments of our significant rules, consumer credit trends re-
lated to first-time homebuying by servicemembers, and trends re-
lated to suspicious activity reports on elder financial fraud.

Lastly, I have spent significant time understanding the Bureau’s
operations and looking at ways to improve delivery of the Bureau’s
mission. With the incredible flexibility Congress provided this
agency, I feel a deep sense of responsibility for ensuring that we
become a model for efficient and effective use of our resources.

Looking forward, I will be setting priorities for the Bureau, in-
cluding setting the tone for how we will operate as an agency. I ex-
pect to emphasize stability, consistency, and transparency as hall-
marks as we mature the agency and institutionalize the many
partnerships that are key to our success in protecting consumers.

I am also examining how we can best utilize all of the tools that
Congress gave us, broadening our efforts to focus on prevention of
harm as a primary goal of our actions.

Thank you for the opportunity to present the CFPB’s work to you
and provide you with an update on the activities of the Bureau in
my tenure. I would be happy to answer your questions.

Chairman CRAPO. Thank you, Director Kraninger, and now I will
proceed with my questions.

My first question, as I indicated, is going to be on data privacy,
and I want to focus on FCRA rather than the CFPB first. In today’s
digital economy, there appear to be companies that serve a very
similar function to those that were historically regulated by FCRA
in terms of the impact and function that they performed in access
to credit and credit reporting in our economy.

It seems to me, though, that the scope of FCRA has not been able
to keep up with the scope of activities in the marketplace in terms
of our digital world and data collection to adequately provide us the
necessary regulatory and statutory oversight that is necessary for
these types of functions. And the CFPB plays an important role in
the credit reporting marketplace overseeing consumer reporting
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agencies that are larger participants and shares the FCRA enforce-
ment responsibility.

First of all, can you commit to working with this Committee to
find a balanced approach to making FCRA more effective in the
digital economy? And, second, could you comment on this issue?

Ms. KRANINGER. Yes, Senator. I am committed to working with
Congress on this. I recognize again that in a digital world there are
a lot of things that are changing with respect to how financial
products and services are interacting with consumers, and that is
something that we need to spend some more time looking at.

Chairman Crapo. All right. I appreciate that. And we will be
looking very aggressively at that and, as I said, welcome your input
and advice on where you see the need to fine-tune FCRA and other
jurisdictional aspects of this Committee on the entire data collec-
tion arena today.

So let us move to the CFPB. As you are well aware, I have long
been concerned about the ever-increasing amounts of big data col-
lected by the Government in addition to that collected by the pri-
vate sector. And when CFPB was established, it began a number
of data collection undertakings that I felt were far excessive to
what was necessary and which exposed Americans to ever-increas-
ing collection of data about their private lives and the potential to
violate that privacy that I believe Americans deserve.

In September of 2018, the CFPB issued a report on its sources
and uses of data that detailed its major data bases as well as how
this data is gathered, used, and protected. I appreciate those efforts
of the CFPB—in fact, I should say finally the CFPB is starting to
be responsive to these concerns—and I appreciate our new leader-
ship being transparent about its data practices.

What I would like to know is what the CFPB’s next steps are
with respect to its data collection, its use, and its protection of that
data.

Ms. KRANINGER. Mr. Chairman, I share your concerns, and we
certainly discussed this last summer. I can say first and foremost
that the first principle is to only collect the information that you
absolutely need to carry out the mission. That is a conversation
that we are having on a regular basis as we look at the data collec-
tions that the Bureau determines are necessary, limiting the per-
sonally identifiable information that is collected, because if it is not
collected, it does not have to be protected.

Moving to the next iteration of this, we are looking at the com-
ments that came back on the data uses and sources report that we
put out. We are also looking at making sure that our internal proc-
esses are laid out properly. I had the honor of signing the Data Ac-
cess Policy that governs the way the Bureau will utilize informa-
tion internally, and there is also a group that is looking at data in-
take on a regular basis. So institutionalizing those processes to
make sure that we are, again, limiting our collection and then pro-
tecting it is important.

Chairman CraPO. Well, thank you. And I know that at the out-
set, one of the—well, the agency was collecting data on credit card
transactions, on mortgages, and on car loans, I believe. Is that cor-
rect, on car loans?
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Ms. KRANINGER. Yes, Senator. For a number of different reasons,
supporting rulemakings, conducting research, yes.

Chairman CRAPO. And student loans? And just to look at credit
cards, for example, I think one of the original goals of the CFPB
was to collect data on something like 900 million credit card ac-
counts. Is that accurate, or do you know?

Ms. KRANINGER. Senator, there is certainly a lot of information
collected pursuant to the CARD Act and our responsibilities, but
we do try to limit at least account level information and individual-
ized information, and I can get back to you with the exact number.

Chairman CrapPo. All right. I would appreciate that because,
frankly, I have had a hard time getting the CFPB to give me an
exact number of all the credit card accounts that it is collecting
data on and the number of data sets that it is collecting on each
transaction. So I would appreciate you getting back to me on that.

Chairman CrRAPO. My time has expired. Senator Brown.

Senator BROWN. Thank you. Thank you, Mr. Chairman.

Payday lender ACE Cash Express used this chart to train its em-
ployees. There is a copy that I believe Mr. Hardy just put on the
table, a copy on the table for you. This is what the payday loan
cycle of debt looks like without an ability-to-repay requirement,
which you have proposed to repeal. Now lenders do not even have
to consider if borrowers even have a shot at repaying their loans,
and you can see this is the document that this company, one of the
largest payday lenders, ACE Cash Express, put out, and this docu-
ment is a training document for its employees.

Director, can you show me on this chart where in this cycle a
family actually pays off their loans?

Ms. KRANINGER. Senator, I have seen this document. I know it
was part of the rulemaking process that the Bureau went through
and finalized in 2017. It certainly is going to be part of the record
that we take forward as we are reconsidering the rule as well. All
of the evidence that has been submitted in the past as well as any
new evidence and data will be considered as part of the rulemaking
going forward.

Senator BROWN. Well, but the question, where in this cycle—the
customer applies for a loan around and around and around. This
is the training provided. This is the training document to train
payday lenders at one of the—to train the workers at payday lend-
ing firms, one of the biggest in the country, and there appears to
be—this is just a circle where you get one loan and then another
and then another.

So where on here, if you would again examine it and read each
of those descriptions, where on here does this company or do you
expect them to repay the loan? Where is that?

Ms. KRANINGER. Senator, again, with respect to the loan itself
and the products that are out there, I would like to see a broad
panoply of products available to consumers so that they can make
the best decision possible for themselves looking at the product——

Senator BROWN. I am sorry to interrupt, but every time they go
through the cycle, you know what happens. They know what hap-
pens. This is the reason they put out this training document. You
know what happens; they know what happens. They get a loan.
They spend the money. They had to have the loan. Their car
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breaks down. They cannot pay it back right away. Then the cus-
tomer does not make a payment. The account enters collections.
The customer applies for another short-term loan, around and
around. And you know four out of five people who get a payday
loan either have to get another loan to pay off the first or they de-
fault. You know that happens. And when you eliminate the ability-
to-repay requirement, we know what is going to happen again more
and more and more. And this led to the—this was part of the find-
ing, part of the rule, part of the reason they did the ability-to-repay
requirement.

Let me move to another question. Eric Blankenstein, one of your
top deputies in charge of enforcing antidiscrimination laws, his title
I believe is “Chief of Supervision, Enforcement and,” I underscore,
“Fair Lending”. You may remember reporters uncovered he has a
history of writing racist statements on his blog. If Mr. Hardy would
come forward and please present this to the Director, these are
some of the statements that Mr. Blankenstein made, if you would
take a look at those.

These are statements—the worst statements he made I did not
print, some that are just really unspeakable in the halls of the Sen-
ate and unbelievable to me in the year 2018 when he said these.
Would you be willing to read any of those aloud to us, his state-
ments?

Ms. KRANINGER. Senator, the words here are not words that I
would use.

Senator BROWN. I guess that means no, right? So if you are not
willing to say those things aloud to the Committee, do you think
someone who wrote them—remember, he did not write these in col-
lege. He wrote these last year. They were written in 2018. Do you
think someone who wrote them, someone who feels that way about
Feop})e of color should be in charge of enforcing antidiscrimination
aws?

Ms. KRANINGER. Senator, I understand what you are getting at,
and I can tell you that the matter in total that happened last fall
when statements were covered by the press is a matter that was
referred to the Inspector General by my predecessor. He made that
public. There is an ongoing investigation, and so it is not appro-
priate for me to comment on

Senator BROWN. Yet he still works there, correct?

Ms. KRANINGER. That is correct, and there is

Senator BROWN. He was hired by your predecessor. When you
took over, I asked you to remove him because if he has those atti-
tudes—I mean, you know these numbers. Black homebuyers are
still denied mortgages at more than twice the rate, twice as often
as white homebuyers. You know that racism is still—I think you
know that racism—I do not think your President may know, but
you know—you are a smart, educated young woman—that racism
is lending is still very real in this country.

So because you resisted my pleas and others’ to remove him, I
assume that means you personally endorse having him, somebody
who thinks like him, in charge of our antidiscrimination policy.
Really?

Chairman CrAPO. And if you could keep your response brief,
please.
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Ms. KRANINGER. Senator, I believe in due process, and I certainly
believe that the process should be followed in this case, as in the
cases of any of the other employees who have worked for me if
1:here(>i are issues that are raised. And so the process is being fol-
owed.

Senator BROWN. This is not due process in terms of a court of
law. This is someone who has proudly uttered racist statement
after racist statement after racist statement, and you have chosen
to keep him in a job to enforce laws on antidiscrimination in lend-
ing. Correct?

Ms. KRANINGER. The process is being followed, Senator, and we
will certainly get back to you when that changes.

Chairman CRAPO. Senator Shelby.

Senator SHELBY. Thank you.

Director Kraninger, you launched the “listening tour,” we call it,
which I thought was very good, to meet with your regional offices
as well as with the regulators and other stakeholders last year. We
have talked about that some. What did you learn from going out
%n th;z field, which I think was very important? What did you
earn’

Ms. KRANINGER. Thank you for the question.

Senator SHELBY. Overall.

Ms. KRANINGER. Yes, overall, there are a number of stakeholders
across the country who are truly committed to the mission of con-
sumer protection. I have met with financial educators. I have met
with reporters, even, financial reporters who want to further the
education base across the country and really push literacy. I have
talked to many of your colleagues about this issue. I think the Bu-
reau has been given tremendous authorities, including a number of
tools that, as we mature as an agency, we need to utilize all effec-
tively, so certainly the education tool.

Having clear rules of the road is the other thing that I have
heard from every entity out there, and that includes our partners
at the State level who are also working with us to ensure that fi-
nancial institutions understand what the rules are and are fol-
lowing them. Frankly, it makes much more clear those who are not
seeking to actually comply with the law and provide their con-
sumers with good financial services and products. So taking those
enforcement actions continues to be a priority.

Senator SHELBY. I want to get into another area that we have
talked about a long time. Cost-benefit analysis I think is very im-
portant for rulemaking and regulations. I was pleased that you an-
nounced the creation of the Office of Cost-Benefit Analysis in 2018
at the CFPB. I want to commend you for emphasizing that, in-
creasing the use of cost-benefit analysis, because everything costs
money.

There is no better consumer than an informed consumer. We
know that. But how has the rulemaking process changed with the
creation of this office?

Ms. KRANINGER. Senator, the issue of cost-benefit analysis is im-
portant across the Bureau, and I am looking at the best way to
structure that. My predecessor announced the office, and we are ac-
tually going to bring someone in to look at the role of economists
across the Bureau in general. Right now that responsibility is still
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sitting in our Research, Markets, and Regulations Division, but we
are going to look holistically at how we can utilize the economists
and economic rigor and cost-benefit analysis across all of the activi-
ties at the Bureau. I look forward to getting back to you about the
path I decide to take on that issue.

Senator SHELBY. Absolutely. Another issue is in the rulemaking
process. I have some issues with that. It is the practice of regula-
tion through enforcement rather than rulemaking. For many years,
the Bureau overwhelmingly looked to enforcement actions to im-
pose policies rather than going through the rulemaking process. We
are talking about due process.

I am pleased to see the Bureau under your leadership has
prioritized ensuring that future rulemaking is both fair and trans-
parent. I think it has to be both.

Could you provide an update on where you are to increase trans-
par?ency, which helps us all as consumers, in the rulemaking proc-
ess?

Ms. KRANINGER. Thank you, Senator. I agree completely that we
need to be transparent with stakeholders and those who are inter-
ested about what the rulemaking actions are that we can take.
Last year, the Bureau issued a request for comment on all kinds
of issues across the spectrum. With respect to regulation, we re-
ceived 1,750 comments back about how to reduce regulatory burden
and increase transparency. We are going through all of those ideas
and looking at how we make a more rigorous process.

Senator SHELBY. Chairman Crapo got into this just a little bit—
I have just got maybe a minute or less—and that is data protec-
tion, which is so important, privacy and so forth. A lot of privacy—
data is everywhere. A lot of it is unnecessary. How are you trying
to tailor that to only get the data you need rather than just sweep-
ing everything that is extraneous and violates people’s privacy?

Ms. KRANINGER. It is truly important, and I am committed to
making sure that we have a very clear understanding of the infor-
mation that we need. Rulemaking is a good example. We need to
understand the effectiveness of the rules and whether we are get-
ting the outcomes that we planned for, and that does require actu-
ally having data on the impacts and the process at every stage.

But there is a way to limit that, again, making sure that we are
putting rigor to the process of identifying which types of data are
going to be most important, figuring out if that data is already col-
lected and by whom, and doing the due diligence to make that a
robust but, again, limited process and limited collection.

Senator SHELBY. Thank you.

Thank you, Mr. Chairman.

Chairman CRAPO. Thank you.

Senator Cortez Masto.

Senator CORTEZ MASTO. Thank you, Mr. Chair.

Ms. Kraninger, thank you for being here. Thank you for the call
regarding the PACE loans. I appreciated that.

There is another issue that I have concerns about, and I want
to talk to you about it. It is the Military Lending Act. As you know,
I joined with every Democrat in the Senate who sent you a letter
opposing your decision to no longer require the Bureau to supervise
financial institutions for compliance with the Military Lending Act.
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Now, the Military Lending Act, as you well know, provides
servicemembers and their immediate families against exploitive
loans that charge more than 36 percent interest or include various
predatory features. By choosing not to include the MLA as part of
the CFPB’s supervisory exams, particularly of payday lenders, you
appear to be putting the burden on servicemembers and their fami-
lies to complain about violations of the MLA before your agency
can take action. That is a change in the position of the CFPB.

Can you explain why there is that change?

Ms. KRANINGER. Yes, Senator. I share the concern over the
unique challenges that servicemembers face. That is certainly what
motivated Congress to enact the Military Lending Act. It is what
motivated Congress to create an Office of Servicemember Affairs in
the Bureau. And so it is an issue we spend a lot of time on.

Senator CORTEZ MASTO. But you agree, the CFPB is required to
enforce the MLA?

Ms. KRANINGER. Absolutely. We have clear authority to enforce
the Military Lending Act——

Senator CORTEZ MASTO. So why have you changed your position
in actually going out there and as part of your exams—because you
do engage in examination of payday loan companies, right?

Ms. KRANINGER. Yes.

Senator CORTEZ MASTO. So why would you take out the MLA
provision in there as part of ensuring they are complying with the
MLA when you conduct that exam?

Ms. KRANINGER. So the examiners do have the ability if they ac-
tually—in the course of other exams, see a violation, to highlight
that, and we can take action on it. But the Military Lending Act
was not designated by Congress as one of the enumerated Federal
consumer financial laws, and——

Senator CORTEZ MASTO. No, but it was designated right in the
Military Lending Act that the CFPB would be the enforcer, and so
I am curious as to why there is this semantics between enforce-
ment and supervision. I do not understand it, and that is what—
it is a change in the CFPB provision. That is why a number of At-
torneys General, that is why many military organizations, includ-
ing the Democrats here on the Committee and in the Senate, are
challenging why you have made this change. I am trying to under-
stand it.

Ms. KRANINGER. In Title X, the supervision authority and the en-
forcement authorities are laid out separately, so it really does get
back to Section 1024 and the authorities that are given there.
There has been an assertion that 1024(b)(1)(c) actually gives us
broad authority to supervise for basically anything, the opportunity
to assess risk to consumers broadly.

At the same time, though, in the other part of that section, there
was a stipulation about the enumerated consumer laws that we are
supervising for. So that is the tension in the issue. If

Senator CORTEZ MASTO. It does not make sense to me. So you
are basically saying—so, for instance, a police officer, literally what
you are basically saying is that anytime a police officer can take
action is if a complaint is filed. So those beat cops that are on the
street every day, that are engaging in community policing, that are
educating, that are talking in the community, they literally should
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not be on the street under your analysis and should be waiting and
sitting at a desk for a complaint to come in. That is what I am
hearing, and I do not understand that.

So what made the CFPB—why did you change that position?

Ms. KRANINGER. If I could, Senator——

Senator CORTEZ MASTO. Was there something specific that
changed that position in your mind?

Ms. KRANINGER. Yes, it really is the reading of the supervision
authority that the Bureau has——

Senator CORTEZ MASTO. Your reading of it or somebody else’s
reading of it?

Ms. KRANINGER. Yes, it is my reading, and it is based on——

Senator CORTEZ MASTO. In your letter to us, you said that you
relied on legal analysis. Who did the legal analysis?

Ms. KRANINGER. The Bureau lawyers have looked at this issue
over a number of years, and we outlined the information and per-
spective that was——

Senator CORTEZ MASTO. Do you have a written legal analysis
that changed your position?

Ms. KRANINGER. There is a legal analysis, yes, and we pro-
vided——

Senator CORTEZ MASTO. I saw an addendum of that. Can I see
the full legal analysis that made that determination that changed
your mind that you would no longer actively engage in supervision
of the MLA when it comes to those examinations?

And here is the other thing. Let me ask you, under your stat-
ute—I noticed on your website that you actually go out and you en-
gage in prevention, and you tell consumers how to prevent waste
and fraud or consumer fraud, and you educate them. Where in the
statute, based on your analysis, do you have the specific and ex-
plicit authority to educate people? Is there some specific language
in there that says you can engage in education?

Ms. KRANINGER. Yes.

Senator CORTEZ MASTO. Where is the language?

Ms. KRANINGER. There are a number of provisions, actually, in
Title X that do that. It is a responsibility and authority of the Bu-
reau—actually, it is one of our primary mission objectives to edu-
cate consumers. There is an Office of Financial Education with
enumerated responsibilities in the statute.

Senator CORTEZ MASTO. So then you actually educate military
families about the MLA?

Ms. KRANINGER. We do that with the Department of Defense. 1
am not 100 percent sure, frankly, if we do that specifically, but

Senator CORTEZ MasTo. Well, that would be part of your author-
ity under the MLA——

Ms. KRANINGER. it would certainly be part of——

Senator CORTEZ MASTO. ——and what you are saying is to edu-
cate them on the MLA. So you would educate them on their rights
under the MLA. You would enforce the MLA. But you would not
actively go out as part of your examinations that you engage in al-
ready with payday lenders to ensure those payday lenders are not
abusing the law when it comes to MLA. Is that what I am under-
standing?

Ms. KRANINGER. Yes, my reading——
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Senator CORTEZ MASTO. And I notice my time is up, so can you
send me that legal opinion? In your response to us, you explicitly
stated that you changed your position based on a legal analysis
that was given, and you gave us a summary of that. I would like
to see a full copy of that analysis and who wrote that analysis for
the CFPB. If you would provide that, that would be helpful.

Ms. KRANINGER. I understand, Senator, why you are asking. I
would say there is a protection of the deliberative process within
the executive branch:

Senator CORTEZ MASTO. So then why did you provide us with
any of it?

Ms. KRANINGER. I provided you with a summary that we could
argue was definitely not deliberative, and I want to work with you
to get you the right information. But I would assert that I am ask-
ing Congress to explicitly give me the authority to

Senator CORTEZ MASTO. But I am arguing you already have the
authority.

Ms. KRANINGER. I understand, and my

Senator CORTEZ MASTO. One final thing, and I know I am run-
ning out of time, but is your opinion based on a challenge to that
authority in the courts? Did somebody challenge

Ms. KRANINGER. No, Senator.

Senator CORTEZ MasSTO. Did anybody come and challenge your
legal authority the CFPB had to move forward already under the
supervision and examination?

Ms. KRANINGER. Senator, I think it is appropriate

Senator CORTEZ MASTO. That was a no?

Ms. KRANINGER. for an agency to actually make sure that it
is complying with the law and carrying out the responsibilities that
Congress gave it under the law.

Senator CORTEZ MASTO. Thank you. I notice my time is up.
Thank you for the indulgence.

Chairman CRAPO. Senator Scott.

Senator SCOTT. Thank you, Mr. Chairman. Good morning, Direc-
tor. Thank you for being here this morning.

Ms. KRANINGER. Thank you.

Senator SCOTT. I am going to try a new concept. I am going to
ask you questions, and I am going to actually give you time to an-
swer the questions, so we will see if that works here.

You were kind enough to come by my office and talk about a few
topics that are important to me and I think important to the Na-
tion as well as to South Carolina specifically. We talked a little bit
about indirect auto lending; we talked a little bit about insurance
and some about credit unions—three issues that I think are incred-
ibly important that we understand and appreciate the boundaries
that the CFPB should have and I think from a legislative perspec-
tive should follow as it relates to under your leadership.

So I think it is clear that last year Congress and the President
spoke definitively on this issue when the President signed S.J. Res.
57 repealing CFPB’s 2013 regulations on indirect auto lending and
compliance. CFPB overreached on a variety of levels as it relates
to indirect auto lending.

Can you confirm to me that no one at the CFPB is trying to
bring an enforcement matter under this theory of law?
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Ms. KRANINGER. I will admit to you, Senator, that there are a
number of open investigations, and the Bureau attorneys take that
action without the Director’s involvement. I can certainly assure
you that they are following the law, and Congress spoke very clear-
ly when it came to that CRA.

Senator SCOTT. OK. Thank you.

Let me move to the topic of insurance. As you know, I spent my
professional career in the insurance arena, so it is important to me
that we understand and appreciate the limitations the CFPB has.
As you know, Dodd-Frank did not provide the CFPB authority to
regulate insurance products. Given that the CFPB’s actions in this
area have caused confusion, let us set the record straight.

Do you view the CFPB as an insurance regulator?

Ms. KRANINGER. No, Senator, I do not. Dodd—Frank stipulated in
Title X that we do not regulate State-regulated insurance.

Senator SCOTT. I do think that the best system of regulating in-
surance in the world is the State-based regulation system that has
worked very well in every State in this Union as long as we have
had it. I hope that we continue to see that as the direction that
CFPB will continue. Thank you for that answer.

Credit unions have served a number of our fellow citizens very
well for a very long time. About 115 million Americans are credit
union members. About 1.5 million South Carolinians are members
of credit unions. Credit unions provide sound resources, sound pro-
fessional services to those credit union members.

The challenge has been that so often the one-size-fits-all ap-
proach has been detrimental to not only credit unions but to the
credit union members. The 65 credit unions in South Carolina have
had about a $67 million regulatory burden placed on them. Given
your position, how do you plan to address rules that hinder credit
unions and their operations? Is there a way that you see of
unwinding any unnecessary burdens placed on credit unions
through the CFPB?

Ms. KRANINGER. Senator, it was certainly an objective of the Bu-
reau in Title X to understand and reduce undue regulatory burden.
As I noted to Senator Shelby, we received a number of comments
in last year’s call for evidence on this topic and are looking at ways
that we can tailor and address opportunities to reduce burden.

I would also say—and I have said this in other contexts as well—
that certainly is a mission that we have, and it is important, but
it is also about how this impacts consumers in terms of access to
credit and the cost of credit. So those are the things that we are
looking at holistically as we approach any rulemaking action and
ensure that we are looking at the impacts to these institutions.

Senator SCOTT. Thank you. I would close with saying that any-
time we see an increased regulatory burden, that means an in-
creased cost associated with those burdens, which means fewer dol-
lars to be loaned out and more people focusing on the Government
as opposed to the actual members where you can see lives im-
proved by the access to credit. So every time we see an additional
unnecessary burden placed on institutions, we see a reduction in
the loan volume and a reduction for those who are creditworthy to
be able to receive the credit that they need to improve the quality
of lives that they are experiencing.
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Thank you.

Chairman CRAPO. Senator Warren.

Senator WARREN. Thank you, Mr. Chairman.

So before the 2008 crisis, it was open season on consumers. Giant
financial institutions cheated people on mortgages, on credit cards,
and a bunch of other financial products, and Government regu-
lators did nothing.

After the crisis, the CFPB was created to be a cop on the beat
to aggressively enforce laws that protect consumers, especially
those who get regularly cheated.

So, Director Kraninger, during your confirmation hearing you
testified, “Under my stewardship, the Bureau will take aggressive
ai:tio;l against bad actors who break the rules.” Is that still your
plan?

Ms. KRANINGER. Yes, Senator, it is.

Senator WARREN. Good.

Ms. KRANINGER. I have actually signed

Senator WARREN. You also said before you became Director that
the Interim Director, Mick Mulvaney, never made a decision you
disagreed with. So let us put that together and see how you and
Director Mulvaney have been doing in your combined year and a
half running the CFPB.

Let us start with student loans. The law that set up the CFPB
established a student loan ombudsman at the Bureau because Con-
gress believed that students needed a regulator who had their back
when loan companies and for-profit colleges tried to cheat them.

Director Kraninger, in the past year-and-a-half, how many law-
suits has the CFPB filed against student loan companies?

Ms. KRANINGER. I do not know the specific answer to that ques-
tion.

Senator WARREN. Well, I can tell you because it is a matter of
public record.

Ms. KRANINGER. Yes, we do have active litigation.

Senator WARREN. How many have you filed?

Ms. KRANINGER. There are two active cases in this area.

Senator WARREN. Gee, what the public record seems to show is
zero. Right, not one single action against lenders and servicers who
scam students, not one dollar returned to students who get cheat-
ed.

In contrast, when he led the CFPB, Rich Cordray filed 15 cases,
and he recovered $712 million for those students who had been
cheated.

In fact, you have done worse than nothing. You and Mulvaney
disbanded the Office of Student Ombudsman. It was so bad that
your student loan ombudsman resigned because the “leadership of
the Bureau has abandoned its duty to fairly and robustly enforce
the law.” So that is student loans.

Now let us ask about discrimination. Before the financial crisis,
banks targeted communities of color for the worst of the worst—
cheating mortgages. So after the crash, Congress said there would
be a special office at the CFPB to enforce laws to stop lending dis-
crimination.

Director Kraninger, in the last year-and-a-half, how many law-
suits has the CFPB and the DOJ filed for fair lending violations?
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Ms. KRANINGER. I can tell you, Senator, that we do have ongoing
investigations in this area.

Senator WARREN. How many have you filed?

Ms. KRANINGER. I have been on the job for 3 months as of today.
There are active

Senator WARREN. That is right, and you have Mick Mulvaney, to-
gether you have said you agree with everything he has done. That
is a year-and-a-half period. How many have been filed in a year-
and-a-half? It is a matter of public record.

Ms. KRANINGER. I understand that——

Senator WARREN. And the answer is zero.

Ms. KRANINGER. ——have been filed, but there is active inves-
tigation happening.

Senator WARREN. The answer is zero that you have filed. Not one
single action against lenders who discriminate, not one dollar re-
turned to borrowers who got turned down or charged more because
of the color of their skin.

Rich Cordray filed 11 lending discrimination cases, recovered al-
most $620 million for consumers who were targets of discrimina-
tion.

And, again, in this area you have done worse than nothing. You
took enforcement powers away from the CFPB experts who were in
charge of the Office of Fair Lending. And who did you put in
charge of the office? A political appointee with a history of writing
racist blogs.

OK. Student loans, lending discrimination. Now let us do credit
reporting companies and debt collectors. Two-thirds of the com-
plaints that come through the CFPB hotline are about credit re-
porting or debt collection. Under Rich Cordray, the CFPB brought
20 debt collection cases and 24 credit reporting cases, putting al-
most $1.2 billion back into the pockets of consumers who were
cheated.

Director Kraninger, in the last year-and-a-half, the CFPB has
filed three cases alleging violations of credit reporting or debt col-
lection laws. How much relief did the Bureau win for consumers in
those cases?

Ms. KRANINGER. With respect to restitution and——

Senator WARREN. How many dollars

Ms. KRANINGER. ——remedies, there are a number:

Senator WARREN. ——went back to the consumers?

Ms. KRANINGER. Senator, I am assuming that you have it in
front of you

Senator WARREN. I do have it in front of me because it is a mat-
ter of public record. I am a little surprised

Ms. KRANINGER. I recognize that, yes.

Senator WARREN. you do not know the answer, because the
answer is the same in all three of the questions I have asked you.
It is zero. You have put zero dollars back in the pockets of con-
sumers who were cheated.

So student loans, lending discrimination, credit report compa-
nies, debt collectors. Much more we could talk about, but I see I
am out of time. It seems pretty clear to me that you stopped enforc-
ing the laws designed to protect consumers. Money returned to con-
sumers as a result of the CFPB’s lawsuits has slowed to a trickle.
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And when you do bring a case, the settlements you have secured

from the companies average about Y125 the size of the ones that

Rich Cordray got. That is hundreds of millions of dollars that com-

llianies stole from consumers and that you are permitting them to
eep.

Director Kraninger, you are supposed to be the cop on the beat,
but you are only watching out for the crooks who are cheating
American consumers. If you had any decency, you would either do
your job or resign.

Thank you, Mr. Chairman.

Chairman CRrRAPO. Thank you. And before we move to Senator
Menendez, Senator Brown asked for

Senator BROWN. Yeah, thank you. On one of my questions, I
misspoke. The press stories about Mr. Blankenstein were from
2018. The quotes were from 2016 and when he was in law school.
The point still stands that he is not fit to be in charge of enforcing
antidiscrimination laws and preventing discrimination when he has
had these racist writings.

Chairman CraPo. All right. Thank you.

Senator Menendez.

Senator MENENDEZ. Thank you, Mr. Chairman.

Director, we are in the midst—I want to follow up on Senator
Warren’s comments—of a full-blown student debt crisis. Forty-four
million Americans owe $1.56 trillion in student loan debt, more
than credit card debt and auto loans combined. The amount of stu-
dent loan debt has shaken the very foundation of the American
middle class. And yet in the last 15 months, the CFPB has not
taken a single new action—not a single one—to help these 44 mil-
lion student loan borrowers.

On the contrary, the CFPB closed the only office in the Federal
Government whose sole priority is to protect student borrowers,
withdrew a planned student loan servicing rulemaking that would
have provided enhanced student protections, and refused to publish
findings about how big banks were charging students outrageous
fees, among other examples.

So when I voted to create this agency, that certainly was not the
type of action that I had envisioned the CFPB taking. And there
are problems all over the student loan market.

Take, for example, the Public Service Loan Forgiveness Program.
More than 99 out of every 100 public service workers who applied
for loan forgiveness had been rejected since the Department of
Education started accepting such applications. That is a major
problem. What is the CFPB doing about it?

Ms. KRANINGER. Senator, I understand it is a significant issue,
and we still have an office that is focused on student issues. They
are engaged in regular education efforts expansively across the
spectrum of dealing with students at every stage of the process.

I would also tell you that I take seriously that Congress created
that private education loan ombudsman position. It has been va-
cant. Congress gave the authority to appoint the position to the
Secretary of the Treasury for some reason, and so since I arrived,
we have been working back and forth to get that position moved
forward. The position posted last week, so I am very much looking
forward to having someone in that place.
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We also have some responsibilities under the statute working
with the Department of Education on an MOU to do information
sharing on complaints and other things, and all of that is work that
we will take on as soon as I can get the person on board who is
going to oversee that.

Senator MENENDEZ. Well, two things. Number one, the reason
that you have a vacancy in the office is because in his resignation
letter, Mr. Frotman, who had this position, said, “The Bureau has
abandoned the very consumers it is tasked by Congress with pro-
tecting. The Bureau has undercut enforcement of the law, under-
mined the Bureau’s independence, shielded bad actors from scru-
tiny.” That is why you have a vacancy.

So you have an environment and the wrong mission, and you did
not respond to my question about the Public Service Loan Forgive-
ness. Why is it that 99 percent of PSLF applicants are being de-
nied? Are loan servicers at fault?

Ms. KRANINGER. Senator, that is a question for the Department
of Education. Certainly it is their process and program when it
comes to Federal student loans. As you know, 92 percent of the
market is with the Federal side. That is why I do want to have a
conversation with the Department of Education about their respon-
sibilities and our responsibilities and how we can make sure we are
working together to——

Senator MENENDEZ. Well, you know, it is your responsibility to
oversee, whether it is the Department of Education, whether it is
a private lender, whoever it is, to make sure that you are pro-
tecting consumers. Telling me that it is the Department of Edu-
cation is just simply not acceptable. And the fact that you have not
had that conversation as of yet when 99 percent are being denied,
there is something desperately wrong.

In 2017, the CFPB updated its manual for student loan servicer
supervision to include examining loan servicers’ practices around
the PSLF program. So pursuant to the examination manual that
is currently on your website, have you examined why 99 percent
of PSLF applicants have been rejected?

Ms. KRANINGER. Senator, again, I understand why you are ask-
ing the question, and it is an important one. With 3 months on the
job, I do not have a specific answer to your question on this topic.
It is one that is important, and we will look——

Senator MENENDEZ. Can you tell me whether it is no longer the
CFPB’s practice to review how loan servicers handle the PSLF pro-
gram despite it being in your examination manual?

Ms. KRANINGER. Senator, I would have to get back to you to an-
swer your question specifically, which I am happy to do.

Senator MENENDEZ. Well, let me just say on that, on following
up, I think one of my colleagues raised the question of the Military
Lending Act. You have authorities over the entities that you—su-
pervisory authority over entities you regulate, do you not?

Ms. KRANINGER. With respect to enforcement, our authority is
very clear, and we will continue to take action where we find viola-
tions of the Military Lending Act.

Senator MENENDEZ. Well, you need to use your authorities, and
you are just not doing that. And 3 months on the job, that is not
the answer. You know, you need to make this a priority. And if you
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do not, you are not helping consumers. And the whole purpose of
this entity is to stand up for the little guy against those who have
enormous power and the ability to push back.

Thank you, Mr. Chairman.

Chairman CRAPO. Senator Smith.

Senator SMITH. Thank you, Chair Crapo. And thank you very
much, Director, for being with us today, and I appreciated our con-
versation yesterday. And I indicated yesterday I was interested in
also diving into this student loan question a little bit, so that is
what I would like to focus on.

As my colleagues have said, we have $1 trillion in student loan
debt and 44 million Americans, a high number, trying to manage
that debt. And so here is what I hear from my constituents: that
there is just a deep frustration with the loan servicing organiza-
tions. It is hard to get a straight answer. You get different answers
from different people at different times. And what they are trying
to do is to figure out how to stay out of default and to work with
the loan servicing organizations. But it is just not working, and it
feels to the people in my State with these crushing student loans
like all the power is with these big companies. And they do not
have any real remedy.

And so I thought it was really a good thing when the CFPB pub-
lished this proposal to get data from the student loan—from these
big private loan servicing companies to try to figure out what is
going on and to get some accountability and kind of rebalance the
power a little bit.

So that was announced in February of 2017, and there was a
comment period. And then when that was done, as is typical, that
was submitted to OMB for its routine review. And there it sits—
no approval to move forward, even when Mr. Mulvaney, you know,
was running both agencies. And, meanwhile, since that happened,
1.5 million Americans have defaulted on their loans, and there is
just so much frustration.

So can you help me understand this? You have worked at both
agencies, right?

Ms. KRANINGER. Yes, Senator.

Senator SMITH. So has OMB told you why they are sitting on this
proposal?

Ms. KRANINGER. Senator, I was unaware of this prior to last
week. We have certainly had conversations about what is going on
in the student lending space and the Bureau’s responsibilities, and
I talked with you a little bit, as I did earlier, about getting the pri-
vate education loan ombudsman position filled and in place to work
with the Department of Education on what their responsibilities
are when it comes to student servicers because, in particular, they
are contracted with the Department of Education.

But on this collection in particular, it was not an issue that had
been raised to me before last week. It is something we will abso-
lutely look at to figure out, again, why that was submitted, where
it stands. I do not have all the answers on that at the moment, but
it is something we will look at.

Senator SMITH. Well, I think it is really important, and I think
you should be looking at it. I mean, are you aware of Secretary
DeVos or anybody, any other political appointee, encouraging this
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to move forward or not to move forward or to express their opinion
one way or another on this?

Ms. KRANINGER. I am not aware of anything on that front, but,
again, I am looking into this to understand what motivated the re-
quest, where it stands, and what we need to do going forward.

Senator SMITH. But wouldn’t you agree that you would need to
have some data in order to be able to assess, you know, what is
happening with these student loan servicing organizations and why
there is so much frustration and why sort of the consumer side of
this has been so, you know, basically hung out to dry? Would you
agree that having that data would be valuable?

Ms. KRANINGER. Senator, I do not know what was specifically
laid out in that particular data request. That is why I hesitate to
give you a very direct answer to that question. But I can tell you
that we absolutely want the information necessary to assess the
marketplace, as is our responsibility, and move from there.

Senator SMITH. Well, it has been described to me that this is a
little bit of a black box, that nobody really knows. So I do not know
how we can provide protection to those 44 million Americans who
are living with student debt if we do not have some basic answers
to the questions about what is going on with these loan servicing
organizations. I think this is very—you know, it is very important,
and our job is to sort of be on the side of people when they need
to be—you know, that is why we have consumer protection, be-
cause sometimes the power is out of balance between these big
companies and people. So I think this is a really core responsibility.

Mr. Chair, I want to just add my concern about the way in which
the agency is, in my view, sort of choosing not to enforce a key part
of the military lending—you know, standing up to our military
against these predatory lenders. I do not understand how we can—
if we cannot examine whether there has been an issue, how we can
enforce that. That is what I just am struggling to understand here.
And I understand that you think that you do not have the author-
ity, but it strikes me that since there has not been any lawsuits
complaining about a misuse of authority, I mean, that to me is very
telling.

Mr. Chair, I am out of time. I just wanted to issue that concern
as well. Thank you.

Chairman CRAPO. Thank you.

Senator Van Hollen.

Senator VAN HOLLEN. Thank you, Mr. Chairman, and thank you,
Ms. Kraninger.

So I am very concerned about your decision to first delay and
then rescind the mandatory underwriting provisions of the payday
lending rule. It seems to me you are giving a total green light to
predatory lenders around the country to take advantage of con-
sumers.

Senator Merkley, myself, and 47 Senators sent you a letter on
February 13 on this issue. Did you get it?

Ms. KRANINGER. Yes, Senator, I did.

Senator VAN HOLLEN. Have you responded as of today?

Ms. KRANINGER. I believe we did.

Senator VAN HOLLEN. I just checked with Senator Merkley’s of-
fice about the letter.
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Ms. KRANINGER. Oh, I am sorry, Senator. The response is due on
Friday, and we are pulling the response

Senator VAN HOLLEN. Is that due—I think it would have been
useful, knowing that you were going to come in front of this Com-
mittee, to give us a response. It has been almost a month.

Ms. KRANINGER. I understand, Senator. I think the due date was
actually in the letter, but I recognize that it is not——

Senator VAN HOLLEN. I think it was probably set before that
date, and since we have got a hearing today, it would have been
useful to have that information.

I am looking at both the notice you provided in the Federal Reg-
ister on the delay rule and on the rescind proposal. Let me ask you
this: Bank regulators for years have found that an aspect of preda-
tory lending is deliberately lending to people who do not have the
ability to repay their loans and relying instead on their ability to
seize the collateral of those consumers, whether it is a house or a
bank account.

So if you can tell me why payday lenders should be allowed to
have a business model where they prey on people who cannot af-
ford to repay their loans, why should we carve out that particular
exception for payday lenders?

Ms. KRANINGER. Senator, the reason for the reconsideration of
the rule is the underlying legal and factual basis around the Bu-
reau’s determination of unfairness and abusiveness without those
underwriting rules, as you noted, and that is the issue at hand,
and that is what we——

Senator VAN HOLLEN. So you are rescinding a rule that is de-
signed to protect consumers, right?

Ms. KRANINGER. That was certainly the opinion of the agency at
the time, and, again, we are looking at that. And I have an open
mind——

Senator VAN HOLLEN. You are proposing—I am just reading your
documents here. You are proposing to rescind it, are you not? Yes
or no.

Ms. KRANINGER. Yes, Senator.

Senator VAN HOLLEN. OK. The CFPB, when they put that rule
in, they did a lot of research. One of their findings was four out
of five payday loans ends with the borrower unable to pay or hav-
ing to take out another loan to pay off the first. Do you dispute
that finding?

Ms. KRANINGER. No, Senator, but that was also a finding in the
context of many other findings that

Senator VAN HOLLEN. I am just asking you on that finding. They
also found that over 60 percent of loans result in borrowers paying
more in interest and fees than the amount they borrow. Do you dis-
pute that finding?

Ms. KRANINGER. Senator, that was, again, one of the findings

of-

Senator VAN HOLLEN. It was a finding. I am asking you whether
you dispute the finding.

Ms. KRANINGER. No, Senator, I do not——

Senator VAN HOLLEN. OK. Thank you.

Ms. KRANINGER. ——dispute the finding in the——
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Senator VAN HOLLEN. Now, listen, so I am looking at your anal-
ysis here now. Are you familiar with the Dodd-Frank Act Section
1022(b)(3) analysis that accompanied the notices?

Ms. KRANINGER. Yes, Senator.

Senator VAN HOLLEN. OK. And are you familiar with the fact
that you found that the payday lending industry on an annualized
basis would save about $7.3 to $7.7 billion that they would not oth-
erwise have under the previous rule?

Ms. KRANINGER. Senator, again, there were a number of things
that were looked at, including what

Senator VAN HOLLEN. I am just asking you about this provision,
which is right here in the documents you submitted. Does it con-
clude that by rescinding the rule on an annualized basis, payday
lenders will be able to pocket $7.3 to $7.7 billion more? Isn’t that
what it says right here?

Ms. KRANINGER. Yes, Senator, it does.

Senator VAN HOLLEN. That is what it says. And isn’t that money
coming from harming consumers? These are consumers that the
previous analysis concluded could not pay these loans on time. Is
that not true?

Ms. KRANINGER. Senator

Senator VAN HOLLEN. Is that not true?

Ms. KRANINGER. Senator, yes, I understand where you are get-
ting, and

Senator VAN HOLLEN. It is not where I am getting. I am just
looking at the facts. Is that not true?

Ms. KRANINGER. There are a number of facts here, and we had
a responsibility to look at the full record of this rulemaking. We are
in litigation actively on the issue, so the rule was already stayed,
and the Bureau did pledge to the court that the reconsideration
would be part of its process.

Senator VAN HOLLEN. You chose to move forward on this decision
to rescind the rule, right? That was your decision?

Ms. KRANINGER. Absolutely, and it was very——

Senator VAN HOLLEN. Absolutely. And in your own documents,
it says, does it not, that the payday lending industry will pocket
over $7.3 billion additional on an annualized basis? Isn’t that what
it says right here in your own analysis?

Ms. KRANINGER. Yes, Senator, and there are——

Senator VAN HOLLEN. And isn’t it true that, based on the pre-
vious analysis, that $7.3 billion is coming from harm done to con-
sumers by payday lending? Isn’t that true?

Ms. KRANINGER. Senator, there are 12 million consumers that
take advantage of the payday loan

Senator VAN HOLLEN. I am asking you——

Ms. KRANINGER. ——products in the States where they are al-
lowed to do so——

Senator VAN HOLLEN. The question is

Ms. KRANINGER. ——and the States have looked at——

Senator VAN HOLLEN. ——not whether we should just pull off
the reins off payday lending, which is what you are trying to do
so. The question is whether we should be protecting consumers. I
would like an answer to my question. Isn’t it true that that $7.3
billion that you say will now be in the pocket of the payday lending
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industry is as a result of harm done to consumers according to the
previous analysis by your Bureau?

: Ms. KRANINGER. Senator, I would note that there are 12 mil-
ion——

Senator VAN HOLLEN. I am just looking for a yes-no answer on
that $7.3 billion.

Ms. KRANINGER. But, again, individuals are accessing these prod-
ucts and making the best

Senator VAN HOLLEN. I know they are accessing these products.
And then we they cannot pay them back when the lenders should
have known it, they are coming after their cars and other posses-
sions. Isn’t that true?

Ms. KRANINGER. Consistent with State law, but, again, there are
places where that is not the case

Senator VAN HOLLEN. But isn’t your job to protect people from
predatory lending where people are just scamming and taking ad-
vantage of people’s situations? Isn’t that your job?

Ms. KRANINGER. Senator

Chairman CrRAPO. And if you would answer briefly.

Ms. KRANINGER. Yes, taking action against bad actors who are
engaged in what you would

Senator VAN HOLLEN. You are opening the door——

Ms. KRANINGER. ——predatory activity

Senator VAN HOLLEN. ——to bad actors. It is really outrageous
what you have done here—outrageous—because there were protec-
tions in place based on a detailed analysis, and your own writings
show that you are just going to give a big payday to payday lend-
ers.

Thank you, Mr. Chairman.

Chairman CRAPO. Senator Reed.

Senator REED. Well, I think Senator Warner was here before me.

Chairman CrAPO. It was not on my list. Senator Warner, you——

Senator REED. Will that take him off the list?

[Laughter.]

Senator WARNER. The very generous support of Senator Reed, I
appreciate it. Thank you, Mr. Chairman.

I actually want to follow up a little bit with my colleague from
Maryland. I think you made a dreadful error in rescinding the pay-
day lending rules. And what I am trying to also understand is that
the agency spent 5 years doing research into this rule, and I can
remember when the CFPB issued this rule back in 2017, and oppo-
nents of the rule at that moment in time said, “Oh, my God”—I
think it was 1,690 pages—“this is way too much information, way
too much data.”

Now, when you rescind, you are basically throwing all that data
and all that information out for this new approach. What has factu-
ally changed that undermined the 5 years of data and research
that went into the original payday lending rule that has allowed
you to make this determination?

Ms. KRANINGER. Senator, if I could, the full record from the prior
rulemaking is absolutely part of the process going forward, so that
is an important thing that I would note.

Senator WARNER. But that full rulemaking included conclusions
that were indicated based upon the Senator from Maryland’s cri-
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teria that this was a rule that was well needed to protect a whole
host of consumers. The fact that now all this work is kind of in a
sense thrown out, what has factually changed in the underlying
analysis that has allowed you to, I believe rather arbitrarily, throw
out this rule?

Ms. KRANINGER. The Bureau is in active litigation over the very
issue that the reconsideration is intended to address, and that is
the legal and factual basis, whether it is robust and rigorous
enough to warrant the determination of abusiveness and unfair-
ness in this market without those mandatory underwriting require-
ments. And so that is the very issue that is being looked at in the
reconsideration.

Senator WARNER. Respectfully, we remember how long this rule
took to put in place. We remember how much research was done.
I do not believe you have got a factual basis. I think this was a
politically driven decision, and I am deeply concerned by your deci-
sion.

I want to move to another area around the GSE patch. As you
know, the CFPB’s QM rule created an exemption from the 43 per-
cent DTI cap for mortgages under Fannie and Freddie, and this is
a subject matter that the Chairman and I and a number of us on
this Committee have spent an awful lot of time on. This exemption,
as we all know, is commonly known as the “GSE patch,” which is
set to expire on January 10, 2021, or the day on which the GSEs
would exit the conservatorship.

I am very concerned about what termination of the patch could
mean for affordable housing, particularly in communities of color,
because the number one reason, as we all know, that mortgage ap-
plications are rejected is because of the DTI requirement, and near-
ly 30 percent of the GSE mortgages are in that 43 to 50 percent
DTT range.

So the question is: If, again, the role of your agency is to protect
consumers, if the role of your agency is for folks to get a fair shake,
how do you view the GSE patch? And how do you view CFPB’s au-
thority to act on this issue?

Ms. KRANINGER. Senator, I am well aware of the stats that you
noted in terms of how large a role the GSE patch plays in the
mortgage space today. When the rule was finalized on the ability
to repay and stipulating what the qualified mortgage safe harbor
would be, there was an intent at the time or an expectation at the
time that a non-QM market would stem from that. And there was
a determination that the patch was intended to be at least shorter
term or nearer term at the time the Bureau stipulated that, so in
place for 7 years.

We just completed our 5-year lookback assessment that was re-
leased in January on that rulemaking and the outcome of that rule,
and it is evident that the non-QM market has really not material-
ized for a number of reasons. And so the Bureau is faced with re-
sponsibility in this area. Important to note, though, is that that 7-
year QM patch could expire at the end of the conservatorship of
Fannie and Freddie, so those two things were tied in the rule-
making. This is something that I am looking at very closely, and
we are looking to make sure—there will not be any dramatic ac-
tions taken with respect to the mortgage market by me, and I can
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tell you I do not want to make news on this topic here. It is a very
market-moving issue, as you well know, and it is something that
I will look at responsibly and in a timely manner, and I appreciate
your interest in

Senator WARNER. All I would say—and the Chairman and I and
a number of us have worked on this issue, and affordability is ex-
traordinarily important. I am still hopeful we can get a legislative
solution, but I hope you will look at this data. And as you indi-
cated, the non-QM market has not moved forward, and the extraor-
dinarily detrimental effect that would have on affordability, if there
were arbitrary and capricious actions, again, in terms of getting rid
of that patch.

Thank you, Mr. Chairman.

Chairman CRAPO. Thank you.

Senator Reed.

Senator REED. Well, thank you very much, Mr. Chairman. And
thank you, Director Kraninger.

Like several Members of this Committee, I spent my youth in the
military. I commanded paratroopers at Fort Bragg, and I saw on
a daily basis soldiers being victimized by predatory lenders. Not
surprising. They were not from around there. They were transients.
Most of them were 18, 19, 20 years old, not a lot of financial so-
phistication. And they needed to be helped. I felt sort of useless,
really, because all I could do was inform the lender that what they
were doing was wrong or illegal, but I had no authority.

So when I got here, I was very active in trying to fix that prob-
lem because it was not theoretical to me. It was real. So I was ac-
tive in passing the Military Lending Act along with my colleagues,
particularly active in creating the Office of Servicemember Affairs
in your organization. That was an amendment that former Senator
Scott Brown of Massachusetts and I passed because we wanted to
give, in your organization, special emphasis. In fact, I think it is
the only subset that is dedicated to a specific group of individual
Americans. And I am, frankly, appalled that you have decided that
it is not within your supervisory responsibilities to cover the MLA.

You do have enforcement responsibilities, which you admit, but
supervision is the key to preventing enforcement. We learned that
in Dodd-Frank. If we had been supervising these financial institu-
tions and these nonbank banks and all the other bad actors of 2008
and 2009, we would not have had the crisis and the corruption that
we witnessed.

So did anyone from the Office of Servicemember Affairs comment
about your decision to exclude the MLA? Did you seek comments
and were there any objections raised?

Ms. KRANINGER. Senator, there was certainly a robust discussion
at times in the history of the Bureau where this conversation was
had. I can tell you that the determination is mine, and that is what
gongress gave me, as Director, the authority and responsibility to

0.

Senator REED. Well, thank you. I think you have made the wrong
determination. In fact, I think your legal counsel feels you have
made the wrong determination, but let me get to that later. When
this decision was made, we asked the Department of Defense, who
has a vested interest in protecting the men and women of the mili-
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tary. Their comments to us on a letter of September 7, 2018: “The
Department believes that the full spectrum of tools, including su-
pervisory examinations, contribute to effective industry education
about, and compliance with, the MLA.” I think that is right. And
they certainly have a vested interest in this, and it is not a par-
tisan, political interest. It is the protection of the men and women
who protect us. Now every veterans organization of note has indi-
cated the same feeling.

Now, your view is that you cannot do it, but your own legal anal-
ysis, that you submitted to us in your letter, states, “One possible
reading of the statute would allow that the Bureau may seek to un-
cover and remedy violations of the MLA in the course of exercising
its authorities.” So you do have the legal authority to do it. You
have chosen to read the statute to protect payday lenders even
though your own legal counsel said the statute can be read, as the
Department of Defense and as many of my colleagues feel, to pro-
tect the men and women of the armed forces. Is that right?

Ms. KRANINGER. Senator, I agree with the Department of De-
fense that I would like the full panoply of authorities——

Senator REED. You have the full panoply. That is exactly what
your counsel said. “One possible reading of the statute”—this is
your legal counsel, not me—“would allow that the Bureau may seek
to uncover and remedy violations of the MLA in the course of exer-
cising its authorities.” That would be including your supervisory
authorities. You chose not to read that section. You sort of omitted
it.

Ms. KRANINGER. I have, Senator, and the reason for that is that
then the Bureau could be engaged in examinations for safety and
soundness. The Bureau could be engaged in examinations for tax
law and other criminal law——

Senator REED. No.

Ms. KRANINGER. The all-encompassing provision——

Senator REED. No, no.

Ms. KRANINGER. there is about any risk to consumers.

Senator REED. That is the fallacy: if you follow the law, you can
make up things. That is not true. There is no one here asking you
to examine, generally speaking, safety and soundness of payday
lenders. What we are saying is we passed the Military Lending Act,
we passed supplemental language giving you the clarity to do this
in Dodd-Frank so that you would protect consumers, and you are
not doing it. And particularly military consumers. And what is so
frustrating to me is that if this is the policy of your Administration,
I do not know how on Memorial Day and Veterans Day everyone
stands up and says, “Oh, we have to do all we can for the service
men and women in this country. They do so much for us,” and you
have decided you should not supervise these companies. And we
know supervision prevents the need for enforcement. That is one
of the great lessons of Dodd-Frank. Had we been supervising these
institutions, we would not have had the collapse we had.

So I cannot say how profoundly distressed I am with your rejec-
tion of the opportunity to protect the soldiers, sailors, Marines, and
airmen and Coast Guardsmen of the United States.

Thank you, Mr. Chairman.

Chairman CRAPO. Thank you.
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Senator Kennedy.

Senator KENNEDY. Thank you, Mr. Chairman. Madam Director,
welcome.

You believe in protecting consumers, do you not?

Ms. KRANINGER. Yes, Senator, I do.

Senator KENNEDY. Do you consider that your guiding mission as
Director?

Ms. KRANINGER. Yes, I do.

Senator KENNEDY. You have a lot of experience in Government.
What mistakes were made when the agency was established?

Ms. KRANINGER. Senator, as you noted, I have a lot of experience
in Government, and that includes involvements in startups in Gov-
ernment, and I do believe that those who stood up the Bureau took
the mission very seriously and tried to carry out the authorities
that Congress gave them in the context they were operating in. A
lot of things happen fast and furious in the early part of an agency.

Senator KENNEDY. What mistakes were made?

Ms. KRANINGER. Senator, I really make it a point of not looking
back to criticize those who I did not have the opportunity to serve
with who truly understand a lot of challenges during the time, as
you well know.

Senator KENNEDY. Well, if you do not look back, then how do you
fix the agency in the future?

Ms. KRANINGER. So one thing that my predecessor did exten-
sively—and you are aware of it—is the call for evidence and a lot
of requests for information from all the stakeholders that the Bu-
reau has on ways to improve how the Bureau operates going for-
ward, and that I absolutely believe in, and we are taking to heart
all of those comments that we have gotten.

Senator KENNEDY. Let me ask you this, Madam Director: Do you
think the agency would be better governed by a board?

Ms. KRANINGER. I believe that is an issue for Congress to deter-
mine and, Senator, I would

Senator KENNEDY. I am in Congress. I am asking your opinion.

Ms. KRANINGER. I understand. I would welcome whatever
changes Congress sees fit to make that will increase the trans-
parency and accountability of the agency. I am absolutely dedicated
and focused on that.

Senator KENNEDY. Would you support something like that?

Ms. KRANINGER. Senator, I am making it a point to not endorse
legislation, but I appreciate why you are considering the issue.

Senator KENNEDY. All right. My copy of the Constitution says
that Congress gets to appropriate the money, but that is not the
case with your agency, is it?

Ms. KRANINGER. No, it is not.

Senator KENNEDY. Do you think we ought to fix that? Would you
oppose legislation—let me put it this way: Would you oppose legis-
lation if we decided to make your agency financially accountable to
Government?

Ms. KRANINGER. If Congress put such legislation in front of the
President and the President signed it, I would dutifully carry that
out. I think that is—again, anything that increases transparency
and accountability in Congress’ estimation is something I would
welcome.
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Senator KENNEDY. When you took over, Madam Director, and
had a chance to catch your breath and look around and assess
things, what are the three biggest problems you see?

Ms. KRANINGER. I think with respect to the agency in general,
there are some really dedicated people who are focused on the mis-
sion and the mission is our strength. It is really now

Senator KENNEDY. I know, but they are not a problem. I am in-
terested in:

Ms. KRANINGER. Understood.

Senator KENNEDY. the three problems, biggest problems that
you see, if you could answer my question.

Ms. KRANINGER. One is continuing to mature the agency and its
processes. There are a lot of stovepipes that were created in the di-
visions, and I think there is a lot of power that comes——

Senator KENNEDY. What does that mean?

Ms. KRANINGER. There are six different divisions in the Bureau,
and they did kind of operate in a bit of an individualized way.

Senator KENNEDY. Do they have turf battles?

Ms. KRANINGER. I think it is, again, with the mission in mind
and individuals being very proud of what they do, but, yes, there
is a little bit of an understanding that there is an individual van-
tage point.

Senator KENNEDY. Is each one headed by somebody? There are
supervisors who run the divisions?

Ms. KRANINGER. Yes.

Senator KENNEDY. Can you fire them?

Ms. KRANINGER. No.

Senator KENNEDY. Do you think that is a problem?

Ms. KRANINGER. There are a lot of challenges with civil service
law, Senator, and that is probably another area where, again,
should Congress take action——

Senator KENNEDY. Well, you can fire them, but they can sue you,
right?

Ms. KRANINGER. There are a lot of challenges in terms of remov-
ing people, but I would say in this case I——

Senator KENNEDY. Well, let us suppose one of your directors of
one of those little areas of turf, you fired them, and they said, “You
cannot fire me.” And you said, “I just did.” And they said, “I am
going to sue.” And you say, “Good. I can draw you a map to the
courthouse.” And they said, “I am going to get a lawyer.” You say,
“Well, I am going to get a lawyer, and I can get more lawyers than
you because my budget is bigger.”

Why doesn’t that ever happen?

Ms. KRANINGER. Following your hypothetical, Senator, is dan-
gerous, but I would say that there are cases where——

Senator KENNEDY. Why is it dangerous?

Ms. KRANINGER. It is a

Senator KENNEDY. You know that would happen in the real
world.

Ms. KRANINGER. And in the Government, there are a lot of pro-
tections that are appropriate for civil servants.

Senator KENNEDY. I mean, you are sitting here as Director trying
to run this thing, and you have got people under you you cannot




30

fire who are fighting among each other and presumably not fol-
lowing all of your directives. Is that right?

Ms. KRANINGER. Senator, I would not go that far with it. I think
there is an intent to follow the direction and they really are wel-
coming the stability that I am bringing and the consistency that I
am bringing.

Senator KENNEDY. You need to fire somebody. That is what is
wrong with Government and what is wrong with the bureaucracy.
Nobody is ever held accountable, and nobody ever gets fired. And
they know that.

I am done. Thank you.

Chairman CRAPO. Senator Jones.

Senator JONES. Thank you, Mr. Chairman. Thank you for coming
here today, and I apologize for being a little bit late.

Ms. Kraninger, I want to ask you about—I think it was Senator
Kennedy who talked about the guiding missions of the Bureau, and
one of those under the objectives under the statute is that con-
sumers are protected from unfair, deceptive, and abusive acts and
practices, and from discrimination. Discrimination in fair lending is
also a guiding mission of the CFPB, and it seems to me that under
the leadership of Acting Director Mulvaney, there was a total lack
of commitment toward enforcing fair lending laws and that guiding
mission of the agency. For millions, it is not just your income or
your credit that determines how you receive financial services. The
reality is that it can also be the color of your skin. That is why the
Government has to be committed to enforcing laws prohibiting dis-
crimination. For years, that discrimination has been direct and ex-
plicit, but today it is much more subtle and beneath the surface.

In your confirmation hearing, I asked you about that and asked
you if you were committed to using disparate impact theory to en-
force fair lending violations, which I think is a strong tool that you
have in your toolbox to enforce fair lending laws. And I think your
answer at that time was you would have a detailed conversation
with staff, if confirmed, about the use of disparate impact.

Have you had that conversation? And what was the result?

Ms. KRANINGER. Senator, we have started that conversation. As
you may be aware, the Bureau, in its unified regulatory agenda,
stipulated that this is something that may be worth a
prerulemaking activity so that we can have a conversation about
whether disparate impact is cognizable and how under the Equal
Credit Opportunity Act. And so that is an issue that I think does
deserve some conversation in the public sphere, and we are looking
at the best way to facilitate that and take the prerulemaking ac-
tion.

Senator JONES. All right. What is your personal opinion about
the use of disparate impact?

Ms. KRANINGER. Senator, we are still having conversations with
staff on that issue. Given that it is in a pre-rulemaking stage, I do
not think it is appropriate to talk about a personal opinion on this
matter. I can tell you that I am committed to our fair lending mis-
sion, and we have taken a lot of steps to look at that and make
sure that we are robustly both engaged in education on that issue
and engaged in supervision and enforcement work on that issue.
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Senator JONES. All right. So let me talk about payday lending as
well. I know that that has been a subject of a number of questions,
and it is obviously a huge concern in my State. And I have been
just incredibly disappointed, and confused, quite frankly, as to why
you rolled back critical parts of the rule after so many public com-
ments on the issue. And when you did so recently, made the an-
nouncement to roll back those critical parts of this rule, particu-
larly on ability to pay, the CFPB cited a decade-old study that used
surveys from 2001 and 2007 that found consumers were generally
satisfied with their short-term loans. Are you familiar with that?

Ms. KRANINGER. Senator, I do believe there were studies similar
to that. I would tell you that we are looking at the full panoply of
studies that have been available——

Senator JONES. Well, you cited the study that did surveys from
2001 and 2007, and that study itself said it accounted for dif-
ferences between the 2001 and 2007 surveys by saying, “Economic
conditions changed and affected survey results.”

I know you are aware that in 2008 and 2009 we had a major re-
cession in this country, one of the worst since the Depression. So
my question—and your change, you said that the results of that
study “add to the Bureau’s preliminary conclusion that its interpre-
tation in the 2017 Final Rule of limited data”—which I would dis-
agree with it was limited data—“from the Mann Study provides an
insufficiently robust and representative foundation for the findings
on which the Bureau relied in concluding that its identified prac-
tice was unfair and abusive.”

How in the world can you justify using a survey from 2001 and
2007 when the economy was doing pretty well and not in today’s
world and the reality after the 2008 and 2009 recession? How do
you justify using that as a way to get rid of so many parts of the
payday lending rule?

Ms. KRANINGER. Senator, we did not rely on any one survey or
study from that time period or more recently. We are looking at
both the full evidence base that underlies the 2017 rule and evi-
dence that may come forward——

Senator JONES. Well, this was the only rule that I saw that was
cited. This was the only study that I saw that was cited. I did not
see anything about surveys of people today in today’s world or even
5 years ago when they were having trouble. So this study that I
am talking about was relied on pretty heavily in this, and I am try-
ing to figure out how that rule was even cited as representative of
what is happening in 2019.

Ms. KRANINGER. It is a proposed rule that we welcome additional
evidence and comments on. There are studies that I have seen in
press reports that we have also looked at across the board. We defi-
nitely welcome the most robust and rigorous evidence we can for
this reconsideration process.

Senator JONES. Well, Ms. Kraninger, you had millions of com-
ments earlier, and you apparently chose to ignore them. So I can-
didly do not know how additional comments are going to change
your mind.

Thank you, Mr. Chairman.

Chairman CRAPO. Thank you.



32

That concludes the questioning for today’s hearing. For Senators
who wish to submit questions for the record, those questions are
due to the Committee by Tuesday, March 19. And, Director
Kraninger, we ask that you respond to those questions as promptly
as you can.

Unfortunately, we did not have a quorum present to vote on the
three nominees that Senator Brown and I spoke about at the begin-
ning of the hearing. We will vote off of the Senate floor this after-
noon on the first vote that is called at 2:30.

Again, we thank you for being here, Director Kraninger. We ap-
preciate your work at the CFPB. And with that, this hearing is ad-
journed.

[Whereupon, at 11:41 a.m., the hearing was adjourned.]

[Prepared statements, responses to written questions, and addi-
tional material supplied for the record follow:]
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PREPARED STATEMENT OF CHAIRMAN MIKE CRAPO

Today, we will receive testimony from Consumer Financial Protection Bureau
(CFPB) Director Kathy Kraninger on the CFPB’s most recent semiannual report.

On February 12, the CFPB issued its Fall 2018 Semiannual Report, which out-
lines the CFPB’s significant work between April 2018 and September 2018, includ-
ing rulemakings and supervisory and regulatory activities.

The report also provides insight into what the CFPB plans to undertake in the
coming work period.

In the report, Director Kraninger said, “As I begin my stewardship of the CFPB,
I will be moving forward with the agency to make sure the American people have
access to the financial products and services that best suit their individual needs,
the financial institutions that serve them are competing on a level playing field and
the marketplace is innovating in ways that enhance consumer choice.”

Providing individuals and businesses access to a wide array of financial products
and services is foundational to robust economic growth and job creation.

Under Director Kraninger’s leadership, the CFPB has already started to take ac-
tion to ensure that regulations that could affect consumers’ access to credit are
based on solid evidence and legal support, rather than flawed analysis.

On February 6, the CFPB proposed to rescind the mandatory underwriting provi-
sions of its Payday Lending rule and delay their compliance date.

This decision was made nearly 1 year after initially noticing its intention to re-
visit the rule and after conducting extensive due diligence.

The CFPB found insufficient evidence and legal support for the mandatory under-
writing provisions, and said that those provisions would reduce access to credit and
competition in States that have determined it is in their residents’ interest to be
able to use such products, subject to State law.

The CFPB has also taken steps to implement provisions of the Economic Growth,
Regulatory Relief, and Consumer Protection Act (S. 2155) that increase protections
for consumers.

On March 4, the CFPB issued an advance notice of proposed rulemaking to gather
information on residential Property Assessed Clean Energy financing, or PACE
loans, that will be used in its proposal to implement Section 307 of the bill.

In September, the CFPB announced as effective a provision of S. 2155 that pro-
vides consumers who are concerned about identity theft or data breaches the option
to freeze and unfreeze their credit for free.

A New York Times article commenting on the provision noted that, “one helpful
change . . . will allow consumers to ‘freeze’ their credit files at the three major cred-
it reporting bureaus—without charge. Consumers can also ‘thaw’ their files, tempo-
rarily or permanently, without a fee.”

Susan Grant, director of consumer protection and privacy at the Consumer Fed-
eration of America expressed support for these measures, calling them “a good
thing.”

In August, the CFPB issued an interpretive and procedural rule to implement
Section 104 of S. 2155 to exempt qualifying community banks and credit unions par-
tially from reporting certain data points under HMDA.

The CFPB took another positive step on HMDA reporting in December issuing
policy guidance describing HMDA data that it intends to publicly disclose in a man-
ner that protects consumers’ privacy.

The Committee will continue to make implementation of S. 2155 a top priority
this Congress, and I encourage the CFPB to take the necessary steps to provide
meaningful relief that will ultimately benefit consumers.

Data privacy is another issue that the Committee will spend significant time on
this Congress.

Americans are rightly concerned about how their data is collected and used, and
how their data is secured and protected by both Government agencies and private
companies.

I have long raised concerns about big data collection by the CFPB, especially with
respect to credit card and mortgage information.

Although there have been positive changes in recent years under new leadership,
the CFPB must ensure that the collection of consumer information is limited, infor-
mation is retained only as long as is absolutely necessary to fulfill the CFPB’s obli-
gations and that appropriate safeguards are in place to protect it.

It is also worth examining how the Fair Credit Reporting Act, or FCRA, should
work in a digital economy, and whether certain data brokers and other firms serve
a function similar to the original consumer reporting agencies.
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The FCRA establishes standards for collection and permissible purposes for dis-
seminating information by consumer reporting agencies, and gives consumers access
to their files and the right to correct information.

The CFPB, through its supervision of larger participants it defines by rule, over-
sees a large segment of the consumer reporting marketplace.

I look forward to working with the CFPB to identify opportunities to update the
FCRA so that it works in a digital world.

During this hearing, I look forward to hearing more about Director Kraninger’s
priorities for the CFPB in the upcoming work period; additional legislative or regu-
latory opportunities to provide widespread access to financial products and services;
and steps that could be taken to increase the protection of consumers’ financial and
other sensitive information.

Director Kraninger, thank you again for joining the Committee this morning to
discuss the CFPB’s activities and plans.

PREPARED STATEMENT OF SENATOR SHERROD BROWN

We created the Consumer Financial Protection Bureau to crack down on Wall
Street predators and shady lenders that prey on hardworking families. Wall Street
has armies of lobbyists fighting for every tax break, every exemption, every oppor-
tunity to be let off the hook for scamming customers and preying on families.

Ordinary Americans don’t have those lobbyists. They don’t have that kind of
p}(:wer‘ The Consumer Protection Bureau is supposed to be their voice, to fight for
them.

When a toxic mortgage robs a family of their home, it’s not the CEO of Bank of
America or Wells Fargo who has to sit down with those kids and have the tough
conversations around the kitchen table—explaining that their house is being taken
away, explaining theyre going to have to change schools, explaining why they are
going to have to get rid of the family dog.

It’s the parents who were ripped off by corporate greed who have to look their
children in the eyes.

We created the CFPB so there would be fewer of those conversations—to look out
for danger before it crashes down on hardworking families and robs them of their
homes and their jobs and their savings.

Like food inspectors, the Consumer Financial Protection Bureau is supposed to
hunt down scammers trying to sneak toxic products onto our kitchen tables.

But under new leadership, the Consumer Bureau has turned its back on that job.

CFPB inspectors used to show up at Wall Street banks and other lenders to make
sure they were obeying the Military Lending Act—that’s a law that protects active-
duty servicemembers and their families from predatory loans.

Under new leadership, CFPB inspectors aren’t protecting servicemembers any-
more.

The CFPB used to protect borrowers from shady lending practices that trapped
hardworking families in an endless cycle of debt.

Now, the CFPB Director is giving payday lenders and car title lenders free rein.
In fact, Director Kraninger wants us to believe that an endless cycle of debt is a
benefit to hardworking families.

The CFPB used to make sure loans have clear explanations that regular Ameri-
cans could understand.

Now, the CFPB has created the Orwellian-ly named “Office of Innovation”, which
as far as we can tell is dedicated to helping big banks and tech firms innovate new
ways to trick their customers into new loans and other complicated financial prod-
ucts.

The old CFPB prosecuted debt collectors who used shady tactics to harass bor-
rowers and threaten them in their homes or at their jobs.

Now, the CFPB is considering a proposal to let debt collectors call borrowers as
many times as they want. You thought telemarketers were bad? Try being harassed
over your student loan debt.

If the Director of the Consumer Financial Protection Bureau wanted to help con-
sumers, she wouldn’t have to look very far to find people in need.

Student loan debts have reached record levels, and record delinquency rates.
Seven million Americans are more than 3 months behind on their car payments—
the highest level in 19 years, worse than during the Great Recession. Forty percent
of Americans don’t have enough savings to cover a $400 emergency expense.

But instead, she’s siding with the rest of this Administration that looks like an
executive retreat for Goldman Sachs. It’s clear whose side everyone in this Adminis-
tration is on.
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And they continue to create excuses for eliminating financial protections, saying
they are—“increasing access to credit.”

What they really mean is, increasing access to bad credit that drains people’s sav-
ings and traps them in debt. Right now, Wells Fargo CEO Tim Sloan is testifying
in the House Financial Services Committee about a laundry list of ways his bank
abused its customers.

Millions of Americans got hurt because this bank cared more about profits than
its customers. It was the CFPB that helped uncover this scandal and it was the
CFPB that got many Americans their money back. That’s what Ms. Kraninger’s job
should be about.

PREPARED STATEMENT OF KATHY KRANINGER
DIRECTOR, CONSUMER FINANCIAL PROTECTION BUREAU

MARcH 12, 2019

Chairman Crapo, Ranking Member Brown, and distinguished Members of the
Committee, thank you for the opportunity to present the Consumer Financial Pro-
tection Bureau’s most recent Semiannual Reports to Congress. While the reports de-
scribe actions undertaken before I arrived, they provide a touchstone as we create
a fresh outlook at the agency under my leadership.

The Bureau presents these Semiannual Reports to Congress and the American
people in fulfillment of its statutory responsibility and commitment to accountability
and transparency. The Bureau’s Spring 2018 (October 1, 2017, to March 31, 2018)
and Fall 2018 (April 1, 2018, to September 30, 2018) Semiannual Reports meet this
mandate. My testimony highlights the contents of these reports.

Significant Problems Faced by Consumers in Shopping for or Obtaining Consumer
Financial Products or Services

In each Semiannual Report, the Bureau identifies relevant trends affecting con-
sumers shopping for or obtaining consumer financial products or services. In the two
Reports submitted to Congress in 2018, the Bureau identified a total of four trends
of relevance.

First are credit products marketed to “nonprime borrowers.” Given the higher late
payment and default rates associated with “nonprime borrowers,” products issued
to these consumers generally feature higher all-in costs than products issued to con-
sumers with higher scores, but offer such consumers the dual possibility of access
to the credit card market as well as an avenue for building or rehabilitating credit
records when timely repayments are made.

Second are secured credit cards. Consumer awareness and demand for secured
cards have increased in recent years, however, low product awareness remains a
barrier to secured credit card adoption. Outside research has found that many
“nonprime borrowers” may not be aware that secured credit cards are a potential
option for them, or even that the product exists.

Third, the Bureau found that credit invisibility—i.e., lacking a credit record that
is treated as “scorable” by widely used credit scoring models—among adults 25 and
older is concentrated in rural and highly urban geographies. Lack of internet access
appears to have a stronger relationship to credit invisibility than does the presence
of a bank branch. Among consumers who successfully transition out of credit invisi-
bility, the overall rate of using a credit card as an entry product is much lower for
those living in rural areas and in lower-income neighborhoods.

Lastly, many homebuyers do not comparison shop for their mortgages even
though mortgage interest rates and loan terms can vary considerably across lenders.
Reasons may include that rates change regularly, getting an accurate rate quote
generally requires sharing personal financial information, and most consumers be-
lieve comparison shopping doesn’t make a difference. A Bureau study found that
consumers who were encouraged to comparison shop became more knowledgeable
and confident regarding the mortgage market.

Justification of the Budget Request of the Previous Year

The Bureau is funded principally by transfers from the Federal Reserve System,
up to the limits set forth in the Dodd—Frank Act. Funding from the Federal Reserve
System for FY2018 is capped at $663 million. As of September 30, 2018, the Bureau
had received a total of $381.3 million in transfers for FY2018, which was added to
the $177.1 million the Bureau had in unobligated balances at the end of FY2017.

As of September 30, 2018, the end of the fourth quarter of FY2018, the Bureau
had spent approximately $553 million in FY2018 funds to carry out the authorities
of the Bureau under Federal financial consumer law. Approximately $320.5 million
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was spent on employee compensation and benefits for the 1,510 Bureau employees
who were on-board by the end of the quarter.

Significant Rules and Orders Adopted by the Bureau, as Well as Other Significant
Initiatives Conducted by the Bureau, During the Preceding Year and the Plan
of the Bureau for Rules, Orders, or Other Initiatives To Be Undertaken During
the Upcoming Period

In its Semiannual Reports, the Bureau set forth the rules it had produced during
the year preceding each report and the initiatives it intends to take during the up-
coming reporting period. Below is a selection of the most relevant such matters.

Significant Rules Adopted by the Bureau During the Preceding Year:

e Final Rule: Payday, Vehicle Title, and Certain High-Cost Installment Loans.

e Final Rule: Arbitration Agreements (note, however, that this rule will not go
into effect because Congress subsequently adopted a joint resolution of dis-
approval which the President signed pursuant to the Congressional Review
Act). 1

Less Significant Rules:

e Final Rule: Mortgage Servicing Rules Under the Truth in Lending Act (Regula-
tion 7). 2

e Final Rule: Rules Concerning Prepaid Accounts Under the Electronic Fund
Transfer Act (Regulation E) and the Truth in Lending Act (Regulation Z).3

e Interim Final Rule: Mortgage Servicing Rules Under the Real Estate Settle-
ment Procedures Act (Regulation X). 4

e Final Rule: Equal Credit Opportunity Act (Regulation B) Ethnicity and Race In-
formation Collection. 5

e Final Rule: Home Mortgage Disclosure Act (Regulation C).6

e Final Rule: Amendments to Federal Mortgage Disclosure Requirements Under
the Truth in Lending Act (Regulation Z).7

Significant Initiatives:

e Notice of Proposed Policy Guidance: Policy To Encourage Trial Disclosure Pro-
gram.

e Symposium on Building a Bridge to Credit Visibility.

o Call for Evidence.

Plan for Upcoming Initiatives

e Policy Statement: Public Release of Home Mortgage Disclosure Act Data.

e Pre-Rule Activity: Threshold Adjustment to Escrow Provision for Higher Priced
Mortgage Loans.

Plan for Upcoming Rules

e Payday, Vehicle Title, and Certain High-Cost Installment Loans: The Bureau
announced in January 2018 that it intends to open a rulemaking to reconsider
its 2017 rule titled Payday, Vehicle Title, and Certain High-Cost Installment
Loans. The Notice of Proposed Rulemaking was issued by the Bureau on Feb-
ruary 6, 2019.8

e Debt Collection Rule: The Bureau is working toward releasing a proposed rule
regarding FDCPA collectors’ communications practices and consumer disclo-
sures.

lwwuw.federalregister.gov /documents /2017 /07/19/2017-14225 | arbitration-agreements;
wwuw.federalregister.gov /documents /2017 /11/22/2017-25324 | arbitration-agreements

2 www.federalregister.gov /| documents /2018 /03 /12 /2018-04823 | mortgage-servicing-rules-
under-the-truth-in-lending-act-regulation-z

3wwuw.federalregister.gov |documents [2018/02/13/2018-01305 | rules-concerning-prepaid-ac-
counts-under-the-electronic-fund-transfer-act-regulation-e-and-the-truth

4 www.federalregister.gov /documents /2017 /10/16/2017-21912 | mortgage-servicing-rules-
under-the-real-estate-settlement-procedures-act-regulation-x

5 wwuw.federalregister.gov | documents [2017/10/02/2017-20417 | equal-credit-opportunity-act-
regulation-b-ethnicity-and-race-information-collection

. Swwuw.federalregister.gov [ documents/2017/09/13/2017-18284 | home-mortgage-disclosure-reg-

ulation-c

7www.federalregister.gov | documents /2017 /08/11/2017-15764 | amendments-to-federal-mort-
gage-disclosure-requirements-under-the-truth-in-lending-act-regulation-z

8 www.consumerfinance.gov / policy-compliance [ rulemaking [ rules-under-development | payday-
vehicle-title-and-certain-high-cost-installment-loans-delay-of-compliance-date /
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e Home Mortgage Disclosure (Regulation C): The Bureau announced in December
2017 that it intends to engage in a rulemaking to reconsider various aspects
of the Bureau’s 2015 rule under the Home Mortgage Disclosure Act (Regulation
C), which could involve issues such as the institutional and transactional cov-
erage tests and the rule’s discretionary data points.

e Partial Exemptions From the Requirements of the Home Mortgage Disclosure
Act Under the Economic Growth, Regulatory Relief, and Consumer Protection
Act (Regulation C):

The Bureau will incorporate into Regulation C interpretations and pro-
cedures set forth in an interpretive and procedural rule issued to imple-
ment and clarify the requirements of section 104(a) of the Economic
Growth, Regulatory Relief, and Consumer Protection Act, which amended
certain provisions of the Home Mortgage Disclosure Act.

Analysis of Complaints About Consumer Financial Products or Services That the Bu-
reau Has Received and Collected in Its Central Database on Complaints During
the Preceding Year

The Bureau’s Office of Consumer Response analyzes consumer complaints, com-
pany responses, and consumer feedback to assess the accuracy, completeness, and
timeliness of company responses. The Bureau uses insights gathered from complaint
data to scope and prioritize examinations and ask targeted questions when exam-
ining companies’ records and practices, to help understand problems consumers are
experiencing in the marketplace, to provide access to information about financial
topics and opportunities to build skills in money management that can help them
avoid future problems, and to inform enforcement investigations to help stop unfair,
deceptive, or abusive acts or practices.

In the Spring 2018 Semiannual Report, the Bureau noted that it had received ap-
proximately 326,200 consumer complaints and sent approximately 260,200 (or 80
percent) to companies, and companies responded to approximately 94 percent of
complaints that the Bureau sent to them. In the Fall 2018 Semiannual Report, the
Bureau received approximately 329,000 consumer complaints and sent approxi-
mately 263,200 (or 80 percent) to companies, and companies responded to approxi-
mately 93 percent of complaints that the Bureau sent to them. The Bureau does not
verify all the facts alleged in complaints, but takes steps to confirm a commercial
relationship between the consumer and the company.

In both reports, the credit or consumer reporting categories received the most
complaints, at 37 percent in the most recent report, and debt collection received the
second highest number of complaints, at 25 percent in the most recent report. The
remaining categories, from highest to lowest percentage of total complaints, are:
mortgage (10 percent), credit card (9 percent), checking or savings (7 percent), stu-
dent loan (3 percent), money transfer or service or virtual currency (3 percent), vehi-
cle loan or lease (3 percent), personal loan (1 percent each period), payday loan (0.7
percent), prepaid card (0.7 percent), credit repair (0.3 percent), and title loan (0.2
percent).

Public Supervisory and Enforcement Actions to Which the Bureau Was a Party Dur-
ing the Preceding Year

The Bureau’s supervisory activities with respect to individual institutions are non-
public. The Bureau has, however, issued numerous supervisory guidance documents
and bulletins described in the Spring and Fall Semiannual Reports.

The Reports note that the Bureau was a party in several public enforcement ac-
tions, as well as actions involving Office of Administrative Adjudication Orders with
respect to covered persons which are not credit unions or depository institutions, be-
tween the two Reports. For a list of each case, along with brief descriptions, please
refer to the Bureau’s Semiannual Reports.

Actions Taken Regarding Rules, Orders, and Supervisory Actions With Respect to
Covered Persons Which Are Not Credit Unions or Depository Institutions
The Bureau’s Semiannual Reports list all its public enforcement actions, noting
when the action was taken against a covered person that is not a credit union or
depository institution. Additionally the Bureau’s Supervisory Highlights publications
provide general information about the Bureau’s supervisory activities and key find-
ings at banks and nonbanks without identifying specific companies.

Assessment of Significant Actions by State Attorneys General or State Regulators Re-
lating to Federal Consumer Financial Law

For purposes of the section 1016(c)(7) reporting requirement, the Bureau deter-
mined that any actions asserting claims pursuant to section 1042 of the Dodd-
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Frank Act are “significant.” The reporting period of the two most recent Semiannual
Reports is October 1, 2017, through September 30, 2018. The Bureau is aware of
three State Attorney General actions that were initiated during the reporting pe-
riod(s) and that asserted Dodd-Frank Act claims: State of Alabama et al. v. PHH
Mortgage Corporation, No. 18-cv-0009 (D.D.C. Jan. 3, 2018); Navajo Nation v. Wells
Fargo & Company, Wells Fargo Bank, N.A., and Does 1-10, No. 17-cv-1219 (D.N.M.
Dec. 12, 2017); and Commonwealth of Pennsylvania v. Navient Corporation and
Navient Solutions, L.L.C., No. 17-c¢v-1814 (M.D. Pa. Oct. 5, 2017).

Analysis of the Efforts of the Bureau To Fulfill the Fair Lending Mission of the Bu-
reau

The Bureau’s Spring and Fall 2018 Semiannual Reports highlight the Bureau’s
fair lending enforcement and rulemaking activities, along with its continued efforts
to fulfill the Bureau’s fair lending mission through, for example, supervision, inter-
agency coordination, and outreach.

For exam reports issued by Fair Lending Supervision during the reporting period,
the most frequently cited violations of Regulation B and Regulation C were:

e Section 1002.5(d)(2): Improperly requesting information about an applicant’s
source of income.

e Section 1002.6(b)(2): Improperly considering age or whether income is derived
from any public assistance program.

e Section 1002.9(c)(2): Failure to adequately notify an applicant that additional
information is needed for an application.

e Section 1002.14(a): Failure to routinely provide a copy of an appraisal report to
an applicant for credit secured by a lien on a dwelling.

e Section 1003.4(a): Failure by a financial institution to collect data regarding ap-
plications for covered loans that it receives, originates, or purchases in a cal-
endar year, or, failure to collect data regarding certain requests under a
preapproval program in a calendar year.

In the Spring Report, the Bureau conducted fewer fair lending supervisory events,
and issued fewer matters requiring attention (MRAs) or memoranda of under-
standing (MOUs) than in the prior period, and cleared a substantially higher num-
ber of MRAs or MOU items from past supervisory events than in the prior period.
In the Fall Report, the Bureau initiated a higher number of fair lending supervisory
events, and issued a greater number of MRAs or MOUs than in the prior period,
and found that entities satisfied a lower number of MRAs or MOU items from past
supervisory events than in the prior period.

In addition to fair lending supervision, the Bureau has the statutory authority to
bring enforcement actions pursuant to the Home Mortgage Disclosure Act (HMDA)
and the Equal Credit Opportunity Act (ECOA). The Bureau announced a fair lend-
ing public enforcement action involving credit cards, as described in the Semiannual
Reports.

The Bureau continues to administer prior fair lending enforcement actions, in-
cluding consent orders requiring defendants to pay redress to affected consumers.
These matters include ongoing orders pertaining to autolending that govern Amer-
ican Honda Finance Corporation and mortgage lending governing Provident Fund-
ing Associates and BancorpSouth Bank.

The Bureau also conducts fair lending outreach through issuance of Reports to
Congress, Interagency Statements, Supervisory Highlights, Compliance Bulletins,
letters and blog posts, as well as through the delivery of speeches, meetings, and
presentations addressing fair lending and access to credit matters. As set forth in
the two most recent Semiannual Reports, Fair Lending staff worked directly with
stakeholders, and, on September 17, 2018, the Bureau held a day-long symposium
titled Building a Bridge to Credit Visibility. The symposium explored challenges re-
lated to access to consumer and small business credit and potential innovations and
strategies to expand credit access. On the day of the symposium, the Bureau also
released a new research publication providing a closer look at the relationship be-
tween geography and credit invisibility.

The Spring and Fall 2018 Semiannual Reports also describe that Fair Lending
staff coordinated with partners on the Interagency Task Force on Fair Lending, the
Interagency Working Group on Fair Lending Enforcement, and the Federal Finan-
cial Institutions Examinations Council (FFIEC) HMDA Data Collection Sub-
committee.
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Analysis of the Efforts of the Bureau To Increase Workforce and Contracting Diver-
sity Consistent With the Procedures Established by the Office of Minority and
Women Inclusion (OMWI)

The Bureau developed its “Diversity and Inclusion Strategic Plan 2016-2020” to
guide the Bureau’s efforts to manage its diversity and inclusion goals, and objec-
tives. The Bureau also publishes an Annual OMWI report in the spring of each year;
its 2017 report was issued on March 29, 2018.

As of September 2018, an analysis of the Bureau’s current workforce reveals the
following key points:

o Women represent 49 percent of the Bureau’s workforce in 2018 with no change
from 2017.

e Minorities represent 40 percent of the Bureau workforce in 2018 with a 1 per-
centage point increase of ethnic minority employees (Hispanic, Black, Asian,
Native Hawaiian/Other Pacific Islander (NH/OPI), American Indian/Alaska Na-
tive (AI/AN), and employees of Two or More races) from 2017.

e As of September 30, 2018, 12.4 percent of Bureau employees (excluding interns)
identified as an individual with a disability. Out of the workforce, 3.2 percent
of employees identified as an individual with a targeted disability. The Bureau
has already exceeded the workforce goals of 12 percent for employees with dis-
abilities and 2.0 percent for employees with targeted disabilities—exceeding in
both salary categories as required in the EEOC’s Section 501 regulations.

The Bureau enhances diversity by recruiting, hiring, and retaining highly quali-
fied individuals from diverse backgrounds to fill positions at the Bureau. To promote
an inclusive work environment, the Bureau focuses on strong engagement with em-
ployees and utilizes an integrated approach to education, training, and engagement
programs that ensures diversity and inclusion and nondiscrimination concepts are
part of the learning curriculum and work environment. The Bureau also ensures
that senior leaders are aware of demographic trends of the Bureau’s workforce.
Planning is done to increase inclusion and retention of the diverse workforce.

Further, in accordance with the mandates in section 342(b)(2)(B) of the Dodd-
Frank Act, the Bureau takes efforts to increase contracting opportunities for diverse
businesses including Minority-owned and Women-owned Businesses (MWOBs), in-
cluding: creating and publishing a procurement forecast; proactively making rec-
ommendations that promote the use of qualified MWOB contractors in Bureau con-
tracts; updating, distributing, and publishing online technical assistance guides for
businesses; publishing the Bureau’s supplier diversity policy on the Bureau website;
participating in four national supplier diversity conferences aimed at MWOBs; and
providing technical assistance meetings to businesses new to Government con-
tracting or doing business with the Bureau. As a result of these efforts, 32.6 percent
of théa 139 million in contracts that the Bureau awarded during this time went to
MWOBs.

Finally, in accordance with the mandates in section 342(c)(2) of the Dodd-Frank
Act, the Bureau’s Diversity and Inclusion Plan describes the Bureau’s efforts to de-
termine that a contractor will ensure, to the maximum extent possible, the fair in-
clusion of women and minorities in the contractor and subcontractor workforce. The
Bureau developed and inserted a contract clause, known as the Good Faith Effort,
into all Bureau contracts, and as a result more than 200 Bureau contractors will
submit documentation detailing their workforce diversity practices in FY2019.

Conclusion

The reports describe actions undertaken before my tenure as Director of the Bu-
reau, yet they provide a touchstone as we create a fresh outlook at the agency under
my leadership.

Since my confirmation, I have been engaged in a listening tour to meet as many
of our stakeholders as possible, including many of you. Through listening, I am
building relationships, both inside and outside of the Bureau. Hearing all perspec-
tives is critical to bring the best thinking as we carry out our mission of protecting
consumers.

Looking ahead, I will be setting priorities for the Bureau, including setting the
tone for how we will operate as an agency. I expect to emphasize stability, consist-
ency, and transparency as hallmarks as we mature the agency and institutionalize
the many partnerships that are key to our success. I am also examining how we
can best utilize all the tools that Congress has given us—broadening our efforts to
focus on prevention of harm as a primary goal for our actions.

Thank you again for the opportunity to present the CFPB’s work to you.
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM KATHY KRANINGER

Q.1. In November 2016, the CFPB issued “A snapshot of service-
member complaints” noting that veterans had reported “being tar-
geted with aggressive solicitations by lenders to refinance” their
home loan using a Department of Veterans Affairs (VA) product.?
Veterans also reported that solicitations were “potentially mis-
leading.”2 One year later, the CFPB and the Department of Vet-
erans Affairs (VA) issued a joint Warning Order about aggressive
and potentially misleading advertising of VA home loan refi-
nances. 3

Most recently, the VA published an Advanced Notice of Proposed
Rulemaking (ANPR)# and a subsequent interim final rule® on
cash-out refinances on VA loans, in compliance with Section 309 of
P.L. 115-174, the Economic Growth, Regulatory Relief, and Con-
sumer Protection Act. Both of these documents indicated that po-
tential lender abuses remain a substantial problem. That ANPR
stated that “perhaps more than 50 percent of [VA] cash-out refi-
nances remain vulnerable to predatory terms and conditions” and
that “some lenders are pressuring veterans to increase artificially
their home loan amounts when refinancing, without regard to the
long-term costs to the veteran and without adequately advising the
veteran of the veteran’s loss of home equity.” ¢

Since November 2016, has the CFPB received referrals from the
VA or Ginnie Mae to review potentially unfair, deceptive, or abu-
sive actions and practices or other violations of consumer protection
laws by VA mortgage lenders? If so, how have the volume and na-
ture of those referrals changed over time? If not, why not?

A.1. Since November 2016, Consumer Financial Protection Bureau
(Bureau) staff has met with the Veterans Affairs (VA) staff to dis-
cuss the VA’s concerns that veterans are the subjects of aggressive
and potentially misleading advertising of VA home loan refinances.
Periodically, the VA has provided the Bureau with samples of po-
tentially misleading advertisements.

Q.2. Does the CFPB participate in the VA and Ginnie Mae’s Lend-
er Abuse Task Force to address harmful practices in the VA loan
refinance market? If so, what steps is each agency in the Task
Force taking to address lender abuses in the VA loan refinance
market? If not, why not?

A.2. Although the Bureau was not asked to be a member of the
Task Force, certain Bureau offices have provided technical and
market expertise on a limited basis when requested by Ginnie Mae

Lhttps:/ | files.consumerfinance.gov |/ documents | 112016-cfpb-OSA-VA-refinance-snapshot.pdf
21d

3“CFPB and VA WARNO: VA Refinancing Offers That Sound Too Good To Be True”, Patrick
Campbell and Anthony Vail, November 20, 2017, available at https://
www.consumerfinance.gov [ about-us | blog | cfpb-and-va-warno-va-refinancing-offers-sound-too-
good-be-true/.

4“Loan Guaranty: Revisions to VA-Guaranteed or Insured Cash-Out Home Loans”, 83 FR
61573, November 30, 2018, available at https:/ /www.federalregister.gov/documents/2018/11/
30/2018-26021 | loan-guaranty-revisions-to-va-guaranteed-or-insured-cash-out-home-loans.

5“Loan Guaranty: Revisions to VA-Guaranteed or Insured Cash-Out Refinance Loans”, 83 FR
64459, December 17, 2018, available at https:/ /www.federalregister.gov/documents/2018/12/
217/2018-2 7263 [ loan-guaranty-revisions-to-va-guaranteed-or-insured-cash-out-home-refinance-
oans.

6See 83 FR 61573.
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and/or the VA. Such expertise has been limited to a review of spe-
cific advertisements and some product offerings.

Q.3. What additional steps has the CFPB taken or will the CFPB
take to address complaints received from consumers or referrals
from the VA or Ginnie Mae (if applicable) to communicate with
consumers and address practices in the VA loan refinance market
that may be abusive or misleading and ultimately harm
servicemembers?

A.3. The Bureau does not generally comment publicly on confiden-
tial enforcement investigations. In a public action, the Bureau
partnered with the Department of Veterans Affairs to issue a con-
sumer advisory,” CFPB and VA WARNO: VA Refinancing Offers
That Sound Too Good To Be True, on November 20, 2017.

Q.4. Appraisals—In December 2018, the Office of the Comptroller
of the Currency (OCC), the Board of Governors of the Federal Re-
serve System (Fed), and the Federal Deposit Insurance Corporation
(FDIC) jointly proposed to increase their agencies’ appraisal thresh-
old on residential mortgage loans from $250,000 to $400,000.8
Lenders would instead be required to obtain an evaluation for any
mortgage loan below $4OO 000 not otherwise subject to require-
I{nents by the mortgage insurer or guarantor or the secondary mar-
et.?

This proposal comes less than 2 years after these same banking
regulators and CFPB rejected an increase in the residential loan
appraisal threshold based on “considerations of safety and sound-
ness and consumer protection” in their Economic Growth and Reg-
ulatory Paperwork Reduction Act (EGRPRA) report. 10

As you know, the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989, as amended by the Dodd-Frank Wall
Street Reform and Consumer Protection Act, requires the Federal
banking regulators charged with setting appraisal exemption
thresholds to receive concurrence from the CFPB to ensure that
“such threshold level provides reasonable protection for consumers”
before any amendment. 11 In the EGPRA report, the banking regu-
lators noted that “CFPB staff shared concerns about potential risks
to consumers resulting from an expansion of the number of resi-
dential mortgage transactions that would be exempt from the Title
XI appraisal requirement” if the loan threshold was raised. 12

Did the Federal banking agencies confer with staff or leadership
at the CFPB or seek concurrence before issuing the proposal to in-
crease the appraisal exemption threshold? If not, at what point in
the regulatory process do Federal banking agencies seek concur-
rence with the CFPB on appraisal threshold changes?

A.4. Staff of the Federal banking agencies conferred with Bureau
staff before publication of the December 7, 2018, Notice of Proposed

7 hitps: | | www.consumerfinance.gov | about-us | blog | cfpb-and-va-warno-va-refinancing-offers-
sound-too-good-be-true
8“Real Estate Appraisals”, 83 FR 63110, December 7, 2018, available at htips://
www federalregzster gov /documents/2018/12/07/2018 26507/real estate- -appraisals.

10 Jmnt Report to Congress: Economic Growth and Regulatory Paperwork Reduction Act, Fed-
eral Financial Institutions Examination Council, March 2017, p. 36, available at https //
wwuw.ffiec.gov /pdf/2017 FFIEC EGRPRA Jomt -Report to Congress pdf.

1112 U.S.C. 3341(b).

12 Id
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Rulemaking (NPRM). During the November 20, 2018, Federal De-
posit Insurance Corporation (FDIC) Board meeting at which the
FDIC Board voted in favor of the FDIC moving forward with
issuing the NPRM, then Bureau Acting Director Mick Mulvaney in-
dicated that his vote in favor of such action in his capacity as an
FDIC Board member was not an exercise of the Bureau’s concur-
rence authority under section 1112(b) of the Financial Institutions
Reform, Recovery, and Enforcement Act of 1989 (FIRREA), 13 and
that the Bureau will make its determination of whether to concur
at the final rule stage.

Q.5. Is the CFPB aware of any changes in the real estate market
or in appraisal or evaluation services that would affect its con-
sumer protection concerns, cited in the EGRPRA report, with in-
creasing the residential mortgage appraisal threshold above
$250,000? If so, please detail these changes.

A.5. As reflected in the EGRPRA report, the Federal banking agen-
cies were particularly interested at that time with addressing po-
tential appraiser availability issues in rural areas, and, among
other things, the Federal banking agencies planned to issue a
statement regarding how section 1119(b) of FIRREA provides au-
thority for temporary waivers of appraiser certification or licensing
requirements where there is a scarcity of qualified appraisers, 14
without proposing to raise the residential mortgage appraisal
threshold pursuant to section 1112(b) of FIRREA. 15> Bureau staffs
conversations with staff of the Federal banking agencies about in-
creasing the residential mortgage appraisal threshold pursuant to
section 1112(b) of FIRREA occurred in the context of these discus-
sions and do not constitute a Bureau concurrence determination re-
garding a proposed increase to the residential mortgage appraisal
threshold. Now that the Federal banking agencies have issued the
NPRM, Bureau staff are currently in the process of assessing the
availability of information to enable me to make a determination
of whether to concur.

Q.6. What factors does the CFPB consider when determining
whether or not to grant concurrence on proposals to increase the
residential mortgage appraisal threshold?

A.6. As noted above, section 1112(b) of FIRREA provides that the
Federal banking agencies may establish a threshold level described
therein only if the agency “receives concurrence from the [Bureau]
that such threshold level provides reasonable protection for con-
sumers who purchase 1-4 unit single-family residences.” 16 As also
noted above, the Federal banking agencies’ NPRM includes a re-
quirement that the lender must obtain an evaluation where a lend-
er does not obtain an appraisal due to the proposed threshold (un-
less another exemption not carrying the evaluation requirement
applies). As a result, among the information the Bureau is inter-
ested in is: (1) information regarding the presentation or content of

131d.

1412 U.S.C. 3348(b).

15See Joint Report to Congress: Economic Growth and Regulatory Paperwork Reduction Act,
Federal Financial Institutions Examination Council, March 2017, pp. 36-37, available at
https: | |www.ffiec.gov | pdf/2017-FFIEC-EGRPRA-Joint-Report-to-Congress.pdf.

1612 U.S.C. 3341(b).
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evaluations in practice, including what valuation information, if
any, consumers would lose in practice if more evaluations are per-
formed rather than appraisals; (2) the extent to which appraisals
or evaluations provide benefits or protections for consumers that
are purchasing 1-4 unit single-family residences (including the na-
ture and magnitude of the differences between using evaluations
rather than appraisals, if any, in consumer protection, such as with
respect to credibility); and (3) information relating to current and
potential future use of evaluations by lenders.

Q.7. Wells Fargo—In April 2018 consent orders with Wells Fargo,
both the CFPB 17 and the Office of the Comptroller of the Currency
(OCC) 18 required Wells to develop Remediation Plans or Programs
and submit them to the Regional Director at the CFPB and Exam-
iner-in-Charge at the OCC for nonobjection. These orders also al-
lowed the Regional Director and Examiner-in-Charge to require
Wells to submit future remediation programs for review and non-
objection while the consent orders remained effective.

Beginning in its August 2018 10-Q report!® and in subsequent
materials, 20 Wells Fargo disclosed that an internal calculation
error led the lender/servicer to improperly deny modifications to
870 homeowners, 545 of whom were subsequently foreclosed upon,
between 2010 and 2018. To date, neither the CFPB nor the OCC
has taken a public enforcement action with respect to these modi-
fication denials and foreclosures. Wells Fargo’s initial disclosure in-
dicated that they have set aside just $8 million to remediate
harmed consumers.

Does the CFPB have the authority under existing consent orders

or other law or policy to review Wells Fargo’s methods for deter-
mining how many borrowers were harmed by the bank’s modifica-
tion errors? If so, has the CFPB reviewed those methods? If not,
why not?
A.7. 1 am firmly committed to ensuring that Wells Fargo fully com-
plies with the requirements of Federal consumer financial law. The
Bureau has authority to examine certain institutions, including
Wells Fargo, to assess compliance with the requirements of Federal
consumer financial law. It also has the authority to bring enforce-
ment actions for violations of Federal consumer financial law. As
part of the April 2018 Consent Order, Wells Fargo was required to
develop a Remediation Program, which would include, among other
things, developing Consumer Remediation Plans when it identifies
violations of Federal consumer financial law. The Bureau expects
Wells Fargo to comply with this requirement and has the capability
to examine for that compliance.

Q.8. Does the CFPB have the authority under existing consent or-
ders or other law or policy to request to review Wells Fargo’s reme-

17 See https:/ | files.consumerfinance.gov /f/ documents | cfpb _wells-fargo-bank-na consent-
order 2018-04.pdf.

18 See https:/ /www.occ.gov [ static | enforcement-actions [ea2018-025.pdf.

19Wells Fargo and Company Form 10-Q, August 3, 2018, available at https://
www08. u()iefllsfargomedia‘com /assets [ pdf]about / investor-relations / sec-filings /2018 / second-quar-
ter-10q.pdf.

20Wells Fargo and Company Form 10-Q, available at htips:/ /www08.wellsfargomedia.com /
assets/pdf/about | investor-relations [ sec-filings | 2018 [ third-quarter-10q.pdf.
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diation plan for the 870 borrowers that Wells has determined were
harmed by the bank’s calculation errors?

If the CFPB has this authority:

Has the CFPB reviewed or requested to review Wells Fargo’s re-
mediation plan?

If the plan has been reviewed, has the CFPB approved Wells
Fargo’s remediation plan? If so, why? If not, why not?

If the plan has not been reviewed, why not?

If the CFPB does not believe it has this authority, why not?

A.8. As noted in my previous response, I am firmly committed to
ensuring that Wells Fargo fully complies with the requirements of
Federal consumer financial law. The Bureau has authority to ex-
amine certain institutions, including Wells Fargo, to assess compli-
ance with the requirements of Federal consumer financial law. It
also has the authority to bring enforcement actions for violations
of Federal consumer financial law. As part of the April 2018 Con-
sent Order, Wells Fargo was required to develop a Remediation
Program, which would include, among other things, developing
Consumer Remediation Plans when it identifies violations of Fed-
eral consumer financial law. The Bureau expects Wells Fargo to
comply with this requirement and has the capability to examine for
that compliance.

The information you requested related to specific activities un-
dertaken by the Bureau in the course of its supervisory relation-
ship constitutes confidential supervisory information.

The Bureau has issued regulations governing the disclosure of
confidential supervisory and investigative information. See 12 CFR
1070.41, 1070.45. These rules are designed to protect the integrity
of the law enforcement process, including the confidentiality and
due process interests of those subject to supervisory or investiga-
tory activity.

Q.9. How does the CFPB determine whether remediation for con-
sumers who were wrongfully denied a loan modification is ade-
quate?

A.9. Many factors are weighed to determine the precise mix of res-
titution, penalties, and injunctive relief appropriate in each case.
At the center of that effort is serving justice in the public interest.
Generally, when analyzing remediation, the Bureau considers all
relevant facts and circumstances and seeks to make consumers
whole for losses caused by a party’s illegal conduct.

Q.10. How does the CFPB determine whether remediation to con-
sumers who wrongfully lost their home to foreclosure is adequate?
A.10. As noted in my previous response, generally, when analyzing
remediation, the Bureau considers all relevant facts and cir-
cumstances, including the extent of direct and indirect harm, and
seeks to make consumers whole for losses caused by a party’s ille-
gal conduct.

Q.11. The President’s Budget claims to save $5 billion over the
next 10 years by “restructuring the CFPB.”2! That figure rep-
resents most of the agency’s budget. In order to recognize a $5 bil-

21Budget of the U.S. Government for Fiscal Year 2020, p. 127, March 11, 2019, available at
https:/ |www.whitehouse.gov | wp-content | uploads /2019 /03 | budget-fy2020.pdf.
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lion reduction in CFPB spending, which programs, services, and
staff would you cut at the Bureau?

What impact would this budget reduction have on the ability of
the CFPB to investigate and enforce against consumer abuses?

A.11. The President’s budget proposes a change in law regarding
how the Bureau is funded for Congress’ consideration. As Director,
I have spent significant time understanding the Bureau’s oper-
ations and looking at ways to improve delivery of the Bureau’s mis-
sion. With the incredible flexibility Congress provided this agency,
I feel a deep sense of responsibility for ensuring we become a model
for efficient and effective use of resources. Should Congress change
the way the Bureau is funded, I will take all appropriate steps con-
sistent with those changes to support the Bureau’s mission.

Q.12. During your service at the Office of Management and Budg-
et, did you assist in the consideration or publication of budget pro-
posals that reflected similar reductions in CFPB spending?

Did you object to those reductions and if not, why not?

A.12. The President’s budget request is precisely that. As stated
above, the President’s budget proposes a change in law regarding
how the Bureau is funded for Congress’ consideration. Should Con-
gress change the way the Bureau is funded, I will take all appro-
priate steps consistent with those changes to support the Bureau’s
mission.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR COTTON
FROM KATHY KRANINGER

Q.1. Director, the concept of easing balloon-payment requirements
and increasing payment affordability for consumers was clearly of
interest to the CFPB when the original rule was published. Install-
ment loan products offer alternatives to balloon-payment loans, but
the payment section of the rule requiring reauthorization after two
failed ACH or debit attempts increases the repayment risk for
multipay products.

Do you believe the payment provisions create an incentive for
lenders to offer single payment loans over longer term installment
loan products?

A.1. No. The Bureau’s 2017 Payday Rule’s cap on making further
attempts to debit a consumer’s account after two consecutive at-
tempts have failed due to nonsufficient funds applies to all loans
covered by the Rule, including short-term loans with balloon pay-
ments and longer-term loans. The cap’s provisions are based on the
conclusions the Bureau reached in the 2017 Final Rule based on
its analysis of internal and external data showing that when some
covered lenders attempt to debit consumers’ accounts after two con-
secutive failures, all subsequent attempts are far more likely than
not to result in failure. In 2017, the Bureau concluded that two
consecutive failed debit attempts are a strong indication that a con-
sumer’s account is in severe distress and is therefore no longer a
reliable means of ensuring repayment. Thus, the Bureau deter-
mined in 2017 that the relatively small subset of consumers to
whom the cap’s protections apply have already demonstrated a
high repayment risk at the time the cap is triggered. The 2017
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Payday Rule’s cap is not intended to be an absolute prohibition on
collecting payments from that subset of consumers. Rather, the
Rule’s reauthorization and related provisions required lenders to
obtain a new and specific authorization to obtain payment from
consumers.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR PERDUE
FROM KATHY KRANINGER

Q.1. Director Kraninger, similar to the prudential regulators, the
CFPB has market monitoring powers under Section 1022(c) of
Dodd-Frank. Unlike prudential regulators, who use these extraor-
dinary powers to ensure safety and soundness of the financial sys-
tem, the CFPB’s role is a consumer protection watchdog and its
market monitoring powers are far more expansive than any of the
prudential regulators. In the past, the CFPB has undertaken mas-
sive data collection of American consumers’ detailed financial infor-
mation. Especially under your predecessor, some of these massive
iiata collections were to help develop solutions for nonexistent prob-
ems.

What is your view on when the CFPB should use its market
monitoring powers?

A.1. Section 1022(c) of the Dodd—Frank Wall Street Reform and
Consumer Protection Act provides that “[iln order to support its
rulemaking and other functions, the Consumer Financial Protec-
tion Bureau (Bureau) shall monitor for risks to consumers in the
offering or provision of consumer financial products or services, in-
cluding developments in markets for such products or services.”
The Bureau is also required to evaluate the costs, benefits, and im-
pacts of rules it is considering and to conduct retroactive assess-
ments of significant rules. Guidelines for exercising these authori-
ties are described further in that section. I believe the Bureau
should only collect that data that it needs to perform its statutory
functions, including market monitoring, and the Bureau must be
vigilant to keep data secure to protect the privacy of data about
consumers the agency collects, maintains, or uses. In September
2018, the Bureau issued a report on the “Sources and Uses of Data
at the Bureau of Consumer Financial Protection”! and a Request
for Information (RFI) with respect to the Bureau’s data collection
activities. The Bureau is reviewing the comments received in re-
sponse to that RFI and considering whether modifications are ap-
propriate with respect to data collection activities.

Q.2. Do you believe the CFPB needs to provide a specific cause for
each time it uses its market monitoring powers?

A.2. As stated above, I believe the Bureau should only collect data
that it needs to perform its statutory functions, including market
monitoring, and the Bureau must be vigilant in protecting the pri-
vacy of consumers in any data the agency collects, maintains, or
uses.

Q.3. Director Kraninger, the Paperwork Reduction Act was enacted
to reduce the total amount of paperwork burden the Federal Gov-

Lhttps:/ | files.consumerfinance.gov / f/ documents [ befp sources-uses-of-data.pdf
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ernment imposes on individual businesses. However, the Paper-
work Reduction Act did not require the OMB to approve the collec-
tion of data in situations where there were less than 10 parties in-
volved. Under Director Cordray, the CFPB often took advantage of
certain chokepoints within the financial industry, where 3 to 4
companies held the data of tens of millions of Americans because
they comprised 95 percent of the market share of a certain indus-
try.

From your experience at the OMB, do you believe that under 10
parties’ exemption to the Paperwork Reduction Act was made for
de minis data collection efforts and the CFPB violated the spirit of
the law when it undertook such massive data collection actions?

A.3. Under the Paperwork Reduction Act (PRA), any collection of
information addressed to all or a substantial majority of an indus-
try is presumed to involve ten or more persons and is not subject
to exemption; therefore, the Bureau generally would not authorize
a collection of information from nine or less companies that com-
prise 95 percent of the industry without first obtaining approval
from OMB under the PRA.

Q.4. What actions have you undertaken at the CFPB to ensure
that the Agency adheres to the Paperwork Reduction Act?

A.4. The Bureau maintains a PRA compliance program that is well
integrated into the Bureau’s overall information management pro-
gram under the leadership of a Chief Data Officer, in compliance
with Title II of the Foundations for Evidence-Based Policymaking
Act of 2018—Open Government Data Act. The PRA program is in-
tegrated into the Bureau’s data management processes to ensure
that before the Bureau requests information from the public, the
collection of that information is justified, has practical utility, and
is not unduly burdensome, in keeping with the PRA.

The Bureau’s PRA program facilitates the Office of Management
and Budget (OMB) information collection process and provides
guidance and assistance to program offices to ensure that data in-
takes meet OMB requirements and compliance with the PRA.

Q.5. Director Kraninger, under Section 1071 of the Dodd-Frank
Act, the BCFP was instructed to create a HMDA like reporting
process for business loans. I have very grave concerns about the
chilling effect such a process will have on the small business com-
munity and the availability of capital.

What are your thoughts on the timing of future rulemaking man-
dated by Section 10717

A.5. In connection with its Spring 2019 Rulemaking Agenda,?2 the
Bureau announced it intends to recommence work within the next
year to begin to develop rules to implement section 1071 of the
Dodd-Frank Act. The Bureau also has announced that it intends
to hold a symposium to hear from a diverse group of experts with
respect to the issues implicated in developing a data collection re-
gime for small business loans. Before issuing a rule that may have
a significant impact on a substantial number of small entities, the
Bureau is required to convene a panel under the Small Business

2Diane Thompson, “Spring 2019 Rulemaking Agenda” (May 22, 2019), htips://
www.consumerfinance.gov [ about-us [ blog | spring-2019-rulemaking-agenda /.
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Regulatory Enforcement Fairness Act and confer with small entity
representatives about the proposals the Bureau is considering put-
ting forward. After completing that process, the Bureau is required
by the Administrative Procedure Act to publish a proposal in the
Federal Register and provide an opportunity for public comment on
the proposal. Given those requirements, the Bureau will not be re-
leasing a final rule under Section 1071 this year.

Q.6. In connection with both your comments on cost-benefit anal-
ysis and limiting the scope of data collections, would any rule com-
ing out of Section 1071 run afoul of both concerns?

A.6. Considering costs and benefits is an important part of our
Dodd-Frank Act statutory responsibility when issuing rules. There
are costs associated with any data collection which have to be eval-
uated along with the benefits. The Bureau recognizes that certain
financial institutions may not be collecting and reporting informa-
tion regarding small business lending in connection with other reg-
ulatory requirements and that therefore a new data collection re-
quirement could pose implementation and operational challenges.
The Bureau is interested in exploring potential ways to implement
section 1071 in a balanced manner with a goal of providing timely
data with the highest potential for achieving the statutory objec-
tives, while minimizing burden to both industry and the Bureau.

Q.7. Is it even possible to construct a rule that will not impede
business lending and stifle of economic growth?

A.7. Small businesses are critical engines for economic growth and
access to credit is a crucial component of their success. The Bureau
is sensitive to concerns about costs imposed by regulations and
would like to explore ways to implement Section 1071 in a balanced
manner to fulfill its statutory objectives while minimizing burden
on industry. The Bureau will also carefully consider the costs and
benefits of regulations as part of its Dodd—Frank Act statutory re-
sponsibilities. As noted above, the Bureau will begin to develop
rules to implement section 1071 with a symposium to hear from a
diverse group of experts with respect to the issues implicated in de-
veloping a data collection regime for small business loans.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR TILLIS
FROM KATHY KRANINGER

Q.1. With respect to the CFPB’s enforcement actions related to the
National Collegiate Student Loan Trusts (NCSLT), there have been
allegations of potential conflicts of interest between the CFPB and
one party of the securitization trust—Vantage Capital Group. To
that end, a proposed consent order filed by the CFPB under the
former Director Cordray in this matter would appoint Vantage
Capital to become the special servicer of the trusts’ student loan
assets even though they have no prior special servicing experience.
Additionally, no other party to the securitization trust approved
such change as required by the parties’ contractual agreements.

What is the Bureau’s rationale for endorsing and attempting to
appoint, Vantage Capital, an unproven servicer to service the debt
of student loan borrowers which are the assets of the NCSLT
trusts?



49

And what is the Bureau’s rationale for attempting to unilaterally
appoint Vantage Capital in contradiction to the contractual terms
agreed to by the securitization parties (where these specific terms
also represent fundamentally important protections provided to in-
vestors across transactions in the securitization market)?

A.1. As a general matter, the Bureau does not comment on active
litigation except through its public filings.

Q.2. One of the cited contributors to the failure of the private label
RMBS market to rebound from its crisis-driven lows are market
concerns around the inviolability of their contracts and a general
lack of trust that securitization cash flows will be allocated as dic-
tated by the transaction documents. Actions initiated under former
CFPB Director Richard Cordray, that the CFPB continues to pur-
sue today, appear to have aggravated those concerns among
securitization participants. Specifically, the CFPB filed a case
against the National Collegiate Student Loan Trusts while simulta-
neously filing a proposed consent judgment whereby the CFPB’s
proposed consent judgment is seeking to:

Penalize investors, including pension plans, retirement plans,
and by extension the consumers that have entrusted their savings
to them, for alleged violations of a third party service providers and
rewrite the contractual provisions that the securitization parties
had agreed to without the involvement of any of the key parties to
the securitization transactions. Why has the CFPB chosen to not
follow long-standing precedent of other regulatory bodies, and the
CFPPB’s other enforcement actions, whereby the parties whose ac-
tions allegedly violated the law were pursued for wrongdoing?

Has the CFPB evaluated the impact of holding investors in the
securitization market responsible for other parties’ actions on the
availability and cost of credit to consumers given the significant
funding the securitization market provides to consumers?

A.2. Please see the response to Question 1.

Q.3. The richness and diversity of financial data available to lend-
ers for accurately assessing a borrower’s ability to repay have made
the rigid guidance provided in Appendix Q outdated.

In order to expand access to high quality mortgages for all Amer-
icans, is the Bureau open to permitting other Government ap-
proved documentation standards, such as those used by GSEs,
gHPéi?and VA, for determining a consumer’s DTI instead of Appen-

ix Q7
A.3. You raise an important question that the Bureau is currently
considering recognizing the expiration of the “patch” described fur-
ther below. A provision of the Ability to Repay/Qualified Mortgage
rule (ATR/QM) currently allows creditors to obtain Qualified Mort-
gage (QM) status for a loan by establishing the loan’s eligibility for
purchase or guaranty by the GSEs. A creditor may establish this
by, among other things, demonstrating that the loan satisfies GSE
underwriting requirements, including GSE standards for the con-
sideration and verification of a borrower’s income and debt obliga-
tions. This regulatory provision, known as the “patch,” is tem-
porary and scheduled to expire no later than 2021. Currently Fed-
eral Housing Administration and Veterans Affairs verification
standards can be used under those agencies’ own QM definitions.
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The Bureau’s own General QM definition currently allows use of
Appendix Q verification standards only. The Bureau’s report! as-
sessing the effectiveness of the ATR/QM rule identified concerns
that Appendix Q is too limiting and rigid. The Bureau is open to
improvements to it and to identifying alternative standards for con-
sideration and verifying income and debt obligations.

Q.4. Entrepreneurs and self-employed Americans help drive eco-
nomic growth and innovation in communities across the Nation.
Yet the underwriting standards in Appendix Q have prevented self-
employed individuals from qualifying for QM loans, thus hindering
a potential area of growth in the market.

Because Appendix Q contains a set of underwriting standards
that are written into regulations, these standards have not kept
pace with changes in the market. Are you willing to work with in-
dustry and other market participants to find ways to make QM un-
derwriting standards more dynamic?

A.4. The Bureau understands the concerns that Appendix Q is too
limiting, especially when it comes to self-employed consumers. The
Bureau recognizes the importance of regulatory standards keeping
up with changes in the market. The Bureau is currently consid-
ering this issue, particularly recognizing the expiration of the
“patch” as articulated in the prior response. We welcome sugges-
tions on this topic from industry, consumer advocates, and other
stakeholders.

Q.5. Ensuring high-quality and affordable mortgage access for un-
derserved, creditworthy borrowers is an essential mission that
helps drive economic growth. Currently, the QM patch is key to
helping achieve that mission with the overall U.S. home ownership
rate rising to the highest level (64.8 percent) since 2014.

If the GSEs remain in conservatorship beyond January 2021 and
the QM patch were to expire without any sort of reliable substitute,
approximately 30 percent of loans backed by the GSEs could face
new liability which would negatively impact home values and cre-
ate instability across the secondary market.

The June 2017 Department of Treasury report examining core
principles for regulating the U.S. financial system outlined impor-
tant areas for reform with respect to the Ability to Repay/Qualified
Mortgage (ATR/QM) Rule and the QM Patch, which is currently set
to expire on January 10, 2021, or when the GSEs exit conservator-
ship, whichever comes first.

As discussions around conservatorship status continue and the
Patch expiration date quickly approaches, can you commit to work-
ing with market participants, including financial institutions and
consumer advocates, to align QM requirements with GSE eligibility
requirements in order to preserve a robust market?

A.5. I understand the importance of maintaining the smooth func-
tioning of the mortgage market and avoiding any unnecessary or
undue disruption that would interfere with consumers’ access to
credit. The potential expiration of the patch is a complex situation,
and the Bureau is working diligently to formulate and implement

Lhtips:/ | www.consumerfinance.gov | data-research | research-reports [ 2013-ability-repay-and-
qualified-mortgage-assessment-report |
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appropriate strategies to handle it. Further, we have been dis-
cussing it with other appropriate regulators, given the inter-
connected nature of the decisions we are separately facing. In addi-
tion, we have been consulting with various market participants, in-
cluding financial institutions and consumer advocates, to identify
appropriate methods that will ensure that QM requirements im-
pose as little burden on industry and consumers as possible and
that access to credit is preserved.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR MORAN
FROM KATHY KRANINGER

Q.1. As you know, the Dodd-Frank statute includes a requirement
that the CFPB tailor its supervision of nonbanks based on factors
which include a firm’s size and volume, product risk, and extent of
State supervision. Under the last Administration, the CFPB pro-
vided a one-size-fits-all approach to regulating mortgage lenders.
When do you expect to apply Section 1024(b)(2) to regulating
lenders based on more appropriate attributes, specifically the ab-
sence of any systemic risk to the mortgage lending market?
A.1. The Consumer Financial Protection Bureau (Bureau) uses a
risk-based prioritization process, consistent with the requirements
of, and applying the factors set forth in 12 U.S.C. §85514(b)(2) in de-
termining where to focus supervision resources. The Bureau evalu-
ates each institution product line based on potential for consumer
harm related to a particular market; the size of the product mar-
ket; the supervised entity’s market share; and risks inherent to the
supervised entity’s operations and offering of financial consumer
products within that market. Accordingly, the Bureau’s
prioritization approach assesses risks to the consumer at two lev-
els: the market level and then the institution level.

o At the marketwide level, we assess the risk to the consumer
from the products and practices being followed in a particular
market.

e At the institution level, we start with institution’s market
share within an individual product line, which corresponds to
the number of consumers affected.

Our prioritization approach augments this size consideration sig-
nificantly with qualitative and quantitative factors for each institu-
tion product line, such as:
the strength of compliance management systems;
the existence of other regulatory actions;
findings from our prior exams;
metrics gathered from public reports;

the number and severity of consumer complaints we receive;
and

¢ Fair-lending-focused information.

Taken together, the information that we gather about each insti-
tution product line at the market level and at the institution-level
allows us to focus our resources where consumers have the greatest
potential to be harmed. We apply this disciplined risk assessment
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process to each market in which the Bureau conducts supervisory
authority, including the mortgage market.

Q.2. Community and smaller banks that fall outside of the CFPB’s
jurisdiction use service providers that are considered nonbank enti-
ties. These nonbank entities are almost always small businesses
that like the banks they service are overseen by prudential banking
regulators. In the past, the CFPB gave no deference to this pruden-
tial banking oversight.

Will you commit to reevaluating this policy to assist our Nation’s
small businesses minimize their regulatory burden and lessen the
duplicative regulatory oversight?

A.2. The Bureau has authority to examine service providers to fi-
nancial institutions that are otherwise subject to the Bureau’s ex-
amination authority.! With respect to service providers to insured
depository institutions with total assets of $10,000,000,000 or less,
the Bureau’s supervisory authority is limited to service providers
to “a substantial number” of such institutions. 2 If the Bureau con-
ducts an examination or requires a report from such a service pro-
vider, the Bureau is required to coordinate with the appropriate
prudential regulator. 3

To date, the Bureau has focused its examinations of service pro-
viders on a targeted group of major service providers to both large
depository institutions and nonbanks subject to its supervisory au-
thority. As a general matter, absent significant indicia of risk of
consumer harm, the Bureau likely will continue to focus on larger
service providers to the large banks and nonbanks subject to the
Bureau’s supervisory authority. More broadly, I am engaged with
the prudential regulators on ways to help minimize regulatory bur-
den and duplication on all supervised institutions, while accom-
plishing our separate, distinct, and independent statutory mandate.

Q.3. In the past, the CFPB Enforcement Office propounded onerous
Civil Investigative Demands on these small businesses. As you can
imagine, responding to such Federal Government demands can be
time consuming and impose an extraordinary cost on such busi-
nesses.

Will you commit to reviewing this practice to help protect small
businesses that form the backbone of hardworking America?

A.3. A Civil Investigative Demand (CID) is an important tool that
the Bureau uses to investigate possible law violations. In crafting
CIDs and participating in meet and confer discussions with CID re-
cipients, the Bureau considers the burden on the recipient and al-
ternative, less burdensome means to obtain information required
for the investigation. Under my leadership, this practice will con-
tinue.

On April 23, 2019, the Bureau announced changes to its policies
regarding the notification of purpose included in Civil Investigative
Demands (CIDs).4 Now CIDs will provide more information about
the potentially applicable provisions of law that may have been vio-

112 U.S.C. §85514(e), 5515(d).

212 U.S.C. 8§5516(e).

31d.; 12 U.S.C. 85514(e), 5515(d).

4 hitps: | |www.consumerfinance.gov | about-us | newsroom / cfpb-announces-policy-change-re-
garding-bureau-civil-investigative-demands /
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lated. CIDs will also typically specify the business activities subject
to the Bureau’s authority. In investigations where determining the
extent of the Bureau’s authority over the relevant activity is one
of the significant purposes of the investigation, staff may specifi-
cally include that issue in the CID in the interests of further trans-
parency.

The new policy takes into account recent court decisions about
notifications of purpose, and is consistent with a 2017 report by the
Bureau’s Office of Inspector General that emphasized the impor-
tance of updating Office of Enforcement policies to reflect such de-
velopments. The new policy is also consistent with comments the
Bureau received in response to the Requests for Information it
issued in 2018, seeking feedback about various aspects of its oper-
ations, including its use of CIDs in enforcement investigations.

Q.4. I've also heard from constituents that in the past, the CFPB
has brought enforcement actions on small businesses that effec-
tively terminate innovative offerings and their ability to provide
certain products merely because it was politically convenient to do
so. For example, prepaid cards have helped bring banking services
to the underbanked and underserved. The CFPB’s new Prepaid
Card Regulation is about 1,800 pages of burden that hampers inno-
vation and small business development. I understand that this reg-
ulation is set to go into effect next month.

Can you commit to undertaking a thorough cost-benefit analysis
as it relates to this regulation and any additional regulatory bur-
den of any industry or small business?

A.4. Before issuing any regulation, the Bureau is required by sec-
tion 1022(b)(2)(A) of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act to consider the benefits and costs to con-
sumers and to providers of consumer financial products or services,
including the potential reduction of access by consumers, impacts
on small depository institutions, and the effect on consumers in
rural areas. In addition, if a proposed rule will have a significant
impact on a substantial number of small entities, the Bureau is re-
quired under the Small Business. Enforcement and Regulatory
Fairness Act to convene a panel to confer with a group of small en-
tity representatives. I am committed to assuring that the Bureau’s
cost benefit analysis are rigorous and robust and that the Bureau
carefully considers the regulatory burden of any proposed or final
rule.

The Prepaid Rule, which took effect on April 1, 2019, contains a
cost benefit analysis prepared pursuant to section 1022(b)(2)(A). In
issuing the Rule, the Bureau determined that it would not have a
significant impact on a substantial number of small entities based
on the determination that there were not a substantial number of
small entities which issued prepaid accounts or managed prepaid
account programs, and not a substantial number of small entities
that would experience a significant economic impact from the rule.
Congress also required the Bureau to assess the effectiveness of
each significant rule within 5 years of the effective date of such
rules. The Bureau will continue to monitor the implementation of
the Prepaid Rule and take comment from stakeholders regarding
any issues.
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Q.5. I've heard from many small businesses that have been under
the thumb of the CFPB Enforcement Office—some rightfully so and
others not. The commonality that I have heard is that no matter
how cooperative the small business is with the CFPB Enforcement
Office, the CFPB never discloses what it believes may be a viola-
tion of law until after its investigation with a “gotcha” phone call.
A more transparent process would lead to more efficient and cost-
effective investigation and be far less burdensome for the entity
being investigated.

Will you commit to reevaluating this practice to provide busi-
nesses with more transparency regarding their alleged wrongdoing?

A.5. As I indicated in an earlier response, the Bureau announced
changes to its policies regarding the notification of purpose in-
cluded in Civil Investigative Demands (CIDs). Now CIDs will pro-
vide more information about the potentially applicable provisions of
law that may have been violated. CIDs will also typically specify
the business activities subject to the Bureau’s authority. In inves-
tigations where determining the extent of the Bureau’s authority
over the relevant activity is one of the significant purposes of the
investigation, staff may specifically include that issue in the CID
in the interests of further transparency.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR REED
FROM KATHY KRANINGER

Q.1. Why has the CFPB decided to use its discretion to establish
an Office of Innovation and an Office of Cost Benefit Analysis, two
offices not explicitly authorized in the statute, while at the same
time failing to continue prior agency activities designed to protect
student consumers by monitoring campus financial products?

A.1. Section 1012(a)(3) of Title X of the Dodd—Frank Wall Street
Reform and Consumer Protection Act (Dodd-Frank Act) authorizes
the Director to establish the general policies of the Consumer Fi-
nancial Protection Bureau (Bureau) with respect to all executive
and administrative functions, including: “directing the establish-
ment and maintenance of divisions or other offices within the Bu-
reau, in order to carry out the responsibilities under the Federal
consumer financial laws, and to satisfy the requirements of other
applicable law” as well as “distribution of businesses among per-
sonnel appointed and supervised by the Director and among the
administrative units of the Bureau.”! Consistent with those au-
thorities and the objective in section 1021 of the Dodd-Frank Act
to ensure that markets for consumer financial products and serv-
ices operate transparently and efficiently to facilitate access and in-
novation, the Office of Innovation was established. While I have
not made a decision to establish an Office of Cost Benefit Analysis,
I have prioritized ensuring robust evidence and cost-benefit anal-
ysis undergird our efforts at the Bureau. Writ large, the Bureau’s
responsibility is consumer protection and we do that using all of
the tools that Congress gave us. The Bureau has an office, the Sec-
tion for Students and Young Consumers, focused on student issues,
and the individuals in that section have made recommendations

112 U.S.C. 5493.
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and set a strategic plan for Bureau activities going forward. These
efforts include a robust focus on research and other market issues.

RESPONSES TO WRITTEN QUESTIONS OF
SENATOR MENENDEZ FROM KATHY KRANINGER

Q.1. You have asserted that the CFPB lacks statutory authority to
include the Military Lending Act (MLA) in its supervisory exams,
despite the fact that the 2013 National Defense Authorization Act
(NDAA) specifically states that the MLA “shall be enforced” by the
CFPB “under any other applicable authorities available to such
agencies by law.” 1

If the 2013 NDAA, which is now law, states that the CFPB shall
enforce the MLA with all of its applicable authorities (including su-
pervisory authority), why is the Bureau failing to use all of its au-
thorities and conduct supervisory exams that include the MLA?

A.1. When Congress created the Consumer Financial Protection
Bureau in 2010, it did not give it the authority to supervise for
compliance with the Military Lending Act (MLA). In 2013, when
Congress amended the MLA, it explicitly gave the Bureau enforce-
ment authority, but not supervisory authority.

The Bureau remains committed to the financial well-being of
America’s servicemembers, and that commitment includes ensuring
that those lenders subject to our jurisdiction comply with the MLA.
I submitted a legislative proposal to Congress on January 17, 2019,
to explicitly grant the Bureau authority to supervise for compliance
with the MLA by amending the Consumer Financial Protection Act.
The requested authority would complement the work the Bureau
currently does to enforce the MLA. Furthermore the Bureau has
worked with members of Congress as well as military and veterans’
advocacy groups to develop legislative language to amend the MLA
to give the Bureau explicit supervisory authority.

Q.2. On what date did the CFPB stop including the MLA as part
of its supervisory exams?

A.2. By August 2018, the Bureau stopped including reviewing for
MLA compliance as part of any new supervisory exams. By Octo-
ber, 2018, all ongoing supervisory work on MLA compliance issues
concluded.

Q.3. You have stated that your focus at the CFPB is on “prevention
of harm.” And yet, enforcement actions have dropped by about 75
percent and consumer complaints have risen to new highs. More-
over, the enforcement actions the CFPB does take are weaker than
ever. For example, earlier this year the CFPB fined a pension ad-
vance company $1 for scamming veterans out of their pension
funds. 2

As part of your role to prevent harm, shouldn’t the Bureau penal-
ize companies for cheating consumers so they will not engage in
these practices again, and also send a message to other would-be
bad actors?

110 U.S.C. 8987(f)(6).
2 https: | |www.consumerfinance.gov | about-us | newsroom [ consumer-financial-protection-bu-
reau-settles-broker-high-interest-credit-offers |



56

When calculating how much to fine a company pursuant to an
enforcement action, is it your practice to take the recommendations
of career staff?

According to a report by the Washington Post, leadership at the
Bureau has ignored or circumvented career staff recommendations.
Notably, Eric Blankenstein—a political appointee with a history of
despicable, racist writing—has been a part of this dynamic.3 Ac-
cording to the report, despite recommending that a debt collector
return $60 million dollars to consumers and pay a heavy fine, Mr.
Blankenstein decided to scrap consumer restitution and levied only
an $800,000 penalty on the company.

Will you commit that you will not circumvent reasonable rec-
ommendations from career staff in favor of imposing lower pen-
alties on companies pursuant to enforcement actions?

A.3. Many factors are weighed to determine the precise mix of res-
titution, penalties, and injunctive relief appropriate in each case.
At the center of that effort is serving justice in the public interest.
The Bureau determines whether a penalty is warranted, and, if so,
in what amount, based on the facts and circumstances of a par-
ticular matter. The Consumer Financial Protection Act (CFPA) pro-
vides three tiers of penalties, escalating based on the degree of in-
tent behind the conduct. To determine the appropriate penalty
amount, the Bureau takes into account the policy goals of civil pen-
alties to accomplish specific and general deterrence and the miti-
gating factors in 12 U.S.C. 85565(c)(3), including the size of finan-
cial resources and good faith of the person charged, the gravity of
the violations, the severity of the risks to or losses of the con-
sumers, and “such other matters as justice may require.” The Bu-
reau is also authorized to modify or remit any penalty.

In authorizing the Office of Enforcement to settle or sue in a
matter in which the Bureau seeks to impose a penalty, I apply the
law to the facts and circumstances at issue, and consider any Bu-
reau staff recommendation.

Q.4. The Consumer Advisory Board (CAB) is integral to the CFPB’s
ability to successfully fulfill its mandate to protect consumers. The
CAB not only advises and consults with the CFPB on how the Bu-
reau can best implement consumer protection laws, but also in-
forms the CFPB of potential emerging threats to consumers.

What role do you think the CAB should play in informing the
Bureau’s work?

A.4. T have seen firsthand how the Bureau benefits from the valu-
able input provided by the Consumer Advisory Board (CAB) and
the Bureau’s other advisory committees. The CAB is an important
resource for providing market intelligence and feedback on the Bu-
reau’s work. In the Dodd-Frank Wall Street Reform And Consumer
Protection Act, section 1014(a) provides specific direction and re-
quires the Director to establish the CAB “to advise and consult
with the Bureau in exercise of its functions under the Federal con-
sumer financial laws, and to provide information on emerging prac-
tices in the consumer financial products or services industry, in-

3 hitps: | |www.washingtonpost.com | investigations | how-trump-appointees-curbed-a-consumer-
protection-agency-loathed-by-the-gop /201812 /04 / 3cb6ed56-de20-11e8-aa33-
53bad9a881e8 story.html?utm term=.08814a64a5d9
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cluding regional trends, concerns, and other relevant information.”
I intend to utilize the CAB for this important, statutorily mandated
purpose.

Q.5. How does the current composition of the CAB comply with
statutory requirements under the Dodd-Frank Wall Street Reform
and Consumer Protection Act? 4

A.5. The current composition of the CAB is reflective of the re-
quirements of the Dodd—Frank Wall Street Reform and Consumer
Protection Act, section 1014(b).

Q.6. When did the CAB meet last? When is the CAB’s next sched-
uled meeting?

A.6. The CAB last met on June 5-6, 2019. I am looking forward
to having them return for their in person meetings in October
2019.

Q.7. As a result of Mr. Mulvaney’s actions to reduce the size of the
CAB from 25 members to 9 members, there are fewer civil rights,
consumer protection, and fair lending representatives than in the
previous CAB.

Can I get your commitment to increase the numbers of civil
I(‘Jiiht?s, fair lending, and consumer protection representatives on the

B?
A.7. On March 21, 2019, the Bureau announced a series of en-
hancements to the advisory committee program. The enhancements
are a result of my engagements with current and former advisory
committee members during a 3-month listening tour and feedback
from the CAB, CUAC, and CBAC meetings earlier that same
month. The listening tour and meetings demonstrated how the Bu-
reau benefits from the valuable input provided by the CAB and the
other advisory committees; these groups help to improve our work
on behalf of consumers. With these enhancements the membership
will increase and terms for the committees will be extended from
1 year to 2 years, and the terms will be staggered. The 1-year term
of all existing members expires September 2019, however a 1-year
term extension will be provided to the appropriate number of cur-
rent members in order to transition to the staggered terms and en-
sure continuity. In addition to a Chair, each committee will be as-
signed a Vice-Chair. The number of meetings will be increased to
three in-person gatherings per year. Bureau staff are in the process
of reviewing applications for the next round of appointments. I will
seek to ensure that the membership of the committees includes, a
broad array of experts meeting statutory requirements, mission
needs, and demographic diversity.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARNER
FROM KATHY KRANINGER

Q.1. As you know the CFPB’s QM Rule created an exemption from
the 43 percent DTI cap for mortgages eligible for purchase by
Fannie Mae and Freddie Mac. This is known commonly as the
“GSE patch.” There’s evidence from historical default rates that

412 U.S.C. 85494.
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show looking at mortgage rate is a better predictor of default than
the DTI ratio alone.

Do you believe changing the current DTI-heavy framework with
one that captures risk more holistically would strike better balance
between expanding access while mitigating credit risk?

A.1. The Consumer Financial Protection Bureau (Bureau) has been
considering the impact of the ATR/QM rule and the role of the GSE
patch in the mortgage market, recognizing the expiration of the
patch no later than 2021. The potential expiration of the patch is
a complex situation, and the Bureau is working diligently to formu-
late and implement appropriate strategies to handle it. Further we
have been discussing it with other appropriate regulators, given
the interconnected nature of the decisions we are separately facing.
Your specific question about the weight given to the debt to income
ratio (DTI) is one that would require significant research, particu-
larly in terms of developing an alternative that would strike the
balance you suggest. However, we have been consulting with var-
ious market participants, including financial institutions and con-
sumer advocates, to identify appropriate methods that will ensure
QM requirements impose as little burden on industry and con-
sumers as possible and that access to credit is preserved.

Q.2. Ensuring high-quality and affordable mortgage access for un-
derserved, creditworthy borrowers is an essential mission that
helps drive economic growth. Currently, the QM patch is key to
helping achieve that mission with the overall U.S. home ownership
rate rising to the highest level (64.8 percent) since 2014.

If the GSEs remain in conservatorship beyond January 2021 and
the QM patch were to expire without any sort of reliable substitute,
approximately 30 percent of loans backed by the GSEs could face
new liability which would negatively impact home values and cre-
ate instability across the secondary market.

The June 2017 Department of Treasury report examining core
principles for regulating the U.S. financial system outlined impor-
tant areas for reform with respect to the Ability to Repay/Qualified
Mortgage (ATR/QM) Rule and the QM Patch, which is currently set
to expire on January 10, 2021, or when the GSEs exit conservator-
ship, whichever comes first.

As discussions around conservatorship status continue and the
Patch expiration date quickly approaches, can you commit to work-
ing with market participants, including financial institutions and
consumer advocates, to align QM requirements with GSE eligibility
requirements in order to preserve a robust market?

A.2. T understand the importance of maintaining the smooth func-
tioning of the mortgage market and avoiding any unnecessary or
undue disruption that would interfere with consumers’ access to
credit. The expiration of the patch is a complex situation, and the
Bureau is working diligently to formulate and implement appro-
priate strategies to handle it. We have been consulting with var-
ious market participants, including financial institutions and con-
sumer advocates, to identify appropriate methods that will ensure
that Qualified Mortgage requirements impose as little burden on
industry and consumers as possible and that access to credit is pre-
served.
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Q.3. Data Security—In your written testimony, you mention that
the number one consumer complaint in 2018 was about consumer
credit reporting agencies. According to the CFPB’s data, the Bu-
reau has handled well over 150K credit reporting complaints.

I have a bill with Senator Warren—the Data Breach Prevention
and Compensation Act—that would impose strict liability for
breaches involving consumer data at credit reporting agencies. It
provides additional authority to the FTC to levy fines, but that’s
certainly not the only workable approach. I'm interested to know
more about how you view the CFPB’s authority to regulate these
firms, both with respect to data reporting accuracy and cybersecu-
rity.

How has the CFPB used its supervisory authority to address
complaints over data accuracy at the credit reporting agencies?
A.3. In carrying out its supervisory function, the Bureau has fo-
cused on the accuracy of consumer reports provided by consumer
reporting agencies (CRAs) as well as the accuracy of information
supplied by furnishers. The Bureau also focuses on dispute han-
dling. Complaints regarding data accuracy are reviewed and evalu-
ated to assess the CRA’s compliance with the accuracy require-
ments of the Fair Credit Reporting Act (FCRA). Often consumer
complaints focus on a dispute about the accuracy of information
contained in a consumer report. Frequently, these complaints im-
plicate those provisions of the FCRA that require CRAs and fur-
nishers to take certain actions in response to a dispute. Thus, com-
plaints about disputes receive particular attention from the Bureau
and are one of many data points evaluated when deciding to con-
duct supervisory examinations of CRAs and furnishers.

The Bureau previously summarized the results of its consumer
reporting Supervision program in its March 2017 edition of its Su-
pervisory Highlights publication.! As discussed in the report, the
Bureau has focused its supervisory work on the key elements un-
derpinning accuracy. As a result of these reviews, the Bureau di-
rected specific improvements in data accuracy and dispute resolu-
tion at one or more CRAs, including:

¢ improved oversight of incoming data from furnishers;

e institution of quality control programs of compiled consumer

reports;

e monitoring of furnisher dispute metrics to identify and correct

root causes;

e enhanced oversight of third-party public records service pro-

viders;

¢ adherence to the independent obligation to reinvestigate con-

sumer disputes; including review of relevant information pro-
vided by consumers; and

e improved communication to consumers of dispute results.
In addition, the Bureau directed both bank and nonbank fur-

nishers, consistent with the FCRA’s requirements, to develop rea-
sonable written policies and procedures regarding accuracy of the

Lhttps:/ |www.consumerfinance.gov | documents/2774/201703  cfpb Supervisory-Highlights-
Consumer-Reporting-Special-Edition.pdf
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information they furnish and to take corrective action when they
furnished information they determined to be inaccurate. The Bu-
reau also found that furnishers failed to either conduct investiga-
tions or send results of dispute investigations to consumers and re-
quired that these furnishers bring their dispute handling practices
into compliance with legal requirements.

In addition to supervisory work, the Bureau has brought enforce-
ment actions and entered into settlements related to institutions’
violation of the FCRA’s accuracy and dispute investigation require-
ments.2 The Bureau’s work in this important area is ongoing,
using the authority and tools provided by FCRA, the Dodd-Frank
Wall Street Reform and Consumer Protection Act, and other stat-
utes.

Q.4. Do you believe the CFPB has the authority to supervise finan-
cial institutions with respect to cybersecurity?

A.4. The Bureau has certain statutory authorities that may be used
to examine supervised entities for data security issues, but it is im-
portant to note that the Bureau has been excluded from exercising
authority over certain cybersecurity statutes and rules.

As a general matter, the Bureau may “require reports and con-
duct examinations” of financial institutions within its supervisory
authority for the purposes of (1) assessing compliance with the re-
quirements of Federal consumer financial law, (2) obtaining infor-
mation about compliance systems or procedures, and (3) detecting
and assessing for risks to consumers and to markets for consumer
financial products or services.3 Federal consumer financial law in-
cludes most provisions of the Fair Credit Reporting Act (FCRA),
certain provisions of sections 502 through 509 of the Gramm-
Leach-Bliley Act (GLBA), and the Dodd-Frank Wall Street Reform
and Consumer Protection Act’s prohibition on unfair, deceptive, or
abusive acts or practices.* Aspects of an institution’s data security
may implicate these provisions depending on the facts and cir-
cumstances, particularly in the event of a breach. The Bureau can
supervise financial institutions within its supervisory authority for
compliance with these provisions and require those institutions to
so comply.

Critically, however, Congress specifically excluded certain statu-
tory provisions related to data security from the Bureau’s purview.
The Bureau does not have authority to supervise for, enforce com-
pliance with, or write regulations implementing the GLBA’s safe-
guards provision or the FCRA’s red flags and records disposal pro-
visions. The GLBA safeguards provision and implementing rules
and guidelines require certain financial institutions to develop, im-
plement, and maintain comprehensive information security pro-
grams that contain administrative, technical, and physical safe-
guards. The FCRA records disposal provision and implementing
rules require certain financial institutions to take reasonable meas-

2See, e.g., http://files.consumerfinance.gov/f/201510-cfpb-consent-order-general-information-
service-inc.pdf; http:/ /files.consumerfinance.gov/f/201512-cfpb-consent-order-clarity-services-inc-
timothy-ranney.pdf; https:/ /files.consumerfinance.gov / f/ documents | befp-security-group-inc-con-
sent-order-2018-06.pdf; https:/ | files.consumerfinance.gov | f/ documents | 201701-cfpb-
CitiFinancial-consent-order.pdf.

312 U.S.C. 85514(b)(1)(A); see also 12 U.S.C. §85515(b)(1)(A).

412 U.S.C. 885531, 5536.
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ures to protect against unauthorized access to or use of consumer
report information in connection with its disposal. Finally, the
FCRA red flags provision and implementing rule and guidelines re-
quire certain financial institutions to implement written Identity
Theft Prevention Programs designed to detect, prevent, and miti-
gate identity theft.

Q.5. Do you believe CFPB has the authority to levy fines against
Equifax through its Unfair and Deceptive Acts and Practices au-
thority for the exposure of over 146 million Americans’ credit files?

A.5. If an entity violates Federal consumer financial law, the entity
can be required to pay a civil penalty. The Bureau determines
whether to seek a penalty, and, if so, in what amount, based on the
facts and circumstances of a particular matter. The Consumer Fi-
nancial Protection Act (CFPA) provides three tiers of penalties, al-
lowing for higher penalties based on the degree of intent of the per-
son who has been charged. To determine the appropriate penalty
amount, the Bureau takes into account the mitigating factors in 12
U.S.C. 85565(c)(3), which include the financial resources and good
faith of the person charged, the gravity of the violations, the sever-
ity of the risks to or losses of the consumers, and “such other mat-
ters as justice may require.” The Bureau is also authorized to mod-
ify or remit any penalty. In general, the Bureau does not comment
publicly on confidential enforcement investigations to protect the
integrity of the law enforcement process, including the confiden-
tiality and due process interests of those subject to supervisory or
investigatory activity.

Q.6. Does this type of behavior warrant such a fine?

A.6. As noted in my previous response, in general, the Bureau does
not comment on confidential enforcement investigations. Premature
disclosure can interfere with investigations and create reputational
harm. The Bureau determines whether it believes a penalty is war-
ranted and, if so, in what amount based on the facts and cir-

cumstances of a particular matter and the statutory factors set
forth in the CFPA.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARREN
FROM KATHY KRANINGER

Q.1. Operations—Please provide staffing levels for each division
(e.g., SEFL) and office (e.g., Enforcement, NE Region) at the Bu-
reau at the end of the pay period closest to November 17, 2017, De-
cember 11, 2018, and today.

A.l.
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The table below reflects the staffing levels for the pay periods closest to the dates requested:

e 2017: Pay period 22 ending on November 11, 2017
e 2018: Pay period 23 ending on November 24, 2018
e 2019: Pay period 11 ending on June 8, 2019

Actual # | Actual# | Actual #
of of of
Employees | Employees | Employees
Division (2017) (2018) (2019)

Office of the Director 35 32 53
Office of the Director 18 12 13
Strategy Office 5 6 4
Office of Equal Opportunity & Fairness 12 14 29
Office of Innovation NA NA 3
Communications NA NA 4

Operations Division 451 453 277
Front Office 5 8 1

Consumer Response 147 142 NA
Administrative Operations 28 28 26
Procurement 22 23 22

Technology & Innovation (T&I) 148 155 129
CFO 36 35 35
OHC 55 55 54
Project Management 10 7 NA
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Consumer Education & Engagement 78 80 204
Front Office 14 16 15
Financial Education 17 16 16
Consumer Engagement 12 13 14
Older Americans 8 10 10
Service Members 11 10
Students 6 5 2
Community Affairs* 10 10 9

Consumer Response NA NA 129

Research, Markets & Regulations 156 161 137
Front Office 1l 9 10
Research 42 46 4l
Regulations 74 71 39
Cards, Payments & Deposits Markets 9 10 7
Mortgage Markets 7 8 5
Smal} Business Lending Markets 4 6 4
Consumer Lending, Collections & Rpt Mkts g 11 1

Supervision, Enforcement & Fair Lending 725 745 645
Front Office 8 8 10
Fair Lending & Equal Opportunity** 34 35 NA
Supervision Examinations 36 50 41
Supervision Policy 47 45 49
Enforcement 142 149 138
Regions 458 458 407

Northeast 110 17 100
Southeast 119 119 11
Midwest 106 105 9%
West 123 117 102
 Legal Division 75 78 66
Front Office 1 [l 9
General Law & Ethics 24 25 21
Litigation & Oversight 14 17 15
Law & Policy 26 25 21
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External Affairs 40 41 3
Front Office 13 8 9
Communications 1 6 NA
Legislative Affairs 7 3
Financial Institutions 5 6 5
Intergovernmental Affairs 2 4 4
Advisory Board Councils NA 5 4
Public Engagement & Community Liaison 6

Ea 2 6 5

Other Programs 28 26 17
Ombudsman 4 4 5
Office of Administrative Adjudication 2 3 2
Director's Financial Analysts 2 19 10

Total 1588 1616 1430

*Community Affairs in the Division of Consumer Education and Engagement was previously
named Financial Empowerment.

% The reorganization of the Fair Lending & Equal Opportunity office occurred on January 20,
2019.

##% Public Engagement & Community Liaison in the Division of External Affairs) was
previously named Community Affairs.

Please note that reorganizations throughout the Consumer Financial Protection Bureau (Bureau)
over the years have resulted in Offices moving between Divisions.

Q.2. In her testimony, Director Kraninger mentioned that Director
Mulvaney had asked to the CFPB Inspector General to investigate
conduct by Policy Associate Director Eric Blankenstein. Please pro-
vide a copy of the referral. If you're unable to provide the referral,
please describe in detail what the Inspector General was asked to
investigate.

A.2. Pursuant to Section 6 of the Inspector General Act, the Inspec-
tor General may make such investigations and reports relating to
the administration of programs and the operations of the Bureau
as are, in the judgment of the Inspector General, necessary or de-
sirable. To protect the privacy and due process interests of every-
one involved, it would not be appropriate for me to comment fur-
ther on this matter. I will consider carefully any findings or rec-
ommendations of our Inspector General.

Q.3. Rules—On February 6, 2019, the CFPB proposed rescinding
the mandatory underwriting provisions of its rule on Payday, Vehi-
cle Title, and Certain High-Cost Installment Loans (payday rule).

Did the CFPB have any new facts or evidence to justify the new
rule or was the change an interpretation of existing evidence?
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A.3. As discussed in part V.B. of the Payday Reconsideration Pro-
posal, the Bureau, in tentatively determining to reconsider the Bu-
reau’s mandatory underwriting requirements, focused its analysis
primarily on the weight to be accorded to the key evidence, includ-
ing research, on which the Bureau relied for the 2017 Final Rule.
Nevertheless, in developing the Payday Reconsideration Proposal,
the Bureau also considered other potentially relevant evidence, in-
cluding research which became available between the time the Bu-
reau issued the 2017 Final Rule in October 2017 and the time the
Bureau published its Payday Reconsideration Proposal in February
2019. Although there were relatively few new studies made avail-
able during this limited interval, the Payday Reconsideration Pro-
posal describes and analyzes several of them. See Bureau of Con-
sumer Financial Protection, Payday, Vehicle, Title, and Certain
High-Cost Installment Loans, 84 FR 4252, 4292-94 (Feb. 14, 2017).
The Bureau also sought public comment on the Payment Reconsid-
eration Proposal, including the submission of any potentially rel-
evant research.

Q.4. The text of the new rule suggests that the existing evidence
“is not sufficiently robust and reliable to support that determina-
tion, in light of the impact those provisions will have on the market
for covered . . . loans, and the ability of consumers to obtain such
loans.” Does the Bureau plan to do additional research related to
the short-term loan market, including into the ability of payday
customers to anticipate whether they will be able to repay the
loans in full and on time?

A.4. As the Bureau noted in its Payday Reconsideration Proposal,
“lalfter many years of rulemaking, outstanding questions that the
Bureau and other stakeholders have on whether the identified
practice is unlawful and whether the Bureau intervention (i.e., the
Mandatory Underwriting Provisions) is appropriate remain; the
Bureau therefore preliminarily concludes that significantly more
time, money, and other resources would be needed from the Bu-
reau, industry, consumers, and other stakeholders to engage in the
research and analysis required to develop specific evidence that
might support determining that the identified practice is unfair
and abusive and that imposing an ability-to-repay regulatory
scheme is a necessary and appropriate response to that practice.”
That being said, the Bureau will consider relevant research that is
available in deciding its future steps for its Payday Reconsideration
Proposal.

Q.5. The CFPB has filed numerous enforcement actions against en-
tities that would have been covered by the payday rule. Did CFPB
consider evidence gathered in the investigations or contained in the
record of any cases before rescinding the underwriting standards?

A.5. In short, yes. In developing the Payday Reconsideration Pro-
posal, “the Bureau relied on its expertise and experience in super-
visory matters and enforcement actions concerning covered lenders
in making judgments about the covered short-term and longer-term
balloon-payment loan markets.”

184 FR 4266.
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Q.6. The CFPB is reportedly in the process of writing a rule to im-
plement the Fair Debt Collection Practices Act. Debt collection is
consistently one of the top sources of consumer complaints.

What do you think are the most important issues facing con-
sumers with respect to debt collection and how do you propose to
address these problems?

A.6. On May 7, 2019, the Bureau issued a Notice of Proposed Rule-
making (NPRM) to implement the Fair Debt Collection Practices
Act (FDCPA). The proposal would provide consumers with clear
protections against harassment by debt collectors and straight-
forward options to address or dispute debts. Among other things,
the NPRM would set clear, bright-line limits on the number of calls
debt collectors may place to reach consumers on a weekly basis;
clarify how collectors may communicate lawfully using newer tech-
nologies, such as voicemails, emails, and text messages, that have
developed since the FDCPA’s passage in 1977; and require collec-
tors to provide additional information to consumers to help them
identify debts and respond to collection attempts. The Bureau will
carefully consider feedback received in response to the NPRM be-
fore issuing a final rule.

As the Bureau summarized in its 2019 Fair Debt Collection Prac-
tices Act Annual Report,2 written notifications about the debt were
the second-most common debt collection issue consumers com-
plained to the Bureau about in 2018, while complaints about com-
munication tactics were the third-most common issue. Any final
debt collection rule issued by the Bureau will aim to bring clarity
for both consumers and collectors as to the application of this over
40-year-old statute.

Q.7. Is the CFPB considering exempting limited content commu-
nications that ask a consumer to call back, potentially paving the
way for unlimited contacts from debt collectors?

A.7. The proposal would not exempt limited content communica-
tions from the FDCPA. The FDCPA prohibits collectors from
harassing or abusing consumers or engaging in unfair practices.
These standards apply today and under the proposed rule; they
would continue to apply, including where limited content messages
are used to harass or abuse consumers or subject them to unfair
practices. A collector who emails or texts too frequently may face
liability, even if the emails or texts are limited content messages.

The Bureau’s proposed rule would define, and provide example
language for, a “Limited-content message” that a debt collector
could send by, for example, voicemail or text and which would in-
clude a request that the consumer reply to the message. The pro-
posal would further provide that a limited-content message is an
attempt to communicate but is not a communication. The Bureau’s
proposed rule generally would limit debt collectors to no more than
seven attempts by telephone per week to reach a consumer about
a specific debt including telephone calls that are limited content
messages. Once a telephone conversation between the debt collector
and consumer takes place, the debt collector must wait at least a
week before calling the consumer again. The Bureau will carefully

2 hitps: | |www.consumerfinance.gov / data-research [ research-reports | fair-debt-collection-prac-
tices-act-annual-report-2019 /
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consider feedback received in response to the NPRM before issuing
a final rule.

Q.8. Data obtained by FOIA from the FTC indicate that, in 2017,
more than 200,000 consumers complained about repeated calls
from debt collectors. 2 Do you think it is important to impose strin-
gent limits on the number of times collectors can call?

A.8. FDCPA section 806 prohibits a debt collector from engaging in
any conduct the natural consequence of which is to harass, oppress,
or abuse any person in connection with the collection of a debt.
FDCPA section 806(5) describes one example of debt collector con-
duct that section 806 prohibits: causing a telephone to ring or en-
gaging any person in telephone conversation repeatedly or continu-
ously with intent to annoy, abuse, or harass any person at the
called number.

As noted in the previous response, the Bureau’s proposed rule
generally would limit debt collectors to no more than seven at-
tempts by telephone per week to reach a consumer about a specific
debt. Once a telephone conversation between the debt collector and
consumer takes place, the debt collector must wait at least a week
before calling the consumer again. The proposed rule also would
clarify how debt collectors may lawfully use newer communication
technologies, such as voicemails, emails, and text messages, to com-
municate with consumers and would protect consumers who do not
wish to receive such communications by, among other things, al-
lowing them to unsubscribe to future communications through
these methods. The Bureau will carefully consider feedback re-
ceived in response to the proposed rule before issuing a final rule.
In addition, the Bureau has taken law enforcement action against
a debt collector whose calling practices violated FDCPA section 806
and 806(5). 4

Q.9. Will the cost benefit analysis for the new rule count as a harm
to a consumers the collections of debts that are beyond the statute
of limitations?

A.9. Pursuant to section 1022(b)(2) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act, the Bureau is considering
the benefits and costs to consumers and covered persons of pro-
posed regulation under the FDCPA. In conducting its analysis
under section 1022(b)(2), the Bureau generally takes as a baseline
the state of the world absent the proposed rule and evaluates po-
tential benefits and costs of the proposal relative to that baseline.
The Bureau is not considering proposed rules that it would expect
to increase collection or attempted collection of debts that are be-
yond the statute of limitations, and therefore the Bureau does not
expect that proposed rules would harm consumers in that way.

3 National Consumer Law Center “Consumer Complaint About Debt Collection”, February
2019, https:/ /www.nclc.org /images / pdf/pr-reports [ report-analysis-debt-coll-ftc-data.pdf.

4 hitps: | |www.consumerfinance.gov / policy-compliance [ enforcement | actions | green-tree-serv-
icing-llic/
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Q.10. You visited a debt collection agency last month while you
were in Chicago.® Have you visited any legal services programs
that help people with alleged debts? Any credit counseling agen-
cies? Any trial courts where consumers are being sued on debts?

A.10. Since becoming Director of the Bureau, I have made it a pri-
ority to hear from various community and consumer groups, includ-
ing legal aid organizations that provide direct client services. I
have hosted a series of listening sessions and met with consumer
advocates including legal aid attorneys to learn more about con-
sumer finance issues affecting their communities.

On January 18, 2019, I hosted a community listening session in
San Francisco, CA, where I met with approximately 21 consumer
advocacy, civil rights, community organizations as well as legal
service providers including staff representing the following organi-
zations: the East Bay Community Law Center, National Housing
Law Project, and Western Center on Law and Poverty. Debt collec-
tion was one of several issues discussed during the meeting.

On January 22, 2019, I met with nearly 40 consumer advocacy,
civil rights, and community organizations at the Bureau head-
quarters to discuss a variety of topics, including debt collection.
The National Consumer Law Center (NCLC) and the National As-
sociation of Consumer Advocates (NACA), both of which represent
legal aid and private consumer attorneys, participated as did rep-
resentatives from the Atlanta Legal Aid Society and Texas Rio
Grande Legal Aid.

On February 5, 2019, I hosted a community listening session in
Chicago, IL, where I met with approximately 14 consumer advo-
cacy, civil rights, community organizations as well as legal service
providers including staff representing the following organizations:
Legal Assistance Foundation, Northwest Side Housing Center,
Shriver Center on Poverty Law, and Spanish Coalition for Housing.
The legal aid attorneys and local advocates in attendance discussed
debt collection alongside other issues affecting local consumers.

On March 28, 2019, I met with approximately five consumer ad-
vocacy, civil rights, and community organizations. Debt collection
was the primary topic of my meeting with consumer groups in New
York City. Representatives from legal aid organizations, including
Legal Services NYC, Mobilization for Justice, and The Legal Aid
Society relayed client stories and made policy recommendations.

On April 30, 2019, I hosted a community roundtable in Los Ange-
les with approximately 20 community groups. Debt collections was
one of few topics discussed. Representatives from legal aid organi-
zations, including Bet Tzedek Legal Services, Legal Aid Foundation
of Los Angeles, Legal Aid Society of San Diego, Public Counsel,
NACA, and the University of Berkeley Center for Consumer Law
and Economic Justice. I also visited Bet Tzedek Legal Services dur-
ing that trip.

On May 8, 2019, I hosted a community roundtable in Philadel-
phia following a public town hall on debt collection. NCLC, Clarifi,
Community Legal Services of Philadelphia, National Consumer
Bankruptcy Rights, Public Interest Law Center, Senior Law Cen-

5 AccountsRecovery.Net “Behind the Scenes of Kathy Kraninger’s First Visit to a Collection
Agency”, hitps:/ |www.accountsrecovery.net[2019/02/20/behind-the-scenes-of-kathy-kraningers-
first-visit-to-a-collection-agency /.
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ter, and members of NACA attended to discuss their views on the
Bureau’s proposed debt collection rule.

Most recently, I met with legal aid and private consumers attor-
neys in Austin on May 22, 2019, including Texas RioGrande Legal
Aid and members of NACA to discuss a few policy issues, including
debt collection.

Bureau staff continue to engage in discussions with these groups
to maintain regular exchanges of information about how issues
such as debt collection affect consumers. In addition, Bureau sub-
ject matter experts have met with credit counseling agencies, such
as Money Management International, and legal advocacy organiza-
tions, such as NCLC and the National Association of Consumer
Bankruptcy Attorneys (NACBA), to discuss debt collection and debt
settlement issues.

Q.11. Enforcement—In the first 6 months of his tenure, former In-
terim Director Mick Mulvaney indicated ¢ that he had not initiated
any new enforcement actions. How many investigations have been
initia})ted since November 17, 2017? How many since December 11,
20187

A.11. The Bureau does not generally comment publicly on confiden-
tial enforcement investigations.

Q.12. In March 2018, the CFPB acknowledged that it was inves-
tigating consumer abuses related to the massive security breach
announced by Equifax on September 7, 2017, but a year later, no
enforcement action has been announced. 7 Is the enforcement action
still ongoing?

A.12. On February 21, 2019, Equifax published its Form 10-K,
which disclosed that the Bureau, among other Government entities,
was investigating the 2017 data breach. Beyond sharing what is in
the public record, the Bureau will not comment further publicly on
the details or status of this investigation at this time.

Q.13. On March 12, 2019, an OCC spokesman said “[wle continue
to be disappointed with Wells Fargo Bank N.A.’s performance
under our consent orders and its inability to execute effective cor-
porate governance and a successful risk-management program. We
expect national banks to treat their customers fairly, operate in a
safe and sound manner, and follow the rules of law.” The OCC
partnered with the CFPB on an enforcement action against Wells
Fargo in April 2018, related to its auto and mortgage lending prac-
tices. 8

Is the CFPB satisfied that Wells Fargo is satisfying the terms of
its consent order in the April 2018 case?

A.13. I am firmly committed to ensuring that Wells Fargo fully
complies with the consent order, including the requirements of re-
mediation and restitution for harmed consumers. The current de-

6 Politico, “Mick Mulvaney Isn’t Blowing Up the CFPB”, April 30, 2018, https://
wwuw.politico.com [ story /2018 /04 / 30 / mick-mulvaney-consumer-protection-507460.

7American Banker “Equifax Cites ‘Ongoing Investigation’ by CFPB, Other Agencies”, March
2, 2018, https:/ /www.americanbanker.com [ news | equifax-cites-ongoing-investigation-by-cfpb-
other-agencies.

8 CFPB “Bureau of Consumer Financial Protection Announces Settlement With Wells Fargo
for Auto-Loan Administration and Mortgage Practices”, April 20, 2018, hitps://
www.consumerfinance.gov [ about-us | newsroom [ bureau-consumer-financial-protection-announces-
settlement-wells-fargo-auto-loan-administration-and-mortgage-practices/.
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tails and specific status of Wells Fargo’s remediation plan is con-
fidential supervisory information under the Bureau’s regulations. I
can tell you that while the Bureau is working with Wells Fargo to
ensure its compliance with the consent order, I am not satisfied
with the Bank’s progress to date and I have made that clear.

Q.14. If not, what tools does the CFPB have to force Wells Fargo
to comply?

A.14. The Bureau expects Wells Fargo to comply with the terms of
the consent order, and has the capability to examine for that com-
pliance as well as take further enforcement action. In dealing with
complex issues involving large institutions such as Wells Fargo, it
is important that the Bureau consult with our regulatory partners
in determining appropriate next steps. More specific information
regarding the Bureau’s deliberations in this matter implicates long-
standing Executive Branch confidentiality interests that protect the
Government’s deliberative process and law-enforcement pro-
ceedings.

Q.15. Has Wells Fargo fully complied with the terms of its Sep-
tember 2016 consent order with the Bureau related to fake ac-
counts?

A.15. The Bureau continues to work with Wells Fargo to ensure it
fully complies with the Bureau’s September 2016 consent order re-
lated to fake accounts.

RESPONSES TO WRITTEN QUESTIONS OF
SENATOR CORTEZ MASTO FROM KATHY KRANINGER

Q.1. Budget—Will you reverse the decisions to eliminate positions,
freeze new hiring, and draft an adequate budget that ensures the
CFPB is fulfilling its statutory mission?

A.1. T have been working with Bureau leadership since my con-
firmation to understand the immediate staffing needs of the Con-
sumer Financial Protection Bureau (Bureau) and have already ap-
proved at least 100 exceptions to the hiring freeze to date, which
has resulted in over 190 internal and external personnel actions
and/or hires across different program areas to ensure the important
work of the Bureau continues with minimal interruptions during
this initial transition period.

As I said in my testimony, I have also spent significant time un-
derstanding the Bureau’s operations and looking at ways to im-
prove execution of the Bureau’s mission. With the incredible flexi-
bility Congress provided this agency, I feel a deep sense of respon-
sibility for ensuring we become a model for efficient use of re-
sources. I will continue to examine how we can best utilize all the
tools that Congress has given us—broadening our efforts to focus
on prevention of harm as a primary goal for our actions.

With that in mind, I have approved a number of initiatives de-
signed to help determine optimal staffing for the long term to en-
sure the Bureau runs as effectively as possible in service of our
mission and that we dedicate resources to those functions that are
of the highest value to consumers. These initiatives include better
aligning resources with top policy priorities and improving how
mission, administrative, and operational functions are performed
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across the Bureau. I am working with Division Leaders on a Staff-
ing Planning exercise which will take the Bureau out of the hiring
freeze. Senior Leadership is aligning staffing resources and re-
quests to ensure we can accomplish our mission in the most effi-
cient and effective way possible. I expect we will complete the
Staffing Planning before the start of Fiscal Year 2020, October 1,
2019.

Q.2. Staffing at the CFPB—How many lawyers now work in the
enforcement division?

A.2. As of June 28, 2019, 104 attorneys work within the Office of
Enforcement in the Division of Supervision, Enforcement, and Fair
Lending.

Q.3. How many lawyers work in enforcement now compared to
when Richard Cordray left the agency?

A.3. As of June 28, 2019, 104 attorneys work within the Office of
Enforcement. On the date Director Richard Cordray resigned, the
Office of Enforcement had 111 attorneys.

Q.4. Are you hiring new lawyers for the enforcement division or
does your hiring freeze include attorneys who investigate consumer
complaints for fraud and deceptive practices?

A.4. The Office of Enforcement is subject to the agency-wide hiring
freeze. However, the Office has been granted an exception to the
freeze in order to hire new line attorneys.

Q.5. What is the status of the Pathways Program now?

A.5. The hiring freeze includes the Pathways Program. The Bureau
is not currently hiring paid interns, recent graduates, or Presi-
dential Management Fellows under the Pathways Program. The
Director’s Financial Analyst (DFA) program has continued. A new
cohort of DFAs just began.

Q.6. How many Pathways Program participants still work at the
Bureau?

A.6. There are not any Pathways Program participants who still
work at the Bureau.

Q.7. Are you recruiting a new cohort of applicants for the Path-
ways Program?

A.7. The Bureau is not actively recruiting new applicants for any
of the Pathways Programs. As provided in response to earlier ques-
tions, I am working with Division Leaders on a Staffing Planning
to ensure we can accomplish our mission in the most efficient and
effective way possible. In addition, I have asked for a proposal re-
lated to the Pathways Program.

Q.8. Political Appointees at the CFPB—How many political ap-
pointees have you hired at the Bureau?

A.8. The Bureau has hired four political appointees during my ten-
ure at the Bureau.

Q.9. What are their positions?

A.9. The four positions are:

e Policy Associate Director for External Affairs (replacing a de-
parting incumbent of this position)
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¢ Deputy Assistant Director for Communications
e Deputy Chief of Staff, and
e Deputy Director.

Q.10. What are their salaries?
A.10. The salaries of the four political appointees are:

¢ Policy Associate Director for External Affairs: $259,500
e Deputy Assistant Director for Communications: $185,615
¢ Deputy Chief of Staff: $239,595, and

Deputy Director: $259,500.

Q.11. Please explain why the Bureau has hired this many political
appointees?

A.11. The Dodd-Frank Act vests significant authority in the Direc-
tor, including with regard to fixing the number and means of ap-
pointment of all Bureau employees, in accordance with the provi-
sions of title 5, United States Code. It is a priority for me to de-
velop a diverse, capable, and motivated team at the Bureau to
carry out our important mission. As such, I will use the authorities
Congress provided to that end.

Q.12. Do you plan to hire more political appointees? If so, in what
positions?

A.12. With the above response in mind, the Bureau does not have
any requests pending with OPM for additional Schedule C appoint-
ments.

Q.13. Data Collection on the Student Loan Market—During your
testimony before the House Financial Services, Representative Fos-
ter asked you about a proposal by the Consumer Financial Protec-
tion Bureau to collect and analyze data on the student loan mar-
ket.

Do you have further information on the Bureau’s proposal to col-
lect student loan debt?

Did you receive any feedback on the proposal from the Depart-
ment of Education or the Office of Management and Budget?

Do you plan to continue with this proposal to analyze the student
loan market?

A.13. In accordance with the Paperwork Reduction Act of 1995
(PRA), the Bureau published two notices in the Federal Register so-
liciting comment on a new proposed information collection—the
“Student Loan Servicing Market Monitoring” project. The collection
was submitted to the Office of Management and Budget (OMB) and
the second notice was published in the Federal Register on Sep-
tember 6, 2017. The comment period for this notice closed on Octo-
ber 6, 2017. As of July 1, 2019, the information and collection re-
quest is still pending at OMB. At the hearing, I noted the priority
of hiring the statutorily required position of Private Education
Loan Ombudsman, which is underway. Once this position is filled,
we will review the data request, assess how the data may support
ongoing market monitoring, and make a determination after that
whether the information request appropriately supports our work.
This evaluation will contribute to the work I am already doing in
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assessing our market monitoring efforts relative to student loans.
In the meantime, the Bureau continuously monitors this market.

Q.14. Auto Lending—A record 7 million Americans are 3 months
or more behind on their car payments. Economists suggest that ris-
ing car loan delinquencies signify major distress for low-income
families.

Are you monitoring the large delinquencies in auto lending?

A.14. Yes. The Bureau’s Markets Office includes a program dedi-
cated to monitoring the auto finance industry. As part of that work,
we review market data and information and we work to identify
the causes of any trends we observe. The absolute number of out-
standing auto loans has increased by 7 percent over the past 2
years which, all else being equal, would be expected to lead to some
increase in the absolute number of delinquent loans. Measured as
a percentage of loans, as of the end of the first quarter of 2019,
1.49 percent of auto loans were 60 days or more delinquent. That
was slightly below the delinquency rate at the end of the first quar-
ter of 2018 and slightly above the delinquency rate at the end of
the first quarter of 2017. We intend to continue to monitor this
issue.

Q.15. Do you know how many of those borrowers with delinquent
loans got their loans from a car dealership?

A.15. Estimates as to the share of auto loans that are originated
through car dealerships range from a low of 63 percent to a high
of over 80 percent. The data available to the Bureau through its
market monitoring does not indicate the delinquency rate for these
loans. The Bureau does monitor delinquency rates by credit scores
and by the type of institution holding the loan and the Bureau has
issued a research report analyzing the performance of loans by loan
size and credit score.

Q.16. The CFPB still has a responsibility to enforce fair lending
laws in auto lending.

What are you doing to ensure that borrowers of color are not
being charged more due to discretionary dealer markups?

A.16. On May 21, 2018, the President signed a joint resolution
passed by Congress disapproving the Bureau’s Bulletin titled “Indi-
rect Auto Lending and Compliance with the Equal Credit Oppor-
tunity Act” (Bulletin), which had provided guidance about Equal
Credit Opportunity Act (ECOA) and its implementing regulation,
Regulation B. Consistent with the joint resolution, the Bulletin has
no force or effect. The ECOA and Regulation B are unchanged and
remain in force and effect, and the Bureau continues to work to en-
sure compliance with their requirements.

The Bureau also continues to administer prior fair lending en-
forcement actions, monitor the market generally, and investigate,
as appropriate, information and complaints that come to the Bu-
reau.

Q.17. Is the CFPB going to limit or prevent auto lenders from in-
stalling “kill switches” in cars that prevent the owner from driving
them?

A.17. The Bureau’s Markets Office includes a program dedicated to
monitoring the auto finance industry. As part of that work, staff re-
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view market data and information that suggests trends in the mar-
ket, and then work to identify possible causes. The Bureau is
aware of the trend by auto lenders to include “kill switches,” better
known as starter interrupt devices, in cars. Bureau staff have been
researching various market sources, including lenders who utilize
the starter interrupt devices, and vendors who provide the devices,
to better understand their use and their effects, including their po-
tential risks to consumers.

Q.18. Military Lending Act—In your testimony before the Senate
Banking Committee, I requested the CFPB’s legal analysis that led
you to determine the CFPB could not use its supervisory authority
to ensure compliance with the Military Lending Act (MLA). Your
staff told me that the legal analysis is considered confidentially de-
liberative analysis and not available.

Please share whatever information you can regarding your MLA
decision.

A.18. In July 2018, Acting Director Mulvaney determined that the
Bureau lacks statutory authority to supervise for compliance with
the MLA. I agree with his determination. In 2013, when Congress
amended the MLA, it explicitly gave the Bureau enforcement au-
thority, but not supervisory authority. This is why I submitted a
legislative proposal to Congress on January 17, 2019, to explicitly
grant the Bureau authority to supervise for compliance with the
MLA. The requested authority would complement the work the Bu-
reau currently does to enforce the MLA.

Q.19. Please provide a list of which stakeholders you spoke to in
making your determinations.

A.19. Although there were robust discussions on this topic at the
Bureau, this determination is mine, per my authority and responsi-
bility as the Director of the Bureau. In both my confirmation proc-
ess and since becoming Director, I have discussed this issue exten-
sively with Bureau staff, Department of Defense officials, members
of Congress, and many stakeholder representatives. I take seri-
ously my responsibility to protect servicemembers and, for that rea-
son, officially transmitted a legislative proposal to Congress seek-
ing the authority to conduct examinations for MLA compliance.

Q.20. Please explain how you expect servicemembers to identify
and report violations of the MLA.

A.20. There are several ways in which the Bureau could obtain in-
formation about potential noncompliance. First, the Bureau could
learn of potential violations of the MLA through a lender examina-
tion. Examiners might encounter evidence of violation of the MLA
even though the examination was not specifically intended to re-
view for MLA compliance. Absent routine lender examinations, the
Bureau could learn of potential violations of the MLA through
means including: (1) Direct complaints to Bureau as noted in the
question; (2) self-reporting by the financial institutions under Bu-
reau jurisdiction; (3) in the course of an investigation; (4) com-
plaints to commanding officers or The Judge Advocate General’s
Corps; (5) whistleblower tips; (6) referrals or information provided
from State or other Federal regulators; or (7) consumer advocates.
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While the 2013 amendment to the MLA did not give the Bureau
explicit supervisory authority, it gave the Bureau explicit enforce-
ment authority, which I am firmly committed to utilizing. The Bu-
reau works to ensure MLA compliance by using its enforcement
tools, which include investigations, civil investigative demands, and
litigation.

It is important to note that the Department of Defense provides
a variety of resources to help servicemembers understand their
legal and financial rights, including legal assistance attorneys pro-
vided through the Judge Advocate General, and Personal Financial
Managers. The Bureau routinely speaks to these practitioners and
highlights the rights of servicemembers under the MLA. For exam-
ple, the Bureau has sent staff to provide instruction on the MLA
to teach at the Army Legal Assistance Continuing Legal Education
course. When speaking with these stakeholders, Bureau staff rou-
tinely indicate that if a practitioner or their client suspect the cli-
ent’s rights have been violated, or if they have a question about a
financial product or service, the client can submit a complaint to
the Bureau.

The Bureau’s Office of Servicemember Affairs has also published
literature to inform servicemembers directly about their rights
under the MLA. This material also explains to servicemembers
that they can submit a complaint to the Bureau if they have an
issue with a financial product or service.

Q.21. Please share the impact you expect will occur due to the
CFPB no longer supervising financial institutions for compliance
with the MLA.

A.21. The Bureau is committed to the financial well-being of Amer-
ica’s servicemembers. This commitment includes ensuring that
lenders subject to our jurisdiction comply with the Military Lend-
ing Act, so our servicemembers and their families are provided
with the protections of that law. One way the Bureau promotes
MLA compliance is by using its enforcement tool, which include in-
vestigations, civil investigative demands, and litigation. While the
Bureau does not have explicit supervisory authority, I submitted a
legislative proposal to Congress on January 17, 2019, to grant the
Bureau authority to supervise for compliance with the MLA by
amending the Consumer Financial Protection Act. The requested
authority would complement the work the Bureau currently does to
enforce the MLA. Furthermore the Bureau has worked with mem-
bers of Congress as well as military and veterans advocacy groups
to develop legislative language to amend the MLA to give the Bu-
reau explicit supervisory authority.

Q.22. Enforcement—When Director Cordray left, there were 100 in-
vestigations in the pipeline and 25 in litigation. Complaints from
consumers to the Bureau are increasing but enforcement actions
are falling. Under Director Cordray, there were about two to four
enforcement actions every month. Banks, credit cards, credit re-
porting firms, and online lenders were held accountable for decep-
tive practices.
How many investigations are the CFPB staff working on now?

A.22. The Bureau does not generally comment publicly on confiden-
tial enforcement investigations. I can note that there are 18 cases
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in litigation and that, during my tenure, nine consent agreements
have been announced.

Q.23. During your testimony before the House Financial Services,
Representative Clay asked about staffing plans for fair lending.
How many attorneys or examiners will devote all of their time to
enforcing fair lending laws? Please provide a number.

A.23. The Office of Enforcement is responsible for the enforcement
of fair lending laws. As of June 28, 2019, Enforcement has 104 at-
torneys, including the 5 attorneys who transferred from the Office
of Fair Lending, all of whom are generalists who can participate in
the investigation of any potential violation of Federal consumer fi-
nancial law, including those focused on fair lending. The resources
the Office of Enforcement deploys on fair lending matters is de-
pendent on a number of factors, including the facts and cir-
cumstances of particular investigations.

The Office of Supervision Examinations is responsible for super-
vising entities for compliance with fair lending laws. Every CFPB
examiner is trained to conduct fair lending examinations. During
the course of a fair lending examination, the assigned team of ex-
aminers reviews the institutions books and records for compliance
with fair lending laws using the Bureau’s fair lending examination
procedures. In addition, the Office of Supervision Examinations op-
erates a National Fair Lending Examination Team, which includes
a representative from each of the four regions, in addition to a sen-
ior examination manager, who are fully dedicated to fair lending
examination work. This national team develops fair lending train-
ing, creates fair lending job aids and serves as an expert resource
on fair lending matters for examiners across the country as they
engage in fair lending work. The Office of Supervision Policy’s fair
lending product team currently includes five attorneys and one an-
alyst who are devoted to fair lending supervision matters.

Q.24. Credit—Has the CFPB produced, or in the process of pro-
ducing any new research on Americans’ credit scores in the last
year?

A.24. During the last year, the Bureau has produced four reports
on American’s credit scores or factors that may be used in calcu-
lating credit scores. Three of the Bureau’s Quarterly Consumer
Credit Trends reports addressed this topic. The first examined the
prevalence of telecommunications debt and its effect on credit
scores.! The second examined the effect of natural disasters on
credit scores, focusing on Hurricane Harvey in 2017.2 The third ex-
plored the relationship between fluctuations in consumers’ credit
scores and the timing of consumers’ applications for credit.3 The
Bureau also produced a report that looked at the relationship be-
tween where Americans reside and the likelihood of remaining

Lhttps:/ | files.consumerfinance.gov /| documents | befp-consumer-credit-trends-collection-tele-
communications-debt-082018.pdf

2 https: | |www.consumerfinance.gov / data-research [ research-reports [ quarterly-consumer-cred-
it-trends-natural-disasters-and-credit-reporting /

3 https: | |www.consumerfinance.gov | data-research | research-reports [ quarterly-consumer-cred-
it-trends-timing-applications-consumer-credit |
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credit invisible. ¢ This report was the third in a series of reports ad-
dressing credit invisibles.

Q.25. Do you think that credit checks for job applicants are “ra-
cially blind?”

A.25. Subject to certain requirements, the Fair Credit Reporting
Act (FCRA) permits the use of consumer reports for employment
purposes, including reports that contain information about a job
applicant’s use of credit. The FCRA generally requires that con-
sumer reporting agencies may provide a consumer report for em-
ployment purposes only if the person who obtains the report cer-
tifies that “information from the consumer report will not be used
in violation of any applicable Federal or State equal employment
opportunity law or regulation.”® The Bureau notes that the U.S.
Equal Employment Opportunity Commission (EEOC) has provided
guidance to employers on the use of consumer reports in compli-
ance with Federal laws that protect applicants and employees from
discrimination. 6

Q.26. Do you think that allowing private employers to check the
credit history of their job applicants can lead to racial and gender
discrimination?

A.26. As noted in the previous response, subject to certain require-
ments, the FCRA permits the use of consumer reports for employ-
ment purposes, including reports that contain information about a
job applicant’s use of credit. The FCRA generally requires con-
sumer reporting agencies to provide a consumer report for employ-
ment purposes only if the person who obtains the report certifies
that “information from the consumer report will not be used in vio-
lation of any applicable Federal or State equal employment oppor-
tunity law or regulation.”?” The EEOC has provided guidance to
employers on the use of consumer reports in compliance with Fed-
eral laws that protect applicants and employees from discrimina-
tion.

Q.27. Are the free credit freezes operating as intended? Have there
been any problems?

A.27. The Bureau has been working expeditiously to implement the
new consumer protections Congress provided in the Economic
Growth, Regulatory Relief, and Consumer Protection Act, which in-
clude the new right to free credit freezes. The Bureau issued an in-
terim final rule last year to amend the Summary of Consumer
Rights and the Summer of Consumer Identity Theft Rights to con-
form to the EGRRCPA, including its provisions on credit freezes.
As part of its efforts, the Bureau is preparing to supervise for com-
pliance with the new requirements under the FCRA, and we are
actively monitoring the implementation of the new protections in
effect so far. At this time, the Bureau is still evaluating the imple-
mentation of the right to free credit freezes, and has not yet deter-
mined whether there are any problems or concerns with implemen-
tation or with the operation of the freezes. For an overview of

4 https:/ | files.consumerfinance.gov  f/ documents | help-data-point-the-geography-of-credit-
invisiblity.pdf

515 U.S.C. 81681b(b)(1)(A)(ii).

6See hitps:/ |www.eeoc.gov [ ccoc [ publications | background-checks-employers.cfm.

715 U.S.C. §1681b(b)(1)(A)Gi).
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issues from credit reporting complaints, please see our 2018 annual
report to Congress, 8 which was published on March 29, 2019. This
report details complaint data and trends across products and serv-
ices for the prior year.

Q.28. Civil Penalty Fund—What is the status of the Civil Penalty
Fund?

A.28. The Civil Penalty Fund continues to operate according to the
guidelines described in the Civil Penalty Fund rule. The most re-
cent allocation period ended on March 31, 2019. The most recent
allocation of funds to classes of eligible consumers with uncompen-
sated harm occurred on May 29, 2019. The next allocation will be
made within 60 days after September 30, 2019, the date that the
next allocation period ends. As of July 1, 2019, the Civil Penalty
Fund has an unallocated available balance of $430,083,461.60.

Q.29. Has every consumer who was harmed during the Fund’s
freeze received redress?

A.29. To date, all classes of eligible consumers with uncompensated
harm as of March 31, 2019, which was the end of the previous allo-
cation period, have received allocations of funds from the Civil Pen-
alty Fund sufficient to fully compensate that uncompensated harm.
The next allocation, which will address uncompensated harm as of
September 30, 2019, will occur by November 29, 2019. Distribu-
tions to consumers in all cases where allocations have been made
are in progress.

Q.30. Please provide information on how many consumers have re-

ceived redress from institutions that engaged in harmful and de-

ceptive practices for the following firms. Please note the median

amount of redress per firm/action per consumer, the amount of re-

dress derived from the CPF and what percentage of the civil pen-

alty damages remains to be distributed for each of these firms:
Hydra and its affiliated firms?

A.30. Consumers harmed by Hydra and its affiliated firms received
an allocation of $69,623,528 from the Civil Penalty Fund to com-
pensate their harm on November 29, 2018.° Analysis of the data
to determine the amount of compensation to each consumer is on-

going.
Q.31. Wells Fargo’s fake accounts scandal?

A.31. The Wells Fargo consent order provides $5,000,000 in esti-
mated remediation. Analysis of actual remediation is ongoing. The
consent order requires Wells Fargo to provide redress to affected
consumers. It also includes a civil money penalty of
$100,000,000. 10 This penalty is independent of consumer redress
required by the order. No money from the Civil Penalty Fund has
been allocated to compensate victims of the violations identified in
the order addressing Wells Fargo’s sales practices.

Q.32. Equifax, Transunion, and Experian’s “educational” credit
scores settlement?

8 https: | |www.consumerfinance.gov | data-research [ research-reports | 2018-consumer-response-
annual-report |
9 hitps:/ |www.consumerfinance.gov / policy-compliance | enforcement [ actions | ssmhydra-group |
5 1‘;€h2ttpls:§ /www.consumerfinance.gov / policy-compliance | enforcement | actions | wells-fargo-
ank-2016
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A.32. The Equifax consent order provides for $3,795,643 in con-
sumer redress to approximately 340,000 consumers. !l It also in-
cludes a civil money penalty of $2,500,000. This penalty is inde-
pendent of consumer redress requlred by the order.

The Transunion consent order provides for $13,930,000 in con-
sumer redress to approximately 700,000 consumers. 12 Tt also in-
cludes a civil money penalty of $3,000,000. This penalty is inde-
pendent of consumer redress required by the order.

The Experian consent order provides for a civil money penalty of
$3,000,000. 13 It did not provide for consumer redress.

Q.33. Woodbridge Gold & Pawn’s deception of annual costs of
loans?

A.33. The consent order provides for $56,763.36 in consumer re-
dress.1* This redress was administered by the Virginia Attorney
General. The consent order does not include a civil money penalty.

Q.34. RushCard’s service breakdown?

A.34. The consent order provides for $10,000,000 in consumer re-
dress to approximately 100,000 consumers. 15 It also includes a civil
money penalty of $3,000,000. This penalty is independent of con-
sumer redress required by the order.

Q.35. Planet Home Lending’s illegal kickbacks for mortgage refer-
rals?

A.35. The consent order provides for $265,000 in remediation. 16 It
does not include a civil money penalty.

Q.36. Williamson Law Firm’s illegal fee charges?

A.36. A consent order with the Williamson Law Firm defendants
was entered on March 27, 2019. 17 The affected consumers’ received
an allocation of $35,206,275 from the Civil Penalty Fund to com-
pensate their harm on May 29, 2019. Analysis of the data to deter-
mine the amount of compensation to each consumer is ongoing.

Q.37. Works and Lentz’s provision of inaccurate credit information?

A.37. The consent order provides for $577,135 in remediation. 18 It
also includes a civil money penalty of $78,800. This penalty is inde-
pendent of consumer redress required by the order.

Q.38. Debt Collection—Since Richard Cordray left, how many cases
against debt collection firms have been dropped?

A.38. The Bureau does not generally comment publicly on confiden-
tial enforcement investigations.

11 https: | | www.consumerfinance.gov | policy-compliance | enforcement | actions | equifax-inc-and-
equifax-consumerservices-llc/

12 https: | | www.consumerfinance.gov / policy-compliance | enforcement | actions / transunion-
interactive-inc-transunion-llc-and-transunion

13 https: | | www.consumerfinance.gov / policy-compliance | enforcement | actions  experian-hold-
ings- mc/experLan -information-solutions-inc-and-consumerinfocom-inc-dba-experian-consumer-
services

1 https: | | www.consumerfinance.gov [ policy-compliance | enforcement | actions | woodbridge-
coins-and-jewelry-exchange-inc-db-woodbridge-gold-pawn /

15 https: | [www.consumerfinance.gov / policy-compliance | enforcement | actions [ unirush-llc-and
mastercard-international-incorporated |

16 https: | www.consumerfinance.gov [ policy-compliance | enforcement [ action | planet-home-
lending-llc/

17 https: | | www.consumerfinance.gov / policy-compliance | enforcement | actions | vincent-howard-
lawrence-w-williamson-howard-law-pc-williamson-law-firm-llc-and williamson-howard-llp /

18 https:/ [www.consumerfinance.gov / policy-compliance | enforcement [ actions /work-lentz-inc/
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Q.39. Will you survey consumers about their experiences with debt
collection? If so, when?

A.39. The Bureau published the results of a survey about con-
sumers’ experiences with debt collection in January 2017. 19 In No-
vember 2017, the Bureau sought Office and Management and
Budget (OMB) approval under the Paperwork Reduction Act to con-
duct a web survey for the purpose of quantitative testing of disclo-
sures in connection with the Bureau’s ongoing debt collection rule-
making. Then-Acting Director Mulvaney decided that, before pro-
ceeding with the survey, he wanted to review the proposals under
consideration for the rulemaking so that any data collection could
be tailored to the scope of the rulemaking. The Bureau withdrew
its original submission to OMB to permit this review. On February
4, 2019, the Bureau republished a 30-day notice regarding this dis-
closure testing. The comment period closed on March 6, 2019, and
the Bureau has begun the consumer testing.

Q.40. Consumer Complaint Database—Will you commit to keeping
the Consumer Complaint database open to public view? Easily
searchable? Without removing historic data?

A.40. I recognize the importance of this issue and have heard from
consumer groups and researchers on the importance of keeping the
database open to the public. I have also heard from financial insti-
tutions that have expressed concerns about reputational harm. My
predecessor, Acting Director Mulvaney, issued a Request for Infor-
mation on this topic through which the Bureau received a number
of comments, and I am actively looking at this issue now.

Q.41. Small Business Lending—Will the Bureau release the rule
for Section 1071 in 2019?

A.41. In connection with its Spring 2019 Rulemaking Agenda, 20
the Bureau announced it intends to recommence work within the
next year to begin to develop rules to implement section 1071 of
the Dodd-Frank Act. The Bureau also has announced that it in-
tends to hold a symposium to hear from a diverse group of experts
with respect to the issues implicated in developing a data collection
regime for small business loans. Before issuing a rule that may
have a significant impact on a substantial number of small entities,
the Bureau is required to convene a panel under the Small Busi-
ness Regulatory Enforcement Fairness Act and confer with small
entity representatives about the proposals the Bureau is consid-
ering putting forward. After completing that process, the Bureau is
required by the Administrative Procedure Act to publish a proposal
in the Federal Register and provide an opportunity for public com-
ment on the proposal. Given those requirements, the Bureau will
not be releasing a final rule under Section 1071 this year.

Q.42. How can the Bureau undertake market monitoring activities
as you describe them without the data collection contemplated by
the requirement itself?

19 https:/ / files.consumerfinance.gov / f/ documents /| 201701-cfpb-Debt-Collection-Survey-Re-

port.pdf
20Diane Thompson, “Spring 2019 Rulemaking Agenda” (May 22, 2019), https://
www.consumerfinance.gov [ about-us [ blog | spring-2019-rulemaking-agenda /.
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A.42. Within the Research, Markets, and Regulations (RMR) divi-
sion, the Bureau maintains the Office of Small Business Lending
Markets (SBLM). SBLM serves as the subject matter expert re-
garding small business lending and compiles, analyzes, and distrib-
utes information on such matters. It is staffed by industry experts
with extensive small business lending experience at various finan-
cial institutions including commercial banks, Community Develop-
ment Financial Institutions, and the Small Business Administra-
tion. The Office provides the Bureau with insights from monitoring
the market, understanding of the operational dimensions associ-
ated with such financing, and the needs of small business bor-
rowers. SBLM meets on a regular basis with key stakeholders in-
cluding industry (banks, credit unions, and nonbank providers),
business organizations and the community advocacy community. It
also provides other parts of the Bureau with ongoing support on su-
pervisory and regulatory matters related to small business lending.

Q.43. Is it possible to isolate discrimination in small business lend-
ing without data broken down by gender and ethnicity?

A.43. Since at least 2015, the Bureau has prioritized small busi-
ness lending in its fair lending examination activity. Those exami-
nations have focused on assessing possible redlining, discrimination
in application, underwriting, and pricing processes, and potential
weaknesses in fair lending related compliance management sys-
tems. Redlining assessments rely on information about the race
and ethnicity that predominates in the census tract in which a
business’s lending activity is located. Lending discrimination as-
sessments of application, underwriting, and pricing processes rely
on race, gender, and ethnicity data pertaining to specific applica-
tions or loan files. The Bureau has utilized standard proxy meth-
odologies to develop probabilities for such loan-level data.

Q.44. Payday Lending—Earlier this year, the Bureau proposed re-
scinding the 2017 rule to protect consumers from debt traps. The
CFPB argued that if the 2017 rule were to take effect there would
be a reduction in short-term loans under 45 days.

What are the issues with giving borrowers more time to repay?
Please cite any data or empirical evidence that supports your an-
swer.

A.44, Neither the 2017 Payday Rule nor the current proposals
mandate length of loan terms. The 2017 Payday Rule identifies the
impact of the Mandatory Underwriting Requirements of Subpart B
on the volume of short-term (loans with terms of fewer than 45
days) and longer-term balloon-payment loans. 21 The Payday Recon-
sideration Proposal identifies the likely impact of the proposed re-
scission of these requirements. 22

Q.45. What new information did the CFPB rely on before the 2019
rescission? Please provide a full list and copies of this information
if possible.

A.45. The Bureau has not rescinded the Mandatory Underwriting
Requirements in the Payday Rule, but rather has only proposed
such a rescission. The information the Bureau relied on before its

21 See 82 FR 54824-54835.
22 See 84 FR 4287-4288.
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current proposal is set forth in the Federal Register Notice for the
2017 Payday Rule. The information relied on by the Bureau for its
current proposal (including any information in addition to that re-
lied on in the 2017 Payday Rule) is set out in the Federal Register
Notice for the Payday Reconsideration Proposal.

Specifically with regard to new information, as discussed in part
V.B. of the Payday Reconsideration Proposal, the Bureau, in ten-
tatively determining to reconsider the Bureau’s mandatory under-
writing requirements, focused its analysis primarily on the weight
to be accorded to the key evidence, including research, on which
the Bureau relied for the 2017 Final Rule. Nevertheless, in devel-
oping the Payday Reconsideration Proposal, the Bureau also con-
sidered other potentially relevant evidence, including research
which became available between the time the Bureau issued the
2017 Final Rule in October 2017 and the time the Bureau pub-
lished its Payday Reconsideration Proposal in February 2019. Al-
though there were relatively few new studies made available dur-
ing this limited interval, the Payday Reconsideration Proposal de-
scribes and analyzes several of them. See Bureau of Consumer Fi-
nancial Protection, Payday, Vehicle, Title, and Certain High-Cost
Installment Loans, 84 FR 4252, 4292-94 (Feb. 14, 2017). The Bu-
reau also sought public comment on the Payment Reconsideration
Prop(ifal, including the submission of any potentially relevant re-
search.

Q.46. Did the CFPB conduct any new research on payday lending
after the release of the 2017 rule?

A.46. The Bureau did not conduct any new research focused on
payday lending after the release of the 2017 Payday Rule. The in-
formation relied on by the Bureau is set out in the Federal Register
Notice for the Payday Reconsideration Proposal. The Payday Re-
consideration Proposal, 84 FR 4252, identifies the information the
Bureau relied on in proposing to rescind the Mandatory Under-
writing Provisions.

Q.47. Did the CFPB rely on research done by outside observers? If
so, please provide a list of this information.

A.47. The Bureau relied on research by outside observers both in
issuing the 2017 Payday Rule with its mandatory underwriting
provisions and in recently proposing to rescind those provisions.
The information relied on by the Bureau is set out in the Federal
Register Notice for the Payday Reconsideration Proposal. The Pay-
day Reconsideration Proposal, 84 FR 4252, identifies the informa-
tion the Bureau relied on in proposing to rescind the Mandatory
Underwriting Provisions.

Q.48. If the lender has direct access to the borrower’s bank ac-
count, should the lender make sure the borrower has the ability to
repay the loan?

A.48. Regardless of the 2017 Payday Rule, lenders are free to make
sure the borrower has the ability to repay the loan. In the 2017
Payday Rule, the Bureau mandated, with certain exceptions, that
lenders follow specific and detailed standards in assessing con-
sumers’ ability to pay. The Bureau has preliminarily concluded
that the weaknesses in the legal rationales and the evidentiary
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record on which the Bureau relied for these Mandatory Under-
writing Provisions in the 2017 Payday Rule support reconsidering
these provisions. The Bureau requested comment on this prelimi-
nary conclusion and on alternatives to the rescission of the Manda-
tory Underwriting Provisions. The comment period ended on May
15, 2019, and the Bureau is in the process of analyzing the roughly
190,000 comments it has received.

RESPONSES TO WRITTEN QUESTIONS OF SENATOR SINEMA
FROM KATHY KRANINGER

Q.1. Without including Military Lending Act (MLA) compliance as
part of the CFPB’s routine lender examinations, it is difficult to
imagine how the CFPB would learn of illegal predatory lending—
short of military families themselves recognizing on an individual
basis that a lending product or practice is illegal and reporting the
lender directly to the CFPB. Please provide an exhaustive list of of-
ficial means, absent routine lender examinations, by which the
CFPB would learn of potential violations of the MLA.

A.1. Regardless of whether the Consumer Financial Protection Bu-
reau (Bureau) conducts examinations specifically intended to re-
view for compliance with the Military Lending Act (MLA), covered
creditors are required to comply with the MLA and its imple-
menting regulation. I have indicated that all parties would benefit
from greater legal clarity from Congress regarding the Bureau’s au-
thority to conduct examinations specifically intended to review for
MLA compliance. In the meantime, there are several ways in which
the Bureau could obtain information about potential noncompli-
ance. First, the Bureau could learn of potential violations of the
MLA through a lender examination. Examiners might encounter
evidence of violation of the MLA even though the examination was
not specifically intended to review for MLA compliance. Absent rou-
tine lender examinations, the Bureau could learn of potential viola-
tions of the MLA through means including: (1) Direct complaints
to Bureau as noted in the question; (2) self-reporting by financial
institutions under Bureau jurisdiction; (3) in the course of an inves-
tigation; (4) complaints to commanding officers or The Judge Advo-
cate General’s Corps; (5) whistleblower tips; (6) referrals or infor-
mation provided from State or other Federal regulators; or (7) con-
sumer advocates.

As you know, when Congress created the Bureau in 2010, it did
not give it the authority to supervise for compliance with the MLA.
In 2013, when Congress amended the MLA, it explicitly gave the
Bureau enforcement authority, but not supervisory authority. The
Bureau remains committed to the financial well-being of America’s
servicemembers, and that commitment includes ensuring that
those lenders subject to our jurisdiction comply with the MLA. This
is why I submitted a legislative proposal to Congress on January
17, 2019, to explicitly grant the Bureau authority to supervise for
compliance with the MLA by amending the Consumer Financial
Protection Act. The requested authority would complement the
work the Bureau currently does to enforce the MLA. Furthermore
the Bureau has worked with members of Congress as well as mili-
tary and veterans advocacy groups to develop legislative language
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to amend the MLA to give the Bureau explicit supervisory author-
ity.

Q.2. Prior to making this decision, did the CFPB conduct a cost-
benefit analysis to determine whether or not this decision to re-
move MLA compliance from routine lender examinations is the
most efficient and effective regulatory approach? If so, what did the
CFPB conclude? If not, why not?

A.2. In July 2018, Acting Director Mulvaney determined that the
Bureau lacks statutory authority to supervise for compliance with
the MLA. I agree with his determination. In 2013, when Congress
amended the MLA, it explicitly gave the Bureau enforcement au-
thority, but not supervisory authority. This is why I submitted a
legislative proposal to Congress on January 17, 2019, to explicitly
grant the Bureau authority to supervise for compliance with the
MLA. The requested authority would complement the work the Bu-
reau currently does to enforce the MLA.

Q.3. Did the CFPB consult with the Department of Defense, the
agency primarily tasked with MLA implementation, prior to mak-
ing this decision?

A.3. This predates my arrival at the Bureau. I understand that on
November, 21, 2018, the Bureau communicated to the Department
of Defense that the Bureau believes it does not have clear legal au-
thority to supervise for compliance with the Military Lending Act
(MLA). In addition to Bureau staff, I have discussed this issue with
Department of Defense officials, members of Congress, and many
stakeholder representatives since becoming Director. I take seri-
ously my responsibility to protect servicemembers and, for that rea-
son, officially transmitted a legislative proposal to Congress seek-
ing the authority to conduct examinations for MLA compliance.

Q.4. Regarding the proposed Small Dollar Rule, please provide any
all research on small-dollar lending published between October 5,
2017, and February 6, 2019, that CFPB used to justify changes to
the 2017 Rule.

A.4. The information relied on by the Bureau is set out in the Fed-
eral Register Notice for the Payday Reconsideration Proposal.

As discussed in part V.B. of the Payday Reconsideration Pro-
posal, the Bureau, in tentatively determining to reconsider the Bu-
reau’s mandatory underwriting requirements, focused its analysis
primarily on the weight to be accorded to the key evidence, includ-
ing research, on which the Bureau relied for the 2017 Final Rule.
Nevertheless, in developing the Payday Reconsideration Proposal,
the Bureau also considered other potentially relevant evidence, in-
cluding research which became available between the time the Bu-
reau issued the 2017 Final Rule in October 2017 and the time the
Bureau published its Payday Reconsideration Proposal in February
2019. Although there were relatively few new studies made avail-
able during this limited interval, the Payday Reconsideration Pro-
posal describes and analyzes several of them. See Bureau of Con-
sumer Financial Protection, Payday, Vehicle, Title, and Certain
High-Cost Installment Loans, 84 FR 4252, 4292-94 (Feb. 14, 2017).
The Bureau also sought public comment on the Payment Reconsid-
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eration Proposal, including the submission of any potentially rel-
evant research.

Q.5. In its proposed changes, the CFPB revised its definition of
“unfair” and “abusive” for the Ability-to-Repay provisions while
keeping the current definition of “unfair” and “abusive” for the pay-
ment provisions. What analysis justifies multiple definitions of
these terms within the context of a single Rule?

A.5. In the 2017 Payday Rule, Section 1041.4 identified as “an un-
fair and abusive practice for a lender to make covered short-term
loans or covered longer-term balloon-payment loans without rea-
sonably determining that the consumers will have the ability to
repay the loans according to their terms.” Also in the 2017 Payday
Rule, Section 1041.7 identified as “an unfair and abusive practice
for a lender to make attempts to withdraw payment from con-
sumers’ accounts in connection with a covered loan after the lend-
er’s second consecutive attempts to withdraw payments from the
accounts from which the prior attempts were made have failed due
to a lack of sufficient funds, unless the lender obtains the con-
sumers’ new and specific authorization to make further with-
drawals from the accounts.”

The 2017 Payday Rule sets out factual and legal analyses identi-
fying as unfair and abusive the practice described in Section
1041.4.1 The 2017 Payday Rule set out separate factual and legal
analyses identifying as unfair and abusive a separate practice re-
lated to payments under Section 1041.7.2 These analyses sup-
porting Section 1041.7 are independent from the grounds that sup-
port the identification of an unfair and abusive practice under Sec-
tion 1041.4.

The Payday Reconsideration Proposal revisits only the identifica-
tion of an unfair and abusive practice under Section 1041.4, on fac-
tual and legal grounds specific to that practice (i.e., originating and
underwriting of short-term and longer-term balloon-payment
loans). The Proposal does not revisit the distinct factual or legal
grounds supporting the identification of unfairness and abusiveness
in Section 1041.7.

Q.6. Additionally, has the CFPB analyzed which types of short-
term, small-dollar lending products benefit and do not benefit from
this bifurcated structure? In both instances, please provide the
analysis in question.

A.6. The analyses of the predicted impacts of the 2017 Payday
Rule, including the respective impacts of the mandatory under-
writing provisions (Subpart B) and the payment provisions (Sub-
part C), are set out in that Rule’s Section 1022 analysis, found at
82 FR 54814-54853. The analysis pertaining to the predicted im-
pact of the proposed rescission of only the mandatory underwriting
provisions of the 2017 Payday Rule is set out in the Payday Recon-
sideration Proposal’s Section 1022 Analysis, at 84 FR 4281-4295.

182 FR 53533-54624.
282 FR 54720-54744.
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Message from
the Director

Tam pleased to present the Consumer Financial Protection
Bureau's Semi-Annual report to Congress for April 1, 2018
to September 30, 2018. Thisisthe first Semi-Annual report
published by the Bureau under my termas CFPB Director,
which started in mid-December.

Thisreport describes issuesfacing consumers, actions undertaken by the CFPBto protect them,
and what the Bureauis doing internally to helpit do its job better. While this reporting period
took place before I started as Director, the activities described providea backdropand a
launching pad fora freshstart at this agency.

Protecting consumers wasa primary objective of the Dodd-Frank Act. Supervising financial
entitiesto ensure they comply withthe law in this area, and enforcing the law when they don't,
are waystomeet that objective. While I am Director, the CFPBwill vigorously and even-
handedly enforce the law.

As] begin my stewardship of the CFPB, I will also be moving forward withthe agency asa team
to make sure the American people haveaccessto the financial productsand services that best
suit theirindividual needs, the financial institutions that serve themare competingona level
playing field, and the marketplace isinnovatingin waysthat enhance consumer choice.

In morethan 20 years of public service, | have madeita point toviewissues fromas many
facetsas possible — especially by considering the perspective from outside the Beltway. To
expand perspective, it isimperativeto meet the Bureau'sstakeholders, to experience the
workforce'schallengesin the field, and to truly listen. For that reason I have beenengagedin a
listening tour — meeting with consumeradvocates, faith leaders, banks, credit unions, non-
depository financial companies, Members of Congress, fellow regulators, state and local
officials, and innovators. I amalso reviewing the operationsof the CFPB, and am in the process
of visiting staff and seeing operationsupclose in regional offices in San Francisco, Chicagoand
New York, talking with Bureau examiners acrossthe country, and meeting with and learning
fromthose who work in the Washington D.C. headquarters.
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The monthsahead to be covered in the next report will be busy, as we take actionsto protectall
consumers, carefully examine the effects of our rules and regulations, promote financial
education, monitor and encourage innovation in financial technologies, and remain watchful for
financial scams targeting seniorsand other consumers. I look forward to tackling theseissues
alongside the team at the CFPB in the daysand yearsahead.

Sincerely,

oy

Kathleen L. Kraninger
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1. Significant problems faced
by consumers in shopping
for or obtaining consumer
financial products or services

1.1 Credit Invisibility

Consumers can facedifficultiesaccessing certain forms of credit if they lack a credit record that
istreatedas “scorable” by widely used credit scoring models. These consumersinclude those
who are “creditinvisible,” meaning that they do nothavea credit record maintained by one of
the three nationwide consumer reportingagencies (NCRAs). They also include those that have a
credit record that containseither too little information (“insufficient unscorable”) or
informationthat is deemed too old to be reliable (“stale unscorable”), though the exact
definitionof what makesa record insufficient or stale unscorable variesfrom one credit scoring
model to another.

The Bureau published two previous Data Pointsabout consumers with limited credit histories.
Thefirst, Credit Invisibles, estimated the number and demographie characterigticsof consumers
who were creditinvisible or had an unscorable credit record. Thesecond, Becoming Credit
Visible, explored the ways in which consumers firstestablish a credit record and thus transition
outof creditinvisibility.

Juring the reporting period the Bureau released The Geography of Credit Invisibility
(September2018) which examined the relationshipbetween geography and credit invisibility.

Theimportance of geography inaccessing credit has been a long-standing concern for
policymakers, goingat leastas far back as early efforts to combat redlining, In recent years,
additional interest has been paid to the problems faced by people in “credit deserts,” which
generally are defined as areas with little access to traditional sources of credit. Because credit
deserts have limited options foraccessing credit, residing in those areas may inhibit the ability
of consumerstoestablishan NCRA creditrecord. If so, the incidence of credit invisibility should
be ];igaherin credit desertsthan in areaswith better aceessto traditional credit. Key findings
include:

«+ Focusingon the incidence of eredit invisibility among adults 25 and older may better
identify tracts where accessto traditional sources of credit is more limited. Theresearch
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found that over 9o percent of consumers transition out of credit invisibility by their mid-
to-late 20s. Thisobservation may indicate that focusing on the population of consumers
age 25and olderis mostuseful in identifying geographic areas where traditional sources
of ereditare scarce, sometimes referred to as “credit deserts.”

«  Creditinvisibility among adults 25 and older is concentrated in rural and highly urban
geographies. The research found that, while credit invisibility is more common in rural
areasas a percentage of the population, over two-thirds of adults 25 and older who are
creditinvisible reside in metropolitan areasbecause of the higher population within
those areas. The Bureau also observed elevated likelihood of credit invisibility in rural
arcasregardlessof the tract’sincome level, in contrast to a strong relationship between
neighborhood income and the likelihood of eredit invisibility in highly urban areas.

+  Consumersin rural and low-to-moderate income areas use eredit cardsasentry products
less often than consumers residing in other geographies. Among consumers who
successfully transition out of credit invisibility, the overall rate of using a credit card as
an entry product is muchlower for those living in rural areas. Additionally, among this
same population, our research found that the rate of using a eredit card as an entry
productisalso lower forconsumersliving in lower-income neighborhoods. This result is
more pronounced inhighly urbanareas.

+ lackofinternetaccessappearsto havea stronger relationshipto credit invisibility than
doesthe presence ofabank branch. While younger adults residing near bank branchesin
highly urban areas used credit cardsasentry products moreoften than those residing
further away, overall we foundlittle relationship between distance to the nearest branch
and the incidence of eredit invisibility. In contrast, our researchdid find that many credit
productsare originated throughonline means, causing creditinvisibility to be more
prevalentinareas with less internet access.

1.2 Mortgage Shopping

Mortgage interest ratesand loan terms can vary considerably acrosslenders. Despite this fact,
many homebuyers do not comparisonshop for their mortgages. Inrecent studies, more than 30
percent of borrowers reported not comparison shopping for their mortgage, and more than 75
percentof borrowers reported applyingforamortgage with only one lender. Previous Bureau
research suggeststhat evenin the most competitive segment of the mortgage market, consumers
who shop can save over $700 per year ona $200,000 mortgageand many thousandsof dollars
overthelifeof the loan.

There are a few possible reasons why consumers donot comparisonshop. Rateschange
regularly, and it takes more than an online search to get reliable, up-to-date information. Also,
getting an accurate rate quote generally requires sharing personal financial information, so
homebuyers may be wary of sharing such information with several lenders. Another reason
people don't shop around for their mortgage is because most believe it doesn’t make a
difference. According tothe National Survey of Mortgage Originations (NSMO), ajoint project
by the Bureau and Federal Housing Finance Agency (FHFA), most consumers think that “prices
are roughly the same” across lenders.
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+ Toexamine whether encouraging mortgage shopping benefits consumers, the Bureau

published a series of research briefs (May 2018)onhomebuyingand mortgage shopping
based ona study of prospective homebuyersin 2016, The study followed consumerswho
werein the market to purchase their home overa period of months and asked questions
about their consideration of a mortgage. The questionnaires centered on basic
understanding of mortgage loans, both in terms of actual knowledge and confidencein
navigating the process. The study found, amongother things, that relative toacontrol
group, consumers who wereencouragedto shopdid in fact contact more lenders and
receive more loan estimates. They also became more knowledgeable regarding the
morlgage market and felt greater self-confidence in their ability to deal with mortgage-
related issues. It also provided suggestive evidence that encouraging shopping may
reduce the cost of consumers’ mortgages.
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2. Justification of the budget
request of the previous year

The Bureau's Strategic Plan, Budget, and Performance Planand Report whichis available
online at www.consumerfinance.gov/about-us/budget-strategy/budget-and-performance
includesestimatesof the resources needed for the Bureau to carry outits mission. The
document also deseribes the Bureau’s performance goalsand accomplishments, supporting the
Bureau’slong-term Strategic Plan.

Fiscal year 2018 spending through the end of the fourth
quarter of FY 2018

BUREAU FUND

As of September 30, 2018, the end of the fourth quarter of FY 2018, the Bureau had spent!
approximately $553.0 million in FY 2018 funds to carry outthe authorities of the Bureau under
Federal financial consumer law. Approximately $320.5 million was spent on employee
compensationand benefits for the 1,510 Bureauemployeeswho were on-boardby the end of the
quarter.

Table 1:  FY 2018 SPENDING BY EXPENSE CATEGORY

Expense Category Fiscal Year 2018
Personnel Compensation 232,228,000

Benefit Compensation 88,221,000

Travel 15,675,000

Transportation of Things 122,000

Rents, Communications, 15,698,000

Utilities & Misc.

Printing and Reproduction 4,431,000

'Thi: A 0 ] FPET ‘ml... i An u,‘ i

transammoragmunenlthatcmahesalegallnbﬂil)'and obligates the government to pay for goods and services
orderedor received.
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Expense Category Fiscal Year 2018

Other Contractual Services 169,172,000
Supplies & Materials 5,195,000
Equipment 22,090,000
Land and Structures 149,000
Total (as of September 30, $552,981,000
2018)

FY 2018 Funds Transfers Received from the Federal Reserve

The Bureauis funded principally by transfers fromthe Federal Reserve System, upto the limits
set forthin the Dodd-Frank Act. Funding from the Federal Reserve Systemfor FY 2018is
capped at $663 million. As of September 30, 2018, the Bureau had received thefollowing
transfersfor FY 2018, The amountsand dates of the transfersare shown below.?

Table 2: Fund Transfers

October 18, 2017
0 January 18, 2018
$98.5M April 2, 2018
$65.7M July 2, 2018
$381.3M Total

Additional information about the Bureau’s finances, including information about the Bureau's
Civil Penalty Fundand Bureau-Administered Redress programs, is available in the annual
financial reportsand the CFO quarterly updates published online at

www.consumerfinance.gov/about-us/budget-strategy financial-reports/.

Copiesof the Bureau'squarterly fundstransfer requestsare available online at
WWW, merfinance gov/about-s/budget- /funds- -requ

2Current year spending in excess of funds received is funded from the prior vear unobligated balance.

10 SEMIANNUAL REPORT OF THE BUREAU, FALL 2018



96

3. List of the significant rules
and orders adopted by the
Bureau, as well as other
significant initiatives
conducted by the Bureau,
during the preceding year
and the plan of the Bureau
for rules, orders, or other
initiatives to be undertaken
during the upcoming period®

3.1 Significant rules*

*  Final Rule: Payday, Vehicle Title, and Certain High-Cost Installment Loans’

Sep from the Burcau's obligation to include in this report “a list of the significantrules and orders adopted by
the Bureau.. . during thepreceding vear,” 12 U.S.C. 5496(b){3), the Bureau s requiredto “conduct an assessment of
eachsignificant ruleor order adopted by the Bureau™ under Federal consimer financial lawnot later than 5 vears
afterthe effectivedateof the subject rule ororder,” 12 U.S.C. 5512(d). The Bureauwill issue separate notices as
appropriate identifying rulesand orders that qualify assignificant for asscssment purposes.

4Thislistincludes significant final rules.
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3.2 Less significant rules®

*  Final Rule: Mortgage Servicing Rulesunder the Truthin Lending Act (Regulation Z)?

*  Final Rule: Rules Concerning Prepaid Accounts Under the Electronic Fund Transfer Act
(Regulation E) and the Truthin Lending Act (RegulationZ)®

* Interim Final Rule: Mortgage Servicing Rulesunder the Real Estate Settlement
Procedures Act (Regulation X)

*  Final Rule: Equal Credit Opportunity Act (Regulation B) Ethnicity and Race Information
Collection®®

*  Final Rule: Amendment to the Annual Privacy Notice Requirement Under the Gramm-
Leach-Bliley Act (Regulation P)"

*  Final Rule: Federal Mortgage Disclosure Requirements Under the Truthin Lending Act

(RegulationZ)=
EThislistincludes less significant rules, and it isn ot comprehensive, This list may exelude certain non-major rules,
proposedrules, p rules, interpretive rules, and other mi tinerul h d threshold
dj: re information about the Bureau's rulemaking activities is availablein the Unified Agenda, at
s ¢ fpolicy ianoe/r il
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3.3 Significantinitiatives
»  Notice of Proposed Policy Guidance: Policy to Encourage Trial Disclosure Programs!
*  Symposiumon Building a Bridge to Credit Visibility's
+  Call for Evidence's

o Request for Information Regarding the Bureaw's Consumer Complaint and
Consumer Inquiry Handling Processest®

o Request for Information Regarding Bureau Financial Education Programs'?
o Request for Information Regarding Bureau Guidance and Implementation Support™®

o Request for Information Regarding the Bureau's Inherited Regulationsand Inherited
Rulemaking Authorities

= Request for Information Regarding the Bureau's Adopted Regulations and New
Rulemaking Authorities®

o Request for Information Regarding Bureau Rulemaking Processes®

o Request for Information Regarding Bureau Public Reporting Practices of Consumer
Complaint Information=
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o Request for Information Regarding Bureau External Engagements®
o Request for Information Regarding the Bureau's Supervision Program?
o Request for Information Regarding Bureau Enforcement Processes

o Request for Information Regarding Bureau Rules of Practice for Adjudication
Proceedings*

o Request for Information Regarding Bureau Civil Investigative Demandsand
Associated Processes?

Other Requests for Information:

o Request for Information Regarding Consumers Experience With Free Access to
CreditScores™

o Request for Information Regarding Bureau Data Collections®

*  Guidance Documents: The Bureau issued the following bulletins and other guidance
documentsover the past year:3°

o Summer2018 Supervisory Highlights®
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o BCFP Bulletin2018-01: Changesto Typesof Supervisory Communications

o Statementon Supervisory Practices regarding Financial Institutionsand Consumers
Affectedby aMajor Disasteror Emergency

o Interagency Statement Clarifying the Role of Supervisory Guidances

o BCFP Supervisionand Examination Processss

o ExamScope Summary Templates

o RealEstate Settlement Procedures Act (RESPA) Examination Procedures?
o Truthin Lending Act(TILA) Examination Procedures®®

3.4 Plan for upcoming initiatives
*  Proposed upcominginitiatives, asreflected in the Bureau's Fall 2018 Unified Agenda:
o Policy Statement: Public Release of Home Mortgage Disclosure Act Datas?

o Pre-Rule Activity: Threshold Adjustmentto Escrow Provision for Higher Priced

Mortgage Loans
”.".‘ lP‘s.:.“.f:':“ oom ffiles. i [fidocu nmntsﬂxl’pﬁhulMin-"._ollns-‘lllll_ltlh angesdo-
3!!lEllps:ﬁaji.miuunaus.u:ﬂ.u:’ﬁ!?' i [ifdoc fbefp_s u.l.“.“.:.pl':'.:Ti:uy-
practices disaster-emergency pdf.
Hhttps:/fsa com /file financegov /f/d interagency-statem ent_role-of-supervisory-
guidance pdf.
Bhitps:f/s3 om /fills finance gov/f{doc fogzo17_cfpb._e

process supervision-and-examination-manual.pdf.

Thttps:/fs3 comfiles finance.gov /ffd fefpb_supervision-and

Fhttps:/[s3 om/files finance.gov /ffdocuments/cfpb_supervision-and-examination-

manual respa-exam-procedurespdf.

guidance-disclosure-hame-m ol ggg:h-datn{
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o Pre-Rule Activity: Proposed Assessed Clean Energy Loans

3.5 Plan for upcoming rules

*  Proposed rules for the upcoming period, as reflected in the Bureau's Fall2018 Unified
Agenda:

o Payday, Vehicletitle, and Certain High-Cost Installment Loans: the Bureau
announced in January 2018 thatit intends to opena rulemaking to reconsiderits
2017 ruletitled Payday, Vehicle Title, and Certain High-Cost Installment Loans.

o Debt Collection Rule: The Bureau will work towardsreleasinga proposed rule
concerning FDCPA collectors’ communications practices and consumerdisclosures.

o TheExpedited Funds Availability Act (Regulation CC): The Bureau will work with the
Board of Governorsof the Federal Reserve System to issue jointly a rulethat includes
provisionswithin the Bureau'sauthority .«

o Home Mortgage Disclosure (RegulationC): The Bureau announced in December
2017 that it intends toengage in a rulemaking toreconsider variousaspectsof the
Bureau's2o15 rule under the Home Mortgage Disclosure Act (Regulation C), which
couldinvolveissuessuch asthe institutional and transactional coverage testsand the
rule’sdiscretionary data points.

o Partial Exemptions from the Requirements of the Home Mortgage Disclosure Act
under the Economic Growth, Regulatory Relief, and Consumer Protection Act
(Regulation C): The Bureauwill incorporateinto RegulationCinterpretationsand
proceduresset forthinan interpretiveand procedural rule issued toimplement and
clarify the requirementsof section 104(a) of the Economic Growth, Regulatory Relief,
and Consumer Protection Act, whichamended certain provisions of the Home
Mortgage Disclosure Act.#
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*  Final rulesfor the upcoming period as reflected in the Bureau's Spring 2018 Unified
Agenda:

o Amendments Relating to Disclosureof Recordsand Information: This rule will
include procedures used by the public toobtain informationfrom the Bureau under
the Freedomof InformationAct, the Privacy Actof 1974, and inlegal proceedings.

o Summariesof Rightsunder the Fair Credit Reporting Act (Regulation V): The
Bureau is seeking comment onan interim final rule thatadjusts certain model forms
under the Fair Credit Reporting Act in light of the Economic Growth, Regulatory
Relief, and Consumer Protection Act (EGRRCPA) amendmentsto strengthen
consumers'ability to protect themselvesfromidentity theft.s

o Technical Specificationsfor Submissions to the Prepaid Account Agreements
Database: The Bureau will publish technical specifications prescribing the formand
manner in which issuersare to submit prepaid agreements, any amendments or
withdrawals thereof, and related information to the Bureau pursuant to the
requirementsin the prepaid accounts rule.

# This rule hassinceb final and gone into effect.,
https: Iregister. gov

:/ fww o
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4. Analysis of complaints about
consumer financial products
or services that the Bureau
has received and collected in
its central database on
complaints during the
preceding year

During the period Octaber 1, 2017, through September 30, 2018, the Bureau received
approximately 329,000consumer complaints. # Consumers submitted approximately 82% of
these complaintsthrough the Bureau’s website and 5% via telephone calls. Referrals from other
stateand federal agenciesaccounted for 8% of complaints. Consumers submitted the remainder
of complaints by mail, email, and fax. The Bureau doesnot verify all the facts alleged in
complaints, but gives companies the opportunity toconfirma commercial relationship with the
consumer before providing a substantive response. The Bureausent approximately 263,200 (or
80%) of complaintsreceived to companiesfor reviewand response.* Companies responded to
approximately 93% of complaints that the Bureau sent to them for response duringthe period.
Fivepercent of complaints were pending response fromthe company at theend of the period.
Company responsesinclude deseriptions of steps taken or that will be takenin response to the
consumer’scomplaint, communications received from the consumer, any follow-upactionsor
planned follow-upactions, and a categorization of the response, Companies’ responses describe
a range of relief. Examples of relief include: mortgage foreclosure alternatives that help
consumers keeptheir home; stopping unwanted calls from debt collectors; ceasing collection
activity ondebtsnotowed; correcting consumers’ eredit reports; correcting account
information,; and addressing formerly unmet customer serviceissues. Companiesdid not
providetimely responses to 2% of the complaints sent to them for response.

‘When consumers submit complaints by web or phone they are prompted toselect the consumer
financial product orservice with which they have a problem as well as the type of problemthey

+ Alldataare current through October 1, 2 018. This analysisexcludes multiple com plai bmittedby a given
consumeron thesame isse and whistleblower tips. For moreinformation on our com plaint process refer to our
website, www.consumerfinance.gov feom plaint fprocess.

45The Bureau referred 15% of the com plaints it received to other regulatory agencies and found 4% tobe incomplete.

At theendof this period, 0.3% of complaints were pending with the consimer and 0.6% were pending with the
Bureau. Percentagesin thissection of the report may not sum to 100% due torounding.
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are having with that product or service. The Bureau uses these consumer selectionsto group the
financial products and servicesabout which consumerscomplainto the Bureaufor public
reports. Asshownin Table 3, creditor consumer reporting, and debt collection, are the most-
complained-about consumer financial productsand services followed by mortgages, credit
cards, and checking or savingsaccounts.

TABLE 3: CONSUMER COMPLAINTS BY PRODUCT

Consumer complaints by product %

Credit or consumer reporting 3%
Debt collection 25%
Mortgage 10%
Credit card 9%
Checking or savings %
Student loan 3%
Money transfer o senice, virtual cumrency 3%
Vehicle loan or lease 3%
Personal loan 1%
Payday loan 0.7%
Prepaid card 0.7%
Credit repair 0.3%
Title loan 0.2%
Total consumer complaints by product 100%

The Bureau’s Office of Consumer Response analyzes consumer complaints, company responses,
and consumer feedback toassess theaccuracy, completeness, and timeliness of company
responses. Consumer Responseusesa variety of approaches to analyze consumer complaints,
including cohort and text analytics, to identify trendsand possible consumer harm.

The Bureau uses insights gathered fromcomplaint data and analyses toscopeand prioritize
examinations and ask targeted questions when examining companies' records and practices, to
help understand problems consumers are experiencing in the marketplace, to provide accessto
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informationabout financial topics and opportunities to build skills in money management that
can helpthem avoid future problems, and to inform enforcement investigationsto helpstop
unfair, deceptive, orabusive acts or practices. The Bureau shares consumer complaint
informationwith prudential regulators, the Federal Trade Commission, other federal agencies,
and state agencies, *to ensure other regulatorshave the complaintinformation neededto
regulatethe funetioning of the consumer financial markets for such productsand services. The
Bureaualso publishes complaint data to provide transparency into itsoperations and remain
accountable to consumers and the marketplace.#

46 Dodd-Frank Act §1 o03(b)3 ND).

47 During the repoeting period, the Burcau published com plaint reports about student loans, complaints submitted by
servic bers, and debt collection. The B Iso publishes the Consumer Response Annual Report, which
providesa more detailed analysis of com plaints, These reports can beviewed at www.consumerfinance.gov/data-
researchiresearch-reports.
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5. List, with a brief statement of
the issues, of the public
supervisory and enforcement
actions to which the Bureau
was a party during the
preceding year

5.1  Supervisory activities

The Bureau’s supervisory activities with respect to individual institutions are non-public.
The Bureau has, however, issued numerous supervisory guidance documents and bulleting
during the preceding year. These documents are listed under section 3.3 of this Report as
issued guidance documents undertaken within the preceding year.

5.2 Enforcement activities*t

The Bureauwas a party in the followingpublic enforcement actions from October 1, 2017,
throughSeptember 30, 2018, detailed as follows. Thissection also identifies those actions
involving Office of Administrative Adjudication Orders with respect to covered personsthat are
not eredit unions ordepository institutions.

In the Matter of Triton Management Group, Inc., TMS Group, Inc. (File No. 2018-CFPB-0005)
(not a creditunion or depository institution). The Bureau entered aconsent order against Triton
and TMS Groupon July 19,2018, finding that Triton deceived Mississippi consumersin
violationof the Dodd-Frank Wall Street Reform and Consumer Protection Act (CFPA), and
violatedthe disclosure requirements of the Truthin Lending Act (TILA) by failing to disclose
properly the finance chargesassociated with their auto title loans. The Bureau also found that
Tritonused advertisementsthat failed to disclose the annual percentage rate (APR)and other
informationrequired by TILA. Under the termsof the consent order, Tritonand its subsidiaries
are barred frommisrepresenting the costsand other terms of their loans. The orderentersa

45 Enfl activity i urrent as of September 30, 2018 and do not include activities thatoccurred
afterthe reporting period.
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judgment of $1,522 298 against Triton, which represents the undisclosed finance charges
consumers paid on their Triton loans. Full paymentof this amount is suspended subject to
Triton's paying $500,000 to affected consumers. The order also imposesa $1 civil money
penalty.

In the Matter of National Credit Adjusters, LLCand Bradley Hochstein(File No. 2018-BCFP-
0004) (not a eredit union or depository institution). OnJuly 13, 2018, the Bureau entered into a
consent orderwith National Credit Adjusters, LLC and its former CEQ and part-owner, Bradley
Hochstein. The Bureau found that National Credit Adjustersand Hochstein engaged in unfair
and deceptive actsand practices in the collection and sale of consumer debtand provided
substantial assistance to the unfair and deceptiveactsand practicesof othersinviolation of the
CFPA. The Bureau also found that National Credit Adjusters engaged in unfair and deceptive
actsand practices inviolation of the Fair Debt Collection Practices Act (FDCPA). The Bureau’s
orderimposesa judgment for civil money penaltiesof $3 million against National Credit
Adjustersand $3 million against Hochstein. Full payment of those amounts is suspended
subjectto compliance with other requirements and National Credit Adjusters payinga
$500,000 civil money penalty and Hochstein payinga $300,000¢ivil money penalty. The
Bureau'sorder also imposes injunctive relief and prohibits Hochstein from working for, or
providing certainservicesto, any individual or businessthat collects, buys, or sells consumer
debt.

In the Matter of Citibank N.A. (Annual Percentage Rates) (File No. 2018-BCFP-0003). On June
29,2018, the Bureau entered into a consent order with Citibank, N.A. The Bureau found that
Citibank violated TILA, asimplemented by Regulation Z, by failing to reevaluate and reduce the
annual percentage rates for certain consumer credit eard accounts consistent with the
requirements of RegulationZ, and by failing to have reasonable written policiesand procedures
in place to conduct APR reevaluations consistent with the requirements of RegulationZ The
Bureau'sorder requiresinjunctive relief and for Citibank to pay $335 million in restitutionto
CONSUMErs.

In the Matter of Security Group Inc. (File No. 2018-CFPB-0002) (nota credit union or
depository institution). On June 13,2018, the Bureauissued a consent order against installment
lender Security Group Inc. (SGI). The Bureau found that SGI engaged in unfair debt collection
actsand practices, including with respect to in-person collection visitsand collection calls to
consumers' workplaces and references. The Bureaualso found that SGI's furnishing practices
violated the Fair Credit Reporting Act (FCRA). The Bureau'sorder requires SGI to cease in-
person collection visits, comply with the FCRA, and pay a civil penalty of $5 million.

In the Matter of Wells Fargo Bank, N.A. (File No. 2018-BCFP-0001). On April 20, 2018, the
Bureauenteredinto a consent orderwith Wells Fargo Bank, N.A. The Bureau found that Wells
Fargo engaged in unfairactsand practicesinthe way it administered a mandatory insurance
programrelatedto its auto loans and in how it charged certainborrowers for mortgage interest
rate-lock extensions, inviolation of the CFPA. The Bureau’sorder required Wells Fargoto
remediate harmed consumers and undertake certainactivities related to itsrisk management
and compliance management. The Bureau also assessed a $1 billion civil money penalty against
the bank and credited the $500 million penalty collected by the Office of the Comptroller of the
Currency (OCC)toward the satisfaction of its fine.

Citibank, N.A. (File No. 2017-CFPB-0021). On November 21, 2017, the Bureau entered into a

consent order with Citibank, N.A. The Bureau found that Citibank engaged in deceptive acts
or practices likely to mislead borrowers into believing they had not paid student loan
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interest that was eligible for a tax deduction, The Bureau also found that Citibank engaged
in unfair acts or practices by providing borrowers misleading information regarding the
student loan interest the borrowers had paid. The Bureau found that Citibank also
incorrectly terminated borrowers’ in-school deferments, resulting in late fees and added
interest. The Bureau also found that Citibank overstated the minimum amount the
borrowers had to pay in their monthly bills and failed to disclose required information after
denying borrowers’ requests to release loan cosigners. The Bureau’s order requires
injunetive relief and for Citibank to pay $3.75million in redress to consumers and a $2.75
million civil money penalty.

Consumer Finaneial Protection Bureau v, Federal Debt Assistance Association, LLC, Financial
Document Assistance Administration, Ine., Clear Solutions, Inc., Robert Pantoulis, David
Piccione, and Vincent Piccione (D. Md. No. 17-¢v-2997). The Bureau filed suit in federal court
against two companies operating under the name “FDAA," a service provider, and theirowners
forallegedly falsely presenting FDAA asbeing affiliated with the federal government. The
Bureaualso alleges that FDAA 'sso-called “debt validation” programs violated the lawby falsely
promising to eliminate consumers’ debts and improve theircredit scoresinexchange for
thousandsof dollarsin advance fees. The court entered default judgment against all of the
defendantson May 22, 2018, after they failed to respond tothe Bureau's lawsuit. The court’s
order bans the defendants fromproviding debt-relief or credit-repair services to consumers,
requiresthemto pay $4.9 millionin redress to consumers, and imposes a civil penalty of $16
million.

Consumer Financial Protection Bureauv. Tempo Venture, Inc.,d/b/a Culpeper Pawnbroker
(W.D. Va. No. 17-ev-0075). The Bureaufiled a complaint in federal court against Tempo
Venture, Inc., doingbusiness as Culpeper Pawnbroker, alleging that the company misstated the
APRassociated with pawn loans, in violation of federal law. The Bureau also filed a consent
order, which was entered by thecourt. The consent order imposes injunctive relief and requires
Culpeper Pawnbrokerto pay a $2,500 penalty.

Consumer Financial Protection Bureau v. Freedom Debt Relief, LLCand Andrew Housser (N.D.
Cal. No.17-¢v-6484). The Bureau filed acomplaint against Freedom Debt Relief, the nation’s
largest debt-settlement services provider, and its co-CEO Andrew Housser for allegedly
deceivingconsumersand charging unlawful advance fees. The Bureau alleges that Freedom
misleads consumers about its ability to negotiate settlements withall creditors, misleads
consumers about the circumstances under which it charges feesand in some cases, chargesfees
in the absence of a settlement. The Bureau is seeking compensation for harmed consumers, civil
penalties, and an injunctionagainst Freedomand Housser to halt their unlawful conduct.

Consumer Financial Protection Bureau v. Think Finance, LLC formerly knownas Think
Finance, Inc., et al. (D. Mont. No. 17-¢v-0127); Inre Think Finance, LLC, et al., (Bankr. N.D.
Tex. No.17-33964). The Bureau filed a complaint against Think Finance and its whelly owned
subsidiariesfor allegedly collecting debts that were not legally owed. Ina suit filed in federal
court, the Bureau alleges that Think Finance collects onloans that are void ab initiounder state
laws governing interest rate caps or the licensing of lenders. The Bureau alleges that Think
Finance made deceptive demands and took money from consumers’bank accountsfor debts
that were not legally owed, in violation of federal law. The Bureau seeks restitution, injunctive
relief, and a civil money penalty. On April 24, 2018, the defendantsfiled a motion to dismiss,
which the court denied on August 3, 2018, Defendants filedan answer on August 31,2018, The
Bureaualso filed a proof of claimin the Think Finance bankruptey case. Both matters remain

pending.
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Conduent Business Services, LLC (File No. 2017-CFPB-n020) (nota credit union or depository
institution). The Bureauentered a consent order against Conduent Business Services, which
previously conducted business as Xerox Business Services, LLC, forsoftware errorsthat led to
mcorrect consumer informationabout more than one million borrowers being sentto credit
reporting agencies. The company also failed to notify all of its auto lender clients about known
flaws in its software that led to the errors. The consent order requires Xerox to pay a $1.1 million
civilpenalty, explainits mistakestoits lender clients, and correct theerrorsinits software.

Consumer Financial Protection Bureau v. Nationwide Biweekly Administration, Inc., etal. (N.D.
Cal. No. 3:15-cv-2106). On May 11, 2015, the Bureau filed a complaint against Nationwide
Biweekly Administration, Inc., Loan Payment Administration LLC, and Daniel 8. Lipsky alleging
that they engaged in abusiveand deceptive actsand practices inviolation of the CFPA and the
Telemarketing Sales Rule (TSR) regarding a mortgage payment product knownasthe “Interest
Minimizer Program,” or IM Program. The Bureau alleged that the defendants misrepresented
theiraffiliation with consumers’mortgage lenders; the amount of interest savings consumers
would realize, and when consumerswould achieve savings on the IM Program, consumers
ability toattain the purported savings on their own or througha low- or no-costoption offered
by the consumers’servieer; and feesfor the program. The Bureau sought a permanent
injunetion, consumer redress, and civil money penalties. A trial was held beginning on April 24,
2017, and on September 8, 2017, the court issued an opinion and order finding that the
defendantshad engagedin deceptive and abusive conduct inviolation of the CFPA and TSR. The
courtimposed a $7.93 million civil money penalty, but denied the Bureau’srequest for
restitution and disgorgement. On November 9, 2017, the court reduced the previousorder toa
judgment that ineluded permanently enjoining defendants from engaging in specified actsor
practices. The court denied defendants’post-trial motions on March 12, 2018, and both parties
havefiled a notice of appeal. The parties’ appeals are currently pending before the United States
Courtof Appeals forthe Ninth Circuit.

Consumer Financial Protection Bureau v. Navient Corporation, Navient Solutions, Inc., and
Pioneer Credit Recovery, Inc. (M.D. Pa. No. 17-cv-0101). OnJanuary 18, 2017, the Bureau fileda
complaintagainst Navient Corporationand its subsidiaries, Navient Solutions, Inc., and Pioneer
Credit Recovery, Inc. The Bureau alleges that Navient Solutions and Navient Corporation
steered borrowers toward repayment plans that resulted in borrowers paying more than other
options; misreported to credit reporting agencies that severely and permanently disabled
borrowers who hadloans discharged undera federal program had defaulted onthe loans when
they had not; deceived private student loanborrowers about requirementsto release their co-
signer from the loan; and repeatedly incorrectly applied or misallocated borrower payments to
theiraccounts. The Bureaualso alleges that Pioneer and Navient Corporation misled borrowers
about the effect of rehabilitation ontheir credit reportsandthe collection fees that would be
forgiveninthe federal loan rehabilitation program. The Bureauseeks consumer redressand
injunetive relief. OnMarch 24, 2017, Navient moved to dismissthe complaint. On August 4,
2017, the court denied Navient'smotion. The case remains pending,

Consumer Financial Protection Bureau v. Ocwen Financial Corporation, Ocwen Mortgage
Servicing, Inc., and Ocwen Loan Servicing, LLC(S.D. Fla. No.17-cv-90495). On April 20, 2017,
the Bureaufileda complaint against mortgage loan servicer Ocwen Financial Corporation and
its subsidiaries alleging they used inaccurate and incomplete information to service loans,
misrepresented to borrowers that their loans had certainamounts due, illegally foreclosed on
homeownersthat were performing on agreementson loss mitigation options, enrolled and
charged consumersfor add-on products without their consent, failed toadequately investigate
and respond to borrower complaints, and engaged in other conduct inviolationof the CFPA,
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TILA, FDCPA, Real Estate Settlement Procedures Act (RESPA), and Homeowners Protection
Act(HPA). On June 23, 2017, Ocwen moved to dismiss. The court has not vet ruled onthat
motion. The case remains pending.

Consumer Financial Protection Bureauv. TCF National Bank (D. Minn. No. 17-ev-0166). On
January 19,2017, the Bureau filed a complaint against TCF National Bank alleging TCFmisled
consumersabout overdraft servicesinviolationof Regulation Eand the CFPA. Specifically, the
Bureanalleged that T CFdesigned its application processto obscurethe overdraft fees on one-
time debt purchasesand ATM withdrawalsand make overdraft servicesseem mandatory for
newcustomersto openan account. On September 8, 2017, the court granted TCF'smotionto
dismiss the Bureau’s Electronic Fund Transfer Act (EFT A) claims, but denied the motionto
dismiss the Bureau’sclaims for deceptive and abusive acts or practices. On August 1, 2018, the
courtaccepted asettlement between the Bureauand TCF. TCFagreed to pay $25 millionin
restitution to customers who were charged overdraft feesand also agreed to an injunctionto
prevent future violations. The settlement also imposed acivil money penalty of $5 million, The
penalty was adjusted to accountfora $3 million penalty imposed by the OCC.

Consumer Financial Protection Bureauv. Top Notch Funding I1, LLC, Rory Donadio, and John
“Gene” Cavalli (S.D.N.Y. No. 17-cv-7114). On September 19, 2017, the Bureau filed a complaint
alleging that Top Notch Funding and two individualsassociated with the company made
misrepresentationsinloan offerings to consumers who were awaiting payment from settlements
inlegal casesor fromvictim-compensation funds. On January 30,2018, thecourt entereda
stipulated final judgment and order. The order prohibits the defendants from offering or
providingsuch productsin the future and requires themto pay $75,000 incivilmoney
penalties.

Consumer Financial Protection Bureau v, The National Collegiate Master Student Loan T rust, et
al. (D. Del. No. 17-cv-1323) (nota creditunion or depository institution). On September 18,
2017, the Bureau filed a complaint and proposed consent judgment against several National
Collegiate Student Loan Trusts (collectively, “NCSLT"), alleging they brought debt collection
lawsuits for private studentloan debt that the companies couldn't prove was owed or was too
old to sue over; thatthey filed false and misleading affidavits or provided false and misleading
testimony; and that they falsely claimed that affidavits were sworn before anotary. The
proposed consent judgment against the NCSLT would require an independent audit of all
800,000 studentloansin the NCSLT portfolio. [t would also prohibit the NCSLT , and any
company it hires, fromattempting to collect, reporting negative credit information, or filing
lawsuits on any loan theaudit shows is unverified orinvalid. Inaddition, it would require the
NCSLT to pay at least $19.1 million, whichwould include redressto consumers, disgorgement,
and a civil money penalty. Soonafter the Bureau'sfiling, several entities moved to intervene to
object tothe proposed consent judgment. The case remains pending.

Consumer Financial Protection Bureau v. Weltman, Weinberg & Reis Co., L.P.A. (N.D. Ohio No.
1:17-ev-0817). On April 17, 2017, the Bureau filed a complaint against the debt collection law
firm Weltman, Weinberg & Reis Co., L.P.A., alleging it sent collection letters that
misrepresented that attorneys were meaningfully involved in collecting the debt. A trial with an
advisory jury washeld beginning May 1,2018. Theadvisory jury found that the Bureau had
proved by apreponderanceof the evidence thatthe law firm’s collection letter contained false,
deceptive, or misleading representations inconnectionwiththecollection of adebt, but found
that the Bureau had not provedthat thelaw firm’s lawyers were not meaningfully involved in the
debtcollection process. The court declined to adopt the advisory jury’sfirstfinding, accepted the
advisory jury’ssecond finding, and entered judgment in favor of the law firm on July 25,2018,
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Consumer Financial Protection Bureauv. RD Legal Funding, LLC, RD Legal Finance, LLC, and
RD Legal Funding Partners, LP,and Roni DersovitzS.D.N.Y. No. 1:17-cv-0890). On February 7,
2017, the Bureauand the New York Attorney General filed a complaintagainst RD Legal
Funding, LLC, two related entities, and the companies' founderand owner, Roni Dersovitz,
alleging that they made misrepresentationsto potential borrowers, and engaged in abusive
practices in connection with cashadvances onsettlement payouts fromvictim-compensation
funds and lawsuit settlements. The lawsuit seeks monetary relief, disgorgement, and eivil money
penalties. On May 15, 2017, the defendants filed a motion to dismiss the Bureau'scomplaint,
which the Bureau opposed. On June 21,2018, the courtissued an opinion concluding that the
defendantsare subject to the CFPA’s prohibitionsand that the complaint properly pleaded
claims against all ofthem. The court held, however that the for-cause removal provision that
applies to the Bureau’s Director violates the constitutional separation of powers and cannot be
severed fromthe remainder of Title X of the Dodd-Frank Act. Based on that conclusion, the
court ultimately dismissed the entire case. The caseis now onappeal.

Consumer Financial Protection Bureau v, Vincent Howard, Lawrence W, Williamson, Howard
Law, P.C., The Williamson Law Firm, LLC, and Williamson & Howard, LLP ( C.D. Cal. No.17-
ev-0161). On January 30, 2017, the Bureau filed a complaint against a number of law firms and
attorneysalleging that they violated the TSR by: (1) charging consumers upfront fees for debt
relief services; (2) misrepresenting that consumers would not be charged upfront fees for debt
relief services when, infact, they were; and (3) providing substantial assistance to Morgan
Drexenand Walter Ledda while knowing orconsciously avoiding knowing that Morgan Drexen
and Ledda were engaging in these violations. The Bureau alleges that Howard Law, P.C., the
Williamson Law Firm, LLC, and Williamson & Howard, LLP, as well as attorneys Vincent
Howard and Lawrence Williamson, ran this debt relief operation along with Morgan Drexen,
Inc., whichshut down in 2015 following the Bureau's lawsuit against that company. The
complaintseeksinjunctive relief, restitution, and the imposition of civil money penalties. The
defendants fileda motion to dismiss, which the court denied on March 30, 2017. The defendants
then asserted two counterelaims. The courtdismissed those claims with prejudice on December
19,2017. Since thattime, the court has also denied two other substantive motions by the
defendants:a motion for summary judgment on statute of limitations groundsand a motion for
sanctions. The case remains pending.

Consumer Financial Protection Bureau v. Access Funding, LLC, Access Holding, LLC, Reliance
Funding, LLC, Lee Jundanian, Raffi Boghosian, Michael Borkowski, and Charles Smith(D. Md.
No. 1:16-¢v-3759). On November 21, 2016, the Bureau filed a complaintagainst Access Funding,
LLC, Access Holding, LLC, Reliance Funding, LLC, three of the companies’ principals—Lee
Jundanian, Raffi Boghosian, and Michael Borkowski—anda Maryland attorney, Charles Smith,
alleging that they deceptively induced individualsto enter into settlement funding agreements,
in which the individualsagreed to receive an immediate lump sum pay ment in exchange for
significantly higher future settlement payments, The Bureau also alleges that the companiesand
their principalssteered consumersto receive“independent advice” from Smith, who was paid
directly by Access Funding and indieated to consumers that the transactions required very little
scrutiny. The Bureau further alleges that Access Funding advanced money to some consumers
and represented to those consumers that the advanees obligated them to go forward with
transactionsevenif they realized that the transactions werenotin their best interests. On
September 13, 2017, the court granted defendants’ motionsto dismiss counts [-1V, arising out
of Smith’s conduct, onthe grounds that he had attorney-client relationships with the consumers
in question. The court denied the defendants’ motions to dismiss the Bureau's claim relating to
the advances Access Funding offered consumers. The court granted the Bureau's motion tofile
anamended complaint alleging Smith did not have attorney-client relationships with the
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consumers in question. Defendantsagain filed motionsto dismiss, which the court denied. The
defendants have filed a motion for partial summary judgment, which the Bureau has opposed,
and on which the court hasnot yet ruled. The case remains pending,

Consumer Financial Protection Bureau v. Northem Resolution Group (W.D.N.Y. No. 16-cv-
0880). On November2,2016, the Bureau, in partnershipwith the New York Attorney General,
fileda complaint alleging that Douglas MacKinnon and Mark Gray operatea network of
companies that harass, threaten, and deceive consumersacrossthe nation into paying inflated
debtsor amountsthey may notowe. The complaintseeks injunetive relief, restitution, and the
imposition of penaltiesagainst the companies and partners. The defendants asserted
counterclaims against the Bureauand New York, whichthe court dismissed on January 8, 2018,
The case remains pending.

Consumer Financial Protection Bureauv. All American Check Cashing, Inc., Mid-State Finance,
Inc.,and Michael E. Gray (S.D. Miss. No. 16-¢cv-0356). On May 11,2016, the Bureau filed a
complaintagainst two companies, All American Check Cashing, Inc. and Mid-State Finance,
Inc., whichoffer check-cashing servicesand payday loans, and their presidentand sole owner,
Michael Gray. The Bureauallegesthat All Americantried to keep consumers from learning how
much they would be charged to cash a check and used deceptive tacticsto stop consumers from
backingoutof transactions. The Bureaualso alleges that All American made deceptive
statements about the benefits of its high-cost payday loansand failed toprovide refundsafter
consumers made overpaymentson their loans. The Bureau's lawsuit seeks injunctive relief,
restitution, and the imposition of a civilmoney penalty. OnJuly 15,2016, the court denied
defendants’ motion fora more definite statement. The defendants moved for judgmenton the
pleadings on May 24, 2017, andthe Bureau moved for summary judgment on August 4,2017.
Thecourt hasnot yet ruled on the Bureau's summary judgment motion. On March 21,2018, the
courtdenied the defendants’ motion for judgment on the pleadings. On March 26,2018, the
defendants moved to certifythat denial for interlocutory appeal. The next day, the court granted
the defendants’ motionin part, holding that interlocutory appeal was justified with respect to
defendants’constitutional challenge to the Bureau'sstatutory structure. OnApril 24, 2018, the
court of appealsgranted the defendants’petition for permission to appeal the district court’s
interlocutory order. The district courtaction hasbeen stayed pending the appeal, whichis
ongoing.

Consumer Financial Protection Bureauv. Dand D Marketing, Inc.,d/b/aT3Leads, Grigor
Demirchyan, and Marina Demirchyan (C.D. Cal. No. 15-¢v-9692); Consumer Financial
Protection Bureau v. Dmitry Fomichev (C.D. Cal. No. 16-cv-2724); and Consumer Financial
Protection Bureau v. Davit Gasparyanaka David Gasparyan (C.D. Cal. No. 16-cv-2725).On
December 17, 2015, the Bureau filed a complaint against T3Leads and its current executives,
Grigor Demirchyan and Marina Demirchyan, alleging that T3 engaged in unfairand abusive acts
and practicesinthe sale of consumer-loan applicationsto small-dollar lenders and others acting
unlawfully, andin operatinga loan-application network that prevented consumers from
understanding the material risks, costs, or conditions of their loans, and furtheralleging that the
Demirchyans substantially assisted those acts and practices. On April 21, 2016, the Bureau filed
two separate but related complaints against the company s past executives—Dmitry Fomichev
and Davit Gasparyan—alleging that they substantially assisted T3'sviolations. The complaints
seek monetary relief, injunctive relief, and penalties. On November17, 2016, the court denied
the defendants’ motions to dismiss but found the Bureauunconstitutionally structured. The
Ninth Circuit granted interlocutory appeal on that issue, That issue has not beendecided. On
September 8, 2017, the district court entered a stipulated final judgment and order against one
of the defendants, Davit Gasparyan. The order imposed injunctive relief and required Gasparyan
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topay a $250,000 penalty. The case remains pendingin the district court against the remaining
defendantsand the interlocutory appeal remains pending in the Court of Appeals.

Consumer Financial Protection Bureauand Anthony J. Albanese, Acting Superintendent of
Financial Services of the State of NewYork v. Pension Funding, LLC; Pension Income, LLC;
Steven Covey; Edwin Lichtig; and Rex Hofelter (C.D. Cal. No. 8:15-¢v-1329). On August 20,
2015, the Bureauand the New York Department of Financial Services (NYDFS) filed a complaint
against two companies, Pension Funding, LLC and PensionIncome, LLC, and three of the
companies’individual managers, alleging that they deceived consumersabout the costsand
risksof their pension-advance loans. The Bureauand NY DFS alleged that from 2011 until about
December 2014, Pension Funding and Pension Income offered consumers lump-sumloan
paymentsin exchange for the consumers agreeing to redirect all or partof their pension
payments to the companies for eight vears. The Bureauand NY DFS also alleged that the
individual defendants, Steven Covey, Edwin Lichtig, and Rex Hofelter, designed and marketed
these loans and were responsible for the companies’operations. The Bureauand NY DFS alleged
that all of the defendants violated the CFPA’s prohibitions against unfair, deceptive, and abusive
actsor practices.

On January 8, 2016, the courtappointed a receiver over defendants Pension Funding and
PensionIncome. The receiver's responsibilitiesinclude taking control of all funds and assets of
the companiesand completingan accounting of all pension-advance transactions that are the
subjectof the action. On February 10, 2016, thecourt entered astipulated final judgment and
order as to two of the individual defendants, Lichtigand Hofelter. The order imposes banson
these individuals’ participation in pension-advance transactions and requires themto pay
money to the receivership estate. OnJuly 11,2016, the court granted a default judgment against
the final individual defendant, Covey, who did not appear in the case. The court'sorderimposes
abanand requires Covey to pay disgorgement of approximately $580,000. The court-appointed
receiver'swork withrespectto the companies is ongoing.

In the Matter of Integrity Advance, LLCand James R. Carnes (File No. 2015-CFPB-0029) (nota
credit unionor depository institution). On November 18, 2015, the Bureau fileda notice of
chargesagainst an online lender, Integrity Advance, LLC, and its CEO, James R. Carnes,
alleging they deceived consumersabout thecost of short-termloans. The Bureau alleges that the
company’s contracts did not disclose the costs consumers would pay under the default terms of
the contracts. The Bureaualso alleges that the company unfairly used remotely created checks to
debit consumers'bank accountsevenafter the consumers revoked authorization for automatic
withdrawals. The Bureau s seeking injunctive relief, restitution, and the imposition of a civil
money penalty. On September 27, 2016, the Administrative Law.Judge issued a Recommended
Decision finding liability and recommending injunctiveand monetary relief. The Recommended
Decision was appealed to the Director, but further activity on that appeal was held in abevance
pendinga decisionin PHH Corp. v. CFPB, No.15-1177(D.C. Cir.), and, subsequently, pendinga
decisionin Lucia v. SEC, No.17-0130(S. Ct.). Subsequent to the Supreme Court’s ruling in
Lucia, the Acting Director ordered the parties to submit additional briefing regarding the
implications of the Court's ruling. The case remains pending.

Consumer Financial Protection Bureau v. Global Financial Support, Inc., d/b/aStudent
Financial Resource Center, d/b/a College Financial Advisory; and Armond Ariaa/kfa Armond
Amir Aria, individually, and as owner and CEO of Global Financial Support, Inc. (S.D. Cal. No.
15-cv-2440). On October 29, 2015, the Bureau fileda complaintalleging that Global Financial
Support, Inc., whichoperates under the names Student Financial ResourceCenterand College
Financial Advisory, issued marketing lettersinstructing studentstofillout a formand pay a fee
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in exchange for the company conducting extensive searchesto target or match them with
individualized financial aid opportunities. The Bureau alleges that consumers who paid the fee
received nothing ora generic booklet that failedto provide individualized advice. The Bureau
also alleges that the defendants misrepresentedtheir affiliation with government and university
finaneial aid officesand pressured consumers to enroll throughdeceptive statements. The
complaint seeksinjunctive relief, restitution, and the imposition of a civil money penalty. This
matter has been stayed since May 17, 2016, based onanongoing criminal prosecution of one of
the defendants. The case remains pending.

Consumer Financial Protection Bureauv. Borders & Borders, PLC, etal. (W.D. Ky. No. 13-cv-
1047). OnOctober 24, 2013, the Bureaufiled a complaint alleging that Borders & Borders, a law
firmspecializingin real estate closings, violated RESPA by payinglocal real estate and mortgage
brokersinexchange for referrals of settlement service businessto the defendants. The Bureau
sought injunctive and otherequitable relief. On February 12, 2015, the court denied the
defendants’ motion for judgment onthe pleading, buton July 13, 2017, granted defendants’
motion for summary judgment, finding the arrangements qualified as affiliated business
arrangementsunder section 8{c)(4)of RESPA. On March 21, 2018, the court denied a motion
for reconsideration filed by the Bureau, holdingthat the arrangements did not violate section
8(a) of RESPA and, evenif they did, were entitled to protectionunder section 8(c)(2) of RESPA.
On June 18,2018, the courtdenied the defendants’ motion for costs. The Bureau did not filea
Notice of Appeal, and the case s closed.

Consumer Financial Protection Bureauv. NDG Financial Corp., etal. (S.D.N.Y.No.15-cv-5211).
On July 6, 2015, the Bureaufiled a complaint against the NDG Financial Corporationand nine
ofits affiliates alleging they engaged in unfair, deceptive, and abusive practicesrelating to its
payday lending enterprise. The Bureau alleges that the enterprise, which has companies located
in Canada and Malta, originated, serviced, and collected payday loans that were void understate
law, represented that U.S. federal and state laws did notapply to the defendants or the payday
loans, and used unfair and deceptive tactics to secure repayment, all in violation of the CFPA,
On December 2,2016, the court denied the defendants’ motionsto dismiss. On December 6,
2017, the elerk entered default against the Maltese defendants. On February 5, 2018, the court
voluntarily dismissed the former owners and their holding corporations as defendants and relief
defendants. The Bureaumoved for the sanctionof default judgment against the remaining
defendants, which the court granted on March 29, 2018. The case remains pending.

Consumer Financial Protection Bureauv. Universal Debt & Payment Solutions, LLC, et al. (N.D.
Ga. No.15-cv-0859). On March 26, 2015, the Bureau filed a complaint against a groupof seven
debtcollectionagencies, six individual debt collectors, four payment processors, anda
telephone marketing service provider alleging unlawful conduct related toa phantom debt
collectionoperation. Phantom debt is debt consumers do not actually owe or debt that is not
payabletothoseattemptingto collect it. The Bureau allegesthat the individuals, acting through
anetwork of corporateentities, used threatsand harassment to collect “phantom” debt from
consumers. The Bureauallegesthe defendants violated the FDCPA and the CFPA’s prohibition
on unfairand deceptiveactsand practices, and provided substantial assistance to unfairor
deceptive conduet. The Bureau is seeking permanent injunctiverelief, restitution, and the
impositionof a civilmoney penalty. On April 7, 2015, the Bureau obtained a preliminary
injunctionagainst the debt collectorsthat froze their assetsand enjoined their unlawful conduct.
In September 1,2015, the court denied the defendants’ motion to dismiss. On August 25, 2017,
the courtdismissed the Bureau's claimsagainst the payment processorsasa discovery sanction
against the Bureau, On November 15, 2017, the Bureau, and two remaining defendants moved
for summary judgment. The court has not yet ruledon those motions. On January 29, 2018, the
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court granted the Bureau’s motion for contempt against one of the defendants for violating the
court’spreliminary injunction. The Bureau has filed additional motions for contempt against
several defendants. Thecourt has not ruled on those motions. The case remains pending.

Consumer Financial Protection Bureauv. Richard F. Moseley, Sr., etal. (W.D. Mo. No. 14-cv-
0789). On September 8, 2014, the Bureau filed a complaint against a confederation of online
payday lendersknownasthe Hydra Group, its principals, and affiliates, alleging that they useda
maze of interrelated entities to make unauthorized and otherwise illegal loans to consumers.
The Bureaualleged that the defendants’practicesviolated the CFPA, TILA, and EFTA. On
Septemberg, 2014, the courtissued an ex parte temporary restraining order against the
defendants, ordering them to halt lending operations. The court also placed the companiesin
temporary receivership, appointed a receiver, granted the Burean immediate access to the
defendants’business premises, and froze their assets. On October 3, 2014, the court entered a
stipulated preliminary injunctionagainst the defendants pending final judgment in the case. On
Marchg, 2016, the court stayed the Bureau's case until eriminal proceedings against Moseley,
Sr.were resolved. InNovember 2017, Moseley was convicted on multiple counts after a jury trial
in the Southern District of New Yorkand inJune 2018, sentenced to 120 months inprison. The
courtentered astipulated final judgment against one individual defendant on July 23, 2018, and
a stipulated final judgment against Moseley and the remaining defendantson August 10, 2018.
Under the termsof the orders, one individual defendant Randazzo is banned from the industry
and required to pay a $1civil penalty, and the remaining defendantsare be banned from the
industry, and must forfeit approximately $14 million inassets,and pay a $1civil money penalty.
Theeivil penalty amount isbased in part on the defendants'limited ability to pay. The August 10
order alsoimposesa judgment for $69 million in consumer redress, but, inlight of the
defendants’limited ability to pay, the judgment will be suspended uponcompliance with other
requirements,

Consumer Financial Protection Bureau v, The Mortgage Law Group, LLP, d/b/a The Law Firm
of Macey, Aleman & Searns; Consumer First Legal Group, LLC; Thomas G. Macey; Jeffrey J.
Aleman; Jason E. Searns; and Harold E. Stafford (W.D. Wis. No. 3:14-cv-0513). OnJuly 22,
2014, the Bureau filed alawsuit in federal district courtagainst The Mortgage Law Group, LLP
(TMLG), the Consumer First Legal Group, LLC, and attorneys Thomas Macey, Jeffrey Aleman,
Jason Searns, and Harold Stafford. The Bureaualleges that the defendants violated Regulation
0, formerly known as the Mortgage Assistance Relief Services Rule, by taking payments from
consumers for mortgage modifications before the consumers signed a mortgage modification
agreement fromtheir lender, by failing to make required disclosures, by directing consumers
not to contact lenders, and by making deceptive statements to consumers when providing
mortgage assistance relief serviees, A trial was held on April 24, 2017 through April 28, 2017. On
June 21,2017, the district courtentered astipulated judgment against the bankruptey estate of
TMLG, whichsought Chapter 7 bankruptey. The court enjoined TMLG from operating, and
ordered TMLG to pay $18,331,737inredressand $20,815,000in civil money penalties, On May
29,2018, the Bureau filed an unopposed motion to increase the redressamount ordered by the
courtto $18,716,725.78, based on newly discoveredinformation about additional advance fees
paid by consumers. Thecase remains pending.

Consumer Financial Protection Bureauv. ITT Educational Services, Inc. (S.D. Ind. No. 14-cv-
0292). On January 6, 2014, the Bureau filed a lawsuit in federal district court against for-profit
college chain I'TT Educational Services, Ine. The Bureau allegesthat ITT encouraged new
studentsto enroll by providing them funding for the tuition gap that was not covered by federal
student loan programs with a zero-interest loancalled “Temporary Credit.” This loan typically
had to be paid in full at the end of the student’s firstacademic year. The Bureau alleges that ITT
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knew fromthe outset that many students would notbe able to repay their Temporary Credit
balancesor fund theirsecond-year tuition gapand that ITT illegally pushed itsstudentsinto
repaying their Temporary Credit and funding their second-year tuition gaps through high-cost
private student loan programs, onwhich ITT knewstudents were likely to default. In September
of 2016, ITT closed all of its schoolsand filed for bankruptey. On September 8, 2017, the court
entered an order administratively closing the case without prejudice to the right of either party
tomoveto reopenit within sixty days of theapproval of a settlement by thebankruptey court
overseeing ITT’s Chapter 7 case.

Consumer Financial Protection Bureauv. CashCall, Inc., etal. (C.D. Cal. No. 15-cv-7522). On
December 16, 2013, the Bureau filed a complaint against online lender CashCall Ine., its owner,
asubsidiary, andan affiliate, alleging that they violated the CFPA’s prohibition against unfair,
deceptive, and abusive actsand practices by collecting and attempting to collect consumer-
installment loans that were void or partially nullified because they violated either state capson
interest ratesorstate licensing requirements for lenders. The Bureau alleged that CashCall
serviced loansit made in the name of an entity, Western Sky, whichwaslocated onthe
Cheyenne River Sioux Tribe’s land. On August 31, 2016, the court granted the Bureau’s motion
for partial summary judgment, concluding that CashCall was the true lender onthe Western Sky
loans. Based in parton that finding, the court concluded that the choice-of-law provision in the
loan agreements was not enforceable, found that the law of the borrower'sstateapplied, and
that the loans were void. Because the loans were void, the court found that the defendants
engaged in deceptive acts or practices by demanding and collecting payment ondebts that
consumersdid not owe. A trial was heldfrom October 17 to 18, 2017, ontheissue of appropriate
relief. On January 19, 2018, the court issued findings of fact and conclusions of law imposinga
$10.28 million civil penalty but denying the Bureau’s request for restitution and an injunction.
The Bureaufileda Notice of Appealon March 27, 2018, and the defendantsfiled a Notice of
Cross-Appeal two weeks later. The appeal remains pending.
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6. Actions taken regarding
rules, orders, and
supervisory actions with
respect to covered persons
which are not credit unions
or depository institutions

The Bureau’s Supervisory Highlights publications provide general informationabout the
Bureau's supervisory activities at banksand nonbanks without identifying specific companies.
The Bureau published one issueof Supervisory Highlights between October 1, 2017, and
September 30, 2018.%

All public enforcement actions are listed in section 5 of this Report. Those actions taken with
respect to covered persons whichare not credit unions or depository institutionsare noted
within the summary of the action.
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7. Assessment of significant
actions by State attorneys
general or State regulators
relating to Federal consumer
financial law™

For purposes of the section 1016(c)(7) reporting requirement, the Bureau determined that any
actions asserting claims pursuant to section 1042 of the Dodd-Frank Act are “significant.” The
Bureau s awareof the following State Attorney General actionsthat were initiated during the
reporting period and that asserted Dodd-Frank Act claims. Thereporting period for this
informationis October 1, 2017, through September30, 2018.

State of Alabama et al. v. PHH Mortgage Corporation, No. 18-cv-0009 (D.D.C. Jan. 3, 2018). On
January 3, 2018, the Attorneys General for 49 statesand the District of Columbia filed 2
complaintand agreed consent judgment against PHH Mortgage Corporationinthe United
States District Court for the Districtof Columbia. The complaint alleged that PHH engagedin
mortgage servicing and foreclosure processing practices that were unfair and deceptiveunder
statelaw. Inaddition, the statesand the District of Columbia alleged that these mortgage
servicing and foreclosure processing practices were unfairand deceptive under the Consumer
Financial Protection Act (CFPA), 12 U.5.C. 5531(a)(1)(B). A consent judgment was approved by
the court on May 10, 2018.

Navajo Nationv. Wells Fargo & Company, Wells Fargo Bank, N.A., and Does 1-10, No. 17-cv-
1219 (D.N.M. Dec. 12,2017). On December 12, 2017, the Navajo Nationfiled acomplaint against
Wells Fargo & Company, Wells Fargo Bank, and Does 1-10 in the United States District Court for
the District of New Mexico. The Navajo Nationalleged that Wells Fargo & Company and Does1-
10 engaged in, or provided substantial assistance to Wells Fargo Bank in, opening unauthorized
accounts for consumers. This activity was alleged toviolate the prohibition on unfair, deceptive,
and abusiveactsor practicesinthe CFPA, 12 U.8.C.5536(a)(1)(B). The Navajo Nationalso
allegedthat Wells Fargo & Company and Does 1-10 violated the CFPA, 12 U.S.C. 5536(a)(1)(A),
by violatingthe Equal Credit Opportunity Act (ECOA), 15 U.S.C. 1691(a), and itsimplementing
regulation, 12 C.F.R. 1002.4, the Electronic Fund T ransfer Act (EFTA), 15 U.5.C. 1693i(b), and
its implementing regulation, 12 C.F.R. 1005.5(a), the Truthin Lending Act (TTLA), 15 U.S.C.
1642, and itsimplementing regulation, 12 C.F.R. 1026.12(a), the Fair Credit Reporting Act
(FCRA), 15 U.8.C. 1681(b)and 16181q, and the implementing regulation for the Truthin Savings
Act, 12 C.F.R. 1030.4(a)(1)(i). The Navajo Nation alleged that all defendants engaged in activity

30 State AttorneysGeneral action summari rentas of September 30, 2018, anddon ot includeactivities that
occurred after the reporting period.
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that wasa violationof the FCRA, ECOA, EFT A, TILA, and their respective implementing
regulations, the New Mexico Unfair Practices Act, N.M. Stat. 57-12-1 ef seq., the Arizona
Consumer Fraud Act, A.R.S. 44-1522 et seq., and the Navajo Nation Consumer Practices Act,
N.N.C. 1101¢t seq. The Navajo Nationalso alleged that the defendantsactivity constituted
fraud, conversion, or unjustenrichment.

Commonwealthof Pennsylvaniav. Navient Corporationand Navient Solutions, L.L.C., No.17-
ev-1814 (M.D. Pa. Oct. 5,2017).On October 5, 2017, the Commomwealth of Pennsylvania filed a
complaint against Navient Corporation and Navient Solutions, L.L.C. inthe United States
District Court for the Middle District of Pennsylvania. Pennsylvania alleged that the companies
engaged in unfair methods of competition and unfair acts or practices in the course of
originating private student loansand servicing federal and private student loans, inviolation of
Pennsylvania Consumer Protection Law, 73. P.S. 201-3. Pennsylvania'scomplaint also included
allegations that the companies'student loan servicing practicesviolated the prohibitionon
unfairand deceptiveactsorpracticesunder the CFPA, 12 U.S.C. 5531(a)(1)(B).
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8. Analysis of the efforts of the
Bureau to fulfill the fair
lending mission of the
Bureau

This Semi-Annual Report update is focused on highlights fromthe Bureau's fair lending
enforcement® and rulemakings activities from October 1, 2017, through September 30, 2018,
and continued efforts to fulfill the fair lending mission of the Bureau, through, supervision,
interagency coordination, and outreach, from April1, 2018, through September 30, 2018.5

8.1  Fair lending supervision

The Bureau's Fair Lending Supervision program assesses compliance with Federal fair lending
consumer financial laws and regulationsat banks and nonbanks over which the Bureau has
supervisoryauthority. Asaresult of the Bureau'seffortsto fulfill its fair lending mission in this
reporting period, the Bureau’s Fair Lending Supervision program initiated 13 supervisory events
at financial servicesinstitutionsunder the Bureau'sjurisdictionto determine compliance with
federal laws intended to ensure the fair, equitable, and nondiseriminatory accesstocredit for
bothindividuals and communities, including the Equal Credit Opportunity Act (ECOA)and
Home Mortgage Disclosure Act(HMDA).

For examreportsissued by Fair Lending Supervision duringthe reporting period, the most
frequently cited violations of Regulation Band Regulation C were:

*  Section1003.4(a): Failure by a financial institutionto collect and accurately report data
regardingapplications for covered loansthat it receives, originates, or purchasesina
calendaryear, or, failure to collect and accurately report data regarding certain requests
under a preapproval programina calendar year;

+ Section 1002.5(d)(2): Improperly requesting information aboutan applicant’s source of
1neome;

v Section1002.6(b)(2): Improperly considering age or whetherincome is derived fromany
publicassistance program;

+ Section1002.9(a)(1), (a)(2), (b): Failure to provide notice to theapplicant 30 daysafter
receiving acompleted application conceming the creditor’sapproval of, counterofferor
adverseactiononthe application; failure to provideappropriate notice to theapplicant

5 Dodd-Frank Act § 1016{c)(5).
* Dodd-Frank Act § 1006{c)(3).
5 Dodd-Frank Act §1016{c)(8).
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30 daysaftertaking adverseactiononan incompleteapplication; failure to provide
sufficient information inan adverseaction notification, including the specific reasons for
the action taken;and

+ Section1002.12(b)(1): Failure topreserve records of actions taken onan application or of
incompleteness.

Inthe current reporting period, the Bureauinitiated a higher number of fair lending supervisory
events, and issued a greaternumber of matters requiring attention (MRAs) or memoranda of
understanding (MOUs) than in the prior period. MRAsand MOUs direct entitiestotake
correctiveactions and are monitored by the Bureau through follow-up supervisory events. Inthe
current period, however, the Bureau reviewed and found that entities satisfied a lower number
of MRAsor MOU items from past supervisory events thanin the prior period.

8.2 Fair lending enforcement®*

The Bureau has the statutory authority to bring actions to enforce the requirements of HMDA
and ECOA. Inthis regard, the Bureau has the authority to engage in research, conduct
investigations, file administrative complaints, hold hearings, and adjudicate claimsthrough the
Bureau'sadministrativeenforcement process, The Bureau also hasindependent litigating
authority and can file cases in federal courtalleging violations of fair lending laws under the
Bureau'sjurisdiction. Like other federal bank regulators, the Bureauis required to refer matters
tothe U.S. Department of Justice (DOJ) when it has reasonto believe thatacreditor has
engaged in a pattern or practiceoflending discrimination.ss

Overthe past year, the Bureau did not initiate or complete any fair lending public enforcement
actions. Inaddition, during this reporting periods® and pursuant to section 706(g) of ECOA, the
Bureaudid not refer any mattersto the DOJ with regard to discrimination.

The Bureau continues to administer prior fair lending enforcementactions. On September 28,
2015, working incoordination with the DOJ, the Bureau ordered Fifth Third Bank (Fifth Third)
to pay $18 million in damages to harmed African-American and Hispanic borrowers for
unlawful diseriminationin auto lending 57 On January 4, 2018, participation materials were
mailed to potentially eligible borrowerswhom Fifth Third overcharged for their auto loans
notifying them how to participate in thesettlement fund.

54 Section 1006(c)(5) of the Dodd-Frank Act requires the Bureautoincludein the semi-annual repoet public
enforcement actions the Bureauwas a party to during the preceding year, which is October 1, 2017, through
September 30, 2018, for thisreport.

58ee15U.5.C.§1691¢(h).
 October 1,2017, through September 30, 2008,

50n May 21,2018, the President signeda joint resolution passed by Congress disapproving the Bureau's Bulletin
titled " Indirect Auto Lendingand Compliance with the Equal Credit Opportunity Act™ (Bulletin), which had provided
guidance about ECOA and itsimpl lation, R ion B. Consistent with the joint resolution, the
Bulletin has noforceor effect. The ECOA and Regulation Bare unchangedand remain in f d eff
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On February 2, 2016, working with the DOJ, the Bureau ordered Toyota Motor Credit
Corporation(Toyota Motor Credit), to pay upto $21.9 millionin damages to harmed African-
Americanand Asianand/or Pacific Islander borrowers for unlawful diserimination.s*On
December 29, 2017, participation materialswere mailed to potentially eligible borrowers whom
Toyota Motor Creditovercharged for their auto loans notifying them how to participate in the
settlement fund.

On May 28, 2015, working jointly with the DOJ, the Bureau and the DOJ fileda joint consent
orderagainst Provident Funding Associates (Provident). The consent order requires Provident
topay $9 million in damages to harmed African-American and Hispanic borrowers for unlawful
diserimination in mortgage lending. On November 2, 2017, participating African-American and
Hispanic borrowerswho were unlawfully overcharged on their mortgage loans were mailed
checkscompensating them for their harm.

On July 14,2015, working inclose coordination with the DOJ, the Bureau ordered American
Honda Finance Corporation (Honda Finance) to pay $24 millionin damages to harmed African-
Ameriean, Hispanie, and Asianor Pacific Islander borrowers.® On October 2, 2017,
participating African-American, Hispanic, and Asian or Pacific Islander borrowers, whom
I-IIm_'ld]: Finance overcharged for their auto loans were mailed checks compensating them for
theirharm.

On June 29,2016, the Bureauand the DOJ announceda joint action against BancorpSouth
Bank (BancorpSouth) for discriminatory mortgage lending practices that harmed African
Americans and other minorities. The consent order, whichwasentered by the court on July 25,
2016, requires BancorpSouth to pay $4 millionin direct loan subsidiesin minority
neighborhoods® in Memphis, at least $800,000 for community programs, advertising,
outreach, and credit repair, $2.78 million to African-American consumers who were unlawfully
denied or overcharged for loans, anda §3 million penalty.® The settlement administrator
distributed participation packets to potentially eligible borrowersin June 2018,

8.3 Fair lending outreach

The Bureauis committed to hearing fromand communicating directly withstakeholderson
complianceand education relating to fair lending.* Outreachisaccomplished through issuance
of Reports to Congress, Interagency Statements, Supervisory Highlights, Compliance Bulletins,
lettersand blogposts, as well as through the delivery of speeches, meetings, and presentations
addressing fair lending and accessto credit matters. During the reporting period, Fair Lending
staffparticipated in eight eventswhere they worked directly with stakeholders to educate them

 Seesupra note57
 See supra notes7

8 Majority-minority neighborhoods or minority neighborhoods refers to census tracts witha minority population
greater than 50%.

61 Consent Order, United States v.. Ba:amrps‘nu\rhﬁnnk No. 1:16-¢v-00118-GHD-DAS (N, E) Miss. .lu]\ ea,mu’:}. ECF
No. 8, http://files.consumerfinance

62Dodd-Frank Act §1 oug(e)2)(C).
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about fair lending compliance and accesstocreditissues, heard stakeholder views on Fair
Lending's work to inform the Bureau, or provided speecheson fair lending topics.

On Monday, September 17, 2018, the Bureau held a day-long symposiumtitled, Buildinga
Bridge to Credit Visibility. A diverse setof stakeholders—ineluding those representing industry,
academia, tradeassociations, government, community groups, research, and policy and think
tank organizations—participated inthe event, which explored challenges related toaccess to
consumer and small business creditand potential innovations and strategies to expand credit
access. The symposium dialogue covered innovations that assist consumers who have “invisible”
credit profiles or live in geographies with limited accessto mainstream credit; models of
innovative “entry” credit products used to establish credit, suchas secured credit cards, credit
builder products, installment loans, and possibly retail credit; microenterprise credit products
and servicesthat promote the establishment and growth of small business enterprises; and the
use of alternative data to establish a credit record. On the day of the symposium, the Bureau also
releaseda new researchdata point on the geography of creditinvisible eonsumers, This
publication providesa closer look at the relationship between geography and eredit invisibility.

8.4 Interagency coordination

The Bureau's fair lending activity involves regular coordinationwith other federal and state
regulatory and enforcement partners. During the reporting period, Fair Lending staff
continued tolead the Bureau's fair lending interagency coordination and collaboration efforts by
workingwith partnerson the Interagency TaskForce on Fair Lending, the Interagency Working
Groupon Fair Lending Enforcement, and chairing the FFIEC HMDA Data Collection
Subcommittee.

3 Dodd-Frank Act §1 o13(c)z2 }(B).
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9. Analysis of the efforts of the
Bureau to increase
workforce and contracting
diversity consistent with the
procedures established by
the Office of Minority and
Women Inclusion (OMWI).

The Bureau developed a Diversity and Inclusion Strategic Plan 2016-2020 to guide the
Bureau's efforts to manage its diversity and inclusion goals, and objectives.®The Bureau
also publishes an Annual OMWI report in the spring of each year; its 2017 report was
issued on March 29, 2018.5%

During the reporting period, the Bureau began executingon objectives and strategies outlinedin
the Bureau of Consumer Financial Protection Strategic Plan FY 2018-2022% (Bureau Strategic
Plan), which complementsand reinforees the Diversity and Inclusion Strategic Plan.

Objective 3.2 of the Bureau's Strategic Plan commitsthe Bureau to “maintain a talented, diverse,
inclusiveand engaged workforce.” The planrequires the Bureau to achieve thisobjective with
specific strategies, whichare:

*  Establish and maintain human capital policies and programsto help the Agency
effectively and efficiently manage a talented, diverse, and inclusive workforce.

* Offerlearning and developmentopportunities that fostera elimate of professional
growthand continuous improvement,

report-congressf,

s www.eonsumerfinance.gov/about-us/budget-strategy /strategic-plan.
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*  Develophuman capital processes, tools,and technologies that continue to support the
maturation of the Bureauand the effectiveness of human resourceoperations.

+ Build a positive work environment that engages employees and enables them to continue
doing their best work.

* Maintain comprehensive equal employment opportunity (EEQ) compliance and diversity
and inclusion programs, including those foeused on minority and women inclusion.

9.1 Increasing workforce diversity

Asof September2018, an analysis of the Bureau's current workforce reveals the following key
points:

*  Womenrepresent 49% of the Bureau’s workforce in 2018 with no change from 2017.

+ Minorities represent 40% of the Bureau workforce in 2018 witha one percent inerease of
ethnic minority employees (Hispanic, Black, Asian, Native Hawaiian/Other Pacific
Islander (NH/OPI), American Indian/ Alaska Native (AI/AN) and employees of Two or
More races) from2017.

*  Asof September30, 2018, 12.4% of Bureau employees (excluding interns) identified as
an individual with a disability, Out of the workforce, 3.2%of employees (identified asan
individual with a targeted disability. The Bureau hasalready exceeded the workforce
goals of 12% for employees with disabilitiesand 2.0% for employees with targeted
disabilities-exceeding in both salary categories as required in the EEOC's Section 501
regulations.

The Bureau engagesin the following activities to increase workforce diversity:
+ Staffing

o The Bureauenhances diversity by recruiting, hiring,and retaining highly qualified
individuals fromdiversebackgrounds to fill positions at the Bureau. During the
reporting period, the Bureauwas under a hiring freeze. The Bureau continued to
utilize the student volunteerinternship program and other professional development
programsto assist in the Agency’s workforce needs.

* Workforce engagement

o Topromote an inclusive work environment, the Bureau focuses on strong
engagement with employees and utilizes an integrated approach toeducation,
training, and engagement programs that ensures diversity and inclusion and
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non-discrimination concepts are part of the learning curriculum and work
environment,

¢ Strategic planning

o The Bureauensuressenior leadersare aware of demographic trendsof the Bureau's
workforce. Planningis done to increase inclusionand retention of the diverse
workforee,

9.2 Increasing contracting diversity

In accordance with the mandates in section 342(b)(2)(B) of the Dodd-Frank Act, Goal Four
in the Bureau’s Diversity and Inclusion Plan describes the efforts the Bureau takesto
inerease contracting opportunities for diverse businesses including Minority-owned and
Women-owned Businesses (MWOBs). The OMWT office and the Office of Procurement
collectively work to increase opportunities for participation by MWOBs.

9.2.1 Outreach to contractors

The Bureau increases opportunities for participation of MWOBs by:

*  Creatingand publishinga procurement forecastto assist contractors in better
understanding upcoming business opportunities.

*  Proactively making recommendations that promotethe use of qualified MWOB
contractorsin Bureau contracts.

* Updatingand distributing technical assistance guides for businessesincluding A Guide
to Doing Businesswith the Bureau, in orderto assist businessesunderstand the
procurement process, These resources are also madeavailable digitally on the Bureau
website.”

*  Publishing the Bureau'ssupplier diversity policy on the Bureau website.*

*  Participatingin four national supplier diversity conferencesaimed at MWOBs and
providing technical assistance meetings to businesses new to government contracting or
doing business with the Bureau.
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Asa resultof these efforts, 32.6% of the $139 million in contracts that the Bureau awarded during
this time went to MWOBs.

Table 4: AMOUNT OBLIGATED TO MINORITY-OWNED AND WOMEN-OWNED
BUSINESSES

Dollars Obligated Percent of Total MWOB Category
$13,432,759 9.7 Women
§2,535,740 18 Black American
§3,820,184 28 Native American
§ 24,512,953 17.7 Asian American
$1,582,3% Ll Hispanic American

9.3 Diversity within the Bureau contractors’
workforces

In accordance with the mandates in section 342(c)(2) of the Dodd-Frank Act, Goal Six of
the Bureau’s Diversity and Inclusion Plan describes the efforts the Bureau takesto
determine that a contractor will ensure, to the maximum extent possible, the fair inclusion
of women and minorities in the contractor workforce, and as applicable, subcontractors
workforce. To provide notice to contractors of this responsibility, the Bureau developed and
inserted a contract clause, Good Faith Effort, into all Bureau contracts. During the
reporting period, more than 200 Bureau contractors accepted awards containing the Good
Faith Effort Clause to include minorities and women in their workplaces. These contractors
will submit documentation detailing their workforce diversity practicesin FY 2019.
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LETTER SUBMITTED BY THE ASSOCIATION OF CREDIT AND
COLLECTION PROFESSIONALS

ACA

INTERNATIONAL
jon of Credit

n Profesionals

March 11,2019

The Honorable Mike Crapo The Honorable Sherrod Brown

Chairman Ranking Member

Committee on Banking, Housing, and Urban Committee on Banking, Housing, and Urban
Affairs Affairs

U.S, Senate U.S. Senate

Washington, DC 20510 Washington, DC 20510

Dear Chairwoman Crapo and Ranking Member Brown:

On behalf of ACA International (ACA), the Association of Credit and Collection Professionals, 1
am writing in regards to tomorrow’s hearing, “The Consumer Financial Protection Bureau’s
Semi-Annual Report to Congress (“CFPB” or “Bureau”).” ACA Intemnational is the leading trade
association for credit and collection professionals representing approximately 2,500 members,
including credit grantors, third-party collection agencies, asset buyers, attorneys, and vendor
affiliates in an industry that employs more than 230,000 employees worldwide.

Notably, the accounts receivables management industry is one of the first industries to welcome
new rules from the CFPB and has worked closely with the Bureau since its inception on our
shared goal of serving consumers. This is evidenced in the extensive compliance resources ACA
members have developed and studied in line with Bureau examination manuals and other
materials, ongoing discussions and sharing of resources and data for Bureau policymaking,
collaboration on financial literacy projects, among many other undertakings. This collaboration
throughout both a Democrat and Republican Administration stems from the fact that ACA
members support the stated mission of the CFPB to protect consumers in the financial services
marketplace. Since its inception however, there have been many instances when the Bureau has
failed to fulfill its statutory mission and obligations, which require it to make markets for
consumer financial products and services work in a fair, transparent, and competitive manner.

ACA members play a critical role in ensuring that consumers ean continue to access credit and
services. As an academic study about the impact of debt collection noted, “In a competitive
market, losses from uncollected debis are passed on to other consumers in the form of higher
prices and restricted access to credit; thus, excessive forbearance from collecting debts is
economically inefficient. Again, as noted, collection activity influences on both the supply and
the demand of consumer credit. Although lax collection efforts will increase the demand for
credit by consumers, the higher losses associated with lax collection efforts will increase the
costs of lending and thus raise the P““ and reduce the supply of lending to all consumers,
especially higher-risk borrowers.™ In short, consumer harm can result in several ways when

! Zywicki, Todd, “The Law and Economics of Consumer Debt Collection and lts Regulation,” available at

httpssffwww.mercatus.org/system/filesZywicki-Debt-Collection.pdf. {Sep. 2015).
ASSOCIATION HEADQUARTERS Illllk\l GOVERNMENT AFFAIRS OFFICE
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unpaid debt is not addressed, and ACA members work to help consumers understand their
financial situation and what can be done to address it, and improve it.

Consumers often need the information that ACA members provide them to maintain their
financial health, and open communication can often lead to the most favorable outcome for them.
We appreciate the Committee's recent recognition of this concept during the federal govemment
shutdown in a letter that acknowledged, “...once negative information is reported to consumer
reporting agencies, affected employees are likely to see a reduction in their credit scores. This
may limit their ability to access credit or result in higher interest rates and more costly terms on
credit in the future. Prudent workout arrangements that are consistent with safe-and-sound
lending practices are genemll}r in the long-term best interest of the financial institution, the
borrower, and the economy.™

Kevin Williamson recently observed in a National Review atticle that, “Third-party collectors are
subject to much more stringent regulation than are original creditors. For instance, the Fair Debt
Collection Practices Act applies only to third-party agents. Debt collectors and credit-card Sui
companies may be among the least sympathetic figures in all of business, but at the other end of
those debts are doctors, dentists, apartment managers — and taxpayers, too.™ To this point, the
work of ACA members serves large and small businesses, hospitals, medical providers, and those
lending to consumers throughout every community in the country. Many of the businesses and
employers in your states are still flourishing today because of ACA members.

As the Bureau moves forward under this new era of leadership, Congress should urge it to create
transparent and workable policies for the financial services industry, which also impact the
millions of financial services industry employees and those seeking access to credit in the United
States. Outlined are areas we would like further consideration given to under Director
Kraninger’s leadership:

I ACA Urges the Bureau to Take into Account the Feedback Provided During
its Extensive Request for Information Process

Good policymaking does not result when those writing and enforcing the rules have pre-
conceived notions, lack transparency, and are agenda driven, While the consumer perspective is
critically important, it is also essential to consider diverse perspectives and real-world in house
experience of those working to actually provide products and services to consumers. This
benefits both consumers and those serving them when the Bureau can craft more informed rules
and policies, which take into account the actual impact of new compliance and regulatory
burdens, and the unique needs of different consumers throughout the country. We appreciate the
steps the Bureau has recently taken in the ongoing robust effort to seck and compile feedback
through Requests for Information (RF1). The comprehensive RFI responses should be used to
improve upon previous practices.

ACA members take their obligations to consumers when collecting debts very seriously, and the
input provided throughout the RFI process is a roadmap to how the CFPB can best work with
industry in the shared pursuit of improving consumer outcomes.

? Letter from Chairwoman Maxine Waters about the federal government shutdown, available at
https://financialservices.house.gov/uploadedfiles/'shutdown_letter to_industry 011819.pdf (January 18, 2019).
Williamson, Kevin, Qe to a Bagman, available at hitpsy/www nationalreview com/magarine/2019/03/1 1/
a-bagman/ (February 21, 2019).




130

Il ACA Urges the Bureau to Continue to Host Industry Roundtable Discussions

The Bureau over the past year held roundtables to gather feedback about the RFIs and other
matters. These have allowed industry and representatives of community and consumer groups to
provide valuable feedback and input to the Bureau about what they are hearing from their
constituencies throughout the country. In its early years, the Bureau solicited feedback only from
certain consumer advocacy groups and did not take a holistic approach to working to understand
the consumer financial services marketplace. ACA has been appreciative of more recent
opportunities for open dialogue, and we would urge the Bureau to continue to hold industry and
consumer group roundtables to facilitate transparent discussions with all stakeholders.

Also recently, all advisory board and council meetings have been made public. In general, we
support the concept of advisory councils because we believe it is beneficial for Bureau staff to
have more information about industries, particularly if they do not have any specific industry
experience. However, ACA also recommends that the Bureau consider having a nonbank
advisory board since the debt collection industry often only has one, or as is currently the case
zero, seats on the Consumer Advisory Board (CAB). Meanwhile, other industries have
significant representation on councils and on the CAB, even when the FDCPA Notice of
Proposed Rulemaking is one of the main items currently on the CFPB rulemaking agenda.
Nonbank participants in the financial services industry should not be overlooked in their ability
to provide important feedback and should be given the same opportunity to meet with Bureau
leadership, as other consumer groups and financial services participants are.

III.  ACA Supports Clarifying the Fair Debt Collection Practices Act

The accounts receivable management industry has been looking for clear regulatory guidance on
the FDCPA, 15 US.C. § 1682 et seq., since its enactment in 1977. Congress did not provide the
Federal Trade Commission (FTC), who previously was the primary agency with jurisdiction over
the debt collection industry, with any rulemaking authority under the FDCPA, which is a strict
liability statute. The failure of Congress to act has resulted in a patchwork of interpretations of
the FDCPA by the courts, as well as a cottage industry of plaintiffs” attorneys who have done
little to protect consumers, while creating profit centers for lawyers. It is important for the CFPB
to carefully consider its proposals from the perspectives of both the consumer and the debt
collector and find the reasonable balance that ensures the full intent of the FDCPA. Our
suggested clarifications to the FDCPA are attached to this letter.

IV.  Pre-Rule Actions Surrounding Debt Collection Need to be Improved Upon

ACA member companies support fair, objective, and well-supported Bureau rulemaking that is
focused on clarifying legal obligations for debt collectors and solving problems for consumers
and regulated entities. Too often, however, the Bureau’s rulemaking processes have been
agenda-driven, lacking in objective evidentiary support, dismissive of both the Small Business
Regulatory Enforcement Faimess Act (SBREFA) small entity representative (SER) input and the
need for rigorous cost-benefit analysis, and poorly conceived to solve real problems. The
following pre-rule actions by the Bureau need to be improved upon: a flawed and non-
transparent consumer survey; failure to conduct effective consumer disclosure testing; and a
misconceived SBREFA panel process that failed to include critical participants. With respect to
SBREFA, many industries and small businesses have observed that the Bureau treats important
process as an empty, formalistic exercise, obligatorily tacked on the end of the Bureau’s pre-
rulemaking schedule, well past the point when the Bureau’s course was set.
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V. The CFPB’s Complaint Database Paints an Inaccurate Portrait of the Debt
Collection Industry

The Bureau has on numerous occasions reported that the debt collection industry receives the
highest number of complaints. However, in this reporting the Bureau fails to contextualize the
number of complaints as compared to the number of contaets the debt collection industry makes
to consumers over a given year, which the Philadelphia Federal Reserve estimates to be well
over one billion.” Providing better understanding of, and perspective, on the debt collection
marketplace would better serve the Bureau - and consumers — in the Bureau’s analysis of the
debt collection industry. The Bureau should focus its resources on actual consumer harm rather
than raw numbers of complaints provided without context. In doing so, the Bureau would
realize that debt collection complaints account for only 0.005% of all consumer contacts made
in a given year by debt collectors.

Ironically, the Bureau also reports that the debt collection industry has a response rate of 94.4%
in 2017, one of the highest rates of any industry that receives Bureau complaints. * What the
Bureau fails to publicize is that 84% of debt collection complaints are closed “with
explanation,” meaning the consumer’s issue was specifically addressed and/or resolved. ©

A. Complaints are Defined Too Broadly and Not Otherwise Verified.

The most troubling aspect of the complaint database for ACA members is the Bureau’s
treatment of complaints including: (1) the Bureau’s broad definition of a complaint as
“submissions that express dissatisfaction with, or communicate suspicion of wrongful conduct
by, an identifiable entity related to a consumer’s personal experience with a financial product or
service,”” and (2) the Bureau's failure to verify the accuracy of the complaints it receives. The
Bureau's approach to consumer complaints in this fashion results in complaints being counted
against debt collectors for conduct, which even if true, is not otherwise unlawful, but more
importantly is often factually inaccurate. For example, a consumer may submit a complaint that
his or her insurance company should have paid a medical bill. In this instance, the debt collector
did not engage in any unlawful conduct, yet the complaint is counted against it even though the
debt collector had the right to contact the consumer. In the same scenario, if the consumer
makes the same complaint against the owner of the debt, the medical provider, the complaint is
also counted against the debt collector, and thus two complaints are recorded for the one debt.
The Bureau simply accumulates all complaints submitted by consumers without considering the
nature of the complaint and without regard to its accuracy or legitimate characterization as a

* Robert M. Hunt, PhD, Vice President and Director, Payment Cards Center Federal Reserve Bank of Philadelphia.
Understanding the Model: The Life Cycle of a Debt. Presented at “Life of a Debt: Data Integrity in Debt
Collection,” FTC-CFPB Rounduable (June 6, 2013) available at hitps:/fwww. fie.gov/news-events/events.
calendar2013/06/ife-debi-data-integrity-debt-collection.

CFPB, Consumer Complaint Database, a5 of December 2017 available at hitps:/www consumerfinance. gov/data-

feons mplaints/,

Josh Adams, PhD, Director of Research, ACA International, A Review af Debt Collection Complaints Submitted to

the Cansumer Finiancial Protection Burean's Complaint Database in 2017, ACA Intemational White Paper

(January 2018), available at https://www.acaintemnational.org/assets/research-statistics/aca-w laints-review-
2017.pdf.
CFPB, Consumer Res) A Snapshot of Complaints Received (July 2014), available at

hitps://files.consumerfinance gov/ 201407 ¢fpb report_consumer-complaint-snapshot pdf,
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complaint against a debt collector. The result is an artificially inflated amount of complaints
against the debt collection industry. ©

B. The Lack of Statutory Authority to Publish Consumer Complaint Data

Although two provisions of the Dodd-Frank Wall Street Reform and Consumer Protection Act
require the Bureau to report annually to Congress about the number of consumer complaints in
general, * andto report semi-annually to the President and designated congressional committees,
certain analyses of the complaints the Bureau has received and collected in its databases from
the prior year."} However, nothing in either section of the statute authorizes the Bureau to make
the consumer complaint database public. The publishing of inaccurate and unverified
information about any debt collector results in reputational harm that cannot otherwise be
reversed. It also misleads consumers, which could lead to unfounded concems about engaging
with the collections industry, despite that this engagement is ofien essential to preserve credit
options and avoid other problems that result from unPaid debt. One academic called the
complaint database a “govemment sponsored Yelp.”"

Analyzing complaint data on a broad scale and highlighting trends appears to fulfill the
Bureau’s statutory mandate; public shaming does not. As the complaint database and its utility
is revaluated going forward, we ask that the Bureau focuses on ensuring that it is being used in
way in which true concerns are collected and addressed, not as a public relations tool to punish
disfavored industries. The credit and collection industry is deeply interested in identifying true
complaints and problem actors to weed out any bad practices, but the current process and
reporting for the complaint database is not effectively doing that.

V1. More Transparency and Due Process Should be Included in CFPB
Enforcement Processes

To fulfill its statutory mission and obligations properly, the Bureau must strictly adhere to fair,
clear, and transparent enforcement processes and practices. Too ofien in the past, the Bureau's
actions have fallen short of these standards. Many who have been the subject of enforcement
actions view the experience as a one-sided imposition of the Bureau's interpretation of the law,
with firms lacking effective recourse to put forward a contrary view and, more often than not,
pressured into settling to avoid the high cost of contesting the allegations. This sense of pressure
is particularly strong for small businesses that lack the resources for dealing with an opaque,
protracted, and unresponsive process.

¥ Josh Adams, PhD, Director of Rescarch, ACA Intemational, A Review of Debi Collection Complaints Submitted to
the Consumer Financial Protection Burean's Complaint Database in 2017, ACA Intemational White Paper
(January 2018), available at hitps:/www.acainternational. fresearch-statistics/aca-wp-complaints-review-
2017 pdf.

12 US.C. 3493(bN3NC).
P 12US.C. 5496(c)4).
f Assessing the Effects of Consumer Financial Information, Before the §. Commn. O Banking, Housing, and Urban
Affairs, (April 5, 2016) (Statement of Todd Zywicki, George Mason University Foundation Professor of Law
Antonin Scalia School of Law at George Mason University, Executive Director, Law and Economics Center),
available ar, hips:fwww. bankin - govfimo/media'doc/Zvwicki®s20Testimony35204-5-16,pdf,
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An unsettling example of egregious enforcement activity was the action the CFPB took against
Weltman, Weinberg & Reis Co., LPA (“Weltman law firm™) in April 2017 after it refused to be
intimidated into a Consent Order based on liberal interpretations of the law and alleged violations
of the FDCPA. This followed a Civil Investigative Demand (CID) process initiated by the CFPB.
After a laborious and resource crippling challenge to the CFPB’s actions, the Weltman law firm
prevailed in the Northern District of Ohio when it was found that the CFPB’s lawsuit lacked
merit. Attached is Managing Shareholder Scott Weltman's testimony from last week in the
House Financial Services Committee. It outlines the irreparable damage the Bureau did to his law
firm, the loss of jobs, and the wasted time and resources that resulted from the CFPB’s past
manira to “push the envelope™ even with flimsy and unsubstantiated evidence of consumer harm.
Sadly, for smaller law firms or agencies, the ability to fight back against fishing expeditions and
meritless claims would not even be an option.

This type of past questionable activity has also led to serious concerns about the Bureau’s
practice of characterizing conduct as an unfair, deceptive, or abusive act or practice (UDAAP)
without prior notice, and then holding other businesses accountable under this retroactive
interpretation of legally required or proscribed behavior. Moreover, it remains unclear how the
Bureau defines UDAAP, with the “abusive” prong continuing to be a particularly subjective
matter for individual enforcement attorneys and examiners. Objections on faimess grounds to an
enforcement action that faults a business for conduct in the past that was legal at the time have
fallen on deaf ears. An agenda-driven rulemaking through enforcement approach causes
businesses to suffer from a lack of knowing what is expected and required of them and waste
resources that could otherwise be put towards improving consumer outcomes.

VIL.  Congressional Solutions

As the CFPB moves into a new era with its second permanent director, we are hopeful that
Congress can put partisan views aside and work together to make common-sense reforms, The
Dodd-Frank Wall Street Reform and Consumer Act is a complex and lengthy law, and it only
makes sense that there may be aspects of it that need reform as time moves on. Accordingly, we
recommend that the following legislative reforms are considered.

«  Congress should enact legislation to create a five-member, bipartisan commission at
the Bureau rather than having a single director only removable “for cause.” This
would ensure certainty and stability in financial services regulation for America’s
consumers, small businesses, and the economy. In contrast, a sole director structure at
the CFPB creates a whipsaw effect in financial services regulation, making it difficult
for financial services organizations from being able to create long term business
plans, invest in new products and services, and best serve their consumers. Having a
multi-member commission will increase transparency at the Bureau and allows for
input from multiple stakeholders. Robust debate with multiple viewpoints is more
likely to strengthen consumer choice and the ability for consumers to access credit.

Congress should also move legislation forward to change the source of funding for
the CFPB from Federal Reserve System transfers to annual appropriations, This is
appropriate because it adds checks and balances and allows consumers through their
elected officials to have a voice in the direction of the Bureau. This is particularly
important to add transparency and accountability to the single director structure,
which currently answers to no one.
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*  Congress should also consider enacting right to cure legislation for the FDCPA. A
right to cure would allow consumers to be protected by incentivizing swift correetion
of unintentional violations of the FDCPA, while limiting frivolous litigation over
highly technical mistakes.

Thank you for your leadership in holding today’s hearing and attention to these important
matters. We look forward to continuing our engagement with the Senate Banking Committee.

Sincerely,

ﬁ

Mark Neeh
Chief Executive Officer
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Attachment

ACA recommends the following proposals for consideration by the CFPB for its FDCPA
rulemaking:

* A clearly defined “date of default”;

» Defining a dispute and developing a formal dispute process;

« Standardization of information that is transferred between first and third parties;

* A clear and concise model Validation Notice;

o Clear guidance on the use of modern methods to communicate with consumers
including email messages and text messages;

* A clear and concise safe harbor for leaving voicemail messages; and

* Avoidance of a “one size fits all approach” in developing rules.

L Clearly Defined “date of default”

An acceptable definition must be applicable to all ACA members: third party debt collectors and
also those members who provide first party business process outsourcing (BPO services). The
definition must consider the various ways accounts are placed with agencies, as well as the
contractual differences that may be present with different debt types. At the same time, it is
critical that the definition is as straightforward as possible, so that FDCPA and statute of
limitations triggers can be clearly identified.

Recommendation: If not defined by a contract which formed the basis of the debt, then the
default date shall be the date the debt was placed or assigned to a third-party debt collector.

Il Defining a Dispute and Developing a Formal Dispute Process.

The FDCPA does not define the term “dispute.” The CFPB’s prior recommendation of sorting
the definition of a dispute into specific categories was problematic, especially because it included
a “generic” dispute option which would allow a dispute to be denominated without identifying a
specific reason for the claim. As a result, any rule must include a clear definition of what
constitutes a dispute so that a debt collector can: (1) easily know when the dispute process is
triggered, and (2) adequately respond to the consumer. The goal of any dispute process must be
resolution of the dispute and therefore any definition of the term must require the consumer to
fully and completely articulate the issue being raised about the account being collected.

Recommendation: The CFPB should clearly define what constitutes a dispute. We recommend a
challenge to the amount of the debt or the identity of the debtor to trigger the dispute process.
Once a valid dispute is made, then a three-step process must commence: intake, investigation and
resolution. For the intake phase, the CFPB should develop a standardized set of questions that a
consumer must respond to regardless of whether a dispute is made orally or in writing. These
questions must, at a minimum, require the consumer to identify which specific account he or she
is disputing and to provide a specific reason in support of why the balance or identity is
incomect. A consumer may answer these questions by any appropriate means, (i.e. letter,
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telephone call, email, or through a secure portal of the debt collector). However, if the consumer
does not provide the required responses, then the dispute would not be considered valid and the
debt collector would have no further obligations. For a valid dispute, during the investigation
phase, the debt collector would be required to review and obtain as much information as possible
in response to the dispute. During the resolution phase, the debt collector would relay the
information to the consumer and take appropriate action.

Il Developing a Universal Standardization of Information that is Transferred
between First and Third Parties

This proposal will require collaboration with first parties since no existing process exists.
However, for small businesses that use debt collectors, broad requirements of information
transfer may be problematic, including the challenge of costly technology requirements. Original
creditors and lenders will need to come to a consensus on the particular information that should
be transferred to a debt collector (whether in a first or third party capacity) as well as the
universal method for transmission of the information. Just as important will be what information
gets returned to the creditor.

Recommendation: The CFPB should require first parties to have the necessary information to
ensure the debt is for the right amount and is owed by the right person before transferring an
account to a third party debt collectors and/or a debt buyer if the account is sold. In addition, the
CFPB should conduct one rulemaking relating to both first-and third-party debt collection issues
simultaneously.

IV. A Clear and Concise Validation Notice

The CFPB put forth a sample Validation Notice in its Outline of Proposals for Debt Collection.
Issues that ACA addressed in regard to that sample notice included the failure to take into
account applicable state laws that govern disclosures collectors must provide, the failure to
promote electronic alternatives to the “tear of” form, and the failure of the notice to invite
consumers to state the nature of their dispute on a website or portal (or to request a mailed form).
There were also objections that the notice did not promote a way for the consumer to resolve the
debt.

Recommendation: ACA has provided the Bureau with suggestions for a validation notice.

V. Clear guidance on the use of modemn methods to communicate with
consumers

Two-way communication is the key to a resolution of debt. As a result, modern methods of
communication must be: (1) encouraged and, (2) coupled with requisite safe harbors, Newer,
altemative communication methods, not addressed in the FDCPA, are typically the way
consumers prefer (o be contacted; they are less intrusive and provide consumers with more
control.
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Recommendation: The CFPB should provide much-needed clarity around how debt collectors
can lawfully communicate with consumers using modern technology, including through email
and text message by:

o Confirming that it is permissible to email and text required notices (as long as
otherwise legally permissible).

o Clarifying that those who otherwise are complying with FDCPA requirements and
rules, qualify for an exemption from the E-Sign Act requirements for validation
notice, pursuant to 15 U.S.C. § 7004(d)(1).

o Providing that the consent to email or send text messages transfers from the
creditor to the debt collector; and

o Affirming that a notice or disclosure is presumed to be received when the
correspondence is sent, as long as there is no bounce-back.

VI The Bureau should provide a clear and concise safe harbor for leaving
voicemail messages

The Bureau should provide a clear and concise safe harbor for leaving voicemail messages. The
limited-content message would not qualify as a “communication” under the FDCPA and thus not
trigger debt collector disclosure requirements, like the mini-Miranda. Using this message,
therefore, reduces or altogether eliminates the risk of a third-party disclosure because the
message does not state that the call is regarding a debt, is from a debt collector, or is an atiempt
to collect a debt.

Recommendation: ACA suggests the following limited content message: “This is John Smith
calling for David Jones. David, please contact me at 1-800-555-1212".

VI When considering rules, the Bureau must avoid a “one size fits all
approach”

The CFPB must recognize the fact that a “one size fits all” regulatory approach does not address
the diversity of businesses that use third party debt collectors, or the types of debts collected. The
concept of a “default date” is not the same for a medical debt as it is for a credit card or an auto
loans. Information for debt types varies, especially when it comes to verifying the debt. Finally,
requirements for model validation notices must reflect the fact that different debt types have
different fees associated with them and that the accrual of interest, if any, can vary.

Recommendation: For any proposed rule, the CFPB must take into consideration the various
debt types and provide alternative methods of compliance, whether by using an altemative
disclosure or process, in order to achieve the intent and purpose of the rule.
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LETTER SUBMITTED BY THE CREDIT UNION NATIONAL ASSOCIATION

®) (Credit Union Jim Nussle Hitismise
N atl on al President & CEQ Wothinglon, DC 200033799
. T
Prona: 202-503-6745

cuNA Association Rocamemi
March 11,2019
The Honorable Mike Crapo The Honorable Sherrod Brown
Chairwoman Ranking Member
Committee on Banking, Housing Committee on Banking, Housing,
and Urban Affairs and Urban Affairs
United States Senate United States Senate
Waghington, DC 20515 Washington, DC 20515

Dear Chairman Crapo and Ranking Member Brown:

On behalf of America’s credit unions, I am writing regarding Consumer Financial Protection Burcau (CFPB)
Director Kathy Kraninger's testimony during the hearing on “The Consumer Financial Protection Bureau’s Semi-
Annual Report to Congress.” The Credit Union National Association (CUNA) represents America’s Credit
Unions and their 115 million members.

General Comments

Credit unions are the original consumer financial protectors, Because of their not-for-profit, member-owned
cooperative structure, credit unions are not subject to the same revenue-driven motives that are characteristic of
for-profit financial services providers. Instead, credit unions” member-centric focus means they approach their
members differently than other market participants approach their customers.

In fact, rather than outright rejecting the creation of the CFPB, credit unions acknowledged that consumers
needed protection from the Wall Street banks and other bad actors when Congress was actively developing
legislation that would ultimately become the Dodd-Frank Wall Street Reform and Consumer Financial Protection
Act (Dodd-Frank Act). Unfortunately, the CFPB, in its first several vears of existence, repeatedly missed
opportunities to leverage credit unions” mission and history to the benefit of consumers, and instead finalized
regulations that harmed credit unions and their members, The impact of these regulations, such as the remittance
rule and others, has driven many credit unions 10 leave markets or reduce their product offerings. In addition,
one-size-fits-all regulation directly hits credit union member-owners in the pocket book, costing them $6.1 billion
in 2016 alone based on a CUNA survey conducted in 2017." ",

Consumers lose when one-size-fits-all rules foree credit unions to pull back safe and affordable options from the
market, pushing consumers into the arms of entities engaged in the very activity the rules were designed to
curtail. Credit unions and their members should not pay for the sins of bad actors.

Page_Executive_Summary_Web.pdf,

cuna.org
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Under Director Kraninger’s leadership, the CFPB has an opportunity once again to examine and, where
necessary, modify its approach to regulation in a manner that ensures the Bureau is fulfilling its consumer
protection mission without impeding the availability of safe and affordable financial products and services.

CUNA Supports a CFPB Commission, Rather than a Single Director Structure

While there are many measures the Bureau must take to improve the regulatory landscape, Congress also has a
responsibility to ensure the CFPB is an effective agent of consumer protection. The current structure—with a
single, powerful director—gives too much authority to one person and does not provide enough oversight and
accountability. Congress should enact legislation that changes the leadership structure to a multimember,
bipartisan commission.

Over the years, significant questions and concerns regarding the Bureau’s expansive power and the actions taken
by both Directors have been raised by Members of Congress and other stakeholders. A multi-member
commission, as envisioned by the original proponents of the Bureau, would enhance consumer protection by
ensuring diverse perspectives are considered prior to finalizing rules, and would prevent disruptions caused by
leadership changes. Credit union members and other consumers benefit from policymaking that includes more
voiees, This structure is consistent with the traditions of our democracy and would provide certainty that is
essential for consumers and the financial services industry, regardless of which political party controls the White
House.

Perhaps the best evidence of the virtues of'a CFPB commission is the fact that leaders of both parties have
supported a multi-member commission only to back off that support when it was politically convenient to do so.
This political approach is a disservice to the consumers the Bureau is entrusted to protect.

Credit Union Recommendations for the CFPB’s Rulemaking Agenda

America’s credit unions value the CFPB's mission, "to make consumer financial markets work for consumers,
responsible providers, and the economy as a whole," Unfortunately, credit unions” ability to provide their
members with high-quality and consumer-friendly financial products and services has been impeded by several
rules promulgated under past leadership. As mentioned above, the CFPB's overly broad approach to rulemaking
resulted in burd regulatory requi being imposed on credit unions based on the iresponsible
practices of other industry stakeholders.

Outlined below are high-level priorities and recommendations credit unions have provided to the CFPB regarding
its rulemaking approach and several specific rules:

Regulating America’s Credit Unions

CUNA has strongly urged the Bureau to closely monitor the impact its rules have had on credit unions and their
members and to appropriately tailor regulations to reduce burden or exempt credit unions entirely, as
appropriate. The Bureau's rulemakings and supervisory efforts should be focused on Wall Street banks and the
unregulated and under-regulated sectors of the financial services industry. If the Bureau spent fewer resources on
regulating and supervising credit unions, then it could spend more time focusing on entities actively engaged in
predatory practices that exploit consumers.

Credit unions, as a byproduct of their structure, history, and mission, are unlike any actor in the financial services
space, and are best positioned to succeed when supervised and examined by a regul pecially familiar with
their unique characteristics. For that reason, the Bureau should work more closely with the National Credit Union
Administration (NCUA) in the rulemaking process and use its statutory authority to transfer consumer protection

regulation supervision of the largest credit unions to NCUA,

cuna.org
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Stattory Exemption Authority

In the wake of the financial crisis, Congress contemplated the need for exemptions to certain rules and crafied the
Dodd-Frank Act to authorize the Bureau to tailor its rules so those acting responsibly in the financial services
marketplace are not inadvertently impacted. Congress provided this authority expressly in Section 1022 of the
Dodd-Frank Act.

The Bureaw, by rule, may conditionally or unconditionally exempt any class of covered persons, service
providers or consumer financial products or services from any provision of this title, or from any rule isswed
wnder this title . ... (Emphasis added)’

The statutory language is unambiguous and grants the CFPB the authority to exempt any class of covered entities
from its rules.

CUNA has urged the Bureau to use this authority to protect credit union members from the problems associated
with creating one-size-fits-all rules that are inappropriate for the different not-for-profit structure of credit
unions. Credit unions and credit union service organizations (CUSOs) should receive appropriate exemptions from
the Bureau's regulatory requirements. Furthermore, it is critically important for the Bureau to understand that credit
unions arc not asking to be exempt from all its rules; instead, the Burcau should consider how credit unions are
vastly different from other financial service providers and tailor regulatory requirements accordingly.

Debr Collection

As not-for-profit financial cooperatives, credit unions treat their members-owners with respect throughout the debt
collection process and they comply with relevant consumer protection regulations for first-party debt collectors, As
a result, consumer complaints regarding credit unions and their debt collection practices are very low compared to
other lenders.

For a variety of reasons, credit unions and other lenders may engage third party companies to assist in debt
collection efforts. As the Bureau develops a rulemaking related to debt collection, CUNA has respectfully requested
the focus remain strictly on the practices of third-party debt collectors. The Bureau’s rulemaking in this area should
be reasonable and tailored to mitigate any potential indirect impacts on credit unions and other lenders.

Short-term Small Dollar Lending

Credit unions often provide the safest and most affordable loan options for consumers in need of emergency
credit. The Bureau’s rules governing short-term, small dollar lending should be meaningfully tailored to address
predatory practices in the small dollar, short-term lending space. However, any rule addressing predatory lending
practices should not inhibit credit unions from offering reasonable small dollar loan products to members in
need. CUNA has asked the Bureau to revise its current small dollar lending rule to allow more credit unions to
enter the short-term, small dollar lending space. We have asked for revisions to include an express, broader
exemption for credit union loan products. In addition, we urge the Bureau to collaborate with the NCUA as it
develops additional small dollar loan programs to coincide with the Payday Alternative Loan (PAL) program, which
currently benefits from a partial carve-out from the Bureau's rule.

Remittances
While CUNA is supportive of appropriate safeguards for consumers initiating remittance transfers, including clear

and understandable disclosures, we have also recommended the CFPB propose and finalize substantive
amendments to the Remittance Rule to balance necessary consumer protections with a more tailored regulation that

P12US.C. § 3512(b)3)a).
cuna.org
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allows consumers access to desired products and services. In this instance, CUNA has recommended the Bureau
make at least two key revisions to the current rule:

1. Raise the safe harbor threshold from 100 to 1,000 remittance transfers in both the prior and the current
calendar years;
2 Eliminate or allow a consumer to opt out of the 30-minute cancellation requirement.

In addition, Congress can act to provide certainty to credit unions offering remittance services by making permanent
the Dodd-Frank Act’s temporary fee estimates safe harbor, which is set to expire in July 2020, The safe harbor
allows credit unions to provide members with estimated fees and exchange rates instead of exact amounts under
specific conditions. If the safe harbor expires, then the cost of compliance for offering remittance services will
substantially increase and consumers will ultimately have fewer options in the market.

Historically, remittances are a significant and, depending on a credit union's field-of-membership, popular service
offered to members. The current remittance rule has made it more difficult for the consumers to obtain this service
from their local eredit union.

Home Morigage Disclosure Act (HMDA)

The Bureau has acknowledged that credit unions maintained sound credit practices through the economic crisis and
did not engage in the practices that led to the crash of the housing market. Nevertheless, the HMDA rule has
disproportionately burdened credit unions, due to their finite resources, despite no evidence of past wrongful
conduct. This makes little sense especially given that credit unions lend within their fields of membership which
may skew their HMDA data.

Although recent developments provided some HMDA relief to small institutions, including the increase to the
reporting thresholds and the S. 2155 partial exemption, CUNA has urged the CFPB to consider additional
amendments to the 2015 HMDA final rule that would provide meaningful exemptions to credit unions, including:

*  Allow reporting for Home Equity Lines of Credit (HELOCs) to once again be voluntary. HELOC reporting
had always been voluntary under prior rules as these loans are distinct from first lien mortgages.

*  Reduce the data set for all credit unions to data points specifically enumerated in the Dodd-Frank Act. The
statutorily enumerated data points are sufficient for the purpose of identifving discriminatory practices and
implementing the purpose of HMDA.

o Increase the mortgage thresholds to exempt as many credit unions as possible from HMDA reporting,
particularly considering the fact credit unions may only lend within their fields of membership.

Unfair, Deceptive, or Abusive Acts or Practices (UDAAP)

In the past, the Bureau engaged in the practice of “regulation by enforcement,” especially regarding its UDAAP
authority. Instead of proposing clear regulations pursuant to an appropriate Administrative Procedure Act (APA)
process, the Bureau would use its enforcement authority against financial institutions and expect the subsequent
consent order to serve as a means for others to determine what acts and practices it interprets to be in violation of
the law. Under the leadership of Acting Director Mulvaney, this controversial practice ended as the Bureau
announced an intent to consider a potential UDAAP rulemaking soon. CUNA supports this rulemaking effort and
has urged the CFPB to clarify its overly-subjective approach to UDAAP through a rule or other method.

cuna.org
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CUNA has recommended the Bureau consider the following actions:

1. Solicit feedback on whether to eliminate or clarify the overly-subjective “abusive™ prong of UDAAP. It

should also seek feedback on whether other aspects of its UDAAP authority should be changed.

2. Clarify that previous enforcement actions or consent orders that conflict with statutory or judicial precedent
create no new expectations for compliance. This would provide more transparency and due process to credit
unions and consumers.

. Clarify and reaffirm the Bureau’s narrow authority under the Dodd-Frank Act in regulating the business of
insurance—particularly as it applies to credit unions and banks selling insurance—and that UDAAP is not
a backdoor to regulate insurance activities.

w

Ability-to-Repay/Qualified Morigage

The Bureau completed and issued an assessment report on the impact of the 2013 Ability-to-Repay and Qualified
Mortgage Rule (ATR/QM rule). Based on the report’s data, CUNA is supportive of the CFPB engaging in an
initiative to determine how and to what extent the rule could be modified to improve upon the initial rule’s effects.
Credit unions look forward to providing substantive feedback on necessary modifications 1o the ATR/QM rule in
the wake of the report, including on the appropriateness of the 43% debt to income ratio, defining “residual income,”
the future of the QM GSE “patch,” and possible amendments to Appendix Q.

As the Bureau considers potential revisions to the rule, CUNA has urged the Bureau to engage in a meaningful and
prolonged feedback process to ensure amendments do not create new overly burdensome requirements on credit
unions.

Swiall Business Data Collection

The Dodd-Frank Act amended the Equal Credit Opportunity Act (ECOA) to require financial institutions to
compile, maintain, and submit to the Bureau certain data on credit applications by women-owned, minority-owned,
and small businesses.

Credit unions™ unique and distinct memberships, a consequence of legally-restricted fields of membership, would
not correspond with the Bureau’s plans for data collection and would likely result in data that does not portray a
complete or accurate picture of credit union lending, CUNA has recommended any rule issued under this authority
expressly exclude credit unions from reporting requirements. The regulatory burden likely to be associated with
this rule, particularly for smaller credit unions, could harm the ability of small business owners to obtain needed
credit from their credit union.

Conclusion

We look forward to continuing to collaborate with Congress and the CFPB to improve upon the past work of the
Bureau, while strongly supporting a continued focus on reigning in bad actors in the financial services
marketplace. On behalf of America’s credit unions and their 115 million members, thank you for holding this
important hearing.

Sincerely,

cuna.org
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“Putling Consumers First? A Semi-Annual Review of the Consumer Financial Prolection Bureau®

Chainvoman Waters, Ranking Member McHenry, and Members of the Committee, thank you for inviting me today. My name
Scott Weltman. | am the Managing Sharehaider of Weltman, Weinberg & Reis Co., LPA, a creditors' rights law fim
headquartered in Cleveland, Ohio that has been in business since 1930. | am grateful for the opportunity to share our firm's
experience with the Consumer Financial Protection Bureau (CFPE).

Our case with (he CFPB was the epitome of an effort to legislate through misguided enforcement instead of by rulemaking.
We encountered overzealous enforcement attomeys with the power of the U.S. Govemment behind them. Qur nearly four
year ordeal included an extensive Ciil Investigative Demand ('CID") process - with which we fully cooperated, albeit at great
expense - followed by a lawsuit that we won. Our law firm incurred nearly $2 million dollars in atiomey’s fees. And, as a direct
result of being sued, numerous clients of the firm fired us, and over 100 employees (out of a total of 850) lost their jobs.

Our story with the CFPB, however, began before the Bureau was formed. In 2009, our law firm was hired by Chio Atlorney
General Richard Cordray as Special Counsel, which meant that our law fimm was direclly responsible for collecting the State
of Ohio's debts. Mr. Cordray nct only significantly vetted our firm and condoned exactly how we did business, he also
required that our leffers be written precisely to his specifications. And after observing firsthand how we did business, he hired
us a second time. My written testimony includes the Certificates verifying those appointments.

Once he became Director of the CFPB, however, Mr. Cordray then approved a lawsuit against us claiming that virtually
identical letters violated the law. And he authorized a press release accusing us of this legal behavior, which was
subsequently reprinted by every major national, local and industry news agency. This makes Mr. Cordray’s deposition
testimony in our case all the more troubling, since he: admits, “You know, | don't know what the state of the law was then. I'm
not sure what the state of the law is now.” He was a former State Attomey General, the Director of the CFPB, and had no clue
what the law was or is? | have included the full transcript of his deposition in my writien testimeny, for those of you who would
like to review it. | have also submitied, and encourage you to read, the final Opinion in our lawsuit from Judge Denald Nugent
(who, | would like to point out, was a Democratic Presidential appointee). The Judge specifically wrote that, ‘Despite requiring
similar indications and disclosures of attomey involvement in the debt collection letters used on behalf of the State of Ohio,
Richard Cordray, when he became head of the CFPB, authorized this lawsuit against Weliman....”

weltman.com
 Bankropicy » Commercial Collections - Comsumer Collections - Real EstateDefaslt - Litigation & Defense
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The singularly most offensive part of the lawsuit against our firm was the aggressiveness with which we were pursued by the
CFPB despite the complete absence of any consumer harm. The CFPB continually insisted that our firm provide consumer
redress, but never once identified a single consumer harmed by any of our alleged llegal conduct. And in the Opinion, the
Judge stated that the CFPB, “offered no evidence to show that any consumer was harmed....”

Qur firm provided the CFPB with over 1 million call recordings for its review. How many did it play at trial? None. It claimed
that our phone calls violated the law, but it dismissed that portion of the lawsuit - half of its original claims - on the first day of
trial. It never had any evidence. In my writlen testimony, | have provided a lefter from the CFPB enforcement attomeys
threatening o pursue us for more than $95 million dollars in “il-gotien gains™ and over $13 million dollars in civil monetary
penaliies. This claim of Tll-gotten gains,” called disgorgement, was also dismissed by the CFPB on the first day of trial. Again,
it never had any evidence.

| implore the Committes to question the CFPB's goals when it made its allegations against us in a very public lawsuit and
press release; allegations with no facts befind them, which damaged our fim's reputation and, uimately, which cost 100 of
our employees their jobs. Additionally, | hope the Committee will investigate just how much money was spent by the CFPB to
pursue our firm's case; more than a year's worth of time and travel. The expenses also included the hiring of an expert, a
marketing professor from Georgetown whose “discounted” rate was $750 dollars per hour, and whose testimony the Judge
deemed not credible.

And when the case was over, and our firm had won; when the CFPB decided not fo appeal and was ordered to pay our fim
about $10,000 in out-of-pocket costs, what happened? The CFPB asked if we would take a credit card for the $10,000.

Before | wrap up, | would be remiss if | did not touch on rulemaking. When the CFPB was established in 2011, its power to
make rules in the debt collection area wes welcomed. To this day, however - 7 ¥2 years after its formation - how many rules
has it published? None. If it made rules, then it would lose its ability to requlate through enforcement.

On January 23, 2018, former Interim Director Mulvaney sent an email to every employee of the CFPB which stated, It is not
appropriate for any govemment entity to ‘push the envelope’ when it comes info confiict with our citizens. The damage that
we can do lo people could finger for years and cost them their jobs, their savings, and their homes. If the CFPB loses a court
case because we ‘pushed too hard, we simply move on to the next matter. But where do those that we have charged go to
get their time, their money, or their good names back? If a company closes its doors under the weight of a multi-year Givil
Investigative Demand, you and | will still have jobs at GFPB. But what about the workers who are laid off as a result? Where
do they gothe next moming?”

| can tell you this. For our firm and for our employees who lost their jobs, those are empty words.

Thank you very much.
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OHIO ATTORNEY GENERAL

This certifies that
Alan H. Weinberg

Has been appointed as
Special Counsel

I take great pleasure in appointing you Special Counsel to the Attorney General of Ohio to
provide legal services to the State as assigned by me and on my behalf through June 30, 2010.

This appointment reflects my highest confidence in your legal expertise, integrity, and ability.
Therefore, I have affixed my name and the Seal of the Attorney General.

W SWe] C‘em’zw?

Date

WWROZ2 000283

5i4t



100-0

61€000” ZOYMM

roo-a

LI9IHX3 TVIHL
S.LNVAN3330

&

RICHARD CORDRAY

OHIO ATTORNEY GENERAL
This cerdfies that

Alan H. Weinberg
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Special Counsel

I take greart pleasure in appointing you Special Counsel to the Attorney General of Ohio to
provide legal services to the State as assigned by me and on my behalf through June 30, 2011.

This appointment reflects my highest confidence in your legal expertise, integrity, and abilicy.

Therefore, I have affixed my name and the Seal of the Auorney General.

July 1, 2010
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CONSUMER FINANCIAL Civil Action No.
PROTECTION BUREAU,

Pt COMPLAINT

V.

Weltman, Weinberg & Reis Co.,
P.A.

]

Defendant.
Electronically Filed

COMPLAINT

Plaintiff, the Consumer Financial Protection Bureau (“Bureau”), alleges the

following against Weltman, Weinberg & Reis Co., L.P.A. (“Weltman”).
INTRODU N

1. The Bureau brings this action under Sections 807(3), 807(10), and
814(b)(6) of the Fair Debt Collection Practices Act (“FDCPA”), 15 U.S.C. §8 1692¢(3),
(10), and 1692I(b)(6); and Sections 1031(a), 1036(a)(1), 1054, and 1055 of the Consumer
Financial Protection Act of 2010 (“CFPA”), 12 U.S.C. §§ 5531(a), 5536(a)(1), 5564, and
5565.

2. The Defendant engages in unlawful collection activities by
misrepresenting the level of attorney involvement in demand letters and calls to

Consumers.
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CTIH AUTHO

3. This Court has subject-matter jurisdiction over this action because it is
“brought under Federal consumer financial law,” 12 U.S.C. § 5565()(1), presents a
federal question, 28 U.S.C. § 1331, and is brought by an agency of the United States, 28
U.S.C. §1345.

4. Venueis proper in this District because the Defendant does business here
and a substantial part of events or omissions giving rise to the claims occurred here. 12
U.S.C. §5564(f); 28 US.C. § 1391(b).

PARTIES

5. The Bureau is an independent agency of the United States that is
authorized to take enforcement action to address violations of Federal consumer
financial law, 12 US.C. §§ 5511(c)(4), 5512(a), 5563, 5564, including the Fair Debt
Collection Practices Act ("FDCPA"), 15 U.S.C. § 1692 ef seq., and the CFPA, 12 US.C.
§8 5531, 5536(2)(1).

6.  Respondent Weltman, Weinberg & Reis Co., L.P.A. (“Weltman” or “the
Firm”) is a law firm, organized under the laws of Ohio that has offices in this district.

7. Weltman regularly collects or attempts to collect, directly or indirectly,
consumer debts, including debts from credit cards, installment loan contracts, mortgage
loan deficiencies, and student loans, Weltman collects such debts on behalf of original
creditors and debt buyers who purchase portfolios of defaulted consumer debt.

8. Weltman is therefore a “debt collector” under the FDCPA, 15 US.C.

§ 1692a(6), and it is a “covered person” under the CFPA, 12 U.S.C. § 5481(5), (6),
(15)(A)(@), (15)(A)(x), because it collected debt related to credit extended to consumers.
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ST, ENTOF F.

9.  Since at least July 21, 2011, the Firm has regularly collected or attempted
to collect debts on behalf of original creditors and debt buyers.

10.  These alleged debts included the following types of debt: credit card;
installment loan contract; mortgage loan deficiency; and student loan.

1. Thealleged debts have been incurred by consumers primarily for personal,
family, or household purposes.

12.  When Weltman acquires the rights to collect on a new debt portfolio, the
Firm’s representatives (which may or may not include an attorney) discuss the
portfolio’s attributes with the creditor, including prior collection efforts and the age of
the debts in the portfolio.

13.  As part of the initial intake process, Weltman attorneys may review a
sample of individual accounts within a portfolio of debts from the creditor for whom
Weltman is collecting the debt. But non-attorneys may perform this review.

14.  Aspart of its debt collection efforts, Weltman sends letters to consumers
requesting payment (“demand letters”).

15.  Ifaconsumer does not respond to an initial demand letter, then Weltman
frequently sends a follow-up demand letter reiterating its request for payment or
offering to settle the debt for a reduced amount,

16.  The vast majority of the time, Weltman generates these demand letters
through an automated process. Specifically, consumer account information provided by
Weltman'’s clients is populated into a form letter template and printed by a third-party

vendor.
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17.  Weltman’s demand letters are printed on the Firm’s letterhead, which
states “WELTMAN, WEINBERG & REIS Co., LPA” at the top of the first page, and
directly underneath the Firm’s name, “ATTORNEYS AT LAW.” In almost all versions of
this template, the name of the Firm and the phrase “ATTORNEYS AT LAW” are in bold
type.

18.  “Weltman, Weinberg & Reis Co., L.P.A." appears in type-face in the
signature line of nearly all of Weltman's demand letter templates.

19.  Weltman’s form letters typically include a detachable payment remission
slip indicating that payments should be sent to Weltman, Weinberg & Reis Co., L.P.A.,
and provide a mailing address.

20.  Since at least July 21, 2011, some of Weltman's form letters have included
the following language: “Failure to resolve this matter may result in continued collection
efforts against you or possible legal action by the current creditor to reduce this claim to
judgment.”

21, Since at least July 21, 2011, Weltman's form letters have also sometimes
included the following language: “This law firm is a debt collector attempting to collect
this debt for our client and any information obtained will be used for that purpose.”

22, Since at least July 21, 2011, at times some form letters stated: “Please be
advised that this law firm has been retained to collect the outstanding balance due and
owing on this account.”

23.  When Weltman sends demand letters, Weltman attorneys generally have
not reviewed a corresponding consumer’s individual account file to reach a professional
judgment that sending the letter is appropriate because, for example, the information in

the letter is accurate and the debt is due and owing,

4
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24.  Inmost cases, Weltman attorneys do not review any individual account
information or any other aspects of a consumer’s file before Weltman sends a demand
letter.

25.  None of the subject demand letters include any disclaimer notifying
consumers that an attorney has not reviewed the consumer’s file or formed an
independent professional judgment about the subject debt.

26.  Weltman's demand letters misrepresent that attorneys at the firm have
reviewed the consumer’s file and determined that the consumer owes the amount
demanded, when in fact no such review has occurred.

27.  Rather, at the time a consumer receives a demand letter, Weltman is
acting as a collection agency.

28.  Weltman has sent millions of demand letters to consumers since July 21,
2011. Consumers have paid millions of dollars after Weltman sent a given demand letter
but before Weltman filed any related collection lawsuit.

29.  In addition to sending demand letters, Weltman also attempts to collect
debts through outbound telephone calls to consumers.

30.  These calls are generally handled by non-attorney collectors who are part
of Weltman’s “Pre-Legal” Department.

31, Inaddition, consumers sometimes call Weltman after receiving a demand
letter from Weltman, and are routed to these collectors. During these inbound calls, the
collectors similarly request payment on the consumer’s alleged debt.

32.  From at least July 21, 2011 through as late as July 2013, it was Weltman's
practice and policy to identify Weltman as a law firm during these collection calls. Some

training materials and collection seripts instructed Weltman collectors to tell

5
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consumers: “This law firm is a debt collector attempting to collect this debt for our client
and any information will be used for that purpose.”

33.  Evenafter July 2013, at times collectors continued to refer to Weltman as
alaw firm during calls with consumers. Sample statements made to consumers by
collection agents that referred to Weltman's law firm status included that Weltman was
the “largest collection law firm in the United States,” an account was forwarded to “the
collections branch of our law firm,” and that the account has been “placed here with our
law firm.”

34.  When such calls occurred, however, Weltman attorneys generally had not
reviewed a corresponding consumer’s individual account file to reach a professional
judgment regarding whether the consumer owed the debt.

35.  Consumers were typically not cautioned that an attorney had not reviewed
their account information or formed an independent professional judgment about the
subject debt.

36.  Weltman's statements to consumers during collection calls implied that
attorneys at the firm reviewed the consumer’s file and determined that the consumer
owed the amount demanded, when in fact no such review had occurred.

VIOLATION:
Countl
(FDCPA) - Letters
97.  The allegations in paragraphs 1-28 are incorporated by reference.
38.  Asdescribed above, Weltman's demand letters were sent on its law firm

letterhead, which prominently features the name of the firm and the phrase
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“ATTORNEYS AT LAW” at the top. The law firm was also the signatory of the letters.
Furthermore, many demand letters have explicitly referred to Weltman as a “law firm.”

39.  The Firm thus misrepresented that the letters were from attorneys and
that attorneys were meaningfully involved, when in most cases the attorneys were not
meaningfully involved in preparing and sending the letters.

40.  This practice was material because it had the potential to influence
consumers to pay an alleged debt when they would not have otherwise.

41, The Firm's acts and practices constituted violations of sections 807(3) and
807(10) of the FDCPA, 15 U.S.C. § 1692¢(3), (10).

Count I
FPA -

42.  The allegations in paragraphs 1-28 are incorporated by reference.

43.  Defendant’s FDCPA violations, as described in Count I, constitute
violations of section 1036(a)(1)(A) of the CFPA, 12 U.S.C. § 5536(2)(1)(A).

Count ITT
CFPA tion) - Letters

44.  The allegations in paragraphs 1-28 are incorporated by reference.

45.  As described above, the demand letters sent to consumers by Weltman
before a suit was filed represented, directly or indirectly, expressly or by implication,
that attorneys were meaningfully involved in preparing and deciding to send the
demand letters.

46.  In fact, this was misleading to a reasonable consumer because demand
letters sent by Weltman were prepared and sent without meaningful attorney

involvement.
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47.  This practice was material because it had the potential to influence
consumers to pay an alleged debt when they would have not otherwise.

48.  The Firm's representations as set forth in paragraphs 17-22 therefore
constituted deceptive acts and practices, in violation of sections 1031(a) and
1036(a)(1)(B) of the CFPA, 12 U.8.C. §§ 5531(a)(1), 5536(a)(1)(B).

Count IV
FDCPA - Telephone Communications

49.  Theallegations in paragraphs 1-13 and 29-36 are incorporated by
reference.

50.  Weltman routinely placed phone calls to consumers in an attempt to
collect alleged debts from them, and also responded to phone inquiries from consumers
regarding its debt collection efforts.

51 Weltman's collection agents frequently referred to Weltman asa law firm
during these calls. But in most instances, attorneys had not actually reviewed the
consumer’s file and formed an independent professional judgment that making the
collection call was warranted or about whether the consumer owed the amount
requested.

52.  The Firm thus misrepresented by implication that attorneys were
meaningfully involved in the assessment of an alleged debt’s validity before a collection
call took place.

53 The Firm’s acts and practices constituted violations of sections 807(3) and

807(10) of the FDCPA, 15 U.S.C. § 1692¢(3), (10).
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CountV
CFPA - Telephone Communications

54.  Theallegations in paragraphs 1-13 and 29-36 are incorporated by
reference.

55.  Defendant’s FDCPA violations, as described in Count IV, constitute
violations of section 1036(a)(1)(A) of the CFPA, 12 U.S.C. § 5536(2)(1)(4).

unt VI
CFPA (Deception) — Telephone Communications

56.  The allegations in paragraphs 1-13 and 29-36 are incorporated by
reference.

57.  Byreferring to Weltman as a “law firm” during collection calls,
Weltman collection agents implied that attorneys had formed an independent
professional judgment that making the collection call was warranted or that the
individual consumer owed the alleged debt.

58.  This was misleading to a reasonable consumer because Weltman attorneys
generally had not evaluated individual accounts at the time of the collection calls.

59.  This practice was material because it had the potential to influence
consumers to pay an alleged debt when they would have not otherwise.

60.  The Firm's representations as set forth in paragraphs 29-36 constituted
deceptive acts and practices, in violation of sections 1031(a) and 1036(a)(1)(B) of the
CFPA, 12 US.C. §§ 5531(a), 5536(a)(1)(B).

PRAYER FOR RELIEF
Wherefore, as permitted by 12 U.S.C. § 5565 et seq., the Bureau requests an Order

granting:



156

Case: 1:17-cv-00817-DCN Doc #: 1 Filed: 04/17/17 10 of 10. PagelD #: 10

A. an injunction that permanently prohibits Weltman from committing future
violations of the FDCPA and CFPA;

B. restitution against Weltman to compensate consumers harmed by Weltman's
unlawful practices;

C. disgorgement of ill-gotten revenue against Weltman, in an amount to be
determined at trial;

D. civil money penalties against Weltman;

E. recovery of costs in connection with prosecuting the instant action; and

F. any other legal or equitable relief deemed just and proper.

Dated: April 17, 2017
Respectfully submitted,

Attorneys for Plaintiff
Consumer Financial Protection Bureau

ANTHONY ALEXIS
Enforcement Director

DEBORAH MORRIS
Deputy Enforcement Director

MICHAEL G. SALEMI
Assistant Litigation Deputy

[s/ Sarah Preis

Sarah Preis

1700 G Street NW

Washington, DC 20552

Phone: (202) 435-9318

Facsimile: (202) 435-7722

Email: sarah.preis@cfpb.gov
Rebeccah Watson

Phone: (202) 435-7895

Email: rebeceah.watson@cfpb.gov

Enforcement Counsel
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CFPB Files Suit Against Law Firm for
Misrepresenting Attorney Involvement
in Collection of Millions of Debts

CFPB Alleges Weltman, Weinberg & Reis Deceived
Consumers with Misleading Calls and Letters

APR 17,2017

WASHINGTON, D.C. - Today, the Consumer Financial Protection Bureau (CFPB)
filed a lawsuit in a federal district court against the debt collection law firm Weltman,
Weinberg& Reis for falsely representing in millions of collection letters sent to
consumers that attorneys were involved in collecting the debt. The law firm made
statements on collection calls and sent collection letters creating the false
impression that attorneys had meaningfully reviewed the consumer’s file, when no
such review has occurred. The CFPB is seeking to stop the unlawful practices and
recoup compensation for consumers who have been harmed.

"Debt collectors who misrepresent that a lawyer was involved in reviewing a
consumer’s account are implying a level of authority and professional judgement
that is just not true," said CFPB Director Richard Cordray. "Weltman, Weinberg &
Reis masked millions of debt collection letters and phone calls with the professional
standards associated with attorneys when attorneys were, in fact, not involved. Such
illegal behavior will not be allowed in the debt collection market."

Weltman, Weinberg & Reis, based in Cleveland, Ohio, regularly collects debt
related to credit cards, installment loan contracts, mortgage loans, and student
loans. It collects on debts nationwide but only files collection lawsuits in seven
states: lllinois, Indiana, Kentucky, Michigan, New Jersey, Ohio, and Pennsylvania.

The CFPB alleges that the firm engaged in illegal debt collection practices. In form
demand letters and during collection calls to consumers, the firm implied that
lawyers had reviewed the veracity of a consumer’s debt. But typically, no attorney

https:/fwww.consumerfinance.gov/about-us/newsroom/cfpb-files-suit-against-law-firm-misr... 3/1/2019



158

CFPB Files Suit Against Law Firm for Misrepresenting Attorney Involvement in Collecti... Page 2 of4

had reviewed any aspect of a consumer’s individual debt or accounts. No attorney
had assessed any consumer-specific information. And no attorney had made any
individual determination that the consumer owed the debt, that a specific letter
should be sent to the consumer, that a consumer should receive a call, or that the
account was a candidate for litigation.

The CFPB alleges that the company is violating the Fair Debt Collection Practices
Act and the Dodd-Frank Wall Street Reform and Consumer Protection Act. Since at
least July 21, 2011, the law firm has sent millions of demand letters to consumers.
Specifically, the CFPB alleges that the law firm:

= Sent collection letters falsely implying they were from a lawyer: Weltman,
Weinberg & Reis sent letters on formal law firm letterhead with the phrase
"Attorneys at Law” at the top of the letter and stated the law firm’s name in the
signature line. The letters also included a payment coupon indicating that
payment should be sent to the firm. Some demand letters referred to possible
"legal action” against consumers who did not make payments. Despite these
representations, the vast majority of the time, no attorneys had reviewed
consumer accounts or made any determination that the consumer owed the
debt, that a specific letter should be sent to the consumer, or that the account
was a candidate for litigation before these letters were sent.

Called consumers and falsely implied a lawyer was involved: Weltman, Weinberg
& Reis's debt collectors told consumers during collection calls that they were
calling from a law firm. Specifically, sometimes they told consumers that it was the
"largest collection law firm in the United States,” or that the debt had been placed
with “the collections branch of our law firm.” This implied that attorneys
participated in the decision to make collection calls, but no attorney had
reviewed consumer accounts before debt collectors called consumers.

The Bureau is seeking to stop the alleged unlawful practices of Weltman, Weinberg
& Reis. The Bureau has also requested that the courtimpose penalties on the
company for its conduct and require that compensation be paid to consumers who
have been harmed.

The Bureau's complaint is not a finding or ruling that the defendant has actually
violated the law.

The full text of the complaint can be found at:
http://files.consumerfinance.gov/f/documents/201704_cfpb_Weltman-Weinberg-
Reis_Complaint.pdf @

i
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The Consumer Financial Protection Bureau is a 21st century agency that helps
consumer finance markets work by making rules more effective, by consistently and

fairly enforcing those rules, and by empowering consumers to take more control
over their economic lives. For more information, visit consumerfinance.gov.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Consumer Financial
Protection Bureau,

Plaintiff,
vs. Case No. 1:17-cv-817

Weltman, Weinberg &
Reis Co., L.P.A.,

Defendant.

Taken at Jones Day
325 John H. McConnell Boulevard, Ste. 600
Columbus, OH 43215
December 19, 2017, B:59 a.m.

Spectrum Reporting LLC
333 Stewart Avenue, Columbus, Chio 43206
614-444-1000 or 800-635-9071
www, spectrumreporting. com
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APPEARANCES

ON BEHALF OF PLAINTIFF:

Consumer Financial Protection Bureau
1700 G Street NW
Washington, DC 20552
By Thomas McCray-Worrall, Esq.
Michael G. Salemi, Esg.
Steven Bressler, Esq.

ON BEHALF OF DEFENDANT:

Jones Day

901 Lakeside Avenue

Cleveland, OH 44114

By James R. Wooley, Esq.
Ryan A. Doringo, Esgq.

OM BEHALF OF THE WITNESS:
Crabbe, Brown & James, LLP
500 South Front Street, Ste. 1200
Columbus, OH 43215
By Andy Douglas, Esq.
ALSO PRESENT:

Scott Weltman, Esq.
Sue Douglas, Paralegal

Realtime - Videoconferencing - Trial Presentation - Video

Spectrum Reporting LLC | 614-444-1000




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

163

Tuesday Morning Session

December 19, 2017, 8:59 a.m.

It is stipulated by counsel in attendance that
the deposition of Richard Cordray, a witness
herein, called by the Defendant for
cross-examination, may be taken at this time by
the notary pursuant to notice and subsequent
agreement of counsel that said deposition may be
reduced to writing in stenotypy by the notary,
whose notes may thereafter be transcribed out of
the presence of the witness; that proof of the
official character and qualification of the notary

is waived.
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RICHARD CORDRAY, ESQ.

being first duly sworn, testifies and says as

follows:
CROSS-EXAMINATION
BY MR. WOOLEY:
Q. Could you please state your full name

and spell your last name for the reporter, please.

A, Richard Adams, plural, Cordray,
C-0-R-D-R-A-Y.
Q. Mr. Cordray, thank you for making time

for us today for your deposition. Am I correct

that you're represented by counsel today?

A I am.
Q. A1l right. And that is Mr. Douglas?
A. Justice Andrew Douglas, yes.

MR. WOOLEY: Okay. And, Justice, would
you prefer I referred to you as Justice Douglas?

MR. DOUGLAS: 1I'd be happy for you to
call me Andy and I can call you Jim.

MR. WOOLEY: That will be fine. I
don't have that history, so I have no title
associated with my history, unless you want to
call me assistant district attorney.

MR, DOUGLAS: I don't know. It says
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lead counsel here, so I suspect --

MR. WOOLEY: Okay.

MR. DOUGLAS: Whatever you're
comfortable with is fine with me.

MR. WOOLEY: Okay. I just wanted to
make sure --

MR. DOUGLAS: I was raised in the
system, too, where I still call my friends judge.

MR. WOOLEY: All right. And do you
have the appearances for the CFPB on the record as
well?

THE REPORTER: Yes.

MR. WOOLEY: Okay. We won't bother
with that.
BY MR. WOOLEY:
Q. Okay. What did you do to prepare for

your deposition today, Mr. Cordray?

A. 1 reviewed the subpoena and spoke with
my counsel.

Q. Anything else?

A, No.

Q. Did you speak to anybody from the CFPB?
A. I don't believe that I did.

MR. DOUGLAS: Better speak up so
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everybody can hear you.

A. I don't believe that I did. I received
an e-mail from them indicating that they were
aware that I had a subpoena and if I was
represented by counsel, that they would like to
talk with my counsel, and from there I think
counsel and they may have spoken. But I did not.
Q. 211 right. Did you review any
documents besides the subpoena?

A. I believe I reviewed the motion for

sanctions briefly --

0. A1l right.
A. -- in the case.
Q. And did someone bring that to your

attention besides your lawyer? I have no interest
in your conversations with your lawyer. But did

someone bring that to your attention besides your

lawyer?

A. No.

Q. 211 right. Did you review the
complaint?

A. I did not.

Q. Okay. It's a complaint that you

approved to be filed in this case, correct?
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A Correct.
Q. You reviewed it back then, didn't you?
A. Correct.
Q. All right. And it was filed with your

approval of course?

A. Correct.

Q. 211 right. So other than perhaps
reviewing the motion for sanctions and speaking to
your lawyer -- which I won't get into -- and
looking at the subpoena, that's pretty much what
you did to prepare for your deposition?

A Yes.

Q. A1l right. Thank you.

Briefly on your background, you were
the Attorney General from January 2009 to January
2011; is that correct?

A. Correct.

Q. Okay. And I know you were the director
of the CFPB. But I don't know, sir, the exact
tenure of your directorship.

A. I was first appointed by recess
appointment in January of 2012. I was confirmed
by the Senate thereafter and served until I

resigned November, I believe, 24th, 2017, a little
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less than a month ago.

Q. Okay. And what did you do between -- I
see there's a gap that I was not aware of --
January 2011 and your appointment to the

directorship of the CFPB?

A. 1 was chief of the enforcement team for
the CFPB.
Q. A1l right. As the director of the

CFPB, what responsibility did you have with
respect to lawsuits that would be brought by the
CFPB?

A. I had ultimate responsibility but
delegated much of the actual work and could not
personally be involved in it. But I had decision

making authority --

0. All right.

A. -- over major junctures in cases and
investigations.

Q. A1l right. So with respect to the

filing of the complaint, that's something that you
would have actually seen and signed off on; is
that correct?

A. Correct. It would have been a

recommendation memo that I would have signed,

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC | 614-444-1000




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

170

10

perhaps modified.

Q. Okay .
A. But, yes, ultimately approved.
Q. And if a complaint referred to

documents such as demand letters from a collection
firm, would you have reviewed the supporting
document before approving the complaint as well?

MR. MCCRAY-WORRALL: Objection. To the
extent this calls for privileged information, I
would instruct Mr. Cordray not to respond.

MR. WOOLEY: VYou're instructing him not
to respond?

MR. MCCRAY-WORRALL: Well, we're
certainly asserting the Bureau's privilege.

MR. WOOLEY: I understand. But I
believe the only person that could probably
instruct him is him or his lawyer. But you're
asserting a privilege with respect to what he
reviews before he files a case?

MR. MCCRAY-WORRALL: To the
decision-making process by which he comes to
approve a matter, yes.

MR. WOOLEY: Okay.

A. I think I can answer the question
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generally.
0. All right.
A. Typically when a recommendation --

MR. DOUGLAS: Sir, would you restate
the question because I think he should answer it.
Go ahead.

MR. WOOLEY: Would you mind if you --
just digging it out for me?

A. Let me just answer the question. When
a recommendation memorandum would come to me there
would be a package of documents including the
complaint. The package of documents would vary
from case to case. I have no particular
recollection of what package of documents would
have come with the complaint in this matter.

Q. A1l right. Okay. When did you resign
from the CFPB?

A. So I believe it was -- it was the day
after Thanksgiving, so it was November 24th, 2017.
Q. And why did you resign?

A. You can check that date to make sure
it's correct, but I believe that's the correct
date.

Q. And why did you resign, sir?
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MR. DOUGLAS: Objection. You may

answer.
A. I determined that it was time for me to
leave.
Q. Anything more to it than that?

MR. DOUGLAS: Objection.
A. I don't think that I can --

MR. DOUGLAS: A recollection of that
makes really no difference to this case. It's not
designed to -- to help your defense any. Under
401(b) I think it's not relevant.

MR. WOOLEY: Justice Douglas, every
witness that they've deposed they've asked them
detailed questions about their background, why
they move from this job to that job, what was the
reason for every career move. I'm just asking
some questions about career moves.

MR. DOUGLAS: Okay. Well, he has no
reason not to answer the question except that I'm
not going to let you explore about his resignation
because I don't think it's relevant to this case.

MR. WOOLEY: And you're instructing him
not to answer on the grounds of relevance?

MR, DOUGLAS: I am.
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MR. WOOLEY: To not answer?

MR. DOUGLAS: I am.

MR. WOOLEY: As opposed to preserving
the record?

MR. DOUGLAS: I understand the record.
Now, if you are comfortable answering that and
want to answer it, you may.
a. I resigned because I determined that it

was time for me to leave.

0. Okay. That's it?

A. I think that's why people resign from
any job.

Q. Okay. When did you inform the staff

that you were going to resign?
A. When did I inform the staff
specifically when I was going to resign, that it

was going to be on November 24th?

0. Yeah.

a. I think I informed the staff that
afterncon.

Q. Did you tell anybody on the staff prior

to that time?
A. I had indicated and it had become known

publically that I was likely to step down by the
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end of the month earlier in the month. I believe
that was in the press and can be verified.
Q. 211 right. I can certainly read the
press. I'm asking about things that maybe I can't
read in the press. Did you tell the staff earlier
to that report that you were going to resign?

MR. BRESSLER: Objection as to

relevance to this line of questioning.

A. I've already answered the question.

0. Pardon me?

A. I already answered the question.

Q. Okay. That's the best answer to that
question?

A. Yeah. As I said, it was not until the

24th that I informed people that I was going to
resign on the 24th.

Q. All right.

A. 1 had generally indicated earlier in
the month that I would likely step down. It
wasn't specific, it wasn't a promise, but I would
likely step down by end of the month.

Q. Okay. And so that would have been
earlier in November? I'm just nailing the time

frame down.
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A. I believe so, yes.

Q. Okay. Did you speak to Ms. Preis about
it?

B Who?

MR. MCCRAY-WORRALL: Objection. Calls
for privileged information.

MR. WOOLEY: A conversation about his
resignation is privileged?

MR. MCCRAY-WORRALL: It may have.
Ms. Preis is an attorney on this case. It may
have been subject to attorney/client privilege.
To the extent that --

THE WITNESS: Okay. I'll answer it.

a. I did not speak to Ms. Preis about
that.

0. 211 right. Mr. Watson?

A. Well --

Q. Ms. Watson. I apologize.

MR. MCCRAY-WORRALL: Same objection.
A. I didn't speak to any of the attorneys
in this case about that. I did generally a couple
days before I actually resigned made a tour of the
office to meet with as many people as I could just

to simply say good-bye to have pictures taken.
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Again, I did not specify exactly when I would

resign.

Q.

Okay. When you were the Attorney

General for Ohio, one of your responsibilities was

to collect debts owed to the State; is that

correct?

A.

A,
Q.
Medicaid?
A,
Q.

Exhibit A.

That is correct,

211 right. B2nd what kind of debts?
A vide variety of debts.

Like taxes? Student debt?

Yes. VYes.

Overpayments from benefit plans like

Yes.
All right. On February 26th, 2014 --

I'll tell you what, I will just need

two all the time -- off the record.

(A short recess is taken.)

Thereupon, Exhibit A is marked for

purposes of identification.

MR. DOUGLAS: Thank you.

Mr. Cordray, do you recognize
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Exhibit A? Take your time.

A. 8o I don't have a particular
recognition of Exhibit A, but I'm -- what I'm
reading here seems to be a copy of prepared
remarks that I would have delivered at the
National Association of Attorneys General in
February of 2014. And they seem familiar enough
to me that I could verify that I did deliver these

remarks in roughly this form.

Q. All right. If you could look at the
third page --

A. Uh-huh.

Q. -- of it. After the break --

A. Yep.

Q. -- there are paragraphs relating to

debt collection.

A. Yep.
0. Do you see those?

a. I do.

0. Okay. BAnd I think I asked you what you

looked at before. But you didn't look at this
before you testified today, did you, to prepare
for your deposition?

A. 1 did not.
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Q. 211 right. The first paragraph there
that starts with, "Debt collection is another
example that shows how your work reverberates."

Do you see that? I'd like you to tell me when
you're done reading that first paragraph because I

have a couple of follow-up questions, please.

A. Okay. I'm done reading the first
paragraph.
Q. A1l right. When you were the Attorney

General, the Weltman firm, Alan Weinberg and the
Weltman firm assisted you in collecting debts. Do
you recall that?

A. I believe that's so, yes.

Q. Yeah. They were your special counsel

collecting debts.

A. They were one of many --

0. Do you recall that?

A. -- special counsel collecting debts,
yes.

Q. Who in this paragraph are you referring

to as an "unscrupulous debt collectors"?
A. Well, over my time as Attorney General,
we saw a number of people that we thought were

viclating the law and we would take steps to
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remedy that when we saw it occurring.

Q. Okay. Do you recall who any of those
firms or people were, sir?

A. I don't recall offhand. But there were
a number of such matters. At times they were even
collectors who had been collecting on behalf of
the State.

0. Okay. Do you recall the names of any
collectors that you --

A. Not offhand, no.

Q. All right. If you took a minute, could
you perhaps think of one?

A. If I went back through the record and
read press reports --

Q. Okay.

A. -- I'm sure I could come up with a
number of them, yes.

Q. Do you recall thinking that Weltman,

Weinberg & Reis was an unscrupulous debt

collector?

A. I have no particular recollection of
that, no.

Q. Okay. Do you recall having any problem

at all with the way they collected debt for the

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC | 614-444-1000




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

180

20

State?

A. I do not recall any particular
problems, no.

Q. All right. Read the next paragraph,
please. And tell me when you've finished it.

A. I don't know that my recollection is
complete or accurate. But that is what I recall
as I sit here.

Q. Well, when you approved the complaint

in this case, you saw the name of the firm,

correct?
A. I would have, yes.
Q. Right. And did any part of you then

say, ah, this is the firm that I had problems with
when I was at the State?

A. I would say no part of me said either
that I did or did not remember any problems that
would have occurred.

Q. Okay. If you had problems with a
special counsel when they were collecting debt for
you, would somebody have escalated that to you,
somebody who was directly dealing with them?

A. Probably. Not necessarily, but

probably.
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Q. Do you recall --

A. There are many firms that collect debt
on behalf of the State.

Q. Do you recall anybody on your staff
escalating to you any concerns whatscever with
respect to the way the Weltman, Weinberg & Reis
firm collected debt for the State?

a. Zgain I do not recall that that
happened, nor do I recall that that did not
happen. I do not recall, period.

Q. Okay. What sorts of records would we
need to subpoena to determine whether or not there
was some record of a complaint regarding Weltman,
Weinberg & Reis?

A. I wouldn't know the answer to that
question. That would be for you to determine.

0. Well, who would know that worked on

your staff if there was such a problem?

A. People who worked there at the time.
Q. They have names. Who are their names?
A. You know, I don't know who would have

worked with Weltman and Weinberg. I honestly
don't know.

Q. You have no idea?
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A. I don't have any particular
recollection of that, no.

Q. What lawyer in your office was involved
with the debt collection process?

A. There were a number of lawyers in my
office. There were a number of nonlawyers in my
office. And there were a number of debt

collection firms.

Q. Okay. Do you have any names?
A. Names? What do you mean "names"?
Q. People that would have dealt with

Weltman, Weinberg & Reis?

A. I would not know who had dealt Weltman,
Weinberg & Reis.

Q. Who were the people that could have
dealt with Weltman, Weinberg & Reis?

A. 1 believe you could go back through
personnel files of the Attorney General's Office
and determine that. I don't know offhand who
would have dealt with this firm.

Q. You're unable to recall anybody?

A. I'm not able to recall who dealt with
Weltman, Weinberg & Reis, that is correct.

Q. Okay. And you're not able to recall
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even a list of people who may have? You just
can't come up with a name?
A. Look, I could throw out names. In
response to your question, I do not know whether
they would be the ones, so --
Q. Okay.
A. -- in specific response to your
question, I do not recall specifically.
Q. All right. I got sidetracked. I'm
sorry. Read this second paragraph, please.
A. Okay. Okay.
Q. Fast reader.

In that second paragraph it says,
quote, and tell me if I'm reading this correctly,

"this market is one that attorneys general know

backwards and forward...." Is that correct?
A. That's what it says.
0. Yeah. Well, it's your statement. And

were you one of the attorneys general that knew
debt collection backward and forward?

A. I would say I think I knew it. I think
other attorneys general knew it. Who knew it
better than others, I would not know.

Q. Okay. And then in the middle it says,
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"When you collect debts owed to the state
government, or to state universities, you learn as
I did that this work can and should be done the
right way." Do you see that?

A. I do.

Q. All right. And you certainly had an
understanding of what "the right way" is?

A. I had some understanding. Might not
have been a comprehensive understanding.

Q. Okay. What's the right --

A. Would have been -- would have been an
understanding based on the laws that stood as I
understood it, mostly state law but perhaps

federal law. Eight, nine years ago, yes.

Q. Well, the speech is in 2014.
A. Okay.
Q. So you certainly had some understanding

of the federal law, too, at that time?

A. Well, what I'm saying is "the right
way" as I would have understood it at the time I
was a state attorney general, which is what I was
understanding you to ask about is law that's eight
years now, yes.

Q. Okay. What's "the right way" to make
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an initial demand?

MR. DOUGLAS: Objection. Draws a
conclusion. There's an issue in this case and I
really don't think it is relevant. And I've let
this go on for a long time, as I told you I would.
But in the end, even if the Attorney General's
Office did it wrong, that doesn't affect your
client. Your client might have done it wrong,
too, or may not have donme it wrong. But I think
that's a conclusion that the judge has to draw in
this case. And I'm going to let him answer a few
more questions and then --

Q. What's the right --

MR. DOUGLAS: And then I will instruct
him not to answer.

Q. What's "the right way" to make an
initial demand?

MR. MCCRAY-WORRALL: Objection. Vague
and calls for speculation.

a. I don't know quite how to answer that
question. I don't know whether you're talking
about in writing, in person.

Q. An initial demand letter.

MR. DOUGLAS: If you know.
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A. Well, I would say "the right way" to
make a demand is to present truthful, accurate
information, and that would be the way in which I
would assume is "the right way" to present a
demand.
Q. Does a law firm that's a debt collector
need to have a lawyer look at account level
detail?

MR. DOUGLAS: Objection. You're
instructed not to answer that. That's a
conclusion to be drawn in this case.

MR. WOOLEY: Well, I'm going to go
ahead and ask the question then, all right?

MR. MCCRAY-WORRALL: 1I'll make the same
objection. Calls for a legal conclusion.
0. Okay. Does a law firm that's a debt
collector need to have a lawyer lcook at account
level detail before sending a demand letter?
A. I'm not sure what you mean when you say
need to do something. Do you mean because the law

requires it, because it's better practice, because

it would be --
Q. Oh, I --
A, You know, what -- what are you asking?
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Q. This is --
A. I'm not clear.
Q. I'm unpacking your statement about you

learn as I did this can and should be done "the
right way." I'm not asking you about the law; I'm
asking about your statement about "the right way."
These are your words.

MR. WOOLEY: They're his words.
Q. So I'd like to know what do you mean --
what's "the right way" for someone to send an
initial demand?
A. So the speech that you're reading from
does not speak to initial demand letters. It
doesn't say anything about initial demand letters.
It talks about debt collection generally. You're
now wanting me to tell you what is "the right
way." I assume you mean the legal way. I'm not
sure what you mean by the right way to send a
demand letter. I'm not quite sure what you're
asking and therefore how to respond.
Q. 211 right. I'm asking what you meant
by "the right way." I'm asking do you know the
right way to send a demand letter?

A, The right way to collect debts was not
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-- the speech was not about demand letters

specifically.
Q. Okay. Then --
A. Is there any mention of demand letters

in the speech that you are reading from?

Q. Then tell us what you meant by "the
right way." When you stand up in front of the
attorneys general and say I know this backwards
and forwards, "this can and should be done the
right way." What's "the right way"?

A. The right way is to proceed on truthful
and accurate information and be candid with those
you're dealing with and to also operate within the
parameters of federal law, such as calling
restrictions and other things that are meant to

prevent harassment.

0. Okay.
A. There's a number of pieces to that.
Q. How many debts did the AG's office

attempt to collect each year? I mean how active

were you in this?

A. Many.
Q. Can you ball park it at all?
A, Not really. It would have been very,
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very many.
Q. How many attorneys were in your office

that worked on debt collection matters?

A. In the Attorney General's Office?
Q. Yes, sir.

A I don't know offhand. There were a
number.

Q. Was it handled through a particular

division? I know, you know, attorneys generals
have different divisions set up. Was it a

particular division?

A. I believe it was, yes.
Q. And did the division have a name?
A. I don't recall the name. But it

probably had something to do with revenue
collection or collection or debt collection or

something of the type.

Q. Okay. Was it a large division, a small
division?
A, Well, it's all relative I suppose.

There were 1,800 people in the Attorney General's
Office, so some pieces were larger, some pieces
were smaller, some pieces were completely internal

to the office, some pieces as this one was also
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included people external to the office who were
working on our behalf such as this law firm.
Q. Headcount-wise, how many people in the
office worked on debt collection?

MR. DOUGLAS: Objection.
A I don't recall.

MR. DOUGLAS: Asked and answered. He
told you he doesn't know.
Q. 107
A. I don't recall. But you could
certainly look at the Attorney General's Office
organizational structure and find that out.
Q. 1,800? You knew that number. I'm
asking how many people worked on debt collection?
A. I'm not sure -- I'm not sure what your
point is. It was more than 10, less than 1,800.
0. More than 10 and less than 1,800. And
there's no way you can narrow that for us? So
your sworn testimony is there's more than 10, less
than 1,800? I --
A. My sworn testimony is I don't recall
exactly how many people worked in that part of the
office.

Q. Okay.
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A. And you're trying to ask me something

that I do not remember.

Q. How many of them were lawyers?
A. I do not know.

Q. No idea?

A. I don't recollect at this point.

That's correct. Do I need to say it many times

for you or just a few times?

Q. Would it have been five lawyers?

A. I don't recollect. You can ask it
again.

Q. Could it have been 200 lawyers?

A. I don't recollect.

Q. Okay. Were you personally involved in

trying to collect debt?
A. I'm not sure what you mean by
"personally involved." I was ultimately

responsible. I was not working files myself.

Q. 211 right. Who was working the files
then?
A. People in the office and people from

outside the office who are on contract with the
office.

Q. And within the office, that included
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lawyers and nonlawyers, correct?
A. That is correct.
Q. A1l right. Did you review the
circumstance at the account level detail like down
to the individual debtor, the student that didn't
pay the fees at Ohio State? Did your office
review those details at the account level before
seeking to collect any debt?

MR. DOUGLAS: Are you asking if he
personally did it?
Q. Well, I'll -- thank you. I'll break it
down. You personally, I'm sure the answer is no,
right?
A. Well, it would depend. There might
have been accounts that were important enough that
I perscnally would have reviewed the details.
There may have been others where others did that
in a delegated basis.
Q. Okay. But you believe somebody in your
office would have reviewed the -- each account
before somebody would have been sent an initial
demand letter?
A. 1 believe that would be the case, yes.

Q. Okay. Somebody in your office would
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have looked -- on a tax case, let's just -- and
said before we write this person a letter, we're
going to look at the W-2, we're going to look at
the checks, we're going to look at the tax return
and verify that it's a valid debt before we write
a letter; is that correct?

A. I don't believe I would know the
details of that, so I -- so I don't know is the
answer.

Q. Okay. Well, is it something that you
think lawyers did or nonlawyers did?

A. It would depend on the matter and it
would depend on the situation.

Q. Okay. Are there circumstances in which
you know lawyers did not look at the --

A. I don't have that kind of microscopic
knowledge of how delegated activity was handled in
my office.

Q. 21l right. Well, let me just ask some
general questions. The people that did this work

in your office who you -- can you recall one name?

A. Could I understand the relevance of
this?
Q. Can you recall one name?
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A. Could I understand the relevance of
this to the -- to the case that we're here on?

Q. Well, one day maybe you'll take my
deposition, but now I'm asking you. Can you
recall the name of one person that worked on debt
collection in your office?

MR. DOUGLAS: And I'm going to object
to that again and a continuing objection. That's
not relevant to whether or not your client
violated the law. And I think it violates the
relevancy section. More than that, he's already
-- been asked that at least five times by my
notes, and I think he answered it every time.
He'll answer it one more time and then I'm going

to instruct him not to answer.

0. Can you recall the name?
A. What name?
Q. 0f anybody in your office that worked

on debt collection?

a. I don't recall anybody who would have
worked on debt collection with this firm. There
were people in the office who worked on debt
collection, and I could go and refresh my memory,

but I don't offhand recall who --
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Q. Anybody?
A. -- the people were who were the players
on that. I'm sure you can find that out
separately.
Q. Okay. So no name. All right.

When you were --

MR. MCCRAY-WORRALL: I'm sorry. Could
you clarify? Was that a question, Counselor?
Q. When you --

MR. MCCRAY-WORRALL: Counsel, you said
"no name." Was that a question or was that a
statement for the record?

MR. WOOLEY: Here's what I'm not here
to do: Answer your questions.
Q. When you were --

MR. MCCRAY-WORRALL: Counsel, I'm
asking for a clear record.
Q. When you were in the AG's office, did
anybody ever complain to you, that escalated up to

you, about the way in which the AG was collecting

debt?

A. I believe so, yes.

Q. Okay. Tell me what you recall about
that, sir.
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A. I recall at some point, and I don't
recall specifics or who was involved, that there
would have been complaints being made and we
needed to review whether certain collectors,
whether law firms or otherwise or both had
violated the law. And I believe at some point
along the way maybe multiple points along the way
one or another of those might have been people who
were currently collecting debts for the State of
Ohio as well, which I would consider and did

consider to be a problem.

Q. Okay. Well, do you recall any specific
instance?

A. I do not.

Q. All right. I'm just thinking if I can

unpack that to maybe trigger recollection.
Do you recall the names of any law
firms that might have been implicated or mentioned

in those conversations?

A. I do not.
Q. Okay.
A. If we brought action, they would have

been public and you could find those records.

Q. Right.
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A. But I don't recall offhand.

Q. Yeah. Well, do you remember suing any
of your collection law firms?

A. I believe we may have, but I don't

recall offhand.

Q. All right.

A. We may also have terminated collection

agents.

Q. Yeah.

A. And I'm sure we did that at times, so.

Q. So, look, my request for the name is if

there's somebody who might recall these things

better than you --

a. I understand that.

Q. -- then that's maybe somebody I should
talk to.

A. Look, I'm not resisting you on this.

But if you're asking me for information and I

don't have it, then I can't provide it to you.

Q. Right.
A. You'll have to find it elsewhere.
Q. Appointment of special counsel. Okay.

Can you describe that process for us, please, when

you were in the AG, how did that work?
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A. Well, we set up a fairly elaborate
process to ensure that special counsel were
gualified, had experience, had the ability to
collect debts on behalf of the State effectively.
And there was a process around that, of which I

don't recall the specific details but it was not

negligible.

Q. It was -- I'm sorry?

A. Not negligible.

Q. That's your description of the process,

it was not negligible?
A. It was substantial.
Q. Substantial. Okay.
Do you recall that it involved an RFQ
process?
A. Very likely, although I don't recall

the specifics.

Q. All right. What's the purpose of an
RFQ?
a. I believe it is to obtain qualified

services that will be effective to fulfill the
purpose for which the State is contracting.
Q. All right. And were you directly

involved in that process?
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A. I would have been on a delegated basis.
I would have approved the process, made sure I
thought it was sufficient, and then ultimately
probably accepted the recommendations in terms of
appointments.
Q. Understood. I mean -- understood.

So the people to whom you delegated
this -- and I just need this on the record. But
I'm sure there's people whose judgment and

experience you trusted?

A. I would have thought so, yes.
Q. Okay.
A. I wouldn't have delegated to people

that I didn't trust.

Q. I understand.

A. Although I will say that I delegated
many matters in the Attorney General's Office to
many attorneys with whom I was not all that
familiar, especially retained attorneys who had
been hired before.

Q. So the process for hiring special
counsel to collect debt, did you have any direct
involvement with the counsel themselves perhaps

even as a final interview when it got down to a --
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you know, a select few that were in the running?

A. I don't recall. I'm not sure that I
did.

Q. Do you think you might have?

A. I think I might have, but I don't

recall doing that. So I -- so I can't say for

sure.

Q. 8o nothing stands out?

A. Not particularly.

0. You don't remember some particular

riveting interview with Scott Weltman?

A. If we had had one, I'm sure I would
have recalled it. No. I don't recall.

Q. How many special counsel were hired to
collect debt at any given time? How many were
working with the AG on a contract basis?

A. A considerable number. And I don't
have -- I know you want specifics. I don't have
specifics. I'm sure those records could be
obtained.

Q. Right. And I understand your
reluctance to try to give a number if you can't
recall it. Sometimes a ball park is helpful for

us so we understand how much more work we have to
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do.

a. I understand. I've been on your side
of the table before.

Q. Yeah. But sometimes it's helpful
information. And we're in discovery.

Was it five, was it 500?

A. Firms?
Q. Yeah.
A. Law firms or nonlaw firms? We used

both I believe.

Q. All right.

A. I wouldn't know. I would certainly
think more than five, I would certainly think less
than 500. What the number was, I don't recall.

Q. All right. Did you understand though
that there was a process by which your office
would vet applicants to be special counsel,

perhaps do some backgrcund on them and --

A. Yes.

Q. Okay. And have them submit
applications?

B Yes.

Q. And then somebody would go and contact

references and sort of verify the bonafides of the
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applicants?

A. Yeah. That was my intention.

Q. That makes sense, yeah.

A. Yeah.

Q. Okay. Did you understand that once

special counsel were appointed that there was an
ongoing review of their performance as well?

a. I believe that's correct, yes. And
there was also a general period of which they
would be renewed, so there would have been a
review at that point.

Q. Do you know who conducted the review?
A. I don't recall names offhand. But it
would have been people who worked in that section,
yes.

0. So I understand your answer is about

names, and I'm going to back off that for a

second.
a. Uh-huh.
Q. Is it the same people that were

involved in collecting the debt, were they the
same ones involved in assessing the special
counsel who would collect the debt and then also

reviewing their performance? Am I talking about
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one bucket of people?

a. I believe so. There may have been
different relationships in the office. But
roughly yes.

Q. All right. Do you recall any -- were
you direct -- were you involved in any of the
ongoing reviews of special counsel once hired?

a. I may have been, but it wouldn't have
commanded a great deal of my time.

Q. A1l right. Do you recall any instance
in which somebody brought to your attention a
particularly alarming or disturbing report about
the performance of a special counsel?

a. That may well have been the case. I
don't recall any specific instances.

Q. Okay. Do you recall -- and I apologize
if I've already asked this. But I'm just putting
a bracket on this.

A. That's fine.

Q. Do you recall anybody ever coming to
you saying our special counsel is behaving in a
way that I think may violate the law?

A. 1 believe that may well have happened;

although, I can't recall any specific instances.
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Q. 211 right. Had that happened, you

certainly would have been concerned about that?

A. I would have taken notice, yes, I would
have.
Q. And what sort of action would you have

taken if it was determined that they violated the
law?

A. It would have depended on the
circumstances. But, you know, there are very
minor, technical vielations of the law, there are
very substantial violations of the law. You know,
it would have depended on the facts and
circumstances.

0. Okay. If we were to -- through other
sources to sort of establish that no special
counsel were discharged while you were the AG,
would it be a fair conclusion for us to draw that
you didn't find any substantial violations of the
law by any of your special counsel?

A. I'm not sure what to tell you about
that. I think that if we had found that, and we
may have, I'm not recalling offhand whether we did
or didn't, I believe that appropriate steps would

have been taken. That would have certainly been
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my intention.

Q. Do you ever recall an instance in which
your office either fired or reprimanded special
counsel for making false or misleading
communications with debtors?

A. I don't recall, but it's entirely
possible that it happened.

Q. Entirely possible. All right.

A. Uh-huh. I think that -- look, the
short story you're aiming at here is I have no
reason to think that my Attorney General's Office
was perfect in this regard. If I knew of
imperfections that I thought were more serious
problems, we would have dealt with them.

0. Right.

A. I don't have any particular
recollection of instances.

Q. Yeah. And I appreciate your sort of
anticipating, and you're right. I am kind of
curious about that. At the same time it strikes
me, though, that someone as rigorous as you are in
your thinking would recall a particularly
problematic situation. If somebody says this law

firm is misleading debtors, it strikes me, sir,
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that you'd remember that.
A. There were times when I would and
perhaps times I wouldn't. There are many, many
matters that cross my desk as Attorney General.
Many matters that cross my desk as head of the
CFPB. Some of them I recall, some of them I
don't. I don't have the same recollection now
that I did 30 years ago, unfortunately, or
fortunately perhaps, so.
Q. Yeah. Well, I appreciate -- nobody
does 30 years ago. I'm talking about 2010, 2011?
A. Uh-huh.
Q. Yeah.

THE WITNESS: You do. But I don't any
more.
0. Yeah. &All right.

MR. WOOLEY: Give me one second. I got
my loose leaf stuff out of order here.

Okay. I got it.
Q. You appointed Alan Weinberg of Weltman,
Weinberg & Reis -- well, we'll mark this as
Exhibit B.

Thereupon, Exhibit B is marked for
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purposes of identification.

Q. Exhibit B I've handed you is a
certificate dated July 1, 2009. Do you recognize
that document?

A. Not in particular. Although I've seen
documents like it I believe.

Q. A1l right. And what is it?

A. Well, it appears to be a copy of a
certificate that the Attorney General's Office
would have issued in this instance to Alan H.
Weinberg who was appointed as special counsel
providing legal service to the State of Ohio. It
has a signature that appears to me to be my
signature. And it's dated July 1st, 2009, has the
seal of the Attorney General in the bottom left
corner.

Q. Okay. Do you recall how many of these

certificates you would have signed in a given

year?
A. I do not, although it would have been
many.
Q. All right. 10? 20? When you use the

word "many," I mean, I think a fair question is --
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A. In this case --
Q. -- what do you mean by "many"?
A. In this case, certainly more than 20.

I don't know if it was hundreds. Could have been
hundreds even. I'm not sure.

Q. Okay. Looking at this, do you recall
any conversations at all about Mr. Weinberg and
his firm in connection with this particular
appointment?

A. Do I recall any conversations about
this appointment?

Q. Yeah. Somebody brought you this to
sign I assume; is that correct?

A. Idonot. Idonot. I donot recall
any specific conversations, no.

Q. Okay. And can you read for the record
the second paragraph -- the second sentence on
there, please.

A, "I take great pleasure...." Is that

the one you're locking for?

Q. No. No. I'm sorry. The narrative?
A. "This appointment...."

Q. Yeah. The narrative.

A. Okay. "This appointment...." Is that
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where you want me to be?

Q. Yes, sir.

A. "This appointment reflects my highest
confidence in your legal expertise, integrity, and
ability. Therefore, I have affixed my name and
the Seal of the Attorney General." This is in
reference to Alan H. Weinberg being appointed as
special counsel for the Attorney General.

Q. Right. And when you signed it, you

certainly believed that was true, correct?

A, I did.
Q. Based on what?
A. Based on work that had been done by my

staff and perhaps myself to provide assurance that
Mr. Weinberg would be an effective special counsel
on behalf of the State and would deliver quality
service to the State.

Q. What part of the perhaps yourself --
you said perhaps yourself. What perhaps might
have you done?

A. Rgain, you asked earlier about the
process for vetting and approving special counsel.
I would have had some involvement in that process,

both in terms of approving the process generally,
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perhaps had some involvement in -- in the
evaluations that were made. I don't recall in
particular whether that was true in this case, but
it might have been.

Q. Do you recall ever having met

Mr. Weinberg?

A. I do. But I don't recall it clearly.
Q. Would it have been in connection with
his role as special counsel or in some other
setting?

A. I don't know offhand. I might have met
him a number of times. I'm not sure.

Q. Okay. You say you do recall though.

So what do you recall about meeting him?

A. I believe I do. I mean, I certainly
don't mean to say that I was unaware of

Mr. Weinberg or any of my special counsel.

Q. My question is a little more specific.
And it's a follow-up to what you said, you said
you believed you met him?

A, I--

Q. Under what circumstances do you believe
you met him?

A, I don't know the circumstances.
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Q. Okay. Did you know that he was the
Weinberg in Weltman, Weinberg & Reis?

A. I believe I would have understood that,
but I don't recall specifically.

Q. Okay. Had you heard of that firm at
the time that they were appointed special counsel?
A. Well, I would have heard of all the
firms that were appointed special counsel because
I would have approved and signed their

certificates and --

Q. So had you heard of Weltman, Weinberg &
Reis?
A. Here's a certificate that I signed

appointing them special counsel. Yes, I was
avare.

Q. Okay. And had you heard anything about
their reputation?

A. 1 don't recall specifics that I would
have heard. But what I would have heard I assume
would have been sufficient to determine that they
should be appointed as special counsel among many
applicants.

Q. All right. Do you recall ever meeting

Bob Weltman?
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A. I don't recall specifically. I may
have.

Q. You may have.

A. I may have.

Q. Yeah. I mean, in what context?

A I don't know.

Q. Okay. What was the process for placing

debts with Mr. Weinberg and his firm for
collection?

A. Well, there was a process in the office
for placing debts that were in need of collection,
and some of those would have gone to Mr. Weinberg,

others would have gone to others.

Q. What do you not understand about the
process?
A. Well, there was a process. There might

have been specific expertise that was appropriate
in certain types of collection matters such as
bankruptcy or student loans or other types of
matters. Apart from that, there would have been
simply a division of work because everybody could
only handle so much work probably effectively and
that would have all been part of the calculation I

suppose. Would have perhaps been regional in
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nature, although I think that's less important in
this day and age where most of the collection is
not done in personm.

Q. Well, what information would your
office provide to Mr. Weinberg and his firm to
collect debt on behalf of the State? How did that
happen? How did that work?

A. Well, there would have been a provision
of the debts at issue, the source of the debt,
information about the debt, amounts at issue, all
the usual particulars of a debt cellection file.
Q. Okay.

A. I would hope, hope and expect as
complete as possible.

Q. Okay. Had lawyers in your office
reviewed account level detail for each debtor
before a debt would be placed with Mr. Weinberg's
firm for collection, lawyers?

A. I think very likely, although the

nature of "reviewed" covers a spectrum of possible

activities.

Q. What do you mean by that?

A, Well, I mean it -- I mean just what I
said.
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Q. Well, you described a spectrum, and
that's your word. What's on one end of the
spectrum and what's on the other end of the
spectrum?

A. Well, reviewed can be faster or slower,
it can be word for word, or it can be reviewing
documents as I did with this document you handed
me. I mean, reviewed can be a lot of different
things. As I'm sure you're aware in your life,
you review lots of things, and that can mean a
variety of different approaches.

0. Did lawyers review the actual sort of
source documents for each debtor's debt before it
was placed with Mr. Weinberg? 2And I'll just give
you a for instance and we can talk about this.

A. Okay.

0. My son went to Chio State. If he had
parking tickets, he didn't pay his books, there
will be invoices, there will be dates, there will
be documents that relate to that debt. Did a
lawyer review each of those documents before
sending it to Mr. Weinberg's firm for collection?
A. Let the record reflect that counsel's

comments about his son are hypothetical in nature,
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s0 --
Q. No, they're not. No, they're not.
A. Okay. Look, that was a delegated

function. I don't know exactly what was done, so
I don't know that I can answer your guestion
particularly helpfully so --

Thereupon, Exhibit C is marked for
purposes of identification.
Q. All right. Exhibit C is -- it's a
multi-page document, and unfortunately the
paginating of it doesn't -- because it was
exhibits doesn't make sense, the page numbers.
But do you recognize what this is?
A. I see what it is. It was a Chio
Attorney's General request for qualifications for
special counsel that I believe reflects a

submission made by the Weltman, Weinberg & Reis

law firm.
Q. Okay. A&nd have you seen it before?
A. It's possible, but I couldn't recall

offhand whether I had or have not seen it before.

Q. Okay. Do you recall it being a
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practice of yours to read these submissions or was
it something you delegated, sir?

A. I honestly do not recall. There were
probably many things I should have delegated
entirely that I didn't necessarily delegate
entirely. But it's possible that I read this and
a number of these. It's also possible I
delegated. It might have depended on what the
workload was at the time.

Q. Okay. With regard to -- and I know
what he's going to say. But with respect to this
function of looking at RFQ responses and
delegating it, who in your office -- do you recall
anybody that might have this function been
delegated to? Is there a name of someone?

B. I--

MR. DOUGLAS: You're allowing me to
object and say asked and answered. But he can try
again.

A. Okay. I would not recall who this
would have been delegated to. And it's also as I
said entirely possible that I looked at it myself.
Q. Right. And, sir, to be clear -- I'm

trying to be clear. I don't mean just this one in

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC | 614-444-1000




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

217

57

particular, I mean the process. Was there
somebody below you that was in charge of the
process of reading through these RFQs and then
making recommendations to you?

A. Well, there were probably a number of
people, and it's not necessarily the same people
who would have reviewed every single one and --
and, ycu know, might have been a team. I don't
recall.

0. Right. A team of folks whose names we
-- just for the record, you can't recall today?
A. But I'm sure you can find records that
would give you that indication.

Q. 211 right. 1I'd like to look -- let's
turn to page -- the fifth page in, it's not
numbered at the bottom of the page, but it's a
page that at the top says Alan Weinberg - Managing
Partner. Do you see that?

MR. DOUGLAS: I don't. On the fifth
page? Are you including the cover page,
Counselor?

MR. WOOLEY: It looks like this.

A. This one?

Q. Yeah. Yeah.
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A. Qkay. Yep. I'm on that page.

Q. Yeah. Sco this is in response to the
question for who's applying, the name of the firm.
Do you see the name Alan Weinberg - Managing

Partner Weltman, Weinberg & Reis? Do you see

that?
A. I do see it.
Q. Okay. So the applicant here as a

person is Mr. Weinberg, but it's clear from this
that his firm is actually who's applying; is that
correct?

A. It's not obvious to me from this
document if it was the case, but I see that he is
listed as specified and his bar number is given.
There's another partner whose bar number is given.
and then there's a number of partners and
associates who are listed but their bar numbers
are not given.

0. Understood.

But is it a fair read of this -- if you
don't recall reading it then, is it a fair read of
it now that it's clear that they're saying that
this firm is who's going to do this work?

Mr. Weinberg's name is what ends on the
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certificate, but it's the firm that's going to do
the work, correct?

MR. MCCRAY-WORRALL: Objection, calls
for speculation.
A. I don't know whether Mr. Weinberg was
going to do the work and have others work with him
on a delegated basis or whether it was the firm
that was going to do the work. It's not clear to
me. I'm not clear what the difference is in your
mind.
Q. But you didn't think Mr. Weinberg alone
was going to do the work; he was going to be
supported?
a. I just said that if he did the work
himself, it would be probably with others working
with him on a delegated basis.
Q. All right. Can you turn to the next
page, please.
A. 2nd the certificate you showed me was
specific to him --
Q. Right.
A. -- not to the firm. So I'm honestly
not sure what this represents.

Q. Well, I'll represent to you this is the
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RFQ that led to you giving the certificate.

A. I'm aware of that.

Q. Yeah.

A. And the certificate was to him, not to
the firm.

Q. Understood.

A. Correct. Okay.

Q. Yeah. Understood.

A. So you're now asking me whether this

somehow indicates it's the firm rather than him.
I'm not clear which it was.
Q. Okay. If you'd like, you can read the

whole thing. Because, in fact, it talks about --

a. I don't know that it matters so --

Q. It talks about everything the firm's
going to do --

A. That's fine.

Q. -- which is my point of this inquiry.

Look at the next -- it says, "Our
firm...." The next page, "Our firm provides
collection and bankruptcy representation...." Do
you see that?

A. I see that.

Q. Yeah.
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A. I'm not sure what you're driving at.

If you want to give the testimony on it, you can.
But I'm not clear which it is.

Q. Can you just read the sentence out loud

for the record, please.

A. Which sentence?

Q. The first sentence on the top of that
page.

A. Which page?

Q. It's weird. It's says page 1 on the

bottom right, but it's not page 1, but it's the --

MR. DOUGLAS: Page 6.

A. It begins "Qur firm provides...."
Q. Yeah. Yes.

A. What do you want me to read, that
sentence?

Q. I'm sorry.

A. "Our firm provides collection and

bankruptcy representations on a very large volume
of matters for the State of Ohio pursuant to a
Retention Agreement for this work."

Q. Okay. So this RFQ reflects that they
were already doing work for the State, correct?

A, Seems to so reflect that, yes.
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Q. Do you recall that?
a. I don't recall offhand, no.
Q. You don't recall offhand. But looking

at it now, and if you read the rest of the
paragraph it will talk about the work that they've
been doing, the firm's been doing. I'd ask you to
take a look at that and see if it refreshes a
recollection of whether you had an understanding
that they were already doing work for the State.
A. Well, I think the document speaks for
itself. If you want me to speculate about it, I
can. But I think the document speaks for itself.
Q. Well, I'm asking you to, and it's --
it's up to you. If you read it and took a second

to read it, maybe -- whether it would refresh your

recollection.
A. It doesn't.
0. Okay.

MR. DOUGLAS: Counselor, if I may for
just a moment, to shorten this so I don't have to
ask questions after you're finished, would you
mind if he read the next sentence that you've
asked him to read here on page 6?

MR. WOQLEY: Uh-huh.
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MR. DOUGLAS: Have him read the second
sentence into the record now because I'm going to
ask him to do that if you don't.

MR. WOOLEY: Sure. Go ahead.

MR. DOUGLAS: Page 6. Read the second
sentence.

A. "All matters placed with Alan Weinberg
and Weltman, Weinberg & Reis Co., L.P.A. have
originated from the State of Ohio Office of the
Attorney General Collections Enforcement Unit."

MR. DOUGLAS: That's enough. Thank
you.

MR. WOOLEY: Yeah.

Q. 211 right. There you go. So now we
have a name of a division. Who --

MR. DOUGLAS: That's right.

0. Who was in the Attorney General's

Collection Enforcement Unit?

A, Many people.

Q. Who ran it?

A. I don't recall.

Q. Would that have been someone who

directly reported to you or would there have been

an intermediate supervisor between you and that
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person?

A. I don't recall. But I believe there
would have been some intermediate supervisor.

Q. Do you know who the intermediate
supervisor would have been between you and them?
A, I don't recall. It might have changed

during my time there as well.

Q. A1l right. Go to the next page,
please.

A. Okay.

Q. Look at under the paragraph that says

"State Representation," please.
A, Okay.
Q. Do you see there that it says "...we
have handled over 69,000 collecticn matters for
the State...."
A. I see that.
Q. Okay. Was it your understanding that
special counsel generally and in particular
Weltman, Weinberg & Reis were handling high volume
collection matters?

MR. MCCRAY-WORRALL: Objection, vague.
A. Well, that sentence certainly seems to

indicate that, yes.
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Q. Well, it does indicate it. I'm asking
if that's your recollection as well.

A. What I read here is consistent with my
general recollection.

Q. If you go up three paragraphs above
that where it says, "Through the visionary
leadership and Partnership and Management
committee...." Do you see that paragraph?

A. I do.

0. Do you see the reference to innovative
collection technologies, custom programmed
software applications, advanced dialers?

A, I do.

Q. Did you understand that in this
high-volume collection practice there would be
some automation involved?

MR. MCCRAY-WORRALL: Objection.
Foundation. Assumes facts not in -- that have not
yet been established.

MR. DOUGLAS: You can answer if you
know.

A. Yeah. I'm not entirely sure what you
mean by some automation invelved. If you mean,

for example, the use of computers, certainly I
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would assume that.

Q. Yeah. Thank you. That was a clumsy

question. Yeah. I mean that's what I mean.
Was there going to be technology

involved, electronic information would be

processed?
A. Certainly, yes.
Q. Okay. It wasn't as though there were

going to be boxes of actual documents that were
going to be looked at and scrubbed?

A. Well, I -- you know, I can't say for
sure that that wasn't the case. The government
was not always on the cutting edge of technology,
but there might have been both. But certainly

there would have been electronic methods

involved --
0. Okay.
A. -- and everybody was moving in that

direction, perhaps had gotten there by this point
in time, yes.

Q. 2nd look at the bottom of the page
where it says "Strengths."

A. Uh-huh.

Q. "We are a law firm that is structured
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to offer in-house collection agency services." Do
you see that?

A. I do.

Q. Yeah. And then if you read that
paragraph all the way through you'll see that the
second-to-last sentence says, "Our collection and
legal representation seamlessly continues, even if
the debtor has filed bankruptcy or is deceased.”
Do you see that?

A. I do.

Q. So did you understand or do you
understand from reading this that Weltman,
Weinberg & Reis is a collection firm that's housed
within a law firm?

A. I don't know that I would have known
that specifically. It's a fair inference perhaps,
but I don't know that I would have ever known what
the organization of the firm itself was or at
least certainly my own personal impressions.

Q. Okay. Well, in your unit, the -- here
we go. Attorney general collections enforcement
unit, that included lawyers and nonlawyers,
correct?

A, Where are we here?
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Q. I'm just using -- we've identified your
unit was called the Attorney General Collections
Enforcement Unit. I'm not asking you about the

document, I'm just --

A. Okay.

Q. -- using that for my own purposes.
A. You seem to be pointing to the
document .

Q. No. The Attorney General Collection

Enforcement Unit, there were nonlawyers in that

unit?

A. Correct. Lawyers and nonlawyers,
correct,

Q. And did a nonlawyer -- did a nonlawyer
head it?

A. You know, I do not recall. &nd whether

that would have ever been the case during my time
there, I -- I don't recall offhand.

Q. Okay. But is it accurate to say that
-- that in this high volume collection work that
was being done both either within your -- your
office or by special counsel, lawyers and
nonlawyers were involved?

A, Correct.
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Q. 211 right. Could you go to the next
page, please.
A. Next page suggests I know which page we
were on before.
Q. I'm sorry. It -- bottom of page 3.
It's got a 3 at the bottom.

MR. DOUGLAS: It's yellow.
A. Yes.
Q. Okay. The paragraph in the middle,

read that to yourself.

A. Which one?

Q. The one that says, "Due to our
scale...."

A. Okay. All right. Uh-huh. Okay.

Q. There's a sentence that says, "State

Clients will have access to all of our staff
members, including the collectors working files,
the clerical and administrative staff processing
executions and typing, the supervisory staff
managing the matters and the attorneys covering
hearings and handling legal aspects."

A. Uh-huh.

Q. Okay. So did your office understand

that what Weltman, Weinberg & Reis was bringing
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was a staff of nonlawyers to handle the matters
described and then lawyers to cover the legal
aspects?

A. I don't know what to tell you about
that. What my office would have understood is as
we said earlier, we were placing matters with Alan
Weinberg. He was on the certificate. Weltman,
Weinberg & Reis was the law firm that he was
working with. And I gquess the entire firm would
have worked on these matters in some manner or
another in the way in which a law firm has
nonlawyer staff as well as supporting lawyer
staff.

Q. Right. I understand. But this RFQ --
and you can take your time reading it -- says that
the law firm is a collection firm, too. It's got
a collection firm within the law firm. It's a

debt collector.

A. If you say so.

Q. Okay.

A. I haven't read through the whole
document.

Q. Okay. And I think the easiest way to

do that is just go to the back of the document
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and, like, the fourth page from the back there's a
chart with a staff of the office.

MR. DOUGLAS: Do you mind if we stop
here again and have him read another sentence
there; otherwise, I'm going to have to ask him at
the end. I'd like him to read the third sentence
into the record.

THE WITNESS: The one that begins WWR?

MR. DOUGLAS: Let him -- no. Is that
the third sentence or the fourth? The one that
starts, "State Clients." No. WNegative. The one
that starts "WWR." Yes.

THE WITNESS: So I --

MR. WOOLEY: Yeah. I don't -- go
ahead. Yeah.

MR. DOUGLAS: Okay.

THE WITNESS: So read this sentence
that begins "WWR"?

MR. DOUGLAS: Yes.

THE WITNESS: "WWR is capable of
providing reporting on request...."

MR. DOUGLAS: No. The one that says
"WWR also maintains...." Read that one.

THE WITNESS: Are we on the same
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paragraph?
MR. DOUGLAS: I'm not sure we are.
THE WITNESS: "WWR alsc maintains both

a Compliance and Client Services Department as

well."
MR. DOUGLAS: That's fine. Thank you.
MR. WOOLEY: Okay.

0. 2nd then on that chart right below it

it has collections and supervisory staff. Do you
see the names of those folks?

A. I do.

Q. People ready to assist, right? And
there's a breakdown, some are lawyers and some are
not lawyers, correct?

A. I guess I can assume that the two legal
secretaries are not lawyers, legal secretary and

legal assistant. The others, I wouldn't know --

Q. All right.
A. -- for certain.
Q. and then if you find your way to the

back of the document, four -- there's an
attachment, the fourth page from the back that's
page No. 1. It looks like that.

A. Okay. Does it have Brooklyn Heights,
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Chicago, Cincinnati, is that the one you're

talking about?

Q. The chart.

A. Yeah. Okay.

Q. He's got it.

A. Yep.

Q. And it says here that they had 100

attorneys. Do you see that?

A. I see that.

0. And 227 debt collectors, collectors, do
you see that?

A. I see that.

Q. And everybody else at the firm is a
nonlawyer besides those 100 people, right?

A. If you say so. I wouldn't know that.
0. Okay. Well, the grand total is 1,076
employees, 100 of whom are lawyers?

A. That's what it seems to say. Whether

any of the others are lawyers or not, I wouldn't

know.
Q. Okay.
A. But I assume that if you're calling out

the lawyers, then the others are not. But I

wouldn't know that for sure.
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Q. Did you or your office have an
understanding -- and it -- well, I'll ask you.
Did you have an understanding that before an
initial demand letter would be sent out collecting
a debt, seeking to collect a debt on behalf of
your office, that a lawyer, one of these 100
people in this high-volume practice would have
locked at the account level detail before the
letter went out?

MR. DOUGLAS: Objection. That's going
to draw a conclusion that's at issue in this case,
and I'm going to let him answer if he chooses to.

If he chooses not to, I'm going to instruct him

not to.
Q. Did you have an understanding of that?
A. I don't know that I would have known

that one way or the other for sure, but it might

have depended on what the wording of the letter

was.
Q. Okay. Depends on the way the letter
went out?

A. It might have depended on the wording

of the letter in terms of what kind of demand was

made and what kind of representation was made
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about what was going to happen to the person being
communicated with.
Q. Understood.

So if it were I'm going to sue you and
I'm going to bring an action against you, that
would be something you would expect perhaps a
lawyer to have looked at the underlying detail,
correct?
A. You know, I don't know what the state
of the law was then. I'm not sure what the state
of the law is now. So I don't know really how to
answer that question.
Q. Well, I want to make sure -- you don't
know the state of the law -- you didn't know the
state of the law in 2000 --
A. I don't know now what the state of the
law was in in 2009 or which courts had said which
things about that, exactly what law was being
followed. I don't know what the state of the law
is at this moment either, so I don't know quite
how to answer your question.
Q. All right. I'm trying to follow up on
you're saying that there are circumstances under

which depending on the wording of the letter you
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would have expected a lawyer to have reviewed the
underlying detail. And that depends on the exact
state of the law at the time?

A. In terms of what could be said or could
not be said by a lawyer or nonlawyer, I would

imagine, yes.

Q. You would imagine or do you know?
A, I would -- I would imagine, yes.
Q. Well, who doesn't -- if you don't know,

who does? I mean you said you were an expert at
-- when you were the Attorney General and you ran
the agency. Who know that's? How clear is that
to the collection work --

a. What I'm saying is I don't recall now

what the state of the law would have been at that

time.
0. How about now?
A. Well, again, I have views. But

ultimately these are cases that brought and judges
have to decide. So what the judges tell us is
what the law is, although if judges disagree there
might have to be appeals and other things.

Q. You approved the complaint in this case

which accused the firm of misleading consumers
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regarding the amount of lawyer involvement with
respect to an initial demand. Do you recall that
that's what you approved in this case?

A. I recall that I would have approved a
complaint being filed in this case. I don't
recall all the particulars.

Q. You don't recall looking at the demand
letters that your staff brought to you and said

these are the ones that Weltman, Weinberg & Reis

are --
A. So you just --

0. -- sending?

A. -- packed some things into that

question that are assumptions --

MR. MCCRAY-WORRALL: Objection. Calls
for a legal conclusion.
A. -- that I don't know that are
necessarily correct. I said earlier that the
package of materials that would have come to me on
a recommendation would have varied from case to
case. You just stated that the demand letters
were part of that, and I don't know offhand
whether that was so. Might have been so, might

not have been so.
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Q. All right. Well, if a letter went out
from the State with your name on it to a consumer,
would you have expected a lawyer would have
reviewed the account level detail before it went
out?

A, I would have expected that what was
done would have been understood to be in
compliance with the law at that time.

Q. Yeah. So a specific question, would
you have expected that a lawyer in your office
would have looked at the account level detail
before sending a letter out on your letterhead?
A I'm not sure what the answer is to that
question at that time,

Q. You're not sure?

A. I'm not sure what the law was in 2009
on that issue. I think the law has been evolving

across the country on this and continues to

evolve.

Q. Okay.

A. 2nd may in this case for all I know.
Q. All right. Set the law aside for a

second, all right?

A. Uh-huh.
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Q. On the issue of whether it's
appropriate, was it appropriate for someone to
send out letters on your letterhead with your name
on it without a lawyer having locked at the
account level detail?

MR. DOUGLAS: Objection. That's an
issue in this case and the judge is going to
decide. And it calls on him to give a legal
conclusion that I don't think he's competent to
give or should give. You're not to answer that.

MR. WOOLEY: He's not to answer that?

MR. DOUGLAS: Not to answer that.

Q. Okay. All right. Let's move to
Exhibit D.

Thereupon, Exhibit D is marked for
purposes of identification.

THE WITNESS: Thank you.

MR. DOUGLAS: Thank you.

Haven't we done this already?

THE WITNESS: Two years later.

MR. DOUGLAS: Oh, two years later.

Q. It's actually one year.
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A. One year later.

MR. DOUGLAS: One year later.

A. Yeah. Sorry.
Q. Do you recognize Exhibit D?
A. I do not particularly recognize it, but

I see what it is. And it seems to be comparable
to Exhibit B that we dealt with a moment ago,
exactly the same in fact other than the date and
perhaps a more or less more legible signature by
me.

Q. Okay. So we had Exhibit C was the RFQ
that described the work they were going to do in
May of 2009, correct?

A. Right. Yes.

Q. All right. 2And so they got the job.
and then in 2010 you reupped them?

A. That appears to be the case, yes.

Q. Right. So they described how they were
going to do it and what they were going to do in
2009. And then they were reupped in 2010; is that
correct?

A. Well, I would say they described what
they were going to do in May of 2009 as Exhibit C.

Q. Yeah.

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC | 614-444-1000




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

241

81

A. In July of 2009 they received the
appointment.

Q. Right.

A. And then in July of 2010 they were

renewved for appointment, yes.

Q. Right. So actually I should do that.
You're right. This is Exhibit -- the next one?

A. Uh-huh. I don't think there's really
any question at issue here. They applied and they
were approved both in 2009 and 2010.

Q. Yeah.

A. And that would have represented my
judgment at the time that they would be effective

in collecting debts on behalf of the State.

0. Exhibit E.

A. Just wondering if we could telescope a
bit of this.

0. I'm sorry?

A. I'm just wondering if we could

telescope this a bit if that's what you're trying
to establish.
Thereupon, Exhibit E is marked for

purposes of identificatiom.
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Q. Exhibit E is the RFQ response the
following year?

A. Uh-huh.

Q. And I'll represent to you, and you can
look through it as much as your want or your
lawyer can, but it contains the same basic
information regarding the firm, the breakdown of
the lawyers, the nonlawyers, how they're going to

handle things?

A. Agreed.
0. A1l right. And then --
A. And then it led to the approval and the

certificate issued in July of 2010.

Q. Okay.
A, Yes.
0. Okay.

MR. DOUGLAS: Counselor, have you gone
through this? Are you representing it's all the
same as --

MR. WOOLEY: I'm representing it's an
updated document. It reflects an updated status
on the work that they had done including for the

prior year.
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MR. DOUGLAS: So the sentences that you
had him read into the record and the ones that I
had him read into the record are probably the
same.

MR. WOOLEY: The firm didn't change.
The firm did the work the same way it did it all
the way --

MR. DOUGLAS: Not the firm, the RFQ
we're talking about.

MR. WOOLEY: Yeah. I mean I'll let you
make that conclusion if you want to look at it
during a break. But it -- I read it as being
largely -- largely the same. But I don't -- I
don't want to put that conclusion --

A. I have no reason to think it was
particularly different.

0. Right.

A. So we can move on.

MR. BRESSLER: Jim, can I ask for
comfort purposes how long do you expect before a
break?

MR. WOOLEY: We can break right now.

THE WITNESS: Do you know a sense of

how long we will be here today?
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MR. WOOLEY: No,

THE WITNESS: Okay.

MR. WOOLEY: But I -- people are going
-- they have afternoon flights, they'll make it.

THE WITNESS: Okay. I don't
particularly need a break. 1I'll need a break at
some point to feed my meter, but other than that,
I'm happy to proceed.

MR. WOOLEY: Okay. Well, I mean
somebody from your side of the table asked.

MR. BRESSLER: I was just curious when
you were planning to break.

MR. WOOLEY: I'm completely open to it
whenever you guys want.

MR. BRESSLER: If he's -- that's fine.

THE WITNESS: I'd rather not have a
break, Steven, thank you.
Q. Okay. So in 2010 your office approved
the Weinberg firm again?
a. We did.
Q. Okay. A&nd you don't recall anybody
specifically bringing you any complaints about the
Weltman, Weinberg & Reis firm --

A, I don't recall --
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0. -- between?

a. -- either way. But we did reapprove
them in 2010.

Q. Okay. Based on their performance so
far and based on the information that they'd
provide in their updated RFQ?

A. That would be correct.

Q. Okay. Do you recall anybody ever
before you reupped them or at any point in time
saying to you we are going to make sure we have
lawyers look at account level detail before we

send initial demand letters?

A. I don't recall either way.
Q. Either way. All right.
Exhibit F.

Thereupon, Exhibit F is marked for
purposes of identification.
THE WITNESS: Thank you.

MR. DOUGLAS: Thank you.

BY MR. WOOLEY:
Q. Do you recognize Exhibit F?
A, Not particularly. But I see what the
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document purports to be, yes.

Q. And it is the retention agreement
between your office and the collection's special
counsel, the Weinberg firm, correct?

A. That's what it appears to be, yes.

Q. Okay. Could you look at page 2,

please, of it?

A. Yes.
Q. Under the Attorney-Client Relationship?
A. Yes.
Q. And the middle paragraph, can you read

that for us, please.

A. Yes. "In all pleadings, notices and/or
correspondence created pursuant tc the work being
performed hereunder, Special Counsel shall
indicate that such document is prepared by the
Special Counsel in its position as Special Counsel
for the Attorney General."

Q. A1l right. And do you know who would
have approved the form of particular covered
documents covered by that?

A. I do not know that offhand, no.

Q. So it says notices. Notices could be

fairly read to include demand letters?
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A. I don't know. You're giving that
definition. I'm not sure.

Q. Actually, no, I'm -- that's a bad
question. The correspondence, when you're writing
correspondence as a debt collector, you'll be
writing to people about their debts, correct?

A. Not necessarily always, but I would
think often.

Q. Right. And it's mandated in the
retention agreement that "Special Counsel shall
indicate that such document is prepared by the
Special Counsel in its position as Special Counsel

for the Attorney General." That's mandated,

correct?
A. It says "shall."
0. Right. And the exact form within that

mandate would have been something that would had
to have been approved by your office, correct?

A. I don't recall offhand. That may be
so. I don't recall offhand.

Q. You don't recall insisting that your
letterhead be used?

A. I don't recall whether and how much --

whether and how much we would have specified the
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particular form to be used. I don't recall
offhand.
Q. Okay. Would that have been -- well,
strike that.

Page 3, the next page, please.
Specific Performance Measures talks about "On a

quarterly basis, a personal performance review

will be conducted...." Do you see that?
A. Yes, I see that.
0. Can you take a second and read that

whole clause, please, it's only three short

paragraphs.
A. all right.
Q. Okay. What do you understand this

quarterly performance review to entail?

A. Well, it says that will be reviewed
based on the following areas, "collection ratios,
performance measures based on historical averages
and comparisons of new and old accounts and
various account types, customer service
complaints, reports, legal actions taken, status
updates, and interviews." And there may be
additional specific performance review

requirements as referenced here, but it doesn't

88
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specify what those would be.
Q. Does it also specify that special
counsel will provide access to the attorney
general for all the documents, papers, records,
computer searches?
A, It does say that, ves.
Q. Right. So the quarterly review would
be by your office, and your office would have
access to all the paperwork that was being
maintained and/or transmitted by the Weltman firm,
correct?

MR. DOUGLAS: Objection. I don't think
that paragraph says that. But he may answer.
A, I think the paragraph speaks for
itself. It says what it says.
Q. So your office in the quarterly review
would have access to the documents, papers,
records, computer searches involving the
collection services performed by the Weltman,
Weinberg & Reis firm, correct?
A. Well, it says that the special counsel
agrees to provide that. It doesn't necessarily
say that we got it. But --

Q. Do you recall anybody ever telling you
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in connection with a quarterly review that the
Weltman, Weinberg & Reis firm was not providing
documents required under the retention agreement?
A. I don't recall one way or the other.
But I would assume that that was not the case.

Q. Do you recall anybody ever saying to
you we're looking at their documents and we think
that they're sending correspondence or
communications with debtors that are problematic?
A. Again, I do not have a recollection one
way or the other. So I -- so I don't have a
recollection one way or the other.

Q. Okay. They're the largest collection
firm in the midwest. Would you have recalled if
someone would have said to you they're sending
correspondence to debtors that is misleading?

A. I don't know that I knew the size of

the collection firms.

Q. 1'1]1 make that representation to you.
a. Okay.
Q. Would you recall if someone had said to

you this collection firm is making misleading
representations to debtors, would you recall that?

A, So I do recall there were times when --
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first of all, there were times when debt
collection firms, whether law firms or otherwise,
were viewed by people in our office as having
violated the law, potentially violated the law and
were investigated and actions were taken. And I
do recall that that happened I believe possibly
more than once involving firms that were
collecting on behalf of the State. I have no
particular recollection of that being true of this
firm. I do not one way or another have a
recollection of that.

Q. Okay. In fact, you had a zero
tolerance for such behavior; isn't that correct?
A, What are you referring to?

Q. I'm asking you. You had a zero
tolerance for such behavior?

A. Well, I don't know what "such behavior"
means. Again --

Q. Misleading debtors?

A. As we discussed earlier, if people were
committing violations, it might have depended on
how substantial the wviolation was, how frequent it
was, how objectionable it was. But I would say it

depends on the facts and circumstances.
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Q. Qkay. Can you go to --
A. We would have had a -- we would have
had a low threshold of tolerance for problems.
But we would have certainly tried to ascertain
whether any problems were substantial problems or
minor, insignificant problems.
Q. Okay. If you go to page 12, please.
Section 19, Constituent Complaints.
A. Yeah.
Q. Would you mind reading that paragraph
aloud, please.
A. "Special Counsel must conduct business
in a manner that supports the Ohio Attorney
General's Office's goal of fair and equitable
treatment for debtors during the collection of
debts. At a minimum, fair and equitable treatment
means debt collection without harassment --

MR. DOUGLAS: Slow down.
a. -- or verbal abuse of the debtor, or
compromising the debtor's rights. The Attorney
General's Office expects Special Counsel to
provide services to the public in a manner that
will preserve or enhance goodwill between the

public and the State of Ohio."
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Q. QOkay. If you can read the next -- the
next page, please.

A. The Attorney General's Office has zero
tolerance for collection actions or activities --
this is in bold print -- "that demonstrate
anything less than complete respect for the rights
and reasonable expectations of the public."

Q. Right. This is -- this is the only
part of the retention agreement that's in bold,
your zero tolerance policy. Do you see that?

A. I haven't locked through the entire
document, but it was certainly meant to stand out.
Yes. There's actually more bold on other pages I
see. But I would say that it's meant to stand
out, which was your point.

Q. What do you mean by "zero tolerance for
collection actions...that demonstrate anything
less that complete respect for the rights and
reasonable expectations of the public"?

a. I think it means that if we understood
that there were problems and we thought that they
were significant enough to affect the rights and
expectations of the public that we would take

action accordingly.
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Q. Okay. Did anybody ever bring to your
attention actions or activities that they believe
were committed by the Weltman firm that would have
implicated this zero tolerance clause?

A. Again, you've asked me this several
ways over the course of the morning. I don't have
specific recollection one way or the other with
respect to this firm, which is to say I don't have
any particular recollection that they ever had any
problems nor do I have any particular recollection
that they never had any problems. I just wouldn't
know one way or the other. So I -- I don't know
what else to tell you.

Q. 211 right. Do you recall ever -- this
zero tolerance policy, this clause being
implicated in any setting with respect to any
collection agency that you dealt with? Because
zero tolerance --

A. So I mentioned to you earlier that I
was aware -- I was aware and perhaps was on more
than one occasion that there was an instance or
instances of firms who were working on behalf of
the State of Ohio who -- where issues had been

raised about whether their debt collection
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processes were consistent with the law. So there
were at least an or maybe several such instances.
I don't recall who that was in particular.

Q. The next section paragraph 20,

Compliance with Law?

A, Uh-huh. Yep.

Q. It's a must "...Special Counsel must
comply...." Right?

A. It says "agrees to comply."

Q. No. No. The last paragraph -- the
last sentence in that paragraph. "...must comply

with the same standards of behavior as set
forth...." Do you see that?

MR. DOUGLAS: I don't. What paragraph?

MR. WOOLEY: Just read the whole
paragraph.

MR. DOUGLAS: I did.
A. Okay. Well, look, I mean I'm not sure
what point you're trying to make here. "Special
Counsel agrees to comply with all applicable
federal, state, and local laws," it says at the
beginning. Later it says, "Special Counsel must
comply with the same standards of behaviors as set

forth in..." some specific statutes.
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Q. Right.

A. You know, those certainly were
expectations that the office had of all the firms
doing business with the State.

Q. Right. Your answer about how these
circumstances may have been brought to your
attention about this collection firm or that

collection firm that --

A. I believe they were as I said.
0. Yeah.
A. But I don't recall exactly who that

would have been.

Q. Did your office ever take any action
against the Weltman, Weinberg & Reis firm?

A. Not that I'm aware of. They would know
perhaps better than I. I don't have a
recollection one way or the other, but again I
don't have any particular recollection that we
did.

Q. Okay. And in fact, you were there two

years, you approved them twice?

A. I approved them each year I was there,
correct.
Q. Okay. Is there a place as we continue
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our discovery where we could go to find where
these complaints and these discussions about
possible problems with collection firms would be
documented? Is there a place where we could go to
find that?
A I don't know offhand. You know,
perhaps there's someplace in the Attorney
General's Office, perhaps you could look at the
public record. If anything ever became a public
matter, it would have been I assume known, there
would be -- would have been some public evidence
of it, either complaints that were filed or -- I
don't know. You're asking me to sort of speculate
as to what documentation there may be. I don't
know.
Q. I'm asking if you know. If it's
speculation, it's speculation.
A. I don't know in particular.
Q. Yeah. Okay.
Exhibit G, the complaint.
Thereupon, Exhibit G is marked for

purposes of identification.
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MR. WOOLEY: We actually do need a
break right now. Let's take a break for --

MR. DOUGLAS: At my age is a good idea.

MR. WOOLEY: All right.

(A short recess is taken.)
Q. Back on the record. The Complaint has
been marked as Exhibit G. Do you recognize that
as the complaint that you approved for filing

against Weltman, Weinberg & Reis in April of this

year?
A. Generally, yes.
Q. Okay. I'm going to ask you about some

specific paragraphs in it. If you want to take
some time to lock through the whole thing now,
that's fine with me.

A. That's fine. We can proceed.

Q. Okay. You'll see the first paragraph
is an introduction, right, paragraph 1?

A, Two paragraphs, yes.

Q. Right. And then paragraph No. 2 -- I'm

going to use the numbers.

A. Uh-huh.
Q. Is --
A, I see. Okay.
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Q. Yeah. "The Defendant engages in
unlawful collection activities by misrepresenting
the level of attorney involvement in demand
letters and calls to consumers." Do you see that?
A. I see that.

Q. And then if you turn to the next page,
we go right into Jurisdiction and Legal Authority?
A. Okay. Yes.

Q. So I mean paragraph 2 is sort of a

summary of the gravamen of the Bureau's complaint,

correct?

A. I would say that's fair, yes.

Q. Okay. And you do recall approving the
Complaint?

A. Generally, yes. Not specifically.

Q. Okay. Going on to page 4, please. And

there's some specific paragraphs I want to --

MR. DOUGLAS: Before you go further,
Counselor, we ocught to establish, are you
interrogating him as a former director of the
Bureau or as an attorney? Because he's not going
to be answering questions with regard to being an
attorney.

MR. WOQLEY: I'm asking him
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questions --

MR. DOUGLAS: And for instance about --

MR. WOOLEY: -- about a complaint he
approved.

MR. DOUGLAS: Pardon me?

MR. WOOLEY: I'm asking him questions
about a complaint he approved. And if people want
to object about a particular question, go ahead.
But I'm going to ask him questions about a
complaint he approved. He said he approved it.

MR. DOUGLAS: Yeah, I'm sure if he
hadn't have been an attorney and the head of the
Bureau, he would have approved it anyway in the
course of his duties.

Q. Okay. Paragraph 17, 18 and 19 refer to
"demand letters." Do you see those?

A. I see that. VYes.

Q. Yeah. Do you recall having seen the

demand letters that are referenced in these

paragraphs?
A. I do not recall that offhand, no.
Q. Okay. And then if you look at

paragraph 23, it talks about, "When Weltman sends

demands letters, Weltman attorneys generally have
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not reviewed a corresponding consumer's individual
account file to reach a professional judgment that

sending a letter is appropriate." Do you see

that?
A. I see that.
Q. And then paragraph 26, the "...demand

letters misrepresent...."

A. 1 see that paragraph.

Q. Okay. I take it you stand by the
complaint?

A. Well, I'm no longer the director of the

Bureau, so I don't know that it matters one way or
another at this point.

Q. But do you have any reason to believe
that those allegations are not true?

A. What I will say is that this complaint
would not have been filed without my approval,
that would have been based on a recommendation
memo that would have laid out their understanding,
the attorney's understanding of the facts that
they had investigated in the matter and their
understanding of what they thought the law -- how
the law stands in terms of what the significance

of those facts are, and that would have been the
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basis on which the complaint was filed.
Q. Okay. You made a public statement
about the complaint when it was filed, correct?
A. We often did. I don't recall whether
we did here or not. But I assume you're going to
show me a document and tell me that we did.
Q. Exhibit H.

MR. DOUGLAS: Are you finished with the
complaint?

MR. WOOLEY: I might go back to it.

MR. DOUGLAS: Okay.

Thereupon, Exhibit H is marked for

purposes of identification.
0. Exhibit H is a press release that was
issued by your office. And you'll see the second
paragraph quotes you. Do you see that?
a. I do.
Q. Would you mind reading that for the
record, please?
A. No, I would not mind. "'Debt
collectors who misrepresent that a lawyer was

involved in reviewing a consumer's account are
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implying a level of authority and professional
judgement that is just not true,' said CFPB
Director Richard Cordray. 'Weltman, Weinberg &
Reis masked millions of debt collection letters
and phone calls with the professicnal standards
associated with attorneys when attorneys were, in
fact, not involved. Such illegal behavior will

not be allowed in the debt collection market.'"

Q. So that's your quote. Did you write
that?

A. I would have edited a draft of a quote.
Q. A1l right. But somebody would have

prepared a draft for you?
A, I take responsibility for it.
MR. MCCRAY-WORRALL: Objection to the

extent this is getting into privilege information.

Q. But you stand by the quote?

A. I do.

Q. 21l right. And what was it based on?
A. So --

MR. MCCRAY-WORRALL: Objection, vague.
A. The quote would have been based on the
materials I saw recommending the filing of a

lawsuit that I approved. It would have laid out
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the Bureau's investigation of the facts and what
they understood the facts to be. And it would
have been based on Bureau attorneys'
representations as to what they thought the law
was in the area as applied to those facts. And --
and that would have been the basis for this
characterization of what the lawsuit was about.
Q. Yeah. "Weltman, Weinberg & Reis masked
millions of debt collection letters...with
professional standards." What do you recall about
the letters that was -- that you found to be
illegal behavior?

MR. MCCRAY-WORRALL: Objection.
A. So I don't recall the specifics of what
was in my mind or what I found. I think the
specific allegations, factual and legal are in the
complaint and have been documented in documents
filed in the case and they probably speak for
themselves.
Q. You've said several times things speak
for themselves. I understand. I'm just trying to
in discovery to understand your understanding.
A. I understand. I understand.

Q. Sure. Yeah.
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Is there anything that -- about the
sending of the letters that isn't set forth in the
complaint?

MR. MCCRAY-WORRALL: Objection.

A. Well, I can just speak generally. A
complaint lays out with sufficient particularity
to initiate a case as to what our understanding of
the facts were. BAnd they are allegations, they
are not yet proven, and they have to be determined
ultimately by a court. And there is a
representation as to the legal claims that are
based on those facts. 2nd then there will be
further documents filed in the case that will
flush that out with more particularity or perhaps
might migrate as discovery and other matters
evolve. BAnd as you know well, the cases can go
beyond the mere allegations that were initially
contained in a complaint at the outset of the
case.

Q. And the complaint that you've just read
here lays out problems that the agency has or with
the demand letters appearing on the fimm's
letterhead. Do you see that? I directed your

attention --
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A. Where are you directing my attention at
this point?
Q. The same place I had you look before,
paragraph 17 through 19.
A. So we're back to the Complaint?
Q. Yeah.
A. I do see that.
Q. 211 right. And do you recall that that

was part of the problem that you had with them,
which is why you'd have to make a public statement
that this was illegal behavior in these millions
of debt collection letters because they used the
letterhead?

MR. DOUGLAS: Objection. If you could
rephrase that.

MR. WOOLEY: I think it was clear.

MR. DOUGLAS: Well, I don't think so.
You said that you had with him. Do you mean the
department?

MR. WOOLEY: Could you just read it
back, please.

MR. DOUGLAS: The agency --
A. Look, I would just simply say there's a

complaint here. It represents the Bureau's
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position at that time that the facts that have
been investigated and are alleged in the complaint
give rise to legal violations as specified in the
complaint. Paragraph 17 through 19 state what the
Bureau understood to be the facts. They're
alleged; they're not yet proven. They would need
to be determined by a court but those are part of
the complaint, yes.
Q. I'm focusing on your statement because
it's your statement in the press release that they
masked millions of debt collection letters in an
improper way that you called "illegal behavior."
Is that based on anything other than what is in
this complaint?

MR. MCCRAY-WORRALL: Objection to the
extent that calls for privileged information.
A. I think I already answered that. I
mean, I can answer it again. It would be based on
what was specified in this complaint and on the
package of materials whatever it was that came to
me with the recommendation memo that I would have
reviewed. Some of which not, all of which, may
have been captured in the complaint.

Q. Before making this public statement,
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did it occur to you at all that Weltman, Weinberg
& Reis had collected debt for you when you were
the Attorney General and that you had twice
appointed them to do so?

MR. MCCRAY-WORRALL: Objection to the
extent it calls for privileged information.
A. I don't know that I recalled that at
the time. I don't know that it would or should
have mattered had I recalled it. You know, they
were collecting debt on behalf of my office when I
was an Ohio Attorney General. My office did many
things during my time there. We always attempted
to do what we thought was right. We did not
always get things correct. Often courts corrected
us and told us otherwise. And if so, we would
adapt to that and adjust to it. I'm not quite
sure how your line of inquiry bears on the
bringing of this case.
Q. But did you have any -- did you have
any reason to believe that Weltman, Weinberg &
Reis had improperly collected debt on your behalf
when you were the Attorney General?

MR. DOUGLAS: Objection.

A, Well --
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MR. DOUGLAS: Again, on your behalf.
You're talking about on behalf of the State of
Ohio, right? You need to make a distinction
between the State of Ohio, the Bureau and him
individually.

MR. WOOLEY: Well, I'm talking about
when he was the Attorney General.
A. 80 again what the state of the law may
have been in 2009, what it may now be in 2017, I'm
not clear what kind of gap or migration may have
occurred during that time. So I -- so I think
we've been over this question before and I think I
answered it before.
Q. Yeah. I've been -- I'm going to have
to unpack that a little bit.
A. Okay.
Q. Do you believe there was a change in
the state of the law that would have made the way
they collected debt for you when you were the
Attorney General somehow a violation of the law
fast-forward seven years?
A. I don't know.

MR. MCCRAY-WORRALL: Objection to the

extent it calls for a legal conclusion.
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A. I don't know that for sure one way or
the other.
Q. One way or the other you don't know
that?
A. Yeah, not as I sit here.
Q. Okay. 8o you had hired them twice and
said twice that you had the highest confidence in
their legal expertise, integrity and ability.
You'd hired them twice. You had taken no action
to terminate their involvement when you were the
Attorney General, right?
A. Not -- not that I can recall.
Q. Okay.
A. Uh-huh.
Q. And now in April of 2017, they're being

sued for misleading consumers, correct?

A. That is correct.

Q. Okay. What did you understand that

they were doing differently in collecting debt?
MR. MCCRAY-WORRALL: Objection.

Q. Between the time they collected debt

for the State of Ohio and when they collected debt

during the period -- time period covered by this

complaint?
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MR. MCCRAY-WORRALL: Objection to the
extent it calls for privileged information.
A. I didn't make that comparison. I don't

know what to tell you on that. What I know is
that in the spring of this year, a recommendation
came to me based on an investigation that had been
conducted by the Bureau to file this lawsuit. And
I approved the lawsuit, believing that the
allegations of fact and the laws apply to them
made out a good faith case for a violation of
federal law. As to what would have happened or
might have happened eight years before that, that
was not part of my consideration nor do I think it
was germane to that decision.

Q. Okay. And again the gravamen of the
complaint is what is summarized in paragraph 2,
"The Defendant engages in unlawful collection
activities by misrepresenting the level of
attorney involvement in demand letters and calls
to consumers." Correct?

A. That's what paragraph 2 says.

Q. Okay. Exhibit I.

Thereupon, Exhibit I is marked for
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purposes of identification.

Q. 1'11 represent to you that Exhibit I is
the form template that was sent by Weltman,
Weinberg & Reis as an initial demand letter when
they collected debt for the State of Ohio. The
date is an artifact of when it gets printed
because it remains in the system as a macro. So
we printed December 14 because we were getting
ready to come see you.

A. Understood.

Q Understood?

A, Uh-huh.

0 Okay. Do you recognize this document?
A Offhand, no. But I see what it is.

aAnd I understand what it -- what it is.

Q. Okay. Do you recall, though, approving
and in fact insisting that this be the document
that be sent as an initial demand letter by
special counsel when collecting debt for the State
of Ohioc?

A. I don't recall that specifically. But
I don't dispute that that was the case.

Q. 211 right. It certainly would have
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been approved by you; is that correct?

A. Again, not this specific letter per se.
But the general template I assume was -- it
certainly went out under my authority.

Q. All right. And let's just look at some
of the characteristics of it. So the letterhead

says "Richard Cordray Ohio Attorney General,"

correct?
A. Correct.
0. And on the right "Collections

Enforcement -Special Counsel," correct?

A. Correct.

Q. And it names Alan Weinberg as special
counsel, correct?

A. On the left side and also in the
closing, yes.

Q. And then in the body of the letter
there's a reference to "Special Counsel" and the
"Attorney General" and then signed by a particular
lawyer. Do you see that?

A. I see that. Yes.

Q. Okay. Do you believe this letter was
in any way misleading to the consumers that

received that letter?
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MR. DOUGLAS: Objection.

MR. MCCRAY-WORRALL: Objection. Calls
for a legal conclusion.

MR. DOUGLAS: &And I would renew that
objection. Again that's an ultimate issue in this
case and he's not qualified, nor should he be
representing that he is to answer that question
that a judge is required to answer.

Q. Do you believe the letter is misleading
to consumers regarding the level of attorney
involvement?

MR. MCCRAY-WORRALL: Same objection.

A. I think that would be a matter for a
judge to decide.
Q. A judge should decide whether your

letter -- this is your letter, it's on your

letterhead?
A. It's on my letterhead.
Q. Do you have any concerns that this

letter may have in fact misled consumers in the
state of Ohio? Do you have any concerns
personally?

A. Again, you're asking for me to make a

judgment about a legal conclusion, and I would
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say --
Q. I'm not.

A. And I would say --

Q. I'mnot. I'm using plain English.

A. That's how --

Q. Do you have any concerns --

A. That's how I'm --

0. Do you have any concerns whatsoever
whether this letter was misleading to consumers,
sir?

MR. MCCRAY-WORRALL: Counsel, can I
interject for a second? You're interrupting the
witness. Could you please allow him to finish --
B, That's not --

MR. DOUGLAS: -- his answer before you

ask another question?

A. So that's how I'm understanding your
question. "Misleading" is a legal term. But what
I would say is this, and again it might short
circuit some of what you're doing here. What we
may have thought in the Attorney General's Office
in 2009 based on the state of the law as we
understood it at the time may or may not be what I

would have thought in 2017 at the Consumer Bureau
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based on the state of the law as it appeared to me
at that time. So I might have had a judgment in
2009 that might no longer have been my judgment in
2017. But I can't really speak to exactly what I

would have thought in 2009.

Q. So how would Weltman, Weinberg & Reis
know that?
A. I assume that they would keep up with

changes in the law and Court decisions and --

0. And what sort of --
A. -- adapt accordingly.
Q. What sort of guidance did the CFPB put

out to make sure that if somebody said, boy, this
is a problem you need to change, where would we
find that guidance?

A. I can't speak specifically to where
that would have been.

0. I've been on your website. I can't
find it. Where would we find it?

a. Well, I'm not quite sure what you're
getting at here. There have been no rules or
regulations issued on debt collection, although
there -- there are matters pending at the Bureau.

The Bureau has brought enforcement actions and
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given guidance through other enforcement actions
and orders and court decisions have been rendered,
you know, around the country. I assume that as
was true then and is true now, debt collectors
keep up with the Court decisions and adjust their
behavior accordingly. And, you know, sometimes
those court decisions may be clear, sometimes
they're not clear. But the law evolves and
changes and it happens all the time.

Q. Okay. To my specific question, did the
CFPB put out guidance that said a letter like this
is illegal? A letter like Exhibit I, did the CPPB

put out guidance that said that?

a. What do you mean "guidance"?
Q. Guidance.
A. Well, the CFPB put out a lot of

information in a continuing flow. There would
have been other enforcement actions that might
have been decided and there would be decisions and
consent decrees and Court decisions. There might
be supervisory highlights which were put out from
time to time about what happened in supervising
entities in terms of their debt collection

practices, there could be guidance documents
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separate from those. I don't know offhand whether
there were or weren't. There could be rules and
regulations which have not yet been adopted by the
Bureau that are in process.
Q. Yeah.
A. There's a variety of different things.
As to whether there was some specific document
that said specifically what you're asking, I don't
know offhand.
Q. Okay. This is Exhibit J.
Thereupon, Exhibit J is marked for

purposes of identification.
Q. This is Exhibit J. This is the demand
letter that was used by Weltman, Weinberg & Reis
during the period of time that's the subject of
your -- the CFPB's complaint. Do you recall
having seen this before?
a. I don't recall offhand whether I could
have seen it before, but I may well have.
Q. All right.

MR. MCCRAY-WORRALL: Counsel, I just

want to step back for just -- I want to object to
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the extent you're making characterizations about

these documents.

Q.

Do you recall seeing something like

this, though, when you approved the complaint?

A.

I may well have. I don't have a

particular recollection of exact documents --

Q. Okay.

A. -- that were part of that package of
materials.

Q. So here's the thing. A press release

says this letter is horrific illegal behavior.

A.

Q.

A.

Q.

I don't believe it said that.
Okay.

That's not what the --

Let's -- let's be precise.

I don't remember it.

You're right. You're right. I'm --

you're right. I'm just getting a little --

A. Uh-huh. Yeah.

Q. And I apologize. That was -- I
apologize.

A. You don't need to apologize. I

understand that you're passionate in supporting

your client here. And --

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC | 614-444-1000




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

280

120

Q. Well --
A. -- I think that there are -- reasonable
minds could disagree about this.
Q. Yeah. But my client is facing an
existential threat to its firm because of this
lawsuit.

MR. MCCRAY-WORRALL: Counsel, are you
asking a question?
Q. And I would like to understand --
A. I'm sorry. Is that -- is that --

MR. MCCRAY-WORRALL: Or is that a

statement of fact?

Q. What's the difference between that
letter?

A. Is that a statement of fact?

0. What's the difference between this

letter and this letter? The letter that you
approved that has the names of your -- you're the
Attorney General, the names of special counsel in
it approved by you, then the one that caused your
agency to sue them?

A. I'm sorry. So what documents are we
referring to?

Q. We were looking at Exhibit I and J.
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MR. DOUGLAS: Objection. I'm going to
let him answer it if he wants to answer it. But
my point again is that even if the Attorney
General was wrong in his application of this law,
it does not affect and it does not go to relevancy
under 401(b) and is not a fact in consequence in
determining this action. Even if they're wrong
and your client was wrong doesn't make your client
right because they were wrong.

MR. WOOLEY: Well --

MR. DOUGLAS: So I'm not going to let
him answer -- draw that conclusion unless he
chooses to do so.

MR. MCCRAY-WORRALL: I'll also object
that question is vague and appears to call for a
legal conclusion.

MR. WOOLEY: BAndy, I'm going to say on
the record intent is an issue in the case. If
there -- no. No. We understand the underlying
violations. It's our case. You're representing a
third party witness.

MR. DOUGLAS: Yes.

MR. WOOLEY: If there's no intent,

there is zero damages. Intent is a defense. If
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you do things exactly the way the Attorney General
said was fine and they never tell you to change
it, how in the world can they establish we engaged
in intentional misconduct?

MR. DOUGLAS: That's for you to defend
and somebody else to prove.

MR. WOOLEY: But it's also for --

MR. DOUGLAS: Not their --

MR. WOOLEY: But it's also for me to
develop facts in discovery on, Andy, and that's
what I'm doing.

MR. DOUGLAS: Would you let us answer
before you proceed? That's all. I'm just telling
you he is not in a position to answer the
comparison between those two documents as a lay
witness. He is a lay witness in this case.

Q. All right. Okay. I and J. I know
you're a lay witness. But your -- your name's on

the letterhead.

A. It is certainly on the letterhead,
yeah.
Q. And so a consumer receives this letter,

sees the name of an Attorney General, there are

seven different references to a specific lawyer,
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either you or Mr. Weinberg in the letter, okay?
Had you reviewed the account level detail before
this letter was sent?

MR. DOUGLAS: Objection. It's been
asked and answered --

MR. WOOLEY: It has not.

MR. DOUGLAS: -- several times.

MR. WOOLEY: It has not.

MR. DOUGLAS: Answer it one more time
then.
Q. Had you reviewed the account level
detail for each letter before this letter was
sent?
A. Which letter are we referring to?
Q. I.
B. Exhibit I?
Q. I.
A. Had I -- had I reviewed the account
level detail before the letter was sent?
Q. Right. Back to my son with the parking

tickets and the books at Ohio State.
A. Yeah.
Q. Had you reviewed his account before

sending this letter?
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MR. MCCRAY-WORRALL: Objection, vague.
A. I don't know that I would have. But I
would have a sense that somecne would have and in
the Attorney General's Office --

MR. DOUGLAS: To be fair about the

question --

A. -- and I don't know who that would be.
MR. DOUGLAS: -- he didn't send the

letter.

Q. A lawyer? Would a lawyer have reviewed

it?

A. It would depend on the facts and

circumstances. I don't know offhand.
Q. Okay. You say you don't know that you
would have. Were you actually locking at account
level detail in this high volume collection debt
collection?

MR. MCCRAY-WORRALL: Objection.
Q. Were you doing that, sir?
A. At this point you're talking about a
letter that was sent from the Weinberg offices,
okay. I would not have reviewed that letter
before it was sent by Alan Weinberg.

Q. Would you have reviewed the underlying
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account level detail?
MR. MCCRAY-WORRALL: Objection.
Q. Would you have done that?
A. I'm not guite sure what you are getting

at here. There are multiple lawyers' names on
that letter, okay? It's been sent by Alan
Weinberg, all right? My assumption is that Alan
Weinberg or someone on his behalf would have
reviewed that detail, okay?

0. Exactly. Someone on his behalf. A
lawyer on his behalf?

A. You know, depending on the wording of

the letter, that might be appropriate.

Q. Well, you have the letter in front of
you.

A. It might not --

0. You have the letter in front of you.
A. Look, you're asking me to make

judgments that the judge in this case will have to
make. And I think you've going to have to get
those judgments from the judge not from me.

Q. It's a factual question. You have the
letter in front of you. For that letter, would

you have expected that Mr. Weinberg would have
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reviewed the account level detail?
A. Or a lawyer in his firm.
Q. A lawyer, a lawyer, prior to that
letter being sent?
A. I may well have, I may not have. It
would depend on what the state of the law was and
how we understood it at that time. That was eight
years ago. Been court decisions since then, may
be the law has changed. So I -- you know, I don't
know what to tell you. You've tried to ask me
this a number of times --
0. A1l right.
A. -- and I only have what I can say in
response. And I've tried to give it to you
several times.
0. A1l right. So Exhibit J, the Bureau's
complaint says, "demand letters misrepresents that
attorneys at the firm have reviewed the consumer's
file and determined that the consumer owes the
amount demanded, which in fact no such review has
occurred." That's what the allegation is about,
this letter.

MR. MCCRAY-WORRALL: Objection. You're

characterizing the complaint.
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That's the --

Well, the Complaint speaks for itself.

It says what it says.

Q.

So look at the letter. What letter --

what lawyer is represented in this letter to have

reviewed the consumer's file in letter J?

A.

Well, look, again, it's up for a judge

to decide, not me. But the question is whether

that would be a fair characterization based on the

entirety of what is presented on this page and

received by an average consumer.

Q.

You know, I appreciate it, but I

understand what the judge's job is. I get that.

I don't need -- we don't need to be continually

reminded of that.

But you have made the public statement

that this is illegal behavior. That's your

statement in the press release and it's your

complaint.

MR. MCCRAY-WORRALL: Objection.

A. That's -- that is what the complaint
alleges.

Q. Right.

A. It's not a matter for the Bureau itself

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC | 614-444-1000




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

288

128

to determine finally, it's a matter for a Court to
determine, and a Court will do that.

Q. But in fact before you made this
statement to the press and called it illegal

behavior, you made that conclusion yourself?

A. I -- I did believe based on what I had
understood.

Q. You did believe?

A. That was --

Q. Looking at this now and looking at what

you sent out, do you still believe it? Do you
still believe that the letter that was sent out by
Weltman, Weinberg & Reis during the period of time
at issue in the complaint is in fact a
misrepresentation and is illegal?

MR. MCCRAY-WORRALL: Objection, it
calls for a legal conclusion, alsc object on
relevance grounds.

A. I'm not sure -- you know, I'm no longer
the director of the Bureau. I'm not sure what --
what your point is here.

Q. On April 17th, you described this
collection letter as, "'Such illegal behavior will

not be allowed in the debt collection market.'"
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MR. MCCRAY-WORRALL: Objection.
You're --
Q. And you said it misrepresented that a
lawyer was involved in reviewing a customer's
account. You can look at the Exhibit H yourself.
I think it's a fair paraphrase from your quote.

MR. MCCRAY-WORRALL: Objection to the
extent you're assuming that it's this letter
that's at issue in that statement. That has not
been established.

MR. WOOLEY: For the record, we should
say -- I -- the objections are being interposed by
somebody who has yet to appear in this case --

MR. MCCRAY-WORRALL: I have noted my
appearance.

MR. WOOLEY: -- in any substantive way.
He's not been in a deposition. He's not been in a
court conference. And I have no basis to believe
that he knows anything about the file.

MR. MCCRAY-WORRALL: Objection.

BY MR. WOOLEY:
Q. So you make the statement in the press
release that this letter is "illegal behavior"?

A, I think the press release speaks for
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itself. You've quoted it several times now and I
think accurately enough, but it speaks for itself.
Q. Okay. All right. I'm asking you not
about -- I'm not asking you for a conclusion that
judge might make. Richard Cordray said, "Such
illegal behavior...." This is the letter, I'm
representing that to you. If I'm wrong, I'm
wrong; but I'm right. This is the letter. What's
illegal about this letter?

MR. MCCRAY-WORRALL: Objection.
A. The allegations in the complaint detail
that, and there's probably been further filings in
the case which I have not seen that further flesh
out the Bureau's theories on this. And they may
be right or they may be wrong, but that's the case
that was brought.

MR. DOUGLAS: I recognize you're in
discovery.
A. You're --

MR. DOUGLAS: You're in discovery.
Q. I want to repeat that.

MR. DOUGLAS: I want to make sure that
you understand that he's not speaking on behalf of

Richard Cordray. At that time the press release
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is the Bureau issuing it. It happens to be under
his name.

MR. WOOLEY: It's his quote, though.
A. As the director of the Bureau.

MR. DOUGLAS: We all are quoted in the
press on behalf over our clients.
Q. 2m I hearing you correctly, though,
that you just said this was complaint that you
approved to sue this law firm that you worked with

before, they may be right and they may be wrong?

A. Look --
Q. Did I accurate -- did I just hear you
say that?

MR. DOUGLAS: I didn't hear it.
A. There's really nothing at issue here
and you're trying to make something an issue. We

file complaints --

Q. Tell him that.
A. No. Listen to me.
Q. No. No. No. You tell him that.

MR. MCCRAY-WORRALL: No.
A. I'm answering. Let me answer. We file
complaints in cases, we know we're not going to

necessarily win every case. And if a court
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decides otherwise, we will accept that and we will
adapt our approach accordingly. We filed this
case because we thought we had an appropriate case
to bring. We understand at the outset of every
case we may be right or we may be wrong and a
judge will ultimately tell us that. But we feel
we have sufficient grounds to bring the case based
on the facts as we know them and the law as we
understand it. And that's what we did here and
that's what we did in every case. Now having said
that, we do not win every case. 2And that's -- you
know, unfortunately, that's the case. But that is
the fact as well.
Q. Okay. Do you have any basis to believe
-- and if you do, explain it to me -- that
Weltman, Weinberg & Reis would have somehow been
told in any way, shape or form that this letter,
Exhibit I, was now considered to be problematic?
a. I don't know on what basis.

MR. MCCRAY-WORRALL: Objection.
A. Who would tell them that? The current
Attorney General or -- or --
Q. Or perhaps the agency --

A. -- their own lawyers or --
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Q. -- that puts out guidance --
A. -- you?
MR. MCCRAY-WORRALL: Objection to the
extent that's calling for privileged information.
MR. WOOLEY: A conversation with
Weltman, Weinberg & Reis and him is privileged?
MR. MCCRAY-WORRALL: About knowledge
that he might have had about the communication
with Weltman, Weinberg.
A. What conversation?
Q. I'm asking you. I'm asking you.
A. Do you have a hypothetical conversation
in mind now.
Q. Well, I've said it to your lawyer and I

talked over him, and I'm sorry. I do apologize
for my pace getting a little ahead of me. But as
you can tell, it's -- I won't say anymore.

Okay. There is an element of intent in
the case. Did people know they were doing

something or believe they were --

A. Are you testifying now?

Q. No. Hear me out. Hear me out.

A. Are you asking a question? What are
you doing?
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Q. There's an element of that. Did they
know that they were doing something inappropriate?
And I'm asking you because we have you on the
record. Do you have any basis to believe that
they were told in some way, shape or form that --

that they couldn't send letters like --

A. Look --

Q. -- either the one as Exhibit I --

A. I'm not sure what you're getting at.

Q. -- or J?

A. You seem to be suggesting that I should

somehow change my mind about something. I'm no
longer the director of the Bureau. I have no
influence or authority to address any further
conduct of this case. Nobody's asking my opinion
at the Bureau. They will -- they will proceed
themselves from here. What you might think you're
persuading me of or what the elements of the claim
are and so forth is not very relevant at this
point. I'm not in that position anymore, so --
Q. Right. Okay.

On are you aware of any differences
between the way in terms of the practices,

procedures that were employed by Weltman between
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the way they collected debt for the State when you
were the AG and the way they collected debt during

the time period covered by the complaint?

A. Am I familiar --

Q. Are you personally?

A. Am I familiar with the differences?

Q. Yeah.

A I am not particularly familiar with the

differences, no. But I could also -- a relevant
point here is whether the law itself might have

evolved during that period of time. So you know

what --
Q. I see.
a. -- might have been done in 2009 might

or might not be viewed in the same way in 2017 and
that's -- that's a difference that you're sort of
-- you're wishing away here that might well
matter. I don't -- I don't -- I haven't followed
the law in this -- as carefully as people who do
debt collection for a living.

Q. I'm going to resist now -- fail to
resist a temptation. You said I'm wishing away.

I don't -- because it's not for you to ask me

questions. I'm trying to understand. I'm not
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wishing away. If there is a change that made
something that was appropriate in 2009 and 2010

and 2011 inappropriate between 2014 and 2017 --

A. Two things.

Q. -- I would like to know what that is.
A Yeah.

Q. That's all. It's a matter of fact.
What is that?

A. That's fine.

MR. DOUGLAS: And you'll argue that to
a Judge. I'm sure.

MR. MCCRAY-WORRALL: Objection, to.
A. Two things. One is you're suggesting
that the two letters you're comparing I and J are
exactly the same in all particulars. I don't know
that that's so. I haven't done a minute
comparison of them. It's not something I would
have done in filing the lawsuit in this case.
You're also suggesting that the law applicable to
I and J, even if they were exactly the same which
they may or may not be is a factual matter, is the
same law in 2009 as it is in 2017, and I don't
know that to be the case either. But those are

matters that you'll end up arguing to a Judge and
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a Judge will decide them or -- or maybe you'll
reach a resolution prior to that. I don't know
how this case will proceed, but I don't really see
how my opinions on this at this point are
particularly helpful to you or to anyone in
deciding this case.

MR. WOOLEY: Okay. We're going to take
a little break. We want to go over some notes and

we can figure out how much more of this we need to

do.
MR. DOUGLAS: Yeah.
(A short recess is taken.)
BY MR. WOOLEY:
Q. And just one question back to the era

when you were the Attorney General. There were
people to whom you had delegated responsibility
for this collection activity, I've asked you
questions about who those people were and you're
clear about who you don't remember. Do you have
any reason to believe that those people engaged in
any illegal behavior with respect to the
correction of debt?

A. 1 certainly would hope that they

didn't. I don't have any reason to think that
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they did, but it's not impossible that someone
might have. But I thought we put processes in
place to try to prevent that from happening.

Q. All right. Back to Exhibit H briefly.
In your paragraph -- in the guote that's
attributed to you, you talk about "professional
standards associated with attorneys, when
attorneys...." What professional standards are
you referring to?

A. I assume that I was referring to the
kind of professional standards that you and your
colleagues operate under, standards of
professional conduct and the like.

Q. Okay. 8o that's your assumption. Do
you recall, though, a little more clearly? This

isn't that long ago. It's --

A. Well, lock, I would say --
0. Seven, eight months ago?
A. 1 assume three things. It would be

professional standards that apply specifically to
lawyers and how they conduct themselves. It would
be general professional standards in the
profession that may or may not be written down

somevhere in specific, but kinds of, you know,
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better practices. And it would also be compliance
with the debt collection laws since we're talking
about debt collection here.
Q. Yeah. And so set aside the compliance
with debt collection laws, the professional
standards piece --
A. I don't know that you can set it aside,
I think they're all wrapped together --
Q. Okay. All right.
A. -- in this quote. This is a shorthand,
nonlegal quote here.
Q. A1l right. But it is a public
statement that the CFPB directors believe that
Weltman, Weinberg & Reis hasn't lived up to the
professional standards required of it as
attorneys?
A. It's a shorthand version, then a
complaint was filed alleging violations of the
law, correct.
0. Okay. Is it part of the CFPB's purview
to be the arbitrator of whether lawyers comply
with their professional standards?

MR. MCCRAY-WORRALL: Objection.

A, I'm not really understanding -- I mean,
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the CFPB's authority is specified in statute, it
includes enforcing the law and that's what the
purview is. We're not disciplinary counsel if
that's what you're getting at.
Q. And so that is for other people?

MR. MCCRAY-WORRALL: Objection.
A. I'm not sure what -- what are you
saying "for other people"?
Q. You said we're not disciplinary
counsel. So whether or not Weltman, Weinberg &
Reis violated professional standards associated
with the practice of law, that's for other people
to decide; is that what you're saying?
A. It doesn't say professional standards
associated with the practice of law.
Q. No. I'm saying -- you're right. It
says professional standards associated with
attorneys. I'm sorry.
A. Yeah. Well, you know, look, you're
taking a comment in a press release and trying to
give it precise legal particulars. I don't think
it was intended as such. This is a
characterization that a lawsuit was filed based on

allegations of fact and claims that have to be
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proven, have to be determined only by a court that
the law was violated. That's what it -- that is
what it's about.

Q. Right. Have you seen press releases

issued by the Department of Justice in criminal

matters?
A. I--
MR. DOUGLAS: Objection. There's no
relevance.
A. Relevance.

MR. DOUGLAS: Objection. There's no
relevance to that.

MR. WOOLEY: Well, I just want to draw
a comparison. If he hasn't seen them, he hasn't
seen.

MR. DOUGLAS: Well, but there's no
relevance to it. BAnd if we keep letting you go
on, on and on as I have with regard to relevant,
nonrelevant matters, who knows where it's going to
go. I'll let him answer that one, but stay to the
issues in this case. He wants to know.

A. I'm not that familiar with Justice
Department criminal press releases actually.

Q. I might be missing it. But I'm not
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seeing in any -- any of this press release your
statements about how we might be right, we might
be wrong, it's up for a Judge to decide. Is that
anywhere in here?

A. Look, I think that's true of every case
that you bring. You bring a case in a court
knowing that a judge will decide it.

0. Yeah. And the DOJ actually says that
in its press releases, this is not evidence of
guilt, the guilt is to be determined by a court if
it's proven beyond a reasonable doubt. Do you
understand --

MR. MCCRAY-WORRALL: Objection.

Q. But that's not finding its your way
into your press releases?

MR. MCCRAY-WORRALL: Objection.

A. I'm not sure what you're getting at and
whether you're asking a question or commenting for
the record.

MR. DOUGLAS: And beyond a reascnable
doubt is a criminal standard, not a civil
standard.

MR. WOOLEY: I understand. Yeah.

So since we have everybody on the
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record, Mr. Douglas, is -- if the case goes to
trial in the spring, I assume that you'll still be
representing Mr. Cordray, and I wouldn't want to
send a process server to his house. But if you
agree to accept service of a trial subpoena --

THE WITNESS: You sent a process server
to my house before. I had no objection to that,
it's perfectly permissible.

MR. WOOLEY: I'm trying to extend a
courtesy.

THE WITNESS: It doesn't matter.

MR. DOUGLAS: Send the process server
to his house.

MR. WOOLEY: Okay. No. I just -- I
just don't want to be accused of having contact
with a represented party because --

MR. DOUGLAS: I understand.

MR. WOOLEY: -- we do intend to issue a
trial subpoena.

THE WITNESS: I don't have any problem
with that.

MR. DOUGLAS: Because I don't know
whether or not he's -- I'm going to be

representing him. That's going to be up to him.
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But I can tell you I moved into a new neighborhood
and I don't want to be voted out of it because a
process server.

MR. WOOLEY: Well, I don't want to have
contact with a represented party.

MR. DOUGLAS: You wouldn't do anything
unethical, we know that.

MR. WOOLEY: Thank you.

THE WITNESS: No problem.

MR. WOOLEY: Anything else? We're
done.

(A short recess is taken.)

MR. DOUGLAS: I'm was going to ask some
questions, but I don't need to. That takes care
of it.

MR. MCCRAY-WORRALL: No questions.

(Signature not waived.)
Thereupon, the foregoing proceedings

concluded at 11:35 a.m.
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State of Ohio 3 CERTIFICATE
County of Franklin: §S

I, Stacy M. Upp, a Notary Public in and for the
State of Ohio, certify that Richard Cordray was by
me duly sworn to testify to the whole truth in the
cause aforesaid; testimony then given was reduced
to stenotype in the presence of said witness,
aftervards transcribed by me; the foregoing is a
true record of the testimony so given; and this
deposition was taken at the time and place
specified on the title page.

Pursuant to Rule 30(e} of the Federal Rules of
Civil Procedure, the witness and/or the parties
have not waived review of the deposition
transcript.

I certify I am not a relative, employee,
attorney or counsel of any of the parties hereto,
and further I am not a relative or employee of any
attorney or counsel employed by the parties hereto,
or financially interested in the action.

IN WITNESS WHEREOF, I have hereunto set my hand

and affixed my seal of office at Columbus, Ohio, on
December 21, 2017.

oy

Stacy M. Upp, Notary Public - State of Chio
My commission expires August 6, 2021.
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Witness Errata and Signature Sheet
Correction or Change Reason Code
1-Misspelling 2-Word Omitted 3-Wrong Word
4-Clarification 5-Other (Please explain)
Page/Line Correction or Change Reason Code

I, Richard Cordray, have read the entire
transcript of my deposition taken in this matter,
or the same has been read to me. I request that
the changes noted on my errata sheet(s) be entered
into the record for the reasons indicated.

Date Signature

The witness has failed to sign the deposition
within the time allowed.

Date Signature

Ref: SU26625RC S-SU P-BW
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CONFIDENTIAL SETTLEMENT COMMUNICATION UNDER
FED. R. EVID, 408 AND LOCAL RULE 16.6(h)

February 28, 2018

Via Email

James Wooley

Jones Day

901 Lakeside Avenue

Cleveland, Ohio 44114-1190

Re: mer Financial P ion V. i
Co.. L.P.A. (N.D. Ohio, Case No. 1:17-cv-00817-DCN)

Dear Mr. Wooley:

Pursuant to the Court's Order dated February 26, 2018, the Consumer Financial
Protection Bureau (“Bureau”) submits the following itemized damages and settlement
demand to Defendant Weltman, Weinberg & Reis Co., L.P.A. (“Defendant”).

Damages [temization

If successful, by statute the Bureau can obtain, among other relief, costs, civil
money penalties, disgorgement or compensation for unjust enrichment, and injunctive
relief limiting the activities or functions of Defendant. See 12 U.S.C. § 5565(a)(2).

Civil Money Penalties

Any person that violates any provision of Federal consumer financial law
(including the Consumer Financial Protection Act of 2010 and the Fair Debt Collection
Practices Act) shall forfeit and pay a civil penalty. 12 U.S.C. § 5565(c)(1).

Civil money penalties at the first tier may not exceed $5,639 for each day during
which the violation continued. See 12 U.S.C. § 5565(c)(2)(4); 12 CF.R. § 1083.1
(adjusting CFPA civil money penalties for inflation). Here, the violations continued from
at least July 21, 2011 through December 31, 2017, and potentially longer if WWR
continued the violative conduct at issue beyond the close of discovery. Accordingly, the
maximum First Tier ¢ivil money penalties for that 2,356-day period is $13,285,484.

Disgorgement or Compensation for Unjust Enrichment

The Bureau estimates that the approximate ill-gotten gross revenue of the
Defendant for July 21, 2011 through December 31, 2017, is up to $95,278,549. This
amount includes the approximate gross revenue for Defendant's agency collections for
the years 2016-2017 as well as an estimate of gross revenues attributable to Defendant’s
pre-legal collections activities for the years prior to that.
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Settlement Demand

For the purposes of the mediation scheduled for March 8, 2018, and in an
attempt tosettle all of the claims in this action, the Bureau demands civil money
penalties of $600,000.

The Bureau also demands injunctive relief as follows:

(1) Defendant and its officers, agents, servants, employees, and attorneys who
have actual notice of any stipulated judgment, whether acting directly or
indirectly, may not viclate sections 1031 and 1036 of the CFPA, 12 U.S.C.
§§ 5531and 5536, or sections 807(3) or 807(10) of the FDCPA, 15 U.S.C.

§ 1692¢(3),(10); and

(2) Defendant and its officers, agents, servants, employees, and attorneys who
have actual notice of any stipulated judgment, whether acting directly or
indirectly, in connection with the collection of any debt may not represent, or
assist others in representing, expressly or impliedly that a communication is
from an attorney, that an attorney was meaningfully involved in reviewing the
consumer’s account or had reached a professional judgment that makinga
collection attempt was warranted (including by sending demand letters or
making collection calls identifying Defendant as a law firm) unless:

2. Anattorney was meaningfully involved in reviewing the consumer’s
account and had reached a professional judgment that making a
collection attempt was warranted; or

b. The representation clearly and prominently discloses that no attorney
has reviewed the debt.

The Bureau believes this demand is appropriate because it addresses the conduct
that violates the CFPA and the FDCPA, appropriately takes into account the mitigating
factors under 12 U.S.C. § 5565(c)(3), and will enable the parties to avoid the expenditure
of resources associated with trying this matter.

This demand is subject to the parties agreeing to a stipulated judgment that
would be subject to approval by the Acting Director of the Bureau as well as the Court.
See12 U.S.C. § 5564(c).

Thank you for your attention to this matter and we look forward to WWR's
response.

Sincerely,

it~

Sarah Preis
Enforcement Attorney
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CC:  Rebeceah G. Watson, CFPB (via email)
Zol D. Rainey, CFPB (via email)
Jehan Patterson (via email)
Tracy K. Stratford, Jones Day (via email)
Ryan Doringo, Jones Day (via email)
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Case: 1:17-cv-00817-DCN Doc #: 87 Filed: 07/25/18 1of 23. PagelD #: 3364

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
)
CONSUMER FINANCIAL )
PROTECTION BUREAU, ) CASENO. L:17CV 8§17
)
Plaintiff, )
)
V. ) JUDGE DONALD C. NUGENT
)
WELTMAN, WEINBERG & REIS CO, )
LPA., ) RANDUM OPINION
) AND ORDER
Defendant. )

This matter is before the Court subsequent to a four-day trial to the Court, with an
advisory jury duly empaneled and swom pursuant to Fed. R. Civ. Pro. 39(c)(1). Following trial,
the parties each submitted proposed findings of fact and conclusions of law. The issues have

now been fully presented and are ready for the Court’s consideration.

PROCEDURAL HISTORY
Plaintiff, the Consumer Financial Protection Bureau (“the Bureau®), filed this action on

April 17,2017, alleging that Defendant Weliman, Weinberg & Reis Co., LP.A. (“Weliman”)
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Case: 1:17-cv-00817-DCN Doc #: 87 Filed: 07/25/18 2 of 23. PagelD #: 3365

violated Sections 807(3), 807(10 and 814(b)(6) for the Fair Debt Collection Practices Act
(“FDCPA”), 15 U.S.C. §§ 1692¢{3), (10), and 16921(b)(6); and, Sections 1031(a), 1036(a)(1),
1054, and 1055 of the Consumer Financial Protection Act of 2010 (“CFPA™), 12US.C.
§85531(a), 5536((a)(1), 5564, and 5565, by “misrepresenting the level of atiorney involvement in
demand Jetiers and calls to consumers. (ECF #1, 1 1, 2). Following discovery both parties moved
for summary judgment. (ECF # 44, 45). Both of these motions were denied. (ECF #61).

Trial of this matter' commenced on May 1, 2018, before an advisory jury, pursuant to Fed.
R. Civ. Pro. 3%(c)(1). Prior to the jury’s empanelment, the Plaintiff voluntarily dismissed Counts
4, 5 and 6, with prejudice, and withdrew its request for disgorgement. (ECF #79). This lefi
Counts One through Three for trial. Count One alleged that Weltman®s demand letters
“misrepresented that the letters were from attorneys and that attorneys were meaningfully
involved, when in most cases the attomeys were not meaningfully involved in preparing and
sending the letters” in violation of Sections 807(3) and 807 (1) of the FDCPA, 15 US.C. §
1692¢(3), (10). Count Two alleged that the same letters violated Section 1036{a)(1)(A) of the
CFPA, 12 US.C. § 5536(a)(1)(A), for the same reason. Count Three alleges that this also
constituted deceptive acts and practices in violation of Sections 1031(a) and 1036(a)(1)(B) of the
CFPA, 12US.C. §§5531(a)(1)and 5536(a)(1)(B).

At trial, the Plaintiff called three witnesses: (1) Ms. Eileen Bitterman; (2) Mr. David
Tommer; and, (3) Dr. Ronald Goodstein, and submitted exhibits. Defendant called two
additional witnesses: (1) Chuck Pona; and, (2) Scott Weltman, On May 4, 2018, after four days

of trial, the jury submitted their answers o the following interrogatories:
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1. Do you find that the Plaintiff proved by a preponderance of the
evidence that the initial demand letier sent by Weltman contained any false,
deceptive, or misleading representations or means in connection with the
collection of a debt? _YES (Enter “yes” or “no”).

If your answer to Interrogatory Number | is yes, continue to Interrogatory Number
2. Ifyour answer is no, your deliberations are finished and you should not answer
any further questions.

2. Do you find that the Plaintiff proved by a preponderance of the
evidence that Weltman's lawyers were not meaningfully involved in the debt
collection process. _NO_ (Enter “yes” or “no”).

If your answer to Inferrogatory Number 2 is yes, continue to Interrogatory 3. IF

your answer is no, your deliberations are finished and you should not answer any

further questions.

Afier the advisory jury retumed these findings, the parties were given a final opportunity to
present their proposed findings of fact and conclusions of law.

The Court is not bound by the advisory jury’s determination, but finds that their answer to
Interrogatory Number 2 comports fully with the weight of the evidence presented at trial. The
jury's answer to Interrogatory Number 1, howéver, does not comectly reconcile the evidence
presented with the Court’s instructions or the standard of proof required of the Plaintiff in this
case. Although there was some evidence presented in support of the idea tha the letters could be
misleading to certain consumers, that evidence came exclusively from an expert that the Court
does not find credible. Further, the Complaint refies solely on the assertion that the demand

letters were misleading because they were sent from a law firm, and lawyers were not

meaningfully involved in the debt collection process. The jury’s finding, adopted by this Court,
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that lawyers were meaningfully involved disproves the Plaintiff’s sole theory of liability, and

precudes recovery under the Complaint.

ANALYS
1. Applicable law

Neither party disputes that Weltman is a debt collector to whom the FDCPA and the
CFPA apply, or that Weltman’s demand letters were sent in connection with the collection or
attempt to collect debts. The question at issue in this case is whether Weltman's debt collection
demand letters violated the FDCPA or the CFPA. The FDCPA and the CFPA were violated if
the letters used “any false, deceptive, or misleading representation or means in connection with
the collection of any debt,” or if they falsely represent or imply that communication is “from an
attomney.” 15 U.S.C. §1692¢ and 1692e(3). A demand letter is not false or misleading for using
letterhead that “accurately describes the relevant legal entities,” had an accurate and truthful
signature block, and includes a “conspicuous notation that the letter is sent by a debt collector.”
Sheriff v. Gillie, 136 8. Ct. 1594 (2016).

The fetters are alleged to have violated the FDCPA and the CFPA not because they
contain false statements, but because they allegedly falsely imply that an attorney was
meaningfully involved in the collection of the debts to which the letters relate.  According to
case law from various circuits, 2 demand letter indicating that it comes “from an attorney” can be
found to be deceptive even if literally true, if the letter is not the product of an atiomey’s
professional judgment, or if the attomey was not sufficiently involved in the collection of the

debt or the drafiing of the letter. See, e.g., Nielsen v. Dickerson, 307F.3d 623 (7" Cir. 2002);

4-
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Lesher v. Law Offices of Mitchell X. Kay. P.C., 650 F.3d 993, 1003 (3d Cir. 2011); Greco v.
Trauner, Cohen & Thomas, LLP, 412 F.3d 360, 364 (2d Cir. 2005); Consumer Fin. Prot. Bureau
v Frederick J. Hanna & Assoc,, P.C., 114 F. Supp. 3d 1342, 1363 (N.D. Ga. 2015). In order fo
establish any of the violations alleged in the Complaint, the Plaintiff must show, by a
preponderance of the evidence, (hat:

1. The Jeast sophisticated debtor would believe, based on the initial demand letter, that
Weltman was acting as an attomey in the debt collection process;' and,

2. Weltman's Jawyers were not meaningfully involved in the debt collection process;
and, .

3. The representation that Weltman was acting as an atiomey in the debt collection
process was material,

The least sophisticated debtor is to be considered uninformed, naive, and trusting, but
also possessing reasonable intelligence, and capable of making basic logical deductions and
inferences. Sanford v. Porifolio Recovery Assocs., LLC, NO. 12-11526, 2013 WL 3798285, at
¥12 (E.D. Mich. July 22, 2013)(citations omitted). It is not  requirement that the Defendant
intended 1o mislead or deceive a consumer. This standard is “lower than simply examining
whether particular language would deceive or mislead a reasonable debtor,” Smith v. Computer

Credit, Inc., 167 F.3d 1052, 1054 (6" Cir. 1999), but does not give credence to “frivolous

" A violation of CFPA’s prohibition against using deceptive acts or practices uses a
“reasonable person” standard rather than a “least sophisticated consumer” standard. The
elements otherwise mirror those in the FDCPA. Therefore, if an act or omission does not violate
the FDCPA's provisions, it will not violate the less stringent standard under the CFPA. See, e.g.,
Consumer Fin. Prot, Bureau v. Gordon, $19 F.3d 1179, 1192 (9* Cir. 2016); FIC v. EMA.
Nationwide, Inc., 767 F.3d 611 (6" Cir. 2014).

iss
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misinterpretations or nonsensical interpretations. . .. Miller v. Javitch, Block & Rathbone. 561
F.3d 588, 592 (6" Cir. 2009).

There is no specific test for what constitutes “meaningfully involved.” Cases have held
that an attorney has sufficient personal involvement in the process if one reviews the file of the
individual consumer to whom the letter was sent andfor exercises some “professional judgment
asto the delinquency and validity of any individual debi” before the letter is issued. See. e.g.
Consumer Financial Profection Bureau v. Frederick J. Hama & Assoc., P.C., 114 F Supp. 3d
1342, 1363 (N.D. Ga. 2015); Avila v. Rubin, 84 F.3d 222, 229 (7* Cir. 1996); Lesher v. Law
Offices of Mitchell N. Kay, P.C., 650 F.3d 993, 999 (3d Cir. 201 I}.I This is not necessarily a set
requirement for meaningful involvement, however, as this is a question that must be determined
based on the individual facts and totality of the circumstances in each case, See, Miller v.
Welpoff & Abramson, LLP, 321 F-3d 292, 304 (2d cir. 2003).

In order for a representation to be material, it must be likely to influence the least
sophisticated deblor’s decision on whether or not to pay a debt.  See, Wallace v. Washington
M. Bank, F.A., 683 F.3d 323, 326-27 (6% Cir. 2012). Creating a legitimate fear of the actual

consequences of owing a valid debt is not misleading or deceptive under the act.

2. Stipulated Facts®
The parties stipulated to the following facts:

1. The Bureau (Plaintiff) is an independent agency of the United States that enforces and

? The stipulated facts were taken from the Parties Stipulation of Facts (ECF #66), and
from stipulations agreed to by the parties at trial, which were communicated to the Jury through
the Court’s jury instructions. (ECF #77 at 80-81),

6
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issues regulations pursuant to federal consumer financial law, including the Fair Debt Collection
Practices Act and the Consumer Financial Protection Act of 2010.

2. Weliman (Defendant) is an Ohio professional corporation organized under the laws of
Ohio that operates as a law fim.

3. Weltman has maintained a website, www.weltman.com, from at least July 21% 2011,
to date.

4, Weltman is a debt collector under the Fair Debt Collection Practices Act and a

covered person under the Consumer Financial Protection Act of 2010.

3. Evidence at Trial

Eileen Bitterman, the compliance officer and a shareholder of Weltman, is a lawyer
licensed to practice law in Ohio. She is responsible for ereating policies and oversecing training,
(ECF #75 at 44). She testified as follows.

Weltman is owned by sharcholders, all of whom are attomeys. (ECF #75 at 130).
Weltman is hired by creditors to collect a variety of types of consumer debt, (ECF #75 at 44-45).
During the relevant time period, Weltman had up to 7,000 creditor clients. (ECF #75 at 98).
Weltman has a consumer collection unit that is staffed by non-atiomeys but is overseen by an
attomey who is the business unil leader, and collections support attomeys. (ECF #75 at 48).
They are paid on a contingency fee basis, based on the amount of money they are able to collect
from consumers. (ECF #76 at 94, 107).

In an atiempt 1o collect on consumer debis, Weltman sends out letters that are generated

from attorney-approved templates. (ECF #75 at 50-51). One of these templates is an initial

-
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demand letter that includes the name of “I‘ell.man, Weinberg & Reis Co., L.P.A. and the words
“Attorneys at Law,” at the top of the letter. (ECF #75 at 57, 86). These letters are signed by
Weltman, and are on Weltman letterhead. (ECF #75 at 57-58, 80, 86). Ms. Bitterman testified
that 4.2 million demand letters, from these templates, were sent o consumers between July 21,
2011 and October 31,2017, (ECF #75 at 91). She also testified that some templates for follow-
up letters also state that “this law firm is a debt collector attempting to collect this debt for our
client,” or other references indicating that Weltman is a law firm, which are a truthful statements.
(ECF #75 at 64-66).

Weltman does not contend that they are practicing law when they send demand letters.
(ECF #76 at 96). They do not require an attorney to review every individual consumer account
before a demand letter is sent. (ECF #75 at 98-99). Weltman attomeys do not form a
professional judgment about the validity of a debt or the appropriateness of sending a demand
letter before the letters are sent. (E(.‘-F #75 at 99). Weltman receives information from creditor
clients about consumer accounts and data is loaded into Weltman’s computer system. (ECF #75
at 73-74). The data is then “scrubbed.” Scrubbing is a process by which outside vendors use
criteria established by Weltman's lawyers to flag consumers who should not be sent collection
letters, (ECF #75 at 102-103).

Some of Weltman's raining manuals indicate that “because WWR is a law firm, a
consumer may have the incorrect assumption that a legal action will be automatically filed
agains! them” and that “certain consumers may have prioritized paying the debt because the law
firm is in & better position to file suit than & collection agency.” (ECF #75 a1 108, 112). Ifa

client wants advice on whether to pursue ]'iligatior:, Weltman has non-attorney audit employces

s
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review the consumer’s information to see if the account is eligible. These employees follow
policies and procedures provided to them by Weltman attomeys. (ECF#75at 114). Ifan
account is flagged as not eligible for litigation, an attomey could then review the file, and before
a lawsuit can be filed, an attorney must review the consumer’s account. (ECF #75 at 114).
Weltman has attorneys licensed in only seven states, but does nationwide debt collection. 1fan
account is elevated to litigation in  state where no Weltman attorney s licensed, Weltman may
refer the case to a different law firm, who would then have to send another demand letter
informing the consumer that the firm is acting as a debt collector. (ECF #75 at 115-116).
Weltman has a formal compliance program that is developed and approved by attorneys,
including the shareholders and the Board. (ECF #130-131). It has hundreds of policies and
procedures for delegating, educating, and supervising staff, for auditing compliance across the
business wnits and ensuring compliance with client processes and procedures as well as
Weltman’s processes and procedures. (ECF #75 at 127-129, 132-134, 180; ECF #76 at 10-36).
These are drafted by attorney shareholders, go through several layers of attomey review, and are
eventually approved by attorney Board merbers. (ECF #75 at 128-130, 132, 182-183; ECF #76
at 10-36). They are also enforced by attorneys. (ECF #76 al 11-35). Attorneys are involved in
bringing clients to the firm, drafting client contracts, checking their reputation, interacting with
the client, and discussing the available data and documentation, the history of their portfolio and
types of accounts, which consumers are represented by attorneys, any assel reviews that have
oecured, and arbitration or bankruptey information, reviewing the clients procedures and
policies, and evaluating whether the client is a trustworthy and legally compliant creditor. (ECF

#75 at 149-150, 167-160; ECF #76 at 72-73).  Attomeys assess issues that may arise with

9.
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statutes of limitations, arbitration clauses, choice of law issues, how interest is calculated, last
date of payment, deceased debtors and other legal questions. (ECF # 153-54; ECF #76 at $:9)).
Many of these issues must be addressed by an atforney before a demand letter ever goes out.
(ECF #75 a1 157). Using their legal knowledge the attomeys create procedures for analysis that
can be taught to non-atiorney employees or programmed for automated implementation or
programming of the “scrubbing” criteria, (ECF #75 at 157-159).

Ms. Bitterman also testified that these same procedures used in the processes
complained of in this lawsuit, including electronic communication and automated scrubbing
processes were previously approved by the Ohio Attorney General and used by the firm when
working as special counsel for the collection of debits owed to the State of Ohio. (ECF #76 at 43-
44, 58-59). The evidence showed that Richard Cordray, who was the head of Plaintiff, CFPB
when this lawsuit was filed, was the Ohio Attorney General when Defendant Weltman was hired
to collect those state debts. When collecting for the State of Ohio, Attomey General Cordray, the
same person ultimately responsible for the filing of this lawsuit, directed Weltman to use the
Ohio Attorney General's letterhead on Weltman’s demand letters for the state. He also required
Weltman to state in the letter that they were “special counsel,” and to use the words “Attomney at
Law” and “collections enforcement special counsel” on the demand letter. (ECF #76 at 52-54).

Ms. Bitterman festified that as a Weltman attorney, in charge of compliance, having
talked to debtors and having access to the complaint log, she is not aware of any complaints
given directly to the firm stating that their letters were confusing due to their identification as a
Jaw firm. (ECF #76 at 62-64). She also stated that she is not aware of any holding from any court

finding that Weltman had misled a consumer. (ECF #76 at 89, 105). She acknowledged,

-10-
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however, being aware of multiple lawsuits, in both state and federal courts, filed against the firm
alleging that their demand letters were misleading for implying that there is meaningful aitorney
involvement in the demand letters. (ECF #76 at 86-89). She testified she is also unaware of any
person who prioritized payment, or paid a debt not owed, because the demand letters came from
a law firm, rather than identifying simply as a debt collector, (ECF #76 at 63-64). Weltman
provided “over a million recorded consumer phone calls,” none of which were cited by the
Plaintiff as evidence of confusion, materiality, or harm siemming from the alleged
misrepresentation in this case. (ECF #76 al 67-68).

Mr. Tommer, the director of consumer collections and a non-attomey, also testified at
trial. He testified that he works with law firm attorneys to develop worl_aﬂo“: strategies for the
collection of consumer debts. (ECF #76 at 114-115). He testified that the supervisors in the
“agency unil,” which falls under the consumer collection business unit, are not attorneys. (ECF
#76a1117-119).  He reports to Chuck Pona, who is an attorney, and who oversees the consumer
collection unit. (ECF #76 at 139). He also testified that no attomeys work “directly under * the
agency collections group. (ECF # 76 at 120). When accounts are taken in by Weltman,
Weltman load the data, serub the electronic data, and then if the files survive the scrub, and there
is a valid address, a demand letter is generated and sent within two to three days from intake.
(ECF #76 at 129-130). This entire process is automated. (ECF #76 at 130). Attomeys develop
the scrub process, but Mr. Tommer was unaware of any other role attorneys would have in the
serub process. (ECF #76 at 130).

When initial demand letters don’t result in payment, clients may reclaim the files or the

files may go o the audit department to be assessed for additional actions, including the filing of a

-1-
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suit. (ECF #76 at 133). The suit audit department gathers information to give to the attomeys to
make this determination. (ECF #76 at 133-134).

Mr. Tommer testified that attorneys are meaningfully involved in a debt collection before
the consumer is mailed an initial demand letter. (ECF #76 at 141). They run the firm, and every
day he and his team interact with or take direction from an attorney while doing their jobs. (ECF
#76 at 141-142). The demand lefters were written by Eileen Bitterman, an attorney, and her
team. (ECF #76 at 142). Attomeys make the decision whether o take on a client, and perform
the reviews of potential clients” documents, legal terms and conditions refating to the debt. (ECF
#76.a1 143-144). Attorneys are involved at the onset of the serubbing process for the high
volume clients. (ECF #76 at 144). Attorneys also look at and oversee any alterations and
changes in internal processes, implementation of any new letter, and procedures and policies
utilized on a day to day basis, scripting for collectors, and training materials. (ECF #76 at 146-
147).

The Plaintiff also called Dr. Ronald Goldstein, an associate marketing professor at the
McDonough School of Business at Georgetown University, who was asked to assess whether
consumers believe a lawyer is involved in reviewing an account, and the decision o send demand
letters. (ECF #76 at 154-155). He was offered and accepted as an expert witness. (ECF #76 at
162).

Dr. Goldstein testified that he gave a field study survey t0 634 people from the “relevant
population,” defined as “people who had used their credit card in the last five years for personal
or household reasons™ or “had borrowed money in the last five years for personal, household

reasons,” but not from a friend or family. (ECF #76 at 177-180). He stated that he did not wan!

-12-
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1o survey anyone who actually received Weltman's demand letter, any lawyers, or any marketing
researchers because they would be biased, but he did not take any action to determine if anyone
in the survey group had actually ever received a Weltman letter. (ECF #76 at 178-180, 195-196).
He used three groups. One was shown the Weltman demand Jetter, and one was given a letier
that purported to be from Weltman, Weinberg & Reis Ltd. , used the phrase “collection services™
rather than “attomneys at law.” The third group used the name WW&R, rather than “Weltman,
Weinberg & Reis, Ltd. (ECF #76 at 182 -183). Dr. Goldstein then asked a series of questions
which led him to the finding that 40% of the first group believed a lawyer reviewed the account,
20% of the second group believed a lawyer reviewed the account, and 13% of the third group
believed that a lawyer reviewed the account. (ECF #76 at 191-192). No definition was provided
for what it means to “review the account.” (ECF #76 at202). He also tested the question “who
sent the letter” and found that 50% of the people with the original Jetter believed it was sent by @
law firm or lawyer, He himself testified that simply the use of the name Weltman, Weinberg &
Reis, without any reference to a legal indicator, such as L.P.A. or “attomey at law,” was
perceived as sounding like a law firm. (ECF #76 at 195).

Dr. Goldstein also testified that while he designed the survey, he did not conduct the
initial interviews; did not recruit the people who were surveyed; did not design the technological
programming; delegated work to & research team; and, hired graphic designers to make changes
o the lefters. Nonetheless he testified that he was “meaningfully involved” in conducting the
survey because all of the other people were working under his guidance and supervision. (ECF
#2761 199).

Defendant called Charles Pona to testify. He is an attomey who is currently managing the
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consumer collections department at Weltman, is a shareholder in the firm, and is on the
management commitiee. (ECF #76 a1 216-217). There are currently 20-25 attomeys in the
consumer collections department. (ECF #76 at 222). The attomeys are continuously available to
any non-attomey members of the wnit to answer questions and give advice. They hold weekly
meelings with the managers, and invite people from the client services area, human resources and
IT staff to participate. (ECF #76at 224). Al attomeys are involved in compliance issues, but
about §-10 years ago a full time compliance department was started to focus on compliance with
state and federal laws, (ECF #76 at224). All writien procedures and policies are sent to the
attomeys on the management committee by a steering committee which includes compliance
members. (ECF #76 a1 225). Mr, Ponaalso testified that the firm has never been found o have
violated any law refated to debt collection practices, and that he is not aware of any ethical
violations that have ever been found against the firm in any state. (ECF #76 at 227).

Mr. Pona testified that attorneys are involved in client acquisition and due diligence; 1T
requirements; contracting, including obtaining warranties as to the validity of the debts put forth
for collection; sampling documentation and terms from collection accounts, inclading calculation
of interest rates, analyzing default provisions, reviewing statutes of limitations, and determining
when arbitration is required; reviewing for responsible parties; debtor asset review; permissible
fees; develop criteria for scrubs that weed out non-collectible s;couunts; and, drafting the demand
letters. (ECF #76 at 230-256).

Mr. Scott Weltman was also called by the defense. He is also an attorney who is
currently the managing shareholder of the Weltman firm. (ECF #77 at 28). There are currently

25 attorney shareholders in the firm, and approximately 60 attomeys overall. (ECF #77 at 34).

-14-
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At times the firm has had up to 120-140 attomeys al a time. (ECF #77 at 34). Mr. Weliman
testified that the firm has never been found to have violated any law, and that none of the firm’s
Jawyers have ever been found to have committed ethical violations. (ECF #77 at 39). When
working for the Ohio Attorney General the firm was chosen and continuously audited and the
state never had a complaint with how they managed their debt collection practices. (ECF #77 at
40). He also testified that Ms. Bitterman and Mr. Pona correctly testified as to the involvement
that attorneys have in the debt collection processes at Weltman. (ECF #77 at 41-42). Mr.

Weltman testified that everything in the demand letter is truthful. (ECF #77 at 62),

FINDINGS OF FACT/CONCLUSIONS OF LAW

The Court makes the following findings of fact and conclusions of law based upon the

evidence presented at trial:

1. This Court has subject-matter jurisdiction over this matter under 12 US.C.
§5565(2)(1), 28 US.C. § 1331, and 28 U.S.C. § 1345.

2. Weltman regularly collects or atiempis o collect consumer debts and, therefore, is a
“debt collector™ as defined under the FDCPA.

3. Weltman collects debt related to consumer credit, and is, therefore, a “covered person”
as defined under the CFPA.

4. Weltman is a legal professional association operating as a law firm, with a fully
integrated collection agency. The fim is owned exclusively by attorney shareholders and the
Board of Directors consists of five such sharcholders.

5. Weltman also employs non-attorneys in the debt collection units.

-15-
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6, Weltman sends out Jetters that are generated from attorney created and atlorney
approved templates. One of these templates is an initial demand letter printed on law firm
letterhead, with the name of the firm appearing in all caps and in bold at the top with
“ATTORNEYS AT LAW” printed directly beneath. “Weltman, Weinberg & Reis Co., L.P.A.”
is listed as the signatory on these letters.

7. The demand Jetters accurate]y describe the identity and Jegal description of the entity
sending the letter. As such, it cannot be fairly described as false or misleading simply for
comectly identifying Weltman as a law firm, and as the signatory.

§. The initial demand letter advises the putative debtor (1) that the debt has been placed
with Weltman for collection and (2) that the consumer has specific rights under the FDCPA,
These representations are both truthful,

9. The demand letter is sent on Weltman's letterhead, and accurately conveys the fact
that Weltman is a law firm that has been retained to collect the putative debt. The letter does not
state that an attorney has reviewed the partieular circumstances of the account, does not mention
any potential legal action, and is not signed by an attorney.

10. The demand letter template, used to generate the demand letters sent by Weltman
reads as follows:

Please be advised that the above referenced account has been placed with
us to collect the outstanding balance due and owing on this account to the
current creditor referenced above. As of the date of this letter you owe the
amount listed above. Therefore, it is important that you contact us at
[phone number] to discuss an appropriate resolution for this matter,
‘This communication is from a debt collector attempting to collect this debt

for the current creditor and any information obtained will be used for that
purpose. Unless you dispute the validity of this debt, or any portion

-16-
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thereof, within thirty (30) days afier receipt of this letter, we will assume
the debt is valid. 1f vou notify us in writing within the thirty (30) day
period that the debt, or any portion thereof, is disputed, we will obtain
verification of the debt or a copy of a judgment and a copy of such
verification or judgment will be mailed to you. 1f you request in writing
within the thirty (30) day period, we will provide you with the name and
address of the orginal creditor if different from the current creditor.
Thank you for your attention to this matter.

Sincerely,

Weltman, Weinberg & Reis Co., LP.A.

11. Most of the content of the letter follows the language of the FDCPA. The first two
senfences provide the information required by 15 U.S.C. §1692g(d)(1) and (2). The disclosure in
the next paragraph that the communication is from a debt collector is nearly identical to the
language of 15 U.S.C. §1692e(11), and the rest of that paragraph contains the exact language
required by 15 U.S.C. §1692g(a)(3)-(5).

12. Weltman is not practicing law when they send demand leiters,

13, Weltman's demand letters can be interpreted to imply that an attorney is
“meaningfully involved” in the debt collection process.

14. Weltman does not require an attorney to review every individual consumer account
before a demand letter is sent, and Weltman attorneys do not form a pmfc-ssional judgment about
the validity of a debt or the appropriateness of sending a demand letier before the letters are senl.

15. Weltman obtains information from creditor clients about consumer accounts, and
data is Joaded into Weltman's computer systenn. Attorneys are involved in bringing clients to the

firm, drafiing client contracts, checking their reputation, interacting with the client, and
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discussing the available data and dncumenlali:;n, the history of their portfolio and types accounts,
which consumers are represented by attorneys, any assel reviews that have occurred, and
arbitration or bankruptey information, reviewing the clients procedures and policies, and
evaluating whether the client is a trustworthy and legally compliant creditor. This takes place
before demand letters are sent.

16. Aftorneys obtain warranties as o the validity of the debts put forth for collection;
sampling documentation and terms from collection accounts, including caleulation of inierest
rates, analyzing default provisions, reviewing statutes of limitations, and determining when
arbitration is required; reviewing for responsible parties; debtor asset review; and the validity of
fees.

17. The data provided by Weltman's clients is “scrubbed.” Scrubbing is a process by
which outside vendors use criteria established by Weltman’s lawyers to flag consumers who
should not be sent collection letters. Attorneys, using their legal knowledge create procedures
and criteria for analysis that can be taught to non-attorney employees or programmed for
automated implementation o programming of the “scrubbing” criteria. This takes place before
demand letiers are sent.

18. Weltman has a formal compliance program that is developed and approved by
attorneys, including the sharcholders and the Board.

19, Weltman has hundreds of policies and procedures for collecting debts, as well as
educating, and supervising staff,

20, Weltman's policies and procedures are drafted by attomney sharcholders, go throngh

several layers of attomey review, and are eventually approved by attorney Board members. They

-8
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are also enforced by attorneys.

21. Weltman conducts routine audits for compliance across the business units and
ensures compliance with client’s processes and procedures as well as Weltman's intemal
processes and procedures.

22. Attorneys assess issues that may arise with statutes of limitations, arbitration clauses,
choice of law issues, how interest is calculated, Jast date of payment, deceased debtors and other
legal questions. Many of these issues must be addressed by an attomey before a demand letter is
senl.

23. Attorneys draft the demand letter templates, and they are approved by the attomeys in
Weltman’s Compliance Audit Department.

24, Attomneys and non-attorney staff work together on a daily basis, and interact in
weekly meetings. Weltman attorneys oversee all departments and are responsible for the training
and oversight of all non-atiomey staff.

25. Weltman reviews cases for litigation and litigates collection actions in the states
where its atlorneys are licensed.

26. There has never been a finding in any jurisdiction that Weltman's lefters or any other
of its statements contain falsehoods or misrepresentations.

27. Weltman collected debts for the State of Ohio using substantially similar demand
Jetters to the ones at issue in this case, and following the same processes and procedures it
follows for all other debt collection clients. The Ohio Attorney General, Richard Cordray,
approved of these letters and with full knowledge of their content approved the use of these

letters for the State of Ohio’s collection efforts.

-19-
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28. Despite requiring similar indications and disclosures of attomey involvement in the
debt collection letters used on behalf of the State of Ohio, Richard Cordray, when he became
head of the CFPB, authorized this lawsuit against Weltman for truthfully identifying themselves
as alawfirm and as attomeys, and for signing their demand letters with the firm name.

29. Plaintiff offered no evidence to show that any consumer was harmed by Weltman's
practice of identifying itself as a law firm in their demand letters,

30. Plaintiff offered o evidence to show that any consumer did or would be inclined to
prioritize payment for the debts referenced in Weltman's demand letters over any other debt they
may have owed.

31. Plaintiff offered no evidence to show that any consumer did or would be inclined to
pay the amount sought in Weltman's demand letters even if they did not owe the debt,

32. Plaintiff's expert witness did not present credible evidence from which the fact finder
could infer that any consumer’s were misled by Weltman's demand letter.

33. The expert testified that his research showed that 40% of the peaple who read the
letter would think that a lawyer had “reviewed * the account.

34. His testimony also showed, however, that 20% of people thought a lawyer
“reviewed” the account even when no mention of a law firm, or attorney was made in the letter.

35. His survey did not ask what a consumer meant when they said a lawyer “reviewed™
the account; did not ask whether a consumer could have been biased based on collection actions
they may have experienced or other criteria; did not ask whether consumers would have felt
misled or confused if they knew an attomey was involved in the debt collection process to the

same extent that Weltman attorneys were shown to have been involved; and, did not ask whether

20-
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a perceived aftorney review would have influenced their decisions about whether and when to
pay the debt reference in the letter.

36. The FDCPA prohibits a debt collector from using “any false, deceptive, or
misleading representation or means in connection with the collection of any debl.™ 15 US.C.
§1692e. This includes using any “false representation or deceptive means fo coliect or attempt to
collect any debt,” and making “false representation or implication that . . . any communication is
from an attorney.” 15 U.S.C. § 1692e(3), (10).

37. This determination must be made from the point of view of the “Jeast sophisticated
consumer.” Kistner v. Law Offices of Michael P. Margalefsky LLC, 518 F.3d 433, 438 (6 Cir.
2008).

38. The CFPA prohibits any violation of the FDCPA, as well as “any unfair, deceptive,
or abusive practice” in connection with consumer products or serviees, 12 U.S.C. §§
SA81(12)(H), (14); 5531(a); 5536(a)(1)(A), (B). The standard under the CFPA is the same as the
standard under the FDCPA, but is viewed from the perspective of reasonable consumers.

39. If there is no violation under the FDCPA in this case, there can be no vielation
under the CFPA,

40. Courts have held that when an attorney signs a letter on law firm letterhead, the Jeast
sophisticated consumer may believe that the attomey was involved in the debt collection process.
Thus, they have concluded that if the attorney is not meaningfully involved in that process, the
letter may be deceptive or misleading under the FDCPA.

41. Weltman's demand letters were truthful on their face,

42. Weltman attorneys were meaningfully and substantially involved in the debt

-21-
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collection process both before and after the issuance of the demand letters.

43. Plaintiff did not prove by a preponderance of the evidence that Weltman’s letters
were false, misleading, or deceptive.

44. A misleading representation is only actionable under the FDCPA if it is material. See
FIC v. EMA. Natiomwide, Inc., 767 F.3d 611, 630-31 (6® Cir. 2014).

45. A representation is material under the FDCPA if it would influence the least
sophisticated consumer’s decision on whether and when to pay a debt. See, e.g, Boucher v. Fin.
Sys. Of Green Bay, Tne. , 880 F.3d 362, 366 (7th Cir. 2018).  Under the CFPA, a false
representation is material if'it is likely to influence a reasonable consumer to pay a debt. See
Faning v. ET.C., $21 F.3d 164, 173 (1 Cir. 2016).

46. Even if Weltman's letters had misrepresented the level of attomey involvement,
Plaintiff could not prevail because there is no evidence that any consumer’s decision on when
and whether to pay a debt was influenced by the inclusion of the attomey identifiers in
Weltman's demand letters.

47. In light of the above factual findings and conclusions of law, the Court finds that

Plaintiff has failed to prove its case by a preponderance of the evidence.

CONCLUSION
For the foregoing reasons this Court finds that Plaintiff failed to prove by a
preponderance of the evidence its claims in Counts One, Two, and Three of the Complaint.
Therefore, judgment is entered in favor of the Defendant, Weltman, Weinberg & Reis Co.,

LP.A. and against Plaintiff, Consumer Financial Protection Bureau, on all of jts remaining

2.
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claims. All costs are assessed 10 the Plaintiff. This case is hereby terminated, IT18 SO

ORDERED.

DATED: 1"‘-{ Zﬂ

-
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From: Patterson, Jehan (CFPB) <lehan.Patterson@cipb.gov>

Sent: Monday, November 26, 2018 11:34 AM

To: Wooley, James R. <jrwooley@JonesDay.com»; Stratford, Tracy K. <tkstratford@JonesDay.com;
Doringo, Ryan A, <radoringo@jonesday.com>

Cc: Preis, Sarah (CFPB) <Sarah.Preis@cfob.gov>; Rainey, Zol (CFPB) <Zol.Rainey@cfpb.gov>; Watson,
Rebeccah (CFPB) <Rebeccah.Watson@cfpb.gov>

Subject: CFPB v. WWR

lim, Tracy, and Ryan,

So that we may comply with the Court's order granting in part and denying in part WWR's bill of costs
(ECF 97), please provide the following information for your client:

Full name

Addressee (if applicable)
Address

Tax Identification Number

Please also advise whether WWR will accept payment of taxed costs by credit card,
Thank you.

Best,
Jehan

Jehan Patterson

Enforcement Attarney

Bureau of Consumer Financial Protection
Office: {202) 435-7264

Cell: (202) 578-1384

consumerfinance.gov
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LETTER SUBMITTED BY THE CONSUMER BANKER’S ASSOCIATION

CONSUMER

Pl aVWa
f .’_\\ [ 1 BANKERS
‘ {k JJ ASSOCIATION
- %’ CENTENNIAL
CRA
March 12, 2019
The Honorable Mike Crapo The Honorable Sherrod Brown
Chairman Ranking Member
Committee on Banking, Housing and Urban Committee on Banking, Housing and Urban
Development Development
534 Dirksen Senate Office Building 534 Dirksen Senate Office Building
Washington, D.C, 20510 Washington, D.C. 20510

Dear Chairman Crapo and Ranking Member Brown:

The Consumer Bankers Association (CBA) submits the following comments for the hearing entitled, “The
Consumer Financial Protection Bureau's Semi-Annual Report to Congress.” We appreciate the Banking
Committee's continued oversight of the Consumer Financial Protection Bureau (CFPB or Bureau) and its
activities. CBA is the voice of the retail banking industry whose products and services provide access to credit to
millions of consumers and small businesses. Our members operate in all 50 states, serve more than 150 million
Americans and collectively hold two-thirds of the country’s total depositary assets.

In 2010, Congress passed the Dodd-Frank Act creating the CFPB and granting it rulemaking, supervisory, and
enforcement authority over a $3 trillion dollar financial services industry. In addition to supervisory authority
over each depository institution with over $10 billion in assets, the CFPB has supervisory authority over all those
in the business of origination, brokerage, or servicing of consumer loans secured by real estate, and related
mortgage loan modification or foreclosure relief services; private education loans; and short term liquidity
products. Inshort, the director of the CFPB has the most discretionary authority of all the financial depository
regulators combined.

In the years following the passage of the Dodd-Frank Act, the financial regulators - the CFPB included - spent
considerable time and effort implementing the legislation and writing rules affecting a wide array of bank
products and services. Now more than eight years after the Bureau was stood up and numerous final rules later,
both Congress and the Bureau have the opportunity to evaluate the Bureau's operations and ensure its rules are
working well for consumers.

The American financial markets are healthy and banks are well-capitalized. However, there remain examples of
overly prescriptive rules, some hardwired into statue, that are impeding the availability of consumer credit. Itis
prudent for Congress to examine these provisions of Dodd-Frank and subsequent rules promulgated by the CFPB
as well as their impact on consumer access to credit and the ability for lenders to innovate and develop
products. The financial marketplace is considerably safer for consumers and investors since the depths of the
financial crisis and is constantly evolving to meet consumer demand. Legislation and rules governing the
marketplace need to be reviewed through this lens to ensure the current regulatory regime fosters a
competitive marketplace that can provide consumers access to affordable products and services.

consumerbankers.com
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Legislative Recommendations to Improve the CFPB

Bipartisan Commission at the Consumer Financial Protection Bureau

The current director, who is removable only for cause, is responsible for the management of the Bureau and is
the chief decision-maker on all rulemakings, enforcement and supervisory actions - leaving little room for
alternative views to be considered. Itis crucial that appropriate checks and balances are in place given the
scope and importance of this agency. It is also important to insulate the Bureau from political shifts with each
new director that could reduce its ability to impartially ensure a fair and competitive marketplace.

Replacing the sole director model with a bipartisan, Senate confirmed, five-person commission would
depoliticize the CFPB while increasing stability, accountability and transparency for all consumers and industry
stakeholders. A lack of certainty and long-term consistency in leadership at the Bureau adversely affects
consumers, our economy, and the financial services industry. Aswe saw after the departure of Director
Cordray, the CFPB's current governance structure is subject to dramatic political shifts and strains with each
change in presidential administration. Unpredictable political shifts make it difficult for the financial services
industry to plan for the future, which ultimately stifles innovation, limits access to credit, and hurts consumers.
As demanstrated by other government regulatars, a bipartisan commission would bring more certainty and
stability so banks can properly plan for the future and better serve consumers.

A commission would also bring much-needed transparency to the CFPB by providing an open forum for
dissenting voices and viewpoints from multiple stakeholders. A sole director can unilaterally make decisions,
oftentimes behind closed doors and without public debate. Alternatively, a commission structure would require
open debate of opposing ideas, viewpoints, and solutions, encouraging both sides to work together to come to
moderated rulemakings that can better stand the test of time.

Furthermore, the concept of a commission has historically shared bipartisan support. Under President Obama,
the Department of Treasury issued a report stating, “The CFPA [Consumer Financial Protection Agency] should
be structured to promote its independence and accountability. The CFPA will have a Director and a Board. The
Board should represent a diverse set of viewpoints and experiences.” Under the Trump Administration, Acting
Director Mulvaney testified, “...A five person commission could help smooth out some of the variations from one
director to another, Mr. Cordray and | are very different people and we plan to run the agency very differently,
and a five person commission might bring some stability.” Treasury Secretary Steve Mnuchin testified he does
“support the concept of a board to oversee [the Bureau]” in a recent House Appropriations Subcommittee
hearing*

In Congress, bipartisan legislation establishing a commission has passed the House Financial Services Committee
six times and passed the House of Representatives four times, with both Democrats and Republicans voting in
favor each time. When Dodd-Frank passed the House in 2009 under the leadership of then-House Financial
Services Committee Chairman Barney Frank (D-MA), it included a provision that would establish a five-member
commission at the Bureau. And just last Congress, the House Financial Services Committee passed on a
bipartisan basis, legislation that would establish a bipartisan, five-member commission at the CFPB.

Importantly, the American people are supportive of a bipartisan commission at the Bureau. A Morning Consult
poll found that by a margin of three to one, registered voters support a bipartisan commission over a sole
director, with only 14 percent of those polled stating they prefer to keep the Bureau's current leadership

! Department of Treasury, Financial Reguiatory Reform, A New ion: Rebuiding Fiaanci i gulation, p. 58,
*Senate Banking Committee, BCFP Semi-Annual Hearing, Apeil 12, 2018.
¥ He ati b Hearing, FY19 Budget Hearing, Department of Treasury, March 6, 2018,
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structure.” Additionally, two dozen trade associations representing thousands of banks, credit unions, financial
institutions, and businesses of all sizes support this needed change.

Independent Inspector General

CBA supports legislation that would establish an independent Inspector General at the CFPB, as opposed to
sharing one with the Federal Reserve. This would be an appropriate step to provide independent oversight of
the Bureau. The adoption of an independent Inspector General will ensure the operations of the agency are
audited by an independent and impartial entity. Most financial services regulatory agencies, and more than 30
other federal agencies, have their own dedicated Inspector General. Having a third-party auditor will bring
increased accountability to the Bureau and provide Congress with important information on the internal
workings of the CFPB.

Clarifying Guidance

CBA supports previously introduced legislation known as the GUIDE Act, which would provide greater clarity to
what constitutes guidance, improve compliance with consumer financial protection laws, and bring
predictability to the Bureau’s rulemaking.

The Bureau has been historically slow to issue guidance, which has created an environment of uncertainty in the
financial services industry. The bill would require the Bureau to issue guidance necessary or appropriate to
comply with consumer protection laws. It would provide for public notice and a comment period for the
issuance, amendment, or revocation of guidance, with clear timelines for industry. It would provide liability
protection for acting in good faith in accordance with guidance. The bill would also create a penalty matrix that
would require the Bureau to publish penalty guidelines that determine the size of any civil monetary penalties
issued by the Bureau based on the severity of the violation of Federal consumer law. By requiring the Bureau to
issue clear guidance and rules, the practice of regulation through enforcement could be reduced.

Harmonizing UDAP Authority

The Federal Trade Commission Act prohibits Unfair and Deceptive Acts or Practices (UDAP) in commerce, and
this concept has been developed and refined over many decades by regulation and case law. The FTC employs
UDAP inits enforcement of consumer financial service providers. The bank regulatory agencies—including the
Federal Deposit Insurance Corporation {FDIC), Office of the Comptroller of the Currency (OCC) and Federal
Reserve Board, examine the banks under their authority for compliance with UDAP.

By granting the Bureau authority to regulate unfair, deceptive and “abusive” acts or practices (UDAAP), the
Dodd-Frank Act created an anomaly within the existing and well-documented regulatory regime. In addition,
Congress did not provide clarity as to why an additional and seemingly redundant “abusive” violation was
created, which has placed all companies under the Bureau's jurisdiction at risk of inadvertent noncompliance
because it is unclear how an “abusive” standard will be applied or how itis different from unfair or deceptive.
Many depository institutions are supervised by the CFPB for UDAAP violations and by their prudential regulator
for UDAP violations, creating an overlapping and potentially confusing supervisory regime. We encourage
Congress to eliminate the term “abusive” to provide regulatory harmony between the CFPB and other Federal
regulatory agencies.

*Marning Consult Poll, May 3, 2017,
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Regulatory Actions

Enforcement and Supervision

The CFPB has historically used the enforcement process as a regulatory tool. Former Director Richard Cordray
stated on numerous occasions that companies should draw their understanding of the compliance and legal
requiremnents of federal law by studying consent orders and other enforcement actions by the CFPB. The result
is not in the best interest of either industry or consumers. This policy, which is often called “rulemaking by
enforcement,” appealed to the CFPB because it was swifter and did not require as much substantiation. The
rulemaking process, as mandated by the Administrative Procedure Act and the Dodd-Frank Act, is time
consuming for a reason: it demands the CFPB adhere to a strict process that invites those who are affected by a
proposal to have a say in the creation of the rule. Enforcement actions do not; and if they are negotiated
consent orders, they may not even be a very fair representation of the regulator’s compliance expectations of
others. Under a "regulation by enforcement” process, in order to understand and comply with the law, one has
to hire a team of expensive lawyers to decipher the tea leaves. We believe this is simply bad public policy and
leads to nothing more than excess legal cost and a lack of clear guidance.

The absence of regulatory agency coordination s also a concern. CBA member banks are often supervised by
multiple federal regulators (not to mention the state regulatory bodies that supervise state chartered banks). A
single financial services company can be examined by the Federal Reserve, the OCC, the FDIC, and the CFPB. In
some cases, more than one agency is examining a bank for similar or related issues, each with a slightly different
set of lenses. The same documents can be requested or variations can be sought, and similar inquiries can be
made to the same people. Better coordination is needed to minimize the cost and burden to the financial
institutions, permitting them to better serve their customers.

In a similar vein, enforcement can be a multiple agency process, with each agency taking on the same issue and
imposing its own penalties for related violations. At times this appears to be driven by a desire to demonstrate
its regulatory authority and not defer to any other regulatory body, but this duplication is an unnecessary cost
that ultimately reduces the effectiveness of the entire enforcement process. The Treasury Department, in its
2017 report on financial services, recommended a single entity act as a kind of traffic cop or coordinator. CBA
would support this approach to increased regulatory coordination.

Small-Dollar Bank Lending

On February 6, 2019, the CFPB issued a proposed rulle to revise its controversial November 2017 small-dollar
loan rule (2017 Rule). The proposal would effectively rescind the 2017 Rule’s requirement that lenders
determine a borrower’s ability to repay prior to extending small-dollar and certain other types of covered loans.
The CFPB also proposed to delay the compliance date for the 2017 Rule's existing ability to repay provisions to
November 19, 2020. According to the proposal, the CFPB believes that the 2017 Rule's ability to repay
provisions would have the effect of eliminating lenders willing to participate in the market, thereby decreasing
consumer’s access to credit and competition in credit markets. We agree with the Bureau's assessment of the
2017 rule and applaud the proposal that will help depository institutions offer short term credit products.

The proposed rescissions would substantially decrease the significant burdens on lenders that would be
imposed by the existing ability to repay requirement. The 2017 Rule would require lenders to obtain extensive
information about a consumer’s finances and use the information to project whether the consumer will be able
to make payments for his or her existing payment obligations and the payments under the covered loan and still
meet basic living expenses for a period of thirty days. The changes in the proposed rule may encourage lenders
previously discouraged by the requirements under the 2017 Rule to engage in small-dollar, short-term loans.
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Lenders would still be subject to the 2017 Rule’s payment provisions, which require a lender to obtain a new
customer authorization to attempt to withdraw funds from a consumer’s account following two consecutive
failed attempts to withdraw payments from that account. The provisions also require lenders to provide
consumers with a written notice prior o a first attempt to withdraw payment from a checking, savings, or
prepaid account and before subsequent attempts to withdraw payments if the payment amounts, dates, or
payment channels differ from the first attempt.

We greatly appreciate the Bureau's interest in revisiting the rule to ensure consumers have options in the
marketplace for small dollar credit needs. Because we expect the rulemaking will likely identify other problems
with the Final Rule, we also urge the Bureau to grant an immediate extension of the Compliance Date for the
entire Final Rule. Without an immediate extension, banks will expend resources unnecessarily to achieve
compliance with a rule the Bureau is reconsidering and may materially change.

Further, the Bureau should exempt traditional consumer loan products, which do not raise consumer protection
concerns, and which this rulemaking was not intended to address. In the 2017 Rule, the Bureau expansively
defined “covered loans” — i.e., the loans subject to the Final Rule’s restrictions — without regard to the loan’s
amount or duration. Consequently, the 2017 Rule captures many loans that are not, in fact, short-term, small
dollar loans, including some wealth management products. To address this concern, the Bureau should also
clarify that the financing of any product or service in connection with a purchase money loan is included in the
Rule’s exemption for these loans and thus avoid restricting access to open-end lines of credit.

Know Before You Owe Federal Student Loans

Absent Congressional action to improve federal student loan disclosures, CBA recommends the CFPE coordinate
with the Department of Education (the Department) to implement a “Know Before You Owe” initiative for
federal student loan borrowers. With $1.4 trillion in federal student debt outstanding and more than one in five
federal borrowers in repayment seriously delinquent or in default, there is clearly a federal student loan crisis.
Financial education is at the core of the CFPB's mission, and we encourage the CFPB to work with the
Department to make sense of the current opaque federal student loan disclosures by offering a clear,
personalized, plain-language disclosure similar to those already provided to borrowers of all private consumer
lpans.

For many students and families, a college education will be one of the most important investments they ever
make. Thus, access to information about the true cost of a loan is critical to making an informed decision about
how much debt to take on. A recent CBA poll of 1,000 registered voters echoed the impartance of borrower
disclosures as 90 percent of those surveyed felt borrowers should receive disclosures detailing costs and terms
before taking out an education loan. More than 90 percent felt such disclosures should always provide specific
monthly payment amounts,

Unfortunately, federal borrowers must currently weed through more than a dozen pages of disclosures and
squint to read fine print to unearth some of the key loan terms. These disbursement disclosures fail to provide
terms specific to individual borrowers, instead offering broad categories of interest rates and fees and ranges of
estimated monthly payments. The ironically named Plain Language Disclosure, for instance, provides users of
federal student loan products six pages of legal jargon in fine print to show only generic loan costs and
repayment terms.

Alternatively, private lenders are required by the Truth in Lending Act (TILA) to provide customers with clear and
conspicuous disclosures of loan costs and terms three times before the loan is disbursed: at loan application,
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approval, and closing. The interest rate, loan fees, annual percentage rate (APR), monthly payment amount, and
total cost of the loan, among other important terms specific to the individual borrower, are boldly displayed.

CBA has long advocated for the best possible information to be provided to students and their families before
they borrow large sums of money for higher education. While we recognize some improvements to current
disclosures may require amendments to the Higher Education Act, we recommend the CFPB and the
Department work together to develop, at the least, one overarching and meaningful disclosure of key loan
terms 5o borrowers can more clearly understand their loan obligations before signing on the dotted line. An
initiative similar to the CFPB's successful Know Before You Owe initiative on mortgage disclosures would
improve transparency and help prevent over-borrowing. Animproved federal student loan disclosure process
should:

1. Include the key terms of the loan, such as the interest rate, fees, projected monthly payment and
projected total cost of the loan, and provide a clear view of the true cost of the loan by displaying the
APR. (which accounts for the origination fees of 4.3 percent for PLUS and 1.1 percent for Direct Loans);

2. Provide these improved disclosures at application and in coordination with the financing letter; and

3. Specify that parents are responsible for Parent PLUS loan repayment regardless of whether the student
completes their program of study.

Seporation of Ombudsman and Office of Students Role

For several years, the CFPB Student Loan Ombudsman also led the Office of Students. These are incompatible
roles as they create a conflict of interest. An ombudsman should be impartial and serve in a confidential
capacity, while a division head at the agency is a policy maker, enacting rules or recommending enforcement by
the agency. CBA strongly recommends the Bureau separate the positions.

No-Action Letters & the Office of lanovation’s Project Sandbox

Financial services innovation benefits consumers by promoting financial security, inclusion, and well-being. New
and innovative financial products and services can greatly expand access to credit for all consumers, while
providing improved access to important financial information, and increased customer safeguards. Congress
recognized the great utility financial services innovation has for consumer protection in Dodd-Frank when it
charged the CFPB with ensuring “markets for ¢ financial products and services operate transparently
and efficiently to facilitate access and innovation”.*

The Bureau’s proposed reforms to its 2016 No-Action Letter (NAL) process, and establishment of a “Project
Sandbox” within the Office of Innovation are vital steps in ensuring financial institutions are able to best serve
and protect their customers with new and innovative financial services and programs. The development of
these innovative services and programs require a flexible and accessible regulatory environment, of which the
CFPB plays a key role in developing and regulating for adherence to consumer protection laws.

The proposed changes to the 2016 NAL will open the door for more financial institutions to innovate to better
serve and protect their customers, as well as bring new, financially underserved customers into the fold. The
CFPB's current NAL process, established in 2016, does little to alleviate regulatory concerns many financial
institutions have when developing new financial services, hence why only one firm has applied for no-action
relief under the program. The burdensome amount of information currently required under the NAL process
leaves institutions vulnerable to increased scrutiny and litigation from regulators and private actors, ultimately
barring them from establishing new services and products that can greatly benefit consumers. The Bureau's

$12US.C. §5511b)5) (2012).
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proposed changes to the NAL, as well as its establishment of “Project Sandbox” will help more consumers attain
financial security and stability by allowing financial institutions to develop new products and services that
comply with well-established financial regulations.

CBA strongly supports the Bureau's proposed changes to the 2016 NAL process and establishment of “Project
Sandbox” and feels these programs are absolutely necessary to the Bureau's commitment to increase
innovation while better protecting consumers.

Debt Collection

CBA recognizes the important role the collection of debt plays in the proper functioning of the consumer credit
markets, as it reduces creditors’ losses from non-repayment and promotes the availability and affordability of
consumer credit. We support the Bureau's goals of updating the Fair Debt Collection Practices Act (FOCPA),
modernizing its communication standards, and generally enhancing consumer protections.

As the Bureau has acknowledged, the FOCPA is limited to third-party debt collectors and does not provide a valid
legal basis for regulating creditors enforcing their loan agreements with borrowers, Congress clearly enacted
the FDCPA to establish ethical guidelines for the collection of consumer debt by third-party debt collectors, and
it never intended nor designed the Act to cover the collection practices of creditors. In that same vein, CBA
strongly opposes placing FDCPA-like restrictions and requirements on creditors. They are unwarranted and
incongruent with the lender-borrower relationship, which is usually a long standing one motivated by strong
business incentives on the part of creditors to help borrowers successfully repay their debt obligations.

CBA is also concerned by the overly restrictive communication standards set out in the Bureau's Qutline of
Proposals issued ahead of its small business panel hearing for third-party debt collections, We believe setting
communication barriers too high between collectors and borrowers has the potential to significantly harm
consumers. Based on our members’ experience, consumers facing financial hardship are best served if they are
able to freely communicate with collectors and their creditors. Doing so helps consumers avoid late fees,
minimize negative impacts to their credit report, avoid account closures, and allows them to take advantage of
loss mitigation or other workout programs. As a result, we firmly believe it is essential that any new rules
promote, not inhibit, consumer engagement with collectors and creditors.

We strongly urge Congress and the CFPB to work with industry to establish debt collection regulations for third-
party debt collectors that strike the right balance between consumer protection and consumer engagement.

Privacy Implications of the Home Mortgage Disclosure Act

Our members are dedicated to responsibly and fairly serving the housing needs of their communities and are
committed to the purposes of the HMDA, which are to: “1, help determine whether financial institutions are
serving the housing needs of their communities; 2. assist public officials in distributing public-sector investment
50 a5 to attract private investment to areas where it is needed; and 3. assist in identifying possible discriminatory
lending patterns and enforcing antidiscrimination statutes.™

The Dodd-Frank Act mandated expanding the information collected under Regulation C, HMDA's governing
regulation. In 2015, then-Director Cordray used his authority to increase the number of loan-level HMDA data
fields reported and publicly disclosed, further increasing the complexity of reporting. This new data set,
collected for the first time in 2018, was reported to the government on March 1, 2019,

*CFPB Bulletin 2013-11 "H agage D | ) and Regulation € - C CFPR HMDAResubrission Schedule and
Guidelines; and HMDW Enforcement” (October 9, 2003) htto://Fles consumerinance gov/ff201310 cfpb hmda compliance-bulletin fair-lending. pdf




356

Expanded data collection and reporting poses serious risk to consumer privacy by introducing even more
sensitive loan data into the public domain.” Specifically, the expanded set of publicly available HMDA data
provides ample data scraping opportunities for companies to piece together information related to the loan and
borrower to “re-identify” the consumer. Re-identification provides a vehicle for unsolicited targeted marketing,
and in some cases can distort access to credit.

CBA has long been concerned about the sensitive nature of HMDA data and believes the discretionary data
fields added by the CFPB in 2015 deserve closer scrutiny. CBA applauds Director Kraninger's decision to revisit
the rule in May 2019 to closely review the data fields that will be collected, stored and ultimately made available
to the public. CBA encourages the CFPB to take all necessary measures to ensure the personal financial data
consumers are required to provide to their lenders remains private and protected.

Complaint Dotabose

CBA supports policy that would limit the public dissemination of unsubstantiated information submitted through
the CFPB complaint database, There was no language in Dodd-Frank that explicitly called for the Bureau to
publicly share complaints. In fact, plain reading of the statute demonstrates that Congress did not intend for it
to be made public. Under previous leadership, the Bureau went far beyond its statutory authority to establish
the database by publishing the data publicly, adding unverified narratives, and proposing a subjective consumer
survey on resolution satisfaction that has no proven benefit.

The purpose of the complaint database was to provide the Bureau with information to allow them to target
problem areas, which does not reguire the database to be made public. Additionally, a public, Government-
sponsored, “YELP™-like database where comments are shared publicly has not been shown to be of any value
and indeed can do more harm than good.

Banks and credit unions have strong incentives to maintain deep, well-informed, mutually satisfactory
relationships with customers. This is why our members have robust complaint management procedures outside
of the CFPB's database to ensure they are resolving disputes as quickly as possible. Furthermore, every
depository institution is examined regularly by the federal regulatory agencies to ensure a strong and effective
complaint management system,

With the CFPB's database exceeding one million complaints, CBA is strongly concerned about the potential for
compromising consumer privacy. In addition, the database erodes consumer privacy by impairing the
confidential nature of the exchange between customer and banker.

The Bureau does not verify the legitimacy or accuracy of the information provided by the consumers, except to
ensure the consumer is in fact a customer of that company, and the company is a covered financial service
provider. While this is stated on the database website, this fact alone does not give consumers adequate
information to draw conclusions about the data. If the Bureau is releasing the complaint data, consumers can
be excused for believing the information is legitimate, notwithstanding any disclaimer to the contrary. The
releasing of narrative information on each complaint only makes this worse and does not give enough
information for the public to draw any information on the validity of the complaints.

" If a consumner wishes to purchase a home, he/ peovid dential financial data that in tum must be reported for HMDA purposes and that
st of which the CFPB releases to the publie.
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CBA urges the Bureau to continue its review of consumer complaint data and its publication. We believe this
will help ensure consumer privacy and prevent the dissemination of misleading information. Congress too has
an important role to ensure future releases of consumer data is safeguarded.

Section 1071 Small Business Rulemaking

CBA strongly supports a cautionary approach to rulemaking under Section 1071 of the Dodd-Frank Act, which
amends the Equal Credit Opportunity Act (“ECOA”) to require financial institutions to compile, maintain, and
report information concerning credit applications made by women-owned, minority-owned, and small
businesses. Under the section, every financial institution must inquire of any business applying for credit
whether the business is a small business, or a women- or minority-owned business, maintain a record of the
information separate from the application, and report the information along with related information about the
application to the CFPB. The information must be made public on request in a manner to be established by
regulation, and will be made public annually by the Bureau.

CBA and its member institutions strongly believe that the CFPB should keep top of mind that although Section
1071 mandates this rule, it is not as simple as data collection efforts undertaken on other lending products such
as residential mortgages. The notion that business lending parallels residential mortgage lending is misplaced.
The use of Home Mortgage Disclosure Act (*HMDA")-like reporting for business lending activity to ferret out
potential discrimination is, in our opinion, a tremendously flawed premise because the two types of transactions
differ inherently in many key aspects:

+  Residential lending all shares the same type of collateral. Business lending may not be secured at all, and
when secured, the type of collateral varies tremendously. Therefore, comparing terms between loans is
problematic.

*  Mortgage loan applicants reported under HMDA are all consumers. Business lending involves loans to all
types of applicants, ranging from mom-and-pop businesses to sophisticated corporate structures; from sole-
proprietors to corporations,

*  Business loans are often renewals rather than new loans. These renewals are not akin to refinances in the
residential world.

+  Business loans often have much shorter and varied durations, where mortgages tend to be more uniform.

+ The appropriate property address for a business loan to use for reporting and analysis can be debated with
no easy or right answer.

+  Capturing business loan applicants for reporting and analysis can be debated with no easy o right answer
given the various ownership and structures.

We believe the CFPB must be keenly aware that the dissimilar nature of business lending when trying to
construct this rule presents two-fold challenges:

1) Determining which data fields to require collection for, developing standard values to be reported, and
proposing workable rules for collecting and reporting the data will be tremendously difficult, if the goal is to
have a thoughtful, achievable rule that yields useful data.
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2) Constructing fair lending analysis approaches that will yield meaningful and appropriate conclusions for
business lending is even more challenging.

In light of these issues and the need to streamline the credit process in order to extend credit with greater speed
to qualified applicants, CBA and its member institutions cannot stress enough the importance of well-balanced
rules under Section 1071 in order to avoid overly burdensome data collection requirements that could stifle
small business lending, greatly increase compliance costs for small business lenders, and open the door to costly
litigation. Key to this rulemaking will be the ability for lenders to address 1071 reporting compliance with
already existing reporting systems (e.g., Community Reinvestment Act, FinCEN Beneficial Ownership Rules, etc.)
in order to ensure as little disruption in the market at possible. These systems will need to be automated and
accurate. Adherence to systems already in place will allow lenders streamline the collection process.

Cost Benefit Analyses

CBA is supportive of clear and rational regulations that promote the industry’s ability to comply and provide
consumers access to credit. We believe these twin objectives would be best served by a robust public comment
process, a firm adherence to the formal rulemaking process, and a flexible implementation process following the
issuance of a final rule. Indeed, the Dodd-Frank Act's standards for rulemaking require the Bureau to consider,
among other things, “the potential benefits and costs to consumers and covered persons, including the potential
reduction of access by consumer to consumer financial products or services resulting from such rule.” Under
this framework, we would encourage the Bureau to not focus solely on policy-based rulemaking and to base
new regulations on real-world data and rigorous economic cost-benefit analysis, as required by the Act.

Conclusion

Improving the financial lives of consumers s a goal that unites lawmakers, regulators and industry.

Achievement of this shared goal occurs when there is a stable and even-handed regulatory framework that
produces clear and reasonable rules of the road to provide consumer protections and allow for a robust financial
services market.

Regulatory stability and transparency will not be realized until the Bureau’s governance structure allows for the
debate and deliberation of multiple leaders with diverse experiences and expertise. A bipartisan commission of
five, Senate-confirmed commissioners would provide a balanced and deliberative approach to supervision,
regulation, and enforcement of rules and regulations that oversee the financial services sector and provide
consumers needed safeguards.

CBA stands ready to work with Congress and the CFPB to implement the suggested legislative and regulatory
improvements to the Bureau, and we appreciate the opportunity to submit this statement for the record.

Sincerely,

Rl

Richard Hunt
President and CEO
Consumer Bankers Association
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