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TUESDAY, MARCH 12, 2019

U.S. SENATE,
URBAN AFFAIRS,
Washington, DC.
The Committee met at 10:08 a.m., in room SD–538, Dirksen Senate Office Building, Hon. Mike Crapo, Chairman of the Committee,
presiding.
COMMITTEE

ON

BANKING, HOUSING,

AND

OPENING STATEMENT OF CHAIRMAN MIKE CRAPO

Chairman CRAPO. The hearing will come to order, and, Ms.
Kraninger, please take your seat.
Today we will receive testimony from CFPB Director Kathy
Kraninger on the CFPB’s most recent semiannual report.
On February 12, the CFPB issues its fall 2018 semiannual report
which outlines the CFPB’s significant work between April 2018 and
September 2018, including rulemakings and supervisory and regulatory activities.
The report also provides insight into what the CFPB plans to undertake in the coming work period.
In the report, Director Kraninger said, ‘‘As I begin my stewardship of the CFPB, I will also be moving forward with the agency
as a team to make sure the American people have access to the financial products and services that best suit their individual needs,
the financial institutions that serve them are competing on a level
playing field, and the marketplace is innovating in ways that enhance consumer choice.’’
Providing individuals and businesses with access to a wide array
of financial products and services is foundational to robust economic growth and job creation.
Under Director Kraninger’s leadership, the CFPB has already
started to take action to ensure that regulations that could affect
consumers’ access to credit are based on solid evidence and legal
support, rather than flawed analysis.
On February 6, the CFPB proposed to rescind the mandatory underwriting provisions of its payday lending rule and delay their
compliance date.
The decision was made nearly 1 year after initially noticing its
intention to revisit the rule and after conducting extensive due diligence.
(1)

2
The CFPB found insufficient evidence and legal support for the
mandatory underwriting provisions and said that it is concerned
that those provisions would reduce access to credit and competition
in States that have determined it is in their residents’ interest to
be able to use such products, subject to State law.
The CFPB has also taken steps to implement provisions of the
Economic Growth, Regulatory Relief, and Consumer Protection
Act—Senate bill 2155—that increase protections for consumers.
On March 4, the CFPB issued an advance notice of proposed
rulemaking to gather information on residential Property Assessed
Clean Energy financing, or PACE loans, that will be used in its
proposal to implement Section 307 of the bill.
In September, the CFPB announced as effective a provision of S.
2155 that provides consumers concerned about identity theft or
data breaches the option to freeze and unfreeze their credit for free.
A New York Times article commenting on the provision noted
that, ‘‘one helpful change . . . will allow consumers to ‘freeze’ their
credit files at the three major credit reporting bureaus—without
charge. Consumers can also ‘thaw’ their files, temporarily or permanently, without a fee.’’
Susan Grant, director of consumer protection and privacy at the
Consumer Federation of America expressed support for these measures, calling them ‘‘a good thing.’’
In August, the CFPB issued an interpretive and procedural rule
to implement Section 104 of S. 2155 to exempt qualifying community banks and credit unions partially from reporting certain data
points under HMDA.
The CFPB took another positive step on HMDA reporting in December issuing policy guidance describing HMDA data that it intends to publicly disclose in a manner that protects consumers’ privacy.
The Committee will continue to make implementation of S. 2155
a top priority this Congress, and I encourage the CFPB to take the
necessary steps to provide meaningful relief that will ultimately
benefit consumers.
Data privacy is another issue that the Committee will spend significant time on this Congress.
Americans are rightly concerned about how their data is collected
and used and how their data is secured and protected by both Government agencies and private companies.
I have long raised concerns about big data collection by the
CFPB, especially with respect to credit card and mortgage information.
Although there have been positive changes in recent years under
new leadership, the CFPB must ensure that the collection of consumer information is limited, information is retained only as long
as is absolutely necessary to fulfill the CFPB’s obligations, and that
appropriate safeguards are in place to protect it.
It is also worth examining how the Fair Credit Reporting Act, or
FCRA, should work in a digital economy, and whether certain data
brokers and other firms serve a function similar to the original consumer reporting agencies.
The FCRA establishes standards for the collection and permissible purposes for dissemination of information by consumer report-
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ing agencies and gives consumers access to their files and the right
to correct information.
The CFPB, through its supervision of larger participants it defines by rule, oversees a large segment of the consumer reporting
marketplace.
I look forward to working with the CFPB to identify opportunities to update FCRA so that it works in a digital world.
During this hearing, I look forward to hearing more about Director Kraninger’s priorities for the CFPB in the upcoming work period, additional legislative or regulatory opportunities to provide
widespread access to financial products and services, and steps
that could be taken to increase the protection of consumers’ financial and other sensitive information.
Director Kraninger, again, thank you for joining the Committee
this morning to discuss the CFPB’s activities and its plans.
Senator Brown.
Senator BROWN. Still trying to get that quorum over here, Mr.
Chairman.
Chairman CRAPO. I appreciate your help on that.
OPENING STATEMENT OF SENATOR SHERROD BROWN

Senator BROWN. Thank you, Mr. Chairman. And welcome, Director, to the Committee again.
We created the Consumer Financial Protection Bureau to crack
down on Wall Street predators and shady lenders that prey on
hardworking families. Wall Street, as we know, as we see here
about every day, has armies of lobbyists fighting for every tax
break, every exemption, every opportunity to be let off the hook for
scamming customers and preying on families, and in some cases
destroying communities.
Ordinary Americans do not have those lobbyists. They do not
have that kind of power. The Consumer Protection Bureau is supposed to be their voice, it was created to be their voice, created to
fight for them.
When a toxic mortgage robs a family of their home, it is not the
CEO of Bank of America, it is not the top management at Wells
Fargo who sits down with those kids and has the tough conversations around the table. It is those families explaining that to their
children, explaining their house is being taken away, explaining
they are going to have to change schools, explaining why they are
going to have to get rid of their family pet. It is the parents who
were ripped off by corporate greed, those are the people who have
to look their children in the eye and explain things away.
We created the CFPB so there would be fewer of those conversations—to look out for danger before it crashes down on hardworking families, robs them of their homes, their jobs, their savings. Like food inspectors, the CFPB is supposed to hunt down
scammers trying to sneak toxic products onto kitchen tables. But
under new leadership, the Consumer Bureau has turned its back
on that job.
CFPB inspectors used to show up at Wall Street banks and other
lenders to make sure they were obeying the Military Lending Act.
That is a law that protects active-duty servicemembers and their
families from predatory loans. Under new leadership, CFPB inspec-
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tors simply are not protecting servicemembers the way they used
to.
The CFPB used to protect borrowers from shady lending practices that trapped hardworking families in that endless cycle of
debt. Now the CFPB Director is giving payday lenders and car title
lenders free rein. In fact, Director Kraninger wants us to believe
that an endless cycle of debt is a benefit to hardworking families.
The CFPB used to make sure loans have clear explanations that
regular Americans could understand. Now the CFPB has created
the George Orwell-type named ‘‘Office of Innovation’’, which as far
as we can tell is dedicated to helping big banks and tech firms innovate new ways to trick customers into new loans and other complicated financial products.
The old CFPB prosecuted debt collectors who used shady tactics
to harass borrowers and threaten them in their homes or at their
jobs. Now the CFPB is considering a proposal to let debt collectors
call borrowers as many times as they want. You thought telemarketers were bad? Try being harassed over your student loan
debt.
If the Director of the Consumer Financial Protection Bureau
wanted to help customers, she would not have to look very far to
find people in need.
Student loan debts have reached record levels, record delinquency rates. Seven million Americans, as we read, are more than
3 months behind; 7 million Americans 3 months behind on their
car payments—the highest level in 19 years, worse than during the
Great Recession. Forty percent of Americans do not have enough
savings to cover a $400 emergency expense.
Instead, CFPB is siding with the rest of this Administration that
looks like an executive retreat for Wall Street. It is clear whose
side everyone in this Administration is on. They continue to create
excuses for eliminating financial protections, saying they are ‘‘increasing access to credit.’’
What they really mean is increasing access to bad credit that
drains people’s savings and traps them in debt. Right now today,
at this time, Tim Sloan, CEO of Wells Fargo, is testifying in the
House Financial Services Committee about a laundry list of ways
his bank abused its consumers.
Millions of Americans got hurt because this bank cared more
about their profits than about their customers and about their employees. It was the CFPB, as we remember, the old CFPB, that
helped uncover this scandal. It was the CFPB that got many Americans their money back. That is what Ms. Kraninger’s job should
be about.
Chairman CRAPO. Thank you, Senator Brown. I will go first on
the questions, and as I indicated in my opening statement—oh, excuse me. I do not want to get to my questions before I let the Director speak. Senator Brown has corrected me twice now in this hearing.
[Laughter.]
Chairman CRAPO. Director Kraninger, please make your opening
statement, and then I will jump into questions.
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STATEMENT OF KATHY KRANINGER, DIRECTOR, CONSUMER
FINANCIAL PROTECTION BUREAU

Ms. KRANINGER. Thank you, Mr. Chairman.
Chairman Crapo, Senator Brown, Members of the Committee,
thank you for the opportunity to present the Consumer Financial
Protection Bureau’s most recent Semiannual Reports to Congress.
While the reports describe actions undertaken before I arrived,
they provide a touchstone as we create a fresh outlook at the agency under my leadership.
Since my confirmation, I have been engaged in a listening tour
to meet as many of our stakeholders as possible, including many
of you. I have visited our regional offices in San Francisco, Chicago,
and New York, interacting first and foremost with Bureau staff. I
have been impressed by the exceptionally talented staff and their
commitment to our mission of protecting consumers.
In D.C. and in the field, I have held roundtables and met with
consumer advocates, faith leaders, banks of all sizes, credit unions,
nondepository institutions, innovators, and fellow regulators at the
Federal and State level. I have spoken with current and former
members of the Consumer Advisory Board and many individuals
who care about the bureau, such as Senator Dodd, Congressman
Frank, and former Director Cordray. Hearing all perspectives is
critical to bringing the best thinking as we carry out our mission.
The following gives you a flavor for the discussions that I have
been having.
I have heard far and wide that the Bureau produces phenomenal
financial education content. Stakeholders and the Bureau, however,
are struggling with the challenge of measuring how education
changes behavior and leads to action. I have talked to my examiners about working with institutions to build a culture of compliance and how supervision should be a more prominent tool in the
Bureau’s toolkit.
Also, on examinations, financial institutions and nonbank lenders alike have noted the value of the exam process, as well as their
interest in having clear rules of the road.
State Attorneys General and bank supervisors have cited the valuable work that we have done together, particularly on enforcement actions, and I have heard from legal aid providers about how
they play whack-a-mole against bad actors until one of the Bureau’s enforcement actions deters certain behaviors.
As I look to wrap up my listening tour this month, I have
pledged that these engagements will continue on a regular basis.
As one example, I have invited the Members of this Committee to
visit our headquarters on Monday, May 20th. I hope that all of you
are able to attend.
In the midst of the listening tour, I have ensured that the important work of the Bureau continues apace, and I will highlight a few
of our recent activities.
First, I pledge to protect consumers from bad actors, and the Bureau’s enforcement attorneys continue their work to that end. I
have announced five enforcement actions since I started, including
one against a payday lender that failed to prevent overcharges and
made harassing collection calls, and a second against an online
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lender that debited consumers’ bank accounts without authorization and failed to honor loan extensions.
Second, with the intent to maintain access to credit and ensure
more choice for consumers in need of emergency funds, the Bureau
is reconsidering the sufficiency of the evidence and analysis supporting the underwriting requirements in the short-term, small-dollar lending rule. We want consumers to be empowered to make
their own decisions that best suit their individual financial needs.
And we want to make sure that our evidence is sufficiently robust
and rigorous. I have an open mind on this matter and look forward
to reviewing the comments and evidence submitted in response to
our proposals.
During America Saves Week, I announced the Start Small, Save
Up Initiative to help promote the importance of savings among
Americans—a simple message but an urgently needed one, given a
study showing that 40 percent of adults lack enough liquid savings
to cover a $400 emergency expense, as Senator Brown noted. Savings in addition to manageable debt and good credit are cornerstones of financial well-being.
We have issued a number of important reports on topics including assessments of our significant rules, consumer credit trends related to first-time homebuying by servicemembers, and trends related to suspicious activity reports on elder financial fraud.
Lastly, I have spent significant time understanding the Bureau’s
operations and looking at ways to improve delivery of the Bureau’s
mission. With the incredible flexibility Congress provided this
agency, I feel a deep sense of responsibility for ensuring that we
become a model for efficient and effective use of our resources.
Looking forward, I will be setting priorities for the Bureau, including setting the tone for how we will operate as an agency. I expect to emphasize stability, consistency, and transparency as hallmarks as we mature the agency and institutionalize the many
partnerships that are key to our success in protecting consumers.
I am also examining how we can best utilize all of the tools that
Congress gave us, broadening our efforts to focus on prevention of
harm as a primary goal of our actions.
Thank you for the opportunity to present the CFPB’s work to you
and provide you with an update on the activities of the Bureau in
my tenure. I would be happy to answer your questions.
Chairman CRAPO. Thank you, Director Kraninger, and now I will
proceed with my questions.
My first question, as I indicated, is going to be on data privacy,
and I want to focus on FCRA rather than the CFPB first. In today’s
digital economy, there appear to be companies that serve a very
similar function to those that were historically regulated by FCRA
in terms of the impact and function that they performed in access
to credit and credit reporting in our economy.
It seems to me, though, that the scope of FCRA has not been able
to keep up with the scope of activities in the marketplace in terms
of our digital world and data collection to adequately provide us the
necessary regulatory and statutory oversight that is necessary for
these types of functions. And the CFPB plays an important role in
the credit reporting marketplace overseeing consumer reporting
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agencies that are larger participants and shares the FCRA enforcement responsibility.
First of all, can you commit to working with this Committee to
find a balanced approach to making FCRA more effective in the
digital economy? And, second, could you comment on this issue?
Ms. KRANINGER. Yes, Senator. I am committed to working with
Congress on this. I recognize again that in a digital world there are
a lot of things that are changing with respect to how financial
products and services are interacting with consumers, and that is
something that we need to spend some more time looking at.
Chairman CRAPO. All right. I appreciate that. And we will be
looking very aggressively at that and, as I said, welcome your input
and advice on where you see the need to fine-tune FCRA and other
jurisdictional aspects of this Committee on the entire data collection arena today.
So let us move to the CFPB. As you are well aware, I have long
been concerned about the ever-increasing amounts of big data collected by the Government in addition to that collected by the private sector. And when CFPB was established, it began a number
of data collection undertakings that I felt were far excessive to
what was necessary and which exposed Americans to ever-increasing collection of data about their private lives and the potential to
violate that privacy that I believe Americans deserve.
In September of 2018, the CFPB issued a report on its sources
and uses of data that detailed its major data bases as well as how
this data is gathered, used, and protected. I appreciate those efforts
of the CFPB—in fact, I should say finally the CFPB is starting to
be responsive to these concerns—and I appreciate our new leadership being transparent about its data practices.
What I would like to know is what the CFPB’s next steps are
with respect to its data collection, its use, and its protection of that
data.
Ms. KRANINGER. Mr. Chairman, I share your concerns, and we
certainly discussed this last summer. I can say first and foremost
that the first principle is to only collect the information that you
absolutely need to carry out the mission. That is a conversation
that we are having on a regular basis as we look at the data collections that the Bureau determines are necessary, limiting the personally identifiable information that is collected, because if it is not
collected, it does not have to be protected.
Moving to the next iteration of this, we are looking at the comments that came back on the data uses and sources report that we
put out. We are also looking at making sure that our internal processes are laid out properly. I had the honor of signing the Data Access Policy that governs the way the Bureau will utilize information internally, and there is also a group that is looking at data intake on a regular basis. So institutionalizing those processes to
make sure that we are, again, limiting our collection and then protecting it is important.
Chairman CRAPO. Well, thank you. And I know that at the outset, one of the—well, the agency was collecting data on credit card
transactions, on mortgages, and on car loans, I believe. Is that correct, on car loans?
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Ms. KRANINGER. Yes, Senator. For a number of different reasons,
supporting rulemakings, conducting research, yes.
Chairman CRAPO. And student loans? And just to look at credit
cards, for example, I think one of the original goals of the CFPB
was to collect data on something like 900 million credit card accounts. Is that accurate, or do you know?
Ms. KRANINGER. Senator, there is certainly a lot of information
collected pursuant to the CARD Act and our responsibilities, but
we do try to limit at least account level information and individualized information, and I can get back to you with the exact number.
Chairman CRAPO. All right. I would appreciate that because,
frankly, I have had a hard time getting the CFPB to give me an
exact number of all the credit card accounts that it is collecting
data on and the number of data sets that it is collecting on each
transaction. So I would appreciate you getting back to me on that.
Chairman CRAPO. My time has expired. Senator Brown.
Senator BROWN. Thank you. Thank you, Mr. Chairman.
Payday lender ACE Cash Express used this chart to train its employees. There is a copy that I believe Mr. Hardy just put on the
table, a copy on the table for you. This is what the payday loan
cycle of debt looks like without an ability-to-repay requirement,
which you have proposed to repeal. Now lenders do not even have
to consider if borrowers even have a shot at repaying their loans,
and you can see this is the document that this company, one of the
largest payday lenders, ACE Cash Express, put out, and this document is a training document for its employees.
Director, can you show me on this chart where in this cycle a
family actually pays off their loans?
Ms. KRANINGER. Senator, I have seen this document. I know it
was part of the rulemaking process that the Bureau went through
and finalized in 2017. It certainly is going to be part of the record
that we take forward as we are reconsidering the rule as well. All
of the evidence that has been submitted in the past as well as any
new evidence and data will be considered as part of the rulemaking
going forward.
Senator BROWN. Well, but the question, where in this cycle—the
customer applies for a loan around and around and around. This
is the training provided. This is the training document to train
payday lenders at one of the—to train the workers at payday lending firms, one of the biggest in the country, and there appears to
be—this is just a circle where you get one loan and then another
and then another.
So where on here, if you would again examine it and read each
of those descriptions, where on here does this company or do you
expect them to repay the loan? Where is that?
Ms. KRANINGER. Senator, again, with respect to the loan itself
and the products that are out there, I would like to see a broad
panoply of products available to consumers so that they can make
the best decision possible for themselves looking at the product——
Senator BROWN. I am sorry to interrupt, but every time they go
through the cycle, you know what happens. They know what happens. This is the reason they put out this training document. You
know what happens; they know what happens. They get a loan.
They spend the money. They had to have the loan. Their car
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breaks down. They cannot pay it back right away. Then the customer does not make a payment. The account enters collections.
The customer applies for another short-term loan, around and
around. And you know four out of five people who get a payday
loan either have to get another loan to pay off the first or they default. You know that happens. And when you eliminate the abilityto-repay requirement, we know what is going to happen again more
and more and more. And this led to the—this was part of the finding, part of the rule, part of the reason they did the ability-to-repay
requirement.
Let me move to another question. Eric Blankenstein, one of your
top deputies in charge of enforcing antidiscrimination laws, his title
I believe is ‘‘Chief of Supervision, Enforcement and,’’ I underscore,
‘‘Fair Lending’’. You may remember reporters uncovered he has a
history of writing racist statements on his blog. If Mr. Hardy would
come forward and please present this to the Director, these are
some of the statements that Mr. Blankenstein made, if you would
take a look at those.
These are statements—the worst statements he made I did not
print, some that are just really unspeakable in the halls of the Senate and unbelievable to me in the year 2018 when he said these.
Would you be willing to read any of those aloud to us, his statements?
Ms. KRANINGER. Senator, the words here are not words that I
would use.
Senator BROWN. I guess that means no, right? So if you are not
willing to say those things aloud to the Committee, do you think
someone who wrote them—remember, he did not write these in college. He wrote these last year. They were written in 2018. Do you
think someone who wrote them, someone who feels that way about
people of color should be in charge of enforcing antidiscrimination
laws?
Ms. KRANINGER. Senator, I understand what you are getting at,
and I can tell you that the matter in total that happened last fall
when statements were covered by the press is a matter that was
referred to the Inspector General by my predecessor. He made that
public. There is an ongoing investigation, and so it is not appropriate for me to comment on——
Senator BROWN. Yet he still works there, correct?
Ms. KRANINGER. That is correct, and there is——
Senator BROWN. He was hired by your predecessor. When you
took over, I asked you to remove him because if he has those attitudes—I mean, you know these numbers. Black homebuyers are
still denied mortgages at more than twice the rate, twice as often
as white homebuyers. You know that racism is still—I think you
know that racism—I do not think your President may know, but
you know—you are a smart, educated young woman—that racism
is lending is still very real in this country.
So because you resisted my pleas and others’ to remove him, I
assume that means you personally endorse having him, somebody
who thinks like him, in charge of our antidiscrimination policy.
Really?
Chairman CRAPO. And if you could keep your response brief,
please.
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Ms. KRANINGER. Senator, I believe in due process, and I certainly
believe that the process should be followed in this case, as in the
cases of any of the other employees who have worked for me if
there are issues that are raised. And so the process is being followed.
Senator BROWN. This is not due process in terms of a court of
law. This is someone who has proudly uttered racist statement
after racist statement after racist statement, and you have chosen
to keep him in a job to enforce laws on antidiscrimination in lending. Correct?
Ms. KRANINGER. The process is being followed, Senator, and we
will certainly get back to you when that changes.
Chairman CRAPO. Senator Shelby.
Senator SHELBY. Thank you.
Director Kraninger, you launched the ‘‘listening tour,’’ we call it,
which I thought was very good, to meet with your regional offices
as well as with the regulators and other stakeholders last year. We
have talked about that some. What did you learn from going out
in the field, which I think was very important? What did you
learn?
Ms. KRANINGER. Thank you for the question.
Senator SHELBY. Overall.
Ms. KRANINGER. Yes, overall, there are a number of stakeholders
across the country who are truly committed to the mission of consumer protection. I have met with financial educators. I have met
with reporters, even, financial reporters who want to further the
education base across the country and really push literacy. I have
talked to many of your colleagues about this issue. I think the Bureau has been given tremendous authorities, including a number of
tools that, as we mature as an agency, we need to utilize all effectively, so certainly the education tool.
Having clear rules of the road is the other thing that I have
heard from every entity out there, and that includes our partners
at the State level who are also working with us to ensure that financial institutions understand what the rules are and are following them. Frankly, it makes much more clear those who are not
seeking to actually comply with the law and provide their consumers with good financial services and products. So taking those
enforcement actions continues to be a priority.
Senator SHELBY. I want to get into another area that we have
talked about a long time. Cost-benefit analysis I think is very important for rulemaking and regulations. I was pleased that you announced the creation of the Office of Cost-Benefit Analysis in 2018
at the CFPB. I want to commend you for emphasizing that, increasing the use of cost-benefit analysis, because everything costs
money.
There is no better consumer than an informed consumer. We
know that. But how has the rulemaking process changed with the
creation of this office?
Ms. KRANINGER. Senator, the issue of cost-benefit analysis is important across the Bureau, and I am looking at the best way to
structure that. My predecessor announced the office, and we are actually going to bring someone in to look at the role of economists
across the Bureau in general. Right now that responsibility is still
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sitting in our Research, Markets, and Regulations Division, but we
are going to look holistically at how we can utilize the economists
and economic rigor and cost-benefit analysis across all of the activities at the Bureau. I look forward to getting back to you about the
path I decide to take on that issue.
Senator SHELBY. Absolutely. Another issue is in the rulemaking
process. I have some issues with that. It is the practice of regulation through enforcement rather than rulemaking. For many years,
the Bureau overwhelmingly looked to enforcement actions to impose policies rather than going through the rulemaking process. We
are talking about due process.
I am pleased to see the Bureau under your leadership has
prioritized ensuring that future rulemaking is both fair and transparent. I think it has to be both.
Could you provide an update on where you are to increase transparency, which helps us all as consumers, in the rulemaking process?
Ms. KRANINGER. Thank you, Senator. I agree completely that we
need to be transparent with stakeholders and those who are interested about what the rulemaking actions are that we can take.
Last year, the Bureau issued a request for comment on all kinds
of issues across the spectrum. With respect to regulation, we received 1,750 comments back about how to reduce regulatory burden
and increase transparency. We are going through all of those ideas
and looking at how we make a more rigorous process.
Senator SHELBY. Chairman Crapo got into this just a little bit—
I have just got maybe a minute or less—and that is data protection, which is so important, privacy and so forth. A lot of privacy—
data is everywhere. A lot of it is unnecessary. How are you trying
to tailor that to only get the data you need rather than just sweeping everything that is extraneous and violates people’s privacy?
Ms. KRANINGER. It is truly important, and I am committed to
making sure that we have a very clear understanding of the information that we need. Rulemaking is a good example. We need to
understand the effectiveness of the rules and whether we are getting the outcomes that we planned for, and that does require actually having data on the impacts and the process at every stage.
But there is a way to limit that, again, making sure that we are
putting rigor to the process of identifying which types of data are
going to be most important, figuring out if that data is already collected and by whom, and doing the due diligence to make that a
robust but, again, limited process and limited collection.
Senator SHELBY. Thank you.
Thank you, Mr. Chairman.
Chairman CRAPO. Thank you.
Senator Cortez Masto.
Senator CORTEZ MASTO. Thank you, Mr. Chair.
Ms. Kraninger, thank you for being here. Thank you for the call
regarding the PACE loans. I appreciated that.
There is another issue that I have concerns about, and I want
to talk to you about it. It is the Military Lending Act. As you know,
I joined with every Democrat in the Senate who sent you a letter
opposing your decision to no longer require the Bureau to supervise
financial institutions for compliance with the Military Lending Act.
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Now, the Military Lending Act, as you well know, provides
servicemembers and their immediate families against exploitive
loans that charge more than 36 percent interest or include various
predatory features. By choosing not to include the MLA as part of
the CFPB’s supervisory exams, particularly of payday lenders, you
appear to be putting the burden on servicemembers and their families to complain about violations of the MLA before your agency
can take action. That is a change in the position of the CFPB.
Can you explain why there is that change?
Ms. KRANINGER. Yes, Senator. I share the concern over the
unique challenges that servicemembers face. That is certainly what
motivated Congress to enact the Military Lending Act. It is what
motivated Congress to create an Office of Servicemember Affairs in
the Bureau. And so it is an issue we spend a lot of time on.
Senator CORTEZ MASTO. But you agree, the CFPB is required to
enforce the MLA?
Ms. KRANINGER. Absolutely. We have clear authority to enforce
the Military Lending Act——
Senator CORTEZ MASTO. So why have you changed your position
in actually going out there and as part of your exams—because you
do engage in examination of payday loan companies, right?
Ms. KRANINGER. Yes.
Senator CORTEZ MASTO. So why would you take out the MLA
provision in there as part of ensuring they are complying with the
MLA when you conduct that exam?
Ms. KRANINGER. So the examiners do have the ability if they actually—in the course of other exams, see a violation, to highlight
that, and we can take action on it. But the Military Lending Act
was not designated by Congress as one of the enumerated Federal
consumer financial laws, and——
Senator CORTEZ MASTO. No, but it was designated right in the
Military Lending Act that the CFPB would be the enforcer, and so
I am curious as to why there is this semantics between enforcement and supervision. I do not understand it, and that is what—
it is a change in the CFPB provision. That is why a number of Attorneys General, that is why many military organizations, including the Democrats here on the Committee and in the Senate, are
challenging why you have made this change. I am trying to understand it.
Ms. KRANINGER. In Title X, the supervision authority and the enforcement authorities are laid out separately, so it really does get
back to Section 1024 and the authorities that are given there.
There has been an assertion that 1024(b)(1)(c) actually gives us
broad authority to supervise for basically anything, the opportunity
to assess risk to consumers broadly.
At the same time, though, in the other part of that section, there
was a stipulation about the enumerated consumer laws that we are
supervising for. So that is the tension in the issue. If——
Senator CORTEZ MASTO. It does not make sense to me. So you
are basically saying—so, for instance, a police officer, literally what
you are basically saying is that anytime a police officer can take
action is if a complaint is filed. So those beat cops that are on the
street every day, that are engaging in community policing, that are
educating, that are talking in the community, they literally should
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not be on the street under your analysis and should be waiting and
sitting at a desk for a complaint to come in. That is what I am
hearing, and I do not understand that.
So what made the CFPB—why did you change that position?
Ms. KRANINGER. If I could, Senator——
Senator CORTEZ MASTO. Was there something specific that
changed that position in your mind?
Ms. KRANINGER. Yes, it really is the reading of the supervision
authority that the Bureau has——
Senator CORTEZ MASTO. Your reading of it or somebody else’s
reading of it?
Ms. KRANINGER. Yes, it is my reading, and it is based on——
Senator CORTEZ MASTO. In your letter to us, you said that you
relied on legal analysis. Who did the legal analysis?
Ms. KRANINGER. The Bureau lawyers have looked at this issue
over a number of years, and we outlined the information and perspective that was——
Senator CORTEZ MASTO. Do you have a written legal analysis
that changed your position?
Ms. KRANINGER. There is a legal analysis, yes, and we provided——
Senator CORTEZ MASTO. I saw an addendum of that. Can I see
the full legal analysis that made that determination that changed
your mind that you would no longer actively engage in supervision
of the MLA when it comes to those examinations?
And here is the other thing. Let me ask you, under your statute—I noticed on your website that you actually go out and you engage in prevention, and you tell consumers how to prevent waste
and fraud or consumer fraud, and you educate them. Where in the
statute, based on your analysis, do you have the specific and explicit authority to educate people? Is there some specific language
in there that says you can engage in education?
Ms. KRANINGER. Yes.
Senator CORTEZ MASTO. Where is the language?
Ms. KRANINGER. There are a number of provisions, actually, in
Title X that do that. It is a responsibility and authority of the Bureau—actually, it is one of our primary mission objectives to educate consumers. There is an Office of Financial Education with
enumerated responsibilities in the statute.
Senator CORTEZ MASTO. So then you actually educate military
families about the MLA?
Ms. KRANINGER. We do that with the Department of Defense. I
am not 100 percent sure, frankly, if we do that specifically, but——
Senator CORTEZ MASTO. Well, that would be part of your authority under the MLA——
Ms. KRANINGER. ——it would certainly be part of——
Senator CORTEZ MASTO. ——and what you are saying is to educate them on the MLA. So you would educate them on their rights
under the MLA. You would enforce the MLA. But you would not
actively go out as part of your examinations that you engage in already with payday lenders to ensure those payday lenders are not
abusing the law when it comes to MLA. Is that what I am understanding?
Ms. KRANINGER. Yes, my reading——
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Senator CORTEZ MASTO. And I notice my time is up, so can you
send me that legal opinion? In your response to us, you explicitly
stated that you changed your position based on a legal analysis
that was given, and you gave us a summary of that. I would like
to see a full copy of that analysis and who wrote that analysis for
the CFPB. If you would provide that, that would be helpful.
Ms. KRANINGER. I understand, Senator, why you are asking. I
would say there is a protection of the deliberative process within
the executive branch——
Senator CORTEZ MASTO. So then why did you provide us with
any of it?
Ms. KRANINGER. I provided you with a summary that we could
argue was definitely not deliberative, and I want to work with you
to get you the right information. But I would assert that I am asking Congress to explicitly give me the authority to——
Senator CORTEZ MASTO. But I am arguing you already have the
authority.
Ms. KRANINGER. I understand, and my——
Senator CORTEZ MASTO. One final thing, and I know I am running out of time, but is your opinion based on a challenge to that
authority in the courts? Did somebody challenge——
Ms. KRANINGER. No, Senator.
Senator CORTEZ MASTO. Did anybody come and challenge your
legal authority the CFPB had to move forward already under the
supervision and examination?
Ms. KRANINGER. Senator, I think it is appropriate——
Senator CORTEZ MASTO. That was a no?
Ms. KRANINGER. ——for an agency to actually make sure that it
is complying with the law and carrying out the responsibilities that
Congress gave it under the law.
Senator CORTEZ MASTO. Thank you. I notice my time is up.
Thank you for the indulgence.
Chairman CRAPO. Senator Scott.
Senator SCOTT. Thank you, Mr. Chairman. Good morning, Director. Thank you for being here this morning.
Ms. KRANINGER. Thank you.
Senator SCOTT. I am going to try a new concept. I am going to
ask you questions, and I am going to actually give you time to answer the questions, so we will see if that works here.
You were kind enough to come by my office and talk about a few
topics that are important to me and I think important to the Nation as well as to South Carolina specifically. We talked a little bit
about indirect auto lending; we talked a little bit about insurance
and some about credit unions—three issues that I think are incredibly important that we understand and appreciate the boundaries
that the CFPB should have and I think from a legislative perspective should follow as it relates to under your leadership.
So I think it is clear that last year Congress and the President
spoke definitively on this issue when the President signed S.J. Res.
57 repealing CFPB’s 2013 regulations on indirect auto lending and
compliance. CFPB overreached on a variety of levels as it relates
to indirect auto lending.
Can you confirm to me that no one at the CFPB is trying to
bring an enforcement matter under this theory of law?
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Ms. KRANINGER. I will admit to you, Senator, that there are a
number of open investigations, and the Bureau attorneys take that
action without the Director’s involvement. I can certainly assure
you that they are following the law, and Congress spoke very clearly when it came to that CRA.
Senator SCOTT. OK. Thank you.
Let me move to the topic of insurance. As you know, I spent my
professional career in the insurance arena, so it is important to me
that we understand and appreciate the limitations the CFPB has.
As you know, Dodd–Frank did not provide the CFPB authority to
regulate insurance products. Given that the CFPB’s actions in this
area have caused confusion, let us set the record straight.
Do you view the CFPB as an insurance regulator?
Ms. KRANINGER. No, Senator, I do not. Dodd–Frank stipulated in
Title X that we do not regulate State-regulated insurance.
Senator SCOTT. I do think that the best system of regulating insurance in the world is the State-based regulation system that has
worked very well in every State in this Union as long as we have
had it. I hope that we continue to see that as the direction that
CFPB will continue. Thank you for that answer.
Credit unions have served a number of our fellow citizens very
well for a very long time. About 115 million Americans are credit
union members. About 1.5 million South Carolinians are members
of credit unions. Credit unions provide sound resources, sound professional services to those credit union members.
The challenge has been that so often the one-size-fits-all approach has been detrimental to not only credit unions but to the
credit union members. The 65 credit unions in South Carolina have
had about a $67 million regulatory burden placed on them. Given
your position, how do you plan to address rules that hinder credit
unions and their operations? Is there a way that you see of
unwinding any unnecessary burdens placed on credit unions
through the CFPB?
Ms. KRANINGER. Senator, it was certainly an objective of the Bureau in Title X to understand and reduce undue regulatory burden.
As I noted to Senator Shelby, we received a number of comments
in last year’s call for evidence on this topic and are looking at ways
that we can tailor and address opportunities to reduce burden.
I would also say—and I have said this in other contexts as well—
that certainly is a mission that we have, and it is important, but
it is also about how this impacts consumers in terms of access to
credit and the cost of credit. So those are the things that we are
looking at holistically as we approach any rulemaking action and
ensure that we are looking at the impacts to these institutions.
Senator SCOTT. Thank you. I would close with saying that anytime we see an increased regulatory burden, that means an increased cost associated with those burdens, which means fewer dollars to be loaned out and more people focusing on the Government
as opposed to the actual members where you can see lives improved by the access to credit. So every time we see an additional
unnecessary burden placed on institutions, we see a reduction in
the loan volume and a reduction for those who are creditworthy to
be able to receive the credit that they need to improve the quality
of lives that they are experiencing.
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Thank you.
Chairman CRAPO. Senator Warren.
Senator WARREN. Thank you, Mr. Chairman.
So before the 2008 crisis, it was open season on consumers. Giant
financial institutions cheated people on mortgages, on credit cards,
and a bunch of other financial products, and Government regulators did nothing.
After the crisis, the CFPB was created to be a cop on the beat
to aggressively enforce laws that protect consumers, especially
those who get regularly cheated.
So, Director Kraninger, during your confirmation hearing you
testified, ‘‘Under my stewardship, the Bureau will take aggressive
action against bad actors who break the rules.’’ Is that still your
plan?
Ms. KRANINGER. Yes, Senator, it is.
Senator WARREN. Good.
Ms. KRANINGER. I have actually signed——
Senator WARREN. You also said before you became Director that
the Interim Director, Mick Mulvaney, never made a decision you
disagreed with. So let us put that together and see how you and
Director Mulvaney have been doing in your combined year and a
half running the CFPB.
Let us start with student loans. The law that set up the CFPB
established a student loan ombudsman at the Bureau because Congress believed that students needed a regulator who had their back
when loan companies and for-profit colleges tried to cheat them.
Director Kraninger, in the past year-and-a-half, how many lawsuits has the CFPB filed against student loan companies?
Ms. KRANINGER. I do not know the specific answer to that question.
Senator WARREN. Well, I can tell you because it is a matter of
public record.
Ms. KRANINGER. Yes, we do have active litigation.
Senator WARREN. How many have you filed?
Ms. KRANINGER. There are two active cases in this area.
Senator WARREN. Gee, what the public record seems to show is
zero. Right, not one single action against lenders and servicers who
scam students, not one dollar returned to students who get cheated.
In contrast, when he led the CFPB, Rich Cordray filed 15 cases,
and he recovered $712 million for those students who had been
cheated.
In fact, you have done worse than nothing. You and Mulvaney
disbanded the Office of Student Ombudsman. It was so bad that
your student loan ombudsman resigned because the ‘‘leadership of
the Bureau has abandoned its duty to fairly and robustly enforce
the law.’’ So that is student loans.
Now let us ask about discrimination. Before the financial crisis,
banks targeted communities of color for the worst of the worst—
cheating mortgages. So after the crash, Congress said there would
be a special office at the CFPB to enforce laws to stop lending discrimination.
Director Kraninger, in the last year-and-a-half, how many lawsuits has the CFPB and the DOJ filed for fair lending violations?
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Ms. KRANINGER. I can tell you, Senator, that we do have ongoing
investigations in this area.
Senator WARREN. How many have you filed?
Ms. KRANINGER. I have been on the job for 3 months as of today.
There are active——
Senator WARREN. That is right, and you have Mick Mulvaney, together you have said you agree with everything he has done. That
is a year-and-a-half period. How many have been filed in a yearand-a-half? It is a matter of public record.
Ms. KRANINGER. I understand that——
Senator WARREN. And the answer is zero.
Ms. KRANINGER. ——have been filed, but there is active investigation happening.
Senator WARREN. The answer is zero that you have filed. Not one
single action against lenders who discriminate, not one dollar returned to borrowers who got turned down or charged more because
of the color of their skin.
Rich Cordray filed 11 lending discrimination cases, recovered almost $620 million for consumers who were targets of discrimination.
And, again, in this area you have done worse than nothing. You
took enforcement powers away from the CFPB experts who were in
charge of the Office of Fair Lending. And who did you put in
charge of the office? A political appointee with a history of writing
racist blogs.
OK. Student loans, lending discrimination. Now let us do credit
reporting companies and debt collectors. Two-thirds of the complaints that come through the CFPB hotline are about credit reporting or debt collection. Under Rich Cordray, the CFPB brought
20 debt collection cases and 24 credit reporting cases, putting almost $1.2 billion back into the pockets of consumers who were
cheated.
Director Kraninger, in the last year-and-a-half, the CFPB has
filed three cases alleging violations of credit reporting or debt collection laws. How much relief did the Bureau win for consumers in
those cases?
Ms. KRANINGER. With respect to restitution and——
Senator WARREN. How many dollars——
Ms. KRANINGER. ——remedies, there are a number——
Senator WARREN. ——went back to the consumers?
Ms. KRANINGER. Senator, I am assuming that you have it in
front of you——
Senator WARREN. I do have it in front of me because it is a matter of public record. I am a little surprised——
Ms. KRANINGER. I recognize that, yes.
Senator WARREN. ——you do not know the answer, because the
answer is the same in all three of the questions I have asked you.
It is zero. You have put zero dollars back in the pockets of consumers who were cheated.
So student loans, lending discrimination, credit report companies, debt collectors. Much more we could talk about, but I see I
am out of time. It seems pretty clear to me that you stopped enforcing the laws designed to protect consumers. Money returned to consumers as a result of the CFPB’s lawsuits has slowed to a trickle.
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And when you do bring a case, the settlements you have secured
from the companies average about 1⁄125 the size of the ones that
Rich Cordray got. That is hundreds of millions of dollars that companies stole from consumers and that you are permitting them to
keep.
Director Kraninger, you are supposed to be the cop on the beat,
but you are only watching out for the crooks who are cheating
American consumers. If you had any decency, you would either do
your job or resign.
Thank you, Mr. Chairman.
Chairman CRAPO. Thank you. And before we move to Senator
Menendez, Senator Brown asked for——
Senator BROWN. Yeah, thank you. On one of my questions, I
misspoke. The press stories about Mr. Blankenstein were from
2018. The quotes were from 2016 and when he was in law school.
The point still stands that he is not fit to be in charge of enforcing
antidiscrimination laws and preventing discrimination when he has
had these racist writings.
Chairman CRAPO. All right. Thank you.
Senator Menendez.
Senator MENENDEZ. Thank you, Mr. Chairman.
Director, we are in the midst—I want to follow up on Senator
Warren’s comments—of a full-blown student debt crisis. Forty-four
million Americans owe $1.56 trillion in student loan debt, more
than credit card debt and auto loans combined. The amount of student loan debt has shaken the very foundation of the American
middle class. And yet in the last 15 months, the CFPB has not
taken a single new action—not a single one—to help these 44 million student loan borrowers.
On the contrary, the CFPB closed the only office in the Federal
Government whose sole priority is to protect student borrowers,
withdrew a planned student loan servicing rulemaking that would
have provided enhanced student protections, and refused to publish
findings about how big banks were charging students outrageous
fees, among other examples.
So when I voted to create this agency, that certainly was not the
type of action that I had envisioned the CFPB taking. And there
are problems all over the student loan market.
Take, for example, the Public Service Loan Forgiveness Program.
More than 99 out of every 100 public service workers who applied
for loan forgiveness had been rejected since the Department of
Education started accepting such applications. That is a major
problem. What is the CFPB doing about it?
Ms. KRANINGER. Senator, I understand it is a significant issue,
and we still have an office that is focused on student issues. They
are engaged in regular education efforts expansively across the
spectrum of dealing with students at every stage of the process.
I would also tell you that I take seriously that Congress created
that private education loan ombudsman position. It has been vacant. Congress gave the authority to appoint the position to the
Secretary of the Treasury for some reason, and so since I arrived,
we have been working back and forth to get that position moved
forward. The position posted last week, so I am very much looking
forward to having someone in that place.
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We also have some responsibilities under the statute working
with the Department of Education on an MOU to do information
sharing on complaints and other things, and all of that is work that
we will take on as soon as I can get the person on board who is
going to oversee that.
Senator MENENDEZ. Well, two things. Number one, the reason
that you have a vacancy in the office is because in his resignation
letter, Mr. Frotman, who had this position, said, ‘‘The Bureau has
abandoned the very consumers it is tasked by Congress with protecting. The Bureau has undercut enforcement of the law, undermined the Bureau’s independence, shielded bad actors from scrutiny.’’ That is why you have a vacancy.
So you have an environment and the wrong mission, and you did
not respond to my question about the Public Service Loan Forgiveness. Why is it that 99 percent of PSLF applicants are being denied? Are loan servicers at fault?
Ms. KRANINGER. Senator, that is a question for the Department
of Education. Certainly it is their process and program when it
comes to Federal student loans. As you know, 92 percent of the
market is with the Federal side. That is why I do want to have a
conversation with the Department of Education about their responsibilities and our responsibilities and how we can make sure we are
working together to——
Senator MENENDEZ. Well, you know, it is your responsibility to
oversee, whether it is the Department of Education, whether it is
a private lender, whoever it is, to make sure that you are protecting consumers. Telling me that it is the Department of Education is just simply not acceptable. And the fact that you have not
had that conversation as of yet when 99 percent are being denied,
there is something desperately wrong.
In 2017, the CFPB updated its manual for student loan servicer
supervision to include examining loan servicers’ practices around
the PSLF program. So pursuant to the examination manual that
is currently on your website, have you examined why 99 percent
of PSLF applicants have been rejected?
Ms. KRANINGER. Senator, again, I understand why you are asking the question, and it is an important one. With 3 months on the
job, I do not have a specific answer to your question on this topic.
It is one that is important, and we will look——
Senator MENENDEZ. Can you tell me whether it is no longer the
CFPB’s practice to review how loan servicers handle the PSLF program despite it being in your examination manual?
Ms. KRANINGER. Senator, I would have to get back to you to answer your question specifically, which I am happy to do.
Senator MENENDEZ. Well, let me just say on that, on following
up, I think one of my colleagues raised the question of the Military
Lending Act. You have authorities over the entities that you—supervisory authority over entities you regulate, do you not?
Ms. KRANINGER. With respect to enforcement, our authority is
very clear, and we will continue to take action where we find violations of the Military Lending Act.
Senator MENENDEZ. Well, you need to use your authorities, and
you are just not doing that. And 3 months on the job, that is not
the answer. You know, you need to make this a priority. And if you
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do not, you are not helping consumers. And the whole purpose of
this entity is to stand up for the little guy against those who have
enormous power and the ability to push back.
Thank you, Mr. Chairman.
Chairman CRAPO. Senator Smith.
Senator SMITH. Thank you, Chair Crapo. And thank you very
much, Director, for being with us today, and I appreciated our conversation yesterday. And I indicated yesterday I was interested in
also diving into this student loan question a little bit, so that is
what I would like to focus on.
As my colleagues have said, we have $1 trillion in student loan
debt and 44 million Americans, a high number, trying to manage
that debt. And so here is what I hear from my constituents: that
there is just a deep frustration with the loan servicing organizations. It is hard to get a straight answer. You get different answers
from different people at different times. And what they are trying
to do is to figure out how to stay out of default and to work with
the loan servicing organizations. But it is just not working, and it
feels to the people in my State with these crushing student loans
like all the power is with these big companies. And they do not
have any real remedy.
And so I thought it was really a good thing when the CFPB published this proposal to get data from the student loan—from these
big private loan servicing companies to try to figure out what is
going on and to get some accountability and kind of rebalance the
power a little bit.
So that was announced in February of 2017, and there was a
comment period. And then when that was done, as is typical, that
was submitted to OMB for its routine review. And there it sits—
no approval to move forward, even when Mr. Mulvaney, you know,
was running both agencies. And, meanwhile, since that happened,
1.5 million Americans have defaulted on their loans, and there is
just so much frustration.
So can you help me understand this? You have worked at both
agencies, right?
Ms. KRANINGER. Yes, Senator.
Senator SMITH. So has OMB told you why they are sitting on this
proposal?
Ms. KRANINGER. Senator, I was unaware of this prior to last
week. We have certainly had conversations about what is going on
in the student lending space and the Bureau’s responsibilities, and
I talked with you a little bit, as I did earlier, about getting the private education loan ombudsman position filled and in place to work
with the Department of Education on what their responsibilities
are when it comes to student servicers because, in particular, they
are contracted with the Department of Education.
But on this collection in particular, it was not an issue that had
been raised to me before last week. It is something we will absolutely look at to figure out, again, why that was submitted, where
it stands. I do not have all the answers on that at the moment, but
it is something we will look at.
Senator SMITH. Well, I think it is really important, and I think
you should be looking at it. I mean, are you aware of Secretary
DeVos or anybody, any other political appointee, encouraging this
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to move forward or not to move forward or to express their opinion
one way or another on this?
Ms. KRANINGER. I am not aware of anything on that front, but,
again, I am looking into this to understand what motivated the request, where it stands, and what we need to do going forward.
Senator SMITH. But wouldn’t you agree that you would need to
have some data in order to be able to assess, you know, what is
happening with these student loan servicing organizations and why
there is so much frustration and why sort of the consumer side of
this has been so, you know, basically hung out to dry? Would you
agree that having that data would be valuable?
Ms. KRANINGER. Senator, I do not know what was specifically
laid out in that particular data request. That is why I hesitate to
give you a very direct answer to that question. But I can tell you
that we absolutely want the information necessary to assess the
marketplace, as is our responsibility, and move from there.
Senator SMITH. Well, it has been described to me that this is a
little bit of a black box, that nobody really knows. So I do not know
how we can provide protection to those 44 million Americans who
are living with student debt if we do not have some basic answers
to the questions about what is going on with these loan servicing
organizations. I think this is very—you know, it is very important,
and our job is to sort of be on the side of people when they need
to be—you know, that is why we have consumer protection, because sometimes the power is out of balance between these big
companies and people. So I think this is a really core responsibility.
Mr. Chair, I want to just add my concern about the way in which
the agency is, in my view, sort of choosing not to enforce a key part
of the military lending—you know, standing up to our military
against these predatory lenders. I do not understand how we can—
if we cannot examine whether there has been an issue, how we can
enforce that. That is what I just am struggling to understand here.
And I understand that you think that you do not have the authority, but it strikes me that since there has not been any lawsuits
complaining about a misuse of authority, I mean, that to me is very
telling.
Mr. Chair, I am out of time. I just wanted to issue that concern
as well. Thank you.
Chairman CRAPO. Thank you.
Senator Van Hollen.
Senator VAN HOLLEN. Thank you, Mr. Chairman, and thank you,
Ms. Kraninger.
So I am very concerned about your decision to first delay and
then rescind the mandatory underwriting provisions of the payday
lending rule. It seems to me you are giving a total green light to
predatory lenders around the country to take advantage of consumers.
Senator Merkley, myself, and 47 Senators sent you a letter on
February 13 on this issue. Did you get it?
Ms. KRANINGER. Yes, Senator, I did.
Senator VAN HOLLEN. Have you responded as of today?
Ms. KRANINGER. I believe we did.
Senator VAN HOLLEN. I just checked with Senator Merkley’s office about the letter.

22
Ms. KRANINGER. Oh, I am sorry, Senator. The response is due on
Friday, and we are pulling the response——
Senator VAN HOLLEN. Is that due—I think it would have been
useful, knowing that you were going to come in front of this Committee, to give us a response. It has been almost a month.
Ms. KRANINGER. I understand, Senator. I think the due date was
actually in the letter, but I recognize that it is not——
Senator VAN HOLLEN. I think it was probably set before that
date, and since we have got a hearing today, it would have been
useful to have that information.
I am looking at both the notice you provided in the Federal Register on the delay rule and on the rescind proposal. Let me ask you
this: Bank regulators for years have found that an aspect of predatory lending is deliberately lending to people who do not have the
ability to repay their loans and relying instead on their ability to
seize the collateral of those consumers, whether it is a house or a
bank account.
So if you can tell me why payday lenders should be allowed to
have a business model where they prey on people who cannot afford to repay their loans, why should we carve out that particular
exception for payday lenders?
Ms. KRANINGER. Senator, the reason for the reconsideration of
the rule is the underlying legal and factual basis around the Bureau’s determination of unfairness and abusiveness without those
underwriting rules, as you noted, and that is the issue at hand,
and that is what we——
Senator VAN HOLLEN. So you are rescinding a rule that is designed to protect consumers, right?
Ms. KRANINGER. That was certainly the opinion of the agency at
the time, and, again, we are looking at that. And I have an open
mind——
Senator VAN HOLLEN. You are proposing—I am just reading your
documents here. You are proposing to rescind it, are you not? Yes
or no.
Ms. KRANINGER. Yes, Senator.
Senator VAN HOLLEN. OK. The CFPB, when they put that rule
in, they did a lot of research. One of their findings was four out
of five payday loans ends with the borrower unable to pay or having to take out another loan to pay off the first. Do you dispute
that finding?
Ms. KRANINGER. No, Senator, but that was also a finding in the
context of many other findings that——
Senator VAN HOLLEN. I am just asking you on that finding. They
also found that over 60 percent of loans result in borrowers paying
more in interest and fees than the amount they borrow. Do you dispute that finding?
Ms. KRANINGER. Senator, that was, again, one of the findings
of——
Senator VAN HOLLEN. It was a finding. I am asking you whether
you dispute the finding.
Ms. KRANINGER. No, Senator, I do not——
Senator VAN HOLLEN. OK. Thank you.
Ms. KRANINGER. ——dispute the finding in the——
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Senator VAN HOLLEN. Now, listen, so I am looking at your analysis here now. Are you familiar with the Dodd–Frank Act Section
1022(b)(3) analysis that accompanied the notices?
Ms. KRANINGER. Yes, Senator.
Senator VAN HOLLEN. OK. And are you familiar with the fact
that you found that the payday lending industry on an annualized
basis would save about $7.3 to $7.7 billion that they would not otherwise have under the previous rule?
Ms. KRANINGER. Senator, again, there were a number of things
that were looked at, including what——
Senator VAN HOLLEN. I am just asking you about this provision,
which is right here in the documents you submitted. Does it conclude that by rescinding the rule on an annualized basis, payday
lenders will be able to pocket $7.3 to $7.7 billion more? Isn’t that
what it says right here?
Ms. KRANINGER. Yes, Senator, it does.
Senator VAN HOLLEN. That is what it says. And isn’t that money
coming from harming consumers? These are consumers that the
previous analysis concluded could not pay these loans on time. Is
that not true?
Ms. KRANINGER. Senator——
Senator VAN HOLLEN. Is that not true?
Ms. KRANINGER. Senator, yes, I understand where you are getting, and——
Senator VAN HOLLEN. It is not where I am getting. I am just
looking at the facts. Is that not true?
Ms. KRANINGER. There are a number of facts here, and we had
a responsibility to look at the full record of this rulemaking. We are
in litigation actively on the issue, so the rule was already stayed,
and the Bureau did pledge to the court that the reconsideration
would be part of its process.
Senator VAN HOLLEN. You chose to move forward on this decision
to rescind the rule, right? That was your decision?
Ms. KRANINGER. Absolutely, and it was very——
Senator VAN HOLLEN. Absolutely. And in your own documents,
it says, does it not, that the payday lending industry will pocket
over $7.3 billion additional on an annualized basis? Isn’t that what
it says right here in your own analysis?
Ms. KRANINGER. Yes, Senator, and there are——
Senator VAN HOLLEN. And isn’t it true that, based on the previous analysis, that $7.3 billion is coming from harm done to consumers by payday lending? Isn’t that true?
Ms. KRANINGER. Senator, there are 12 million consumers that
take advantage of the payday loan——
Senator VAN HOLLEN. I am asking you——
Ms. KRANINGER. ——products in the States where they are allowed to do so——
Senator VAN HOLLEN. The question is——
Ms. KRANINGER. ——and the States have looked at——
Senator VAN HOLLEN. ——not whether we should just pull off
the reins off payday lending, which is what you are trying to do
so. The question is whether we should be protecting consumers. I
would like an answer to my question. Isn’t it true that that $7.3
billion that you say will now be in the pocket of the payday lending
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industry is as a result of harm done to consumers according to the
previous analysis by your Bureau?
Ms. KRANINGER. Senator, I would note that there are 12 million——
Senator VAN HOLLEN. I am just looking for a yes-no answer on
that $7.3 billion.
Ms. KRANINGER. But, again, individuals are accessing these products and making the best——
Senator VAN HOLLEN. I know they are accessing these products.
And then we they cannot pay them back when the lenders should
have known it, they are coming after their cars and other possessions. Isn’t that true?
Ms. KRANINGER. Consistent with State law, but, again, there are
places where that is not the case——
Senator VAN HOLLEN. But isn’t your job to protect people from
predatory lending where people are just scamming and taking advantage of people’s situations? Isn’t that your job?
Ms. KRANINGER. Senator——
Chairman CRAPO. And if you would answer briefly.
Ms. KRANINGER. Yes, taking action against bad actors who are
engaged in what you would——
Senator VAN HOLLEN. You are opening the door——
Ms. KRANINGER. ——predatory activity——
Senator VAN HOLLEN. ——to bad actors. It is really outrageous
what you have done here—outrageous—because there were protections in place based on a detailed analysis, and your own writings
show that you are just going to give a big payday to payday lenders.
Thank you, Mr. Chairman.
Chairman CRAPO. Senator Reed.
Senator REED. Well, I think Senator Warner was here before me.
Chairman CRAPO. It was not on my list. Senator Warner, you——
Senator REED. Will that take him off the list?
[Laughter.]
Senator WARNER. The very generous support of Senator Reed, I
appreciate it. Thank you, Mr. Chairman.
I actually want to follow up a little bit with my colleague from
Maryland. I think you made a dreadful error in rescinding the payday lending rules. And what I am trying to also understand is that
the agency spent 5 years doing research into this rule, and I can
remember when the CFPB issued this rule back in 2017, and opponents of the rule at that moment in time said, ‘‘Oh, my God’’—I
think it was 1,690 pages—‘‘this is way too much information, way
too much data.’’
Now, when you rescind, you are basically throwing all that data
and all that information out for this new approach. What has factually changed that undermined the 5 years of data and research
that went into the original payday lending rule that has allowed
you to make this determination?
Ms. KRANINGER. Senator, if I could, the full record from the prior
rulemaking is absolutely part of the process going forward, so that
is an important thing that I would note.
Senator WARNER. But that full rulemaking included conclusions
that were indicated based upon the Senator from Maryland’s cri-
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teria that this was a rule that was well needed to protect a whole
host of consumers. The fact that now all this work is kind of in a
sense thrown out, what has factually changed in the underlying
analysis that has allowed you to, I believe rather arbitrarily, throw
out this rule?
Ms. KRANINGER. The Bureau is in active litigation over the very
issue that the reconsideration is intended to address, and that is
the legal and factual basis, whether it is robust and rigorous
enough to warrant the determination of abusiveness and unfairness in this market without those mandatory underwriting requirements. And so that is the very issue that is being looked at in the
reconsideration.
Senator WARNER. Respectfully, we remember how long this rule
took to put in place. We remember how much research was done.
I do not believe you have got a factual basis. I think this was a
politically driven decision, and I am deeply concerned by your decision.
I want to move to another area around the GSE patch. As you
know, the CFPB’s QM rule created an exemption from the 43 percent DTI cap for mortgages under Fannie and Freddie, and this is
a subject matter that the Chairman and I and a number of us on
this Committee have spent an awful lot of time on. This exemption,
as we all know, is commonly known as the ‘‘GSE patch,’’ which is
set to expire on January 10, 2021, or the day on which the GSEs
would exit the conservatorship.
I am very concerned about what termination of the patch could
mean for affordable housing, particularly in communities of color,
because the number one reason, as we all know, that mortgage applications are rejected is because of the DTI requirement, and nearly 30 percent of the GSE mortgages are in that 43 to 50 percent
DTI range.
So the question is: If, again, the role of your agency is to protect
consumers, if the role of your agency is for folks to get a fair shake,
how do you view the GSE patch? And how do you view CFPB’s authority to act on this issue?
Ms. KRANINGER. Senator, I am well aware of the stats that you
noted in terms of how large a role the GSE patch plays in the
mortgage space today. When the rule was finalized on the ability
to repay and stipulating what the qualified mortgage safe harbor
would be, there was an intent at the time or an expectation at the
time that a non-QM market would stem from that. And there was
a determination that the patch was intended to be at least shorter
term or nearer term at the time the Bureau stipulated that, so in
place for 7 years.
We just completed our 5-year lookback assessment that was released in January on that rulemaking and the outcome of that rule,
and it is evident that the non-QM market has really not materialized for a number of reasons. And so the Bureau is faced with responsibility in this area. Important to note, though, is that that 7year QM patch could expire at the end of the conservatorship of
Fannie and Freddie, so those two things were tied in the rulemaking. This is something that I am looking at very closely, and
we are looking to make sure—there will not be any dramatic actions taken with respect to the mortgage market by me, and I can
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tell you I do not want to make news on this topic here. It is a very
market-moving issue, as you well know, and it is something that
I will look at responsibly and in a timely manner, and I appreciate
your interest in——
Senator WARNER. All I would say—and the Chairman and I and
a number of us have worked on this issue, and affordability is extraordinarily important. I am still hopeful we can get a legislative
solution, but I hope you will look at this data. And as you indicated, the non-QM market has not moved forward, and the extraordinarily detrimental effect that would have on affordability, if there
were arbitrary and capricious actions, again, in terms of getting rid
of that patch.
Thank you, Mr. Chairman.
Chairman CRAPO. Thank you.
Senator Reed.
Senator REED. Well, thank you very much, Mr. Chairman. And
thank you, Director Kraninger.
Like several Members of this Committee, I spent my youth in the
military. I commanded paratroopers at Fort Bragg, and I saw on
a daily basis soldiers being victimized by predatory lenders. Not
surprising. They were not from around there. They were transients.
Most of them were 18, 19, 20 years old, not a lot of financial sophistication. And they needed to be helped. I felt sort of useless,
really, because all I could do was inform the lender that what they
were doing was wrong or illegal, but I had no authority.
So when I got here, I was very active in trying to fix that problem because it was not theoretical to me. It was real. So I was active in passing the Military Lending Act along with my colleagues,
particularly active in creating the Office of Servicemember Affairs
in your organization. That was an amendment that former Senator
Scott Brown of Massachusetts and I passed because we wanted to
give, in your organization, special emphasis. In fact, I think it is
the only subset that is dedicated to a specific group of individual
Americans. And I am, frankly, appalled that you have decided that
it is not within your supervisory responsibilities to cover the MLA.
You do have enforcement responsibilities, which you admit, but
supervision is the key to preventing enforcement. We learned that
in Dodd–Frank. If we had been supervising these financial institutions and these nonbank banks and all the other bad actors of 2008
and 2009, we would not have had the crisis and the corruption that
we witnessed.
So did anyone from the Office of Servicemember Affairs comment
about your decision to exclude the MLA? Did you seek comments
and were there any objections raised?
Ms. KRANINGER. Senator, there was certainly a robust discussion
at times in the history of the Bureau where this conversation was
had. I can tell you that the determination is mine, and that is what
Congress gave me, as Director, the authority and responsibility to
do.
Senator REED. Well, thank you. I think you have made the wrong
determination. In fact, I think your legal counsel feels you have
made the wrong determination, but let me get to that later. When
this decision was made, we asked the Department of Defense, who
has a vested interest in protecting the men and women of the mili-
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tary. Their comments to us on a letter of September 7, 2018: ‘‘The
Department believes that the full spectrum of tools, including supervisory examinations, contribute to effective industry education
about, and compliance with, the MLA.’’ I think that is right. And
they certainly have a vested interest in this, and it is not a partisan, political interest. It is the protection of the men and women
who protect us. Now every veterans organization of note has indicated the same feeling.
Now, your view is that you cannot do it, but your own legal analysis, that you submitted to us in your letter, states, ‘‘One possible
reading of the statute would allow that the Bureau may seek to uncover and remedy violations of the MLA in the course of exercising
its authorities.’’ So you do have the legal authority to do it. You
have chosen to read the statute to protect payday lenders even
though your own legal counsel said the statute can be read, as the
Department of Defense and as many of my colleagues feel, to protect the men and women of the armed forces. Is that right?
Ms. KRANINGER. Senator, I agree with the Department of Defense that I would like the full panoply of authorities——
Senator REED. You have the full panoply. That is exactly what
your counsel said. ‘‘One possible reading of the statute’’—this is
your legal counsel, not me—‘‘would allow that the Bureau may seek
to uncover and remedy violations of the MLA in the course of exercising its authorities.’’ That would be including your supervisory
authorities. You chose not to read that section. You sort of omitted
it.
Ms. KRANINGER. I have, Senator, and the reason for that is that
then the Bureau could be engaged in examinations for safety and
soundness. The Bureau could be engaged in examinations for tax
law and other criminal law——
Senator REED. No.
Ms. KRANINGER. The all-encompassing provision——
Senator REED. No, no.
Ms. KRANINGER. ——there is about any risk to consumers.
Senator REED. That is the fallacy: if you follow the law, you can
make up things. That is not true. There is no one here asking you
to examine, generally speaking, safety and soundness of payday
lenders. What we are saying is we passed the Military Lending Act,
we passed supplemental language giving you the clarity to do this
in Dodd–Frank so that you would protect consumers, and you are
not doing it. And particularly military consumers. And what is so
frustrating to me is that if this is the policy of your Administration,
I do not know how on Memorial Day and Veterans Day everyone
stands up and says, ‘‘Oh, we have to do all we can for the service
men and women in this country. They do so much for us,’’ and you
have decided you should not supervise these companies. And we
know supervision prevents the need for enforcement. That is one
of the great lessons of Dodd–Frank. Had we been supervising these
institutions, we would not have had the collapse we had.
So I cannot say how profoundly distressed I am with your rejection of the opportunity to protect the soldiers, sailors, Marines, and
airmen and Coast Guardsmen of the United States.
Thank you, Mr. Chairman.
Chairman CRAPO. Thank you.
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Senator Kennedy.
Senator KENNEDY. Thank you, Mr. Chairman. Madam Director,
welcome.
You believe in protecting consumers, do you not?
Ms. KRANINGER. Yes, Senator, I do.
Senator KENNEDY. Do you consider that your guiding mission as
Director?
Ms. KRANINGER. Yes, I do.
Senator KENNEDY. You have a lot of experience in Government.
What mistakes were made when the agency was established?
Ms. KRANINGER. Senator, as you noted, I have a lot of experience
in Government, and that includes involvements in startups in Government, and I do believe that those who stood up the Bureau took
the mission very seriously and tried to carry out the authorities
that Congress gave them in the context they were operating in. A
lot of things happen fast and furious in the early part of an agency.
Senator KENNEDY. What mistakes were made?
Ms. KRANINGER. Senator, I really make it a point of not looking
back to criticize those who I did not have the opportunity to serve
with who truly understand a lot of challenges during the time, as
you well know.
Senator KENNEDY. Well, if you do not look back, then how do you
fix the agency in the future?
Ms. KRANINGER. So one thing that my predecessor did extensively—and you are aware of it—is the call for evidence and a lot
of requests for information from all the stakeholders that the Bureau has on ways to improve how the Bureau operates going forward, and that I absolutely believe in, and we are taking to heart
all of those comments that we have gotten.
Senator KENNEDY. Let me ask you this, Madam Director: Do you
think the agency would be better governed by a board?
Ms. KRANINGER. I believe that is an issue for Congress to determine and, Senator, I would——
Senator KENNEDY. I am in Congress. I am asking your opinion.
Ms. KRANINGER. I understand. I would welcome whatever
changes Congress sees fit to make that will increase the transparency and accountability of the agency. I am absolutely dedicated
and focused on that.
Senator KENNEDY. Would you support something like that?
Ms. KRANINGER. Senator, I am making it a point to not endorse
legislation, but I appreciate why you are considering the issue.
Senator KENNEDY. All right. My copy of the Constitution says
that Congress gets to appropriate the money, but that is not the
case with your agency, is it?
Ms. KRANINGER. No, it is not.
Senator KENNEDY. Do you think we ought to fix that? Would you
oppose legislation—let me put it this way: Would you oppose legislation if we decided to make your agency financially accountable to
Government?
Ms. KRANINGER. If Congress put such legislation in front of the
President and the President signed it, I would dutifully carry that
out. I think that is—again, anything that increases transparency
and accountability in Congress’ estimation is something I would
welcome.
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Senator KENNEDY. When you took over, Madam Director, and
had a chance to catch your breath and look around and assess
things, what are the three biggest problems you see?
Ms. KRANINGER. I think with respect to the agency in general,
there are some really dedicated people who are focused on the mission and the mission is our strength. It is really now——
Senator KENNEDY. I know, but they are not a problem. I am interested in——
Ms. KRANINGER. Understood.
Senator KENNEDY. ——the three problems, biggest problems that
you see, if you could answer my question.
Ms. KRANINGER. One is continuing to mature the agency and its
processes. There are a lot of stovepipes that were created in the divisions, and I think there is a lot of power that comes——
Senator KENNEDY. What does that mean?
Ms. KRANINGER. There are six different divisions in the Bureau,
and they did kind of operate in a bit of an individualized way.
Senator KENNEDY. Do they have turf battles?
Ms. KRANINGER. I think it is, again, with the mission in mind
and individuals being very proud of what they do, but, yes, there
is a little bit of an understanding that there is an individual vantage point.
Senator KENNEDY. Is each one headed by somebody? There are
supervisors who run the divisions?
Ms. KRANINGER. Yes.
Senator KENNEDY. Can you fire them?
Ms. KRANINGER. No.
Senator KENNEDY. Do you think that is a problem?
Ms. KRANINGER. There are a lot of challenges with civil service
law, Senator, and that is probably another area where, again,
should Congress take action——
Senator KENNEDY. Well, you can fire them, but they can sue you,
right?
Ms. KRANINGER. There are a lot of challenges in terms of removing people, but I would say in this case I——
Senator KENNEDY. Well, let us suppose one of your directors of
one of those little areas of turf, you fired them, and they said, ‘‘You
cannot fire me.’’ And you said, ‘‘I just did.’’ And they said, ‘‘I am
going to sue.’’ And you say, ‘‘Good. I can draw you a map to the
courthouse.’’ And they said, ‘‘I am going to get a lawyer.’’ You say,
‘‘Well, I am going to get a lawyer, and I can get more lawyers than
you because my budget is bigger.’’
Why doesn’t that ever happen?
Ms. KRANINGER. Following your hypothetical, Senator, is dangerous, but I would say that there are cases where——
Senator KENNEDY. Why is it dangerous?
Ms. KRANINGER. It is a——
Senator KENNEDY. You know that would happen in the real
world.
Ms. KRANINGER. And in the Government, there are a lot of protections that are appropriate for civil servants.
Senator KENNEDY. I mean, you are sitting here as Director trying
to run this thing, and you have got people under you you cannot
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fire who are fighting among each other and presumably not following all of your directives. Is that right?
Ms. KRANINGER. Senator, I would not go that far with it. I think
there is an intent to follow the direction and they really are welcoming the stability that I am bringing and the consistency that I
am bringing.
Senator KENNEDY. You need to fire somebody. That is what is
wrong with Government and what is wrong with the bureaucracy.
Nobody is ever held accountable, and nobody ever gets fired. And
they know that.
I am done. Thank you.
Chairman CRAPO. Senator Jones.
Senator JONES. Thank you, Mr. Chairman. Thank you for coming
here today, and I apologize for being a little bit late.
Ms. Kraninger, I want to ask you about—I think it was Senator
Kennedy who talked about the guiding missions of the Bureau, and
one of those under the objectives under the statute is that consumers are protected from unfair, deceptive, and abusive acts and
practices, and from discrimination. Discrimination in fair lending is
also a guiding mission of the CFPB, and it seems to me that under
the leadership of Acting Director Mulvaney, there was a total lack
of commitment toward enforcing fair lending laws and that guiding
mission of the agency. For millions, it is not just your income or
your credit that determines how you receive financial services. The
reality is that it can also be the color of your skin. That is why the
Government has to be committed to enforcing laws prohibiting discrimination. For years, that discrimination has been direct and explicit, but today it is much more subtle and beneath the surface.
In your confirmation hearing, I asked you about that and asked
you if you were committed to using disparate impact theory to enforce fair lending violations, which I think is a strong tool that you
have in your toolbox to enforce fair lending laws. And I think your
answer at that time was you would have a detailed conversation
with staff, if confirmed, about the use of disparate impact.
Have you had that conversation? And what was the result?
Ms. KRANINGER. Senator, we have started that conversation. As
you may be aware, the Bureau, in its unified regulatory agenda,
stipulated that this is something that may be worth a
prerulemaking activity so that we can have a conversation about
whether disparate impact is cognizable and how under the Equal
Credit Opportunity Act. And so that is an issue that I think does
deserve some conversation in the public sphere, and we are looking
at the best way to facilitate that and take the prerulemaking action.
Senator JONES. All right. What is your personal opinion about
the use of disparate impact?
Ms. KRANINGER. Senator, we are still having conversations with
staff on that issue. Given that it is in a pre-rulemaking stage, I do
not think it is appropriate to talk about a personal opinion on this
matter. I can tell you that I am committed to our fair lending mission, and we have taken a lot of steps to look at that and make
sure that we are robustly both engaged in education on that issue
and engaged in supervision and enforcement work on that issue.
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Senator JONES. All right. So let me talk about payday lending as
well. I know that that has been a subject of a number of questions,
and it is obviously a huge concern in my State. And I have been
just incredibly disappointed, and confused, quite frankly, as to why
you rolled back critical parts of the rule after so many public comments on the issue. And when you did so recently, made the announcement to roll back those critical parts of this rule, particularly on ability to pay, the CFPB cited a decade-old study that used
surveys from 2001 and 2007 that found consumers were generally
satisfied with their short-term loans. Are you familiar with that?
Ms. KRANINGER. Senator, I do believe there were studies similar
to that. I would tell you that we are looking at the full panoply of
studies that have been available——
Senator JONES. Well, you cited the study that did surveys from
2001 and 2007, and that study itself said it accounted for differences between the 2001 and 2007 surveys by saying, ‘‘Economic
conditions changed and affected survey results.’’
I know you are aware that in 2008 and 2009 we had a major recession in this country, one of the worst since the Depression. So
my question—and your change, you said that the results of that
study ‘‘add to the Bureau’s preliminary conclusion that its interpretation in the 2017 Final Rule of limited data’’—which I would disagree with it was limited data—‘‘from the Mann Study provides an
insufficiently robust and representative foundation for the findings
on which the Bureau relied in concluding that its identified practice was unfair and abusive.’’
How in the world can you justify using a survey from 2001 and
2007 when the economy was doing pretty well and not in today’s
world and the reality after the 2008 and 2009 recession? How do
you justify using that as a way to get rid of so many parts of the
payday lending rule?
Ms. KRANINGER. Senator, we did not rely on any one survey or
study from that time period or more recently. We are looking at
both the full evidence base that underlies the 2017 rule and evidence that may come forward——
Senator JONES. Well, this was the only rule that I saw that was
cited. This was the only study that I saw that was cited. I did not
see anything about surveys of people today in today’s world or even
5 years ago when they were having trouble. So this study that I
am talking about was relied on pretty heavily in this, and I am trying to figure out how that rule was even cited as representative of
what is happening in 2019.
Ms. KRANINGER. It is a proposed rule that we welcome additional
evidence and comments on. There are studies that I have seen in
press reports that we have also looked at across the board. We definitely welcome the most robust and rigorous evidence we can for
this reconsideration process.
Senator JONES. Well, Ms. Kraninger, you had millions of comments earlier, and you apparently chose to ignore them. So I candidly do not know how additional comments are going to change
your mind.
Thank you, Mr. Chairman.
Chairman CRAPO. Thank you.
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That concludes the questioning for today’s hearing. For Senators
who wish to submit questions for the record, those questions are
due to the Committee by Tuesday, March 19. And, Director
Kraninger, we ask that you respond to those questions as promptly
as you can.
Unfortunately, we did not have a quorum present to vote on the
three nominees that Senator Brown and I spoke about at the beginning of the hearing. We will vote off of the Senate floor this afternoon on the first vote that is called at 2:30.
Again, we thank you for being here, Director Kraninger. We appreciate your work at the CFPB. And with that, this hearing is adjourned.
[Whereupon, at 11:41 a.m., the hearing was adjourned.]
[Prepared statements, responses to written questions, and additional material supplied for the record follow:]
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PREPARED STATEMENT OF CHAIRMAN MIKE CRAPO
Today, we will receive testimony from Consumer Financial Protection Bureau
(CFPB) Director Kathy Kraninger on the CFPB’s most recent semiannual report.
On February 12, the CFPB issued its Fall 2018 Semiannual Report, which outlines the CFPB’s significant work between April 2018 and September 2018, including rulemakings and supervisory and regulatory activities.
The report also provides insight into what the CFPB plans to undertake in the
coming work period.
In the report, Director Kraninger said, ‘‘As I begin my stewardship of the CFPB,
I will be moving forward with the agency to make sure the American people have
access to the financial products and services that best suit their individual needs,
the financial institutions that serve them are competing on a level playing field and
the marketplace is innovating in ways that enhance consumer choice.’’
Providing individuals and businesses access to a wide array of financial products
and services is foundational to robust economic growth and job creation.
Under Director Kraninger’s leadership, the CFPB has already started to take action to ensure that regulations that could affect consumers’ access to credit are
based on solid evidence and legal support, rather than flawed analysis.
On February 6, the CFPB proposed to rescind the mandatory underwriting provisions of its Payday Lending rule and delay their compliance date.
This decision was made nearly 1 year after initially noticing its intention to revisit the rule and after conducting extensive due diligence.
The CFPB found insufficient evidence and legal support for the mandatory underwriting provisions, and said that those provisions would reduce access to credit and
competition in States that have determined it is in their residents’ interest to be
able to use such products, subject to State law.
The CFPB has also taken steps to implement provisions of the Economic Growth,
Regulatory Relief, and Consumer Protection Act (S. 2155) that increase protections
for consumers.
On March 4, the CFPB issued an advance notice of proposed rulemaking to gather
information on residential Property Assessed Clean Energy financing, or PACE
loans, that will be used in its proposal to implement Section 307 of the bill.
In September, the CFPB announced as effective a provision of S. 2155 that provides consumers who are concerned about identity theft or data breaches the option
to freeze and unfreeze their credit for free.
A New York Times article commenting on the provision noted that, ‘‘one helpful
change . . . will allow consumers to ‘freeze’ their credit files at the three major credit reporting bureaus—without charge. Consumers can also ‘thaw’ their files, temporarily or permanently, without a fee.’’
Susan Grant, director of consumer protection and privacy at the Consumer Federation of America expressed support for these measures, calling them ‘‘a good
thing.’’
In August, the CFPB issued an interpretive and procedural rule to implement
Section 104 of S. 2155 to exempt qualifying community banks and credit unions partially from reporting certain data points under HMDA.
The CFPB took another positive step on HMDA reporting in December issuing
policy guidance describing HMDA data that it intends to publicly disclose in a manner that protects consumers’ privacy.
The Committee will continue to make implementation of S. 2155 a top priority
this Congress, and I encourage the CFPB to take the necessary steps to provide
meaningful relief that will ultimately benefit consumers.
Data privacy is another issue that the Committee will spend significant time on
this Congress.
Americans are rightly concerned about how their data is collected and used, and
how their data is secured and protected by both Government agencies and private
companies.
I have long raised concerns about big data collection by the CFPB, especially with
respect to credit card and mortgage information.
Although there have been positive changes in recent years under new leadership,
the CFPB must ensure that the collection of consumer information is limited, information is retained only as long as is absolutely necessary to fulfill the CFPB’s obligations and that appropriate safeguards are in place to protect it.
It is also worth examining how the Fair Credit Reporting Act, or FCRA, should
work in a digital economy, and whether certain data brokers and other firms serve
a function similar to the original consumer reporting agencies.
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The FCRA establishes standards for collection and permissible purposes for disseminating information by consumer reporting agencies, and gives consumers access
to their files and the right to correct information.
The CFPB, through its supervision of larger participants it defines by rule, oversees a large segment of the consumer reporting marketplace.
I look forward to working with the CFPB to identify opportunities to update the
FCRA so that it works in a digital world.
During this hearing, I look forward to hearing more about Director Kraninger’s
priorities for the CFPB in the upcoming work period; additional legislative or regulatory opportunities to provide widespread access to financial products and services;
and steps that could be taken to increase the protection of consumers’ financial and
other sensitive information.
Director Kraninger, thank you again for joining the Committee this morning to
discuss the CFPB’s activities and plans.
PREPARED STATEMENT OF SENATOR SHERROD BROWN
We created the Consumer Financial Protection Bureau to crack down on Wall
Street predators and shady lenders that prey on hardworking families. Wall Street
has armies of lobbyists fighting for every tax break, every exemption, every opportunity to be let off the hook for scamming customers and preying on families.
Ordinary Americans don’t have those lobbyists. They don’t have that kind of
power. The Consumer Protection Bureau is supposed to be their voice, to fight for
them.
When a toxic mortgage robs a family of their home, it’s not the CEO of Bank of
America or Wells Fargo who has to sit down with those kids and have the tough
conversations around the kitchen table—explaining that their house is being taken
away, explaining they’re going to have to change schools, explaining why they are
going to have to get rid of the family dog.
It’s the parents who were ripped off by corporate greed who have to look their
children in the eyes.
We created the CFPB so there would be fewer of those conversations—to look out
for danger before it crashes down on hardworking families and robs them of their
homes and their jobs and their savings.
Like food inspectors, the Consumer Financial Protection Bureau is supposed to
hunt down scammers trying to sneak toxic products onto our kitchen tables.
But under new leadership, the Consumer Bureau has turned its back on that job.
CFPB inspectors used to show up at Wall Street banks and other lenders to make
sure they were obeying the Military Lending Act—that’s a law that protects activeduty servicemembers and their families from predatory loans.
Under new leadership, CFPB inspectors aren’t protecting servicemembers anymore.
The CFPB used to protect borrowers from shady lending practices that trapped
hardworking families in an endless cycle of debt.
Now, the CFPB Director is giving payday lenders and car title lenders free rein.
In fact, Director Kraninger wants us to believe that an endless cycle of debt is a
benefit to hardworking families.
The CFPB used to make sure loans have clear explanations that regular Americans could understand.
Now, the CFPB has created the Orwellian-ly named ‘‘Office of Innovation’’, which
as far as we can tell is dedicated to helping big banks and tech firms innovate new
ways to trick their customers into new loans and other complicated financial products.
The old CFPB prosecuted debt collectors who used shady tactics to harass borrowers and threaten them in their homes or at their jobs.
Now, the CFPB is considering a proposal to let debt collectors call borrowers as
many times as they want. You thought telemarketers were bad? Try being harassed
over your student loan debt.
If the Director of the Consumer Financial Protection Bureau wanted to help consumers, she wouldn’t have to look very far to find people in need.
Student loan debts have reached record levels, and record delinquency rates.
Seven million Americans are more than 3 months behind on their car payments—
the highest level in 19 years, worse than during the Great Recession. Forty percent
of Americans don’t have enough savings to cover a $400 emergency expense.
But instead, she’s siding with the rest of this Administration that looks like an
executive retreat for Goldman Sachs. It’s clear whose side everyone in this Administration is on.
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And they continue to create excuses for eliminating financial protections, saying
they are—‘‘increasing access to credit.’’
What they really mean is, increasing access to bad credit that drains people’s savings and traps them in debt. Right now, Wells Fargo CEO Tim Sloan is testifying
in the House Financial Services Committee about a laundry list of ways his bank
abused its customers.
Millions of Americans got hurt because this bank cared more about profits than
its customers. It was the CFPB that helped uncover this scandal and it was the
CFPB that got many Americans their money back. That’s what Ms. Kraninger’s job
should be about.
PREPARED STATEMENT OF KATHY KRANINGER
DIRECTOR, CONSUMER FINANCIAL PROTECTION BUREAU
MARCH 12, 2019
Chairman Crapo, Ranking Member Brown, and distinguished Members of the
Committee, thank you for the opportunity to present the Consumer Financial Protection Bureau’s most recent Semiannual Reports to Congress. While the reports describe actions undertaken before I arrived, they provide a touchstone as we create
a fresh outlook at the agency under my leadership.
The Bureau presents these Semiannual Reports to Congress and the American
people in fulfillment of its statutory responsibility and commitment to accountability
and transparency. The Bureau’s Spring 2018 (October 1, 2017, to March 31, 2018)
and Fall 2018 (April 1, 2018, to September 30, 2018) Semiannual Reports meet this
mandate. My testimony highlights the contents of these reports.
Significant Problems Faced by Consumers in Shopping for or Obtaining Consumer
Financial Products or Services
In each Semiannual Report, the Bureau identifies relevant trends affecting consumers shopping for or obtaining consumer financial products or services. In the two
Reports submitted to Congress in 2018, the Bureau identified a total of four trends
of relevance.
First are credit products marketed to ‘‘nonprime borrowers.’’ Given the higher late
payment and default rates associated with ‘‘nonprime borrowers,’’ products issued
to these consumers generally feature higher all-in costs than products issued to consumers with higher scores, but offer such consumers the dual possibility of access
to the credit card market as well as an avenue for building or rehabilitating credit
records when timely repayments are made.
Second are secured credit cards. Consumer awareness and demand for secured
cards have increased in recent years, however, low product awareness remains a
barrier to secured credit card adoption. Outside research has found that many
‘‘nonprime borrowers’’ may not be aware that secured credit cards are a potential
option for them, or even that the product exists.
Third, the Bureau found that credit invisibility—i.e., lacking a credit record that
is treated as ‘‘scorable’’ by widely used credit scoring models—among adults 25 and
older is concentrated in rural and highly urban geographies. Lack of internet access
appears to have a stronger relationship to credit invisibility than does the presence
of a bank branch. Among consumers who successfully transition out of credit invisibility, the overall rate of using a credit card as an entry product is much lower for
those living in rural areas and in lower-income neighborhoods.
Lastly, many homebuyers do not comparison shop for their mortgages even
though mortgage interest rates and loan terms can vary considerably across lenders.
Reasons may include that rates change regularly, getting an accurate rate quote
generally requires sharing personal financial information, and most consumers believe comparison shopping doesn’t make a difference. A Bureau study found that
consumers who were encouraged to comparison shop became more knowledgeable
and confident regarding the mortgage market.
Justification of the Budget Request of the Previous Year
The Bureau is funded principally by transfers from the Federal Reserve System,
up to the limits set forth in the Dodd–Frank Act. Funding from the Federal Reserve
System for FY2018 is capped at $663 million. As of September 30, 2018, the Bureau
had received a total of $381.3 million in transfers for FY2018, which was added to
the $177.1 million the Bureau had in unobligated balances at the end of FY2017.
As of September 30, 2018, the end of the fourth quarter of FY2018, the Bureau
had spent approximately $553 million in FY2018 funds to carry out the authorities
of the Bureau under Federal financial consumer law. Approximately $320.5 million
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was spent on employee compensation and benefits for the 1,510 Bureau employees
who were on-board by the end of the quarter.
Significant Rules and Orders Adopted by the Bureau, as Well as Other Significant
Initiatives Conducted by the Bureau, During the Preceding Year and the Plan
of the Bureau for Rules, Orders, or Other Initiatives To Be Undertaken During
the Upcoming Period
In its Semiannual Reports, the Bureau set forth the rules it had produced during
the year preceding each report and the initiatives it intends to take during the upcoming reporting period. Below is a selection of the most relevant such matters.
Significant Rules Adopted by the Bureau During the Preceding Year:
• Final Rule: Payday, Vehicle Title, and Certain High-Cost Installment Loans.
• Final Rule: Arbitration Agreements (note, however, that this rule will not go
into effect because Congress subsequently adopted a joint resolution of disapproval which the President signed pursuant to the Congressional Review
Act). 1
Less Significant Rules:
• Final Rule: Mortgage Servicing Rules Under the Truth in Lending Act (Regulation Z). 2
• Final Rule: Rules Concerning Prepaid Accounts Under the Electronic Fund
Transfer Act (Regulation E) and the Truth in Lending Act (Regulation Z). 3
• Interim Final Rule: Mortgage Servicing Rules Under the Real Estate Settlement Procedures Act (Regulation X). 4
• Final Rule: Equal Credit Opportunity Act (Regulation B) Ethnicity and Race Information Collection. 5
• Final Rule: Home Mortgage Disclosure Act (Regulation C). 6
• Final Rule: Amendments to Federal Mortgage Disclosure Requirements Under
the Truth in Lending Act (Regulation Z). 7
Significant Initiatives:
• Notice of Proposed Policy Guidance: Policy To Encourage Trial Disclosure Program.
• Symposium on Building a Bridge to Credit Visibility.
• Call for Evidence.
Plan for Upcoming Initiatives
• Policy Statement: Public Release of Home Mortgage Disclosure Act Data.
• Pre-Rule Activity: Threshold Adjustment to Escrow Provision for Higher Priced
Mortgage Loans.
Plan for Upcoming Rules
• Payday, Vehicle Title, and Certain High-Cost Installment Loans: The Bureau
announced in January 2018 that it intends to open a rulemaking to reconsider
its 2017 rule titled Payday, Vehicle Title, and Certain High-Cost Installment
Loans. The Notice of Proposed Rulemaking was issued by the Bureau on February 6, 2019. 8
• Debt Collection Rule: The Bureau is working toward releasing a proposed rule
regarding FDCPA collectors’ communications practices and consumer disclosures.
1 www.federalregister.gov/documents/2017/07/19/2017-14225/arbitration-agreements;
www.federalregister.gov/documents/2017/11/22/2017-25324/arbitration-agreements
2 www.federalregister.gov/documents/2018/03/12/2018-04823/mortgage-servicing-rulesunder-the-truth-in-lending-act-regulation-z
3 www.federalregister.gov/documents/2018/02/13/2018-01305/rules-concerning-prepaid-accounts-under-the-electronic-fund-transfer-act-regulation-e-and-the-truth
4 www.federalregister.gov/documents/2017/10/16/2017-21912/mortgage-servicing-rulesunder-the-real-estate-settlement-procedures-act-regulation-x
5 www.federalregister.gov/documents/2017/10/02/2017-20417/equal-credit-opportunity-actregulation-b-ethnicity-and-race-information-collection
6 www.federalregister.gov/documents/2017/09/13/2017-18284/home-mortgage-disclosure-regulation-c
7 www.federalregister.gov/documents/2017/08/11/2017-15764/amendments-to-federal-mortgage-disclosure-requirements-under-the-truth-in-lending-act-regulation-z
8 www.consumerfinance.gov/policy-compliance/rulemaking/rules-under-development/paydayvehicle-title-and-certain-high-cost-installment-loans-delay-of-compliance-date/
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• Home Mortgage Disclosure (Regulation C): The Bureau announced in December
2017 that it intends to engage in a rulemaking to reconsider various aspects
of the Bureau’s 2015 rule under the Home Mortgage Disclosure Act (Regulation
C), which could involve issues such as the institutional and transactional coverage tests and the rule’s discretionary data points.
• Partial Exemptions From the Requirements of the Home Mortgage Disclosure
Act Under the Economic Growth, Regulatory Relief, and Consumer Protection
Act (Regulation C):
The Bureau will incorporate into Regulation C interpretations and procedures set forth in an interpretive and procedural rule issued to implement and clarify the requirements of section 104(a) of the Economic
Growth, Regulatory Relief, and Consumer Protection Act, which amended
certain provisions of the Home Mortgage Disclosure Act.
Analysis of Complaints About Consumer Financial Products or Services That the Bureau Has Received and Collected in Its Central Database on Complaints During
the Preceding Year
The Bureau’s Office of Consumer Response analyzes consumer complaints, company responses, and consumer feedback to assess the accuracy, completeness, and
timeliness of company responses. The Bureau uses insights gathered from complaint
data to scope and prioritize examinations and ask targeted questions when examining companies’ records and practices, to help understand problems consumers are
experiencing in the marketplace, to provide access to information about financial
topics and opportunities to build skills in money management that can help them
avoid future problems, and to inform enforcement investigations to help stop unfair,
deceptive, or abusive acts or practices.
In the Spring 2018 Semiannual Report, the Bureau noted that it had received approximately 326,200 consumer complaints and sent approximately 260,200 (or 80
percent) to companies, and companies responded to approximately 94 percent of
complaints that the Bureau sent to them. In the Fall 2018 Semiannual Report, the
Bureau received approximately 329,000 consumer complaints and sent approximately 263,200 (or 80 percent) to companies, and companies responded to approximately 93 percent of complaints that the Bureau sent to them. The Bureau does not
verify all the facts alleged in complaints, but takes steps to confirm a commercial
relationship between the consumer and the company.
In both reports, the credit or consumer reporting categories received the most
complaints, at 37 percent in the most recent report, and debt collection received the
second highest number of complaints, at 25 percent in the most recent report. The
remaining categories, from highest to lowest percentage of total complaints, are:
mortgage (10 percent), credit card (9 percent), checking or savings (7 percent), student loan (3 percent), money transfer or service or virtual currency (3 percent), vehicle loan or lease (3 percent), personal loan (1 percent each period), payday loan (0.7
percent), prepaid card (0.7 percent), credit repair (0.3 percent), and title loan (0.2
percent).
Public Supervisory and Enforcement Actions to Which the Bureau Was a Party During the Preceding Year
The Bureau’s supervisory activities with respect to individual institutions are nonpublic. The Bureau has, however, issued numerous supervisory guidance documents
and bulletins described in the Spring and Fall Semiannual Reports.
The Reports note that the Bureau was a party in several public enforcement actions, as well as actions involving Office of Administrative Adjudication Orders with
respect to covered persons which are not credit unions or depository institutions, between the two Reports. For a list of each case, along with brief descriptions, please
refer to the Bureau’s Semiannual Reports.
Actions Taken Regarding Rules, Orders, and Supervisory Actions With Respect to
Covered Persons Which Are Not Credit Unions or Depository Institutions
The Bureau’s Semiannual Reports list all its public enforcement actions, noting
when the action was taken against a covered person that is not a credit union or
depository institution. Additionally the Bureau’s Supervisory Highlights publications
provide general information about the Bureau’s supervisory activities and key findings at banks and nonbanks without identifying specific companies.
Assessment of Significant Actions by State Attorneys General or State Regulators Relating to Federal Consumer Financial Law
For purposes of the section 1016(c)(7) reporting requirement, the Bureau determined that any actions asserting claims pursuant to section 1042 of the Dodd–
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Frank Act are ‘‘significant.’’ The reporting period of the two most recent Semiannual
Reports is October 1, 2017, through September 30, 2018. The Bureau is aware of
three State Attorney General actions that were initiated during the reporting period(s) and that asserted Dodd–Frank Act claims: State of Alabama et al. v. PHH
Mortgage Corporation, No. 18-cv-0009 (D.D.C. Jan. 3, 2018); Navajo Nation v. Wells
Fargo & Company, Wells Fargo Bank, N.A., and Does 1-10, No. 17-cv-1219 (D.N.M.
Dec. 12, 2017); and Commonwealth of Pennsylvania v. Navient Corporation and
Navient Solutions, L.L.C., No. 17-cv-1814 (M.D. Pa. Oct. 5, 2017).
Analysis of the Efforts of the Bureau To Fulfill the Fair Lending Mission of the Bureau
The Bureau’s Spring and Fall 2018 Semiannual Reports highlight the Bureau’s
fair lending enforcement and rulemaking activities, along with its continued efforts
to fulfill the Bureau’s fair lending mission through, for example, supervision, interagency coordination, and outreach.
For exam reports issued by Fair Lending Supervision during the reporting period,
the most frequently cited violations of Regulation B and Regulation C were:
• Section 1002.5(d)(2): Improperly requesting information about an applicant’s
source of income.
• Section 1002.6(b)(2): Improperly considering age or whether income is derived
from any public assistance program.
• Section 1002.9(c)(2): Failure to adequately notify an applicant that additional
information is needed for an application.
• Section 1002.14(a): Failure to routinely provide a copy of an appraisal report to
an applicant for credit secured by a lien on a dwelling.
• Section 1003.4(a): Failure by a financial institution to collect data regarding applications for covered loans that it receives, originates, or purchases in a calendar year, or, failure to collect data regarding certain requests under a
preapproval program in a calendar year.
In the Spring Report, the Bureau conducted fewer fair lending supervisory events,
and issued fewer matters requiring attention (MRAs) or memoranda of understanding (MOUs) than in the prior period, and cleared a substantially higher number of MRAs or MOU items from past supervisory events than in the prior period.
In the Fall Report, the Bureau initiated a higher number of fair lending supervisory
events, and issued a greater number of MRAs or MOUs than in the prior period,
and found that entities satisfied a lower number of MRAs or MOU items from past
supervisory events than in the prior period.
In addition to fair lending supervision, the Bureau has the statutory authority to
bring enforcement actions pursuant to the Home Mortgage Disclosure Act (HMDA)
and the Equal Credit Opportunity Act (ECOA). The Bureau announced a fair lending public enforcement action involving credit cards, as described in the Semiannual
Reports.
The Bureau continues to administer prior fair lending enforcement actions, including consent orders requiring defendants to pay redress to affected consumers.
These matters include ongoing orders pertaining to autolending that govern American Honda Finance Corporation and mortgage lending governing Provident Funding Associates and BancorpSouth Bank.
The Bureau also conducts fair lending outreach through issuance of Reports to
Congress, Interagency Statements, Supervisory Highlights, Compliance Bulletins,
letters and blog posts, as well as through the delivery of speeches, meetings, and
presentations addressing fair lending and access to credit matters. As set forth in
the two most recent Semiannual Reports, Fair Lending staff worked directly with
stakeholders, and, on September 17, 2018, the Bureau held a day-long symposium
titled Building a Bridge to Credit Visibility. The symposium explored challenges related to access to consumer and small business credit and potential innovations and
strategies to expand credit access. On the day of the symposium, the Bureau also
released a new research publication providing a closer look at the relationship between geography and credit invisibility.
The Spring and Fall 2018 Semiannual Reports also describe that Fair Lending
staff coordinated with partners on the Interagency Task Force on Fair Lending, the
Interagency Working Group on Fair Lending Enforcement, and the Federal Financial Institutions Examinations Council (FFIEC) HMDA Data Collection Subcommittee.
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Analysis of the Efforts of the Bureau To Increase Workforce and Contracting Diversity Consistent With the Procedures Established by the Office of Minority and
Women Inclusion (OMWI)
The Bureau developed its ‘‘Diversity and Inclusion Strategic Plan 2016–2020’’ to
guide the Bureau’s efforts to manage its diversity and inclusion goals, and objectives. The Bureau also publishes an Annual OMWI report in the spring of each year;
its 2017 report was issued on March 29, 2018.
As of September 2018, an analysis of the Bureau’s current workforce reveals the
following key points:
• Women represent 49 percent of the Bureau’s workforce in 2018 with no change
from 2017.
• Minorities represent 40 percent of the Bureau workforce in 2018 with a 1 percentage point increase of ethnic minority employees (Hispanic, Black, Asian,
Native Hawaiian/Other Pacific Islander (NH/OPI), American Indian/Alaska Native (AI/AN), and employees of Two or More races) from 2017.
• As of September 30, 2018, 12.4 percent of Bureau employees (excluding interns)
identified as an individual with a disability. Out of the workforce, 3.2 percent
of employees identified as an individual with a targeted disability. The Bureau
has already exceeded the workforce goals of 12 percent for employees with disabilities and 2.0 percent for employees with targeted disabilities—exceeding in
both salary categories as required in the EEOC’s Section 501 regulations.
The Bureau enhances diversity by recruiting, hiring, and retaining highly qualified individuals from diverse backgrounds to fill positions at the Bureau. To promote
an inclusive work environment, the Bureau focuses on strong engagement with employees and utilizes an integrated approach to education, training, and engagement
programs that ensures diversity and inclusion and nondiscrimination concepts are
part of the learning curriculum and work environment. The Bureau also ensures
that senior leaders are aware of demographic trends of the Bureau’s workforce.
Planning is done to increase inclusion and retention of the diverse workforce.
Further, in accordance with the mandates in section 342(b)(2)(B) of the Dodd–
Frank Act, the Bureau takes efforts to increase contracting opportunities for diverse
businesses including Minority-owned and Women-owned Businesses (MWOBs), including: creating and publishing a procurement forecast; proactively making recommendations that promote the use of qualified MWOB contractors in Bureau contracts; updating, distributing, and publishing online technical assistance guides for
businesses; publishing the Bureau’s supplier diversity policy on the Bureau website;
participating in four national supplier diversity conferences aimed at MWOBs; and
providing technical assistance meetings to businesses new to Government contracting or doing business with the Bureau. As a result of these efforts, 32.6 percent
of the $139 million in contracts that the Bureau awarded during this time went to
MWOBs.
Finally, in accordance with the mandates in section 342(c)(2) of the Dodd–Frank
Act, the Bureau’s Diversity and Inclusion Plan describes the Bureau’s efforts to determine that a contractor will ensure, to the maximum extent possible, the fair inclusion of women and minorities in the contractor and subcontractor workforce. The
Bureau developed and inserted a contract clause, known as the Good Faith Effort,
into all Bureau contracts, and as a result more than 200 Bureau contractors will
submit documentation detailing their workforce diversity practices in FY2019.
Conclusion
The reports describe actions undertaken before my tenure as Director of the Bureau, yet they provide a touchstone as we create a fresh outlook at the agency under
my leadership.
Since my confirmation, I have been engaged in a listening tour to meet as many
of our stakeholders as possible, including many of you. Through listening, I am
building relationships, both inside and outside of the Bureau. Hearing all perspectives is critical to bring the best thinking as we carry out our mission of protecting
consumers.
Looking ahead, I will be setting priorities for the Bureau, including setting the
tone for how we will operate as an agency. I expect to emphasize stability, consistency, and transparency as hallmarks as we mature the agency and institutionalize
the many partnerships that are key to our success. I am also examining how we
can best utilize all the tools that Congress has given us—broadening our efforts to
focus on prevention of harm as a primary goal for our actions.
Thank you again for the opportunity to present the CFPB’s work to you.
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RESPONSES TO WRITTEN QUESTIONS OF SENATOR BROWN
FROM KATHY KRANINGER

Q.1. In November 2016, the CFPB issued ‘‘A snapshot of servicemember complaints’’ noting that veterans had reported ‘‘being targeted with aggressive solicitations by lenders to refinance’’ their
home loan using a Department of Veterans Affairs (VA) product. 1
Veterans also reported that solicitations were ‘‘potentially misleading.’’ 2 One year later, the CFPB and the Department of Veterans Affairs (VA) issued a joint Warning Order about aggressive
and potentially misleading advertising of VA home loan refinances. 3
Most recently, the VA published an Advanced Notice of Proposed
Rulemaking (ANPR) 4 and a subsequent interim final rule 5 on
cash-out refinances on VA loans, in compliance with Section 309 of
P.L. 115-174, the Economic Growth, Regulatory Relief, and Consumer Protection Act. Both of these documents indicated that potential lender abuses remain a substantial problem. That ANPR
stated that ‘‘perhaps more than 50 percent of [VA] cash-out refinances remain vulnerable to predatory terms and conditions’’ and
that ‘‘some lenders are pressuring veterans to increase artificially
their home loan amounts when refinancing, without regard to the
long-term costs to the veteran and without adequately advising the
veteran of the veteran’s loss of home equity.’’ 6
Since November 2016, has the CFPB received referrals from the
VA or Ginnie Mae to review potentially unfair, deceptive, or abusive actions and practices or other violations of consumer protection
laws by VA mortgage lenders? If so, how have the volume and nature of those referrals changed over time? If not, why not?
A.1. Since November 2016, Consumer Financial Protection Bureau
(Bureau) staff has met with the Veterans Affairs (VA) staff to discuss the VA’s concerns that veterans are the subjects of aggressive
and potentially misleading advertising of VA home loan refinances.
Periodically, the VA has provided the Bureau with samples of potentially misleading advertisements.
Q.2. Does the CFPB participate in the VA and Ginnie Mae’s Lender Abuse Task Force to address harmful practices in the VA loan
refinance market? If so, what steps is each agency in the Task
Force taking to address lender abuses in the VA loan refinance
market? If not, why not?
A.2. Although the Bureau was not asked to be a member of the
Task Force, certain Bureau offices have provided technical and
market expertise on a limited basis when requested by Ginnie Mae
1 https://files.consumerfinance.gov/f/documents/112016-cfpb-OSA-VA-refinance-snapshot.pdf
2 Id.
3 ‘‘CFPB and VA WARNO: VA Refinancing Offers That Sound Too Good To Be True’’, Patrick
Campbell
and
Anthony
Vail,
November
20,
2017,
available
at
https://
www.consumerfinance.gov/about-us/blog/cfpb-and-va-warno-va-refinancing-offers-sound-toogood-be-true/.
4 ‘‘Loan Guaranty: Revisions to VA-Guaranteed or Insured Cash-Out Home Loans’’, 83 FR
61573, November 30, 2018, available at https://www.federalregister.gov/documents/2018/11/
30/2018-26021/loan-guaranty-revisions-to-va-guaranteed-or-insured-cash-out-home-loans.
5 ‘‘Loan Guaranty: Revisions to VA-Guaranteed or Insured Cash-Out Refinance Loans’’, 83 FR
64459, December 17, 2018, available at https://www.federalregister.gov/documents/2018/12/
17/2018-27263/loan-guaranty-revisions-to-va-guaranteed-or-insured-cash-out-home-refinanceloans.
6 See 83 FR 61573.
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and/or the VA. Such expertise has been limited to a review of specific advertisements and some product offerings.
Q.3. What additional steps has the CFPB taken or will the CFPB
take to address complaints received from consumers or referrals
from the VA or Ginnie Mae (if applicable) to communicate with
consumers and address practices in the VA loan refinance market
that may be abusive or misleading and ultimately harm
servicemembers?
A.3. The Bureau does not generally comment publicly on confidential enforcement investigations. In a public action, the Bureau
partnered with the Department of Veterans Affairs to issue a consumer advisory, 7 CFPB and VA WARNO: VA Refinancing Offers
That Sound Too Good To Be True, on November 20, 2017.
Q.4. Appraisals—In December 2018, the Office of the Comptroller
of the Currency (OCC), the Board of Governors of the Federal Reserve System (Fed), and the Federal Deposit Insurance Corporation
(FDIC) jointly proposed to increase their agencies’ appraisal threshold on residential mortgage loans from $250,000 to $400,000. 8
Lenders would instead be required to obtain an evaluation for any
mortgage loan below $400,000 not otherwise subject to requirements by the mortgage insurer or guarantor or the secondary market. 9
This proposal comes less than 2 years after these same banking
regulators and CFPB rejected an increase in the residential loan
appraisal threshold based on ‘‘considerations of safety and soundness and consumer protection’’ in their Economic Growth and Regulatory Paperwork Reduction Act (EGRPRA) report. 10
As you know, the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989, as amended by the Dodd–Frank Wall
Street Reform and Consumer Protection Act, requires the Federal
banking regulators charged with setting appraisal exemption
thresholds to receive concurrence from the CFPB to ensure that
‘‘such threshold level provides reasonable protection for consumers’’
before any amendment. 11 In the EGPRA report, the banking regulators noted that ‘‘CFPB staff shared concerns about potential risks
to consumers resulting from an expansion of the number of residential mortgage transactions that would be exempt from the Title
XI appraisal requirement’’ if the loan threshold was raised. 12
Did the Federal banking agencies confer with staff or leadership
at the CFPB or seek concurrence before issuing the proposal to increase the appraisal exemption threshold? If not, at what point in
the regulatory process do Federal banking agencies seek concurrence with the CFPB on appraisal threshold changes?
A.4. Staff of the Federal banking agencies conferred with Bureau
staff before publication of the December 7, 2018, Notice of Proposed
7 https://www.consumerfinance.gov/about-us/blog/cfpb-and-va-warno-va-refinancing-offerssound-too-good-be-true
8 ‘‘Real Estate Appraisals’’, 83 FR 63110, December 7, 2018, available at https://
www.federalregister.gov/documents/2018/12/07/2018-26507/real-estate-appraisals.
9 Id.
10 Joint Report to Congress: Economic Growth and Regulatory Paperwork Reduction Act, Federal Financial Institutions Examination Council, March 2017, p. 36, available at https://
www.ffiec.gov/pdf/2017lFFIEClEGRPRAlJoint-ReportltolCongress.pdf.
11 12 U.S.C. 3341(b).
12 Id.
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Rulemaking (NPRM). During the November 20, 2018, Federal Deposit Insurance Corporation (FDIC) Board meeting at which the
FDIC Board voted in favor of the FDIC moving forward with
issuing the NPRM, then Bureau Acting Director Mick Mulvaney indicated that his vote in favor of such action in his capacity as an
FDIC Board member was not an exercise of the Bureau’s concurrence authority under section 1112(b) of the Financial Institutions
Reform, Recovery, and Enforcement Act of 1989 (FIRREA), 13 and
that the Bureau will make its determination of whether to concur
at the final rule stage.
Q.5. Is the CFPB aware of any changes in the real estate market
or in appraisal or evaluation services that would affect its consumer protection concerns, cited in the EGRPRA report, with increasing the residential mortgage appraisal threshold above
$250,000? If so, please detail these changes.
A.5. As reflected in the EGRPRA report, the Federal banking agencies were particularly interested at that time with addressing potential appraiser availability issues in rural areas, and, among
other things, the Federal banking agencies planned to issue a
statement regarding how section 1119(b) of FIRREA provides authority for temporary waivers of appraiser certification or licensing
requirements where there is a scarcity of qualified appraisers, 14
without proposing to raise the residential mortgage appraisal
threshold pursuant to section 1112(b) of FIRREA. 15 Bureau staffs
conversations with staff of the Federal banking agencies about increasing the residential mortgage appraisal threshold pursuant to
section 1112(b) of FIRREA occurred in the context of these discussions and do not constitute a Bureau concurrence determination regarding a proposed increase to the residential mortgage appraisal
threshold. Now that the Federal banking agencies have issued the
NPRM, Bureau staff are currently in the process of assessing the
availability of information to enable me to make a determination
of whether to concur.
Q.6. What factors does the CFPB consider when determining
whether or not to grant concurrence on proposals to increase the
residential mortgage appraisal threshold?
A.6. As noted above, section 1112(b) of FIRREA provides that the
Federal banking agencies may establish a threshold level described
therein only if the agency ‘‘receives concurrence from the [Bureau]
that such threshold level provides reasonable protection for consumers who purchase 1–4 unit single-family residences.’’ 16 As also
noted above, the Federal banking agencies’ NPRM includes a requirement that the lender must obtain an evaluation where a lender does not obtain an appraisal due to the proposed threshold (unless another exemption not carrying the evaluation requirement
applies). As a result, among the information the Bureau is interested in is: (1) information regarding the presentation or content of
13 Id.
14 12

U.S.C. 3348(b).
15 See Joint Report to Congress: Economic Growth and Regulatory Paperwork Reduction Act,
Federal Financial Institutions Examination Council, March 2017, pp. 36–37, available at
https://www.ffiec.gov/pdf/2017-FFIEC-EGRPRA-Joint-Report-to-Congress.pdf.
16 12 U.S.C. 3341(b).
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evaluations in practice, including what valuation information, if
any, consumers would lose in practice if more evaluations are performed rather than appraisals; (2) the extent to which appraisals
or evaluations provide benefits or protections for consumers that
are purchasing l–4 unit single-family residences (including the nature and magnitude of the differences between using evaluations
rather than appraisals, if any, in consumer protection, such as with
respect to credibility); and (3) information relating to current and
potential future use of evaluations by lenders.
Q.7. Wells Fargo—In April 2018 consent orders with Wells Fargo,
both the CFPB 17 and the Office of the Comptroller of the Currency
(OCC) 18 required Wells to develop Remediation Plans or Programs
and submit them to the Regional Director at the CFPB and Examiner-in-Charge at the OCC for nonobjection. These orders also allowed the Regional Director and Examiner-in-Charge to require
Wells to submit future remediation programs for review and nonobjection while the consent orders remained effective.
Beginning in its August 2018 10-Q report 19 and in subsequent
materials, 20 Wells Fargo disclosed that an internal calculation
error led the lender/servicer to improperly deny modifications to
870 homeowners, 545 of whom were subsequently foreclosed upon,
between 2010 and 2018. To date, neither the CFPB nor the OCC
has taken a public enforcement action with respect to these modification denials and foreclosures. Wells Fargo’s initial disclosure indicated that they have set aside just $8 million to remediate
harmed consumers.
Does the CFPB have the authority under existing consent orders
or other law or policy to review Wells Fargo’s methods for determining how many borrowers were harmed by the bank’s modification errors? If so, has the CFPB reviewed those methods? If not,
why not?
A.7. I am firmly committed to ensuring that Wells Fargo fully complies with the requirements of Federal consumer financial law. The
Bureau has authority to examine certain institutions, including
Wells Fargo, to assess compliance with the requirements of Federal
consumer financial law. It also has the authority to bring enforcement actions for violations of Federal consumer financial law. As
part of the April 2018 Consent Order, Wells Fargo was required to
develop a Remediation Program, which would include, among other
things, developing Consumer Remediation Plans when it identifies
violations of Federal consumer financial law. The Bureau expects
Wells Fargo to comply with this requirement and has the capability
to examine for that compliance.
Q.8. Does the CFPB have the authority under existing consent orders or other law or policy to request to review Wells Fargo’s reme17 See
https://files.consumerfinance.gov/f/documents/cfpblwells-fargo-bank-nalconsentorderl2018-04.pdf.
18 See https://www.occ.gov/static/enforcement-actions/ea2018-025.pdf.
19 Wells
Fargo and Company Form 10-Q, August 3, 2018, available at https://
www08.wellsfargomedia.com/assets/pdf/about/investor-relations/sec-filings/2018/second-quarter-10q.pdf.
20 Wells Fargo and Company Form 10-Q, available at https://www08.wellsfargomedia.com/
assets/pdf/about/investor-relations/sec-filings/2018/third-quarter-10q.pdf.
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diation plan for the 870 borrowers that Wells has determined were
harmed by the bank’s calculation errors?
If the CFPB has this authority:
Has the CFPB reviewed or requested to review Wells Fargo’s remediation plan?
If the plan has been reviewed, has the CFPB approved Wells
Fargo’s remediation plan? If so, why? If not, why not?
If the plan has not been reviewed, why not?
If the CFPB does not believe it has this authority, why not?
A.8. As noted in my previous response, I am firmly committed to
ensuring that Wells Fargo fully complies with the requirements of
Federal consumer financial law. The Bureau has authority to examine certain institutions, including Wells Fargo, to assess compliance with the requirements of Federal consumer financial law. It
also has the authority to bring enforcement actions for violations
of Federal consumer financial law. As part of the April 2018 Consent Order, Wells Fargo was required to develop a Remediation
Program, which would include, among other things, developing
Consumer Remediation Plans when it identifies violations of Federal consumer financial law. The Bureau expects Wells Fargo to
comply with this requirement and has the capability to examine for
that compliance.
The information you requested related to specific activities undertaken by the Bureau in the course of its supervisory relationship constitutes confidential supervisory information.
The Bureau has issued regulations governing the disclosure of
confidential supervisory and investigative information. See 12 CFR
1070.41, 1070.45. These rules are designed to protect the integrity
of the law enforcement process, including the confidentiality and
due process interests of those subject to supervisory or investigatory activity.
Q.9. How does the CFPB determine whether remediation for consumers who were wrongfully denied a loan modification is adequate?
A.9. Many factors are weighed to determine the precise mix of restitution, penalties, and injunctive relief appropriate in each case.
At the center of that effort is serving justice in the public interest.
Generally, when analyzing remediation, the Bureau considers all
relevant facts and circumstances and seeks to make consumers
whole for losses caused by a party’s illegal conduct.
Q.10. How does the CFPB determine whether remediation to consumers who wrongfully lost their home to foreclosure is adequate?
A.10. As noted in my previous response, generally, when analyzing
remediation, the Bureau considers all relevant facts and circumstances, including the extent of direct and indirect harm, and
seeks to make consumers whole for losses caused by a party’s illegal conduct.
Q.11. The President’s Budget claims to save $5 billion over the
next 10 years by ‘‘restructuring the CFPB.’’ 21 That figure represents most of the agency’s budget. In order to recognize a $5 bil21 Budget of the U.S. Government for Fiscal Year 2020, p. 127, March 11, 2019, available at
https://www.whitehouse.gov/wp-content/uploads/2019/03/budget-fy2020.pdf.
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lion reduction in CFPB spending, which programs, services, and
staff would you cut at the Bureau?
What impact would this budget reduction have on the ability of
the CFPB to investigate and enforce against consumer abuses?
A.11. The President’s budget proposes a change in law regarding
how the Bureau is funded for Congress’ consideration. As Director,
I have spent significant time understanding the Bureau’s operations and looking at ways to improve delivery of the Bureau’s mission. With the incredible flexibility Congress provided this agency,
I feel a deep sense of responsibility for ensuring we become a model
for efficient and effective use of resources. Should Congress change
the way the Bureau is funded, I will take all appropriate steps consistent with those changes to support the Bureau’s mission.
Q.12. During your service at the Office of Management and Budget, did you assist in the consideration or publication of budget proposals that reflected similar reductions in CFPB spending?
Did you object to those reductions and if not, why not?
A.12. The President’s budget request is precisely that. As stated
above, the President’s budget proposes a change in law regarding
how the Bureau is funded for Congress’ consideration. Should Congress change the way the Bureau is funded, I will take all appropriate steps consistent with those changes to support the Bureau’s
mission.
RESPONSES TO WRITTEN QUESTIONS OF SENATOR COTTON
FROM KATHY KRANINGER

Q.1. Director, the concept of easing balloon-payment requirements
and increasing payment affordability for consumers was clearly of
interest to the CFPB when the original rule was published. Installment loan products offer alternatives to balloon-payment loans, but
the payment section of the rule requiring reauthorization after two
failed ACH or debit attempts increases the repayment risk for
multipay products.
Do you believe the payment provisions create an incentive for
lenders to offer single payment loans over longer term installment
loan products?
A.1. No. The Bureau’s 2017 Payday Rule’s cap on making further
attempts to debit a consumer’s account after two consecutive attempts have failed due to nonsufficient funds applies to all loans
covered by the Rule, including short-term loans with balloon payments and longer-term loans. The cap’s provisions are based on the
conclusions the Bureau reached in the 2017 Final Rule based on
its analysis of internal and external data showing that when some
covered lenders attempt to debit consumers’ accounts after two consecutive failures, all subsequent attempts are far more likely than
not to result in failure. In 2017, the Bureau concluded that two
consecutive failed debit attempts are a strong indication that a consumer’s account is in severe distress and is therefore no longer a
reliable means of ensuring repayment. Thus, the Bureau determined in 2017 that the relatively small subset of consumers to
whom the cap’s protections apply have already demonstrated a
high repayment risk at the time the cap is triggered. The 2017
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Payday Rule’s cap is not intended to be an absolute prohibition on
collecting payments from that subset of consumers. Rather, the
Rule’s reauthorization and related provisions required lenders to
obtain a new and specific authorization to obtain payment from
consumers.
RESPONSES TO WRITTEN QUESTIONS OF SENATOR PERDUE
FROM KATHY KRANINGER

Q.1. Director Kraninger, similar to the prudential regulators, the
CFPB has market monitoring powers under Section 1022(c) of
Dodd–Frank. Unlike prudential regulators, who use these extraordinary powers to ensure safety and soundness of the financial system, the CFPB’s role is a consumer protection watchdog and its
market monitoring powers are far more expansive than any of the
prudential regulators. In the past, the CFPB has undertaken massive data collection of American consumers’ detailed financial information. Especially under your predecessor, some of these massive
data collections were to help develop solutions for nonexistent problems.
What is your view on when the CFPB should use its market
monitoring powers?
A.1. Section 1022(c) of the Dodd–Frank Wall Street Reform and
Consumer Protection Act provides that ‘‘[i]n order to support its
rulemaking and other functions, the Consumer Financial Protection Bureau (Bureau) shall monitor for risks to consumers in the
offering or provision of consumer financial products or services, including developments in markets for such products or services.’’
The Bureau is also required to evaluate the costs, benefits, and impacts of rules it is considering and to conduct retroactive assessments of significant rules. Guidelines for exercising these authorities are described further in that section. I believe the Bureau
should only collect that data that it needs to perform its statutory
functions, including market monitoring, and the Bureau must be
vigilant to keep data secure to protect the privacy of data about
consumers the agency collects, maintains, or uses. In September
2018, the Bureau issued a report on the ‘‘Sources and Uses of Data
at the Bureau of Consumer Financial Protection’’ 1 and a Request
for Information (RFI) with respect to the Bureau’s data collection
activities. The Bureau is reviewing the comments received in response to that RFI and considering whether modifications are appropriate with respect to data collection activities.
Q.2. Do you believe the CFPB needs to provide a specific cause for
each time it uses its market monitoring powers?
A.2. As stated above, I believe the Bureau should only collect data
that it needs to perform its statutory functions, including market
monitoring, and the Bureau must be vigilant in protecting the privacy of consumers in any data the agency collects, maintains, or
uses.
Q.3. Director Kraninger, the Paperwork Reduction Act was enacted
to reduce the total amount of paperwork burden the Federal Gov1 https://files.consumerfinance.gov/f/documents/bcfplsources-uses-of-data.pdf
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ernment imposes on individual businesses. However, the Paperwork Reduction Act did not require the OMB to approve the collection of data in situations where there were less than 10 parties involved. Under Director Cordray, the CFPB often took advantage of
certain chokepoints within the financial industry, where 3 to 4
companies held the data of tens of millions of Americans because
they comprised 95 percent of the market share of a certain industry.
From your experience at the OMB, do you believe that under 10
parties’ exemption to the Paperwork Reduction Act was made for
de minis data collection efforts and the CFPB violated the spirit of
the law when it undertook such massive data collection actions?
A.3. Under the Paperwork Reduction Act (PRA), any collection of
information addressed to all or a substantial majority of an industry is presumed to involve ten or more persons and is not subject
to exemption; therefore, the Bureau generally would not authorize
a collection of information from nine or less companies that comprise 95 percent of the industry without first obtaining approval
from OMB under the PRA.
Q.4. What actions have you undertaken at the CFPB to ensure
that the Agency adheres to the Paperwork Reduction Act?
A.4. The Bureau maintains a PRA compliance program that is well
integrated into the Bureau’s overall information management program under the leadership of a Chief Data Officer, in compliance
with Title II of the Foundations for Evidence-Based Policymaking
Act of 2018—Open Government Data Act. The PRA program is integrated into the Bureau’s data management processes to ensure
that before the Bureau requests information from the public, the
collection of that information is justified, has practical utility, and
is not unduly burdensome, in keeping with the PRA.
The Bureau’s PRA program facilitates the Office of Management
and Budget (OMB) information collection process and provides
guidance and assistance to program offices to ensure that data intakes meet OMB requirements and compliance with the PRA.
Q.5. Director Kraninger, under Section 1071 of the Dodd–Frank
Act, the BCFP was instructed to create a HMDA like reporting
process for business loans. I have very grave concerns about the
chilling effect such a process will have on the small business community and the availability of capital.
What are your thoughts on the timing of future rulemaking mandated by Section 1071?
A.5. In connection with its Spring 2019 Rulemaking Agenda, 2 the
Bureau announced it intends to recommence work within the next
year to begin to develop rules to implement section 1071 of the
Dodd–Frank Act. The Bureau also has announced that it intends
to hold a symposium to hear from a diverse group of experts with
respect to the issues implicated in developing a data collection regime for small business loans. Before issuing a rule that may have
a significant impact on a substantial number of small entities, the
Bureau is required to convene a panel under the Small Business
2 Diane
Thompson, ‘‘Spring 2019 Rulemaking Agenda’’ (May 22,
www.consumerfinance.gov/about-us/blog/spring-2019-rulemaking-agenda/.

2019),

https://
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Regulatory Enforcement Fairness Act and confer with small entity
representatives about the proposals the Bureau is considering putting forward. After completing that process, the Bureau is required
by the Administrative Procedure Act to publish a proposal in the
Federal Register and provide an opportunity for public comment on
the proposal. Given those requirements, the Bureau will not be releasing a final rule under Section 1071 this year.
Q.6. In connection with both your comments on cost-benefit analysis and limiting the scope of data collections, would any rule coming out of Section 1071 run afoul of both concerns?
A.6. Considering costs and benefits is an important part of our
Dodd–Frank Act statutory responsibility when issuing rules. There
are costs associated with any data collection which have to be evaluated along with the benefits. The Bureau recognizes that certain
financial institutions may not be collecting and reporting information regarding small business lending in connection with other regulatory requirements and that therefore a new data collection requirement could pose implementation and operational challenges.
The Bureau is interested in exploring potential ways to implement
section 1071 in a balanced manner with a goal of providing timely
data with the highest potential for achieving the statutory objectives, while minimizing burden to both industry and the Bureau.
Q.7. Is it even possible to construct a rule that will not impede
business lending and stifle of economic growth?
A.7. Small businesses are critical engines for economic growth and
access to credit is a crucial component of their success. The Bureau
is sensitive to concerns about costs imposed by regulations and
would like to explore ways to implement Section 1071 in a balanced
manner to fulfill its statutory objectives while minimizing burden
on industry. The Bureau will also carefully consider the costs and
benefits of regulations as part of its Dodd–Frank Act statutory responsibilities. As noted above, the Bureau will begin to develop
rules to implement section 1071 with a symposium to hear from a
diverse group of experts with respect to the issues implicated in developing a data collection regime for small business loans.
RESPONSES TO WRITTEN QUESTIONS OF SENATOR TILLIS
FROM KATHY KRANINGER

Q.1. With respect to the CFPB’s enforcement actions related to the
National Collegiate Student Loan Trusts (NCSLT), there have been
allegations of potential conflicts of interest between the CFPB and
one party of the securitization trust—Vantage Capital Group. To
that end, a proposed consent order filed by the CFPB under the
former Director Cordray in this matter would appoint Vantage
Capital to become the special servicer of the trusts’ student loan
assets even though they have no prior special servicing experience.
Additionally, no other party to the securitization trust approved
such change as required by the parties’ contractual agreements.
What is the Bureau’s rationale for endorsing and attempting to
appoint, Vantage Capital, an unproven servicer to service the debt
of student loan borrowers which are the assets of the NCSLT
trusts?
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And what is the Bureau’s rationale for attempting to unilaterally
appoint Vantage Capital in contradiction to the contractual terms
agreed to by the securitization parties (where these specific terms
also represent fundamentally important protections provided to investors across transactions in the securitization market)?
A.1. As a general matter, the Bureau does not comment on active
litigation except through its public filings.
Q.2. One of the cited contributors to the failure of the private label
RMBS market to rebound from its crisis-driven lows are market
concerns around the inviolability of their contracts and a general
lack of trust that securitization cash flows will be allocated as dictated by the transaction documents. Actions initiated under former
CFPB Director Richard Cordray, that the CFPB continues to pursue today, appear to have aggravated those concerns among
securitization participants. Specifically, the CFPB filed a case
against the National Collegiate Student Loan Trusts while simultaneously filing a proposed consent judgment whereby the CFPB’s
proposed consent judgment is seeking to:
Penalize investors, including pension plans, retirement plans,
and by extension the consumers that have entrusted their savings
to them, for alleged violations of a third party service providers and
rewrite the contractual provisions that the securitization parties
had agreed to without the involvement of any of the key parties to
the securitization transactions. Why has the CFPB chosen to not
follow long-standing precedent of other regulatory bodies, and the
CFPB’s other enforcement actions, whereby the parties whose actions allegedly violated the law were pursued for wrongdoing?
Has the CFPB evaluated the impact of holding investors in the
securitization market responsible for other parties’ actions on the
availability and cost of credit to consumers given the significant
funding the securitization market provides to consumers?
A.2. Please see the response to Question 1.
Q.3. The richness and diversity of financial data available to lenders for accurately assessing a borrower’s ability to repay have made
the rigid guidance provided in Appendix Q outdated.
In order to expand access to high quality mortgages for all Americans, is the Bureau open to permitting other Government approved documentation standards, such as those used by GSEs,
FHA, and VA, for determining a consumer’s DTI instead of Appendix Q?
A.3. You raise an important question that the Bureau is currently
considering recognizing the expiration of the ‘‘patch’’ described further below. A provision of the Ability to Repay/Qualified Mortgage
rule (ATR/QM) currently allows creditors to obtain Qualified Mortgage (QM) status for a loan by establishing the loan’s eligibility for
purchase or guaranty by the GSEs. A creditor may establish this
by, among other things, demonstrating that the loan satisfies GSE
underwriting requirements, including GSE standards for the consideration and verification of a borrower’s income and debt obligations. This regulatory provision, known as the ‘‘patch,’’ is temporary and scheduled to expire no later than 2021. Currently Federal Housing Administration and Veterans Affairs verification
standards can be used under those agencies’ own QM definitions.

50
The Bureau’s own General QM definition currently allows use of
Appendix Q verification standards only. The Bureau’s report 1 assessing the effectiveness of the ATR/QM rule identified concerns
that Appendix Q is too limiting and rigid. The Bureau is open to
improvements to it and to identifying alternative standards for consideration and verifying income and debt obligations.
Q.4. Entrepreneurs and self-employed Americans help drive economic growth and innovation in communities across the Nation.
Yet the underwriting standards in Appendix Q have prevented selfemployed individuals from qualifying for QM loans, thus hindering
a potential area of growth in the market.
Because Appendix Q contains a set of underwriting standards
that are written into regulations, these standards have not kept
pace with changes in the market. Are you willing to work with industry and other market participants to find ways to make QM underwriting standards more dynamic?
A.4. The Bureau understands the concerns that Appendix Q is too
limiting, especially when it comes to self-employed consumers. The
Bureau recognizes the importance of regulatory standards keeping
up with changes in the market. The Bureau is currently considering this issue, particularly recognizing the expiration of the
‘‘patch’’ as articulated in the prior response. We welcome suggestions on this topic from industry, consumer advocates, and other
stakeholders.
Q.5. Ensuring high-quality and affordable mortgage access for underserved, creditworthy borrowers is an essential mission that
helps drive economic growth. Currently, the QM patch is key to
helping achieve that mission with the overall U.S. home ownership
rate rising to the highest level (64.8 percent) since 2014.
If the GSEs remain in conservatorship beyond January 2021 and
the QM patch were to expire without any sort of reliable substitute,
approximately 30 percent of loans backed by the GSEs could face
new liability which would negatively impact home values and create instability across the secondary market.
The June 2017 Department of Treasury report examining core
principles for regulating the U.S. financial system outlined important areas for reform with respect to the Ability to Repay/Qualified
Mortgage (ATR/QM) Rule and the QM Patch, which is currently set
to expire on January 10, 2021, or when the GSEs exit conservatorship, whichever comes first.
As discussions around conservatorship status continue and the
Patch expiration date quickly approaches, can you commit to working with market participants, including financial institutions and
consumer advocates, to align QM requirements with GSE eligibility
requirements in order to preserve a robust market?
A.5. I understand the importance of maintaining the smooth functioning of the mortgage market and avoiding any unnecessary or
undue disruption that would interfere with consumers’ access to
credit. The potential expiration of the patch is a complex situation,
and the Bureau is working diligently to formulate and implement
1 https://www.consumerfinance.gov/data-research/research-reports/2013-ability-repay-andqualified-mortgage-assessment-report/
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appropriate strategies to handle it. Further, we have been discussing it with other appropriate regulators, given the interconnected nature of the decisions we are separately facing. In addition, we have been consulting with various market participants, including financial institutions and consumer advocates, to identify
appropriate methods that will ensure that QM requirements impose as little burden on industry and consumers as possible and
that access to credit is preserved.
RESPONSES TO WRITTEN QUESTIONS OF SENATOR MORAN
FROM KATHY KRANINGER

Q.1. As you know, the Dodd–Frank statute includes a requirement
that the CFPB tailor its supervision of nonbanks based on factors
which include a firm’s size and volume, product risk, and extent of
State supervision. Under the last Administration, the CFPB provided a one-size-fits-all approach to regulating mortgage lenders.
When do you expect to apply Section 1024(b)(2) to regulating
lenders based on more appropriate attributes, specifically the absence of any systemic risk to the mortgage lending market?
A.1. The Consumer Financial Protection Bureau (Bureau) uses a
risk-based prioritization process, consistent with the requirements
of, and applying the factors set forth in 12 U.S.C. §5514(b)(2) in determining where to focus supervision resources. The Bureau evaluates each institution product line based on potential for consumer
harm related to a particular market; the size of the product market; the supervised entity’s market share; and risks inherent to the
supervised entity’s operations and offering of financial consumer
products within that market. Accordingly, the Bureau’s
prioritization approach assesses risks to the consumer at two levels: the market level and then the institution level.
• At the marketwide level, we assess the risk to the consumer
from the products and practices being followed in a particular
market.
• At the institution level, we start with institution’s market
share within an individual product line, which corresponds to
the number of consumers affected.
Our prioritization approach augments this size consideration significantly with qualitative and quantitative factors for each institution product line, such as:
• the strength of compliance management systems;
• the existence of other regulatory actions;
• findings from our prior exams;
• metrics gathered from public reports;
• the number and severity of consumer complaints we receive;
and
• Fair-lending-focused information.
Taken together, the information that we gather about each institution product line at the market level and at the institution-level
allows us to focus our resources where consumers have the greatest
potential to be harmed. We apply this disciplined risk assessment
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process to each market in which the Bureau conducts supervisory
authority, including the mortgage market.
Q.2. Community and smaller banks that fall outside of the CFPB’s
jurisdiction use service providers that are considered nonbank entities. These nonbank entities are almost always small businesses
that like the banks they service are overseen by prudential banking
regulators. In the past, the CFPB gave no deference to this prudential banking oversight.
Will you commit to reevaluating this policy to assist our Nation’s
small businesses minimize their regulatory burden and lessen the
duplicative regulatory oversight?
A.2. The Bureau has authority to examine service providers to financial institutions that are otherwise subject to the Bureau’s examination authority. 1 With respect to service providers to insured
depository institutions with total assets of $10,000,000,000 or less,
the Bureau’s supervisory authority is limited to service providers
to ‘‘a substantial number’’ of such institutions. 2 If the Bureau conducts an examination or requires a report from such a service provider, the Bureau is required to coordinate with the appropriate
prudential regulator. 3
To date, the Bureau has focused its examinations of service providers on a targeted group of major service providers to both large
depository institutions and nonbanks subject to its supervisory authority. As a general matter, absent significant indicia of risk of
consumer harm, the Bureau likely will continue to focus on larger
service providers to the large banks and nonbanks subject to the
Bureau’s supervisory authority. More broadly, I am engaged with
the prudential regulators on ways to help minimize regulatory burden and duplication on all supervised institutions, while accomplishing our separate, distinct, and independent statutory mandate.
Q.3. In the past, the CFPB Enforcement Office propounded onerous
Civil Investigative Demands on these small businesses. As you can
imagine, responding to such Federal Government demands can be
time consuming and impose an extraordinary cost on such businesses.
Will you commit to reviewing this practice to help protect small
businesses that form the backbone of hardworking America?
A.3. A Civil Investigative Demand (CID) is an important tool that
the Bureau uses to investigate possible law violations. In crafting
CIDs and participating in meet and confer discussions with CID recipients, the Bureau considers the burden on the recipient and alternative, less burdensome means to obtain information required
for the investigation. Under my leadership, this practice will continue.
On April 23, 2019, the Bureau announced changes to its policies
regarding the notification of purpose included in Civil Investigative
Demands (CIDs). 4 Now CIDs will provide more information about
the potentially applicable provisions of law that may have been vio1 12

U.S.C. §§5514(e), 5515(d).
U.S.C. §5516(e).
12 U.S.C. §5514(e), 5515(d).
4 https://www.consumerfinance.gov/about-us/newsroom/cfpb-announces-policy-change-regarding-bureau-civil-investigative-demands/
2 12

3 Id.;
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lated. CIDs will also typically specify the business activities subject
to the Bureau’s authority. In investigations where determining the
extent of the Bureau’s authority over the relevant activity is one
of the significant purposes of the investigation, staff may specifically include that issue in the CID in the interests of further transparency.
The new policy takes into account recent court decisions about
notifications of purpose, and is consistent with a 2017 report by the
Bureau’s Office of Inspector General that emphasized the importance of updating Office of Enforcement policies to reflect such developments. The new policy is also consistent with comments the
Bureau received in response to the Requests for Information it
issued in 2018, seeking feedback about various aspects of its operations, including its use of CIDs in enforcement investigations.
Q.4. I’ve also heard from constituents that in the past, the CFPB
has brought enforcement actions on small businesses that effectively terminate innovative offerings and their ability to provide
certain products merely because it was politically convenient to do
so. For example, prepaid cards have helped bring banking services
to the underbanked and underserved. The CFPB’s new Prepaid
Card Regulation is about 1,800 pages of burden that hampers innovation and small business development. I understand that this regulation is set to go into effect next month.
Can you commit to undertaking a thorough cost-benefit analysis
as it relates to this regulation and any additional regulatory burden of any industry or small business?
A.4. Before issuing any regulation, the Bureau is required by section 1022(b)(2)(A) of the Dodd–Frank Wall Street Reform and Consumer Protection Act to consider the benefits and costs to consumers and to providers of consumer financial products or services,
including the potential reduction of access by consumers, impacts
on small depository institutions, and the effect on consumers in
rural areas. In addition, if a proposed rule will have a significant
impact on a substantial number of small entities, the Bureau is required under the Small Business. Enforcement and Regulatory
Fairness Act to convene a panel to confer with a group of small entity representatives. I am committed to assuring that the Bureau’s
cost benefit analysis are rigorous and robust and that the Bureau
carefully considers the regulatory burden of any proposed or final
rule.
The Prepaid Rule, which took effect on April 1, 2019, contains a
cost benefit analysis prepared pursuant to section 1022(b)(2)(A). In
issuing the Rule, the Bureau determined that it would not have a
significant impact on a substantial number of small entities based
on the determination that there were not a substantial number of
small entities which issued prepaid accounts or managed prepaid
account programs, and not a substantial number of small entities
that would experience a significant economic impact from the rule.
Congress also required the Bureau to assess the effectiveness of
each significant rule within 5 years of the effective date of such
rules. The Bureau will continue to monitor the implementation of
the Prepaid Rule and take comment from stakeholders regarding
any issues.

54
Q.5. I’ve heard from many small businesses that have been under
the thumb of the CFPB Enforcement Office—some rightfully so and
others not. The commonality that I have heard is that no matter
how cooperative the small business is with the CFPB Enforcement
Office, the CFPB never discloses what it believes may be a violation of law until after its investigation with a ‘‘gotcha’’ phone call.
A more transparent process would lead to more efficient and costeffective investigation and be far less burdensome for the entity
being investigated.
Will you commit to reevaluating this practice to provide businesses with more transparency regarding their alleged wrongdoing?
A.5. As I indicated in an earlier response, the Bureau announced
changes to its policies regarding the notification of purpose included in Civil Investigative Demands (CIDs). Now CIDs will provide more information about the potentially applicable provisions of
law that may have been violated. CIDs will also typically specify
the business activities subject to the Bureau’s authority. In investigations where determining the extent of the Bureau’s authority
over the relevant activity is one of the significant purposes of the
investigation, staff may specifically include that issue in the CID
in the interests of further transparency.
RESPONSES TO WRITTEN QUESTIONS OF SENATOR REED
FROM KATHY KRANINGER

Q.1. Why has the CFPB decided to use its discretion to establish
an Office of Innovation and an Office of Cost Benefit Analysis, two
offices not explicitly authorized in the statute, while at the same
time failing to continue prior agency activities designed to protect
student consumers by monitoring campus financial products?
A.1. Section 1012(a)(3) of Title X of the Dodd–Frank Wall Street
Reform and Consumer Protection Act (Dodd–Frank Act) authorizes
the Director to establish the general policies of the Consumer Financial Protection Bureau (Bureau) with respect to all executive
and administrative functions, including: ‘‘directing the establishment and maintenance of divisions or other offices within the Bureau, in order to carry out the responsibilities under the Federal
consumer financial laws, and to satisfy the requirements of other
applicable law’’ as well as ‘‘distribution of businesses among personnel appointed and supervised by the Director and among the
administrative units of the Bureau.’’ 1 Consistent with those authorities and the objective in section 1021 of the Dodd–Frank Act
to ensure that markets for consumer financial products and services operate transparently and efficiently to facilitate access and innovation, the Office of Innovation was established. While I have
not made a decision to establish an Office of Cost Benefit Analysis,
I have prioritized ensuring robust evidence and cost-benefit analysis undergird our efforts at the Bureau. Writ large, the Bureau’s
responsibility is consumer protection and we do that using all of
the tools that Congress gave us. The Bureau has an office, the Section for Students and Young Consumers, focused on student issues,
and the individuals in that section have made recommendations
1 12

U.S.C. 5493.

55
and set a strategic plan for Bureau activities going forward. These
efforts include a robust focus on research and other market issues.
RESPONSES TO WRITTEN QUESTIONS OF
SENATOR MENENDEZ FROM KATHY KRANINGER

Q.1. You have asserted that the CFPB lacks statutory authority to
include the Military Lending Act (MLA) in its supervisory exams,
despite the fact that the 2013 National Defense Authorization Act
(NDAA) specifically states that the MLA ‘‘shall be enforced’’ by the
CFPB ‘‘under any other applicable authorities available to such
agencies by law.’’ 1
If the 2013 NDAA, which is now law, states that the CFPB shall
enforce the MLA with all of its applicable authorities (including supervisory authority), why is the Bureau failing to use all of its authorities and conduct supervisory exams that include the MLA?
A.1. When Congress created the Consumer Financial Protection
Bureau in 2010, it did not give it the authority to supervise for
compliance with the Military Lending Act (MLA). In 2013, when
Congress amended the MLA, it explicitly gave the Bureau enforcement authority, but not supervisory authority.
The Bureau remains committed to the financial well-being of
America’s servicemembers, and that commitment includes ensuring
that those lenders subject to our jurisdiction comply with the MLA.
I submitted a legislative proposal to Congress on January 17, 2019,
to explicitly grant the Bureau authority to supervise for compliance
with the MLA by amending the Consumer Financial Protection Act.
The requested authority would complement the work the Bureau
currently does to enforce the MLA. Furthermore the Bureau has
worked with members of Congress as well as military and veterans’
advocacy groups to develop legislative language to amend the MLA
to give the Bureau explicit supervisory authority.
Q.2. On what date did the CFPB stop including the MLA as part
of its supervisory exams?
A.2. By August 2018, the Bureau stopped including reviewing for
MLA compliance as part of any new supervisory exams. By October, 2018, all ongoing supervisory work on MLA compliance issues
concluded.
Q.3. You have stated that your focus at the CFPB is on ‘‘prevention
of harm.’’ And yet, enforcement actions have dropped by about 75
percent and consumer complaints have risen to new highs. Moreover, the enforcement actions the CFPB does take are weaker than
ever. For example, earlier this year the CFPB fined a pension advance company $1 for scamming veterans out of their pension
funds. 2
As part of your role to prevent harm, shouldn’t the Bureau penalize companies for cheating consumers so they will not engage in
these practices again, and also send a message to other would-be
bad actors?
1 10

U.S.C. §987(f)(6).

2 https://www.consumerfinance.gov/about-us/newsroom/consumer-financial-protection-bu-

reau-settles-broker-high-interest-credit-offers/
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When calculating how much to fine a company pursuant to an
enforcement action, is it your practice to take the recommendations
of career staff?
According to a report by the Washington Post, leadership at the
Bureau has ignored or circumvented career staff recommendations.
Notably, Eric Blankenstein—a political appointee with a history of
despicable, racist writing—has been a part of this dynamic. 3 According to the report, despite recommending that a debt collector
return $60 million dollars to consumers and pay a heavy fine, Mr.
Blankenstein decided to scrap consumer restitution and levied only
an $800,000 penalty on the company.
Will you commit that you will not circumvent reasonable recommendations from career staff in favor of imposing lower penalties on companies pursuant to enforcement actions?
A.3. Many factors are weighed to determine the precise mix of restitution, penalties, and injunctive relief appropriate in each case.
At the center of that effort is serving justice in the public interest.
The Bureau determines whether a penalty is warranted, and, if so,
in what amount, based on the facts and circumstances of a particular matter. The Consumer Financial Protection Act (CFPA) provides three tiers of penalties, escalating based on the degree of intent behind the conduct. To determine the appropriate penalty
amount, the Bureau takes into account the policy goals of civil penalties to accomplish specific and general deterrence and the mitigating factors in 12 U.S.C. §5565(c)(3), including the size of financial resources and good faith of the person charged, the gravity of
the violations, the severity of the risks to or losses of the consumers, and ‘‘such other matters as justice may require.’’ The Bureau is also authorized to modify or remit any penalty.
In authorizing the Office of Enforcement to settle or sue in a
matter in which the Bureau seeks to impose a penalty, I apply the
law to the facts and circumstances at issue, and consider any Bureau staff recommendation.
Q.4. The Consumer Advisory Board (CAB) is integral to the CFPB’s
ability to successfully fulfill its mandate to protect consumers. The
CAB not only advises and consults with the CFPB on how the Bureau can best implement consumer protection laws, but also informs the CFPB of potential emerging threats to consumers.
What role do you think the CAB should play in informing the
Bureau’s work?
A.4. I have seen firsthand how the Bureau benefits from the valuable input provided by the Consumer Advisory Board (CAB) and
the Bureau’s other advisory committees. The CAB is an important
resource for providing market intelligence and feedback on the Bureau’s work. In the Dodd–Frank Wall Street Reform And Consumer
Protection Act, section 1014(a) provides specific direction and requires the Director to establish the CAB ‘‘to advise and consult
with the Bureau in exercise of its functions under the Federal consumer financial laws, and to provide information on emerging practices in the consumer financial products or services industry, in3 https://www.washingtonpost.com/investigations/how-trump-appointees-curbed-a-consumerprotection-agency-loathed-by-the-gop/2018/12/04/3cb6ed56-de20-11e8-aa3353bad9a881e8lstory.html?utmlterm=.08814a64a5d9
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cluding regional trends, concerns, and other relevant information.’’
I intend to utilize the CAB for this important, statutorily mandated
purpose.
Q.5. How does the current composition of the CAB comply with
statutory requirements under the Dodd–Frank Wall Street Reform
and Consumer Protection Act? 4
A.5. The current composition of the CAB is reflective of the requirements of the Dodd–Frank Wall Street Reform and Consumer
Protection Act, section 1014(b).
Q.6. When did the CAB meet last? When is the CAB’s next scheduled meeting?
A.6. The CAB last met on June 5–6, 2019. I am looking forward
to having them return for their in person meetings in October
2019.
Q.7. As a result of Mr. Mulvaney’s actions to reduce the size of the
CAB from 25 members to 9 members, there are fewer civil rights,
consumer protection, and fair lending representatives than in the
previous CAB.
Can I get your commitment to increase the numbers of civil
rights, fair lending, and consumer protection representatives on the
CAB?
A.7. On March 21, 2019, the Bureau announced a series of enhancements to the advisory committee program. The enhancements
are a result of my engagements with current and former advisory
committee members during a 3-month listening tour and feedback
from the CAB, CUAC, and CBAC meetings earlier that same
month. The listening tour and meetings demonstrated how the Bureau benefits from the valuable input provided by the CAB and the
other advisory committees; these groups help to improve our work
on behalf of consumers. With these enhancements the membership
will increase and terms for the committees will be extended from
1 year to 2 years, and the terms will be staggered. The 1-year term
of all existing members expires September 2019, however a 1-year
term extension will be provided to the appropriate number of current members in order to transition to the staggered terms and ensure continuity. In addition to a Chair, each committee will be assigned a Vice-Chair. The number of meetings will be increased to
three in-person gatherings per year. Bureau staff are in the process
of reviewing applications for the next round of appointments. I will
seek to ensure that the membership of the committees includes, a
broad array of experts meeting statutory requirements, mission
needs, and demographic diversity.
RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARNER
FROM KATHY KRANINGER

Q.1. As you know the CFPB’s QM Rule created an exemption from
the 43 percent DTI cap for mortgages eligible for purchase by
Fannie Mae and Freddie Mac. This is known commonly as the
‘‘GSE patch.’’ There’s evidence from historical default rates that
4 12

U.S.C. §5494.
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show looking at mortgage rate is a better predictor of default than
the DTI ratio alone.
Do you believe changing the current DTI-heavy framework with
one that captures risk more holistically would strike better balance
between expanding access while mitigating credit risk?
A.1. The Consumer Financial Protection Bureau (Bureau) has been
considering the impact of the ATR/QM rule and the role of the GSE
patch in the mortgage market, recognizing the expiration of the
patch no later than 2021. The potential expiration of the patch is
a complex situation, and the Bureau is working diligently to formulate and implement appropriate strategies to handle it. Further we
have been discussing it with other appropriate regulators, given
the interconnected nature of the decisions we are separately facing.
Your specific question about the weight given to the debt to income
ratio (DTI) is one that would require significant research, particularly in terms of developing an alternative that would strike the
balance you suggest. However, we have been consulting with various market participants, including financial institutions and consumer advocates, to identify appropriate methods that will ensure
QM requirements impose as little burden on industry and consumers as possible and that access to credit is preserved.
Q.2. Ensuring high-quality and affordable mortgage access for underserved, creditworthy borrowers is an essential mission that
helps drive economic growth. Currently, the QM patch is key to
helping achieve that mission with the overall U.S. home ownership
rate rising to the highest level (64.8 percent) since 2014.
If the GSEs remain in conservatorship beyond January 2021 and
the QM patch were to expire without any sort of reliable substitute,
approximately 30 percent of loans backed by the GSEs could face
new liability which would negatively impact home values and create instability across the secondary market.
The June 2017 Department of Treasury report examining core
principles for regulating the U.S. financial system outlined important areas for reform with respect to the Ability to Repay/Qualified
Mortgage (ATR/QM) Rule and the QM Patch, which is currently set
to expire on January 10, 2021, or when the GSEs exit conservatorship, whichever comes first.
As discussions around conservatorship status continue and the
Patch expiration date quickly approaches, can you commit to working with market participants, including financial institutions and
consumer advocates, to align QM requirements with GSE eligibility
requirements in order to preserve a robust market?
A.2. I understand the importance of maintaining the smooth functioning of the mortgage market and avoiding any unnecessary or
undue disruption that would interfere with consumers’ access to
credit. The expiration of the patch is a complex situation, and the
Bureau is working diligently to formulate and implement appropriate strategies to handle it. We have been consulting with various market participants, including financial institutions and consumer advocates, to identify appropriate methods that will ensure
that Qualified Mortgage requirements impose as little burden on
industry and consumers as possible and that access to credit is preserved.

59
Q.3. Data Security—In your written testimony, you mention that
the number one consumer complaint in 2018 was about consumer
credit reporting agencies. According to the CFPB’s data, the Bureau has handled well over 150K credit reporting complaints.
I have a bill with Senator Warren—the Data Breach Prevention
and Compensation Act—that would impose strict liability for
breaches involving consumer data at credit reporting agencies. It
provides additional authority to the FTC to levy fines, but that’s
certainly not the only workable approach. I’m interested to know
more about how you view the CFPB’s authority to regulate these
firms, both with respect to data reporting accuracy and cybersecurity.
How has the CFPB used its supervisory authority to address
complaints over data accuracy at the credit reporting agencies?
A.3. In carrying out its supervisory function, the Bureau has focused on the accuracy of consumer reports provided by consumer
reporting agencies (CRAs) as well as the accuracy of information
supplied by furnishers. The Bureau also focuses on dispute handling. Complaints regarding data accuracy are reviewed and evaluated to assess the CRA’s compliance with the accuracy requirements of the Fair Credit Reporting Act (FCRA). Often consumer
complaints focus on a dispute about the accuracy of information
contained in a consumer report. Frequently, these complaints implicate those provisions of the FCRA that require CRAs and furnishers to take certain actions in response to a dispute. Thus, complaints about disputes receive particular attention from the Bureau
and are one of many data points evaluated when deciding to conduct supervisory examinations of CRAs and furnishers.
The Bureau previously summarized the results of its consumer
reporting Supervision program in its March 2017 edition of its Supervisory Highlights publication. 1 As discussed in the report, the
Bureau has focused its supervisory work on the key elements underpinning accuracy. As a result of these reviews, the Bureau directed specific improvements in data accuracy and dispute resolution at one or more CRAs, including:
• improved oversight of incoming data from furnishers;
• institution of quality control programs of compiled consumer
reports;
• monitoring of furnisher dispute metrics to identify and correct
root causes;
• enhanced oversight of third-party public records service providers;
• adherence to the independent obligation to reinvestigate consumer disputes; including review of relevant information provided by consumers; and
• improved communication to consumers of dispute results.
In addition, the Bureau directed both bank and nonbank furnishers, consistent with the FCRA’s requirements, to develop reasonable written policies and procedures regarding accuracy of the
1 https://www.consumerfinance.gov/documents/2774/201703lcfpblSupervisory-HighlightsConsumer-Reporting-Special-Edition.pdf
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information they furnish and to take corrective action when they
furnished information they determined to be inaccurate. The Bureau also found that furnishers failed to either conduct investigations or send results of dispute investigations to consumers and required that these furnishers bring their dispute handling practices
into compliance with legal requirements.
In addition to supervisory work, the Bureau has brought enforcement actions and entered into settlements related to institutions’
violation of the FCRA’s accuracy and dispute investigation requirements. 2 The Bureau’s work in this important area is ongoing,
using the authority and tools provided by FCRA, the Dodd–Frank
Wall Street Reform and Consumer Protection Act, and other statutes.
Q.4. Do you believe the CFPB has the authority to supervise financial institutions with respect to cybersecurity?
A.4. The Bureau has certain statutory authorities that may be used
to examine supervised entities for data security issues, but it is important to note that the Bureau has been excluded from exercising
authority over certain cybersecurity statutes and rules.
As a general matter, the Bureau may ‘‘require reports and conduct examinations’’ of financial institutions within its supervisory
authority for the purposes of (1) assessing compliance with the requirements of Federal consumer financial law, (2) obtaining information about compliance systems or procedures, and (3) detecting
and assessing for risks to consumers and to markets for consumer
financial products or services. 3 Federal consumer financial law includes most provisions of the Fair Credit Reporting Act (FCRA),
certain provisions of sections 502 through 509 of the Gramm–
Leach–Bliley Act (GLBA), and the Dodd–Frank Wall Street Reform
and Consumer Protection Act’s prohibition on unfair, deceptive, or
abusive acts or practices. 4 Aspects of an institution’s data security
may implicate these provisions depending on the facts and circumstances, particularly in the event of a breach. The Bureau can
supervise financial institutions within its supervisory authority for
compliance with these provisions and require those institutions to
so comply.
Critically, however, Congress specifically excluded certain statutory provisions related to data security from the Bureau’s purview.
The Bureau does not have authority to supervise for, enforce compliance with, or write regulations implementing the GLBA’s safeguards provision or the FCRA’s red flags and records disposal provisions. The GLBA safeguards provision and implementing rules
and guidelines require certain financial institutions to develop, implement, and maintain comprehensive information security programs that contain administrative, technical, and physical safeguards. The FCRA records disposal provision and implementing
rules require certain financial institutions to take reasonable meas2 See, e.g., http://files.consumerfinance.gov/f/201510-cfpb-consent-order-general-informationservice-inc.pdf; http://files.consumerfinance.gov/f/201512-cfpb-consent-order-clarity-services-inctimothy-ranney.pdf; https://files.consumerfinance.gov/f/documents/bcfp-security-group-inc-consent-order-2018-06.pdf;
https://files.consumerfinance.gov/f/documents/201701-cfpbCitiFinancial-consent-order.pdf.
3 12 U.S.C. §5514(b)(1)(A); see also 12 U.S.C. §5515(b)(1)(A).
4 12 U.S.C. §§5531, 5536.
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ures to protect against unauthorized access to or use of consumer
report information in connection with its disposal. Finally, the
FCRA red flags provision and implementing rule and guidelines require certain financial institutions to implement written Identity
Theft Prevention Programs designed to detect, prevent, and mitigate identity theft.
Q.5. Do you believe CFPB has the authority to levy fines against
Equifax through its Unfair and Deceptive Acts and Practices authority for the exposure of over 146 million Americans’ credit files?
A.5. If an entity violates Federal consumer financial law, the entity
can be required to pay a civil penalty. The Bureau determines
whether to seek a penalty, and, if so, in what amount, based on the
facts and circumstances of a particular matter. The Consumer Financial Protection Act (CFPA) provides three tiers of penalties, allowing for higher penalties based on the degree of intent of the person who has been charged. To determine the appropriate penalty
amount, the Bureau takes into account the mitigating factors in 12
U.S.C. §5565(c)(3), which include the financial resources and good
faith of the person charged, the gravity of the violations, the severity of the risks to or losses of the consumers, and ‘‘such other matters as justice may require.’’ The Bureau is also authorized to modify or remit any penalty. In general, the Bureau does not comment
publicly on confidential enforcement investigations to protect the
integrity of the law enforcement process, including the confidentiality and due process interests of those subject to supervisory or
investigatory activity.
Q.6. Does this type of behavior warrant such a fine?
A.6. As noted in my previous response, in general, the Bureau does
not comment on confidential enforcement investigations. Premature
disclosure can interfere with investigations and create reputational
harm. The Bureau determines whether it believes a penalty is warranted and, if so, in what amount based on the facts and circumstances of a particular matter and the statutory factors set
forth in the CFPA.
RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARREN
FROM KATHY KRANINGER

Q.1. Operations—Please provide staffing levels for each division
(e.g., SEFL) and office (e.g., Enforcement, NE Region) at the Bureau at the end of the pay period closest to November 17, 2017, December 11, 2018, and today.
A.1.
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The table below reflects the staffing levels for the pay periods closest to the dates requested:
•
•
•

2017: Pay period 22 ending on November 11, 2017
2018: Pay period 23 ending on November 24, 2018
2019: Pay period 11 ending on June 8, 2019

Division
Office of the Director
Office of the Director
Strategy Office
Office of Equal Opportunity & Fairness
Office of Innovation
Communications
Operations Division
Front Office
Consumer Response
Administrative Operations
Procurement
Technology & Innovation (T&I)
CFO
OHC
Project Management

Actual #
Actual#
Actual#
of
of
of
Employees Employees Employees
(2017)
(2018)
(2019)
53
35
32
13
18
12
4
5
6
29
12
14
3
NA
NA
4
NA
NA
451
5
147
28
22
148
36
55
10

453
8
142
28
23
155
35
55

277

7

NA

II

NA

26
22
129
35
54

63

78
14
17
12
8

80
16
16
13

II
10

10
5
10

NA

NA

204
15
16
14
10
9
2
9
129

Research Markets &Regulations
Front Office
Research
Regulations
Cards, Payments &Deposits Markets
Mortgage Markets
Small Business Lending Markets
Consumer Lending, Collections &Rpt Mkts

156

161
9
46
71
10
8
6

137
10
41
59
7
5
4

II

II

Supervision. Enforcement &Fair Lendinr
Front Office
Fair Lending &Eoual Opportunity**
Suoervision Examinations
Suvervision Policv
Enforcement
Re12:ions
Northeast
Southeast
Midwest
West

725
8
34
36
47
142
458
110
119
106
123

745
8
35
50
45
149
458
117
119
105
117

645
10

Lei!a! Division

75

78

66
9
21
15
21

Consumer Education &Engagement
Front Office
Financial Education
Consumer Engagement
Older Americans
Service Members
Students
Community Affairs*
Consumer Response

Front Office
General Law & Ethics
Litigation &Oversight
Law& Policy

6

II

42
74
9
7
4
9

10

II

II

24
14
26

25
17
25

NA

41
49
138
407
100
Ill

94
102
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Q.2. In her testimony, Director Kraninger mentioned that Director
Mulvaney had asked to the CFPB Inspector General to investigate
conduct by Policy Associate Director Eric Blankenstein. Please provide a copy of the referral. If you’re unable to provide the referral,
please describe in detail what the Inspector General was asked to
investigate.
A.2. Pursuant to Section 6 of the Inspector General Act, the Inspector General may make such investigations and reports relating to
the administration of programs and the operations of the Bureau
as are, in the judgment of the Inspector General, necessary or desirable. To protect the privacy and due process interests of everyone involved, it would not be appropriate for me to comment further on this matter. I will consider carefully any findings or recommendations of our Inspector General.
Q.3. Rules—On February 6, 2019, the CFPB proposed rescinding
the mandatory underwriting provisions of its rule on Payday, Vehicle Title, and Certain High-Cost Installment Loans (payday rule).
Did the CFPB have any new facts or evidence to justify the new
rule or was the change an interpretation of existing evidence?
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A.3. As discussed in part V.B. of the Payday Reconsideration Proposal, the Bureau, in tentatively determining to reconsider the Bureau’s mandatory underwriting requirements, focused its analysis
primarily on the weight to be accorded to the key evidence, including research, on which the Bureau relied for the 2017 Final Rule.
Nevertheless, in developing the Payday Reconsideration Proposal,
the Bureau also considered other potentially relevant evidence, including research which became available between the time the Bureau issued the 2017 Final Rule in October 2017 and the time the
Bureau published its Payday Reconsideration Proposal in February
2019. Although there were relatively few new studies made available during this limited interval, the Payday Reconsideration Proposal describes and analyzes several of them. See Bureau of Consumer Financial Protection, Payday, Vehicle, Title, and Certain
High-Cost Installment Loans, 84 FR 4252, 4292–94 (Feb. 14, 2017).
The Bureau also sought public comment on the Payment Reconsideration Proposal, including the submission of any potentially relevant research.
Q.4. The text of the new rule suggests that the existing evidence
‘‘is not sufficiently robust and reliable to support that determination, in light of the impact those provisions will have on the market
for covered . . . loans, and the ability of consumers to obtain such
loans.’’ Does the Bureau plan to do additional research related to
the short-term loan market, including into the ability of payday
customers to anticipate whether they will be able to repay the
loans in full and on time?
A.4. As the Bureau noted in its Payday Reconsideration Proposal,
‘‘[a]fter many years of rulemaking, outstanding questions that the
Bureau and other stakeholders have on whether the identified
practice is unlawful and whether the Bureau intervention (i.e., the
Mandatory Underwriting Provisions) is appropriate remain; the
Bureau therefore preliminarily concludes that significantly more
time, money, and other resources would be needed from the Bureau, industry, consumers, and other stakeholders to engage in the
research and analysis required to develop specific evidence that
might support determining that the identified practice is unfair
and abusive and that imposing an ability-to-repay regulatory
scheme is a necessary and appropriate response to that practice.’’
That being said, the Bureau will consider relevant research that is
available in deciding its future steps for its Payday Reconsideration
Proposal.
Q.5. The CFPB has filed numerous enforcement actions against entities that would have been covered by the payday rule. Did CFPB
consider evidence gathered in the investigations or contained in the
record of any cases before rescinding the underwriting standards?
A.5. In short, yes. In developing the Payday Reconsideration Proposal, ‘‘the Bureau relied on its expertise and experience in supervisory matters and enforcement actions concerning covered lenders
in making judgments about the covered short-term and longer-term
balloon-payment loan markets.’’ 1
1 84

FR 4266.
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Q.6. The CFPB is reportedly in the process of writing a rule to implement the Fair Debt Collection Practices Act. Debt collection is
consistently one of the top sources of consumer complaints.
What do you think are the most important issues facing consumers with respect to debt collection and how do you propose to
address these problems?
A.6. On May 7, 2019, the Bureau issued a Notice of Proposed Rulemaking (NPRM) to implement the Fair Debt Collection Practices
Act (FDCPA). The proposal would provide consumers with clear
protections against harassment by debt collectors and straightforward options to address or dispute debts. Among other things,
the NPRM would set clear, bright-line limits on the number of calls
debt collectors may place to reach consumers on a weekly basis;
clarify how collectors may communicate lawfully using newer technologies, such as voicemails, emails, and text messages, that have
developed since the FDCPA’s passage in 1977; and require collectors to provide additional information to consumers to help them
identify debts and respond to collection attempts. The Bureau will
carefully consider feedback received in response to the NPRM before issuing a final rule.
As the Bureau summarized in its 2019 Fair Debt Collection Practices Act Annual Report, 2 written notifications about the debt were
the second-most common debt collection issue consumers complained to the Bureau about in 2018, while complaints about communication tactics were the third-most common issue. Any final
debt collection rule issued by the Bureau will aim to bring clarity
for both consumers and collectors as to the application of this over
40-year-old statute.
Q.7. Is the CFPB considering exempting limited content communications that ask a consumer to call back, potentially paving the
way for unlimited contacts from debt collectors?
A.7. The proposal would not exempt limited content communications from the FDCPA. The FDCPA prohibits collectors from
harassing or abusing consumers or engaging in unfair practices.
These standards apply today and under the proposed rule; they
would continue to apply, including where limited content messages
are used to harass or abuse consumers or subject them to unfair
practices. A collector who emails or texts too frequently may face
liability, even if the emails or texts are limited content messages.
The Bureau’s proposed rule would define, and provide example
language for, a ‘‘Limited-content message’’ that a debt collector
could send by, for example, voicemail or text and which would include a request that the consumer reply to the message. The proposal would further provide that a limited-content message is an
attempt to communicate but is not a communication. The Bureau’s
proposed rule generally would limit debt collectors to no more than
seven attempts by telephone per week to reach a consumer about
a specific debt including telephone calls that are limited content
messages. Once a telephone conversation between the debt collector
and consumer takes place, the debt collector must wait at least a
week before calling the consumer again. The Bureau will carefully
2 https://www.consumerfinance.gov/data-research/research-reports/fair-debt-collection-practices-act-annual-report-2019/
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consider feedback received in response to the NPRM before issuing
a final rule.
Q.8. Data obtained by FOIA from the FTC indicate that, in 2017,
more than 200,000 consumers complained about repeated calls
from debt collectors. 3 Do you think it is important to impose stringent limits on the number of times collectors can call?
A.8. FDCPA section 806 prohibits a debt collector from engaging in
any conduct the natural consequence of which is to harass, oppress,
or abuse any person in connection with the collection of a debt.
FDCPA section 806(5) describes one example of debt collector conduct that section 806 prohibits: causing a telephone to ring or engaging any person in telephone conversation repeatedly or continuously with intent to annoy, abuse, or harass any person at the
called number.
As noted in the previous response, the Bureau’s proposed rule
generally would limit debt collectors to no more than seven attempts by telephone per week to reach a consumer about a specific
debt. Once a telephone conversation between the debt collector and
consumer takes place, the debt collector must wait at least a week
before calling the consumer again. The proposed rule also would
clarify how debt collectors may lawfully use newer communication
technologies, such as voicemails, emails, and text messages, to communicate with consumers and would protect consumers who do not
wish to receive such communications by, among other things, allowing them to unsubscribe to future communications through
these methods. The Bureau will carefully consider feedback received in response to the proposed rule before issuing a final rule.
In addition, the Bureau has taken law enforcement action against
a debt collector whose calling practices violated FDCPA section 806
and 806(5). 4
Q.9. Will the cost benefit analysis for the new rule count as a harm
to a consumers the collections of debts that are beyond the statute
of limitations?
A.9. Pursuant to section 1022(b)(2) of the Dodd–Frank Wall Street
Reform and Consumer Protection Act, the Bureau is considering
the benefits and costs to consumers and covered persons of proposed regulation under the FDCPA. In conducting its analysis
under section 1022(b)(2), the Bureau generally takes as a baseline
the state of the world absent the proposed rule and evaluates potential benefits and costs of the proposal relative to that baseline.
The Bureau is not considering proposed rules that it would expect
to increase collection or attempted collection of debts that are beyond the statute of limitations, and therefore the Bureau does not
expect that proposed rules would harm consumers in that way.

3 National Consumer Law Center ‘‘Consumer Complaint About Debt Collection’’, February
2019, https://www.nclc.org/images/pdf/pr-reports/report-analysis-debt-coll-ftc-data.pdf.
4 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/green-tree-servicing-llc/
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Q.10. You visited a debt collection agency last month while you
were in Chicago. 5 Have you visited any legal services programs
that help people with alleged debts? Any credit counseling agencies? Any trial courts where consumers are being sued on debts?
A.10. Since becoming Director of the Bureau, I have made it a priority to hear from various community and consumer groups, including legal aid organizations that provide direct client services. I
have hosted a series of listening sessions and met with consumer
advocates including legal aid attorneys to learn more about consumer finance issues affecting their communities.
On January 18, 2019, I hosted a community listening session in
San Francisco, CA, where I met with approximately 21 consumer
advocacy, civil rights, community organizations as well as legal
service providers including staff representing the following organizations: the East Bay Community Law Center, National Housing
Law Project, and Western Center on Law and Poverty. Debt collection was one of several issues discussed during the meeting.
On January 22, 2019, I met with nearly 40 consumer advocacy,
civil rights, and community organizations at the Bureau headquarters to discuss a variety of topics, including debt collection.
The National Consumer Law Center (NCLC) and the National Association of Consumer Advocates (NACA), both of which represent
legal aid and private consumer attorneys, participated as did representatives from the Atlanta Legal Aid Society and Texas Rio
Grande Legal Aid.
On February 5, 2019, I hosted a community listening session in
Chicago, IL, where I met with approximately 14 consumer advocacy, civil rights, community organizations as well as legal service
providers including staff representing the following organizations:
Legal Assistance Foundation, Northwest Side Housing Center,
Shriver Center on Poverty Law, and Spanish Coalition for Housing.
The legal aid attorneys and local advocates in attendance discussed
debt collection alongside other issues affecting local consumers.
On March 28, 2019, I met with approximately five consumer advocacy, civil rights, and community organizations. Debt collection
was the primary topic of my meeting with consumer groups in New
York City. Representatives from legal aid organizations, including
Legal Services NYC, Mobilization for Justice, and The Legal Aid
Society relayed client stories and made policy recommendations.
On April 30, 2019, I hosted a community roundtable in Los Angeles with approximately 20 community groups. Debt collections was
one of few topics discussed. Representatives from legal aid organizations, including Bet Tzedek Legal Services, Legal Aid Foundation
of Los Angeles, Legal Aid Society of San Diego, Public Counsel,
NACA, and the University of Berkeley Center for Consumer Law
and Economic Justice. I also visited Bet Tzedek Legal Services during that trip.
On May 8, 2019, I hosted a community roundtable in Philadelphia following a public town hall on debt collection. NCLC, Clarifi,
Community Legal Services of Philadelphia, National Consumer
Bankruptcy Rights, Public Interest Law Center, Senior Law Cen5 AccountsRecovery.Net ‘‘Behind the Scenes of Kathy Kraninger’s First Visit to a Collection
Agency’’, https://www.accountsrecovery.net/2019/02/20/behind-the-scenes-of-kathy-kraningersfirst-visit-to-a-collection-agency/.
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ter, and members of NACA attended to discuss their views on the
Bureau’s proposed debt collection rule.
Most recently, I met with legal aid and private consumers attorneys in Austin on May 22, 2019, including Texas RioGrande Legal
Aid and members of NACA to discuss a few policy issues, including
debt collection.
Bureau staff continue to engage in discussions with these groups
to maintain regular exchanges of information about how issues
such as debt collection affect consumers. In addition, Bureau subject matter experts have met with credit counseling agencies, such
as Money Management International, and legal advocacy organizations, such as NCLC and the National Association of Consumer
Bankruptcy Attorneys (NACBA), to discuss debt collection and debt
settlement issues.
Q.11. Enforcement—In the first 6 months of his tenure, former Interim Director Mick Mulvaney indicated 6 that he had not initiated
any new enforcement actions. How many investigations have been
initiated since November 17, 2017? How many since December 11,
2018?
A.11. The Bureau does not generally comment publicly on confidential enforcement investigations.
Q.12. In March 2018, the CFPB acknowledged that it was investigating consumer abuses related to the massive security breach
announced by Equifax on September 7, 2017, but a year later, no
enforcement action has been announced. 7 Is the enforcement action
still ongoing?
A.12. On February 21, 2019, Equifax published its Form 10-K,
which disclosed that the Bureau, among other Government entities,
was investigating the 2017 data breach. Beyond sharing what is in
the public record, the Bureau will not comment further publicly on
the details or status of this investigation at this time.
Q.13. On March 12, 2019, an OCC spokesman said ‘‘[w]e continue
to be disappointed with Wells Fargo Bank N.A.’s performance
under our consent orders and its inability to execute effective corporate governance and a successful risk-management program. We
expect national banks to treat their customers fairly, operate in a
safe and sound manner, and follow the rules of law.’’ The OCC
partnered with the CFPB on an enforcement action against Wells
Fargo in April 2018, related to its auto and mortgage lending practices. 8
Is the CFPB satisfied that Wells Fargo is satisfying the terms of
its consent order in the April 2018 case?
A.13. I am firmly committed to ensuring that Wells Fargo fully
complies with the consent order, including the requirements of remediation and restitution for harmed consumers. The current de6 Politico, ‘‘Mick Mulvaney Isn’t Blowing Up the CFPB’’, April 30, 2018, https://
www.politico.com/story/2018/04/30/mick-mulvaney-consumer-protection-507460.
7 American Banker ‘‘Equifax Cites ‘Ongoing Investigation’ by CFPB, Other Agencies’’, March
2, 2018, https://www.americanbanker.com/news/equifax-cites-ongoing-investigation-by-cfpbother-agencies.
8 CFPB ‘‘Bureau of Consumer Financial Protection Announces Settlement With Wells Fargo
for Auto-Loan Administration and Mortgage Practices’’, April 20, 2018, https://
www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-announcessettlement-wells-fargo-auto-loan-administration-and-mortgage-practices/.
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tails and specific status of Wells Fargo’s remediation plan is confidential supervisory information under the Bureau’s regulations. I
can tell you that while the Bureau is working with Wells Fargo to
ensure its compliance with the consent order, I am not satisfied
with the Bank’s progress to date and I have made that clear.
Q.14. If not, what tools does the CFPB have to force Wells Fargo
to comply?
A.14. The Bureau expects Wells Fargo to comply with the terms of
the consent order, and has the capability to examine for that compliance as well as take further enforcement action. In dealing with
complex issues involving large institutions such as Wells Fargo, it
is important that the Bureau consult with our regulatory partners
in determining appropriate next steps. More specific information
regarding the Bureau’s deliberations in this matter implicates longstanding Executive Branch confidentiality interests that protect the
Government’s deliberative process and law-enforcement proceedings.
Q.15. Has Wells Fargo fully complied with the terms of its September 2016 consent order with the Bureau related to fake accounts?
A.15. The Bureau continues to work with Wells Fargo to ensure it
fully complies with the Bureau’s September 2016 consent order related to fake accounts.
RESPONSES TO WRITTEN QUESTIONS OF
SENATOR CORTEZ MASTO FROM KATHY KRANINGER

Q.1. Budget—Will you reverse the decisions to eliminate positions,
freeze new hiring, and draft an adequate budget that ensures the
CFPB is fulfilling its statutory mission?
A.1. I have been working with Bureau leadership since my confirmation to understand the immediate staffing needs of the Consumer Financial Protection Bureau (Bureau) and have already approved at least 100 exceptions to the hiring freeze to date, which
has resulted in over 190 internal and external personnel actions
and/or hires across different program areas to ensure the important
work of the Bureau continues with minimal interruptions during
this initial transition period.
As I said in my testimony, I have also spent significant time understanding the Bureau’s operations and looking at ways to improve execution of the Bureau’s mission. With the incredible flexibility Congress provided this agency, I feel a deep sense of responsibility for ensuring we become a model for efficient use of resources. I will continue to examine how we can best utilize all the
tools that Congress has given us—broadening our efforts to focus
on prevention of harm as a primary goal for our actions.
With that in mind, I have approved a number of initiatives designed to help determine optimal staffing for the long term to ensure the Bureau runs as effectively as possible in service of our
mission and that we dedicate resources to those functions that are
of the highest value to consumers. These initiatives include better
aligning resources with top policy priorities and improving how
mission, administrative, and operational functions are performed

71
across the Bureau. I am working with Division Leaders on a Staffing Planning exercise which will take the Bureau out of the hiring
freeze. Senior Leadership is aligning staffing resources and requests to ensure we can accomplish our mission in the most efficient and effective way possible. I expect we will complete the
Staffing Planning before the start of Fiscal Year 2020, October 1,
2019.
Q.2. Staffing at the CFPB—How many lawyers now work in the
enforcement division?
A.2. As of June 28, 2019, 104 attorneys work within the Office of
Enforcement in the Division of Supervision, Enforcement, and Fair
Lending.
Q.3. How many lawyers work in enforcement now compared to
when Richard Cordray left the agency?
A.3. As of June 28, 2019, 104 attorneys work within the Office of
Enforcement. On the date Director Richard Cordray resigned, the
Office of Enforcement had 111 attorneys.
Q.4. Are you hiring new lawyers for the enforcement division or
does your hiring freeze include attorneys who investigate consumer
complaints for fraud and deceptive practices?
A.4. The Office of Enforcement is subject to the agency-wide hiring
freeze. However, the Office has been granted an exception to the
freeze in order to hire new line attorneys.
Q.5. What is the status of the Pathways Program now?
A.5. The hiring freeze includes the Pathways Program. The Bureau
is not currently hiring paid interns, recent graduates, or Presidential Management Fellows under the Pathways Program. The
Director’s Financial Analyst (DFA) program has continued. A new
cohort of DFAs just began.
Q.6. How many Pathways Program participants still work at the
Bureau?
A.6. There are not any Pathways Program participants who still
work at the Bureau.
Q.7. Are you recruiting a new cohort of applicants for the Pathways Program?
A.7. The Bureau is not actively recruiting new applicants for any
of the Pathways Programs. As provided in response to earlier questions, I am working with Division Leaders on a Staffing Planning
to ensure we can accomplish our mission in the most efficient and
effective way possible. In addition, I have asked for a proposal related to the Pathways Program.
Q.8. Political Appointees at the CFPB—How many political appointees have you hired at the Bureau?
A.8. The Bureau has hired four political appointees during my tenure at the Bureau.
Q.9. What are their positions?
A.9. The four positions are:
• Policy Associate Director for External Affairs (replacing a departing incumbent of this position)
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• Deputy Assistant Director for Communications
• Deputy Chief of Staff, and
• Deputy Director.
Q.10. What are their salaries?
A.10. The salaries of the four political appointees are:
• Policy Associate Director for External Affairs: $259,500
• Deputy Assistant Director for Communications: $185,615
• Deputy Chief of Staff: $239,595, and
• Deputy Director: $259,500.
Q.11. Please explain why the Bureau has hired this many political
appointees?
A.11. The Dodd–Frank Act vests significant authority in the Director, including with regard to fixing the number and means of appointment of all Bureau employees, in accordance with the provisions of title 5, United States Code. It is a priority for me to develop a diverse, capable, and motivated team at the Bureau to
carry out our important mission. As such, I will use the authorities
Congress provided to that end.
Q.12. Do you plan to hire more political appointees? If so, in what
positions?
A.12. With the above response in mind, the Bureau does not have
any requests pending with OPM for additional Schedule C appointments.
Q.13. Data Collection on the Student Loan Market—During your
testimony before the House Financial Services, Representative Foster asked you about a proposal by the Consumer Financial Protection Bureau to collect and analyze data on the student loan market.
Do you have further information on the Bureau’s proposal to collect student loan debt?
Did you receive any feedback on the proposal from the Department of Education or the Office of Management and Budget?
Do you plan to continue with this proposal to analyze the student
loan market?
A.13. In accordance with the Paperwork Reduction Act of 1995
(PRA), the Bureau published two notices in the Federal Register soliciting comment on a new proposed information collection—the
‘‘Student Loan Servicing Market Monitoring’’ project. The collection
was submitted to the Office of Management and Budget (OMB) and
the second notice was published in the Federal Register on September 6, 2017. The comment period for this notice closed on October 6, 2017. As of July 1, 2019, the information and collection request is still pending at OMB. At the hearing, I noted the priority
of hiring the statutorily required position of Private Education
Loan Ombudsman, which is underway. Once this position is filled,
we will review the data request, assess how the data may support
ongoing market monitoring, and make a determination after that
whether the information request appropriately supports our work.
This evaluation will contribute to the work I am already doing in
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assessing our market monitoring efforts relative to student loans.
In the meantime, the Bureau continuously monitors this market.
Q.14. Auto Lending—A record 7 million Americans are 3 months
or more behind on their car payments. Economists suggest that rising car loan delinquencies signify major distress for low-income
families.
Are you monitoring the large delinquencies in auto lending?
A.14. Yes. The Bureau’s Markets Office includes a program dedicated to monitoring the auto finance industry. As part of that work,
we review market data and information and we work to identify
the causes of any trends we observe. The absolute number of outstanding auto loans has increased by 7 percent over the past 2
years which, all else being equal, would be expected to lead to some
increase in the absolute number of delinquent loans. Measured as
a percentage of loans, as of the end of the first quarter of 2019,
1.49 percent of auto loans were 60 days or more delinquent. That
was slightly below the delinquency rate at the end of the first quarter of 2018 and slightly above the delinquency rate at the end of
the first quarter of 2017. We intend to continue to monitor this
issue.
Q.15. Do you know how many of those borrowers with delinquent
loans got their loans from a car dealership?
A.15. Estimates as to the share of auto loans that are originated
through car dealerships range from a low of 63 percent to a high
of over 80 percent. The data available to the Bureau through its
market monitoring does not indicate the delinquency rate for these
loans. The Bureau does monitor delinquency rates by credit scores
and by the type of institution holding the loan and the Bureau has
issued a research report analyzing the performance of loans by loan
size and credit score.
Q.16. The CFPB still has a responsibility to enforce fair lending
laws in auto lending.
What are you doing to ensure that borrowers of color are not
being charged more due to discretionary dealer markups?
A.16. On May 21, 2018, the President signed a joint resolution
passed by Congress disapproving the Bureau’s Bulletin titled ‘‘Indirect Auto Lending and Compliance with the Equal Credit Opportunity Act’’ (Bulletin), which had provided guidance about Equal
Credit Opportunity Act (ECOA) and its implementing regulation,
Regulation B. Consistent with the joint resolution, the Bulletin has
no force or effect. The ECOA and Regulation B are unchanged and
remain in force and effect, and the Bureau continues to work to ensure compliance with their requirements.
The Bureau also continues to administer prior fair lending enforcement actions, monitor the market generally, and investigate,
as appropriate, information and complaints that come to the Bureau.
Q.17. Is the CFPB going to limit or prevent auto lenders from installing ‘‘kill switches’’ in cars that prevent the owner from driving
them?
A.17. The Bureau’s Markets Office includes a program dedicated to
monitoring the auto finance industry. As part of that work, staff re-
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view market data and information that suggests trends in the market, and then work to identify possible causes. The Bureau is
aware of the trend by auto lenders to include ‘‘kill switches,’’ better
known as starter interrupt devices, in cars. Bureau staff have been
researching various market sources, including lenders who utilize
the starter interrupt devices, and vendors who provide the devices,
to better understand their use and their effects, including their potential risks to consumers.
Q.18. Military Lending Act—In your testimony before the Senate
Banking Committee, I requested the CFPB’s legal analysis that led
you to determine the CFPB could not use its supervisory authority
to ensure compliance with the Military Lending Act (MLA). Your
staff told me that the legal analysis is considered confidentially deliberative analysis and not available.
Please share whatever information you can regarding your MLA
decision.
A.18. In July 2018, Acting Director Mulvaney determined that the
Bureau lacks statutory authority to supervise for compliance with
the MLA. I agree with his determination. In 2013, when Congress
amended the MLA, it explicitly gave the Bureau enforcement authority, but not supervisory authority. This is why I submitted a
legislative proposal to Congress on January 17, 2019, to explicitly
grant the Bureau authority to supervise for compliance with the
MLA. The requested authority would complement the work the Bureau currently does to enforce the MLA.
Q.19. Please provide a list of which stakeholders you spoke to in
making your determinations.
A.19. Although there were robust discussions on this topic at the
Bureau, this determination is mine, per my authority and responsibility as the Director of the Bureau. In both my confirmation process and since becoming Director, I have discussed this issue extensively with Bureau staff, Department of Defense officials, members
of Congress, and many stakeholder representatives. I take seriously my responsibility to protect servicemembers and, for that reason, officially transmitted a legislative proposal to Congress seeking the authority to conduct examinations for MLA compliance.
Q.20. Please explain how you expect servicemembers to identify
and report violations of the MLA.
A.20. There are several ways in which the Bureau could obtain information about potential noncompliance. First, the Bureau could
learn of potential violations of the MLA through a lender examination. Examiners might encounter evidence of violation of the MLA
even though the examination was not specifically intended to review for MLA compliance. Absent routine lender examinations, the
Bureau could learn of potential violations of the MLA through
means including: (1) Direct complaints to Bureau as noted in the
question; (2) self-reporting by the financial institutions under Bureau jurisdiction; (3) in the course of an investigation; (4) complaints to commanding officers or The Judge Advocate General’s
Corps; (5) whistleblower tips; (6) referrals or information provided
from State or other Federal regulators; or (7) consumer advocates.
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While the 2013 amendment to the MLA did not give the Bureau
explicit supervisory authority, it gave the Bureau explicit enforcement authority, which I am firmly committed to utilizing. The Bureau works to ensure MLA compliance by using its enforcement
tools, which include investigations, civil investigative demands, and
litigation.
It is important to note that the Department of Defense provides
a variety of resources to help servicemembers understand their
legal and financial rights, including legal assistance attorneys provided through the Judge Advocate General, and Personal Financial
Managers. The Bureau routinely speaks to these practitioners and
highlights the rights of servicemembers under the MLA. For example, the Bureau has sent staff to provide instruction on the MLA
to teach at the Army Legal Assistance Continuing Legal Education
course. When speaking with these stakeholders, Bureau staff routinely indicate that if a practitioner or their client suspect the client’s rights have been violated, or if they have a question about a
financial product or service, the client can submit a complaint to
the Bureau.
The Bureau’s Office of Servicemember Affairs has also published
literature to inform servicemembers directly about their rights
under the MLA. This material also explains to servicemembers
that they can submit a complaint to the Bureau if they have an
issue with a financial product or service.
Q.21. Please share the impact you expect will occur due to the
CFPB no longer supervising financial institutions for compliance
with the MLA.
A.21. The Bureau is committed to the financial well-being of America’s servicemembers. This commitment includes ensuring that
lenders subject to our jurisdiction comply with the Military Lending Act, so our servicemembers and their families are provided
with the protections of that law. One way the Bureau promotes
MLA compliance is by using its enforcement tool, which include investigations, civil investigative demands, and litigation. While the
Bureau does not have explicit supervisory authority, I submitted a
legislative proposal to Congress on January 17, 2019, to grant the
Bureau authority to supervise for compliance with the MLA by
amending the Consumer Financial Protection Act. The requested
authority would complement the work the Bureau currently does to
enforce the MLA. Furthermore the Bureau has worked with members of Congress as well as military and veterans advocacy groups
to develop legislative language to amend the MLA to give the Bureau explicit supervisory authority.
Q.22. Enforcement—When Director Cordray left, there were 100 investigations in the pipeline and 25 in litigation. Complaints from
consumers to the Bureau are increasing but enforcement actions
are falling. Under Director Cordray, there were about two to four
enforcement actions every month. Banks, credit cards, credit reporting firms, and online lenders were held accountable for deceptive practices.
How many investigations are the CFPB staff working on now?
A.22. The Bureau does not generally comment publicly on confidential enforcement investigations. I can note that there are 18 cases
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in litigation and that, during my tenure, nine consent agreements
have been announced.
Q.23. During your testimony before the House Financial Services,
Representative Clay asked about staffing plans for fair lending.
How many attorneys or examiners will devote all of their time to
enforcing fair lending laws? Please provide a number.
A.23. The Office of Enforcement is responsible for the enforcement
of fair lending laws. As of June 28, 2019, Enforcement has 104 attorneys, including the 5 attorneys who transferred from the Office
of Fair Lending, all of whom are generalists who can participate in
the investigation of any potential violation of Federal consumer financial law, including those focused on fair lending. The resources
the Office of Enforcement deploys on fair lending matters is dependent on a number of factors, including the facts and circumstances of particular investigations.
The Office of Supervision Examinations is responsible for supervising entities for compliance with fair lending laws. Every CFPB
examiner is trained to conduct fair lending examinations. During
the course of a fair lending examination, the assigned team of examiners reviews the institutions books and records for compliance
with fair lending laws using the Bureau’s fair lending examination
procedures. In addition, the Office of Supervision Examinations operates a National Fair Lending Examination Team, which includes
a representative from each of the four regions, in addition to a senior examination manager, who are fully dedicated to fair lending
examination work. This national team develops fair lending training, creates fair lending job aids and serves as an expert resource
on fair lending matters for examiners across the country as they
engage in fair lending work. The Office of Supervision Policy’s fair
lending product team currently includes five attorneys and one analyst who are devoted to fair lending supervision matters.
Q.24. Credit—Has the CFPB produced, or in the process of producing any new research on Americans’ credit scores in the last
year?
A.24. During the last year, the Bureau has produced four reports
on American’s credit scores or factors that may be used in calculating credit scores. Three of the Bureau’s Quarterly Consumer
Credit Trends reports addressed this topic. The first examined the
prevalence of telecommunications debt and its effect on credit
scores. 1 The second examined the effect of natural disasters on
credit scores, focusing on Hurricane Harvey in 2017. 2 The third explored the relationship between fluctuations in consumers’ credit
scores and the timing of consumers’ applications for credit. 3 The
Bureau also produced a report that looked at the relationship between where Americans reside and the likelihood of remaining
1 https://files.consumerfinance.gov/f/documents/bcfp-consumer-credit-trends-collection-telecommunications-debt-082018.pdf
2 https://www.consumerfinance.gov/data-research/research-reports/quarterly-consumer-credit-trends-natural-disasters-and-credit-reporting/
3 https://www.consumerfinance.gov/data-research/research-reports/quarterly-consumer-credit-trends-timing-applications-consumer-credit/
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credit invisible. 4 This report was the third in a series of reports addressing credit invisibles.
Q.25. Do you think that credit checks for job applicants are ‘‘racially blind?’’
A.25. Subject to certain requirements, the Fair Credit Reporting
Act (FCRA) permits the use of consumer reports for employment
purposes, including reports that contain information about a job
applicant’s use of credit. The FCRA generally requires that consumer reporting agencies may provide a consumer report for employment purposes only if the person who obtains the report certifies that ‘‘information from the consumer report will not be used
in violation of any applicable Federal or State equal employment
opportunity law or regulation.’’ 5 The Bureau notes that the U.S.
Equal Employment Opportunity Commission (EEOC) has provided
guidance to employers on the use of consumer reports in compliance with Federal laws that protect applicants and employees from
discrimination. 6
Q.26. Do you think that allowing private employers to check the
credit history of their job applicants can lead to racial and gender
discrimination?
A.26. As noted in the previous response, subject to certain requirements, the FCRA permits the use of consumer reports for employment purposes, including reports that contain information about a
job applicant’s use of credit. The FCRA generally requires consumer reporting agencies to provide a consumer report for employment purposes only if the person who obtains the report certifies
that ‘‘information from the consumer report will not be used in violation of any applicable Federal or State equal employment opportunity law or regulation.’’ 7 The EEOC has provided guidance to
employers on the use of consumer reports in compliance with Federal laws that protect applicants and employees from discrimination.
Q.27. Are the free credit freezes operating as intended? Have there
been any problems?
A.27. The Bureau has been working expeditiously to implement the
new consumer protections Congress provided in the Economic
Growth, Regulatory Relief, and Consumer Protection Act, which include the new right to free credit freezes. The Bureau issued an interim final rule last year to amend the Summary of Consumer
Rights and the Summer of Consumer Identity Theft Rights to conform to the EGRRCPA, including its provisions on credit freezes.
As part of its efforts, the Bureau is preparing to supervise for compliance with the new requirements under the FCRA, and we are
actively monitoring the implementation of the new protections in
effect so far. At this time, the Bureau is still evaluating the implementation of the right to free credit freezes, and has not yet determined whether there are any problems or concerns with implementation or with the operation of the freezes. For an overview of
4 https://files.consumerfinance.gov/f/documents/help-data-point-the-geography-of-creditinvisiblity.pdf
5 15 U.S.C. §1681b(b)(1)(A)(ii).
6 See https://www.eeoc.gov/ccoc/publications/background-checks-employers.cfm.
7 15 U.S.C. §1681b(b)(1)(A)(ii).
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issues from credit reporting complaints, please see our 2018 annual
report to Congress, 8 which was published on March 29, 2019. This
report details complaint data and trends across products and services for the prior year.
Q.28. Civil Penalty Fund—What is the status of the Civil Penalty
Fund?
A.28. The Civil Penalty Fund continues to operate according to the
guidelines described in the Civil Penalty Fund rule. The most recent allocation period ended on March 31, 2019. The most recent
allocation of funds to classes of eligible consumers with uncompensated harm occurred on May 29, 2019. The next allocation will be
made within 60 days after September 30, 2019, the date that the
next allocation period ends. As of July 1, 2019, the Civil Penalty
Fund has an unallocated available balance of $430,083,461.60.
Q.29. Has every consumer who was harmed during the Fund’s
freeze received redress?
A.29. To date, all classes of eligible consumers with uncompensated
harm as of March 31, 2019, which was the end of the previous allocation period, have received allocations of funds from the Civil Penalty Fund sufficient to fully compensate that uncompensated harm.
The next allocation, which will address uncompensated harm as of
September 30, 2019, will occur by November 29, 2019. Distributions to consumers in all cases where allocations have been made
are in progress.
Q.30. Please provide information on how many consumers have received redress from institutions that engaged in harmful and deceptive practices for the following firms. Please note the median
amount of redress per firm/action per consumer, the amount of redress derived from the CPF and what percentage of the civil penalty damages remains to be distributed for each of these firms:
Hydra and its affiliated firms?
A.30. Consumers harmed by Hydra and its affiliated firms received
an allocation of $69,623,528 from the Civil Penalty Fund to compensate their harm on November 29, 2018. 9 Analysis of the data
to determine the amount of compensation to each consumer is ongoing.
Q.31. Wells Fargo’s fake accounts scandal?
A.31. The Wells Fargo consent order provides $5,000,000 in estimated remediation. Analysis of actual remediation is ongoing. The
consent order requires Wells Fargo to provide redress to affected
consumers. It also includes a civil money penalty of
$100,000,000. 10 This penalty is independent of consumer redress
required by the order. No money from the Civil Penalty Fund has
been allocated to compensate victims of the violations identified in
the order addressing Wells Fargo’s sales practices.
Q.32. Equifax, Transunion, and Experian’s ‘‘educational’’ credit
scores settlement?
8 https://www.consumerfinance.gov/data-research/research-reports/2018-consumer-responseannual-report/
9 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/ssmhydra-group/
10 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/wells-fargobank-2016/
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A.32. The Equifax consent order provides for $3,795,643 in consumer redress to approximately 340,000 consumers. 11 It also includes a civil money penalty of $2,500,000. This penalty is independent of consumer redress required by the order.
The Transunion consent order provides for $13,930,000 in consumer redress to approximately 700,000 consumers. 12 It also includes a civil money penalty of $3,000,000. This penalty is independent of consumer redress required by the order.
The Experian consent order provides for a civil money penalty of
$3,000,000. 13 It did not provide for consumer redress.
Q.33. Woodbridge Gold & Pawn’s deception of annual costs of
loans?
A.33. The consent order provides for $56,763.36 in consumer redress. 14 This redress was administered by the Virginia Attorney
General. The consent order does not include a civil money penalty.
Q.34. RushCard’s service breakdown?
A.34. The consent order provides for $10,000,000 in consumer redress to approximately 100,000 consumers. 15 It also includes a civil
money penalty of $3,000,000. This penalty is independent of consumer redress required by the order.
Q.35. Planet Home Lending’s illegal kickbacks for mortgage referrals?
A.35. The consent order provides for $265,000 in remediation. 16 It
does not include a civil money penalty.
Q.36. Williamson Law Firm’s illegal fee charges?
A.36. A consent order with the Williamson Law Firm defendants
was entered on March 27, 2019. 17 The affected consumers’ received
an allocation of $35,206,275 from the Civil Penalty Fund to compensate their harm on May 29, 2019. Analysis of the data to determine the amount of compensation to each consumer is ongoing.
Q.37. Works and Lentz’s provision of inaccurate credit information?
A.37. The consent order provides for $577,135 in remediation. 18 It
also includes a civil money penalty of $78,800. This penalty is independent of consumer redress required by the order.
Q.38. Debt Collection—Since Richard Cordray left, how many cases
against debt collection firms have been dropped?
A.38. The Bureau does not generally comment publicly on confidential enforcement investigations.
11 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/equifax-inc-andequifax-consumerservices-llc/
12 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/transunioninteractive-inc-transunion-llc-and-transunion
13 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/experian-holdings-inc-experian-information-solutions-inc-and-consumerinfocom-inc-dba-experian-consumerservices/
14 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/woodbridgecoins-and-jewelry-exchange-inc-db-woodbridge-gold-pawn/
15 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/unirush-llc-and
mastercard-international-incorporated/
16 https://www.consumerfinance.gov/policy-compliance/enforcement/action/planet-homelending-llc/
17 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/vincent-howardlawrence-w-williamson-howard-law-pc-williamson-law-firm-llc-and williamson-howard-llp/
18 https://www.consumerfinance.gov/policy-compliance/enforcement/actions/work-lentz-inc/
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Q.39. Will you survey consumers about their experiences with debt
collection? If so, when?
A.39. The Bureau published the results of a survey about consumers’ experiences with debt collection in January 2017. 19 In November 2017, the Bureau sought Office and Management and
Budget (OMB) approval under the Paperwork Reduction Act to conduct a web survey for the purpose of quantitative testing of disclosures in connection with the Bureau’s ongoing debt collection rulemaking. Then-Acting Director Mulvaney decided that, before proceeding with the survey, he wanted to review the proposals under
consideration for the rulemaking so that any data collection could
be tailored to the scope of the rulemaking. The Bureau withdrew
its original submission to OMB to permit this review. On February
4, 2019, the Bureau republished a 30-day notice regarding this disclosure testing. The comment period closed on March 6, 2019, and
the Bureau has begun the consumer testing.
Q.40. Consumer Complaint Database—Will you commit to keeping
the Consumer Complaint database open to public view? Easily
searchable? Without removing historic data?
A.40. I recognize the importance of this issue and have heard from
consumer groups and researchers on the importance of keeping the
database open to the public. I have also heard from financial institutions that have expressed concerns about reputational harm. My
predecessor, Acting Director Mulvaney, issued a Request for Information on this topic through which the Bureau received a number
of comments, and I am actively looking at this issue now.
Q.41. Small Business Lending—Will the Bureau release the rule
for Section 1071 in 2019?
A.41. In connection with its Spring 2019 Rulemaking Agenda, 20
the Bureau announced it intends to recommence work within the
next year to begin to develop rules to implement section 1071 of
the Dodd–Frank Act. The Bureau also has announced that it intends to hold a symposium to hear from a diverse group of experts
with respect to the issues implicated in developing a data collection
regime for small business loans. Before issuing a rule that may
have a significant impact on a substantial number of small entities,
the Bureau is required to convene a panel under the Small Business Regulatory Enforcement Fairness Act and confer with small
entity representatives about the proposals the Bureau is considering putting forward. After completing that process, the Bureau is
required by the Administrative Procedure Act to publish a proposal
in the Federal Register and provide an opportunity for public comment on the proposal. Given those requirements, the Bureau will
not be releasing a final rule under Section 1071 this year.
Q.42. How can the Bureau undertake market monitoring activities
as you describe them without the data collection contemplated by
the requirement itself?
19 https://files.consumerfinance.gov/f/documents/201701-cfpb-Debt-Collection-Survey-Report.pdf
20 Diane
Thompson, ‘‘Spring 2019 Rulemaking Agenda’’ (May 22, 2019), https://
www.consumerfinance.gov/about-us/blog/spring-2019-rulemaking-agenda/.
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A.42. Within the Research, Markets, and Regulations (RMR) division, the Bureau maintains the Office of Small Business Lending
Markets (SBLM). SBLM serves as the subject matter expert regarding small business lending and compiles, analyzes, and distributes information on such matters. It is staffed by industry experts
with extensive small business lending experience at various financial institutions including commercial banks, Community Development Financial Institutions, and the Small Business Administration. The Office provides the Bureau with insights from monitoring
the market, understanding of the operational dimensions associated with such financing, and the needs of small business borrowers. SBLM meets on a regular basis with key stakeholders including industry (banks, credit unions, and nonbank providers),
business organizations and the community advocacy community. It
also provides other parts of the Bureau with ongoing support on supervisory and regulatory matters related to small business lending.
Q.43. Is it possible to isolate discrimination in small business lending without data broken down by gender and ethnicity?
A.43. Since at least 2015, the Bureau has prioritized small business lending in its fair lending examination activity. Those examinations have focused on assessing possible redlining, discrimination
in application, underwriting, and pricing processes, and potential
weaknesses in fair lending related compliance management systems. Redlining assessments rely on information about the race
and ethnicity that predominates in the census tract in which a
business’s lending activity is located. Lending discrimination assessments of application, underwriting, and pricing processes rely
on race, gender, and ethnicity data pertaining to specific applications or loan files. The Bureau has utilized standard proxy methodologies to develop probabilities for such loan-level data.
Q.44. Payday Lending—Earlier this year, the Bureau proposed rescinding the 2017 rule to protect consumers from debt traps. The
CFPB argued that if the 2017 rule were to take effect there would
be a reduction in short-term loans under 45 days.
What are the issues with giving borrowers more time to repay?
Please cite any data or empirical evidence that supports your answer.
A.44. Neither the 2017 Payday Rule nor the current proposals
mandate length of loan terms. The 2017 Payday Rule identifies the
impact of the Mandatory Underwriting Requirements of Subpart B
on the volume of short-term (loans with terms of fewer than 45
days) and longer-term balloon-payment loans. 21 The Payday Reconsideration Proposal identifies the likely impact of the proposed rescission of these requirements. 22
Q.45. What new information did the CFPB rely on before the 2019
rescission? Please provide a full list and copies of this information
if possible.
A.45. The Bureau has not rescinded the Mandatory Underwriting
Requirements in the Payday Rule, but rather has only proposed
such a rescission. The information the Bureau relied on before its
21 See
22 See

82 FR 54824–54835.
84 FR 4287–4288.
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current proposal is set forth in the Federal Register Notice for the
2017 Payday Rule. The information relied on by the Bureau for its
current proposal (including any information in addition to that relied on in the 2017 Payday Rule) is set out in the Federal Register
Notice for the Payday Reconsideration Proposal.
Specifically with regard to new information, as discussed in part
V.B. of the Payday Reconsideration Proposal, the Bureau, in tentatively determining to reconsider the Bureau’s mandatory underwriting requirements, focused its analysis primarily on the weight
to be accorded to the key evidence, including research, on which
the Bureau relied for the 2017 Final Rule. Nevertheless, in developing the Payday Reconsideration Proposal, the Bureau also considered other potentially relevant evidence, including research
which became available between the time the Bureau issued the
2017 Final Rule in October 2017 and the time the Bureau published its Payday Reconsideration Proposal in February 2019. Although there were relatively few new studies made available during this limited interval, the Payday Reconsideration Proposal describes and analyzes several of them. See Bureau of Consumer Financial Protection, Payday, Vehicle, Title, and Certain High-Cost
Installment Loans, 84 FR 4252, 4292–94 (Feb. 14, 2017). The Bureau also sought public comment on the Payment Reconsideration
Proposal, including the submission of any potentially relevant research.
Q.46. Did the CFPB conduct any new research on payday lending
after the release of the 2017 rule?
A.46. The Bureau did not conduct any new research focused on
payday lending after the release of the 2017 Payday Rule. The information relied on by the Bureau is set out in the Federal Register
Notice for the Payday Reconsideration Proposal. The Payday Reconsideration Proposal, 84 FR 4252, identifies the information the
Bureau relied on in proposing to rescind the Mandatory Underwriting Provisions.
Q.47. Did the CFPB rely on research done by outside observers? If
so, please provide a list of this information.
A.47. The Bureau relied on research by outside observers both in
issuing the 2017 Payday Rule with its mandatory underwriting
provisions and in recently proposing to rescind those provisions.
The information relied on by the Bureau is set out in the Federal
Register Notice for the Payday Reconsideration Proposal. The Payday Reconsideration Proposal, 84 FR 4252, identifies the information the Bureau relied on in proposing to rescind the Mandatory
Underwriting Provisions.
Q.48. If the lender has direct access to the borrower’s bank account, should the lender make sure the borrower has the ability to
repay the loan?
A.48. Regardless of the 2017 Payday Rule, lenders are free to make
sure the borrower has the ability to repay the loan. In the 2017
Payday Rule, the Bureau mandated, with certain exceptions, that
lenders follow specific and detailed standards in assessing consumers’ ability to pay. The Bureau has preliminarily concluded
that the weaknesses in the legal rationales and the evidentiary
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record on which the Bureau relied for these Mandatory Underwriting Provisions in the 2017 Payday Rule support reconsidering
these provisions. The Bureau requested comment on this preliminary conclusion and on alternatives to the rescission of the Mandatory Underwriting Provisions. The comment period ended on May
15, 2019, and the Bureau is in the process of analyzing the roughly
190,000 comments it has received.
RESPONSES TO WRITTEN QUESTIONS OF SENATOR SINEMA
FROM KATHY KRANINGER

Q.1. Without including Military Lending Act (MLA) compliance as
part of the CFPB’s routine lender examinations, it is difficult to
imagine how the CFPB would learn of illegal predatory lending—
short of military families themselves recognizing on an individual
basis that a lending product or practice is illegal and reporting the
lender directly to the CFPB. Please provide an exhaustive list of official means, absent routine lender examinations, by which the
CFPB would learn of potential violations of the MLA.
A.1. Regardless of whether the Consumer Financial Protection Bureau (Bureau) conducts examinations specifically intended to review for compliance with the Military Lending Act (MLA), covered
creditors are required to comply with the MLA and its implementing regulation. I have indicated that all parties would benefit
from greater legal clarity from Congress regarding the Bureau’s authority to conduct examinations specifically intended to review for
MLA compliance. In the meantime, there are several ways in which
the Bureau could obtain information about potential noncompliance. First, the Bureau could learn of potential violations of the
MLA through a lender examination. Examiners might encounter
evidence of violation of the MLA even though the examination was
not specifically intended to review for MLA compliance. Absent routine lender examinations, the Bureau could learn of potential violations of the MLA through means including: (1) Direct complaints
to Bureau as noted in the question; (2) self-reporting by financial
institutions under Bureau jurisdiction; (3) in the course of an investigation; (4) complaints to commanding officers or The Judge Advocate General’s Corps; (5) whistleblower tips; (6) referrals or information provided from State or other Federal regulators; or (7) consumer advocates.
As you know, when Congress created the Bureau in 2010, it did
not give it the authority to supervise for compliance with the MLA.
In 2013, when Congress amended the MLA, it explicitly gave the
Bureau enforcement authority, but not supervisory authority. The
Bureau remains committed to the financial well-being of America’s
servicemembers, and that commitment includes ensuring that
those lenders subject to our jurisdiction comply with the MLA. This
is why I submitted a legislative proposal to Congress on January
17, 2019, to explicitly grant the Bureau authority to supervise for
compliance with the MLA by amending the Consumer Financial
Protection Act. The requested authority would complement the
work the Bureau currently does to enforce the MLA. Furthermore
the Bureau has worked with members of Congress as well as military and veterans advocacy groups to develop legislative language
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to amend the MLA to give the Bureau explicit supervisory authority.
Q.2. Prior to making this decision, did the CFPB conduct a costbenefit analysis to determine whether or not this decision to remove MLA compliance from routine lender examinations is the
most efficient and effective regulatory approach? If so, what did the
CFPB conclude? If not, why not?
A.2. In July 2018, Acting Director Mulvaney determined that the
Bureau lacks statutory authority to supervise for compliance with
the MLA. I agree with his determination. In 2013, when Congress
amended the MLA, it explicitly gave the Bureau enforcement authority, but not supervisory authority. This is why I submitted a
legislative proposal to Congress on January 17, 2019, to explicitly
grant the Bureau authority to supervise for compliance with the
MLA. The requested authority would complement the work the Bureau currently does to enforce the MLA.
Q.3. Did the CFPB consult with the Department of Defense, the
agency primarily tasked with MLA implementation, prior to making this decision?
A.3. This predates my arrival at the Bureau. I understand that on
November, 21, 2018, the Bureau communicated to the Department
of Defense that the Bureau believes it does not have clear legal authority to supervise for compliance with the Military Lending Act
(MLA). In addition to Bureau staff, I have discussed this issue with
Department of Defense officials, members of Congress, and many
stakeholder representatives since becoming Director. I take seriously my responsibility to protect servicemembers and, for that reason, officially transmitted a legislative proposal to Congress seeking the authority to conduct examinations for MLA compliance.
Q.4. Regarding the proposed Small Dollar Rule, please provide any
all research on small-dollar lending published between October 5,
2017, and February 6, 2019, that CFPB used to justify changes to
the 2017 Rule.
A.4. The information relied on by the Bureau is set out in the Federal Register Notice for the Payday Reconsideration Proposal.
As discussed in part V.B. of the Payday Reconsideration Proposal, the Bureau, in tentatively determining to reconsider the Bureau’s mandatory underwriting requirements, focused its analysis
primarily on the weight to be accorded to the key evidence, including research, on which the Bureau relied for the 2017 Final Rule.
Nevertheless, in developing the Payday Reconsideration Proposal,
the Bureau also considered other potentially relevant evidence, including research which became available between the time the Bureau issued the 2017 Final Rule in October 2017 and the time the
Bureau published its Payday Reconsideration Proposal in February
2019. Although there were relatively few new studies made available during this limited interval, the Payday Reconsideration Proposal describes and analyzes several of them. See Bureau of Consumer Financial Protection, Payday, Vehicle, Title, and Certain
High-Cost Installment Loans, 84 FR 4252, 4292–94 (Feb. 14, 2017).
The Bureau also sought public comment on the Payment Reconsid-
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eration Proposal, including the submission of any potentially relevant research.
Q.5. In its proposed changes, the CFPB revised its definition of
‘‘unfair’’ and ‘‘abusive’’ for the Ability-to-Repay provisions while
keeping the current definition of ‘‘unfair’’ and ‘‘abusive’’ for the payment provisions. What analysis justifies multiple definitions of
these terms within the context of a single Rule?
A.5. In the 2017 Payday Rule, Section 1041.4 identified as ‘‘an unfair and abusive practice for a lender to make covered short-term
loans or covered longer-term balloon-payment loans without reasonably determining that the consumers will have the ability to
repay the loans according to their terms.’’ Also in the 2017 Payday
Rule, Section 1041.7 identified as ‘‘an unfair and abusive practice
for a lender to make attempts to withdraw payment from consumers’ accounts in connection with a covered loan after the lender’s second consecutive attempts to withdraw payments from the
accounts from which the prior attempts were made have failed due
to a lack of sufficient funds, unless the lender obtains the consumers’ new and specific authorization to make further withdrawals from the accounts.’’
The 2017 Payday Rule sets out factual and legal analyses identifying as unfair and abusive the practice described in Section
1041.4. 1 The 2017 Payday Rule set out separate factual and legal
analyses identifying as unfair and abusive a separate practice related to payments under Section 1041.7. 2 These analyses supporting Section 1041.7 are independent from the grounds that support the identification of an unfair and abusive practice under Section 1041.4.
The Payday Reconsideration Proposal revisits only the identification of an unfair and abusive practice under Section 1041.4, on factual and legal grounds specific to that practice (i.e., originating and
underwriting of short-term and longer-term balloon-payment
loans). The Proposal does not revisit the distinct factual or legal
grounds supporting the identification of unfairness and abusiveness
in Section 1041.7.
Q.6. Additionally, has the CFPB analyzed which types of shortterm, small-dollar lending products benefit and do not benefit from
this bifurcated structure? In both instances, please provide the
analysis in question.
A.6. The analyses of the predicted impacts of the 2017 Payday
Rule, including the respective impacts of the mandatory underwriting provisions (Subpart B) and the payment provisions (Subpart C), are set out in that Rule’s Section 1022 analysis, found at
82 FR 54814–54853. The analysis pertaining to the predicted impact of the proposed rescission of only the mandatory underwriting
provisions of the 2017 Payday Rule is set out in the Payday Reconsideration Proposal’s Section 1022 Analysis, at 84 FR 4281–4295.

1 82
2 82

FR 53533–54624.
FR 54720–54744.
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Message from
the Director
I am pleased to presentthe Consumer Financial Protection
Bureau'sSemi-Annual report to Congress for April!, 2018
to September30, 2018. This is the first Semi-Annual report
published by the Bureau under my term as CFPB Director,
which started in mid-December.
This report describes issues facingconsumers, actions undertaken by the CFPB to protect them,
and what the Bureau is.doing internally to help it do itsjob better. While this reporting period
took place before Istarted as Director, theactivitiesdescribed provide abackdropanda
launching pad for a fresh start at this agency.
Protecting consumen; \l'dSa primary objective ofthe Dodd-Frank Act. Supervising financial
entities to ensure they comply 111th the law in this area, and enforcing the law when they don't,
are ways to meet that objective. WhileIam Director, theCFPB will vigorously and evenhandedly enforce the law.
As I begin my stewardshipofthe CFPB, 11111l also be moving forward with the agency as a team
to make sure the American people ha1•eaccess to the financial productsand services that best
suit their individualneeds, the financial institutions that sen•ethemare competingon a level
playingfield, and the marketplace isinnovatinginwaysthat enhance consumer choice.
In more than 20yearsof public service, I have made ita pointtoviewissues from as many
facets as possible-especially by considering the perspective from outside the Beltway.To
expand perspective, it is imperative to meet the Bureau's stakeholders, to experience the
workforce's challenges in the field, and to truly listen. For that reason I have been engaged in a
listening tour - meeting111th consumer advocates, faith leaders,banks, credit unions, non·
depository financial companies, Members of Congress, fellow regulators, state and loca I
officials, and innovators. Iamalso revie\\ing theoperationsoftheCFPB, and am in the process
ofvisitingstaffand seeingoperations up close in regional offices inSan Francisco, Chicago and
New York, talking111th Bureauexaminersacrossthecountl)', and meetingwith and learning
from those who workim the Washington D.C. headquarters.
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Themonthsahead to be covered in the nextreport11illbe busy,aswe take actions to protect all
consumers, careful~· examine the effects of our rules and regulations, promote financial
education, monitorand encourage innovation in financial technologies, and remain watchful for
financial scams targetingseniorsand other consumers. Ilook forward to tackling these issues
alongside the team attheCFPB in the days and yearsahead.

Sincerely,

Kathleen L. Kraninger
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1. Significant problems faced
by consumers in shopping
for or obtaining consumer
financial products or services
1.1 Credit Invisibility
Consumerscan face difficulties accessingcertainforms ofcredit ifthey lack acredit record that
is treated as "scorable'by 11idely used creditscoringmodels.Theseconsumersincludethose
who are "creditinvisible,• meaning that they do not have a credit recordmaintained by one of
the three nati0011ide consumer reportingagencies (NCRAs). They also includethose that have a
credit record that contains either too little information ('insufficient unscorable") or
information that is deemed too old to be reliable("staleunscorable"), though the exact
definition ofwhat makes a record insufficient orstale unscorable varies from one credit scoring
modelto another.
The Bureau published two previous Data Pointsaboutconsumerswith limited credit histories.
The ftrst, Credit lnvisibles,estimated the number and demographic characteri5ticsofconsunm
who were credit invisible or had an unscorable credit record. The second, Beooming Credit
Visible,explored the ways in which consumers first establish acreditrecordand thus transition
out of credit invisibility.
During the reoortingperiod the Bureau released The Geoqrophuo(Creditlnvisibjlitu
(September 2018lwhich examined the relationship between geography and credit invisibility.
The importance ofgeography in accessing credit has been a long-standing concern for
policymakers, goingat least as far back as early efforts to combat redlining.lnrecent years,

additional interest has been paid to the problems faced by people in "creditdeserts," 111lich
generally are defined as areas with little access to traditional sources of credit. Because credit
deserts have limited optionsforaccessingcredit, residing in those areas may inhibit the ability
ofconsumers to establish an NCRA credit record.!fso, the incidenceofcredit invisibilityshould
be higher in credit deserts than in areas with better access to traditionalcredit. Key findings
include:
• Focusingon the incidence ofcredit invisibilityamongadults25 and older may better
identify tracts where access to traditional sources ofcreditis more limited. Theresearch
6
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found that over 90 percent ofconsumers transition out of credit invisibility bytheir midto-late 20s.Tbi sobservation may indicate that focusingon the population of consumers
age 25 and older is most useful in identifyinggeographic areas where traditional sources
ofcredit are scarce, sometimes referred to as"credit deserts."
• Credit invisibility amongadults25 and older is concentrated in rural and highly urban
geographies.The research found that, whilecredit invisibility ismorecommon inrural
areas as apercentage ofthe population,overtwo-thirdsofadults25 and older who are
credit invisible residein metropolitan areas becauseofthe higher population within
those areas.The Bureau also obsen•ed elevated likelihood ofcredit invisibility in rural
areas regardless ofthe tract's income level, in contrast to astrong relationshipbetween
neighborhood incomeand the likelihood ofcredit invisibility in highly urban areas.
• Consumers in rural and low-to-moderateincomeareasusecreditcardsasentl)•products
less often than consumers residing in other geographies. Among consumers who
successfully transition out of credit invisibility, the overall rate of usinga credit card as
an entry product is much lower for those living in rural areas. Additionally, among this
same population, our research found that the rate ofusing a credit card as an entry
product isalso lowerforconsumerslivingin lower-income neighborhoods. This result is
more pronounced in highly urban areas.
• Lack of internet access appears to have a stronger relationship to credit invisibility than
does the presence ofabank branch. Whileyounger adults residing near bank branches in
highly urban ar·e.1s used credit cards as entry products more often than those residing
further away, overall we found little relationshipbetween distance to the nearest branch
and the incide11ceofcredit invisibility.lncontrast, our research did find that many credit
products are originated through online means, causingcredit invisibility to be more
prevalent in areas with less internet access.

1.2 Mortgage Shopping
Mortgage interest rates and loan terms can vary considerab~· across lenders. Despite this fact,
many homebuyers do not comparison shop for their mortgages.! nrecent studies, more than 30
percent ofborrowers reported not comparison shopping for their mortgage, and more than 75
percentofborrowersreported applying fora mortgage111th onlyone lender. Previous Bureau
research suggests that even in the most competitivesegment of the mortgage market, consumers
who shop can save over $700 peryearona$2oo,ooo mortgage and many thousandsofdollars
overthelifeofthe loa•l.
There are a few possiblereasons why consumers do not comparison shop. Rates change
regularly ,and it takes more than an online search to get reliable, up-to-date information. Also,
getting an accurate rate quote generally requires sharingpersonalfinancial information, so
homebuyers may be wary of sharing such information11ith several lenders.Another reason
people don't shop arotmd fortheir mortgage is because most believe it doesn't make a
difference. Accordingto the NationalSurvey of Mortgage Originations(NSMO), ajoint project
by the Bureau and Federal Housing Finance Agency (FHFA), most consumers think that "prices
are roughly the same" across lenders.

7

SEMI-ANNUAl REPORT OFTHE BUREAU, FAll 1G18

93

• To examinewhetberencouragingmortgageshopping benefits consumers, the Bureau
published aseries ofresearch briefs (May 20181 on homebuying and mortgage shopping
based on a study ofprospect~·e homebuyers in 2016. The study followed consumers11ho
were in the market to purchase theirhome over aperiod of months and asked questions
about their consideration ofa mortgage. The questionnaires centered on basic
understanding of mortgage loans, both in terms ofactual knowledge and confidence in

navigatingthe process.Thestudy found,amongothertbings,that relativeto acontrol
group, consumers who were encouraged to shopdid in fact contact more lenders and
receive more loan estimates. They also became more knowledgeable regarding the
mortgage mark-et and feltgreaterself-confidence in their ability to deal11ith mortgagerelated issues. It also provided suggestive evidence that encouragingshopping may
reduce the cost ofconsumers' mortgages.

8
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2. Justification of the budget
request of the previous year
The Bureau'sStrategic Plan, Budget, and Performance Plan and Report, which is available
online at www.consumerfinance.gov/aOOut·us/budget-strategy/budget-and-performance{,
includes estimates ofthe resources needed for the Bureau to carry out its mission. The
document also describes the Bureau's performancegoals and accomplishments, supporting the
Bureau's long·termStr.ategic Plan.

Fiscal year 2018 spending through the end of the fourth
quarter of FY 2018
BUREAU FUND
As of September 30, 2018, the end of the fourth quarter of FY 2018, the Bureau had spen~
approximately $553-0 million in FY 2018 funds to carry outthe authorities ofthe Bureau un~
Federal financial consumer law. Approximately $320.5 million was spent on employee
compensation and benefitsfor the 1,510 Bureauemployees who were on-board by the end ofthe
quarter.

Table 1: FY2018 SPENDING BY EXPENSE CATEGORY

Expense Category
Personnel Compensation

Fiscal Year 2018
232,228,000

Benefa Compensation

88,221,000

Travel

15,675,000

Transportation ofThing-;

122,000

Rents, Communi:ations,
Utilities & Misc.

15.698,000

Printilg and Reproduction

4.431,000

•Th is omount ineludes ""''· obligotionsand uPl•~rd adjustmentstopl't\'ioosyeorobligations An obligatim ~a
tron;a<tioo or agre<ment that.,...,,., alcgalliabilityand obligates the &"''ernmmt to pay lor gocxlsandservi<>:s
orderedorrectived.
9
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Expense Category

Fiscal Year 2018

Other Contractual Services

169, 172,000

Supplies & Materials

5, 195,000

Equipment

22,090,000
149,000

Land and Structures

Total (as ofSepteml>er30,

$552,981,000

2018)

FY 2018 Funds Transfers Received from the Federal Reserve
The Bureauis funded principally by transfers from the Federal ReserveSystem, up to the limits
set forth in the Dodd-Frank Act Funding from the Federal Resel"''eSystem for FY 2018 is
capped at $663 million. As ofSeptember30, 2018, the Bureau had received the following
transfers for FY 2018. Theamountsanddatesofthetransfersaresholllt below.'
Table 2: Fund Transfers
FundsTransferred

Date

S217.1M

October 18, 2017

so

January 18, 2018

S98.5M

April2, 2018

S65.7M

July 2, 2018

S381.3M

Total

Additional information about the Bureau's finances, includinginformation about the Bureau's
Civil Penalty Fund and Bureau-Administered Redress progratns, isavailablein the annual
financial reports and theCFO quarterly updates published online at
11'11'\v.consumerfinance.gov/about-usfbudget-strategy/financial-reports/.

Copies ofthe Bureau'squarterlyfunds transfer requests areavailableonline at
'""'''.consumerfinance.govlabout-sfbudget-strategylfunds-transfer-reoums/.

• Cu rrenl ymr spendingin excess offuncl< retcivedis fundOO fr1111lhe priorym unobligated bal3o<o.
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3. List of the significant rules
and orders adopted by the
Bureau, as well as other
significant initiatives
conducted by the Bureau,
during the preceding year
and the plan of the Bureau
for rules, orders, or other
initiatives to be undertaken
during the upcoming period3
3.1 Significant rules4
• Final Rule: Payday, VehicleTitle, andCertain High-Cost Installment LoansS

3Separatefr(lllthe Bureau';sobligation to includein this report &a listofthesig,n if~<:antrulesandordersadoptedby
the 6ureau .. .during theprettdingyear; t2 U.S.C. 5496(bX3), the Bureau isre(Jl~ed to·ronductanasse1S11enld
each signifK'ant ruleor order adoptal by the Bureau under Federal ronrumer finnnciallall'·not later than 5 Y"'"
after the e£k1ctil·edatco£ihosubj<ct rule or order,' 12 U.S.C.55t2(d).The Bureauwillissuest!'lrntenotic<sas
• ppropr~te identi~·in; rulesand orders that qu ali~· assignifl<'3nt £or 3S.'>JSSUtentpurpose;.
<This list includessignif1<'3nl final rules.
S \\'\\' W kderalrn:i.::tcy.gcw/document~hol7hlll7/.,01?:'2!8oS/rxwdm··••ehiclt!it}r;.1nd:qrtnin·h!gh=eo:st·

instnllment-loofl';. TheBureau annountm in January201Sthat it intendstoopen a rulemakingtoreconsiderits2017
r u!c. \\'~\\'$M(nmrrtin:ulC¢.gC!>'I3hC!It·u(lneo,~~M!!D /dnh·S:tt('!Dent-paydw-ru}eU.

II
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3.2 Less significant rules 6
• Final Rule: Mortgage Sen•icing Rules under the Tmth in Lending Act (RegulationZ)7
• Final Rule: Rules Concerning Prepaid Accounts Under the Electronic FundTransferAct
(Regulation E) and the Truth in !.endingAct (Regulation Z)3
• Interim Final Rule: Mortgage Servicing Rules under the Real Estate Settlement
Procedures Act (Regulation X)9
• Final Rule: Equal Credit Opportunity Act (Regulation B) Ethnicity and Race Information
Collection••
Final Rule: Amendment to theAnnual PrivacyNotice Requirement UndertheGrammLeach-Bliley Act(Regulation P)"
• Final Rule: Federal Mortgage Disclosure Requirements Underthe Truth in Lending Act
(Regulation Z)"

•Tb is l~t includeste;s sigru li<ont rules, ond it isnot can pr<hm;;ivc.This list may exclude <trt.1in nonil\3jor rules,
proposed rules, procedural rule~ interprctil-e rule..~ and other misccl~neous routinerulcssuchasannu~ thremold
ndjustnlents. More informalklna.brul the BureauSrult'makiogadivities is available in the Unified .o\geoda,at
w'' w.m:inb.gw andoo I he Bureau"spubHcwebsite,at '"''' ~~·.oon;.umerfina!'!C£: p •/po!ic\''!fl!nlbnctlruJemaking.
7 w"·w.fgdfr!llrrsi.(t~.t~ldrolmmt!t/20I8Io3b2120t8=94S23bnnrtmge-srr"iring·nllg$·undrHhe·tmth-in·

lendinMct·rggu13tkm1.
Sw,n,·.f!deralrtgi!ltcr.p/documentllii20J8/0211312ot8~130Sirulf'S-(()n«-rning-orcooid-a.wnts·under-t~

e!ectrmje=ftmd-trnrn:fn-pct·raubtinn=e11nd-tf:!l:.truth.

9 w \\'\\·,fcdemlrn;ister.t()Y/don1mentshotzh oh 612otZ.219t2hnortgage-.servicing-rules·und~·the·real:::t;'!3tef:ell lemsnt·rroo:sfum·;g1·raubPm·x.
., ,~·ww.kderalfl"gisteor.gcwfdMJment$.{2017/tolo2hOt7-'20417leaua)1:ttdit·mmcrtuni"··:act-rt¥ulation-b-<1hnicit\·

nnd·m·jniO!motinn""'III'C!ion.
11 www.idmlmiStt.gQ.·/documrnt~l2ot8foSbzhotS.t7mli!mrndmf!!l·tn-the=anru~l·ori\3!t\'·Miice

regu irrment-undt'f.thNr~mm-leash-blile\·jlct·l'l.;gul3tim·p.
ll

\\'"''"·feder3lregister.g"'·/:documents/2ot8/o;fo2hotS.Oou3lfedf'ralillcrtgme=disclosntr«mirrrnents-undtr·

tht·tnrth·jn·)rnding-;u;t·[U!ul:!tim·7~
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3.3

Significant initiatives

• Notice of Proposed Policy Guidance: Policy to EncourageTrial Disclosure Programsu
• Symposium on Building a Bridge to Credit Visibility••

• Call for EvideneeiS
o Request for Information Regarding the Bureau'sConsumerComplaint and
Consumer Inquil)' Handling Processes••
o Request for Information Regarding Bureau Financial Education Programs•?
o Request for Information Regarding Bureau Guidance and ImplementationSupport•8
o Request for Information Regarding the Bureau'sInherited Regulations and Inherited
RulemakingAuthorities••
o Request for Information Regarding the Bureau'sAdopted Regulations andNew
RulemakingAuthorities20
o Request for Information Regarding Bureau Rulemaking Processes"
o Request for Information Regarding Bureau Public ReportingPracticesofConsumer
Complaint Information"

13 \\'Ww.fMralregi~ter.gcwldocumrntshoJ8/oohoi20tS.t938;1oolim··tOj'!lcourage=trial-disdosure·nrogrnm-..
~ kttps:fb1·\\"'·COO~mmertinanct.g21' 1aboot-us/ert'fltSiarrhi\'t'·mut.e;yenls/building=bridge=sredit..,,i!libilib•

1

~httos:f!w\\w,c;msumrrfinancs.gq.•/ooli~·-cqnnlianrelnotjre-oooqtunitieKmlmWJIIarchint{losffl/rall·for·

~

16www.frdm!mister.R'ldooumt'nt§l2ot8/p4h?f2ot8=oz941/rrour3·for·inf«mation·rtgardim:·lb£:byreu.&
t!)D$Umtt1:M'pl:\int.gnd-oonstmrr·jnguin··h:~ndlint.

'l1www.fedenJregister.gw/documentsl2oi8/o4fogQoiS=9'2221rewest.fOr·informrrtion·reganJintburrou·

financial=tdu<"3tioo-prqram.;.
ISwww.fedfJalres:i.~tC'f.g(p,·fdocument.;hOJ8fo.1/02120tS-966zJimiueg.for·inf(J'mation·r!?2arding-bureau·

gt1 idanet·3nd·impkmtntation -runoort
~"'""'.f00rulmi<ll'f.!!!!'ld!!t'!!m~nL<h018103126120IS-o&o2?Jugu!<t·for·inmrnl!pon·rtwding1he-bur~a!l~

in h.~rilrd-ruulatjon $·:!nd ·inheritrd-rulemaking.
~ ,~·ww.Ndrnlreei.ger.gcw/.slocumgOisf20I8/0312IhOJ8=0S6J:2 /r..-,u('St·for·inPrm3tiM·MardinNh£:btlrwtt~

adopled·reeulations-and-new·rulemaking·a.ulboritie-s.
21ww\\".feden.Jmiggr.go• /dgrumrnl~l2oJ8/o3foo/:2m8=0J824lm:Jugst·for·infi:lrm:!ljon-r!!1!arding4mrequ·

rukm:tklng·nr~.
~\\'\\'\\'.fedm}regjgcr.g"'·f,dornmmt~ f2m!Vo3/o6hm8"9JSJ:Iiregltl}')·for=jnfc:rmation·rnarding.fmmu-oobtic:
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o Request for Information Regarding Bureau External Engagements:rJ
o Request for h1formation Regarding the Bureau'sSupervision Program"'
o Request for Information Regarding Bureau Enforcement Prooesses»
o Request for Information Regarding Bureau Rules of Practice forAdjudication
Proceedings'"
o Request for Information Regarding Bureau CivilInvestigative Demands and
Associated Processes~
• Other Requests for Information:
o Request for InformationRegarding Consumers' Experience WithFree Access to
CreditScores>S
o Request for Information Regarding Bureau Data Collections'9
• Guidance Documents:The Bureau issued the following bulletins and otherguidanne
documents 01•er the past year:3°
o Summer20I8Supel'\•isory Highlights3'

reeorting·prnctkgs-of-s:msumer:(Q!!nbint.
~www.fOOttalrrgig('f.gg.:/,documentsf2018fo2/26120t893788/mmest.for-inkJrm3tim-ra:arding-buttJU=
ntgrn:~l1'f!2ntmtnt~.
'11 \\'ww.federalregbter.p· hiocumrntsf2m8{0212ol2ot8:03358/rroueg-for-infcrm:ujon-rega rding-thffireau&
$U Mr:i~ion-nro;rnm.

'2S\\' ww.fcdeplregl~>t{'f.g(Jo· /:dorumentsf2ol8 /o211212o•S-on•ofrgwrst-rCI'-information-rg::nding-bureau·

enfortemtr~t-orOC'tS.~s.
26 ,~·ww.fcdera}m:iger.go.•fdocument~/2oJ8lo2/oshot8:92208frroue-.t·for-infqmati<m·m!arding-buryu-rulst

q(-pract jre.(or-~djudication -proceedingl'.
1!J \\' \\'w.fi:df!3lrrgi~te:uep,·/dO£Ument~ho•8 /oJh6hn•8-o!43Sirrouest·for·infc!mation·matding·htlmu.s;il.ril·
in,•estignti\'e-dem:rnd~-and-as.~oci3ted-nroctffies.

.,g: \\'WwJedtt:Jiregi..;ter.g('Nf.clon!ments/2ol7h ll!3/201,.2d55Sirggueg·(or·infcrm:~tion·rcga rding=s;r.n~•mrn:

ex Derienct<l"ith·free:arcei'·to-credit·=es.
29 https:{/,I I\W,kdt!rillmi:ster.go.·/documentt/2018/oof28[2ot8-2t t62frmut~-for-in(ormation-rt:garding-burrou
dat:~-mllettions

:J)Th e Bu reauposts m:rny documents relatingtocc:mpli3nce and guidance on itsw£U;iteat
\\' \1' \\'

ronwmerfin3n('t'.ga.•huisbnct_

31https:Us3.amarOna\\'S.«m/filts.cm~umerfinantt.g(!l.•/fld«umfnls/bcfp

~-
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o BCFP Bulletin 2018-01: Changes toTypes ofSupervisory Communications3'
o Statementon Supervisol)' Practices regarding Financial! nstitutionsand Consumers
Affected by a Major Disaster or Emergency33
o Interagency StatementClarifying the Role ofSupervisocyGuidanceM
o BCFP SupervisionandE.xamination Processss
o E.xam ScopeSummaryTemplate36
o Real Estate Settlement Procedures Act (RESPA) Examination Procedures31
o Truth in Ltnding Act (I'IIA) E-xamination Procedures38

3.4 Plan for upcoming initiatives
• Proposed upcoming initiatives, as reflected in the Bureau's Fal12018 Unified Agenda:
o Policy Statement: Public ReleaseofHomeMortgage DisclosureAct DataS9
o Pre-Rule Activity: Threshold Adjustment to Escrow Provision for Higher Priced
Mortgage I.Jlans

3'https~fs3.amazona•s.oomflilcs.oonsumorfinan"'.g"'/f/d0Cllmcnts/bcfp_bull!tin·20l8-ot_chonges~o,_l;pe~:j,;;ro:..Qiiii·n;i1.l")C5jJQn·~:lidt''"''""''''''""'"'''"'''"''"'""'"''''"'"''""'"'''''""'"'''''''"'''''''""'"''''"'"''''''

33https~fs3.amazonaws.oom/filcsoonsumorfinan"'.gOI'/f/dOCllmeots/bcfp_statem!'IIHm·superviiay-

.........................................................

pt3ctl&i$''d§.i:~ifi:tiiif;g~nQ:'.i?d('"''''""''''''''"''''''""'"'''"

" https:/fs3.am3ZOna•s.oom/filcs.oonsumorfinan"'.gOI'
/f/OO<u ments/intoragent)·~talem!'IIUole-of·supen·isa)··
.u·i<i
·;·.xt.iiiii............................................................ .............................................................................
..
3Shttps://SJ.am3zonaw.com/files.ccnrumenmanre.g01'/f/dO<urneni.S/o320t7_cfpb_exruninati<ln·

..............................................................

oroc~·&
~·suoon·iSiO·r;:a·;.-d.f;;-m·i·natiOn:mant~'I.Pdf

'l>htlps:/fs3.3mii'LOna\'i"'.mm/ fi!es.C(Ilsumerfin;mq:.gg.:lfldocumenllif20po3 cfpb Srow§ummarv·TemDJate.OOf
31htl!":f/sJ.am•'-"'•">.oomf61es.ron!Olmorfinanct.u>·Jf/documro~/dpb.rupenision~nd-<Xamination·
m'3ftli3i"fC'SXi.:ey.am:p;.oce.dliN~jldf:' """'""'"''"''''""''''"''"'

.........................................................

" https#'\J.am:rronaw<cmt/fil<'S.c:msurnorfinan<:t.ga;f(ldocwn!'llts/dpb_sufl'l'isi<ln-and-examination·
manuaJ re;ma:fX!lm·rrott.dureHdf.
S9 bt lf§·/M\\'\\' roo~umtrfinanrr.g().'hhoot·m:/nE!!o''S'tiOOl/rnnwmtt·financi.ll·nrd;¢ctim·hnrrol..itnngmCt'S·M!iQ··
&uKlarK'f:disdorure=hcrnc=mmgare-data/
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o

Pre-RuleActil~ty: Proposed Assessed Clean Energy Loans

3.5 Plan for upcoming rules
• Proposed rules for the upcoming period, as reflected in the Bureau's Fall2o 18Unified
Agenda:
o Payday, Vehicle title, and Certain High-Cost Installment Loans: the Bureau
announced in January2018thatit intends to open a rulemakingto reconsider its
2017 ruletitled Payday, VehicleTitle, and Certain High-Cost Installment U>ans.
o Debt Collection Rule: The Bureau11illwork towards releasing a proposed nole
concerning FDCPAcollectors'communications practioes and consumerdisclosures.
o TheE.xpedited FundsAvailabilityAct(RegulationCC):TheBureatlllill work1\ith the
Board of Governors ofthe Federal Reserve System to issuejointlya rule that includes
provisions"ithin the Bureau'sauthority....
o Home Mortgage Disclosure (Regulation C): The Bureauannounced in December
2017 that it intends to engage in a rulemakingtoreconsidervariousaspectsofthe
Bureau's2015 ruleunder the HomeMortgage Disclosure Act (Regulation C), which
could involve issues such as the institutional and transactional coverage tests and the
nole'sdiscretionary data points.
o Partial E.xemptionsfrom the Requirementsofthe Home Mortgage Disclosure Act
under the Economic Gr0111h, Regulatory Relief, and Consumer ProtectionAct
(Regulation C): The Bureau"ill incorporateinto RegulationCinterpretationsand
procedures set forth in an interpretiveand procedural rule issued to implement and
clarify the requirements ofsection104(a) of the Economic Gro11th, Regulatol)'Relief,
and Consumer Protection Act, which amended certain provisions ofthe Home
Mortgage Disclosure Act."

" httn:;·IM""·"drn1Nti"'IT·8"''1dncument<('.loo8!t•!t o('.lot8-2m6/;!l:>ilahility-of.fitnd<<~nd=<!1ll!ll'tion-of·
chtcks·regulatioo=ec
~· tttlos:/fwww.kderalregiStt·S~'/documen!~l2ot8/09{07h018-192JJ{oor!ial~emJ?tioos-frc:rn-the
reguiremrnt"-of·tflt·h(!'(!l't1'!10rl§!fe=di$~Urg.;1ctjlndey·thej'('Onm\j(.
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• Final rules for the upcoming period as reflected in the Bureau'sSp1ing 2018 Unified
Agenda:
a Amendments Relatingto DisclosureofRecordsandlnformation:Thisrule\\111
include procedures used by the publicto obtain information from the Bureau under
the Freedom of! nformation Act, the Privacy Act of 1974,and in legal proceedings.<>
a Summaries of Rights under the Fair Credit Reportiug Act (Regulation V):The
Bureau is seeking comment on an interim final rule that adjusts certain modelforms
under the Fair Credit Reporting Act in light ofthe EconomicGr011th, Regulat01y
Relief, andConsumer Protection Act (EGRRCPA) amendments to strengthen
consumers' ability to protect themselves from identity theft43
a Techn.ical Specificationsfor Submissions to the Prepaid Aceowl! Agreements
Database: The Bureau11111 publish technical specifications prescribing the form and
manner in which issuers are to submit prepaid agreements, any amendments or
"1thdrawals thereof, and related information to the Bureau pursuant to the
requirements in the prepaid accountsnile.

" Th isrulehassinoebecauefin3land goneinloc~d..
httns:!t\\·ww.f!!detalwiSer-G"'' 'd!X1!mmtl012oJ8looh2h01&·1938.tfdtsrb;yrt9(·rec;nrds-<tnd·infonna00n.

n https:1tVww.!deralregisttt·&o.·ld9S'Umenl~t2ot8/ogh 8ho1S.2ol84/summarleoof.nghts-undrr·the·bir=sredit·
reoorttng·3ct=[fgul.tti(ln-\'.
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4. Analysis of complaints about
consumer financial products
or services that the Bureau
has received and collected in
its central database on
complaints during the
preceding year
During the period October 1, 2017, through September30, 2018, the Bureau received
approximately 329,000consumer complaints.+~ Consumers submitted approximately 82% of
thesecomplaintsthrough the Bureau'swebsiteand 5% via telephone calls. Referrdls from other
state and federal agencies accounted for 8% ofcomplaints. Consumerssubmitted the remainder
ofcomplaints by mail, email, and fax. The Bureau does not veri~· all the facts alleged in
complaints, but gives c-ompanies the opportunity to confirn1a commercial relationship11ith the
consumer before pro\~dingasubstantive response. The Bureausent approximately 263,200 (or
8o%)of complaints received to companies for reviewand response.<iCompanies responded to
approximately93% ofcomplaints that the Bureausent to them forresponseduringthe period.
Five percent ofcomplaints were pending response from the company at the end of the period.
Company responses include descriptions ofstepstakenorthat will be taken in response to the
consumer'scomplaint, communications received from the consumer, any follow-up actions or
planned follow-up actions, and a categorization of the response. Companies' responses describe
a range of relief. Examples of reliefinclude: mortgageforeclosurealternath·esthat help
consumers keep their home; stopping unwantedcalls fromdebt collectors; ceasing collection
activity on debts not owed; correctingconsumers' credit reports; correcting account
information,; and addressing formerly unmet customer service issues. Companiesdid not
provide timely responses to 2% ofthe complaintssent to them for response.
IVhen consumers submit complaints by web or phone they are prompted to select the consumer
financial productorsen-ice11ith which they have a problemas well as the typeofproblem they

by agi\'en
consumer on the same isrueand ll'histleblo"'·er t i~. For moreinbn1ation on ourcanplaint process re~r tooor
website, "'''''.romomerfinaqre.g(l!.·/cqnobintfuroce$.

·U Alldata are current through October 1, 2 018. Thisana~·sis.esc ludes mt~tiplc. COOl plalntsrubmitted

'-'TheBur03u r<lemd •s%oftheeomplaintsil rcc&ed toolher regulaiCI)" agcnciosand found4%lobe ineomplct~
AllheendoflhisP<I"iod,o,s%ofeomplain~werc P<Odingwith lhecon,..merand o.6%w«e pcnding with the
Bu re.au. Pcrcentagesin tbissectioo oft he re,>«t may not sum to 100~ due lo roonding.
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are having with that pr.oductorsel"l'ice.The Bureau uses theseconsumerselections togroup the
financial productsand.sel"l'icesabout which consumerscomplain to the Bureau for public
reports. Assh0\\11 in Table 3, creditor consumer reporting, and debt collection, are the mostcomplained-about consumer financial productsandsel"l' ices followed by mortgages, credit
cards, and checkingorsavingsaccounts.
TABLE 3: CONSl)M:R COM'LAINTS BY PRODUCT
Consumer complainiS by product

%

Credit or consumer reporting

37%

Debt collection

25%

Mortgage

10%

Credit card

9%

Cllecking or sa~ngs

7%

Student loan

3%

Money transfer or ser'-'ce, ~rtual currency

3%

Vehicle loan or lease

3%

PeiSonalloan

1%

Payday loan

0.7%

Prepaid card

0.7%

Credit repair

0.3%

Title loan

0.2%

Total consumer complaints by product

100%

The Bureau's Office ofC<>nsumer Response analyzes consumer complaints, company respon~
and consumerfeedbac.k to assess theaccuracy, completeness, andtimeliness ofcompany
responses. Consumer Response uses a variety ofapproaches to analyze consumer complaints,
including cohort and text analytics, to identify trends and possible consumer harm.
The Bureau uses insights gathered from complaint data and analysestoscopeand prioritize
examinations and ask targeted questions when examiningcompanies'recordsand practices, to
help understand problems consumers are experiencing in the marketplace, to provide accessto
19 SEMI-ANNUAl REPORT OFTHE BUREAU. FAll1GI8

105

information about financial topicsand opportunities to buildskills in money management that
can help them avoid future problems, and to informenforcement investigations to help stop
unfair, deceptive, orabusive acts or practices. The Bureaushares consumer complaint
information 11ith prudential regulators, the FederaiTradeCommission,other federal agencies,
and state agencies, ~6 to ensure other regulators have the complaint information needed to
regulate the functioningofthe consumer financial markets for such products and services. The
Bureau also publishes complaint data to provide transparency into itsoperationsand remain
accountable toconsumersand the marketplace..o

•• Dodd·F,.nkA<t § t 013(bX3XD).
., During the ''ll'"ling peri<xl,lhe Bureau publi.Oede""plainl reportsaboul studentlootlS, '"" plaintssubmittl!dby
"'"•icemembers,>nddebtcollection. The Bureaualsopubl~hes the Consumor Respon., Annual Report, ""hich
pro\·ides amere detailedanalysis ofc<m ()Jajnts.These reportscan be\'ie\1·ed at w\\w.,oosumertina.nsuw/datartsefrfh/re!iHth-rm"'l~.
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5. List, with a brief statement of
the issues, of the public
supervisory and enforcement
actions to which the Bureau
was a party during the
preceding year
5.1

Supervisory activities

The Bureau's supervisory activities with respect to individual institutions are non-public.
The Bureau has, however, issued numerous supervisory guidance documents and bulletins
during the preceding year. These documents are listed under section 3·3 of this Report as
issued guidance documents undertaken 1l1thin the preceding year.

5.2

Enforcement activities48

The Bureau was a party in the foll0\11ngpublic enforcement actions from October1, 2017,
through September30, 2018, detailedasfollo11~. This section also identifies those actions
involving Office ofAdministratireAdjudication Orders ~~~th respect to covered persons that are
not credit unions ordepository institutions.
Inthe MatterofTriton Management Group, Inc., TMS Group, Inc. (FileNo. 2018·CFPB·0005)
(not a credit union or depository instihltion). The Bureau entered aconsent orderagainstTriton
and TMS Group on July 19, 2018, finding that Triton deceived Mississippi consumers in
violation ofthe Dodd-Frank Wall Street Reform and Consumer Protection Act (CFPA), and
violated the disclosure requirements oftheTruth in Lending Act (TI lA) by failing to disclose
properly the finance charges associated 1l1th their auto title loans. The Bureau also found that
Triton used advertisements that failed to disclose the annual percentage rate (APR) and other
information required byT!lA. Under the terms of the consent order,Triton and its subsidiaries
are barred from misrepresenting the costs and other termsof their loans. Theorder enters a

.t8 En rorcemeat acti\•itysummariesareeurreal asofSeprem ber 30, 20t8,and do not i ncludc activities thatoccurred

a fler the reportingperiod.
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judgment of $1,522,298 against Triton, which represents the undisclosed finance charges
consumers paid on their Triton loans. Full payment ofthis amount is suspended subject to
Triton'spaying$500,000 to affected consumers. The orderalso imposes a$1 civil money
penalty.
Inthe MatterofNational Credit Adjusters, LLCand Bradley Hochstein (File No. 2018-BCFP·
0004) (not a credit vnion or depository instiMion). On J\tly 13,2018, the \l\trea\t entered into a
consentorderwithNational Credit Adjusters, LLCand its former CEO and part-Qwner, Bradley
Hochstein. The Bureau found that National Credit Adjusters and Hochstein engaged in unfair
and deceptive actsand practices in the collection andsaleof consumerdebt and provided
substantial assistance to theunfair and deceptive actsand practicesofothers in violation ofthe
CFPA. The Bureau also found that National Credit Adjusters engaged in unfair and deceptive
acts and practicesinviolationofthe Fair Debt CollectionPracticesAct (FDCPA). The Bureau's
order imposes ajudgment forcivil money penaltiesof$3 million against National Credit
Adjusters and $3 million against Hochstein. Full payment ofthose amounts is suspended
subject to compliance with other requirements and NationalCredit Adjusters paying a
$500,000 civilmoney penalty and Hochstein payinga $300,ooocivil money penalty. The
Bureau'sorderalso imposes injunctive reliefand prohibits Hochstein fromworkingfor,or
providingcertain services to, any individual or business that collects, buys,or sells consumer
debt.
Inthe MatterofCitibank N.A. (Annual Percentage Rates)(FileNo. 2018-BCFP-0003).On June
29,2018, the Bureau entered into aconsentordemith Citibank, N.A. The Bureau found that
Citibank violated TI lA, as implemented by Regulation Z, by failing to reevaluate and reduce the
annual percentage rates for certain consumer credit card accounts consistent with the
requirementsof Regulation Z, and by failing to have reasonablewritten policies and procedures
in place to conduct APR reevaluations consistent"ith the requirements of Regulation Z. The
Bureau'sorder requires injunctive reliefand forCitibank to pay $335 million in restitution to
consumers.
Inthe Matter ofSecurity Group Inc. (File No. 2018-CFPB-ooo2)(nota credit union or
depository institution). On June 13,2018,the Bureau issued a consent order against installment
lender Security Group Inc. (SGI).The Bureau found thatSGI engaged in unfair debt collection
acts and practices, includingwith respect to in-personcollectionvisitsand collection calls to
consumers'workplaces and references. The Bureau also found that SGI's furnishing practices
violated the Fair Credit Reporting Act (FCRA). The Bureau's order requiresSGI to cease in·
person collection visits, comply11ith the FCRA,and pay a civil penalty of$5 million.
In the MatterofWells Fargo Bank, N.A. (File No. 2018-BCFP·OOO!). OnApril20, 2018, the
Bureau entered into aconsentorder"ith Wells Fargo Bank, N.A.The Bureau found that Wells
Fargo engaged in unfair actsand practices in the ~>11)' it administered a mandatory insurance
program related to its auto loans and in how it charged certain borrowers for mortgage interest
rate-lock extensions, in violationoftheCFPA. The Bureau'sorder required Wells Fargo to
remediate harmed consumers and undertake certain activities related to its risk management
and compliance management. The Bureau also assessed a $1billion civil money penalty against
the bank and credited the$500 million penalty collected by theOfficeoftheComptrollerofthe
Currency (OCC) toward the satisfaction of its fine.
Citibank, N.A. (File No. 2017-CFPB-0021). On November 21, 2017, the Bureau entered into a
consent order11ith Citibank, N.A. The Bureau found that Citibank engaged in deceptive acts
or practices likely to mislead borrowers into believing they had not paid student loan
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interest that was eligible for a tax deduction. The Bureau also found that Citibank engaged
in unfair acts or practices by providing borrowers misleading information regarding the
student Joan interest the borrowers had paid. The Bureau found that Citibank also
incorrectly terminated borrowers' in-school deferments, resulting in late fees and added
interest. The Bureau also found that Citibank overstated the minimum amount the
borrowers had to pay in their monthly bills and failed to disclose required information after
denying borrowers' rl;lqPesls to rell;l3se loan cosigners. The 8\1rea\1's order req11ires
injunctive relief and forCitibank to pay $3.75 million in redress to consumers and a $2.75
million civil money penalty.
Consumer Financial Protection Bureau v. Federal Debt Assistance Association, LLC, Financial
DocumentAssistanceAdministration,lnc., ClearSolutions, Inc., Robert Pantoulis, David
Piccione, and Vincent Piccione(D. Md. N0.17-tv-2997). The Bureau filed suit in federal court
against two companiesoperatingunderthe name "FDAA,"a service provider, and their owners
forallegedly falsely presentingFDAA as being affiliated with the federal government. The
Bureau also alleges that FDAA'sso·called"debt validation"programs violated the lawby false~'
promising to eliminate consumers' debts and improve their credit scores in e.xchange for
thousands ofdollars in advance fees. The court entered defauItjudgmentagainst all ofthe
defendants on May 22, 2018, after they failed to respond to the Bureau'slawsuit. The court's
order bans the defendants from providing debt-reliefor credit-repair servicesto consumers,
requires them to pay $4.9millionin redresstoconsumers,andimposes a civilpenaltyof$16
million.
Consumer Financial Protection Bureau v. Tempo Venture, Inc.,d/b/aCulpeper Pawnbroker
(W.O. Va.NO.I7-tv·007S). The Bureaufiledacomplaintin federalcourtagainstTempo
Venture, Inc., doing business as Culpeper Pawnbroker, alleging that the company misstated the
APR associated "ith pawn loans, in violationoffederallaw. The Bureau also filed aconsent
order, which ~>as entered by the court. The consent order imposes injunctive reliefand requires
Culpeper Pawnbroker to pay a$2,500 penalty.
Consumer Financial Protection Bureau v. Freedom Debt Relief, LLCand AndrewHousser(N.D.
Cal. No.17-ev-~84). The Bureau filed acomplaint against Freedom Debt Relief, the nation's
largest debt-settlementservices provider, and its co-CEO Andrew Honsser for allegedly
deceiving consumers and charging unlawfuladvance fees.The Bureau alleges that Freedom
misleads consumersaboutits ability to negotiate settlements with all creditors, misleads
consumers about the circumstances under 111lichit charges fees and in some cases, charges fees
in the absence ofa settlement. The Bureau isseekingcompensation for harmed consumers, civil
penalties, and an injunction against Freedom and Housser to halt their unla"ful conduct.
Consumer Financial Protection Bureau v. Think Finance, LLCformerly kno1111asThink
Finance, lnc.,et a!. (D. Mont. NO.l7-tV-OI2?); In reThink Finance, LLC, et al., (Bankr. N.D.
Tex. No.17-33964).TheBureaufiledacomplaintagainstThink Finance and its whollyowned
subsidiariesforallegedlycollectingdebtsthatwerenot legally owed. In asuit filed in federal
court, the Bureau alleges that Think Finance collects on loans that arevoidab initiounder state
laws governinginterest ratecaps or the licensingof lenders. The Bureau alleges that Think
Finance made deceptive demands and took money fromconsumers' bank accounts for debts
that were not legally owed, inviolationoffederallaw.The Bureauseeks restitution, injunctive
relief, and a civilmoney penalty. On April24, 2018, the defendants filed a motion to dismiss,
which the court denied on August 3, 2018. Defendants filed an answer on Angust 31, 2018. The
Bureau also filed a proofofclaim in the Think Finance bankruptcy case. Both matters remain
pending.
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Conduent BusinessServices, LLC(File No. 2017-CFPB-o02o)(nota credit union or depository
institution). The Bureau entered a consent order against Conduent BusinessServices,111lich
previously conducted business as Xerox BusinessServices, LLC, for software errors that led to
incorrect consumer information about more than one million borrowers beingsent to credit
reporting agencies. The companyalso failed to notify all of its auto lenderclientsabout kno1111
flaws in its soft1,1lre that led to the errors. The consent order requires Xerox to pay a$1.1 million
civil penalty, explajn its mistakes to its lenderclients,a_nd correcttheerrorsin its software.
Consumer Financial Protection Bureau v. Natiom1ide BiweeklyAdministration, Inc., et al. (N.D.
Cal. No.3:15~v-21o6).0nMay 11,2015,theBureaufiledacomplaintagainst Nationwide
BiweeklyAdministration, Inc., Loan Payment Administration LLC,and DanielS. tipsky alleging
that they engaged in abusive and deceptive acts and practices in violation of the CFPA and the
TelemarketingSales Rule (TSR) regardinga mortgage payment product kn01111 as the·rnterest
Minimizer Program," or IM Program. The Bureau alleged that the defendants misrepresented
their affiliation with C()nsumers' mortgage lenders; the amount ofinterestsavingsconsumers
would realize, and when consumerswouldachievesavingsonthe IM Program, consumers'
ability to attain the purportedsavingson their 01111 orthrougha low- or no~ostoptionoffered
by the consumers' serv icer;and fees for the program. The Bureausought a permanent
injunction, consumer redress, and civil money penalties. Atrial '>1lS held beginning on April24,
2017, and on September8, 2017, the court issued an opinion and order findingthat the
defendants had engaged in deceptiveandabusiveconduct in violationoftheCFPA and TSR.The
court imposed a $7.93 million civil money penalty, but denied the Bureau's request for
restitution and disgorgement.On November 9, 2017, the court reduced the previous order to a
judgment that included permanently enjoiningdefendantsfromengagingin specified acts or
practices. The court denied defendants' post-trial motions on March 12,2018, and both parties
have filed a notice ofappeal. The parties' appeals are currently pending before the United States
Court ofAppeals for the Ninth Circuit.
Consumer Financial Protection Bureauv. Navient Corporation, NavientSolutions, lnc.,and
Pioneer Credit Recove;y, Inc. (M.D. Pa. No.17~-0101). On January 18,2017, the Bureau filed a
complaint against NavientCorporation and its subsidiaries, NavientSolutions, Inc.,and Pioneer
Credit Recovety, Inc. The Bureau alleges that Navient Solutions and NavientCorporation
steered borrowers toward repayment plans that resulted in borrowers paying more than other
options; misreported to credit reporting agencies that severely and permanently disabled
borrowers who had loans discharged under a federal program had defaulted on the loans when
they had not; deceived private student loan borrowersaboutrequirementstoreleasetheircosigner from the loan; and repeatedly incorrectly applied or misallocated borrower paymentsto
their accounts. The Bureau also alleges that Pioneerand NavientCorporation misled borrowers
about the effect of rehabilitation on their credit reports and the collection fees that would be
forgiven in the federal loan rehabilitation program. The Bureauseeksconsumerredressand
injunctive relief. On March 24, 2017, Navient moved todismissthecomplaint. On August4,
2017, the court denied Navient's motion.The case remains pending.
Consumer Financial Protection Bureau v.Ocwen Financial Corporation, Ocwen Mortgage
Servicing, Inc., and Ocwen wan Servicing, LLC(S.D. Fla. No. 17-CI'-90495).OnApril20, 2017,
the Bureau filed a complaint against mortgage loan servicerOcwen Financial Corporation and
its subsidiariesalleging they used inaccurateand incomplete information toservioeloans,
misrepresented to borrowers that their loans had certain amounts due, illegally foreclosed on
homeownersthatwere performingonagreementson loss mitigationoptions,enrolledand
charged consumers for add-on products without their consent, failed to adequately investigate
and respond to borrower complaints, and engaged in other conduct in violation ofthe CFPA,
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TI lA, FOCPA, Real Estate Settlement Procedures Act [RESPA), and Homeowners Protection
Act (HPA). On June 23, 2017, Ocwen moved to dismiss. The court has not yet ruled on that
motion. Thecaseremainspending.
Consumer Financial Protection Bureau v. TCFNationalBank(D. Minn. No.t7-cv·0166). On
January 19,2017, the Bureau filed a complaint against TCFNationalBankallegingTCFmisled
con~~mers abo11t overdroJt ~n~~s in violation of Re~lation E~_nd the CfPA. ~cifically, the
Bureau alleged that TCFdesigned its application process to obscure the overdr.tft fees on onetime debt purchasesand ATM 11~thdrawalsand makeoverdraftservicesseem mandatory for
newcustomers to open an account. On September8, 2017, the court granted TCFs motion to
dismiss the Bureau's Electronic FundTransferAct (EFTA) claims, but denied the motion to
dismiss the Bureau's claims for deceptive and abusive acts or practices. OnAugust 1, 2018, the
court accepted asettlement between the Bureau and TCF. TCFagreed to pay $25 million in
restitution to customers who were charged overdraft fees and also agreed to an injunction to
prevent future violations. Thesettlementalso imposed acivil money penalty of$5 million. The
penalty was adjusted to account for a $3 million penalty imposed by theOCC.
Consumer Financial Protection Bureau v. Top Notch Funding 1!, LLC, Rory Donadio, and John
"Gene"Cavalli (S.D.N.Y. No. 17-cv·7114).On September 19, 2017, the Bureau fileda complaint
alleging that Top Notch Funding and two individualsassociated 11~th the company made
misrepresentations in loan offerings to consumerswho were awaiting payment from settlemenls
in legal cases or from victim-compensation funds. On January 30,2018, the court entered a
stipulated final judgment and order. The order prohibits the defendants fromoffering or
providingsuch products in the future and requires them to pay $75,000 in civil money
penalties.
Consumer Financial Protection Bureau v. The National Collegiate Master Student LoanTrus~ et
al. (D. Del. No.t7-cv·t323)(notacreditunionordepositoryinstitution). On September 18,
2017, the Bureau filed a complaint and proposed consentjudgmentagainst several National
CollegiateStudent Loan Tntsts(collectively, "NCSLT"),allegingthey brought debt collection
lawsuits for private student loan debt that the companies couldn't prove was owed or was too
old to sue over; that they filed false and misleading affidavitsorprovided false and misleading
testimony; and that they falsely claimedthataffidavitsweresworn before a notary. The
proposed consentjudgment against the NCSLTwould require an independent audit of all
8oo,ooostudent loans in the NCSLT portfolio. Itwould also prohibittheNCSLT,and any
company it hires, from attempting to collect, reporting negative credit information, or filing
lawsuits on any loan the audit shows is unverifiedorinvalid.lnaddition, it would require the
NCSLT to pay at least $19.1 million, which would include redress to consumers,disgorgement,
and a civil money penalty. Soon after the Bureau's filing,several entities moved to intervene to
object to the proposed·consentjudgment. The case remains pending.
Consumer Financial Protection Bureau v. Weltman, Weinberg& ReisCo., L.P.A. (N.D. Ohio No.
1:17-cv-o817). On April 17,2017, the Bureau filed a complaint against the debt collection law
firm Weltman, Weinberg& Reis Co., L.P.A., alleging it sent collection letters that
misrepresented that attorneys were meaningfully im•olved in collecting the debt. Atrial11ith an
advisoryjurywas held beginning May 1, 2018.The advisol)' jul)•found that the Bureau had
proved by a preponderance ofthe evidence that the law firm's collectionletter contained false,
deceptive, or misleading representations in connection with the collection ofa debt, but found
that the Bureau had not proved thatthe law firm's la1ryers were not meaningfully involved in the
debt collection process. The court declined to adopttheadvisoryjury'sfirst finding, accepted the
advisoryjury'ssecondfinding, and enteredjudgment in favor of the lawfirmon July 25,2018.
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Consumer Financial Protection Bureau v. RD Legal Funding, LLC, RD Legal Finance, LLC, and
RD Legal Funding Partners, LP,and Roni DersovitzS.D.N.Y. No.t:t7-<:v·08<)0).0nFebrual)'7,
2017, the Bureau and the New York Attorney General filed acomplaint against RD Legal
Funding, LLC, two relatedentities, and the companies'founderandowner, Roni Dersovitz,
alleging that they made misrepresentations to potential borrowers,and engaged in abusive
practices in connection"1thcash advances on settlement payouts fromviet imoi:ompensation
fun~ and laws~it settl~ments. The laws\Iitseeksmonetary relief, disgorgement, anddvil money
penalties. On May 15,2017, the defendants filed amotion to dismiss the Bureau'scomplaint,
which the Bureau opposed. OnJune 21,2018, thecourtissuedan opinion concluding that the
defendantsaresubject to the CFPA's prohibitions and that the complaint properly pleaded
claims against all ofthem. The court held, howeverthatthefor-i:ause removal provision that
applies to the Bureau's Directorviolatestheconstitutional separation ofpowers and cannot be
severed from the remainderofTitleXofthe Dodd-Frank Act. Based on that conclusion, the
court ultimately dismissed theentirecase. The case is now on appeal.
Consumer Financial Protection Bureau v. Vincent Howard, la\\Tence W. Williamson, Howard
Law, P.C., The Williamson law Firm, LLC, and Williamson& Howard, LLP (C. D. Cal. No.17·
cv·OI61). On January 30,2017, the Bureau filed acomplaint against a number oflaw firms and
attorneysalleging that they violated theTSRby: (1) charging consumers upfront fees for debt
reliefservices; (2) misrepresenting that consumers would not be charged upfront fees fordebt
reliefservices when, in fact, they were; and (3) providingsubstantialassistance to Morgan
Drexenand Walter Ledda while kno\\1ngorconsciously avoiding knowingthat Morgan Drexen
and Ledda were engaging in these violations.The Bureau alleges that Howard Law, P.C., the
Williamson Law Firm, LLC, and Williamson& Howard, LLP, as well as attorneys Vincent
Howard and la11Tence Williamson, ran this debtreliefoperationalong\\1th MorganDrexen,
Inc., which shut do"n in2015 follo\\1ngthe Bureau's lawsuit against that company. The
complaint seeks injunctive relief, restitution, and the imposition ofcivil money penalties. The
defendants filed a motion to dismiss, which the court denied on March 30,2017. The defendants
then asserted two counterclaims. The court dismissed those claims "ith prejudice on December
19, 2017.Since that time, the court has also denied two othersubstantive motions by the
defendants: a motion forsummal)' judgment on statuteoflimitationsgroundsand a motion for
sanctions.The case remains pending.
Consumer Financial Protection Bureau v. Access Funding, LLC, Access Holding, LLC, Reliance
Funding, LLC, Lee Jundanian, Raffi Boghosian, Michael Bork011Ski, and Charles Smith(D. Md.
No. 1:16-i:v-3759). OnNovember21, 2016, the Bureau filed acomplaint against Access Funding,
LLC, Access Holding, UC, Reliance Funding, LLC, three of the companies' principals-Lee
Jundanian, Raffi Boghosian, and Michael Bork011Ski-anda Mal)' land attorney, Charles Smith,
alleging that they deceptive~· induced individualstoenterintosettlementfundingagreements,
in which the individualsagreed to receive an immediate lump sum payment in e.xchange for
significantly higher futuresettlement payments. The Bureau also alleges that the companies and
theirprincipals steered consumers to receive"independent advice" from Smith, who was paid
directly by Aocess Funding and indicated to consumersthatthe transactions required vel)' little
scrutiny. The Bureau further alleges that Acoess Funding advanced money to some consumers
and represented to those consumersthat the advances obligated them to go forward 11ith
transactions even ifthey realized that the transactions were not in their best interests. On
September 13, 2017, th.e court granted defendants' motionsto dismiss countsI-IV,arising out
ofSmith'sconduct, onthegrounds that he had attorney-client relationships11iththe consumers
in question. The court denied thedefendants'motionstodismiss the Bureau's claim relating to
the advancesAcoess Funding offered consumers. The court granted the Bureau's motion to file
an amended complaint alleging Smith did not haveattorney-client relationships11ith the
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consumers in question. Defendantsagain filed motions to dismiss, which the court denied.The
defendants have filed a motion for partial summaryjudgment, which the Bureau has opposed,
and on which the comt has not yet ruled. The case remains pending.
Consumer Financial Protection Bureau v. Northern Resolution Group(W.D.N.Y.No.16-cv·
o88o). On November2, 2016, the Bureau, in partnership"ith the New York Attorney General,
filed a compla_int alleging that i)Q\tglas MacKinnon and Mark Grayoperate anetwork of
companies that harass, threaten, and deceiveconsumersacrossthe nation into paying inflated
debts or amounts they may not owe. The complaint seeks injunctive relief, restitution, andthe
impositionofpenaltiesagainst the companiesand partners.Thedefendantsasserted
counterclaimsagainst the Bureau and New York, which the court dismissed on January 8, 2018.
The case remains pending.
Consumer Financial Protection Bureau v. All American Check Cashing, Inc., Mid·State Finance,
Inc., and Michael E. Gray(S.D. Miss. No.16-cv·0356). On May 11,2016, the Bureau filed a
complaint against two eompanies,AIIAmerican Check Cashing, Inc. and Mid.State Finance,
Inc., whichoffercheck-cashingservicesand payday loans, and their president and sole owner,
MichaelGray. The Bur·eau alleges that All American tried to keep consumers from learning how
much they wouldbe charged to cash acheck and used deceptivetacticstostopconsumers from
backingout oft ransactions. The Bureau also alleges that All American made deceptive
statements about the benefitsofits high-cost payday loans and failed to provide refunds after
consumers madeo1•erpaymentson their loans.The Bureau's lawsuit seeksinjunctive relief,
restitution, and the imposition ofacivil money penalty. On July 15,2016, thecourtdenied
defendants' motion for a more definite statement.The defendants moved forjudgmenton the
pleadings on May 24, 2017, and the Bureau moved for summaryjudgmenton August 4, 2017.
The court has not yet r~ded on the Bureau'ssummaryjudgment motion. On March 21,2018, the
court denied the defendants' motion forjudgmenton the pleadings. On March 26,2018, the
defendants moved to certify that denial forinterlocutoryappeal. The next day, the court granted
the defendants' motioo in part, holding that interlocutory appeal wasjustified ~>ith respect to
defendants' constitutionalchallenge to the Bureau'sstatutory structure. OnApril24, 2018, the
court ofappealsgranted the defendants' petit ion forpermission to appeal the district court's
interlocutol)' order.Thedistrictcourtaction hasbeen stayed pendingtheappeal, which is
ongoing.
Consumer financial Protection Bureau v. Dand DMarketing, Inc.,d/b/aT3Leads,Grigor
Demirchyan, and Marina Demirchyan(C.D.Cal. No.1s-cv-9692); Consumer Financial
Protection Bureau v. Dmitl')' Fomichev (C.D. Cal. No.16-ev·2724); and ConsumerFinancial
Protection Bureau v. DavitGasparyanaka David Gasparyan (C.D. Cal. No.16-<:v·2i2S). On
December 17,2015,the Bureau filed acomplaint against T3Leadsand its currentexecutil'es,
Grigor Demirchyanand Marina Demirchyan, allegjngthat T3 engaged in unfairand abnsiveacts
and practices in the sale ofconsumer-loanapplicationstosmall-dollarlendersand others acting
unla11fully, and in ope11atinga loan-application network that preventedconsumers from
understanding the material risks, costs, orconditionsoftheirloans, and further alleging that the
Demirchyanssubstantially assisted those actsand practices. OnApril21, 2016, the Bureau filed
two separate but related complaints against the company's past executives- Dmitry Fomiche~•
and Davit Gasparyan- allegingthat they substantially assisted T3'sviolations.The complaints
seek monetary relief, injunctil'e relief, and penalties. On November 17,2016, the court denied
the defendants' motions to dismiss but found the Bureau unconstitutionally structured.The
Ninth Circuitgranted interlocutoryappeal on that issue. That issue has not been decided. On
September 8, 2017, the district court entered astipulated final judgment and order against one
ofthe defendants, Davit Gaspat)•an. The order imposed injunctil'e relief and required Gaspatyan
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to pay a $250,000 pe11alty. The case remains pending in the district courtagainstthe remaining
defendants and the interlocutory appeal remains pending in the Court ofAppeals.
Consumer Financial Protection Bureau and Anthony J. Albanese, ActingSuperintendentof
Financial ServicesoftheStateofNewYorkv. Pension Funding, LLC; Pension Income, LLC;
Steven Covey;Ed11in l..ichtig; and Rex Hofelter(C.D. Cal. No.8:15-<:v-1329). On August 20,
2015, the B11reau a_nd theNew York Department of financial Sen•ices (NYDFS) filed a complaint
against two companies, Pension Funding, LLC and Pension Income, LLC, and three ofthe
companies' individual managers, alleging that theydeceived consumers about the costs and
risks of their pension-advance loans.The Bureau andNYDFSalleged that from2011 until about
December 2014, Pension Funding and Pension Income offeroo consumers lump-sum loan
payments in exchangefortheconsumersagreeingto redirect all or part of their pension
payments to the companiesforeightyears. The Bureau and NYDFS also alleged that the
individual defendants, Steven Covey, E<J,,~nlichtig, and Rex Hofelter,designoo and marketed
these loans and were responsible for the companies' operations.The Bureau and NY DFS alleged
that all of the defendants violated the CFPA's prohibitionsagainst unfair, deceptive,and abusive
acts or practices.
On January 8, 2016, the court appointed areceiver over defendants Pension Funding and
Pension Income. The r·ece~·er'sresponsibilitiesincludetakingcontrol of all funds and assets of
the companies and completingan accountingof all pension-advance transactions that are the
subject of the action.On February 10, 2016, the court entered astipulated finaljudgment and
order as to two ofthe individualdefendants,lichtigand Hofelter.Theorderimposesbanson
these individuals' participation in pension-advance transactionsand requires them to pay
money tothe receil•ershipestate.On July 11, 2016, thecourtgrantedadefaultjudgmentagainst
the final individual defendant, Covey, who did not appear in the case. Thecourt'sorderimposes
a ban and requires Covey to paydisgorgementofapproximately$58o,ooo.Thecourt-appointoo
receivers work11ith respect to the companies is ongoing.
Inthe Matter of Integrity Advance, LLCandJames R. Carnes(FileNo. 2015·CFPB-o029)(nota
credit union or depository institution). On November 18, 2015, the Bureau filed a notice of
chargesagainst an online lender, IntegrityAdvance, LLC,and its CEO, James R. Carnes,
alleging theydeceil•oo consumers about the cost ofshort-term loans. The Bureauallegesthat the
company'scontracts did not disclose the costs consumers would payunder the default terms of
the contracts. The Bureau also alleges that the company unfairlyused remote~· created checks to
debit consumers' bank accountseven after the consumers revoked authorization forautomatic
withdrawals. The Bureau is seeking injunctive relief, restitution,and the imposition ofacivil
money penalty. On September27, 2016, theAdministrativeLawJudge issueda Recommended
Decision findingliability and recommending injunctive and monetary relief. The Recommendoo
Decision was appealed to the Director, butfurtheractil'ityon that appeal was held in abeyance
pending adecision in PHH Corp. v. CFPB, No.15-1177(D.C. Cir.),and,subsequently, pendinga
decision in Lucia u.SEC, No.17-0130(S. Ct.).Subsequentto the Supreme Court's ruling in
Lucia, the Acting Directorordered the parties to submit additionalbriefingregardingthe
implications ofthe Court'sruling.Thecase remains pending.
Consumer Financial Protection Bureau v.Global Financial Support, Inc., d/b/aStudent
Financial Resource Center, d/ b/aCollege Financial Advisory; and Armond Aria afk/ aArmond
AmirAria, individually,andas owner andCEO ofGlobal Financial Support, Inc. (S.D. cal. No.
15-<:v·2440). On October 29, 2015, theBureau filed acomplaint alleging that Global Financial
Support, Inc., which operates under thenames Student Financial Resource Center and College
Financial Advisory, issued marketinglettersinstructingstudentsto fill out a form and pay a fee
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in exchange for the company conductingextensive searches to target or match them11ith
individualized financial aid opportunities. The Bureauallegesthatconsumerswho paid the fee
received nothingoragenericbooklet thatfailed to provide individualized advice. The Bureau
also alleges that the defendants misrepresented their affiliation with government and university
financial aid offices and pressured consumers to enroll through deceptivestatements. The
complaintseeksinjunc:tive relief, restitution, and the imposition ofacivilmoney penalty. This
matter has been stayed since May 17, 2016, base<! on an ongoing criminalpro~C\ItiOn of one of
the defendants. The case remainspending.
Consumer Financial Protection Bureau v. Borders& Borders, PLC, eta!. (W.D. Ky. No. 13-<:v1047). On October24, 2013, the Bureau fileda complaint alleging that Borders& Borders, a law
firm specializing in real estate closings, violated RESPAby paying local real estate and mortgage
brokers in exchange for referrals ofsettlementservice business to the defendants. The Bureau
sought injunctive and other equitable relief. On Februa1y 12, 2015, the court denied the
defendants' motion for judgment on the pleading. but on July 13, 2017,granted defendants'
motion forsumrnal)' judgment, finding the arrangementsqualifiedas affiliated business
arrangements under section 8(c)(4) ofRESPA. On March 21, 2018, the court denied a motion
for reconsideration filed by the Bureau, holding that the arrangementsdid not violate section
8(a) ofRESPAand, even if they did, wereentitled to protection undersection8(c)(2) ofRESPA.
On June 18, 2018, the court denied the defendants' motion for costs. The Bureau did not file a
Notice ofAppeal, and the case is closed.
Consumer Financial Protection Bureau v. NDGFinancial Corp.,etal. (S.D.N.Y. N0.15-<!I'·S211).
On July6, 2015, the Bureaufiledacomplaintagainst the NDG Financial Corporationandnine
of its affiliatesallegjng they engaged in unfair,deceptive, andabusivepracticesrelatingto its
payday lendingenterprise. The Bureauallegesthattheenterprise, which has companies located
in Canada and Malta, originated, serviced, and collected paydayloansthatwerevoid understate
law, represented that U.S. federal and state laws did not apply to the defendants or the payday
loans, and used unfair and deceptive tactics to secure repayment, all in violation of the CFPA.
On December2, 2016, thecourtdenied the defendants' motions to dismiss. On December 6,
2017, the clerk ente.red default against!he Maltese defendants. On Februal)'s. 2018, the court
voluntarily dismissed the former owners and their holding corporations as defendants and relief
defendants.The Bureau moved for the sanction of defaultjudgmentagainst the remaining
defendants, which the court granted on March 29, 2018.The case remains pending.
Consumer Financial Protection Bureauv. Universal Debt & PaymentSolutions,U.C, et al. (N.D.
Ga. No.1s-ev-0859). On March 26,2015, the Bureau filed a complaint against agroup of seven
debt collection agencies, six individual debt collectors, four payment processors, and a
telephone marketing service pr0\1deralleging unla11ful conduct related to aphantom debt
collection operation. P"hantom debt is debt consumers do not actually oweordebt that is not
payableto those attempting to collect it. The Bureau alleges that the individuals, acting through
a network ofcorporate entities, used threats and harassment to collect"phantom" debt from
consumers.The Burea11 alleges the defendants violated the FDCPA and the CFPA's prohibition
on unfair and deceptive actsand practices, and provided substantialassistance to unfair or
deceptive conduct The Bureau isseekingpermanent injunctive relief, restitution, and the
imposition ofa civil money penalty. On Apri17, 2015, the Bureau obtained a prelimi nal)'
injunction against the debt collectors that froze their assets and enjoined their unla\\ful conduct
InSeptember 1, 2015, the court denied the defendants' motion todismiss. On August 25,2017,
the court dismissed the Bureau's claims against the payment processors as adiscovel)'sanction
against the Bureau.On November 15, 2017, the Bureau, and two remaining defendants moved
for summal)• judgment.The court has not yet ruled on those motions. On Janual)' 29, 2018, the
29 SEMI-ANNUAl REPORT OFTHE BUREAU. FAll2G18

115

court granted the Bureau's motion forcontemptagainst one of the defendants for violating the
court'spreliminal)' injunction. The Bureau has filed additional motions forcontempt against
several defendants. The court has not ruled on those motions. The case remains pending.
Consumer Financial Protection Bureau v. RichardF. Moseley,Sr.,etal. (W.O. Mo. No.14-cv0789).On September8, 2014, the Bureau filed acomplaint against a confederation ofonline
payday lenders kno"n as the 1-lydraCro1•p, i~ principals, and affiliates, alleging that they 11seda
maze of interrelated entities to make unauthorized and othemise illegal loans to consumers.
The Bureau alleged that the defendants' practices violated the CFPA, Tl!A, and EFTA. On
September 9, 2014, the court issued an ex parte temporal)' restrainingorder against the
defendants, ordering them to halt lending operations. The court also placed the companies in
temporary receiveiShip, appointed areceiver,granted the Bureau immediate access to the
defendants' business premises, and froze their assets. On October 3, 2014, the court entered a
stipulated preliminary injunction against the defendants pending final judgment in the case. On
March 4, 2016, the court stayed the Bureau'scase until criminalproceedings against Moseley,
Sr. were resolved. InNovember2017, Moseley was convicted on multiplecountsafterajul)' trial
in the Southern District ofNew York and in June 2018,sentenced to 120 months in prison.The
court entered astipulated final judgment against one individualdefendant on July23, 2018, and
a stipulated finaljudgnnent against Moseley and the remaining defendants on August 10,2018.
Under the terms ofthe orders, one individual defendant Randazzo is banned from the industl)'
and required to pay a $1 civilpenalty,and the remaining defendants are be banned from the
industl)',and must fotfeitapproximately$14 millioninassets,and pay a $1 civil money penalty.
The civil penalty amo11nt is based in part on the defendants' limited ability to pay.The August 10
order also imposes a judgment for $69 million in consumer redress, but, in light of the
defendants' limited ability to pay, thejudgment will be suspended upon compliance11ith other
requirements.
Consumer Financial Protection Bureau v. The Mortgage l.awGroup, LLP, dfb/a The l.aw Firm
ofMacey,Aleman&Searns; Consumer First Legal Group, LLC; Thomas G. Macey; Jeffrey J.
Aleman; Jason E. Searns; and Harold E. Stafford (W.O. Wis. No.3:14-cY-0513).On July 22,
2014, the Bureau filed a lawsuit in federaldistrictcourtagainstTheMortgage J.awGroup, LLP
(fMLG), the ConsumerFirst Legal Group, LLC, and attorneys Thomas Macey,Jeffrey Aleman,
Jason Seams, and HaroldStafford. The Bureauallegesthatthe defendants violated Regulation
0, formerly known as the Mortgage Assistance ReliefServices Rule, by takingpaymentsfrom
consumers for mortgage modifications before the consumers signed a mortgage modification
agreement from their lender, by failing to make required disclosures, by directing consumers
not tocontact lenders, and by making deceptive statements to consumerswhen providing
mortgage assistance reliefservices. Atrial was held on Apri124, 2017 through April28, 2017. CAt
June 21, 2017, the district court enteredastipulatedjudgmentagainst the bankmptcyestateof
TMLG, which sought Chapter 7bankruptcy. The court enjoined TMLG from operating, and
ordered TMLGto pay $18,331,737in redressand $20,815,000in civil money penalties. On May
29, 2018, the Bureau filed an unopposed motion to increase the redressamount ordered by the
court to $18,716,725.78, based on newly discovered information about additionaladvance fees
paid by consumers. Thecaseremainspending.
Consumer Financial Protection Bureau v. ITT Educational Services, Inc. (S.O.Jnd.No.14-cv0292). On January 6, 2014, the Bureau filed alawsuit in federaldistrictcourtagainstfor-profit
college chain ITT EducationalSm~ces, Inc. The Bureau alleges that ITT encouraged new
students to enroll by providingthemfundingforthe tuition gap that was not covered by federal
student loan programs \lith a zero-interest loan called"Tempor31)'Credit."Thisloan typically
had to be paid in full at the end ofthe student'sfirstacademicyear.The BureauallegesthatiTT
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knew from the outset that many students would not be able to repay theirTempora1yCredit
balancesorfund theirsecond-yeartuitiongapand that ITT illegally pushed itsstudents into
repaying theirTemporary Credit and funding their second-year tuition gaps through high-eost
private student loan pr-ograms, on which ITT knew students were likely to default. In September
of 2016, ITT closed all of its schools and filed forbankmptcy. On September 8, 2017, the court
enteredan orderadmimistratively closingthe case11ithout prejudice tothe right of either party
to move to reopen it 11ithinsixty daysoftheapproval ofasettlement by the ba.nkn1ptcy CQ\lrt
overseeing IITs Chapter 7case.
Consumer Financial Protection Bureau v,CashCaii,Jnc.,etal. (C. D. Cal. NO.IS~V-7522).0n
December 16,2013, the Bureau filed acomplaint against online lender CashCall Inc., its owner,
a subsidiary, and an affiliate, allegingthat they violated theCFPA's prohibition against unfair,
deceptive, and abusive actsand practicesby collecting and attempting to collect consumerinstallment loans that were void or partially nullified because they violated either state caps on
interest ratesorstate licensing requirements for lenders. The Bureau alleged thatCashCall
serviced loans it made an the name ofan entity, Western Sky, which was located on the
Cheyenne River Sio\LX Tribe's land. On August31, 2016, the court granted the Bureau's motion
for partial summaryjudgment,concludingthatCashCall 1111s the true lender on the Western Sky
loans. Based in part on that finding, the court concluded that the choice-of-law pro1~sion in the
loan agreements \\11S not enforceable, found thatthelawofthe borrower's state applied, and
that the loans were void. Because theloans werevoid, the court found that the defendants
engaged in deceptive actsor practicesby demanding and collectingpayment on debts that
consumers did not owe. Atriai1111S heldfromOctober 17 to 18, 2017,ontheissueof appropriate
relief. On January 19, 2018, the court issued findingsof fact and conclusions oflaw imposinga
$J0.28millioncivil penalty but denyingthe Bureau's request for restitution and an injunctioll
The Bureau filed a Notice of Appeal on March 27, 2018, and the defendants filed a Notice of
Cross-Appeal two weeks later. The appeal remains pending.
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6. Actions taken regarding
rules, orders, and
supervisory actions with
respect to covered persons
which are not credit unions
or depository institutions
The Bureau'sSupe1visory Higli/ighrspublications provide general information about the
Bureau'ssuperv isoryacth~tiesat banks and nonbanks "~thout identifyingspecific companies.
The Bureaupublished one issue of Supe1vis01y Highlights between October 1, 2017,and
September 30, 2018.<t
All publicenforcementactionsare listed in sections of this Report. Thoseactionstakelll,~th
respect to covered persons which are not credit unions or depository institutions are noted
"ithin the summatyofthe action.

.&t Summer 2018. https:Us3 ·3!1!37.0nni\'S.san /fiks.s;oosumttlinantt.g(!YI(/doeum('flts/bcfp

highlight< i«loe·IZ ooo8-og.ndf.
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7. Assessment of significant
actions by State attorneys
general or State regulators
relating to Federal consumer
financial law50
For purposesofthesection 1016(c)(7) reporting requirement, the Bureau determined that any
actionsassertingclaims pursuant to section 1042ofthe Dodd-FrankActare"significant."The
Bureau is aware ofthe follo\\ingStateAttorney General actions that were initiated during the
reporting period andtbat asserted Dodd-FrankAct claims.The reporting period for this
information is October 1,2017, throughSeptember30,2018.
StateofAiabamaet al. ' '· PHH MortgageCorporation, No.18-cv-ooO<)(D.D.C.Jan.3, 2018). On
January 3, 2018, the Attorneys General for 49statesand the District ofColumbia filed a
complaint and agreedconsentjudgmentagainst PHH Mortgage Corporation in the United
States District Court for the District of Columbia.Thecomplaintalleged that PHH engaged in
mortgage servicingand foreclosure processing practices that we.re unfair and deceptive under
state law. In addition, the statesandthe District of Columbia alleged that these mortgage
servicingand foreclosure processing practices were unfair and deceptive under the Consumer
Financial Protection Act (CFPA), 12 U.S.C. 5531(a)(1XB).Aconsentjudgmentwasappro1•edby
the court on May 10,2018.
Navajo Nationv. Wells Fargo &Company, Wells Fargo Bank, N.A.,and Does 1-10,No.17-cv1219(D. N.M. Dec. 12, 2017). On December 12, 2017, the Navajo Nation filed acomplaint against
Wells Fargo &Company, Wells Fargo Bank,and Does 1-10 in the United States District Court for
the DistrictofNew Mexico. The Navajo Nation alleged that Wells Fargo& Company and Does I to engaged in, or provided substantial assistance to Wells Fargo Bank in, opening unauthorized
accounts for consumers. This activity was alleged to violate the prohibitionon unfair, deceptive,
and abusive acts or practices in the CFPA, 12U.S.C. 5536(a)(t)(B). The Navajo Nation also
alleged that Wells Fargo &Company and Does 1-1oviolated theCFPA, 12 U.S.C.ss36(a)(1)(A),
byviolatingthe Equal CreditOpportunity Act(ECOA), 15 U.S.C.1691(a),anditsimplementing
regulation, 12C. F.R.10024, the Electronic FundTransferAct (EFTA), 15U.S.C.1693i(b), and
its implementing regulation, 12 C.F.R.toos.s(a), theTmthinL.endingAct(TIIA), 15 U.S.C.
1642, and itsimplementing regulation, 12C.F.R. 1026.12(a), the Fair Credit Reporting Act
(FCRA), 15 U.S.C.168t (b)and t6t81q, andthe implementing regulation for theTruth in Savings
Act, 12 C.F.R. 10304(a)(1)(i).The NavajoNation alleged that all defendantsengaged inactivity

so State:\ttorne)·sGeneralaction summariesare C\lrrenl as ofSeptember 30 2018,anddon ot indudeacth•itiesthat
1

occurred afler Ihe repcrting period.
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that was aviolationofthe FCRA, ECOA, EFTA, TIIA, and their respective implementing
regulations, the New Mexico Unfair PracticesAc~ N.M. Stat. 57·12·1 etseq.,the Arizona
Consumer Fraud Act,A.R.S. 44-1522 et seq.,and the Navajo Nation Consumer PracticesAc~
N.N.C.!IOI etseq.The Navajo Nation also alleged that the defendants'activity constituted
fraud, conversion, or unjust enrichment.
CQmmonwealthofPennsylvania v. Navient ClirPQrationand Navient Sohttions, L.L.C., No.17·
cv-~814(M.D. Pa. Oct.s, 20 17). On October 5, 2017, the Commonwealth of Pennsylvania filed a

complaint against NavientCorporation and NavientSolutions, LLC.in the United States
District Court for theMiddle District ofPennsy lvania. Pennsylvania alleged that the companies
engaged in unfair methods of competition and unfairactsor practices in the course of
originating private student loans and sen• icing federal and private student loans, in violation of
Pennsylvania Consumer Protection Law, 73- P.S. 201-3. Pennsyh>ania'scomplaintalso included
allegations that the companies' student loan servicing practicesviolated the prohibition on
unfair and deceptiveactsorpracticesundertheCFPA, 12 U.S.C.s53l(a)(l)(B).
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8. Analysis of the efforts of the
Bureau to fulfill the fair
lending mission of the
Bureau
ThisSemi-Annual Report update is focused on highlights from the Bureau's fairlending
enforcementS~ and rulemaking" activities from October 1, 2017,through September30, 2018,
and continued efforts to fulfill the fair lending mission ofthe Bureau,through,supervision,
interagency coordination, and outreach, fromApril1, 2018, through September30, 2018.SJ

8.1 Fair lending supervision
The Bureau'sFair Lending Supervision programassessescompliance11ith Federal fair lending
consumerfinancialla"~ and regulations at banksand nonbanksoverwhich the Bureau has
supervisoryauthority.Asa result ofthe Bureau'sefforts to fulfill its fair lending mission in this
reporting period, the Bureau's Fair Lending Supervision program initiated 13supervisoryevents
at financial services institutions under the Bureau'sjurisdiction to determine compliance with
federal laws intended to ensure the fair, equitable, and nondiscriminatory access to credit for
beth individuals and communities, includingthe Equal Credit Opportunity Act (ECOA)and
Home Mortgage Disclosure Act (HMDA).
For exam reports issued by Fair Lending Supen•isionduringthe reportingperiod, the most
frequently cited violat[onsofRegulation Band Regulation Cwere:
• Section 10034(a):Failure by afinancial institutiontocollectandaccuratelyreportdata
regardingapplications forco1•ered loans that it receives, originates, or purchases in a
calendar year, or, failure to collect and accurately report data regardingcertain requ~
under a preapproval program in acalendar year;
• Section 1002.S(d)(2): Improperlyrequestinginformation about an applicant'ssource of
income;
• Section J002.6(b)(2): Improperlyconsideringage orwhetherincomeis derived fromany
public assistance program;
• Section 1002.9(a)(1), (a)(2), (b): Failure to provide notice to theapplicant30 days after
receiving acompleted application conceming the creditor'sapproval of,counterofferor
adverse action on the application; failure to pro1•ide appropriate notice to theapplicant

9 Dodd·FrankAct § 1016(0)(s).
s> Dodd·Frank.~cl § oo o6(o)(s).

Sl Dodd-Frank Act§ 1016(cX8).
36

SEMI-ANNUAL REPORT OFTHE BUREAU. FALL20lf

121

30days after ta"kingadverse action on an incomplete application; failure to provide
sufficient information in an adverse action notification, including thespecific reasons for
the action takem; and
• Section 1002.12(b)(1): Failure to preserve recordsofactions taken on an application or of
incompleteness.
In the mrent reporting period, the ll\1rem1 initiated ahigher number offair lendings\lpervisol)'
events, and issued a greater number ofmatters requiring attention (MRAs) or memoranda of
understanding(MOUs)than in the prior period. MRAsand MOUsdirectentitiestotake
corrective actionsand are monitoredby the Bureau through follow-up supervisory events. Inthe
current period, however, the Bureau reviewed and found that entities satisfied alower number
ofMRAsor MOU items from past superviSOI)' e1•entsthan in the prior period.

8.2

Fair lending enforcement54

The Bureau has the statutory authority to bring actions to enforce the requirements of HM DA
and ECOA. In this regard, the Bureau has the authority to engage in research, conduct
investigations, file administrative complaints, hold hearings, and adjudicate claims through the
Bureau's administrative enforcement process. The Bureau also has independent litigating
authority andean file c.ases in federal court allegingviolationsoffair lending laws under the
Bureau'sjurisdiction. Likeotherfederal bank regulators, the Bureau is required to refer matters
to the U.S. Department of Just ice (DOJ) when it has reason to believe that acreditor has
engaged in apattern or practiceoflendingdiscrimination.ss
Overthe past year, the Bureau did not initiate orcomplete any fair lending public enforcement
actions.lnaddition, during this reportingperiods6and pursuant tosection 706(g)ofECOA, the
Bureau did not refer any matters to the DOJ 11ith regard to discrimination.
The Bureau continues toadminister prior fair lending enforcement actions. On September 28,
2015, working incoordination11ith the DOJ, the Bureau ordered Fifth Third Bank (Fifth Third)
to pay $18million in damagesto harmedAfrican·Americanand Hispanic borrowers for
unla11ful discrimination in auto lending.s7OnJanual)' 4, 2018, partici]XItion materials were
mailed to potentially eligible borrowers whom Fifth Third overcharged for their auto loans
notifying them how to participate in thesettlement fund.

"Section ooo6(c)(s)oflhe Dodd-FronkAct r«luireslheBu,...uloincludein thesemi·annu~ r<'!X<I public
enforcemenl actioosthe Bu r<ou"·asa party toduringlhepre<tdingy.,r, which isOctcl:ier 1, 2017, thowgh
September 30,2018, for thisrep(lft.
SSSeeos U.S.c.§ 1691e(h).
"'October 1, 2017,1hrrughSept""ber 30,2018.
S> On May 2 1, 2018,1he Presidentsigneda joint resolulion passed bj•Coogressdisappro.-ing Ihe Bur.,u's Bu lietin
litled'lndir«t.~uto l.endingandCooopl~ncewith theEqualCrcdit Oppcrtunity Act"(Bullctin), which had prodded
gu idaoceaboul E.COAand itsimplemet~lingregutalion, Regulalion B. Coosi~etlt wilhlhejoinl resolulion,lhe
Bu Helin h:os noforreor efkct.TheE.CO.~ and Regulation Bare undlangedand remain in forccandeffect.
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On Februal)' 2,2016, working1111h the OOJ, the Bureau orderedToyotaMotorCredit
Corporation (Toyota Motor Credit), to pay up to $21.9 million in damages to harmed AfricanAmerican and Asian and/or Pacific Islander borrowers for unlawful discrimination.SSOn
December 29, 2017, participation materials were mailed to potentially eligible borrowers whom
Toyota Motor Credit overcharged fortheir auto loans notifyingthem how to participate in the
settlement fund.
On May 28,2015, workingjointly111th the OOJ, the Bureau and the OOJ filed ajoint consent
order against Provident FundingAssociates(Provident). Theconsentorderrequires Pro1~dent
to pay $9 million in damages to harmed African-American and Hispanic borrowers forunlawftd
discrimination in mortgage lending. On November2, 2017, participatingAfrican-American and
Hispanic borrowers who were unlawfully overcharged on their mortgage loanswere mailed
checks compensatingthem for their harm.
On July 14,2015, ,,·orkinginclosecoordination,,iththeOOJ, the Bureau ordered American
Honda Finance Corporation(HondaFinance) to pay $24 million in damages to harmed AfricanAmerican, Hispanic, and Asian or Pacific !slanderborrowers.!~ On October 2,2017,
participatingAfrican-American, Hispanic, and Asian or Pacific Islander borrowets, whom
Honda Finance overcharged for their auto loans were mailed checks compensating them for
their harm.
On June 29, 2016, the Bureauand the OOJ announced ajoint action against BancorpSouth
Bank (BancorpSouth) fordiscriminatOl)' mortgage lending practices that harmed African
Americansandotherminorities. Theconsent order, which was entered by the court on July 25,
2016, requires BancorpSouth to pay $4 million in direct loan subsidies in minority
neighborhoods6<> in Memphis, at least $8oo,ooo for community programs, advertising,
outreach, and credit repair, $2.78 million to African-American consumers11i10 were un Ja,,fully
deniedor overcharged for loans, and a $3 million pena\ty.6•Thesettlementadministrator
distributed participation packets to potentially eligible borr011ers in June 2018.

8.3 Fair lending outreach
The Bureau is committed to hearing from and communicatingdirectly111thstakeholderson
compliance and educationrelatin,gto fair lending.62 Outreach isaccomplished through issuance
of Reports to Congress, Interagency Statements, Supervisory Highlights, Compliance Bulletins,
lettersand blogposts, as well as through the delivery ofspeeches, meetings, and presentations
addressing fair lending and access to credit matters. During the reporting period, Fair lending
staffparticipated in eight eventswhere they worked directly 111thstakeholders to educatethem

~ Seesupr.1note57

'» See supra note57
6o )!ajori~·-m inorit)" neighb<rhood<or minority ncighborboods rerers IOCenllJS tracts with a minoril)' pq>ulatioo

grealerthan so%.
6• Con sent Or<k>r, UnittdStates u. &mcorpSouth &mk, No. 1:tlkl·-oott8-CHO-DAS(N .D. Miss. July 25, 2016), ECF

No.8, http:l/fil!tS.mnwmgrfjn;ure.gcy/ UdOS'tlmrnt£12ot6c6 cfub b3nromSouth-smS'flt-ordcr.pdf,
6l Dodd-FrankAct § 1013(c)(2XCl33
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about fair lending compliance and access to credit issues, heard stakeholder views on Fair
Lending's work to inform the Bureau, or provided speeches on fairlendingtopics.
On Monday,September 17,2018, the Bureau held a day·longsymposiumtitled,fu!.ili!i!!.u
Bridge to Credit Vjsibiljty.Adiverse set ofstakeholders-including those representing industry,
academia, trade associations, government, community groups, research, and policy and think
tank organizations-partieipated in the event, which explored challenges related to access to
cQns~mer and small b\ilsiness credit and PQtential innQvatiQns and strategiestQ expand credit
access. The symPQsium dialog1•eco1·ered innovations that assist consumers who have"invisible"
credit profiles or live in geographies 11ith limited accessto mainstream credit; modelsof
innovative "entf}~ credit products used to establish credit, such as secured creditcards, credit
builder products, installment loans, and possibly retail credit; microenterprise credit products
and services that promotetheestablishmentand gro11thofsmall businessenterprises;and the
use ofalternative data to establish acredit record. On the dayofthesymposium, the Bureau also
released a new researchdata ooint on the geography of credit invisibleconsumers. This
publication provides a.cJoser look at the relationship between geographyand credit invisibility.

8.4

Interagency coordination

The Bureau'sfairlending activity involves regular coordination with other federal and state
regulatory and enforcement partners.~ During the reporting period, Fair Lendingstaff
continued to lead the Bureau's fair lending interagency coordinationandcollaborationefforts by
working with partnerson the lnteragencyTaskForceon Fair Lending, the Interagency Working
Groupon Fair Lendin~ Enforcement,andchairingthe FFIEC HMDA Data Collection
Subcommittee.

63Dodd·Frank ,\cr § 1013(c)(2XB).
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9. Analysis of the efforts of the
Bureau to increase
workforce and contracting
diversity consistent with the
procedures established by
the Office of Minority and
Women Inclusion (OMWI).
The Bureau developed a Diversity and Inclusion Strategic Plan 2016-2020 to guide the
Bureau's efforts to manage its dil•ersityand inclusion goals, and objectives.6<TheBureau
also publishes an Annual OMWI report in the spring of each year; its 2017 report was
issued on March 29, 2018.6;
During the reporting period, the Bureau began executingonobjective;andstrategiesoutlinedin
the Bureau ofConsumer Financial ProtectionStrategic Plan FY 2018-202~(BureauStrategic
Plan), which complements and reinforces the Diversity and Inclusion Strategic Plan.
Objectil•e 3.2ofthe Bureau'sStrategic Plan commits the Bureau to "maintain a talented, diverse,
inclusive and engaged workforce." The plan requires the Bureau to achieve this objective 11ith
specific strategies, which are:
Establish and maintain human capital policies and programs to help the Agency
effectively and efficiendymanage a talented, diverse, and inclusive won-force.
• Offer learning and development opportunities that foster aclimate ofprofessior~ll
growth and continuous improvement.

6.t wwu·wn5umrrfina!'IC'f.g(!,'fd"tn·tM@IrMrM·rept~tts/cfoh:di\'ruiN·i\nd·inclu~inn·strnttJiN'!ffin-2o!6-

~.
6S"'"''''.WnsJmttfin~n('f.gt!> ld·ua-r<garchfrrm!th·r¢tH!tM20IZ~ff~tt:minnrity~nd-\,'(!))fn-in(']usim1\Dmlal

report:('Ongryss/.
" ~n,·,,·.rongJmerfinaocr.go.·/about-usfbudgrt-strntegytgrntq:ic-vlrm.
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• Develophuman capital processes, tools, and technologies that continue to support the
maturation ofthe Bureau and the effectivenessofhuman resourceoperations.
• Builda positive work environment that engages employees andenables them to continue
doing their best work.
• Maintain comprehensi1·eequal employment opportunity (EEO) compliance and diversity
and inclusion programs, including those focused on minority and women inclusion.

9. 1 Increasing workforce diversity
As of September 2018, an analysisofthe Bureau's current workforce reveals the foii011ing key
points:
Women represent 49% ofthe Bureau's workforce in 201811ithno change from 2017.
• Minorities represent 40% ofthe Bureau workforce in 201811ith a one percent increare of
ethnic minority employees (Hispanic, Black, Asian, Nalive Hawaiian/Other Pacific
Islander (NH/OPI), American Indian/Ala!ka Native (A1/Ahry and employees ofTwo or
More races) from 2017.
• Asof September30,2018,124% ofBureauemployees(excludinginterns) identified as
an individual1wth adisability. Out ofthe workforce,3.2%ofemployees(identifiedasan
individual 11ith atargeted disability. The Bureau hasalready exceeded the workforce
goals of12% for employees with disabilities and 2.o% foremployees11ith targeted
disabilities-exceedingin both salary categories as required in the EEOC's Sectionso1
regulations.
The Bureau engages in the fol1011ingactivities to increase workforce diversity:
• Staffing
o The Burea11enhancesdiversity by recruiting, hiring, and retaining highly qualified
individuals from diverse backgroundsto fill positions at the Bureau. During the
reportingperiod, the Bureau was under a hiring freeze. The Bureau continued to
utilize the student volunteerinternship program and other professional development
programs to assist in theAgency'sworkforoe needs.
• Workforce engagement
o To promote an inclnsive work environment, the Bureau focuses on strong
engagement 11ith employees and utilizes an integrated approach to education,
training, and engagement programs that ensures diversity and inclusion and
41
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non-discrimination concepts are part of the learning curriculum and work
environmemt.
• Strategic planning
o The Bureat1ensuressenior leaders are aware of demographic trends ofthe Bureau's

workforce. Planningis done to increase inclusionand retention ofthe diverse
workforce.

9.2 Increasing contracting diversity
In accordance with the mandates in section 342(b)(2)(B) of the Dodd-Frank Act, Goal Four
in the Bureau's Diversity and Inclusion Plan describes the efforts the Bureau takes to
increase contracting opportunities for diverse businesses including Minority-otmed and
Women-o1111ed Businesses (MWOBs). The OMWI office and the Office of Procurement
collectively work to increase opportunities for participation by MWOBs.

9.2.1

Outreach to contractors

The Bureau increasesopportunitiesforparticipationofMWOBs by:
• Creatingand publishinga procurement forecast to assist contractors in better
understanding upcoming business opportunities.
• Proactively making recommendations that promote the useofqualified MWOB
contractors in Bureau contracts.
• Updatingand distributingtechnical assistance guides for businesses includingA Guide
to Doing Business with the Bureau, in order to assist businesses understand the
procurement process. These resourcesare also made available digitally on the Bureau
website.67
• Publishing the Bureau's supplier diversitypolicyon the Bureauwebsite.68
• Participating i11 four national supplier diversity conferences aimed at M\I'OBs and
providing technical assistance meetings to businesses new to governmentcoot ractingor
doingbusiness"ith the Bureau.
67 1\'W\\'.SOftSJmf.'!finnntt_go.•labout-u~ldcing·husinc~""·ith'ils/
" W\\'h'.consumerfinanse.go•!abopti!s/doing·hu~ngg;o~.~ith.Ysbmall·minority·businl%'seo;/
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As a result of these efforts, 32.6%ofthe$139 million incontractsthat the Bureau awarded during
this time went to ~1\VOBs.
Table4: AMOUNT OBUGATED TO MINORITY -OWNED AND WOMEN-OWNED
BUSINESSES
DoUars Obligated

Percent ofTotal

MWOB Category

$ 13,432.759

9.7

Women

$2,535,740

1.8

Black American

$3,829,184

2.8

Native American

$24,512,953

17·7

Asian American

$ 1,582,335

1. 1

Hispanic American

9.3 Diversity within the Bureau contractors'
workforces
In accordance with the mandates in section 342(c)(2) of the Dcdd-Frank Act, Goal Six of
the Bureau's Diversitr and Inclusion Plan describes the efforts the Bureau takes to
determine that a contractor will ensure, to the maximum extent possible, the fair inclusion
of women and minorities in the contractor workforce, and as applicable, subcontractors
workforce. To provide notice to contractors of this responsibility, the Bureau developed and
inserted acontract clause, Good Faith Effort, into all Bureau contracts. During the
reporting period, more than 200 Bureau contractors accepted awards containing the Good
Faith Effort Clause to include minorities and women in their workplaces. These contractors
,,;u submit documentation detailing their workforce diversity practices in FY 2019.
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LETTER SUBMITTED BY THE ASSOCIATION OF CREDIT AND
COLLECTION PROFESSIONALS

I

ACA
ISTERSATIOSAL
ThrA\~ofCrrd!t

March II, 2019

md Col!«ooo 1'!0""""'"

The Honorable Mike Crapo
Chainnan
Commince on Banking, Housing, and Urban
AOairs
U.S. Senate
Washington, DC 20510

The Honorable Sherrod Bro1111
Ranking Member
Commitlce on Banking, Housing, and Urban
AOairs
U.S. Senate
Washington, DC 20510

Dear Chaim·oman Crnpo and Ranking Member Bro1111:
On behalf of ACA International (ACA), the Association of Credit and Collection Professionals, I
am writing in regards to tomorrow's hearing, ''The Consumer Financial Protection Bureau's
Semi-Annual Repon to Congress ("CFPB'' or "Bureau").'' ACA International is the leading trnde
association for credit and collection professionals representing approximately 2,500 members,
including credit grantors, third·pany colloction agencies, asset buyers, attome)~. and vendor
afiiliates in an industry that employs more than 230,000 employees worldwide.
Notably, the accounts roceivables management industry is one of the first industries to welcome
new rules from the CFPB and has worked closely with the Bureau since its inception on our
shared goal of se"•ing consumers. This is evidenced in the extensive compliance resources ACA
members have developed and studied in line with Bureau examination manuals and other
materials, ongoing discussions and sharing of resources and data for Bureau poliC)1naking,
collaborntion on financial literncy projects, among many other undenakings. TI1is collaborntion
throughout both a Democrat and Republican Administration stems from the fact that ACA
members suppon the stated mission of the CFPO to protect consumers in the financial services
marketplace. Since its inception however, there have been many instances when the Bureau has
failed to fulfill its statutory mission and obligations, which require it to make markets for
consumer financial products and sel\~ces work in a fair, transparen~ and competitive manner.
ACA members play acritical role inensuring that consumers can continue to access credit and
services. As an academic study about the impact ofdebt collection noted, ·'Ina competitive
market, losses from uncollected debts arc passed on to other consumers in the fonn of higher
prices and restricted access to credit; thus, excessive forbearance from collecting debts is
economically ineOicient. Again, as noted, collection activity influences on both the supply and
the demand ofconsumer credit. Although lax collection etTons will increase the demand for
credit by consumers, the higher losses associated with lax collection eflons will increase the
costs oflcnding and thus raise the price and reduce the supply of lending to all consumers,
especially higher-risk borrowers.'' Inshon, consumer hann can result in several ways when
1
Zy"icki. Todd. "The Law and Economics ofConsumer Dcbl Cottection and I~ Regulation:· a,·ailable at
httos:IA"'"'·m«mtus.orsfsvstemlfiles/Zwidi·Dcbl.Colloction.odf. (Sq>. 2015).
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unpaid debt is not addressed, and ACA members work to help consumers understand their
financial situation and \\1tal can be done to address it, and improve il.
Consumers often need I he information that ACA members provide them to mainlain their
financial heahh, and open communication can often lead to the most favorable outcome for them.
We appreciate the Committee's recent recognition ofthis concept during the federal government

shutdo1111 in a letter that acknowledged, "...once negatil'e inlbmtation is reponed toconsumer
reporting agencies, allected employees arc likely to sec a reduction in their credit scores. This
may limit their ability to access credit or resuh in higher interest rates and more costly temts on
credit in the future. Prudent workout arrangements that are consistent withsafe-and-sound
lending practices are generallr in tlte long·temt best interest ofthe financial institution, the
borrower, and the economy:··
Kevin Williamson recemly observed ina National Re••iewanicle that, "Third-pany collectors are
subject to much more Slringent regulation than are original creditors. For instance, the Fair Debt
Collection Practices Act applies only to third-party agents. Debt collectors and credit-card 8ui
companies may be among the least sympathetic figures in all of business, but at the other end of
those debts are doctors, dentists, apartment manage.rs- and taxpayers, too.'J To this point, the
work of ACA members serves large and small businesses, hospitals, medical providers, and those
lending to consumers throughout every community in the country. Many of the businesses and
employers in your states arestill nourishing today because of ACA members.
As the Bureau moves forward under this new era of leadership, Congress should urge it to create
transparent and workab-le policies for the financial services industry, which also impact the
millions of financial services industry employees and those seeking access to credit in the United
States. Outlined are are.as we would like further consideration gil·ento under Director
Kraninger's leadership:
I.

ACA Urges the Bureau to Take into Account the Feedback Provided During
its Extensive Request for Information Process

Good policyrnaking does not result when those 11'fiting and enforcing the rules have preconceived notions, lack transparency, and are agenda driven. While the consumer perspective is
critically important, it is also essential to consider di1•erse perspecti•·es and real-world in house
experience of those working to actually provide products and services to consumers. This
benefits both consumers and those ser~•ing them when the Bureau CM crallmore infomted rules
and policies, which take into account the acmal impact of new compliance and regulatory
burdens, and the unique needs ofdiflerent consumers throughout the country. We appreciate the
steps the Bureau has recently taken in the ongoing robust eflortto seekand compile feedback
through Requests for lnfonnation (RFI). The comprehensi1•e RFI responses should be used to

improve upon previous practices.
ACA members take their obligations to consumers when collecting debts very seriously, and the
input provided throughout the RFI process is a roadmap to how the CFPB can best work with
industry in the shared pursuit of improving consumer outcomes.
' lener from Chai~l\lman Maxine W•tm •bout the r..'llernt gorernm<nt shutdo11n, 31~il3ble "
htt!ll:llf.nan<i•lserrices.house.gorluploaderlfilesl<hutdolln letter to indUS!!\' OttSI9.00f (Janu•ry IS. 2019).
3 Williamsen. Kc1in. Odeto a Bagman. '''3ilable at httPS:I6mw oaJionatre,·iewcomfmagazin<l2019/0311llode·!O=
~(February21. 2019).
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II.

ACA Urges the Bureau to Continue to Host Industry Roundtable Discussions

The BureJu over the past year held roundtables to gather feedback about the RFls and other
matters. These have allowed industry and representatives ofcommunity and consumer groups to
provide valuable feedbackand input to the Bureau about what they are hearing from their
constituencies throughout the ocuntry. In its early years, the Bureau solicited feedback only from
cenain consumer advoc~cy groups and did not take aholistic~pproach to workingto understand
the consumer financial services marketplace. ACA has been appreciative of more n.'Cent
opportunities for open dialogue, and we would urge the Bureau to continue to hold industry and
consumer group roundtables to facilitate transparent discussions with all stakeholders.
Also recently, all advisory board and council meetings have been made public. In general, we
support the concept of advisory councils because we believe it is beneficial for Bureau statTto
have more infonnation about industries, particularly if they do not have any specific industry
experience. However, ACA also recommends that the Bureau consider having a nonbank
advisory board since the debt collection industry often only has one, or as is currently the case
zero, seats on the Conswmer Advisory Board (CAB). Meanwhile, other industries have
significant representation on councils and on the CAB, even when the FDCPA Notice of
Proposed Rulemaking is one of the main items currentlyon the CFPB rulemaking agenda.
Nonbank participants in the financial services industry should not be overlooked in their ability
to provide important feedback and should be gi1•en the same opportunity to meet11~th Bureau
leadership, as other consumer groups and financial services participants are.
Ill.

ACA Sup·ports Clarifying the Fair Debt Collection Practices Act

The accounts receivable management industry has been looking for clear regulatory guidance on
the FDCPA, 15 U.S.C. § 1682 et seq., since its enactment in 1977. Congress did not provide the
Federal Trade Commission (FTC), who previously was the primary agency with jurisdiction over
the debt collection industry, with any rulemaking authority under the FDCPA, which is a strict
liability statute. The failure of Congress to act has resulted in a patchwork of interpretations of
the FDCPA by the courts, as well as a cottage industry of plaintiffs' attorneys who have done
little to protect consumers, while creating profit centers for lawyers. It is important for the CFPB
to carefully consider its proposals from the perspecti1•es of both the consumer and the debt
collector and find the reasonable balance that ensures the full intent of the FDCPA. Our
suggested clarifications to the FDCPA are attached to this letter.
IV.

Pre-Rule Actions Surrounding Debt Collection Need to be lmprol'ed Upon

ACA member companies support fair, objective, and well-supported Bureau rulemaking that is
focused on clarifying legal obligations for debt collectors and solving problems for consumers
and regulated entities. Too often, however, the Bureau's ntlemaking processes have been
agenda·driven, lacking in objective evidentiarysupport, dismissive of both the Small Business
Regulatory Enforcement Faimess Act (SBREFA) small entity representative (SER) input and the
need for rigorous cost·benefit analysis, and poorly conceived to solve real problems. The
following pre-rule actions by the Bureau need to be improved upon: a flawed and nontr3J1Sparent consumer S\lrvey; failure to conduct effective consumer disclosure testing; and a
misconceil'ed SBREFA panel process that failed to include critical participants. With respect to
SBREFA, many industries and small businesses have observed that the Bureau treats important
process as an empty, formalistic exercise, obligatorily tacked on the end of the Bureau's prerulemaking schedule, well past the point when the Bureau's course was set.

3
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V.

The CFPB's Complaint Database Paints an Inaccurate Portrait of the Debt
Collection Industry

The Bureau has on numerous occasions reported that the debt collection industry receives the
higllest number of complaints. Howe1•cr, in this reporting the Bureau fails to contextualize the
number of complaints as compared to the number ofcontacts the debt collection industry makes
to consumer.; over a given )'ear, which lhe Philadelphia Federal Reserve estimates 10 be well
over one billion.' Prov[ding better understanding of, and perspective, on the debt collection
marketplace would betuer serve the Bureau - and consumers- in the Bureau's analysis of the
debt collection industry. The Bureau should foeus its resources on actual consumer hann rather
than rnw number.; of complaints provided without context. Indoing so, the Bureau would
realize that debt collect ion complaints account for only 0.005%of all consumer contacts made
in a gi1•en year by debt collectors.
Ironically, the Bureau also reports that the debt collection industry has a response rate of94.4%
in 2017, one ofthe highest r3les ofany industry that receives Bureau complaints. 1 What the
Bureau f.1ils to publicize is that 84% of debt collection complaints are closed '\vith
explanation," meaning the consumer's issue was specifically addre.ssed and/or resolved. 6
A. Complaims are Defined Too Broad(!•andNot Othemise Verified.

The most troubling aspect of the complaint database for ACA members is the Bureau's
treatment of complaints including: (I) the Bureau's broad definition of a complaint as
··submissions that express dissatisfaction with, or communicate suspicion of IITongful conduct
by, an identifiable entity related to a consumer's personal experience with a financial product or
service," 1 and (2) the Bureau's failure to verify the accuracy of the complaints it receives. The
Bureau's approach to c.onsumer complaints in this fashion results incomplaints being counted
against debt collectors for conduct, which even iftmc, is not otherwise unlawful, but more
imponantly is often factually inaccurate. For example, a consumer maysubmit a complaint that
his or her insurance company should have paid a medical bill. In this instance, the debt collector
did not engage in any unlawful conduct, yet the complaint is counted against it even thougll the
debt collector had the right to contact the consumer. In the same scenario, if the consumer
makes the same complaint against the owner of the debt, the medical provider, the complaint is
also counted against the debt collector, and thus two complaints are recorded lor the one debt.
The Bureau simply accumulates all complaints submitted by consumers without considering the
nature of the complaint and without regard to its accuracy or legitimate characterization as a
' Rob<n M. llunL PhD. Vice Prosidem and Director. l'a)~Jenl C3tds Cent<r Federal Reserw Bank of Philadelphia.
Undcr>1anding the Model: The Life Cycle ofaDcbL Presented at "Life ofa Debt: Data lmoyity in Debt
CoiiC<:tion." FTC-CFPO Roundtable(June 6. 20t3) ,,,;table at httpsJI"""'.ftc.gov/nt\\H\'Cnts/e,~nts·
<Olendar/l013/0611ife.<lebt-<lata·intesriw.d<bt-<ollection.
5
CFPB. ConsiiJil<r Compia int Database. as of December 2017 3\'ailable at hnpsillnm.consumerfinancc.oov/da!ll·
F,rchlcoo~umer-complaint~f.

Josh Adams, PhD. DirectOI' ofReseorch. ACt\ International. A Re'l·iew of Debl Collwion Complnims St•bmi11ed 10
the Conszmrtr Finandt1l Protertion Brmum's Complaint Dmobast in 101 i. ACA lnlcmational While Paper
(Jantl3t)' 20t S). amilabl< at hnpsJII""'',3C3intemational.orgl.,..ts/restarch·Statisticsfaca.wp-complaints·reliew.
]017.00(
CFPB. Cor~tuml!l Respo11se: AS•wpshol of Complaims Receit'fli (July 2014). a\'ailable at
hnps:llr.Jes.cons!lJ11<ffinanQe.AAvlll20141l1 cfpb repon C9!1SUmcr-<QlT!ptain!·snapshot.OOf.
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complaint against a debt collector. The result is an anificially inflated amount of complaints
against the debt colle~:tion industry. 8

B. The Lack ofSI!uutory Awhority to Publish Consumer Complllilll Data
Although two provisions of the Dodd-Frank Wall Street Refom1 and Consumer Prote~:tion Act
require the Bureau torepon annually to Congress about the number of consumer complaints in
general, 9 and to repon semi-annually to the President and designated congressional committees,
cenain analyses of the complaints the Bureau has reeeived and collected in its databases from
the prior year. 10 However, nothing in either section of the statute authorizes the Bureau to make
the consumer complain.! database public. The publishing of inaccurate and unverified
infom1ation about any debt collector results in reputational ham1 that cannot otherwise be
reversed. It also misleads consumers, which could lead to unfounded concerns about engaging
with the collections industry, despite that this engagement is often essential to preserve credit
options and avoid other problems that result from unpaid debt. One academic called the
complaint database a"government sponsored Yelp." 1
Analyzing complaint data on a broad scale and highlighting trends appears to fulfill the
Bureau's statutory man.date; public shaming does not. As the complaint database and its utility
is revaluated going forward, we ask that the Bureau focuses on ensuring that it is being used in
way in which true concerns are collected and addressed, not as a public relations tool to punish
disfavored industries. The credit and collection industry is deeply interested in identifying true
complaints and problem actor.; to weed out any bad practices, but the current process and
reponing for the complaint database is not efiectively doing that.
VI.

More Transparency and Due Process Should be Included in CFPB
Enforcement Processes

To fulfill its statutory mission and obligations properly, the Bureau must strictly adhere to fair,
clear, and transparent enforcement processes and practices. Too often in the past, the Bureau's
actions have fallen shon of these standards. Many who have been the subje~:t of enforcement
actions view the experience as a one-sided imposition of the Bureau's interpretation of the law,
with firms lacking effective recourse to put forward a contrary view and, more often than no~
pressured into settling to a1•oid the high cost of contesting the allegations. This sense of pressure
is panicularlystrong for small businesses that lack the resources for dealing with an opaque,
protracted, and unresponsive process.

8Josh Adams. PhD. Direct<>rofResem:h. ACA International, A R..,;,..ofDebt CQ/Ieclion Contploutls Submi11ed10

the Cormmrer Ftiumcial Protet..·tl-fJn Burtlm's Complaint Darabase in 20/7, ACA lmemational While Pape-r
(January 20 IS), '''ailable at hnps1A\\\W.otaintcm:llional.org/assct<fres<areh·stat~ticsla<a-\\p-comploints-reviewi017pd(
12 u.s.c. >493tbXlXC).
10
t2 U.S.C. S496(cX4).
11
Assessing 1/te £jJec1s ofvmsumtr Financiollnformation. &fore 1ht S. Comm. 011 Btmki11g. l/ousi11g, tmd Urlxm
Afloirs. {AprilS. 2016){St>t<mcm of Todd Zywicki, Goorgc M:lSOn University Foundation Professor of La"'
Amonin Scalia School of Law at G001ge M:lSOn University. Executi,·e Oir<-ctor. Law and Eccnomies Ctnter),
available at. http>1l\\\\w.l!anking.senate.•ovftmolrn<di!lfdoc!Zv\\icki%?0Testimon-"1i10:M·I6 odf.
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An unseuling example o0f egregiousenforcement activity was the action the CFPB tookagainst
Weltman, Weinberg & Reis Co., LPA ("Weltman law finn") in Apri12017 after it refused to be
intimidated into a Consent Order based on liberal interpretations of the law and alleged violations
ofthe FDCPA This followed a Civil Investigative Demand (ClD) process initiated by the CFPB.
After a laborious and resource crippling challenge to the CFPB's actions, the Weltman law finn
prevailed in the Northern District of Ohio when it was found that the CFPB's lawsuit lacked
merit. Attached is Managing Shareholder Scott Weltman's testimony from last week in the
House Financial Services Commiuee. It outlines the irreparable damage the Bureau did to his law
fim1, the loss ofjobs, a~d the wasted time and resources that resulted fromthe CFPB's past
mantra to "push the envelope'' even with flimsy and unsubstantiated evidence of consumer harn1.
Sadly, for smaller law finns or agencies, the ability to fight back against fishing expeditions and
meritless claims would not e1•en be an option.
This type ofpast questionable acti1•ity has also led to serious concerns about the Bureau's
practice of characterizing conduct as an unfair, deceptive, or abusive act or practice (UDAAP)
without prior notice, and then holding other businesses accountable under this retroactive
interpretation of legally required or proscribed behavior. Moreover, it remains unclear how the
Bureau defines UDAAP, with the "abusive" prong continuing to be a particularly subjective
matter for individual enforcement auorne~~ and examiners. Objections on fairness grounds to an
enforcement action that faults a business for conduct in the past that was legal at the time have
fallen on deaf ears. An ~genda-dril•en rulemaking through enforcement approach causes
businesses to sulfer from a lack ofknowing what is expected and required ofthem and waste
resoun:es that could otherwise be put towards improving consumer outcomes.
VII. Congressional Solutions
As the CFPB moves into a new era with its second pennanent director, we are hopeful that
Congress can put partisan views aside and work together to make common-sense reforms. The
Dodd-Frank Wall Street Refonn and Consumer Act is a complex and lengthy law, and it only
makes sense that there may be aspects of it that need refom1as time moves on. Accordingly, we
recommend that the following legislative refonns are considered.
• Congress sltould enact legislation to create a five-member, bipanisan commission at
the Bureau rather than having a single director only removable "for cause." This
would ensure cenainty and stability in financial services regulation for America's
consumers, small businesses, and the economy. Incontrast, a sole director structure at
the CFPB creates a whipsaw ell'ect in financial services regulation, making it difficult
for financial services organizations from being able to create long tenn business
plans, invesl in new products and services, and best serve their consumers. Having a
multi-member commission will increase transparency at the Bureau and allows for
input from multiple stakeholders. Robust debate with multiple viewpoints is more
likely to strengthen consumer choice and the ability for consumers to access credit.
• Congress should also move legislation fonvard to change thesource of funding for
the CFPB from Federal Reserve System transfers to annual appropriations. This is
appropriate because it adds checks and balances and allows consumers through their
elected oOicials to ha1•e a voice in the direction of the Bureau. This is panicularly
important to add transparency and accountability to the single director structure,
which currently answers to no one.
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• Congress should also consider enacting right to cure legislation for the FDCPA. A
right to cure would allow consumers to be protected by incentivizing swift correction
of unintentional violations of the FDCPA, while limiting frivolous litigation over
highly technical mistakes.
Thank you for your leadership in holding today's hearing and attention to these important

matters. We look forward to continuing our engagement with the Senate Banking Committee.
Sincerely,

Mark Neeb
Chief Executive Ofticer
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ACA recommends the following proposals for consideration by the CFPB for its FDCPA
rulemaking:
A clearly defined "date ofdefault";
Defining a dispute and developing a fom1al dispute process;
Standardization of information that is transfenred between first and third parties;
Aclear and concise model Validation Notice;
Clear guidance on the use of modem methods to communicate withconsumers
including email messages and text messages;
• A clear and concise safe harbor for leaving voicemail messages; and
• Avoidance of a "one size fits all approach" in developing rules.

•
•
•
•
•

Clearly Defined "date of default"
An acceptable definition must be applicable to all ACA members: third party debt collectors and
also those members who provide first party business process outsourcing (BPO services). The
definition must consider the various ways accounts are placed withagencies, as well as the
contractual differences that may be present 11~th different debt types. At the same time, it is
critical that the definition is as straightforward as possible, so that FDCPA and statute of
limitations triggers can be clearly identified.
Recommendation: If not defined by a contract which fom1ed the basis of the debt, then the
default date shall be the date the debt was placed or assigned to a third-party debt collector.
II.

Definin~ a Disoute and Developing a Fonnal Dispute Process.

The FDCPA does not define the tenn "dispute." The CFPB's prior recommendation of sorting
the definition of a dispute into specific categories was problematic, especially because it included
a "generic" dispute option which would allow a dispute to be denominated without identifying a
specific reason for the claim. As a result, any rule must include a clear definition of what
constitutes a dispute so that a debt collector can: (I) easily know when the dispute process is
triggered, and (2) adequately respond to the consumer. The goal of any dispute process must be
resolution of the dispute and therefore any definition of the tenn must require the consumer to
fully and completelyarticulate the issue being raised about the account being collected.
Recommendation: The CFPBshould clearly define what constitutes a dispute. We recommend a
challenge to the amount of the debt orthe identity of the debtor to trigger the dispute process.
Once a valid dispute is made, then a three-step process must commence: intake, investigation and
resolution. For the intake phase, the CFPB should develop a standardized set ofquestions that a
consumer must respond to regardless of whether a dispute is made orally or in 1\Titing. These
questions must, at a minimum, require the consumer to identify which specific account he or she
is disputing and to proliide a specific reason in support of why the balance or identity is
inconrect. Aconsumer may answer these questions by any appropriate means, (i.e. letter,
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telephone call, email, CH through a secure ponal of the debt collectOr). However, if the consumer
does not provide the required responses, then the dispute would not be considered valid and the
debt collector would have no funherobligations. For a valid dispute, during the im•estigation
phase, the debt collector would be required to review and obtainas much infonnation as possible
in response to the dispute. During the resolution phase, the debt collector would relay the
infom1ation to the consumer and take appropriate action.
Ill.

Developing a Unimsal Standardization of Information that is Transferred
between First and Third Panies

This proposal will require collaboration with first panies since no existing process exists.
Howe1•er, for small businesses that use debt collectors, broad requirements of infom1ation
tra11sfer may be problematic, including the challenge ofcostly technology requirements. Original
creditors and lenders 11~11 need to come to a consensus on the panicular information that should
be transferred to a debt collector (whether in a first or third pany capacity) as well as the
universal method for transmission of the infonnation. Just as imponant will be what information
gets returned to the creditor.
Recommendation: The CFPBshould require first panies to have the necessary information to
ensure the debt is for the right amount and is owed by the right person before transferring an
account to a third pany debt collectors and/or a debt buyer if the account is sold. Inaddition, the
CFPB should conduct one rulemaking relating to both first-and third-pany debt collection issues
simultaneously.
IV.

A Clear and Concise Validation Notice

The CFPB put fonh a sample Validation Notice in its Outline of Proposals for Debt Collection.
Issues that ACA addressed in regard to that sample notice included the failure to take into
account applicable state laws that go1·em disclosures collectors must provide, the failure to
promote electronicalternatives to the "tear ofr' form, and the failure of the notice to invite
consumers to state the ~ature of their dispute on a website or ponal (or to request a mailed fom1).
There were also objectLons that the notice did not promote a way for the consumer to resolve the
debt.
Recommendation: ACA has provided the Bureau with suggestions for a validation notice.
V.

Clear guidance on the use of modem methods to communicate with
consumers

Two-way communication is the key to a resolution ofdebt. As a result, modern methods of
communication must be: (I) encouraged and, (2) coupled 11~th requisite safe harbors. Newer,
alternative communication methods, not addressed in the FDCPA, are typically the way
consumers prefer to be contacted; they are less intrusive and provide consumers 11~th more
control.
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Recommendation: The CFPBshould provide much-needed clarity around how debt collectors
can lawfully communicate with consumers using modem technology, including through email
and text message by:
o Confirming that it is pennissible to email and text required notices (as long as
otherwise legally permissible).
o Clari(yi~g that those who otherwise are complying with FDCPA requirements and
rules, qualify for an exemption from theE-Sign Act requirements for validation
notice, pursuant to 15 U.S.C. § 7004(d)(l).
o Providing that the consent to emailor send text messages transfers from the
creditor to the debt collector; and
o AOimting that a notice or disclosure is presumed to be recei1•ed when the
correspondence is sent, as long as there is no bounce-back.

VI.

The Bureau should provide a clear and concise safe harbor for leavine
voicemail messa2es

The Bureaushould pro,•idea clear and concise safe harbor for leaving voicemail messages. The
limited-content message would not qualify as a"communication" under the FDCPAand thus not
trigger debt collector disclosure requirements, like the mini-Miranda. Using this message,
therefore, reduces or altogether el iminates the risk of a third-party disclosure because the
message does not state that the call is regarding a debt, is from a debt collector, or is an attempt
to collect a debt.
Recommendation: ACA suggests the following limited content message: "This is John Smith
calling for David Jones. David, please contact me at 1-800-555-12 12".
VII.

When considerine rules. the Bureau must avoid a "one size fits all
approach"

The CFPB must recognize the fact that a "one size fits all" regulatory approach does not address
the diversityof businesses that use third party debt collectors, or the types of debts collected. The
concept of a "default date" is not the same for a medical debt as it is for a credit card or an auto
loans. lnfonnation for debt types varies, especially when it comes to verifying the debt. Finally,
requirements for model 1•alidation notices must reflect the fact that different debt types have
different fees associated with themand that the accrual of interest, if any, can vary.
Recommendation: For any proposed rule, the CFPB must take into consideration the various
debt types and provide alternative methods ofcompliance, whether by using an alternative
disclosure or process, in order to achieve the intent and purpose of the rule.

10
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LETTER SUBMITTED BY THE CREDIT UNION NATIONAL ASSOCIATION
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President & CEO
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March II, 2019

The Honorable Mike Crapo

The Honorable Sherrod Brown
Ranking Member

Chairwoman
Committee on Banking, Housing

Committee on Banking. Housing.

and Urban AOairs
United States Setlatc
Wa~tington, DC20515

and Urban AOairs
United States Senate
Washington, DC 20515

Dear Chaimtan Crapo and Ranking Member Bro111t:
On behalf of America's credit Lmions, I am writing regarding Consumer Financial Protection Bureau (CFPB)
Director Kathy Kraninger's testimony during the hearing on '·The Consumer Financial Protection Bureau's SemiAnnual Report to Congress.'' Tile Credit Union National Association (CUNA) represents America's Cn.>dit
Unions and their 115 million members.
General Comments
Credit unions are the original mnsumer financial protectors. Because of their not-for-profit, member-owned
cooperative struclure, credit unions are not subjtcltO the same revenue-driven motives that are characteristic of
for-profit financial scn•ices providers. Instead. credit unions· member-centric focus means they approach their
members diOerently than other market participants approach their customers.
In fac~ rather than outright rejecting the creation of the CFPB. credit unions acknowledged that consumers
needed protection from the Wall Street banks and other bad actors when Congress was actively de,•eloping
legislation that would ultimately become the Dodd-Frank Wall Street Reform and Consumer Financial Protection
Act (Dodd-Frank Act). Unfortunately, the CFPB. in its first several years of existence, repeatedly missed
opportunities to leverage credit unions' mission and history to the benefit ofconsumers. and instead finalized
regulations that hamted credit wtions and their members. The impact of these regulations. such as the remittance
role and others. has driven many credit unions to leave markets or reduce their product oOerings. In addition.
one-size-fits-all regulation directly hits credit union member-owners inthe pocket book. costing them S6.1 billion
in2016 alone based on a CUNA sun·eyconducted in2017.'' '·
Consumers lose when one-size-fits-all roles force credit mlions to pull back safe and aObrdable options from the
marke.t, pushing consumers into the am1s ofentities engaged in the \'cry activity the rules were designed to
cunail. Credit unions and their members should not pay for the sins of bad actors.

1 See Cn.xiit Union National Association. 2017 RC2Uhnorv Rurdtn Finaneiallmoact Sludv· An F.lc\jltlid New Nonnal
11milub/e at hupd/'"""·cuna.O!F/uploadcdFilesiG!OOa!IAboul Credir UnionsiFINAL 4Pags F,.x<:<U)ive Summary Web.nc!f.
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Under Direttor Kroninger's leadership, the CFPB has an opponunity once again to examine and, where
necessary, modify iiS approach to regulation in a manner that ensures the Bureau is fulfilling its consumer
protection mission 11othout impeding the availability of safe and affordable financial productS and services.
CUNA Supports a CFPB Commission, Rather than a Single Director Structure
While there are many measures the Bureau must take to improve the regulatory landscape, Congress also has a
responsibility to ensure the CFPB is aneffective agent ofconsumer protection. The current Slructure- with a
single, powerful director-gives too much authority to one personand does not pro,ode enoughoversight and
accountability. Congress should enact legislation that changes the leadershipstructure to a multimember,
bipanisan commission.
Over the years, significant questions and concerns regarding the Bureau's expansi\•e power and the actions taken
by both Directors have been raised by Members of Congress and other stakeholders. A multi-member
commission, as envisioned bythe original proponents of the Bureau, would enhance consumer protection by
ensuring diverse perspectives are considered prior to finalizing rules, and would prevent disruptions caused by
leadership changes. Credit union members and other consumers benefit from poliC)1naking that includes more
voices. This structure is consistent with the traditions of our democracy and wouldprovide cenaintythat is
essential for consumers and the financial services industry, regardless ofwhich political panycontrols the White
House.
Perhaps the best evidence ofthe vinues ofa CFPBcommission is the fact that leaders of both panieshave
supponed a multi-member oommissiononly to backoff that suppon when it was politically convenient todo so.
This political approach is a disservice to the consumers the Bureau is entrusted to protect.
Credit Union Recommendations for the CFPB's Rulemaking Agenda
America's credit unions value the CFPB's mission, "to make consumer financial markets worn for consumers,
responsible providers, and the economy as a whole." Unfonunately, credit unions' abilityto pro\ode their
members with high-quality and consumer-friendly financial products and services has been impeded by several
rules promulgated under past leadership. As mentioned abo1•e, the CFPB's overlybroad approachto rulemaking
resulted in burdensome regulatory requirements being imposed on credit 1mions based on the irresponsible
practices of other industry Slakeholders.
Outlined below are high-level priorities and recommendations credit unions ha1•e provided to the CFPB regarding
its rulemaking approach and several specific rules:
Regularing AmeJica's Credil Unions

CUNA has strongly urged t11e Bureau to closely monitor the impact its rules have had on credit unions and their

members and to awopriately tailor regulations to reduce burden or exempt cre<lit unions entirely, as
appropriate. The Bure~u·s rolemakings and supervisory effons should be focused on Wall Street banks and the
unregulated and under-regulated sectors of the financial services industry. If the Bureau spent fewer resources on
regulating and supef\ising credit unions, then it could spend more time focusing on entities actively C11gaged in
predatory practices that exploit consumers.
Credit unions, as a byproduct of their structure, history, and mission, are unlike any actor in the financial sef\oces
space, and are best positioned to succeed when supervised and examined by a regulator especially familiar with
their unique characteristics. For that reason, the Bureaushould work more closely with the National Credit Union
Administration (NCUA) in the rulemaking process and use its statutory authority to transfer consumer protection
regulation supef\•ision ofthe largest credit unions to NCUA.
cuna.org
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SWIIIOT)' Exemption Authorio•

In the wake of the financial crisis, Congress contemplated the need for exemptions tocertain rules and crafted the
Dodd-Frank Act to authorize the Bureau to tailor its rules so those acting responsibly in the financial sen~ces
marketplace are not inadvenemly impacted. Congress provided this authority expressly in Section I022 of the
Dodd-Frank Act
The Bureau, by rule. may conditionally or rmcQirditionally exempt any class of COI'ered persons. service
providers or consumerjiJianciol products or serrices from Oil)' prorision ofthis title. or from any rule issued
under this title .. .. (Emphasis oddedj

The s13tutory langtrage is unambiguous and grams the CFPB the authority to exempt any class of covered emities
from its rules.
CUNA has urged the Bureau to use this authority to protect credit union members from the problems associated
with creating one-size·fils·all rules that are inappropriate for the difl'eretlt not·for·profil structure of credit
unions. Credit unions andcredit union service organizations (CUSOs) shouldreceive appropriate exemptions from
the Bureau's regulatory requirements. Furthen11ore, il is critically important for the Bureau10 understand thai credit
unions are not asking to be exempt from all its rules; instead, the Bureau should consider how credit unions are
vastly dill'erent from other financial service providers and tailor regulatory requirements accordingly.
Debt Collection

As not-for-profit financial cooperatives, credit unions treat their members-owners with respect throughout the debt
collection process and they C'Omply "~lh relevam consumer protection regulations for first-party debt collectors. As
a resuh, consumer complaints regarding credit unions and their debt collection practices are very low compared 10
other lenders.
For a variety of reasons, credit unions and other lenders may engage third party companies to assist in debt
collection efforts. As the Bureau develops a rulemaking related to debt collection, CUNA has respectfully requested
the focus remain strictly on 1l1e practices ofthird-partydebl collectors. The Bure~u's rulemaking in this area should
be reasonable and tailored 1<1 mitigate any potential indirect impacts on credit unions and other lenders.
Sfrol'l·term Small Dollar Lending

Credit tmions often provide the safest and most aflordable loan options for consumers in need of emergency
credit. The Bureau's rules governing short·tenn, small dollar lending should be meaningfully tailored to address
predatory practices in the small dollar, short-lennlending space. However, any rule addressing predatory lending
practices should not inhibit credit unions from offering reasonable small dollar loan products 10 members in
need. CUNA has asked the Bureau to revise its current small dollar lending rule to allow more credit unions to
enter the short-term, small dollar lending space. We have asked for revisions 10 include an express, broader
e~emption f(lf credit Ur\ion loan products. In addition, we urge the Bureau to oollaboi'l\te with the NCUA as it
develops additional small dollar loan programs 10ooillCide with the Payday Allemative Loan (PAL) program, which
currently benefits from a panial carve-out from lhe Bureau's rule.
Remillances

While CUNA is supportive ofappropriate safeguards for consumers initiating remiuance transfers, including dear
and understandable disclosures, we have also recommended the CFPB propose and finalize substantive
amendmems to the Remillance Rule to balance necessary consumer protections with a more tailored regulationthai
2

12 U.S.C. § 5512(bX3)(a).
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allows consumers access to desired products and ser~•ices. In this instance, CUNA has recommended the Bureau
make at least two key re1•isions to the current mle:
I.
2.

Raise the safe harbor threshold from I00 to 1,000 remittance transfers in both the prior and the current
calendar years;
Eliminate or allow a consumer to opt out of the 30-minute cancellation requirement.

Inaddition, Congress can act to provide certainty tocredit u11ions ofleringremittance ser.~ces by making permanent
the Dodd-Frank Act's temjl(lrary fee estimates safe harbor, which is set to expire in July 2020. The safe harbor
allows credit unions to provide members with estimated fees and exchange rates instead of exact amounts under
specific conditions. If the safe harbor expires, then the cost of compliance for oftering remittance ser~•ices will
substantially increase and consumers will ultimately have fewer options in the market.
Historically, remittances are a significant and, depending on a credit union's field-of-membership, popular ser~•ice
offered to members. The current remittance mle has made it more difiicult for the consumers to obtain this ser~•ice
from their local credit union.

Home Mongage Disclomre Act (HMDA)
The Bureau has acknowledged that credit unions maintained sound credit practices through the economic crisisand
did not engage in the practices that led to the crash of the housing market. Nevenheless, the HMDA rule has
disproportionately burdened credit unions, due to their finite resources, despite no e1~dence of past 1\Tongful
conduct. This makes little sense especially given that credit unions lend within their fields of membership which
may skew their HMDA data.
Although recent developments provided some HMDA relief to small institutions, including the incn.'l!SC to the
reporting thresholds and the S. 2155 panial exemption, CUNA has urged the CFPB to consider additional
amendments to the 2015 HMDA final rule that would pr01•ide meaningful exemptions to credit unions, including:
• Allow reporting for Home Equity Lines ofCredit (HELOCs) toonce againbe voluntary. HELOC reponing
had always been I'Oiuntary under prior n1les as these loans are distinct from first lien mortgages.
• Reduce the data set for all credit unions to data points specific~lly enumerated in the Dodd-Frank Act. The
statutorily enumerat-ed data points are sufticient for the purpose of identifying discriminatory practices and
implementing the purpose ofHMDA.
• Increase the mol\,>age thresholds to exempt as many cn.'llit unions as possible from HMDA reporting,
particularly considering the fact ere<!it unions may only lend within their fields of membership.

Unfair. Deceptire. or Abusi>-e Acts or Practices (UDAAP)
In the past, the Bureau engage<! in the practice of''regulation by enforcement,'" especially regarding its UDAAP
authority. Instead of proposing clear regulations pursuant to an appropriate Administrative Procedure Act {APA)
process, the Bmeau would use its enforcement authority against financial institutions and expect the subsequent
consent order to serve as a means for others to determine what acts and practices it interprets to be in violation of
the law. Under the leadership of Acting Director Muh•aney, this controversial practice ended as the Bureau
announced an intent to consider a potential UDAAP rulemaking soon. CUNA supports this n1lemaking effon and
has urged the CFPB to clarify its overly-subjective approach to UDAAP through a rule or other method.
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CLINA has recommended the Bureau consider the follo11ong actions:
I. Solicit feedback on whether to eliminate or clarify the overly-subjectil'e "abusil'e'' prong of UDAAP. II
should also seek feedback on whether other aspects of its UDAAP authority should be changed.
2. ClariIY that pre1·ious enforcement actions or consent orders that conflict with statutory orjudicial precedent
create no new expeclations for compliance. This would provide more transparency and due process to credit
unions and consumers.

3. Clarii)'and rcaflinn the Bureau's nanow authority undcrthe Dodd-Frank Act in regulating the business of
insurance-particularly as it applies to c11.>dit unions and banks selling insurance-and that UDAAP is not
a backdoor to regulate insurance activities.

Abilio·-to-Repay!Qualified Mortgage
The Bureau completed and issued an assessment report on the impact ofthe 2013 Ability-to-Repay and Qualified
Mortgage Rule (ATRIQM rule). Based on the report's data, CUNA is supportive of the CFPB engaging in an
initiatil'e to determine how and to what extent the rule could be modified to improve upon the initial rule's eOects.
Credit unions look forward to providing substantive feedback on necessary modifications to the ATRIQM rule in
the wake ofthe report, including on the appropriateness ofthe43%debt to income ratio, defining "residual income;'
the future ofthe QM GSE "patch," and possible amendments to AppendixQ.
As the Bureau considers potential re1•isions to the rule, CUNA has urged the Bureau to engage in a meaningful and
prolonged feedback process to ensure amendments do not create new Ol'trly burdensome requirements on credit
unions.

Small Business Data Collection
The Dodd-frank Act amended the Equal Credit Opportunity Act (ECOA) to require financial institutions 10
compile, maintain, and submit to the Bureau certain data on credit applications by women-()wned, minority-()ll'lled,
and small businesses.
Credit unions' unique and distinct memberships, a consequence orlegally-restricted fields of membership, would
not corTCSpond with the Bureau's plans for data collection and would likely result in data that does not portray a
complete or accurate picture ofcredit union lending, CUNA has recommended any rule issued under this authority
expressly exclude credit unions from reporting requirements. The rtgtllatory burden likely to be associated 11ith
this rule, particularly for smaller credit unions, could ham1the ability of small business owners to obtain needed
credit from their credit union.
Conclusion
We look forward to continuing to collaborate 11~th Congress and the CFPB to improve upon the past work of the

Bureau, while strongly supj)<lni~g acontinued focus on reig11ing in bad actors in the finat\cial services
marketplace. On behalf of America's credit unions and their 115 million members, thank you for holding this
important hearing.
Sincerely,

cuna.org

143
STATEMENT SUBMITTED BY SCOTT S. WELTMAN, MANAGING
SHAREHOLDER, WELTMAN, WEINBERG, AND REIS CO., LPA

Weltman>

ScottS. Weltman
Managing Shareholder

Weltman, Wemberg & Re1s Co., LPA

323W.lakesideAve..SUle200
Cleveland,OH44113
21~1032

Written Statement of Testimony From:
Scott S. Weltman
Managing Shareholder, Weltman, Weinberg &Reis Co., LPA
Prepared For:
Chairwoman Maxine WateiS
The U.S. House Committee on Financial SeiVices
Session:
March 7,2019
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Chairwoman Wale!S, Ranking Member McHenry, and MembeiS of the Committee, !hank you for inYiting me !Oday. My name
is Scott Weltman. I am the Managing Shareholder of Weltman, Weinberg & Reis Co., LPA. a credttOIS' rights law finn
headquartered inCleveland, OhK>Ihat has been inbusiness since 1930. I am grateful for the opportuntty to share our finn's
experience wtth the Consumer Filancial Protm Bureau ('CFPB").
Our case wtth the CFPB was lhe epitome of an effort to legislate through misguided enforcement instead of by rulemaking.
We encoontered over.zeaK>us enforcement attorneys wtth llle power of llle U.S. Government behind them. Our neal1y four
year ordeal included an extensive Civil Investigative Demand ('CID') process - wtth whk:h we ful~ cooperated, albett al great
expense- followed by alawsuit lhat we won. Our law firm incumed nearly S2 miiK>n dolla!S in attorneys fees. And, as ad~ed
resu~ of being sued, numerous clients of the finn fired us, and over 100 employees (out of atotal of 650) lost llleil jobs.
Our story wtth the CFPB, however, began before lhe Bureau was fOI!lled. In 2009, our law firm was hired by OhK> Attorney
General Rk:hard Cordray as Special Counsel, whk:h meantlhat our law firm was dil~ responsible for oolleding the Stale
of Ohio's debts. Mr. Cordray not only significantly vetted our firm and oondoned exactly how we dKI business, he also
required lllat our letteiS be written precisely to his specifications. And after observing fi!Sthand how we dKI business, he hired
us asecond time. My written testimony includes the Certificates verif)ing ll1ose appointments.
Once he became Director of lhe CFPB, however, Mr. Cordray then approved a lawsutt against us claiming lhat lirtually
identical lette!S liolated lhe law. And he authorized a press release aoousing us of lllis illegal behalior, whk:h was
subsequently reprinted by every majol natK>nal, local and industry news agency. This makes Mr. Cordra(s deposttiln
testimony in our case all the more koubling, since he admits, "You know, I don't knowwhatlhe stateoflhe law was lllen.l'm
not Sllre what the stale of the law is now.· He was afomner State Attorney General, !he Director of llle CFPB, and had no clue
what the law was or is? I have included the full kansaipl of his deposttiln inmy written testimony, for ll1ose of you who would
like to review ~ l have also submitted, and encoorage you to read, 111e final Opinion in our lawsutt kom Judge Donald Nugent
(v.11o,l would like to point out, was a Democratic Presidential appointee). The Judge specifical~ wrote lhal, "Oesptte requiring
similar indications and disclosures of attonney involvement in lhe debt collection letteiS used on beha~ of the Stale of Ollil,
Richard Cordray, whenhe became head of the CFPB, authorized Illis lawsutt against Weltman...."
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The singularly moot offensive part of the lawsuit against our firm was the aggressiveness wi1h \\ilich we were ptJrsued by the
CFPB despite the complete absence of any consumer harm. The CFPB continually insisted that our firm prO'Me consumer
redress, txJt never once klenli1ied a sir;;Jie consumer harmed by any of our alleged illegal conducl And in !he Opinion, the
JlKf9e stated that the CFPB, 'offered no e'OOence to show lhat any consumer was harmed....•
Our firm provided the CFPB llilh over 1million call recordings 101 its review. How many did Hplay at trial? None. II daimed
lhat our pllone calls violated lhe law, but ~ dismissed that po.1ion of the Jawsuij - half of its original daims - on lhe first day of
lrial. It never had any evidence. In my wriUen testimony, I have provided a leUer from the CFPB enforcement aUorneys
lhreatening to pursue us for more lhan $95 million doflars in ~11-gotten gains' and over $13 milion dollars in civil monetary
penanies. This daim of ~It-gotten gains," called disgorgemen~ was also dismissed by the CFPB on the first day of trial. Again,
it never had any evidenoe.
I implore the Comm~ee to questioo !he CFPB's goals \\ilen it made its allegations against us in a very ptJbriC lawsuit and
press release; allegations wi1h no facts behind them, llilich damaged our firm's repulaliorl and, unimate~. v.ilich cost 100 of
our employees their jobs. AddbaDy, I hope the Comm~ee will investigate just how mucll money was spent by the CFPB to
ptJrsue our firm's case; more !han ayea~s worth of time and travel. The expenses also induded !he hiring of an expert, a
marketing professor from Ge<irgetown v.tlose 'discounted' rate was $750 dollars per hour, and v.tlose testimony the JlKf9e
deemed not credible.
And llilen lhecase was over, and our firm had won; \\ilen the CFPB decided not to appeal and was ordered to pay our firm
about $10,000 in out-of-pocket costs, wtrat happened? The CFPB asked if we IYOIIkl take acred"rt card for !he $10,000.
Before I wrap up, IIYOIIId be remiss if I dil not touch on rulemaking. When lheCFPB was established in 2011, its power to
make rules in lhe debt collection area was welcomed. To lhis day, however- 7 Y, years after its formation - how many rules
has it ptJblished? None. ff itmade rules, then it MlUid lose its ability to regulate lhrough enforoement.

On January 23, 2018, former Interim Director Mulvaney sent an email to every employee of the CFPB llilich stated, 'II is not
appropriate for any government entity to 'push !he envelope' \\ilen it comes into confl~ wi1h our citizens. The damage that
we can do to people oould linger for years and cost !hem lheir jobs, !he~ savings, and their OOilles. If !he CFPBioses acourt
case because we 'pushed too hard,' we simply move on to lhe next matter. But llilere do those that we have cllarged go lo
gel their time, their money, or !heir good names bacl(llf a company dloses its doors under !he weight of a multi-year Civil
Investigative Demand, you and I \Iii still have jobs at CFPB. But wtrat about the workers w!to are laid off as a result? Where
do lhey go lhe next morning?"
I can leUyou lhis. For our firm and for our employees w!to lost their jobs, those are empty Mlrds.
Thank you very mucll.

RICHARD CORDRAY
OHIO ATTORNEY GENERAL
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I take great pleasure in appointing you Special Counsel to the Attorney General of Ohio to
provide legal services to the State as assigned by me and on my behalf through June 30, 2010.
This appointment reflects my highest confidence in your legal expertise, integrity, and ability.
Therefore, I have affixed my name and the Seal of d~e Attorney General.
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I take great pleasure in appointing you Special Counsel to the Attorney General of Ohio co
provide legal services co the State as assigned by me and o n my behalf through June 30, 2011.
This appoinm1ent reflects my lug hest confidence in your legal expe.rrise, integrity, and ability.
T h erefore, I have affixed my name and the Seal of the Attorney General.
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UNITED STATES DISTRICf COURT
NORTHERN DISTRICf OF OHIO

EASTERN DMSION
CONSUMER FINANCIAL
PROTECI10N BUREAU,
Plaintiff

Civil Action No.
COMPWNT

v.
Weltman, Weinberg & Reis Co.,
L.P.A.,
Defendant.

Electronically Filed

COMPlAINT

Plaintiff, the Consumer Financial Protection Bureau ("Bureau'), alleges the
following against Weltman, Weinberg & Reis Co., I..P.A. ("Weltman").
INTRODUCTION

1.

The Bureau brings this action under Sections 807(3), 807(10), and

814(b)(6) of the Fair Debt Collection Practices Act ("FDCPA"), 15 U.S.C. §§ 1692e(3),
(10), and 1692l(b)(6); and Sections 1031(a), I036(a)(I), 1054, and 1055 of the Consumer
Financial Protection Act of 2010 ("CFPA"), 12 U.S.C. §§ 5531(a), 5536(a)(1), 5564, and
ss65.
2.

The Defendant engages in unlawful collection activities by

misrepresenting the level of attorney involvement in demand letters and calls to
oonsumers.
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JURISDICfiONAND LEGALAUTIIORI1Y

3·

This Court has subject-matter jurisdiction over this action because it is

"brought under Federal consumer financial law,"12 U.S.C. § 5565(a)(1), presents a
federal question, 28 U.S.C. §1331, and is brought by an agency oftbe United States, 28

u.s.c. § 1345·
4.

Venue is proper in this District because the Defendant does business here

and a substantial part of events or omissions giving rise to the claims occurred here. 12
U.S.C. § 5564(!); 28 U.S.C. §1391(b).
PARTIES

5.

The Bureau is an independent agency of the United States that is

authorized to take enforcement action to address violations of Federal consumer
financial law, 12 U.S.C. §§ ssu(c)(4), 5512(a), 5563, 5564, including the Fair Debt
Collection Practices Act ("FDCPA"), 15 U.S.C. § 1692 et seq., and the CFPA, 12 U.S.C.
§§ 5531, 5536(a)(1).

6.

Respondent Weltman, Weinberg & Reis Co., L.P.A. ("Weltman"or "the

Firm") is a law firm, organized under the laws of Ohio that has offices in this district.
7.

Weltman regularly collects or attempts to collect, directlyor indirectly,

consumer debts, including debts from credit cards, installment loan contracts, mortgage
loan deficiencies, and student loans. Weltman collects such debts on behalf of original

creditors and debt buyers who purchase portfolios of defaulted consumer debt.
8.

Weltmanis therefore a"debt coUector" under the FDCPA, 15 U.S.C.

§ 1692a(6), and it is a "covered person" under the CFPA, 12 U.S.C. § 5481(5), (6),

(15)(A)(i), (15)(A)(x), because it collected debt related to credit e.xtended to consumers.
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STATEMENT OF FACI'S
9.

Since at least July 21, 2011, the Firm has regularly collected or attempted

to collect debts on bebalf of original creditors and debt buyers.
10.

These alleged debts included the following types of debt: credit card;

installment loan contract; mortgage Joan deficiency; and student loan.
11.

The alleged debts have been incurred by consumers primarily for personal,

family, or household purposes.
12.

When Weltman acquires the rights to collect on a new debt portfolio, the

Firm's representatives (which may or may not include an attorney) discuss the
portfolio's attributes with the creditor, including prior collection efforts and the age of
the debts in the portfolio.
13.

As part of the initial intake process, Weltman attorneys may review a

sample of individual accounts within a portfolio of debts from the creditor for whom
Weltman is collecting the debt. But non-attorneys may perform this review.
14.

As part of its debt collection efforts, Weltman sends letters to consumers

requesting payment ("demand letters").
15.

If a consumer does not respond to an initial demand letter, then Weltman

frequently sends a follow·up demand letter reiterating its request for payment or
offering to settle the debt for a reduced amount.
16.

The vast majority of the time, Weltman generates these demand letters

through an automated process. Specifically, consumer account information provided by
Weltman's clients is populated into a form letter template and printed by a third·party
vendor.

3
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17.

Weltman's demand letters are printed on the Firm's letterhead, which

states "WELTMAN, WEINBERG & REIS Co., LPA" at the top of the first page, and
directly underneath the Firm's name, "ATIORNEYS AT LAW." In almost all versions of
this template, the name of the Firm and the phrase "ATI'ORNEYS AT LAW" are in bold
type.
18.

"Weltman, Weinberg & Reis Co., L.P.A." appears in type-face in the

signature line of nearly all of Weltman's demand letter templates.
19.

Weltman's form letters typically include a detachable payment remission

slip indicating that payments should be sent to Weltman, Weinberg & Reis Co., L.P.A.,
and provide a mailing address.
20.

Since at least July 21, 2011, some of Weltman's form letters have included

the following language: "Failure to resolve this matter may result in oontinued oollection
efforts against you or possible legal action by the current creditor to reduce this claim to
judgment.•
21.

Since at least July 21, 2011, Weltman's form letters have also sometimes

included the following language: "This law firm is a debt collector attempting to oollect
this debt for our client and any information obtained will be used for that purpose."
22.

Since at least July 21, 2011, at times some form letters stated: "Please be

advised that this law firm has been retained to oollect the outstanding balance due and

owing on this account."
23-

When Weltman sends demand letters, Weltman attorneys generally have

not reviewed a oorresponding oonsumer's individual account file to reach a professional
judgment that sending the letter is appropriate because, for example, the information in
the letter is accurate and the debt is due and owing.
4
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24.

In most cases, Weltman attorneys do not review any individual account

information or any other aspects of a consumer's file before Weltman sends a demand
letter.
25.

None of the subject demand letters include any disclaimer notifying

consumers that an attorney has not reviewed the consumer's file or formed an
independent professional judgment about the subject debt.
26.

Weltman's demand letters misrepresent that attorneys at the firm have

reviewed the consumer's file and determined that the consumer owes the amount
demanded, when in fact no such review has occurred.
27.

Rather, at the time a consumer receives a demand letter, Weltman is

acting as a collection agency.
28.

Weltman has sent millions of demand letters to consumers since July 21,

2011. Consumers have paid millions of dollars after Weltman sent a given demand letter

but before Weltman filed any related collection lawsuit.
29.

In addition to sending demand letters, Weltman also attempts to collect

debts through outbound telephone calls to consumers.
30.

These calls are generally handled by non-attorney collectors who are part

of Weltman's "Pre--Legal" Department.
31.

In addition, consumers sometimes call Weltman after receiving a demand

letter from Weltman, and are routed to these collectors. During these inbound calls, the
collectors similarly request payment on the consumer's alleged debt.
32.

From at least July 21,2011 through as late as July 2013, it was Weltman's

practice and policy to identify Weltman as a law firm during these collection calls. Some
training materials and collection scripts instructed Weltman collectors to tell
5
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consumers: "This law firm is a debt collector attempting to collect this debt for our client
and any information will be used for that purpose.•
33.

Even after July 2013, at times collectors continued to refer to Weltman as

a law firm during calls with consumers. Sample statements made to consumers by
collection agents that referred to Weltman's law firm status included that Weltman was
the "largest collection law firm in the United States," an account was forwarded to "the
collections branch of our law firm,"and that the account has been "placed here with our
law firm."
34.

When such calls occurred, however, Weltman attorneys generally had not

reviewed a corresponding consumer's individual account file to reach a professional
judgment regarding whether the consumer owed the debt.
35·

Consumers were typically not cautioned that an attorney had not reviewed

their account information or formed an independent professional judgment about the
subject debt.
36.

Weltman's statements to consumers during collection calls implied that

attorneys at the firm reviewed the consumer's file and determined that the consumer
owed the amount demanded, when in fact no such review had occurred.
VIOLATIONS

Count I
(FDCPA) ·Letters
37.

The allegations in paragraphs 1-28 are incorporated by reference.

38.

As described above, Weltman's demand letters were sent on its law firm

letterhead, which prominently features the name of the firm and the phrase

6
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•ATIORNEYS AT lAW" at the top. The law firm was also the signatory of the letters.
Furthermore, many demand letters have eA'Piicitly referred to Weltman as a "law firm."
39.

The Firm thus misrepresented that the letters were from attorneys and

that attorneys were meaningfullyinvolved, when in most cases tbe attorneys were not
meaningfully involved in preparing and sending the letters.
40. This practice was material because it had the potential to influence
consumers to pay an alleged debt when they would not have othenvise.
41.

The Firm's acts and practioes constituted violations of sections 807(3) and

807(10) of the FDCPA, 15 U.S.C. § 1692e(3), (10).
Count II
CFPA- Letters

42.

The allegations in paragraphs 1-28 are incorporated by reference.

43.

Defendant's FDCPA violations, as described in Count I, constitute

violations of section 1036(a)(1)(A) of the CFPA, 12 U.S.C. § 5536(a)(1)(A).
~

CFPA (Deception)- Letters

44.

The allegations in paragraphs 1-28 are incorporated by reference.

45·

As described above, the demand letters sent to consumers by Weltman

before a suit was filed represented, directly or indirectly, expressly or by implication,

that attorneys were meaningfullyinvolved in preparing and deciding to send the
demand letters.
46.

In fact, this was misleading to a reasonable consumer because demand

letters sent by Weltman were prepared and sent without meaningful attorney
involvement.
7
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47·

This practice was material because it had the potential to influence

consumers to pay an alleged debt when they would have not othenvise.
48. The Firm's representations as set forth in paragraphs 17-22 therefore
constituted deceptive acts and practices, in violation of sections 1031(a) and
1036(a)(1)(B) of the CFPA, 12 U.S.C. §§ 5531(a)(1), 5536(a)(1)(B),
Count IV
FDCPA-Telephone Communications

49·

The allegations in paragraphs 1-13 and 29-36 are incorporated by

reference.

so. Weltman routinely placed phone calls to consumers in an attempt to
collect alleged debts from them, and also responded to phone inquiries from consumers
regarding its debt collection efforts.
51.

Weltman's collection agents frequently referred to Weltman as a law firm

during these calls. But in most instances, attorneys had not actually reviewed the
consumer's file and formed an independent professional judgment that making the
collection call was warranted or about whether the consumer owed the amount
requested.
52.

The Firm thus misrepresented by implication that attorneys were

meaningfully involved in the assessment of an alleged debt's validity before a collection

call took place.
53. The Firm's acts and practices constituted violations of sections 807(3) and
807(10) of the FDCPA, 15 U.S.C. § 1692e(3), (10).

8
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CountV
CFPA-Telephone Communications

54·

The allegations in paragraphs 1-13 and 2.9-36 are incorporated by

reference.
55·

Defendant's FDCPA violations, as described inCount IV, constitute

violations of section 1036(a)(1)(A) ofthe CFPA, 12. U.S.C. § 5536(a)(1)(A).
Count VI
CFPA <Deception) - Telephone Communications

56.

The allegations in paragraphs 1-13 and 2.9-36 are incorporated by

reference.
57·

By referring to Weltman as a "law finn"during collection calls,

Weltman collection agents implied that attorneys had fonned an independent
professional judgment that making the collection call was warranted or that the
individual consumer owed the alleged debt.
58. This was misleading to a reasonable consumer because Weltman attorneys
generally had not evaluated individual accounts at the time of the collection calls.
59.

This practice was material because it had the potential to influence

consumers to pay an alleged debt when they would have not otbenvise.
6o. The Firm's representations as set forth in paragraphs 2.9-36 constituted
deceptive acts and practices, in violation of sections 1031(a) and 1036(a)(1)(B) of the
CFPA, 12. U.S.C. §§ 5531(a), 5536(a)(1)(8).
PRAYER FOR RELIEF

Wherefore, as pennitted by 12. U.S.C. § 5565 et seq., the Bureau requests an Order
granting:
9
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A. an injunction that permanently prohibits Weltman from committing future

violations of the FDCPA and CFPA;
B. restitution against Weltman to compensate consumers harmed by Weltman's
unlawful practices;
C. disgorgement of ill-gotten revenue against Weltman, in an amount to be
determined at trial;
D. civil money penalties against Weltman;
E. recovery of costs in connection with prosecuting the instant action; and
F. anyother legal or equitable relief deemed just and proper.
Dated: Aptil17, 2017
Respectfullysubmitted,
Attorneys for Plaintiff
Consumer Financial Protection Bureau
ANTHONY ALEXIS
Enforcement Director

DEBORAH MORRIS
Deputy Enforcement Director
MICHAEL G. SALEMI
Assistant Litigation Deputy

/s/ Sarah Preis
Sarah Preis
1700 GStreet NW
Washington, DC 20552
Phone: (202) 435-9318
Facsimile: (202) 435-7722
Email: sarah.preis@cfpb.gov
Rebeccah Watson
Phone: (202) 435-7895
Email: rebeccah.watson@cfpb.gov
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CFPB Files Suit Against Law Firm for
Misrepresenting Attorney Involvement
in Collection of Millions of Debts
CFPB Alleges Weltman, Weinberg & Reis Deceived
Consumers with Misleading Calls and Letters
APR 17,2017

WASHINGTON, D.C. - Today, the Consumer Financial Protection Bureau(CFPB)
filed a lawsuit in a federal district court against the debt collection law firm Weltman,
Weinberg& Reis for falsely representing in millions of collection letters sent to
consumers that attorneys were involved in collecting the debt. The law firm made
statements on collection calls and sent collection letters creating the false
impression that attorneys had meaningfully reviewed the consumer's file, when no
such review has occurred. The CFPB is seeking to stop the unlawful practices and
recoup compensation for consumers who have been harmed.
' Debt collectors who misrepresent that a lawyer was involved in reviewing a
consumer's account are implying a level of authority and professional judgement
that is just not true." said CFPB Director Richard Cordray. 'Weltman, Weinberg &
Reis masked millions of debt collection letters and phone calls with the professional
standards associated with attorneys when attorneys were, in fact, not involved. Such
illegal behavior will not be allowed in the debt collection market.'
Weltman, Weinberg & Reis, based in Cleveland, Ohio, regularly collects debt
related to credit cards, installment loan contracts, mortgage loans, and student
loans. It collects on debts nationwide but only files collection lawsuits in seven
states: Illinois, Indiana, Kentucky, Michigan, New Jersey, Ohio, and Pennsylvania.
The CFPB alleges that the firm engaged in illegal debt collection practices. In form
demand letters and during collection calls to consumers, the firm implied that
lawyers had reviewed the veracity of a consumer's debt. But typically, no attorney
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had reviewed any aspect of a consumer's individual debt or accounts. No attorney
had assessed any consumer-specific information. And no attorney had made any
individual determination that the consumer owed the debt, that a specific letter
should be sent to tile consumer, that a consumer should receive a call, or that the
account was a candidate for litigation.
The CFPB alleges that the company is violating the Fair Debt Collection Practices
Act and the Dodd-Frank Wall Street Reform and Consumer Protection Act. Since at
least July 21, 2011; the law firm has sent millions of demand letters to consumers.
Specifically, the CFPB alleges that the law firm:
• Sent collection letters falsely implying they were from a lawyer: Weltman,
Weinberg & Reis sent letters on formal law firm letterhead with the phrase
'Attorneys at Law" at the top of the letter and stated the law firm's name in the
signature line. The letters also included a payment coupon indicating that
payment should be sent to the firm. Some demand letters referred to possible
'legal action' against consumers who did not make payments. Despite these
representations, the vast majority of the time, no attorneys had reviewed
consumer accounts or made any determination that the consumer owed the
debt, that a specific letter should be sent to the consumer, or that the account
was a candidate for litigation before these letters were sent.
• Called consumers and falsely implied a lawyer was involved: Weltman, Weinberg
&Reis's debt collectors told consumers during collection calls that they were
calling from a law firm. Specifically, sometimes they told consumers that it was the
'largest collection law firm in the United States,• or that the debt had been placed
with "the collections branch of our law firm: This implied that attorneys
participated in the decision to make collection calls, but no attorney had
reviewed consumer accounts before debt collectors called consumers.
The Bureau is seeking to stop the alleged unlawful practices of Weltman, Weinberg
& Reis. The Bureau has also requested that the court impose penalties on the

company for its conduct and require that compensation be paid to consumers who
have been harmed.
The Bureau's complaint is not a finding or ruling that the defendant has actually
violated the law.
The full text of the complaint can be found at:
http:l/files.consumerfinance.gov/f/documents/201704 dpb Weltman-Weinberg,:
Reis_Complaint.pdf 1!1
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The Consumer Financial Protection Bureau is a 21st century agency that helps
consumer finance markets work by making rules more effective, by consistently and
fairly enforcing those rules, and by empowering consumers to take more control
over their economic lives. For more information, visit consumerfinance.gov.

Topics:

t

DEBT COllECTION

t

ENFORCEMENT

PRESS INFORMATION

Ifyou want to republish the article or have questions about the
content, please contact the press office.
Go to press resources page

STAY INFORMED

Subscribe to our email newsletter. We will update you on new newsroom updates.

Email address

Imail@example.com
Sign up

See Privacy Act statement

Subscribe to our RS.S feed to get the latest content in your reader.

I Subscribe to RSS

https1/www.consumerfinance.gov/about-uslnewsroomlcfpb-files-suit-against-law-firm-misr... 3/ 112019

160
CFPB Files Suit Against LawFirm for Misrepresenting Attorney Involvement in Collecti... Page 4 of 4

Contact Us Newsroom
CFPB Ombudsman

FOIA

Careers

Industry Whistleblowers

Plain Writing

Administrative
Adjudication

Privacy

Accessibility

Website Priva~ Poli~ &
Legal Notices

Office of Civil Rights

02en Government

Tribal

USA.gov
Office of
Inspector
General

No FEAR Act Data

An official website of the United States government

https1/www.consumerfinance.gov/about-uslnewsroomlcfpb-files-suit-against-law-firm-misr... 3/112019

161

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

Consumer Financial
Protection Bureau,
Plaintiff ,
vs.
1qeltman , lieinberg
Reis Co., L.P.A.,

Case No. 1: 17-cv-817
&

Defendant.

DEPOSITION OF RICHARD CORDRAY, ESQ .

Taken at Jones Day
325 .John H. McConnell Boulevard, Ste. 600
Columbus, OH 43215
December 19, 2017, 8:59 a .m.
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333 Stewart Avenue, Columbus , Ohio 43206
614-444-1000 or 800-635-9071
www.spectrumreporting .com
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A P P E ARANC E S
2

ON BEHALF OF PLAINTIFF :
4
5
6

Consumer Financial Protection Bureau
1700 G Street NW
Washington, DC 20552
By Thomas McCray-Worrall, Esq.
Michael G. Salemi , Esq.
Steven Bressler, Esq.

7

ON BEHALF OF DEFENDANT :
8

9
10

Jones Day
901 Lakeside Avenue
Cleveland, OH 44114
By James R. Wooley, Esq.
Ryan A. Doringo, Esq.

11

12
13
14

ON BEHALF OF THE WITNESS :
Crabbe, Brown & James, LLP
500 South Front Street , Ste . 1200
Columbus, OH 43215
By Andy Douglas, Esq .

15
16
17

ALSO PRESENT:
Scott Weltman, Esq.
Sue Douglas, Paralegal

18

19
20
21
22

23
24
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Tuesday Morning Session
December 19, 2017, 8:59a.m.

2

4

STIPULATIONS

5

-----

6

It is stipulated by counsel in attendance that

7

the deposition of Richard Cordray, a

8

herein, called by the Defendant for

9

cross-examination, may be taken at this time by

~1itness

10

the notary pursuant to notice and subsequent

11

agreement of counsel that said deposition may be

12

reduced to

13

whose notes may thereafter be transcribed out of

14

the presence of the witness; that proof of the

15

official character and qualification of the notary

16

is waived.

17

~~riting

in stenotypy by the notary,

- - - - -

18
19
20
21
22
23

24
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s
RICHARD CORDRAY, ESQ.
2

being first duly sworn, testi fies and says as
follows :
CROSS-EXAMINATION

4
5

BY MR. WOOLEY:

6

Q.

7

and spell your last name for the reporter, please .

8

A.

9

C-0-R-D-R-A-Y.

Could you please state your full name

Richard Adams, plural, Cordray,

Mr. Cordray, thank you for making time

10

Q.

11

for us today for your deposition. Am I correct

12

that you ' re represented by counsel today?

13

A.

I

14

Q.

All right. And that is Mr . Douglas?

15

A.

Justice Andrew Douglas, yes .

16
17
18

19
20

am.

MR. I'IOOLEY : Okay. And, Justice, would
you prefer I referred to you as Justice Douglas?
MR. DOUGLAS :

I 'd be happy for you to

call me Andy and I can call you Jim.
MR. WOOLEY : That will be fine .

21

don't have that history, so I have no title

22

associated 1vith my history, unless you want to

23

call me assistant district attorney.

24

MR. DOUGLAS:

don't know.

It says

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC I 614-444-1000

166

lead counsel here, so I suspect
MR. WOOLEY : Okay.

2

MR. DOUGLAS :
4

MR. WOOLEY : Okay . I just wanted to
make sure
MR. DOUGLAS:

7

8

you're

comfortable with is fine with me .

5

6

\~hatever

I was raised in the

system, too, where I still call my friends judge .
MR. WOOLEY : All right . And do you

9
10

have the appearances for the CFPB on the record as

11

well?

12

THE REPORTER: Yes .

13

MR. WOOLEY : Okay. We won ' t bother

14

with that .

15

BY MR. WOOLEY:

16

Q.

17

your deposition today, Mr. Cordray?

18

A.

19

my counsel.

20

Q.

Anything else?

21

A.

No.

22

Q.

Did you speak to anybody from the CFPB?

23

A.

I don't believe that I did.

24

Okay . What did you do to prepare for

reviewed the subpoena and spoke

~1ith

MR. DOUGLAS: Better speak up so
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everybody can hear you.
2

A.

I don't believe that I did.

I received

an e-mail from them indicating that they were
4

a~1are

that I had a subpoena and if I

5

represented by counsel , that they would like to

6

talk with my counsel, and from there I think

7

counsel and they may have spoken. But I did not.

8

Q.

9

documents besides the subpoena?

~1as

All right. Did you review any

10

A.

I believe I reviewed the motion for

11

sanctions briefly --

12

Q.

All right.

13

A.

-- in the case.

14

Q.

And did someone bring that to your

15

attention besides your lawyer? I have no interest

16

in your conversations wi th your lawyer . But did

17

someone bring that to your attention besides your

18

lawyer?

19

A.

No.

20

Q.

All right. Did you review the

21

complaint?

22

A.

I did not.

23

Q.

Okay.

24

approved to be filed in this case, correct?

It's a complaint that you
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A.

Correct .

Q.

You reviewed it back then, didn ' t you?

A.

Correct .

4

Q.

All right. And it was filed

5

approval of course?

6

A.

Correct .

7

Q.

All right. So other than perhaps

8

reviewing the motion for sanctions and speaking to

9

your lawyer --

2

~1hich

I

~1on' t

~1ith

your

get into -- and

10

looking at the subpoena, that's pretty much what

11

you did to prepare for your deposition?

12

A.

Yes.

13

Q.

All right.

14

Thank you.

Briefly on your background, you were

15

the Attorney General from January 2009 to January

16

2011; is that correct?

17

A.

Correct.

18

Q.

Okay. And I know you were the director

19

of the CPPB. But I don ' t know, sir, the exact

20

tenure of your directorship.

21

A.

22

appointment in January of 2012.

23

by the Senate thereafter and served until

24

resigned November, I believe, 24th, 2017, a little

I

was first appointed by recess
I was confirmed
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9

less than a month ago.
2

Q.

Okay . And what did you do between -- I

see there's a gap that I was not aware of
4

January 2011 and your appointment to the

5

directorship of the CFPB?

6

A.

7

the CFPB.

8

Q.

9

CFPB, what responsibility did you have with

I was chief of the enforcement team for

All right. As the director of the

10

respect to lawsuits that would be brought by the

11

CFPB?

12

A.

13

delegated much of the actual work and could not

14

personally be involved in it.

15

making authority --

16

Q.

All right.

17

A.

-- over major junctures in cases and

18

investigations.

19

Q.

20

filing of the complaint, that's something that you

21

would have actually seen and signed off on; is

22

that correct?

23

A.

24

recommendation memo that I would have signed,

I had ultimate responsibility but

All right. So

Correct.

~~i th

But I had decision

respect to the

It would have been a
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10

perhaps modified.
Q.

Okay .

A.

But , yes, ultimately approved .

4

Q.

And if a complaint referred to

5

documents such as demand letters from a collection

6

firm, would you have

7

document before approving the complaint as well?

2

10

extent this calls for privileged information,
would instruct Mr . Cordray not to respond.
MR. WOOLEY : You're instructing him not

11

12

the supporting

MR. MCCRAY-WORRALL: Objection. To the

8

9

revie~;ed

to respond?

13

MR. MCCRAY-WORRALL: Well, we ' re

14

certainly asserting the Bureau's privilege .
MR. WOOLEY : I understand. But I

15
16

believe the only person that could probably

17

instruct him is him or his lawyer. But you're

18

asserting a privilege with respect to what he

19

revie1~s

20

before he files a case?
MR. MCCRAY-WORRALL: To the

21

deci sion-making process by which he comes to

22

approve a matter, yes .
MR. WOOLEY : Okay.

23

24

A.

I think I can answer the question
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11

generally.
2

Q.

All right.

A.

Typically when a recommendation -MR. DOUGLAS : Sir, would you restate

4

5

the question because I think he should answer it.

6

Go ahead .
MR. WOOLEY : Would you mind if you

7

8

just digging it out for me?

9

A.

Let me just

ans~1er

the question . When

10

a recommendation memorandum would come to me there

11

would be a package of documents including the

12

complaint. The package of documents would vary

13

from case to case.

14

recollection of what package of documents would

15

have come with the complaint in this matter.

16

Q.

17

from the CFPB?

18

A.

19

after Thanksgiving, so it

20

Q.

And why did you resign?

21

A.

You can check that date to make sure

22

it's correct, but

23

date.

24

Q.

I

have no particular

All right. Okay. When did you resign

So I believe it was -- it

I

~1as

~1as

the day

November 24th, 2017.

believe that's the correct

And why did you resign, sir?
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12

MR. DOUGLAS: Objection. You may
2

answer.
I determined that it was time for me to

A.
4

leave .

5

Q.

Anything more to it than that?
MR. DOUGLAS: Objection.

6
7

I don't think that I can

A.

MR. DOUGLAS: A recollection of that

8

9

makes really no difference to this case . It's not

10

designed to -- to help your defense any . Under

11

401(b) I think it ' s not relevant .

12

MR. WOOLEY : Justice Douglas, every

13

witness that they 've deposed they've asked them

14

detailed questions about their background, why

15

they move from this job to that job, what was the

16

reason for every career move.

17

some questions about career moves.

I'm just asking

MR. DOUGLAS: Okay. Well, he has no

18

19

reason not to answer the question except that I'm

20

not going to let you explore about his resignation

21

because

22
23
24

I

don't think it's relevant to this case .
MR. WOOLEY : And you ' re instructing him

not to answer on the grounds of relevance?
MR. DOUGLAS:

I am.
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13

MR. WOOLEY : To not answer?
MR. DOUGLAS:

2

I am.

MR. WOOLEY : As opposed to preserving
4

the record?
MR. DOUGLAS :

5

I understand the record.

6

Now, if you are comfortable answering that and

7

want to

8

A.

9

was time for me to leave .

ans1~er

it , you may.

I resigned because I determined that it

10

Q.

Okay . That's it?

11

A.

I think that 's why people resign from

12

any job.

13

Q.

14

that you

15

A.

16

specifically when I was going to resign, that it

17

was going to be on November 24th?

18

Q.

Yeah.

19

A.

I think I informed the staff that

20

afternoon .

21

Q.

22

to that time?

23

A.

24

publically that I was likely to step down by the

Okay . When did you inform the staff
~1ere

going to resign?

When did I inform the staff

Did you tell anybody on the staff prior

I had indicated and it had become known
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14

end of the month earlier in the month.
2

I believe

that was in the press and can be verified.
All right.

Q.

can certainly read the

4

press .

I'm asking about things that maybe I can't

5

read in the press . Did you tell the staff earlier

6

to that report that you were going to resign?
MR. BRESSLER: Objection as to

7

8

relevance to this line of questioning .

9

A.

I've already answered the question.

10

Q.

Pardon me?

11

A.

I

12

Q.

Okay. That's the best answer to that

13

question?

14

A.

15

24th that

16

resign on the 24th.

17

Q.

All right.

18

A.

I

19

the month that I would likely step

20

wasn't specific, it wasn't a promise, but I would

21

likely step down by end of the month .

22

Q.

23

earlier in November? I 'm just nailing the time

24

frame

already answered the question.

Yeah. As I said, it was not until the
informed people that

I

I

was going to

had generally indicated earlier in
do~m.

It

Okay. And so that would have been

d01~n.
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2

A.

I believe so, yes.

Q.

Okay . Did you speak to Ms. Preis about

it?
4

A.

Who?
MR. MCCRAY-WORRALL: Objection. Calls

5

6

for privileged information .
MR. WOOLEY:

7

8

A conversation about his

resignation is privileged?
MR. MCCRAY-WORRALL: It may have .

9
10

Ms . Preis is an attorney on this case . It may

11

have been subject to attorney/client privilege .

12

To the extent that -THE WITNESS: Okay. I'll answer it .

13

14

A.

15

that .

16

Q.

All right.

17

A.

Well --

18

Q.

Ms. Watson.

I did not speak to Ms . Preis about

Mr. Watson?

I apologize.

MR. MCCRAY-WORRALL: Same objection.

19
20

A.

21

in this case about that . I did generally a couple

22

days before I actually resigned made a tour of the

23

office to meet with as many people as I could just

24

to simply say good-bye to have pictures taken.

I didn ' t speak to any of the attorneys
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Again, I did not specify exactly lihen I
2

~1ould

resign.
Okay . When you were the Attorney

Q.

4

General for Ohio, one of your responsibilities was

5

to collect debts owed to the State; is that

6

correct?

7

A.

That is correct.

8

Q.

All right. And what kind of debts?

9

A.

A vide variety of debts.

10

Q.

Like taxes? Student debt?

11

A.

Yes.

12

Q.

Overpayments from benefit plans like

13

Medicaid?

14

A.

Yes.

15

Q.

All right. On February 26th, 2014 --

16

Exhibit A.

17

t~10

Yes.

I'll tell you

all the time

~1hat,

I

will just need

off the record.

(A short recess is taken.)

18

19

20
21

Thereupon, Exhibit A is marked for
purposes of identification .

22
MR. DOUGLAS: Thank you.

23

24

Q.

Mr. Cordray, do you recognize
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Exhibit A? Take your time.
2

A.

So I don't have a particular

recogni tion of Exhibi t A, but I'm - -

~1hat

I'm

4

reading here seems to be a copy of prepared

5

remarks that I

6

National Association of Attorneys General in

7

February of 2014. And they seem familiar enough

8

to me that I could verify that I did deliver these

9

remarks in roughly this form .

~1ould

All right.

have delivered at the

If you could look at the

10

Q.

11

third page --

12

A.

Uh-huh.

13

Q.

-- of it . After the break --

14

A.

Yep.

15

Q.

-- there are paragraphs relating to

16

debt collection .

17

A.

Yep.

18

Q.

Do you see those?

19

A.

I

20

Q.

Okay . And I think I asked you what you

21

looked at before . But you didn't look at this

22

before you testified today, did you, to prepare

23

for your deposition?

24

A.

do .

I did not.
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Q.
2

All right . The first paragraph there

that start s with, "Debt collection is another
example that shows how your work reverberates."

4

Do you see that? I'd like you to tell me when

5

you're done reading that first paragraph because

6

have a couple of

7

A.

8

paragraph.

9

Q.

Okay.

follo1~-up

questions, please .

I'm done reading the first

All right. When you were the Attorney

10

General, the Weltman firm , Alan Weinberg and the

11

Weltman firm assisted you in collecting debts. Do

12

you recall that?

13

A.

I believe that ' s so, yes .

14

Q.

Yeah. They

15

collecting debts .

16

A.

They were one of many

17

Q.

Do you recall that?

18

A.

-- special counsel collecting debts,

19

yes.

20

Q.

21

to as an "unscrupulous debt collectors"?

22

A.

23

we saw a number of people that we thought were

24

violating the law and we would take steps to

~1ere

your special counsel

Who in this paragraph are you referring

\~ell,

over my time as Attorney General,
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remedy that
2

Q.

~1hen

we saw it occurring.

Okay . Do you recall who any of those

firms or people were, si r?
4

A.

I don't recall offhand. But there were

5

a number of such matters . At times they were even

6

collectors who had been collecting on behalf of

7

the State.

8

Q.

9

collectors that you --

Okay . Do you recall the names of any

10

A.

Not offhand, no .

11

Q.

All right.

12

you perhaps think of one?

13

A.

14

read press reports

15

Q.

Okay .

16

A.

-- I 'm sure I could come up with a

17

number of them, yes.

18

Q.

19

Weinberg & Reis was an unscrupulous debt

20

collector?

21

A.

22

that, no .

23

Q.

24

at all with the way they collected debt for the

If you took a minute, could

If I went back through the record and

Do you recall thinking that Weltman,

I have no particular recollection of

Okay. Do you recal l having any problem
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State?
2

A.

I do not recall any particular

problems , no .
All right. Read the next paragraph,

4

Q.

5

please . And tell me when you've finished it .

6

A.

7

complete or accurate. But that is what I recall

8

as I sit here.

9

Q.

I don't

kno1~

that my recollection is

Well , when you approved the complaint

10

in this case, you saw the name of the firm ,

11

correct?

12

A.

I would have, yes.

13

Q.

Right . And did any part of you then

14

say, ah, this i s the firm that I had problems with

15

when I was at the State?

16

A.

17

that

18

would have occurred.

19

Q.

20

special counsel when they were collecting debt for

21

you, would somebody have escalated that to you,

22

somebody v1ho was directly dealing with them?

23

A.

24

probably .

I would say no part of me said either
did or did not remember any problems that

Okay . If you had problems with a

Probably.

Not necessarily, but
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Q.

Do you recall --

A.

There are many firms that collect debt

on behalf of the State.
Do you recall anybody on your staff

4

Q.

5

escalating to you any concerns whatsoever with

6

respect to the

7

firm collected debt for the State?

8

A.

9

happened, nor do

~1ay

Again

the Weltman, Weinberg

&

Reis

do not recall that that
recall that that did not

10

happen .

do not recall, period.

11

Q.

Okay. What sorts of records would we

12

need to subpoena to determine whether or not there

13

was some record of a complaint regarding Weltman,

14

Weinberg & Reis?

15

A.

16

question . That would be for you to determine.

17

Q.

18

your staff if there was such a problem?

19

A.

People who worked there at the time .

20

Q.

They have names. Who are their names?

21

A.

You know, I don't know who

22

worked with Weltman and Weinberg . I honestly

23

don ' t knm1.

24

Q.

I wouldn't know the answer to that

Well, who would know that

~1orked

1~ould

on

have

You have no idea?
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I don't have any particular

A.

2

recollection of that, no.
What lawyer in your office was involved

Q.

4

with the debt collection process?

5

A.

6

office.

7

office. And there 1"ere a number of debt

8

collection firms .

9

Q.

Okay . Do you have any names?

10

A.

Names? What do you mean "names"?

11

Q.

People that

12

Weltman, Weinberg &Reis?

13

A.

14

Weinberg & Reis.

15

Q.

Who

16

dealt with

l~eltman,

17

A.

I believe you could go back through

18

personnel files of the Attorney General ' s Office

19

and determine that . I don ' t know offhand who

20

would have dealt with this f i rm .

21

Q.

You're unable to recall anybody?

22

A.

I 'm not able to recall who dealt with

23

Weltman, Weinberg & Reis, that is correct .

24

Q.

There were a number of lawyers in my
There

~1ere

a number of

~1ould

nonla~l)'ers

in my

have dealt with

I would not know who had dealt Weltman,

~1ere

the people that could have
Weinberg

&

Reis?

Okay. And you 're not able to recall
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even a list of people who may have? You just
2

can ' t come up with a name?
A.

Look, I could throw out names . In

4

response to your question, I do not know whether

5

they would be the ones , so

6

Q.

Okay .

7

A.

-- in specific response to your

8

question, I do not recall specifically.

9

Q.

All right.

I got sidetracked . I'm

10

sorry. Read this second paragraph, please .

11

A.

Okay . Okay.

12

Q.

Fast reader.
In that second paragraph it says,

13
14

quote, and tell me if I 'm reading this correctly,

15

"thi s market is one that attorneys general know

16

bach1ards and forward .... " Is that correct?

17

A.

That ' s what it says.

18

Q.

Yeah. Well, it ' s your statement . And

19

were you one of the attorneys general that knew

20

debt collection backward and forward?

21

A.

22

other attorneys general knew it . Nho knew it

23

better than others, I would not know.

24

Q.

I would say I think I knew it . I think

Okay . And then in the middle it says,
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"When you collect debts owed to the state
2

government, or to state universities, you learn as
I did that this work can and should be done the

4

right

Do you see that?

5

A.

I

6

Q.

All right. And you certainly had an

7

understanding of what "the right

8

A.

9

have been a comprehensive understanding .

~1ay."

do .

1~ay"

is?

I had some understanding . Might not

10

Q.

Okay . What's the right --

11

A.

Would have been -- would have been an

12

understanding based on the laws that stood as

13

understood it, mostly state law but perhaps

14

federal law. Eight, nine years ago, yes .

15

Q.

Well , the speech i s in 2014 .

16

A.

Okay .

17

Q.

So you certainly had some understanding

18

of the federal law, too, at that time?

19

A.

20

way" as I would have understood it at the time

21

was a state attorney general , which is what I was

22

understanding you to ask about is law that ' s eight

23

years

24

Q.

Well, what I 'm saying is "the right

no1~,

yes .
Okay . What's "the right way" to make
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an initial demand?
MR. DOUGLAS: Objection. Draws a

2

conclusion. There's an issue in this case and
4

really don't think it is relevant. And I've let

5

this go on for a long time, as I told you I would.

6

But in the end, even if the Attorney General's

7

Office did it wrong, that doesn ' t affect your

8

client.

9

too, or may not have done it wrong. But I think

Your client might have done it wrong,

10

that's a conclusion that the judge has to draw in

11

this case. And I 'm going to l et him

12

more questions and then --

13

Q.

ans~1er

a few

What ' s the right
MR. DOUGLAS: And then I will instruct

14

15

him not to answer .

16

Q.

17

initial demand?

\~hat's

"the right way" to make an

MR. MCCRAY-WORRALL: Objection. Vague

18

19

and call s for speculation.

20

A.

don't know quite how to

21

question .

don't know whether you're talking

22

about in

23

Q.

24

~1ri ting,

ans~1er

that

in person.

An initial demand letter.
MR. DOUGLAS:

If you know.
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Well, I

A.
2

1~ould

say "the right

~tay"

to

make a demand is to present truthful, accurate
information, and that would be the way in which

4

would assume is "the right way" to present a

5

demand.

6

Q.

7

need to have a lawyer look at account level

8

detail?

Does a law firm that ' s a debt collector

MR. DOUGLAS: Objection. You're

9
10

instructed not to answer that . That's a

11

conclusion to be drawn in this case .
MR. WOOLEY : liell, I 'm going to go

12

13

ahead and ask the question then, all right?
MR. MCCRAY-WORRALL: I'll make the same

14

15

objection . Calls for a legal conclusion.

16

Q.

17

collector need to have a lawyer look at account

18

level detail before sending a demand letter?

19

A.

20

need to do something. Do you mean because the law

21

requires i t , because it 's better practice, because

22

it would be --

23

Q.

Oh, I --

24

A.

You know, what -- what are you asking?

Okay . Does a law firm that's a debt

I 'm not sure what you mean when you say
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Q.

This is

A.

I'm not clear.

Q.

I'm unpacking your statement about you

4

learn as

did this can and should be done "the

5

right way." I 'm not asking you about the law; I'm

6

asking about your statement about "the right way."

7

These are your words.

2

MR. WOOLEY : They ' re his words .

8
9

So I'd like to know what do you mean

Q.

10

what's "the right way" for someone to send an

11

initial demand?

12

A.

13

does not speak to initial demand letters . It

14

doesn't say anything about initial demand letters .

15

It talks about debt collection generally . You're

16

now

17

way. " I assume you mean the legal way. I 'm not

18

sure what you mean by the right way to send a

19

demand letter. I 'm not quite sure what you're

20

asking and therefore

21

Q.

22

by "the right way . " I'm asking do you know the

23

right

24

A.

So the speech that you're reading from

~Ianting

me to tell you what is "the right

ho~1

to respond.

All right . I'm asking what you meant

~1ay

to send a demand letter?
The right way to collect debts was not
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-- the speech was not about demand letters
2

specifically .
Q.

Okay . Then - -

4

A.

Is there any mention of demand letters

5

in the speech that you are reading from?

6

Q.

7

right

8

attorneys general and say I know this backwards

9

and forwards , "this can and should be done the

Then tell us what you meant by "the
~1ay."

When you stand up in front of the

10

right way." What ' s "the right way"?

11

A.

12

and accurate information and be candid with those

13

you ' re dealing

14

parameters of federal law, such as calling

15

restrictions and other things that are meant to

16

prevent harassment .

17

Q.

Okay.

18

A.

There's a number of pieces to that.

19

Q.

How many debts did the AG's office

20

attempt to collect each year? I mean

21

were you in thi s?

22

A.

Many .

23

Q.

Can you ball park it at all?

24

A.

Not really.

The right way is to proceed on truthful

~1ith

and to also operate within the

ho~1

active

It would have been very,
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very many.
2

Q.

How many attorneys were in your office

that worked on debt collection matters?
4

A.

In the Attorney General's Office?

5

Q.

Yes , sir.

6

A.

I don't

7

number.

8

Q.

Was it handled through a particular

9

division?

I know, you know, attorneys generals

kno1~

offhand.

There

~;ere

a

10

have different divisions set up . Was it a

11

particular division?

12

A.

I believe it was, yes.

13

Q.

And did the division have a name?

14

A.

I don't recall the name . But it

15

probably had something to do with revenue

16

collection or collection or debt collection or

17

something of the type .

18

Q.

19

division?

20

A.

21

There were 1,800 people in the Attorney General's

22

Office, so some pieces

23

were smaller, some pieces

24

to the office, some pieces as this one was also

Okay.

Was it a large division, a small

Well , i t's all relative I suppose .

~;ere

larger, some pieces

~;ere

completely internal
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included people external to the office who were
2

working on our behalf such as this law firm .
Q.

4

Headcount-wise, how many people in the

office worked on debt collection?
MR. DOUGLAS : Objection.

5
6

A.

I don't recall.
MR. DOUGLAS: Asked and

7

ans1~ered .

He

8

told you he doesn ' t

9

Q.

10?

10

A.

I don't recall . But you could

11

certainly look at the Attorney General's Office

12

organizational structure and find that out.

13

Q.

14

aski ng

15

A.

I ' m not sure -- I ' m not sure what your

16

point is .

It was more than 10, less than 1, 800 .

17

Q.

More than 10 and less than 1, 800 . And

18

there's no

~~ay

19

your sworn testimony is there's more than 10, less

20

than 1, 800? I --

21

A.

22

exactly how many people worked in that part of the

23

office.

24

Q.

kno~1 .

1,800? You knew that number.
ho~1

many people

~1orked

I'm

on debt collection?

you can narrow that for us? So

My sworn testimony is I don't recall

Okay.
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And you're trying to ask me something

A.

2

that

do not remember.

Q.

How many of them were lawyers?

4

A.

I do not

5

Q.

No idea?

6

A.

I don't recollect at this point.

7

That's correct. Do I need to say it many times

8

for you or just a few times?

9

Q.

Would it have been five lawyers?

10

A.

I don't recollect . You can ask it

11

again.

12

Q.

Could it have been 200 lawyers?

13

A.

I don't recollect.

14

Q.

Okay . Were you personally involved in

15

trying to collect debt?

16

A.

17

"personally involved . " I

18

responsible.

19

Q.

20

then?

21

A.

22

outside the office 1vho are on contract with the

23

office.

24

Q.

kno~1 .

I 'm not sure what you mean by
~1as

ultimately

I was not working files myself .

All right. Who was working the files

People in the office and people from

And within the office, that included
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lawyers and nonlawyers, correct?
2

A.

That is correct .

Q.

All right. Did you review the

4

circumstance at the account level detail like down

5

to the individual debtor, the student that didn't

6

pay the fees at Ohio State? Did your office

7

review those details at the account level before

8

seeking to collect any debt?
MR. DOUGLAS: Are you asking if he

9
10

personally did it?

11

Q.

12

down. You personally, I'm sure the answer is no,

13

right?

14

A.

15

have been accounts that were important enough that

16

I personally would have reviewed the details .

17

There may have been others where others did that

18

in a delegated basis.

19

Q.

20

office would have

21

before somebody would have been sent an initial

22

demand letter?

23

A.

I believe that

24

Q.

Okay. Somebody in your office would

Well, I'll --thank you.

I'll break it

Well, it would depend. There might

Okay . But you believe somebody in your
revie~1ed

the -- each account

~1ould

be the case, yes.
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have looked -- on a tax case, let's just -- and
2

said before we write this person a letter, we're
going to look at the W-2,

~1e ' re

going to look at

4

the checks, we ' re going to look at the tax return

5

and verify that it's a valid debt before we write

6

a letter; is that correct?

7

A.

8

details of that, so I -- so I don't know is the

9

answer .

I don't believe I would kno1<1 the

Okay . Well , is it something that you

10

Q.

11

think la1</Yers did or nonlawyers did?

12

A.

13

would depend on the situation.

14

Q.

15

you know lawyers did not look at the --

16

A.

don't have that kind of microscopic

17

knowledge of

ho~1

18

my office.

19

Q.

20

general questions . The people that did thi s work

21

in your office who you - - can you recall one name?

22

A.

23

this?

24

Q.

It would depend on the matter and it

Okay . Are there circumstances in which

delegated activity was handled in

All right. Well, let me just ask some

Could I understand the relevance of

Can you recall one name?
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Could I understand the relevance of

A.

2

this to the - - to the case that we ' re here on?
Well, one day maybe you'll take my

Q.

4

deposition, but now I'm asking you. Can you

5

recall the name of one person that worked on debt

6

collection in your office?
MR. DOUGLAS: And I'm going to object

7

8

to that again and a continuing objection . That's

9

not relevant to whether or not your client

10

violated the l aw. And I think it violates the

11

relevancy section . More than that, he's already

12

-- been asked that at least five times by my

13

notes, and I think he answered it every time.

14

He' 11

15

to instruct him not to answer.

16

Q.

Can you recall the name?

17

A.

What name?

18

Q.

Of anybody in your office that worked

19

on debt collection?

20

A.

21

worked on debt collection with this firm . There

22

were people in the off ice

23

collection, and I could go and refresh my memory,

24

but I don ' t offhand recall who --

ans~1er

it one more time and then I'm going

I don't recall anybody who

~1ho

1~ould

have

worked on debt
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2

Q.

Anybody?

A.

-- the people were who were the players

on that .

I'm sure you can find that out

4

separately.

5

Q.

Okay. So no name . All right.
you were --

6

l~hen

7

MR. MCCRAY-WORRALL:

I'm sorry. Could

8

you clarify? Was that a question, Counselor?

9

Q.

When you - MR. MCCRAY-WORRALL: Counsel , you said

10

11

"no name." Was that a question or was that a

12

statement for the record?
MR. WOOLEY: Here ' s what I'm not here

13

14

to do: Answer your questions.

15

Q.

When you

~1ere

--

MR. MCCRAY-WORRALL: Counsel, I 'm

16
17

asking for a clear record.

18

Q.

19

anybody ever complain to you, that escalated up to

20

you, about the way in which the AG was collecting

21

debt?

22

A.

I believe so, yes.

23

Q.

Okay. Tell me

24

that, sir.

l~hen

you were in the AG' s off ice, did

~1hat

you recall about
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I recall at some point, and I don't

A.

2

recall specifics or who was involved, that there
would have been complaints being made and we

4

needed to

5

whether law firms or otherwise or both had

6

violated the law. And I believe at some point

7

along the way maybe multiple points along the way

8

one or another of those might have been people who

9

were currently collecting debts for the State of

revie~1

whether certain collectors,

10

Ohio as well , which I would consider and did

11

consider to be a problem.

12

Q.

13

instance?

14

A.

I do not.

15

Q.

All right.

16

unpack that to maybe trigger recollection.

Okay . Well, do you recall any specific

I'm just thinking if I can

Do you recall the names of any law

17
18

firms that might have been implicated or mentioned

19

in those conversations?

20

A.

I do not.

21

Q.

Okay .

22

A.

If

23

been public and you could find those records.

24

Q.

we brought action, they

1~ould

have

Right .
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2

A.

But I don ' t recall offhand.

Q.

Yeah . Well, do you remember suing any

of your collection law firms?
4

A.

I believe we may have, but I don't

5

recall offhand.

6

Q.

All right.

7

A.

We may also have terminated collection

8

agents.

9

Q.

Yeah.

10

A.

And I'm sure we did that at times, so.

11

Q.

So, look, my request for the name is if

12

there's somebody who might recall these things

13

better than you --

14

A.

I understand that.

15

Q.

-- then that ' s maybe somebody I should

16

talk to .

17

A.

18

But if you're asking me for information and I

19

don't have it, then I can't provide it to you.

20

Q.

Right .

21

A.

You'll have to find it elsewhere .

22

Q.

Appointment of special counsel . Okay.

23

Can you describe that process for us, please, when

24

you were in the AG, how did that

Look, I'm not resisting you on this.

1~ork?
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Well , we set up a fairly elaborate

A.

2

process to ensure that special counsel were
qualified, had experience, had the abi l i ty to

4

collect debts on behalf of the State effectively.

5

And there was a process around that, of

6

don ' t recall the specific details but it was not

7

negligible .

8

Q.

It was -- I'm sorry?

9

A.

Not negligible .

10

Q.

That ' s your descri ption of the process,

11

it was not negligible?

12

A.

It was substantial .

13

Q.

Substantial. Okay.

~1hich

I

Do you recall that it involved an RFQ

14

15

process?

16

A.

17

the specifics.

18

Q.

19

RFQ?

20

A.

21

services that will be effective to fulf i ll the

22

purpose for which the State i s contracting .

23

Q.

24

involved in that process?

Very likely, although I don't recall

All right. What's the purpose of an

I believe it is to obtain qualified

All right . And were you directly
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I would have been on a delegated basis .

A.

2

I would have approved the process, made sure I
thought it was sufficient, and then ultimately

4

probably accepted the recommendations in terms of

5

appointments.

6

Q.

Understood. I mean -- understood.
So the people to whom you delegated

7

8

this -- and I just need this on the record . But

9

I'm sure there's people whose judgment and

10

experience you trusted?

11

A.

I would have thought so, yes .

12

Q.

Okay.

13

A.

I wouldn't have delegated to people

14

that

15

Q.

I understand .

16

A.

Although I will say that I delegated

17

many matters in the Attorney General's Office to

18

many attorneys with whom I was not all that

19

familiar, especially retained attorneys who had

20

been hired before .

21

Q.

22

counsel to collect debt, did you have any direct

23

involvement

24

even as a final interview

didn't trust.

So the process for hiring special

~lith

the counsel themselves perhaps
~1hen

it got

do~m

to a
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you know, a select few that were in the running?
2

A.

I don't recall.

I'm not sure that I

did.
4

Q.

Do you think you might have?

5

A.

I think I might have, but I don ' t

6

recall doing that. So I -- so I can't say for

7

sure .

8

Q.

So nothing stands out?

9

A.

Not particularly.

10

Q.

You don't remember some particular

11

riveting interview

12

A.

13

have recalled it . No. I don't recall .

14

Q.

15

collect debt at any given time? How many were

16

working with the AG on a contract basis?

17

A.

18

have -- I know you

19

specifics.

20

obtained.

21

Q.

22

reluctance to try to give a number if you can't

23

recall it. Sometimes a ball park is helpful for

24

us so

1~ith

Scott Weltman?

If we had had one, I 'm sure

would

How many special counsel were hi red to

A considerable number. And I don't
1~ant

specifics.

I don't have

I'm sure those records could be

Right . And I understand your

~1e

understand how much more work we have to
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do.
2

A.

I understand . I've been on your side

of the table before .
Yeah . But sometimes it's helpful

4

Q.

5

information. And we're in discovery.
l~as

6

it five , was it 500?

7

A.

Firms?

8

Q.

Yeah .

9

A.

Law firms or nonlaw firms? We used

10

both I believe .

11

Q.

All right.

12

A.

I

13

think more than five ,

14

than 500 . What the number was,

15

Q.

16

that there was a process by which your office

17

would vet applicants to be special counsel ,

18

perhaps do some background on them and --

19

A.

Yes.

20

Q.

Okay . And have them submit

21

applications?

22

A.

Yes .

23

Q.

And then somebody would go and contact

24

references and sort of verify the bonafides of the

wouldn't know . I would certainly

All right.

I

would certainly think less
I

don ' t recall .

Did you understand though
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applicants?
A.

Yeah . That was my intention .

Q.

That makes sense, yeah.

4

A.

Yeah .

5

Q.

Okay. Did you understand that once

6

special counsel were appointed that there was an

7

ongoing review of their performance as well?

8

A.

9

there was also a general period of which they

2

I believe that's correct, yes . And

10

would be renewed, so there would have been a

11

review at that point.

12

Q.

Do you know

13

A.

I don't recall names offhand.

14

would have been people

15

yes .

16

Q.

17

names, and I 'm going to back off that for a

18

second.

19

A.

Uh-huh.

20

Q.

Is it the same people that

21

involved in collecting the debt,

22

same ones involved in assessing the special

23

counsel

24

reviewing their performance? Am I talking about

~1ho

~1ho

conducted the review?
But it

worked in that section,

So I understand your answer is about

1~ho ~1ould

1~ere

~~ere

they the

collect the debt and then also
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one bucket of people?
2

A.

I believe so . There may have been

different relationships in the office. But
4

roughly yes.

5

Q.

6

you direct -- were you involved in any of the

7

ongoing reviews of special counsel once hired?

8

A.

9

commanded a great deal of my time .

All right. Do you recall any -- were

I may have been, but it wouldn't have

10

Q.

All right. Do you recall any instance

11

in which somebody brought to your attention a

12

particularly alarming or disturbing report about

13

the performance of a special counsel?

14

A.

15

don't recall any specific instances .

16

Q.

17

if I've already asked this. But I'm just putting

18

a bracket on this.

19

A.

That ' s fine.

20

Q.

Do you recall anybody ever coming to

21

you saying our special counsel is behaving in a

22

way that

think may violate the law?

23

A.

I believe that may well have happened;

24

although, I can ' t recall any specific instances.

That may well have been the case .

Okay . Do you recall -- and I apologize
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Q.
2

All right.

Had that happened, you

certainly would have been concerned about that?
A.

I would have taken notice, yes, I would

4

have .

5

Q.

6

taken if it was determined that they violated the

7

law?

8

A.

9

circumstances.

And what sort of action would you have

It would have depended on the
But, you know, there are very

10

minor, technical violations of the law, there are

11

very substantial violations of the

12

it would have depended on the facts and

13

circumstances .

14

Q.

15

sources to sort of establish that no special

16

counsel were discharged while you were the AG,

17

would it be a fair conclusion for us to draw that

18

you didn't find any substantial violations of the

19

law by any of your special counsel?

20

A.

21

that .

22

may have, I'm not recalling offhand whether we did

23

or didn't, I believe that appropriate steps would

24

have been taken . That

Okay.

la~1 .

You know,

If we were to -- through other

I ' m not sure what to tell you about
think that if

~1e

had found that, and we

~1ould

have certainly been
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my intention.
2

Q.

Do you ever recall an instance in which

your office either f i red or reprimanded special
4

counsel for making false or misleading

5

communications

6

A.

7

possible that it happened.

8

Q.

Enti rely possible. All right .

9

A.

Uh-huh . I think that -- look, the

~1ith

debtors?

I don't recall , but it's entirely

10

short story you ' re aiming at here is I have no

11

reason to think that my Attorney General's Office

12

was perfect in this regard . If I knew of

13

imperfections that I thought were more serious

14

problems , we would have dealt with them.

15

Q.

Right .

16

A.

I don't have any particular

17

recol lection of instances.

18

Q.

19

anticipating, and you're right.

20

curious about that . At the same time it strikes

21

me, though, that someone as rigorous as you are in

22

your thinking would recall a particularly

23

problematic situation. If somebody says this law

24

firm is misleading debtors, it strikes me, sir,

Yeah. And I appreciate your sort of
I am kind of
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that you'd remember that .
2

A.

There were times when I would and

perhaps times I wouldn't . There are many, many
4

matters that cross my desk as Attorney General .

5

Many matters that cross my desk as head of the

6

CFPB. Some of them I recall, some of them I

7

don ' t .

8

that I did 30 years ago, unfortunately, or

9

fortunately perhaps, so .

I don't have the same recollection

no~1

Yeah . Well , I appreciate -- nobody

10

Q.

11

does 30 years ago . I'm talking about 2010 , 2011?

12

A.

Uh-huh.

13

Q.

Yeah .
THE WITNESS: You do. But I don't any

14

15

more .

16

Q.

Yeah . All r ight .
MR.

17

~/OOLEY :

Give me one second . I got

18

my loose leaf stuff out of order here.

19

Okay . I got it.
You appointed Alan Weinberg of Weltman,

20

Q.

21

Weinberg

22

Exhibit B.

&

Reis --

1~ell ,

we' 11 mark this as

23

- - - - -

24

Thereupon, Exhibit B is marked for
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purposes of identification.
2

Exhibit B I've handed you i s a

Q.

4

certificate dated July 1, 2009 . Do you recognize

5

that document?

6

A.

7

documents like it I believe.

8

Q.

All right. And what is it?

9

A.

Well , it appears to be a copy of a

Not in particular. Although I've seen

10

certificate that the Attorney General's Office

11

would have issued in this instance to Alan H.

12

Weinberg

13

providing legal service to the State of Ohio.

14

has a signature that appears to me to be my

15

signature . And it's dated July 1st, 2009, has the

16

seal of the Attorney General in the bottom l eft

17

corner.

18

Q.

19

certificates you would have signed in a given

20

year?

21

A.

22

many.

23

Q.

24

word "many," I mean, I think a fair question is--

~1ho

was appointed as special counsel
It

Okay. Do you recall how many of these

I do not, although it 1vould have been

All right.

10? 20? When you use the
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2

A.

In this case --

Q.

-- what do you mean by "many"?

A.

In this case, certainly more than 20.

4

I don't know if it

5

hundreds even. I 'm not sure .

6

Q.

7

any conversations at all about Mr. Weinberg and

8

his firm in connection

9

appointment?

1~as

hundreds . Could have been

Okay . Looking at this, do you recall

~lith

this particular

10

A.

Do I recall any conversations about

11

this appointment?

12

Q.

13

sign

14

A.

15

any specific conversations, no.

16

Q.

17

the second paragraph -- the second sentence on

18

there, please.

19

A.

20

the one you're looking for?

21

Q.

No. No. I'm sorry. The narrative?

22

A.

"This appointment .... "

23

Q.

Yeah. The narrative.

24

A.

Okay.

Yeah . Somebody brought you this to
assume; is that correct?
I do not.

I do not .

I do not recall

Okay . And can you read for the record

"I take great pleasure .... " Is that

"This appointment .... " Is that
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where you want me to be?
2

Q.

Yes , sir.

A.

"Thi s appointment reflects my highest

4

confidence in your legal expertise, integrity, and

5

ability. Therefore, I have affixed my name and

6

the Seal of the Attorney General." This is in

7

reference to Alan H. Weinberg being appointed as

8

special counsel for the Attorney General .

9

Q.

Right . And

~1hen

you signed it, you

10

certainly believed that was true, correct?

11

A.

I did.

12

Q.

Based on

13

A.

Based on work that had been done by my

14

staff and perhaps myself to provide assurance that

15

Mr. Weinberg would be an effective special counsel

16

on behalf of the State and would deliver quality

17

service to the State.

18

Q.

19

you said perhaps yourself. What perhaps might

20

have you done?

21

A.

22

process for vetting and approving special counsel .

23

I would have had some involvement in that process,

24

both in terms of approving the process generally,

l~hat

~1hat?

part of the perhaps yourself --

Again, you asked earlier about the
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perhaps had some involvement in
2

in the

evaluations that were made . I don ' t recall in
particular whether that was true in this case, but

4

it might have been.

5

Q.

6

Mr. Weinberg?

7

A.

I do. But I don't recall it clearly.

8

Q.

Would it have been in connection with

9

his role as special counsel or in some other

Do you recall ever having met

10

setting?

11

A.

12

him a number of times . I 'm not sure.

13

Q.

14

So what do you recall about meeting him?

15

A.

16

don ' t mean to say that I was unaware of

17

Mr. Weinberg or any of my special counsel.

18

Q.

19

And it ' s a follow-up to what you said, you said

20

you believed you met him?

21

A.

I --

22

Q.

Under what circumstances do you believe

23

you met him?

24

A.

I don't know offhand.

I might have met

Okay. You say you do recall though.

I believe I do . I mean, I certainly

My question is a little more specific.

don't know the circumstances .
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Q.
2

Okay . Did you know that he was the

Weinberg in Weltman, Weinberg & Reis?
A.

I believe I

~1ould

have understood that,

4

but

5

Q.

6

the time that they

7

A.

8

firms that were appointed special counsel because

9

I would have approved and signed their

don ' t recall specifically .
Okay . Had you heard of that firm at

Well, I

1~ere

appointed special counsel?

1~ould

have heard of all the

10

certificates and --

11

Q.

12

Reis?

13

A.

14

appointing them special counsel . Yes, I was

15

a~1are .

16

Q.

17

their reputation?

18

A.

don't recall specifics that I would

19

have heard.

But what I would have heard I assume

20

would have been sufficient to determine that they

21

should be appointed as special counsel among many

22

applicants .

23

Q.

24

Bob Weltman?

So had you heard of Weltman, Weinberg &

Here ' s a certificate that I signed

Okay . And had you heard anything about

All right. Do you recall ever meeting
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I don't recall specifically.

A.

2

I may

have .
Q.

You may have.

4

A.

I may have .

5

Q.

Yeah . I mean, in what context?

6

A.

I don' t knolL

7

Q.

Okay. What

8

debts with Mr. Weinberg and his firm for

9

collection?

the process for placing

~1as

10

A.

11

for placing debts that

12

and some of those would have gone to Mr. Neinberg,

13

others would have gone to others .

14

Q.

15

process?

16

A.

17

have been specific expertise that was appropriate

18

in certain types of collection matters such as

19

bankruptcy or student loans or other types of

20

matters . Apart from that , there would have been

21

simply a division of work because everybody could

22

only handle so much work probably effectively and

23

that would have all been part of the calculation

24

suppose.

\~ell ,

there was a process in the office
~~ere

in need of collection,

Nhat do you not understand about the

\~ell,

there

~1as

a process. There might

Would have perhaps been regional in

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC I 614-444-1000

213

53

nature, although I think that's less important in
2

this day and age where most of the collection is
not done in person.
Well, what information would your

4

Q.

5

office provide to Mr. Weinberg and his firm to

6

collect debt on behalf of the State?

7

happen?

8

A.

9

of the debts at issue, the source of the debt ,

Ho1~

Ho~1

did that

did that work?

Well , there

~1ould

have been a provision

10

information about the debt , amounts at issue, all

11

the usual particulars of a debt collection file.

12

Q.

Okay .

13

A.

I would hope, hope and expect as

14

complete as possible .

15

Q.

16

reviewed account level detail for each debtor

17

before a debt would be placed with Mr. Weinberg's

18

firm for collection,

19

A.

20

nature of "reviewed" covers a spectrum of possible

21

activities .

22

Q.

\~hat

23

A.

Well, I mean it -- I mean just what I

24

said.

Okay . Had lawyers in your office

la~~ers?

I think very likely, although the

do you mean by that?
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Q.
2

Well, you described a spectrum, and

that's your word. What ' s on one end of the
spectrum and what's on the other end of the

4

spectrum?

5

A.

6

it can be word for

1~ord,

or it can be reviewing

7

documents as I did

1~ith

this document you handed

8

me . I mean, reviewed can be a lot of different

9

things . As I'm sure you're aware in your life,

Well, reviewed can be faster or slower,

10

you

11

variety of different approaches.

12

Q.

13

source documents for each debtor's debt before it

14

was placed with Mr . Weinberg? And I'll just give

15

you a for instance and

16

A.

Okay .

17

Q.

My son went to Ohio State.

18

parking tickets, he didn't pay his books, there

19

will be invoices, there will be dates, there will

20

be documents that relate to that debt . Did a

21

lawyer review each of those documents before

22

sending it to Mr. Weinberg ' s firm for collection?

23

A.

24

comments about his son are hypothetical in nature,

revie~1

lots of things, and that can mean a

Did lawyers review the actual sort of

~1e

can talk about this.

If he had

Let the record reflect that counsel's
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so

Q.

No, they're not . No, they' re not .

A.

Okay . Look, that was a delegated

4

function.

I don't know exactly what

5

I don't know that I can answer your question

6

particularly helpfully so --

2

~1as

done, so

7

Thereupon, Exhibit C is marked for

8
9

purposes of identification.

10

All right. Exhibit C is -- it's a

11

Q.

12

multi-page document, and unfortunately the

13

paginating of it doesn't -- because it was

14

exhibits doesn't make sense, the page numbers .

15

But do you recognize what this is?

16

A.

17

Attorney ' s General request for qualifications for

18

special counsel that I believe reflects a

19

submission made by the Weltman, Weinberg & Reis

20

law firm.

21

Q.

Okay . And have you seen it before?

22

A.

It's possible, but I couldn't recall

23

offhand lvhether I had or have not seen it before.

24

Q.

I see what it is.

It 1vas a Ohio

Okay. Do you recall it being a
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practice of yours to read these submissions or was
2

i t something you delegated, sir?
A.

I honestly do not recall . There were

4

probably many things I should have delegated

5

entirely that I didn't necessarily delegate

6

entirely. But it ' s possible that I read this and

7

a number of these.

8

delegated.

9

workload

It's also possible I

It might have depended on what the

~1as

at the time .

Okay. With regard to -- and I know

10

Q.

11

what he's going to say. But with respect to this

12

function of looking at RFQ responses and

13

delegating it, who in your office -- do you recall

14

anybody that might have this function been

15

delegated to? Is there a name of someone?

16

A.

I --

MR. DOUGLAS: You ' re allowing me to

17
18

object and say asked and answered. But he can try

19

again.

20

A.

21

would have been delegated to . And it's also as

22

said entirely possible that I looked at it myself .

23

Q.

24

trying to be clear.

Okay . I would not recall

~1ho

this

Right. And, sir, to be clear-- I'm
I don ' t mean just this one in
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particular, I mean the process . lias there
2

somebody below you that was in charge of the
process of reading through these RFQs and then

4

making recommendations to you?

5

A.

6

people, and it ' s not necessarily the same people

7

who

8

and, you know, might have been a team. I don't

9

recall .

10

Well, there

~1ould

have

revie~1ed

~1ere

probably a number of

every single one and --

Right . A team of folks whose names we

Q.

just for the record, you can ' t recall today?

11

12

A.

But I'm sure you can find records that

13

would give you that indication.

14

Q.

15

turn to page -- the fifth page in, it's not

16

numbered at the bottom of the page, but it ' s a

17

page that at the top says Alan Weinberg - Managing

18

Partner.

All right.

I'd l ike to look -- let's

Do you see that?
MR. DOUGLAS:

19

don't . On the fifth

20

page? Are you including the cover page,

21

Counselor?
MR. WOOLEY : It looks like this.

22
23

A.

This one?

24

Q.

Yeah. Yeah.
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2

A.

Okay . Yep .

Q.

Yeah . So this is in response to the

I ' m on that page .

question for who's applying, the name of the firm .
4

Do you see the name Alan Weinberg - Managing

5

Partner Weltman, Weinberg & Reis? Do you see

6

that?

7

A.

I do see it.

8

Q.

Okay.

9

person is Mr . Weinberg, but it's clear from this

So the applicant here as a

10

that his firm is actually who's applying; is that

11

correct?

12

A.

13

document if it

14

listed as specified and his bar number is given.

15

There's another partner whose bar number is given.

16

And then there's a number of partners and

17

associates who are listed but their bar numbers

18

are not given.

19

Q.

It's not obvious to me from this
~1as

the case, but I see that he is

Understood.

20

But is it a fair read of this -- if you

21

don't recall reading it then, is it a fair read of

22

it no1v that it's clear that they're saying that

23

this firm is who's going to do this work?

24

Mr. Weinberg ' s name is

~1hat

ends on the
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certificate, but it's the firm that's going to do
2

the work, correct?
MR. MCCRAY-WORRALL: Objection, calls

4

for speculation .

5

A.

6

going to do the work and have others

7

on a delegated basis or

8

that was going to do the work. It ' s not clear to

9

me . I 'm not clear

I don't know whether Mr. Weinberg was

1~hat

1~hether

~;ork

with him

it was the firm

the difference is in your

10

mind.

11

Q.

12

was going to do the

13

supported?

14

A.

15

himself, it would be probably with others working

16

with him on a delegated basis .

17

Q.

18

page, please.

19

A.

20

specific to him --

21

Q.

22

A.

23

not sure

24

Q.

But you didn't think Mr. Weinberg alone
~;ork;

he was going to be

I just said that if he did the work

All right. Can you turn to the next

And the certificate you showed me was

Right .
not to the firm . So I'm honestly
~;hat

this represents.

Well, I'll represent to you this is the
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RFQ that led to you giving the certificate.
A.

I'm aware of that.

Q.

Yeah .

4

A.

And the certificate was to him, not to

5

the firm.

6

Q.

Understood.

7

A.

Correct. Okay.

8

Q.

Yeah. Understood.

9

A.

So you're

2

no~1

asking me whether this

10

somehow indicates it's the firm rather than him .

11

I 'm not clear which it

12

Q.

13

whole thing.

14

A.

don't know that it matters so --

15

Q.

It talks about everything the firm's

16

going to do --

17

A.

That ' s fine.

18

Q.

-- which is my point of this inquiry .

Okay.

~1as.

If you'd like, you can read the

Because, in fact, it talks about

19

Look at the next - - it says, "Our

20

firm . .. . " The next page, "Our firm provides

21

collection and bankruptcy representation .. . . " Do

22

you see that?

23

A.

I see that.

24

Q.

Yeah.
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I 'm not sure

A.

2

1~hat

you're driving at .

If you want to give the testimony on it , you can.
But I'm not clear which it is.
Can you just read the sentence out loud

4

Q.

5

for the record, please.

6

A.

l~hich

7

Q.

The first sentence on the top of that

8

page .

9

A.

Which page?

10

Q.

It's weird. It's says page 1 on the

11

bottom right, but it's not page 1, but it's the

sentence?

MR. DOUGLAS : Page 6.

12
13

A.

It begins "Our firm provides . .. . "

14

Q.

Yeah . Yes .

15

A.

What do you want me to read, that

16

sentence?

17

Q.

I 'm sorry.

18

A.

"Our firm provides collection and

19

bankruptcy representations on a very large volume

20

of matters for the State of Ohio pursuant to a

21

Retention Agreement for this work. "

22

Q.

23

were already doing

24

A.

Okay . So this RFQ reflects that they
1~ork

for the State, correct?

Seems to so reflect that, yes.
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2

Q.

Do you recall that?

A.

I don't recall offhand, no.

Q.

You don't recall offhand. But looking

4

at it

5

paragraph it will talk about the

6

been doing, the firm's been doing.

7

take a look at that and see if it refreshes a

8

recollection of whether you had an understanding

9

that they were already doing work for the State .

n01~,

and if you read the rest of the
1~ork

that they've

I'd ask you to

10

A.

11

itself.

12

can. But

13

Q.

14

it's up to you.

15

to read it, maybe -- whether it would refresh your

16

recollection .

17

A.

It doesn't.

18

Q.

Okay.

19

lvell, I think the document speaks for
If you want me to speculate about it , I

think the document speaks for itself.
Well, I'm asking you to, and it ' s -If you read it and took a second

MR. DOUGLAS: Counselor, if I may for

20

just a moment, to shorten thi s so I don ' t have to

21

ask questions after you ' re f inished,

22

mind if he read the next sentence that you've

23

asked him to read here on page 6?

24

~1ould

you

MR. WOOLEY: Uh-huh.
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MR. DOUGLAS:
2

Have him read the second

sentence into the record now because I'm going to
ask him to do that if you don't .

4

MR. WOOLEY : Sure . Go ahead .

5

MR. DOUGLAS : Page 6. Read the second

6

sentence .

7

A.

8

and Weltman, Weinberg & Reis Co., L.P.A. have

9

originated from the State of Ohio Office of the

10

Attorney General Collections Enforcement Unit . "

"All matters placed with Alan Weinberg

MR. DOUGLAS : That's enough. Thank

11
12

you.
MR. WOOLEY : Yeah.

13
14

Q.

All right.

There you go.

15

have a name of a division . Who

So now we

MR. DOUGLAS : That's right .

16

Who was in the Attorney General ' s

17

Q.

18

Collection Enforcement Unit?

19

A.

Many people.

20

Q.

Who ran it?

21

A.

I don't recall .

22

Q.

\~auld

23

directly reported to you or would there have been

24

an intermediate supervisor between you and that

that have been someone

~1ho
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person?
2

A.

I don't recall. But I believe there

would have been some intermediate supervisor.
Do you know

the intermediate

4

Q.

5

supervisor would have been between you and them?

6

A.

7

during my time there as

8

Q.

9

please .

~1ho

I don't recall.

It might have changed

1~ell.

All right. Go to the next page,

10

A.

Okay .

11

Q.

Look at under the paragraph that says

12

"State Representation," please.

13

A.

Okay .

14

Q.

Do you see there that it says " ... we

15

have handled over 69, 000 collection matters for

16

the State . . .. "

17

A.

I see that .

18

Q.

Okay. Was it your understanding that

19

special counsel generally and in particular

20

Weltman, Weinberg & Reis were handling high volume

21

collection matters?

22

MR. MCCRAY-WORRALL: Objection, vague.
Well, that sentence certainly seems to

23

A.

24

indicate that, yes .
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Q.
2

Well, it does indicate it.

I 'm asking

if that's your recollection as well .
What I read here is consistent with my

A.
4

general recollection.

5

Q.

6

that where it says, "Through the visionary

7

leadership and Partnership and Management

8

committee . ... " Do you see that paragraph?

9

A.

I

10

Q.

Do you see the reference to innovative

11

collection technologies, custom programmed

12

soft~1are

13

A.

I

14

Q.

Did you understand that in this

15

high-volume collection practice there

16

some automation involved?

If you go up three paragraphs above

do .

applications, advanced dialers?
do.

1~ould

be

MR. MCCRAY-WORRALL: Objection.

17
18

Foundation. Assumes facts not in -- that have not

19

yet been established.
MR. DOUGLAS : You can answer if you

20

21

know.

22

A.

23

mean by some automation involved.

24

for example, the use of computers, certainly I

Yeah.

I'm not entirely sure

~1hat

you

If you mean,
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would assume that.
2

Q.

Yeah . Thank you. That was a clumsy

question . Yeah . I mean that's what I mean.
4

Was there going to be technology

5

involved, electronic information 1wuld be

6

processed?

7

A.

Certainly, yes.

8

Q.

Okay.

9

going to be boxes of actual documents that were

It wasn' t as though there were

10

going to be looked at and scrubbed?

11

A.

12

sure that that

13

was not always on the cutting edge of technology,

14

but there might have been both. But certainly

15

there would have been electronic methods

16

involved

17

Q.

Okay.

18

A.

-- and everybody was moving in that

19

direction, perhaps had gotten there by this point

20

in time, yes.

21

Q.

22

where it says "Strengths . "

23

A.

Uh-huh.

24

Q.

"We are a

Well, I -- you know, I can't say for
~1asn'

t the case. The government

And look at the bottom of the page

la~;

firm that is structured
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to offer in-house collection agency services . " Do
2

you see that?
A.

I

do .

4

Q.

Yeah . And then if you read that

5

paragraph all the way through you'll see that the

6

second-to-last sentence says , "Our collection and

7

legal representation seamlessly continues, even if

8

the debtor has filed bankruptcy or is deceased. "

9

Do you see that?

10

A.

I

do .

11

Q.

So did you understand or do you

12

understand from reading this that Weltman,

13

Weinberg & Reis is a collection firm that's housed

14

within a law f i rm?

15

A.

16

that specifically . It's a fair inference perhaps,

17

but I don ' t

18

the organization of the firm itself was or at

19

least certainly my own personal impressions .

20

Q.

21

we go. Attorney general collections enforcement

22

unit, that included lawyers and

23

correct?

24

A.

I don't know that I would have known

kno~1

that I would have ever known what

Okay . Well , in your unit, the -- here

nonla~~ers,

Where are we here?
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Q.
2

I 'm just using -- we 've identified your

unit was called the Attorney General Collections
Enforcement Uni t . I'm not asking you about the

4

document , I'm just

5

A.

Okay .

6

Q.

-- using that for my o1m purposes .

7

A.

You seem to be pointing to the

8

document .

9

Q.

No. The Attorney General Collection

10

Enforcement Unit, there were nonlawyers in that

11

unit?

12

A.

13

correct .

14

Q.

15

head it?

16

A.

17

that would have ever been the case during my time

18

there,

19

Q.

20

Correct .

La~~ers

and nonlawyers,

And did a nonlawyer -- did a nonlawyer

You know, I do not recall . And whether

-- I don ' t recall offhand .
Okay . But is it accurate to say that

that in this high volume collection work that

21

was being done both either wi thin your -- your

22

office or by special counsel , lawyers and

23

nonla1>/Yers were involved?

24

A.

Correct .
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Q.
2

All right . Could you go to the next

page, please .
Next page suggests I know

A.
4

were on before.

5

Q.

6

It's got a 3 at the bottom .

I'm sorry.

MR. DOUGLAS:

7

~1hich

page we

It -- bottom of page 3.

It's yellow.

8

A.

Yes .

9

Q.

Okay . The paragraph in the middle,

10

read that to yourself .

11

A.

Which one?

12

Q.

The one that says , "Due to our

13

scale . . . . "

14

A.

Okay . All right . Uh-huh. Okay.

15

Q.

There's a sentence that says, "State

16

Clients will have access to all of our staff

17

members, including the collectors working files,

18

the clerical and administrative staff processing

19

executions and typing, the supervisory staff

20

managing the matters and the attorneys covering

21

hearings and handling legal aspects . "

22

A.

Uh-huh .

23

Q.

Okay. So did your office understand

24

that what Weltman, Weinberg & Reis was bringing
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was a staff of nonlawyers to handle the matters
2

described and then lawyers to cover the legal
aspects?
I don't know what to tell you about

4

A.

5

that . What my office would have understood is as

6

we said earlier, we were placing matters with Alan

7

Weinberg. He was on the certificate. Weltman,

8

Weinberg & Reis was the law firm that he was

9

working

1~ith .

And I guess the entire firm would

10

have worked on these matters in some manner or

11

another in the

12

nonlawyer staff as

13

staff .

14

Q.

15

and you can take your time reading it

16

the law firm is a collection firm, too. It's got

17

a collection firm within the law firm.

18

debt collector.

19

A.

If you say so.

20

Q.

Okay .

21

A.

I haven't read through the

22

document .

23

Q.

24

do that is just go to the back of the document

~1ay

in which a law firm has
~~ell

as supporting lawyer

Right . I understand. But this RFQ -says that

It ' s a

1~hole

Okay. And I think the easiest way to
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and, like, the fourth page from the back there's a
2

chart with a staff of the office .
MR. DOUGLAS: Do you mind if we stop

4

here again and have him read another sentence

5

there; otherwise, I'm going to have to ask him at

6

the end.

7

into the record .

I'd like him to read the third sentence

8

THE WITNESS: The one that begins WWR?

9

MR. DOUGLAS: Let him -- no. Is that

10

the third sentence or the fourth? The one that

11

starts, "State Clients." No. Negative . The one

12

that starts "WWR. " Yes.

13

THE WITNESS: So I

14

MR. WOOLEY: Yeah.

15

don't -- go

ahead. Yeah .

16

MR. DOUGLAS : Okay.

17

THE WITNESS : So read this sentence

18

that begins "WWR"?

19

MR. DOUGLAS: Yes.

20

THE WITNESS : "WWR is capable of

21
22
23
24

providing reporting on request . . .. "
MR. DOUGLAS : No. The one that says
"WWR also maintains .... " Read that one.
THE WITNESS: Are we on the same
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2

MR. DOUGLAS:

I 'm not sure we are .

THE WITNESS:

"WWR also maintains both

4

a Compliance and Client Services Department as

5

well."

6

MR. DOUGLAS: That's fine. Thank you.

7

MR. WOOLEY: Okay.
And then on that chart right below it

8

Q.

9

it has collections and supervisory staff . Do you

10

see the names of those folks?

11

A.

I

12

Q.

People ready to assist, right? And

13

there's a breakdown, some are lawyers and some are

14

not lawyers, correct?

15

A.

16

secretaries are not lawyers, l egal secretary and

17

legal assistant. The others, I wouldn't know --

18

Q.

All right.

19

A.

-- for certain.

20

Q.

And then if you f i nd your

21

back of the document, four -- there's an

22

attachment, the fourth page from the back that's

23

page No. 1.

24

A.

do.

guess I can assume that the two legal

~1ay

to the

It looks like that.
Okay. Does it have Brooklyn Heights,
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Chicago, Cincinnati, is that the one you ' re
2

talking about?
Q.

The chart.

4

A.

Yeah . Okay.

5

Q.

He's got it.

6

A.

Yep.

7

Q.

And it says here that they had 100

8

attorneys . Do you see that?

9

A.

I see that .

10

Q.

And 227 debt collectors, collectors, do

11

you see that?

12

A.

I see that .

13

Q.

And everybody else at the firm is a

14

nonlal'l}'er besides those 100 people, right?

15

A.

If you say so.

16

Q.

Okay . Well , the grand total is 1, 076

17

employees, 100 of whom are lawyers?

18

A.

19

any of the others are lawyers or not , I wouldn't

20

know.

21

Q.

Okay .

22

A.

But I assume that if you're calling out

23

the lawyers, then the others are not . But I

24

wouldn ' t

I wouldn't know that .

That ' s what it seems to say. Whether

kno~1

that for sure .
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Q.
2

Did you or your office have an

understanding-- and it --well , I ' ll ask you.
Did you have an understanding that before an

4

initial demand letter would be sent out collecting

5

a debt, seeking to collect a debt on behalf of

6

your office, that a lal"}'er, one of these 100

7

people in this high-volume practice would have

8

looked at the account level detail before the

9

letter went out?
MR. DOUGLAS: Objection. That's going

10

11

to

12

and I'm going to let him answer if he chooses to.

13

If he chooses not to, I 'm going to instruct him

14

not to.

15

Q.

Did you have an understanding of that?

16

A.

I don't know that I would have known

17

that one

18

have depended on what the wording of the letter

19

was.

20

Q.

21

went out?

22

A.

23

of the letter in terms of

24

made and

dra~1

a conclusion that 's at issue in this case,

~1ay

or the other for sure, but it might

Okay . Depends on the way the letter

It

~1hat

might have depended on the wording
~1hat

kind of demand was

kind of representation

~1as

made
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about what was going to happen to the person being
2

communicated with .
Understood.

Q.

So if it were I'm going to sue you and

4

5

I'm going to bring an action against you, that

6

would be something you

7

lal'l}'er to have looked at the underlying detail,

8

correct?

9

A.

~1ould

expect perhaps a

You know, I don't know what the state

10

of the

la~1

was then.

11

of the

la~1

is now . So I don't know really how to

12

answer that question.

13

Q.

14

know the state of the law - - you didn't know the

15

state of the

16

A.

17

law

18

things about that, exactly what law was being

Well, I

la~1

I'm not sure what the state

~~ant

to make sure -- you don't

in 2000 --

I don't know now what the state of the
~1as

in in 2009 or which courts had said which

don't know what the state of the law

19

20

is at this moment either, so I don't

21

how to answer your question.

22

Q.

23

you ' re saying that there are circumstances under

24

which depending on the

All right.

kno~1

quite

I'm trying to follow up on

~lording

of the letter you

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Repor ting LLC I 614 -444- 1000

236

76

would have expected a lawyer to have reviewed the
2

underlying detail . And that depends on the exact
state of the

la~1

at the time?

4

A.

In terms of

5

not be said by a lal"}'er or nonlawyer, I

6

imagine, yes.

7

Q.

You would imagine or do you know?

8

A.

I would -- I would imagine, yes.

9

Q.

Well , who doesn't -- if you don't know,

~1hat

could be said or could
~1ould

10

who does? I mean you said you were an expert at

11

-- when you were the Attorney General and you ran

12

the agency. Who

13

to the collection work --

14

A.

15

what the state of the law would have been at that

16

time .

17

Q.

How about

18

A.

l~ell,

19

ultimately these are cases that brought and judges

20

have to decide.

21

what the law is, although if judges disagree there

22

might have to be appeals and other things .

23

Q.

24

which accused the firm of misleading consumers

kno~1

that ' s?

Ho1~

clear is that

What I 'm saying is I don't recall now

no~1?

again, I have views. But

So what the judges tell us is

You approved the complaint in this case
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regarding the amount of
2

la~~er

involvement with

respect to an initial demand. Do you recall that
that's what you approved in this case?

4

A.

I recall that I would have approved a

5

complaint being filed in this case.

6

recall all the particulars .

7

Q.

8

letters that your staff brought to you and said

9

these are the ones that Weltman, Weinberg & Reis

I don ' t

You don't recall looking at the demand

10

are

11

A.

So you just

12

Q.

sending?

13

A.

packed some things into that

14

question that are assumptions -MR. MCCRAY-WORRALL: Objection. Calls

15
16

for a legal conclusion.

17

A.

18

necessarily correct.

19

package of materials that

20

a recommendation would have varied from case to

21

case . You just stated that the demand letters

22

were part of that , and I don ' t know offhand

23

whether that was so.

24

not have been so.

-- that I don't know that are
I said earlier that the
~1ould

have come to me on

Might have been so, might
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Q.
2

All right . Well, if a letter went out

from the State with your name on it to a consumer,
would you have expected a lawyer 1vould have

4

reviewed the account level detail before it went

5

out?

6

A.

7

done would have been understood to be in

8

compliance with the law at that time.

9

Q.

I would have expected that what was

Yeah . So a specific question, would

10

you have expected that a lawyer in your office

11

would have looked at the account level detail

12

before sending a letter out on your letterhead?

13

A.

14

question at that time .

15

Q.

You're not sure?

16

A.

I 'm not sure what the law

17

on that issue.

18

across the country on this and continues to

19

evolve.

20

Q.

Okay .

21

A.

And may in this case for all I know.

22

Q.

All right. Set the la1v aside for a

23

second, all right?

24

A.

I 'm not sure what the answer is to that

~1as

in 2009

I think the law has been evolving

Uh-huh.
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Q.
2

On the issue of whether it ' s

appropriate, was it appropriate for someone to
send out letters on your letterhead with your name

4

on it

5

account level detail?

~1ithout

a lawyer having looked at the

MR. DOUGLAS: Objection. That's an

6

7

issue in this case and the judge is going to

8

decide. And it calls on him to give a legal

9

conclusion that I don't think he's competent to

10

give or should give . You're not to answer that .

11

MR. WOOLEY : He ' s not to answer that?

12

MR. DOUGLAS: Not to answer that.

13

Q.

Okay. All right . Let's move to

14

Exhibit D.

15

- - - - -

16

Thereupon, Exhibit D is marked for

17

purposes of identification.

18

19

THE WITNESS: Thank you.

20

MR. DOUGLAS: Thank you .

21

Haven't

22

THE WITNESS : Two years later .

23

MR. DOUGLAS: Oh, two years later.

24

Q.

1~e

done this already?

It's actually one year.
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A.

One year later.
MR. DOUGLAS: One year later .

2

A.

Yeah . Sorry.

4

Q.

Do you recognize Exhibit D?

5

A.

I do not particularly recognize it , but

6

I see what it is .

7

to Exhibit

8

exactly the same in fact other than the date and

9

perhaps a more or less more legible signature by

B

And it seems to be comparable

that we dealt with a moment ago,

10

me .

11

Q.

12

that described the

13

May of 2009, correct?

14

A.

Right . Yes .

15

Q.

All right. And so they got the job.

16

And then in 2010 you reupped them?

17

A.

That appears to be the case, yes .

18

Q.

Right . So they described how they were

19

going to do it and

20

2009 .

21

correct?

22

A.

23

they were going to do in May of 2009 as Exhibit C.

24

Q.

Okay. So we had Exhibit C was the RFQ
~~ork

~~hat

they were going to do in

they were going to do in

And then they were reupped in 2010; is that

\~ell,

I 1vould say they described what

Yeah.
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A.

2

In July of 2009 they received the

appointment .
Q.

Right .

4

A.

And then in July of 2010 they were

5

renewed for appointment, yes .

6

Q.

7

You ' re right. This is Exhibit -- the next one?

8

A.

9

any question at issue here . They applied and they

Right . So actually I should do that .

Uh-huh . I don ' t think there ' s really

10

were approved both in 2009 and 2010 .

11

Q.

Yeah .

12

A.

And that

13

judgment at the time that they would be effective

14

in collecting debts on behalf of the State .

15

Q.

Exhibit E.

16

A.

Just wondering if we could telescope a

17

bit of this.

18

Q.

I 'm sorry?

19

A.

I 'm just wondering if

20

telescope this a bit if that ' s what you ' re trying

21

to establish .

~1ould

have represented my

1~e

could

22
23

24

Thereupon, Exhibit E is marked for
purposes of identification.
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2

Q.

Exhibit E is the RFQ response the

following year?
4

A.

Uh-huh .

5

Q.

And I'll represent to you, and you can

6

look through it as much as your want or your

7

lalof}'er can, but it contains the same basic

8

information regarding the firm, the breakdown of

9

the lawyers, the nonlawyers, how they're going to

10

handle things?

11

A.

Agreed .

12

Q.

All right. And then --

13

A.

And then it led to the approval and the

14

certificate issued in July of 2010 .

15

Q.

Okay .

16

A.

Yes .

17

Q.

Okay.
MR. DOUGLAS: Counselor, have you gone

18

19

through this? Are you representing it's all the

20

same as

21

MR. WOOLEY : I'm representing it's an

22

updated document . It reflects an updated status

23

on the work that they had done including for the

24

prior year.
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MR. DOUGLAS: So the sentences that you
2

had him read into the record and the ones that
had him read into the record are probably the

4

same .
MR. WOOLEY : The firm didn't change .

5

6

The firm did the work the same way it did it all

7

the

~1ay

MR. DOUGLAS: Not the firm, the RFQ

8

9

--

we're talking about .
MR. WOOLEY : Yeah .

10

mean I 'll let you

11

make that conclusion if you want to look at it

12

during a break.

13

largely -- largely the same.

14

don't want to put that conclusion

15

A.

16

particularly different .

17

Q.

Right.

18

A.

So we can move on.

But it -- I read it as being
But I don ' t -- I

I have no reason to think it was

MR. BRESSLER: Jim, can I ask for

19

20

comfort purposes how long do you expect before a

21

break?

22

MR. WOOLEY : We can break right now.

23

THE WITNESS: Do you know a sense of

24

how long

~1e ~1ill

be here today?
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MR. WOOLEY : No.
THE WITNESS: Okay.

2

MR. WOOLEY : But I -- people are going
4

they have afternoon flights, they'll make it.

5

THE WITNESS : Okay. I don't

6

particularly need a break.

I'll need a break at

7

some point to feed my meter, but other than that,

8

I 'm happy to proceed .

9

MR. WOOLEY : Okay . Well , I mean

10

somebody from your side of the table asked .
MR. BRESSLER:

11

12

you

planning to break .
MR. WOOLEY : I 'm completely open to it

13

14

~1ere

was just curious when

whenever you guys want .

15

MR. BRESSLER:

16

THE I'IITNESS :

If he's -- that's fine .
I 'd rather not have a

17

break, Steven, thank you .

18

Q.

19

the Weinberg firm again?

20

A.

We did .

21

Q.

Okay . And you don't recall anybody

22

specifically bringing you any complaints about the

23

Weltman, Weinberg & Reis firm

24

A.

Okay. So in 2010 your office approved
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2

Q.

between?

A.

either way.

But we did reapprove

them in 2010.
Okay . Based on their performance so

4

Q.

5

far and based on the information that they 'd

6

provide in their updated RFQ?

7

A.

That would be correct .

8

Q.

Okay . Do you recall anybody ever

9

before you reupped them or at any point in time

10

saying to you we are going to make sure we have

11

lawyers look at account level detail before we

12

send initial demand letters?

13

A.

don't recall either

14

Q.

Either way. All right.

1~ay.

Exhibit F.

15
16

- - - - -

17

Thereupon, Exhibit F is marked for

18

purposes of identification.

19
20

THE WITNESS : Thank you .

21

MR. DOUGLAS : Thank you .

22

BY MR. WOOLEY:

23

Q.

Do you recognize Exhibit F?

24

A.

Not particularly. But I see

~1hat

the
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document purports to be, yes.
2

Q.

And it is the retention agreement

between your office and the collection's special
4

counsel, the Weinberg firm, correct?

5

A.

That ' s what it appears to be, yes.

6

Q.

Okay . Could you look at page 2,

7

please, of it?

8

A.

Yes.

9

Q.

Under the Attorney-Client Relationship?

10

A.

Yes .

11

Q.

And the middle paragraph, can you read

12

that for us, please .

13

A.

14

correspondence created pursuant to the work being

15

performed hereunder, Special Counsel shall

16

indicate that such document is prepared by the

17

Special Counsel in its position as Special Counsel

18

for the Attorney General."

19

Q.

20

have approved the form of particular covered

21

documents covered by that?

22

A.

I do not

23

Q.

So it says notices. Notices could be

24

fairly read to include demand letters?

Yes.

"In all pleadings, notices and/or

All right. And do you

kno~1

kno~1

who would

that offhand, no.
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don't know. You're giving that

A.

2

definition. I 'm not sure.
Actually, no, I'm -- that's a bad

Q.
4

question . The correspondence, when you're writing

5

correspondence as a debt collector, you'll be

6

writing to people about their debts, correct?

7

A.

8

think often.

9

Q.

Not necessarily always, but I would

Right . And it's mandated in the

10

retention agreement that "Special Counsel shall

11

indicate that such document is prepared by the

12

Special Counsel in its position as Special Counsel

13

for the Attorney General." That's mandated,

14

correct?

15

A.

It

16

Q.

Right . And the exact form

17

mandate would have been something that would had

18

to have been approved by your office, correct?

19

A.

20

so.

21

Q.

22

letterhead be used?

23

A.

24

whether and how much we would have specified the

I

says "shall . "
1~i thin

that

don't recall offhand. That may be

don't recall offhand.
You don't recall insisting that your

I don't recall

~1hether

and

ho~1

much --
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particular form to be used.
2

offhand.
Okay . Would that have been -- well,

Q.

4

I don ' t recall

strike that .
Page 3, the next page, please.

5
6

Specific Performance Measures talks about "On a

7

quarterly basis, a personal performance

8

will be conducted .... " Do you see that?

9

A.

Yes , I see that .

10

Q.

Can you take a second and read that

11

whole clause, please, it's only three short

12

paragraphs .

13

A.

All right.

14

Q.

Okay. What do you understand this

15

quarterly performance review to entail?

16

A.

17

based on the following areas, "collection ratios,

18

performance measures based on historical averages

19

and comparisons of new and old accounts and

20

various account types, customer service

21

complaints, reports, legal actions taken, status

22

updates, and interviews ." And there may be

23

additional specific performance

24

requirements as referenced here, but it doesn't

\~ell,

revie~1

it says that will be reviewed

revie~1
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specify
2

1~hat

Q.

those

1~ould

be .

Does it also specify that special

counsel will provide access to the attorney
4

general for all the documents, papers, records,

5

computer searches?

6

A.

It does say that, yes.

7

Q.

Right.

8

be by your office, and your office would have

9

access to all the papen1ork that

So the quarterl y review would

1~as

being

10

maintained and/or transmitted by the Weltman firm,

11

correct?
MR. DOUGLAS: Objection.

12

I don ' t think

13

that paragraph says that.

But he may answer.

14

A.

15

itself .

16

Q.

17

would have access to the documents, papers,

18

records, computer searches involving the

19

collection services performed by the Weltman,

20

Weinberg & Reis firm, correct?

21

A.

22

agrees to provide that .

23

say that

24

Q.

I think the paragraph speaks for
It says what it says.
So your office in the quarterly review

Well , it says that the special counsel

~1e

It doesn't necessarily

got it. But

Do you recal l anybody ever tel ling you
Realtime - Vi deoconferencing - Trial Present ation - Video
Spectrum Repor ting LLC I 614-444- 1000

250

90

in connection with a quarterly review that the
2

Weltman, Weinberg & Reis firm was not providing
documents requi red under the retention agreement?
I don't recall one way or the other .

4

A.

5

But

6

Q.

7

you

8

that they ' re sending correspondence or

9

communications

would assume that that was not the case.
Do you recall anybody ever saying to
~1e ' re

looking at their documents and we think

~1ith

debtors that are problematic?

10

A.

Again, I do not have a recollection one

11

way or the other. So I

12

recollection one way or the other.

13

Q.

14

firm in the

15

someone would have said to you they're sending

16

correspondence to debtors that is misleading?

17

A.

18

the collection firms.

19

Q.

I ' ll make that representation to you.

20

A.

Okay .

21

Q.

Would you recall i f someone had said to

22

you this collection firm is making misleading

23

representations to debtors, would you recall that?

24

A.

so I don't have a

Okay . They're the largest collection
mid~1est.

Would you have recalled if

I don't know that

knew the size of
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first of all , there
2

~1ere

times when debt

collection firms, whether law firms or otherwise,
were viewed by people in our office as having

4

violated the

5

were investigated and actions were taken . And I

6

do recall that that happened I believe possibly

7

more than once involving firms that were

8

collecting on behalf of the State .

9

particular recollection of that being true of this

la~1,

potentially violated the law and

I have no

10

firm . I do not one way or another have a

11

recollection of that.

12

Q.

13

tolerance for such behavior; isn't that correct?

14

A.

What are you referring to?

15

Q.

I 'm asking you . You had a zero

16

tolerance for such behavior?

17

A.

18

means. Again --

19

Q.

Misleading debtors?

20

A.

As we discussed earlier, if people were

21

committing violations, it might have depended on

22

how substantial the violation was, hov1 frequent it

23

was, how objectionable it

24

depends on the facts and circumstances .

Okay . In fact, you had a zero

Well, I don't know what "such behavior"

~1as.

But I

1~ould

say it
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2

Q.

Okay . Can you go to --

A.

l~e

would have had a -- we would have

had a low threshold of tolerance for problems.
4

But we would have certainly tried to ascertain

5

whether any problems were substantial problems or

6

minor, insignificant problems.

7

Q.

8

Section 19, Constituent Complaints .

9

A.

Yeah .

10

Q.

l~ould

11

aloud, please.

12

A.

13

in a manner that supports the Ohio Attorney

14

General's Office's goal of fair and equitable

15

treatment for debtors during the collection of

16

debts . At a minimum, fair and equitable treatment

17

means debt collection without harassment

Okay.

If you go to page 12, please .

you mind reading that paragraph

"Special Counsel must conduct business

MR. DOUGLAS : Slow down.

18

19

A.

-- or verbal abuse of the debtor, or

20

compromising the debtor 's rights . The Attorney

21

General's Office expects Special Counsel to

22

provide services to the public in a manner that

23

will preserve or enhance goodwill

24

public and the State of Ohio."

bet~1een

the
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Q.
2

Okay . If you can read the next -- the

next page, please .
The Attorney General's Office has zero

A.
4

tolerance for collection actions or activities

5

this is in bold print -- "that demonstrate

6

anything less than complete respect for the rights

7

and reasonable expectations of the public."

8

Q.

9

part of the retention agreement that's in bold,

Right . This is -- this is the only

10

your zero tolerance policy. Do you see that?

11

A.

12

document, but it was certainly meant to stand out .

13

Yes. There 's actually more bold on other pages

14

see.

15

out , which was your point .

16

Q.

17

collection actions ... that demonstrate anything

18

less that complete respect for the rights and

19

reasonable expectations of the public"?

20

A.

21

that there were problems and we thought that they

22

were significant enough to affect the rights and

23

expectations of the public that we would take

24

action accordingly.

I haven't looked through the entire

But I would say that it's meant to stand

\~hat

do you mean by "zero tolerance for

I think it means that if we understood
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Q.
2

Okay . Did anybody ever bring to your

attention actions or activities that they believe
were commi tted by the Weltman f i rm that would have

4

implicated this zero tolerance clause?

5

A.

6

ways over the course of the morning .

7

specific recollection one

8

respect to this firm, which i s to say I don't have

9

any particular recollection that they ever had any

10

problems nor do I have any particular recollection

11

that they never had any problems . I just wouldn't

12

know one

13

what else to tell you .

14

Q.

15

zero tolerance policy, this clause being

16

implicated in any setting

17

collection agency that you dealt

18

zero tolerance --

19

A.

20

was aware -- I was aware and perhaps

21

than one occasion that there was an instance or

22

instances of firms

23

the State of Ohio who -- where issues had been

24

raised about whether their debt collection

Again, you've asked me this several

~;ay

~;ay

I don't have

or the other with

or the other. So I -- I don •t

knot~

All right . Do you recall ever -- this

~;ith

respect to any
1~ith?

Because

So I mentioned to you earlier that I

1~ho ~;ere

~;as

on more

working on behalf of
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processes were consistent
2

~1i th

the

So there

la~1 .

were at least an or maybe several such instances.
I don't recall

~1ho

that was in particular.

The next section paragraph 20,

4

Q.

5

Compliance with Law?

6

A.

Uh-huh. Yep.

7

Q.

It's a must " ... Special Counsel must

8

comply . .. . " Right?

9

A.

It says "agrees to comply."

10

Q.

No. No. The last paragraph

11

last sentence in that paragraph.

12

with the same standards of behavior as set

13

forth .. . . " Do you see that?

" . .. must comply

14

MR. DOUGLAS:

15

MR. WOOLEY : Just read the

16

the

I don't . What paragraph?
1~hole

paragraph.
MR. DOUGLAS:

17

I did.

18

A.

Okay. Well, look, I mean I'm not sure

19

what point you ' re trying to make here.

20

Counsel agrees to comply with all applicable

21

federal, state, and local laws," it says at the

22

beginning. Later it says, "Special Counsel must

23

comply with the same standards of behaviors as set

24

forth in ... " some specific statutes.

"Special
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2

Q.

Right .

A.

You know, those certainly were

expectations that the office had of all the firms
4

doing business

5

Q.

6

circumstances may have been brought to your

7

attention about this collection firm or that

8

collection firm that

9

A.

I believe they were as I said .

10

Q.

Yeah .

11

A.

But I don't recall exactly who that

12

would have been.

13

Q.

14

against the Weltman, Weinberg & Reis firm?

15

A.

16

perhaps better than I . I don't have a

17

recol lection one way or the other, but again

18

don ' t have any particular recollection that we

19

did.

20

Q.

21

years, you approved them twice?

22

A.

23

correct.

24

Q.

~1ith

the State .

Right . Your answer about how these

Did your office ever take any action

Not that I'm aware of . They would know

Okay . And in fact, you were there two

I approved them each year I was there,

Okay.

Is there a place as

1~e

continue
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our discovery where
2

~1e

could go to find

~1here

these complaints and these discussions about
possible problems with collection firms would be

4

documented? Is there a place where we could go to

5

find that?

6

A.

7

perhaps there's someplace in the Attorney

8

General's Office, perhaps you could look at the

9

public record. If anything ever became a public

10

matter, it would have been I assume known, there

11

would be -- would have been some public evidence

12

of it, either complaints that were filed or -- I

13

don ' t know.

14

as to what documentation there may be . I don't

15

kno11•.

16

Q.

17

speculation, it ' s speculation.

18

A.

19

Q.

20

I don't

kno1~

offhand. You know,

You're asking me to sort of speculate

I 'm asking if you know.

If it's

don't know in particular.
Yeah . Okay.
Exhibit G, the complaint .

21

- - - - -

22

Thereupon, Exhibit G is marked for

23
24

purposes of identification.
- - - - -
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MR. WOOLEY : We actually do need a
2

break right now . Let's take a break for -MR. DOUGLAS: At my age is a good idea .

4

MR. WOOLEY : All right.

5

(A short recess is taken. )

6

Q.

Back on the record. The Complaint has

7

been marked as Exhibit G. Do you recognize that

8

as the complaint that you approved for filing

9

against Weltman, Weinberg & Reis in April of this

10

year?

11

A.

Generally, yes.

12

Q.

Okay . I'm going to ask you about some

13

specific paragraphs in it.

14

some time to look through the whole thing now,

15

that's fine with me .

16

A.

That's fine .

17

Q.

Okay. You'll see the first paragraph

18

is an introduction, right, paragraph 1?

19

A.

Two paragraphs, yes.

20

Q.

Right . And then paragraph No. 2 -- I'm

21

going to use the numbers .

22

A.

Uh-huh .

23

Q.

Is --

24

A.

I see . Okay.

l~e

If you want to take

can proceed .
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Q.
2

Yeah .

"The Defendant engages in

unlawful collection activities by misrepresenting
the level of attorney involvement in demand

4

letters and calls to consumers . " Do you see that?

5

A.

I see that .

6

Q.

And then if you turn to the next page,

7

we go right into Jurisdiction and Legal Authority?

8

A.

Okay. Yes .

9

Q.

So I mean paragraph 2 is sort of a

10

summary of the gravamen of the Bureau's complaint,

11

correct?

12

A.

I would say that's fair, yes.

13

Q.

Okay. And you do recall approving the

14

Complaint?

15

A.

Generally, yes . Not specifically.

16

Q.

Okay . Going on to page 4, please . And

17

there's some specific paragraphs I want to -MR. DOUGLAS: Before you go further,

18

19

Counselor, we ought to establish, are you

20

interrogating him as a former director of the

21

Bureau or as an attorney? Because he 's not going

22

to be ansv1ering questions v1i th regard to being an

23

attorney.

24

MR. WOOLEY:

I 'm asking him
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questions
MR. DOUGLAS: And for instance about

2

MR. WOOLEY : -- about a complaint he
4

approved .

5

MR. DOUGLAS : Pardon me?

6

MR. WOOLEY:

I 'm asking him questions

7

about a complaint he approved. And if people want

8

to object about a particular question, go ahead.

9

But I'm going to ask him questions about a

10

complaint he approved. He said he approved it .
MR. DOUGLAS: Yeah, I'm sure if he

11

12

hadn't have been an attorney and the head of the

13

Bureau, he 11ould have approved it anyway in the

14

course of his duties.

15

Q.

16

"demand letters . " Do you see those?

17

A.

I see that. Yes.

18

Q.

Yeah. Do you recall having seen the

19

demand letters that are referenced in these

20

paragraphs?

21

A.

22

Q.

23

paragraph 23, it talks about, "When Weltman sends

24

demands letters, Weltman attorneys generally have

Okay . Paragraph 17, 18 and 19 refer to

do not recall that offhand, no.
Okay. And then if you look at
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not
2

revie~1ed

a corresponding consumer ' s individual

account file to reach a professional judgment that
sending a letter i s appropriate . " Do you see

4

that?

5

A.

I see that .

6

Q.

And then paragraph 26, the " . .. demand

7

letters misrepresent . . .. "

8

A.

I see that paragraph .

9

Q.

Okay . I take it you stand by the

10

complaint?

11

A.

12

Bureau, so I don't know that it matters one way or

13

another at this point .

14

Q.

15

that those allegations are not true?

16

A.

17

would not have been filed

18

that would have been based on a recommendation

19

memo that would have laid out their understanding,

20

the attorney ' s understanding of the facts that

21

they had i nvestigated in the matter and their

22

understanding of what they thought the law -- how

23

the law stands in terms of what the significance

24

of those facts are, and that would have been the

Well, I'm no longer the director of the

But do you have any reason to believe

\~hat

I wi 11 say is that thi s complaint
~1ithout

my approval ,
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basis on
2

~1hich

Q.

the complaint was filed .

Okay . You made a public statement

about the complaint when it was filed , correct?
4

A.

We often did.

5

we did here or not . But I assume you're going to

6

show me a document and tell me that we did.

7

Q.

Exhibit H.
MR. DOUGLAS: Are you finished with the

8

9

I don ' t recall whether

complaint?

10

MR. WOOLEY : I might go back to it .

11

MR. DOUGLAS: Okay.

12

Thereupon, Exhibit H is marked for

13
14

purposes of identification.

15

- - - - -

Exhibit H is a press release that was

16

Q.

17

issued by your office . And you ' ll see the second

18

paragraph quotes you. Do you see that?

19

A.

I

20

Q.

Would you mind reading that for the

21

record, please?

22

A.

23

collectors who misrepresent that a

24

involved in reviewing a consumer's account are

do .

No, I would not mind.

"'Debt
la~~er

was
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implying a level of authority and professional
2

judgement that is just not true, ' said CFPB
Director Richard Cordray.

'Weltman, Weinberg &

4

Reis masked millions of debt collection letters

5

and phone calls with the professional standards

6

associated with attorneys

7

fact, not involved. Such illegal behavior will

8

not be allowed in the debt collection market . '"

9

Q.

~then

attorneys were, in

So that's your quote . Did you write

10

that?

11

A.

I would have edited a draft of a quote .

12

Q.

All right. But somebody would have

13

prepared a draft for you?

14

A.

I

take responsibility for it .

MR. MCCRAY-WORRALL: Objection to the

15
16

extent this is getting into privilege information.

17

Q.

But you stand by the quote?

18

A.

I

19

Q.

All right. And what was it based on?

20

A.

So --

do.

MR. MCCRAY-WORRALL: Objection, vague .

21

The quote would have been based on the

22

A.

23

materials I saw recommending the filing of a

24

lawsuit that I approved.

It would have laid out

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC I 614-444-1000

264

104

the Bureau's investigation of the facts and what
2

they understood the facts to be. And it would
have been based on Bureau attorneys'

4

representations as to what they thought the law

5

was in the area as applied to those facts . And

6

and that

7

characterization of what the lawsuit

8

Q.

9

millions of debt collection letters . . . with

~1ould

have been the basis for this

Yeah.

~1as

about .

"Weltman, Weinberg & Reis masked

10

professional standards." What do you recall about

11

the letters that was -- that you found to be

12

illegal behavior?
MR. MCCRAY-WORRALL: Objection.

13

14

A.

15

was in my mind or what I found .

16

specific allegations, factual and legal are in the

17

complaint and have been documented in documents

18

filed in the case and they probably speak for

19

themselves.

20

Q.

21

for themselves .

22

in discovery to understand your understanding.

23

A.

I understand.

24

Q.

Sure. Yeah.

So I don't recall the specifics of what
I think the

You 've said several times things speak
I understand. I'm just trying to

I understand.
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Is there anything that -- about the
2

sending of the letters that isn ' t set forth in the
complaint?
MR. MCCRAY-WORRALL: Objection.

4
5

A.

Well, I can just speak generally. A

6

complaint lays out

7

to initiate a case as to what our understanding of

8

the facts were. And they are allegations, they

9

are not yet proven, and they have to be determined

1~ith

sufficient particularity

10

ultimately by a court . And there is a

11

representation as to the legal claims that are

12

based on those facts.

13

further documents filed in the case that will

14

flush that out with more particularity or perhaps

15

might migrate as discovery and other matters

16

evolve . And as you

17

beyond the mere allegations that

18

contained in a complaint at the outset of the

19

case .

20

Q.

21

here lays out problems that the agency has or with

22

the demand letters appearing on the firm's

23

letterhead. Do you see that? I directed your

24

attention --

And then there

kno~1

1~ill

be

well, the cases can go
1~ere

initially

And the complaint that you've just read
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Where are you directing my attention at

A.

2

this point?
Q.

The same place I had you look before,

4

paragraph 17 through 19 .

5

A.

So we're back to the Complaint?

6

Q.

Yeah .

7

A.

I do see that .

8

Q.

All right. And do you recall that that

9

was part of the problem that you had with them,

10

which is why you'd have to make a public statement

11

that this was illegal behavior in these millions

12

of debt collection letters because they used the

13

letterhead?
MR. DOUGLAS: Objection.

14

15

If you could

rephrase that .

16

MR. I'IOOLEY : I think it was clear.

17

MR. DOUGLAS: Well, I don't think so.

18

You said that you had with him.

19

department?
MR. WOOLEY : Could you just read it

20

21

Do you mean the

back, please .
MR. DOUGLAS : The agency --

22

Look, I

23

A.

24

complaint here.

1~ould

just simply say there's a

It represents the Bureau's
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position at that time that the facts that have
2

been investigated and are alleged in the complaint
give r i se to legal violations as specified in the

4

complaint.

Paragraph 17 through 19 state what the

5

Bureau understood to be the facts. They're

6

alleged; they're not yet proven. They would need

7

to be determined by a court but those are part of

8

the complaint, yes .

9

Q.

I'm focusing on your statement because

10

it's your statement in the press release that they

11

masked millions of debt collection letters in an

12

improper

13

Is that based on anything other than what is in

14

this complaint?

~1ay

that you called illegal behavior.
11

11

MR. MCCRAY-WORRALL: Objection to the

15
16

extent that calls for privileged information.

17

A.

18

mean,

19

what

20

package of materials whatever it was that came to

21

me with the recommendation memo that I would have

22

revie1~ed .

23

have been captured in the complaint.

24

Q.

I think I already answered that .
can answer it again.
1~as

It

would be based on

specified in this complaint and on the

Some of

1~hich

not , all of

~1hich,

may

Before making this public statement,
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did it occur to you at all that Weltman, Weinberg
2

& Reis had collected debt for you when you were

the Attorney General and that you had twice
4

appointed them to do so?
MR. MCCRAY-WORRALL: Objection to the

5

6

extent it calls for privileged information.

7

A.

don't know that I recalled that at

8

the time .

don't know that it would or should

9

have mattered had I recalled it . You know, they

10

were collecting debt on behalf of my office when

11

was an Ohio Attorney General . My office did many

12

things during my time there . We always attempted

13

to do what 11e thought was right. We did not

14

always get things correct. Often courts corrected

15

us and told us othen1ise . And if so,

16

adapt to that and adjust to it.

17

sure how your line of inquiry bears on the

18

bringing of this case.

19

Q.

20

any reason to believe that Weltman, Weinberg &

21

Reis had improperly collected debt on your behalf

22

when you v1ere the Attorney General?

23

MR. DOUGLAS: Objection.

24

A.

1~e

would

I'm not quite

But did you have any -- did you have
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MR. DOUGLAS: Again, on your behalf .
2

You're talking about on behalf of the State of
Ohio, right? You need to make a di sti nction

4

between the State of Ohio, the Bureau and him

5

individually .
MR. WOOLEY : liell , I 'm talking about

6

7

when he was the Attorney General .

8

A.

9

have been in 2009 ,

So again what the state of the law may
1~hat

it may now be in 2017 , I'm

10

not clear what kind of gap or migration may have

11

occurred during that time. So I -- so I think

12

we've been over this question before and I think

13

answered it before .

14

Q.

15

to unpack that a little bit .

16

A.

Okay .

17

Q.

Do you believe there was a change in

18

the state of the

19

they collected debt for you when you

20

Attorney General

21

fast -forward seven years?

22

A.

23

24

Yeah . I've been -- I'm going to have

la1~

that would have made the way

someho~1

~1ere

the

a violation of the law

I don't know .
MR. MCCRAY-WORRALL: Objection to the

extent it calls for a legal conclusion .
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I don't know that for sure one way or

A.

2

the other .
One

Q.

~1ay

or the other you don't know

4

that?

5

A.

Yeah, not as I sit here.

6

Q.

Okay . So you had hired them twice and

7

said twice that you had the highest confidence in

8

their legal expertise, integrity and ability.

9

You'd hired them twice . You had taken no action

10

to terminate their involvement when you were the

11

Attorney General, right?

12

A.

Not -- not that I can recall.

13

Q.

Okay .

14

A.

Uh-huh .

15

Q.

And now in April of 2017, they're being

16

sued for misleading consumers, correct?

17

A.

That is correct.

18

Q.

Okay. What did you understand that

19

they

~~ere

doing differently in collecting debt?
MR. MCCRAY-WORRALL: Objection.

20

Between the time they collected debt

21

Q.

22

for the State of Ohio and

23

during the period -- time period covered by this

24

complaint?

~1hen

they collected debt
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MR. MCCRAY-WORRALL: Objection to the
2

extent it calls for privileged information .
A.

I didn ' t make that comparison .

don't

4

know what to tell you on that . What I know is

5

that in the spring of this year, a recommendation

6

came to me based on an investigation that had been

7

conducted by the Bureau to file this lawsuit. And

8

I approved the lawsui t , believing that the

9

allegations of fact and the laws apply to them

10

made out a good faith case for a violation of

11

federal law. As to what would have happened or

12

might have happened eight years before that, that

13

was not part of my consideration nor do I think it

14

was germane to that decision.

15

Q.

16

complaint is what is summarized in paragraph 2,

17

"The Defendant engages in unlawful collection

18

activities by misrepresenting the level of

19

attorney involvement in demand letters and calls

20

to consumers. " Correct?

21

A.

That's what paragraph 2 says .

22

Q.

Okay . Exhibit I .

Okay . And again the gravamen of t he

23

24

Thereupon, Exhibit I is marked for
Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC I 614-444-1000

272

112

purposes of identification.
2

I'll represent to you that Exhibit

Q.

4

the form template that

5

Weinberg & Reis as an initial demand letter when

6

they collected debt for the State of Ohio. The

7

date is an artifact of

8

because it remains in the system as a macro. So

9

we printed December 14 because we were getting

~1as

is

sent by Weltman,

~1hen

it gets printed

10

ready to come see you .

11

A.

Understood.

12

Q.

Understood?

13

A.

Uh-huh.

14

Q.

Okay. Do you recognize this document?

15

A.

Offhand, no. But I see what it is.

16

And I understand what it -- what it is .

17

Q.

18

and in fact insisting that this be the document

19

that be sent as an initial demand letter by

20

special counsel when collecting debt for the State

21

of Ohio?

22

A.

23

I don't dispute that that

24

Q.

Okay. Do you recall, though, approving

I don't recall that specifically. But

All right.

~1as

the case .

It certainly would have
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been approved by you; is that correct?
2

A.

Again, not this specific letter per se .

But the general template I assume was -- it
4

certainly went out under my authority.

5

Q.

6

of the characteristics of it. So the letterhead

7

says "Richard Cordray Ohio Attorney General,"

8

correct?

9

A.

Correct .

10

Q.

And on the right "Collections

11

Enforcement-Special Counsel," correct?

12

A.

Correct .

13

Q.

And it names Alan Weinberg as special

14

counsel , correct?

15

A.

16

closing, yes .

17

Q.

18

there's a reference to "Special Counsel" and the

19

"Attorney General" and then signed by a particular

20

lawyer.

21

A.

I see that . Yes .

22

Q.

Okay. Do you believe this letter was

23

in any way misleading to the consumers that

24

received that letter?

All right. And let's just look at some

On the l eft side and also in the

And then in the body of the letter

Do you see that?
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MR. DOUGLAS: Objection.
MR. MCCRAY-WORRALL: Objection. Calls

2

for a legal conclusion.
MR. DOUGLAS : And I would renew that

4

5

objection. Again that's an ultimate issue in this

6

case and he's not qualified, nor should he be

7

representing that he is to answer that question

8

that a judge is required to answer .

9

Q.

Do you believe the letter is misleading

10

to consumers regarding the level of attorney

11

involvement?

12

MR. MCCRAY-WORRALL: Same objection.
I think that would be a matter for a

13

A.

14

judge to decide .

15

Q.

16

letter

17

letterhead?

18

A.

It's on my letterhead.

19

Q.

Do you have any concerns that this

20

letter may have in fact misled consumers in the

21

state of Ohio? Do you have any concerns

22

personally?

23

A.

24

judgment about a legal conclusion, and I would

A judge should decide lvhether your
this is your letter, it's on your

Again, you're asking for me to make a

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC I 614-444-1000

275

us
say
Q.

I'm not .

A.

And I would say

4

Q.

I'm not .

5

A.

That ' s how --

6

Q.

Do you have any concerns

7

A.

That ' S

8

Q.

Do you have any concerns whatsoever

9

whether this letter was misleading to consumers,

2

10

I'm using plain English.

ho~;

I ' m --

sir?
MR. MCCRAY-WORRALL: Counsel , can I

11

12

interject for a second? You ' re interrupting the

13

witness .

14

A.

Could you please allow him to finish -That's not - MR. DOUGLAS:

15

-- his answer before you

16

ask another question?

17

A.

So that's

18

question.

"Misleading" is a legal term.

19

I would say is this, and again it might short

20

circuit some of what you're doing here . What we

21

may have thought in the Attorney General's Office

22

in 2009 based on the state of the law as we

23

understood it at the time may or may not be what

24

would have thought in 2017 at the Consumer Bureau

ho~;

I ' m understanding your
But what
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based on the state of the law as it appeared to me
2

at that time . So I might have had a judgment in
2009 that might no longer have been my judgment in

4

2017 . But I can't really speak to exactly what

5

would have thought in 2009.

6

Q.

7

know that?

8

A.

9

changes in the law and Court decisions and --

So how would lieltman, Weinberg & Reis

I assume that they would keep up with

10

Q.

And what sort of --

11

A.

-- adapt accordingly.

12

Q.

1qhat sort of guidance did the CFPB put

13

out to make sure that if somebody said, boy, this

14

is a problem you need to change,

15

find that guidance?

16

A.

17

that would have been.

18

Q.

19

find it.

20

A.

21

getting at here . There have been no rules or

22

regulations issued on debt collection, although

23

there -- there are matters pending at the Bureau.

24

The Bureau has brought enforcement actions and

1~here

would we

I can't speak specifically to where

I ' ve been on your website.

I can't

Where would we find it?
Well, I'm not quite sure what you're
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given guidance through other enforcement actions
2

and orders and court decisions have been rendered,
you know, around the country.

I assume that as

4

was true then and is true now, debt collectors

5

keep up

6

behavior accordingly. And, you know, sometimes

7

those court decisions may be clear, sometimes

8

they're not clear . But the law evolves and

9

changes and it happens all the time .

1~ith

the Court decisions and adjust their

Okay . To my specific question, did the

10

Q.

11

CFPB put out guidance that said a letter like this

12

is illegal? A letter like Exhibit I, did the CPPB

13

put out guidance that said that?

14

A.

What do you mean "guidance"?

15

Q.

Guidance .

16

A.

\~ell,

17

information in a continuing flow . There would

18

have been other enforcement actions that might

19

have been decided and there would be decisions and

20

consent decrees and Court decisions . There might

21

be supervisory highlights which were put out from

22

time to time about 1vhat happened in supervising

23

entities in terms of their debt collection

24

practices, there could be guidance documents

the CFPB put out a lot of
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separate from those.
2

don't knoli offhand whether

there were or weren't . There could be rules and
regulations which have not yet been adopted by the

4

Bureau that are in process.

5

Q.

Yeah.

6

A.

There's a variety of different things.

7

As to whether there was some specific document

8

that said specifically

9

know offhand .

10

Q.

~1hat

you ' re asking, I don't

Okay . This is Exhibit J .

11

12

Thereupon, Exhibit

13

purposes of identification.

J

is marked for

14

This is Exhibit J . This is the demand

15

Q.

16

letter that was used by Weltman, Weinberg & Reis

17

during the period of time that's the subject of

18

your -- the CFPB's complaint. Do you recall

19

having seen this before?

20

A.

21

have seen it before, but I may well have .

22

Q.

23

24

don't recall offhand whether I could

All right.
MR. MCCRAY-WORRALL: Counsel, I just

want to step back for just -- I want to object to
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the extent you ' re making characterizations about
2

these documents .
Do you recall seeing something like

Q.

4

this, though, when you approved the complaint?

5

A.

6

particular recollection of exact documents --

7

Q.

Okay.

8

A.

-- that

9

materials .

I may well have . I don't have a

1~ere

part of that package of

So here's the thing. A press release

10

Q.

11

says this letter is horrific illegal behavior.

12

A.

I don't believe it said that.

13

Q.

Okay .

14

A.

That's not what the --

15

Q.

Let's -- let ' s be precise.

16

A.

I don't remember i t .

17

Q.

You ' re right. You're right . I 'm

18

you ' re right.

19

A.

Uh-huh. Yeah.

20

Q.

And I apologize. That was -- I

21

apologize .

22

A.

23

understand that you're passionate in supporting

24

your client here . And --

I'm just getting a little

You don't need to apologize . I
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2

Q.

Well

A.

-- I think that there are -- reasonable

minds could disagree about this.
Yeah . But my client is facing an

4

Q.

5

existential threat to its firm because of this

6

lawsuit.
MR. MCCRAY-WORRALL: Counsel, are you

7

8

asking a question?

9

Q.

And I would like to understand

10

A.

I'm sorry.

Is that -- is that

MR. MCCRAY-WORRALL: Or is that a

11

12

statement of fact?

13

Q.

14

letter?

15

A.

Is that a statement of fact?

16

Q.

\~hat's

17

letter and this letter? The letter that you

18

approved that has the names of your -- you ' re the

19

Attorney General, the names of special counsel in

20

it approved by you, then the one that caused your

21

agency to sue them?

22

A.

23

referring to?

24

Q.

What ' s the difference between that

the difference between this

I 'm sorry. So

~1hat

documents are we

We were looking at Exhibit I and J.
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MR. DOUGLAS: Objection . I'm going to
2

let him answer it if he wants to answer it . But
my point agai n is that even i f the Attorney

4

General

5

it does not affect and it does not go to relevancy

6

under 40l(b) and is not a fact in consequence in

7

determining this action. Even if they're wrong

8

and your client was wrong doesn ' t make your client

9

right because they 1vere wrong.

1~as

wrong in his application of this law,

10

MR. WOOLEY : Well --

11

MR. DOUGLAS : So I'm not going to let

12

him answer -- draw that conclusion unless he

13

chooses to do so.

14

MR. MCCRAY-WORRALL: I'll also object

15

that question i s vague and appears to call for a

16

legal conclusion.

17

MR.

~/OOLEY :

Andy, I 'm going to say on

18

the record intent is an issue in the case .

If

19

there -- no. No. We understand the underlying

20

violations . It ' s our case.

21

third party witness .

You're representing a

22

MR. DOUGLAS : Yes.

23

MR. NOOLEY : If there's no intent,

24

there is zero damages.

Intent is a defense . If

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC I 614-444-1000

282

122

you do things exactly the
2

~1orld

can they establish we engaged

in intentional misconduct?

MR. DOUGLAS : That's for you to defend

5

6

the Attorney General

said was fine and they never tell you to change
it, how in the

4

~1ay

and somebody else to prove .

7

MR. WOOLEY : But it's also for --

8

MR. DOUGLAS: Not their --

9

MR. WOOLEY : But i t's also for me to

10

develop facts in discovery on, Andy, and that's

11

what I 'm doing.
MR. DOUGLAS :

12

l~ould

you let us answer

13

before you proceed? That ' s all.

I'm just telling

14

you he is not in a position to answer the

15

comparison between those two documents as a lay

16

witness . He is a lay wi tness in this case .

17

Q.

18

you ' re a lay witness. But your -- your name's on

19

the letterhead.

20

A.

21

yeah.

22

Q.

23

sees the name of an Attorney General, there are

24

seven different references to a specific lawyer,

All right. Okay. I and J.

I

kn0~1

It i s certainly on the letterhead,

And so a consumer receives this letter,
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either you or Mr. Weinberg in the letter, okay?
2

Had you reviewed the account level detail before
this letter was sent?
MR. DOUGLAS : Objection.

4
5

It's been

asked and answered --

6

MR. WOOLEY : It has not.

7

MR. DOUGLAS:

8

MR. WOOLEY : It has not .

9

MR. DOUGLAS: Answer it one more time

-- several times.

10

then.

11

Q.

12

detail for each letter before this letter was

13

sent?

14

A.

Which letter are we referring to?

15

Q.

I.

16

A.

Exhibit I?

17

Q.

I.

18

A.

Had I

19

level detail before the letter was sent?

20

Q.

21

tickets and the books at Ohio State .

22

A.

Yeah .

23

Q.

Had you reviewed his account before

24

sending this letter?

Had you reviewed the account level

had I reviewed the account

Right . Back to my son with the parking
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MR. MCCRAY-WORRALL: Objection, vague.
2

A.

I don't know that I would have .

But I

would have a sense that someone would have and in
4

the Attorney General's Office -MR. DOUGLAS : To be fair about the

5

6

question

7

A.

and I don ' t know who that
MR. DOUGLAS:

8

9

~tould

be.

-- he didn't send the

letter .

10

Q.

A la~~er? Would a l awyer have reviewed

11

it?

12

A.

13

circumstances .

14

Q.

15

would have . Were you actually looking at account

16

level detail in this high volume collection debt

17

collection?

It would depend on the facts and
I don't know offhand.

Okay.

You say you don't know that you

MR. MCCRAY-WORRALL:

18

Objection.

19

Q.

Were you doing that, sir?

20

A.

At this point you ' re talking about a

21

letter that was sent from the Weinberg offices,

22

okay.

23

before it was sent by Alan Weinberg.

24

Q.

I

~tould

not have reviewed that letter

Would you have reviewed the underlying
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account level detail?
MR. MCCRAY-WORRALL: Objection.

2

Q.

Would you have done that?

4

A.

I'm not quite sure what you are getting

5

at here . There are multiple lawyers' names on

6

that letter, okay? It's been sent by Alan

7

Weinberg, all right? My assumption is that Alan

8

Weinberg or someone on his behalf would have

9

reviewed that detail, okay?
Exactly. Someone on his behalf . A

10

Q.

11

lawyer on his behalf?

12

A.

13

the letter, that might be appropriate.

14

Q.

15

you .

16

A.

It

17

Q.

You have the letter in front of you.

18

A.

Look, you're asking me to make

19

judgments that the judge in this case will have to

20

make . And I think you've going to have to get

21

those judgments from the judge not from me .

22

Q.

23

letter in front of you. For that letter, would

24

you have expected that Mr. Weinberg would have

You know, depending on the

~~ording

of

Well, you have the letter in front of

might not

It's a factual question. You have the
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reviewed the account level detail?
2

A.

Or a lawyer in his firm.

Q.

A la~~er, a lawyer, prior to that

4

letter being sent?

5

A.

6

would depend on what the state of the law was and

7

how

8

years ago. Been court decisions since then, may

9

be the

I may well have, I may not have.

~1e

It

understood it at that time. That was eight

la~1

has changed. So I - - you know, I don't

10

know what to tell you . You've tried to ask me

11

this a number of times

12

Q.

All right.

13

A.

-- and I only have what

14

response . And I've tried to give it to you

15

several times.

16

Q.

17

complaint says, "demand letters misrepresents that

18

attorneys at the firm have reviewed the consumer's

19

file and determined that the consumer owes the

20

amount demanded, which in fact no such review has

21

occurred . " That's

22

this letter.

23

24

can say in

All right. So Exhibit J, the Bureau's

1~hat

the allegation is about,

MR. MCCRAY-WORRALL: Objection.

You're

characterizing the complaint.
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2

Q.

That ' s the --

A.

\~ell ,

the Complaint speaks for i tself.

It says what it says.
so look at the letter . What letter --

4

Q.

5

what lawyer is represented in this letter to have

6

reviewed the consumer's file in letter J?

7

A.

8

to decide, not me . But the question is whether

9

that would be a fair characterization based on the

Well, look, again, it's up for a judge

10

entirety of what is presented on this page and

11

received by an average consumer.

12

Q.

13

understand 11hat the judge ' s job is.

14

I don't need -- we don't need to be continually

15

reminded of that .

You know, I appreciate it, but I
I get that.

But you have made the public statement

16
17

that this is illegal behavior. That's your

18

statement in the press release and it ' s your

19

complaint.
MR. MCCRAY-WORRALL: Objection.

20

That's -- that is what the complaint

21

A.

22

alleges .

23

Q.

Right.

24

A.

It's not a matter for the Bureau itself
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to determine finally, it's a matter for a Court to
2

determine, and a Court

~1ill

do that .

But in fact before you made this

Q.

4

statement to the press and called it illegal

5

behavior, you made that conclusion yourself?

6

A.

7

understood.

8

Q.

You did believe?

9

A.

That was --

10

Q.

Looking at this now and looking at what

11

you sent out, do you still believe it? Do you

12

still believe that the letter that was sent out by

13

Weltman, Weinberg &Reis during the period of time

14

at issue in the complaint is in fact a

15

misrepresentation and is illegal?

-- I

did believe based on what I had

MR. MCCRAY-WORRALL: Objection, it

16

17

calls for a legal conclusion, also object on

18

relevance grounds.

19

A.

20

the director of the Bureau.

21

what your point is here .

22

Q.

23

collection letter as, " 'Such illegal behavior will

24

not be allowed in the debt collection market . '"

I 'm not sure -- you know, I'm no longer
I'm not sure what --

On April 17th, you described this
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MR. MCCRAY-WORRALL: Objection.
2

You're
And you said it misrepresented that a

Q.

4

lal'l}'er was involved in reviewing a customer's

5

account . You can look at the Exhibit H yourself.

6

I think it's a fair paraphrase from your quote.
MR. MCCRAY-WORRALL: Objection to the

7

8

extent you're assuming that it's this letter

9

that's at issue in that statement . That has not

10

been established.
MR. WOOLEY : For the record, we should

11

12

say -- I -- the objections are being interposed by

13

somebody

~1ho

MR. MCCRAY-WORRALL: I have noted my

14

15

has yet to appear in this case --

appearance .

16

MR. I'IOOLEY : -- in any substantive way.

17

He's not been in a deposition. He's not been in a

18

court conference . And I have no basis to believe

19

that he knows anything about the file.
MR. MCCRAY-WORRALL: Objection.

20

21

BY MR. WOOLEY:

22

Q.

23

release that this letter is "illegal behavior"?

24

A.

So you make the statement in the press

think the press release speaks for
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itself.
2

You 've quoted it several times now and I

think accurately enough, but it speaks for itself .
Okay . All r ight .

Q.

I 'm aski ng you not

4

about

I'm not asking you for a conclusion that

5

judge might make . Richard Cordray said, "Such

6

illegal behavior . . .. " This is the letter, I'm

7

representing that to you . If I 'm wrong, I 'm

8

wrong; but I'm right . This i s the letter. What's

9

illegal about this letter?
MR. MCCRAY-WORRALL: Objection.

10

11

A.

The allegations in the complaint detail

12

that, and there ' s probably been further filings in

13

the case

14

out the Bureau's theories on this. And they may

15

be right or they may be wrong, but that's the case

16

that was brought .

~1hich

MR. DOUGLAS :

17
18

discovery.

19

A.

22

recognize you're in

You ' re -MR. DOUGLAS : You ' re in discovery.

20

21

I have not seen that further flesh

Q.

I want to repeat that .
MR. DOUGLAS :

I want to make sure that

23

you understand that he's not speaking on behalf of

24

Richard Cordray. At that time the press release
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is the Bureau issuing it . It happens to be under
2

his name .
MR. WOOLEY : It's his quote, though.

4

A.

As the director of the Bureau .
MR. DOUGLAS :

5

l~e

all are quoted in the

6

press on behalf over our clients.

7

Q.

8

that you just said this was complaint that you

9

approved to sue this lav1 firm that you worked with

Am I hearing you correctly, though,

10

before, they may be right and they may be wrong?

11

A.

Look --

12

Q.

Did I accurate -- did I just hear you

13

say that?
MR. DOUGLAS:

14

I didn't hear it .

There's really nothing at issue here

15

A.

16

and you're trying to make something an issue .

17

file complaints --

18

Q.

Tell him that.

19

A.

No. Listen to me.

20

Q.

No. No. No . You tell him that.

l~e

MR. MCCRAY-WORRALL: No .

21
22

A.

I 'm answering . Let me ansv1er. We file

23

complaints in cases, we know we ' re not going to

24

necessari 1y v1in every case. And if a court
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decides otherwise,
2

1~e

will accept that and we will

adapt our approach accordingly. We filed this
case because we thought we had an appropriate case

4

to bring . We understand at the outset of every

5

case we may be right or we may be wrong and a

6

judge will ultimately tell us that. But we feel

7

we have sufficient grounds to bring the case based

8

on the facts as we know them and the law as we

9

understand it . And that's what we did here and

10

that's what we did in every case . Now having said

11

that,

12

know, unfortunately, that ' s the case. But that is

13

the fact as well .

14

Q.

~1e

do not win every case. And that's -- you

Okay. Do you have any basis to believe
and if you do, explain it to me -- that

15
16

Weltman, Weinberg & Reis would have somehow been

17

told in any way, shape or form that this letter,

18

Exhibit I,

1~as

19

A.

I don't know on what basis.

20

now considered to be problematic?

MR. MCCRAY-WORRALL: Objection.
Who would tell them that? The current

21

A.

22

Attorney General or -- or

23

Q.

Or perhaps the agency

24

A.

-- their own

la~~ers

or --
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2

Q.

that puts out guidance --

A.

you?
MR. MCCRAY-WORRALL: Objection to the

4

extent that's calling for privileged information .
MR. WOOLEY : A conversation with

5

6

Weltman, Weinberg &Reis and him is privileged?

7

MR. MCCRAY-WORRALL: About knowledge

8

that he might have had about the communication

9

with Weltman, Weinberg.

10

A.

\~hat

conversation?

11

Q.

I'm asking you.

12

A.

Do you have a hypothetical conversation

13

in mind now.

14

Q.

15

talked over him, and I'm sorry.

16

for my pace getting a l i ttle ahead of me . But as

17

you can tell, it's -- I won't say anymore .

I'm asking you.

Well , I've said it to your

la~~er

and

I do apologize

Okay. There is an element of intent in

18

19

the case. Did people know they were doing

20

something or believe they were --

21

A.

Are you testifying now?

22

Q.

No. Hear me out . Hear me out .

23

A.

Are you asking a question? What are

24

you doing?
Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC I 614-444-1000

294

134

Q.
2

There's an element of that . Did they

know that they were doing something inappropriate?
And I'm asking you because we have you on the

4

record. Do you have any basis to believe that

5

they were told in some

6

that they couldn't send letters like

7

A.

Look --

8

Q.

-- either the one as Exhibit I --

9

A.

I'm not sure what you're getting at .

10

Q.

-- or J?

11

A.

You seem to be suggesting that I should

12

somehow change my mind about something . I 'm no

13

longer the director of the Bureau.

14

influence or authority to address any further

15

conduct of t his case. Nobody's asking my opinion

16

at the Bureau. They will -- they will proceed

17

themselves from here. What you might think you're

18

persuading me of or what the elements of the claim

19

are and so forth is not very relevant at this

20

point.

21

Q.

22

~1ay,

shape or form that

I have no

I 'm not in that position anymore, so-Right . Okay .
On are you

a~1are

of any differences

23

between the

24

procedures that were employed by Neltman between

~1ay

in terms of the practices,

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Repor ting LLC I 614 -444- 1000

295

135

the
2

~1ay

they collected debt for the State when you

were the AG and the way they collected debt during
the time period covered by the complaint?

4

A.

Am I familiar --

5

Q.

Are you personally?

6

A.

Am I familiar with the differences?

7

Q.

Yeah.

8

A.

9

differences, no . But I could also -- a relevant

am not particularly familiar with the

10

point here is whether the law itself might have

11

evolved during that period of time. So you know

12

what

13

Q.

I see.

14

A.

-- might have been done in 2009 might

15

or might not be

16

that's -- that ' s a difference that you're sort of

17

-- you ' re wishing

18

matter.

19

the law in this -- as carefully as people who do

20

debt collection for a living.

21

Q.

22

resist a temptation. You said I'm wishing away .

23

I don't -- because it's not for you to ask me

24

questions.

vie1~ed

a1~ay

in the same way in 2017 and

here that might well

I don ' t -- I don ' t -- I haven't followed

I'm going to resist

n01~

-- fail to

I'm trying to understand.

I 'm not

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC I 614-444-1000

296

136

wishing
2

a~1ay.

If there is a change that made

something that was appropriate in 2009 and 2010
and 2011 inappropriate

bet~1een

2014 and 2017 --

4

A.

Two things .

5

Q.

-- I would like to

6

A.

Yeah .

7

Q.

That ' s all . It ' s a matter of fact.

8

What is that?

9

A.

what that is.

That ' s fine .
MR. DOUGLAS : And you'll argue that to

10
11

kn01~

a Judge .

I'm sure .
MR. MCCRAY-WORRALL: Objection, to.

12

Two things . One is you're suggesting

13

A.

14

that the two letters you're comparing

and J are

15

exactly the same in all particulars .

don't know

16

that that ' s so.

17

comparison of them. It ' s not something I would

18

have done in filing the

19

You ' re also suggesting that the law applicable to

20

I and J , even i f they were exactly the same which

21

they may or may not be is a factual matter, is the

22

same law in 2009 as it is in 2017, and I don't

23

know that to be the case either. But those are

24

matters that you'll end up arguing to a Judge and

I haven't done a minute

la~1suit

in this case .
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a Judge
2

1~i ll

decide them or -- or maybe you'll

reach a resolution prior to that . I don't know
how thi s case will proceed, but I don't really see

4

how my opinions on this at this point are

5

particularly helpful to you or to anyone in

6

deciding this case .
MR. WOOLEY: Okay. We're going to take

7

8

a little break.

9

we can figure out how much more of this we need to

10

We want to go over some notes and

do.

11

MR. DOUGLAS: Yeah.

12

(A short recess is taken. )

13

BY MR. WOOLEY:

14

Q.

15

when you

16

people to whom you had delegated responsibility

17

for this collection activity, I 've asked you

18

questions about who those people were and you're

19

clear about who you don ' t remember. Do you have

20

any reason to believe that those people engaged in

21

any illegal behavior with respect to the

22

correction of debt?

23

A.

I certainly

24

didn't.

don ' t have any reason to think that

And just one question back to the era
~1ere

the Attorney General. There were

~1ould

hope that they
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they did, but it's not impossible that someone
2

might have . But I thought we put processes in
place to try to prevent that from happening.
All right. Back to Exhibit H briefly.

4

Q.

5

In your paragraph -- in the quote that's

6

attributed to you, you talk about "professional

7

standards associated with attorneys,

8

attorneys . . . . " What professional standards are

9

you referring to?

~1hen

10

A.

I assume that I was referring to the

11

kind of professional standards that you and your

12

colleagues operate under, standards of

13

professional conduct and the like .

14

Q.

15

you recall, though, a little more clearly? This

16

isn't that long ago.

17

A.

Well, look, I would say

18

Q.

Seven, eight months ago?

19

A.

20

professional standards that apply specifically to

21

lawyers and how they conduct themselves . It would

22

be general professional standards in the

23

profession that may or may not be written down

24

somewhere in specific, but kinds of, you know,

Okay. So that's your assumption. Do

It's --

assume three things . It would be

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC I 614-444-1000

299

139

better practices . And it
2

~;ould

also be compliance

with the debt collection laws since we're talking
about debt collection here .
Yeah. And so set aside the compliance

4

Q.

5

with debt collection

6

standards piece --

7

A.

8

I think they're all wrapped together

9

Q.

Okay. All right .

10

A.

-- in this quote . This is a shorthand,

11

nonlegal quote here.

12

Q.

13

statement that the CFPB directors believe that

14

Weltman, Weinberg & Reis hasn't lived up to the

15

professional standards required of it as

16

attorneys?

17

A.

18

complaint was filed alleging violations of the

19

law, correct.

20

Q.

21

to be the arbitrator of whether lawyers comply

22

with their professional standards?

the professional

I don't know that you can set it aside,

All right. But it is a public

It's a shorthand version, then a

Okay . Is it part of the CFPB's purview

MR. MCCRAY-WORRALL: Objection.

23

24

la~;s ,

A.

I 'm not really understanding -- I mean,
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the CFPB's authority is specified in statute, it
2

includes enforcing the law and that's what the
purview is . We're not disciplinary counsel if

4

that's what you ' re getting at .

5

Q.

And so that is for other people?
MR. MCCRAY-WORRALL: Objection.

6

I 'm not sure

7

A.

8

saying "for other people"?

9

Q.

1~hat

what are you

You said we're not disciplinary

10

counsel . So whether or not Weltman, Weinberg &

11

Reis violated professional standards associated

12

with the practice of

13

to decide; is that

14

A.

15

associated with the practice of law.

16

Q.

17

says professional standards associated with

18

attorneys.

19

A.

20

taking a comment in a press release and trying to

21

give it precise legal particulars .

22

it was intended as such. This is a

23

characterization that a lawsuit was filed based on

24

allegations of fact and claims that have to be

la~1,

1~hat

that's for other people

you're saying?

It doesn't say professional standards

No. I 'm saying -- you're right . It

I'm sorry.
Yeah . Well, you know, look, you're

I don't think
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proven, have to be determined only by a court that
2

the law

1~as

violated.

That's what it -- that is

what it's about .
Right . Have you seen press releases

4

Q.

5

issued by the Department of Justice in criminal

6

matters?

7

A.

I --

MR. DOUGLAS: Objection . There ' s no

8

9
10

relevance .
A.

Relevance.
MR. DOUGLAS : Objection.

11

12

There ' s no

relevance to that.
MR. WOOLEY : Well , I just want to draw

13

14

a comparison .

15

seen.

If he hasn't seen them, he hasn't

MR. DOUGLAS :

16

l~ell,

but there's no

17

relevance to it.

And if we keep letting you go

18

on, on and on as I have with regard to relevant ,

19

nonrelevant matters, who knows where it ' s going to

20

go.

21

issues in thi s case .

22

A.

23

Department criminal press releases actually.

24

Q.

I 'll let him answer that one, but stay to the
He wants to

kno~1 .

I ' m not that familiar 1vith Justice

I might be missing it . But I ' m not
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2

seeing in any

any of this press release your

statements about

h01~

we might be right, we might

be wrong, it's up for a Judge to decide . Is that
4

anywhere in here?

5

A.

6

that you bring.

7

knowing that a judge will decide it .

8

Q.

9

in its press releases, this is not evidence of

Look,

think that's true of every case
You bring a case in a court

Yeah. And the DOJ actually says that

10

guilt, the guilt is to be determined by a court if

11

it's proven beyond a reasonable doubt. Do you

12

understand -MR. MCCRAY-WORRALL: Objection.

13

14

Q.

But that's not finding its your way

15

into your press releases?
MR. MCCRAY-WORRALL: Objection.

16

I 'm not sure what you're getting at and

17

A.

18

whether you 're asking a question or commenting for

19

the record.
MR. DOUGLAS: And beyond a reasonable

20

21

doubt is a criminal standard, not a civil

22

standard .

23

MR. NOOLEY : I understand. Yeah.

24

So since we have everybody on the
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record, Mr . Douglas, is -- if the case goes to
2

trial in the spring, I assume that you'll still be
representing Mr . Cordray, and I wouldn't want to

4

send a process server to his house. But if you

5

agree to accept service of a trial subpoena
THE WITNESS: You sent a process server

6

7

to my house before.

8

it's perfectly permissible .
MR. WOOLEY : I'm trying to extend a

9

10

I had no objection to that ,

courtesy .

11

THE WITNESS : It doesn't matter.

12

MR. DOUGLAS: Send the process server

13

to his house.
MR. WOOLEY: Okay. No.

14

I just -- I

15

just don't want to be accused of having contact

16

with a represented party because

17

MR. DOUGLAS:

understand.

18

MR. WOOLEY :

we do intend to issue a

19

trial subpoena.
THE WITNESS :

20

21
22

I don't have any problem

with that .
MR. DOUGLAS : Because I don't know

23

whether or not he ' s -- I'm going to be

24

representing him. That ' s going to be up to him.
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But I can tell you I moved into a new neighborhood
2

and I don ' t want to be voted out of it because a
process server.
MR. WOOLEY : Well, I don •t

4
5

contact

1~ith

a represented party.

unethical,

1~e

know that.

8

MR. WOOLEY : Thank you.

9

THE WITNESS : No problem.
MR. WOOLEY : Anything else? We 're

10

11

to have

MR. DOUGLAS: You wouldn't do anything

6
7

~~ant

done .
short recess is taken. )

12

(A

13

MR. DOUGLAS:

I 'm was going to ask some

14

questions, but I don ' t need to. That takes care

15

of it.

16
17

MR. MCCRAY-WORRALL: No questions .
(Signature not waived.)

18

19

Thereupon, the foregoing proceedings

20

concluded at 11 :35 a .m.

21
22

23

24
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State of Ohio
County of Franklin : SS

C E RT I F I CAT E

2

4
5
6

I, Stacy M. Upp, a Notary Public in and for the
State of Ohio, certify that Richard Cordray was by
me duly sworn to testify to the whole truth in the
cause aforesaid; testimony then given ~1as reduced
to stenotype in the presence of said 1~itness,
afterwards transcribed by me; the foregoing is a
true record of the testimony so given; and this
deposition was taken at the time and place
specified on the title page .

7

8

9

10
11
12
13

14

Pursuant to Rule 30(e) of the Federal Rules of
Civil Procedure, the witness and/or the parties
have not waived review of the deposition
transcript .
I certify I am not a relative, employee ,
attorney or counsel of any of the parties hereto,
and further I am not a relative or employee of any
attorney or counsel employed by the parties hereto,
or financially interested in the action.
IN IHTNESS WHEREOF, I have hereunto set my hand
and affixed my seal of office at Columbus, Ohio, on
December 21, 2017.

15
16
17

18
19

20
21

Stacy M. Upp, Notary Public - State of Ohio
My commission expires August 6, 2021 .

22

23
24
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Witness Errata and Signature Sheet
Correction or Change Reason Code
1-Misspelling 2-l~ord Omitted 3-Wrong word

4-Clarification S-Other (Please explain)
Page/Line

Correction or Change

Reason Code

I, Richard Cordray, have read the entire
transcript of my deposition taken in this matter,
or the same has been read to me . I request that
the changes noted on my errata sheet(s) be entered
into the record for the reasons indicated.
Date._________Signature.________________________
The

has failed to sign the deposition
the time allo~<ed .

~1itness

~<ithin

Date._________Signature.________________________
Ref : SU26625RC S-SU P-BW
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CONFIDENTIAL SETTLEMENT COMMUNICATION UNDER
FED. R. EVID. 408 AND LOCAL RULE 16.6(h)
1 JOij G IUe<\ Nl'l, \','»~ n,:ton, UC lOSSl

February 28, 2018

James Wooley
Jones Day
901 Lakeside Avenue
Cleveland, Ohio 44114-1190
Re:

Consumer Financial Protection Bureau v. Weltman. Weinbern & Rejs
Co.. L.P.A. (N.D. Ohio. Case No. 1jlz-cy-oo8!z-DCN)

Dear Mr. Wooley:
Pursuant to the Court's Order dated February 26, 2018, the Consumer Financial
Protection Bureau ("Bureau") submits the following itemized damages and settlement
demand to Defendant Weltman, Weinberg & Reis Co., L.P.A. ("Defendant").
Damages Itemization
Ifsuccessful, by statute the Bureau can obtain, among other relief, costs, civil
money penalties, disgorgement or oompensation for unjust enrichment, and injunctive
relieflimiting the activities or functions of Defendant. See 12 U.S.C. § 5565(a)(2).

Civil Money Penalties
Any person that violates any provision of Federal consumer financial law
(including the Consumer Financial Protection Act of 2010 and the Fair Debt Collection
Practices Act) shall forfeit and pay a civil penalty. 12 U.S.C. § 5565(c)(1).
Civil money penalties at the first tier may not exceed $5,639 for each day during
which the violation continued. See 12 U.S.C. §5565(c)(2)(A); 12 C.F.R. § 1083.1
(adjusting CFPA civil money penalties forinflation). Here, the violations oontinued from
at least July 21, 2011 through December 31, 2017, and potentially longer ifWWR
continued the violative conduet at issue beyond the close of discoveiy. Accordingly, the
maximum First Tier civil money penalties for that 2,356-day period is $13,285,484.

Disgorgement or Compensation for Unjust Enrichment
The Bureau estimates that the approximate ill-gotten gross revenue of the
Defendant for July 21, 2011 through December 31, 2017, is up to $95,278,549. This
amount includes the approximate gross revenue for Defendant's agency oollections for
the years 2016-2017 as well as an estimate of gross revenues attributable to Defendant's
pre-legal oollections activities for the years prior to that.
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Settlement Demand
For the purpo5e5 of the mediation scheduled for March 8, 2018, and in an
attempt to settle all of the claims in this action, the Bureau demands civil money
penalties of$6oo,ooo.
The Bureau also demands injunctive relief as follows:
(1) Defendant and its officers, agents, servants, employees, and attorneys who
have actual notice of any stipulated judgment, whether acting directly or
indirectly, may not violate sections 1031 and 1036 of the CFPA, 12 U.S.C.
§§ 5531 an.d 5536, or sections 807(3) or 807(10) ofthe FDCPA, 15 U.S.C.
§16g2e(3),(1o); and
(2) Defendant and its officers, agents, servants, employees, and attorneys who
have actual notice of any stipulated judgment, whether acting directly or
indirectly, in connection with the collection of any debt may not represent, or
assist others in representing, expressly or impliedly that a communication is
from an attorney, that an attorney was meaningfully involved in reviewing the
consumer's account or had reached a professional judgmentthat making a
collectionattempt was warranted (including by sending demand letters or
making collection calls identifying Defendant as a Jaw firm) unless:
a. An attorney was meaningfully involved in reviewing the consumer's
account and had reached a professional judgment that making a
coll.ection attempt was warranted; or
b. The representation clearly and prominently discloses that no attorney
has reviewed the debt
The Bureau believes this demand is appropriate because it addresses the conduct
that violates the CFPAand the FDCPA, appropriately takes into account the mitigating
factors under 12 U.S.C. § ss6s(c)(3), and will enable the parties to avoid the expenditure
of resouroes associated with trying this matter.
This demand is subject to the parties agreeing to a stipulated judgment that
would be subject to approval by the Acting Director of the Bureau as well as the Court.
See 12 U.S.C. § 5564(c).
Thank you for your attention to this matter and we look forward to WWR's

response.

Sincerely,

.A~Sarah Preis
Enforcement Attorney
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CC: Rebeccah G. Watson, CFPB (via email)
Zol D. Rainey, CFPB (via email)
Jehan Patterson (via email)
Tracy K. Stratford, Jones Day(via email)
Ryan Doringo, Jones Day (\~a email)
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Case: 1:17-cv-00817-DCN Doc #: 87 Filed: 07125/18 1 of 23. PageiD#: 3364

IN THE UNITED STATES DISTRJCT COURT
FOR THE NORTHERN DJSTRJCT OF OHIO
EASTERN DIVISION

)
)

CONSUMER FINANCIAL
PROTECTION BUREAU,

) CASENO. 1:17CV&17
)
)
)

Plaintiff',

) JUDGE DONALD C. NUGENT

I'.

WELTMAN, WEINBERG & REIS CO.,
L.P.A.,
Defendant.

)
)

) MEMORANDUM OPINION
) ANDORQER
)

This maner is before the Court subsequent to a four-day trial to the Court, with an
advisory jury duly empaneled and swom pursuant to Fed. R. Civ. Pro. 39(cXI). Following trial,
the parties each submit1ed proposed findings of fact and conclusions of law. The issues have
now been fully presented and are ready for the Court's consideration.

PROCEDURAL HISTORY
Plaintiff, the Consumer Financial Protection Bureau ("the Bureau"), filed this action on
April17, 2017, alleging that Defendant Weltman, Weinberg &Rcis Co., L.P.A. ("Weltman")
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Case: 1:17-cv-00817-DCN Doc #: 87 Filed: 07125118 2 of 23. PageiD#: 3365

''iolated Sections 807(3), 807(1 0 and 814(bX6J for the Fair Debt Collection Practices Act
("FDCPA"), 15 U.S.C. §§ 1692e{3), (10), and 16921(b)(6); and, Sections 103J(a), 1036(a)(l ),
1054, and 1055 of the Consumer Financial Protection Act of2010("CFPA"),12 U.S.C.
§§5531(a), 5536((aXI ), 5564, and 5565, by "misrepresenting !he level of attorney invoh•ement in
demand leners and caUs to consumers. (ECF #1,11, 2). Following discovery beth parties moved
for summaJ)' judgment. (ECF # 44, 45). Botb of these motions were denied. (ECF #61).
Trial of this matter'commeneed on May I, 2018, before an advisoryjury, ptlrSUiiJlt to Fed.
R. Civ. Pro. 39(cX1 ). Prior to thejury's empanelment, the Plaintiff voluntarily dismissed Counts
4, 5 and 6, with prejudice, and withdrew its request for disgorgemenl. (ECF #79). This left
Counts One through Three for trial. Count One alleged that Weltman's demaud letters
"misrepreseuted that the lencrs were from attorneys and that altomeys were meaningfully
involved, when in most eases the attorneys were not meaningfully involved in preparing and
sending the letters" in violation of Sections 807(3) and 807 (I) of the FDCPA, JS U.S.C. §
1692e(3), (10). Count Two alleged that the same letters violated Section I036(a){I){A) of the
CFPA, 12 U.S.C. § 5536(aXIXA), for the same reason. Count Three alleges that this also
constiltlted deceptive acts and practices in violation of Sections I031 (a) and 1036(aXl XB) of the
CFPA, l2 U.S.C. §§5531(a)(l) and S536(a){I){B).
At trial, the Plaintiffcalled th.ree witnesses: (I) Ms. Eileen Bitte1man; (2) Mr. David
TollUller; and, (3) Dr. Ronald Good~tcin, and submitted exhibits. Defendant called two
additional witnesses: {I) Chuck Pona; and, (2) Scott Weltman. On May 4, 2018, after four days
of trial, the jury submitted their answers to the following interrogatories:

·2·
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I. Do you find that the Plaintiff proved by a preponderance of the
evidence that t~e initial demand letter sent by Wellman contained any false,
deceptive, or misleading representations or means in coruJection with the
collection of a debt? .....Y.!lS_ (Enter "yes" or "no").

Ifyour answer to loterrogatOI)' Number I is yes, continue to Interrogatory Number
2. If your answer is no, your deliberations are finished and you should not answer
any further questions.
2. Do you find thalthc Plaintiff proved by a preponderance of the
evide11ee that Weltman's lawyers were !!Q! meaningfully involved in the debt
collection prooess. NO (Enter "yes" or "no'}
If your answer to ~tterrogatory Number 2 is yes, continue to Interrogatory 3. IF
your answer is no, your deliberations are finished and you should not answer any
further questions.

After the advisory jury returned these fmdings,the parties were given a final opportunity to
present their proposed findings offact and conclusions of law.
"!be Court is not bound by the advisoryjury's determination, but fmds that their answer to
lnterrogatol)' Number2 comports fully with the weight of the evidence presented at trial. The
jury's answer to lnterrogatol)' Number 1, however, docs not correctlyreconcile the evidence
prese11ted 11~th the Court's instructions or the standard of proof required of the Plaintiff in this
case. Although there was some evidence presented in suppol1 of the idea that the letters could be
misleading to certain consumers, that evidence came exclusively from an expert that the Coun
does not find credible. Further, the Complaint relies solely on the assertion that the demand
letters were ntisleading because they were sent from a law firm, and lawyers were not
meaningfully involved in the debt collection process. The jury's finding, adopted by this Court,

-3·
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thatlall)'e!S were meaningfully ini'Oivcd disproves the Plaintitrs sole theoly ofliabiliry, and
predudes recovery undei- the Complaint

ANALYSlS
I. Applicable law

Neither party disputes that Weltman is a debt collector 10 111lom the FDCPA and the
CFPA apply, or that Weltman's demand letters were sent in connection with the collection or
attempt to collect debts. The question at issue in this case is whether Weltman's debt collection
demand leners violated the FDCPA or the CFPA. The FDCPA and the CFPA 11m violated if
the letters used "any false. dcceplive, or misleading representation or meallS in connection with

the collection of any debt," or if they falsely represent or imply that communication is "from an
attorney." 15 U.S.C. tl692c and 1692e{3). Ademand letter is not false or misleading for using
letterhead that "accurntelydescribes the relevant legal entities," had an accurate and truthful
sigJiatUre block, and includes a"OOilSpicuous notation that the leiter is sent by a debt collector."

Sheriff''· Gillie, 136 S. Ct. 1594 (2016).
The letters are alleged to have violated the FDCPA and the CFPA not because they
comain false statemems, but because they allegedly falsely impl)' that an attorney was
meaningfully invoh'ed in the collection ofthe debts to which the lellers relate. According to
cast law from various circuits, a demand letter indicating that it comes "from an anomey" cao be

found to be deceptive even if literally true, if the letter is not the product of an attomey's
professional judgment, or if the attorney was not sufficiently involved in the collection of the
debt or the drafting of the lencr. Stt, e.g.. Nielsen¥. Dickerson. 307 FJd 623 o-cir. 2002);
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Leshen. Low Offices ofMitchel/ II~ Koy. P.C, 650 F.3d 993, 1003 (3d Cir. 2011); Greco''·
Trauner. Cohen & Thomas, UP, 412 F.Jd 360, 364 (2d Cir. 2005); Consumer Fin. Prot. Bureau
''· Frederick J. Hanna & Assoc.. P.C.,114 F. Supp. 3d 1342, 1363 (N.D. Ga. 2015). In order to
establish auy of lhe violations alleged in the Complain~ !he Plaintiff must show, by a

I. The least sophisticated debtor would believe. based on the initial demand lener, that
Weltman was acting as an attorney in the debt collection process;' and.
2. Weltman's lawym were not meaningfully involved in the debt collection process;
and,

3. The representation that Weltman was acting as an auorney in the debl collection
process was material.

The least sophisticated debtor is to be considered uninformed, naive, and trusting, but
also possessing reasonable intelligence, and capable of making basic logical deductions and

inferences. Sanford v. Portfolio Reccwery Aswcs., LLC, NO. 12-11526, 2013 WL 3798285, at
*12 (E. D. Mich. July 22, 2013)(citations omitted). II is not a requirement that the Defendant
intended to mislead or deceive a consumer. This standard is "lower than simply examining
whether panicular language would deceive or mislead a reasonable debtor," Smirh v. Compuler

Crtdil. Inc., 167 F.3d 1052, 1054 (6.Cir. 1999~ but does not gi1'C clcdenct to "frivolous

1
A violation ofCFPA 's prohibition against using deceptive acts or practices uses a
"reasonable person'' standard rather than a "least sophisticated consumer" standard. The
elements othe!wise mirror those in the FDCPA. Therefore, if an act or omission does not violate
the FDCPA's provisions, it11ill not ''iolate the less stringent standard under the CFPA. See, e.g.,
Consumer Fill Prof. B11rtan Gordon,819 FJd 1179, 1192 (~Cir. 2016); fTC>•. E.MA.
Naliomo'ide.lnc.. 767 F.3d611 (~Cir. 2014~
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misinterpretations or nonsensical interpretations...." Miller ''· Jtn>itch, Block & Rathbone, 561
FJd 588, 592 (6~ Cir. 2009).

There is no specific test for what constitutes "me<Jningfully involved." Cases have held
that an anomey has sufficient personal involvement in the process if one reviews the file of the
individual consumer to whom the letter was sent and/or exen:ises some "professional judgment
·as to the delinquency and validity of any individual debt" before the letter is issued. See. e.g.

Consumer Financial Protecti011 Bureau v. Frederick J Hanna & Assac., P.C., 114 F.Supp. 3d
1342, 1363 (N.D. Ga. 2015); Avila''· Rubilr, 84 F.3d 222, 229 (7~ Cir. 1996); Lesher v. Law

O,{fices ofMitchell N. Kay, PC, 650 F.3d 993,999 (3d Cir. 2011). This is not necessarily a set
requirement for meaningful involvement, however, as this is a question that must be determined
based on the individual facts and totality of the cin:umstances in each case. See, Miller I'.

Wolpoff& Abramson. UP, 321 F.3d 292, 304 (2d cir. 2003).
Inorder fora representation to be material, it must be likely to influence the least
sophisticated debtor's decision on whether or not to pay a debt. See, Wallace ''· Washington
Mul. Bank, FA., 683 F.3d 323, 326·27 (66 Cir. 2012). Creating a legitimate fear of~1e actual

consequences of owing a valid debt is not misleading or deceptive under the act.

2. Stipulated Facts1
The parties stipl.llated to the following facts:
I. The Bureau (Piaintifl) is an independent agency of the United States that enfon:es and
1
l11e stipulated facts were taken from the Parties' Stipulation of facts (ECF #66), and
from stipulations agreed to by the parties at trial, which were communicated to the Jury thmugh
the Court's jury instructions. (ECF #77 at 80-8!).
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issues regulalions puwantto federal COilSWDCl financial law, including the Fair Delli Collection
Practices Act and the Consumer Financial Protection Act of2010.
2. Weltman (Defendant) is an Ohio professional corporation organized under the laws of
Ohio that operntes as a law finn.
3. Weltman has maintained a website, 11ww.weltrnan.com, from at least July 21", 2011,
to date.
4. Weltman is a debt collector under the Fair Debt Collection Prnetices Act and a
covered person under the Consumer Financial Protection Act of2010.

3.

Evidence at Trial
Eileen Binerman, the compliance officer and a shareholder of Wellman, is a lawyer

licensed to practice law in Ohio. She is responsible for creating policies and overseeing training.
(ECF N75 at 44). She testified as follows.
\Velunan is o,\1Jed by shmboldcrs, all of whom are anomeys. (ECF m at 130).
Weltman is hired by creditors to collect a variety of types ofconsumer debt (ECF #75 at 44-45).
During the relevant ti•Jle period, Weltman had up to 7,000 creditor clients. (ECF N75 at 98).
\Veltman has a consumer collection unit that is staffed by non-attome)'Sbut is overseen by an
attorney wbo is the business unit leader, and collections suppon anomeys. (ECF R75 at 48).
They are paid on a contingency fee basis, based on the amount of money they are able to collecl
from consumers. (ECF #76 at 94, 107).
In an attempt t() collect on consumer debts, Weltman sends out letters that are genernted
from anorncy-appro\'ed templates. (ECFN75 at 50-51). One of these lernplates is an inilial
-1·

331
Case: 1:17-cv-00817-DCN Doc #: 87 Filed: 07125/18 8 of 23. PageiD#: 3371

dem;llld Jetter that includes the JJamc of Weltman, Weinberg & Reis Co., L.P.A. and the words
"Anomeys at Law," at the top of the letter. (ECF #75 at 57, 86}.

Th~ letters are signed by

Wehman, ru1d are on Weltman letterhead. (ECF #75 at 57-58, 80, 86). Ms. Bitterman testified
that 4.2 million demand letters, from these templates, were sel1t to consumers between July 21,
2011 and October 31, 2017. (ECF #75 at 91 }. She also testified that some templates for follow-

up letters also state that "this law frrm is a debt collector attempting to collect this debt for our
client," or other refererJCes indicating that Wehman is a law fim1, which arc a truthful statements.
(ECF #75at 64-66).
Weltman does 110t contend that they are practicing law when they send demand letters.
(ECF #76 at 96). They do not require an attorney to review every individual consumer account
before a demand letter is iienl. (ECF #75 at 98-99). Weltman attomeys do not fom1 a
professional judgment about the validity of a debt or the appropriateness of sending a demand
letter before the letters are sent. (ECF #75 at 99). Weltman receives infonnation from creditor
clients about consumer accounts and data is loaded into Weltman's computer system. (ECF #75
at 73-74). The data is then "scn1bbed." Scrubbing is a process by which outside vendors use
criteria established by Weltman's la\\~·ers to flag consumers who should not be sent collection
letters. (ECF #75 at 102-103).
Some of Weltman's training manuals indicate that "because W\VR is a law finn, a

consumer may have the incorrecl assumption !hal a legal action will be automatically filed
against them" and that "certain consumers may have prioritized paying the debt because the law
finn is in a better position to file suit thru1 a collection agency." (ECF #75 at 108, I12). If a
client wants adl'ice on whether to pursue litigation, Weltman has non-attorney audit employees
.g.

332
Case: 1:17-cv-00817-DCN Doc#: 87 Filed: 07/25/18 9 of 23. PageiD#: 3372

moiew the consumer's information to see if the account is eligible. These employees follow
pOlicies and procedures provided to them by Wehman attorneys. (ECF #75 at 114). Ifan
account is Dagged as aot eligible for litigation, an attorney could then review the file, and before

a lawsuit can be filed, ~n attorney must rc1•iew the consumer's account. (ECF #75 at I14).
Wehman has anomeyslicensed in only seven states, bu1 does nation11ide debt collcx:tion. Ifan
account is ele1>ated to litigation ina state wbere no Weltman attorney is li<:ensed, Weltman may
refer the case to a different law firm, who would tlten have to send another demand letter
informing the consumer that the firm is acling as a debt collector. (ECF #75 at 115-116).
Weltman bas a formal compliance progn~m that is developed and approved by attorneys,
including the shareholders and the Board. (ECF 11130-131)- It bas hundreds of policies and
procedures for delegating, educating. and supervising staff, for auditing compliance across the
business units and ensuring compliance with client processes and procedures as well as
Weltman's processes and procedures. (ECF #75 at 127-129,132-134, 180; ECF#76 at 10-36).

These are drafted by anorney shareholders, go through several layers ofattorney Tel'iew, and are
eventually approved by artomey Board members. (ECF #75 at128-l30, 132, 182-183; ECF #76
at 10-36). They are also enforced by attorneys. (ECF #76 at ll-35). Attorneys are iJtvolved in
bringing clients to the firm, dr11fting client contracts, checking their reputation, interacting 111th
the clien~ and diStUssing the a1>ailable data and documentation, the history of their portfolio and

types ofoocouniS, 111tich consumers art represented by anomeys, any asset reviews that have
()(.'CUrred, and arbitration or bankruptcy infonnation, reviewing the elicllls procedures and

policies, and evaluating whether the client is a trustwor1hy and legally compliant cn.'<iitor. (ECF
f75at 149-150, 167-169; ECF#76at 72·73). Attomeysassessissuesthat may arise with
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stalules of limilations. albi~tatioll clauses. choice of law issues, how interes! is calculaled, last
dale of paymen1, deceased debtors and olher legal questions. (ECF NI53-54; ECF #76 al 8-9)).
Many of lhese issues must be addressed by an altomcy before a demand leller ever goes out.

(ECF mall 57). Using their legal kl1owledge the attorneys erea1e procedures for analysis thai
can be !aught to oon-anomey employees or progr.muned for automated implemenu11ion or
progmmming ofthe "scrubbing'' criteria. (ECF #75 a1 157-159~

Ms. Binerman also leslifled that these same procedures used in 1be processes
complained of inthis lawsuil, including elec1ronic communication and auloma!ed scrubbing
processes were previously approved by !he Ohio Attorney GtneraJ and used by the firm when
worldng as special counsel for1he colleclion ofdebts owed 10 lhe S1a1e of Ohio. (ECF 1176 a1 4344, 58-59). The evidence showed thai Richard Cordray, who was lhe head of Plainliff, CFPB
when lhis lawsuit was filed, was the Ohio Attorney General when Defendanl Wellman was hired
to col!eel those state debts. When collecting for !he Stale of Ohio, Allomey General Cordray, the
.same peiSOO ultimately responsible for the filing ofthis lawsui~ directed Wellmau 10 use tbe
Ohio Attorney General's letterhead on Wellman's demand letters for 1he state. He also required
Wellman 10slalc inlhe leller that Ihey were "special counsel," and 10 use !he words "AIIomey at
law'' and "collections enforcement special counsel" on the demand letter. (ECF #76 at 52-54).

Ms. Bitterman testified thai as a Weltman allomey, in cbarte ofcompliance, ha'~ng

1alktd to debtors and luning attess to the complaint log. she is not aware of any complainiS
given direc1ly 10 the firm statin& thai their letters were confusing due 10 their identification as a
law fim1. (ECF #76 a1 62-64). She also staled !hal she is 1101 aware of any holding from any court
finding that Welunan had misled a consumer. (ECF #76 at 89, 105~ She acknowledged,
-10-
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however, being aware of mulliplc lawsuits. in both Slate and federal cowu, filed agaiJisllhe ftrm
alleging that their demand lettezs were misleading for implying that there is meaningful anomey
involvement in the demand letters. (ECF #76 at 86-89). She testified she is also unaware of any
pezson who prioritized payment, or paid a debt not owed, because the demand letters came from
a law firm. ratber than identi~ing simply as a debl colkclor. (ECF 116 at 63-64~ Weltman
provided "over a million recorded consumer phone calls," none of which were cited by the
Plaintiff as evidence ofconfusion, materiality, or harm stemming from the alleged
misrepresentation in this case. (ECF N76 at 67-68).
Mr. Tommer,lhe director ofconsumer collections and a non-attorney, also testified at
trial. He testified !hat he worl:s with law linn anomeys to develop workflow strategies for the
collection ofconsumer debts. (ECF #76 at 114-115). He testified that the supen•isors in the
"agency unit," which falls under the consumer collection business unit, arc not anorneys. (ECF
#76 at 117·119). He reporuto Chuck Pona, who is an anomey, and who oversees the consumer
collection Wlit. (ECF f/76 at 139). He also testified !hat no attonlC)'S work "directly under "the
agency collections group. (ECF #76 at 120). When accounts are taken in by Weltman,
Weltman load the data, scmb the electronic data, and then if the files survive the scntb, and there
isa valid address, a demand letter is generated and sent \\ithin two to three da)'S from intake.
(ECFI76atl29-130~

Thisentireprocessisautomated. (ECF176at 130~ Anomeysdt'dop

the scrub process, but Mr. Tommer was unaware ofany other role attorneys would bave in the
scrub process. (ECF #76 at 130).
When initial demand letters don't result in payment, clients may reclaim the files or the
files may go to the audit department to be assessed for additional aetions, including the filing of a
-II-
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suit (ECF 176 at 133). The suit audit department gathers infonnatioo to give to 1he attorneys to
make this determination. (ECF #76 at 133-134).
Mr. Tommer testified thai atlomeys arc meaningfully involved in a debt collection before
the consumer is mailed an inilial demand lellcr. (ECF M76 al141). '!bey run the firm, and eVCI)'

day be and his team in1erac1 11iill or ~e direclioo from an attorney \lilile doing theirjobs. (ECF
K76 atl41·142). The demand lehers were wrihen by Eileen Bitlennan, an attorney, and her

team. (ECF #76 at 142). Attomeys make the decision whether to take on aclient, and perform
the reviC\1~ of potential clients' documents, legaltcmls and conditions relating to the debt. (ECF

1176 at 143-144). Auomeys are involved atlhe onsel oflhe serubbing process for tbe high
volwne clients. (ECF f76 at 144). Attorneys also look at and oversee any alterations and
changes in internal processes, implementation of any new leller, and procedures and policies
utilized on a day to day basis, scripting for collectors, and training materials. (ECF #76 at 146147).
Tbe Plaintiffalso called Dr. Ronald Goldstein, ao associate marketing professor 21 tbe

McDonough School of Business at Georgetown University, who was asked to assess whether
consumers believe a lawyer is involved in reviewing an account, and the decision to send demand
leuers. (ECF #76 at 15-4-155). He was offered and accepted as an expert 11itness (ECF #76 at
162).

Dr. Goldstein testified that he ga1t a field srudy survey to 634 people fi'om the "relel'llnt
population," defined as "people who had used their credit card in the last five years for perwnal
or housel1old reasons" or "bad borrowed money in the last five years for personal, household
reasons,H blu 001 from a friend or family. (ECF il76 at 177-180). He stated that be did not want
-12-
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to survey anyone who acrually rtecii'Cd Weltman's demand letter, any lall)'ei'S, or any marl:eting
researche!s because they would be biased, but he did not take any action to detennine ifanyone
in the survey group had actuail)' ever received a Weltman letter. (ECF #76 at 178-180, 195·196).
He used three groups. One was shown the Weltman demand Jetter, and one was gi1•en a letter
that pul]l011ed to be from Weltman. Weinberg & Reis Lid. , used the pluase "collection services"
rather than "attorneys at law: The third group used the name WW&R. rather than "\Veltman,
Weinberg & Reis, Ltd. (ECF #76 at 182-183). Dr. Goldstein then asked a series of questions
which led him to the finding that 40% of the first group believed a la111'er re1•iewed the account,
20% of the second group belie1'Cd a lawyer reviewed the account, and I3% of the third group
believed that a lawyer Jtliel\td the account (ECH76 atl91·192~ No definition was provided
for what it means to "review the account." (ECF #76 at202). He also tested the question "who
sent the letter" and fo11nd that 50% of the people with the original letter believed it was sent by a
law fim1 or lawyer. He himself testified that simply the use of the name Weltman, Weinberg &
Reis, 11itbout any reference to alegal indicator, such as L.P.A. or "attOille)' at law,» was

perceived as sounding like a law finn. (ECF N76 atl95).
Dr. Goldstein a:lso testified that while he desigued the survey, he did not conduct the
initial interviews; did not recruit the people who were surveyed; did not design the technological
progr.unming; delegated work to areseazth team; and, hired graphic designers to make changes
to the leners. Nonetheless he testified that he was "meaningfully inl'olvcxl" in conducting tile
survey because all of the other people were working under his guidance and supervision. (ECF
N76 atl99).
Defendant called Charles Pona to testify. He is an anomey who is currently managing the
-13·
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consumer collections department at Wellman, is a sbartholckr in the finn, and is on the
managemelll committee. (ECF 1176 at 216-217). There are currenlly 20·25 allomeys in the
consumer collections department. (ECF #76 al 222). The allomeys are conlinuouslyavailable 10
any non-atlomey members of Ibe w1it 10 answer questions and give advice. They bold weekly
meetings witb lhe managers, and imi1e people fiom the cliall serviees area. human resources and

IT Slafl'10 participate. (ECF 1176 at 224). All anomeys are involved in compliance issues, but
aboul 8-10 years ago a full time compliance departmenlwas started to focus on compliance wilh
stale and federal laws. (ECF #76 at 224). All wriuen procedures and policies are sent to the
attorneys on the management oonuniuec by a steering committee whieh includes compliance
members. (ECF 1176 at225). Mr. Pona also lestified that the firm has never been found 10 have
violated any law related to debt collec1ion pilletices, and that he is not aware of any ethical
violations that have ever been found against the finn in any state. (ECF #76 at 227).
Mr. Pona testified thai auomeys are invo!l•ed in client acquisilion and due diligence; IT
requiremeniS; contracting. including oblaining wananties as to the validity of the debts put forth
for collection; sampling documentation and tem1s from collection accounts, including calculation
of interest rates, analyzing default provisions, reviewing starutes of limitations, and detennining
when arbilration is required; re1~ewing for responsible parties; debtor asset revie11; permissible
fees; de--elop criteria for serubs that weed out non-co!ledible acxounts; and, drafting the demand

letters. (ECF #76 at 230·256).
Mr. Scott Weltman wasalso called by the defense. fie is also an auomey 11~10 is
currently Ihe managing shareholder of the Weltman finn. (ECF #77 at 28). There are currently
25 attorney sbartholders in the fum, and approximately 60 attorneys overall. (ECF #77 at34).
-14-
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At times the flfTD bas had up to 120-140attomeysata time. (ECF 1m at 34). Mr. Welunan
testified that the fum has never been found to have violated any law, and that none oftl1e fum's
lawyers have ever beer1 found to have eonuuitted ethical violations. (ECF #77 at 39). When
worlting for tbe Ohio Attorney General the 6on was chosen and continuously audited aod the
state nel'er had a complaint 11ith how they managed their debt collection practices. (ECF m at

40). lie also teslified that Ms. Bitterman and Mr. Pooa corroctly testif~ as to the involvement
that attomcys have in the debt collection processes at Weltman. (ECF #77 at 41-42). Mr.
Weltman testified that everything in the demand letter is truthful. (ECF #77 at 62).

FINDINGS OF FACf/CONCLUSIONS OF I.AW
The Coun makes the follo11'ing findings offact and conclusions of law based upon the
evidence presented at trial:
I. This Coun has subject-matterjurisdiction over this matter under 12 U.S.C.

§556S(am 28 u.s.c. § 1m, and 28 u.s.c. § 1345.
2. Weltman regularly collects or attempts to collect consumer debts and, therefore, is a
"debt collector" as defined under the FDCPA.
3. Weltman collects debt related to consumer credit, and is, therefore, a "coYered person''

as defined under tbe CFPA.

4. Weltmao is a legal professional associatwn operating as a law firm, with a fully
integrated collection agency. The firm is owned exclusively by attorney shareholders and the

Board of Directors consists offiye such shareholders.
5. Weltman also employs non-attorneys in the debt colleclion units.
-15·
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6. Weltman sends out letters that rue generated from attorney created and attorney
approved templates. One of these templates is an initial demand letter printed oo law finn
lcnerhcad, with the name of the fim1 appearing in all caps and in bold at the top with

"AITORNEYS AT LAW" printed directly beneath. "Weltman, Weinberg & Reis Co., LP.A."
is listed as the signatory oo these leiters.

7. The demand letters accurately describe the ideotily and legal description ofthe entity
sending the lener. As such, it cannot be fairly described as false or misleading simply for
correctly identifying \Veltman as a law flTIII, and as the sig,mtory.

8. The initial demand letter advises the putati1•e debtor {l) that the debt has been placed
with Weltman for collection and {2) that the consumer has specific rights under the FDCPA.
These representations are both truthful.

9. The demand letter is sent on Weltman's letlcrllcad, and accumtclyconveys the fact
that Welunan is a law fim1that has been retained to collect the putative debt l11e letter does not

state that an attorney bas reviewed the particular circumstances of the acc:ount, does 001 ~lion
any potential legal action, aod is not signed by an anomey.
I 0. The demalld leiter template, used to genemte the demand leiters sent by Weltman

reads as follows:
Please be advised that the abol'e referenced acc:ount has been placed 11ith
us to co]leCI the outstanding balance due and 011ing on this account to the
current creditor refererool above. As of the date of this lcner you owe the
amount listed above. Therefore, it is important that you contact us at
[phone numbcr] to discuss an appropriate resolution for this mauer.
This c01mnunieation is from a debt collcelor attempting to collect this debt
for the current crtdilor and any info[Jilation obtained 11111 be used for that
purpose. Unless you dispute the 1'lllidity of this debt, or any ponion
-16-
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thezeof, 11ithin thirty (30) da)'S after receipt of this let1er, we 11ill assume
lbe debt is valid. Ifyou notify us in writing within tht thirty (30) day
period that the debt, or any portion thereof, is disputed, we will obtain
verification of the debt or a copy of ajudgment and a eopy of such
verification orjudgment will be mailed to you. If you request in 11riting
11ilhin Ihe thirty (30) day period, we 11iU provide you 11ith the name and
address. of the orginal creditor if different from the current creditor.

Thank )'OU for your attention to this matter.
Sincerely.
Welhnan, Weinberg & Reis Co., L.P.A.

II. Most of the content of the leuer follo11'S the language of the FDCPA. The first two
sentences provide the infonnation ~tquired by 15 U.S.C. §1692g(tXI) and (2~ The disclosure in
the next paragraph that the communication is from a debt collector is nearly identical to the
language of 15 U.S.C. §1692e(l l), and the rest of that paragraph contains the exact language
requirod by 15 U.S.C. §1692g(a)(3)·(5).
12. Weltman is not praclicing law when the)• send demand leiters.
13. Welhnan's demand letters can be interpreted to imply that an attorney is
"meaningfully involved" in the debt collection process.
14. Weltman docs not require an allomey to review ever)' individual consumer account
before a demand let1ei is sen~ and Weltman attorneys do not fonn a professional judgment about
the validity of a debt or lbe appropriateness of sending a demand letter before lbe leiters are senL
15. Weltman obtains infom1ation from creditor clients about consumer accounts, and
data is loaded into Wehman's computer system. Attorneys are involved in bringing clients to the
finn, drafting client co111racts, checking their reputation, interacting 1\ith the clien~ and
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discussing lhe available data and documentation, lhe histOI)•of their pot1folio and types aocounts,
which consumers are represented by ahome)'S, aoy asset re11ews that have cxx:urred, and
arbitmtion or bankmptcy infomtation, reviewing the clients procedures and policies, and
evaluating whether the client is a trustworthy and legally compliant creditor. This takes place
befon: demand letters art sent
16. Ahomeys obtain warranties as to tbnalidity of the debls put forth for collection;
sampling documentation and tenus from collection accounts. including calculation of interest
rates, nnalyzing default provisions, reviewing statutes of! imitations, and dctcnnining when
arbitrntion is required; rc11ewing for responsible parties; deb!or asset review; and the validity of
fees.
17. The data provided by Weltman's clients is "scmbbed.'' Scrubbing is a process by
which outside vendors use criteria established by Weltman's lawyers to flag consumers who
should not be sent collection leiters. Attorneys, using their legal knowledge cneate procedures
and criteria for analysis that can be taught to non-attorney employees or progrnnuned for

automated implementation or programming of the "scrubbing" criteria. This takes place before
demand letters are sent.
18. Weltman bas a fonnal compliance program that is developed and approved by
attorneys. including the shareholders and the Boald.
19. Wellman has hundreds of policies and procedures for collecting debls, as weU as
educating, and supervising staff.
20. Weltman· s policies and procedures are drafted by a«omcy shareholders, go through
several layers ofauomey re'l1ew, and are eventually appro1-ed by anomey Board members. They
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art also enforced by attorneys.

21. Wellman conducts roUiine audits for compliance acJOSS the business units and
ensures compliance with client's processes and procedures as well as Weltman's internal

processes and procedures.
22. Attorneys assess issues that may arise "11h SlatUtes oflimitations, arbiuation clauses,
choice oflaw issues. bow intercsl is caleulated.last dateof paymen~ deoeased debtors and other
legal questions. Man)' of these issues must be addressed by an anorney before a demand lener is

sent
23. Attorneys draft the demand leucr templates, and they art approved by the attorneys in
Wellman's Complianoe Audit Department
24. Anomeys and non-attorney staff work together on adaily basis, and internet in

weekly meetings. Weitman attomeys oversee all departments 3Jtd are responsible for the training
and oversight of all non-attorney staff.

25. Wellman rt\'iews cases for litigation and litigates eollectioo actions in the stales

where its attorneys art licensed.
26. Titerc has never been a finding in any jurisdiction that Wehman's letters or any other
orits statements contain falsehoods or misrepresentations.

27. Weltman oollected deb!s for the Slate ofOhio using substantially similar demand

lcners to!he ones at issue in tbis case, and following the same processes aod pi'QC(dvres it
follows for all other debt collection clients. The Ohio Attorney General, Richard Cordray,
approved of these lertm and with full knowledge of their eontell! approved the use of these
leiters for the State of Ohio's oollection efforts.
-19·
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28. Despite requiring similar indications and disclosures of allomey involvement in the
debt collection len~ 11sed on behalfof the S~a~eofOhio. Richard Cordray, when be became
head of the CFPB, authorized this lawsuit against Weltman for truthfully identifying themselves
as a Jawfirm and as attorneys, and for signing their demand letters with the finn name.
29. Plainlifl'offered no evidence to show that any consumer II'liS harmed by Weltman·s
practice of identi~ing itself as a law firm in their demand len~.

30. Plaintiffoffered no evidence to show that any consumer did or would be inclined to
prioritize payment for I be debts referenced in Wellman's demand Jeuers over any other debt they
may ha1-e owed.

3I. Plaintiff offered no evidence to show that any consumer did or would be inclined to
pay the amount sought in Weltman's demand Jeners even if they did not owe the debt
32. Plaintifl's expert witness did not present credible evidence from whicll the fact finder
could infer that any consumer's 11-ere misled by Weltman's demand lcner.
33. The expert testified that his researeh showed that40% of the people who read tbe
letter would think that a lawyer had "reviewed" the account.
34. His testimony also showed, however, that 20% of people thought a la11rer
"reviewed'' the account even when no mention of a law fim1, or anomey was made in the leiter.

35. His SUJ'I'e)' did not ask what a CO!lSUiller meant when they said a lawyer "reviewed"
the account; did not ask whclber a cons~r could have been biased based on collectiQll ~ons
they may lmve experienced or other criteria; did not ask whether consumers would have felt
misled or confused if they knew an attorney was involved in the debt collection process to the
same extent that Weltman attorneys were sho1~1l to r.ave been involved; and, did not ask 111letber
·20-
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a perceived attorney review would have influenced their decisions about whether and when to
pay the debt reference in the letter.

36. llle FDCPA prohibits a debt collector from using "any false, deceptive, or
misleading representation or means in connection with the collection of any debt." 15 U.S.C.

§1692e. This includes using any "false representation or deceptive means to collec1 or attempt to
collecl any debt," and making "false representation or implication that . . . any communication is

from an attorney." IS U.S.C. § 1692e(3), (10).
37. This determination must be made from the point of view of the "least sophisticated
consumer." Kismer v. Llm> Offices ofMichael P. Margal~(sky LLC, 518 F.3d 433,438 (6°Cir.
2008).
38. lllc CFPA prohibits any violation of the FDCPA, as well as "any unfair, deceptive,
or abusive practice" in connection with consumer produclS or services. 12 U.S.C. §§
5481(12)(H), (14); 553J(a); 5536(a)(I)(A), (B). The standard under the CFPA is the same as the
standard under the FDCPA, but is viewed (rom the perspective of reasonable consumers.
39. Ifthere is no violation under the FDCPA in this case, there can be no violation
under the CFPA.
40. Courts have held that when an attorney signs a letter on law fim1 letterhead, the least
sophisticated consumer may believe that the attorney was involved in the debt collection process.
Thu$, they have conclu.ded that if the auomey is not meaningfully involved in that process, the
letter may be deceptive or misleading under the FDCPA.
41. Weltman's demand leuers were truthful on their face.
42. Weltman attorneys were meaningfully and substantially involved in the debt
·21·
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collection process both before and after the issuruJce of the demand letters.
43. Plaintiff did not prove by a preponderance of the evidence that Wellman's letters
were false, misleading, or deceptive.
44. A misleading representation is only actionable under the FDCPA if it is material. See

FTC v. E.MA. Natiom••ide. Inc., 767 F.3d 611,630-31 (6"' Cir. 2014).
4S. A representation is material under the FDCPA if it would inOucnce the least
sophisticated consumer's decision on whether and when to pay a debt. See, e.g., Boucher 1•. Fin.

Sys. OfGreen Bay, Inc., 880 FJd 362,366 (7th Cir. 2018). Under the CFPA, a false
representation is material if it is likely to influence a reasonab)e consumer to pay a debt. See

Fanning 1•. F.TC., 821 FJd 164, 173 (!" Cir. 2016).
46. Even if Weltman's letters had misrepresented the level of attorney involvement,
Plaintiff could not prevail because there is no evidence that any consumer's decision on when
and whether to pay a debt was influenced by the inclusion of the attorney identifiers in
Weltman's demand letters.

47. In light of !he above factual findings and conclusions of law, the Court finds that
Plaintiff has failed to prove its case by a preponderance oftbe evidence.

CONCLUSION
For the foregoing reasons this Court finds that Plaintin" failed to prove b)' a
preponderance of the e'•idence its claims in Counts One, Two, and Three of the Complaint.
Therefore, judgment is entered in favor of the Defendant, Weltman, Weinberg & Reis Co.,
L.P.A. and against Plaintiff, Consumer Financial Protection Bureau, on all of its remaining
-22·
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claims. All cosls are assessed lo lhe Plainli[. This case is hereby lenninaled. IT IS SO

ORDERED.

DATfJl~)~tm/
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From: Patterson, Jehan (CFPB) <Jehan.Patterson@cfpb.goV>
Sent: Monday, November 26, 201811:34 AM
To: Wooley, James R. <jrwooley@JonesDav.com>; Stratford, Tracy K. <tkstratford@JonesDay.com>;
Ooringo, Ryan A. <radoringo@jonesday.oom>
Cc: Preis, Sarah (CFPB) <Sarah.Preis@cfpb.goV>; Rainey, Zol (CFPB) <Zoi.Rainey@cfob.gov>; Watson,
Rebeccah (CFPB) <Rebeccah.Watson@cfpb.gov>
Subject: CfPB v. WWR
Jim, Tracy, and Ryan,
So that we may comply 1vith the Court's order granting in part and denying in part WWR's bill of costs
(ECf 97), please provide t he following information for your client:
Full name
Addressee (if applicable)
Address
Tax Identification Number
Please also advise whether WWR will accept payment of taxed costs by credit card.
Thank you.
Best,
Jehan
Jehan Patterson
Enforcement Attorney
Bureau of Consumer Financial Protection
Office: (202) 435·7264
Cell: (202) 578·1384
consumerfinance.gov
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HEtj:ilr.;C fiNAACE THE AMERK:AN O~EAM S!NCE l9l9.

March 12, 2019
The Honorable Mike Crapo
Chairman
Committee on Banking, Housing and Urban
Development
S34 Dirksen Senate Office Building
Washington, D.C. 20SIO

The Honorable Sherrod Brown
Ranking Member
Committee on Banking, Housing and Urban
Development
S34 Dirksen Senate Office Building
Washington, D.C. 20SIO

Dear Chairman Crapo and Ranking Member Brown:
The Consumer Bankers Association (CBA) submits the following comments for the hearing entitled, "The
Consumer Financial Protection Bureau's Semi-Annual Report to Congress." We appreciate the Banking
Committee's continued oversight of the Consumer Financial Protection Bureau (CFPB or Bureau) and its
activities. CBA is the voice of the retail banking industry whose products and services provide access to credit to
millions of consumers and small businesses. Our members operate in aliSO states, serve more than 1SO million
Americans and collectively hold two-thirds of the country's total depository assets.
In 2010, Congress passed the Dodd-Frank Act creating the CFPB and granting it rulemaking, supervisory, and
enforcement authority over a $3 trillion dollar financial services industry. In addition to supervisory authority
over each depository institution with over $10 billion inassets, the CFPB has supervisory authority over all those
in the business of origination, brokerage, or servicing of consumer loans secured by real estate, and related
mortgage loan modification or foreclosure relief services; private education loans; and short term liquidity
products. In short, the director of the CFPB has the most discretionary authority of all the financial depository
regulators combined.
In the years following the passage of the Dodd-Frank Act, the financial regulators- the CFPB included- spent
considerable time and effort implementing the legislation and writing rules affecting a wide array of bank
products and services. Now more than eight years after the Bureau was stood up and numerous final rules later,
both Congress and the Bureau have the opportunity to evaluate the Bureau's operations and ensure its rules are
working well for consumers.
The American financial markets are healthy and banks are well-capitalized. However, there remain examples of
overly prescriptive rules, some hardwired into statue, that areimpeding the availability of consumer credit It is
prudent for Congress to examine these provisions of Dodd-Frank and subsequent rules promulgated by the CFPB
as well as their impact on consumer access to credit and the ability for lenders to innovate and develop
products. The financial marketplace is considerably safer for consumers and investors since the depths of the
financial crisisand isconstantly evolving to meet consumer demand. legislation and rules governing the
marketplace need to be reviewed through this lens to ensure the current regulatory regime fosters a
competitive marketplace that can provide consumers access to affordableproducts and services.

l22S M STREET, NW, SUITE 550, WASHINGTO~. D.C. 20005
consumetbankcrs.com
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Legislative Recommendations to Improve the CFPB
Biportisan Commission at the Consumer Financiol Protection Bureau
The current director, who is removable only for cause, is responsible for the management of the Bureau and is
the chief decision-maker on all rulemakings, enforcement and supervisory actions -leaving little room for
alternative views to be considered. It is crucial that appropriate checks and balances are in place given the
scope and importance of this agency. It is also important to insulate the Bureau from political shifts with each
new director that could reduce its ability to impartially ensure a fair and competitive marketplace.
Replacing the sole director model with abipartisan, Senate confirmed, five-person commission would
depoliticize the CFPB while increasing stability, accountability and transparency for all consumers and industry
stakeholders. Alack of certainty and long-term consistency in leadership at the Bureau adversely affects
consumers, our economy, and the financial services industry. As we saw after the departure of Director
Cordray, the CFPB's current governance structure issubject to dramatic political shifts and strains with each
change in presidential administration. Unpredictable political shifts make it difficult for the financial services
industry to plan for the future, which ultimately stifles innovation, limits access to credit, and hurts consumers.
As demonstrated by other g()vernment regulators, a bipartisan commission would bring more certainty and
stability so banks can properly plan for the future and better serve consumers.
A commission would also bring much-needed transparency to the CFPB by providing an open forum for
dissentingvoices and viewpoints from multiple stakeholders. Asole director can unilaterally make decisions,
oftentimes behind closed doors and without public debate. Alternatively, acommission structure would require
open debate of opposing ideas, viewpoints, and solutions, encouraging both sides to worktogether to come to
moderated rulemakings that can better stand the test of time.
Furthermore, the concept of acommission has historically shared bipartisan support. Under President Obama,
the Department ofTreasury issued areport stating. "The CFPA [Consumer financial Protection Agency) should
be structured to promote its independence and accountability. The CFPA will have a Director and a Board. The
Board should represent adiverse set of viewpoints and experiences."1 Under the Trump Administration, Acting
Director Mulvaney testified, « ••.A five person commission could help smooth out some of the variations from one
director to another, Mr. Cordray and I are very different people and we plan to run the agency very differently,
and afwe person commission might bring some stability."' Treasury Secretary Steve Mnuchin testified he does
•support the concept of aboard to oversee [the Bureau)' in arecent House Appropriations Subcommittee
hearing.'
In Congress, bipartisan legislation establishing acommission has passed the House Financial Services Committee
six times and passed the HolJse of Representatives four times, with both Democrats and Republicans voting in
favor each time. When Dodd-Frank passed the House in 2009 under the leadership of then-House Financial
Services Committee Chairman Barney Frank (D·MA), it included a provision that would establish a five-member
commission at the Bureau. And just last Congress, the House Financial Services Committee passed on a
bipartisan basis, legislation that would establish abipartisan, five-member commission at the CFPB.
Importantly, the American people are supportive ofa bipartisan commission at the Bureau. AMorning Consult
poll found that by a margin e>f three to one, registered voters support a bipartisan commission over a sole
director, with only 14 percent of those polled stating they prefer to keep the Bureau's current leadership

'O...•mentofT<""'~·-~""'O"f'<form,A~ew-R<~-l<J"""'*"'ond~""'·P-58.
5enatt BlnkineCOIIV!ini!t, aCfPSemi-Annual Heafini, Apfi 11, 201&.
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structure.' Additional~. two dozen trade associations representing thousands of banks, credit unions, financial
institutions, and businesses of all sizes support this needed change.
Independent Inspector General
CBA supports legislation that would establish an independent Inspector General at the CFPB, as opposed to
sharing one with the Federal Reserve. This would be an appropriate step to provide independent oversight of
the Bureau. The adoption of an independent Inspector General will ensure the operations of the agency are
audited by an independent and impartial entity. Most financial services regulatory agencies, and more than 30
other federal agencies, have their own dedicated Inspector General. Having athird·party auditor will bring
increased accountability to the Bureau and provide Congress with important information on the internal
workings of the CFPB.
Clarifying Guidance
CBA supports previously introduced legislation known as the GUIDE Act, which would provide greater clarity to
what constitutes guidance, improve compliance with consumer financial protection laws, and bring
predictability to the Bureau's rulemaking.
The Bureau has been historical~ slow to issue guidance, which has created an environment of uncertainty in the
financial services indu.stry. The bill would require the Bureau to issue guidance necessary or appropriate to
comply with consumer prote<tionlaws. II would provide for public notice and acomment period for the
issuance, amendment, or revocation of guidance, with clear timelines for industry. It would provide liability
protection for acting in good faith inaccordance with guidance. The bill would also create a penalty matrix that
would require the Bureau to publish penalty guidelines that determine the size of any civil monetary penalties
issued by the Bureau based on the severity of the violation of Federal consumer law. By requiring the Bureau to
issue clear guidance and rul~. the practice of regulation through enforcement could be reduced.
Harmonizing UDAP Authority
The FederaiTrade Commission Act prohibits Unfair and Deceptive Acts or Practices (UDAP) in commerce, and
this concept has been developed and refined over many decades by regulation and case law. The FTC employs
UDAP in its enforcement of c<Jnsumer financial service providers. The bank regulatory agencies-including the
Federal Deposit Insurance Corporation (FDIC), Office of the Comptroller of the Currency (OCC) and Federal
Reserve Board, examine the banks under their authority for compliance with UDAP.
By granting the Bureau authority to regulate unfair, deceptive and "abusive" acts or practices (UDAAP), the
Dodd-frank Act created an anoma~ within the existing and well-documented regulatory regime. In addition,
Congress did not provide clarity as to why an additional and seemingly redundant "abusive" violation was
created, which has placed all companies under the Bureau's jurisdiction at risk of inadvertent noncompliance
because it is unclear how an •abusive" standard will be applied or how it is different from unfair or deceptive.
Many depository institutions are supervised by the CFPB for UDAAP violations and by their prudential regulator
for UDAP violations, creating an overlapping and potential~ confusing supervisory regime. We encourage
Congress to eliminate the term "abusive" to provide regulatory harmony between the CFPB and other Federal
regulatory agencies.

3
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Regulatory Actions
Enforcement ondSupervisiotr
The CFPB has historically used the enforcement process as aregulatory tool. former Director Richard Cordray
stated on numerous occasiom that companies should draw their under.;tanding of the compliance and legal
requirements of federal law ~y studying consent orders and other enforcement actions by the CFPB. The result
is not in the best interest of either industry or consumers. This policy, which is often called "rulemaking by
enforcement: appealed to t~e CFPB because it was swifter and did not require as much substantiation. The
rulemaking process, as mandated by the Administrative Procedure Act and the Dodd-frank Act, is time
consuming for areason: it demands the CFP8 adhere to a strict process that invites those who are affected by a
proposal to have a say in the creation of the rule. Enforcement actions do not; and if they are negotiated
consent orders, they may not even be avery fair representation of the regulato~s compliance expectations of
others. Under a "regulation by enforcement" process, in order to understand and comply with the law, one has
to hire ateam of expensive lawyers to decipher the tea leaves. We believe this is simply bad public policy and
leads to nothing more than ~xcess legal cost and a lack of clear guidance.
The absence of regulatory agency coordination is also aconcern. CBA member banks are often supervised by
multiple federal regulators (not to mention the state regulatory bodies that supervise state chartered banks). A
single financial services company can be examined by the Federal Reserve, the OCC, the FDIC, and the CFPB. In
some cases, more than one agency is examining abank for similar orrelated issues, each with aslightly different
set of lenses. The same documents can be requested or variations can be sought, and similar inquiries can be
made to the same people. Better coordination is needed to minimize the cost and burden to the financial
institutions, permitting them to better serve their customers.
In asimilar vein, enforcement can be amultiple agency process, with each agency taking on the same issue and
imposing its own penalties fC>r related violations. At times this appears to be driven by a desire to demonstrate
its regulatory authority and not defer to any other regulatory body, but this duplication is an unnecessary cost
that ultimately reduces the effectiveness of the entire enforcement process. The Treasury Department, in its
2017 report on financial services, recommended asingle entity act as a kind of traffic cop or coordinator. CBA
would support this approach to increased regulatory coordination.

Small-Dollar Bank lending
On February 6, 2019, the CFP8 issued aproposed rule to revise its controversial November 2017 small-dollar
loan rule (2017 Rule). The proposal would effectively rescind the 2017 Rule's requirement that lenders
determine a borrower's ability to repay prior to extending small-dollar and certain other types of covered loans.
The CFPB also proposed to delay the compliance date for the 2017 Rule's existing ability to repay provisions to
November 19, 2020. According to the proposal, the CFPB believes that the 2017 Rule's ability to repay
provisions would have the effect of eliminating lenders willing to participate in the market, thereby decreasing
consumer's access to credit and competition in credit markets. We agree with the Bureau's assessment of the
2017 rule and applaud the proposal that will help depository institutions offer short term credit products.
The proposed rescissions would substantially decrease the significant burdens on lenders that would be
imposed by the existing ability to repay requirement. The 2017 Rule would require lenders to obtain extensive
information about aconsumer's finances and use the information to project whether the consumer will be able
to make payments for his or her existing payment obligations and the payments under the covered loan and still
meet basic living expenses for a period of thirty days. The changes in the proposed rule may encourage lenders
previously discouraged by the requirements under the 2017 Rule to engage insmall-dollar, short-term loans.
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Lenders would still be subjeel to the 2017 Rule's payment provisions, which require alender to obtain a new
customer authorization to anempt to withdraw funds from aconsumers account following two consecutive
failed attempts to withdraw payments from that account. The provisions also require lenders to provide
consumers with awritten notice prior to afirst attempt to withdraw payment from achecking. savings, or
prepaid account and before subsequent attempts to withdraw payments if the payment amounts, dates, or
payment channels differ from the first attempt.
We greatly appreciate the Bureau's interest in revisiting the rule to ensure consumers have options in the
marketplace for small dollar credit needs. Because we expect the rulemaking will likely identify other problems
with the Final Rule, we also urge the Bureau to grant an immediate extension of the Compliance Date for the
entire Final Rule. Without an immediate extension, banks will expend resources unnecessarily to achieve
compliance with a rule the Bwreau is reconsidering and may materially change.
Further, the Bureau should exempt traditional consumer loan products, which do not raise consumer protection
concerns, and which this rulemaking was not intended to address. In the 2017 Rule, the Bureau expansively
defined "covered loans"- i.e., the loans subject to the Final Rule's restrictions- without regard to the loan's
amount or duration. Consequently, the 2017 Rule captures many loans that are not, in fact, short-term, small
dollar loans, including some wealth management products. To address this concern, the Bureau should also
clarify that the financing of any product or service in connection with a purchase money loan is included in the
Rule's exemption for these loans and thus avoid restricting access to open-end lines of credit.

Know Befote You Owe Federal Student Loans
Absent Congressional action to improve federal student loan disclosures, CBA recommends the CFPB coordinate
with the Department of Education (the Department) to implement a"Know Before You Owe" initiative for
federal student loan borrowers. With $1.4 trillion in federal student debt outstanding and more than one in fwe
federal borrowers in repayment seriously delinquent or in default, there is clearly a federal student loan crisis.
Financial education is at the core of the CfPB's mission, and we encourage the CfPB to work with the
Department to make sense of the current opaque federal student loan disclosures by offering aclear,
personalized, plain-language disclosure similar to those already provided to borrowers of all private consumer
loans.
For many students and families, acollege education will be one of the most important investments they ever
make. Thus, access to information about the true cost of a loan is critical to making an informed decision about
how much debt to take on. A recent CBA poll of 1,000 registered voters echoed the importance of borrower
disclosures as 90 percent of those surveyed felt borrowers should receive disclosures detailing costs and terms
before taking out an education loan. More than 90 percent felt such disclosures should always provide specific
monthly payment amounts.
Unfortunately, federal borrowers must currently weed through more than adozen pages of disclosures and
squint to read fine print to unearth some of the key loan terms. These disbursement disclosures fail to provide
terms specific to individual borrowers, instead offering broad categories of interest rates and fees and ranges of
estimated monthly payments. The ironically named Plain Language Disclosure, for instance, provides users of
federal student loan products six pages of legal jargon in fine print to show only generic loan costs and
repayment terms.
Alternatively, private lenders.are required by the Truth in lending Act [TILA) to provide customers with clear and
conspicuous disclosures of loan costs and terms three time~ before the loan is disbursed: at loan application,
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approval, and dosing. The interest rate, loan fees, annual percentage rate (APR), monthly payment amount, and
total cost of the loan. among other important terms specific to the individual borrower, are boldly displayed.
CBA has long advocated for tile ~st possible information to be provided to students and their families before
they borrow large sums of money for higher education. Whilewe recognize some improvements to current
disclosures may require amendments to the Higher Education Act, we recommend the CfPB and the
Department work together to develop, at the least, one overarching and meaningful d~closure of key loan
terms so borrowers can more clearly understand their loan obligations before signing on the dotted line. An
initiative similar to the CFPB's successful Know Before You Owe initiative on mortgage disclosures would
improve transparency and help prevent over-borrowing. An improved federal student loan disclosure process
should:
1. Include the key terms of the loan, such as the interest rate, fees, projected monthly payment and
projected total cost of the loan, and provide aclear view of the true cost of the loan by displaying the
APR (which accounts for the origination fees of 4.3 percent for PLUS and 1.1 percent for Direct Loans);
2. Provide these improved disclosures at application and in coordination with the financing letter; and
3. Specify that parents are responsible for Parent PLUS loan repayment regardless of whetherthe student
completes their pro&ram of study.

Separation ofOmbudsman and Office ofStudents Role
for several years, the CfPB Student Loan Ombudsman also led the Office of Students. These are incompatible
roles as they create a conOict of interest. An ombudsman should~ impartial and serve in aconfidential
capacity, while adivision head at the agency is a policy maker, enacting rules or recommending enforcement by
the agency. CBA strongly recommends the Bureau separate the positions.

No-Action Letters & the Office ofInnovation's Project Sandbox
financial services innovation benefits consumers by promoting financial security, inclusion, and well-being. New
and innovative financial products and services can greatly expand access to credit for all consumers, while
providing improved access t() important financial information, and increased customer safeguards. Congress
recognized the great utility financial services innovation has forconsumer protection in Dodd-Frank when it
charged the CFPB with ensuring ·markets for consumer financial products and services operate transparently
and efficiently to facilitate access and innovation·.•
The Bureau's proposed reforms to its 2016 No-Action letter (NAL) process, and establishment of a •project
Sandbox" within the Office of Innovation are vital steps in ensuring financial institutions are able to best serve
and protect their customer> with new and innovative financial services and programs. The development of
these innovativeservices and programs require aflexible and accessible regulatory environment, of which the
CFPB plays a key role in deve1oping and regulating for adherence to consumer protection laws.
The proposed changes to the 2016 NAL will open the door for more financial institutions to innovate to better
serve and protect their customers, as well as bring new, financially underserved customers into the fold. The
CFPB'scurrent NAL process, established in 2016, does little to alleviate regulatory concerns many financial
institutions have when developing new financial services, hence why only one firm has applied for no-action
relief under the program. The burdensome amount of information currently required under the NAL process
leaves institutions vulnerable to increased scrutiny and litigation from regulators and private actors, ultimately
barring them from establishing new services and products that can greatly benefit consumers. The Bureau's
' 12U.S.C.§ ISil(bHI)[l01l).
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proposed changes to the NAL, as well as its establishment of "Project Sandbox" will help more consumers attain
financial security and stability by allowing financial institutions to develop new products and services that
comply with well-established financial regulations.
CBA strongly supports the Bureau's proposed changes to the 2016 NAL process and establishment of "Project
Sandbox" and feels these programs are absolutely necessary to the Bureau's commitment to increase
innovation while better protecting consumers.

Debt Collection
CBA recognizes the important role the collection of debt plays in the proper functioning of the consumer credit
markets, as it reduces creditors' losses from non-repayment and promotes the availability and affordability of
consumer credit. We support the Bureau's goals of updating the Fair Debt Collection Practices Act (FDCPA),
modernizing its communication standards, and generally enhancing consumer protections.
As the Bureau has acknowledged, the FDCPA is limited to third-party debt collectors and does not provide avalid
legal basisfor regulating creditors enforcing their loan agreements with borrowers. Congress clearly enacted
the FDCPA to establish ethical guidelines for the collection of consumer debt by third-party debt collectors. and
it never intended nor designed the Act to cover the collection practices of creditors. In that same vein, CBA
strongly opposes placing FDCPA·Iike restrictions and requirements on creditors. They are unwarranted and
incongruent with the lender·lborrower relationship, which is usually a long standingone motivated by strong
business incentives on the part of creditors to help borrowers successfully repay their debt obligations.

CBA is also concerned by the overly restrictive communication standards set out in the Bureau's Outline of
Proposals issued ahead of its small business panel hearing for third-party debt collections. We believe setting
communication barriers too ~igh between collectors and borrowers has the potential to significantly harm
consumers. Based on our members' experience, consumers facing financial hardship are best served if they are
able to freely communicate with collectors and their creditors. Doing so helps consumers avoid late fees,
minimize negative impacts to their credit report, avoid account closures, and allows them to take advantage of
loss mitigation or other workout programs. As a result, we firmly believe it is eS>ential that any new rules
promote. not inhibit, consumer engagement with collectors and creditors.
We strongly urge Congress and the CFPB to work with industry to establish debt collection regulations for third·
party debt collectors that strike the right balance between consumer protection and consumer engagement.
Privacy Implications of the Home Mortgage Disclosure Act
Our members are dedicated to responsibly and fairly serving the housing needs of their communities and are
committed to the purposes of the HMDA, which are to: "1. help determine whether financial institutions are
serving the housing needs of their communities; 2. assist public officials in distributing public-sector investment
so as to attract private investment to areas whereit isneeded; and 3. ass~t inidentifying possible discriminatory
lending patterns and enforcing antidiscrimination statutes...

The Dodd-Frank Act mandated expanding the informationcollected under Regulation C, HMDA's governing
regulation. In 2015, then-Director Cordray used his authority to increase the number of loan-level HMDA data
fields reported and publicly disclosed, further increasing the complexity of reporting. This new data set,
collected for the first time in 2018, was reported to the government on March I, 2019.

' UPS Bu1etin 21:Ul-11 "Homt ~e l>iScloWI't Act (KMD.\l and RegubtiotiC -Compiance Mil~etnenr;CfPB HMOA Resubmis.slon Sdledultand
GuidtliM-s;andHMDA£nfot~t~{October9, 20U)http:J/@Ps.(«<SuiMI'fitl.ar.c:t«NNf/20ll10 cfpb hmda (omp!ianc~bi.&tin r,;,.lf!!&ngpdf
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Expanded data collection and reporting poses serious risk to consumer privacy by introducing even more
sensitive loan data into the public domain.' Specifically, the expanded set of publicly available HMDAdata
provides ample data scraping opportunities for companies to piece together information related to the loan and
borrower to ·re·identif( the consumer. Re·identification provides avehicle for unsolicited targeted marketing.
and in some cases can distort access to credit.
CBA has long been concerned about the sensitive nature of HMDA data and believes the discretionary data
fields added by the CFPB in 201S deserve closer scrutiny. CBA applauds Director Kraningers decision to revisit
the rule in May 2019 to closely review the data fields that will be collected, stored and ultimately made available
to the public. CBA encourages the CFPB to take all necessary measures to ensure the personal financial data
consumers are required to provide to their lenders remains private and protected.

Complaint Dotobose
CBA supports policy that would limit the publicdissemination of unsubstantiated information submitted through
the CFPB complaint database. There was no language in Dodd-Frank that explicitly coiled for the Bureau to
publicly sharecomplaints. In f<ct, plain reading of the statute demonstrates that Congress did not intend for it
to be made public. Under previous leadership, the Bureau went far beyond its statutory authority to establish
the database by publishing the data publicly, adding unverified narratives, and proposing asubjective consumer
survey on resolution satisfaction that has no proven benefit.
The purpose of the complaint database was to provide the Bureau with information to allow them to target
problem are<s, which does not require the database to be made public. Additionally, apublic, Governmentsponsored, "YELP"-Iikedatabase where comments are shared publicly has not been shown to be of any value
and indeed can do more harm than good.
Banks and credit unions have strong incentives to maintaindeep, well-informed, mutually satisfactory
relationships with customers. This is why our members have robust complaint management procedures outside
of the CFPB's database to ensure they are resolving disputes as quickly as possible. Furthermore, every
depository institution is examined regularly by the federal regulatory agencies to ensure a strong andeffective
complaint management system.
With the CFPB's database exceeding one million complaints, CBA is strongly concerned about the potential for
compromising consumer privacy. In addition, the database erodes consumer privacy by impairing the
confidential nature of the exchange between customerand banker.
The Bureau does not verify the legitimacy or accuracy of the information provided by the consumers, except to
ensure the consumer is in fact a customer of that company, and the company isacovered financial service
provider. While this is stated on the database website, th~ fact alone does not give consumers adequate
information to draw conclusions about the data. If the Bureau is releasing the complaint data, consumers can
be excused for believing the information is legitimate, notwithstanding any disclaimerto the contrary. The
releasing of narrative information on each complaint only makes thisworse and does not give enough
information for the public to draw any information on the validity of the complaints.

' Ifa (.OASIJl'l'lef wiShes to purdlase~ t.ome, N/W must pcavide coofidecltJal r.oandat&ta WtJn tOO'I m~ be rt9Qtt~ fOt' HMOA. purposes and Wt
ti'IOSiofwl'lichtht CfP8 ~ws!o thtpublic.
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CBA urges the Bureau to continue its review of consumer complaint data and its publication. We believe this
will help ensure consumer privacy and prevent the dissemination of misleading information. Congress too has
an important role to ensure future releases of consumer data is safeguarded.

Section 1071 Small Business !lulemoking
CBA strongly supports acautionary approach to rulemaking under Section 1071 of the Dodd-FrankAct, which
amends the Equal Credit Opportunity Act ('ECOA"I to require financial institutions to compile, maintain, and
report information concerning credit applications made bywomen-<>wned, minority-owned, and small
businesses. Under the section, every financial institution must inquire of any business applying for credit
whether the business is asmall business, or a women· or minority-<>wned business, maintain a record of the
information separate from the application, and report the information along with related information about the
application to the CFPB. The information must be made public on request in a manner to be established by
regulation, and will be made public annually by the Bureau.
CBA and its member institutions strongly believe that the CfPB should keep top of mind that although Section
1071 mandates this rule, it is not as simple as data collection efforts undertaken on other lending products such
as residential mortgages. The notion that business lending parallels residential mortgage lending is misplaced.
The use of Home Mortgage Disclosure Act ("HMOA")-Iike reporting for business lending activity to ferret out
potential discrimination is, in our opinion, a tremendously flawed premise because the two types of transactions
differ inherently in many key aspects:
•

Residential lending all shares the same t'/pe of collateral. Business lending may not be secured at all, and
when secured, the type of collateral varies tremendously. Therefore, comparing terms between loans is
problematic.

• Mortgage loan applicants reported under HMOA are all consumers. Business lending involves loans to all
!'/pes of applicants, ranging from mom-and-pop businesses to sophisticated corporate structures; from soleproprietors to corporations.
•

Business loans are often renewals rather than new loans. These renewals are not akin to refinances in the
residential world.

•

Business loans often have much shorter and varied durations, where mortgages tend to be more uniform.

•

The appropriate property address for abusiness loan to use for reporting and analysis can be debated with
no easy or right answer.

•

Capturing business loan applicants for reporting and analysis can be debated with no easy or right answer

given the various owner~hip and structures.
We believe the CFPB must be keenly aware that the dissimilar nature of business lending when trying to
construct this rule presents two-fold challenges:
1) Determining which data fieldsto require collection for, developing standard values to be reported, and
proposing workable rules for collecting and reporting the data will be tremendously difficult, if the goal is to
have a thoughtful, achie~able rule that yields useful data.
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2) Constructing fair lending analysis approaches that will yield meaningful and appropriate conclusions for
business lending is even more challenging.
In light of these issues and tile need to streamline the credit process in order to extend credit with greater speed
to qualified applicants, CBA and its member institutions cannot stress enough the importance of well-balanced
rules under Section 1071 in order to avoid overly burdensome data collection requirements that could stifle
small business lending, greatly increase compliance costs for small business lenders, and open the door to costly
litigation. Key to this rulemaking will be the ability for lenders to address 1071 reporting compliance with
already existing reporting systems (e.g., Community Reinvestment Act, finCEN Beneficial Ownership Rules, etc.)
in order to ensure as little disruption in the market at po11ible. These systems will need to be automated and
accurate. Adherence to systems already in place will allow lenders streamline the collection process.

Cost Benefit Analyses
CBA is supportive of clear and rational regulations that promote the industry's ability to comply and provide
consumers acce11 to credit. We believe these twin objectives would be best served by a robust public comment
process, afirm adherence to the formal rulemaking process, and a flexible implementation process following the
issuance of a final rule. Indeed, the Dodd-frank Act's standards for rulemaking require the Bureau to consider,
among other things, "the potential benefits and costs to consumers and covered persons, including the potential
reduction of access by consumer to consumer financial products or services resulting from such rule." Under
this framework, we would encourage the Bureau to not focus solely on policy-based rulemaking and to base
new regulations on real-worl.d data and rigorous economic cost-benefit analysis, as required by the Act.
Conclusion
Improving the financial lives of consumers is agoal that unites lawmakers, regulators and industry.
Achievement of this shared goal occurs when there is a stable and even-handed regulatory framework that
producesclear and reasonable rules of the road to provide consumer protections and allow for a robust financial
services market.
Regulatory stability and transparency will not be realized until the Bureau's governance structure allows forthe
debate and deliberation of multiple leaders with diverse experiences and expertise. Abipartisan commission of
frYe, Senate-confirmed commissioners would provide a balanced and deliberative approach to supervision,
regulation, and enforcement of rules and regulations that oversee the financial services sector and provide
consumers needed safeguards.
CBA stands ready to work with Congress and the CFPB to implement the suggested legislative and regulatory
improvements to the Bureau, andwe appreciate the opportunity to submit this statement for the record.
Sincerely,

Richard Hunt
President and CEO
Consumer Bankers Association
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