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(1) 

LICENSE TO BANK: EXAMINING 
THE LEGAL FRAMEWORK GOVERNING 

WHO CAN LEND AND PROCESS 
PAYMENTS IN THE FINTECH AGE 

Tuesday, September 29, 2020 

U.S. HOUSE OF REPRESENTATIVES, 
TASK FORCE ON FINANCIAL TECHNOLOGY, 

COMMITTEE ON FINANCIAL SERVICES, 
Washington, D.C. 

The task force met, pursuant to notice, at 12:15 p.m., via Webex, 
Hon. Stephen F. Lynch [chairman of the task force] presiding. 

Members present: Representatives Lynch, Gottheimer, Axne, 
Tlaib; Emmer, Hill, Davidson, and Steil. 

Chairman LYNCH. Welcome, everyone. It’s great to have our wit-
nesses with us, and also the Members. And thank you to our staff, 
Petrina and Clement and the rest of the staff, for setting this up. 
We really do appreciate it. 

We have just a few housekeeping measures that I have to go 
through here for a minute before we get to the actual hearing. 

The Task Force on Financial Technology will come to order. 
Without objection, the Chair is authorized to declare a recess of 

the task force at any time. 
Also, without objection, members of the full Financial Services 

Committee who are not members of this task force are authorized 
to participate in today’s hearing. 

Members are reminded to keep their video function on at all 
times, even when they are not being recognized by the Chair. Mem-
bers are also reminded that they are responsible for muting and 
unmuting themselves, and to mute themselves after they have fin-
ished speaking. 

Consistent with the regulations accompanying House Resolution 
965, staff will only mute Members and witnesses as appropriate, 
when not being recognized by the Chair, to avoid inadvertent back-
ground noise. 

Members are also reminded that all House rules relating to order 
and decorum apply to this remote hearing. 

Today’s hearing is entitled, ‘‘License to Bank: Examining the 
Legal Framework Governing Who Can Lend and Process Payments 
in the Fintech Age.’’ 

I now recognize myself for 5 minutes to give an opening state-
ment. 

In the past year-and-a-half, this task force has witnessed the 
many ways in which banking is changing. With just my cell phone, 
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I can deposit a check, apply for a loan, send money to a friend, and 
buy cryptocurrency. The financial services world, once dominated 
by brick-and-mortar institutions, is now filled with so-called 
disruptors who are responding to evolving consumer preference and 
revolutionizing the way that we interact with our own money. 

The implications of these changes are clear. Banking is becoming 
less centralized. Consumers have access to a wider array of serv-
ices than they once did. Technology and tech companies are playing 
an ever-increasing role in our finances, and our laws and regula-
tions are struggling, to be kind, to keep the peace. 

In an attempt to address these facts, regulators have been pro-
posing new charters and reviving and re-imagining existing ones. 
In 2016, the Office of the Comptroller of the Currency (OCC) pro-
posed a special purpose national bank charter for nondepository 
Fintech firms. 

Earlier this year, Acting Comptroller Brian Brooks announced 
plans for another special purpose charter, this time for payment 
companies, amounting to what he has described as a national 
version of a State money transmitter license. 

Additionally, in March of this year, the FDIC approved Nelnet 
and Square for FDIC deposit insurance, the first time they have 
approved a new industrial loan charter (ILC) applicant since 2008. 
These actions have been met with significant controversy. The 
OCC’s Fintech Charter is the subject of litigation right now over 
their authority to grant banking charters to nondepository institu-
tions. 

The Southern District of New York has sided with the New York 
Department of Financial Services in that case. Meanwhile, the 
planned payment charter is expected to face similar legal chal-
lenges. And both banking industry associations and consumer 
groups have signed a letter to the FDIC in opposition to the ap-
proval of the new ILC applications. 

Supporters of these new charters argue that they promote finan-
cial innovation and access to capital while eliminating redundant 
licensing requirements across the States. Opponents, however, 
worry about firms using these charters as a way to skirt important 
consumer protection laws and to avoid additional regulatory over-
sight at both the State and Federal level. 

Both the charters and the ILC approval raise questions about the 
traditional separation of banking and commerce and the entry of 
technology firms with their move-fast-and-break-things approach 
into the financial services arena, which has become rule-bound as 
a result of congressional responses to a series of major national fi-
nancial crises over the past century. 

The current legal questions and regulatory conflicts should be ad-
dressed by Congress. Our regulators and the courts mediating 
these disputes have been forced to resort to 19th Century books to 
interpret the intentions of Congress from a time when these issues 
were far less apparent. 

Banking has changed. We can’t afford to allow outdated laws to 
create opportunities for regulatory arbitrage and additional con-
sumer harm. 
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We need to update our regulatory framework to provide clarity, 
opportunity for innovation, and, most importantly, safeguard the 
consumer and the American taxpayer. 

Chartering authority is the cornerstone of this system. Our char-
ters determine which firms can engage in banking and which regu-
lators will ensure their safety and soundness. This conversation is 
as important as any in financial services could be right now, and 
this discussion could not be more timely. 

This morning, we will hear from a distinguished panel of experts 
on what these proposed changes might mean for regulating the 
business of banking and the implications of changing the process 
for granting special purpose national bank charters. I look forward 
to today’s discussion. 

The Chair now recognizes the ranking member of the task force, 
my friend from Minnesota, Mr. Emmer, for 4 minutes for an open-
ing statement. 

Mr. EMMER. Thank you, Mr. Chairman. 
Thank you for convening this important hearing today. 
Before I go into the content of the hearing, I want to acknowl-

edge what is likely our last Fintech Task Force hearing of this Con-
gress. 

I would like to thank the Chair, and the past leadership of 
former Ranking Member French Hill on this task force, for pro-
ducing thoughtful, nonpartisan conversations about the emerging 
technologies with which regulators and Congress are grappling. 

No matter the outcome of November’s election, I hope it has be-
come apparent on both sides, the multitude of policy questions and 
topics in the area of Fintech. The growth of these technologies and 
the considerations for Congress and regulators will only continue 
to grow. That is why next Congress, this committee should create 
a financial technology subcommittee in order to provide proper at-
tention to this expanding and exciting area. A subcommittee would 
allow for greater focus on the details of many of the topics we dis-
cussed as a task force. 

The consequences of Congress’ action or inaction on these topics 
stand to greatly influence the economy as well as the location of 
the next great technological innovation like the internet. 

As a body, we have already fallen behind on our knowledge and 
understanding of technology issues. If we don’t catch up on 
Fintech, these innovations will pass us by. 

Today, we close out our hearings with our attention toward the 
regulator that has likely been the most forward-leaning and sup-
portive of new technologies that could build a more open and free 
financial system and equip millions of Americans previously ex-
cluded with the tools to build a credit and prosperous financial fu-
ture: the Office of the Comptroller of the Currency. 

The OCC, under the leadership of Acting Comptroller Brian 
Brooks, has undertaken tremendous efforts to clearly spell out the 
regulatory environment for emerging technologies and ensure their 
domestic development rather than allowing for more departures to 
countries that have provided more clear rules of the road. Many 
have weighed in after the prospect of a payments charter became 
news. 
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As Congress and regulators tackle issues with our changing fi-
nancial system, it is important and prudent to consider the implica-
tions involved and to make sure consumers are protected and our 
financial institutions remain strong and secure. 

At the same time, a charter under the OCC is by no means a li-
cense to operate free from regulation. It is not even regulation, as 
some of the testimony today will portray. It, in fact, imposes many 
responsibilities and duties to adhere to safe business practices and 
disclose information in an effort to ensure market stability. 

The OCC has long held and will continue to ensure that their 
regulated institutions operate in a safe and sound manner, provide 
fair access to financial services, and treat customers fairly. 

I am certain that as details begin to emerge and payment char-
ters are granted, the OCC will continue to fulfill their mission. In 
addition, regulatory certainty is a goal that Acting Comptroller 
Brooks and I share. That is why, last week, I introduced the Secu-
rities Clarity Act, which will clarify securities law in a techno-
logically agnostic way and allow for the distribution of an under-
lying asset that is, in fact, a commodity. 

With regard to blockchain technologies, the Securities Clarity Act 
would allow for the distribution of a token following the registered 
securities offer. So long as actors play by the rules of the road, they 
deserve assurances that regulators will not continue to cause un-
certainty and will, in fact, support innovation in America. 

I am grateful for the support of Darren Soto, a co-Chair of the 
Blockchain Caucus like myself, and Ro Khanna, a member of the 
Caucus, as well as a Member of Congress from the State of Cali-
fornia, whose district has directly seen the benefits of these new 
technologies. 

It is through practical, nonpartisan solutions like this that this 
task force could be most effective during this Congress, and con-
tinuing into the next Congress. 

Again, I would like to thank Chairman Lynch for convening this 
hearing and leading the task force, and I hope we will continue to 
work together to better understand financial technologies and the 
ways Congress can support and foster innovation in America. 

I yield back. 
Chairman LYNCH. The gentleman yields back. Thank you, Mr. 

Emmer. 
I understood that Mr. McHenry was going to be afforded an op-

portunity for an opening statement. Is he on board, because I did 
not see him in the grid? 

Okay. We don’t see Mr. McHenry. Mr. Emmer, would you like to 
reassign that minute remaining on the Minority side to any of your 
Members or consume it yourself? 

Mr. EMMER. No. At this point, Mr. Lynch, I will yield back. 
Chairman LYNCH. Okay. I thank the gentleman. 
At this point, I would like to welcome our witnesses. Today, we 

will hear from several distinguished witnesses who are great au-
thorities in this area. 

First, Raul Carrillo is the Policy Counsel for the Demand 
Progress Education Fund, and also a Fellow for the Americans for 
Financial Reform Education Fund, where he helped develop a regu-
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latory response to the Facebook Libra project and other emerging 
financial technologies. 

Raul has also served as Special Counsel to the Enforcement Di-
rector of the Consumer Financial Protection Bureau, and worked in 
the executive office of then-California Attorney General Kamala 
Harris. Welcome. 

Second, Everett K. Sands is the Chief Executive Officer at 
Lendistry, a Fintech community development financial institution 
(CDFI), and small business and commercial real estate lender. Mr. 
Sands has more than 20 years of experience in lending at national 
and community banks. 

He is also a board member of the Penn Institute for Urban Re-
search, which informs urban decision-making and public policy on 
issues of sustainable urban growth and development. 

Thank you, also, for being here. 
Third, Arthur E. Wilmarth, Jr., is Professor Emeritus of Law at 

George Washington University Law School. Professor Wilmarth is 
the author of the forthcoming book, ‘‘Taming the Megabanks: Why 
We Need a New Glass-Steagall Act,’’ and co-editor of, ‘‘The Panic 
of 2008: Causes, Consequences, and Implications for Reform.’’ 

In 2010, he was a consultant to the Financial Crisis Inquiry 
Commission and is a member of the International Advisory Board 
of General Banking. 

Welcome, Professor Wilmarth. 
And finally, Brian Knight is director of the Innovation and Gov-

ernance Program at the Mercatus Center. Mr. Knight’s research fo-
cuses on financial regulation, including the role of federalism in 
Fintech regulation and the use of digital assets for financial trans-
actions. 

Prior to joining Mercatus, Mr. Knight worked for the Milken In-
stitute, where he was in charge of the Fintech and capital access 
programs. Thank you as well for being here. 

Our witnesses are reminded that your oral testimony will be lim-
ited to 5 minutes. A chime will go off at the end of your time, and 
I would ask that you respect the Members’ and other witnesses’ 
time by wrapping up your oral testimony at that point. 

And, without objection, your written statements will be made a 
part of the record. 

Mr. Carrillo, you are now recognized for 5 minutes to give an 
oral presentation of your testimony. 

STATEMENT OF RAUL CARRILLO, POLICY COUNSEL, DEMAND 
PROGRESS EDUCATION FUND; AND FELLOW, AMERICANS 
FOR FINANCIAL REFORM EDUCATION FUND 

Mr. CARRILLO. Thank you, Chairman Lynch, Ranking Member 
Emmer, and distinguished members of the task force for inviting 
me to testify today. My name is Raul Carrillo, and I am policy 
counsel to Demand Progress Education Fund, and a fellow at the 
Americans for Financial Reform (AFR) Education Fund. 

Demand Progress is more than 2 million affiliated activists fight-
ing to keep the democratic character of the internet, contest con-
centrated corporate power, and hold government accountable. AFR 
is a coalition of more than 200 consumer, civil rights, investor, re-
tiree, labor, business, and faith-based groups. 
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While assessing new bank-like technologies, policymakers should 
look at possible benefits to individual users but also to risk to the 
integrity of the financial system, consumer protections, and our 
civil rights. They should also guard against developments that will 
entrench the power of Big Tech and further erode our democracy. 
We urge Congress to adopt a bright-line precautionary approach to 
digital bank-like activities. 

What industry calls ‘‘innovation’’ is often easily mapped onto an 
existing product or service. In some cases, there is something new. 
In those cases, policymakers should ask why a technological devel-
opment is being proposed. Treating innovation as an unqualified 
good not only leads us to ignore equity but sustainable innovation. 
Precaution should be the norm, just as it is, and just as it should 
be, in food and drug regulation. 

The OCC and FDIC’s current approach encourages rent-a-bank 
predatory lending. In Madden, the court followed a tradition dating 
back to the American Revolution, that States may limit the interest 
rates charged by non-bank companies as well as the general rule 
that consumer protections are not preempted unless they signifi-
cantly interfere with the banks partnering on the loan. 

Together, the so-called, ‘‘Madden fixed rules’’, and OCC’s so- 
called, ‘‘true lender rule’’ would allow non-bank companies to 
charge rates as high as they would like even if their bank partners 
would merely put their name on the paperwork. 

Similarly, special charters would allow non-bank companies to 
exercise special privileges without special regulation. During the 
pandemic and depression, we should be moving in exactly the oppo-
site direction, including by instituting a 36-percent rate cap, and 
functionally expanding the Military Lending Act, to cover us all. 

Although Fintech firms make many promises with respect to fi-
nancial inclusion, we advise healthy skepticism. Too often, new 
tech yields predatory inclusion. Companies offer needed services to 
certain classes of users only for those benefits to evaporate or be-
come eliminated in the long term. 

The use of alt data, AI, predictive analytics, has already enabled 
price discrimination. Complex algorithms also make it difficult to 
know what factors an algorithm has used and how it has used 
them. This can lead to steering and additional redlining and gen-
erally shields violators of the Equal Credit Opportunity Act or Fair 
Housing Act from claims of disparate impact. 

We strongly agree with Professor Wilmarth that Wall Street and 
Silicon Valley are irresponsibly integrating banking and commerce. 
Congress should close the ILC loophole and generally separate the 
ownership of financial institutions from large tech companies. 

We are especially concerned by dominant tech platforms’ recent 
encroachment into payments, most notably, the proposed Facebook 
Libra project. Payments data allows platforms to more easily en-
gage in predatory pricing, to self deal, sparring rivals in next adja-
cent markets, and to generally accumulate political power. 

Mobile payment platforms also avoid most banking regulation. 
Constitutional law professors Dan Awrey and Kristin van Zwieten 
call them, ‘‘shadow payment platforms.’’ Big Tech should not be 
storing funds without appropriate protections, but the U.S. cur-
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rently lacks a general law of deposit that would facilitate sufficient 
oversight. Congress must step up. 

We also urge Congress to shift the burden of privacy protection 
away from consumers who cannot meaningfully consent to surveil-
lance and toward Big Tech. Congress should establish a list of per-
missible purposes for data collection and ban all others. 

We also urge Congress to protect cash as an option. We shouldn’t 
supplant money that doesn’t track us with money that necessarily 
creates a more detailed picture of our intimate political, religious, 
familial, and romantic lives. As Justice Thurgood Marshall warned 
in the 1970s, evolved banking also leads to easier access to data 
which corporations and law enforcement agencies may use inappro-
priately. 

This task force should more deeply consider the social and polit-
ical consequences of Fintech. We strongly support innovation in the 
public interest, and for that reason, call for privacy-respecting pub-
lic options for real-time payments, safe deposits, remittances, and 
other basic services provided by the Federal Reserve, Treasury, and 
USPS, institutions we can more readily hold accountable compared 
to Big Finance and Big Tech. 

Thank you. 
[The prepared statement of Mr. Carrillo can be found on page 28 

of the appendix.] 
Chairman LYNCH. Thank you. 
Mr. Sands, you are now recognized for a 5-minute presentation 

of your written testimony. Thank you. 

STATEMENT OF EVERETT K. SANDS, CHIEF EXECUTIVE 
OFFICER, LENDISTRY 

Mr. SANDS. Thank you very much. I appreciate that. 
Chairman LYNCH. Thank you, sir. 
Mr. SANDS. Task Force Chair Lynch, Task Force Ranking Mem-

ber Emmer, Chairwoman Waters, Ranking Member McHenry, and 
distinguished members of the task force, it is an honor for me to 
appear before you today. My name is Everett K. Sands, and I ap-
preciate the committee’s interest in financial technology and this 
opportunity to provide insights and information. 

My testimony will address several of the task force’s areas of in-
terest, and will focus on lending generally and on small business 
lending, so many of my comments are also applicable to other areas 
of lending, as they are closely tied in terms of credit parameters 
from a consumer perspective and origination activity from Fintech 
lenders. 

The single, unified perspective that ties together my testimony is 
this: In lending, there are good and responsible actors, and there 
are bad and unscrupulous actors. And it is my belief and experi-
ence that the best protection against bad actors is to take action 
designed to incentivize more good actors to come into the field, 
making their offerings more available and crowding out bad actors. 

Fintechs can have a constructive role in lending if their rates and 
product offerings are responsible. Today, small businesses, and con-
sequently, the United States, are in crisis. The stakes for expand-
ing responsible lending are enormous, and urgent need for action 
in this regard cannot be overstated. 
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I have more than 20 years of experience in the banking and lend-
ing field. Prior to starting Lendistry, I was part of both national 
and community banking. I have served as a board member and as 
an executive, and I have led high-growth business units and closed 
more than $3 billion in transactions. 

Businesses I have led have been regulated by the CDFI Fund, 
FDIC, FHA, FHSA, FHLB, OCC, OTS, SBA, VA, and several State 
regulators. 

Today, I am the CEO of Lendistry. Lendistry is a minority-owned 
and technology-enabled CDFI. We are dedicated to providing eco-
nomic opportunities to underserved urban and rural small business 
borrowers and their communities. Lendistry is also a signatory to 
the Small Business Borrowers’ Bill of Rights, which are guidelines 
set by the Responsible Business Lending Coalition. 

As a hybrid of a Fintech lender and a community bank, 
Lendistry combines the best of Fintech—efficiency, scalability, and 
seamless user experience—with the best of traditional lending—low 
cost of acquisition, low cost of funds, and strong risk management. 

Currently, Lendistry is playing a very active role in the COVID- 
19 small business recovery effort. To briefly summarize, Lendistry 
has originated, processed, and approved more than $180 million in 
Paycheck Protection Program (PPP) loans to more than 3,500 busi-
nesses in the 12 States where the Small Business Administration 
(SBA) gave us temporary authorization to lend. 

We have also utilized our technology platform to process more 
than 50,000 small business Coronavirus Aid, Relief, and Economic 
Security (CARES) Act-related grant applications for the State of 
Pennsylvania, and we will fund approximately 10,000 of those 
grants, totalling $190 million, and up to an additional $50 million 
for several other counties, all in partnership with the PA CDFI net-
work. 

I will focus the remainder of my remarks on responsible lending 
in the context of the areas the committee is exploring. It is my view 
that incentivizing and expanding responsible lending is the best 
protection against predatory lending. Importantly, the Federal Gov-
ernment should empower and harness systems and authorities it 
already has. Congress should use these systems to create compel-
ling incentives for Fintechs to choose to operate within a regulated 
framework and conduct lending activities in a responsible manner. 

I would like to introduce one such incentives-oriented solution 
today, and it begins with making more effective use of the CDFI 
Fund. The solution has three components. First, create compelling 
incentives to be a CDFI, and include automatic approval for all of 
SBA’s products, membership to the Federal Reserve, and the abil-
ity to lend nationally, as well as easier access to capital from 
banks. 

Second, raise the bar for qualifying to be a CDFI, for example, 
an interest rate ceiling of 36 percent APR, standardized payment 
cycles including no more than two payments a month, and addi-
tional disclosures and accountabilities. 

Third, empower the CDFI Fund to monitor compliance with addi-
tional requirements. 

The membership asked about OCC special charters. Though we 
believe in an enhanced role for the CDFI Fund as the preferred so-
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lution, it should be adopted for the OCC. But payment and lending 
each require significant adjustments to regulation, and we suggest 
the OCC focus on payments first as new technology like Bitcoin, 
blockchain, and cryptocurrency gain traction. 

The task force asked about industrial loan charters (ILCs). De-
spite theoretical risks of ILCs to the banking system, historically, 
the mixing of banking and commerce has not had a negative im-
pact on the consumer and the deposit insurance fund. We think 
ILCs are a viable solution. However, the parent company must be 
subject to the Bank Holding Act. 

Finally, I would like to emphasize the importance of annual over-
sight. Whatever path is taken moving forward, the evolution and 
speed of the Fintech industry demands that the regulatory authori-
ties be empowered and mandated to conduct annual reviews of the 
requirements in order to ensure accountability and transparency. 

I thank you for opportunity to be here today. 
[The prepared statement of Mr. Sands can be found on page 150 

of the appendix.] 
Chairman LYNCH. Thank you, Mr. Sands. 
Next up, Professor Wilmarth. You are now recognized for 5 min-

utes for a presentation of your written testimony. 

STATEMENT OF ARTHUR E. WILMARTH, JR., PROFESSOR 
EMERITUS OF LAW, GEORGE WASHINGTON UNIVERSITY LAW 
SCHOOL 

Mr. WILMARTH. Thank you, Chairman Lynch, Ranking Member 
Emmer, and distinguished members of the committee and the task 
force. 

My testimony today criticizes recent attempts by the OCC and 
the FDIC to confer banking powers and privileges on nonbanks and 
commercial firms without requiring those companies to comply 
with the regulations that govern banks and bank holding compa-
nies. 

The OCC’s and FDIC’s initiatives are unlawful and contrary to 
the public interest. They represent a dangerous form of regulatory 
arbitrage that allows nonbanks and commercial firms to evade fun-
damental policies embodied in our Federal statutory framework for 
banking institutions. 

I urge Congress to use its legislative and oversight powers to 
block these initiatives or persuade the agencies to withdraw them. 

I am going to focus my oral testimony on the OCC’s nondeposi-
tory Fintech Charter and the FDIC’s proposed ILC rule. The Na-
tional Bank Act, the Federal Reserve Act, and the Federal Deposit 
Insurance Act prohibit the OCC from granting national bank char-
ters to financial firms that do not accept deposits, and I point the 
committee to 12 U.S.C. §222 in particular. The only national banks 
that are permitted to operate without deposit insurance are non-
depository, special purpose trust companies, and those companies 
were specifically authorized by a special amendment, a very narrow 
amendment, adopted by Congress in 1978. The OCC has no other 
authority to charter institutions that don’t accept deposits. 

Bank deposits play a very vital role in our monetary system, and 
as Gerald Corrigan observed 20 years ago, depository institutions 
serve as a transmission belt for the nation’s monetary policy. De-
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pository institutions have a very privileged relationship with the 
Federal Reserve, and they receive very beneficial services from the 
Fed, including discount window loans, Fed payment services, and 
Fed settlement and custody services. Fedwire, for example, guaran-
tees immediate final payment among financial institutions. No non-
depositories can get access to these services. 

The OCC’s nondepository Fintech Charter would create massive 
conflicts with the Fed’s design. Those firms, if they got charters, 
could claim that they have the automatic right to become Fed 
members and to get all of the benefits that depository institutions 
get from the Fed. 

For example, nondepository Fintech banks could get discount 
window loans. That is completely contrary to Section 13-3 of the 
Federal Reserve Act which puts very, very strict restrictions on the 
ability of the Fed to give any loans to nondepository firms. 

Also, Big Tech firms could get very significant influence on our 
monetary and economic policies. They would have the right, if they 
were admitted as Fed members, to vote for Federal Reserve Re-
gional Reserve Bank Presidents, who participate on the Federal 
Open Market Committee (FOMC), so they would be able to directly 
influence monetary policy decisions. 

Now, let’s turn for a moment to the FDIC’s ILC proposed rule. 
This would allow any type of commercial company to acquire FDIC- 
insured depository institutions, known as ILCs, who basically can 
conduct very close to a full service banking business. This would 
be an even greater threat to the current policy, which has been 
long established of separating banking and commerce. It would 
give them direct access to all of the Fed services, and, of course, 
to the very important Federal deposit insurance part of the safety 
net. 

So, we can see that these OCC Fintech Charters and the FDIC’s 
proposed ILC rule would essentially allow commercial firms, and 
especially Big Tech firms, to get the advantages of all that the Fed-
eral safety net offers. 

This would give them huge competitive advantages over smaller 
commercial firms that could not afford to acquire Fintech Charters 
or ILCs. This is certainly completely contrary to the Bank Holding 
Company Act, and our long history of separating banking and com-
merce, and it would, in my view, pose great systemic dangers. 

The Federal Government bailed out several very large corporate 
owners of ILCs during the financial crisis, as I explained in my 
statement. We can anticipate that the same problem would occur 
again if Big Tech firms are allowed to acquire banking institutions 
with direct access to the safety net but without complying with the 
Bank Holding Company Act and many other statutes. 

I would be happy to discuss this further in response to questions. 
Thank you very much. 

[The prepared statement of Mr. Wilmarth can be found on page 
159 of the appendix.] 

Chairman LYNCH. Thank you, Professor. 
Mr. Knight, you are now recognized for 5 minutes for an oral 

presentation of your written testimony. 
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STATEMENT OF BRIAN KNIGHT, DIRECTOR, INNOVATION AND 
GOVERNANCE PROGRAM, MERCATUS CENTER 

Mr. KNIGHT. Hello, Chairman Lynch, Ranking Member Emmer, 
and members of the FinTech Task Force. I congratulate you all on 
your leadership and thank you for the opportunity to testimony 
today. 

My name is Brian Knight. I am the Director of the Program of 
Innovation and Governance, and Senior Research Fellow at the 
Mercatus Center. Any opinions I express today are my own and do 
not necessarily reflect those of my employer. 

The goal of this hearing is to examine the rules governing which 
firms are allowed to lend and process payments in the age of 
Fintech. That is an excellent question and is both timely and rel-
evant. I submit for your consideration four key points. 

First, the technological and economic reality has overtaken exist-
ing law, leading to an overly burdensome regulatory environment 
that harms Americans. 

Second, both the OCC and the States have shown an admirable 
willingness to attempt reform, but their ability to get it right is 
limited under existing law. 

Third, Congress can and should reform the law to allow non-
depository lenders and money transmitters, subject to appropriate 
requirements, to operate on a nationwide scale. 

Finally, this does not mean, however, that a Federal license or 
charter should be the only option. Rather, Congress should enable 
State-licensed or chartered nondepository entities to compete na-
tionally. 

Nonbanks and tech firms have become significant competitors in 
the financial services market, and Americans have embraced these 
services due to a variety of factors including cost, convenience, 
speed, and availability. 

While these firms may take advantage of cutting-edge tech-
nology, they are still subject to a regulatory system that did not 
contemplate them. 

Contrary to some assertions, Fintech firms are not unregulated 
or even necessarily less regulated than traditional banks on a line- 
of-business basis. In fact, these firms frequently find themselves 
subject to cumbersome State-by-State regulation that places them 
at a disadvantage. 

For example, under Federal law, a nationally chartered bank or 
an FDIC-insured State-chartered bank can lend nationwide on the 
basis of its home State law governing interest. Conversely, Fintech 
firms must obtain lending licenses in every State they operate in 
and are subject to the laws of each State regarding the definition 
and control of interest. Likewise, national banks are not required 
to obtain a State money transmitter license, and State money 
transmitter licenses generally exempt State-chartered banks. Con-
versely, non-bank money transmitters have to get licenses in every 
State. 

And, finally, while banks can generally access the Federal Re-
serve’s payment system to help transmit payments, non-bank 
Fintech money transmitters cannot. It is cumbersome and uneven 
regulation, it is frequently unjustified, and it can result in higher 
costs, reduced service, and competitive inequality. 
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Recognizing this mismatch between the regulatory environment 
and the economic and technological reality, both Federal and State 
regulators have shown an admirable willingness to innovate, but 
the efficacy of those efforts is questionable due to legal constraints. 

At the beginning of the Obama Administration, the Office of the 
Comptroller of the Currency announced a plan to offer special pur-
pose national bank charters to nondepository lenders and money 
transmitters. 

In response, State regulators announced a host of regulatory re-
forms aimed at lowering the burden of State regulation, as well as 
suing the OCC. The OCC plan isn’t perfect. It does, arguably, rep-
resent the best regulatory option currently available. However, it 
is not at all clear that the legal powers and burdens that come with 
being a national bank are needed or appropriate for nondepository 
entities. 

Likewise, while the States are resorting to litigation to stop the 
OCC charter for Federal, it is also understandable. Under current 
law, a State cannot offer a charter or license comparable to the 
OCC Fintech Charter even if it wanted to, because of the lack of 
Federal enabling legislation like that enjoyed by State-chartered 
depositories. 

So, what should Congress do? Congress should encourage com-
petition by aligning regulation with technological and economic re-
ality. Nondepository institutions that offer credit or money trans-
mission services nationwide should be able to do so without being 
placed under undue regulatory disadvantage. 

This could include Congress making clear that both States and 
the Federal Government can authorize firms, whether through a 
special purpose charter or a license, to lend or facilitate payments 
with relevant authority comparable to their banking competitors. 

Critically, any requirements or limitations should be properly 
calibrated to the risks created by the actual products, services, and 
business models rather than applied simply because they apply to 
depository institutions. 

The exact contours of what these rules should look like remain 
to be determined, and there are important questions that need to 
be answered. But first, we should acknowledge that the current 
regulatory regime is outdated and should be modernized. Congress 
should take advantage of its unique ability to create an environ-
ment conducive to innovation and competition that benefits the 
American people. 

Thank you again for the opportunity to testify, and I look for-
ward to your questions. 

[The prepared statement of Mr. Knight can be found on page 54 
of the appendix.] 

Chairman LYNCH. Thank you very much, Mr. Knight. 
I now recognize myself for 5 minutes for questions. I think, taken 

together, the testimony of all of the witnesses really lays out what 
the problem is. And when we look at the traditional barrier be-
tween banking and commerce, it has served us well in the past. 

When you think about the special privileges we give to banks— 
I know the professor mentioned the discount window, and we have 
taken to bailing out banks because we see them as so important 
to our economy. I think that also with FDIC insurance, we actually 
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have an interest on behalf the American taxpayer to preserve the 
stability of banks. 

Now, we have the suggestion, and I understand that Fintech is 
responding to consumer preferences. I have 2 girls who are college 
age, and I don’t believe either one of them has ever stepped foot 
in a bank. Everything is remote; everything is mobile banking. 

So I get that the model is changing, and the regulations are, in-
deed, outdated, but the question is, what do we do to fix that prob-
lem in a way that preserves the protections for consumers, for the 
American taxpayers? 

I think, Professor Wilmarth and Mr. Carrillo, you both spoke to 
that issue regarding the separation of commerce from traditional 
banking. Could you talk a little bit about, not just the dangers of 
commingling those two activities, but could you also suggest what 
a solution might look like? 

Mr. Carrillo, you mentioned privacy and the size of some of—if 
you look at tech, if you look at these massive firms, I see too-big- 
to-fail Fintechs in the future in a big, big way. And I am just very, 
very nervous about seeing that concentration of power that we see 
in the tech world transmitted into the banking world. That is a 
very real concern that I have. So, could you take a crack at that? 
Thank you. 

Mr. CARRILLO. Thank you very much for your question, Chair-
man Lynch. 

I also share your concerns about eventually needing to bail out 
a Facebook or an Amazon or facing public pressure to do so if we 
continue to go down this road. And Professor Wilmarth’s research 
has very much highlighted that financial institutions that are 
owned by commercial companies tend to make risky bets or engage 
in imprudent activities on behalf of their parent company. 

I would also say that the added dimension here involves eco-
nomic and political power in our society. I am somewhat dis-
appointed that none of the other panelists addressed Big Data or 
mass surveillance. We have to consider that in this new age of 
banking, it is not just about extracting money. It is about extract-
ing information about people. 

And my response, in addition to suggesting that there should be 
further barriers provided by Congress and regulators between Big 
Tech and high finance, is to create public options which would in-
troduce competitive pressure into the space and help keep Big Tech 
and high finance honest in terms of building out this understand-
ably necessary infrastructure. Thank you. 

Chairman LYNCH. Thank you. 
Professor Wilmarth? 
Mr. WILMARTH. Thank you, Mr. Chairman. I think that you are 

exactly right, that if we allow Big Tech to acquire banks, and we 
can expect that if that happens, they will be very large banks, the 
pressure would be unavoidable, and it’s inevitable that if any prob-
lem came, the Federal Government would bail out the entire insti-
tution. That is exactly what happened to the so-called shadow 
banks financial conglomerates during the financial crisis. 

I would point the task force’s attention to the Wirecard debacle 
that has just occurred in Germany. Wirecard actually controlled a 
bank, and what was also very interesting is they were trying to ac-
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quire Deutsche Bank shortly before they collapsed. Imagine if 
Wirecard had controlled Deutsche Bank before its accounting scan-
dal was revealed? 

Again, there was no regulation at the holding company level. I 
think the lesson of history is that you need consolidated, effective 
supervision at the holding company level, and I very much question 
whether that is possible for a major tech bank conglomerate. 

If I could just make one suggestion, nobody has shown, in my 
opinion, that all of these services cannot be obtained by banks 
through proper contracts with proper supervision by the Federal 
regulators. 

I think the proper approach is to make sure that banks enter 
into contracts when needed to get the technology they need to serve 
their customers, but those contracts should be carefully supervised 
by the regulators. 

I do not see that putting the banks into the hands of Big Tech 
would cause anything but major problems, and I think the result-
ing conglomerates would be completely uncontrollable by both regu-
lators, and I am afraid even perhaps by Congress. 

Chairman LYNCH. Thank you very much. I see that my time has 
expired. 

The Chair now recognizes the ranking member of the task force, 
Mr. Emmer, for 5 minutes for questions. 

Mr. EMMER. Thank you, Mr. Chairman. Again, thank you for 
holding this hearing. 

Mr. Knight, under this Administration, you have seen a lot of 
forward progress in terms of regulators understanding technology 
and fostering innovation. What areas do you think regulators 
should be doing more work in, to understand and to ensure clear 
and consistent regulation? 

Mr. KNIGHT. Thank you, Representative Emmer. I believe that 
the areas that regulators should be focusing more on are, one, and 
I am surprised, given the topic of this hearing, the implications of 
technology. Because while the application of technology to financial 
services is not new, we are in a period of very high technological 
innovation, and therefore, be it within the traditional banking sys-
tem, non-banking financial firms or emerging startups and new 
competitors, the application of a host of technologies, AI and Big 
Data was mentioned earlier. 

Cryptocurrencies and that sort of ledger system are all emerging 
and really need to be well-understood by the regulators so that 
they can do their job appropriately and neither fall asleep at the 
wheel nor unduly panic. 

Mr. EMMER. Thanks. Have you been following the litigation, the 
SEC litigation, including the Kik and the Telegram cases? And 
what do you make of Commissioner Peirce’s proposed safe harbor 
and express concerns regarding the Telegram enforcement action? 

Mr. KNIGHT. Sir, I will confess that I have not followed that as 
closely as I should have. I will say that— 

Mr. EMMER. Let me do this, Mr. Knight. Hester Peirce said, ‘‘En-
forcement actions can be instructive to people other than the 
wrongdoer but are not an appropriate mechanism to create new 
law. Our regulatory integrity demands that enforcement actions be 
premised on a violation of a clearly articulated statue or rule.’’ 
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Hopefully, that helps. 
Mr. KNIGHT. Sir, Hester is, per usual, absolutely right. We do not 

want regulation by enforcement. The concept of justice and, frank-
ly, efficiency and effectiveness indicate that we should have clearly 
laid down rules before we are going to bring an enforcement action 
and punish someone for a violation. That is, I think, a core compo-
nent of our concept of justice. 

Mr. EMMER. Thank you. 
What do you recommend, Mr. Knight? What do you recommend 

Congress do, following the task force’s work? Should a stronger 
focus be placed on these technologies? And are there any short- 
term, say, 1- or 2-year priorities that you can identify? 

Mr. KNIGHT. Thank you, sir. I absolutely believe that Congress 
should continue to monitor and, in fact, increase its interest in 
these topics because they are not going away, and they cut to an 
essential component of a functioning life, which is the ability to ac-
cess financial services. That is a key component. 

In terms of short-term goals, as I mentioned earlier, I think that 
we really should consider how we can modernize the ability for 
firms to operate on an interstate basis, either within the banking 
system with the caveat that there is a debate about just whether 
or not banking is inherently involving depositories, or outside of 
the banking system where Congress can give the necessary powers 
but not be bound by the interlocking laws that have developed over 
time with regard to banks to allow nonbanks to compete. 

That competition will benefit customers. It will help keep all of 
the participants honest because it will give consumers more options 
so that they can walk away from a service provider who is not 
treating them well. 

It may also help lower moral hazard to the extent that we are 
not forced to engage in a federally-insured depository environment 
for all transactions. 

Mr. EMMER. This is focusing in on one particular area, but would 
you agree that to resolve uncertainty and, quite frankly, a patch-
work of different regulations and laws, for instance, the OCC sug-
gesting there should be some type of national license for money 
transmitters, and we have actually had a bill along these lines, 
would you agree that is one of those things that could bring cer-
tainty and clarity to the marketplace? 

Mr. KNIGHT. Absolutely. And in addition to the OCC providing 
a license or special purpose charter, you could also enable, like you 
would do with banks, State license transmitters to more effectively 
compete interstate to maintain a dual financial and market-pre-
serving federalist system. 

Mr. EMMER. Excellent. 
Thank you, Mr. Chairman. I see my time has expired, so I yield 

back. 
Chairman LYNCH. The gentleman yields back. 
Petrina, would you handle the order of the questions? I am not 

sure who is next. 
MS. THOMAS. Yes, sir. Mr. Hill should be next. 
Mr. HILL. Thank you, Mr. Chairman. I must say I want to echo 

the comments of my good friend, Tom Emmer, that one of the real 
highlights of this Congress was the decision by Chairwoman Max-
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ine Waters and Ranking Patrick McHenry to form our two task 
forces on FinTech and Artificial Intelligence, particularly this year 
in the pandemic, where legislative work has become much more 
modest. 

The work here will lay the groundwork for tremendous efforts, 
I think, for our State regulators, our Federal regulators, and our 
congressional policymakers working with this Administration and 
the incoming Administration, be it Trump or Biden, to continue to 
prepare America to be a leader in Fintech. 

And I appreciate the Treasury’s 2017 survey and analysis on all 
of these issues that we are talking about today, and it really made 
for a more educated group of Members of Congress on both sides 
of the aisle to work on these important topics, so thanks for having 
this hearing. 

I am a little shocked that you didn’t schedule the hearing for 
9:00 tonight, because I think people would really be fascinated by 
Fintech and the future of their country, and you would be the star, 
so I am sorry about that. 

Let me start and say that I introduced bipartisan legislation, 
H.R. 6306, the Immediate Funds Availability Act, which would in-
crease the amount of funds bank customers are able to receive, and 
would require them to be made available immediately during the 
pandemic, and it would sunset over 3 years. My friend, Mr. Foster 
of Illinois, introduced that bill with me. 

And I hear from constituents pretty frequently, wondering why 
it takes so long for even a U.S. check to be credited to their ac-
count. 

Mr. Knight, what are some of the current obstacles that cause 
banks to not be able to provide more immediate credit to con-
sumers? 

Mr. KNIGHT. Thank you, Representative Hill, for that question. 
One of the existing issues is that the underlying infrastructure, 

and that doesn’t mean the automatic clearinghouse system, is not 
a real-time system and, instead, is a batch system that has, I be-
lieve, gone to 3 windows, 5 days a week. And so, they batch up all 
the payments and transmit them during those periods. 

So if your payment doesn’t fall within one of those periods, it will 
have to move to the next day, or sometimes it can move—if it 
comes in late on a Friday, it may take until Monday or Tuesday 
to get there. 

That system made sense when it was created, and that is a very 
efficient way to do it. It is a cheap way to do it, which is important 
in a payment system, but technology has moved on to the point 
where we can move to real-time payments. Other countries have 
moved to real-time payments. There is a funding system that pro-
vides real-time payments, and the Fed has announced a move to 
real-time payments. So, all of those things should allow for more 
expedient payment. 

Mr. HILL. Thank you very much. 
Mr. Sands, I really enjoyed your testimony, and I want to con-

gratulate you on the success of your business. I was on the CDFI 
Advisory Board during the George W. Bush Administration as the 
community bank representative, and I want to congratulate you on 
all the good work you are doing, and thanks for participating so 
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vigorously for our minority community, but also in the PPP pro-
gram. I enjoyed looking at your testimony. 

You mention the importance of partnerships. I assume in the 
loan origination arena, that this idea of providing liquidity to 
Fintech lenders through the use of a bank for balance sheet 
strength, you think is a good idea if it is done right, I take it, from 
your testimony? 

Mr. SANDS. That would be correct, sir. One of the things I think 
we look at is that the U.S., right now, is effectively losing a war 
at home, and let me just give you an example. 

Let’s take a look at the Citi report that came out last week, enti-
tled, ‘‘Closing the Racial Inequality Gaps: The Economic Cost of 
Black Inequality in the U.S.’’, which found that over the last 2 dec-
ades, $16 trillion in GDP could have been created if we had closed 
the wealth gap. If the gaps are closed going forward, GDP will be 
increased by $5 trillion over 5 years, or $1 trillion a year. 

Let’s just be clear about that. There are 195 countries in the 
world. This will be better than 178 countries’ GDP, or 21⁄2 times 
what we are doing with Chinese tariffs right now. 

So I think it is very, very important that we solve some of these 
things, and we figure out a constructive measure on how we move 
forward. 

Mr. HILL. I appreciate that, and I also took note of your exam 
frequency suggestions on the CDFI loan funds. I look forward to 
following up with you on that. 

And let me just conclude by your constructive comment also on 
cryptocurrency. Bill Foster and I really are working with the Fed 
on a digital dollar and have encouraged that work, and I am 
pleased to see it advancing. And we need a cryptocurrency payment 
rail as a part of our payment system reforms. 

I thank my friend, the chairman, and I yield back. 
Chairman LYNCH. The gentleman yields back. 
The Chair now recognizes Mr. Davidson for 5 minutes for ques-

tions. 
Mr. DAVIDSON. I appreciate the chairman, and I really just want 

to say thanks so much to the committee for having this hearing. 
Frankly, between last week’s roundtable and this week’s hearing, 

these are topics that I have sought to address since joining the 
committee in 2017. My sincere hope is that Speaker Boehner’s say-
ing about how Congress works which is, to sum it up, ‘‘very slowly 
until it is very fast,’’ I hope that holds true for this long-overdue 
area of responsibility for the House Financial Services Committee. 

To adequately regulate this area, we also need to address a 
foundational principle, which is privacy—frankly, consumer pri-
vacy. Wrongly applying existing Bank Secrecy Act provisions, for 
example, to a true distributed ledger blockchain architecture would 
undermine privacy, undermine the security inherent to that tech-
nology, and undermine the efficiency that Fintech offers our con-
sumers, innovators, and investors, whether it is any number of 
unfathomable use cases, but in particular, as we talk about pay-
ments facilitated in bank charters. 

Mr. Carrillo laid out the challenges and opportunities nicely. 
While I don’t agree with his conclusion that all of this needs to be 
centrally managed, particularly by the Postal Service, his expo-
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sition on the stakes for privacy merits primary attention for the 
regulatory framework and civil liberties protections America needs. 

America needs a strong law protecting consumer privacy, and 
holding every company, website, app, OEM, et cetera, accountable 
not just for complying with whatever they want to put in their 
terms of service, but with meaningful legal protections for an indi-
vidual’s personal data. 

Concurrent with the development of that privacy law, we need a 
more unified, not more fragmented, approach to regulation—one 
prudential bank regulator rather than a bigger, broader patchwork. 

In the absence of action by Congress, some States have already 
moved ahead, some with poor results like New York’s bit licensed 
approach, and have scared capital and innovation offshore. And 
others have been much better, but no State has worked with more 
precision and clarity than Wyoming. 

Mr. Knight, as you look at the approach in Wyoming that re-
sulted in Kraken’s bank charter, what are you seeing as being the 
most important features for the Federal level in ensuring that this 
kind of innovation takes place across the United States? 

Mr. KNIGHT. Thank you, Representative Davidson. 
When I look at that and the broader innovation picture, I think 

what we need is a system that allows for interstate competition 
that can involve a federally-licensed or chartered entity, but it 
should also allow State-licensed and chartered entities to have the 
essential powers they need to compete interstate, and allow con-
sumers to choose which system they want and what laws they 
want to take advantage of. 

And then to your point about privacy, I think you are absolutely 
right, and this is something we need to think very hard on. And, 
yet, as Mr. Carrillo mentioned, first of all, I think getting rid of 
cash is a bad idea. 

But, second, we do need to be thinking about privacy protections 
balanced with the legitimate needs of law enforcement, and that 
applies to private sector actors, and it applies to public sector ac-
tors as well. 

I think those are some of the essential things Congress needs to 
be looking at. 

Mr. DAVIDSON. Yes. So, we are blending things here, but when 
we look at the architecture of distributed ledger technology, it goes 
about it in a different way. 

Probably, many of the members of the committee and some of 
our witnesses saw the Buzzfeed article that highlighted the sus-
picious activity reports (SARs) approach that, frankly, hasn’t re-
sulted in a real stop to money laundering. There is still a big prob-
lem. 

The Financial Crimes Enforcement Network (FinCEN) highlights 
that. But, frankly, the approach is essentially the concern I have 
with Mr. Carrillo. We are concerned about what was surveillance, 
so why would we give the people who are doing the most 
warrantless surveillance more power to do more? 

Why would we go double down on Bank Secrecy Act anti-money- 
laundering provisions that create a bigger black market, frankly, 
that underserves the underbanked already? And that is where I 
think the encouraging work in Fintech companies like Bank U, 
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which are banking the unbanked and creating a transaction his-
tory, really helps build an identity for people. 

They are doing that outside the United States, but are an Aus-
tin-based company. And when you look at these kinds of compa-
nies, before they can be regulated as a bank, they have to raise the 
capital. That is why getting the certainty into the regulatory 
framework as to what is a security and what is not a security is 
so vital. 

So, I hope our committee will take that up and notice some of 
the bills in this space. As you can tell, I have more to cover in that 
space than we can in this hearing, but thanks again to the com-
mittee for the work to put this together. 

Thanks, Mr. Foster and Mr. Emmer, for getting it here, and I ap-
preciate our witnesses. 

Thanks again, and I yield back. 
Chairman LYNCH. The gentleman yields back. Much appreciated. 
The Chair now recognizes my friend from Michigan, Ms. Tlaib, 

for 5 minutes for questions. 
Ms. TLAIB. Thank you so much, Mr. Chairman. 
As we all know, the pandemic and COVID-19 has exposed a 

number of broken systems, not only in our healthcare system but 
also the economic divide in our country. And this includes the bar-
riers that exist due to lack of bank branches in many low- and 
moderate-income neighborhoods, and most notably, in Black neigh-
borhoods, like those in my district. 

To me, there is no doubt, and I truly believe this, that companies 
like Amazon, Facebook, JPMorgan Chase, and Venmo will take ad-
vantage of the financial gap in the market that will lead to exploi-
tation of the unbanked and underbanked communities. 

I know the OCC has proceeded to move forward and really, I be-
lieve, overstepped its authority by determining what a bank is or 
removing that authority from Congress to determine ultimately, 
again, what is in the best interest of the American people. 

Mr. Carrillo, do you think that the consumers should be treated 
differently or be offered less protection by Fintech companies than 
they are with traditional banks? 

Mr. CARRILLO. Thank you, Representative Tlaib. The short an-
swer to your question is no, I don’t think that consumers should 
have fewer protections, mainly because they are using a Big Tech 
platform, for instance, that portends to store funds for long periods 
of time but not offer corollary protections. 

And to your point, I think that Congress needs to step up here, 
define what a deposit is, define what banking is, and make sure 
when funds are exposed and used in this manner, that consumers 
have specific protections. This is especially important when mobile 
payment platforms and other Fintech technologies are being adver-
tised to communities of color as a way up, as a path towards up-
ward mobility in our society. 

Privacy protections are also extremely important here. Consumer 
protections cannot be voided in that realm either. We cannot ask 
communities of color to fundamentally sacrifice their privacy, espe-
cially given the way the data is used for corporations for targeted 
ads, et cetera, but also the way that law enforcement agencies may 
intend to misuse the data that is collected, especially from Black 
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folks, Muslim folks, Latino folks, indigenous folks, and people who 
have political dissent with the existing government. 

Thank you. 
Ms. TLAIB. Given our recent negative experience with unregu-

lated shadow banks, which is a huge issue, regarding the safety 
and soundness of privately issued mobile money, it is really risky 
to allow unregulated Fintech companies to offer critical payment 
services provided to moderate-income communities. And so one of 
the things I want—when I am trying to explain this to my mom, 
what is the worst-case scenario here for many of our residents at 
home? 

Mr. CARRILLO. We are talking about fundamentally moving pay-
ments towards a system that is not appropriately protected. I agree 
with Mr. Knight and the other panelists that things are changing 
via the pandemic, but I have actually not seen any hard evidence 
that these private Fintech companies are, ‘‘saving the day.’’ In fact, 
I am worried about the transactions occurring without proper pro-
tections. And if anything, as I mentioned in my testimony, it is 
even more important to make sure that we are establishing a 
framework in the public interest. 

Ms. TLAIB. Yes. And actually, during the pandemic, I see them 
expanding their services, which seems to be more in the vein of tra-
ditional banks right now. Do you believe that the OCC is the best 
suited to have regulatory authority over Fintech companies offering 
stable coin deposits, or is there an agency more suited to deal with 
the coin resulting payment system like the FDIC or the Fed? 

Mr. CARRILLO. Another excellent question. Thank you, Rep-
resentative Tlaib. I think that the banking regulators and Congress 
need to have a discussion about extending protections. But to your 
point, there is fundamentally a gap in the law right now that al-
lows shadow banking generally, as Professor Wilmarth’s research 
has shown, and as Vanderbilt Law Professor Morgan Ricks’ re-
search has shown, and this has to be addressed or we are not going 
to have coherent banking law and we are not going to have it be-
fore Silicon Valley enters the fray and makes it all the more nec-
essary. 

Ms. TLAIB. Yes. I am really pleased. Thank you, Mr. Chairman, 
for allowing me to be part of this last task force hearing. All of 
those Fintech companies may be offering new benefits, but this 
type of product offered goes beyond the reach of fair lending laws 
and regulations, which is what we should be worried about the 
most right now. So, I hope that we move forward in trying to cre-
ate, again, some sort of way to make sure that our residents are 
protected as these Fintech companies move in towards traditional 
banking in our communities. 

Thank you so much, and I yield back. 
Mr. SANDS. Representative Tlaib, may I ask you a quick ques-

tion? 
Ms. TLAIB. Sure. I have 18 seconds. Go ahead. 
Mr. SANDS. I think we need to be careful about defining ‘‘under-

served’’ versus ‘‘poorly served.’’ One of the things I would like to 
recommend this committee to do is—we constantly are talking 
about the ‘‘stick,’’ but we have not talked about the ‘‘carrot.’’ And 
if we can incentivize good practitioners to come in, then States like 
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your own and others could properly serve. There are good institu-
tions that are trying to do these things. 

Thank you. 
Ms. TLAIB. No, I agree, and I have worked with many of the local 

institutions to do that. We are just not doing enough of it. 
Chairman LYNCH. At this point, I am just going to go with one 

follow-up question, and, of course, I will afford Mr. Emmer a fol-
low-up question on the Republican side. 

Mr. Sands, one of the great promises of Fintech was the idea 
that it might help us to bank the unbanked, and the evidence is 
really mixed. We have seen examples where the use of certain algo-
rithms has blocked out people; they have been an obstacle to finan-
cial access. And I have seen areas in Nigeria and other parts of Af-
rica where it is the only game in town, there has been no legacy 
banking system there, so it has actually worked wonders in some 
of those countries. Somalia is a particular problem, and I think the 
answer has to be Fintech in some fashion or mobile banking. 

How do we maximize that promise of banking the unbanked, es-
pecially where we are looking at this shift where Fintech—argu-
ably, large tech firms come in, and they are the driving force in 
this. How do we make sure that we fulfill that promise of banking 
the unbanked in whatever the final version of our solution might 
look like? You have a great perspective, in your position, and I 
would love to hear your thoughts on that. 

Mr. SANDS. Thank you, Chairman Lynch, for the opportunity. 
This is one of the things I would like to ask all of us to consider, 
is that we have to be very careful about the stick and not think 
about the carrot, as I mentioned before. The modernization of laws 
would be very important if we enabled the good guys to be able to 
do what they do in a high-quality way. 

I will give you an example, Chairman Lynch. I wanted, and 
Lendistry wanted, to provide PPP loans in your State, but we were 
not allowed to because of the current rules. Again, the current 
rules, under SBA and others, have been made to be a form of risk 
management. While we respect them, there needs to be some type 
of review so that the good guys aren’t fighting the fight with one 
hand behind their back. 

Representative Tlaib just mentioned that we are not doing things 
in a scaleable fashion. Part of the reason why we are not doing 
them in a scaleable fashion is because we are not allowed to. 

Another example will be, we are not allowed to participate in the 
Main Street Program. We are not allowed to become members of 
the Federal Reserve System. I really think that if we look and we 
give the good guys an opportunity to participate in a high-quality 
way, you are going to see massive change, and you are going to see 
massive things happen. And then, I think the good guys will over-
shadow and, quite frankly, beat, from a competitive perspective, 
many of the unscrupulous players. 

Thank you, again, Chairman Lynch. 
Mr. EMMER. Mr. Lynch, this is Tom Emmer. I let your staff know 

that I had no objection to an additional question, and I don’t have 
one right at this moment. 
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Chairman LYNCH. Okay. Mr. Carrillo, could you follow up on that 
question? I know I have about a minute and 45 seconds left. I 
thought you might have an interesting perspective as well. 

Mr. CARRILLO. Just to clarify, Chairman Lynch, you would like 
me to comment on how we best approach the problem of serving 
the unbanked and the underbanked? 

Chairman LYNCH. Right. That is the big promise, that we can 
bank the unbanked, and the results so far have been mixed, and 
I would like to figure out, if you can just elaborate, on how we can 
do better. 

Mr. CARRILLO. Yes, sir. I think that if providing payments infra-
structure and banking services is as important as everybody on 
this panel says it is today, then we need to establish a public op-
tion. We need to start treating this sort of infrastructure like it is 
integral to the economy, as it very much is. And I think that fun-
damentally, firms, no matter how noble or altruistic they may be 
in their outlook, tend to gain customers based on whether those 
customers are going to be profitable to them. There is no public 
service mandate for these companies, and I doubt that folks who 
run the companies would welcome such a mandate. 

If we do think that it is important as everybody needing to have 
basic digital financial services in the 21st Century, then we need 
to treat this like railroads, like canals, like telecom infrastructure 
is in other countries, and provide it to everybody as a matter of 
course. 

Chairman LYNCH. Thank you very much. 
Mr. WILMARTH. If I may comment, Chairman Lynch? 
Chairman LYNCH. Please, go right ahead. 
Mr. WILMARTH. I think that as we go forward, it is critical not 

to allow nonbanks to do what banks are doing without the same 
type of regulatory and public interest safeguards that we have es-
tablished for banks. And Mr. Carrillo focused on the issue of depos-
its, that payments providers are essentially holding deposits with-
out any deposit insurance or any of the other requirements that we 
impose on depository institutions. What if one of those payment 
providers fail? The customers are going to demand their money 
back and there is going to be no deposit insurance. 

The one other thing I would say is, I think there is good space 
for partnerships between banks and Fintechs if it is done in a legal 
and responsible way. And I would point the committee task force 
to the recent Marlette Funding, and Avant settlements in Colorado, 
where the bank that partners with a nonbank lender has to main-
tain control over the lending, and they have to comply with the 36 
percent cap on interest rates. They can’t simply claim preemptive 
immunity and try to make 100 percent loans. 

So, I think there is room for good partnerships, but we have to 
maintain the integrity of banking regulation and the public interest 
safeguards with which we expect banks to comply. 

Chairman LYNCH. I appreciate that, and I agree. Thank you. 
Mr. EMMER. Mr. Chairman, I will change my approach. I would 

like to follow up, if you don’t mind. 
Chairman LYNCH. Please, go right ahead, Mr. Emmer. 
Mr. EMMER. Thank you. I appreciate it. 
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Mr. Carrillo, this struck me when you were speaking earlier: Be-
ware of the promise of helping out the unbanked. With an open dis-
tributive ledger-type technology, I think the promise is enormous, 
and I think government, quite frankly, is putting up obstacles, and 
the uncertainty is getting in the way of the idea that we have to 
have intermediaries in all of these things, which is, I think, where 
all of you are coming from, and that is not exactly the way all 
cryptocurrency works. 

Mr. Knight, do you have another side of this coin where we 
should be looking at the real promise that this would afford? Not 
just to innovation and the ability to access capital, but for the 
unbanked, the folks who just haven’t been included in the system, 
where there is someone on the other side of the world because of 
cultural reasons, maybe it is a young woman who isn’t allowed to 
do this sort of thing, or hasn’t been, this would give them a lot of 
hope. I would appreciate your perspective. 

Mr. KNIGHT. Thank you, Representative Emmer. Yes, I do be-
lieve that you are perhaps giving short shrift to the value of com-
petition and innovation in helping to serve people. And that is not 
to say that there aren’t rules of the road that should be followed, 
though those rules really need to be tied to the actual risks created 
and not just applied holistically across all competitors regardless of 
differences in business models. 

And I do think that we have seen that changes in business mod-
els, changes in technology, more efficiencies gained, can help make 
providing services to some groups, where it used to previously not 
be cost-effective or feasible—it helps improve that. 

Now, the changes are often marginal, right? We don’t go from 10 
percent lack of access to zero lack of access. But marginal improve-
ments do matter. And I think we need to be very cautious and al-
ways bear in mind that the costs of regulation, the costs of the fore-
gone service, in addition to the potential risks from a lack of regu-
lation, it is two sides of the balance and they both need to be con-
sidered. 

Mr. EMMER. Amen. 
Mr. Chairman, at this point, I would respectfully yield the bal-

ance of my time to my colleague from Ohio, Mr. Davidson. 
Mr. DAVIDSON. I thank the ranking member. Thanks for this 

extra question here. 
Mr. Sands, as you spoke, I thought of so many companies that 

I have met with and so many innovators I have met with who have 
been frustrated by the lack of regulatory clarity or the stigma that, 
frankly, bad actors have put on this innovative space. And their 
plea hasn’t been for no regulation. Frankly, they have pled for 
some regulatory clarity. In fact, a lot of companies have left the 
United States, not to avoid our laws, but to find regulatory clarity 
so they can do the very things they have promised here in the 
United States but, frankly, for others. 

And so, as we think about the charter that we are talking about, 
or as we think about even raising capital, have you heard about 
this phenomenon? And then, when you think about the architec-
ture that some, whether it is your firm or others in the space, have, 
what are the challenges of having this technology that maybe has 
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a similar objective—faster payments, for example—but a different 
architecture? 

It seems to me that the regulatory framework has to allow for 
both in States, as consumer protection, for example, to happen, but 
maybe compliance is done in a different way. You deliver the pro-
tection in the firm, but you may be able to comply differently than 
somebody who maybe gets really good at printing off some more 
SARs and providing surveillance services for Federal agencies. 

Mr. Sands, could you address that? 
Mr. SANDS. Absolutely. Thank you, Representative Davidson. I 

think one of the keys to success that we are—we haven’t quite fo-
cused on, but it can’t be underscored, is that, as I mentioned, I 
have been regulated by eight different regulators at a time. Even 
here at Lendistry, we have five different regulators. The conver-
gence of multiple regulators at the same time is part of the secret 
to success of regulation. So I want us to always keep that in the 
forefront and think about that as we move into the future deci-
sions. 

One of the things that we do need to make sure we think about 
with the OCC is that they kind of crawl, walk, run. Because if they 
step out by themselves without some, what I will call peers, it 
could change things. That being said, we do need to definitely think 
about how do we modernize and how do we think about the future. 
There is an amazing opportunity to grow GDP, grow tax revenue, 
and I think it is important, if we can do this correctly. 

Thank you, sir. 
Mr. DAVIDSON. Thank you so much. 
Mr. Emmer, I yield your time back that I have fully consumed. 
Chairman LYNCH. Okay. That concludes our witness testimony. 

I want to thank Mr. Carrillo, Mr. Sands, Professor Wilmarth, and 
Mr. Knight for your contributions, and your very thoughtful com-
mentary. 

Just in conclusion, I do want to note that, without objection, the 
following letters will be placed into today’s record: the Conference 
of State Banking Supervisors; the American Bankers Association; 
the Utah Department of Financial Institutions; the Center for Re-
sponsible Lending; the Electronic Transactions Association; and the 
National Association of Federal Credit Unions. 

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing. 
Without objection, the hearing record will remain open for 5 legis-
lative days for Members to submit written questions to these wit-
nesses and to place their responses in the record. Also, without ob-
jection, Members will have 5 legislative days to submit extraneous 
materials to the Chair for inclusion in the record. 

This hearing is now adjourned. Thank you, and please stay safe. 
Have a great day. 

[Whereupon, at 1:32 p.m., the hearing was adjourned.] 
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