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CITIZENS UNITED AT 10: THE CON-
SEQUENCES FOR DEMOCRACY AND POTEN-
TIAL RESPONSES BY CONGRESS

THURSDAY, FEBRUARY 6, 2020

HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS,
AND CIVIL LIBERTIES

COMMITTEE ON THE JUDICIARY
Washington, DC.

The subcommittee met, pursuant to call, at 10:06 a.m., in Room
2141, Rayburn House Office Building, Hon. Steve Cohen [chairman
of the subcommittee] presiding.

Present: Representatives Cohen, Raskin, Swalwell, Scanlon,
Dean, Escobar, Jackson Lee, Johnson of Louisiana, Jordan, Cline,
and Armstrong.

Staff Present: David Greengrass, Senior Counsel; John Doty,
Senior Advisor; Madeline Strasser, Chief Clerk; Moh Sharma,
Member Services and Outreach Advisor; Anthony Valdez, Staff As-
sistant; John Williams, Parliamentarian; Jordan Dashow, Profes-
sional Staff Member; James Park, Chief Counsel, Constitution Sub-
committee; Will Emmons, Professional Staff Member, Constitution
Subcommittee; Matt Morgan, Counsel, Constitution Subcommittee.

Mr. COHEN. The Committee on the Judiciary, Subcommittee on
thg Constitution, Civil Rights, and Civil Liberties, will come to
order.

Without objection, the Chair is authorized to declare recesses of
the subcommittee at any time.

I welcome everyone to today’s hearing, “Citizens United at 10:
Consequences for Democracy and Potential Responses by Con-
gress.”

I will now recognize myself for an opening statement.

Can you hear me?

Can you hear me now? [Laughter.]

Well, I am not going to talk that way. I will try to talk closer
to the microphone. Thank you.

This year marks the 10th anniversary of the Supreme Court’s
deeply troubling decision in Citizens United v. Federal Election
Commission. That decision has resulted in the corrosion of our de-
mocracy, giving a disproportionate weight to monied interests and
drowning out the voices of ordinary Americans. Today’s hearing
will examine the extent of this corrosion and explore ways to repair
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the damage that the flood of dark money into our political system
has wrought as a result of that decision.

In Citizens United the Supreme Court struck down as unconsti-
tutional a ban on corporations and unions using their general
treasury funds to make independent expenditures expressly advo-
cating for the election or defeat of a candidate. Essentially, the
Court held wrongly, in my view, that this ban on independent ex-
penditures violated corporations’ First Amendment free speech
rights.

Citizens United represented an unjustified extension of Buckley
v. Valeo, a Supreme Court decision in 1976 that had struck down
limits on independent expenditures by individuals. In handing
down its decision in Citizens United, the Supreme Court over-
turned decades-old precedents that held that the government could
regulate outside spending by corporations and unions.

The negative effect of Citizens United was immediately apparent.
The same year that the Supreme Court decided Citizens United,
the U.S. Court of Appeals for the U.S. District decided
Speechnow.org v. FEC, striking down Federal limitations on con-
tributions by individuals to political committees that only made
independent expenditures.

Taken together, these two decisions resulted in the rise of the so-
called super-political action committees, or Super PACs. Because of
these decisions, individuals and corporations can make unlimited
contributions to PACs dedicated only to making independent ex-
penditures whose donor disclosure rules are much more opaque, al-
lowing them to accumulate massive amounts of dark money.

It is now 10 years later and we are seeing the negative corrosive
effects of a decade of permitting wealthy mega-donors and corpora-
tions pouring unlimited amounts of money into our elections. Per-
haps now more than ever, many Americans believe that their elect-
ed leaders do not care about them, that politicians only care about
raising money and the people who fund those Super PACs that
help get them elected, prioritizing narrow interests to the money
class or corporations in the political system people feel is rigged
against them. They believe their voices will be drowned out come
the election by the megaphones bought by dark money, mega-
phones as if they are speech. Example after example shows they
are right.

For instance, most Americans, including most gun owners, sup-
port universal background checks for gun purchases. According to
a 2018 Quinnipiac University poll, almost all Americans, including
97 percent of gun owners, support universal background checks.
Despite the fact that enacting universal background checks would
be overwhelmingly popular, the Grim Reaper, also known as Mitch
McConnell, the Majority Leader, has so far refused to take up H.R.
8, the bipartisan Background Checks Act, which the House passed
nearly a year ago. Perhaps not surprisingly, since 2016, the Na-
tional Rifle Association has spent more than $54 million on outside
spending efforts, including $34 million raised from its dark money
arm. That is a lot of money and has a big impact on who wins elec-
tions and influences the opinions on gun ownership.

Similarly, Americans overwhelmingly support lowering prescrip-
tion drug prices. According to the Henry J. Kaiser Family Founda-
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tion, more than 70 percent of Americans believe drug costs are un-
reasonable and that drug companies are putting profits before peo-
ple. Similarly, a study conducted by Politico and the Harvard
School of Public Health found that 92 percent of Americans favor
lowering the rates for prescription drugs as an important health
policy priority. Even President Trump during his Show of Shows,
also known as the State of the Union address earlier this week, in
a speech that could otherwise best be described as a campaign rally
masquerading as a reality TV show, called on Congress to pass a
bill to dramatically lower drug prices. Yet for years Congress has
done nothing. Why? It probably has something to do with pharma-
ceutical companies’ army of lobbyists backed up by massive
amounts of dark money raised by allied Super PACs.

Sadly, I can name policy after policy area, from climate change
to Wall Street regulations meant to avert another economic melt-
down, where Americans overwhelmingly believe that Congress
should take action, yet Congress has failed to take such action
when confronted by massive and targeted outside spending by dark
money organizations.

And the people that benefit from that are the leaders of the Sen-
ate and the leaders of the House, and generally they are not going
to favor giving up a tool that gives them more power, particularly
on the side that has the most money.

The very real danger here is that the American people, convinced
that their voices will be drowned out by mega-donors and corporate
interests, will lose faith in the enterprise of self-government and
indeed turn to demagogic and anti-democratic forces. It is for this
reason that I support a constitutional amendment to overturn Citi-
zens United. I am a co-sponsor of H.J. Res. 2, the Democracy for
All Amendment, and I thank Representative Deutch for working so
hard on that for many, many years. Passing a constitutional
amendment is one way to bring the dark age of the Super PAC to
a definitive close.

I also urge Leader McConnell to take up H.R. 1, the For the Peo-
ple Act, which I believe Representative Sarbanes championed,
which would enact reforms that would expose dark money donors.
And I thank Representative Jayapal for all her work on this issue
as well. She has another bill that goes a little further.

Passing a constitutional amendment to overturn Citizens United
should be our ultimate goal. In the meantime, however, Congress
should take whatever action it can to stop the flow of dark money
into our elections that threatens to erode even further the Amer-
ican people’s faith in democratic self-government.

I look forward to our witnesses’ testimony and I thank them all
for appearing here, and all the citizens that have been involved in
this issue, and I now recognize the Ranking Member, Mr. Johnson,
for his opening statement.

Mr. JOHNSON of Louisiana. Thank you, Mr. Chairman, and thank
you all for being here. I know this is an issue that concerns a lot
of Americans on both sides, and it will not surprise you that our
side over here has a very different view of the issue.

Before I get into my opening remarks, it is incumbent upon me
to remind my good chairman here that it is a violation of House
rules and decorum to refer to the Majority Leader of the other
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house as the Grim Reaper. Even if he does so himself, we can’t do
it here.

Mr. COHEN. I'm out of order. So ruled. [Laughter.]

Sustained. Overruled. [Laughter.]

Mr. JOHNSON of Louisiana. No objection.

We believe the Supreme Court’s decision in Citizens United
issued a decade ago was based upon a long line of prior Supreme
Court precedents and was in accordance with our proud constitu-
tional history regarding the First Amendment.

As the late Justice Scalia pointed out in his concurrence in Citi-
zens United, the original meaning of the text of the First Amend-
ment clearly supports the majority’s decision. This is what he
wrote: “In 1791, as now, corporations could pursue only the objec-
tives set forth in their charters, but the dissent provides no evi-
dence that their speech in the pursuit of those objectives should be
censored. Most of the Founders’ resentment towards corporations
was directed at the state-granted monopoly privileges that individ-
ually-chartered corporations enjoyed. Modern corporations don’t
have such privileges and would probably have been favored by
most of our enterprising Founders. The individual person’s right to
speak includes the right to speak in association with other indi-
vidual persons. Surely the dissent does not believe that speech by
the Republican Party or the Democratic Party can be censored be-
cause it is not the speech of an individual American. It is the
speech of many individual Americans who have associated in a
common cause, giving the leadership of the Party the right to
speak on their behalf. The First Amendment is written in terms of
speech, not speakers. Its text offers no foothold for excluding any
category of speaker, from single individual to partnerships of indi-
viduals to unincorporated associations of individuals to incor-
porated associations of individuals.”

This is not just a conservative’s view. As you know, the American
Civil Liberties Union, which most Americans regard as a left or far
left organization today—I do—seems generally supportive of the
Citizens United decision. On its website today you can find the fol-
lowing statement: “In Citizens United, the Supreme Court ruled
that independent political expenditures by corporations and unions
are protected under the First Amendment and not subject to re-
striction by the government. Any rule that requires the government
to determine what political speech is legitimate and how much po-
litical speech is appropriate is difficult to reconcile with the First
Amendment. Our system of free expression is built on the premise
that the people get to decide what speech they want to hear. It is
not the role of government to make that decision for them. Unfor-
tunately, legitimate concern over the influence of big money in poli-
tics has led some to propose a constitutional amendment to reverse
the Citizens United decision. The ACLU will firmly oppose any con-
stitutional amendment that would limit the free speech clause of
the First Amendment.”

I don’t find myself in agreement with the ACLU very often, but
I think they got that one right. You see, the ACLU and Justice
Scalia appear to be on the same page, and that page is the parch-
ment of our First Amendment.



5

I suspect much of what we will hear today at this hearing will
be repetitions of the sorts of erroneous statements that none other
than President Obama made about the Citizens United decision
during his 2010 State of the Union address in which he opined,
“The Supreme Court reversed a century of law that I believe will
open the floodgates of special interests, including foreign corpora-
tions, to spend without limit in our elections.”

Every clause of that sentence was incorrect. Citizens United
didn’t reverse a century of law. The Tillman Act of 1907 banned
corporate donations to campaigns, and such donations remain
banned. Citizens United overturned a 1990 precedent that allowed
banning independent spending by corporations, which was itself a
stark anomaly in our First Amendment law, as it was the only
time the Court had allowed a restriction on political speech for a
reason other than the need to prevent corruption.

Second, the “floodgates of special interests” weren’t opened. In-
stead, dams preventing the free flow of speech were removed. We
may not always like that speech, but that is what the First Amend-
ment is about. As Professor Brad Smith, whom we will hear from
today, explained recently, “The New York Times accused the jus-
tices in Citizens United of having paved the way for corporations
to use their vast treasuries to overwhelm elections and thrust back
to the robber baron era of the 19th century.” A decade later, most
spending comes from the same place it always has, and that is in-
dividuals who donate directly to candidates up to legally limited
amounts. Corporations contribute well under 10 percent of Federal
political spending. Their voice is not dominant, and voters have a
right to hear it.

Third and finally, Citizens United said nothing about foreign cor-
porations spending in political campaigns. Indeed, in 2012 the Su-
preme Court explicitly upheld such restrictions in Bluman v. Fed-
eral Election Commission. Obviously, there is a lot of misunder-
standing and misinformation and even, dare I say, fake news cir-
culated about the Supreme Court’s Citizens United decision. But I
expect at least part of today’s discussion may help us correct those
misinterpretations, and I look forward to hearing from all of our
witnesses here today.

I am going to apologize in advance before I yield back. A lot of
us have multiple things going on this morning, so we may be in
and out, but it is not a reflection on our view of the importance of
this subject matter and this hearing.

I yield back. Thank you.

Mr. CoHEN. Thank you, Mr. Johnson.

Now, Mr. Nadler, who is not present, gave us a statement for the
record, and we thank Chairman Nadler for his participation in
other ways.

[The information follows:]
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Statement of the Honorable Jerrold Nadler for the Hearing on “Citizens
United at 10: The Consequences for Democracy and Potential Responses

by Congress” Before the Subcommittee on the Constitution, Civil Rights,
and Civil Liberties

Thursday, February 6, 2020 at 10:00 a.m.
2141 Rayburn House Office Building
I apologize that T was not able to be here earlier to hear from the

witnesses, but [ want to thank them all for participating.

Before I ask my questions, I want to note that almost 10 vears ago to the
day, as the Chairman of this Subcommittee at the time, I convened a hearing
in the wake of the Supreme Court’s disastrous decision in Citizens United. In
that hearing, I expressed the concern that this decision posed a great threat to
our democracy. Unfortunately, developments over the past 10 years have
only borne out my concerns. As aresult of Citizens United, our political
system is now awash in a flood of dark money—yprimarily from a handful of

wealthy donors—which has proven to be corrosive to our democracy.
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In effect, Citizens United handed a giant megaphone to corporations and
the extremely wealthy, which has enabled them to drown out the voices of

everyone else and to have an outsized influence on our political system.

Without addressing the impact of Citizens United, our democracy will
further find itself at the mercy of large moneyed special interests. I am very
concerned that the history books may eventually say that, like the Roman
Republic, the United States had a good 200 to 250-year run at democracy, and
then it degenerated into an oligarchy like all the rest. We must not let that

happen.

Now I want to ask our distinguished witnesses a few questions.
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Mr. COHEN. Does Mr. Collins have a statement to enter? No?

We welcome our witnesses and thank them for participating. Our
first panel will be made up of members of Congress who worked
hard on this issue. I will introduce each witness, and after the in-
troduction I will ask them for their testimony.

Your written statement will be entered into the record in its en-
tirety, and you get 5 minutes, and you know the rules of the 5 min-
utes and the lights.

The first witness is Representative Ted Deutch. Representative
Deutch represents the 22nd Congressional District in the State of
Florida. He is the Chairman of the House Ethics Committee, Chair-
man of the House Foreign Affairs Subcommittee on the Middle
East, North Africa, and International Terrorism, and a long-time
member of this House Judiciary Committee.

He is a co-sponsor or the prime sponsor of H.J. Res. 2, a proposed
constitutional amendment that would effectively overturn the Citi-
zens United decision and permit Congress and the states to regu-
late campaign finance.

Mr. Deutch, you are recognized for 5 minutes.

STATEMENT OF THE HON. THEODORE E. DEUTCH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. DeEuTCH. Thank you. Before I begin my testimony, Mr.
Chairman, I ask the following documents be included in the record:
written testimony of bipartisan advocates from around the country,
including Jeff Clement, President of American Promise; John
Pudner, the Executive Director of Take Back Our Republic; Jim
Rubens, the former Republican New Hampshire state senator; as
well as business executives, farmers, educators, health workers
from Ohio, New Jersey, Michigan, California, Tennessee, Pennsyl-
vania, and Kansas.

Mr. COHEN. Without objection.

Mr. DEUTCH. Thank you.

[The information follows:]
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Mr. Deutch for the record — Jeffrey D. Clements, Harvard Law Review article:
https://docs.house. gov/meetings/JU/JU10/20200206/110456/HHRG-116-1U10-20200206-5D00%.pdf




'm a conservative against Citizens United | TheHill

Justin...

Fox's Chris Wallace:
'Every side is going to
come out a winner' on
impeachment

MEDIA - 45 AGO

Trump plans ‘optimistic’
address for State of the
Union

ADMUFISTRAYION — 4M 176 8GO

ER doctor confronts
Pence over Medicaid
cuts in diner
HEALTHCARE - 5H A58 AGD

Why Citizens United
should not be blamed
for climate policy
failures

OPINION - 11M 418 ABO

US declares public
health emergency over
coronavirus

HEALTHOARE -~ 13M 228 AGD

Attorney tells
McConnell that Parnas
has records ‘directly
refevant’ to
impeachment

SENATE - 181 275 AGG

Long tsland ice cream
shop removes pro-
Trump sign after tussle
with town

HEWS - 201 265 AGO

12

1/31/20, 4116 PM

I'm a conservative against Citize
United

BY JOHN PUDNER, OPINION CONTRIBUTOR -~ OV20/20 04:00 PM EST
THE VIEWS EXPRESSED BY CONTRIBUTORS ARE THEIR OWR AND NOT THE VIEW OF THE HILL

1'505 SHARES anARE

& Grog Nach

Tomorrow is the 10th Anniversary of the Citizens United decision. Today
'm taking the stage in Washington, D.C., with a bunch of national leaders
who argue with me regarding my support of the Electorat College, voter
iD laws and opposition to impeachment.

if background music were played when | took the microphone outside the
United States Capitol, perhaps the theme should be the old “Sesame
Street” song:

One of these things is not like the others.
One of these things just doesn't belong.

And yet, | believe opposition to the far-reaching Citizens United decision
is consistent with conservative views across the board.

Congervatives believe that true capitalism is the best supplier of human
needs, and proven much more effective than alternatives from
communism in Russia to soctalism in Venezuela. We cannot continue to
support a Citizens United decision that trades competition in the
marketplace for the government picking winners and losers based on run
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away, pay-for-play politics.

Conservatives believe that basic religious values Bill Bennett laid cut in
the Book of Virtues, shared by faithful Christians, Jews and yes Muslims
and other religions throughout history is essential for a democratic
republic to function. We cannot continue to support an activist Supreme
Court inventing rights such as corporations are people that no one from
the Founders through almost 200 years judges saw - even while criticizing
activists judges in cases we believe attack refigious values.

Conservatives believe government ciosest to the people is usually best,
and state legislatures can better determine what laws are needed or not
needed based on the situation in their state. We cannot continue to
support this decision that now leads others to strike down state laws
aimed at stopping corruption in pay for play deals that have stripped
farmers of the rights to what is below their land at the bidding of big out
of state political donors.

Conservatives believe our military makes the U.S. a force for good far
more often than for bad. We cannot support this decision that let’s huge
anonymous donations from government contractors steer U.S. military
policy that puts America's finest in harm'’s way.

And let’s cut to the chase, some conservatives understand all the reasons
Citizens United was bad judiciat activism, but support it as a means to
justify the ends of electing more Republicans. Republicans did benefit
from the decision the first several years, but this is no longer the case.
Republicans will not win a bidding war with Tom Steyer,

Michael Bloomberg and George Soros.

President Trump won in 2016 despite being outspent 2-to-1. In 2018, for
the first time there was more dark money on the left than on the right.
Nate Silver pointed out the money advantage gave Democrats a far bigger
majority in the House than they would have otherwise won. Some say they
would rather have the money than the issue - but Republicans are handing
Democrats both if they side with the 20 percent of people who support
the Citizens United decision.

Even while President Trump became the only first term President besides
FDR to defeat four opposition incumbent U.8. senators in his first mid-
term, Jon Tester won conservative Montana by touting his support from a
group called End Citizens United at every stop on the campaign traif to
win over Trump supporters who wanted to drain the swamp.

In Virginia, Republicans were confident of holding the House and Senate
iast summer, but called me in the fall to tell me they could not hold
against the overwhelming money against their candidates.

The Citizens United decision is bad politics for conservatives, but more
important, it is bad policy.

John Pudner is Executive Director of TakeBack.org and ran faith-based
coalition efforts for Bush 2000,

TAGS MICHAEL BLOOMBERG DONALDTRUMP ION TESTER TOMSTEYER CITIZENS UNITED
DARK MOREY

1/31/20, 4116 PM
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Written Testimony of Alan LaPolice
Manbhattan, Kansas

U.S. House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights, and Civil Liberties

Hearing on Citizens United at 10: The Consequences for Democracy
& Potential Responses By Congress
February 6, 2020

I am a Kansas educator, veteran, farmer, former candidate for Kansas’ 1st Congressional District
and a member of American Promise. Thank you for holding this extremely important hearing,
which I hope will advance an amendment to the U.S. Constitution urgently needed to address the
crisis of unlimited money in our political system.

As an educator and father, I am dedicated to creating a future in which my kids, along with your
kids and everybody else’s kids, have the promise of life, liberty and happiness, and the hope that
democracy brings.

As a United States Army combat veteran, I want to ensure that the government of the nation that
my fellow servicemembers and veterans have fought and died for is one that represents the
voices of Americans, not wealthy special interests, including foreign powers. No one who’s ever
answered the call and worn the uniform has ever fought for corporations or moneyed interests--
we fought for the people of this great nation. We didn’t take an oath to defend a rigged political
system, we took an oath to defend the Constitution.

As a farmer and Kansan, T want to see my fellow independent family farmers have a seat at the
table when decisions are made that affect the nation’s food supply. My experience in politics has
made concrete my belief that if we the people don’t remove, or at least reduce, the toxic,
corrupting power of money in politics, we can be all but certain that we won’t keep our promise
to future generations.

We are at an inflection point in the progression of this great nation. Voter participation and trust
in government are at historic lows. But we are an incredibly resilient nation. We’ve overcome so
much and we’ve always done it as one nation—indivisible and strong. I believe by working
together we can once again rebuild our own government, modeled after our modern, inclusive
and diverse society. We can aspire to live up to the words of the founding fathers and build a
more perfect union. That is why I support a Constitutional amendment and urge Congress to
work together to pass this essential Amendment and return it to the states for ratification.
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My name is Carole Ortenzo, and I live in McMurray, PA, about one mile from the home of my
representative, Congressman Guy Reschenthaler. T am a retired Army surgeon and had the
privilege of serving and providing care for our active duty soldiers, retirees, and their dependents
for 25 years.

1 am also a member of American Promise, a cross-partisan non-profit organization whose goal is
to have ratified a U.S. Constitutional amendment to eliminate big money in politics and, thereby,
its influence over our lawmakers. Corporations, labor unions, PACs, and the very wealthy
dominate political campaigns for access and influence. This unlimited and often undisclosed, or
dark, money dilutes the impact of small donors and diminishes their voices and their votes.

I support HJ Res 2 and the premise of a Constitutional amendment to rectify this issue because,
this way, the law could not be overturned. The amount of money being spent on campaigns is
obscene and, worse yet, it continues to increase each year. Big money has been allowed to
impact virtually every aspect of our government. We need to put a stop to it once and for all, and
we need to make the solution permanent. Therefore, we need a U.S. Constitutional amendment.

As you are all acutely aware, one major issue for which people want real change is health care.
When I served as a surgeon in the Army, our top priority at all times was patient care. Providing
care for our active duty population was a given, and whether or not any of the dependents or
retirees had some form of outside health insurance was a secondary consideration. Medication
costs were a non-issue for our patients. Even when we required very specialized, and often
expensive, medications that were not on the formulary, we found a way to procure them without
burdening the patient. We took care of our patients for the love of providing patient care. What
we might be paid for performing a certain surgery never entered our minds because we were paid
the same regardless of the number or types of surgeries we performed. Being part of the military
healthcare system was not a way to get rich. But, it was a way to practice medicine without the
burden of wondering whether or not our patients could afford their care. Yes, we had to work
within a budget. But, we also had freedom to provide high-quality health care without big-money
interests trying to influence how we provided that care.

I’'m sure Congressman Reschenthaler and anyone else here who served appreciates the stark
difference between how the military and the civilian medical systeras are run. While there are
different theories about how best to address the costs of health care in the U.S,, one thing is for
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certain. People want change. And, if we don’t end the financial influence that pharmaceutical
companies and insurance companies have over our lawmakers, nothing is going to change.

Another important aspect of HJ Res 2 is that it will significantly decrease the amount of money
needed to run a campaign, particularly for a contested race. As a result, lawmakers would enjoy
respite from constant fundraising. Secondly, fundraising would no longer be built into
Jawmakers’ schedules, thus allowing them more time to do the job for which they were elected.
And, thirdly, eliminating big money in politics will free lawmakers from being beholden to their
financial backers and voting in their best interests rather than those of their own constituents.

1 can assure you that, where 1 live, the thought of ratifying a constitutional amendment to end big
money influence in government is viewed as a monumental challenge but also something worth
fighting for. Members of our community who are Republicans, Democrats, and Independents are
ready to show their support. Their specific reasons may vary, but there is one we all share. We,
in the swing state of PA, are sick of the perpetual political ads leading up to every general
election. The candidates feel compelled to spend untold amounts of money airing these ads, and
the people do not want to see them. While the TV stations profit handsomely, we mute our TVs
because the ads quickly become irritating and because we don’t know which ones are funded by
dark money and, therefore, may be completely devoid of fact. The money spent on TV ads alone
could make a significant impact if redirected to serve the people.

Another demonstration of cross-partisan support is that I have been working with my Republican
state representative, Natalie Mihalek, to have a law that supports this constitutional amendment
introduced in the PA House of Representatives. She told me she was stunned when she learned
how much money she would have to raise for her campaign and immediately thought of all the
other things that could be done with that amount of money. The Democratic Minority Leader in
the PA House of Representatives has also pledged his support. Moreover, one of our Republican
county commissioners, who was just elected in 2019, spoke with me on two occasions during his
campaign about his support for such a constitutional amendment. Our Democratic county
commissioner supports this legislation as well, and I hope to have a county resolution in favor of
this bill passed in the coming months.

I want to thank you for the opportunity to present my views to this subcommittee and for moving
this amendment forward. I encourage you to work together to pass this resolution and return it to
the states for ratification.
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I am a retired City Manager and Adjunct Professor, a father and grandfather, a Vietnam veteran,
and a founding member of American Promise Association of Knoxville. | helped found this
organization because | believe we as a nation are once again facing a dreadful menace, one
that threatens the very ideals on which our nation was founded. It is the terrible error of
judgment in the 2010 Supreme Court decision in Citizens United v FEC, which spawned a
plague of greed and corruption that is now spreading throughout our governing institutions and
infecting the very fabric of our society. The unbridied flow of money from the wealthiest among
us, with both foreign and domestic origins, is strangling our palitical process and creating a pit of
paid obstructionists in Congress. The relentless corporatization of our democracy for the self-
interests of the few must be halted so “we the people” can speak as free and equal citizens.

We must have a 28th Amendment to the Constitution that restores American democracy,
ensures the integrity of free and fair elections, and protects both state and federal reform
processes as our founders prescribed in Article V of the U.S. Constitution. The framers of the
Constitution intended for the Congress of the United States to be dependent on the American
people, not on powerful special interests, or third-party groups masquerading as philanthropic
organizations, or Super PACs that stealthily channel unlimited amounts of anonymous “dark
money” to engineer our elections and pervert our democracy. This is why we must, without
waver, advance the 28th Amendment to restore poiitical integrity and equality of citizenship now
and forever. | am committed to the demand for a 28th Amendment to expel the corrupting
influence of big money in politics, and [ urge you to join me by passing this Amendment and
returning it to the states for ratification. The times have found us and we must do what needs to
be done.
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'm Devin Hiett, a 2019 graduate from the University of Oklahoma with degrees in international
studies and journalism. | am a volunteer with American Promise and attended 2019 Lobby Day
in Washington, D.C., to talk with my elected officials about the 28th Amendment on behalf of
myself and my fellow students. | am involved in this organization because i believe we are at a
critical time in American history that requires us to take swift, substantive action on the myriad
issues plaguing our democracy. My voting generation realizes this, and we realize how
important our participation in the political system is. Yet, in the 2016 presidential race, people
between 18 and 29 made up just 13 percent of the electorate. This isn’t because young voters
are apathetic or ignorant about the issues. In fact, recent polling of younger voters from the
Harvard Kennedy School's Institute of Politics found that when young people don't vote, it's
largely because they believe their vote doesn't have the power to bring about meaningful
change—and they're right. A study from Princeton University found that public opinion has a

"near-zerg" impact on public policy.

| know passing a constitutional amendment is a significant undertaking. But | believe if young
voters like myself want to see substantive action on the issues we care about most— fighting
climate change, reducing student loan debt, controlling the spread of guns, and reforming
immigration policy-—we must radically decrease the influence of big money in our political
system. Young Americans are passionate and want to work together for systemic change, and if
we want our generation to become engaged voters, we have to make their votes count by
tackling legalized corruption. A 28th Amendment is our best hope of accomplishing this and
restoring our democracy, our environment, and our futures. On behalf of myself and others of
my generation, | thank you for moving this amendment forward and encourage Congress to
work together to pass the amendment and return it to the states for ratification.
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As a business consultant who has spent nearly three decades working with C-Suite leaders on
how to live company purpose and values in practice, I understand the many factors that affect the
long-term health of our American economy and the value that creates for our society. My
company, Leadership Momentum, is focused specifically on helping companies deliver on their
most important commitments to customers, employees, shareholders & the world.

One of our most important commitments as business leaders is to support healthy competition
and a thriving marketplace. The escalating influence of concentrated—often undisclosed—
political spending has created perverse incentives that reward crony capitalism, where companies
compete based on legislative favors rather than on better products and services for customers and
clients. This undermines our American republic and our free enterprise system—both of which
give business leaders across the political spectrum cause for serious concern.

That is why 1 co-founded Business for American Promise with my father, Jack Doty. In the
coming weeks we are excited to publicly announce our Statement of Principle for Business
Professionals, in which more than 100 business leaders from across the nation have stated: “As
business leaders and citizens with a wide variety of political interests and affiliations, we are
convinced that the current dysfunction of our political system will not self-correct but requires
systemic change... Therefore, we support a Constitutional amendment to allow limits on political
spending, as one of several critical reforms needed to secure our republic.”

Our initial list of signers—without any formal publicity—includes executives and professionals,
at all stages of their careers, from small, medium and large businesses and renowned business
schools, from 11 states. Here is just an illustrative sampling:
» Peter Schwartz, renowned business futurist, strategic planning expert
« Matt Patsky, CEO of Trillium Asset Management
+ Michael Edelman, CEO of Nanoco PLC
o Judy Nagel, retired Vice President-Investment Officer at Wells Fargo Advisors;
o Malcolm Salter, James J. Hill Professor of Business Administration, Emeritus, Harvard
Business School
o Jane Greenthal, Regional Consulting Strategy Director of the global design and
architecture firm, Gensler
« Don Bender, owner and operator of a small Kansas City manufacturing firm founded by
his grandfather
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Erin Spencer, Founder of Brown Dog Veterinary Solutions, LLC in Derry, New
Hampshire

Larry Leon, principal of a commercial real estate firm in Dallas, Texas

John Montgomery, a corporate attorney instrumental in the “B Corp” movement

Emily Kanter, CEO + Co-Owner of Cambridge Naturals

William Fenwick, Partner Emeritus and co-founder of the pioneering Silicon Valley law
firm, Fenwick & West

David Brodwin, Executive Fellow, Center for Higher Ambition Leadership

On behalf of myself and other concerned business leaders and professionals, thank you to the
sub-committee for advancing this important and urgent reform. We at Business for American
Promise and businesspeople around the country look forward to working with you to pass and
ratify this amendment for the benefit of our American republic and our free enterprise system.
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We are members of Healthcare Provides for American Promise, and appreciate the
opportunity to submit the following statement of principle in support of a Constitutional
amendment to address the undue influence of money in our political system and secure free
speech, representation and effective self-government for every American.

Healthecare Providers for American Promise
Statement of Principle

As healthcare professionals, we prioritize providing the highest quality of healthcare for all
Americans and acting as advocates for public health. Basic tenets of public health are to
promote wellness, and to correct underlying causes and eliminate risk factors of disease.

We are convinced that unlimited political spending has a toxic influence on our American
healthcare system. Wealthy political donors, who do not represent voters, have
overwhelming influences on achieving their own preferred legislative healthcare policies and
distort markets to favor their own narrow interests. Average American citizens, who cannot
afford to donate politically to amplify their votes and healthcare needs, experience this
inequality in a greater prevalence of health issues, in decreased access to comprehensive
medical care (including medications), and in reduced affordability of medical care and health
msurance.

As healthcare professionals, we prescribe a reduction in the unlimited political spending that
has significantly contributed to the dysfunction of our healthcare systems and the
dysfunction of our democracy. We believe that these problems are not self-correcting and
that the health of our democracy needs systemic change.

Therefore, we call on Congress to pass a constitutional amendment that allows limits on
political spending, as one of several critical reforms needed to check the influence of money
on health care policy. We commit to act as citizen leaders, informing ourselves and lending
our voices as Americans across the political spectrum to work together to craft, pass, and
ratify such an amendment.
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Mr. Chairman, Ranking Member Johnson, and Members of the Committee:

Thank you for the opportunity to submit testimony in this important hearing. I serve as president
and CEO of American Promise. Before founding American Promise in January 2016, in my legal
career I have been a partner in a large national law firm and in my own firm, taught election law,
and served as Assistant Attorney General and Chief of the Public Protection Bureau in the
Massachusetts Attorney General’s Office.

American Promise is a national non-partisan organization with a mission to unite and empower
Americans to build a strong republic and healthy democracy. American Promise -- our board,
staff, advisory council and hundreds of thousands of supporters across fifty states -- is comprised
of Republicans, Democrats and independents, and Americans of every walk of life. We come
together to pass and ratify the next amendment to the United States Constitution, which will
replace the dark, divided, and broken political system driven by out-of-control, concentrated
money influence with a Constitutional foundation for government of we the people.

To date, 20 states and more than 800 cities and towns have passed formal resolutions calling on
Congress to pass such an amendment, and support for such action receives overwhelming cross-
partisan support, whether in polls or at the ballot box. American Promise’s programs have
brought together legal experts, elected officials, and Americans in every state together to achieve
this historic task and renew our national commitment to freedom and self-government.

This testimony summarizes three points:

(1) we are at a crisis point with respect to the connection between money influence and the
breakdown of trust and faith in American democracy;

(2) a constitutional amendment is necessary because of the unintended consequences of
aggressive judicial intervention in traditional checks and balances of election regulation
by the elected branches and the states;

(3) principles and language for the Constitutional amendment are ready, and the time for
cross-partisan support in Congress is now.
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1 also attach an article with greater detail, as well as statements from American Promise members
across the country and across the political spectrum, will I hope will be of assistance to the
Committee.!

The Crisis Point

Our current election funding system has us hurtling towards oligarchy. The lack of trust between
the American people and our representatives in government has reached a crisis point.

The problem of money influencing elections is not merely about the amount of money, it is that
most of the money comes from a small slice of the Americans. Consider political contributions
of $200 or more: Such contributions account for over 70% of national election spending, yet they
are coming from only 0.47% of the U.S. population. Let that sink in: The vast majority of
election spending (over 70%) is coming from less than ¥ of one percent of all Americans.

Americans know that this lop-sided system has an effect on political

representation. Overwhelming donor influence is producing a pervasive public cynicism that

undermines trust in our political institutions. In the 1990s, more than half of Americans had a
favorable view of Congress but now barely 1 in 5 have such a view.? A large majority (72%)
now believe that people who contribute to campaigns have more influence than other

people. And Americans (76%) believe that government is run by a few self-serving interests.

Although the picture is grim, it is not hopeless. Americans’ negative views of our current
political system are coupled with a desire for reform. “There is broad support for making
sweeping changes to the political system: 61% say ‘significant changes’ are needed in the
fundamental ‘design and structure’ of American government to make it work for current
times.” With specific regard to campaign finance, a wide bipartisan majority of Americans
(77%) believe that there should be limits on campaign spending.® There is also bipartisan
agreement on the importance of voting: 76% of Republicans and 76% of Democrats say it is
very important. On the whole, the public opinion data suggest that Americans are yearning for
representative integrity, and overwhelmingly — across partisan divides- support a Constitutional
amendment to address the undue influence of money in elections.*

An Amendment Is Necessary

A constitutional Amendment is necessary because the Supreme Court has left us with no other
choice. From its 1976 decision in Buckley v. Valeo to more recent decisions, the Supreme Court

U Jeffrey D. Clements, “But [t Will Happen . 4 Constitutional Amendment o Secure Political Fauality in Election
Spending and Represestation, 13 Harvard Law & Policy Review 373 (2019); Statements of Jim Rubens, Elizabeth
Doty, John Pudner, Devin Height, Rod Morrison, Alan LaPolice, Ellen Green Bush-Marie Henseler Kimmel-Robbi
Duda, and Chet Hunt.

2 Gallup - 2019 hups://news.gallup.convpoll/257762/congressional-approval-

steady.aspx?g_source=link NEWSVO&e medium=TOPIC&e campaign=item &g _content=Congressional%2320
Approval%2520Steady%2520at%252020%2523

3 Pew, https://www people-press.org/20 18/04/26/the-public-the-political-sy stem-and-american-democracy/

4 University of Maryland, School of Public Policy, https:/ww.publicconsultation.org/redblue/verv-large-
majorities-support-congressional-bills-to-reduce-influence-of-big-campaign-donors/
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launched the country into an experiment in aggressive judicial intervention against the traditional
balancing of interests that the people and our representatives had brought to free speech and
money in elections for the first two centuries of our Republic.

The general public began to understand the drastic nature of the Court’s jurisprudence after
Citizens United v. Federal Election Commission was decided in 2010. In that 5-4 decision, the
Court held that corporations and unions could spend unlimited money from their general
treasuries to advocate for or against candidates. With several additional decisions, the Court
effectively decreed that the American people cannot legislate election funding limits regardless
of the loss of equal rights to representation and free speech, and regardless of the problem of
systemic corruption.

Because the Court has made an interpretation of constitutional text in these decisions, the only
solution is to amend the Constitution and make clear that the Court’s approach has been wrong.

Elements of the Amendment

A well-crafted amendment should protect free speech and representation rights of all Americans,
restore traditional anti-corruption Constitutional principles, and protect the integrity of the
elections and government by enabling Congress and the States to enact reasonable limits on
expenditures to influence elections.

H.J. Res. 2 and other proposals for an effective amendment are taking the right direction.
However, constitutional amendments require national consensus, and cross-partisan support. We
encourage this Committee to work together to craft language that can both be effective and
command supermajority support in Congress and in the states. To be effective, such language for
an amendment should incorporate the following elements:

o The amendment should explicitly elevate the values of self-government, electoral
integrity, anti-corruption, and political equality of Americans.

o The amendment should give Congress and the States some flexibility in experimenting
with reasonable election regulations. This might be achieved through language that points
to a level of scrutiny based on proportionality or fit between the regulations and the
governmental interests being served by those regulations.

e The amendment should affirm the freedom of the press and the freedom of speech of all
Americans, recognizing that in the political context, from Congress to town meetings to
simple conversation and debate among Americans, reasonable limits on volume (but not
on ideas) protects the free speech rights of every citizen, and allow more debate, more
ideas, more listening, more deliberation, and make effective government of the people
possible.

¢ The amendment should allow Congress and the States to distinguish between human
beings and artificial entities (such as corporations or union entities) when regulating
campaign finance.
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Thank you again. We look forward to being of assistance to your deliberations on this matter
and would be happy to provide any additional information.
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| am a Republican, past New Hampshire state senator and New Hampshire GOP platform
committee chair, and 2014 and 2016 candidate for U.S. Senate. In business, I'm a serial
entrepreneur and venture investor, and my non-profit work includes service as a board member
for American Promise and New England chair of Take Back Qur Republic. My opinions here are my
own, not necessarily those of any organization. | am happy to provide hard copies of the
hyperlinked sources and can be reached at JimRubens@gmail.com.

Pragmatism partially explains what seems a partisan divide on campaign finance reform in
Congress. Until recently, Republicans have been able to marshal larger sums of concentrated,
scientifically-targeted campaign money. This tilt reversed with the 2018 election cycle, when
liberal dark money groups mastered the concentrated-money game and outspent conservatives
by almost 2 to 1. For the 2020 cycle, as measured by total direct and indirect money reported to
date, Democrat and liberal groups are again ahead, by more than 2to 1.

For this coldly pragmatic reason alone, Congressional Republicans might soon join the push for
a corruption reform amendment. But Republican backing is far more powerfully compelled by
our constitutional conservatism and by fundamental conservative principles.

To defend federalism.

Since the Citizens United ruling, concentrated, strategically-targeted, out-of-state money from
Tom Steyer, George Soros, Sheldon Adelson and the big unions have flooded campaigns with
hundreds of millions of dollars. In swing states and Congressional districts -- even in state
legislative races — money sources controlled by not more than a few hundred San Francisco,
Manhattan and likely foreign individuals are picking our candidates. “Outside spending surpassed
candidate spending in 126 races since the ruling. That happened just 15 times in the five
election cycles prior,” according to original analysis by OpenSecretis.org.

Home-grown, locally-funded candidates are often overwhelmed. Campaign ads, increasingly
funded by independent money, have become more negative and more false. Debate over key
issues is narrowed, voters get even more cynical ... and issues get nationalized. Warns former
Congressman Zach Wamp, R-TN, “[T]his should be a wake-up call to Republicans. Secret
spending in elections has the potential to denigrate every candidate in every election, and
candidates are losing complete control of the messages in their campaigns.”
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Three people including me (the conservative challenger) ran in New Hampshire’s 2016 race for
U.S. Senate. $132 million was spent, $100 for every living person in my state, 95 percent from
out-of-state sources, the race decided for the Democrat by 1,700 votes. It is a near certainty
that New Hampshire voters did not determine the outcome of this election.

The 10" Amendment reserves to the states and people, respectively, all powers not expressly
granted by the Constitution to the federal government. The 10" Amendment guarantees respect
for local preferences and political space to test and replicate successful policies. The 10t
Amendment permits Americans to live in peace with one another, despite our differences. The
10" Amendment is our protection against remote, ivory-tower, one-size-fits-all government. The
out-of-state, big-money system is now eclipsing federalism, one of our strongest protections
against the tyranny that history shows grows in the dark swamps of concentrated power.

To defend capitalism.

American free-market capitalism has bestowed greater aggregate wealth, progress and well-
being worldwide than in all of prior human history. But the current system of pay-to-play,
concentrated money politics has mutated free-market capitalism into crony capitalism. Under
crony capitalism, government picks economic winners and losers by doling out tax breaks, loan
guarantees, regulatory favors and contract awards. instead of delivering better products and
services to customers, business competes by buying influence or submitting to extortion in
Washington.

The result? Innovation and new business formation have dropped to historic lows. Financial

engineering is in, and capital investment and long-term r&d are out. It’s why the United States has
the world’s highest drug prices, broadband and cellular dead zones, and trillion-dollar, sitting-duck
weapons systems that don’t work. It's why young and non-white voters — who will be the majority
in a generation -- now favor socialism over capitalism. The pay-to-play influence economy enabled
by our corrupt campaign finance system is the single most direct threat to free-market capitalism.

To defend fiscal sanity.

Sustainably low taxes come from sustainably low spending. Conservatives have learned that big-
money donors do not care much about conservative philosophy. Big money is united around the
endless push for more spending and tax loopholes for their favored policies. And big money is
driving big spending in a big way — because crony capitalism is so much more profitable than
slugging it out in the competitive marketplace.

A recent Forbes magazine study found that, for each one dollar of lobbying, the top ten spenders
got $1,000 in grants and contracts ... paid for by taxpayers. A Sunlight Foundation study showed
that for every dollar of lobbying and political contributions, politically active corporations received
$760 in the form of tax breaks, loan guarantees and contracts ... paid for by taxpayers.

Legalized pay-to-play corruption is why we've got trillion-dollar deficits as far as the eye can see.
1t's why Washington recklessly loads crushing future debt service onto the backs of young people,
our kids and our grandkids. Warns Admiral Mike Mullen, former chairman of the Joint Chiefs of
Staff, “... the single greatest threat to our national security is our debt.” We can draw a straight line
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from the corrupt, big-money system to weakened national security, short-termism, twisted
monetary policy, unsustainable spending commitments, and punishing future tax increases.

To defend constitutional conservatism.

Those supporting Citizens United view most limits on campaign contributions or spending as
violations of First Amendment free-speech protections. However, as the Court has long
recognized, the Constitution is to be understood as a whole, with its provisions sometimes in
conflict with one another and thereby subject to balancing tests.

Citizens United weighed two such First Amendment tests: “anti-distortion” {i.e., fairness to un-
monied speakers) and political corruption. The Court found that neither justified the
contribution limits it struck down. While most Citizens United opponents view the Court as
having erred in not applying both tests, | argue here only for corruption.

Central to its ruling, the Court conjured from thin air and against all evidence to the contrary its
assertion as “fact” that billions in concentrated money have not corrupted American politics:

“Ilindependent expenditures, including those made by corporations, do not give rise to
corruption or the appearance of corruption ... The fact that speakers may have influence
over or access to elected officials does not mean that these officials are corrupt ... The
appearance of influence or access ... will not cause the electorate to lose faith in our
democracy.”

Objectively considered, Citizens United and its progeny enabled the current campaign money
system. This system features billions of dollars in increased spending controlled by tiny fraction
of voters. The Court’s cribbed conception of corruption (bags of cash for votes) is flatly
disproven by a ground-breaking 2014 study by two Princeton political scientists. They traced
the outcomes of 1,779 contested federal policy issues over a twenty-year period, finding -- little
surprise — that economic elites and organized business interests enjoy substantial impact. The
stunner: average members of public have statistically zero influence.

The Court was also factually wrong about the appearance of corruption. At 17 percent, public
trust in our federal government sits today at a historic low. Two recent national polls
{Rasmussen 4/24/19; Campaign Legal Center 11/8/19) show that Americans now rank political
corruption as our nation’s number one most serious and crisis-level issue.

The corruption we must now address is that American citizens, to whom our Founders designhed
our government to be solely accountable, now have zero influence. Even more damaging, we
know it. Constitutional conservatives have a sound factual basis -- grounded in First
Amendment protections and in a careful reading of Citizens United -- to support an anti-
corruption amendment.

An amendment grand bargain.

The facts about our corrupted political process are blazingly obvious to the public. These facts
are why supermajorities ~ 66 percent of Republicans and 85 percent of Democrats - back a
constitutional amendment to restore to Congress and the states the power to set reasonable
limits on campaign spending and contributions. Resolutions to launch exactly this amendment,
H.l.Res.2 and 5.J.Res.51, have been introduced into both bodies of Congress. But, of the 256
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combined co-sponsors, only two are Republicans, not propitious for the bi-partisan two-thirds
majority required for passage.

In the eerily parallel partisan universe, since 1995 when the Supreme Court struck down term
limits for members of Congress, Republicans in Congress have repeatedly backed a
Congressional term-limits amendment, but never with sufficient Democrat support. But just as
with an anti-corruption amendment, a supermajority of voters — 76 percent of Democrats and
89 percent of Republicans -- support term limits. However, the leading resolutions to launch a
term-limits amendment, H.J.Res.20 and S.J.Res. 1, have a combined 63 co-sponsors, only two of
whom are Democrats.

If a bi-partisan group of House members were to agree to such a grand bargain, combining
campaign anti-corruption and term limits amendments, Congress would not only give the
overwhelming majority of Americans what we have been seeking for years, but would renew
the American Republic and government of the people for generations to come. With this grand
bargain, Congress could break gridlock and send two extraordinarily popular amendments to
the states for potential ratification. (These amendments should be considered by the states as
separate questions.)

As a longtime citizen, candidate and elected Republican advocate for both amendments, |
strongly believe that advocates for both amendments can be persuaded to get behind a
combined resolution. The breakthrough bi-partisanship needed to get this done will be the
biggest move in many years to restore faith in democracy and to heal our divided republic.
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As former political consultant and longtime conservative Republican, I ran an effort to reach 14
million Catholic and socially conservative Christians in 16 states for George W. Bush in 2000
and have advised many Republican campaigns, including former Representative Dave Brat’s
successful campaign that challenged former House Majority Leader Eric Cantor in Virginia. 'm
now the executive director of Take Back Our Republic. I formed Take Back Our Republic as a
full-time endeavor to correct the misconception that "campaign finance reform" was something
only progressives should support. In our first year, for example, we successfully helped recruit
52 Republicans to join 31 Democrats to sponsor a bill to discourage foreign donations to
campaigns. 1 also serve on the advisory council of American Promise.

Managing successful political campaigns for nearly three decades, I've seen firsthand the power
big money holds over our political system. This is a growing crisis that neither major political
party is solely responsible for creating, and that both major parties must act together to fix. One
necessary and critical step needed now is a Constitutional amendment so that the people, through
our representatives in Congress and the states, may enact reasonable limits and better address the
undue influence of money in elections. This amendment is necessary to set a sound foundation
for a system in which all Americans may exercise free speech and have representation in our
government, while better securing the fundamental role of the states in our federalist system —as
our nation’s founders intended.

As this hearing concerns the 10th Anniversary of the Citizens United Supreme Court decision, 1
wanted to share with members of the Constitution Subcommittee my reasons for supporting a
constitutional amendment to address the unintended consequences, and unanticipated and
systemic effects, of that decision. I encourage members of Congress to work across the aisle to
make this historic and fundamental reform a reality. Thank you.

Attachment: I’'m a Conservative Against Citizens United, John Pudner, The Hill, January 20,
2020.
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Mr. DEUTCH. Thank you, Chairman Cohen, Ranking Member
Johnson, and members of the subcommittee. It has been 10 years
since the Supreme Court’s disastrous decision in Citizens United,
and I am here today to call for a constitutional amendment to over-
turn it.

In the 5—4 majority opinion, Justice Anthony Kennedy dismissed
concerns about corruption caused by limitless spending. He wrote,
“The appearance of influence or access will not cause the electorate
to lose faith in our democracy.” But it has.

The decision knocked down longstanding bipartisan campaign fi-
nance laws.

There are three primary problems that have crystallized in the
Citizens United decade. First, extreme election spending destroys
any hope of political equality in America. Second, current disclo-
sure and anti-coordination rules have not prevented corruption or
stopped foreign interference. And third, very few very wealthy indi-
viduals have extraordinary influence. Government institutions too
often focus on their pet projects rather than on the public will.

Citizens United unleashed a torrent of billions of dollars into our
elections. In the 20 years before the Citizens United decision, $750
million of outside spending. In the 10 years since, over $4.5 billion.

Dark money groups are not required to disclose their donors.
Their spending jumped from $129 million in the 10 years before
the decision to $1 billion since. The 10 families who spent the most
]ionl 1our elections in the Citizens United decade spent a total of $1.2

illion.

Now, to put that in perspective, it would take 6 million Ameri-
cans spending $200 each to match the spending of these 10 fami-
lies. This flood of spending has distorted the agenda in Congress,
and we now know that it is sapping America’s faith in our democ-
racy and our government.

Eighty-four percent of Americans think that special interests
come first here. Last year the House passed the For the People Act
and the Voting Rights Advancement Act, and these bills would re-
quire disclosure and end gerrymandering and make it easier to
vote and protect voting rights. But statutory changes alone can’t fix
the problems created by Citizens United.

The Democracy for All Amendment would allow reasonable limits
on campaign spending. Americans want to get big money out of our
elections. The amendment rejects the Supreme Court’s claim that
only quid pro quo bribes can corrupt politicians. Our amendment
would level the playing field. It would promote political equality,
and it would protect the integrity of our government institutions
and elections.

I want to thank the millions of advocates and hundreds of orga-
nizations who built the movement to get money out of politics.
Twenty states and over 800 local governments are calling for a con-
s;clitutional amendment, and we wouldn’t be here today without
them.

I want to thank Vice Chair Raskin, Representative McGovern,
Representative Katko, and Senators Udall and Shaheen for joining
me in introducing this bipartisan amendment. And I want to thank
the 210 co-sponsors, including Congresswoman Jayapal and many
members of this subcommittee, for their support.
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And to be clear, this issue is not partisan among the American
people. In 2018, the University of Maryland reported that 75 per-
cent of Americans, three-quarters of all Americans, support a con-
stitutional amendment to allow for limits on election spending.
That includes 85 percent of Democrats, 70 percent of Independents,
and two-thirds of Republicans.

We must overturn Citizens United to fulfill the ideals we af-
firmed at our nation’s founding. The Democracy for All Amendment
is necessary because your status in our democracy should not de-
pend upon your status in our economy. Whether you work three
jobs and barely get by, or you own three homes and you barely
work, the eyes of our law, the eyes of our government, our elec-
tions, must see all Americans as equal. This amendment will get
money out of our elections. And most importantly, it will put voters
back in charge.

With that, Mr. Chairman, I appreciate the time, and I yield back.

[The statement of Mr. Deutch follows:]
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Thank you, Chairman Cohen, Ranking Member Johnson, and Members of the Subcommittee, for

the invitation to testify today.

On January 21, 2010, the Supreme Court issued its decision in Citizens United v. FEC. In the
majority opinion, Justice Anthony Kennedy dismissed concerns that opening our politics to
unlimited spending by corporations, unions, and non-profits would corrupt our elections. “The
appearance of influence or access... will not cause the electorate to lose faith in our democracy,”
he wrote.! With that reasoning, four other justices joined him in knocking down longstanding,
bipartisan campaign finance laws. The decision ushered in an era of explosive political spending,
outsize influence of wealthy individuals and corporate special interests, countless loopholes that
leave our elections vulnerable to attack. Together, those impacts have undermined Americans’

faith in our democracy.

Citizens United, together with a few subsequent decisions, shredded nearly all campaign
spending limits, leaving those intended to stop quid pro quo corruption. Although I'm sure most
Americans are now quite comfortable with the Latin phrase itself, they also know very well that
buying favors directly from politicians isn’t the only problem facing the American democratic

experiment.

It’s been 10 years. What has changed? Citizens United prompted a dramatic increase in political
spending. Outside groups increased their spending from $750 million over the two decades
before the decision to nearly $4.5 billion in the Citizens United era.” That means 86 percent of all

outside spending over the past 30 years came in the 10 years since the decision.

! Citizens United v. Federal Election Commission, 558 1.8, 310 (2010).

2Karl Evers-Hillstrom, More Money, Less Transparency: A Decade Under Citizens United, Center for Responsive

Politics, (Jan, 14, 2020), https//dkfivedis3etk cloudfront net/news/reportsleitizens-united/OpenSecrets-more-money -
2559 20transparency -a~-decade-under-citizens-united . pdf.
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The explosion of spending includes a massive increase in spending by groups that are not
required to disclose their donors. The Center for Responsive Politics found that these so-called
“dark money” groups spent $963 million over the past decade compared to $129 million in the

ten years before Citizens United

While the five justices who got it wrong in 2010 may have been naive to the reality of political
campaigns, those of us who serve in Congress are not. The Court downplayed the risks of a tidal
wave of political cash by claiming that disclosure requirements and prohibitions against
candidates coordinating with outside groups would prevent corruption. But we now know, just as

many of us had feared, that those safeguards have been underutilized and ineffective.

Over the past 10 years, we have seen wealthy individuals and corporations evade disclosure and
slip around anti-coordination rules. Candidates are not allowed to coordinate with Super PACs.
But that has not stopped top staff from jumping from inside campaigns out to Super PACs and
dark money groups, achieving the same result. While candidates are not allowed to ask for high-
dollar contributions in excess of annual limits, we have seen them play tag team with super
PAC:s to help tee up million-dollar asks. The Court left intact prohibitions on campaign spending
by foreign individuals and corporations. But, without disclosure requirements on tax-exempt

groups, we have seen foreign money laundered into American elections.

Last year, the House of Representatives responded to many of these concerns by passing
comprehensive reforms in the For the People Act (H.R. 1) and the Voting Rights Advancement
Act (H.R. 4) that would make it easier for Americans to vote, bolster voting rights, end
gerrymandering, secure our elections, add disclosure requirements, empower all Americans to

participate in politics, repair the Federal Election Commission, and fortify ethics laws.

But legislation can only go so far. The deeply rooted problem of money in politics requires a

constitutional amendment. The Democracy for All Amendment (H. J. Res. 2) complements these

1d.
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legislative reforms by overturning Citizens United and allowing the American people to put

reasonable limits on money spent in our elections.

I want to thank Vice Chair Raskin, Representative Jim McGovern, and Representative John
Katko for joining me in introducing this bipartisan amendment to give American voters equal

footing in our elections.

Our amendment rejects the Supreme Court’s idea that only quid pro quo corruption threatens our

elections.

Our amendment overturns Citizens United and expands beyond the Supreme Court’s narrow
corruption framework laid out in Buckley v. Valeo, In that case, the Court wrongly presumed that
limitless independent expenditures by individuals would not undermine our system of

representative democracy.

Our amendment would correct the Court’s missteps to level the electoral playing field, promote

political equality, and protect the integrity of our government institutions and elections.

As of today, The Democracy for All amendment has earned the support of 210 cosponsors. 1
want to thank them all, including Congresswoman Jayapal and many members of this
subcommittee, for their support. We understand that amending the constitution is a serious
endeavor. It must be done very carefully and only to respond to problems that strike to the core
structures of our democratic republic. That is what this amendment does, and it is supported by a

movement that will see these important reforms through.

Millions of advocates around the country led by a coalition of over 150 reform groups support
the Democracy for All Amendment. At the five-year anniversary of the Citizens United decision

they sent over five million petition signatures to Congress calling for it to be overturned.

The American people also strongly support making this change. In 2018, the University of
Maryland reported that 75 percent of Americans from both parties want their representatives to

support an amendment to allow for limits on election spending, including 85 percent of



37

Democrats, 70 percent of Independents, and 66 percent of Republicans.* This broad base of
bipartisan support from grassroots advocates has helped pass resolutions supporting an

amendment in 20 state legislatures and 800 local governments across the country.”

While millions support getting money out of our elections, a mere handful have dominated
spending since Citizens United. The ten families who spent the most in our elections in the
Citizens United decade spent a total of $1.2 billion. If that spending should be viewed as an
exercise of free speech rights—as supporters of Citizens United allege—those 10 billionaire

couples would have the rights equal to 6 million Americans spending $200 each in our elections.

What is now a “billionaire problem” was previously referred to in 1987 as a “millionaire
problem.” That is when then-freshman U.S. Senator from Kentucky Mitch McConnell filed his
own constitutional amendment to allow Congress to set limits on election spending. He said,
"[Amending the constitution] would give the Congress an opportunity to level the playing field,
eliminate the millionaire's loophole, put everybody on the same footing, so that the meat-cutter
and coal miner and taxicab driver and anybody else in American society who can go out and get
a lot of support from a lot of people could still raise the money, use the television, get into the

race and build the contest."®

America has always been chasing the ideals we set at our nation’s founding. Progress has been
defined by hard-fought steps toward the realization of equality under the law. The Democracy
for All Amendment is one of those necessary steps because your status in our democracy should
not reflect your status in our economy. Whether you work three jobs and barely get by or own
three homes and barely work—the eyes of the law, our government, and our elections should see

all Americans as equal.

4 Steven Kull, dmericans Evaluate Campaign Finance Reform: A Survey of Voters Nationwide, University of
Maryland School of Public Policy, Program for Public Consultation, (May 2018),

http/Awww, publicconsultation.org/wp-content/uploads/2018/05/Campaign Finance Report.pdf

* United For the People, State and 1.ocal Resolutions, hitp:;//united4thepeople.org/state-local/ (Feb. 3, 2020).

8 Senator McConnell (KY). “The Dangerous Cliff of Campaign Spending” Congressional Record 133:132 (Aug. 6,
1987) p. 11338, Accessed: Feb. 2, 2020,
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This amendment will take money out of our elections and put voters back in charge. The current
system has this dynamic exactly backwards. Polling consistently shows that—contrary to Justice
Kennedy’s prediction—money in politics has shaken Americans’ faith in our democracy. For

example, 84 percent of Americans think that government works for special interests—not for the

people.”

The toxic influence of money in our elections touches every issue we face as a nation. And
makes it harder to solve problems. For example, over 90 percent of Americans want stronger
background checks for gun purchases® and 7 out of 10 want action to respond to climate change.®
When it comes to many of the most important issues we face as a nation, powerful special

interests flood our elections with money to stand in the way of change.

In 2014, the Supreme Court further weakened campaign finance laws in McCutcheon v. Federal
Election Commission by striking aggregate contribution limits. The decision permitted wealthy
individuals to max out their donations to as many federal candidates as they wish. In his
dissenting opinion, Justice Stephen Breyer warned, “Where enough money calls the tune, the
general public will not be heard.” This amendment responds to that warning by getting high-
dollar contributors and million-dollar spenders out of the ears of elected officials to reorient the
priorities of lawmakers toward a broader and more representative cross-section of their

constituencies.

Citizens United betrayed our fundamental American values, corrupted our elections, and elevated
the interests of billionaires and corporations above the concerns of American voters. Ten years
later, T urge all my colleagues to support the Democracy for All Amendment to put voters back

in charge of Washington and restore the faith of the American people in our democracy.

? Liz Kennedy, Drain the Swamp: Conflicts of Intevest, Lobbving, and Corruption Solutions to Restore Trust in
Government that Works for Americans, Center for American Progress, (Jan. 5, 2017),

https/fwww, americanprogress.org/issues/democracy freports/2017/01/05/29594 7 /drain-the-swamp/.

8 Chris Abele, 90 percent of Americans “support universal background checks” for gun purchases, Politifact, The
Poyater Institute, https:/fwww.politifact com/Afactchecks/20 1 T/oct/03/chris-abele/do-90-americans-support-
bagkground-checks-all- /

¥ Yale Program on Climate Change Communication, Poll: American Voters support Climate Action, (Sept. 4, 2019),
hitps//climatecommunication.vale.edwnews-events/poll-american-voters-support-climate-action/

3
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Mr. CoHEN. Thank you, Mr. Deutch. Very well timed and very
well delivered.

Ms. Jayapal is next. Representative Pramila Jayapal has been a
leader in Congress on many, many progressive issues. She rep-
resents the 7th Congressional District of Washington State. She is
a member of the House Judiciary Committee, where she sits on the
Immigration and Antitrust Subcommittees. She is a senior Whip
for the Democratic Caucus and Co-Chair of the Congressional Pro-
gressive Caucus and the Women’s Working Group on Immigration.
She is the sponsor of H.J. Res. 48, a proposed constitutional
amendment providing that the rights protected by the Constitution
of the United States are the rights protected of natural persons
only.

Congresswoman dJayapal, you are recognized for 5 minutes.
Thank you.

STATEMENT OF THE HON. PRAMILA JAYAPAL, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF WASHINGTON

Ms. JAYAPAL. Chairman Cohen, Ranking Member Johnson, and
members of the subcommittee, thank you so much for the oppor-
tunity to testify on my bill, House Joint Resolution 48, the We the
People Amendment.

Ten years ago, the Supreme Court issued its 5—4 landmark rul-
ing in Citizens United v. Federal Elections Commission. The impli-
cations of Citizens United reach far beyond electoral politics and
political donations. It has had a profound impact on our elections,
our policymaking, and our daily lives.

And that is why I am proud to sponsor H.J. Res. 48, the We The
People Amendment, a comprehensive solution to the Citizens
United decision. Corporations and the few ultra-rich have hijacked
our elections for far too long. The We The People Amendment
would put power back to everyday people by ending corporate
personhood and clarifying that money does not equal free speech.

Citizens United established political spending as protected
speech under the First Amendment of the Constitution and further
prevented the government from limiting corporations and other en-
tities from spending money on candidates in elections. This estab-
lished a dangerous precedent of corporate personhood that the We
the People Amendment reverses by specifying that the rights pro-
vided by the Constitution are for real people, individuals, not cor-
porations.

The Supreme Court’s decision empowered the Federal Elections
Commission to allow outside groups to accept unlimited political
donations, giving corporations and the ultra-rich unrestricted
power in elections. This created an enormous imbalance in power
in which the average American’s ability to influence elected offi-
cials is dwarfed by large corporations.

As we in Congress grapple with critical issues such as climate
change, immigration, and an inequitable health care system, we
must recognize the power that those with financial stakes in these
industries such as the oil and gas, private prison, and insurance
companies exert in our elections.
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The We the People Amendment would regulate political dona-
tions and mandate public disclosure to ensure transparency and
public accountability.

Yet, the impact of Citizens United is not limited to the role of
money in politics. The freedom of expression granted to corpora-
tions in Citizens United led to the decision in Hobby Lobby v.
Sebelius. The Court granted a corporation the ability to opt out of
provisions of the Affordable Care Act in order to deny basic health
care to women employees on the basis that a corporation has reli-
gious liberty. It puts corporate rights over a woman’s right to make
decisions about her own body, and it is one more reason why we
must limit corporate personhood beyond elections.

Research has found, as my colleague Mr. Deutch said, that 77
percent of Americans believe that there should be limits on the
amount that both individuals and groups can spend on campaigns.
The time has come for Congress to intervene. I am a proud co-spon-
sor of H.R. 1, the For the People Act, and of Congressman Deutch’s
Democracy for All Amendment. I believe that Congress and the
states must do the important work of regulating campaign con-
tributions and distinguishing between people and corporations
when creating campaign finance legislation.

The We the People Amendment goes further, to end corporate
constitutional rights and ensure that our democracy is really of the
people, by the people, and for the people. I believe our democratic
values are worth more than what corporations can pay. In the Citi-
zens United dissenting opinion Justice Stevens wrote, “corporations
have no consciences, no beliefs, no feelings, no thoughts, no desires.
Corporations help structure and facilitate the activities of human
beings, to be sure, and their ‘personhood’ often serves as useful
legal fiction. But they are not themselves members of ‘We the Peo-
ple’ by whom and for whom our Constitution was established.”

As members of Congress, we are here to serve the people, not to
serve corporations. We are here to ensure that our democracy is
sustained by We the People, and that we in Congress, the elected
members, elected by our constituents, must listen only to We the
People.

I look forward to working with my colleagues on this committee
to reverse the harmful impacts of Citizens United and advance the
goals set forth in this amendment, and I thank the movement
around the country that has forced us to take on this issue.

I yield back.

[The statement of Ms. Jayapal follows:]
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Ten years ago, the Supreme Court issued its 5-4 landmark ruling in Cifizens United v
Federal Elections Commission.” The implications of the Citizens United ruling reach far beyond
electoral politics and political donations—it expanded the notion of corporate personhood and
brought in a new age of outside money in politics. In the ten years since the ruling, our nation
has felt the profound impact of this decision in our elections, our policy making, and our daily
lives.

1 am proud to sponsor House Joint Resolution 48, the We The People Amendment, a strong,
comprehensive solution to the Cifizens United decision. Corporations and the ultra-rich have
hijacked our elections for far too long. The We The People Amendment would bring that power
back to everyday people by ending corporate personhood and clarifying that money does not
equal free speech. Specifically, the resolution proposes a constitutional amendment that ends
corporate personhood by providing that:

1. the rights protected by the Constitution are the rights of natural persons only;

2. artificial entities (such as corporations, limited liability companies, and other
entities established by the laws of any state, the United States, or any foreign
state) shall have no rights under the Constitution and are subject to regulation by
the people, through federal, state, or local law; and

3. the privileges of such artificial entities shall not be construed to be inherent or
inalienable.

The amendment further requires federal, state, and local governments to:

1. regulate, limit, or prohibit contributions and expenditures, including a candidate's
own contributions and expenditures, to ensure that all citizens, regardless of their
economic status, have access to the political process and that no person gains, as a
result of that person's money, substantially more access or ability to influence the
election of any candidate for public office or any ballot measure; and

2. require that any permissible contributions and expenditures be publicly disclosed.
The judiciary is prohibited from construing the spending of money to influence
elections to be speech under the First Amendment.

Amending the Constitution is a grave matter, but the impact of Citizen's Uniied on our
democracy demands a serious response. Prior to the Supreme Court’s decision in Citizen’s

Y Citizens United v. Federal Election Commission, 130 S.Ct. 76 (2010).
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United, the majority of political donations were from individuals, in small amounts, and given
directly to campaigns in a public and traceable fashion.2 Then Citizens United established
political spending as protected speech under the First Amendment of the Constitution, and
further prevented the government from limiting corporations and other entities from spending
money on candidates in elections. This established a dangerous precedent of corporate
personhood that the We the People Amendment reverses by specifying that the rights provided
by the Constitution are for real people, not corporations.

The Supreme Court’s decision further empowered the Federal Elections Commission
(FEC) to subsequently issue rulings that allow outside groups to accept unlimited political
donations.® These outside groups have morphed into Super PACs, political action committees
that may accept unlimited donations and expend unlimited resources, so long as it is not in direct
coordination with a specific candidate’s campaign.* This allowed corporations and the ultra-rich
to exert their power in elections without any restrictions, and support candidates that further their
corporate interests. This creates an enormous imbalance of power, in which the average
American is outweighed in their ability to influence their elected officials. My We the People
Amendment would regulate political donations and ensure that they are publicly disclosed to
ensure transparency and public accountability.

Our nation cannot afford to wait any longer to take action. Citizens United resulted in a
flood of money into politics at the federal, state, and local level. Since January 2010, every
election has been more costly than the last as outside spending has ballooned. In the 2008
election—the last election prior to the Cifizens United ruling—outside spending constituted only
six percent of total election spending.® Since 2010 outside spending has grown exponentially. In
the 2010 elections, just months after the decision, outside spending grew to nine percent of total
election spending ® By the 2012 Presidential election, that number grew to 17 percent, nearly
triple that of the 2008 Presidential election.” In the 2016 Presidential election, outside spending
constituted 22 percent of total election spending.®

This translates to a dizzying amount of money in our elections. Since January 2010, over
2,200 corporations have publicly disclosed $313 million in donations to over 500 Super PACs.®
This is supplemented by $226 million spent by 30 corporate trade groups that do not disclose

2 Karl Evers-Hillstrom, et. al., More money, less ransparency: A decade under Citizens United, Center for
Responsive Politics (Jan. 14, 2020) https:/www.opensecrets org/news/reports/a-decade
3 Tim Lau, Citizens United Explained, Brennan Center for Justice (Dec. 12, 2019)
https://www brennancenter.org/our-work/research-reports/citizens-united-explained

~under-citizens-united

* Alan Zibel, Oligarch Overload: How Ultra-Rich Donors Have Flooded American Politics With Cash Since
Citizens United, Public Citizen (Jan. 15, 2020) https://www.citizen.org/article/oligarch-
overload/?e¢Type=EmailBlastContent&eld=33ce6cd2-2211-49a4-bc83-d7f0acTald4 1

* Karl Evers-Hillstrom, et. al., More money, less ransparency: 4 decade under Citizens United, Center for
Responsive Politics (Jan. 14, 2020) https.//www.opensecrets.org/news/reports/a
61d.

" 1d.

3 1d.

9 Rick Claypool, Corporations United, Public Citizen (Jan. 15, 2020) https://www.citizen.org/artic
united-citizens-united-10-vears-report/.
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their donors.'® Yet it is individual donors who have taken true advantage of the Citizens United
decision and the new ability to donate unlimited amounts into super PACs. Nearly $1.4 billion
has been donated by 25 individuals, constituting half of all super PAC donations.!

As Congress grapples with the most crucial issues of our time such as climate change,
immigration, and an inequitable health care system, we must recognize the power that those with
financial stakes in these industries exert in our elections. Scientists are unanimous on the need to
reduce our reliance on coal and oil immediately. Yet of the top 20 corporate political spenders
between 2010 and 2020, a quarter were either oil/gas or coal corporations with a financial stake
in electing candidates that will oppose policies to address climate change.!? The number of
migrants detained in for-profit detention facilities grew 442 percent between 2000 and 20161
The profiteers have taken notice. GEO Group, the largest private actor in immigration detention
donated hundreds of thousands of dollars to PACs that supported Donald Trump and spent $4
million in lobbying in Washington, DC on candidates that would support the expansion of
detention ' As Congress and Presidential candidates debate the role of private insurers in health
care reform, insurance companies have already spent $4.5 million in the 2020 election cycle.!®

Yet the true impact of the Citizens United decision is not limited to the role of money in
politics. It is also important to consider the dangerous precedent of corporate personhood in
Clitizens United that laid the foundation for the Supreme Court’s 2013 decision in Sebelius v.
Hobby Lobby Stores. In the decision before the 10™ Circuit court, Judge Tymkovitch writes, “We
see no reason the Supreme Court would recognize constitutional protection for a corporation’s
political expression but not its religious expression.”!® The freedom of expression granted to
corporations in Citizens United directly led to the freedom of religious expression in Hobby
Lobby. This decision granted a corporation the ability to opt out of provisions of the Affordable
Care Act in order to deny basic health care to women employees, on the basis that a corporation
has religious liberty.!” The We The People Amendment does not simply limit corporate
personhood in the context of elections, but ensures that Constitutional rights are for the people
not corporations in contexts similar to that of the Hobby Lobby decision and across the board.

10 1 (i.

' Alan Zibel, Oligarch Overload: How Ulira-Rich Donors Have Flooded American Politics With Cash Since
Citizens United, Public Citizen (Jan. 15, 2020) https:/~Avww . citizen org/article/oligarch-
overload/?¢Type=EmailBlastContent&eld=33ce6cd2-22f1-49ad4-bc83-d7f0ac5a1d4 1

2 Rick Claypool, Corporations United, Public Citizen (Jan, 15, 2020) https.//www.citizen.org/article/corporations-
united-citizens-nnited- 10-vears-report/.

13 Hauwa Ahmed, How Private Prisons Are Profiting Under the Trump Administration, Center for American
Progress (Ang. 30, 2019) https.//www.americanprogress.org/issues/democracy/reports/2019/08/30/473966/private -
prisons-profiting-trump-administration/.

14 Nick Schwellenbach, Katherine Hawkins, Adam Zagorin, Private Prison Exec Pursues Federal Cash, Spends at
Trump Hotel, The Daily Beast (Nov. 18, 2019). https://www.thedailybeast.com/private-prison-executive-at-geo-
group-pursues-federal-funds-spends-at-trump-hotel

15 Alex Gangitano, Progressives raise red flags over health insurer donations, The Hill (Jan. 16, 2020)
https://thehill.com/policy/healthcare/4785 1 1 -progressives-raise-red-flags-over-health-insurer-donations.

16 Hobby Lobby Stores Inc. v. Sebelius, 723 F.3d 1114 (10th Cir., 2013)

17 Jamie Raskin, The Gospel of Citizens United: In Hobby Lobby, Corporations Pray For the Right To Deny
Workers Contraception, People for the American Way Foundation (March 2014) hetp://www.pfaw org/report/the-
ospel-of-citizens-united-in-hobby-lobby -corporations-pray -for-the-right-to-deny-workers-contraception/.
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Research has found that 77 percent of Americans believe that there should be limits on
the amount that both individuals and groups can spend on campaigns.'® States and localities
across the country have attempted to reel in the cutsize power of corporations in elections. [am
immensely proud to represent Seattle, the first city in the nation to adopt a policy to distribute
“Democracy Vouchers” to support public campaign financing and establish contribution limits
for lobbyists and contractors.!® And T was proud that my amendment to establish a national pilot
for Democracy Vouchers passed as part of HR. 1, the “For the People Act.” But there is so much
more to do. The time has come for Congress to intervene and that is why I am so proud to be the
House sponsor, with Senator Markey, of the We The People Amendment.

1 am also a proud cosponsor of Congressman Deutch’s Democracy for All Amendment.
This legislation takes a crucial step to ensure that Congress and the States may regulate and limit
the amount for campaign contributions and expenditures and distinguish between natural persons
and artificial entities when creating campaign finance legislation. But without a clear end to
corporate personhood, Americans will still feel the impact of the dangerous precedent set by
Citizens United. The We the People Amendment goes further to end corporate constitutional
rights and ensure that our democracy are really of the people, by the people.

I believe our democratic values are worth more than what any corporation can pay. In the
dissenting opinion in Citizens United, Justice Stevens wrote, “corporations have no consciences,
no beliefs, no feelings, no thoughts, no desires. Corporations help structure and facilitate the
activities of human beings, to be sure, and their 'personhood’ often serves as a useful legal
fiction. But they are not themselves members of ‘We the People’ by whom and for whom our
Constitution was established.” As Members of Congress, we are here to serve the people; living,
breathing people, not corporations. I look forward to working with my colleagues on this
committee to reverse the harmful impacts of Citizens United and to advance the goals set forth in
my We The People Amendment to ensure that Constitutional rights are for the people.

¥ Bradley Jones, AMost dmericans want to limit campaign spending, say big donors have greater political influence,
Pew Research Center (Max 8, 2018) https:/www.pew. resedrch of; /fact-tank/2018/05/08/most-americans-want-to-

19 Democracy Voucher Program, Seattle.gov (accessed Feb. 1, 2020)
https://www.seattle. gov/democracyyoucher/about-the-




45

Mr. CoHEN. Thank you, Ms. Jayapal, for your representation and
your testimony.

I thank the first panel for their testimony and their work, and
dismiss them and call up our second panel of witnesses.

Can those of you in the back hear me any better, or is it still
a problem? Good. Thank you.

Normally I do not have the witnesses sworn in or affirmed, be-
cause I think that we shouldn’t put people in that particular posi-
tion, and it is against the law, Section 1001 of Title 18 of the U.S.
Code, to testify before Congress in an untruthful manner which
could subject you to penalties and fines. I think that is sufficient.

Mr. Johnson, who unfortunately is not with us now, is a firm
proponent of having the oath administered, and I had thought that
people would always tell the truth knowing that they are subject
to fine or imprisonment, or at least fine, to lie to Congress.

But yesterday Mitt Romney, what was an historic day in Con-
gress, showed me that at least one person, at least one person, be-
cause they swore their oath to God, it made a difference. So in
honor of Mitt Romney and showing that one person truly does have
concern about not giving false witness because they swore an oath
to God, I am going to ask the witnesses to stand and be sworn in.

Do you swear or affirm under penalty of perjury that the testi-
mony you are about to give is true and correct to the best of your
knowledge, information, and belief, so help you God?

Thank you.

Let the record show the witnesses have answered in the affirma-
tive.

Our first witness is Ellen Weintraub. Ms. Weintraub is the Com-
missioner of the Federal Election Commission, a position she has
held since 2002. She served as Chair of the FEC on three different
occasions, most recently in 2019. She briefly served as Counsel to
the House Ethics Committee.

Commissioner Weintraub received her J.D. from Harvard Law
School and her B.A. from Yale.

Ms. Weintraub, you are recognized for 5 minutes. You know
about the 5 minutes, the red light, the green light.

You are recognized.

TESTIMONIES OF ELLEN WEINTRAUB, COMMISSIONER, FED-
ERAL ELECTION COMMISSION; ROBERT WEISSMAN, PRESI-
DENT, PUBLIC CITIZEN; BRADLEY SMITH, JOSIAH H.
BLACKMORE II/'SHIRLEY M. NAULT PROFESSOR OF LAW,
CAPITAL UNIVERSITY LAW SCHOOL; CIARA TORRES-
SPELLISCY, PROFESSOR OF LAW, STETSON UNIVERSITY
COLLEGE OF LAW

TESTIMONY OF ELLEN WEINTRAUB

Ms. WEINTRAUB. Chair Cohen, Ranking Member Johnson, and
members of the subcommittee, thank you for inviting me to testify
today. It is a pleasure to be part of such a distinguished panel, and
a particular pleasure for me to appear with my old friend and
former colleague, Brad Smith. I compliment the minority on select-
ing such an esteemed panelist.
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In the decade since Citizens United, according to the Center for
Responsive Politics, we have seen $1.2 billion given to candidates,
parties, and outside spending groups from just the top 10 contribu-
tors. We have not seen who 1s behind the nearly $1 billion that has
been spent by dark money groups that keep their donors secret.
And there has been $4.5 billion in non-party outside spending, 12
times as much per year as in the 20 years before Citizens United.

This spending flocks to the most competitive races, where it has
the biggest impact, especially where control of a chamber is up for
grabs. From 2000 to 2006, pre-Citizens United, not surprisingly,
candidate spending exceeded outside spending in the top 10 most
expensive Senate races in every single race. But by 2014, after Citi-
zens United, outside spending topped candidate spending in seven
of those top 10 races. And in those races, the outside groups spent
an average of 80 percent more than the candidates.

But even in the face of Citizens United, there are steps that Con-
gress can take right now to reduce the risk of corruption, to ad-
dress important issues like coordination, coercion, disclosure, and
foreign national spending. Some of these solutions are well-known
to members of this subcommittee: H.R. 1, which passed the House
in 2019, contained many useful reform proposals, requiring better
disclosure of large donors to political committees; clarifying that
the foreign national political spending ban applies to ballot issues;
creating a small-dollar matching public financing program; creating
a Democracy Vouchers pilot program; reforming the financing of in-
augural committees; requiring shell companies to disclose their
beneficial owners; extending electioneering communications disclo-
sure requirements to online ads; and requiring a public file of on-
line political ads.

One reform that would aid in the important effort to exclude for-
eign money from our system was in an earlier version of H.R. 1.
That provision would have required corporations that are spending
in politics to certify that they are complying with the foreign na-
tional political spending ban. I urge you to restore it if the bill is
introduced in a future Congress.

The Supreme Court, in upholding contribution limits in Buckley
v. Valeo, recognized “the reality or appearance of corruption inher-
ent in a system permitting unlimited financial contributions, even
when the identities of the contributors and the amounts of their
contributions are fully disclosed.” But contribution limits have been
undermined by joint fundraising committees that collect upwards of
half-a-million dollars per donor; by so-called cromnibus accounts,
which allow contributors to give to the national party committees
more than $1.5 million per person per election cycle; and by out-
dated coordination standards that cannot bear the weight that
Super PACs have placed on them.

Super PACs are premised on the fiction that they are entirely
independent of candidates, and therefore the money raised by
Super PACs supposedly cannot corrupt those candidates. In reality,
candidates appear as special guests at fundraisers for the so-called
“independent” Super PACs supporting them.

Super PACs are established by close family or current or former
staff of the candidate. Candidates publicly announce which Super
PACs they favor and encourage people to support it. Candidates
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post videos of themselves for the apparent purpose of inviting
Super PACs to use it in ads.

Congress should adopt new law making crystal clear that if we
are going to have independent spending groups, they must be truly
independent of the candidates.

In empowering corporations, Citizens United created opportuni-
ties for unscrupulous employers to pressure their employees to en-
gage in political activity on behalf of management’s favorite can-
didates. Congress should adopt new laws to protect employees from
political coercion.

The proliferation of Super PACs in the post-Citizens United era
has also given rise to new opportunities for con artists. Scam PACs
have become an increasing problem that calls out for strengthening
the anti-fraud provisions.

The chief concern when Citizens United unleashed corporate po-
litical spending was that Fortune 1000 companies would use their
enormous financial might to dominate political discourse. That has
not been the biggest impact. Instead, it is the billionaire mega-do-
nors whose role has been super-charged in the Super PAC era. The
top 1 percent of Super PAC donors accounted for an astonishing 96
percent of funding to these groups in 2018. No statute, no regula-
tion, no FEC advisory opinion can touch this problem. Only a judi-
cial or constitutional reversal of Citizens United can get at the root
of it.

And while I know this is not within the House’s purview, the
FEC could really use some new commissioners to restore our
quorum and let us do our job. So, tell your friends.

Again, thank you for inviting me here today, and I look forward
to your questions.

[The statement of Ms. Weintraub follows:]
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Citizens United at 10:
The Consequences for Democracy and Potential Responses by Congress

February 6, 2020

Chair Cohen, Ranking Member Johnson, and members of the subcommittee, thank you for
inviting me to testify today.

Citizens United has distorted America’s elections for a full decade now. During that time,
according to the Center for Responsive Politics, we have seen $1.2 billion given to candidates,
parties, and outside-spending groups from just the top ten contributors. We have rnot seen who's
behind the nearly billion dollars that have been spent by dark-money groups that keep their
donors secret. And there has been $4.5 billion in non-party outside spending — /2 fimes as much
per year compared to the 20 years before Citizens United.!

This spending flocks to the most competitive races, where it has the biggest impact. From 2000
to 2006, candidate spending outpaced outside spending in the top ten most expensive Senate
races in every single race. But by 2014, after Citizens United, outside spending topped candidate
spending in seven of those top-ten races — and in those races, the outside groups spent an average
of 80% more than the candidates.?

Some of the most significant ills brought by Cifizens United can only be fixed by a constitutional
amendment, as you will hear detailed by other witnesses this morning, or by some future
Supreme Court. But there is no shortage of problems wrought by Citizens United that Congress
can address head-on right now.

! Karl Evers-Hillstrom, Doug Weber, Anna Massoglia, Andrew Mayersohn. Grace Haley, Sarah Bryner,

Alex Baumgart, “More Money. Less Transparency: A Decade Under Citizens United, " Center for Responsive
Politics (Jan. 14, 2020), found at hitps./fwvww opensectets.otg/news/reports/a-decade-under-citizens-united.

: See “Most Expensive Races,” Center for Responsive Politics, found at
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Some of these solutions are well-known to members of this subcommittee. H.R. 1, which passed
the House in 2019, contained many useful reform proposals:

Requiring better disclosure of large donors to political committees;

Extending the foreign-national political spending ban to ballot issues;

Creating a small-dollar matching public financing program;

Creating a Democracy Vouchers pilot program;

Reforming the financing of inaugural committees;

Extending electioneering communications disclosure requirements to online ads; and
Requiring a public file of online political ads to be kept.

In the post-Clitizens United era, not all the news from the Supreme Court has been bad. In
Bluman v. FEC, the Court affirmed an opinion holding that stringent restrictions on foreign-
national political spending survive strict scrutiny and are constitutional. This ruling affirms
Congress’s power to take strong action to keep America’s elections in the hands of Americans.

One reform that would aid in the important effort to exclude foreign money from our system was
in an earlier version of H.R. 1. That provision would have required corporations that are
spending in politics to certify that they are complying with the foreign-national political-
spending ban. This was a disappointing loss in HR. 1; Turge you to restore it if the bill is
introduced in a future Congress.

All these reforms would be helpful. All would lift corners off the veil that Citizens United has
thrown over our campaign-finance system.

But more can be done.

Congress should set real limits on coordination between candidates and the super PACs that
support them. The only reason that courts allow super PACs to exist® is that they are, by law,
supposed to be entirely independent of candidates. But in reality, this is a corrosive fiction.

It is absurd when candidates appear as “special guests” at fundraisers for the so-called
independent super PACs supporting them. That is obvious coordination.

It is absurd when the so-called independent super PACs supporting a given candidate are
established by close family of that candidate or current or former staff of that candidate — or even
the candidate herself, before declaring her candidacy. That is obvious coordination.

1t is absurd when candidates publicly make known which so-called independent super PAC they
favor, and encourage people to support it. That is obvious coordination.

3 Super PACs, also known as “independent expenditare-only political committees” or “IEOPCs,” were
created in the wake of Citizens United by SpeechNow v. FEC, 599 F.3d 686 (D.C. Cir. 2010).
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1t is absurd when a so-called independent super PAC lifts high-definition video of the candidate
from the campaign’s website — video clearly created for the purpose of being repurposed — and
uses it in its own ads.

While T have repeatedly found reason to believe that these types of activities already constitute
unlawful coordination between candidates and super PACs, or unlawful republication of
campaign materials, other commissioners have refused to investigate even the most egregious
fact patterns. Congress should make crystal clear that if we are going to have independent
spending groups, they must be truly independent of the candidates.

Joint fundraising committees are another problem exacerbated by Citizens United and the
subsequent McCutcheon decision. These have blown a substantial hole in limits to candidates
and parties. The Supreme Court, in upholding FECA’s contribution limits in Buckley v. Valeo,
recognized “the reality or appearance of corruption inherent in a system permitting unlimited
financial contributions, even when the identities of the contributors and the amounts of their
contributions are fully disclosed.” This inherent risk is very real when candidates and parties are
accepting more than half-million-dollar checks from individual donors to joint fundraising
committees. And we have seen this loophole exploited by both sides.®

The proliferation of super PACs in the post-Citizens United era has also given rise to new
opportunities for those who would defraud citizens seeking to exercise their First Amendment
rights to support candidates. Scam PACs have become an increasing problem. The FEC has
repeatedly and unanimously requested that Congress strengthen the FECA’s anti-fraud
provisions. I reiterate that request today.

Citizens United, in empowering corporations to spend in politics, opened the door to the use of
anonymous shell companies to drop unlimited and untraceable money into our elections. I hope
that Congress will pass legislation requiring corporations that spend in politics to disclose their
beneficial owners.

In unleashing corporations, the Cifizens United court also created opportunities for unscrupulous
employers to pressure their employees to engage in political activity. Congress should adopt new
laws to strengthen protections for employees from being coerced by their employers to support
those employers’ favored candidates.

One change Congress did make to the law it would be wise to revisit. What we call the
“CRomnibus accounts,” created in the dead of night on New Year’s Eve 2014 and supposedly
paying for building party headquarters, legal expenses, and convention expenses, are less well-

MecCutcheon v. FEC, 572 U.S. 185 (2014) (holding election-cycle contribution caps unconstitutional).
s Buckley v. Valeo, 424U 8. 1, 28 (1976).

6 See, e.g., Staternent of Reasons of Chair Ellen L. Weintraub, MURs 7304, 7331 (Hillary Victory Fund, et
al.) and 7339 (Trump Victory, et al.) (May 31, 2019), found ot https://eqs.fec.gov/eqsdocsMUR/7304 1.pdf.
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defined than would be ideal.” They allow contributors to give hundreds of thousands of dollars to
the national party committees — more than $1.5 million per person per election cycle.® Again,
such large contributions pose the inherent risk of corruption. If Congress decides to keep them
around, one improvement would be to allow the party headquarter building funds to be used to
pay for cybersecurity defenses for parties and candidates.

In the wake of Citizens United, my repeated efforts to conduct a comprehensive rulemaking — a
rulemaking that could address important issues like coordination, coercion, disclosure, and
foreign national spending — have been thwarted ® We have no regulations specifically addressing
super PACs. None. And our coordination regulations, passed in an earlier era, were simply not
designed to bear the weight that super PACs have placed on them.

As you know, the Commission, which should have six commissioners, is currently without the
bare minimum of four required to conduct our most important business — launching
investigations, penalizing those who violate the law, clarifying the law through regulations and
advisory opinions. This is an unacceptable situation, particularly in a presidential election year.
But the FEC’s problems predate Citizens Unifed. The history at the agency over the last 12 years
highlights how much it matters not just that there are enough FEC commissioners in the building
to do business at all, but also that there are enough commissioners appointed to the Commission
who are interested in faithfully implementing the laws Congress passed and fulfilling the
important mission of the agency. To shed light on money in politics. To ensure an informed
electorate.

It is worth noting that none of the reforms discussed above touch the most impactful changes that
Citizens United has unleashed upon our political system. The chief concern when Citizens United
enabled corporations to spend freely in politics was that the Fortune 1000 would start to throw its
weight around. By and large, this has not happened. Instead, it is billionaire megadonors who use
the dark-money groups and super PACs that followed Citizens United to exert wildly

5 I

See, e.g., Carrie Levine, “Limits Unclear on New Political Party “Slush Funds,’” Center for Public Integrity
(Aug. 3, 2015), found at hitps.//publicintegrity.org/politics/limits-unclear-on-new-political-party-slush-funds/.

5 R. Sam Garrett, “Increased Campaign Contribution Limits in the FY2015 Omnibus Appropriations Law:

Frequently Asked Questions,” Congressional Research Service (March 17, 2015) at 1, found at
bttps://fas. ore/sgp/crs/misc/R43825 pdf.

g See, e.g., FEC, Agenda Document No. 11-02 (Jan. 20, 201 1),

http/fwww fec gov/agenda/201 mtedoc 1102 pdf: Agenda Docaument No. 11-33 (June 15, 2011),

http/fwww fec gov/agenda/201 Lmiedoc 1133 pdft Petition for Rulemaking (fune 8, 2013),

https/iwww fec gov/resources/about-fec/conunissioners/statements/Petition for Rulemaking pdf; Agenda
Document No. 15-65-A (Dec. 17, 2015), http://www fec.gov/agenda/2015/documents/migdoc 15-63-a.pdf; Ellen L.
Weintraub, “Proposal to Launch Rulemaking to Ensure that U.S, Political Spending is Free from Foreign Influence,”
FEC (Sept. 9, 2016), found at httpsi//www.fec. gov/resources/about-
fec/comumissionersiweintraub/statements/Weintraub-Foreign Political Spending Rulemaking pdft Ellen L.
Weintraub, “Revised Proposal to Launch Rulemaking to Ensure that U.S. Political Spending is Free from Foreign
Influence,” FEC (Sept. 28, 2016), found at https.//www fec gov/resources/about-
fec/commissioners/weintraub/statenients/Foreign National 2 Memo 28_Sept 2016.pdf.
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disproportionate power in our political system.'” The top one percent of super PAC donors
accounted for 96 percent of funding to these groups in 2018. Together, those 1,562 donors gave
$818 million.!* No statute, no regulation, no FEC advisory opinion can touch this problem. Only
a judicial or constitutional reversal of Citizens Unifed, and potentially the 1976 case that paved
the way for Citizens United, Buckley v. Valeo, '? can get at the root of the problem.

Again, thank you for inviting me here today. I look forward to your questions.

10 See, e.g.. “Citizens United 10 Years Later: 25 Ultrarich People Have Spent $1.4 Billion on Elections,”
Public Citizen (Jan. 15, 2020), found ar https://www.citizen.org/pews/citizens-united-10-vears-later-2 3-ultrarich-
people-have-spent-1-4-billion-on-elections/.

n Evers-Hillstrom, et al., Center for Responsive Politics, supra n. 1.

12 424 U.S. 1(1976).
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Mr. COHEN. You are welcome. And thank you, Ms. Weintraub, for
your testimony.

Our second witness is Mr. Robert Weissman. Mr. Weissman is
President of Public Citizen. He is an expert on corporate and gov-
ernment accountability, including the effect of money in politics.
Prior to joining Public Citizen, he worked as Director of the Cor-
porate Accountability Organization of Central Action from 1995 to
2009. From 1989 to 2009, he was Editor of Multinational Monitor,
a magazine that tracks multinational corporations.

Mr. Weissman received his J.D. from Harvard magna cum laude.
He is recognized now for 5 minutes.

Where did you get your undergraduate degree?

Mr. WEISSMAN. Harvard.

Mr. COHEN. You had a long lease.

TESTIMONY OF ROBERT WEISSMAN

Mr. WEIsSMAN. Thank you very much, Chairman Cohen and
members of the committee.

Citizens United is the emblematic decision of the new Gilded Age
in which we live. It represents, it ratifies, and it worsens the ex-
treme wealth and income inequality that defines our current soci-
etal situation. It has empowered a very tiny number of people to
have a disproportionate, a wildly disproportionate influence over
who runs for office, who wins elections, what candidates say, what
candidates don’t say, and what officeholders do, what officeholders
are even permitted to say and to be taken seriously when in office.

When I say a small number of people, I mean a very small num-
ber of people. Twenty-five individuals are responsible for half of all
Super PAC contributions made since the Citizens United decision
was handed down, 25 individuals; .01 percent of donors, .01 percent
of donors, are responsible for roughly 40 percent of all campaign
contributions now.

There is, of course, an important race component of this as well,
given the tracking of race and wealth in our country. Almost all the
top 100 Super PAC donors are white. Our analysis shows the ma-
jority of white zip codes contribute 20 times the amount to cam-
paigns as majority minority zip codes do. It is not an abstract
issue. It is a deeply-felt issue. It touches every single issue this
Congress and our administration undertake.

To take one example, as mentioned by Representative Deutch,
the American people overwhelmingly want action on drug pricing.
President Trump himself just called for action on drug pricing.
Ninety percent of people want aggressive action to deal with drug
pricing. They have wanted it for a long time. It hasn’t happened.
It is no mystery why. It is due to the disproportionate political in-
fluence of Big Pharma.

To take another example, we face an existential crisis for human-
ity in catastrophic climate change. This Congress has been unable
to do anything about it. Why? This traces directly back to the polit-
ical power of the dirty energy industries.

This is true for issue after issue, whether Wall Street reform or
food safety or living wage or commonsense gun safety, expanded
Social Security, protecting consumer privacy, proposing appropriate
corporate taxes, dealing with Pentagon spending, protecting clean
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water. Almost anything you name is touched by this issue, and it
traces back to the disproportionate influence of big money in our
elections where the agenda that the American people want over-
whelmingly is not furthered by this Congress because of the polit-
ical power of these large entities.

It doesn’t have to be so. Citizens United is rooted in a series of
very significant flaws both in constitutional terms, historic terms,
and commonsense terms. It is not just Citizens United, it is the en-
tirety of modern campaign finance jurisprudence.

Citizens United itself famously rests on the illogical assertion
that corporations have the same rights to influence election out-
comes as do human beings. There are a series of other flawed no-
tions that underlay the decision as well, including that spending on
advertising should be given the same rights of political speech as
speech itself. It required the Supreme Court to contort itself to
come up with a very narrow conception of what amounts to corrup-
tion, nothing other than bribery effectively, yet they even under-
stood how quid-pro-quo corruption itself would work. They adopted
a needlessly cramped understanding of what corruption is, exclud-
ing concerns about excessive influence and access. And they ig-
nored, most importantly, the systemic effects of their decision in
modern campaign finance jurisprudence to empower the super-rich
and distort the political system and deny the political equality that
is at the core of what American democracy is all about.

Polling shows that Americans are furious at the state of affairs.
They are outraged by what they perceive to be widespread corrup-
tion, and they overwhelmingly support fundamental campaign fi-
nance reform. Indeed, democratic legitimacy itself is at stake.
Democratic legitimacy itself is at stake.

The Congress in the face of this must take action. H.R. 1 is a vi-
tally important step. This House has passed it. The Senate should
get on with the business of doing the same thing. But H.R. 1 is not
enough. It cannot deal with the problem of outside spending. It
cannot deal with the problem of self-financing. And the current
trend of Supreme Court jurisprudence suggests that even elements
of H.R. 1 itself might be threatened in the future by an endlessly
creative Supreme Court majority.

There is overwhelming support for a constitutional amendment
among the American people to overturn Citizens United and re-
lated decisions. It is not supported among Democrats only. As Rep-
resentative Deutch said, it crosses party lines. It is felt throughout
the country. It is overwhelming. It is reflected in 20 states that
have passed resolutions calling for a constitutional amendment,
more than 800 cities and towns that have called for a constitutional
amendment. I can’t strongly enough urge this Congress now to take
action to pass H.J. Res. 2 and send it to the states for ratification
to restore our democracy.

Thank you very much.

[The statement of Mr. Weissman follows:]
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JU10-Wstate-WeissmanR-20200206.pdf
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Mr. CoHEN. Thank you, Mr. Weissman.

Our next witness is Mr. Bradley Smith. Rarely is a witness
thanked for coming and complimented by the other side, so you are
special.

Bradley Smith holds the Josiah H. Blackmore II/Shirley M.
Nault Professor of Law position at Capital University Law School.
He is one of the nation’s leading authorities on election law and
campaign finance, and co-author of “Voting Rights and Election
Law,” a leading casebook in the field. He previously served for five
years as a member of the FEC and Chair of the Commission in
2004.

He received his J.D. cum laude from Harvard Law School.

Do any of you ever get accepted at another school? [Laughter.]

And his B.A. from Kalamazoo College.

Professor, you are recognized.

TESTIMONY OF BRADLEY SMITH

Mr. SmiTH. Thank you, Mr. Chairman and members of the com-
mittee.

I guess I would begin simply by saying that repeatedly calling a
decision a disaster doesn’t really make it so, and we haven’t really
heard much evidence that actually ties the idea that people can’t
enact their preferences to anything that has come about from Citi-
zens United.

In fact, Citizens United has had a number of beneficial effects on
American society. We were told that it would lead to an oligarchy,
an entrenched group of people who would strangle American de-
mocracy. And yet instead, in the years since Citizens United, poli-
tics in America has been more fluid. Congressional incumbent re-
election rates have declined. That may not be good news for all of
you, but it cuts against certainly the argument that has been made
against Citizens United.

We have seen that either Congress or the presidency has
changed hands in four of the five election cycles since Citizens
United. There are more newcomers in Congress by about 40 per-
cent each time around. That may be good news for some of you who
are among those newcomers.

Outsiders such as the President himself, such as at least a con-
tender to the President in the general election, Senator Sanders,
people such as Representative Ocasio-Cortez or former Representa-
tive Braut have been complete outsiders who have dramatically
shaken up the system and defeated entrenched insiders, typically
by spending far less money.

We find that the trend of more women being elected to office has
continued, and there are other things that are just kind of inter-
esting. For example, the rate of spending increase in American pol-
itics has actually declined considerably since Citizens United. I
don’t think that is because of Citizens United, but it certainly cuts
against the notion that this is some disaster leading to this mas-
sive explosion in spending. It is just not really so.

We find that most money in politics, dramatically so, still comes
from individuals in amounts limited under the law. The vast major-
ity still comes in limited individual contributions. But corporate
contributions, which make up at most—I don’t know how we want
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to calculate it and what we do with this small percentage of money,
about 2 or 3 percent that is so-called “dark money,” how much we
think that might be corporate money. If we take the worst case, so
to speak, the highest case scenario, we are talking about 5 percent
of spending, maybe 6 percent coming from for-profit corporations.
That is hardly drowning anybody out. And, in fact, it is a good
thing. The American people have a right to hear those voices, they
should hear those voices, and polling data shows that they actually
want to hear those voices and believe that business has a right to
comment on issues of concern.

Finally, it is important to remember what the case was all about.
It was the position of the United States Government that it could
censor a book or a movie if that book or movie was at any stage
produced or distributed with corporate funds, like every other book
or movie you have ever bought on Amazon or in a book store or
seen in a theater or seen on cable or streaming television. That was
the position of the government, that you could censor this. In that
respect, the position that four members of the Supreme Court actu-
ally endorsed that is the truly radical view that we saw in Citizens
United.

We have heard a lot in both the opening panel and from my col-
leagues here about all these policy initiatives that have been
blocked, and it is curious to me that they all happen to be policy
preferences of the American political left. There is nothing wrong
with the political left having policy preferences, but the idea that
you are not able to enact your policy preferences unless you can
kneecap people who oppose those is hardly something that the
First Amendment endorses. Indeed, that is why we have a First
Amendment, so you can’t kneecap your opponents in order to shut
them up so that you can pass whatever policies you want.

I find it interesting. We had the NRA used as an example. The
NRA has 3 to 5 million members. These are U.S. citizens, people
who are out there, and they care intensely about these issues. They
talk to their neighbors and they work on these issues, and that is
why these things sometimes don’t come through.

I remind you, it is not impossible to pass legislation. Medicare,
Social Security, the Voting Rights Act, the Civil Rights Act, these
things all passed when contributions even from individuals were
unlimited and almost never reported because there was no enforce-
ment mechanism even on reporting.

So I think when we look at things more rationally, we see that
while the American people certainly don’t like Citizens United
when they are asked specific questions like “Do you think corpora-
tions should be able to speak in elections?”, when we ask “Do you
think Citizens United should have been able to show its movie?”,
we find that majorities, in some cases substantial majorities, do, in
fact, favor those positions.

So again, I would say Citizens United has been good for the
United States, but mostly it is really good for the First Amendment
precisely because it does what the First Amendment is supposed to
do. It is a check.

Thank you.

[The statement of Mr. Smith follows:]
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Introduction

Thank you Chair Cohen, Vice Chair Raskin, Ranking Member Johnson, and Members of
the House Committee on the Judiciary’s Subcommittee on the Constitution, Civil Rights, and Civil
Liberties for inviting me to testify today on Citizens United and its impact on democracy ten years
after the Supreme Court’s landmark ruling.

As soon as the Court handed down its decision in Citizens United, howls of protest erupted.
Critics assailed the Court for supposedly “thrust[ing] politics back to the robber-baron era of the
19th century”! and “giv[ing] a green light to a new stampede of special interest money in our
politics.”? Others castigated the majority for “rulfing] that corporations can buy elections™ and
creating “government of the CEOs, by the CEOs, and for the CEOs.” Later, one now-U.S. Senator
compared the Court’s decision in Citizens United to its infamous ruling in Dred Scott v. Sandford
— a case which ruled that the Constitution’s protections weren’t afforded to African Americans.’

Hyperbole and charged rhetoric aside, what was Cifizens United actually about? Quite
simply, on January 21, 2010, the Supreme Court struck down a law that prohibited corporations
and labor unions from independently voicing their support or opposition to federal candidates.
That law, the Court correctly said, violated those organizations’ First Amendment rights.

The case came before the Court after the government attempted to prohibit a nonprofit
organization from advertising a film criticizing then-candidate Hillary Clinton during the 2008
election. During oral arguments, the government even claimed that it could prohibit the publication
of a book containing a single line advocating for or against a candidate, if it was funded by a
corporation. Unsurprisingly, the Court ruled that these actions violate the First Amendment right
to free speech.

Citizens United set the stage for new ways of speaking about candidates, making it easier
for Americans to learn both the good and the bad about the choices on their ballots. Federal
campaigns, previously dominated by legacy media outlets and the candidates themselves, now
include independent voices. The decision also coincided with an increase in political diversity and
volatility, with more political newcomers finding paths to success.

Today, in these prepared remarks, I want to focus first on the facts underlying the case and
the constitutional law that rendered the Court’s decision in Citizens United the only correct
outcome. Then, with ten years and five election cycles of hindsight, I will review what we can

! Rditorial, “The Court’s Blow to Democracy,” The New York Times. Retreved on January 30, 2020. Available at:
hitps:/fwwwavtimes.com/2010/01/22/opinton/22 £ 1 il (January 21, 2010).

2 Kenneth P. Vogel, “Court decision opens floodgates for corporate cash,” Politico. Retrieved on January 30, 2020. Available at:
httpsAwvww.politico.cony/story/201 /0 feourt-decision-opens-tloodaates-for-corporate-cash-031786 (January 21, 2010).

3 Charles Mahtesian, “Court rejects campaign spending limits,” Politico. Retrieved on January 31, 2020. Available at
httpswww.politico comystory/2010/0 courtreiects-campaign-spending-limits-031 794 (Jannary 21, 2010).

4 U.8. Senator Sheldon Whitehouse, “Whitehouse Reacts To Supreme Court Decision On Campaign Finance,” Office of U.S.

Senator Sheldon Whitehouse, Retrieved on January 31, 2020. Available at
https/www whitehouse senate. govinews/release/whitehouse-reacts-to-supreme-cowt-decision-ot-campaign-finance (January 21,
2010).

5 Elspeth Reeve, “What Dred Scott Has to Do with Citizens United (Hint: Nothing),” The Atlantic. Retrieved on January 30, 2020.
Available at https/Awww theatlantic convpolitics/archive/201 3402/ what-dred-scoti-has-do-citizens-united/3 18096/ (February 21,
2013).
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learn from the effects of Citizens United on American campaigns. Far from a gift to large
corporations and moneyed interests, the Court’s decision was a sweeping victory for the First
Amendment, Americans’ political speech rights, electoral competition, and a robust, healthy
democracy.

L Constitutional Law 101: The Government Cannot Ban Political Books or Movies.

Most forgotten in the decade since Citizens United is the actual speech the Court protected.
The case was about political speech in its purest form and the government’s belief that it could
regulate and prohibit that speech. Citizens United is a nonprofit corporation that, in 2008, wanted
to advertise and sell on-demand a documentary critical of then-Democratic primary candidate
Hillary Clinton. The Federal Election Commission said doing so would be illegal, because it was
funded by a corporation, and under the statute any corporate spending that supports or opposes a
candidate—or in the case of broadcast advertising, even mentions a candidate close to an
election—is prohibited (unless the speaker is a media corporation). The government’s position
before the Supreme Court was that it could prohibit companies from publishing books that
contained a single line advocating for or against a candidate.

This is not hyperbole. Here are portions from the Citizens United argument:

ALITO: What's your answer to Mr. Olson's point that there isn't any constitutional
difference between the distribution of this movie on video demand and providing access on the
Internet, providing DVDs, either through a commercial service or maybe in a public library,
providing the same thing in a book? ...

STEWART: 1 think the -~ the Constitution would have permitted Congress to apply the
electioneering communication restrictions...

JUSTICE ALITO: That's pretty incredible. You think that if -- if a book was published, a
campaign biography that was the functional equivalent of express advocacy, that could be banned?

MR. STEWART: I'm not saying it could be banned. I'm saying that Congress could prohibit
the use of corporate treasury funds ... —

JUSTICE ALITO: Well, most publishers are corporations. And a publisher that is a
corporation could be prohibited from selling a book?

MR STEWART: ... there would be a potential argument that media corporations, the
institutional press, would have a greater First Amendment right. That question is obviously not
presented here.

JUSTICE KENNEDY: Well, suppose it were an advocacy organization that had a book.
Your position is that under the Constitution, the advertising for this book or the sale for the book
itself could be prohibited within the 60 -- 90-day period -- the 60 -~ the 30-day period?

MR. STEWART: If the book contained the functional equivalent of express advocacy. ...
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JUSTICE KENNEDY:: Is it the Kindle where you can read a book? I take it that's from a
satellite. So the existing statute would probably prohibit that under your view?

MR. STEWART: Well, the statute applies to cable, satellite, and broadcast
communications....

JUSTICE KENNEDY:: Just to make it clear, it's the government's position that under the
statute, if this kindle device where you can read a book which is campaign advocacy, within the
60-30 day period, if it comes from a satellite, -- it can be prohibited under the Constitution ...?

MR. STEWART: It -- it can't be prohibited, but a corporation could be barred from using
its general treasury funds to publish the book and could be required to use -- to raise funds to
publish the book using its PAC.

CHIEF JUSTICE ROBERTS: I it has one name, one use of the candidate's name, it would
be covered, correct?

MR. STEWART: That's correct.

CHIEF JUSTICE ROBERTS: 1t's a 500-page book, and at the end it says, and so vote for
X, the government could ban that?

MR. STEWART: ... Yes, our position would be that the corporation could be required to
use PAC funds rather than general treasury funds.

CHIEF JUSTICE ROBERTS: And if they didn't, you could ban it?
MR. STEWART: If they didn't, we could prohibit the publication of the book.

Of course, every book you have ever purchased from a book store or on Amazon, every
documentary movie you have ever seen in a theater, rented or purchased on a DVD, or watched
on a video service such as Netflix, had a corporation using “general treasury funds” in the
production or distribution of the product. A rule that bans this speech must be inconsistent with
the First Amendment. As Justice Anthony Kennedy put it for the majority: “political speech must
prevail against laws that would suppress it.”°

Amazingly, four justices of the Supreme Court would have held that the government could
indeed ban a book or movie if any portion of its production or distribution were financed by a
corporation—again, as with every book you have ever purchased in a bookstore or on Amazon,
and every movie you have ever seen in a theater or on cable, broadcast, or streaming service. What
was radical in Citizens United was not the majority view, but the view of the dissenters, who would
have upheld the government’s position on the censorship of books and movies, not to mention
pamphlets, advertisements, and other forms of communication.

& Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010).

(5]
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Thanks to the Citizens United ruling, companies like Netflix and Amazon don’t have to
worry about streaming political documentaries during election season, small publishing houses
don’t have to hire a campaign finance attorney before publishing political books, and the
government is one step further removed from policing political speech. This is the most obvious
benefit of Citizens United.

IL The “Dark Money” Issue
I next want to address the question of “dark money” post Citizens United.

“Dark money” is a term with no legal meaning, and little fixed meaning in ordinary
discourse. However, to the extent is has meaning, it has historically meant independent
expenditures made by organizations that do not, in turn, disclose the identities of all of their
donors.” Although it is sometimes claimed that we don’t know how much “dark money” is spent,
in fact we do, because the spending must be reported even when the identities of donors to
organizations doing the spending is not.

The reality is that “dark money” is not “swamping” the system. Since Citizens United v.
Federal Election Commission set off the current alarm about “dark money” in 2010, such spending
has never reached even six percent of total political spending in an election cycle. In 2018,
according to the numbers at the pro-regulation Center for Responsive Politics (CRP), it was
between 2.2 percent and 5.2 percent, depending on how calculated.® Moreover, many of those
“dark money” spenders are hardly unknown to voters. For example, according to CRP, the largest
“dark money” groups in 2018 included the U.S. Chamber of Commerce, the Environmental
Defense Action Fund, Everytown for Gun Safety Action Fund, the National Association of
Realtors, Planned Parenthood Action Fund, the Republican Jewish Coalition, the ACLU, and
NARAL Pro-Choice America. It’s highly doubtful that voters don’t know what these organizations
stand for without knowing the names of all their individual members.

There are, of course, costs to attempting to expose the members and donors to these
organizations. The Supreme Court has long recognized that that excessive, mandated disclosure
can intrude on the First Amendment rights of association, exposing donors to official and unofficial
harassment and other violations of privacy.? Furthermore, efforts to target the “real donor” lead to
the added problem of “junk disclosure.” For example, a person may give to an organization
because she supports its general principles and mission, but not be in favor of a particular ad the
organization runs supporting or opposing a particular candidate. Yet the individual would be

7 Qccasionally, efforts are made to sweep up as “dark money” funds spent by nonprofit organizations and others to promote
discussion of public affairs separate from candidate elections. It should be understood that such spending has long existed and
never been regulated by campaign finance laws. Efforts to regulate based on any such definition would be a dramatic expansion of
federal regulatory authority and would likely be unconstitutional under Supreme Court precedent. See Buckley v. Valeo, 424 U S.
1 (1976); Federal Election Commission v. Wisconsin Right to Life, 351 U.S. 449 2007).

8 Approximately $5.7 billion was spent on the 2018 midterms. The Center for Responsive Politics estimates that $126 miltion was
spent by “dark money” groups directly, and another $176 million given to Super PACs, which disclose their donors, and may or
may not have spent all of their funds.

9 See NAACP v. dlabama, 357 U.8. 449 (1958) (“Tt is hardly a novel perception that compelled disclosure of affiliation with groups
engaged in advocacy may constitute {an] effective {] restraint on freedom of association... This Court has recognized the vital
relationship between freedom to associate and privacy in one’s associations.™).
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disclosed as having helped fund that ad. This would be at best misleading to voters, not
informative, and unfair to the donor.

The problem grows as legislation becomes more intrusive in seeking out the “true donor.”
For example, a member may pay year-end dues to a local trade association in December of 2020,
which in turn pays dues to a larger industry association in 2021, which in turn contributes to a
Super PAC which makes expenditures in October of 2022. Those who claim that we must disclose
the “true spender” would have to go back nearly two years, to a member that gave to a group which
is itself two stages removed from the expenditure decisions. This is more likely to be confusing
than enlightening to voters.

Efforts to dictate disclosure of these donors create constitutional problems as well. In
Buckley v. Valeo, the Supreme Court held that disclosure of donors to such organizations was
constitutionally limited to situations where the donors either “make contributions earmarked for
political purposes or authorized or requested by a candidate or his agent,” or “when [the donors]
make expenditures for communications that expressly advocate the election or defeat of a clearly
identified candidate.”!” The question is whether that first clause allows for publication of alt donors
to such organizations, or only to those who contributed specifically for such expenditures—i.e.,
who “earmarked” their contributions for political purposes. Taking the term “earmarked”
seriously, and concerned about the First Amendment and policy impacts of overly-broad
disclosure, the FEC has, literally for decades, subscribed to the latter approach. Nevertheless, in
2018, for the first time, a federal district court ruled that the FEC should take the former, broader
approach, requiring the junk disclosure of general donors to and members of the organization who
may not have intended or known about such expenditures. That case is still being litigated.!! No
federal appellate court has made such a ruling.

In short, “dark money” is not a crisis swamping the system, but a small percentage of total
political spending, primarily by well-known public interest organizations and associations. If one
defines it as including spending on “electioneering communications—one common definition—it
has always existed in the system. However one defines it, since 2010 it has not grown as a
percentage of total political spending, continue to hover in the two-to-four percent range. As with
almost any “zero tolerance” policy, the alleged benefits from attempting to squeeze out the last bit
of juice can be and often are overtaken by the costs incurred.

HI.  The Foreign Money Issue

Complaints have also been voiced, most famously by President Obama, that Cifizens
United would allow foreign interests to influence elections. This, too, has proven unfounded.

First, since Citizens United, the Supreme Court has summarily and unanimously affirmed
a lower court ruling upholding the ban on foreign contributions and spending in U.S. elections.'?
It is illegal for foreign citizens who are not permanent residents, including, of course, foreign
corporations, to spend or contribute in U.S. elections. Further, any U.S. corporation that wishes to

19424 U S. at 80.
U Citizens for Responsibility and Ethics in Washington v. Federal Election Commission, 316 F. Supp. 3d 349 (DD.C. 2018).
12 Bhunan v. Federal Election Commission, 565 U.S. 1104 (2012).
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spend funds on campaign activity must follow existing FEC rules requiring that (1) U.S. nationals
make those decisions instead of foreign nationals, and (2) that any funds must come from the
corporation’s domestic activities (and, again, not from foreign sources).' In other words, a foreign
government or corporation cannot simply capitalize a U.S. corporation and have it start spending
in political races. Similarly, nonprofit corporations may legally accept foreign contributions, but
may not use those donations to influence elections, and must be able to demonstrate that any
activities are funded by U.S. citizens and permanent residents. Corporate PACs, which are already
funded solely by U.S. donors, must have only U.S. citizens in decision-making positions.!*

Second, we know that so-called “dark money” constitutes a small percentage—typically
about 3.5%--of total spending. Thus, unless people are breaking the law on their reporting of
contributions and spending—something unrelated in any way to Citizens United-—that is the
outermost limit of foreign spending that could in any way be attributed to Citizens United. But in
fact we know that the percentage is far, far less, unless we are prepared to argue that leading “dark
money” groups such as Planned Parenthood Action Fund and NARAL Pro-Choice America are
merely front groups funded entirely by foreign interests. Of course, there are always those willing
to break the law,'® and foreign governments have long sought to influence U.S. politics.'® But even
at the height of the Cold War, Americans refused to sacrifice our First Amendment rights, and in
any event these are not problems related to the Citizens Unifed case.

That emphasizes my third point on this topic. Foreign meddling in 2016 was unrelated to
the decision in Citizens United. Foreign nationals, and all corporations and labor unions, whether
or not they have foreign shareholders or members, are still prohibited from contributing to
campaigns. To the extent there was any foreign influence in 2016, it wasn’t because corporations
or unions were using their rights under Citizens United. Meanwhile, foreign authors publish widely
inthe U.S.; foreign publications are widely available in print and on the internet;” foreign citizens
without U.S. permanent residency have owned major shares in U.S. publications, such as
billionaire Carlos Slim, long the largest shareholder in the New York Times. Foreign corporations
may lobby U.S. officials and members of this body. Campaign finance laws are ill-suited to counter
Russian government interference in elections. Most of the proposals floated to as responses to
Citizens United will burden American citizens far more than Russian state actors. We made it
through the Cold War without sacrificing the First Amendment. We should not let the rump state
of the Soviet Union scare us into passing laws that unduly burden the rights of Americans with no
real gain in combatting foreign influence.

B Seee. g AO2006-15 (TransCanada); MUR 7081 (Floridians for a Strong Middle Class).
Yy
15 e e.g. Byron Taun, Major Donor to Trump, Clinton to Plead Guilty in Campaign Finance Case, Wall 8t. 1, Oct. 22,2019,
available at hitps:/fwww wsi.com/articles/major-donor-to-trump-clinfon-to-plead-guiltv-in-campaign-finance - 11571787747,
U.S. Department of Justice, Charlie Trie Pleads Guilty to Federal Campaign Finance Violations, May 21, 1999, available at
ittpsfwww justice. soviarchive/opa/pi/ t 999/Mav/20 1 erm it Terry Frieden, Former Democratic Fund-Raiser John Huang
Pleads Guilty, CNN, Aug. 12, 1999, available at ittp://www.cnn.conVALLPOLITICS /stories/1999/08/1 2 Muang sentence/;
16 See Seth G. Jones, Russian Meddling in the United States: The Historical Context of the Mueller Report, Center for Strategic
and International Studies, Mar. 27, 2019, available at https:/Awww.cs st
context-nuetier-report.

Tor example, the Russian government subsidizes a U.S. cable news network, RT. See dbour RT (“RT is an autonomous, non-
profit organization that is publicly financed from the budget of the Russian Federation,™), available at https://www rt.corn/about-
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IV.  Six Reflections on Citizens United at Ten: More Speech, Better Democracy

In light of the extreme rhetoric and misinformation surrounding Citizens United — about
both the decision and its effects — it’s worthwhile to take a fact-based approach to examining what
what has happened since it was decided ten years ago. The following remarks highlight seven
lessons about the decision and its beneficial impacts on democracy. These takeaways are adapted
from a report by my organization, the Institute for Free Speech, “Citizens United After 10 Years:
More Speech, Better Democracy.”'®

1. Since Citizens United, Politics Is More Diverse and Political Change Is Rapid,

One common prediction about Citizens United was that it would fundamentally distort our
elections in favor of wealthy interests. The New York Times, for example, wrote after decision,
“With a single, disastrous 5-to-4 ruling, the Supreme Court has thrust politics back to the robber-
baron era of the 19th century... If a member of Congress tries to stand up to a wealthy special
interest, its lobbyists can credibly threaten: We’ll spend whatever it takes to defeat you.”!?

But far from an era dominated by the wealthy, in the five election cycles since the decision,
America has seen some of the most vibrant, diverse, and rapid political change in a generation. We
have seen the re-election of the first black President, Barack Obama, a Democrat, over business
favorite Mitt Romney. This was followed by a celebrity outsider Republican in Donald Trump
emerging victorious over noted Washington establishment figure, Hillary Clinton.

The House of Representatives has seen similar rapid change with both Republicans and
Democrats taking the House in populist waves. This is perhaps best exemplified by major
establishment power brokers such as Eric Cantor and Joe Crowley being bested by political
neophytes and outsiders David Brat and Alexandria Ocasio-Cortez, respectively.

It is impossible to ascribe any one electoral outcome solely to Citizens United, but the
prevalence of new voices in the political arena since the decision is undeniable. At the very least,
it seems highly unlikely that if powerful moneyed interests were putting their finger on the scale
of elections to a greater degree post-Citizens United, these are the outcomes they would have
sought.

2. Incumbents and Challengers Have Both Benefited From Super PAC Support —
but the Support Helps Challengers More.

Supporters of Citizens United, far from believing the decision hindered democratic ideals,
regarded it as a boon to democracy by allowing political outsiders to more easily challenge
incumbents and the status quo. As famed First Amendment attorney Floyd Abrams put it, “We
want, for example, more Gene McCarthys and Ross Perots and individuals to come upon the scene

¥ See Scott Blackbum, “Cifizens United After 10 Years: More Speech, Better Democracy,” Institute for Free Speech. Retrieved on
January 31, 2020. Available at: htips://www.ifs ore/wp-content/iuploads/2020/01/2020-01-16 Issue-Briet Blackbum Citizens-
United-After-10-Years-Morte-Specch-Better-Democracy pdf (January 16, 2020).

1% Fditorial, “The Court’s Blow to Democracy,” The New York Times. Retrieved on January 14, 2020, Available at:
btpsAwwwanytimes.con/2010/01/22/0pinion/221ri1 html (January 21, 2010).
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and have a chance to build a war chest and go on out and try to reform the country as they think
best.”? The elections since the decision have certainly seen a significant amount of new blood in
Washington, many of whom benefited from super PAC spending that was not tied to the traditional
levers of party power. But incumbent politicians and insiders also quickly learned to take
advantage of this new tool of campaigning.

The best example of this is perhaps Right to Rise, the super PAC organized by supporters
of Jeb Bush heading into the 2016 Republican primary. That group spent over $120 million
peppering primary states with pro-Bush ads. But while Right to Rise bought a lot of ads, it failed
to convince a lot of voters, Super PACs supporting newcomers have had better success, as groups
like Independent USA PAC?' and Women Vote!? were able to give key support to previously
unknown candidates.

All told, the five election cycles since Citizens United saw an average of 79 freshmen

members of Congress. The five cycles prior to the decision saw just 55.2
Congress Total
Freshmen
107th Congress (2001-2003) 49
108th Congress (2003-2005) 56
109th Congress (2005-2007) 42
110th Congress (2007-2009) 64
111th Congress (2009-2011) 65
112th Congress (2011-2013) 99
113th Congress (2013-2015) 82
114th Congress (2015-2017) 62
115th Congress (2017-2019) 65
116th Congress (2019-2021) 89

Again, we cannot say that this is clearly due to Citizens Unifted, but we can say that the
claims that Citizens United would lock in an oligarchy have been wrong.

3. For-Profit Corporations Are Not Big Spenders in Campaigns.

In the immediate wake of Citizens United, the main prediction from those opposed to the
decision concerned corporate spending in elections. As one commentator put it, “today’s decision

20 James Taranto, “The Media and Corporate Free Speech,” The Wall Street Journal. Retrieved on January 13, 2020. Available at:
Ittp:/fwww Jamestaranto convabrams htm (January 30, 2010).

2t See “Independence USA PAC,” Center for Responsive Politics. Retrieved on January 13, 2020. Available at:
Itips./fwww.opensecrels. org/pacs/indexpend php?striD=C00532 705 &ovele=2018 (June 20, 2019).

2 See “Women Votel,” Center for Responsive Politics. Retrieved on January 13, 2020. Available at
httpsifwwew.opensecrets.org/pacy/indexpend. php?stl=C0047391 8&evele=2018 (June 20, 2019).

23 “First-Term Members of the House of Representatives,” U.S. House of Representatives. Retrieved on January 13, 2020.
Available at: hitps:/history.house gov/Ingtitution/First- Term/Tirst- Term-Numbers/. For data on the 116™ Congress, see
“Membership of the 116® Congress: A Profile,” Congressional Research Service. Retrieved on January 13, 2020. Available at:
https:/fas.orefseplers/mise/R45583 pdf (January 14, 2020).
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does far more than simply provide Fortune 500 companies with a massive megaphone to blast their
political views to the masses; it also empowers them to drown out any voices that disagree with
them.”?* Simply put, this fear has not materialized.

Corporate political spending continues to be dwarfed by spending from other traditional
sources. In the four cycles since the decision,? for-profit corporate political spending has averaged
around 1% of spending from all sources. The following chart shows total campaign contributions®®
(to any entity — candidates, political parties, standard PACs, super PACs, and other groups) (in
blue), total contributions to independent groups from any source (including individuals, PACs,
corporations, and unions) (in orange), and for-profit corporate contributions to independent groups
(predominantly super PACs) (in red).”

Effects of Citizens United on Campaign Spending
(in millions)
$7,000
$6,000
$5,000
$4,000
$3,000 -
$2,000
$1,000
2011-2012 2013-2014 2015-2016 2017-2018
fiTotal ®lindependent Groups [ Corporations

Even the roughly 1% of corporate contributions to super PACs each cycle likely overstates
the situation, at least in the common understanding of Fortune 500 companies. As the Sunlight
Foundation reported in 2014, “As far as we can tell, one thing the [200 largest corporations] did
not do, for the most part, was take advantage of the new opportunities to spend on politics that the
Citizens United decision afforded them. The 200 corporate donors gave just $3 million to super
PACs, with the bulk of that amount a single $2.5 million donation from Chevron” to one particular

24 Tan Milthiser, “Citizens United Decision: ‘A Rejection Of The Common Sense Of The American People’,”
Retrieved on January 13, 2020. Available at: https//thinkprogress.org/citizens-unife
ol-the-american-people-d7b83¢583b 11/ (January 21, 2010).

3 This excludes the 2010 election cycle, which occurred both before and after Citizens United. Comparable data on corporate
contributions for that cycle was not readily available.

% “Cost of Election,” Center for Responsive Politics. Refrieved on January 13, 2020. Available at:
httpsfoww.opensecrets. orgfoverview/cost.php?displav=T& =N,

27 Karl Evers-Hillstrom, “In hyperpartisan political environment, major corporations stay away from controversial super PACs,”
Center for Responsive Politics. Retrieved on January 13, 2020. Available at: hittps:/fwww.opensecrets.otg/news/2019/04/major-
corporations-stay-away-from-controversial-paes20/ (April 12, 2019).

* ThinkProgress.
clsion-g-rejection-of-the-common-s
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super PAC.* In 2018, The Washingion Post looked at the top 50 donors for that election cycle and
found similar results: just four were nonpersons, and they gave just 3% of the total donations from
that group.” Of those four corporate donors, two were nontraditional. One was a group that
advocates on behalf of hospitals, and one was the company of longtime political activist Ross
Perot.

No matter how you slice it, Citizens United has not led to a flood of corporate money in
our elections. It is good that corporations are not “drowning out” other voices. But it is also good
that the public is able to hear their voices.

4. Money Still Can’t “Buy” an Election.

Despite a near constant drumbeat from some politicians and activist groups, in the post-
Citizens United era, money still cannot buy elections. In fact, this point is conventional wisdom
among most experts. As University of Missouri professor Jeff Milyo wrote:

[TThere is something of a scholarly consensus . . . stand[ing] in stark contrast
to the popular wisdom so often echoed by pundits, politicians and reform
advocates that elections are essentially for sale to the highest bidder
(spender). Decades of social science research consistently reveal a far more
limited role for campaign spending *°

Since 2010, this truism has been demonstrated again and again, from the notable failure of
deep-pocketed Jeb Bush®! to the meteoric rise of the heavily outspent Alexandria Ocasio-Cortez >
It is true, both before and after Citizens United, that the candidate who spends more money usually
wins, but while spending certainly helps campaigns, it cannot buy victory by itself. Rather,
candidates who attract more voters typically also attract more donors. The inability of spending to
“buy” votes on Election Day is easiest to see in the almost cliché trend of rich individuals self-
funding lavish campaigns and underperforming when actual votes are counted, sometimes
spectacularly so.¥ As Richard Lau, Professor of Political Science at Rutgers, put it, “I think where
you have to change your thinking is that money causes winning. I think it’s more that winning

8 Bill Allison and Sarah Harkins, “Fixed Fortunes: Biggest corporate political interests spend billions, get trillions,” Sunlight
Foundation. Retrieved on January 13, 2020. Available at: https://sunlightfoundation com/2014/1 1/1 7/fixed-fortunes-biggest-
corporate-political-interests-spend-billions-get-trillions/ (November 17, 2014).

2 Anu Narayanswamy, Chris Alcantara, and Michelle Ye Hee Lee, “Meet the wealthy donors pouring millions into the 2018
elections,” The Washington Post. Retrieved on January 14, 2020. Available at:
hitpswww washingtonpost.com/eraphics/201 8/politics/superpac-donors-2018/ (October 26, 2018).

37 Jeff Milyo, “Campaign Spending and Electoral Competition: Towards More Policy Relevant Research,” The Forum: 4 Journal
of Applied Research in Contemporary Politics. Vol. 11, No, 3 (October 2013), 437-454. Jeff Milyo is an Academic Advisor to the
Institute for Free Speech. Milyo’s research was completed independently.

3 Zachary Mider, The Failure of Money to Buy the Presidential Nomination, in One Chart,” Bloomberg. Retrieved on January 13,
2020.  Available at  hitps/www.bloomberg com/news/articles/2016-02-1 7/the-fatlure-ofmoneyv-to-buv-the-presidential-
npomination-ip-oge-chart (February 17, 2016).

32 Conor Lynch, “Alexandria Ocasio-Cortez proves that money doesn’t win elections: Are Democrats listening?,” Salon. Retrieved
on January 13, 2020, Available at: hitps:/www salon.cony/2018/07/06/alexandria-ocasio-cortez-proves-that-money-doesnt-win-
clections-are-democrats-listening/ (Tuly 6, 2018).

3 See Joe Albanese, “Failure of Campaign Self-Funders Highlights Once Again that Money Doesn’t Buy Elections,” Institute for
Free Speech. Retrieved on January 13, 2020, Available at: Rttps:/Avww.ifs.ore/blog/faituce-ol-campaign-seli-funders-highlights-
once-aeain-that-monev-doesnt-buy-elections’ (March 20, 2017).
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attracts money.”** Money helps candidates be heard, and it appears that more viewpoints and

candidates are being heard after Citizens United.

5. The Substantial Majority of Campaign Spending Still Comes From Linited
Contributions by Individuals to Candidates and Traditional PACs.

The emergence of super PACs*® — political groups that exclusively make independent
expenditures and therefore can accept contributions of any size — has been the largest and most
significant innovation of the Citizens United decision. (Though technically it was a different case
— SpeechNow.org v. FEC — that permitted the creation of super PACs, that unanimous decision
followed the reasoning of Citizens United*®) And it is true that super PAC spending has been
increasing, as more and more groups see the advantages of independent speech.

Nevertheless, the overall impact of super PACs has been overstated. At the time of the
decision, its detractors argued that, “[those] players with the deepest pockets will be able to pay
premium prices for as many ads as they want, easily dominating the airwaves.”*” But significantly
more political spending is funded by donors that must abide by strict contribution limits, namely
those who give to candidates and political parties. Contributions to super PACs have ranged from
12% to 26% of total political contributions over the four cycles since Citizens United. Candidates
and political parties continue to outspend super PACs by at least three-to-one.

Total Election Spending vs. Spending from Independent Groups
Total Spending | Independent Spending Percent of Total
2011-2012 $6,286 $746 11.9%
2013-2014 $3,845 $667 17.3%
2015-2016 $6,511 $1,680 25.8%
2017-2018 $5,725 $1,496 26.1%

It’s also worth remembering that federal law automatically gives candidates the lowest cost
rates for a political ad on TV or radio,*® meaning a doltar of super PAC spending buys less air time
than the same dollar of candidate spending.

34 Maggie Koerth, “How Money Affects Elections,” FiveThirtyBight. Retrieved on January 13, 2020. Available at
https /ivethittyeight comvleatures/money-and-elections-a-complicated-love-story! (September 10, 2018).

¥ See Luke Wachob, “Super PACs: Expanding Freedom of Speech,” Institute for Free Speech. Retrieved on January 13, 2020,
Available  at:  httpsi/wwow.ifs org/wp-content/uploads/2017/10/2017-10-30_Issue-Brief Wachob_Super-PACs-Fxpanding-
Freedom-Of-Speech.pdf (October 30, 2017).

36 See Luke Wachob, “SpeechNow.org v. Federal Election Commission: Protecting the First Amendment Rights of Americans,”
Institate for Free Speech. Retrieved on January 13, 2020. Available at: https://www. ifs.org/wp-content/uploa G18/03/2018-03-
26 _Issue-Briel Wachob SpeechNow.org-v-FEC-Protecting-The-First-Amendment-Rights-of-Americans pdf. (March 26, 2018).
The Institute for Free Speech represented the plaintiffs in SpeechNow.

* Ron Gettelfinger and Larry Cohen, “Why the Citizens United decision undermines democracy,” The Hill. Retrieved on January
13, 2020, Available at hps/fhehillcomfopinion/op-ed/79373-why-the-citizens-united-decision-undermines-democracy
(February 2, 2010).

38 David Oxenford, “Political Broadcasting Reminder Part 1 - The Basics of Lowest Unit Charges,” Broadcast Law Blog. Retrieved
on January 13, 2020, Available at: hitps:/Awww broadeastlawblog. com/2012/)%/articles/political-broadeasting-reminder-part-1-
the-basics-of-lowest-unit-charges/ {September 10, 2012).
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6. There is More Speech About Candidates Now Than Before.

By legalizing corporate and union independent expenditures and paving the way for super
PACs, Citizens United opened up new and useful avenues for speech. Americans are speaking
more now than before.

This is true in monetary terms — campaign spending is up, as candidates and independent
groups attempt to persuade voters through the airwaves and over the internet. It is also true in
human terms. The Supreme Court’s ruling has allowed Americans to innovate new ways of
organizing and speaking to promote their shared ideas. Challengers and newcomers, in particular,
have found unexpected and sometimes highly persuasive ways to speak, providing them the
opportunity to catch-up and compete both with incumbent politicians and established political
powerbrokers. And research shows that all of this speech, from mailers to TV ads, make voters
more informed and more engaged >

Conclusion

While Citizens Unifed hasn’t resulted in a flood of corporate cash “drowning out” ordinary
voices, it has allowed new, often very important, voices to be heard. The decision not only protects
the right to speak, but it protects the right of Americans to hear those voices. Citizens, rather than
the government, decide what arguments are worthwhile. For these reasons, Citizens Unifed is one
of the most important decisions of the century for protecting, fostering, and benefiting American
democracy.

As a former member and Chair of the Federal Election Commission who has devoted my
academic life to questions of campaign finance and my professional life to protecting Americans’
political speech freedoms, I am happy to answer any questions you may have about these remarks.

Thank you.

3 See Paul Freedman, Michael Franz, and Kenneth Goldstein, “Campaign Advertising and Democratic Citizenship,” American
Journal of Political Science. Vol. 48, No. 4 (October 2004), 723-741.
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Mr. COHEN. Thank you, sir.

Finally, our last witness is Ms. Ciara Spelliscy. She is a Pro-
fessor of Law at Stetson College of Law in Florida. She teaches
election law, corporate governance, business entities, and constitu-
tional law. Prior to joining Stetson’s faculty she was Counsel to the
Democracy Program at the Brennan Center for Justice at NYU
School of Law, where she provided guidance on the issue of money
in 1{)olitics. She was a staffer for Richard Durbin up here on the
Hill.

She received her J.D. from Columbia University and her A.B.
from Harvard.

Professor, you are recognized for 5 minutes.

TESTIMONY OF CIARA TORRES-SPELLISCY

Ms. TORRES-SPELLISCY. Thank you. Good morning. My name is
Ciara Torres-Spelliscy. I live in a swing district in the swing state
of Florida. My law students are Republicans, Democrats, and Inde-
pendents, and I am here to tell you that American voters are wor-
ried about the state of our elections after the attacks on our democ-
racy in 2016.

What American voters see from Congress and from the Federal
Election Commission is not reassuring. It looks like they cannot get
out of their own way to protect the integrity of American elections.
This was true before 2016, but after 2016 it is nothing short of ex-
cruciating to watch Congress and the FEC not act in the face of
eager enemies.

Now without a quorum, the FEC is more powerless than ever at
a time when the 2020 election already has candidate debates,
large-scale rallies, primary votes, and big political fundraising to
the tune of over $2 billion already.

Nearly a decade ago, I told Congress right after Citizens United
that I could predict two problems with inviting corporate money
into our democracy: a lack of shareholder consent, and a lack of
Er?insparency. And I wish my prediction had not come true, but it

id.

Today I will focus on the lack of transparency, which is better
known as the dark money problem. Dark money has blanketed our
elections since 2008. To date, over a billion dollars in dark money
has been spent in Federal elections alone. With dark money you
can see the public dance, but you can’t see the puppeteer. And after
the 2016 election, Americans really deserve to know whether any
of those puppeteers were foreign nationals or foreign governments.

As I note in my book, Political Brands, we know from the re-
dacted Mueller Report, as well as indictments of Russians by the
Special Counsel’s Office, that Russians were trying to influence the
2016 election, including by purchasing political ads on Facebook
with rubles. In nearly any other area of the law, what happens
with dark money would be akin to money laundering. But in elec-
tion law, most dark money is actually legal.

The FEC is the primary regulator with the ability to stop dark
money, and instead they have basically done nothing. The FEC
could have started rulemakings to end dark money even before
Citizens United, because the problem appeared before 2010. The
typical way that dark money is created is by spending through an
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opaque non-profit, like a 501(c)(4) or a 501(c)(6), and the porous
rules at the FEC have allowed donors to remain anonymous. The
only change that has come was at the order of a Federal court in
CREW v. FEC.

One thing American voters still do not know is whether dark
money is hiding illegal foreign money. And because the FEC has
largely been stuck in deadlocks, even investigations or punishment
for foreign spending has largely been lacking.

As I discussed in my first book, Corporate Citizen, in a particu-
larly colorful episode, a foreign pornographer spent in a Los Ange-
les election in 2012. This spending violated longstanding bans on
foreign money in American elections, whether they are Federal,
state, or local. But the FEC would not enforce the law against the
foreign pornographer. If the FEC is not going to stand up to a for-
eign pornographer it begs the question who would they stand up
against?

This general lack of enforcement against foreign spending has
sent a terrible message to anyone who was paying attention. The
message is that campaign finance laws are basically not being en-
forced at the Federal level by the FEC, and as American voters
face 2020, the Department of Justice is the only cop left on the
beat. But DOJ can only enforce willful and egregious violations of
law. This leaves a vast wasteland of unenforced campaign finance
laws where cheating and corner-cutting is all but invited.

And this happens as American voters are asked to choose the
next president, all of the members of the House, a third of the Sen-
ate, 11 governors, and 45 state legislatures.

Given the experience of 2016 with Russians breaking American
election laws with abandon, the lesson for North Korea, China,
Iran, or any other hostile nation is that interference in our elec-
tions can be done with little consequence.

So the FEC needs a full complement of commissioners so that
they can at least act. And if you are serious about reform, you need
to add an additional seat to the FEC so that, like every other Fed-
eral agency, they have an odd number of commissioners so that
they can enforce the law instead of ending in a deadlock.

And you can improve disclosure by either changing election laws
or changing securities laws, or possibly both. And, of course, you
could expand what Congress can constitutionally regulate if the
Constitution is amended to address Citizens United and other cam-
paign finance cases like Buckley.

But in our constitutional system, the fate of the nation is in your
hands. Thank you.

[The statement of Ms. Torres-Spelliscy follows:]
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Testimony of Professor Ciara Torres-Spelliscy
Before the House Judiciary Committee
Subcommittee on the Constitution, Civil Rights, and Civil Liberties
Regarding the Tenth Anniversary of Citizens United v. FEC
February 6, 2020

Honorable Chair, Ranking Member and Members of the Committee,

Taking Stock of Citizens United v. FEC

Thomas Mann of the Brookings Institution wrote contemporaneously in 2010, “[tThe 5-4
conservative majority decision in Citigens United 1. the Federal Eilection Commission that struck many
decades of law and precedent will likely go down in history as one of the Supreme Court’s most
egregious exercises of judicial activism.”® Ten years later Mr. Mann’s assessment still stands. As
Former Justice of the Montana Supreme Court Nelson stated recently in 2020, “[o]n January 21,
2010, the Supreme Court of the United States handed down one of its worst and most activist
decisions ever. Indeed, in terms of harm caused and likelihood for future harm, the Court’s decision
in Citizens United 1s, likely, the most pernicious Supreme Court decision ever issued in our nation’s
history.”

Nearly a decade ago, I told Congress after Citizens United 1. FEC that I predicted two problems with
inviting corporate money into our democracy: a lack of consent® and a lack of transparency,’ which s
sometimes known as the dark money problem.’ I regret to say that both of these problems remain as
unsolved as they were ten years ago.

! Ciara Torres-Spelliscy is a Professor of Law at Stetson University College of Law and a Fellow at the Breanan Center
for Justice at NYU School of Law. The Bretman Center for Justice at NYU School of Law is a nonpartisan public policy
and law institute that works to weform, revitalize, and defend our country’s system of democracy and justice. My
testimony does not purport to convey the views, if any, of the New York University School of Law.

2 Thomas E. Mann, Citizens United vs. Federal Blection Commission s an Egregions Exercise of [ndicial Activism,
BROOKINGS {Jan. 26, 2010), https:/ /www.brookings.edu/opinions/ citizens-united-vs-federal-elec ion-comnmission-is-
an-egregious-exercise-of-fudicial-activism/.

* Jim Nelson (Former Montana Supreme Court Justice), The Citizens United Decision: Aunother Date Thar Will Live in
Infangy, ACS EXPERT FORUM (Jan. 21, 2020), https:/ /www.acslaw.org/expertforum/ the-citizens-united-decision-
another-date-that-will-live-in-infamy/.

+ Luctan A, Bebchuk & Robert |. Jackson, Jr., Corporate Political Speech: Who Decides?, 124 HARVARD LAW REVIEW 83, 83~
85 (2010).

5 Ciara Torres-Spells
2010), https:/ Lww
hearing: for more information on corporate political spending see Ciara Torres-Spelliscy, Conporate Democracy from Say on
Pay 1o Say on Politics, 30(2) CONSTITUTIONAL COMMENTARY 431 (Summer 2015).

§ Abby Wood, Citizens United zarns 70 foday. Here’s what we've learned abont dark mongy., WASH. POST (Jan. 21, 2020, 7:00
AM, hups:/ /www washingtonpost.com/politics /2020/01/ 21/ citizens-united- turns-10-today-heres-what-weve-learned-
about-dark-money/ (“...when a super PAC is supporied by dark money groups, the donor list may not contain any
individuals at all. For example, the pro-Trump super PAC Get Our Jobs Back reported over $50 million in independent
expenditures during the 2016 primary. Its filing lists only four donors: the New York Post, Statware, “Other Firms” and
TowersInvestors.com. Because three of these donors are dark money groups that do not need to report their donors,
observers cannot follow the money to its original source.”).

sey’s Testimony for the Committee on House Administration Hearing, BRENNAN CENTER FOR JUSTICE (Feb. 2,
-committee-house-administration-

e brepnancenterorg/analysis/dara-torressspelliscys-testimony

1 LAW ] 1401 B1st Street South | Guifport, Florida 33707 | 727.562.7800 | www.law. stetson.edu
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The tenth anniversary of Citizens United has prompted many scholars and non-profits that specialize
in campaign finance and corporate governance to look back at the decision and the intervening decade.
I canvass some that new data and analysis here.

Measuring Money by the Billion

President Obama predicted in his 2010 State of the Union that Cirigens United would “open the
floodgates for special interests — including foreign corporations — to spend without limit in our
elections.”” What scholars and activists could not know for certain the day that C 1fz\~em United was
decided was whether spending patterns would actually change in elections after the opinion. But
with the passage of time, it i3 apparent that as documented by Open Secrets, who keep meticulous
records of spending in federal elections, that outside political spending exploded 1 the intervening
ten years. To wit, “outside spending is the primary consequence of Cifigens United, with non-party
groups now dominating presidential elections and the most tightly contested House and Senate
contests. Non-party outside groups have spent nearly $4.5 billion influencing elections since the
2010 cycle. Over the previous two decades, they spent a combined $750 million.”™

Citizens United led to the D.C. Circuit decision SpeechNow, which in turn allowed for the creation of
Super PACs.” Super PACs have been mega-spenders in federal elections which were also funded by
a handful of mega-donors. As ABC News reported, “[d]uring the 2016 campaign, more than 2,300
Super PACs spent $1.1 billion — nearly 17% the $6.5 billion amount spent by all parties involved in
the election cycle at all levels. Most of that money came from just 100 donors...”" Moreover,
according to Open Secrets, “[jlust 10 donors accounted for more than $1 billion over the decade.
One measure of how impactful outside spending was post-Citigens United 1s that in 126 races the
outside spending dwarfed what the federal candidate himself or herself spent.’

2211

|

Another development in the post-Citizens United era was the price tag for federal elections continued
to trend upwards. Each midterm election between 1998 and 2018 was more expensive than the
midterm election that preceded it. And every presidential election cycle, including congressional

7 Remarks by the President in State of the Union Address, WHITE HOUSE (Jan. 27, 2010),

hitps://obamawhitehouse archives.gov/the-press-office/remarks-president-state-union-address; see alio Jesse Lee,
President Qbama on Citizens United: “Tmagine the Power This Wil Give Special Interests Over Politicians”, WHITE HOU
{(July 26, 2010 at 3:07 PM BT), httpsi//obamawhitehouse.archives.gov/blog/2010/07/26 /president-obama
paiteddmagine-poweswill-givesspecialinterestsoover-polit.

8 Karl Evers-Hillstrom, More noney, less transparengy: A decade nnder Citizens United, CENTER FOR RESPONS
(Jan. 14, 2020), https:/ [wrww.opensecrets.org /news [reports/a-decade-under-ctizens-united#Fsuper-pacs.
? SpeechNOW.Org v. FEC, 599 F.3d 686 (D.C. Cir. 2010).

10 Devin Dwyer, 70 years after landmark Citizens United Supreme Conrt decision, record cash flooding US elections, ABC NEwWs
(Jan. 20, 2020, 3:07 AM), haps://abcaews.go.com/Politics /10 -landmark-citizens-united-supreme-court-
lecision/storyid=068099167; see also David M. Shribman, Tew years on, Citizens United ruling has changed U.S. politics — but
not i the way many feared, LOS ANG 5 TIMES (Jan. 12, 2020, 4:00 AM), https://www.latimes.com/world-
nation/story/2020-01-12/citizens-united-ruling-anniversary-how-it-changed-american-politics (“the 100 top donors [of
the last midterm election] were responsible for two-thirds to three- -quarters of all the money raised by super PACs

W OpenSecrets.org, Everything yon need to know abour Citizens United on its 70th anniversary, CE
PoLITICS (Jan. 14, 2020), htips:/ /www.opensecrets.org/news /2020/01 /cinzens-united-on-its-10th-annivers
12 Karl Evers-Hillstrom, More mongy, ks transparengy: A decade wnder Citizpns United, CENTER FOR RESPONSIVE POL[HL%
(Jan. 14, 2020%, https:/ / www.opensecrets.org/news/ reports / a-decade-under-citizens-united#super-pacs (“In some of
the most competitive races, outside groups wage ad wars of their own, battling for spending superiority to influence
voters. Since the 2010 midterms, outside spending has surpassed candidate spending in 126 congressional races. In the
five cycles prior, that phenomenon occurred just 15 times.”).

fizens:
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races between 2000 and 2016 was more expensive than the presidential election cycle that preceded
it, though the cost of the 2016 presidential race (Trump/Clinton) alone was slightly down from 2012
(Obama/Romney)."* Contributing to the upward trajectory were costly congressional races. In my
home state of Florida, we experienced the most high-priced Senate race in history between Rick
Scott and Bill Nelson. “Eight of the top 10 most expensive Senate races ever occurred after Cirigens
United with inflation factored in. With $213 million spent — including $97 million in outside
spending — the hotly contested 2018 Florida Senate race is the most expensive ever.”" So far, as of
February 1, 2020, presidential candidates had already raised over $1 billion with billionaire
candidates President Trump, Mayor Bloomberg and Tom Steyer all raising over $200 million.

While the press has focused on the explosion of small donors in recent federal elections including
the last midterm, as the Brennan Center for Justice at NYU School of Law has documented, “[t]o be
sure, 2018 was a banner year for small donations. Donors who gave $200 or less contributed $1.4
billion to campaigns and political committees, a more than 50 percent increase over the last midterm
cycle. But donors who gave more than $100,000 together contributed almost $2 billion, well over
twice the total from 2014, resulting in a much greater portion of election funding coming from them
than small donors.””

Mega-Donors Play in State Elections Too

Citizens United also impacted state and local elections. It is worth noting that outside political
spcndmg also mushroomed in these elections. \uordlng to the National Institute on Money in
Politics which tracks political spending in all 50 states, “[a]t the state level, Americans have seen a
marked increase in independent spending after Citizens United, and some states have experienced
exponential growth. For instance, in Colorado’s 2006 election, independent spending totaled less
than $400,000. The next post-Cirigens United comparable election, 2014, saw $33.8 million spent
independently. Most recently, 2018’s election had a remarkable $136.9 million of independent
spending. I bogeles the wind.”*®

Not unlike what happened in federal elections where rich individuals took center stage, a similar
thing happened in state electoral spending as well. According to Campaign Finance Institute, “[ijn
the years betore the Supreme Court’s 2010 decision in Citigens United v. Federal Election Commission
(CU), independent expenditures (IEs) in state elections were dominated by formal state and local
party organizations and labor unions. In the years since then, ... ascendant have been national,
party-aftiliated organizations (such as the Republican and Democratic Governors Associations) and

© Total Cost of Election (1998-2018), CENTER FOR RESPONSIVE POLITICS

bttps//www.opensecrets.org/overview /costphp (ast visited Feb. 1, 2020).

14 Karl Evers-Hillstrom, More money, less transparency: 4 decade under s Undted, CENTER FOR RESPONSIVE POLITICS
(fan. 14, 2020), hips://www.opensecrets.org/news /reports [a-decade-under-dazens-united#super-pacs.

' Tan Vandewalker, The 2018 Small Donor Boom Was Drowned Ont by Big Donors, Thanks to Citizens United, Breanan Center
(Jan. 10, 2020), hitps:/ S brennancenter.org/ our-work//analvsis-opinion/ 2018 small-donor-boom-was-drowned-
out-big-donors-thanks-citizens-united.

16 Stacy Montemayor, 70 }wm cym itizens United: Stare races transformed by explosive growth in independent spending,
NATIONAL INSTITUTE ON 3y rrics (Jan. 21, 2020, hups://www followthemoney.org rch/institute-
reports/ 10-yvears-after-citizens unmd SEALe-TaCas-tea Mmmv% Dy-explosive-growth-in-indey endent-spending (emphasis

added).
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— most dramatically — single-issue organizations funded by wealthy mega-donors.”"" Simultaneously,
there’s a dark money probiem in state and local elections.®

Millions of Other People’s Money

As T and other scholars have noted, the Supreme Court in Citizens United displayed a surprising lack
of appreciation of how corporate governance actually works in the real world. As the Chief Justice
of the Delaware Supreme Court noted, “the Supreme Court ignored, or misunderstood, the
traditional corporate law concept of the corporation and thereby subjected millions of American
investors to suffer the involuntary use of their entrusted capital for speech that has no rational
connection to their decision to buy stock. That is bad corporate law making bad constitutional
Taw.”"?

In the previous presidential election in 2016, the top donor to Jeb Bush’s Super PAC Right to Rise
was a corporation called CV Starr & Co, a private subsidiary of the Starr Companies, an insurance
fiem. CV Starr gave Right to Rise $10 million. Many corporations, LI.Cs and business partnerships
also gave An additional $2.3 million came from Rooney Holdings Inc. Another in the $1 million
club was Jasper Reserves LLC. Yet another million-dollar donor to Right to Rise was Nextlira Energy

Inc. NextEra is a horse of different color because it is a publicly traded company (NYSE ticker:
21

That is just a snap shot of corporate spending in one election through one candidate’s Super PAC.
According to Open Secrets, looking over the past decade, “36 companies on the S&P 500
contributed $25,000 or more to super PACs since 2012. The largest donors on that list are
Republican-backing oil & gas compantes such as Chevron and Nextlbira Energy. Corporations gave
$301 million to super PACs and hybrid PACs from the 2012 to 2018 cycles, 87 percent of which
went to conservative groups. These contributions made up 10 percent of funding to these groups in
the 2012 cycle, a high water mark. That figure dipped to just 5 percent in 2018.7** I tracked publicly

17 Press Release, Tndependent Spending in State Elections, 2006-2016 The big winners were single-issue opganizations finded by wealthy
niega-donors, CAMPAIGN FINANCE INSTITUTE NIMP (Sept. 18, 2018), hitp://wwew.clinst.org/Press/PReleases /18:09-
18/ Working Paper lndependent Spending in_State Flections 2006:2016.aspx

18 Chisun Lee & Douglas Keith, Fow Semi-Secret Spending Took Over Politics, THE ATLANTIC (June 28, 2016),

hitps:/ [www theadannc.com/polites /archive /2016/00/the-nise-of-gray -in-poligcs 489002/ see also Tiffany

; o TAMS (Jan. 22, 2020),

https:/ /ww commondreams.org/ views/2020/01/22/ citizens-united-court-ruling-sold-our-democracy (“Now, almost
half of all outside spending is dark money that has no or limited disclosure of its donors.”).

¥ Jonathan R. Macey & Leo E. Strine Jr., Citizens United as Bad Corporate Law, 2019 Wis. L. RL\ 451 (2019); see also
Qk‘ufe H. & Weener, T., Changes in Firms’ Political I Opportnities, M jal Accountability, and R onal Risk,
;SSI"I‘HK S (2019), hitps://dot.org/10.1007/510551-01 ‘) 04224.: Geeyoung Min & Hye Young
You, Amze Fiernas and Ative Shareholders: Corporate Political Adtivity and Shareholder Proposals, 48:1 THE JOURNAL OF LEGAL
STUDIES 81-116 (2019), https://www.journals.uchicago.edu/doi/abs /10.1086/700846; Michael Hadani, Jonathan
P.IDoh & Marguerite Schueider, Sowal novensents and corporate political activity: Managerial responses to socially oviented shareholder
aetivism, 95 JOURNAL OF BUSINESS RESEARCH 156-170 (Feb. 2019), hitps://doiorg/10.1016/1.ibusres 2018.10.031.

20 Daniel Nasaw, Which Cancidates’ Super PACs ~Are Getting Most Corporare Mongy?, WALL ST. 7. (Aug. 20, 2015 10:52 am
BT, hitps:/ /blogswsicom//washwire /2015/08/20 [ which-candidaies-super-pacs- 400 geing-mos t-Corporale-nouey,
21 Ciara Torres-Spelliscy, Conporate America’s Wasted Investment in Jeb Bash, BRENNAN CENTER BLOG

(Feb. 29, 2016), https:/[www.brennancenter.ore/ous-work/analysis-opinion /corporate-americas-wastedsinvestment:
jeb-bush.

2 Karl Bvers-Hillstrom, More money, less transparency: A decade under Citizens United, C
(Jan. 14, 2020), hutps:/ /www.opensecrets.org/ news/seports 1dtmdc -under-citizens
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traded company spending in my book Political Brands and I found that publicly traded companies
had spent $37.9 million between Citizens United and 2018.% This is a problem because when
corporate managers spend money from the treasuries of publicly traded companies they are using
what Justice Brandeis once called “other people’s money.”™

It’s Getting a Little Dark in Here
As T discuss in my first book, Corporate Citizen, dark money has plagued American elections in the
intervening years between 2010 and today:

The impact of Citizens United was immediately clear. Roughly $450 million in outside
money was spent in [the 2010 midterm] federal election, and $131 million of that
spending was from dark money sources. “Dark money,” means political spending
where the original source is impossible for the public to discover. As the Chair of the
Federal Election Commission (FEC) Ann Ravel noted, “[t}here are circuitous ways to
spend. We have the nesting doll problem with dark money.” Because much of that
dark money was funneled through trade associations like the US. Chamber of
Commerce, there is a deep suspicion that much of this dark money came from
corporations exercising their new Citizens United rights to spend. But because the
money is dark, the public may never know for sure. As prominent political lawyer
Trevor Potter explained, “[wje only know corporate funding of most political ads
when it is inadvertently disclosed.””

In fact, over $1 billion dollars in dark money has been spent in federal elections alone since 2008.% In
the 2018 election, over $147 million in dark money was spent” Dark money is money spent in
elections which cannot be traced to its real source.” With dark money, the voting public only knows
the last entity that spends in an election, but not the identity of underlying donors. The typical way
dark money is created is by spending through an opaque non-profit like a 501(c)(4) (a social welfare
organization) or 501(c)(6) (a trade organization), And then porous rules at the FEC have allowed
donors to these nonprofits to remain anonymous, even if they spend millions during elections to
influence voters.™

2 C1aRA TORRES-SPELLISCY, POLITICAL BRANDS 71-75 (Elgar 2019) (§3,350,000 in 2010, $4,250,000 in 2012,

,206,925 in 2014, $6,975,000 0 2016 and $18,192,930 in 2018).

24 Lowis BRANDEIS, OTHER PEOPLE'S MONEY AND HOW THE BANKERS USE IT (1914).

2 CIARA TORRES-SPELLISCY, CORPORATE CITIZEN?: AN ARGUMENT FOR THE SEPARATION OF CORPORATION AND
STATE 14 (Carolina 2016) (internal citations omitted).

26 Anna Massoglia, State of Mongy in Politics: Billion-dollar ‘dark money’ spending 7s just the 15p of the iceberg, CENTER FOR
RusPONSIVE POLITICS (Feb. 21, 2019), htps/ Jwww.opensecrets.org/news/2019/02/ somp 3 billioo-dollac-dademoney:
tp-ofthe-iceherg/.

27 Dark Mongy Basics, CENTER FOR RESPONSIVE POLITICS (last visired Feb. 2, 2020), hups:/ /www.opensecrets.org/dark:
money/hasics (showing $147.7 million in dark money spent in 2018).

28 Michael E. Hartmann, The Etymology of “Dark Money” Where did the phrase originate, and what does it mean?, Capital Research
Center (July 15, 2019) (Bill Allison at the Sunlight Foundation coined the phrase ‘dark money.),

2 Instructions for Preparing FEC FORM 9 (24 Honr Notice of Disbursements/ Qbligations for Electionesring Ct faations), Federal
Blection Commission (Jan. 2018), https:/ /www.fec.gov/ resources /ems-content/ documents /fecform9i.pdf (“Schedule
9-A [listing donors} must be filed only if the donations received for the purpose of furtheting electioneering
communications aggregate $1,000 or more per donor since the first day of the preceding calendar year. ... 11 CFR
104.20((9)).
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An Agency Asleep

A functioning and effective Federal Election Commission could have crafted rules to prevent dark
money even before Cirigens United because the phenomenon started before 2010.% But to date, the
FEC has not promulgated any rules to make dark money transparent for American voters.”

The only slight improvement on the dark money front has come at the order of a federal court, not
through the normal notice and comment rule making process.”” The D.C. District Court in CREW »
FEC in 2018 mandated that those entities who buy independent expenditures must actually name their
donors.” The FEC provided guidance on how to comply with the court’s order for political ads
purchased after September 18, 2018 directing the listing of donors over $200 in filings with the
Commission.” The Supreme Coutt let the ruling in this case stand for the purposes the 2018 election.™
Troublingly, the Campaign Legal Center found that many groups were not complying with the new
required transparency on the eve of the 2018 midterm election.® Moreover, CRE “HC 18 still
being litigated, so the ultimate result in the federal courts is unknown.”

CREW v. FECwon’t solve the dark money problem completely because it only applies to independent
e‘(pendimrcs which contain Buckley v. 17aled's magic words of express advocacy {such as “vote for” or
“vote against™).®® Yet many political ads fall into a different category called “electioneering
Lommumcatxons.” These are broadcast ads that never use the magic words, but feature a federal
candidate in the days leading up to a federal election.”” The CREW » FEC case doesn’t apply to
electioneering communications. Thus, those ads are more likely to be funded by dark money.

30 Steve Weissman, Press Redease New CFT Repore Soft M(me) Political Spendin by)()i( ;) Nonprofits Tripled in 2008 Election,
Campaign Finance Institute (Feb. 25, 2009), hups/ Jwww.cfinstorgd pres 2ases_tags/09-02-

25/Soft Money Political Spending bv Noaprofits Tripled in 2008.aspx

31 Office of Commissioner Ann M. Ravel, Dygfunction and Degedlock: The Enforcement Cyisis at the Federal Election Commission
Reveals the Unlikelibood of Draining the Swamp, Federal Election Commission (Feb. 2017) (“Due to the bloc’s ideological
opposition to campaign finance law, major violations are swept undcr the rug and the resulting dark money has left
Americans uninformed about the sources of campaign spending.”); Megan R. Wilson, l EC deadlpeked on 'davk money', The
Hhll (Feb. 11, 2015), haps/ /hehill.com/homenews /campaign/ 2 71‘{’ fec-deadlocked-on-dark-money; Daniel 1.
Weiner, The FEC Deadlocks (Again) on Dark Mpney, BRENNAN CENTER BLOG (Aug. 1, 2()'14),

hups/ /www brennanceater.org/ blog/ fec-deadlocks-again-dadk-money.

32 Ciara Torres-Spelliscy, The 2018 Eldections Have $100 Million in Dark Money and Connting V' oters are more in the dark than ever
mdzr/g pcwzml ads, Brennan Center Blog (Oct. 22, 2018), hatps:./Swww.brennancenterorg/blog/2018

2

* Citizens ior Reepo sibility and Ethics in Washington (CREW) v. FEC, 316 F. Supp. 3d 349 (D.D.C. 2018).

34 Press Release, FEC provides gridance foilowing U.S. District Court decision in CREW v. FEC, 316 F. Supp. 3d 349 (D.D.C.
2018), FEDERAL ELECTION COMMISSION (Oct. 4, 2018), https:/ /www. fec. gov/updates/fec-provides-guidance-
following-us-district-conrt-decision-crew-v-fec- 316-£-5000-3d-349-ddc-2018 /.

35 Dave Levinthal & Sarah Kleiner, Supreme Coure Lets Stand a Dedsion Requiring ‘Dark Maney’ Diselosure, The Atlantic (Sept.
18, 2018), https://www.theatlantic.com/politics /archive /2018/09 /supreme-court-lets-stand-a-decision-requining-dadk
money-disclosure /5706707,

36 Brendan Fischer & Maggie Christ, Hon the FEC is Still Allowing Dark Money ( ronps fo Remzzziz Durk, Campasgn Lex,al
Center (Oct. 17, 2018), hitps://campaignlegal.otg/update /how-fec-still-allowing-dark
7 Citizens for Ethics in Washington, CREW 175, FEC —~ CROSSROADS GPS (last visited T‘Cb L 2020),
htmq Sael izensfor fh'cx( 10/11\\uit CIEWYSS fg ~CLOSS mids gpsl.

s w/d Bolfr aj L/mzmwem g (,a//ﬁ//wzzmrzm;s CENTI LR POR R) SPONSIVE POLITICS (lqst vmtcd E‘eb 2, 2L>’>U)
https:/ /wwi.opensecrets.org /5275 /electioncering.php.
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However, Congress should know that the Supreme Court has been consistent in decisions over the
past four decades that disclosure of money in politics is perfectly constitutional.*

On-line political ads that lack magic words present a significant problem as they fundamentally fall
into a no-mans-land and thereby escape traditional campaign finance reporting requirements.”
Essentially, if an on-line political ad that attacks or supports a federal candidate yet avoids Buckley's
magic words, it is not a reportable expenditure under current federal law. States are stepping up to fill
this void in transparency for on-line political ads by expanding campaign finance reporting
requirements to on-line platforms for state elections, but that is only a patchwork solution that calls
out for a national resolution.*” In meantime, Congress could provide more clasity in legislation that
dark money is not allowed in federal elections, specifying reasonable donor disclosure thresholds for
campaign ads including those that appear on-line.

Rubles, Renminbi & Malaysian Ringgit

Faith in the integrity of American elections was shaken after the American Intelligence Community
informed the public in 2016 and in 2017 that the 2016 election was attacked by Russians.” This
assessment was then reinforced by indictments in 2018 from the Special Counsel against Russians for
hacking during the 2016 election, as well as a large Russian social media disinformation campaign.**
And evidence of foreign interference was further articulated in the redacted version of the Special
Counsel's Report in 2019.

® Citigens Unired ». FEC, 130 8. Ct. 876, 915-917 (2010) (upholding BRCA’s disclosure requirements); McConnell v. FEC,
540 U.8. 93, 191193 (2003) (upholding BRCA’s disclosure requitements);, Buckley v. 17aleo, 424 U.S. 1, 66-68 (1976)

(upholding FE s disclosute requirements).

N Megan Janctsky, Lo transparency, low regulation online pobitical ads skyrocket, CENTER FOR RESPONSIVE POLITICS (Mar. 7,
2018), https:/ A www.opensecrers.org/news/2018/03 /low-transparency-low-regulation-online-political-ads-skyrocket/.
2 Kelly Born, How states are exiperimenting with digital political advertising reguiation: Interview with Campaign Fegal Conter’s Frin
Chigpak, Hewlert Foundation (May 28, 2019), hups:/ /bewletrorg/how-srares-are-experimentingwith-digiral-polincal
adverfising-regulation-interview-with-campaign-legal-centers-erin-chlopak/ (“Vermont, Washington, and Wyoming each
amended their campaign finance laws to extend reporting and disclaimer requirements to online political ads.”); z.
(“Maryland, California, and New York have enacted legislation that requires the creation of digital archives of
information about online ads relating to candidates and ballot initiatives.”).

* Joint Stal from the Depart OfH d Security and Qffice of the Director of National Tntelligence on Election Seenrity,
Department of Homeland Security (Oct. 7, 2016), https:/ /www.dhs.gov/news/2010/10/07 /joint-statement.
department-homeland-security-and-office-director-national (“The U.S. Intelligence Community (USIC) is confident that
the Russian Government directed the recent compromises of e-mails from US persons and institutions, including from
US political organizations.”); Director of National Intelligence, ~Assessing Russian Activities and Intentions in Recent US
Elgetdons, ICA 2017-01D (Jan. 6, 2017), https:.//www.dnigov/files/documents /JICA_2017 0Lpdf (“We assess Russian
President Vladimir Putin ordered an influence campaign in 2016 aimed at the US presidential election. Russia’s goals
wete to undermine public faith in the US democratic process, denigrate Secretary Clinton, and harm her electability and
potential presidency. We further assess Putin and the Russian Government developed a clear preference for President-
elect Trump. We have high confidence in these judgments.”).

“1.S. v. Viktor Borisovich Netyksho, 1:18-c1-215 at 7-8 (D.D.C.) (Indictment July 13, 2018),
www.documenicloud.org/documents /5021 302-Tadictment-as-to-Viktor-Bodsovich-Neteksho-Fir- ALhsal (“on or about
July 27, 2016, the Conspirators attempted after hours to spearphish for the first time email accounts at a domain hosted
by a third-party provider and used by Clinton’s personal office.”); U.S. v. Internet Research Agency LLC, 1:18-ce-32
(D.ID.Cy (Indictment Feb. 16, 2018).

5 Special Counsel Robert S. Mueller, Reporr On The Investigation Into Russian Interference In The 2016 Presidential Election,
Deparement of Justce (Apr. 18, 2019), www.justice.gov/storage/reportpdf (redacted version).
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In light of these revelations about the 2016 election, which I write about in my book Political Brands,
American voters need to know that all hands are on deck to prevent or catch the next foreign effort
to interfere with our elections.”® But instead, what Americans have seen from the Federal Election
Commission (FEC) is an inability to investigate Russian interference including the purchase political
ads on Facebook with rubles,” the failure to make any new rules that would address foreign
interference, and the failure to address dark money which could provide cover for foreign meddling.*

As T explain in my book Political Brands, one thing that the American public still doesn’t know is
whether dark money is hiding illegal money, including money from foreign nationals:

As Lisa Gilbert of Public Citizen notes ... “One of our biggest concerns about our
system of money in politics is that it can flow in 2 very secretive way. And because
dark money flows behind the scenes, foreign nations are able to take advantage of the
lack of transparency, and influence our politics.”*

Campaign finance reform advocates have long worried that dark money could be hiding illegal
foreign money. Recent events show that this fear was not far-fetched. As Professor Abby Wood
noted in the Washington Post, “{Dark money hiding foreign influence] is the hardest point to study
systematically. Consider the indictments of Igor Fruman and Lev Parnas, figures in the Trump
impeachment case, for violating campaign finance laws. A lawyer at a nonprofit carefully matched
Fruman’s and Parnas’s addresses to that of a dark money donation from a shell corporation to a
super PAC that supported Trump — and found that the pair were laundering over $1 million from
foreign countries to support Trump. That’s illegal under our laws, which forbid foreign nationals to

:
i
donate to U.S. elections and forbid anyone to donate under someone else’s name.”

Are foreigners spending in U.S. elections? Largely, we don’t know because many of those that would
be sophisticated enough to spend in U.S. elections, likely know how to spend in a secretive way. But
there have been examples of foreign spending in U.S. elections that has been caught red-handed. For
example, a Chinese company, American Pacific International Capital, Inc. (APIC), gave $1.3 million
to the pro-jeb Bush Super PAC Right to Rise in the 2016 presidential election. In a rare instance of
the FEC enforcing the ban on foreign spending in U.S. elections, a complaint against Right to Rise
resulted in FEC fines against the Super PAC and the Chinese company.™

In other cases, the FEC has been passive about enforcing the law against foreign spending. As 1
discussed in Corporate Citizen, in a particularly colorful episode, a foreign pornographer spent in a
Los Angeles election in 2012 in favor of President Obama’s reelection. This spending violated a

4 TORRES-SPEL POLITICAL BRANDS.

47 Josh Dawsey, Russian-funded Facebook ads backed Stein, Sanders and Trump, POLITICO (Sept. 26, 2017),
https://www.politico.com/story/2017/09/26/ facehook-russia-trump-sande rs-stein-243172.

® See infra.

4 TORRES-SPEL
5 Abby Wood,
AM), hitps://wwy
about-d mon
5t Kate Sullivan, FEC fines Jeb Bush super PAC and a Chinese company §1 million over foreign interference in 2016 election, CNN
(Mar. 11, 2019) (“The FEC fined the Jeb Bush super PAC Right to Rise $390,000 for soliciting a contribution from a
foreign national and the American Pacific International Capital $550,000 for making the contribution...”).

SCY, POLITICAL BRANDS at 304 (quoting Lisa Gilbert).
s United turns 10 today. Here's what we've learned abont dark imongy., WASH. POST (Jan. 21, 2020, 7:00
sashingtonpost.com/polities /2020701 /21 /citizensunited-tums-10-todar-bees-whatweve-learged-
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longstanding ban on foreign money in any American election (federal, state or local).*® Nevertheless
the FEC would not enforce the federal law against the foreign pornographer. This spending also
violated California law, and fortunately for the rule of law, California enforced its law against him.®

In another case which is ongoing, Pras Michel of the musical group The Fugees has been indicted by
the U.S. Department of Justice (DQYJ) for allegedly facilitating political spending from a foreign donor
in the 2012 presidential election. As soon as these actions were discovered, campaign finance experts
complained about Mr. Michel’s alleged behavior to the FEC, which, again, did nothing about it.”*
Thankfully the DOJ picked up the ball that the FEC dropped in this case, which allegedly involved
over $21 million in foreign money‘s‘r’

As demonstrated above, because the FEC has largely been nonfunctional, or stuck in deadlocks, even
investigations of foreign spending or punishment for foreign spending has been lacking.® The FEC
also has not made new rules to better deter foreign spending post-2016." Though 1 should note that
the current Chair of the FEC has put out strong statements reminding the public that foreign spending
in U.S. elections is illegal, especially when the spending is from foreign governments.”

The ban on foreign spending is not controversial and the Supreme Court has upheld the foreign ban.”
Yet the lack of enforcement by the FEC against foreign spcndmo in the two notable cases mentioned
above, among others, has sent a terrible message to anyone paying attention: the message is campaign
finance law is basically not enforced at the federal level to keep foreign money at bay. Given the
experience of 2016 with Russians’ breaking U.S. election laws with abandon, the lessons for North
Korea, China, Iran or any other hostile foreign actors s that interference in our elections can be done
largely without legal consequences from the primary regulator—ithe FEC.

52 52 U1.S.C. § 30121 & 11 CFR 110.20.
% CORPORATE CITIZEN at 121-122
54 Megan McAllen, Delay, Deadlock, iss: Pras Michel indictment exposes bow FEC dysfanction opens onr elections 1 Joreign
meddling, Campuign Legal Center {1 5, 2019), https://campaignlegal. org/update /delay-deadlock-dismiss-pras-michel-
mdictmentexposes-howsfec-dysfunction-openscour.

55 Press Release, Ewntertainer/ Businessman and Malaysian Financier Indicred for Conspiring to Matke and Conceal Forejgn and Conduit
Contytbutions Daring 2012 ULS. Presidential Election, Depactment of Justice ( 10, 2019),

bttps:/ Swww justice gov/ opa/pefenternnerbusinessman-and-malaysian-foanderindicied-conspiring-make-and-
conceal-foreign.

56 Rick Hasen, Breaking: Republican FEC Commissioners Black Inpestigation into NRA Rassian Ties in 2016 Elerion, Election
Ia“ Blog (Aug; 16,2019 11:54 AM), https://clectionlawblog.org/Pp=106940.

57 Jordan Muller, FEC rgects propowl to consider new rules on jo reig 7Je/1dm(g in US elections, CENTER FOR RESPONSIVE

2018), httpss/ Svww.opensecrets org/news (2018705 jects-proposalto-consider-new-mles-on:
n-us-clections

56 Chair Fllen L. Weintraub’s Statement Regarding Illegal C ontnbunom From Foreign Governments, FEDERAL
ELECTION COMMISSION (June 14, 2019), hitps://go.us

5 Bluman v. FEC, 800 F. Supp. 2d 281, 288 (D.D. C 7011), aﬂ‘ d, :»Cn U.S. 1104 (2012) (upholding the federal foreign
political spending ban).
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Resistance to Citizens United

Citizens United has so angered many Americans that they have organized to overturn it using the
Article V amendment process outlined in the U.S. Constitution.”” “As of last year [2019], 20 states
and 800 municipalities had passed resolutions calling for Cizigens United to be overturned.”

Meanwhile, many shareholders have also used their rights under the securities law to push back and
ask for more transparency of corporate political spending.** Shareholder proposals about corpotate
dark money have been one of the most frequently filed topics in the past few years.** The Forum for
Sustainable and Responsible Investment (US SIF) reported, “[ijn the 2014 season, the bulk of the
130-plus resolutions on political spending and lobbying asked companies to report on their lobbying
expenditures, including through indirect channels such as trade associations and non-profit
organizations that do not have to report their donors.”® The trend remained the same years later
according to the Sustainable Investment Institute (Si2), which tracked these types of shareholder
proposals in 2018, “80 resolutions askjed] companies to disclose political activity spending ...”*"* The
result of this activism is that the number of publicly traded companies that have chosen to adopt
best practices for transparency jumped from 70 to 173 over the past decade.  However, there are
two rule makings pending at the Securities and Exchange Commussion (SEC) which could gut the
ability of shareholders to hold corporations accountable on a range of issues including spending dark
corporate money in elections.”

& Jeffrey D. Clements, “Bat Ir Wil Happen”: A Constitutional Awendment to Secnre Politival Equality in. Election Spending and
Representation, 13.2 HARVARD Law & POLICY REVIEW 373 (2019).
o Chis Kromm, Citigens United at 10: Why fighting corvuption 1s a vactal justice isswe, FACING SOUTH (Jan. 17, 2020,
https://sewy facingsouth.org/2020/01 / ¢itizens-united-10-why-fighting-cortuption-racial-justice-issue
62 Julie N.W. Goodridge & Christine Jantz, Corporate Political Spmdmo ¥ /y S/mfe/m/de;xl\h/ﬂ Weigh In, 3(7) JOURNAL OF
VALUES-BASED LEADERSHIP Article 3 (2012), hitps://scholarvalpo.edu/jwbl/vol5/i
63 Eliza Newlin Carney, Shareholders Demand Disclosnre - and Republivans Push Back, AMERICAN PI\OQPF CT (May 4, 2017),
htips:/ /prospect.org/power/shareholde rs-demand-disclosure-republicans-push-back /.
63 Shareholder Resolwtions, US SIF (2015), hitp:/ /www.ussiforg/resolutions
5 Sustainable Investment astitute, Praxy Preview Climate, Politics, and Women Top Sharebolder Lssues for Proxy Season 2018
(Mar. 8, 2018), hitps://silastitute.org/press/2018/Proxy Preview 2018 PressRelease pdf.
9 Press Release, CPA Statement on 10th Anniversary of Citizens United, C iR FOR POLITICAL ACCOUNTABILITY (Jan.
17, 2020), hitps:/ /politicalaccountability.net/hifi/ files/ Citizens-United-Ten-Years-Later.pdf (¢ By Januvary 2010, 70
major companies had already adopted CPA’s corporate governance model for political disclosure and accountability.
Today, that number has more than doubled to 173, as more companies have recognized the risks and benefits of
disclosure and corporate board oversight. These companies recognize their duty as responsible stewards of other
people’s money to refrain from hiding in the dark corners of politics. In addition, three-fifths of the S&P 500
companies, the dominant source of corporate political money, have some form of disclosure, as measured by a CPA-
Wharton School annual benchmarking of those companies’ political disclosure and accountability policies.”)
§7 Amendments to Exemptions from the Proxy Rules for Proxy Voting Advice, SEC Release No. 34-87457 & File No.
$7-22-19, hups/ Swww.sec.gov/ules/ proposed /2019/34-87457.pdf, Procedural Requirements and Resubmission
Thresholds under Fxchange Act Rule 14a-8, SEC Release No. 34-87458 & File No. §7-23-19,
https:/ /wwwsee.gov/ miles/proposed /2019/34-87438.pd £, Commissioner Robert J. Jackson Jr., Statement on Proposals
0 Restrict Shareholder Voting, SEC (Nov. 5, 2019), hepe://www.secgov/news/public-starement/statementiackson:
2019-11-05-open-mecting; Clara Torres-Spelliscy, A Trnmgp Adwministration Plan that Could Boost Corporats ‘Dmé \lar/e) in
Efectipns, BRENNAN CENTER BLOG (Nov. 19, 2019), hitps://www brenpancenier.ovg/ our-work/analysis
opinion /gump-adounistration-plan-could-boost-corporate-dademoney-clectons; Crara Torres Spelliscy, Fow Corporate
Law Can Help Democray Pose-Citizens United, BRENNAN CENTER BLOG (fan. 21, 2020),
https://www.brennancenter.org/oue-work/analysis-opinion/how-corporate-taw-can-help-democracy-posi-citizens-
nited.
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Conclusion and Solutions

There’s much that could be done to mitigate the damage caused by Citigens United including;

(1) Amend the Constitution to overturn the Citigens United 2. FEC decision.”
(2) Work within the existing constitutional structure to pass legislation to address the case’s
fallout:
a. Pass better disclosure rules for elections including disclosure of paid advertising on-
line through the federal election laws.”
b. Pass better disclosure rules for publicly traded corporations’ spending in politics
through the securities laws.™
¢, Provide for a consent mechanism for investors in publicly traded companies like the
one that exists in the UK.
d. Improve and expand public financing of elections so that candidates have an
alternative to the privately-funded dialing-for-dollars free-for-all that we have now in
federal elections.™

Thank you again for considering my testimony.

8 Tom Udall, Awmend the Constitution 7o Restore Public Trust in the Political System: A Practitioner’s Perspective on Campaign Finance
Reform, 29 YALE L. & POL'Y REV. 235 (2010-2011).

9 Heather Gerken, The Real Problen with Citizens United: Campaion Finance, Dark Money, and Shadow Parties, 97 MARQ. L.
REV. 903 (2013-2014); Ciara Torces-Spelliscy Congress conld hardwire dar money into onr democracy, THE HILL (Dec. 4, 2017),
hatps/ ehehilleom Jopinion//Campaign /3631 44-congress-would-hardwire-dark-money-into-our-demacracy.

7 Cynthia A Williams, The Securities and Escohange Commission and Corporate Sacial Transparency, 112(6) HARVARD Law
REVIEW 1197 (Apr., 1999); Ciara Torres-Spelliscy, Safeguarding Markers fron Pernicions Pay 10 Play: 4 Model Explacning Why
the SEC Regulates Mongy in Politics, 12(2) CONNECTICUT PUBLIC INTEREST LAW JOURNAL 361 (2012-2013),
https://ssen.com/abstract=2184554,

71 Ciara Torres-Spelliscy & Kathy Fogel, Sharebolder-~Anthorized Corporate Political Spending in the United Kingdow, 46 U. OF
SAN FRANCISCO L. REY. 479 (Spring 2012).

"2 Ciara Torres-Spelliscy, Time Suck: How the Fundraising Treadpmil] Dininishes Effective Governance, 42 (2) SETON HALL
LEGISLATIVE JOURNAL 271 {2018); Gareth Fowler & Daniel I. Weiner, FLR.7 s public finance reforms represent the best hope for
bringing about the transformative changes that voters demanded in 2018, BRENNAN CENTER (Sept. 20, 2019); lan Vandewalker &
Kevin Morns, The Reform Law Needed to Counter Citizens United: FLR. 1, BR N CENTER (Jan, 21, 2020),

https:/ /www.brennancenter.org/outwork /analysis-opinion /reform-law-needed-counter-citizens-united-he-1 (“The
flood of big money in politics unleashed by the Supreme Court keeps growing. Public campaign financing offers
candidates a way to run without chasing megadonors.”),

5
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Mr. COHEN. Thank you very much.

We will now have a round of questioning by the members of the
committee, and I will start with myself. We have 5 minutes as well.

Mr. Weissman, you have a lot of history in corporate involve-
ment. Give me a little primer on corporations and their involve-
ment in politics and their ability to spend money. Have they al-
ways been able to spend money in politics? Is it unique to America?
Do different countries allow them to spend money in politics? And
what is the growth or diminution of that?

Mr. WEISSMAN. I think that the statement that was correctly
read from Justice Scalia in his decision that the original text per-
mits corporations to spend, the original text of the First Amend-
ment permits corporations to spend money, is inaccurate. I think
Justice Stevens gave a much richer and more correct reading. The
Framers never intended corporations to spend money, and there
are a lot of reasons to think that they explicitly did not want them
to. Justice Scalia’s only argument, really, is the lack of evidence,
not that there was affirmative evidence to enable corporations to
spend money.

As you do know, we do have a history of corporations spending
money. It varies by state. In the original Gilded Age, we had cor-
porations and the robber barons overwhelming elections and really
running as party bosses. There were reforms put in place to curb
that activity, and those reforms worked relatively effectively
throughout much of the 20th century.

Corporate spending itself really had not been given—there had
been a series of restrictions on corporate spending, and the Su-
preme Court itself in an important decision, Austin, had recognized
that the unique nature of corporations, their unique ability to gath-
er enormous sums meant it made a lot of sense for the Congress
or localities and states to have the ability to restrict corporate out-
side spending. That was thrown to the wind in Citizens United.

Mr. Smith is correct, we have not seen the torrents that were an-
ticipated. We calculate that about half-a-billion dollars have been
spent by corporations since the Citizens United decision was hand-
ed down, not a small amount, much of it in really significant ways
in local and state elections, as well as in referenda. We see corpora-
tions increasingly exerting an overwhelming effect with great
harm. That is probably more than I can do right now to give you
a cross-cultural story about it.

But Citizens United really was a break from precedent, both his-
toric jurisprudential precedent, but also from the previous 100
years of American experience.

Mr. COHEN. You expressed how much money has been put into
campaigns through these Super PACs since Citizens United, the $7
billion figure I think George mentioned as distinguished from the
$700 billion figure, whatever, the previous 20 years. Is there any
data you have to show if that has affected Americans’ belief that
their government is not responsible to them?

Mr. WEISSMAN. In my written testimony I have extensive infor-
mation, and the polling on this is really overwhelming, about
Americans’ deep concern with corruption. Asked by one pollster to
rate 22 different attributes of American life, the campaign spending
system comes in last. Only 20 percent of people are satisfied in
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that poll with the current campaign system. That actually is a
pretty high number compared to other pollsters.

The New York Times found that with near unanimity—their
quote—Americans want to replace the current finance system. The
only dispute among Americans they found was whether they be-
lieve that the current system needs fundamental change or should
be completely rebuilt. It is hard to know which one is the more fun-
damental thing they are trying to get at.

But we also see very deep concerns about corruption generally
and dissatisfaction with American government, and really I think
a fear that calls into question whether the government works for
them. They are not wrong being skeptical about that.

Mr. CoHEN. Let me ask you, because I only have a little time
left. You said there are 25 top individuals. Can you give me the top
10 names?

Mr. WEISSMAN. Well, the two top names now are Sheldon
Adelson and Michael Bloomberg. The top 10 I can’t give you off the
top of my head.

Mr. COHEN. Thank you.

Ms. Jayapal’s bill is different from Mr. Deutch’s. Mr. Deutch’s
strictly deals with campaign finance, and hers deals with other
issues. I can see a theory that corporations—I hate to say it be-
cause I don’t even like the word anymore, but a Dershowitz theory
that if it is good for the corporation and it is good for the stock-
holders, then they have a duty to see that the business goes further
and whatever, putting money into politics that might affect their
businesses. But how can you say that a corporation can express a
religious opinion, like in Hobby Lobby? Is there any basis to think
that a corporation should have a right? They are formed partially
so they don’t have to be responsible for liability, immune from li-
ability. Why should they be able to have a right on what insurance
covers?

Mr. WEIsSMAN. Well, I agree and support Representative
Jayapal’s bill. It seems extraordinary to me. But to be clear, that
was what the Supreme Court held in Citizens United as well. If
you read the majority’s decision, there is a lot of concern about dis-
criminated-against minorities not having the right to express their
feelings, hopes, and aspirations. The discriminated-against minori-
ties they are discussing in the majority decision are corporations.
That is the people they thought were being discriminated against
in not having the ability to express what they feel.

As you say, they don’t have feelings, as Justice Stevens ex-
pressed in great detail. They don’t have feelings, they don’t hurt,
they don’t care about the future, they care about profit. That was
lost entirely in the Supreme Court’s decision there, and as well as
in the Hobby Lobby case and others.

Mr. COHEN. Thank you, sir.

Mr. Armstrong is sitting in as ranking member, and I will recog-
nize Mr. Armstrong now for 5 minutes.

Mr. ARMSTRONG. Thank you, Mr. Chair.

Corporations in my town sponsor baseball fields, youth teams,
charities, other things. I am incredibly proud of the corporate citi-
zens that exist, and without them we would not have a lot of the
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services that exist in my local community, and I think that is very
accurate with small towns all across the country.

Professor Smith, Citizens United not only allowed corporations to
spend, but unions too. Is that correct?

Mr. SMITH. Yes.

Mr. ARMSTRONG. And did the AFL-CIO file a brief in the law-
suit?

Mr. SMITH. Yes, it did.

Mr. ARMSTRONG. It has been suggested by Commissioner
Weintraub that the existence of any foreign shareholder in a cor-
poration—the one-drop rule—should prohibit that corporation from
making political expenditures. How would that affect unions?

Mr. SmiTH. Well, there has been a certain effort to whip up—I
will be very blunt here—I think a kind of shameful effort to whip
up hysteria against this idea that foreigners are coming in to influ-
ence our elections. But it is worth noting that the AFL—-CIO, for ex-
ample, has at least two dozen affiliates that have the term “inter-
national” right in their name, plus many other affiliates that take
international members as well, and those all pay dues to the AFL—
CIO. AFSCME has Canadian affiliates and so on. So, yes, to adopt
that kind of extreme position would essentially shut labor unions
out of political discussion as well.

Mr. ARMSTRONG. Do you know how many?

Mr. SMITH. How many members?

Mr. ARMSTRONG. How many unions?

Mr. SMITH. I don’t know the total. Again, AFSCME has at least
24 affiliates, at least two dozen affiliates. I remember calculating
it a few years back. It was like 29 or 30 that just had the term
“international” in the name. In terms of the number who have
international members, it could be larger.

Mr. ARMSTRONG. Thank you.

Do Super PACs disclose their donors?

Mr. SMITH. Super PACs do disclose their donors, the same as any
other PAC that has any contributor in it who contributes in the ag-
gregate over $200 is disclosed.

Mr. ARMSTRONG. And did Citizens United change any disclosure
laws?

Mr. SMITH. No, it did not. Those laws were upheld, in fact. Some
of those laws were challenged and they were upheld in the deci-
sion.

Mr. ARMSTRONG. I will go to my next question. You say in your
prepared testimony that dark money is typically around 3.5 percent
of total spending. How do we know that if it is not disclosed?

Mr. SMITH. Sure, that is a good question. You know, we keep
hearing these huge numbers thrown out. “Oh, it has been $100 bil-
lion or $1 billion,” or whatever. That sounds like a lot. But if we
think about it, it is 2.5 or 3 or 3.5 percent. That doesn’t sound quite
so threatening. And we know that sometimes people say, well, we
don’t know how much there is because it is “dark.” But, in fact, we
do, because spenders have to report all that they spend. So we can
look at the total amounts that are spent. All that dark money
means is that an organization doesn’t have to report the names of
each and every donor to that organization.
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So even if we assumed all of that were dark money, and some
of it is not—many of these spenders do disclose donors—we get up
to that small figure that has been consistently under 5 percent.
And we also find that many of those spenders, by the way, are very
well known to the public. For example, leading dark money groups
include groups like the Environmental Defense Fund, Planned Par-
enthood Action Fund, NAACP Action Fund, the U.S. Chamber of
Commerce, the National Association of Realtors. I just don’t think
that most Americans are sitting around going, “The National Asso-
ciation of Realtors, what are they about?” I think most Americans
understand the points of view that are being represented in those
cases.

Mr. ARMSTRONG. After Citizens United, are there still constitu-
tional limits on what disclosures can be mandated?

Mr. SMITH. There are. Citizens United did uphold existing law,
but too many people have suggested that gives a green light to any
kind of disclosure. In Buckley v. Valeo, the landmark campaign fi-
nance case, and also in numerous other cases over the years, McIn-
tyre v. Ohio Election Commission, in cases outside of the direct po-
litical arena such as Thomas v. Collins, the Supreme Court has
limited the ability of the government to force disclosure of member-
ships as something that infringes of First Amendment rights of as-
sociation, petition, and speech.

Mr. ARMSTRONG. Where does the majority of speech about can-
didate spending on campaign ads come from, both before and after
Citizens United?

Mr. SMITH. The vast majority, as I indicated in my opening com-
ments, does indeed come from individual contributions to cam-
paigns, and also to PACs. Some people seem to think that PACs
are corporate money, but they are also individual contributions. It
is better to say that a corporation sponsors a PAC into which em-
ployee shareholders can contribute. But again, that is individual
money and not money from the corporate treasury.

Mr. ARMSTRONG. And what role do you think Citizens United
plays in the trend of billionaire candidates like President Trump in
the last election, and in this one Michael Bloomberg and Tom
Steyer, self-funding candidates in expensive campaigns?

Mr. SMITH. Well, one thing is that, of course, that was author-
ized. Individuals prior to Citizens United, individuals had the right
to spend as much as they wanted. So that really didn’t change by
Citizens United. Given the short time, I would just say that I think
we can see that it hasn’t really worked. I mean, Mr. Steyer spent
a great deal of money and doesn’t have very much to show for it.
You still have to have a winning message, and all that money does
is let the American people hear, and that is a good thing. The
American people have a right to hear. But it doesn’t cause them
in some way to vote.

Mr. ARMSTRONG. With that, I will be interested to see if Mr.
Bloomberg is still second now that he is actually running for presi-
dent. That will be interesting to follow.

Thank you, Mr. Chair.

Mr. CoHEN. Thank you, sir.

Mr. Raskin, you are recognized for 5 minutes.

Mr. RASKIN. Mr. Chairman, thank you.
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Welcome to all of our distinguished witnesses today, and all of
the natural persons who have come to participate in today’s pro-
ceeding.

The first thing that I want to point out is that Citizens United
did not enlarge the free speech rights of any citizen in the United
States, not even CEOs or corporate executives who could spend al-
ready whatever they wanted as independent expenditures under
Buckley v. Valeo. All that Citizens United did was to transform
every corporate treasury in America into a potential political slush
fund and thereby authorize and empower the CEOs of the corpora-
tions to spend whatever they wanted of other people’s money in the
corporate treasuries in political campaigns.

This declaration did transform, to my understanding, two cen-
turies of jurisprudential understanding of what a corporation is.
You can go back to Chief Justice John Marshall’s opinion in 1819
in the Dartmouth College v. Woodward case, where he said that a
corporation is an artificial entity, invisible, intangible, existing only
in contemplation of law, possessing only the rights conferred upon
it by the state legislature and not the constitutional rights of the
people. And yet the Roberts court in Citizens United endowed pri-
vate corporations, these invisible, intangible, artificial entities, with
the political rights of the people, essentially arming the CEOs with
the power to spend other people’s money, as Justice Brandeis
termed it, in political campaigns. And for all of the reasons stated
by the witnesses, that has occasioned a dramatic change in the
character and the quality of American politics.

Now, I favor a constitutional amendment for the same reason
that I support all the constitutional amendments that have re-
versed reactionary jurisprudence by the Supreme Court. That is
how we got women’s suffrage in the 19th Amendment which top-
pled the Supreme Court’s decision in Minor v. Happersett, saying
that women did not get the right under the 14th or 15th Amend-
ment. The 14th Amendment, and the 15th and 13th, of course, re-
versed the Supreme Court’s reactionary decision in the Dred Scott
case before the Civil War. It is how we got the 26th Amendment.
It is how we got the 24th Amendment. Most of our amendments
have been democracy-deepening, suffrage-enlarging, democracy-per-
fecting amendments where the people have to overturn pinched
and reactionary understandings of the Supreme Court.

But until we get there, I wanted to take up an issue that comes
out of Citizens United, because Justice Kennedy’s conceit in his
majority opinion is that the corporations are speaking for the
shareholders, the corporations derive their First Amendment polit-
ical rights from the First Amendment rights of the human beings
who actually own stock in the corporation. But there is a problem,
which is that the corporations are spending all of this money and
putting money into political campaigns and dark money channels
and so on without ever consulting the shareholders themselves;
and, in fact, in most cases not even notifying the shareholders. And
they have been doing everything in their power to fight in both the
SEC and the FEC efforts to get just notice to people of how their
money in the corporation is being spent.

I introduced a measure which became part of H.R. 1 which I call
Shareholders United. Shareholders United says that no corporation
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shall be allowed to spend any money in politics until you have first
notified the shareholders of the proposal and they are authorized
in advance by majority vote that their money be spent in a political
campaign.

I am wondering if each of you, if you could go quickly—and for-
give us because we have our 5-minute stricture here. But would
you agree that as long as we are living under the regime of Citi-
zens United, that the shareholders should have the right to be ap-
prised of proposed political spending by corporations of their
money, and they should have the right to vote on it? I know there
is an argument that there should have to be a 100 percent vote,
but at the very least there should be a majority vote before the cor-
poration goes ahead and spends their money.

And I could start with you, Madam Chair.

Ms. WEINTRAUB. Yes.

Mr. WEISSMAN. Absolutely. And as you know, more than a mil-
lion people have requested the SEC to issue a rule to do exactly
what you are suggesting.

Mr. RASKIN. Professor Smith, do you agree?

Mr. SMITH. No. This is a complex question of corporate govern-
ance and there are many things corporations do, including things
}:‘hat affect politics, that they don’t require shareholder approval
or.

Mr. RASKIN. Okay. And Professor Spelliscy?

Ms. TORRES-SPELLISCY. I wholeheartedly endorse your bill. I
think shareholders should have the right to consent to corporate
political spending, and that would bring American law in line with
the U.K., where shareholders in U.K. companies do have the right
to pre-approve corporate political spending.

Mr. RASKIN. Okay.

Mr. CoHEN. Thank you, Mr. Raskin.

Mr. RASKIN. I yield back, Mr. Chairman.

Mr. CoHEN. Mr. Cline, you are recognized for 5 minutes.

Mr. CLINE. Thank you, Mr. Chairman, appreciate it.

I would note that one of the things that we have that the U.K.
doesn’t have is the First Amendment.

The majority in Citizens United maintain that political speech is
indispensable to a democracy, which is no less true because the
speech comes from a corporation. The majority also held that the
BCRA'’s disclosure requirements as applied to the movie were con-
stitutional, reasoning that disclosure is justified by a governmental
interest in providing the electorate with information about election-
related spending resources.

The Court also upheld the disclosure requirements for political
advertising sponsors and upheld the ban on direct contributions to
candidates from corporations and unions.

What it did not do is overturn centuries of law. Rather, it over-
turned portions of McCain-Feingold which had become law in 2002,
another law that went into effect in the 1940s, and two Supreme
Court decisions in whole or in part, Austin v. Michigan Chamber
of Commerce from 1990 and McConnell v. FEC from 2003.

So I would ask Professor Smith, in your prepared testimony you
quote part of the oral argument in Citizens United in which the
government argues that as a matter of constitutional law it can
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ban books or movies if corporate resources are used in their produc-
tion or distribution. Is that correct?

Mr. SMITH. Yes.

l\gr. CLINE. And can we talk about whether this is really a dan-
ger?

Mr. SmiTH. Yes. Citizens United was rescheduled after that first
oral argument, and in the second oral argument then-Solicitor Gen-
eral Kagan argued, well, we would never actually do that. But, in
fact, the FEC from time to time has done that. In a little-noticed
1987 advisory opinion, the FEC informed U.S. News and World Re-
port that their publication of a book would not be exempt under the
press exemption because it was not a periodical, that it would
therefore be potentially illegal to distribute a book.

Now, maybe that wasn’t noticed so much because in the end U.S.
News wasn’t really going to do that. It was dismissed on other
grounds. But the FEC made that point.

Just in the last decade, in 5642, the FEC spent almost two years
investigating publication and distribution of a book, one that was
written by George Soros, and it was eventually dismissed. But it
should be noted that the General Counsel in that case rec-
ommended that the FEC find a violation due to distribution of a
book about policy, a book called The Bubble of American Suprem-
acy, because it included such radical statements as “It is not
enough to defeat President Bush at the polls,” and “We can regain
the moral high ground only by rejecting President Bush when he
stands for reelection,” and that was considered enough that that
book could have been potentially banned.

So I do think it is a real issue.

I would also note that when dJustice Kagan, or now-Justice
Kagan, then-Solicitor General Kagan, was asked what about pam-
pﬁets, she said pamphlets we ban, we definitely go in for pam-
phlets.

I have here a copy of Common Sense, the great revolutionary
tract by Thomas Paine. It is 54, 58 pages. That includes a couple
of cover pages here. Is this a book or a pamphlet? I will ask you
all to vote for it because you are the legislators who will get to de-
cide whether or not this can be published or whether or not this
can be banned as a pamphlet.

Mr. CLINE. Thank you.

Some of our Democratic colleagues in the Senate have previously
introduced a constitutional amendment to undo or overturn Citi-
zens United. The amendment would allow Congress to regulate the
giving and spending of money on political advocacy but explicitly
carves out the press. Do you have any views on that approach?

Mr. SmiTH. Well again, if I may, Mr. Cline, I want to briefly ad-
dress something that my old colleague—we were law professors
going back. You got your J.D. from Harvard, too; is that right?

I think, Mr. Chairman, that we should probably note that again.

But in any case, one thing I did want to comment, though, is
that who has benefitted—we haven’t seen this torrent of money
from Fortune 100 companies. The corporations that have benefitted
are small corporations, and most of those corporations can’t afford
to operate a PAC, they can’t afford to have a lobbyist here, and
those are the corporations that are really benefitting from this, and
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those are closely held corporations where I think we can usually
find the shareholder benefits.

Now, your specific question regarding the press, I think the Su-
preme Court has never really held that the press has rights that
other American citizens do not, and there is polling data that
shows if you ask people should we limit spending but the press is
exempt, support for limiting spending drops dramatically. People
don’t think the press should have exemptions. In fact, less than 50
percent support restricted spending if the press is exempt. They
don’t see any reason why these guys, just because they are mem-
bers of the National Press Club, get to talk about politics, spend
a ton of money, Jeff Bezos can buy a newspaper and spend a ton
of money, but everybody else could not. Again, the Supreme Court
has never recognized some specific right. The press, in other words,
is the ability of all Americans to speak. It is not a right that ad-
heres to a certain group of people who got a degree from Columbia
Journalism School.

Mr. CLINE. Thank you, Mr. Chairman.

Mr. CoHEN. Thank you, sir.

Ms. Scanlon, you are recognized for 5 minutes.

Ms. ScANLON. Thank you very much.

I wanted to focus on something that Commissioner Weintraub
mentioned earlier, and that is presidential inaugural funds. I intro-
duced a bill which was folded into H.R. 1 called the Inaugural
Fund Integrity Act, because of concerns that have come out about
donations to and spending by these funds. Those funds have grown
exponentially during the time since Citizens United came out. So
the Obama inauguration fund in 2012, I guess, set a $53 million
record, and the Trump inaugural fund just back in 2016 raised
over $107 million. So 250 people or corporations gave 91 percent
of those funds, and 47 people or corporations gave more than $1
million.

There are concerns about these inaugural funds because, in a
way, if you are donating to a candidate you are making a bet.
There is no guarantee they will get in. But if you are donating to
an inaugural fund, that person has already been elected, and it
raises some really serious concerns about transparency and quid
pro quo, et cetera.

I would like to ask unanimous consent to enter into the record
an Open Secrets article entitled “Companies That Funded Trump’s
Inauguration Came Up Big in 2017.”

Mr. CoHEN. Without objection.

[The information follows:]
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Companies that funded Trumkp’s inauguration
came up big in 2017

By Alex Baumgart | Jariuary 19,2018

President Donald Trump’s inaugural committee raised @
record $107 million with the help of wealthy benefactors but
also through donations from more than 200 corporations and
anonymous LLCs, some of which held government contracts.

Onthe one-yeat anniversary of Trump's inauguration,
DpenSecrety ook lovk at the 63 federal contractors that
collectively contributed $16.3 million to finance the festivities
to see how they've fared in the first year of his presidency.

{Photo by Aude Guerrucci-Pool/Getty
) . Images) ‘

Some have received lucrative contracts; others have shed
executives' who now sit among Trump's political appointees;
and still others have earned an unprecedented level of access to the new administration,

Contracts and the pay-to-play loophole

Of the 63 faderal contractors that donated to the inauguration, more than half won multimillion-doliar
bids in' 2017, federal records show, Six companies earned contracts last year after not receiving any
awards in 2016. : : o .

Federal law forbids governiment contractots from making conitributions to candidates and political
action committees. However, there is no such rule against contributions to post-election activities like

hitpsi/hwe 201870 panies-that-funded-trimps-i
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Boeing, the second-largest government contractor, ran into early opposition from Trump in December
2016 when Trump tweeted the following about Boeing's Alr Force One contract, which he claimed was
over budget.

Donald J. Trump
" @reaiDonaldTrump

Boeing'is building a brand new 747 Air Force One for future
presidents, but costs are out of control, more than $4 biltion:
Cancel order!

124K 8:52 AM - Dec 6, 2016

55.6K people-are talking about this.

.In September 2017 Boeing uitimately won the [}igéﬁigg,;)&jecg.ss for the $600 million coftract to build
the Air Force One replacernents: } ) : :

Contributions to the inaugural fund didnt necessarily guarantee lucrative government awards,
however, For instance, BP America, saw a 58 percent reduction in government contracts in Trump's
first year despite contributing a sizable $500,000 to his inauguration.

in total, just over half of the :cbmpanies that gave to the inauguration'saw anincrease in contract
money from 2016 to 2017,

Perks

Sorme companies that donated to Trump's inauguration didn't secure government contracts last year
but benefited in other ways.

In 2016, Dow Chemical was awarded both a $1.9 million federal grant for bioenergy research and $7
million as part-of an ongoing agreement with the Energy Department: The compary gave $1 million to
Trump's inauguration but didn't receive federal contracts or grants last year,

However, Dow benefited tremendously last year in two major ways: First, the DOJ approved their $1 30‘
billion merger with DuPont in spite of & number ofantitrust concerns that had previously delayed the
merger. ] . o

The new entity, DowDuPont, has prospered in the last year as the result of an amenable EPA, which
includes business friendly leadership in Scott Pruitt and Nancy Beck, the top deputy of the toxic
chemicals division. Beck is a former executive at the American Chemistry Council, the trade
association that represents companies in the chemical industry like DowDuPont.

The EPA recently rejected a recommended ban on chiorpyrifos, a Dow pesticide that studies suggest

process, which will allow companies such as DowDuPont to get its products to market faster.

hitps/wws Z 18/01 jes-that- LS
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trends in elections. Alex is a former CRP intern who has also spent time interning in both the district
and DC offices of a US Representative, Alex graduated from the University of Colorado at Bouider

with degrees in Political Science and Economics.
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Mr. COHEN. And let me ask, was that a quid pro quo in
Sondland? Was that in connection with giving money to the

Ms. ScANLON. I believe he gave $1 million.

Mr. COHEN. Yes, and that was a quid pro quo. Thank you.

Ms. SCANLON. But generally, the purpose in drafting the Inau-
gural Fund Integrity Act was to put some limits on both contribu-
tions to and spending by these inaugural funds to try to block for-
eign corporations and foreign nationals from giving money, and we
have certainly heard of some issues with that with respect to Mr.
Parnas, to block straw donors and to limit contributions by corpora-
tions.

So in your experience, Commissioner Weintraub, can you tell us
what kinds of issues you are seeing with respect to transparency
and donations in these inaugural funds?

Ms. WEINTRAUB. Well, as you know, Congresswoman, there real-
ly is not that much law governing inaugural funds, which is inter-
esting in light of the point that you just made, that people have
already been elected, so there is no risk there, you know who you
are giving the money to.

I am concerned that there is, for example, no limitation on con-
tributions in the name of another, which is a core provision of the
rest of the Federal Election Campaign Act, and that is not part of
the restrictions on inaugural funds. There is a limit that says you
are not supposed to get foreign money, but then there is no way
of really getting behind that because you don’t have a restriction
on contributions in the name of another. So how do you know that
the people who say they are giving the money are actually giving
their own money and that it is not coming from a foreign source
or some other source?

So I think there are big transparency problems with the current
regime, and I applaud you for your efforts to try to fill some of
those holes.

Ms. SCANLON. So basically, if we did some of what the Inaugural
Fund Integrity Act tries to do, which is apply the restrictions that
apply to other campaign finance to inaugural funds, that would
help the process?

Ms. WEINTRAUB. Absolutely.

Ms. SCANLON. Okay. And it just seems like that is important this
year given the fact that someone will be elected president and we
will be dealing with another inaugural fund, so now might be a
good time to put some brakes on what is going on.

Mr. Weissman, do you have anything to add there?

Mr. WEISSMAN. First to applaud you for the effort, and also to
sort of elaborate on it. We don’t know where the money is spent,
for one thing. So in terms of the quid pro quo analysis, or more
generally a richer corruption analysis, there is worry about issues
of self-enrichment. If a donor knows that not just a committee but
the president or people around the president may benefit, as, in
fact, was the case, because we know that some of that money was
wasted at the Trump Hotel, that is a real incentive to give the
money in expectation of some policy coming out of it.

That Open Secrets article that you entered into the record I be-
lieve refers to, for example, a million-dollar contribution from Dow
Chemical. Dow Chemical soon found that it was able to get benefits
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on specific regulatory matters on pesticides out of the Trump EPA.
It was exactly the kind of corruption that should be intolerable in
our system, and we do need safeguards to prevent this from going
forward.

Ms. ScANLON. Okay. Thank you.

I yield back.

Mr. COHEN. Ms. Dean, you are recognized for 5 minutes.

Ms. DEAN. Thank you, Mr. Chair. I appreciate the chance to hear
from the testifiers to talk about this important issue.

I think I will start, please, with Commissioner Weintraub, and
this reflects some of the comments we just heard from Professor
Smith.

Some say that the proliferation of private money in our politics
is not the result of Citizens United. Citizens United held that cor-
porations have a First Amendment right to spend sums independ-
ently to support or oppose candidates for office, yet few for-profit
corporations spend money on political campaigns in their own
names, so Citizens United can’t be all that bad they say.

However, a simple review of the numbers shows that there is a
problem, and it is tied directly to the Supreme Court’s ruling. In
the pre-Citizens United 2008 presidential election, outside spend-
ing totaled about $338 million. We saw that within your testimony.
And in the 2012 presidential election, the first after the Supreme
Court’s decision, outside spending totaled over $1 billion.

Can you speak to how Citizens United, which is the premise of
this underlying hearing, changed the influence of money in the po-
litical process despite a dramatic increase in overt corporate ex-
penditures?

Ms. WEINTRAUB. Well, there are a variety of ways that Citizens
United has had this huge impact, which I think everybody gets
that. In the first place, when corporations spend—and corporations
can give to Super PACs. Super PACs disclose their donors, but the
corporations often will be a shield against disclosing who really is
behind the money. So you’ll get the ABC Super PAC reporting that
they have a million-dollar contribution from the ABC 501(c)(4), and
who is giving money to the ABC 501(c)(4)? Well, we don’t know
that. So there is a huge transparency problem that arises imme-
diately from letting corporations give.

But as I said, really I think the biggest impact of Citizens United
is that it really took the gloves off with the broad language in Citi-
zens United about how ingratiation and access can’t possibly be
corrupting. First of all, I think that flies in the face of most people’s
commonsense understanding. If it is corrupting to give $3,000 di-
rectly to your campaign account, how could it not be corrupting to
give $3 million to a Super PAC that is doing nothing but trying ei-
ther to elect you or to defeat you? How does that not have any po-
tential for corruption? I think most people really don’t get that and
think it doesn’t really make sense, and that is part of why it is
such an unpopular decision, because it flies in the face of how peo-
ple think about corruption.

But this broad language really emboldened a lot of folks who I
think before were thinking, well, boy, somebody might think this
is corrupting if I gave a million dollars to try and defeat a can-
didate or to elect a candidate, so maybe I shouldn’t do that. Now
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they find out, whoa, I can’t possibly be held accountable for that,
so therefore I am going to up my giving. All this freedom, it only
affects this very narrow band of people who have a million dollars
to put into a campaign, or in some cases multi-million dollars. That
is not freedom for most Americans. Most Americans aren’t going to
be able to partake of that additional liberty that the Supreme
Court has granted them, and it does reframe the debate. It does
involve billionaires just sort of dominating the political discourse in
ways that are sometimes not transparent.

We have seen folks go through incredible permutations of moving
money from one organization to another organization to another or-
ganization because they are afraid we might pierce the first veil,
but then we won’t get through the second or the third or the fourth
veils. There is somebody who is litigating this up to the Supreme
Court right now to try and hide the money. So there has been an
explosion in the role of these mega-donors, and I think that really
has been the biggest impact.

Ms. DEAN. I have just a little bit of time left. There is so much
more I would like to ask you, but I did take a look at what you
said in your testimony about how the impact of H.R. 1 would be
helpful in this area. Quickly, on the issue of coordination, you just
described very logically how things are non-transparent and hid-
den. How about the notion of if I say it publicly, we didn’t coordi-
nate? Can you speak to the problem of that Super PACs cannot co-
ordinate with candidates, and yet how we so easily see folks getting
around that?

Ms. WEINTRAUB. Well, the coordination rule was written before
Super PACs existed, and despite my repeated efforts to launch a
rulemaking to update them in light of Citizens United, I have
never been able to get the four votes to do that at the FEC. I feel
compelled to say that all of the things that Professor Torres-
Spelliscy was complaining about at the FEC, I was on the other
side and trying to get those things done. We have candidates who
show up at Super PAC events and tell their supporters that is my
favorite Super PAC, you can go ahead and support them and you
will be supporting me, and people post things publicly and try to
get around it. Well, it is not a secret conversation. I am telling the
world that I love that Super PAC, I am telling the world that here
is what would be useful to me, I am posting this video on my
webpage.

Some of it is silent. There is no purpose in having this roll up
on anybody’s webpage other than for somebody else to just lift it
and incorporate it into a campaign commercial on their behalf.

Ms. DEAN. Thank you very much.

Has my time expired, Mr. Chairman? Thank you very much for
your indulgence.

Mr. CoHEN. Thank you, Ms. Dean.

Ms. Escobar, you are recognized.

Ms. EscoBAR. Thank you, Mr. Chairman.

And thanks so much to our panelists, really appreciate you all
today.

Ms. Weintraub, I have some questions about the Commission,
just some things that I am really curious about.

When was the last time the Commission met with a quorum?
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Ms. WEINTRAUB. That would have been August, August of 2019.

Ms. EscoBAR. Okay. And how many cases are awaiting a hear-
ing?

Ms. WEINTRAUB. We have roughly 300 enforcement matters, and
right now over 100—last time I checked it was 119 of those were
awaiting some kind of decision from the commissioners, which it
requires us to have four commissioners to make that decision.

Ms. EscoBAR. And how far back in terms of the cases that are
waiting to be adjudicated by you all, how far back do those com-
plaints go in terms of when they were first reported to the FEC?
Do you know?

Ms. WEINTRAUB. There are a variety of beginning dates for the
complaints. There is a five-year statute of limitations, and particu-
larly in the reporting area sometimes there is a continuing viola-
tion even after the event that you are reporting happened, you
have an ongoing obligation to report what money came in and what
money went out. So sometimes we are able to extend. Sometimes
we get tolling agreements. But for the most part, we are limited
to a five-year statute of limitations, and the clock is ticking on a
number of the cases that are sitting in front of us right now.

Ms. EscoBAR. And I will give you an example of why there is
probably no incentive for the President and others to ensure that
we have a functioning FEC. In my community of El Paso, Texas,
the President came and had a campaign rally, and he owes the
City of El Paso over half-a-million dollars for all of the services
that the city, that the local government had to provide. The Center
for Public Integrity back in June actually reported that this is not
a single instance where a campaign has failed to pay its bills, its
outstanding debts. In fact, for the Trump Campaign this is a pat-
tern, and there are a number of local governments.

So it is a vicious cycle, unfortunately. There is no incentive for
the President to want accountability by having a fully seated, fully
functioning FEC because he might be held accountable, and we
know how he feels about accountability.

Ms. WEINTRAUB. I don’t want to comment on any particular case,
but let me just say that when we lost the quorum last August
when one of my colleagues decided to resign, I had two other col-
leagues who resigned two years ago and three years ago, respec-
tively. So there was a very long run-up to this when we had two
vacancies, one D, one R, when this could have been fixed so that
we wouldn’t have been in this situation last August when the most
recent commissioner left. Why those seats weren’t filled for two and
three years, I really can’t tell you.

Ms. ESCOBAR. Yes, we can only wonder why.

Thank you so much for your response, Ms. Weintraub.

Mr. Weissman, we have seen incredible, hugely consequential in-
volvement from Russia in our elections, and this meddling in our
elections is not limited to Russia. We now know after what hap-
pened yesterday, the acquittal, that there will not be accountability
for inviting foreign assistance into our elections. At least for the
President, there is no accountability.

So many of us are obviously very concerned about outside in-
volvement in our elections. You mentioned that Citizens United al-
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lows foreign actors to influence those elections as well. Is that cor-
rect?

Mr. WEISSMAN. Not legally, but yes.

Ms. EscoBAR. Can you expand on what that involvement might
be?

Mr. WEISSMAN. The reporting that has come out from the Lev
Parnas tape is really instructive about how this all might go down.
That tape, where most of the attention was focused on the con-
versation about Ukraine, it was really a donor event. It was a
Super PAC donor event, actually, where the donors were given di-
rect access to the President. The New York Times reported they
were given access to go and pitch, as if they were on Shark Tank,
their preferred policy preferences. A couple of those donors were
Lev Parnas and Igor Fruman, who, according to the indictment
against them, had donated money from a foreign source that they
had laundered through an LLC.

In this instance it was discovered. You have to assume that in
most instances it is not going to be discovered.

Also present at the event was a Canadian steel mogul who is not
permitted to give money to affect U.S. elections but was able to use
his U.S. subsidiary to run money to U.S. elections. So there are a
lot of mechanisms, some of which are legal and some of which are
not legal but have been super-powered by Citizens United, and we
have to assume it is happening much more than we know.

Ms. EscOBAR. Thank you so much.

I am out of time. I yield back. I appreciate it.

Mr. CoHEN. Thank you.

Ms. Jackson Lee.

Ms. JACKSON LEE. I want to thank all of the witnesses for their
commentary today.

Let me say that I am a proud co-sponsor of H.R. 1, which I hope
the Senate turns on the light and allows us to pass that legislation,
because some of this will change. Some have argued that the Court
should revisit the question, but we know the skewing of the Court
now, unfortunately.

I am just going to ask a brief question and then a pointed ques-
tion to the Commissioner. Thank you for your leadership.

After Citizens United, can you state or re-state what you think
about, very briefly, the amount of money that is now in the polit-
ical process?

Ms. WEINTRAUB. Well, the amount of money always goes up, so
let’s start there. But I think what we are seeing is a shifting of
money. As I pointed out in my testimony, in the most competitive
Senate races, particularly in years where it looks like control of the
Senate is up for grabs, that is where all the outside spending goes.
And the outside spending in six out of ten, seven out of ten, de-
pending on which year you look at, has dwarfed the amount the
candidates are spending themselves, which is really kind of aston-
ishing if you think about it. You are out there campaigning, and
then somebody else is out-spending you.

Ms. JACKSON LEE. Meaning it dwarfs the amount that the can-
didate is spending?

Ms. WEINTRAUB. Yes.
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Ms. JACKSON LEE. It is more than what the candidate is spend-
ing.

Ms. WEINTRAUB. Yes.

Ms. JACKSON LEE. Okay. And therefore the voice of the can-
didates, plural, may be silenced or blocked out because of some spe-
cial-interest undercover PAC that one has never heard of, but they
are coming after you, whoever that is.

Ms. WEINTRAUB. And because the rules on PAC disclosure were
designed for a time when these Super PACs didn’t exist, the PACs
aren’t on the same disclosure schedule as the candidates are, and
some of them have been very clever about making sure that they
don’t have to report up until after the election itself.

Ms. JACKSON LEE. Thank you. Thank you for your service.

Let me use this example. A day or two ago we heard a very pas-
sionate statement on the floor of the United States Senate from a
senator who offered his religious beliefs and his heartfelt analysis
on his decision to vote for the conviction of the President of the
United States under Article 1. Soon thereafter, he received an on-
slaught of attacks. One, Trump Jr. tweeted after Romney an-
nounced his decision that he was too weak to beat the Democrats,
so he is joining them now, he is officially a member of the resist-
ance and should be expelled from the GOP. Trump Jr. then started
tweeting “#ExpelMitt” and later tweeted that Romney should be
expelled from the AtSenateGOP. Ingraham called Romney “the ul-
timate selfish, preening, self-centered politician. If he were up for
reelection this year, the people of Utah would have their own pay-
back against him because they were defrauded by Romney.”

Now, people have argued that Citizens United provides for free
speech. Certainly, the Senator has a right to free speech. My ques-
tion quickly to Mr. Weissman and the Professor, to answer the
question if this individual was up for reelection in 2020, having ex-
ercised free speech, free speech Citizens United, how do you think
that would be skewed with this kind of onslaught so that his voice
could not truly be heard? If you would answer that question, my
time is running and I would like to share it between you and the
Professor. Thank you.

Mr. WEISSMAN. Yes. So very quickly, it is entirely appropriate for
the people of Utah to make a judgment about what Senator Rom-
ney did. It is not entirely appropriate for giant Super PACs to come
in and out-spend him, which, as you are implying, is a virtual cer-
tainty were he up for reelection in this coming term.

Ms. JACKSON LEE. Silencing his voice.

Mr. WEISSMAN. Overwhelming it at least.

Ms. JACKSON LEE. Professor?

Mr. SMITH. I will note first I served as counsel—

Ms. JACKSON LEE. I'm sorry.

Mr. SMITH. I'm sorry, the other professor.

Ms. TORRES-SPELLISCY. Thank you. So, if I may, since I have not
had many chances to talk, pay-to-play hurts honest business people
because the honest business person wants to be judged by the met-
ric of the quality of their goods and services. But pay-to-play skews
that entire system by privileging those who will stay at the Trump
Hotel or pay an emolument, and that is a skewing not only of the
political system but of the economic system as well.
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Ms. JACKSON LEE. So do you have an answer about Mitt Romney
and the amount of money?

Ms. TORRES-SPELLISCY. Because I work with a non-partisan non-
profit, I am going to demure on that.

Ms. JACKSON LEE. Well, let me thank the gentleman from Public
Citizen for giving me the answer, and I thank all of you for pro-
viding your insight to this very important question.

Mr. Chairman, I yield back.

Mr. CoHEN. Thank you, Ms. Jackson Lee.

Mr. Swalwell I believe is next.

Mr. SWALWELL. Thank you, Chairman, for hosting this panel.
And thank you to our panelists.

I believe, having been in Congress now for seven-plus years, that
it is dirty money and dirty maps that keeps us in Congress from
reaching the consensus that our constituents have reached. On
most issues, the American people are actually not really divided.
They think we should have background checks, over 80 percent.
They believe we should do overwhelmingly something about cli-
mate. They want to have universal access to health care. Yet, when
we convene in Washington, we find people that cannot work and
meet that consensus.

Having been here and seen the power of the outside groups, I
know that the single reason we can’t find that consensus is the fear
that if you were to speak out against your party—particularly I see
this on my Republican colleagues’ side—you will be primaried. You
are not going to lose your job to a Democrat. You are going to lose
your job to someone who is more conservative, and that is the
power of outside money. And it is also the power of dirty maps
drawn by politicians to protect themselves and their friends, and
vifle are interested in doing all we can to reduce the influence of
that.

Now, both Republicans and Democrats have gone to online plat-
forms that encourage small-dollar contributors, and I think that is
great that smaller dollars can be empowered. But I do wonder if
anyone could address whether you see ways, considering that for-
eign money is flowing into our elections, that because of the report-
ing requirements for smaller-dollar contributions are not as trans-
parent, that that could be manipulated to allow foreign contribu-
tions to come in.

Commissioner, I will let you take a crack at that first.

Ms. WEINTRAUB. Well, of course, the committees have an obliga-
tion to ensure that they are not taking foreign money. I would
argue that that obligation goes up with a larger donation. So if you
are getting a million-dollar donation, then you had better make
darn sure, if you are a Super PAC, that that money is coming from
a good place. In fact, we saw an example of this just recently with
a Super PAC that was supporting Jeb Bush in the 2016 election
that took a $1.3 million donation from a domestic subsidiary of a
Chinese company, and it was the Chinese board members who had
requested it, at the request of Neil Bush, who was also on the
board.

So we are seeing foreign money come in through corporate enti-
ties. I do worry about what is behind the small donors. We don’t
see the names on the small donations.
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Mr. SWALWELL. I am talking about—Super PACs are their own
issue. I am talking about the candidates’ campaign committees, be-
cause I am worried that because of the lack of transparency re-
quirements for small-donor contributions—I believe it is $200 and
less—that that could be a way, if you have a campaign that is not
checking, confirming, or even if they are in on it, that is a back
door around the rules and that foreign contributions could make
their way in. Is that a concern that you share?

Ms. WEINTRAUB. It is, because we don’t see those names, so we
don’t know where the money is coming from.

Mr. SWALWELL. Also I wanted to raise a concern about foreigners
working with U.S. campaigns, as you saw in 2016. In 2016, Con-
gress had not imagined prior to that election that campaigns would
take assistance from foreign governments and not at least report
the outreach. I have since introduced legislation that was included
and passed in the House of Representatives that puts a duty to re-
port on an individual if they receive campaign assistance, or even
an offer of dirt on your opponent who you should know to be an
agent of a foreign power.

Is there anything else you think we could do to put a duty on
people where we otherwise saw people in the past rely on the honor
code and just do the right thing? What can we do now to ensure
that the FBI would be notified of something like that? For anyone
who wants to take a crack at that.

Ms. WEINTRAUB. As I said in my earlier testimony, one thing
that I think would help would be putting a responsibility on a U.S.
citizen to sign under penalty of perjury that they have checked and
they have verified that there is no foreign money coming into the
campaign accounts.

Mr. SWALWELL. Thank you, and I yield back.

Mr. COHEN. Thank you, Mr. Swalwell.

We are not going to have a second round, but I will do this. Nor-
mally if we have a second round, it is 5 minutes. If any member
wants to ask a question, not make a statement but ask a question,
we will entertain one question per member so we can tie up loose
ends.

Does anybody want to ask a question?

Mr. Raskin, you are recognized for a question.

Mr. RASKIN. Give me a second to compose my interrogatory
thought, Mr. Chairman.

Given that we live in an age of propaganda and fake news and
disinformation, I am wondering, for any of the majority witnesses—
forgive me, Mr. Smith—to what extent Citizens United figures into
the spending of money to confuse the public and to add to the prop-
aganda? Is there something about the way that money has been
spent under Citizens United that contributes to the thick fog of
propaganda that overhangs our politics today?

Ms. Weintraub.

Ms. WEINTRAUB. I think anything that undermines disclosure
makes it harder for us to find out who is behind what we are see-
ing online. I mean, people get all sorts of information online, and
I don’t think anybody wants to get their news from a Russian troll
farm, but people didn’t realize that is where they were getting the
information from last time. So to the extent that Citizens United,
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as I have said, has undermined disclosure, I think it has also con-
tributed to that problem.

Mr. RASKIN. Dr. Fiona Hill in her testimony described to us that
Russia is the world’s largest Super PAC today, that it basically op-
erates like a Super PAC in terms of funneling money and propa-
ganda into our politics, and other societies too.

Mr. CoHEN. We will call that a question, and then we are going
to let Mr. Weissman respond, if he wants to.

Mr. WEISSMAN. I am ready. I think two points come to mind.
One, as Commissioner Weintraub said, there is an intersection be-
tween the general cultural impact of Citizens United and the rise
of online advertising, particularly as it relates to lack of disclosure.
So the system we have for disclosure is basically based on focusing
on TV ads, and now we have moved to where TV ads are being
competed with in importance for online advertising, huge amounts
of money coming in. The disclosure system is really totally inad-
equate, and I think people are being confused by that.

There is another component of this. I wouldn’t want to call it
propaganda necessarily, because there is a role for negative adver-
tising and conflictual advertising in speech for sure. But what Citi-
zens United has done—and Professor Smith’s data I think are mis-
leading but all correct. What it has done is lead to a rise, a signifi-
cant rise in outside spending. Outside spenders are different than
candidate spenders in a variety of ways.

But most significantly perhaps is that they focus overwhelmingly
on negative attack ads. So about 85 percent of outside spending is
devoted to negative attack ads; half or way less by candidates.
Again, there is an appropriate role for drawing distinctions. I think
most Americans feel like we have way tipped the balance in terms
of that kind of advertising. It is highly emotional in appeal, not
really very communicative around policy or substance, and I think
not that that kind of speech should be censored, but if we are look-
ing at the overall effect, it has been unhelpful and an unhealthy
effect for our democracy, and it has certainly contributed to the
deep skepticism about how our politics work and the future and re-
liability of our democracy.

Ms. TORRES-SPELLISCY. I guess I would just add that one of the
things that you could have done in 2010 in the Disclose Act is clar-
ify what counts as foreign for corporate purposes. That clarity is
still needed in the law.

And I would also add that Lev Parnas made a calculated risk
that his corporate spending wouldn’t send off any warning signs
when he spent through a Super PAC. The indictment alleges
against him that he has funneled at least $1 million of foreign
money into both state and Federal elections, which I will reiterate
is illegal, whether that money is going into a state election or a
Federal election.

Mr. CoHEN. Thank you.

Ms. Scanlon, you are our closer.

You are good? Okay.

Thank you very much to all of our witnesses.

This concludes today’s hearing.
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We have statements for the record from Citizens United Action
Fund and a letter from Free Speech for People, which we would
like to submit for the record.

Without objection, so done.

[The information follows:]
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MR. COHEN FOR THE OFFICIAL RECORD
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END CITIZENS UNITED
— ACTION FUND —

February 5, 2020

The Honorable Steve Cohen

Chairman, Subcommittee on the Constitution, Civil Rights, and Civil Liberties
House Committee on the Judiciary

2138 Rayburn House Office Building

Washington, D.C. 20515

Chairman Cohen,

Thank you for holding this hearing, “Citizens United at 10: The Consequences for Democracy
and Potential Responses by Congress,” and your commitment to ending the dominance of big
money in politics and creating a government that works for all of us.

Ten years ago last month, the Supreme Court refeased its disastrous Citizens United v. FEC
decision that unleashed billions of doliars in special inferest money into our elections, drowning
out the voices of everyday Americans. It has skewed the policymaking process in Washington
and blocked progress on so many issues Americans care about, from lowering the cost of
prescription drugs to protecting the environment for our children’s future.

We fully support the bipartisan Democracy for All constitutional amendment (H.J. Res. 2) that
would overturn the Citizens United decision by giving Congress and state legislatures the ability
to set common sense limits on campaign fundraising and spending. Over the past decade,
Congressman Ted Deutch (D-FL) has shown incredible leadership as he built support for
measures to overturn Citizens United, and H.J. Res. 2 now has over 200 cosponsors. If would
ensure our elections aren’t dominated by wealthy special interests and corporations with
different priorities than most Americans.

While a constitutional amendment is critical to overturning the decision, we also support other
remedies to blunt its impact. Last year, the House passed the For the People Act (H.R. 1), the
most comprehensive package of anti-corruption reforms since Watergate. The bill will end the
dominance of big money, protect and expand the right to vote, and ensure public officials are
working in the public interest. The House also passed the SAFE Act (H.R. 2722} to shore up our
voting systems, the SHIELD Act (H.R. 4617) to protect our elections from foreign interference,
and the Voting Rights Advancement Act (H.R. 4) to ensure every eligible voter can cast their
ballot free from discrimination.
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All of these measures are critical to restoring the public’s faith in their elected officials and
ensuring our government is truly of, by, and for the people.

We applaud you, Chairman Cohen, Congressman Deutch, and the entire Democratic Caucus
for your commitment to strengthening our democracy.

Sincerely,

Al

Tiffany Muller
President, End Citizens United Action Fund
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Mr. Cohen for the record — letter from Free Speech for the People:
https://docs house.gov/meetings/JU/1U10/20200206/110456/HHRG-116-1U10-20200206-SD003 .pdf




110

Mr. CoHEN. This concludes today’s hearing. I want to thank ev-
erybody.

Without objection, every member will have 5 legislative days to
submit additional written questions for the witnesses, which we
will submit to you.

With that, we are done. Thank you.

[Whereupon, at 11:52 a.m., the hearing was adjourned.]
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Ten Years Since Citizens United:
The Growth of a Movement

January 15, 2020

Introduction

Citizens United vs. FEC, handed down by the Supreme Court on January 21, 2010, has proven to
be one of the most consequential decisions in our country’s recent history. This case and those
that are related have unleashed a torrent of spending on our elections, including a huge jump in
outside spending that has been used to influence races on the local, state and national levels for
the last decade.

This campaign finance landscape, coupled with other methods of using financial resources to
influence politics and public policy, has created a system in which the voices of individuals and
their communities are often drowned out by private interests whose agendas diverge significantly
from that of the average American. Certainly, American democracy was already plagued by self-
serving powerful interests well before Cifizens United, but the increase in outside money spent in
elections since then has exacerbated the overwhelming challenge of creating an equitable
democracy.

During a time when our country faces innumerable threats both foreign and domestic, a
government and electoral process that is stymied by unlimited special interest money is
dangerous and calls for urgent action.

We know the American public is driving those calls for action, with polls consistently showing
70% to 80% of the population in support of reforms to counterbalance the influence of big
money in politics, including strong majorities of Republicans and Democrats. And in 2019, we
saw an aggressive response to that call with passage in the House of Representatives of HR. 1,
the For The People Act, and the introduction of its companion measure in the Senate, S. 949, co-
sponsored by every member of the Democratic caucus.

The For the People Act is the biggest and boldest package of reforms to pass in decades. In
addition to a broad spectrum of important provisions pertaining to voting rights, redistricting,
ethics in government and campaign finance reforms, the For the People Act includes findings on
the need for a constitutional amendment to overturn Supreme Court decisions such as Citizens
United. The For the People Act recognizes that in order to definitively address the rise of outside
spending and the influence of money in politics writ large, there must be a constitutional
amendment to overturn such decisions and establish a constitutional framework supporting
reasonable regulations around the raising and spending of money on elections.
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As a matter of law, aside from an amendment, the only other means to wholly address the threat
of unchecked money in politics is for the Supreme Court to revisit and overturn its decision in
Citizens United v. FEC, an increasingly unlikely prospect given the current makeup of the Court.

In fact, to the contrary, a series of decisions that occurred both prior to and following Citizens
United, such as Buckley v. Valeo (1976), SpeechNow v. FEC (2010) and McCutcheon v. FEC
(2014), suggest that this matter, so central to the integrity of our elections, cannot be simply left
to the courts to decide. For our democracy to strive toward our founders’ vision of greater
political equality, Congress and state legislatures must be able to enact laws that establish
commonsense restrictions on political spending.

Fortunately, in the 10 years since Citizens United, advocates have made significant progress
toward an amendment at the local, state and federal levels, bringing together a broad and diverse
coalition to advance its ultimate passage and ratification. Ten years ago, harnessing a national
movement for a constitutional amendment seemed like a nearly insurmountable task. Yet over
the past decade, through the efforts of a few dedicated organizations and our collective millions
of members, by the metrics of public opinion, grassroots organizing, electoral and legislative
victories, a movement for an amendment to get big money out of politics — part of an even
broader movement focused on a range of reforms to create a democracy that works for everyone
— has emerged and become a force to be reckoned with.

By the numbers: Money in Federal Elections

The overall amount of money spent on elections has ratcheted up in each successive cycle. At
first glance, while the increases are significant, they only tell part of the story. Given the
loopholes around political advocacy, untold amounts can and have been spent to influence
elections, through television ads, online ads, mailers, robocalls and other means, without being
disclosed publicly to the Federal Election Commission (FEC).

Midterm elections®

Total cost of election 2006 (midterm): $2,852,658,140
Total cost of election 2010 (midterm): $3,631,712,836
Total cost of election 2014 (midterm): $3,845,393,700
Total cost of election 2018 {midterm): $5,725,183,133

Presidential elections

» Total cost of election 2008 (presidential); $5,285,680,883
o Total cost of election 2012 (presidential): $6,285,557,223

1 These figures include money spent by presidential candidates, Senate and House candidates, polftical parties and
independent interest groups reported as trying to influence federal elections.
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e Total cost of election 2016 (presidential): $6,511,181,587
e Total cost of election 2020 (presidential): TBD

By the numbers: Outside Spending

While the overall rise in electoral spending may be significant, Citizens United led to a drastic
increase in outside spending. Every new cycle, more outside money is spent in our elections.
That spending in the 2010 midterm election was approximately $205.5 million, compared to $1.1
billion spent in 2018 — a whopping 435% increase in just eight years,

Midterm elections

e QOutside spending in 2006 election (midterm): $37.8 million
¢ Qutside spending in 2010 election (midterm): $205.5 million
o Qutside spending in 2014 election (midterm): $549.4 million
e OQutside spending in 2018 election (midterm): $1.1 billion

Presidential elections

Outside spending in 2008 election (presidential): $143.7 million
Outside spending in 2012 election (presidential): $1 billion
Outside spending in 2016 election (presidential): $1.4 billion
Qutside spending in 2020 election (presidential): TBD

Outside Spending

Citizens United and its progeny have fueled the rise of entities’ ability to spend unlimited sums
to influence our elections because of the Court’s determination that such limitless spending —
referred to as independent expenditures — “do not give rise to corruption or the appearance of
corruption,” provided there is no coordination with the candidates’ campaigns. The decision is
based on the fundamentally flawed premise that candidates will not be improperly influenced by
unlimited money spent on their behalf if they or their campaigns have not coordinated in that
spending. In addition, the troubling fact is that regulating the coordination has proven difficult to
achieve, effectively adding more fuel to the explosion in outside political spending.

In addition to allowing unlimited spending from corporate and union treasuries to influence
elections, Citizens United has given rise to extensive spending by 501(c¥4 organizations,
nonprofit organizations whose primary purpose is to benefit “social welfare.” Such organizations
cannot spend more than 50% of their total annual budgets on political activities — and do not
have to disclose their donors, i.e., the source of the money that they are spending. Moreover, in
seeking to stay under this threshold, special interests seeking to maximize the influence of their
money in elections can use a range of tactics to circumvent the rules surrounding the “social
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welfare” primary purpose requirements. For instance, a 501(c)4 can issue grants to other
501(c)4s and have that money count toward the requirement of using more than half of their
annual budget toward furthering social welfare. Virtually no details are required in granting
money to other social welfare organizations.

A special interest group can therefore create a network of 501(c)4 organizations that can donate
to each other, without disclosing who the original donors are, passing money around that counts
toward their “primary purpose” requirement, while allowing a greater percentage — if not all — of
that money to ultimately be used for political purposes, since each time it changes hands it can
count as a nonpolitical expenditure. This is made possible because disclosure requirements
mandate that 501(c)4 groups need only report direct political expenditures to the FEC, whereas
expenses listed as "educational” or "membership-building” fall under the organization’s primary
purpose, allowing for this activity to occur without any reporting.

Citizens Unifed also led to the creation of a new type of political action committee (PAC) that
can raise unlimited sums of money from wealthy donors, without the restrictions placed on
traditional PACs, which are limited in the amounts that they can accept, and who they can accept
them from. These super PACs can accept money from any corporation, union or other entity
without limitation. Super PACs cannot donate directly to candidates, making them "independent
expenditure only committees," but they are free to raise and spend unlimited sums of money.
While super PACs are required by the FEC to disclose their donors, they can receive donations
directly from 501c(4)s, which as mentioned, do not need to disclose their donors. Thus, taken
together, 501(c)4s and super PACs can be used in a coordinated fashion to funnel unlimited,
undisclosed sums of money into elections.

Impact on Frontline Issues

The influence of big money in politics, exacerbated by Supreme Court cases like Citizens United,
makes it more difficult to address many of the most pressing frontline issues. This is in part why
such a broad and diverse coalition of organizations has come together to support a constitutional
amendment to undo the harm caused by the Supreme Court’s flawed rulings. Virtually any issue
can be traced back to the influence of unlimited special interest money in politics, here are just a
few examples and statistics compiled by our partners at End Citizens United.

Health Care

An estimated 80% of Americans blame corporate greed and the pharmaceutical industry for
rising costs of prescription drugs, while one in four Americans say it’s difficult to afford their
prescribed medications. Meanwhile, drug companies give hundreds of millions of dollars to
political campaigns. Since 1990, the industry has spent nearly $204 million on campaign
contributions, and the trade association for Big Pharma has given at least $13 million to dark
money groups, including efforts to try and defeat the Affordable Care Act.
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And that’s not all. These campaign contributions are also backed by billions of dollars spent on
lobbying the same public officials they help get elected. The industry spent a staggering $3.7
billion lobbying Congress and the executive branch from 1998-2018. In 2018 alone, the
pharmaceutical and health products industries had_three lobbyists for every member of the House
on their payroll. While lobbying is not a direct result of Citizens United, the industry can use
campaign contributions and outside spending to leverage the influence of its lobbyists, many of
whom used to work in government themselves, to help push deregulation and tax cuts to
maximize profitability for their shareholders. The Republican tax bill of 2017 alone gave the 10
biggest pharmaceutical companies a $76 billion tax cut.

Gun Violence

A significant, bipartisan majority of Americans are concerned about the epidemic levels of gun
violence in this country, and support reforms to address it. An full 90% of Americans support
proposals to expand background checks. However, the NRA has spent millions on lobbying and
political campaigns to stymie these efforts. From 1998-2017, the NRA contributed $144.3
million in outside spending, and 88% of campaign contributions from gun rights groups since
1990 have gone to Republicans. Just since 2016, the NRA put at least $54 million into outside
spending, including $34 million through iis dark money arm. Additionally, pro-gun groups have
spent upwards of $76 million on lobbving since 2013, which has included efforts to oppose
legislation that would require greater transparency in political spending.

Chimate Change

An estimated 70% of Americans understand climate change is happening and consider it to be an
important issue. Moreover, 69% of Americans — including a majority of Republicans — believe
the U.S. needs to take aggressive measures to address it. But again, millions of dollars in political
spending from the fossil fuel industry are preventing any action. Since the Citizens United
decision, the energy sector has made $685 million in contributions, and in 2018, 10 of the 17
biggest corporate donations to outside groups were from oil and gas companies. This big money
system has effectively turned climate change into a partisan wedge issue. Since Citizens United,
zero Senate Republicans have supported major climate change legislation, compared to 14 such
instances occurring in the seven years prior to the Supreme Court decision. Meanwhile, as a
return for their investment, the 2017 Republican tax bill disbursed $23 billion in benefits to just
17 oil and gas companies.

Milestones of the Movement

Passing and ratifying an amendment to the United States constitution is a herculean task that is
only possible with a massive social movement exerting sustained pressure across the country.
Such a movement for an amendment to address the influence of big money in politics has come
into existence and has seen incredible growth and development over the past decade, catalyzed in

5
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part by a network of organizations that have invested in the infrastructure to mobilize public
support, shape public opinion, organize voters and work with elected officials.

When the Supreme Court first handed down its decision in Citizens United in 2010, a number of
organizations began working to amend the Constitution to correct the harm done by the Court. In
just a few short years, the landscape went from speculating about a range of different approaches
in terms of amendment language to a broad consensus across the reform community.

By building on the framework established through previous amendment efforts that began after
the Buckley decision in 1976, it took intensive relationship-building and perseverance to fashion
a consensus among a growing coalition around proposed language for an amendment, one that a
critical mass of groups could support. That process produced the Democracy For All
amendment, sponsored by Senators Tom Udall (D-N.M.) and Jeanne Shaheen (D-N.H.) and
Representatives Ted Deutch (D-Fla.) and John Katko (R-N.Y"), which gives Congress and state
legislatures the ability to enact reasonable restrictions on the raising and spending of money in
elections.

By 2014, the Democracy For All amendment already enjoyed broad support in both chambers
(although almost entirely Democrats) and was even brought to the Senate floor for a week of

debate, followed by 54 senators voting in favor. While not the two-thirds majority needed for a
constitutional amendment, achieving this sizeable majority of the Senate was a historic milestone
for the movement.

The community of organizations that have come together to work on an amendment has grown
significantly since 2010. By 2014, when the Democracy For All amendment was debated on the
Senate floor, 25 different organizations had collaborated to collect more than three million
petition signatures in support of an amendment to overturn Citizens United, which were
delivered on the Capitol steps during the week of the vote. By the next year, the 5th anniversary
of the decision, more than 60 organizations had come together to gather more five million
petition signatures in support of an amendment. Now, as we enter the 10th year since Citizens
United we have built a network of more than 120 organizations that support not just an
amendment, but specifically the Democracy For All amendment. We have generated countless
calls into Congress, letters to the editor, and grassroots events in support of an amendment, and
our efforts are beginning to show.

At the time of this writing, the Democracy For All amendment has the support of all 47
Democrats in the Senate, as well as over 200 members of the House of Representatives. The
coalition of groups that has come together to build support for the Democracy For All
amendment is currently working with members of the House of Representatives to hold hearings
on the amendment this year, with the broader goal of a vote on the House floor before the end of
the term.
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Support for an amendment to overturn Citizens United is reflected by a robust effort in states and
localities around the nation to pass resolutions in support of amending the constitution to address
the harm caused by Citizens United. In the past 10 years, 20 states and more than 800 localities
have passed measures supporting a constitutional amendment. And these measures consistently
pass with anywhere from 60% t0-80% in support. More than 141 million Americans — 46% of
the population — live in a state or locality that has supported an amendment. This includes red
states, blue states, and swing states.

And perhaps most importantly of all, public support is there. In fact, polling shows that framing
the problem broadly and in terms of political equality, as the amendment does, serves as an entry
point for the public to consider a full range of money in politics solutions. While Republicans in
Congress have by and large yet to come out in support of an amendment to overturn Supreme
Court cases like Citizens United, the population broadly supports an amendment, including self-
identified conservatives. This being the case, it may only be a matter of time until Republicans,
in Congress and in state legislatures alike, realize that it is firmly the desire of their constituents
to support and pass an amendment to get big money out of politics.

Conclusion

The past 10 years have seen a drastic evolution in the relationship between big money, outside
spending and elections enabled by the Supreme Court in Cifizens United and related decisions.
The emergence of the Democracy For All Amendment and the widespread support for an
amendment at the state and local levels signify that the movement to overturn Supreme Court
decisions like Citizens United has reached a critical mass, where the political momentum will
only continue to grow. To nurture this movement, we must keep working together to make the
case for a constitutional amendment, by continuing to build our coalition and by connecting the
issue of money in politics to other fights of our time.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C,. 20463

February 6, 2020

Ciara Torres-Spelliscy

Professor of Law

Stetson University Collsge of Law
Gulfport, Florida 33707

Re: Testimony before the U8, House Committe iy
Subtomminee on the Constitution, (‘wrl Rialm and Civil Libertic,

Dear Profossor Torres-Spellisey:

T write its response to your presentation at today’s hearing b&fan&* the House Judiciary
Comenittes’s Subcommitiee on the Consti tmmn, Civil Rights, and Civil Libertiss. In support of
your clain: that the Federal Election Commission does not enforee the law against foreign
spending 1n U8, ¢lections, the only example you gave was, as you put it, “a particulasly colorful
episode’™ in which “a foreign pornographer spent [money] in a Los Angeles eleéction in 201271
You stated that this “spending viclated longstanding bans on foreign money in American
slections . . but the FEC would not enforce the law against the foreign pom@gmgher T And you
posed the thetorical question; “If the FEC is not poing to-stand up agamst a forelgn
wmvgra:gher, « o wWhirwould they stand op against™

Tt appears you were attemipting 1o refer to the Comumission’s Matter Under Review 6678
{(MindGeek), in which a foreign national spent mongy in sonnection with a local ballot measise
~ notan election. Asalaw professor, T am sure vou recogrize the distinetion under campaign
finanes JTaw between an slection, which involves the numination prelection of candidates to
office.? and a hallot measure, which does not. The foreign national banat 52 U.S.C§ 30121
addresses slections; not ballot migasures.

Because MUR 6678 (MindGeek) pertained to-a ballot measure, and the Commission’s
Office of General Counsel found “no information to suggest that any of those candidates fwho

! Citizens United ot 100 The Conseg for Dn vand Potential Responses by Congress; House
Judiciary Committes Subcormmities on the Constitution, Chal Rwhtx and Chal Liberties,

hitips: agu&cmt} house: povicalendar/evenisingle.aspr7Eve mE{)“?’?S {remarks of Professor Clara’ Tﬁms‘Spﬁmscv

at 1 hout 21 minutes); sew olso Testimony of Professor Clara Torres-Spellisey Bafore the House Judiciary.
Committes Subcommitice on the Constitution, Civil Rights, and Civil Libertics, Regarding the Tenth Anniversaryof
Citicens Uaited w FEC 88 (Feb. 6, 2020} Gricorrsotly-deseribing spending by foreign national as “in favor of
President Obaria’s veelection™),

Sew i1 CER, § 10026




120

Prof Clarg Torres-Spellisey
Fehruary 6,2020
Pagel

appeared on the samé ballotas the ballot measure] were involved in any way whatsoever with
the Ballot Measure Comumnities or [the ballof measure],™ the Commmmn 5 dismissal of MUR
6678 (MindGeek) was legally correct. Your description of the "ep;wé&:“ i your testimony,
however “colorful it sy have been, was legally and factually incorrect.

Today is not the first time MUR 6678 (Mmd(rcek} has been mmharac’eemed 1
congressional testimony. Your Saptember 2019 teanmm} befors the Commities on House
Administration wmamgé the same rm;r‘eptieqexxmmn ‘Nar are you the first person to have erred
By describing MUR 6678 (MindGeek) in this way.*

“Please find attached my stateniént on MUR 8678 {Mmd(:wk} which provides further
information about the facts and applicable low'® Tinvite vou lo review the Cominission's ¢losed
enforeement files on the Commission’s website, where you will find that 1 have repeatedly voted
to investigate and punish violations of the foreign national ban, as well ss other information.
about the Commission’s Iangatanﬁmg enforcement of the law against forelgn spending in U.S,
eleetions.”

1f you have any questions, please do not hesitate to-contact me:

Sincerely,:

VM@ C Moo,

Caroline O Hunter

Chair
5 MUR 6678 (MindGeek), First General Counsel’s Repértat 17.
* Testimony of Profbssor Clara Torves-Spelliscy before the Committee on House Administrationat 3 (Sept.

25, 2019) hups:fwww.congress. gov/ T 16/ meeting house! LO998 3 witnesses HERG T 16-HAU0- Wstate- Torres-
Spei} Tscy(C-20190925-L0 ndf.

3 Staterent of Joh Pudnsr, Take Bagk Qur- Repubiu; Forum: Corpoirate Palmcai Spending and Foreigm
Influsiee Hosted by Commissioner Bllen L. Weintraubiat 7 tune 23, 20163, hps/www, fee. guv:”msoumsfabnm—
fec/comimissionersiweintraubiexe Pudner. padf, o

b Respected practitioners sgreed with my interpretation of the faw. See ez Bah Baver FEC C @nj?:z‘?s the
Chivices of the Chair anid the Responstbility for Now-Enforcemeny, More Soft Money Hard Law {May 4, 2018
hitpifwww.morssofmoneyhardlaw. com/2015/ Oﬁf\xeewcmﬂm:whmcss{hawrespons:bxkt:(-nenmenfmwmém e
reaulatory posxtm that puts'less emphasis on legal authority and conventional legal analvsis; and more on policy
sm:s ;mmm opmmn. oowould not be the answer supported by the best reading of thelaw.™): Frederika iﬁcmu{eﬁ,

< SprUS cuncern b f@mfgn sty i elecions, USA Tuday (May 18, 2015)

hﬂps e umtmia‘f {'XH‘I}!S“:; yinewy politiceeleotiona/ 201 $/05/181 federai-electxm«cmnmissmn-Fare;gn-dona!xens—
ballolinitiative-cond HE %‘:!rm‘f'?SBGS T (stating, “Tsleverul dlection lawyersagree with the Republican
conumissioners™ and guoting former ComnlssivnAssoolite General Cotnsel Kentisth Grogsy,

¥ Bee, & g MUR T {Aaerionn Paicifie Tnternational Capiesly {mmmismm& Vinlations of ﬁm’nm& nzmanai
bany: MUR 6184 (Skorway Concession Company, LLC) (samel; MUR 6093 (Transurbany {same}.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

BEFORE THE FEDERAL ELECTION COMMISSION

in the Matter of

MindGeek S.A.R.L. fka.
Manwin Licensing International S.A.R.L,;

Fabian Thylmann

Andrew Link

Froytal Services Limited

No on Government Waste/No on Measure B
~—~Major funding by Manwin USA

MUR: 6678

STATEMENT OF REASONS OF VICE CHAIRMAN MATTHEW S, PETERSEN AND
COMMISSIONERS CAROLINE C. HUNTER AND LEE E. GOODMAN

This matter presented a straightforward question: does a state or local ballot initiative'
constitute an “election” under the Federal Election Campaign Act of 1971, as amended (the
“Act™)? The Act’s text and relevant Commission interpretation, as well as court precedents,
clearly demonstrate that the isno. B the complaint in this mattér involved alleged
contributions by foreign nationals to a local ballot measure committee, we agreed with the Office
of General Counsel’s recommendation and voted to dismiss this matter.

The Act prohibits donations by foreign nationals “in connection with a Federal state, or
focal election,” as well as the solicitation, acceptance, or receipt of such donations.” The term
“election” encompasses only candidate elections.* Accordingly, for over three decades the
C ission has recognized a limit on the Act’s scope: activities in connection with elections of

! We use the terms “baliot measure,” “ballot referenda,” and “ballot initiative” interchangeably.

2

See generally MUR 6678 (MindGeek), Compl.; see also id., Certification (March 17, 2¢15). The ballot
measure committee was formed under California law in 2012 to oppose the electorate's passage of a ballot initiative
known as Measure B, “Safer Sex in the Adult Film Industry Act,” which proposed enactment of a local health
ordinance relating to adult films shot in Los Angeles County. The ballot measure committee engaged in activities
related only to the ballot initiative. See MUR 6678 (MindGeek), First General Counsel’s Report at 18.

3

52US.C. § 30121(a) (formerly 2 US.C. § 441e(a)).

+ See 11 C.F.R. § 100.2(2) (defining “[e}lection” as “the process by which individuals, whether opposed or
unopposed, seek nomination for election, or election, to Federal office™).
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candidates fall under the Act’s purview, but activities in connection with votes on ballot
initiatives do not.

Indeed, as explained in Bluman v. FEC® — a decision summarily affirmed by the
Suprcme Court” — the Act “does not bar foreign natlonals from issue advocacy™ or other forms
of civic engagement in this country, such as lobbying.® This includes financial support or
opposition of baliot initiatives, which directly implement the electorate’s public-policy
preferences. Bluman specifically addressed ballot initiatives and acccpted that the Act does not
regulate that type of foreign national participation in the political process

Our colleagues, in explaining why they did not support dismissing this matter, largely
ignore Commission precedents and the relevant judicial analysis in Bluman. Rather, they make
policy arguments focused on percelvcd vulnerabilities of the baliot-initiative process to advocate
for FEC regulation in this area.”® Such arguments are irrelevant as a legal matter. Unless and
until Congress expands the Act’s foreign national ban to encompass state and local ballot
initiatives, we are constrained by the law Congress actually has written. The Commission has no
authority tolothenvise interpose itself as arbiter of who can participate in state and local ballot”
initiatives.

In short, dismissal of this matter was required as a matter of law. Accordingly, we
supported the Office of General Counsel’s recommendation and disposed of this matter,

See, e.g., Advisory Op. 1984-62 (B.A.D. Campaigns), at 1 n.2 (“{CJontributions or expenditures
ively to infl ballot referenda issues are not subject to the Act.” (citing Advisory Op. 1980-95 (First Nat'l
Bank of Fia.})). No developments in the intervening years - including passage of the Bipartisan Campaign Reform
Act of 2002 (“"BCRA") — have altered this understanding of the Act’s scope. Cf Concurring Op. of Vice Chairman
Michae! E. Toner & Commissioner David M. Mason, Advisory Op. 2005-10 (Berman/Doolittle), at 1 (“Commission
regulations . . . define clection as limited to candidate elections.™ (citing 11 C.F.R. § 100.2(a)). Indeed, after
passage of BCRA the Commission continued to advise !he pubhc that ballot measures are not elections covered by

the Act and that the Act does not reguiate foreign nat ion in such electi FEC, I-oreign Nationals
{July 2003), available at http:/iwww.fec. gov[ggggggmghyrg{ g[g]g_g shiml.

3

800 F. Supp. 2d 281 (D.C. Cir. 2011).
’ 132 8. Ct. 1087 (2012) (Mem.).

s EIuman, 800 F. Supp 2d at292; see also Fore;gn Agents Regxstranun Actof 1938, 22 US.C. § 611621

(imp and d on or ions who Jobby on behaif of “foreign
prmcspa!s which mcludt foreign govemmams. political parties, organizations, and individuals).

9

See Bluman, 800 F. Supp. 2d at 291 (analyzing and rejecting plaintiffs’ that 52 US.C. § 30121
(formerly 2 U.S.C. § 441¢) is unconstitutionally “underinclusive and not narrowly tailored because it permits foreign
nationals to make contributions and expenditures related to ballot initiatives™).

"’ See generally MUR 6678 (Mdeeek)‘ Statement of Reasons of Chair Ann M. Ravel; MUR 6678
(MindGeek), S of R of C i Ellen L. Wei

o

We note that, although not addressed by federal law, a California statute in effect for over fifteen years
appears 1o prohibit the donations at issue in this matter. See Cal, Gov't Code § 85320 (“No . foreign principal
shall make, directly or through any other person, any contribution, expendi diture in
connection with the qualification or support of, or opposition to, any state or Iocal ballot measure. ")

2
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2/6/2020 Citizens United was a triumph for free speech - The Boston Glcbe

OPINION

Citizens United was a triumph for free
speech

No speech is as protected under the First Amendment as political
speech and no political speech is as important as speech advocating

whom to vote for, or against, for president.

By Floyd Abrams , Updated January 16, 2020, 5:09 a.m.

Former Supreme Court Justice Anthony Kennedy wrote, in the Citizens United decision, that "political speech must prevai
against taws that would suppress it." He was right. NYT

The Citizens United case after 10 years? Let’s recall first what that case was about and

why a number of First Amendment aficionados such as myself have been drawn to

hitps: /v, m/2020/01/16/opinion/cit jted-was-triumph-free-speech, 172
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2/6/2020 Citizens United was a triumph for free speech - The Boston Globe
support what has become one of the most maligned Supreme Court cases in American

history.

In 2008, Citizens United was a conservative organization with a yearly budget of about
$12 million. A small portion of that money was contributed by for-profit corporations.
Citizens United prepared a film harshly denouncing Hillary Clinton at a time when she
seemed to be the most likely Democratic nominee for president. (Barack Obama was

later nominated and elected.)

Show 76 comments

©2020 Boston Globe Media Partners, LLC
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David Bossie: Supreme Court 'Citizens United'
decision still protects the First Amendment 10 years
later

By David Bossie

Published January 21, 2020

Fox News

On the 10th anniversary of Citizens United’s landmark Supreme Court victory for free speech, its incredible
impact and legacy has come into focus. At its core, the Citizens United decision encourages more participation
in America’s political process.

Much to the dismay of the left, Citizens United v. Federal Election Commission was a case about free speech

and whether the First Amendment protected the American people from government attempts to limit speech.
Nothing more, nothing less.

The origins of the case begin with Citizens United’s ability to produce a film and run advertisements for a film
critical of Hillary Clinton, At that time, the McCain-Feingold campaign finance regime would have jailed me for
doing just that — a fact that the left purposefully omits from their flawed arguments against the Supreme Court’s

opinion.

RICKY GERV!
TWO EVILS'

In 2004, 1 recognized that liberal activist and filmmaker Michael Moore had produced a

documentary, "Fahrenheit 9/11,” a film highly critical of then- President George W. Bush. While the film had a
huge impact on the campaign, it was Moore’s television trailers supporting the film — produced with corporate
Hollywood money —- that truly affected the Bush reelection effort.

More from Opinion

e David Bossie: Pelosi’s impeachment hoax will soon end with Trump’s acquittal, followed by his reelection
e David Bossie: Trump Derangement Syndrome drives Dem opposition to president on Iran, impeachment
and more

I simply asked the Federal Election Commission if I could do what Michael Moore was doing. The FEC told me
"no." If I moved forward anyway, I could face five years in jail for each count, as well as tens of thousands in
fines. To this day, I still can’t believe that our federal government was going to jail me for making a movie and
running advertisements for a film.
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Hollywood had one set of rules and I had a different set of rules, but I wanted to be treated equally under the
law, so four years later, Citizens United sued the FEC, As former U.S. Solicitor General Ted Olson reflected in
our new film about the case, what could be closer to the heart of the First Amendment than an explanation of a
point of view as to whether someone who was running for president was qualified for that job?

The left would have you believe that [ went to court in hopes of unleashing the flood gates of corporate money
to drown out the voice of the little guy. This is a lie. The Citizens United case was about censorship and
fundamental fairness.

Let’s recall that during oral arguments for our case at the Supreme Court, the deputy solicitor general stated in
response to a question from Justice Samuel Alito that the logical extension of McCain-Feingold is that if the
government can ban movies, then it could also ban books. This is the story of the case the left doesn’t want the
American people to know about.

The left would have you believe that T went to court in hopes of unleashing the flood gates of
corporate money to drown out the voice of the little guy. This is a lie. The Citizens United case was
about censorship and fundamental faimess.

And, the left’s apocalyptic predictions about corporate money never happened. In fact, a recent op-ed that
appeared in the Los Angeles Times stated, “The notion that the Citizens United decision opened the donation
floodgates to 21st century corporations is a myth.”

Another charge from the left is that the Citizens United decision has allowed too much money into our political
system. A recent report by the Center For Responsive Politics found that “election-related spending from non-
party independent groups ballooned to $4.5 billion over the decade.” What the report fails to mention is the
amount of money spent on television advertising in other areas. For instance, $18 billion was spent on
automobile advertising in 2018 alone.

So what’s more important: Spending money on a debate about who should be president of the United States or
on a debate over pick-up trucks? I believe that a robust political debate in the marketplace of ideas is the essence
of what makes our constitutional republic exceptional. If people want to band together to spend money to
influence an election, it’s their First Amendment right to do so.

The Citizens United decision has leveled the playing field for conservatives. Before Citizens United, the left had
a massive advantage because of the support they received from labor unions and media corporations such as The
New York Times and Washington Post, During Trump administration, many media corporations are showing
their true colors and behaving more like Democratic Super PACs than objective journalists and this calls into
question why they receive special exemptions under the law.

While the Citizens United decision does make it easier to participate in our political process -- big corporations
have not hijacked the process in any way shape or form, nor did the decision allow foreign money to flow into
our elections. One of the main reasons why the Citizens United decision is vilified by the left to this day is
because President Obama lied about the decision at his 2010 State of the Union address just after the decision
came down. Obama warned the American people that foreign money would now be a threat to our elections
even though our case had nothing to do with foreign money.

If Obama was trying to fire up his base of support by demagoguing the facts of our case, he succeeded. The
liberal assault on the Citizens United decision continues to this day. The left’s main policy goal is to pass a 28th
Amendment to the Constitution that would destroy the protections we cherish under the First Amendment.

What I knew in 2010 and continue to see to this day is that the left wants to silence speech that they don’t agree
with. Look at the attacks on the Citizens United case. Look at the attacks on conservative speech on college
campuses. The difference between conservatives and liberals is that we support more speech, even if it’s speech
we disagree with. By contrast, the left wants to rid the public square of speech they don’t agree with.
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Sen. Ted Cruz, R-Texas, was on to something when he said in our film that free speech used to be something that
was a bipartisan commitment, but unfortunately that’s no longer the case. In 2010, groups like the ACLU, AFL-
CI0, and Reporters Committee for Freedom of the Press, all filed amicus briefs in support of Citizens United.
Sadly, this would not be the case today.

CLICK HERE TO GET THE FOX NEWS APP

The highly respected constitutional lawyer Floyd Abrams wrote in a recent op-ed: “As Justice Kennedy put it in
Citizens United, speech is ‘the means to hold officials accountable to the people’ and ‘political speech must
prevail against laws that would suppress it by design or inadvertence.” That was true a decade ago and it remains
true today.” I could not agree more.

I believe that without the rights guaranteed in the First Amendment, there are no others. As Citizens United
moves into its second decade, we must be as vigilant as ever in our defense of free speech.

CLICK HERE TO READ MORE BY DAVID BOSSIE

David N. Bossie is president of Citizens United, a Fox News contributor, the 2016 deputy campaign manager for
Donald Trump for President, and the former chief investigator for the U.S. House of Representatives Committee
on Government Reform and Oversight during the Clinton administration. He is the co-author of "Lt Trump Be
Trump" and “Trump’s Enemies.”
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Revisiting the landmark Citizens
United v. FEC decision

Citizens United v FEC decision fllustration by Linas Garsys / The Washington Times more >

- - Monday, January 20, 2020
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