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NO MORE SURPRISES: PROTECTING 
PATIENTS FROM SURPRISE MEDICAL BILLS 

WEDNESDAY, JUNE 12, 2019 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON HEALTH, 

COMMITTEE ON ENERGY AND COMMERCE, 
Washington, DC. 

The subcommittee met, pursuant to call, at 10:02 a.m., in the 
John D. Dingell Room 2123 Rayburn House Office Building, Hon. 
Anna G. Eshoo (chairwoman of the subcommittee) presiding. 

Members present: Representatives Eshoo, Butterfield, Matsui, 
Castor, Sarbanes, Luján, Schrader, Kennedy, Cárdenas, Welch, 
Ruiz, Dingell, Kuster, Kelly, Barragán, Blunt Rochester, Pallone 
(ex officio), Burgess (subcommittee ranking member), Upton, Shim-
kus, Guthrie, Griffith, Bilirakis, Long, Bucshon, Brooks, Mullin, 
Hudson, Carter, and Walden (ex officio). 

Also present: Representative Soto. 
Staff present: Waverly Gordon, Deputy Chief Counsel; Tiffany 

Guarascio, Deputy Staff Director; Zach Kahan, Outreach and Mem-
ber Service Coordinator; Josh Krantz, Policy Analyst; Una Lee, 
Senior Health Counsel; Aisling McDonough; Policy Coordinator; 
Meghan Mullon, Staff Assistant; Kaitlyn Peel, Digital Director; 
Samantha Satchell, Professional Staff Member; C. J. Young, Press 
Secretary; Mike Bloomquist, Minority Staff Director; S. K. Bowen, 
Minority Press Assistant; Adam Buckalew, Minority Director of 
Coalitions and Deputy Chief Counsel, Health; Jordan Davis, Minor-
ity Senior Advisor; Margaret Tucker Fogarty, Minority Staff Assist-
ant; Melissa Froelich, Minority Chief Counsel, Consumer Protec-
tion and Commerce; Peter Kielty, Minority General Counsel; Bijan 
Koohmaraie, Minority Counsel, Counsel, Consumer Protection and 
Commerce; Ryan Long, Minority Deputy Staff Director; and 
Brannon Rains, Minority Staff Assistant. 

Ms. ESHOO. Good morning, everyone. The Subcommittee on 
Health will now come to order. 

The Chair now recognizes herself for five minutes for an opening 
statement. Welcome to all of our witnesses. That’s quite a table— 
quite a lineup, and we are eager to hear from you. 

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA 

Today is a bipartisan hearing about solutions to end surprise 
medical billing. Patients receive surprise bills when they receive 
care from providers who are not part of the health plan they are 
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insured by, often referred to as out-of-network providers, and they 
are caught between insurers, hospitals, and doctors. 

[Sounds gavel.] 
Ms. ESHOO. The committee will come to order, please. There are 

staffers that want to have a great conversation. We have lots of 
side rooms for them. 

These are often people who play by the rules. They bought an in-
surance plan, they paid their premiums, and they go to providers 
in their network. 

Now, we all expect to receive medical bills, but the ‘‘surprise’’ in 
a surprise bill is a shock—it should be called shock billing—be-
cause it can amount to more than what most people have in a sav-
ings account, if they even have one. 

In a recent Kaiser Family Foundation poll, 67 percent of the 
American people said they are worried about being able to afford 
their own or a family member’s unexpected medical bills. 

And it makes sense for them to be worried because receiving a 
surprise bill—medical bill—is incredibly common, regrettably. It 
has become incredibly common. 

One in 5 emergency department visits result in a surprise med-
ical bill. If you need a ground or air ambulance, you are at an espe-
cially high risk for a surprise bill. 

More than half of all ambulance rides are billed out of network 
and the GAO found that nearly 70 percent of air ambulance trips 
were billed out of network. 

In my region, a young woman by the name of Nina Dang broke 
her arm while she was riding her bike. Paramedics took her to the 
emergency room at Zuckerberg San Francisco General Hospital. 

According to Vox reporter Sarah Kliff, who wrote a series of arti-
cles exposing surprise bills, Nina Dang left with a cast and a few 
months later received a bill for $20,243. 

That’s because Zuckerberg San Francisco General was not in her 
insurance network. Under current Federal law, providers are per-
mitted to bill privately—insured patients for the balance not paid 
by the insurance plan. 

California, New York, and several other States already have 
strong State protections for out-of-network emergency patients. But 
State law cannot regulate self-funded employer plans that cover 
about 100 million Americans, thus, our joint presence here today. 

That means that without action from Congress, millions of Amer-
icans will be left unprotected from surprise bills. 

Today, we will hear testimony from those who represent each 
part of the system that produces surprise bills, and we welcome 
each one of you. 

In reading the written testimonies, I found that there was a 
tendency to confuse the surprise billing issue with other concerns: 
large deductibles, narrow networks, or the pressure of high 
healthcare costs for both patients and what it costs our country. 

I think that those are all big concerns and I want our sub-
committee to tackle them. But they are not today’s agenda. Our 
work today is not exactly simple, but I think that it is very clear. 
We have to protect every American from a surprise medical bill. 

I am proud of the bipartisan work our subcommittee has tackled 
so far on this Congress. In our drug pricing hearings, we were able 
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to put the finger pointing aside and get to the root of the issue and 
pass legislation to help patients, and I believe we will continue to 
do that. 

So here is my ask of our witnesses. We need you to help us to 
find the best policy. We all look forward to your testimony and look 
forward to working—I look forward to working with my colleagues 
to develop a bipartisan solution to end surprise billing. 

[The prepared statement of Ms. Eshoo follow:] 

PREPARED STATEMENT OF HON. ANNA G. ESHOO 

Today is a bipartisan hearing about solutions to end surprise medical billing. Pa-
tients receive surprise bills when they receive care from providers who are not part 
of the health plan they’re insured by—often referred to as out-of-network pro-
viders—and they’re caught between insurers, hospitals, and doctors. 

These are often people who play by the rules. They bought an insurance plan, 
they paid their premiums, and they go to providers in their network. We all expect 
to receive medical bills, but the ‘‘surprise″ in a surprise bill is a shock that can 
amount to more than people have in their savings account. 

In a recent Kaiser Family Foundation poll, 67% of Americans said they are wor-
ried about being able to afford their own or a family member’s unexpected medical 
bills. 

It makes sense why people are so worried. Receiving a surprise medical bill is in-
credibly common. 

One in five emergency department visits result in a surprise medical bill. If you 
need a ground or air ambulance, you are at an especially high risk for a surprise 
bill. More than half of all ambulance rides are billed out of network, and the GAO 
found that nearly 70% of air ambulance trips were billed out of network. 

In my region, a young woman, Nina Dang, broke her arm while riding her bike. 
Paramedics took her to an emergency room at Zuckerberg San Francisco General 
Hospital. According to Vox reporter Sarah Kliff, who wrote a series of articles expos-
ing surprise bills, Nina Dang left with a cast and a few months later received a bill 
for $20,243. That’s because Zuckerberg San Francisco General was not in her insur-
ance network. 

California, like New York and several other states, already has strong State pro-
tections for out-of-network emergency patients, but State law cannot regulate self- 
funded employer plans that cover about 100 million Americans. That means that 
without action from Congress, millions of Americans are unprotected from surprise 
bills. 

Today, we’ll hear testimony from the many who are part of the system that pro-
duces surprise bills. Hospitals, physicians, and health insurers know that patients 
can’t control where they are treated in an emergency. They know that patients don’t 
expect to receive an out-of-network bill when they go to an in-network facility. How-
ever, they still participate and contribute to a system that can bankrupt a person. 

In some of our witnesses’ testimony, I’ve seen a tendency to confuse the surprise 
billing issue with other concerns—large deductibles, narrow networks, or the pres-
sure of high healthcare costs for both patients and the nation. I want our sub-
committee to tackle these problems, but they are not today’s agenda. Our work 
today is not simple, but it is clear. We must protect every Americans from a surprise 
medical bill. 

I’m proud of the bipartisan work our Subcommittee has tackled so far this Con-
gress. In our drug pricing hearings, we’ve been able to put the finger pointing aside, 
get to the root of the issue, and pass legislation to help patients. 

I ask our witnesses to do the same. Help us find the best policy. I look forward 
to your testimony, and I look forward to working with my colleagues to develop a 
bipartisan solution to end surprise billing. 

Ms. ESHOO. With that, I would like to now recognize Dr. Burgess, 
the ranking member of the Subcommittee on Health, for five min-
utes for his opening statement. 
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OPENING STATEMENT OF HON. MICHAEL C. BURGESS, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 

Mr. BURGESS. Thank you, and good morning to all of our wit-
nesses and thank you for being here today to testify on this impor-
tant topic of out-of-network billing. 

It is an issue that has hit home in our districts and our states 
and, certainly, it’s a topic of conversation when I go home to Texas. 

One of the most prominent out—of—network billing stories in 
Texas is that of Drew Calver, a 44-year-old high school teacher in 
Austin, Texas, who suffered a heart attack and was rushed to the 
emergency room at St. David’s Medical Center. Good for them. 

He was stented and his heart muscle was saved. And so this was 
an individual who was otherwise healthy. He had competed in an 
Ironman triathlon earlier in the year, and he was told at the outset 
that the hospital would accept his insurance. 

He has insurance through his school district and he was billed 
a total of $110,000 for his 4-day hospital stay. That’s more than 
two times his annual pay. 

So problems with out-of-network billing is not an easy problem 
to solve but it’s one where many of the stakeholders disagree on 
the solution. 

But it is quite intentional that we have called those stakeholders 
who might not agree to testify at the same table today. If there is 
anything upon which we should all agree it is that the patient 
should be held harmless so that they can avoid massive bills like 
the one Mr. Calver received, especially in emergency situations. 

And I just want to underscore what the chairwoman of the sub-
committee said, and while you all are all very smart—you have dif-
ferences of opinion about this—we need your help. We solicit your 
help. 

That is why you are here today. And if you don’t help us solve 
the problem, we will solve the problem and none of you will like 
it. 

In addressing this issue, I hope that the stakeholders here 
today—physicians, insurers, hospitals, and patients—come to an 
agreeable conclusion, even if it is not their first choice. 

My State of Texas just passed a new bill in the State legislature 
because the first legislative fix passed 2 years ago did not ade-
quately address out-of-network billing. 

While Texas and numerous other states have made efforts to 
mitigate the billing issues, states are unable to legislate what hap-
pens in cases involving multi-state employer-sponsored plans. 

This is why the Energy and Commerce Committee is looking to 
address this issue and why the president has been so vocal in put-
ting forth a set of guiding principles in addressing surprise medical 
bills. 

President Trump’s principles include protecting patients without 
increasing Federal health expenditures while maintaining choice 
for patients. I, largely, agree with President Trump’s principles and 
I hope that Congress can come to a consensus upon the best way 
to execute a legislative effort and send something to the president’s 
desk. 
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As a physician I understand the payment issues at hand when 
it comes to billing for healthcare services and I am really grateful 
that we have two physicians on our panel today. 

It is important that throughout this conversation we consider the 
potential effect of shifting payment incentives for physicians, for in-
surers, for hospitals, and that we are not driving payment rates too 
far in one direction or another. 

I do think it is critical that on such an important issue we take 
into account the various perspectives of the stakeholders and I am 
encouraged that we do have such a robust panel before us this 
morning. 

The committee released a discussion draft a few weeks prior to 
this hearing and my understanding is the committee has received 
a lot of comments on the discussion draft. 

So I am hopeful that this subcommittee will lead the charge on 
addressing out-of-network billing. But I think the number of pro-
posals that members have produced shows there is serious interest 
to accomplish something legislatively. 

Patients deserve better than to receive bills they were not expect-
ing for the care that they needed, especially when that care is non- 
elective or emergent in nature. 

Again, I want to thank all of our witnesses for being here today 
and look forward to a lively and productive discussion. 

Thank you, and I will yield back. 
[The prepared statement of Mr. Burgess follow:] 

PREPARED STATEMENT OF HON. MICHAEL C. BURGESS 

Good morning and thank you to all of our witnesses for being here today to testify 
on the important topic of surprise billing. This is an issue that has hit home in our 
districts, and it has certainly been a topic of conversation when I go home to Texas. 

One of the most prominent surprise billing stories in Texas is that of Drew 
Calver, a 44-year-old high school teacher in Austin, who suffered a heart attack and 
was rushed to the emergency room at St. David’s Medical Center. Mr. Calver was 
healthy and had completed an ironman triathlon earlier in the year. Despite being 
told that the hospital would accept his insurance, Mr. Calver was billed a total of 
nearly $110,000 for his 4-day hospital stay. This amount is more than two times 
his annual pay. 

Surprise billing is not an easy problem to solve, and it is one where the many 
stakeholders disagree on the solution. It is quite intentional that we have called all 
those stakeholders to testify at the same table today. If there is anything upon 
which we should all agree, it is that the patient should be held harmless so they 
can avoid massive bills like the one that Mr. Calver received, especially in emer-
gency situations. 

In addressing this issue, I hope that the stakeholders—physicians, insurers, hos-
pitals, patients, and others—are able to come to an agreeable conclusion, even if it 
is not their first choice. My home State of Texas just passed a new bill in the State 
legislature because the first legislative fix did not adequately address surprise bill-
ing. While Texas and numerous other states have made efforts to mitigate surprise 
billing, states are unable to legislate what happens in cases involving employer- 
sponsored plans. This is why the Energy and Commerce Committee is looking to ad-
dress this issue, and why the President has been so vocal in putting forth a set of 
guiding principles in addressing surprise medical bills. The President’s principles in-
clude protecting patients without increasing Federal healthcare expenditures, while 
maintaining choice for patients. I largely agree with these principles and hope that 
Congress can come to a consensus upon the best way to execute a legislative effort 
and send something to the President’s desk. 

As a physician, I understand the payment issues at hand when it comes to billing 
for healthcare services, and I am glad that we have two physicians on our panel 
today to represent the physician perspective. It is important that throughout this 
conversation we consider the potential effect of shifting payment incentives for phy-
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sicians, and for insurers, such that we are not driving payment rates too far in one 
direction or the other. 

I do think it is critical that on such an important issue we take into account the 
various perspectives that the stakeholders have. I am encouraged that we have such 
a robust panel before us this morning, and that the Committee has received more 
than 60 comments on the discussion draft. 

I am hopeful that this Committee will lead the charge on addressing surprise bill-
ing, but I think the number of proposals that Members have produced shows that 
there is serious interest to accomplish something legislatively. Patients deserve bet-
ter than to receive surprise bills for the care they needed, especially non-elective or 
emergency care. I would like to thank our witnesses for being here today, and I look 
forward to a productive discussion. 

Ms. ESHOO. I thank the gentleman, and he yields back. 
The Chair now recognizes Mr. Pallone, the chairman of the full 

committee, for five minutes for his opening statement. 

OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY 
Mr. PALLONE. Thank you, Madam Chair. 
I came in when Dr. Burgess was giving his opening statement 

and I thought, well, maybe I have to revise my remarks to be more 
evil. I am not usually playing good guy to his bad guy, but what-
ever. Maybe I didn’t hear everything correctly. 

[Laughter.] 
Mr. PALLONE. But anyway, it’s long past time for Congress to 

take decisive action to protect patients from the unreasonable and 
unacceptable practice of surprise billing. 

Every day we hear new stories about American families being 
devastated financially and put through the tremendous emotional 
toll of surprise medical bills. 

Stories like Stefan Kappas-Rocha of California who went to the 
emergency room for a kidney infection at Zuckerberg Hospital in 
San Francisco. She spent one night in the emergency room and was 
sent home a day later with Ibuprofen. Two months later, she re-
ceived a bill for more than $27,000. 

Then there’s a story in my county of Joseph from Sea Girt who 
went to an in-network hospital for an emergency surgery on his 
leg, only to later receive a $60,000 bill from a surgeon who was out 
of his network. 

And then there’s the story of Drew Calver of Dallas, Texas, who 
received a $108,000 surprise medical bill from St. David’s Medical 
Center after treatment for a heart attack. 

These stories highlight a clear market failure. I know we will see 
a lot of finger pointing today about who’s at fault for this failure, 
and this is the same finger pointing that has resulted in patients 
going into debt, ruining their credit, and questioning whether they 
should take their child to the hospital. 

But let me be clear. I am interested in fixing this problem for 
consumers, not for the stakeholders who have allowed this problem 
to persist for decades while consumers continually paid the price. 

It is clear that the private sector is not going to fix this problem 
on its own and that Congress needs to step in and provide relief 
to consumers. 

That being said, I want to commend the stakeholders here today 
for all agreeing that it’s no longer acceptable to have patients in 
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the middle of their disputes. People who need emergency care who 
were treated by a doctor they did not choose should be held harm-
less. 

Now, fortunately, there’s a bipartisan agreement on the com-
mittee that we must act. Ranking Member Walden and I have 
worked together to craft a common-sense bipartisan solution for the 
problem of surprise billing. 

Our draft legislation would ensure that consumers with all types 
of private insurance are protected from surprise bills. It holds the 
patient harmless in surprise bill situations by ensuring that an in-
dividual’s cost sharing for out-of-network care is limited to what 
the individual would have paid if the services were provided by an 
in-network provider. 

This would ensure that patients are no longer penalized by the 
provider and the insurer’s failure to contract, which is no fault of 
their own. 

Providers would no longer be able to balance bill patients for out- 
of-network emergency services or for scheduled services from pro-
viders the patient was not aware would be involved in their treat-
ment. 

For the vast majority of cases, our discussion draft is simply ask-
ing providers to be more transparent about their billing practices 
and charges. 

Insurers and hospitals also have a large role to play in making 
sure consumers understand their coverage. It is critical that we 
build some basic transparency and fairness into a system I think 
we all agree is incredibly difficult for consumers to navigate. 

Providers, hospitals, and insurers should share this goal because 
the status quo is severely damaging the reputation and trust-
worthiness in the eyes of consumers. 

Now, the discussion draft proposes resolving the payment dispute 
between the provider and the insurer by requiring the insuring 
plan to pay at a minimum the median in-network rate for that 
service in that geographic area. 

This ensures that in the absence of balance billing every provider 
will be guaranteed some payment for their services and this would 
also create a predictable transparent means of resolving these dis-
putes between providers and insurers who have failed to contract. 
It would also place little or no administrative burden on states, the 
Federal government, or the parties involved in the dispute. 

So I look forward, Madam Chair, to hearing constructive feed-
back in the draft proposal. But I strongly believe that any viable 
solution in this space cannot result in rising healthcare costs. 

This debate has shed light on the fact that some providers’ 
charges and hospital fees are inexplicably high and I worry that if 
Congress chooses the wrong approach, consumers will simply end 
up paying those costs through higher premiums and we simply 
can’t allow this to happen. 

So I hope that today we can have a productive discussion without 
pointing fingers and passing the buck. We should instead focus on 
policy solutions that protect consumers. Ideally, such a solution will 
not only take the patient out of the middle and hold him financially 
harmless from surprise billing. 
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It’ll also help create a lower cost, more rational healthcare sys-
tem for all Americans, and I believe that the discussion draft ac-
complishes these goals and look forward to the feedback from our 
witnesses. 

Obviously, Madam Chair and Dr. Burgess, you know, this discus-
sion draft doesn’t have to be the end all, and that’s the reason we 
are having the hearing today and will continue to have discussions 
with people who may have alternative ideas or, you know, improv-
ing on what this discussion draft has here today. 

So thank you, Madam Chair, and I—back to Dr. Burgess again, 
I am not used to being—he was like the bad guy today and I felt 
like I was—— 

Ms. ESHOO. No, he wasn’t. 
Mr. PALLONE. He wasn’t? 
Ms. ESHOO. No. 
Mr. PALLONE. Oh, then I misunderstood then. Oh, very even tem-

pered. OK. All right. Thank you. I yield back. 
[The prepared statement of Mr. Pallone follow:] 

PREPARED STATEMENT OF HON. FRANK PALLONE, JR. 

It is long past time for Congress to take decisive action to protect patients from 
the unreasonable and unacceptable practice of surprise billing. Every day, we hear 
new stories about American families being devastated financially and put through 
the tremendous emotional toll of surprise medical bills. Stories like Stefan Kappes- 
Rocha’s of California, who went to the emergency room for a kidney infection at 
Zuckerberg Hospital in San Francisco. She spent one night in the emergency room 
and was sent home a day later with ibuprofen. Two months later, she received a 
bill for more than $27,000. Then there’s the story of Joseph from Sea Girt, New Jer-
sey who went to an in-network hospital for anemergency surgery on his leg only to 
later receive a $60,000 bill from a surgeon who was out of his network. And then 
there’s the story of Drew Calver of Dallas, Texas, who received a $108,000 surprise 
medical bill from St. David’s Medical Center, after treatment for a heart attack. 

These stories highlight a clear market failure. I know we will see a lot of finger 
pointing today about who is at fault for this failure—this is the same finger pointing 
that has resulted in patients going into debt, ruining their credit, and questioning 
whether they should take their child to the hospital. But let me be clear—I’m inter-
ested in fixing this problem for consumers not for the stakeholders who’ve allowed 
this problem to persist for decades while consumers continually paid the price. 

It is clear that the private sector is not going to fix this problem on its own, and 
that Congress needs to step in and provide relief to consumers. That being said, I 
want to commend the stakeholders here today for all agreeing that it’s no longer 
acceptable to have patients in the middle of their disputes. People who need emer-
gency care or who are treated by a doctor they did not choose should be held harm-
less. 

Fortunately, there is bipartisan agreement on this Committee that we must act. 
Ranking Member Walden and I have worked together to craft a commonsense, bi-
partisan solution to the problem of surprise billing. Our draft legislation would en-
sure that consumers with all types of private insurance are protected from surprise 
bills. It holds the patient harmless in surprise bill situations, by ensuring that an 
individual’s cost sharing for out-of-network care is limited to what the individual 
would have paid if the services were provided by an in-network provider. This would 
ensure that patients are no longer penalized by the provider and the insurers failure 
to contract, which is no fault of their own. 

Providers would no longer be able to balance bill patients for out-of-network emer-
gency services or for scheduled services from providers the patient was not aware 
would be involved in their treatment. For the vast majority of cases our discussion 
draft is simply asking providers to be more transparent about their billing practices 
and charges. 

Insurers and hospitals also have a large role to play in making sure consumers 
understand their coverage. It is critical that we build some basic transparency and 
fairness into a system I think we all agree is incredibly difficult for consumers to 
navigate. Providers, hospitals, and insurers should share this goal—because the sta-
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tus quo is severely damaging their reputation and trustworthiness in the eyes of 
consumers. 

The discussion draft proposes resolving the payment dispute between the provider 
and the insurer by requiring the insurance plan to pay, at a minimum, the median 
in-network rate for that service in that geographic area. This ensures that in the 
absence of balance billing, every provider will be guaranteed some payment for their 
services. This would also create a predictable, transparent means of resolving these 
disputes between providers and insurers who have failed to contract. It would also 
place little to no administrative burden on States, the Federal Government, or the 
parties involved in the dispute. 

I look forward to hearing constructive feedback on the draft proposal, but I strong-
ly believe that any viable solution in this space cannot result in rising healthcare 
costs. This debate has shed light on the fact that some provider’s charges and hos-
pital fees are inexplicably high, and I worry that if Congress chooses the wrong ap-
proach, consumers will simply end up paying those costs through higher premiums. 
We simply cannot allow this to happen. 

I hope that today we can have a productive discussion without pointing fingers 
and passing the buck. We should instead focus on policy solutions that protect con-
sumers. Ideally, such a solution will not only take the patient out of the middle and 
hold them financially harmless from surprise billing, but will also help create a 
lower-cost, more rational healthcare system for all Americans. I believe that the Pal-
lone-Walden discussion draft accomplishes these goals, and I look forward to feed-
back from our witnesses. 

I yield back. 

Ms. ESHOO. He was in great form today, even better form. He’s 
always in good form. 

The gentleman yields back. Now I’d like to recognize my friend, 
the ranking member of the full committee, Mr. Walden, for five 
minutes for his opening statement. 

OPENING STATEMENT OF HON. GREG WALDEN A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF OREGON 

Mr. WALDEN. Well, thank you, Madam Chair, and thanks to Dr. 
Burgess and you for this hearing and to Mr. Pallone for working 
in the bipartisan way we are to address this surprise billing issue. 

The hearing really is about patients, first and foremost. We are 
actually going to put them first. We have all heard the stories and 
you heard some more today. 

Patients who followed the rules, they pay their premiums, and 
then through no fault of their own following some sort of emer-
gency situation or surgery, receive a 6-digit bill in the mail weeks 
later, which they have no way of paying. 

It is not fair. It should not happen and we are going to put a stop 
to it one way or the other. We must protect patients from these 
bills and we want to get it right. 

Since we released this draft last month, Chairman Pallone and 
I have received more than 60 comment letters on this draft from 
stakeholders across the healthcare industry. 

That feedback is critical as we work to take the patient out of 
these surprise billing scenarios without raising overall healthcare 
costs. 

I’d also like to thank all of our witnesses for being here today, 
many of whom have provided helpful feedback on this legislation 
and I’d particularly like to thank Ms. Wilkes. 

Unfortunately, you have had to become an expert on this topic 
the hard way by living through it with your children. As a parent, 
I share your frustration and your desire to fix surprise billing once 
and for all. 
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Unfortunately, as you know, your experience is not unique, and 
I recently spoke with a doctor whose daughter’s case has become 
pretty well known. The president had her down at the White 
House. 

She had been in the hospital and on the way out her provider 
suggested she take a simple drug test. Little did she know that 
that test then was sent to an out-of-network lab and she soon re-
ceived a bill for $17,850 in the mail. She had no reason to know 
or even to think to ask if the lab was in or out of network. She 
was just following her doctor’s advice. 

Situations like hers and yours, Ms. Wilkes, are why we are here 
today. We are going to stop this and it’s why Chairman Pallone 
and I are moving forward with legislation to protect patients. 

I am also pleased the president has taken on this issue. He was 
very serious about fixing surprise billing when we had a bipartisan 
event at the White House a couple weeks ago and I am encouraged 
our draft legislation lines up pretty well with the principles the 
president has set forth for a solution that could get his signature 
and into law. 

So we are moving forward on this. The draft before us today, the 
No Surprises Act, would take a number of steps to address surprise 
medical bills. 

First and foremost, this bill prohibits balance billing of patients 
and limits a patient’s bill to their in-network cost-sharing amount 
in emergency situations. 

This is common sense when a patient has little or no control over 
who gives them lifesaving care and can hardly be expected to make 
sure everyone is in network. 

For scheduled care like elective surgeries, patients must receive 
both verbal and written notice of any out-of-network providers who 
will be involved in their care, and if they don’t consent to that no-
tice, they cannot be balance billed. 

Under our draft bill, providers who would currently balance bill 
the patient will instead be paid to by the patient’s insurer at the 
median in-network rate for the service they provided in that geo-
graphic area. 

And by the way, my home State of Oregon passed legislation on 
surprise billing last year with a similar approach and other states 
have passed their own models that create an arbitration process for 
providers and insurers to come to an agreement on a reasonable 
payment, and there are combinations of the two. 

Under our draft, these State laws, by the way, would remain in 
effect, and we know what many of the organizations represented in 
this room said when Oregon took up its law and what they’ve said 
since, and we know how it’s playing out. 

There are a number of options on how to deal with the payments 
to providers and I look forward to hearing from our panel on their 
experience with these different models. 

In closing, I want to stress again this is an issue that is impor-
tant to us and to our constituents and to all consumers in America. 
I understand there are competing interests here today. I expect we 
will have plenty of back and forth on the policies in this draft and 
that’s what we are seeking. 
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Protecting patients, however, must be put at the forefront of this 
discussion and I’ll continue to work with my colleagues on both 
sides of the aisle to do just that. We are going to resolve this once 
and for all. 

With that, I yield back. 
[The prepared statement of Mr. Walden follow:] 

PREPARED STATEMENT OF HON. GREG WALDEN 

Thank you, Madam Chair, and Dr. Burgess for holding this hearing. I’d also like 
to thank the Chairman of the full committee, Mr. Pallone, for working in good faith 
and in a bipartisan manner to release a discussion draft to address surprise billing. 

This hearing is really about patients. We’ve all heard the stories from our con-
stituents. Patients who follow the rules, pay their premiums, and then through no 
fault of their own, following an emergency situation or surgery receive a 6-digit bill 
in the mail weeks later, which they have no way of paying. It is not fair. It should 
not happen. 

We must protect patients from these bills, and we want to get it right. Since we 
released this draft last month, Chairman Pallone and I have received over 60 com-
ment letters on this draft from stakeholders across the healthcare industry. That 
feedback is critical as we work to take the patient out of these surprise billing sce-
narios without raising overall healthcare costs. 

I’d like to thank all our witnesses for being here today, many of whom have pro-
vided that helpful feedback on this bill. I’d particularly like to thank Ms. Wilkes— 
unfortunately you’ve become an expert on this topic the hard way, by living through 
it with your children. As a parent I share your frustration and your desire to fix 
surprise billing once and for all. 

Unfortunately, as you know, your experience is not unique—I recently spoke with 
a doctor whose daughter’s case has become pretty well-known: She had been in the 
hospital, and on the way out her provider suggested that she take a simple drug 
test. Little did she know, that test was sent to an out-of-network lab and she soon 
received a $17,850 bill in the mail. She had no reason to know, or even think to 
ask, if the lab was in- or out-of-network. She was just following her doctor’s advice. 
Situations like hers and yours, Ms. Wilkes, are why we’re here today, We have to 
stop this. And it is why Chairman Pallone and I are moving forward with legislation 
to protect patients. 

I’m also pleased that the President has taken on this issue. He was very serious 
about fixing surprise billing at a bipartisan event at the White House a few weeks 
ago. I am encouraged that our draft legislation lines up well with the principles the 
White House has set forth for a solution that could get the President’s signature 
and become law. 

The draft before us today, the No Surprises Act, would take a number of steps 
to address surprise medical bills. First, and most importantly, this bill prohibits bal-
ance billing of patients and limits a patient’s bill to their in-network cost-sharing 
amount in emergency situations. This is commonsense when a patient has little to 
no control over who gives them life-saving care and can hardly be expected to make 
sure everyone is in-network. For scheduled care like elective surgeries, patients 
must receive both verbal and written notice of any out-of-network providers who will 
be involved in their care—if they don’t consent to that notice, then they can’t be bal-
ance billed. 

Under our draft bill, providers who would currently balance bill the patient will 
instead be paid by the patient’s insurer at the median in-network rate for the serv-
ice they provided in that geographic area. My home State of Oregon passed legisla-
tion on surprise billing last year with a similar approach, and other states have 
passed their own models that create an arbitration process for providers and insur-
ers to come to an agreement on a reasonable payment—and there are combinations 
of the two. Under our draft, these State laws would remain in place. 

There are a number of options on how to deal with the payment to providers, and 
I look forward to hearing from our panel on their experience with these different 
models. 

In closing, I would like to once again stress how important this issue is to our 
constituents. I understand there are competing interests here today and I expect 
plenty of back and forth on the policies in the draft. Protecting patients, however, 
must be put at the forefront of this discussion and I will continue to work with my 
colleagues on both sides of the aisle to do just that. 

Thank you, Madam Chair, and I yield back. 
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Ms. ESHOO. The gentleman yields back. The Chair would like to 
remind Members that pursuant to committee rules, all Members’ 
written statements—opening statements will be made part of the 
record. 

I now would like to introduce all of our witnesses that are here 
today. 

Ms. Sonji Wilkes, who is a patient advocate—thank you very 
much for being here; Dr. Sherif Zaafran, thank you for you being 
here—he is the chair for Physicians for Fair Coverage; Mr. Rick 
Sherlock, the president and CEO for the Association of Air Medical 
Services—thank you to you; Mr. James Gelfand, executive—senior 
vice president to health policy, the ERISA Industry Committee; Mr. 
Thomas Nickels, the executive vice president of the American Hos-
pital Association—it’s nice to see you again; Ms. Jeanette Thornton, 
the senior vice president of product, employer, and commercial pol-
icy, America’s Health Insurance Plans—welcome to you and thank 
you; Ms. Claire McAndrew, director of Campaigns and Partner-
ships at Families USA—thank you to you and the work that the 
organization does; Dr. Vidor—is it Vitor or Vidor? 

Dr. FRIEDMAN. Madam Chairwoman, it’s Vidor. 
Ms. ESHOO. Vidor. 
Dr. FRIEDMAN. Thank you. 
Ms. ESHOO. Thank you. Vidor Friedman. Dr. Friedman, president 

of the American College of Emergency Physicians. 
So we thank all of our witnesses for joining us today and we look 

forward to your testimony. 
The Chair is going to begin by recognizing our first witness. 
Each one of you have five minutes to give your opening state-

ment, and you’re probably all pretty familiar with what the light 
system. 

The one you really have to pay attention to is red because it’s 
over then, OK? So when it’s yellow you have 1-minute remaining 
to wrap up your point. 

So, Ms. Wilkes, again, thank you for being here. Tell us your 
story. You’re recognized for five minutes. 

STATEMENTS OF SONJI WILKES, PATIENT ADVOCATE; SHERIF 
ZAAFRAN, M.D., FASA, CHAIR, PHYSICIANS FOR FAIR COV-
ERAGE; RICK SHERLOCK, PRESIDENT AND CEO, ASSOCIA-
TION OF AIR MEDICAL SERVICES; JAMES GELFAND, SENIOR 
VICE PRESIDENT, HEALTH POLICY, THE ERISA INDUSTRY 
COMMITTEE; THOMAS NICKELS, EXECUTIVE VICE PRESI-
DENT, AMERICAN HOSPITAL ASSOCIATION; JEANETTE 
THORNTON, SENIOR VICE PRESIDENT OF PRODUCT, EM-
PLOYER, AND COMMERCIAL POLICY, AMERICA’S HEALTH IN-
SURANCE PLANS; CLAIRE MCANDREW, M.P.H., DIRECTOR OF 
THE CAMPAIGNS AND PARTNERSHIPS, FAMILIES USA; AND 
VIDOR E. FRIEDMAN, M.D., FACEP, PRESIDENT, AMERICAN 
COLLEGE OF EMERGENCY PHYSICIANS 

STATEMENT OF SONJI WILKES 

Ms. WILKES. Thank you, Madam Chairwoman. 
My name is Sonji Wilkes and I am a mom from Englewood, Colo-

rado. I would like to thank the chairwoman, Congressman Burgess, 
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and members of the subcommittee for the opportunity to discuss 
my family’s experience with surprise billing and ask you to end 
this practice. 

When my husband and I became first-time parents as health 20 
somethings, neither of us had much experience with insurance. But 
we had a valuable lesson when we received a bill double what we 
expected. 

Seems the insurance company counted me and my newborn 
daughter as two separate patients. Though surprised, we paid the 
claim and moved on. 

Two years later, we decided to grow our family. A little wiser, we 
made sure to ask specifically if we would incur two co-pays. We 
double checked that our OB/Gyn and the facility that we were to 
deliver at were in network. 

Per the documentation from our insurance provider, we were cov-
ered. My son, Thomas, was born full term. By all appearances he 
was a healthy boy. 

Several hours after Thomas was circumcised, our pediatrician 
called to say that he was concerned that the circumcision site con-
tinued to bleed. The next day he called us in tears to say that 
Thomas had severe hemophilia A, a genetic disorder that prevents 
his blood from clotting. 

Our doctor told us that hemophilia was a rare—excuse me, 
Thomas was taken to the neonatal intensive care unit so that he 
could be closely observed. Within the hour, a specialist from the 
local hemophilia treatment center was standing in our hospital 
room and, after asking if we had good insurance, spent the next 
few hours explaining hemophilia to us. 

She brought a dose of clotting factor for Thomas to stop the 
bleeding as the hospital did not stock that medication. In the 
NICU, the hematologist started an IV line in my son’s scalp while 
the NICU staff intently watched. They had never treated hemo-
philia. 

While the hematologist was not part of the hospital or the NICU 
staff, we never saw a bill for the medication she administered or 
for her time or services. 

Thomas remained in the NICU overnight for observation. Nei-
ther my husband or I left our son’s side, and other than monitoring 
his vitals, there was no direct care give to Thomas. As a nearly 10- 
pound baby, he was a bit out of place in the NICU. 

We were discharged within the normal post-partum period and 
went home to come to grips with an unexpected chronic disorder 
diagnosis for our baby boy. 

A few weeks later, we received another shock—a $50,000 bill for 
Thomas’ stay in the NICU. We were dumbfounded. We had been 
at an in-network facility. How could we possibly be responsible for 
that amount? 

My husband and I felt we should not be held responsible. We did 
some research and found out that the hospital had subcontracted 
the NICU out to a third-party provider. This third-party provider 
was the one demanding payment. 

We had made a good faith effort to stay in network. We refused 
to pay the bill and, subsequently, were sent to collections. Our 
credit was ruined. 
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Sometime later our minivan lease was expiring. As we headed to 
the dealership, we knew we wouldn’t qualify for a new lease. I had 
to have a car. Thomas was being seen at the hemophilia treatment 
center multiple times a week. At the finance manager’s desk, my 
husband and I explained the surprise bill. As I emptied the Klee-
nex box sitting on his desk, he started tapping on his computer, 
wiped a tear of his own, and said, we will make something happen 
for you. It might be at a crazy high interest rate and you’ll have 
to keep the car until the day it dies. But I understand your situa-
tion because something similar happened to my family. 

I am still driving that minivan. 
When you are told your baby’s body lacks the ability to stop 

bleeding and that he needs immediate specialized treatment, your 
first reaction isn’t, gee, I wonder if that’s in-network. 

Your first reaction is, do whatever it takes to save my baby. Why 
would I check if the NICU, just 50 steps away from the room that 
I gave birth in, was in network? I think any reasonable person 
would assume it to be because it seems reckless and cruel that it 
would not be. 

No family should face financial ruin because they are duped into 
thinking that they are at an in-network facility or because the in- 
network provider contracts out services like radiology, lab services, 
imaging, or more without the patient’s knowledge. 

While transparency and disclosure of any out-of-network subpro-
vider is critical, it’s not enough. Navigating health insurance is ex-
tremely difficult and especially so in crisis or for the inexperienced. 

According to a recent Kaiser Family Foundation poll, four out of 
ten respondents said they had received an unexpected bill from a 
hospital, lab, or doctor in the past year. 

But surprise billing is not a new issue. My personal story is from 
2003. Patients need you to pass protections to stop these harmful 
practices. 

I wish this wasn’t mine or anyone else’s stories to share. Please 
protect Americans from excessive bills and medical debt by ending 
this surprise billing. 

My family and millions of others thank you in advance. 
[The prepared statement of Ms. Wilkes follows:] 
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Ms. ESHOO. Thank you, Ms. Wilkes. 
How is your son today? 
Ms. WILKES. He’s very good. 
Ms. ESHOO. Good. That’s great. 
Ms. WILKES. Fifteen years old and learning how to drive in that 

minivan. 
Ms. ESHOO. Isn’t that wonderful? Isn’t that great? Isn’t that 

great? I just want to make a suggestion. I think that the witnesses 
all need to direct their comments attached to Ms. Wilkes’ story. I 
mean, this is—I don’t know—I don’t think there’s anyone here that 
can defend it. But it’s just a suggestion. 

I am now pleased to recognize Dr. Zaafran for five minutes for 
his testimony. Thank you and welcome. 

STATEMENT OF SHERIF ZAAFRAN, M.D. 

Dr. ZAAFRAN. Thank you. Good morning, Chairman Eshoo, Rank-
ing Member Burgess, and distinguished members of the committee. 

Thank you for inviting me to testify today on behalf of Physicians 
for Fair Coverage. My name is Sherif Zaafran and I serve as chair 
of the board of PFC and I am a practicing anesthesiologist. 

PFC is a non-profit nonpartisan multi-specialty association of 
tens of thousands of physicians partnered with patient advocates to 
end surprise medical billing. 

We are committed to finding a solution that creates strong pa-
tient protections, ensures access to care, and improves trans-
parency. 

To be clear, PFC-affiliated physicians prefer to be in-network and 
are actually in-network with the vast majority of the patients we 
see. These numbers are actually representative of the larger mar-
ket for emergency medicine, anaesthesiology, radiology, and other 
hospital-based physicians. 

On behalf of PFC, I want to commend all of you for working to 
address out-of-network surprise billing for our patients. As a physi-
cian, I live and work by the creed do no harm and believe that any 
solution to surprise billing should meet this test as well. 

In this spirit, PFC believes that protecting patients from poten-
tial financial stress by eliminating balance billing for unanticipated 
out-of-network care and ensuring patients pay no more than their 
in-network cost sharing is the right thing to do. 

It is important, however, to understand what causes surprise 
billing before we talk about the solution. There are two key factors: 
an increasing proliferation of high deductible plans, many of which 
can be $5,000 or more, which has resulted in a significant financial 
burden on patients that is unanticipated; and two, complicated 
plan designs with tiered and narrowing networks which force doc-
tors to be out of network and in many instances not by their choice. 

Understandably, a Federal solution is key to solving the problem 
of unanticipated out-of-network costs. We want to recognize the 
leadership of Congressmen Ruiz and Bucshon for putting for a very 
thoughtful proposal, and we appreciate the proposal offered by full 
committee Chairman Pallone and Ranking Member Walden. 

PFC does have concerns, however, that the median in-network 
benchmark currently in the full committee’s discussion draft could 
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have the unintended consequences of potentially driving more pa-
tients and their physicians out of network. 

Our recommendation is to turn the benchmark payment concept 
into an interim payment with the ability of either side to go to a 
baseball-style independent dispute resolution process if there is a 
disagreement. 

The care provided by different physicians is not always uniform. 
There can be variability in quality and the cost of providing high- 
value care, especially when providing certain types of care in dif-
ferent geographical areas. 

While there may be a desire by some to reduce spending in crit-
ical pinnacle areas for patients in order to increase their own prof-
itability, physicians would prefer to decrease overall healthcare 
costs by investing in resources that allow for better patient out-
comes. 

To be sure, the best arbitration process is one that does not need 
to be utilized. We believe an appropriate interim payment will re-
solve most disputes. For those that it does not, IDR provides the 
opportunity to appeal the payment in a fair and expedited way. 

And this cut both ways. Plans and providers alike will have the 
opportunity to appeal. PFC has been very involved in the debate 
on this issue in the states and we note that solutions incorporating 
IDR such as New York and, most recently, in Texas, have proven 
successful. 

Indeed, in New York, such a process resulted in out-of-network 
rate dropping from 20.1 percent to 6.4 percent after IDR solution 
was put in place. According to a recent study by the Georgetown 
University Center on Health Insurance Reforms, the independent 
dispute resolution process has resulted in a decrease in out-of-net-
work claims, a dramatic decline in consumer complaints about sur-
prise bills, and no indication of an inflationary effect on insurers’ 
annual premium rate filings. 

The law has also led to stronger protections for patients and 
more patient-centric health plans, enhanced transparency from 
health insurers, and increased network participation and fewer 
out-of-network claims. 

We believe a Federal solution should build on this proven success 
and we encourage the committee to include the IDR process in fu-
ture iterations of the legislation. 

Doing so will preserve existing in-network arrangements, ensure 
both providers and payers have the ability to achieve a fair rate, 
take the patient out of the middle, and avoid significant disruption 
that would result from moving the market to a set benchmark rate. 

On the other hand, a poorly constructed untested solution could 
threaten patients’ access to quality care and the provider’s ability 
to serve their communities. 

For example, the experience in California shows that a bench-
mark approach does not work. The law has had unintended con-
sequences, resulting in insurers refusing to renew longstanding 
contracts or offering significantly reduced rates that undermine 
good faith contracts. 

Insurers in the State now have little incentive to contract with 
physicians. 
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Finally, we urge you to reject the false narrative advanced by 
some that arbitration necessarily involves a choice between so- 
called reasonable rate and providers’ full billed charges. 

Arbitration guardrails can and should be designed to guide the 
parties to market-based rates while preserving appropriate vari-
ation based on performance and local conditions which economic 
studies have shown is the outcome produced with baseball-style 
former in particular. 

In conclusion, PFC advocates for and supports a ban on balance 
billing for unanticipated out-of-network care with strong patients’ 
protections, fair reimbursement backed by an IDR process to en-
sure access to care, greater network adequacy standards, and im-
proved transparency for all patients. 

Madam Chair, members of the committee, we appreciate your 
leadership on this important issue and thank you for the oppor-
tunity to testify. 

PFC stands ready to work with you in the best interests of our 
patients and physicians who care for them, and I am happy to an-
swer any questions you may have. 

[The Prepared Statement of Dr. Zaafran follows:] 
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Ms. ESHOO. Thank you, Doctor. 
The Chair now is pleased to recognized Mr. Sherlock for five 

minutes for your oral testimony, and thank you for being here 
again. 

STATEMENT OF RICK SHERLOCK 

Mr. SHERLOCK. Thank you. Good morning, Chairwoman Eshoo, 
Ranking Member Burgess, and distinguished members of the sub-
committee. 

On behalf of the association of Air Medical Services, we look for-
ward to working with you to ensure everyone in America has ac-
cess to lifesaving emergency air medical services when they need 
it most. 

Emergency air medical services are highly effective medical 
interventions appropriate in cases where getting a patient directly 
to the closest most appropriate medical facility can make a signifi-
cant difference in their survival and recovery. 

Today, because of air medical services, 90 percent of Americans 
can reach a level one or level two trauma center within an hour. 
However, since 2010, 90 hospitals have closed in rural areas and 
an estimated 20 percent more are at risk of closing. 

Our members fill the gap created by closures, but this lifeline is 
fraying as 31 air medical bases have also closed in 2019. Emer-
gency air medical providers never make the decision on who to 
transport. That decision is always made by a requesting physician 
or medically trained first responder. 

Air medical crews then respond within minutes, 24 hours a day, 
7 days a week without any knowledge of a patient’s ability to pay 
for their services. 

Our members are unique in the healthcare system. The service 
is heavily regulated by the states for the purposes of healthcare as 
ambulances and the Federal government for aviation safety and 
services as air carriers. It is their status as air carriers that allow 
rapid transport of patients over significant distances. 

Over 33 percent of our flights cross State lines every day. For 
that reason, the Airline Deregulation Act’s uniform authority over 
the national airspace is essential to the provision of this lifesaving 
service. 

Exemption air medical services from the ADA would allow states 
to regulate aviation services including where and when they are 
able to fly, limiting access to healthcare for patients in crisis. 

Congress took significant action on emergency air medical billing 
in 2018. In the FAA reauthorization act, Congress established the 
Advisory Committee on Air Ambulance and Patient Billing. 

Congress would benefit from reviewing the work of the Advisory 
Committee, which was tasked to recommend actions to provide re-
lief for patients while taking into account the unique operational, 
regulatory, and financial aspects of emergency air medical services. 

To prevent balance billing, our members are actively negotiating 
with insurance companies to secure in-network agreements. One 
member alone has increased their participation from five percent 
to almost 43 percent in the last three years. 

Despite that, some insurers have refused to discuss in-network 
agreements. That hurts both patients and caregivers. Air medical 
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services are not a cost driver for insurance. According to testimony 
before the Montana legislature Joint Economic Affairs Sub-
committee in 2016, supported by national health insurance data, 
covering air medical services in full represents about a $1.70 of the 
average monthly premium. More than 70 percent of the 360,000 
patients transported by helicopter air ambulances each year are 
covered by Medicare, Medicaid, or are uninsured. According to a 
study conducted by Xcenda in 2017, $10,199 was the median cost 
of providing a helicopter transport, while Medicare paid $5,998, 
Medicaid paid $3,463 and the uninsured paid $354. 

This results in an ongoing imbalance between actual costs and 
government reimbursement and is the single biggest factor in in-
creasing costs. 

AAMS strongly supports legislation that would increase trans-
parency regarding air medical services and reform the Medicare re-
imbursement system for those services, which is a primary driver 
of balance billing. 

Legislation introduced in the 115th Congress supported on this 
committee by Congressman Ruiz and Johnson and co-sponsored by 
Chairwoman Eshoo, the Ensuring Access to Air Ambulance Serv-
ices Act, would mandate 100 percent industry reporting of com-
prehensive cost data to the Centers for Medicare and Medicaid and 
then rebase Medicare fees for emergency air medical transport 
using that data, which would address the gap between reimburse-
ments and costs. 

Additionally, there are reported incidents where individuals re-
ceive high bills for cases of prescheduled nonemergent private air-
plane transports. AAMS refers all such inquiries and reports to the 
Department of Transportation consumer protection division in the 
hopes that the agency exercises its already existing authority to 
protect consumers. 

Finally, AAMS would ask the committee to recognize the tremen-
dous commitment our industry members and caregivers make who 
have dedicated their life’s work to serving others and to ensure 
critical emergency medical response is always available to the com-
munities they serve. 

AAMS believes in protecting patients. Our members protect them 
every day. AAMS thanks the committee for the opportunity to offer 
this testimony and asks the committee to recognize the unique as-
pects of this essential service and not to curtail access to 
healthcare for patients in crisis. 

[The Prepared Statement of Mr. Sherlock follows:] 
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Ms. ESHOO. Thank you, Mr. Sherlock. 
Now I would like to recognize Mr. Gelfand for five minutes for 

your testimony. 

STATEMENT OF JAMES GELFAND 

Mr. GELFAND. Chairwoman Eshoo, Ranking Member Burgess, 
and members of the subcommittee, thank you for this opportunity 
to testify. 

I am James Gelfand, senior vice president for health policy at the 
ERISA Industry Committee, a trade association representing large 
employer plan sponsors. 

Our member companies offer comprehensive health benefits and 
as self-insured plans pay around 85 percent of healthcare costs for 
our beneficiaries. About 181 million Americans get insurance 
through a job and surprise billing fundamentally frustrates the 
goal of providing quality affordable employer-sponsored coverage. 

The vast majority of our employees are not doctors, HR execu-
tives, or medical billing experts, nor should they have to be. But 
patients are falling victim to impossible complexities. Employers 
are ready to work with Congress to right the ship. We are focused 
on three scenarios in which patients end up with big bills they 
couldn’t see coming or avoid. 

Number 1, a patient receives care at an in-network facility but 
is treated by an out-of-network provider. Number 2, a patient re-
quires emergency care, but the provider’s facility or transportation 
are out of network. And number 3, a patient is transferred or hand-
ed off without sufficient information or alternatives. It is usually 
not the providers you’re planning to see. 

It is the anesthesiologists, radiologists, pathologists, or emer-
gency providers or transport for an unexpected trip to the NICU. 

Many work for outsourced medical staffing firms that have 
adopted a scam strategy of staying out of networks, practicing at 
in-network facilities, and surprise billing patients. It is deeply con-
cerning but the problem is narrowly defined and therefore we can 
fix it. 

ERIC applauds the committee for taking the lead on solving this. 
The No Surprises Act nails it. It takes patients out of the middle 
and creates a market-based benchmark rate to pay providers fairly. 

The benchmark is not developed by government and it is not 
price setting. The committee might also consider network match-
ing. It is simple. 

If a provider practices at an in-network facility, they take the in- 
network rate, or they go work somewhere else. Or base the bench-
mark on Medicare. You could set the rate higher, say, 125 percent 
of Medicare, and still make the system more affordable, sustain-
able, and simpler. 

These approaches will eliminate the surprise bills. That’s a huge 
win for patients and improves the system by creating certainty for 
payers and fair pay for providers. 

But not everyone wants to stop surprise bills. Some provider spe-
cialties are saying, let us keep doing what we are doing—just use 
binding arbitration to make someone else pay these bills. They’re 
asking for a nontransparent process that could force plans and em-
ployers to pay massive and fake medical list prices. 
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It is essentially setting money on fire. Funds that would have 
been used to pay for healthcare will instead be spent on adminis-
trative costs such as lawyers, arbitrators, facility fees, and on un-
reasonable settlement amounts. Make no mistake, patients will pay 
these costs. 

The ground and air ambulance companies are asking Congress to 
let them keep surprise billing, too. Do nothing, wait for another 
study, another report, and there have already been four. 

They know patients cannot shop for them and many participate 
in no networks. State insurance commissioners are begging for help 
with air ambulances. But Congress has tied their hands. 

Employers think Congress should end this. Treat medical trans-
port the same as emergency care. We should end surprise billing 
in the ER and on the way there. 

Other providers figure they’re willing to stop surprise billing but 
only if they can increase in-network rates. They’re calling for net-
work adequacy rules to force insurers and employers to add more 
providers to their networks, even if those providers demand astro-
nomical payments. 

Does anyone here actually believe that these hospital-based doc-
tors whose services cannot be shopped for, who are guaranteed to 
see our patients, are begging to be included in our networks but 
nobody will return their calls? That they have no choice but to go 
and join these out-of-network Wall Street-owned firms? 

It doesn’t make sense. Employers design health benefits to help 
our beneficiaries. We don’t sell insurance. We want networks that 
meet our patients’ needs. Why would we want to cover an operation 
but leave out the anaesthesia? 

We want our employees to be able to afford their health insur-
ance, too, and that means we must be able to say no when pro-
viders are gaming the system. We are here to solve a specific prob-
lem, not to create new ones. Network adequacy is a distraction. 
Let’s focus on protecting patients from surprise medical bills. 

In conclusion, thank you for this opportunity to share our views. 
The ERISA Industry Committee is eager to work with Congress to-
wards a bipartisan comprehensive solution that protects access to 
care and ends the surprise billing crisis without driving up health 
insurance costs. 

And I am happy to answer any questions. 
[The prepared statement of Mr. Gelfand follows:] 
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Ms. ESHOO. Thank you, Mr. Gelfand. 
Mr. Nickels, you are now recognized for your five minutes of tes-

timony. 

STATEMENT OF THOMAS NICKELS 

Mr. NICKELS. Thank you, Madam Chair. I appreciate the oppor-
tunity. My name is Tom Nickels. I am executive vice president of 
the American Hospitals Association here representing our 5,000 
member hospitals and health systems. 

Our bottom line is that we must protect patients like Ms. Wilkes 
from surprise medical bills and the AHA supports Federal legisla-
tion to do so. 

Congress must act, as has been mentioned, to protect the 60 per-
cent of Americans who are in employer-sponsored plans under 
ERISA and those who live in states that have not enacted protec-
tions to address the issue of surprise medical bills. 

Patients should not be subject to balance billing when they have 
access to emergency services outside their network or have acted 
in good faith to obtain in-network care. They also shouldn’t be sur-
prised by coverage denials from their insurers when they access 
any emergency services in network or out of network. 

I would like to respond to a few of the ideas put forward in the 
Energy and Commerce discussion draft. First, we agree with that 
legislation should explicitly prohibit balance billing in the scenarios 
I just outlined and make sure that patients are kept out of the 
process to determine reimbursements between the payer and the 
provider. I would encourage you to also improve the standards for 
provider networks and ensure adequate oversight to prevent in-
stances of out-of-network care. 

Once the patient is protected, we believe Congress should allow 
providers and payers to determine fair and appropriate reimburse-
ment. 

We oppose a national rate or benchmark for out-of-network serv-
ices such as a median contracted in-network rate even if geographi-
cally adjusted as it would not be able to capture the many factors 
that specific health plans and providers consider. 

We are also concerned at setting a reimbursement standard in 
law would serve as a disincentive for insurers to maintain ade-
quate provider networks. 

We’ve already seen an increase in the use of no-network ref-
erence-based pricing models in the commercial market and this 
could accelerate should insurers have the option to default to a gov-
ernment-established out-of-network rate. 

Health plans should not be absolved of their core function of es-
tablishing provider networks including negotiating rates with pro-
viders. 

The committee’s discussion draft provides $50 million grants for 
state-level all payer claims databases—APCD—that would presum-
ably assist in determining a median contracted in-network rate. 

While we appreciate the committee’s efforts to develop APCDs, 
we do not believe that the committee should rely on them for the 
purposes of this policy. 

While the AHA believes that hospitals and payers are able to ne-
gotiate reimbursement for out-of-network claims without govern-
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ment involvement, there may be a role for a dispute resolution 
process not for hospital services but for physician claims. 

The baseball-style of arbitration similar to what New York State 
has implemented, which does not include hospitals, appears to be 
an inefficient process that places the responsibility to initiate the 
request with the provider or health insurer and not the patient. 

Studies have shown a 34 percent reduction in out-of-network bill-
ing. Physicians have been largely split between the providers and 
payers, and there has not been a noticeable inflationary impact on 
premium insurance rates. 

The National Association of Insurance Commissioners has also 
put forward a model act that outlines a mediation process to re-
solve disputes. Again, these are state-level solutions. They do not 
resolve surprise bills under ERISA. 

However, they could be successfully deployed at the Federal level 
with some modification. The committee’s discussion draft requires 
providers at the time of scheduling to give patients both oral and 
written notice about the provider’s network status and any poten-
tial charges they could be liable for if treated by an out-of-network 
provider. While we believe providing the patient with this informa-
tion on network status is important, it is not in and of itself a solu-
tion to surprise medical bills. 

Should the committee move forward with legislative language re-
quiring notice and disclosure, we would ask that you include physi-
cians and insurance plans in any requirements as they also have 
a role to play in keeping patients informed about their status. 

Lastly, I would like to address the concept of network matching, 
which is not in the committee’s draft but has been suggested pre-
viously, in surprise medical billing. In this scenario, the facility- 
based practitioner will be required to contract with every plan for 
which the facility has a contract. 

AHA opposes this approach because it would interfere with the 
fundamental relationship between hospital and physician partners 
and severely limits providers’ ability to negotiate contract terms 
with insurers. 

If you require hospitals to enforce this approach it would raise 
anti-trust concerns as it could be seen as an effort by hospitals to 
restrict the physicians’ ability to practice. 

Madam Chair, we have an opportunity to protect patients from 
surprise bills as a consensus has developed among all parties. We 
should not risk moving forward by adding other policies that could 
put passage at risk. 

I look forward to working with the committee and the sub-
committee to make sure that patients are protected from surprise 
medical bills. 

Thank you very much. 
[The prepared statement of Mr. Nickels follows:] 
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Ms. ESHOO. Thank you, Mr. Nickels. 
I know would like to recognize Ms. Thornton for five minutes for 

your testimony. 

STATEMENT OF JEANETTE THORNTON 

Ms. THORNTON. Thank you. 
Chairwoman Eshoo and Ranking Member Burgess, and members 

of the subcommittee, I am Jeanette Thornton, senior vice president 
of product, employer, and commercial policy for America’s Health 
Insurance Plans. 

I appreciate this opportunity to testify on solutions to protect the 
American people from surprise medical bills. We want to end sur-
prise medical bills so that patients like Ms. Wilkes and her family 
have the peace of mind in an emergency that they will not receive 
inflated bills from doctors they did not seek out for care. 

We applaud the leaders of the House Energy and Commerce 
Committee for developing a bipartisan discussion draft of the No 
Surprises Act. This draft bill takes important steps to protect pa-
tients, ensure that doctors are paid fairly, support health plan net-
works, and use market-based approaches to ensure affordable high- 
quality care. 

Our written testimony focuses on the following: a review of how 
surprise medical bills occur along with data demonstrating the fre-
quency and magnitude, recommendations we support to protect pa-
tients, information on how surprise medical billing legislation will 
not weaken health plan networks, our concerns regarding arbitra-
tion and how this approach would increase healthcare costs for ev-
eryone, and a discussion of State laws in California, Texas, and 
New York that provide important lessons for Federal legislation. 

We have all heard personal stories that demonstrate the need for 
Federal legislation to protect patients from surprise medical bills: 
the Yoder family whose child experienced a $142,000 snake bite at 
summer camp, including a $55,000 air ambulance ride; Nellie Lu, 
who faced a $28,000 bill for her fall on her gym’s climbing wall 
from a hospital at which at that time did not contract with any pri-
vate insurers and was her only option; Dr. Kahn, whose ride in the 
ATV resulted in a $56,000 air ambulance ride and a balance bill 
of $44,000. He was one of dozens of patients across the country 
who have faced air ambulance bills from $28,000 to $97,000, and 
we have all heard the stories of American families who are afraid 
to seek treatment for fear of the high bills they will experience. 

These stories make it clear that surprise medical bills are cre-
ating financial hardship for the American people and that Federal 
legislative action is needed. 

Here is what we support. First, a balance billing should be 
banned in situations where patients are involuntarily treated by an 
out-of-network provider. This includes ER services provided at any 
hospital, any healthcare services that are provided at an in-net-
work hospital by an out-of-network provider, and ambulance trans-
portation in an emergency. 

Second, health insurance providers should be required to reim-
burse out-of-network providers an appropriate and reasonable 
amount in these scenarios. 
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Third, states should be required to establish a dispute resolution 
process that works in tandem with the established payment bench-
mark. 

And fourth, hospitals and other healthcare providers should be 
required to furnish advanced notice to patients of the network sta-
tus of treating providers. 

These protections must apply for self-funded plans and for people 
who live in states without adequate protections. The reason sur-
prise medical bills are a problem is not a lack of network adequacy 
that some may suggest. 

Surprise bills are caused by a small subset of medical specialists 
who lack the financial incentives to participate in health plan net-
works. 

We urge you to reject proposals that would use arbitration to de-
termine payments to out-of-network providers. This approach im-
poses administrative burdens on the entire healthcare system in-
cluding employers that offer self-funded coverage. 

It also fails to address the root cause of surprise medical bills— 
exorbitant bills from certain specialty doctors. 

We appreciate that the committee’s discussion draft and the 
Trump administration have rejected arbitration in favor of a mar-
ket-based approach—an in-network payment benchmark. 

It is also important to look at State laws addressing this issue. 
Based on our analysis of laws enacted in California, Texas, and 
New York, we urge Congress to pursue a California style solution 
that both protects patients and consumers with common sense 
rules, does not undermine networks, and does not lead to higher 
cost-sharing or premiums. 

I thank you for this opportunity to testify. AHIP and our member 
health plans stand ready to work with the committee to alleviate 
the financial burdens imposed by the American people by surprise 
medical bills. 

Thank you. 
[The prepared statement of Ms. Thornton follows:] 
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Ms. ESHOO. Thank you. 
Dr. Vidor Friedman, you have five minutes for your testimony. 

STATEMENT OF VIDOR FRIEDMAN, M.D. 

Dr. FRIEDMAN. Thank you, Madam Chair and members of the 
Health Subcommittee. 

On behalf of the American College of Emergency Physicians— 
ACEP—and our 38,000 members, I would like to thank you for the 
opportunity to speak with you today about this critical issue of sur-
prise medical bills. 

The reason emergency physicians like myself do what we do first 
and foremost is to take care of patients in their moments of great-
est need. This is not the time where patients should be worrying 
about verifying who their provider is, are in network, or what their 
deductible is, or what the cost of—the total cost of treatment might 
be. 

I care for each and every one of the patients that comes to my 
emergency department regardless of ability to pay. I do this not 
just because of the oath that I took as a physician but because it 
is appropriately required by Federal law. 

Unlike most physicians, emergency physicians are prohibited by 
Federal law from discussing with a patient any potential costs of 
care or insurance details until they are screened and stabilized. 

This important patient protection, known as EMTALA, ensures 
physicians focus on the immediate medical needs of patients. How-
ever, it also means that patients cannot fully understand the po-
tential cost of their care or the limitations of their insurance cov-
erage until they receive the bill. 

We understand that this can cause frustration, confusion, and, 
frankly, even be scary for patients. We agree with the committee’s 
commitments to take patients out of the middle of surprise billing 
disputes and I would like to emphasize 3 key principles that ACEP 
urges Congress to consider as it works to address surprise billing. 

The first, and above all, is protecting patients. Congress should 
limit patients’ out-of-pocket responsibility for emergency care, so 
they won’t pay any more than the in-network amount. 

Currently, this protection only applies to co-payments and co-in-
surance, not to deductibles. We support the committee’s intent on 
this provision in the discussion draft but urge you to go further 
than simply counting co-payments and co-insurance towards any 
deductible or out-of-network max. 

Rather, we urge you to require deductibles for out-of-network 
emergency services to be treated as if they were in network. 

The second principle is to improve transparency. While EMTALA 
prohibits me from discussing potential costs of care with my pa-
tients in advance, there are other ways Congress can improve 
transparency for emergency patients. Insurers should more clearly 
convey plan details to their enrollees. This will help patients better 
understand the limitations of their insurance coverage and all po-
tential out-of-pocket costs. 

Insurers should also be required to explain to enrollees what 
their rights are under Federal law related to emergency care in 
easy to understand clear language. 
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Third, now that we have taken the patient out of the middle, 
Congress should ensure fair and transparent dispute resolution be-
tween physicians and insurers. The goal should be a system in 
which everyone is in network or essentially that. 

That requires a level playing field between providers and insur-
ers. Insurers are concerned that bench marking even median 
charges favors providers. Providers are concerned that bench mark-
ing the median in-network rates favors insurers. What’s Congress 
to do? 

ACEP supports a system that has already proven to be balanced 
between insurers and providers. That is a baseball-style inde-
pendent dispute resolution process similar to that used in New 
York and noted in the legislative proposal put forth by Drs. Ruiz, 
Roe, and Bucshon. 

In New York this simple and effective solution has almost com-
pletely eliminated surprise bills. It incentivizes physicians to 
charge reasonable rates and it also incentivizes insurers to com-
pensate at appropriate levels. Insurance premiums and healthcare 
costs in New York have actually grown more slowly than the rest 
of the nation. 

This model would be the least disruptive to the current system. 
It is the only model with empirical data detailing the positive im-
pact it has had for patients and all stakeholders. 

To be clear, this model has not been extraordinarily bureaucratic, 
costly, burdensome, or inflationary. More must be done to protect 
patients and their families from unexpected medical bills, and we 
stand with you in this regard. 

On behalf of the 150 million Americans my members care for 
every year, I thank you for your consideration and the opportunity 
to speak with you today. 

[The prepared statement of Dr. Friedman follows:] 
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Ms. ESHOO. Thank you, Doctor. 
Now I have the pleasure of recognizing Ms. McAndrew for five 

minutes for your testimony. 

STATEMENT OF CLAIRE MCANDREW 

Ms. MCANDREW. Chairwoman Eshoo, Dr. Burgess, and members 
of the subcommittee, I am Claire McAndrew, the director of Cam-
paigns and Partnerships at Families U.S.A., where I lead the orga-
nization’s work on surprise billing. 

For nearly 40 years, we have served as a leading voice for 
healthcare consumers and our mission is to ensure that every indi-
vidual can access the healthcare and the best health in order to en-
sure that no matter where you live or who you are you can have 
the life that you need to—based on achieving the best health and 
healthcare. 

And so high and rising healthcare costs are truly an affront to 
our mission as they are forcing people to choose between getting 
the healthcare they need and affording their other most basic ne-
cessities, and we heard about that from Ms. Wilkes. 

Surprise bills are a particularly egregious form of healthcare 
costs because families who are doing everything, they can to navi-
gate our overly complex healthcare system, working to go to only 
in-network providers, going to only in-network facilities are still re-
ceiving these egregious bills. 

And, unfortunately, these bills are incredibly common. One in 
five emergency visits results in a surprise bill. But these bills are 
also occurring outside our emergency situations. 

For examples, families who welcome a new baby, ensuring that 
they’re getting an in-network OB/Gyn in an in-network facility are 
still getting surprise bills 11 percent of the time. 

So, what’s causing these bills? Surprise bills are the result of a 
systemic problem in our healthcare system placing families directly 
in the middle of a tug of war between healthcare providers and 
health insurers fighting over the price of services. 

While health systems and insurers are vying for leverage includ-
ing because of consolidation, consumers are completely trapped be-
tween these industries. 

What does not cause surprise bills, despite claims by some stake-
holders, evidence does not conclude that narrow networks are a 
driving factor behind surprise bills. 

We know that people who are covered in plans that tend to have 
narrower networks and people covered in plans that tend to have 
broader networks are actually getting surprise bills at about the 
same rate. 

And so, I want to be clear that Families USA does support net-
work adequacy standards. It is something we have advocated for. 
But we understand that in this particular situation around sur-
prise bills network adequacy standards aren’t going to solve the 
problem alone. 

Another common misperception I want to raise that we heard 
about from Ms. Wilkes is the fact that this is not a new problem. 
Consumers have been subjected to unexpected and unaffordable 
costs from surprise bills for literally decades, and the proof is real 
for us because Families USA has been working on this for decades. 
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We actually joined with other stakeholders in 1997 recom-
mending banning surprise bills in emergencies as part of President 
Clinton’s efforts around the Consumer Bill of Rights. So this is a 
very longstanding problem and for far too long it’s warranted con-
gressional action. 

Only Congress can fix this, because even when states address 
this problem, many consumers are left out because they are in 
ERISA-regulated plans. 

So we commend the Energy and Commerce Committee for re-
sponding to this urgent need with the release of the No Surprises 
Act. This legislation takes really important steps. 

It holds consumers harmless from surprise bills and it sets a rea-
sonable benchmark to pay providers from insurers at a rate that’s 
not inflationary so that families don’t experience increased pre-
miums. 

We support the No Surprises Act, but we are concerned. So much 
of this debate has been about making insurers and providers happy 
based on a payment rate. This legislation is supposed to be about 
consumers. 

And so, we want to ensure that this discussion is not consumed 
about what makes powerful industries happy and that the needs 
of consumers are not lost, and the pace of this legislation is not 
slowed based on appeasing insurers and providers. 

And so we want to make two recommendations about the needs 
of consumers. First, we urge the subcommittee to broaden the 
scope of the providers included in the legislation so that no loop-
holes remain. 

We want to make sure that there’s not just a discrete set of pro-
viders and facilities subject to the legislation but that any facility 
or provider that could incur a surprise bill is included. 

And second, we urge the subcommittee to strengthen the bill’s 
notice requirements. We are concerned that just 24 hours’ notice 
could be too short for a consumer to find out that nonfacility-based 
providers are out of network. 

We would urge looking at more like a week because if you have 
scheduled medical leave, if you’re about to undergo an important 
medical procedure, 24 hours might be too short of a time to learn 
that you have to find another option. 

We are so grateful to the subcommittee for taking on this issue. 
This is such an important hearing. We urge Congress to very swift-
ly take action. Our number-one recommendation is not to wait. 

This legislation must pass this year. I really appreciate what you 
said, Chairwoman Eshoo. If stakeholders can’t agree, Congress has 
to solve the solution because consumers cannot wait any longer and 
Families USA is with you to help you solve this problem in any 
way possible. 

Thank you very much. 
[The prepared statement of Ms. McAndrew follows:] 
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Ms. ESHOO. Terrific. Thank you very much to each one of our 
witnesses. So now we have concluded all the statements and move 
to members’ questions. 

Each member will have five minutes to ask questions of our wit-
nesses and I will begin by recognizing myself for five minutes. 

To the panel, does everyone here agree that patients should not 
receive surprise billing? Is there anyone that disagrees with that? 

A hundred percent. Well, that’s a good beginning. 
Mr. Nickels, are there hospitals in your association that send pa-

tients surprise medical bills and, if so, why? 
Mr. NICKELS. The statistic that we like to quote the most is most 

of our member hospitals are in network. The Federal Trade Com-
mission did a study recently that showed—— 

Ms. ESHOO. Well, do you have any hospitals in your association 
that send surprise medical bills, yes or—— 

Mr. NICKELS. You mentioned one a little earlier, I believe—San 
Francisco General. 

Ms. ESHOO. Yes. 
Mr. NICKELS. To the best of my knowledge, they are the only 

ones who were doing what you described. 
Ms. ESHOO. And how many hospitals do you represent in the 

country? 
Mr. NICKELS. Five thousand. 
Ms. ESHOO. Five thousand. So 4,999 do not send any surprise 

bills? 
Mr. NICKELS. Where the hospital services—the facility charge, 

no, they do not, and coming to one of our—— 
Ms. ESHOO. Do you have any hospitals that have—well, you’re 

saying that 4,999 of your hospitals have successfully stopped send-
ing surprise billing? 

Mr. NICKELS. For the facility—for the hospital facility fee, that 
is correct. 

Ms. ESHOO. What does that mean, what you are saying? I don’t 
get it. 

Mr. NICKELS. Well, the examples that have been given have been 
physician examples and we are not absolving ourselves from re-
sponsibility here. These are physicians who practice in our institu-
tions. 

Ms. ESHOO. Well, using your own words in the way you describe 
your systems—your hospitals—how many actually do surprise bill-
ing? 

Mr. NICKELS. If you’re saying are there—are you asking if there 
are physicians in our facilities who are surprise billing? 

Ms. ESHOO. You’re representing hospitals. 
Mr. NICKELS. Right. Hospitals—— 
Ms. ESHOO. Hospitals are a part of the problem, right? 
Mr. NICKELS. Well, the—— 
Ms. ESHOO. We have hospitals, we have insurance providers, we 

have physicians. You’re 1 of the stakeholders. So I don’t want to 
spend all of my time questioning you, but it doesn’t seem to me 
that you can give me—perhaps you can give me a better answer 
in writing. 

Mr. NICKELS. Sure. 
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Ms. ESHOO. Let me go to Dr.—to the Drs. Zaafran and Dr. Fried-
man. Have you or any physician you know billed a patient with 
what we would consider a surprise bill—— 

Dr. ZAAFRAN. So the company that I work—— 
Ms. ESHOO [continuing]. And why, if you have? 
Dr. ZAAFRAN. The company that I work for has a policy of not 

sending surprise bills. What I will tell you, though, is that in in-
stances where we don’t know that we are actually out of network, 
and that’s one of the things that I wanted to make sure that I 
brought up is that this out-of-network providers concept is a little 
bit of a misnomer. 

I may be in network with every single insurance carrier out 
there but happen to be out of network with one plan of one carrier, 
and in many instances, I may not know that. 

And as much as we try to know if we are out of network with 
that specific plan, we may not know that right away and we may 
actually inadvertently send a bill. 

But once the patient contacts us, we take care of that right away. 
So that’s where there’s some discrepancy as far as whether we 
know we are actually in network or not out of network with a spe-
cific plan of a specific carrier. 

Ms. ESHOO. I can’t help but wonder what Ms. McAndrew and Ms. 
Wilkes are thinking so far in terms of the question I asked and the 
answers we have gotten. Think about it for a moment. 

To Ms. Thornton, I want to ask you the same question. Are there 
any health plans in your association that where patients are not 
protected from surprise billing and, if so, why? 

Ms. THORNTON. Yes. So patients who receive coverage through 
their employer through a self-funded plan are not protected by the 
various State laws that are out there. 

Ms. ESHOO. Which is one of the main reasons that Congress has 
to act. Right. But there is surprise billing, though, in terms—— 

Ms. THORNTON. Yes. There have been widespread reports. Yes. 
Ms. ESHOO. Yes. Right. So I want to go to the patient advocates. 

Tell us what you think—I think I know what you think but it’s 
worth stating it for the record. We’ve heard a lot of testimony. 
They’re all stakeholders. These are all good people with a system 
that’s really messed up. 

So what would you like to tell the committee? You want us to 
do it pronto. We all agree with that. Patients are being subjected 
to absurdities. What else would you like to say, having heard ev-
eryone else’s testimony? 

Ms. WILKES. Well, I believe that, as I said, insurance is very, 
very difficult to navigate. My husband and I consider ourselves to 
be pretty health literate and we still don’t understand our insur-
ance plan. 

So in the case of an emergency, that’s not your first thought. 
Your first thought is take care of my baby—take care of myself, 
and I feel like it should just be go to your doctor, get the care that 
you need, and not have to worry about the business side of things. 

Ms. ESHOO. Right. Ms. McAndrew? 
Ms. MCANDREW. I think the data speaks for itself. This is hap-

pening in urban areas, rural areas, non-profit hospitals, for-profit 
hospitals. Everyone agrees the patient should be held harmless, 
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but the patient isn’t being held harmless. This is not going to stop 
unless we have a policy solution. 

So I understand that everybody, you know, wants to stop this 
problem. But there’s money involved. There’s not going to be any 
voluntary cessation of this problem unless we have a congressional 
solution. 

Ms. ESHOO. It is always about money. That’s just the way it is. 
I now would like to recognize the ranking member for his five 

minutes of questioning, Dr. Burgess. 
Mr. BURGESS. Thank you, and Ms. Wilkes, let me just say your 

testimony was very compelling this morning and it underscores 
why not just this discussion this morning is important but we are 
also having discussions on drug pricing. 

I guess the good news in the realm of illnesses such as your son’s 
is there are some very promising therapies right on the horizon 
with gene therapies. These may be single administration therapies 
that produce long-term benefits, and we have no frame of reference 
on how to price. 

And the work we are doing on drug pricing becomes so important 
because everyone on this committee voted for a bill called CURES 
for the 21st Century. We want those cures to be put in the hands 
of doctors. They don’t do any good if no one can afford them when 
they arrive. 

So the work that this subcommittee does, yes, on this issue is im-
portant and on the larger issue of drug pricing in general and how 
do we—how do we price these new breakthrough therapies—hemo-
philia, sickle cell disease, spinal muscular atrophy. All of these are 
big deals that are happening, and we are grateful that they’re hap-
pening. 

They’re happening largely because of work done in this sub-
committee. We’ve got to be—the same type of forward-leaning 
thought that went into CURES for the 21st Century also needs to 
be there on the pricing of those therapies. 

So, Dr. Zaafran and Dr. Friedman, let me just talk to you all for 
a moment. Now, I had a medical practice. I didn’t use a billing 
service in my medical practice. I just billed through—we had our 
own billing department. 

I never turned anyone over to collections because you never knew 
down the road when someone’s going to have a problem and if they 
got a bill the same day they would say, hey, it’s your fault, and 
being an OB I practice defensive medicine as one of my specialties. 

But you have—Dr. Zaafran, I am going to assume that you’re— 
you have got a big anaesthesia group—you have a billing service, 
correct? 

Dr. ZAAFRAN. Correct. 
Mr. BURGESS. And, Dr. Friedman, in your ER group? 
Dr. FRIEDMAN. That’s correct. 
Mr. BURGESS. So are you doing anything with the billing services 

that you employ to at least begin to mitigate this issue or do you 
have a patient ombudsman who will look into these things if 
they’re brought to your attention? 

Dr. ZAAFRAN. Dr. Burgess, we have a customer service line to 
make sure that if Ms. Wilkes ever received a bill that she was not 
expecting that we would work with her directly to make sure that 
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if it was an out-of-network bill, for example, in the very, you know, 
small percent of cases where it might be the case that we would— 
that we would not let her have to get involved in that. 

There are other instances where because, again, of high deduct-
ible plans where if we happen to be 1 of the first ones who have 
billed and the patient’s responsibility for the deductible is the en-
tire amount that’s there, there may be some difficulties there. 

And part of the problem is that physicians are responsible, or 
hospitals, are responsible for having to collect those deductibles 
and co-pays, and as those numbers have been increasing, as those 
deductibles have been increasing to, in many instances, more than 
$5,000, it has put a significant burden on us having to work with 
patients to collect that. 

I mean, I think since it’s a contract between the payer and the 
consumer, it would be better for the payer to collect what they con-
tractually agreed to collect and not have to put that burden on us 
where I may not have any idea at what portion of the deductible 
that patient has been paid. 

Mr. BURGESS. Yes. You never want to be first. That’s right. 
Dr. Friedman? 
Dr. FRIEDMAN. Yes. The companies that I’ve worked for—and I’ve 

worked for 3—we have all had customer service folks that will 
work with people when they get an out-of-network bill. 

One of the things that I want to emphasize to the committee I 
happen to work in Orlando, Florida at the hospital closest to Dis-
ney World. 

Forty percent of my patients come from out of the state. 
Mr. BURGESS. Sure. 
Dr. FRIEDMAN. So 40 percent of my patients are out of network. 
Mr. BURGESS. And can you just comment a little bit on EMTALA 

and how that intersects with all of this discussion, having—— 
Dr. FRIEDMAN. Well, as I mentioned in my testimony, both my 

written and my oral, EMTALA prohibits us from discussing any-
thing about payment. 

In my 30 years of practice as an emergency physician, I’ve never 
asked a patient if they have insurance. I take care of the patient. 

I get them to the place they need to be, whether that’s home or 
admitted to the hospital or an observation unit, and then after-
wards they get a bill. 

But I don’t know if they’re in network. I don’t know if they even 
have insurance, and that’s the way we operate in emergency medi-
cine. 

And one of the concerns that we have is that while folks have 
talked about the fact that high deductibles may not be the root 
cause of this, high deductibles, unfortunately, give an incentive for 
insurers to not negotiate in good faith with emergency providers. 

They know we are going to take care of their enrollees. We are 
obligated by Federal law to do that. 

Mr. BURGESS. And you do obligate then the downstream—the 
cardiologist, the OB/Gyn to whom you refer—they also are obli-
gated under those—without having a contract? 

Dr. FRIEDMAN. The boundaries in EMTALA are a little bit—— 
Ms. ESHOO. Please wrap up. The gentleman’s time has expired. 

Just quickly. 
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Dr. FRIEDMAN. Oh, OK. 
Mr. BURGESS. Please answer the question. 
Dr. FRIEDMAN. The boundaries of EMTALA are complicated. It 

would make it a lot simpler if it was when the patient was dis-
charged from the hospital that EMTALA ended. 

Mr. BURGESS. All right. Thank you. 
Ms. ESHOO. The gentleman yields back. 
I now would like to recognize the chairman of the full committee, 

Mr. Pallone, for his five minutes of questions. 
Mr. PALLONE. Thank you, Madam Chair. 
Healthcare costs are one of the top issues on the minds of all our 

constituents and this discussion has really highlighted the shocking 
costs people are dealing with, and when you look at some of these 
bills they’re very unclear about what services were provided and 
why the services cost as much as they do. 

So I wanted to ask some questions. Ms. Wilkes, when you re-
ceived that $50,000 bill, was it easy to understand what you were 
being charged for and were you able to compare costs and deter-
mine if you were being billed fairly? 

Ms. WILKES. No. The bill was not itemized at all. It just was a 
dollar amount. 

Mr. PALLONE. You know, I have to say, you know, this is, totally 
anecdotal but a few years ago—it might be, like, 15 years ago—I 
remember talking to one hospital administrator who told me that, 
you know, that basically they just assign costs, you know, on a bill 
without any reference to what the actual cost is. 

And so that’s why you can have an ice bag that’s, you know, $150 
at one place and $15 at another because it’s really not based on the 
actual cost. 

But who knows? You know, hopefully that’s not true. 
Dr. Zaafran or Dr. Friedman, could you briefly explain who de-

termines provider charges and how they are set? Start with Dr. 
Zaafran. 

Dr. ZAAFRAN. Thank you, Mr. Pallone. 
Our charges are based on an aggregate cost of what it costs us 

to deliver service. So in anaesthesia it’s a little unique because it’s 
time based. So we charge based on a unit of time for every 15 min-
utes. 

So it’s not an arbitrary cost. We know exactly how much we are 
billing, depending on whether the surgeon takes 15 minutes or an 
hour or hour and a half. 

We, from our standpoint, because we try to focus on quality care, 
our expenses include nursing, having an opioid-free type of 
perioperative type of environment because we know it reduces over-
all cost. So all of that is built into how much we charge per unit 
of time. 

Mr. PALLONE. And it’s not broken down? 
Dr. ZAAFRAN. Actually, if a patient calls us and asks us what 

that is, we do break it down because, again, it’s based on the spe-
cific type of surgery. We can tell them exactly—— 

Mr. PALLONE. They’d have to ask you? 
Dr. ZAAFRAN. We can provide it, and if it’s on a piece of paper 

it may not make sense because we don’t know how long a surgery 
is going to take. But we tell them that it took about an hour and 
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a half, it was this kind of surgery, it was this many units and this 
much unit per time, and this is what the total cost was. 

Mr. PALLONE. OK. 
Dr. Friedman? 
Dr. FRIEDMAN. So in emergency medicine, Chairman, it’s a little 

bit different. We bill typically by what’s called E&M codes, which 
are levels of service. 

There are five E&M codes from a level one, which is we hardly 
ever use—it’s basically a suture removal or recheck on something 
minor—up to a level 5, which would be someone that would be 
going to a critical care unit. 

Maybe you are having a heart attack. You’re receiving significant 
amounts of care. And then we can also bill a critical care charge, 
which would supersede that if you do receive critical care treat-
ment in the emergency department. 

Mr. PALLONE. All right. Thanks. 
Now, we have all heard stories about patients being billed for 

hospital fees. One Vox article tells a story of a man who took his 
one-year-old daughter to the emergency room after a minor acci-
dent, as many worried parents do. For five minutes of the pro-
vider’s time, water, gauze, and a Band-Aid for his daughter’s fin-
ger, led to a $629 bill from the hospital’s emergency department. 

So I am going to go back to Dr. Nickels. But, again, I use the 
example where, you know, a few years ago a hospital administrator 
told me, you know, we just assign these things—they’re not actu-
ally referencing, you know, actual costs for the—you know, in this 
case for the Band-Aid or the gauze or the water or the provider’s 
time. 

You know, could you give us a sense, Mr. Nickels, of how much 
hospitals charge and facility fees on average and what are hos-
pitals doing to make these fees more transparent? 

And, you know, maybe if you want to dispute what I just said, 
you know, like in this case would they actually figure out how 
much it costs for these different things, or not? 

Mr. NICKELS. Yes. I mean, the charge system is obtuse, to be 
kind, and I think it’s a broken system. We are trying to work—we 
have a committee. 

We are working with the Trump administration. We need to fig-
ure out a way to fix it. But most people, almost anyone who is in-
sured is not paying charges. The Government doesn’t pay us 
charges. We negotiate with insurers. They don’t pay charges—— 

Mr. PALLONE. Well, I only—30 seconds. So it’s very possible that 
in this case, or using my example, you know, there’s really no 
breakdown for those five minutes of the provider’s time, the water, 
the gauze, the Band-Aid. It is not done that way. 

Mr. NICKELS. Correct. It may be but it may not, if that’s—— 
Mr. PALLONE. Right. So very possible that what I talked about, 

you know, 10 or 15 years ago, we just assign things—very possible. 
Mr. NICKELS. Yes. 
Mr. PALLONE. All right. That’s pretty sad, Madam Chair. 
But thank you. 
Ms. ESHOO. Thank you, Mr. Chairman. 
I now would like to recognize my friend, the ranking member of 

the full committee, Mr. Walden, for his five minutes of questions. 
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Mr. WALDEN. Thank you, Madam Chair, and we have this other 
hearing going on upstairs I had to go up to on FERC—Federal En-
ergy. So we are back. 

Ms. Thornton, the comments submitted to the committee as well 
as Dr. Zaafran’s testimony providers have argued that California’s 
benchmark has led to payers refusing to renew long-standing con-
tracts or offering lower rates. 

But in your testimony you mentioned that California’s bench-
mark has led to an increase in network participation and the Blue 
Shield of California has told us that current State laws on network 
adequacy still apply and, in fact, since their surprise billing law 
went into effect they have increased their number of contracted 
physicians by five percent overall and six percent specifically at 
acute care hospital facilities. 

Can you help this committee better understand what’s taking 
place in California by sharing a bit more about those preliminary 
reports? And what about other states such as mine, Oregon, with 
benchmark solutions? What can you tell us about that? 

Ms. THORNTON. Thank you. So yes, so there’s been a lot of debate 
around the California law, and the California law just took effect 
in January of 2019. So it’s very new. 

Mr. WALDEN. Right. 
Ms. THORNTON. And so we have been talking with our plans and 

their experience with implementation of the law and they have not 
reported to us that they’ve seen, you know, decrease in network 
participation. 

In fact, as you have mentioned. One of our plans has actually 
seen an increase in providers participating. So I don’t think the 
California law can be used as a reason why we’ll see decreasing 
networks. We want strong networks for our members. 

Mr. WALDEN. And have you seen something similar in Oregon? 
Ms. THORNTON. No, I have not. 
Mr. WALDEN. OK. So you don’t have any data on what’s hap-

pening in Oregon? All right. 
Doctor, do you want to address this from your point of view? 
Dr. ZAAFRAN. Yes, sir. Thanks, Mr. Walden. We know of actually 

2 of the largest groups in California. One of them who has been 
in network for many, many years have not had actually any kind 
of cost of living increase or anything like that. 

We were told point blank that they’re going to have to take a big 
cut or they can simply just go out of network and they’ll be paid 
a very low benchmark based on Assembly Bill 72. 

We also know of a very large group in the northern part of Cali-
fornia where they have not been in network, have wanted to be in 
network, have been told that they have no desire to be allowed to 
be in network and, again, that they would be paid a very low 
benchmark based on Assembly Bill 72. 

Again, I know that it’s a new law that just started in January. 
But the anecdotal evidence that we have from the groups that are 
being affected by this is that they’ve been impacted. 

Mr. WALDEN. And who is telling them that? 
Dr. ZAAFRAN. The specific insurance carriers that they’re negoti-

ating with to try to be in network. 
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Mr. WALDEN. I suppose you don’t really want to identify those 
specific insurers here before us today? 

Dr. ZAAFRAN. I would rather just talk in general statements, but 
yes. 

Mr. WALDEN. Uh-huh. All right. Several stakeholders suggest re-
quiring plans to update their provider network directories in a 
more timely manner. Seems pretty practical. I think Texas was 
working on—oh, you’re no longer from Texas. 

[Laughter.] 
Mr. WALDEN. You’re changing out on me. I know Texas was 

working on some of that disclosure language as well. I don’t know 
where that ended up through the system. 

But how regularly do plans update their directories right now? 
And I’ve heard from people that go, great, I signed up for the plan. 
I am in the system. The provider is in the system. 

Then something changes and I can’t change my insurance and 
now I am stuck in a plan that my provider used to be in and now 
they are not. Now I am out of network. Now I am going to get one 
of these nutty bills. That is not putting the consumer first. Ms. 
Thornton, can you address this, please? 

Ms. THORNTON. Sure, of course, and I think one of the things I 
first want to set aside is that in an emergency situation we don’t 
want anybody to have to worry about the provider directory. We 
want the patients to be protected in that situation. 

But I will say to your question it is very important to our plans 
that we have accurate and reliable data for consumers for—in the 
provider directories when they are seeking care, scheduled care, et 
cetera, and are working very hard to make sure that that occurs. 

Mr. WALDEN. Can you put all of that online on a regular basis? 
How do these directories work? Do I have to get a printed copy sent 
to me in the mail? 

Ms. THORNTON. Oh, they’re all online. You can also call our 
plan’s customer service to get information via the phone if you 
don’t have access online. 

Mr. WALDEN. Do you notify policy holders when things change? 
Ms. THORNTON. If a patient has been seeing a particular provider 

there is also often a notification that takes place. 
Mr. WALDEN. Often. All right. Because I think you ought to be 

notified. I think you ought to—how do you know? How do you keep 
up with this stuff? You think you’re covered. I am just telling you 
that you’re headed to a big train wreck here. 

Ms. THORNTON. Information changes daily. I understand. 
Mr. WALDEN. And you know it because you know how to send a 

bill out. The consumer ought to know it because they’re the ones 
getting the surprise bill. 

That’s where I am coming from here, as a consumer and rep-
resenting consumers. How do we know? I will tell you 1 quick 
story, and I know I am going to go over. Just a second, Madam 
Chair, with your indulgence. 

A guy at a think tank here—this is second hand—who goes in 
for a colonoscopy, is on the table prepped and ready to go—and 
those of you who are old enough to have been through this you un-
derstand what’s at stake here—asked the doc, is the anesthesiol-
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ogist in my network. I don’t know. Well, before I sign this I need 
to know. 

Well, I can’t tell you—I don’t know. Do you want the procedure 
today or not, because I’ve got five more of these to do? The guy 
signs it, goes under, boom, done. Is that what we are doing to con-
sumers? I think this is nuts. 

Ms. THORNTON. I mean, that’s horrible and that’s why we need 
this legislation. 

Mr. WALDEN. And this is going on every day in America and it 
shouldn’t be. You forgot who you serve and it’s the consumer. 

Thank you, Madam Chair, for your indulgence. 
Ms. ESHOO. Thank you for your important questions. I don’t 

know—I just want to throw something out here. This business of 
notification, and you just put a spotlight on it. Who’s going to be 
notified when, and then what the heck do they do once they’re in-
formed? 

What, you’re in labor and then you find out that the—whomever, 
the anesthesiologist is—exactly—well, I will hold on to this child 
and try to get to another place. I don’t know what this notifica-
tion—most of this is in an emergency room setting, at least that’s 
what the statistics show. 

So I don’t know if it’s really very smart to be focusing on notice. 
Yes, people should be noticed. But let’s use some common sense 
about how notice is—how effective, quote, ‘‘notice’’ is going to be. 

I mean, given the settings, it’s not making too much sense and 
it’s making it sound as if we throw that in there that it’s, boy, is 
this really going to do something. So I am not—you can tell I am 
not convinced. 

All right. With that, I would like to recognize a total gentleman 
from North Carolina—yes, it’s you. It is you. Mr. Butterfield for 
five minutes of his questions. 

Mr. BUTTERFIELD. I will wake up, Madam Chair. Thank you. 
Thank you so very much for those kind words. Thank you for con-
vening this very important hearing today. 

Thank you to the eight witnesses for your testimony. Like Mr. 
Walden said, I’ve been bouncing between hearings today and knew 
that my time was coming up pretty soon and so I am back here 
with you. 

While I am on the thank you trail, let me also thank Mr. Pallone 
and Mr. Walden for their bipartisanship in putting forth this dis-
cussion draft. I think it’s going to lead to good legislation which is 
ultimately going to protect every consumer in America. 

Let me begin with Mr. Nickels. Mr. Nickels, I represent a very 
low-income district in eastern North Carolina. It is not unlike any 
other rural community in America. We face unique challenges 
when it comes to healthcare. 

In some areas in my district there isn’t a hospital for many, 
many miles, and you have heard that before and it’s not a surprise. 
These markets have little competition. Residents have few facilities 
to choose from. 

The small hospitals that do serve these areas are often operating 
at a loss or near loss and they rely on reimbursements as their pri-
mary revenue source. 
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In your opinion, how would the imposition of statutory rates im-
pact small rural hospitals? 

Mr. NICKELS. Yes. We do worry about, as you said, the imposi-
tion of those kinds of rates. One-size-fits-all won’t work because 
there are unique circumstances—— 

Ms. ESHOO. Can’t hear you. 
Mr. NICKELS. OK. I certainly agree with what you’re saying 

there. One of the reasons we don’t like national rates is because 
they don’t take into consideration local conditions like the ones you 
describe and it’s really important that that be more of a function 
of negotiation between the hospital and the insurer who will be, 
hopefully, persuaded of the importance of those facilities. And there 
is a crisis in rural America. There’s a crisis of rural hospitals. It 
is a whole different issue but it’s another one that we need to solve. 

Mr. BUTTERFIELD. We have competing interests here between 
small rural hospitals and the need to protect the consumer, and as 
legislators we have got to work through that tension and find a 
good solution. 

Mr. Friedman, can you help me with that a little bit? 
Dr. FRIEDMAN. Well, I would agree with you that there is a con-

flict there. But I would suggest that one of the things that the Con-
gress consider is that access is vital. 

If you have a mechanism that goes into place, as you suggested, 
that would decrease access, particularly in rural communities, that 
doesn’t serve consumers either. 

If they can’t get—they don’t get a surprise bill but there’s no pro-
vider or hospital to provide that service, we have done them a serv-
ice. 

Mr. BUTTERFIELD. Ms. McAndrew, can you help us with this? 
Ms. MCANDREW. I would just call attention to the fact that the 

reason we are having this discussion right now is that this is al-
ready a problem in rural areas. I actually pulled some data in ad-
vance of this hearing and I just want to draw attention to how 
many consumers are already suffering because there are not in-net-
work providers and consumers are getting surprise bills in rural 
areas. 

I looked at your State of North Carolina and already consumers 
are—in-network hospital admissions are getting out-of-network 
claims more than 10 percent of the time. So what that tells me is 
that providers are staying out of network already and consumers 
are suffering. 

So while I acknowledge the fact that we want to study this as 
we move forward on the legislation, I would urge against hesitating 
because consumers are suffering from this problem in rural areas. 
So we already know status quo this is a problem. 

And so while we can worry about unintended consequences, we 
know the current consequence is that consumers are getting out- 
of-network bills in rural areas. That’s also true more than 10 per-
cent of time. Consumers in in-network hospitals are getting out-of- 
network claims and rural states like Indiana, Kentucky, Oklahoma 
are represented on this committee so I would not hesitate to solve 
this problem because of unintended consequences in this. 

Mr. BUTTERFIELD. Well, you know, I’ve seen both consequences. 
I’ve seen rural hospitals close for lack of revenue. That’s at one end 
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of the debate. I’ve seen consumers go bankrupt because of their in-
ability to pay those statements when they arrive. I’ve seen it from 
both extremes and, as legislators, we have got to reconcile those 
two interests. 

Ms. Thornton, let me—let me conclude with you. What role does 
the lack of network adequacy play in the occurrence of surprise 
bills? 

Ms. THORNTON. Thank you. So health plans need networks to 
function. We want our members to have access to a large and high- 
quality network. 

However, you cannot control when you have an emergency, you 
know, where you are across the country. And so we really don’t 
think the network adequacy is directly related to the issue of sur-
prise billing. 

Claire—Ms. McAndrew, excuse me—mentioned that you’re just 
as likely to experience a surprise medical bill if you’re in a large 
employer plan with a broad network in a narrow—more narrow 
network individual market plan. 

Mr. BUTTERFIELD. Thank you. 
Madam Chair, I yield back and right on time. Thank you. 
Ms. ESHOO. I thank the gentleman. 
I recognize the gentleman from Illinois, Mr. Shimkus, for his five 

minutes of questioning. 
Mr. SHIMKUS. Thank you, Madam Chairwoman. 
Madam Chairwoman, I also asked—I was happy that you asked 

about Ms. Wilkes’ son. I am sure he’s very proud of you today, and 
if he’s not had him talk to me because you did a wonderful job. 

I would also like to ask unanimous consent that this letter sent 
to me on June 10th by the Illinois Hospital Association be sub-
mitted for the record. 

Ms. ESHOO. Without objection, so ordered. 
[The information appears at the conclusion of the hearing.] 
Mr. SHIMKUS. Thank you, Madam Chairman. 
You know, a lot of this debate and a lot of testimony referenced 

specific State attempts to address this issue and baseball, appar-
ently, and we are getting close to the congressional game so a lot 
of us are focused on baseball. 

For example, Illinois does use the baseball-style arbitration 
method in the event a dispute arises between providers and health 
plans. Each party must submit a proposed best and final offer to 
the arbiter who then chooses one of the two without modification, 
thus keeping the consumer out of that fight. You really have dif-
ferent sizes of big versus the small individual in that process. 

However, these State laws don’t apply to self-insured ERISA 
plans, as has been highlighted by the testimony, used by, roughly, 
100 million Americans. 

I was also interested to hear a number of witnesses mentioned 
another Federal law involved in this debate, the Emergency Med-
ical Treatment and Labor Act—EMTALA. 

I talk about it quite a bit because it—we all need them. We all 
use emergency rooms. Cost shifting at the hospitals to help pay for 
the emergency room, and what’s occurred, as you all know because 
you live in this world, is that we are really pushing our citizens 
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and constituents to go to urgent care centers, you know, if they’re 
not emergent. 

We need emergency rooms, but we need—we need to encourage 
that. 

But EMTALA, the Federal law right now is unique to emergency 
care and it’s an important element of our nation’s safety net. 

But in choosing to require providers to treat patients regardless 
of their ability to pay presents unique challenges of its own in some 
States like Texas and Colorado through free-standing emergency 
center operations with a State license, not a Federal license. 

So, Dr. Zaafran, in states with free-standing emergency centers 
do those facilities have to abide by a similar standard to EMTALA 
since they’re not Federally licensed? 

Dr. ZAAFRAN. If they are licensed as an emergency center, they 
do. Urgent care centers, of course, have a little bit of a different 
definition. They’re not necessarily looked at as emergency centers 
by that definition so they wouldn’t fall under that category. 

Mr. SHIMKUS. Yes, and I am following guidance by staff and I 
talk about urgent care centers, but I really was interested about 
state-licensed emergency centers not under the Federal guidelines 
and that’s what I am trying to get to. 

Dr. ZAAFRAN. State-licensed emergency centers are—they have to 
abide by EMTALA. That’s correct. 

Mr. SHIMKUS. You also referenced the difference between hos-
pital-based physicians and physicians not bound by EMTALA. Can 
you please walk the committee through the justification for having 
one resolution process for facilities and another for providers? 

Dr. ZAAFRAN. Yes, sir. One of the things that EMTALA does very 
specifically is that it asks for emergency room physicians to make 
sure that they have to see every patient regardless of costs or any-
thing like that. 

But, again, you have a patient who may come in and the emer-
gency room physician decides that this person needs to be seen by 
a surgeon because they have an infected appendix. 

Well, that person is going to have to have surgery by the sur-
geon. They’re going to have to have anaesthesia by the anesthesiol-
ogist and, you know, they many not necessarily be specifically 
bound by EMTALA but once you’re admitted into that hospital and 
you’re in an emergency setting where it is impractical, unreason-
able, and unsafe to transfer that patient, all the physicians that 
are on call during the time period where that physician has been 
admitted and has to be treated in a very short fashion by all those 
different providers, all those different physicians have to be—it has 
to be done in a timely fashion. 

So even though EMTALA may not directly apply to them, we 
have to take care of them and the way we operate as anesthesiol-
ogists is you’re taking care of many of these facilities 24 hours a 
day, 7 days a week, regardless of whether they have insurance, 
don’t have insurance. We don’t even ask. 

Mr. SHIMKUS. So my final question for you—in supporting a 
benchmark concept with an arbitration backdrop you mentioned 
that four recent State adoptions enjoyed the support of providers, 
insurers, and patients. 
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So I want to clarify if your hospital partners supported these 
State efforts, too. 

Dr. ZAAFRAN. So yes, they did. In Texas, specifically, which the 
bill recently passed several weeks ago, all the stakeholders—emer-
gency room physicians, Texas College emergency physicians, the 
Texas Medical Association, the Texas Society of Anesthesiologists, 
the Texas Association of Health Plans, the consumer advocacy 
groups including AARP—all supported the bill. 

It was a consensus bill. It was an excellent bill that was passed 
that involves baseball-style arbitration with specific guardrails to 
make sure that costs were contained within that framework. 

Mr. SHIMKUS. Thank you, Madam Chairman. I yield back my 
time. 

Ms. ESHOO. The gentleman yields back. 
The gentlewoman from California is recognized for five minutes 

for her questions—Ms. Matsui. 
Ms. MATSUI. Thank you very much, Madam Chair. 
I thank you all for being here today. This is a very important 

issue. I kept hearing about it in my roundtables back home. 
As you may know, my home State of California already has some 

of the country’s most robust protections against balance billing pa-
tients for certain procedures. 

In my district, I’ve already heard from many hospitals that in an 
increasingly fragmented healthcare system there is concern that a 
Federal policy that may further discourage contracting between in-
surers and providers will have the unintended consequence of de-
creasing innovation and partnerships that are facilitating better 
and more coordinated care and reducing costs. 

As Congress considers solutions modelled after California law, I 
would like to discuss how our State effort is working to influence 
market dynamics between healthcare purchasers and providers and 
how those changes are ultimately impacting patients. 

Specifically, the reimbursement model in California benchmarks 
payments for out-of-network physicians at the greatest of 125 per-
cent of Medicare, or the average contracted rate. 

Dr. Zaafran, can you discuss how using a median in-network rate 
as a benchmark may put downward pressure on future contracted 
rates offered by insurers? 

Dr. ZAAFRAN. Yes, ma’am. Thank you for that question. 
So median, by definition, means that you have certain contracts 

that are above that number and certain contracts that are below 
that number, and there’s a reason for that. 

As I have mentioned in my testimony, there’s a differentiator for 
why certain physicians have contracts that pay more than others. 

In fact, in Washington State my specific company, Blue Cross 
Blue Shield, actually put out a press release touting a value-based 
contract that they signed from the standpoint that they’re paying 
a premium, but they understand that the overall cost of care is ac-
tually less. 

So the ability to make sure that you’re able to differentiate based 
on quality metrics that a higher payment is due is something that 
has to be preserved. If you keep everything at the median and not 
allow for those differentiators to exist, you’re essentially kind of 
bringing everybody down to that number. 
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And the other problem is, is that as new contracts are nego-
tiated, if they’re negotiated in a downward fashion, that median ac-
tually starts going down also. 

Ms. MATSUI. OK. 
Dr. Friedman and Mr. Gelfand, from each of your perspectives, 

if Congress were to establish a Federal default fixed rate, what 
benchmark metric should we consider that would preserve the in-
centive for future contracting between plans and providers? 

Dr. Friedman? Mr. Gelfand? 
Dr. FRIEDMAN. Yes, thank you for the question, Congresswoman 

Matsui. We firmly believe, as I pointed out in our testimony, that 
it would be virtually impossible to find the perfect rate, one that 
both providers would be happy with and insurers would be happy 
with, and that’s why we think that going back to an independent 
dispute resolution to work out agreements between providers of 
care and the insurers—the payers of care is the most cost effective 
and evidence-based model that we have. 

Ms. MATSUI. Mr. Gelfand? 
Mr. GELFAND. Congresswoman, we support the California model. 

The perfect should not be the enemy of the good. The data bears 
out that the California model is working and, in the end, a bench-
mark that works is a benchmark that is rarely used because it 
brings parties to the table to get in network and that’s our goal. 

Ms. MATSUI. Mr. Nickels, from the hospital perspective, is setting 
a default rate for emergency and other services necessary to stop 
patients from being balance billed? 

Mr. NICKELS. Yes. I mean, I think there should be no balance 
billing in the emergency department. There should be no balance 
billing when a patient in good conscience and knowledge comes in 
to an in-network facility. They should not get anything from an 
out-of-network physician where they don’t have to pay any more 
than their in-network co-insurance. 

Ms. MATSUI. OK. What effect might a Federal fixed payment rate 
have on a hospital’s ability to ensure adequate staffing and patient 
access to care? 

Mr. NICKELS. Yes, we are not supportive of any kind of bench-
mark or any kind of rate like that, and I think it would have all 
the negative consequences that were outlined already. 

I mean, our members negotiate with insurers. We talk quality. 
We talk volume. We talk all kinds of things that, I think, would— 
especially with innovation would be really hindered by kind of a 
one-size-fits-all approach. 

So we do not support that. If Congress is going to do anything, 
we do think that the baseball-style arbitration approach is the best 
one. But let’s let, you know, the negotiation between us and the in-
surers continue. 

Ms. MATSUI. OK. Probably I am running out of time here to ask 
the next question, but I wanted to ask about ERISA. You know, 
states like California are taking on important steps to address sur-
prise bills. 

Congress needs to enact a Federal solution to expand these pro-
tections to all privately-insured patients. But some 25 states have 
already enacted some form of balance billing protections at pay-
ment dispute resolutions. 
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And I am running out of time, but when crafting a Federal bal-
ance billing solution how should Congress consider existing State 
laws for determining out-of-network payment for surprise bills? 
Should State law always supersede a new Federal law? And I am 
out of time. 

Anyone want to comment on that in one second? 
Ms. MCANDREW. So we do acknowledge that some states have 

done a good job, including California, of enacting comprehensive 
legislation. However, there are consumers who would be left out. 

We also worry that if laws that are less comprehensive were to 
be allowed to supersede Federal law, you will have a race to the 
bottom. You pass a comprehensive law here in Congress, you will 
see a flood of lobbyists trying to pass less comprehensive laws in 
the State if they are to supersede it. So we recommend that Fed-
eral law take precedent unless a State law is more comprehensive. 
Also, Federal law wraparound to cover ERISA when State law can-
not. 

Ms. MATSUI. Thank you very much, and thank you, Madam 
Chair. 

Ms. ESHOO. Thank you. 
Pleased recognize the gentleman from Kentucky, Mr. Guthrie, for 

his five minutes. 
Mr. GUTHRIE. Thank you very much, and it’s—thanks for every-

body being here. Thanks to Ms. Wilkes for being here with your 
story. 

And, you know, it’s kind of frustrating. It gets to kind of a larger 
thing. I am on Oversight investigations. We are looking at insulin 
pricing and it kind of looks at the difference in net price and list 
price, and it seems here—I have an incidence—we all have in-
stances in our area. Emergency situation wasn’t emergency room 
physicians where a person in my district who’s actually an insur-
ance broker so he’s very sophisticated—talk about insurance lit-
erate. Had an emergency situation with his son and was billed over 
$30,000 for a service, and if he had an insurance that had been in 
network it would have been less than $10,000. And he actually sat 
down—he wanted to. They would refuse to do it. 

He said, if you will sit down with me and show me your price 
and your charge and some kind of reasonable return, I would pay 
it. But they wouldn’t sit down and go through the pricing charged. 

So that’s just a big issue. He said, I will write you a check today 
if you will let me—if you can show to me that it’s really part of 
it, and that’s the source of the problem that we are getting at, just 
the overall system here. 

Mr. Gelfand, getting back to the notice of out of network, in your 
testimony you mentioned the need to tighten the requirements in 
the discussion draft on patient consent for out-of-network proce-
dures. 

Could you elaborate what you think this should be? 
Mr. GELFAND. Yes. We associate ourselves with the remarks of 

Families USA in that you cannot simply give 24 hours and allow 
the physician to surprise bill as long as you have 24 hours’ notice 
that a surprise bill is coming because oftentimes you may be going 
to a facility but you literally have no choice about some of those 
ancillary providers that will be present at that facility. 
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Mr. GUTHRIE. So I guess to Ms. Thornton, Ranking Member Wal-
den said that a person asked about is the anesthesiologist, before 
I sign this form, in network and the provider there didn’t—I am 
sure it was the gastroenterologist or whoever is doing—didn’t 
know. 

I mean, how do the health insurance plans fit into notice? How— 
we are trying to figure out how this would work. Somebody walks 
in, I need service. If they’re out of network, how do we know and 
how would the health insurance plans be involved in this? 

Ms. THORNTON. So in the first place, it’s important—when you 
have an emergency or you’re at an in-network facility patients are 
protected, right. The Federal —this Federal law would sort of 
swoop in. 

So you wouldn’t have situations where consumers are getting 
that bill because they would be protected by the payment bench-
mark that we are talking about today. 

Now, in scenarios that aren’t covered by the bill we do think 
there is an important role to get notice, to be able to call the health 
plan and say, hey, I’ve got this procedure next week—can you let 
me know, you know, what the network status of my provider will 
be, and we think that process can work for more things that are 
scheduled in advance, and not emergency care when you have no 
control over who’s going to see you and you’re in no position to 
have that discussion. 

Mr. GUTHRIE. Well, it couldn’t be just in the emergency room be-
cause Ms. Wilkes wasn’t in—she was in a labor and delivery room, 
I assume, and next thing you know you’re in a NICU. So, I mean, 
it’s not just EMTALA type of situation. 

Ms. THORNTON. No, exactly. 
Mr. GUTHRIE. I understand that, you know, we talk about just 

don’t look at unintended consequences—we just have to move for-
ward. But it is an issue with emergency room physicians because 
they have to take care. They can’t talk about price, and that is dif-
ferent than other things, moving forward. 

I do have a question, Ms. Thornton. You’re subject to the medical 
loss ratio requirements, and those are requirements that require a 
minimum percentage of premium dollars taken to be spent on pay-
ing claims. 

Can you speak to how an arbitration system might have an im-
pact on MLR requirements? 

Ms. THORNTON. Sure, happy to do that. 
So there are two different components of a medical loss ratio— 

sort of what we are spending on medical care and what we are 
spending on administrative costs. 

On the medical cost side, it’s really important here that any solu-
tion that we are talking about to end surprise billing does not in-
crease medical spending. That $30,000 bill that you mentioned, 
right, that’s reflected in people’s premiums that they pay every 
month for coverage. So that’s sort of one piece. 

But on the other side, if you’re taking kind of a bureaucratic 
process and inserting it into the healthcare system—Dr. Friedman 
mentioned 150 million ER visits a year. Even if you took a percent-
age of those and threw that to arbitration with those administra-
tive costs, that would be adding a lot of costs to the system. 
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Mr. GUTHRIE. So we would have to—your argument would be 
that we’d have to take that out of the medical loss ratio calcula-
tion? 

Ms. THORNTON. It would be administrative costs borne by the 
health plan, yes. 

Mr. GUTHRIE. OK. So this really isn’t for everyone but I just have 
a few—less than a minute. But so once a bill is put into place, 
there’s a Federal —if there is becomes a Federal arbitration sys-
tem, what do you think congressional oversight should be and I 
don’t know if that would be something Ms. Wilkes wants to talk 
about or—— 

Ms. WILKES. Well, I’ve been sitting here listening, thinking, I pay 
my insurance premiums. I do my part and I expect the bill to be 
paid. I mean, there’s only so much I can do to control that. 

I don’t really care how the reimbursement works and, quite 
frankly, I think the insurance industry is doing probably better in 
their bottom line than my bottom line. I want to go to the best pro-
vider possible and I want the best care. I don’t really care how the 
payment works. 

Mr. GUTHRIE. OK. Thanks. And I won’t go on down the list be-
cause my time has expired. But I do hope things are going well, 
and the other part of our area we are looking at genetics and 
things like that and some really great things that are happening 
in hemophilia. So, hopefully, your son will qualify for those as well 
as they—his genetics will qualify, not just your insurance. Your ge-
netics will qualify is my point. 

Thanks. Appreciate it. 
Ms. ESHOO. The gentleman yields back. 
I now would like to recognize the gentlewoman from Florida, Ms. 

Castor. 
Ms. CASTOR. Well, thank you, Madam Chair, for holding this im-

portant hearing and thank you to the witnesses for your expert rec-
ommendations to the committee. 

Ms. Wilkes, thank you so much for sharing your personal story. 
My home State of Florida adopted a balance billing law in 2016 
and my understanding of the law is that first and foremost it 
works to protect the patient and then establishes a process for the 
payer and the provider to resolve a payment issue. 

So that if a patient receives care from a provider that is out of 
network, the patient will only be responsible for in-network cost 
sharing and then providers and the insurance plans have to go 
through a State-arranged voluntary dispute resolution process 
where a penalty is assessed to the party that refused to accept an 
offer that was close to the final arbitration order. 

And I understand that the negotiation is based on the usual and 
customary rate in that particular geographic area and then it binds 
the parties, going forward. 

Florida’s law is relatively new; but I wanted to see if any of the 
witnesses have feedback on how my State is doing. 

Dr. Friedman, you practice in the State of Florida. What’s your 
view? 

Dr. FRIEDMAN. Yes, thank you for the question, Congresswoman 
Castor. 
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It is untested, frankly. The history of balance billing in Florida 
and dispute resolution in Florida is not necessarily one that is par-
ticularly good and the pervious—we have had a balance billing for 
a long time for HMO products in Florida and there was an attempt 
to—some time ago to add PPO products to that. 

The dispute resolution process as the State used turned out to 
be very insurer friendly and providers refused to use it after a 
while. So this new law has been tweaked and we hope that it will 
be more provider friendly and it will be one that both providers and 
insurers are happy to use. 

It has not been tested yet. I know that within the emergency 
medicine community at least it is due to be tested very shortly and 
we look forward to seeing the results of that experiment. 

Ms. CASTOR. So what will happen if the Pallone bill with Mr. 
Walden passes in my—— 

Dr. FRIEDMAN. Some of that refers to the earlier question around 
Federal pre-emption of State law and we believe, first of all, that 
the Federal law should apply if the State law does not have at least 
the same level of protections, certainly for patients, but also for the 
providers’ system. 

We have to support our providers that are taking care of pa-
tients. 

Ms. CASTOR. Ms. McAndrew, what’s your view of the—a dispute 
resolution process versus bench marking? 

Ms. MCANDREW. Thank you very much for your question, Con-
gresswoman Castor. 

At Families USA our preferred approach would be the bench-
mark approach. I think the initial reports on a CBO score of the 
various approaches were quite telling—that the benchmark ap-
proach is—produces the largest cost savings, and cost savings that 
come from these various approaches trickle down to consumers. 

The reason that we think this matters to consumers is that when 
we have any surprise bill law that could potentially result in any 
inflationary costs within the system, those will trickle down to con-
sumers in their premiums. 

So our goal is to have a payment rate that is as least inflationary 
as possible. However, I will say, you know, at the end of the day 
what matters most to us is the consumer protection part of this. 

And so while we prefer the benchmark rate, when it comes to 
discussing an arbitration system, the devil is in the details. The 
bottom line for us is that billed charges, should not be considered 
in this. 

Ms. CASTOR. So how do we—how do we ensure that what we do 
to protect patients from surprise medical bills doesn’t cause higher 
premiums? 

Ms. MCANDREW. Well, I think that goes back to what’s consid-
ered in the payment rate. So at the end of the day, whatever the 
system is as long as it’s not based on billed charges I think that’s 
what matters most because as some discussion has alluded to be-
fore, charges can be quite arbitrary. Sometimes I compare them to, 
like, the list price of a prescription drug. Nobody really pays it, as 
Mr. Nickels said before. So we wouldn’t want to bake it into our 
system. 
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Ms. CASTOR. Does anyone else want to comment on dispute reso-
lution versus bench marking? 

Dr. ZAAFRAN. I would. So, you know, we have data in New York 
already as to how this has been proven and the premium increase 
in New York has been actually very commensurate with the pre-
mium increase in California. 

So, you know, you have bench marking in one area. You have 
dispute resolution in the other, and the premium increases have 
not been any different. 

But you have a decrease in New York from the standpoint of how 
many out-of-network providers you have from 20.1 percent down to 
a 6.4 percent. 

What I do want to emphasize, though, because cost has come up 
here several times, in New York the average cost of a dispute reso-
lution process is about $300. It takes an average of two weeks. It 
is all entered in electronically, and the resolution is adjudicated 
within those two weeks. It is a very seamless, quick, and easy proc-
ess and it has worked. 

What I would say also from the standpoint of bench marking 
versus a dispute resolution is it is not a one-size-fits-all. My com-
pany invested a tremendous amount of resources to make sure that 
we do opioid-free anaesthesia so that we don’t have folks who are 
on opioids a year later after they’ve had surgery or that they don’t 
have surgical site infections that have them to be readmitted back 
into the hospital after they’ve been discharged. Those actually de-
crease the cost of care, and as referenced earlier, we have insur-
ance carriers who are willing to pay us a premium because they 
understand; and they know that the overall cost of care does down. 

Ms. ESHOO. I thank you. Your time has concluded, Doctor. 
Ms. CASTOR. Thank you. 
Ms. ESHOO. I thank the gentlewoman yielding back. 
I now would like to recognize Dr. Bucshon from Indiana. 
Mr. BUCSHON. Thank you, Madam Chairwoman, and I was a car-

diovascular surgeon prior to coming to Congress and I think we can 
all agree it’s about patients here. 

That said, the current draft of the No Surprises Act, although 
well intended, in my view is not completely the right solution. 

Again, we can all agree that we—the liability of surprise out-of- 
network bills should not be on the patient. We need a solution. 
However, in my view, the draft legislation would lead to a reim-
bursement race to the bottom. 

It would encourage narrow networks and lower provider reim-
bursement, limiting patient access, and ultimately is going to con-
tinue to result in further physician shortages. 

Since the late 1980s, physician provider reimbursement has con-
tinually been cut in an attempt to control healthcare costs—and 
you can see that hasn’t worked—while other areas of the 
healthcare system including large publicly-held companies continue 
to earn record profits. 

The draft legislation would ultimately, I believe, ask again for 
providers to shoulder the financial responsibility of a healthcare 
system that costs too much. As long as we have a system that al-
lows the business side of medicine to march on while cutting reim-
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bursement to those who are actually providing patient care, our 
problem doesn’t go away. 

An approach similar to the State of New York or a hybrid com-
bination of bench marking and arbitration, in my view, could help 
solve the problem and not lead to a reimbursement race to the bot-
tom. 

So with that said, Dr. Friedman, based on my experience, physi-
cians who accept lower in-network payment rates may get addi-
tional benefits from the health plans, preferred—preferential refer-
rals, things like that. Considering that there still could be an in-
centive to take a lower rate offered by an insurer, can you talk 
about what reasons a physician may not be part of an insurance 
network? 

Dr. FRIEDMAN. Well, I think, you know, from the standpoint of 
my members, we want to be in network. We actively try to contract 
with insurers. The only time that an emergency—most of the emer-
gency physicians that I know and most of the groups that are part 
of my organization are out of network is when we cannot reach a 
reasonable negotiated rate with an insurance company or the ex-
ample that I used before where I work in Florida and I take care 
of a lot of folks from out of State because those contracts are re-
gional. They’re not national, even for the ERISA plans. 

So I think that we want to—as providers, we want to be in net-
work. We want to be in contract. We don’t want to be sitting here 
talking about patients that have been harmed by out-of-network 
billing. 

Mr. BUCSHON. Right, and that’s the point I wanted to get at is 
that physicians—we want to be in network. We don’t want patients 
to not be in network, and that’s why my concern about setting a 
benchmark could lead to an incentive from the plan’s perspective 
just to not renew contracts, and we have heard that from Dr. 
Zaafran today—and make everybody out of network and then we 
have this lower benchmark and then, of course, as the higher con-
tract—reimbursement contracts all of a sudden go away, the bench-
mark lowers and then you get this race to the bottom in provider 
reimbursement, which is—which is, I think, the concern the State 
of New York had when they put in an arbitration model, which is 
working. We’ve heard from people from the State of New York. 

So that’s my main concern. So that’s what I wanted to get at. 
Providers want to be in network. We don’t want people to be stuck 
with these bills. 

So in Indiana, in the largest group market last year the largest 
insurer had 65 percent of the market share. The next largest at 21 
percent and the third only five percent. Considering the limited 
competition, what leverage do physicians have when negotiating re-
imbursement rates with insurers? And I guess, Dr. Zaafran, you 
might comment on that. 

Dr. ZAAFRAN. Well, again, as Dr. Friedman said, we always try 
to negotiate and be in network. But in many instances when a 
large carrier does not necessarily need to because they’re nar-
rowing their networks, they just simply won’t negotiate. 

And that’s why, frankly, network adequacy standards are so im-
portant. I understand that some folks may not. But I can give you 
a very specific example in Texas where it was extremely important. 
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We had one specific carrier a year ago between February and Au-
gust essentially drop all the anaesthesia groups in the state—main-
ly, the five largest cities—out of network. These are all mid-con-
tracts. These were not being in the midst of renegotiating con-
tracts. They just dropped them. 

The medical associations and societies found this out. They real-
ized it. They took it to the Texas Department of insurance and 
based on network adequacy laws, the Texas Department of Insur-
ance brought this carrier in, found out that they were not meeting 
those standards, put a fine on them of $700,000 and a rule that 
within 90 days that they have to make sure that they bring back 
their network into adequacy, and it did. 

Mr. BUCSHON. Thank you very much. My time has expired. 
Ms. ESHOO. The gentleman yields back. 
The gentleman from New Mexico, Mr. Luján, is recognize for five 

minutes for his questions. 
Mr. LUJÁN. Thank you, Madam Chair, and I thank you and the 

ranking member for bringing us together today on an important 
issue facing our constituents all across America. 

Mr. Sherlock, can you explain to me what the average charge per 
air ambulance service is? 

Mr. SHERLOCK. Excuse me. Thank you for the question. 
According to a study conducted by Xcenda in 2017, the median 

charge for a helicopter or medical transport is $10,199. 
Mr. LUJÁN. So can I ask a follow-up there? In your testimony you 

described the $10,199 amount as the median cost. Is the median 
cost and the average charge the same thing? 

Mr. SHERLOCK. No, they’re not. When you look at—— 
Mr. LUJÁN. So the question that I ask you was what is the aver-

age charge today of an air ambulance. 
Mr. SHERLOCK. The charges are not—I don’t know that there is 

an average charge. 
Mr. LUJÁN. So the—— 
Mr. SHERLOCK. The charges—when you look at the fact that 70 

percent of our patients are covered by Medicare, Medicaid, or are 
uninsured and the fact that Medicare, according to the same study, 
reimburses at less than $0.60 of those charges—of those costs, 
rather—Medicaid is always less and the uninsured virtually pay, 
you know, $350. Yet that cost of uncompensated care is what needs 
to maintain network adequacy because—— 

Mr. LUJÁN. So if I may, Mr. Sherlock, what the study is that you 
quoted in your report by Xcenda in 2017 states that the median 
cost of providing one helicopter transport is $10,199. 

What the Government Accountability Office found in 2017 is that 
the median price charged is $36,400. A study that was conducted 
in the State of New Mexico showed that in 2015 the average 
amount charged per flight was $45,000. 

I think it’s an increase of about 300 percent from 2006 to 2015 
in the State of New Mexico alone. I am just trying to get my hands 
around why this is costing so much and why so many of my con-
stituents are hit with surprise bills when it comes to air transport 
across the country. 

What is it that is—is it in fact that you agree that the average 
cost then is $10,199 for an air transport? 
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Mr. SHERLOCK. The median cost. If you look at the fact that 
some—— 

Mr. LUJÁN. Let me ask the question differently then. I apologize. 
We don’t have so much time. What’s the break-even point? 

Mr. SHERLOCK. The break-even point, depending on the—on the 
area of the country is based on the fact that you have Medicare 
that reimburses at less than $0.60 to the cost of providing the serv-
ices, Medicaid that reimburses at less than $0.35 on the dollar to 
the cost of providing services, and uninsured. 

That cost of uncompensated care then raises the cost of trans-
ports in order to be able to maintain access to healthcare for mil-
lions of Americans who would not be able to get to a level 1 or level 
2 trauma center in an hour or less—— 

Mr. LUJÁN. Are you able to give me the cost breakdown, exclude 
Medicaid and Medicare, what the cost breakdown is for an hour 
transport for that aircraft? Could I submit that to you, and you get 
that to me? 

Mr. SHERLOCK. Yes. The transport is also based on the fact that 
our members, our programs, are ready to respond 24 hours a day 
7 days a week. 

Mr. LUJÁN. Well, whatever it may be—whatever it may be, Mr. 
Sherlock, I just want you to give me that breakdown, because in 
your testimony you argue that there has not been a study looking 
at the breakdown of costs. 

I just would argue that when the median cost is $10,199, GAO 
says that the average charge is $36,000, in the State of New Mex-
ico they say the average charge is almost $46,000, something is 
broken. There is something that’s terribly off there. 

But I want to go to someone else. I think we need to rein this 
in and the concern that I have in this area is that the Airline De-
regulation Act of 1978 pre-empts states’ ability to regulate air am-
bulance services. We need to do something about this, and I hope 
the Act that we have does. 

My next question, though, is for Jeanette Thornton. Ms. Thorn-
ton, who gets to make decisions about medical necessity? Insurance 
companies or medical doctors? Who makes that decision? 

Ms. THORNTON. Thanks for the question. It typically is a joint 
discussion between—— 

Mr. LUJÁN. Shouldn’t my medical doctor make the decision about 
what’s medically necessary for me when I am in a hospital room 
as opposed to some insurance company say, I am sorry, but your 
doctor didn’t mean to fix our heart—we are not going to cover that 
cost—they should have only fixed your toe? 

Ms. THORNTON. Sure. We want our members to have really high- 
quality care and a lot of times things like medical necessity and 
prior authorization are really getting at safety issues related— 
opioid prescriptions is a great example of that. And so, you know, 
we welcome that conversation. 

Mr. LUJÁN. Madam Chair, as my time has expired, I would like 
to ask unanimous consent to submit into the record a few pieces 
of information, the first being a study by the New Mexico Super-
intendent of Insurance on air ambulance information, and the sec-
ond an article by Larry Barker, published February 21st, 2019, 
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about medical emergency could end in bankruptcy, which also talks 
about medical necessity and who’s making those decisions. 

Ms. ESHOO. So ordered. 
[The information appears at the conclusion of the hearing.] 
Mr. LUJÁN. Thank you. 
Ms. ESHOO. The gentleman yields back. 
I would like to recognize the gentleman from Florida, Mr. Bili-

rakis, for five minutes for his questions. 
Mr. BILIRAKIS. Thank you. Thank you, Chairwoman. I appreciate 

it very much. Thanks for holding this hearing as well. Thanks to 
the ranking member. 

Ms. Thornton, I believe it’s safe to say that we would all like to 
see patients held harmless in any final proposal on surprise and 
balance billing. 

A question—we have heard a lot about the merits of various pro-
posals. Could you discuss the key differences between New York 
and California—their models? 

Ms. THORNTON. Thank you. Happy to do so. 
So the different proposals out there are really aligned based on 

either having a payment benchmark. So in one of these situations 
where someone does see an out-of-network provider in an emer-
gency where they’re at an in-network facility, there would be a 
quick and easy way to determine what payment should be for that 
out-of-network provider. 

We want that to be fair and reasonable, based on what similar 
providers are paid in that geographic area. So that’s sort of the 
benchmark approach and that’s been implemented in California at 
the beginning of this year, as I mentioned. 

The contrasting approach that’s been mentioned on our panel is 
arbitration and this is where different parties come to the table if 
they disagree with the payment that was made and produce infor-
mation as to why they should be paid a different amount, and that 
goes to an independent person. 

Our concern with that—and this has been used in New York, as 
was mentioned—our concern with that is it gives equal weight to 
these excessive charges that have been talked about at the hearing 
today as well as information from the health plan and it adds un-
necessary administrative costs to the system. 

Mr. BILIRAKIS. OK. Thank you. 
Dr. Zaafran, what could be the potential long-term consequences 

of reducing the number of physicians in network—if you could 
maybe describe what the consequences would be long term. I will 
give you some time to elaborate too because that’s so important. 

Dr. ZAAFRAN. Thank you. You know, access to care would be sig-
nificantly affected. I mean, number one, first of all, when you’re out 
of network, your cost sharing is much higher. 

So even though my charge or rate may be the same, the patient’s 
responsibility for a deductible and co-pay is much higher in an out- 
of-network setting versus an in-network setting. So that right away 
would put the patient at a disadvantage. 

Again, there are costs to providing care, and if there is a race to 
the bottom, that access to care is going to be affected because if you 
have to have a physician open an office and be able to deliver that 
high-quality care that’s going to be affected. 
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And, again, from the standpoint of not a one-size-fits-all thing 
that I really want to talk about—we talked about opioids a second 
ago—and other types of things that provide high-quality care, if a 
physician is providing that high-quality care it has to be—it has to 
be taken into consideration. 

One thing that, like I said, we did in Texas, which I would call 
New York 2.0—New York’s law was absolutely fantastic and we 
just tried to take it 1 step further, which, again, brought the health 
plans along and actually agreed to the bill, is that we wanted to 
reference previous history of in-network contracted rates in the ar-
bitration criteria along with charges. 

So the arbitrator would be able to look at a contract that may 
have just been terminated and said, well, you know, you just termi-
nated a contract that was in existence for the last 10 years—at 
least give the contracted rate that was there for those last 10 
years, and from that standpoint the score of the bill actually de-
creased significantly because what you’re trying to do is preserve 
the 90 to 95 percent of the in-network market that already exists 
and not break that while at the same time addressing the 5 to 10 
percent that is out of network and fix that and not have the unin-
tended consequence of pushing those in-network providers into a 
situation where they’re having to be paid less and not be able to 
deliver the kind of care that they expect to be able to deliver. 

Mr. BILIRAKIS. Very good. Again, you touched on this, but have 
any states tried to create standards for network adequacy and 
track plan performance? If so, what has the result been for patients 
in those states? 

Dr. ZAAFRAN. So, again, I referenced earlier the State of Texas 
has excellent network adequacy laws. We strengthened it in this 
last legislative session by changing it from a self-reporting mecha-
nism to an automatic audit by the Texas Department of Insurance 
every 2 years to make sure that they are actually able to look at 
the networks. 

I gave the example of a year ago where one particular carrier es-
sentially took all the anaesthesia companies, and this is not 1 com-
pany. This is a variety of different companies—small groups, big 
groups—and put them out of network in existing contracts. 

And if it wasn’t for that network adequacy law where the Texas 
Department of Insurance Commissioner was able to hold that car-
rier accountable, the conversation between that carrier and the 
providers would have never happened because, essentially, they 
just refused to talk to the providers and say, you’re out of net-
work—that’s it—end of story. The network adequacy law basically 
forced them to create an adequate network again and those con-
versations happened. 

Mr. BILIRAKIS. Very good. OK. I yield back, Madam Chair. Thank 
you. 

Ms. ESHOO. The gentleman yields back. 
I now would like to recognize the gentleman from Oregon, Mr. 

Schrader, for his five minutes of questions. 
Mr. SCHRADER. Thank you, Madam Chair. 
Dr. Zaafran, curious about evidence with the frequency of sur-

prise billing. I mean, is it a big chunk of the marketplace reim-
bursement or is it a small piece of the reimbursement puzzle, and 
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does it—does it vary dramatically from network to network and 
does it vary geographically? We’ve heard some testimony. 

Dr. ZAAFRAN. Thank you for that question and, you know, first 
of all, one out-of-network bill to Ms. Wilkes is one too many, and 
that’s why we have to address that. 

But the overall incidence of out-of-network providers is actually 
fairly low. It is in the 5 to 10 percent range. I think nationally, if 
you look at all the different services provided, it’s 80 to 95 percent. 
So there’s a little bit of variation there. 

But, again, going back to the point of preserving the in-network 
providers or physicians that are already in network, we don’t want 
a system that’s going to disincentivize carriers or incentivize car-
riers not to continue those networks. 

Again, we started to anecdotally see that happen in California. 
We’ve seen the exact opposite happen in New York where you had 
20 percent of emergency rooms physicians out of network and it 
went down to 6.4 percent. 

So the evidence that is out there shows that with a good arbitra-
tion style that is fair and expedited you actually can have the effect 
maintaining that in-network market but adjudicating out-of-net-
work market in a fair manner. 

Mr. SCHRADER. Mr. Nickels, would you agree with those com-
ments in the relative states and the results we are seeing? 

Mr. NICKELS. Absolutely, and I would throw Oregon into the mix, 
too, which, as you know, the law is new there and also, I think it’s 
reflective of what New York set up, what Texas have. They’re all 
a little different. 

Ms. ESHOO. Could you bring your microphone closer? 
Mr. NICKELS. Sorry. I keep doing that. So I think the arbitration 

model, again, the data coming out of New York is very persuasive 
that it works. 

I don’t think it’s going to be the situation where there is some, 
like, really high amount and some reasonable amount, and to think 
that the really high amount is going to win, no arbiter is going to 
pick the really high amount. 

The reason we have arbitration in New York that’s successful is 
it brings people toward the middle. A lot of people settle them be-
forehand anyway. So I think those approaches are the best and I 
know our members were supportive of the Oregon law. I know its 
brand new. More data needs to be—you know, come—more data 
needs to come forward. 

Mr. SCHRADER. Ms. Thornton, Dr. Zaafran talked about the inci-
dence of surprise billing and certainly one is too much. I get that. 
But I want to get a feel from an economics standpoint, you know, 
what percentage of the insurance industry’s healthcare business is 
resulting in paying these surprise billing. 

Ms. THORNTON. Sure, not a problem. 
And back to network adequacy, I just wanted to mention that 

Texas has one of the largest rates of surprise billing in the country, 
even though it has a robust network adequacy provision. 

But back to the economic impact, I included some data in our 
testimony that was put together by Avalere as New Jersey was 
considering what changes to make as part of its changes to its out- 
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of-network billing law and it really shows there is quite a large eco-
nomic impact. 

It could be as high as—and the study showed four percent of 
claims could be as a result of a benchmark that is based on billed 
charges and is a higher amount than some of the other proposals 
that are out there. So definitely hitting consumers in their pocket-
book in terms of economic impact. 

Mr. SCHRADER. So it seems to me like there’s this dynamic ten-
sion between making sure that we have a robust provider network, 
the insurers are encouraged, frankly, to reach out to providers, and 
at the same time make sure that providers don’t get to raise rates 
so that the consumers at the end of the day end up paying higher. 

So there’s going to be this dynamic tension because in the long 
run. The more robust provider network, in my opinion, market 
forces will driver those costs down. But we have got to make sure 
we don’t injure the consumer here in the near term. 

The other big piece that’s out there is transparency. I mean, it’d 
be interesting to get real good data, and I would ask you, Ms. 
Thornton, to talk with your insurance plans and get back to me 
and the committee on what percentage of, you know, your business 
is surprise billing—you know, are there different subsets. Some 
people testified that there may be certain specialties that is occurs 
more frequently with—some testimony would indicate that while, 
no, it’s all pretty equal. It would very helpful for the committee, I 
think, to get that information so we can get perspective on that. 

My standpoint, I think the solution is pretty—a lot simpler than 
what we are making it out to be where you can encourage a robust 
network and make things happen. 

Take the patient out. Everyone agrees with that. Ms. Wilkes 
shouldn’t have to deal with these issues. This is an insurer, you 
know, provider issue and, you know, I think it you just have the 
insurers providing a little extra—making sure that they have a ro-
bust network we are not going to have this problem at the end of 
the day. 

So appreciate everyone being here and I yield back. 
Ms. ESHOO. The gentleman yields back. 
I now would like to recognize the gentleman from Oklahoma, Mr. 

Mullin, for his five minutes of questioning. 
Mr. MULLIN. Thank you, Madam Chair. 
I want to talk a little bit more about—Ms. Thornton, about the 

surprise billing. Can we get a little bit more specific about what 
the surprise billing ratio is in rural parts of the country, specifi-
cally, maybe in Oklahoma? 

And Ms. McAndrew, I saw you just kind of wiggle in your seat 
like you might have some of that information too. So I don’t care 
which one wants to answer that. 

Ms. MCANDREW. Thank you for the question. 
Yes, over 10 percent of in-patient admissions in Oklahoma result 

in a surprise bill and that’s the case too for other rural states rep-
resented on the committee like North Carolina, like Kentucky. And 
so I think it is important to recognize that already there are in-
stances in rural states where we have out-of-network providers. 
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And I think, you know, we talked a little bit about how providers 
want to be in network. But there’s not, you know, an equal inci-
dence of surprise bills across—— 

Mr. MULLIN. What’s the biggest issue with the out of network? 
I mean, we have seen this huge increase of out-of-network billing 
over the last years. One, what’s caused that and what’s the biggest 
issue on that? 

Ms. MCANDREW. Well, I guess what I was going to say is that 
we have talked about how providers want to be in network, but I 
think for certain types of providers, people want to be in network 
but not as much as they want to get paid far more than—— 

Mr. MULLIN. Well, the point is people want to be in network only 
if the provider provides what I am asking for them to pay me back. 
And then they have another choice—— 

Ms. MCANDREW. Providers—certain providers want to be in net-
work only if they can make very high rates. 

Mr. MULLIN. Right, and then they have a choice, well, I don’t 
have to be in network because I can still—I can still have access 
to the hospital. So why do we see that big increase now? Why are 
we seeing this big increase on surprise billing? 

Ms. MCANDREW. So I would say that we haven’t always had 
great data on surprise billing. So the data I have seen hasn’t nec-
essarily indicated an increase because the data we have on the sur-
prise billing problem tends to be newer data in general. 

And as I indicated, this is a problem that we have been working 
on for many years, and so it has been a long-standing problem. 

Mr. MULLIN. Well, let’s talk about the data. You were talking 
about one size doesn’t fit all and Mr. Nickels, you’re kind of echoing 
that, too. 

I do agree with that to some degree. But I do also understand 
job costing and as small as my company is, I can still go back 
through it and find out what my average costs are on certain jobs, 
because some of them are repetitive. 

Is that information not out there? I am not a big—I am not big 
into arbitration for sure but there should be a fair road someplace. 

I think Ms. Thornton or, Mr. Nickels, you talked about in the 
middle with arbitration finding out where it is. Maybe that’s the 
legislation that we are looking for that we can provide that data. 

If you can’t provide the data, we can provide the data and say, 
I know what the average costs of a hip replacement is. I know what 
the average cost of getting two stents put in. 

I understand there’s special circumstances that take place. I un-
derstand what the average costs of delivering a child is. I’ve got 
five of them. 

I can get those average costs, and is that the starting point of 
coming up to where the network and the provider should find? 
Somebody? 

Mr. NICKELS. I will take a stab at that first. I think that there 
are some instances where getting the average cost is easier. Hip re-
placement—if there are no complications—— 

Mr. MULLIN. No, I get that. There’re standard operations. 
There’re nonstandard operations. There’re standard jobs that my 
company does. There’s standard jobs that they don’t do. I get—I get 
the per hour costs and I also get the idea about bidding jobs. 
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Mr. NICKELS. Right. 
Mr. MULLIN. And that is called flat pricing—up front pricing. 

You can’t tell me we don’t have an average cost of what it takes 
to do as many surgeries as we do inside this country on as many 
different parts of the body—you can’t tell me we can’t come up with 
an average cost on that. 

Mr. NICKELS. Yes. In most instances, we can. 
Mr. MULLIN. OK. Those are the most instances we are talking 

about. The special cases are special cases on themselves. We can 
solve the most cases, though. 

For instance, this finger right here—not that I am doing any-
thing bad—all fingers are up—it just happened to be this finger 
right here. 

In Louisiana, I cut this finger. Eleven thousand dollars is what 
it cost me to get stitches put in that finger. This thumb right there, 
$150 at my local emergency room. Can somebody explain to me the 
differences in that? Both of them were, by the way, by a knife, 
which is why I don’t carry one. 

Dr. ZAAFRAN. Well, I can tell you that from the physician’s stand-
point—for emergency room physicians, for example, the average 
weighted cost of every visit is about $150. That’s the average across 
the board for all services provided and as was indicated—— 

Mr. MULLIN. OK. There’s our—then that’s our starting point. 
Dr. ZAAFRAN. So you had your—— 
Mr. MULLIN. So why is it that we can’t find an average when we 

start negotiating prices? 
Dr. ZAAFRAN. My point is, though, it is not—it’s not as high as 

folks think it is. 
Mr. MULLIN. Listen, your point I get. But the billing says it is. 

So your point—you can say whatever you want to about your point. 
The fact is the bills that come in our mailboxes say they are very 
expensive. 

So I think it was Dr. Burgess that said if you don’t fix it, we will, 
and you guys probably won’t like it, and that’s the road that we 
are going down because we can get access to that data. We can find 
that average cost. And if you all don’t want to solve it then we are 
going to. All we are saying is is do it. Solve it. 

With that, I yield back. 
Ms. ESHOO. The gentleman yields back. 
We have a vote that we need to go to the floor to take. But before 

we recess, I want to recognize the gentleman from California, Mr. 
Cárdenas, for his five minutes of questions. 

Mr. CÁRDENAS. Thank you very much, Madam Chair, and I ap-
preciate the witnesses sharing your perspectives and, Ms. Wilkes, 
your personal story. Thank you so much. I am glad to hear that 
your son got the critical need that he needed in that very moment. 

I do have a question for you, Ms. Wilkes. When that provider 
group sent you that $50,000 bill, was it easy to understand what 
you were being charged for? 

Ms. WILKES. No. As I mentioned earlier, it was just a dollar 
amount. There were no specifics as to what services were provided. 

Mr. CÁRDENAS.T1 OK. AND WHAT WAS THE PROCESS THAT YOU 
FELT WAS AVAILABLE TO YOU OR HOW DID YOU FIGURE OUT HOW TO 
DEAL WITH THAT AND WHAT OPTIONS YOU HAD? 
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Ms. WILKES. So we called the billing—the person that was giving 
us the bill—the entity that was giving us the bill, and they were 
not willing to work with us on a payment plan. It was—it was an 
all or nothing situation, and as we began asking questions that’s 
how we found out that they were a third-party provider that was 
out of network in the facility that was in network. 

So it really just was butting heads. We never could come to a so-
lution to be able to even begin to think about paying that off. 

Mr. CÁRDENAS.T1 OK. I MEAN, I HAVE GRANDCHILDREN AND I 
STILL HAVE CHILDREN ON MY PLAN AT HOME, AND I WAS THINKING 
MAYBE WE NEED TO MAKE T-SHIRTS THAT WE NEED TO PUT ON OUR 
LOVED ONES WHENEVER THEY GO TO THE EMERGENCY ROOM OR TO 
THE DOCTOR OR WHAT HAVE YOU AND IT SAYS ‘‘ONLY IN-NETWORK 
PROVIDER! BY THE WAY, PLEASE DON’T LET ME DIE, HAPPY FACE.’’ 

I am not trying to be funny. What I am saying is Americans 
should expect when they go see a provider, whether it’s an emer-
gency basis or not—I have a son who’s on my plan and he went 
out of network. We knew it. I, as a policy maker, didn’t know to 
ask more tertiary questions about how much each one would be. 

Luckily for me, it was associated—in this case, I think it had to 
do with associated with a local university that one of my fine col-
leagues had been to, et cetera, and, you know, it was another $500 
here, another $500 there. Thank God there were no more zeroes on 
that. My son had already met the deductible for the year. 

So that was over and above what my plan had said, OK, you’re 
doing with your deductible—every time you go in plan then you’re 
going to be OK, family Cárdenas. 

What bothers me, and you’re hearing my colleagues, Republicans 
and Democrats, saying we need help to understand what’s going on 
out there in the real world; otherwise, we are going to provide a 
solution and you’re not going to like it. 

Legislators, collectively, aren’t necessarily known—our track 
record isn’t that great of hitting the nail on the head when it comes 
to fixing big problems, unless we get tremendous help from experts 
so that we can hopefully narrow it down and actually make good 
policy solutions. 

I have a question. My understanding is since the ’80s—they may 
have called it something differently—since the ’80s or so, there 
have been this surprise billing issue facing American families. 

This isn’t just five and ten years old. Is that correct? I think, Ms. 
McAndrew, can you shed some light on that? 

Ms. MCANDREW. That is correct. Networks, from our perspective, 
are a necessary function because they are—they have an ability to 
rein in costs for consumers. 

But, of course, if you have a network, which was part of the man-
aged care revolution that we saw begin in the ’80s and increase in 
the ’90s, you can get either in-network care or you can get out-of- 
network care. 

So if you end up inadvertently going to an out-of-network pro-
vider you will get a surprise bill. And I mentioned that this issue 
is something that our organization, Families USA, has been work-
ing on for over 20 years. 

We’ve published on it in the early ’90s. So this is absolutely not 
a new problem. 
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Mr. CÁRDENAS.T1 OK. SO THIS HAS BEEN DOING ON FOR DECADES? 
Ms. MCANDREW. Absolutely. 
Mr. CÁRDENAS.T1 AND HAS ANYBODY HERE BEEN AT THE TABLE 

BEFORE CONGRESS TO TALK SPECIFICALLY ABOUT THIS ISSUE OVER 
THE LAST, YOU KNOW, 40 OR 50 YEARS? OH, YOU HAVE, DR. ZAAFRAN? 

Dr. ZAAFRAN. Well, not for 50 years. But since 2009 actually we 
have been addressing it in Texas and it’s been a progression. Of 
course, we addressed it in New York. But—— 

Mr. CÁRDENAS.T1 SO AT THE STATE LEVEL. BUT AT THE FEDERAL 
LEVEL? 

Dr. ZAAFRAN. Not at the Federal level. Correct. Well, there’s the 
greater of three standards that the Federal level has—actually had 
and has been in place since then and it’s probably—— 

Mr. CÁRDENAS.T1 SINCE WHEN? SINCE, ROUGHLY, WHEN? DEC-
ADES? 

Dr. ZAAFRAN. It has been—it has been at least a decade. 
Mr. CÁRDENAS.T1 OK. GOT IT. 
Dr. ZAAFRAN. I wouldn’t say decades. But at least about a dec-

ade. 
Mr. CÁRDENAS.T1 OK. RIGHT. OK. 
The reason why I want to point that out is because I hope that 

the dialogue doesn’t get mired into, you know, what caused this. 
It’s been going on long enough. 

We got to figure out how to remedy it, and I think that if we 
keep clear heads and we are able to focus on the common denomi-
nator—to me, the common denominator is the patient. That’s the 
common denominator, and then try to figure out how do systems 
fulfil their obligation to stay afloat and provide services out there 
in the communities. 

I am sorry I overstepped my time. Sorry about that, Madam 
Chair. I yield back. 

Ms. ESHOO. Always nice to listen to you, Mr. Cárdenas. You’re 
wonderful. 

The gentleman—— 
Mr. BURGESS. Reserving the right to object. 
Ms. ESHOO. Now—the gentleman yields back. 
We have a vote on the floor, and I don’t know if there will be 

any subsequent votes to the one that’s on the floor. If there aren’t, 
I think that we all have a 20-minute break at least and I hope we 
can just—that that’s what the case will be. So we’ll recess now. 
We’ll go to the floor, take our vote, hoping, again, that it is one— 
to return. And but if it is longer you just have to be flexible. I ask 
you to be flexible. So the subcommittee will recess. 

[Recess.] 
Ms. ESHOO. All right. The subcommittee will come back to order. 

I would like to—the chair would like to now recognize the gen-
tleman from California, Dr. Ruiz, for his five minutes of testimony, 
and one of our members that has worked very hard to come up 
with a solution to what we are grappling with. 

It’s so ludicrous that this could ever be called balanced. It’s not 
balanced. It’s totally out of whack billing. But I want to attach that 
compliment to Dr. Ruiz’s name because he’s worked very hard since 
the beginning of this year on the subject matter. 

You’re recognized for five minutes of questioning. 
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Mr. RUIZ. Thank you, Madam Chair. 
And the reason why I worked so hard is because, as a physician, 

we try to eliminate the pain and suffering and anxiety from our pa-
tients, and then you find out that the patients are getting a sur-
prise bill that is adding to the anxiety, which only makes their 
health worse. It only makes their health worse. 

In addition to being concerned, as Ms. Wilkes was about her son, 
she was also concerned to tears in the anxiety of going bankrupt 
or what do you do and how do you cut costs. That’s an outrage. It’s 
unconscionable that families are going through what they’re going 
through, and that’s the number 1, 2, and 3 reasons why I set out 
to find this solution. 

We have to close every loophole imaginable so that patients are 
not stuck in the middle of this dispute—so that patients don’t have 
to decide between, you know, staying in their house, renting an 
apartment, paying their bills, versus paying their medical bills be-
cause of a life-threatening situation for their child. 

We need to keep patients out of the middle and, quite honestly, 
those State models, even with arbitration, don’t do enough. There’s 
always a fine print. 

There’s always a window that a patient has to go through to mail 
an envelope back or make a call and if they don’t—if they don’t un-
derstand and they’re the ones that are not going to have those pro-
tections. 

And I am concerned with this current bill that there are—like 
you, Ms. McAndrew, that there are too many loopholes that still 
allow providers to find a way to say, no, it is your fault—you didn’t 
see the sign, or it is your fault—you didn’t make the effort to look 
at the online list, or it is your fault because you weren’t aware that 
this hospital or these providers were out of network. 

In fact, asking an emergency department patient or an in-hos-
pital patient if they consent to be seen by the on-call physician, if 
they are out of network doesn’t work in the real world and it takes 
somebody who cares for patients who actually has cared for pa-
tients to understand that because those patients will most always 
choose yes because they’re under duress or because their care will 
be delayed or because they will not understand the implications. 

And if they consent to yes in this bill, then yes, I will be seen 
by the anesthesiologist because I’ve been in the hospital too long, 
then that allows the physician to balance bill. It’s not good for pa-
tients. 

And to expect that a physician who’s on call that night, who 
doesn’t deal with their bills or doesn’t deal with being in-network 
or out-of-network that’s a department—billing department issue 
and they’ve got 15 different people—to expect them to then just 
say, no, let me check right now to see if you’re in network or out 
of network or if I am in network or out of network is not based in 
reality or in the real world. 

So creating a loophole where, quote, ‘‘adequate information was 
provided,’’ right, that somebody would say that gives a way to bal-
ance bill. It will put the responsibility on the patient to read the 
fine print or be aware of all the ways the providers can say they 
were made aware beforehand and it was patient’s fault they didn’t 
read it or understand it, and that needs to end. 
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In the bill that I propose, Protecting People from Surprise Billing 
Act, has the most robust patient protections out there from any 
State model or any proposed bill, because that is my number one, 
number 2, and number 3 priority as someone who cares deeply, 
who has devoted my entire life during the arduous training to be-
come a physician, to do everything possible to relieve pain and suf-
fering and promote wellness in everyday Americans. 

So the second part is how are we going to solve this dispute, and 
we need to understand that we need to pick a system that is fair— 
that we are not picking winners or losers—that we address the un-
derlying problem. 

The concern is cost. So, Dr. Zaafran, talk about cost—inflationary 
rates. What does the evidence show in terms of the models that are 
out there? 

Dr. ZAAFRAN. Thank you, Dr. Ruiz, and thank you again for the 
effort that you have put into the bill that is out there. 

Well, again, if you look at the data that is out there on New 
York, which has been out there for many, many years, the infla-
tionary costs with that dispute resolution process has simply not 
been any different than the inflationary cost data in California. I 
believe the number is somewhere along the lines of 6 to 7 percent, 
not 67—6 to 7 percent and it has been the same whether you have 
a benchmark process in California—— 

Mr. RUIZ. So you’re saying that there is absolute data showing 
that an arbitration does not increase inflationary costs? Because 
otherwise—if the data were otherwise—— 

Ms. ESHOO. The gentleman’s—excuse me. Excuse me. The gentle-
man’s time has expired. 

Mr. RUIZ. Thank you so much for your patience. 
Ms. ESHOO. Yes. Thank you. 
Now I would like to recognize the gentlewoman from Indiana, 

Mrs. Brooks, for her five minutes of questioning. 
Mrs. BROOKS. Thank you, Madam Chairwoman. I apologize. I’ve 

been going back and forth to other things as well, and at this point 
I yield my time to Dr. Burgess, the ranking member. 

Mr. BURGESS. Thank you. We are so glad you came back. 
Ms. Wilkes, I would just like to ask you, if I could, there has 

been State legislation passed in Colorado, correct, dealing with 
this? How would that have impacted your situation when your son 
was born? 

Ms. WILKES. Thank you. I actually am not aware if there has 
been legislation passed in Colorado, to be perfectly honest. But de-
pending on what this legislation said, it maybe would have pre-
vented us from having the bad credit rating that we had. 

Quite frankly, it is not just surprise billing in my family’s case. 
It’s billing overall. I mean, high cost dollars—we have gone to arbi-
tration several times to deal with debt to the hospital. So it is not 
just this. 

Mr. BURGESS. Because of that initial episode or subsequent? 
Ms. WILKES. It’s a chronic disorder. I mean, you know, we are 

not going to get rid of it. So there’s going to be cost. He’s about a 
million dollar a year kid. 

Mr. BURGESS. Which is why the hope for the gene therapy is— 
and when we talk about how do we price that it does have to be 
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in the context of what is it costing us to do nothing and, clearly, 
in your case the cost is almost intolerable. 

Dr. Zaafran, you were answering a question from Dr. Ruiz a 
minute ago and the clock ran out on you. While I am very sensitive 
to that because it runs out on me all the time, but you want to con-
tinue your discussion just a little bit? 

Dr. ZAAFRAN. Yes. Thank you, Dr. Burgess. 
No, I was just reiterating that in New York, where they have 

had a New York arbitration process and dispute resolution process 
that is robust and expedited that there has not been any difference 
in the inflationary costs as compared to other states. 

It hasn’t increased. It hasn’t been any different than it has been 
before and it has resulted in a decrease in the out-of-network pro-
viders. 

Mr. BURGESS. Mr. Gelfand, you kind of indicated that that was 
not an acceptable solution from your perspective—that data that 
now Dr. Zaafran has shared with us. Does that—is that good news 
from your perspective or news that is not—doesn’t necessarily move 
the needle one way or the other? 

Mr. GELFAND. Dr. Burgess, many of the comments that you have 
heard today are without context of what the markets looked like 
before these State proposals were brought forward. 

So specifically in Texas and New York the question is could 
things have possibly gotten any worse. When we look at arbitration 
models, we know that outside counsel charges us $500 an hour on 
a good day and we know that the filing fees for many of these arbi-
tration groups are $1,500 per party per claim, right. So we beg you 
spend healthcare dollars on healthcare, not on attorneys. 

Mr. BURGESS. Can I just ask you about that? Because now, I’ve 
been told from my counterparts in the State House that the fact 
that arbitration is available means the parties move to an agree-
ment before, prior to getting to that arbitration phase. Just the fact 
that it is out there means that they are going to talk. Is that some-
thing that you have seen? 

Mr. GELFAND. Dr. Burgess, we would defer to the Congressional 
Budget Office that has looked at several proposals and said that if 
you change to an arbitration model it increases costs by $5 billion. 
That money will be paid by patients. 

Mr. BURGESS. The Congressional Budget Office isn’t always high 
on my list of my favorite people. 

But, Dr. Zaafran, can you comment on that? And Dr. Friedman, 
I would like you to comment as well. 

Dr. ZAAFRAN. Dr. Burgess, the cost of arbitration in New York 
is $300 for arbitration and it is split evenly between the insurer 
and the physician so—and it is a 2-week process. That is all en-
tered electronically and it is adjudicated right away. 

So this cost of arbitration being excessive, again, the data in New 
York and the way it is going to be in Texas it is a very low cost. 
It’s split between the insurer and the provider with very specific 
guardrails. 

And, again, in Texas what we did is we referenced the previous 
contracted rates, which is basically saying that you don’t have to 
have just charges out there. 
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There’s a teleconference that happens before arbitration that al-
lows for both sides to sit down at the table and try to come up with 
a fair payment that they both agree on. 

If they don’t, that final offer is what goes to arbitration. That 
final offer could be your previous contracted rate before the insur-
ance company dropped you out of a contract. 

And so that allowed in Texas the fiscal note, the score, to come 
down significantly. 

Mr. BURGESS. I see. 
And Dr. Friedman, do you have a thought on that? 
Dr. FRIEDMAN. Yes. I just want to point out that in New York 

in seven million emergency department visits in the year 849 cases 
went to this dispute resolution process, which is about .01 percent. 

So the process in New York, at least, has worked in that people 
are—the parties are resolving their dispute before they even utilize 
the dispute resolution process. 

Mr. BURGESS. All right. Thank you. I yield back. 
Ms. ESHOO. The gentleman yields back. 
Now I would like to recognize the gentleman from Vermont, Mr. 

Welch, for his five minutes. 
Mr. WELCH. Thank you, Madam Chair. Vermont does have a law. 

Since 1987 it has banned balance billing in the emergency depart-
ment settings only. And while that addresses a major issue it still 
had a number of holes. It doesn’t do anything to prevent surprise 
bills from anesthesiologists, pathologists, or radiologists. 

It doesn’t protect Vermonters who seek care in other states, and 
many of our Vermonters get care at Dartmouth Hitchcock right 
across the Connecticut River, which is in New Hampshire. 

And finally, the bill doesn’t set a rate of reimbursement. I want 
to ask a few questions, but first this whole surprise billing situa-
tion—I think of Dr. Bucshon—is reflective of how it is so opaque 
what the billing mechanisms are in the healthcare industry, and 
consumers have no power. 

And what it feels like on the outside is that all of the providers 
who are seeking to get reimbursement of the maximum rate and 
make their claim as to why they need that, the lack of trans-
parency in fact works to their advantage, and this is just one mani-
festation of it. 

And the challenge for consumers they are totally powerless—to-
tally powerless. So the question I have fundamentally is should the 
burden to bear the cost of this lack of transparency and opaque 
billing system be on the consumer, who shows up sick and power-
less to affect anything, or should it be on, collectively, the delivery 
system? 

And that would take a lot of cooperation and probably a lot of 
legislation. But I don’t believe it should fairly fall on the shoulders 
of a consumer who shows up and is absolutely powerless and had 
nothing to do with creating the mess in the first place. 

So just a few questions. I will start with you, Mr. Nickels. How 
do you see the proposed legislation—the Pallone-Walden bill—af-
fecting our situation in Vermont? 

Mr. NICKELS. Well, I think it would actually address one of the 
problems that you currently have in Vermont. It does address, of 
course, the emergency situation, which you have protection for. 
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That bill also reaches into situations where a consumer goes into 
a facility that’s in-network and they knew it was in-network and 
they did it all in good faith and they got a bill from an out-of-net-
work physician. 

That situation which, apparently, is not taken care of in your 
State law, would be taken care of by the Pallone bill. 

Mr. WELCH. OK. 
Mr. NICKELS. That would be an improvement. Now, we have 

some concerns about the Pallone-Walden bill but on that case it 
would be better for consumers than what you have in Vermont. 

Mr. WELCH. OK. 
Ms. McAndrew, what about the situation for Vermonters who get 

their care across the river in New Hampshire? And that’s about 40 
percent of people in the region of Vermont that I live in. 

Ms. MCANDREW. Thank you for that question. One of the reasons 
we think a Federal solution is ideal is that we believe wherever you 
live, wherever you receive care, you should be fully protected. We 
shouldn’t be relying on a patchwork state-by-state system for pro-
tection. 

Mr. WELCH. OK. And while consumers are seeking specialized 
care, they’re bombarded with an enormous amount of information 
dealing with being sick or injured, and how do we ensure that pa-
tients are informed in a clear and meaningful way but one that 
doesn’t put an undue burden on providers? Do you have any 
thoughts on that, Ms. McAndrew? 

Ms. MCANDREW. Yes. Well, I think one of the ways the legisla-
tion recognizes that consumers shouldn’t be bearing this burden is 
that in facility-based provider situations the legislation actually 
doesn’t rely on notice requirements. If you are getting care from a 
facility-based provider like an anesthesiologist or emergency pro-
vider, my understanding in the legislation that the protection actu-
ally is automatic. 

Mr. WELCH. OK. Thank you. 
Ms. MCANDREW. The 24-hour notice requirements, as I under-

stand them, although I do believe longer notice should be required, 
are applying in nonemergency situations or nonfacility-based pro-
viders. 

Mr. WELCH. Thank you. 
Ms. MCANDREW. But I think that can be done to make it even 

more automatic, so we are getting rid of any phone calls, any 
emails, any going back and forth between insurers and providers 
is the ideal solution. 

Mr. WELCH. Thank you for that. I want to yield my last minute 
to Dr. Ruiz, who’s been a leader on this for us. 

Thank you. 
Mr. RUIZ. I appreciate it. Oftentimes, during negotiations insur-

ance companies have a take-it-or-leave-it approach with no commu-
nication in any of—and no negotiation. 

Why, Dr. Zaafran—what makes baseball-style arbitration so ap-
pealing to states that want to impact a fair system? 

Dr. ZAAFRAN. Thank you, Dr. Ruiz. Because in that baseball-style 
arbitration where you have a final offer you have some specific 
guardrails or specific criteria that the arbitrator is referencing, 
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which is acuity, complexity, quality, previous contract rates, et 
cetera. 

But the key thing is that you have got two numbers. Those two 
numbers are one—you only have to choose one of them. You’re not 
trying to pick a number somewhere in between, and it forces both 
sides to be fair. 

Mr. RUIZ. Another question, Dr. Friedman. When New York im-
plemented their solution, many feared that it would allow providers 
to drive up prices exponentially. Has that been the case? 

Dr. FRIEDMAN. No, it has not. What we have seen in New York 
is that providers are charging reasonable rates when they go to ar-
bitration or they go to negotiation and insurers in fact are paying 
at reasonable rates when those bills come in, for the most part. 

What’s happened is, is that it has taken care of outliers—the ex-
traordinary cases that where people—and there are folks on both 
sides abusing the system. It has taken care of those. 

Ms. ESHOO. The gentleman’s time has expired. 
The gentleman from Virginia, Mr. Griffith, is recognized for five 

minutes for his questions. 
Mr. GRIFFITH. Thank you very much, Madam Chair, and I apolo-

gize to the members of the committee. I’ve been bouncing between 
this one and the others. 

You have heard several other people say, and the other one is 
now over—but I did want to ask some questions and I have—dur-
ing the time I have been in the room I have learned a tremendous 
amount. Appreciate you all being here. 

Mr. Sherlock, I want to ask you some questions about air trans-
port, and it comes up and I don’t know whether the person that 
told me this is accurate or not, but I had a child in my district re-
cently that was hit and I know that they were airlifted to a hos-
pital. 

About a week later, a constituent comes in with a whole laundry 
list of things and one of them was he says the family was charged 
$40,000. So that’s where I start my questions with that just as a 
backdrop. 

But you opened your written testimony by referencing the Asso-
ciation of Air Medical Services support for the Air Ambulance Pa-
tient Billing Advisory Committee in the 2018 FAA reauthorization. 

Now, we don’t have jurisdiction over that. But that means that 
a lot of our members of this committee may be less familiar with 
how that consensus language became law. 

Can you share with us the background of what led to the estab-
lishment of the advisory committee and while you’re at it also tell 
us has it actually been established—because sometimes we put it 
into law and it doesn’t happen—and have they started meeting? 

Mr. SHERLOCK. Thank you for the questions. 
First, the Air Ambulance Patient Advisory Committee was put 

into effect because there are—currently the Department of Trans-
portation has a consumer protection division that has the ability to 
investigate and look at how charges were determined and hold pa-
tients harmless. 

We agree with Ms. Wilkes that the medical needs of a patient 
should be first and no patient should be in the middle of a discus-
sion between payers and providers. 
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That committee also includes a representative of Health and 
Human Services and so it is a joint committee. We would encour-
age Congress to urge them to get that committee seated and start-
ed. They have a requirement to investigate and recommend solu-
tions to hold patients harmless as well as to look at the economics 
of the ambulance industry, and we think Congress would be well 
served by that. 

We also don’t believe that—our industry doesn’t believe that any 
patient should be caught in the middle. We have supported legisla-
tion that would increase 100 percent transparency of the industry 
by mandating 100 percent industry reporting of comprehensive cost 
data that would then be turned over to the Centers for Medicare 
and Medicaid, which would then be used and analyzed to actually 
rebase the Medicare rates for air ambulances at the cost of pro-
viding the services. 

That Medicare gap is the single largest driver in raising costs in 
the air ambulance industry and in balance bills. When you get 
those comprehensive data reported and they get analyzed and they 
become public data, then everybody will see where everybody falls 
out on the cost curve, and in addition to that quality of care where 
everybody will see where programs fall out on the quality of care 
curve. 

So when those become public data, that will increase both the 
transparency and the accountability of the industry, and we sup-
port—we support that legislation that was introduced and spon-
sored by Mr. Ruiz and Mr. Johnson and actually cosponsored by 
Chairwoman Eshoo in the previous Congress. 

Mr. GRIFFITH. And my understanding is currently the Medicare 
and Medicare reimbursement is somewhere between $3,000 and 
$6,000 but the average for somebody that’s paying without that 
coverage is about $26,000. Is that accurate? 

Mr. SHERLOCK. The median cost of a helicopter air transport is 
$10,199 according to a study conducted in 2017. If you look at the 
cost of uncompensated care because Medicare pays less than $0.60 
on the dollar of that $10,199—about $5,998. Medicaid pays signifi-
cantly less than that, less than $3,500 on average, and the unin-
sured pay about $350. Those make up—those three groups make 
up 70 percent of air medical transports. 

So when you take that cost of uncompensated care and you add 
it to the median cost of $10,200, that’s the average charge of 
$36,000 that the—that the representative from New Mexico ref-
erenced earlier. 

When you—when those kinds of situations happen, no one in our 
industry wants to see a patient or their family placed in jeopardy 
because they’ve just had a health emergency. 

Our members will sit down with each individual and their fami-
lies and work out a solution tailored for them, and a comment that 
was made earlier today about a snake bite victim that was trans-
ported across State lines, in fact, that was resolved and that pa-
tient and their family received no balance billing in that because 
our programs will work with each patient to develop a solution tai-
lored for them. 

Mr. GRIFFITH. All right. I appreciate it and I yield back. 
Ms. ESHOO. The gentleman yields back. 
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Now I would like to recognize the gentlewoman from Delaware, 
Ms. Blunt Rochester, five minutes of questioning. 

Ms. BLUNT ROCHESTER. Thank you. Thank you, Madam Chair-
woman. 

And I think you have coined a new term—shock billing. I wrote 
that one down. I want to also thank the witnesses especially for 
your flexibility and your patience with all that we have—many of 
us have been through today. But thank you for your time. 

Investigative reporting by journalists like Sarah Kliff for Vox and 
Kaiser Health News and NPR’s Bill of the Month series have really 
shed a light on how patients, often at their sickest and most vul-
nerable, get stuck in the middle of payment disputes between pro-
viders and insurers. 

We’ve heard countless times today that patients shouldn’t serve 
as an intermediary between these two entities. 

Holding the patients harmless should be the crux of any legisla-
tive solution that Congress puts forward, and I was really encour-
aged today by the discussion, the fact that there seems to be bipar-
tisan and across the panel support that something needs to be done 
and it needs to be done now, and this No Surprises Act also main-
tains that standard. 

In a May 2018 article by Sarah Kliff, a 34-year-old man received 
a surprise $7,924 medical bill from an emergency oral procedure 
after a violent attack the night before. Kliff noted that this bill was 
a case she saw regularly—patients who had large medical bills be-
cause they went to an in-network hospital but were seen by out- 
of-network doctors. 

The good news is that the entire bill was reversed. The bad news 
is that it was after the news article. 

So, Ms. McAndrew, I am sure I know the answer to this ques-
tion, but should patients have to rely on news coverage of their sur-
prise medical bill in order for them to negotiate a lower bill? 

Ms. MCANDREW. Thank you very much for that question and, of 
course, the answer is absolutely not, and we, you know, indicated 
in our testimony that this problem has been going on for a very 
long time. 

But, unfortunately, before consumers had advocates like report-
ers or their members of Congress to reach out to, a lot of con-
sumers don’t know to take that recourse or are too sick to take that 
line of recourse and are sometimes paying these bills, going into 
bankruptcy, going into debt. 

And so there should be policy in place that automatically protects 
consumers, so they don’t have to take these great lengths to get 
protection. 

Ms. BLUNT ROCHESTER. Thank you. 
I’ve also heard stories from emergency care physicians in my 

State where patients delay their care because of their concerns 
about surprise medical bills. 

Ms. McAndrew or any other member of the panel, have you seen 
this where people are afraid to get care because they’re afraid that 
they might be—receive a shock bill? 

Ms. WILKES. I would like to respond to that because it just hap-
pened within the last couple of months for my family. 
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Thomas fell at school and broke his arm, and I legitimately did 
not know where to go. I didn’t know whether to go to the urgent 
care or to the ER. 

So, ultimately, we went to urgent care, got an x-ray. Sure 
enough, the arm was broken, and ended up in the ER because of 
his chronic illness. 

That delayed his care. He was in pain for a number of hours 
while we were making that transfer. 

Ms. BLUNT ROCHESTER. Thank you. 
I want to transition to the question of transparency. Even when 

patients are diligent about making sure that they’re receiving in- 
network care they can still end up with a surprise medical bill. 

Often, this is because they’re unable to ultimately know if every 
physician involved in their episode of care is in-network, and I am 
going to ask—direct this to Dr. Zaafran. 

How can we increase transparency for consumers and make sure 
that they’re able to easily find out what providers are in-network? 

Dr. ZAAFRAN. Thank you. 
So the short answer to that is that the insurance industry has 

to have directories that are updated in a real-time fashion. Again, 
there is no such thing as an out-of-network provider. There is a 
provider who may happen to be out of network with that specific 
product. 

So the only one who knows what that product is is, of course, the 
patient and the insurance carrier and they’re the only ones who 
really have the information as to whether they’re in network or out 
of network. 

Ms. BLUNT ROCHESTER. I just want to close by saying I commend 
the committee and everybody who are involved with this. I recall 
when my husband passed away unexpectedly to receive bills not 
when I was living in Delaware. You’re already going through a 
tough time, and then to be surprised with these kind of unexpected 
costs are unacceptable, and I am glad to see in this committee that 
we are looking at this, we are taking leadership and that there is 
a sense of urgency because people are counting on us. 

Thank you, and I yield back. 
Ms. ESHOO. The gentlewoman yields back. 
I now would like to recognize the gentleman from Georgia, Mr. 

Carter. 
Mr. CARTER. Thank you, Madam Chair, and thank all of you for 

being here. I know it has been a long day. So you’re almost home. 
Just hang in there. 

You know, this is a very complex issue. We all understand that. 
But it is a very important issue, and Ms. Wilkes, I want to thank 
you for being here today and for your testimony. It’s certainly com-
pelling and certainly something we have to work with. 

Full disclosure—currently, I am the only pharmacist serving in 
Congress and I have experienced the wrath, if you will, of the in-
surance companies. 

At the same time, I understand where they’re coming from, too, 
and that’s what makes it such a complex issue. One of the things 
that we deal with, and Dr. Zaafran and Dr. Friedman, I will tell 
you that we use the old adage that misery loves company. I am in 
misery with you. 
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So, you know, it is tough. I deal with PBMs and, oh by the way, 
what we have in common with PBMs is that they’re owned by the 
insurance companies. 

So, nevertheless, one of the things that we have in pharmacy, 
though, is, you know, we have any willing provider and that is if 
we’re—you know, quite often we are shut out. Patients don’t have 
a choice. If they come to me and I am out of network or I am not 
a member of that network, they can’t get their prescription filled 
under their insurance. They’d have to pay for it out of pocket. But 
some states have laws that say if you’re willing to accept what the 
insurance company is willing to pay, then you can participate. 

Well, the insurance companies don’t want to do that because 
then they can’t go out and build networks, is what they’re telling 
me, because if anybody’s going to accept it then the companies— 
the pharmacies that are agreeing to be in that network and bidding 
to be in that network—aren’t going to get the volume that they are 
anticipating. 

It seems to me like this is just the opposite of what the econom-
ics are on why you would not want to be a part of that. Can you 
help me out, Dr. Zaafran, as far as the economics of how that 
works when you have—when you have the insurance company pay-
ing you out of network like that? 

Dr. ZAAFRAN. So what I would first say is, again, in our organiza-
tion, Physicians for Fair Coverage, 90 to 95 percent of us are in 
network. 

We want to be in network. We strive to be in network. We nego-
tiate with insurance companies to be in network. In many in-
stances the times we are out of network is when it is a patient 
coming from another State or, in some instances, we are in net-
work with everybody but there may be one specific plan or one car-
rier that is not really negotiating with us in good faith. 

Typically, most of them are and we are in network with all of 
them. It is in our interest to be in network. The volume, the cost 
of providing that service, the cost of billing, the timeliness of pay-
ment from the insurance carrier—these are all factors that actually 
strive to make all of us as physicians want to be in network be-
cause it is so much easier. 

Mr. CARTER. OK. 
Well, let me ask you, Dr. Friedman, and by the way, yours is 

somewhat of an unusual circumstance. Yours is kind of an outlier, 
if you will, because, as you say, you’re in Orlando and you got a 
lot of people coming but, even more so, why we should be address-
ing it. Can you speak to the economics of it? 

Dr. FRIEDMAN. Well, I think for all emergency providers, whether 
you work in Orlando where I work or anywhere else in the country, 
we want, as Dr. Zaafran has mentioned and I have as well, we 
want to be in network. It is—we want to take care of patients. 

I became an emergency physician to take care of patients. I 
didn’t take care of—go to medical school to do billing. I, frankly, 
didn’t think I would ever be in Congress talking about anything 
like this. We want to take care of the patients and—— 

Mr. CARTER. Right. 
Dr. FRIEDMAN [continuing]. We want the—we would like the 

back end, the business side, to take care of it as well. In emergency 
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medicine, we have a unique circumstance in that I can’t tell the pa-
tient what the cost is going to be. 

I don’t even know if they have insurance when I take care of 
them. So everything happens afterwards. I can’t identify the insur-
ance product. 

Sometimes my billing company doesn’t know if they’re out of net-
work for a couple of weeks because it is so difficult. I have a United 
Healthcare card. Nothing against United Healthcare, but all it says 
on there is what my co-pay is. That’s it. 

Mr. CARTER. Right. Right. And, oh by the way, United 
Healthcare owns their own PBM and they also own their own mail 
order pharmacy. 

Dr. FRIEDMAN. Right. But I don’t know where I am in network 
with that card. 

Mr. CARTER. Right. 
Dr. FRIEDMAN. And, you know, if I am in DC. if I try to find a 

doctor—— 
Mr. CARTER. Sure. 
Dr. FRIEDMAN [continuing]. I have no idea. 
Mr. CARTER. Well, and thank you for that. Now, before—my time 

is about up, but Mr. Nickels, I have to tell you, out of all due re-
spect, sir, the chairlady asked you a question at the first of this 
hearing that I thought you tried to dodge; and I will tell you that 
whereas I respect the Hospital Association I do think you have 
more of a responsibility to be a mediator, if you will, between the 
insurance companies and the providing physicians to try to help 
them to avoid the surprise billing that we are seeing. 

So I think that is a responsibility that I hope that you will 
take—that you all take seriously, and I hope that we can count on 
you to do just that. 

Mr. NICKELS. Definitely. I know the time has expired but I to-
tally agree with that. We do our best to work the insurers and the 
physicians—— 

Mr. CARTER. Well, as I say, I thought you avoided her question. 
But nevertheless—— 

Mr. NICKELS. Well, I could—I could try—— 
Mr. CARTER [continue]. And the last thing is one thing about the 

Pallone bill that I do like is that they would let states decide, be-
cause we do know that there are states where it’s working what 
they’re trying to do. I hear New York is working with arbitration, 
and I hope that we don’t precede that with any legislation that we 
pass. 

And I yield back. 
Ms. ESHOO. I thank the gentleman and he yields back. 
I just would like to add something to Mr. Nickels. This business 

of anti-trust and what the hospital association keeps referring to 
it, I think that when you answer members’ written questions that 
you take another look at this. 

I don’t understand how anti-trust can be thrown around in this. 
But maybe it’s because I don’t know enough about it. 

Mr. NICKELS. Be glad to answer that. 
Ms. ESHOO. We have—thank you. 
Mr. NICKELS. I would be glad to answer it. Thank you. 
Ms. ESHOO. Is Mr. Sarbanes still here? No? He left? Anyone else? 
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Mr. BURGESS. Why don’t we let Mr. Nickels—are you willing to 
speak to that now—the anti-trust issue? 

Ms. ESHOO. If he can in a succinct way. 
Mr. NICKELS. I will do my best. The anti-trust concerns we raised 

goes along with so-called network matching where requirements 
which is not in the Pallone-Walden bill but I wanted to mention 
it because it’s in other bills—where there’s an attempt to put a re-
quirement on hospitals to get—to make the doctors be in network 
with them, with us, and we believe that that would raise—I think 
a physician would be forced to adhere to a third party contract. 
Could very easily come after us on anti-trust grounds. We are more 
than willing to work with them to—— 

Ms. ESHOO. I don’t get that. I don’t get that. I mean, I chaired 
a hospital board of directors. We had—it was our own county hos-
pital. It was a public hospital. We had docs from the community 
that worked there and the contract that we had was for the ER and 
those docs. And so I don’t know what you mean by you can’t do 
this, you can’t do that. You already have all these different groups 
that you contract with. 

Mr. NICKELS. Right. 
Ms. ESHOO. I mean, the out-of-network starts when they’re in 

your network. 
Mr. NICKELS. If we employ the docs then that’s not a problem. 

There is no anti-trust concern of any kind. The concern is, and 
again—— 

Ms. ESHOO. What’s the difference between employee and con-
tract? 

Mr. NICKELS. Well, if it’s contracted then if they work for us one 
of the things we do is if we are in a network, you’re in a network. 
That’s required. The issue is we can persuade. We can try to work 
with the physicians to get them to do what I just described. But 
the issue that concerns us is what if we try to—— 

Ms. ESHOO. When was the last time you tried really hard and 
it failed? 

Mr. NICKELS. Say that again. I am sorry. 
Ms. ESHOO. When was the last time you tried really hard and 

it failed? 
Mr. NICKELS. I could get you examples of people—my members 

who have tried to do that. Again, my view is—our view is we want 
those docs—— 

Ms. ESHOO. And then was there—were there—was there the 
threat of anti-trust as a result of trying to work it out? 

Mr. NICKELS. There have been—I can give you examples where 
there has been threatened litigation if you tried to do that. I can 
also give you examples of where it worked—where we were able to 
persuade the doctors—— 

Ms. ESHOO. All right. Well, I am going to have several questions 
for you. I appreciate it, and now I would like to recognize the gen-
tleman from Maryland, Mr. Sarbanes, for his five minutes of ques-
tioning. 

Mr. SARBANES. Thank you very much, Madam Chair. Thank you 
all for being here much of the day. 

Your perspectives, obviously, on this issue are very valuable. You 
have got a lot of expertise you have brought to bear with respect 
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to this issue of surprise billing, and it’s incredible, I guess, but not 
totally surprising that it’s affecting as many as 1 in 7 patients in 
America. We all hear stories from family members and friends of 
this kind of gotcha moment that they face. 

And the thing is even when patients are trying to anticipate a 
situation and do their homework to make sure they’re getting the 
services in network and so forth, they can still get caught short and 
be surprised with medical bills and, you know, these can total tens 
of thousands of dollars and it can wipe somebody out, again, even 
though they’re taking every precaution that they can—they can 
manage to do. 

And as we heard from Ms. Wilkes, the impact of those bills, the 
examples of how devastating it can be to patients and their fami-
lies is very sobering. 

I am glad we are here talking about different kinds of responses 
to this problem and solutions. I am sort to attracted to the No Sur-
prises Act right now because I think it achieves that balance in a 
way that works best for patients, which is the perspective I am 
bringing to bear for the most part here, and it would take them out 
of the middle of these out-of-network payment processes, set that 
benchmark rate for out-of-network payments, as you know, to re-
solve payment disputes between providers and insurers. 

Maryland, the State I represent, has chosen to address the sur-
prise billing through this benchmark approach and in 2011 imple-
mented that system which requires out-of-network bills to be sent 
to insurers and not to patients and define a formula that could be 
used for those out-of-network payments. 

The goal was to reduce patients’ financial burden while still pay-
ing providers at an adequate rate and maintaining network ade-
quacy. 

To monitor the success of the benchmark plan, the Maryland 
Health Care Commission was looking at out-of-pocket costs, reim-
bursement rates before and after the implementation of the law to 
see what the effect would be. 

Ms. McAndrew, would you agree that the rates agreed to be-
tween providers and insurers for medical services are in fact a con-
sumer issue and would setting a benchmark rate for out-of-pocket 
costs go a good way towards protecting patients from unexpected 
and exorbitant medical bills? 

Ms. MCANDREW. Thank you very much for question. We abso-
lutely do believe the rate between insurers and providers is a con-
sumer issue. Consumers, of course, ultimately do bear the costs of 
healthcare and they bear them both out of pocket, which has been 
the crux of our discussion today, but they also bear them in their 
premiums. 

And so if the legislation to affect surprise bills ultimately inflates 
healthcare costs in the system, that will affect consumers’ pre-
miums. 

And so we do prefer a benchmark methodology. We believe that 
is what will ultimately lower costs the most for consumers. Other 
methods can be better than the status quo but they can have less 
of an effect on lowering costs for consumers, and costs are rising 
and rising. We see that voters care about that more than anything 
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else about healthcare, and so it’s important to us as patient advo-
cates. 

Mr. SARBANES. Well, that’s certainly my perspective. As a matter 
of fact, the Maryland Health Care Commission from its study found 
that in three years after implementation of the benchmark system 
the total amount of out-of-network payments decreased from 20 
percent to 11 percent, and those patients that had still had out-of- 
network charges saw their total spending decrease as well. So I 
think it shows the benefits of that. 

Some groups have expressed concerns that setting a benchmark 
rate could lead to providers leaving networks and the networks 
shrinking over time. Have you seen evidence of like a dramatic 
negative effect that way or not really? 

Ms. MCANDREW. We have absolutely not seen evidence that 
benchmark rates will cause problems in networks. Our colleagues 
in California who have worked very deeply on the implementation 
of this law have not reported any such effects. 

I would caution making any conclusions about the California law 
since it’s so early. But I think you have also presented very strong 
evidence from the State of Maryland, and I would also, you know, 
acknowledge that the reason this law is being implemented is be-
cause right now people can make very large amounts of money by 
going out of network through balance billing. And so once that’s no 
longer possible that is a very big deterrent for remaining out of 
network. And so I think that will have a very positive effect on net-
works. 

Mr. SARBANES. Well, I appreciate that and what you just said 
certainly aligns well with the experience in Maryland because, 
again, from the study that was done and the monitoring the Mary-
land Health Care Commission found that although out-of-network 
payments decreased, as you would expect, in the three years after 
a benchmark was set, overall provider participation in those net-
works did now show a decline. So I think there’s a lot of promise 
there in terms of the response we need to see to this surprise bill-
ing issue. 

With that, I yield back my time. I thank the panel. 
Ms. ESHOO. The gentleman yields back, and I think that is it. I 

don’t see any other members on either side. 
On behalf of all the members of the subcommittee, I want to 

thank the witnesses. You have been patient. You have been here 
since before 10:00. It is now—well, you have been here for four 
hours, and we are very grateful to you. 

You have had to field some tough questions but that makes for 
a good hearing. None of it is personal and we have to—I always 
first try to remind myself that there has to be a great deal of fric-
tion wave action to—for the sand in the shell to produce a pearl. 

Now, the pearl we are looking for is good solid legislation for con-
sumers in the country. So that friction in terms of tough questions 
and testing each case the best we know how, the best we can, is 
to benefit the American people. So we all thank you. 

I want to remind members, whoever is left in the room, that pur-
suant to committee rules they have 10 business days to submit ad-
ditional questions for the record to be answered by the witnesses 
who have appeared. 
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I ask each witness to respond promptly—we need that in terms 
of our considerations here—to any such questions that you may re-
ceive. So I don’t think any of you are going to purposely drag your 
feet, but I think it’s worth underscoring that we would like a time-
ly response. 

Now, I would like to ask unanimous consent to enter into the 
record the following: a statement from the National Observation 
Stays Coalition, statement from the American Medical Association, 
a statement from the College of American Pathologists, a state-
ment from the Association of American Medical Colleges, a state-
ment from the American College of Radiology, a statement from 
Blue Cross Blue Shield Association, from the Partnership for Em-
ployer-Sponsored Coverage, from the American Federation of State, 
County, and Municipal Employees, a statement from AARP, and 
from Business Group on Health, SEIU, United Healthcare Workers 
West, and Blue Shield of California. 

So I ask unanimous consent to enter this into the record. I hear 
no objections. 

Ms. ESHOO. And at this time, with your—with all of our thanks, 
the subcommittee is adjourned. 

[Whereupon, at 2:00 p.m., the committee was adjourned.] 
[Material submitted for inclusion in the record follows:] 
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