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Rick Perry Called Rudy Giuliani at Trump’s
Direction on Ukraine Concerns

President’s lawyer said Ukraine had worked to hurt Trump in 2016 election, energy secretary saysin
interview

Secretary of Energy Rick Perry at the Energy Department’s offices in Washington, D.C, on Wednesday. PHOTO: STEPHEN
VOSS FOR THE WALL STREET JOURNAL

By Timothy Puko and Rebecca Ballhaus
Updated Oct. 16,2019 933 pm ET

WASHINGTON—Energy Secretary Rick Perry said he sought out Rudy Giuliani this spring at
President Trump’s direction to address Mr. Trump’s concerns about alleged Ukrainian
corruption, a sign of how closely the president’s personal lawyer worked with the
administration on Ukraine policy.

Mr. Perry, in an exclusive interview with The Wall Street Journal, said he contacted Mr. Giuliani
in an effort to ease a path to a meeting between Mr. Trump and his new Ukrainian counterpart.
He said Mr. Giuliani described to him during their phone call several concerns about Ukraine’s
alleged interference in the 2016 U.S. election, concerns that haven’t been substantiated.

https:/ivww.ws.comvarticles/rick-perry-calied-rudy-giuliani-at-trumps-direction-on-ukrai oncerns-11571273635?ns=prod/accounts-wsj 117
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1/18/2020 Rick Perry Called Rudy Giuliani at Trump’s Direction on Ukraine Concerns - WSJ

Mr. Perry also said he never heard the president, any of his appointees, Mr. Giuliani or the
Ukrainian regime discuss the possibility of specifically investigating former Vice President Joe
Biden, a Democratic presidential contender, and his son Hunter Biden. Mr. Trump’s request for
a probe of the Bidens in a July 25 call with Ukraine’s president has sparked the impeachment
inquiry in the House.

Mr. Giuliani, in an interview, confirmed the spring phone call and said he was telling Mr. Perry
to be careful with regards to the new Ukrainian president, Volodymyr Zelensky. “Everything I
said there I probably said on television 50 times,” he said.

Mr. Giuliani has repeatedly accused Ukraine of interfering in the election on Democrat Hillary
Clinton’s behalf, allegations that Democratic lawmakers and others say are a way to undermine
U.S. intelligence agencies’ conclusion that Russia interfered in the 2016 election on Mr. Trump’s
behalf—a finding about which the president has repeatedly expressed skepticism.

M. Perry’s phone call to Mr.
Trump and Ukraine: A Guide to the Key Players Giuliani came after a May
meeting at the White House
following the inauguration of the
Ukrainian president. U.S. officials
at that meeting, including Mr.
Perry and Kurt Volker, the U.S.
envoy for Ukraine negotiations,
urged Mr. Trump to meet his
new counterpart. Mr. Trump told
officials there that they needed
to work with My. Giuliani to
resolve his concerns before he
would agree to such a meeting,
according to people familiar with

VALENTYN OGIRENKO/REUTERS

the matter.

Mr. Trump said he wasn’t comfortable that the Ukrainians had “straightened up their act,” a
concern that Mr. Perry later understood to be related to Mr. Trump’s 2016 campaign, Mr. Perry
said, quoting Mr. Trump. “Visit with Rudy,” Mr. Perry said the president told him.

Mr. Perry has served as one of the Trump administration’s top liaisons with the new Ukrainian
administration, a role that has made him a significant player in the course of events now under
scrutiny in the impeachment probe into whether Mr. Trump abused his power to seek help from
Ukraine digging up political dirt on rivals.

https:/iwww.ws].com/arti ick-perry-catied-rudy-giuliani-at-trimps-direction-on-ukraine-concerns-11 571273635 ?ns=prod/accounts-ws} 217
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Mr. Giuliani’s contact with the energy secretary adds another cabinet secretary to the list of
officials he dealt with in his efforts to push for investigations in Ukraine, which he has said he
did at the president’s behest. Mr. Giuliani was also in contact with Secretary of State Mike
Pompeo, U.S. ambassador to the European Union Gordon Sondland and Mr. Volker, he has said.

In his most detailed account to date of the Ukraine events, Mr. Perry said Mr. Trump had
dismissed his requests to meet with Mr. Zelensky to show U.S. support for the new
administration.

At Mr. Trump’s direction, the energy secretary said, he called Mr. Giuliani looking for a better
understanding of Mr. Trump’s concerns.

“And as I recall the conversation, he said, ‘Look, the president is really concerned that there are
people in Ukraine that tried to beat him during this presidential election,” ” Mr. Perry said. “ ‘He
thinks they’re corrupt and...that there are still people over there engaged that are absolutely

corrupt.

39

Mr. Perry said the president’s lawyer didn’t make any explicit demands on the call. “Rudy didn’t
say they gottado X, Y and Z,” Mr. Perry said. “He just said, ‘You want to know why he ain’t
comfortable about letting this guy come in? Here’s the reason.””

In the phone call, Mr. Giuliani blamed Ukraine for the dossier about Mr. Trump’s alleged ties to
Russia that was created by a former British intelligence officer, Mr. Perry said, and asserted that
Ukraine had Mrs. Clinton’s email server and “dreamed up” evidence that helped send former
Trump campaign chairman Paul Manafort to jail.

“I don’t know whether that was crap or what,” Mr. Perry added, “but I'm just saying there were
three things that he said. That’s the reason the president doesn’t trust these guys.”

Mr. Trump, in the July 25 call with Mr. Zelensky, raised some of the issues Mr. Giuliani
described. He asked Mr. Zelensky to do a “favor” for the U.S. related to an unproven conspiracy
theory about a cybersecurity firm that conducted forensic analysis of the hack of the
Democratic National Committee’s computer network in 2016. The firm concluded the hack was
carried out by Russian intelligence officers, a finding U.S. agencies corroborated, but one about
which the president has repeatedly expressed skepticism.

A rough transcript that the White House released of the president’s call with Mr. Zelensky also
showed that he pressed for the investigation of the Bidens. Mr. Trump has defended his call
with Mr. Zelensky as “perfect” and has said the impeachment inquiry is a hoax.

Hunter Biden sat on the board of a Ukrainian gas company at the same time as his father, then
President Obama’s vice president, was leading an international anticorruption effort in

htips:/iwww.ws|.com/articles/rick-perry-calied-rudy-giuliani-at-trumps-direction-on-ukrat oncerns-11571273635 ns=prod/accounts-wsj 377
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Mr. Perry said he has no current plans to leave the Trump administration. PHOTO: STEPHEN VOSS FOR THE WALL STREET
JOURNAL

Ukraine, an arrangement Mr. Giuliani and the president have described as corrupt. There is no
evidence of wrongdoing by either Biden.

Mr. Giuliani’s business and political dealings in Ukraine have become a focus of investigations
into the Trump administration’s interactions with Ukraine. Two of his associates working in the
country, Lev Parnas and Igor Fruman, were arrested last week on campaign-finance and
conspiracy counts. The two haven’t entered a plea. Federal prosecutors are examining Mr.
Giuliani’s dealings and finances, meetings and work for a city mayor there, The Wall Street
Journal previously reported.

Several diplomats have testified in the probe about their concerns regarding My. Giuliani, who
was working often directly on behalf of the president but outside official diplomatic channels.
For months he pushed the administration to remove the ambassador, Marie Yovanovitch. She
was ultimately recalled on Mr. Trump’s orders in May-—at the same time the White House gave
more power to Mr. Perry and other political appointees to lead diplomatic efforts in the country,
people familiar with the matter said.

Mr.
PREVIOUS COVERAGE Perry’s
) involveme
« = Former Russia Adviser Says She Was Alarmed About Ukraine Pressure (Oct. 14, 2019) .
nt with
» @ Hunter Biden Resigns From Chinese Board (Oct. 13, 2019) the new
+ s Trump Pressed for Ukraine Envoy's Removal, She Says {Oct. 11, 2018) Ukrainian

© o Giuliani Associates Who Helped on Ukraine Charged With Campaign-Finance Violations (Get. 10, 2019} administy
ation
began in
May,

https:/Awww.wsj.col ick-perry-calied-rudy-giutiani-at-trumps-direction-on-ukraine-concerns-11 571273635 ?ns=prod/accounts-wsj 47
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when he led a U.S. delegation that included Mr. Sondland, Mr. Volker and Sen. Ron Johnson (R.,
Wis.) to Ukraine for Mr. Zelensky’s inauguration.

According to the whistleblower complaint filed in August that set off the impeachment probe
last month, U.S. officials said Vice President Mike Pence had been set to lead the delegation, but
that around May 14, Mr. Trump instructed Mr. Pence to cancel his planned trip and tapped Mr.
Perry, who had traveled to Kyiv in November, to go in his place.

Mr. Perry was already well known in Ukraine, having twice met the previous president and
other leaders of the country before Mr. Zelensky was elected. Mr. Perry saw Ukraine as essential
to the administration’s strategy in Europe to make the region less reliant on energy from
Russia, and ideally more frequent customers of U.S. energy companies.

Mr. Perry had helped forge a deal to increase U.S. coal exports to the Eastern European country,
and a gas deal with Poland that would help send the fuel into neighboring Ukraine, too. Energy
Department officials worked every year to prepare the country if Russia were to shut off energy
supplies in the winter. And Mr. Perry helped advise Ukrainian leadership on how to start
reforms in its energy sector, including at the state gas company Naftogaz.

During the May trip, Mr. Volker informed the other members of the delegation of press reports
detailing Mr. Giuliani’s efforts to call for investigations in Ukraine, including into Mr. Biden and
possible election interference, according to a person familiar with the matter. The group was
surprised to learn what Mr. Giuliani had been doing, the person said.

On May 23, back in Washington, the delegation met with Mr. Trump at the White House, where
the president directed the group to work with Mr. Giuliani before he would agree to meet with
Mr. Zelensky.

After that meeting, the delegation that had traveled together to Kyiv continued to stay in touch
on efforts to strengthen the relationship between Mr. Trump and Mr. Zelensky, including on
energy issues that had come up in their meeting with the Ukrainian president, according to
people familiar with the matter. In June, Mr. Perry met Mr. Zelensky again at a dinner in
Brussels.

On July 10, some members of the delegation—including Mr. Perry, Mr. Sondland and Mr. Volker
—convened again at the White House for a meeting with Oleksandr Danylyuk, the secretary of

https:/iwww.wsj com/articles/rick-perry-called-rudy-giutiani-at-trumps-directior krai oncermns-11571273635ns=prod/accounts-wsj
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Ukraine’s national security and defense council, and John Bolton, then the U.S. national
security adviser.

During that meeting, U.S. officials including Mr. Volker and Mr. Perry pushed for a call to be
scheduled between Mr. Trump and Mr. Zelensky as a U.S. show of support for the new
administration, according to people familiar with the conversation. Also during the meeting,
Mr. Sondland brought up investigations the president was interested in Ukraine pursuing, a
move that so alarmed Mr. Bolton and Fiona Hill, the top Russia adviser at the time, that Ms. Hill
subsequently relayed her concerns to a National Security Council lawyer, Ms. Hill told House
committees earlier this week.

After that meeting, Mr. Perry learned that administration aides had been told a call between
Messrs. Trump and Zelensky didn’t need to be scheduled until they had something substantive
to discuss, according to a person familiar with the matter. Mr. Perry called Mr. Bolton on July 11
and again pressed for the two leaders to speak ahead of parliamentary elections on July 21,
stressing that a call was needed to build the relationship and help counter Russian influence in
Ukraine. Mr. Perry at that point also brought up investigations, reiterating that Mr. Zelensky
was committed to rooting out corruption and wouldn’t prove an obstacle to any probes, the
person said.

After several more days of back-and-forth on the timing of the call, the two leaders spoke on
July 25, four days after Ukraine’s parliamentary elections.

The next day, Mr. Sondland gave an interview to a Ukrainian broadcaster in which he described
himself, Mr. Volker and Mr. Perry as the “three amigos.” He said the president had tasked the
three of them with overseeing the U.S.-Ukraine relationship. “We can make sure all of the
reforms and all of the initiatives that we are undertaking with Ukraine stay on track and
happen quickly,” he said.

Mr. Perry again disputed recent reports that have claimed he was planning to leave the
administration, but he did leave the door open to his departure. He said he expects to be at the
Energy Department at Thanksgiving, but gave a less definitive answer when asked about
staying beyond that, through year’s end.

”I don’t know,” he said. “I'm working at the will of the president, just like I always have.”

Write to Timothy Puko at tim.puko@wsj.com and Rebecca Ballhaus at
Rebecca.Ballhaus@wsj.com

Copyright @ 2020 Dow Jones & Company, Inc. All Rights Reserved
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Ukraine's deadliest day: The battle of llovaisk, August 2014

By Viacheslav Shramovych
BBC Ukrainian

28 August 2019 o

Ukraine conflict

hitps:/fwww.bbe.com/newsiworld-europe-49426724 119
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fundgnhdhbigrest-lasd biifevil RraieroWiodar against Russian-backed separatists.

Hundreds of soidiers died as the Ukrainian army and volunteers retreated in a column from
the eastern town of llovaisk on 29 August 2014,

Ukrainian veterans are adamant the Russian army was there, even though Moscow has
always denied claims that regular Russian forces took part in the battle,

President Viadimir Putin has said merely that any Russians involved were volunteers
following "a call of the heart”.

How the battle was lost

At first it seemed like any other operation against Russian-backed separatists, says Roman

Zinenko, 45, a former soldier who served in the Dnipro-1 volunteer police battalion that fought
in the battle of llovaisk.

The Ukrainian army had surrounded the town and their battalion had been ordered to "wipe
out” the Russian-backed force.

But on 24 August, Ukraine's independence day, they began receiving calls from relatives.
llovaisk was surrounded, Ukrainian media were reporting.

"We did net feel that, because the [Ukrainian] army held positions around the city,” he told the
BBC. "On August 24, we even caplured the enemy’s fortified area.”

But the next day, heavy mortar shelling began and the school they were using as a base was
raided.

https:/iwww bbe.cominewsiworld-europe-48426724 219
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ROMAN ZINENKO
"We realised the enemy had reinforcements,” he says.

"At the time we could not imagine the scale of this entrapment. Our troops had surrounded
llovaisk but all our troops were surrounded by the enemy”.

Negotiations were going on and & humanitarian corridor was being prepared for them to
leave, they were told, and yet their withdrawa!l was repeatedly postponed.

How soldiers became trapped in 'bloody corridor’

Then, on the morning of 29 August 2014, came the command to gather and leave llovaisk in
two columns.

"Nobody knew the routes,” said Roman Zinenko.

They began fo maove, they passed the first ring of encirclement smoothly but within a few
kilometres their column came under fire.

"It was just a shooting range and we were the targets,” he said.

hitps:/iwww bbe.com/newsiworld-europe-48426724 3/19
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Roman and his fellow soldiers had set out in a security van because of a lack of equipment.
But its wheels and motor were shot up so they switched to a light-armoured vehicle and kept
going under constant fire.

Behind them, an infantry fighting vehicle carrying more than 10 soldiers was hit by a shell.
Bodies were thrown everywhere by the force of the blast.

" can still see it. This body flying high, turning in the air and ending up hanging from a power
line.”

hitps:/fwww bbe.com/newsiworld-europe-49426724 419
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ROMAN ZINENKQIOLEXIY RUBETS
They drove on a few more kilometres until their vehicle was disabled.

He escaped unharmed but his commander, Denys Tomilovych, was hit in the head by a 30mm
automatic cannon shell.

"Another fighter sat next to him, he was injured 100," said Roman Zinenko. "When Den was hit
in the head, fragments of his helmet and skull just cut his forearm.”

Roman and his comrades managed to survive and escaped the encirclement two days later.

According to official Ukrainian data, 366 Ukrainian soldiers were killed in the ilovaisk battle.

hitps:/fwww bbe.com/newsiwortd-europe-49426724 519
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The true figure may be at least 400, when you include soldiers registerad missing or
unidentified by their relatives.

How the conflict began

February 2014: Ukraineg's pro-Russian President Viktor Yanukovych flees after months of
protests in Kiev

March 2014: Russia seizes then annexes Crimea from Ukraine

April 2014: Russian-backed armed groups seize parts of the eastern Ukrainian regions of
Donetsk and Luhansk; government launches military operation to retake them

August 2014: Battle of llovaisk

Total casualties of conflict 2014-19: Some 13,000 dead, including 3,331 civilians, and
30,000 wounded (OHCR 2019)

= Four charged with murder for downing flight MH17
= Russia may ease passport rules for whole of Ukraine

= Russia completes Crimea security fence

= The sea port where few ships can go

hitps:/iwww bbe.com/newsiworld-europe-48426724 619
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Did the Russian army get involved?

The Ukrainian general staff blames the heavy loss of life on an “invasion” by the Russian
army. A government report also cited poor military preparedness and mistakes by senior
commanders.

While many aiso died on the pro-Russian side, Kiev insists the separatists simply did not have
the capability fo win the battle.

Ukraine says nine battalion tactical groups of the Russian regular army crossed into eastern
Ukraine and surrounded Ukrainian forces near llovaisk.

Russia puts it down to a "counterattack” by rebel forces of the self-prociaimed "Donetsk
People's Republic”.

It denies direct armed support of the separatists and says only Russian "volunteers” who were
not associated with the regular army fought in Ukraine's Donbas region.

The separatists were using Soviet-era arms and military equipment captured from Ukrainian
soldiers, and not modern Russian weaponry, Moscow insists.

It has made these arguments ever since the conflict began.

Was a Russian tank in the battle?
"We did not encounter Russian soldiers in Hovaisk itself,” Roman Zinenko accepts.

"But the (Ukrainian) fighters who held positions around liovaisk and held back tank attacks
seized a Russian T-72B3 tank that could only belong to the Russian army.”

hitps:/fwww bbe.com/newsiworld-europe-48426724 e
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This is the same tank the research group Forensic Architecture has investigated as part
of a case being taken by Ukrainian volunteers against Russia to the European Court of
Human Rights.

In August 2014, the tank was filmed by Ukraine's Espresso TV channel, but it was later
recaptured by pro-Russian forces.

ANDRIY TETERUK

Roman Zinenko says he also saw Russian military equipment in the first line of the
encirclement.

"There were modifications of multi-purpose armoured light vehicles which the Ukrainian army
doesn't have. We use Soviet-era machines and these [Russian ones] are more modern. They
look different.”

Who were the Russians near llovaisk?
The BBC also spoke to another Ukrainian military veteran, Vadym Yakushenko, 40, who was

at one of the checkpoints near llovaisk and captured by what he insists was the "regular
Russian army".

He says he also saw new Russian military equipment with markers in the form of white circles
and erased numbers.

14

"The Russians were given away by
their accents, ammunition and
Russian uniforms, even though they
were without chevrons, as well as by

https:/ivww.bbe.com/newsiworld-europe-48426724 819
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their nicknames like Ryazan, Tula
and Moscow.

Vadym Yakushenko
Ukrainian soldier captured at llovaisk

"There was a guy named Vanya from Kostroma who openly said he was from the 76th Pskov
Airborne Division of the Russian Army,” Mr Yakushenko insists.

"He complained that we had spoiled his vacation. He had recently got married and was
planning a honeymoon but was summoned from his division and sent by train to [the Russian
border town] Rostov and then ended up in Ukraine.”

Five years on, the battle of Hovaisk continues to overshadow the lives of the two veterans.

Vadym Yakushenko is head of a museum dedicated to the conflict, while Roman Zinenko has
written two books on the battle.

"Part of my soul is still there,” says Roman.

Related Topics

: Viadimir Putin Ukraine conflict Ukraine

" Russia ]
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Ukraine: Background, Conflict with Russia, and
U.S. Policy

After Ukraine’s transition to a new government under President Volodymyr Zelensky and his
Servant of the People party, the country continues to grapple with serious challenges. President
Zelensky has expressed a commitment to implementing difficolt economic and governance
reforms, promoting Ukraine’s Western integration, rebuilding ties with residents of Russian-
controlled areas of eastern Ukraine, and revitalizing talks with Russia on conflict resolution. The
U.S. government has congratulated President Zelensky and all Ukrainians on their “vibrant
democracy” and expressed “steadfast support” to Ukraine “as it undertakes essential reforms.”

The United States supports Ukraine’s sovereignty and territorial integrity within its internationally recognized borders, while
actively promoting the continuation and consolidation of domestic reforms. Since Ukraine’s independence, and especially
after Russia’s 2014 invasion, Ukraine has been a leading recipient of U.S. foreign, humanitarian, and military aid in Europe
and Eurasia. Nonmilitary, non-humanitarian assistance totaled an average of $320 million a year from FY2015 to FY2018.
The United States provides substantial military assistance to Ukraine, including via the Ukraine Security Assistance
Initiative, which provides “appropriate security assistance and intelligence support” to help Ukraine defend its sovereignty
and territorial integrity.

Since 2014, many Members of Congress have condemned Russia’s invasion of Ukraine, promoted sanctions against Russia
for its actions, and supported increased cconomic and security aid to Ukraine. Key legislation includes the Support for the
Sovereignty, Integrity, Democracy, and Economic Stability of Ukraine Act of 2014 (SSIDES; P.L, 113-95; 22 U.S.C. 8901 et
seq.), the Ukraine Freedom Support Act of 2014 (UFSA; P.L. 113-272; 22 U.S.C. 8921 et seq.), and the Countering Russian
Influence in Europe and Eurasia Act of 2017 (CRIEEA; Title Il of P.L. 115-44, Countering America’s Adversaries Through
Sanctions Act [CAATSA]; 22 U.S.C. 9501 et seq.).

In November-December 2018, Members of the 115% Congress passed resolutions condemning a Russian attack on Ukrainian
naval vessels (S.Res. 709, H.Res. 1162). The 115® Congress also passed a resolution calling for the canceliation of Nord
Stream 2, a new Baltic Sea pipeline Russia is constructing, and the imposition of sanctions with respect to the project (H.Res.
1035). In July 2019, during the 116" Congress, the Senate passed S.Res. 74 to mark the fifth anniversary of Ukraine’s
Revolution of Dignity.

Several pieces of Ukraine-related legislation are under consideration in the 116" Congress. In March 2019, the House of
Representatives voted 427-1 to pass HLR. 596, the Crimea Annexation Non-recognition Act, which asserts that it is the policy
of the United States not to recognize Russia’s claim of sovereignty over Crimea, ifs airspace, or its territorial waters. Several
Members of Congress have sought to further respond to Russia’s November 2018 attack on Ukrainian naval vessels (S.Res.
27, H.Res. 116, S. 482), express continuing opposition to Nord Stream 2 (S.Res. 27, H.R. 2023, H.R. 3206, S. 1441, H.Res.
116, S. 1830), and enhance U.S.-Ukraine security cooperation (H.R. 3047).

For related information, see CRS Report R45415, U.S. Sanctions on Russia, and CRS In Focus IF11138, Nord Stream 2: A
Fait Accompli?
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Introduction

Ukraine has accomplished much in the five years since the country’s Revolution of Dignity (also
known as the Euromaidan). Forced to confront a Russian invasion and occupation of the Crimea
region, a Russian-instigated conflict in eastern Ukraine, and a tightening of Russian control in the
nearby Sea of Azov and Black Sea, Ukraine has developed a military capable of territorial
defense, halted a decline in economic growth, implemented reforms, maintained a democratic

path, and gained formal independence for the Orthodox Church of Ukraine.

Ukraine continues to grapple with serious
challenges. Earlier this year, the country
transitioned to a new government. President
Volodymyr Zelensky and his Cabinet have
pledged to implement difficult economic and
governance reforms, promote Ukraine’s
Western integration, rebuild ties with residents
of Russian-controlled arcas of eastern
Ukraine, and revitalize talks with Russia on
conflict resolution.

The United States has long supported
Ukraine’s independence, sovereignty, and
democratic trajectory. Since 2014, many
Members of Congress have condemned
Russia’s invasion of Ukraine, promoted
sanctions against Russia for its actions, and
supported increased economic and security aid
to Ukraine (see “Role of Congress,” below).

This report provides an overview of Ukraine’s
domestic politics and reform efforts; conflict
with Russia and the conflict settlement
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process; and relations with the United States, the European Union (EU) and NATO.

Politics and Governance

Ukraine is one of the largest successors, by territory, population, and economy, to the Union of
Soviet Socialist Republics (USSR, or Soviet Union) (for map, see Figure 1). Historically,
Ukrainians trace their lincage to medieval Kievan Rus, an early Orthodox Christian state that
Russians also consider a core part of their heritage. Most of Ukraine’s territory was incorporated
over time into the USSR’s predecessor, the Russian Empire, although several western regions of
Ukraine were first annexed by the Soviet Union during World War I1. In December 1991,

Ukraine’s

leaders joined those of neighboring Russia and Belarus to dissolve the USSR,

In over a quarter century of independence, many observers have considered Ukraine to have a
“hybrid” political regime, containing both democratic and nondemocratic elements. Since 2011,
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the U.S.-based nongovernmental organization (NGO) Freedom House has given Ukraine an
annual “freedom rating” of “partly free.”

According to Freedom House, Ukraine’s democratic credentials improved after the ouster of
former President Viktor Yanukovych in 2014, in Ukraine’s Revolution of Dignity (for details, see
“From Orange Revolution to Revolution of Dignity” text box, below). The interim government
that followed pledged to embrace reforms that would facilitate Ukraine’s Euro-Atlantic
integration, and an energized civil society supported its efforts. Within weeks, however, the new
government had to confront Russian armed interventions in southern and eastern Ukraine. Russia
occupied and annexed Ukraine’s Crimea region in March 2014 and instigated a separatist conflict
in eastern Ukraine that continues to this day.

From Orange Revolutlon to Revolutlon of Dlgmty

Ukrame s f“rst two presldents Leonid Krav “uk (I99I |994) and Lecnld Kuchma (1994- 2005) were
. Cammunlsts who clalmed to promoce 5] ‘ra & s natlonal |ncerests but a(so ‘pre sided over economlc

& efforts of Kuchma's team-—WIth
e Mmlster Vlktor Yanukovych

movement known as: the Orange Revolutlon thvm. ted
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(D,'

Many observers considered Yanukovych tobea corrupt and authorltarmn presxdent who preferre to preserve :
power with Russia’s economic and political assistance rather than to. pursue Wi tetn-orien
i Yanukovych also appeared reluctant to fulf il a key demand of Western pa

In November 013, protests erupted over the Yanukovych govemment 5 decxsnon to postpone 2 move toward
c!oser re!atsons wtth the European Unlon The: government suppressed the protests, leading to larger protests and
violent clashes wn:h pohce that eventua!! k;l]ed over 100 protestors (many Ukranmans refer to these victims as the ~

; ‘ukovych had agreed wa deal with the opposmon that was to Iead to an early pre5|dent|a| electxon but mstead .
I he dej rted fcr eastern Ukrame am:d government defectlons Subsequently, Tymoshenko was freed f

fSources Adrlan Karatnycky . ‘Ukrame at the Crossroads, i .
‘ |30 Domlmque Arel,: ‘Kuchmagate and the Demlse of Ukralne 'S Geopohtlcal Bluﬁ” and Keith A Darden, ; o
“Blackrail as a Tool of State Domination: Ukraine Under Kuchma‘ East European Constitutional. Review 10, no: 2/3. |
(Spring/Suram 200!) pp. 54-59, 67-71; Andrew Wilson, Ukraine’s Qrange Revolution (Yale University Press, 2005) ‘
Anders Aslund and Michael McFaul Revolution in Orange; The Origins of Ukraine’s Democmt:c Breakthrough (Carnegle |
‘Endowment, 2006) Andrew Wllson, Ukrame Cnsts What It Means for! the West: (Y e Umversxty Press, 201 4 E
RFEIRL “Ukrame Sentences Ex re S|dent anukovych in Absentia t;o_! 3 Years in Prison,” January 24, 2019,

! Freedom House ranks all countries in the world on a “freedom” scale, which includes measures of political rights and
civil liberties. Freedom House also scores post-Comniunist states on an index of “democratic progress” ranging
between | (most democratic) and 7 (least democratic). States that receive a “democracy score” between 4 and 5 are
considered “transitional governments or hybrid regimes.” Ukraine has received a democracy score between 4 and 5
since at least 1999. See annual reports in Freedom House, Freedom in the World 2019, at https://reedomhouse.org/
report/freedom-world/2019/ukraine, and Nations in Transit 2018, at hitps:/freedomhouse.org/report/nations-transit/
2018/ukraine.
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Ukraine’s New Government

Ukraine has a mixed presidential-parliamentary system, in which the president shares power with
a prime minister chosen by Ukraine’s legislature, the Verkhovna Rada. Presidential election
rounds were held in March and April 2019, and snap parliamentary elections were held in July
2019. The victories of political novice Volodomyr Zelensky and his Servant of the People party
appeared to reflect widespread disillusionment with Ukraine’s political establishment.

2019 Presidential Election. On April 21, 2019, popular actor-comedian, television producer, and
political novice Volodomyr Zelensky (aged 41) overwhelmingly won the second round of
Ukraine’s presidential election, defeating incumbent Petro Poroshenko 73% to 24%.°
International and domestic observers considered the election to be generally free and fair. The
U.S. Department of State said the elections were “peaceful, competitive, and the outcome
represented the will of the people.”

Before the election, opinion polls indicated relatively low levels of support for Ukraine’s political
leaders. In a September-October 2018 poll, 16%-18% of respondents expressed approval of the
government.* For months before the election, then-President Poroshenko was in third place in
most opinion polls. In the last two months of the campaign, he managed to reach second place,
which is where he placed in the election’s March 2019 first round, with 16% of the vote.’

A strong supporter of Ukraine’s integration with the EU and NATO, Poroshenko had unofficially
campaigned under the slogan of “Army! Language! Faith!” that appeared on billboards early in
the campaign.® The slogan reflected Poroshenko’s efforts to gain popular support as a defender of
Ukraine’s sovereignty and national identity. Poroshenko portrayed himself as Ukraine’s wartime
commander in chief, who had built up Ukraine’s military forces and was standing firm against
Russian aggression. He also backed legislation that prioritized use of the Ukrainian language in
education, media, and government.” Finally, he sought credit for the January 2019 recognition by
the Ecumenical Patriarchate of Constantinople of an independent (autocephalous) Ukrainian
Orthodox Church, officially separate from the Russian Orthodox Church (see “Ukraine’s Church
Becomes Independent of Moscow,” below).

At the same time, many Ukrainians believed Poroshenko did not do enough to restore the
country’s economic health after almost five years of conflict and generally did not live up to the
high expectations for reform that arose from the 2013-2014 Revolution of Dignity, which set the

2 Poroshenko, a wealthy businessman, then-member of parliament, ex-government official, and supporter of the
Euromaidan protests, won 55% of the popular vote in a May 2014 election to succeed Viktor Yamukovych. His closest
competitor, former Prime Minister Yulia Tymoshenko, won 13%. Poroshenko held political office under Ukraine’s two
previous presidents, including as foreign minister (2009-2010) under Viktor Yushchenko and minister of trade and
economic development (2011-2012) under Yanukovych.

*11.8. Department of State, “Ukrainian Presidential Elections,” April 22, 2019.

+See the U.S.-based International Republican Institute’s Center for Insights in Survey Research, “Public Opinion
Survey of Residents of Ukraine, September 29-October 14, 2018.”

§ Former Prime Minister Tymoshenko came in third place in the first round, with 13% of the vote. She ran on a populist
platform that was critical of government-led economic reforms, including pension reform, increased gas prices, and
land sales. Ian Bateson, “The Fall and Troubled Rise of a Ukrainian Populist,” d¢/antic, March 28, 2019.

6 Leonid Bershidsky, “Religion Will Be on Ukraine’s Ballot,” Bloomberg, December 18, 2018.

7 Ukraine’s language laws have been the subject of considerable debate. See, for example, Gwendolyn Sasse,
“Ukraine’s Poorly Timed Education Law,” Carnegie Europe, October 2, 2017; Alessandra Prentice, “Criticism of
Ukraine’s Language Law Justified: Rights Body.,” Reuters, December 8, 2017; Tetyana Ogarkova, “The Truth Behind
Ukraine’s Language Policy,” Atlantic Council, March 12, 2018; and Natalia Kudriatvtseva, “Ukraine’s Language
Agenda: When Aspiration Meets Practice,” Wilson Center, April 23, 2018.
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stage for his election as president in May 2014.% A widespread perception that Poroshenko failed
to adequately combat corruption also appears to have been a factor in his defeat.”

Observers note, however, that the public did not express much confidence in the opposition to
Poroshenko. This began to change after the popular Zelensky announced his candidacy on New
Year’s Eve in 2018. Zelensky quickly took the lead in opinion polls and won the first round of the
election with 30% of the vote.

2019 Parliamentary Elections. Zelensky consolidated his political victory with snap
parliamentary elections held on July 21, 2019 (see Table 1). Zelensky’s victory boosted the
fortunes of his nascent and politically untested party, Servant of the People (named after one of
his popular television shows). The party won 60% of seats, including 43% of the party-list vote
and almost two-thirds of majoritarian seats, making it the first party in independent Ukraine to
win an outright majority of seats. The party’s leading members are mostly under the age of 40
and include, among others, Zelensky associates, anti-corruption activists, and former members of
other political parties.™

Ukraine's new legislature held its first plenary session on August 29, 2019. Parliamentarians
selected as prime minister Oleksiy Honcharuk (aged 35), an economic adviser to President
Zelensky and former head of an EU-funded business policy institute. The new parliamentary
chairperson is Dmytro Razumkov (aged 35), a political consultant who was the head of
Zelensky’ls1 election campaign. The Cabinet is relatively young; almost all ministers are under the
age of 50.

Table 1. july 2019 Parliamentary Elections

Party Party List Seats (%) Majoritarian Seats Total Seats

Servant of the People 124 (43%) 130 254
Opposition Platform -~ For Life 37 (13%) 6 43
Fatherland 24 (8%) 2 26
European Solidarity 23 (8%) 2 25
Voice 17 (6%) 3 20
Opposition Bloc —{3%) 6 [}

Freedom —{(2%) ! 1

Self Reliance —(<1%) i 1

Other/independents — 48 48
Total 225 199 424

Sources: Central Election Commission of Ukraine; Ukrainska Pravda.

Notes: Only parties that won seats are listed. Five other parties received between 1%-5% of the party-list vote
(and another nine received less than {% of the vote). Single-mandate seats from 26 districts in occupied Crimea
and the nongovernment-controlled areas of eastern Ukraine are unfilled.

Another four parties received enough votes to enter the legislature on party lists. These are the
eastern Ukrainian-based (and Russian-leaning) Opposition Platform~For Life (13%); former

¥ Volodymyr Yermolenko, “Does Poroshenko Have a Chance at a Second Term?” Ukrainedlert, Atlantic Council,
QOctober 1, 2018.

? Tlko Kucheriv Detocratic Initiatives Foundation, “The Fight Against Corruption in Ukraine: Public Opinion,” June 1,
2018.

10 Oksana Grytsenko and Vyacheslav Hnatyuk, “What We Know About People Zelensky Will Take to Next
Parliament,” Kyiv Post, July 8, 2019.

' Two ministers are holdovers from the previous government: Minister of Internal Affairs Arsen Avakov and Minister
of Finance Oksana Markarova, “Here's Every Member of Ukraine’s New Cabinet of Ministers,” Kyiv Post, August 29,
2019.
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Prime Minister Yulia Tymoshenko’s Fatherland (8%); ex-President Poroshenko’s European
Solidarity (8%); and Voice (6%), a new party of reformists and professionals led by rock
musician Svyatoslav Vakarchuk. Fatherland, European Solidarity, and Voice are all considered to
be pro-Western parties. A few other parties won some seats in the majoritarian races, but
independent candidates received most of the seats that were not won by Servant of the People
candidates.

The presidential and parliamentary election outcomes suggested that Ukraine’s population was
highly dissatisfied with Ukraine’s political establishment. Zelensky ran as an outsider ostensibly
untainted by politics or corruption. His appeal stemmed in part from his starring role in a popular
television show, Servant of the People, as a beloved schoolteacher who is uncxpectedly clected
president of Ukraine after a video of him delivering an anti-corruption rant goes viral. Zelensky is
from the city of Kryvih Rih (Kryvoi Rog) in Ukraine’s Dnipropetrovsk region, north of Crimea,
which observers feared might become another {lashpoint of conflict in 2014.

The election outcomes also suggested that issues of ethnic and linguistic identity mattered less to
voters than expected. Zelensky demonstrated broad appeal across the country, coming in first in
all but one of Ukraine’s regions (he lost to Poroshenke in the western region of Lviv). Despite his
outsider status, Zelensky did not campaign as a nationalist or a populist. On the contrary,
Zelensky is a native Russian speaker who also speaks Ukrainian, is of Jewish descent, and
supports closer relations with the West. Earlier in the campaign, observers anticipated that he
would attract votes mainly from southern and eastern Ukrainians who reject the alleged
corruption and pro-Russian sentiments of traditional regional elites but have felt marginalized in
Ukrainian politics since 2014.

Reform Challenges

Under ex-President Poroshenko, the Ukrainian government pursued an ambitious reform agenda.
In 2017, the International Monetary Fund (IMF) praised Ukraine’s implementation of key
reforms, including a reduction of the fiscal deficit, increase in gas prices (while retaining
subsidies for lower-income households), reform of the banking system, and reduction in
inflation.' Observers also noted progress in decentralization, health care reform, and judicial
reform.®

At the same time, domestic and international stakeholders criticized the Poroshenko government
for slowly implementing, failing to complete, or backsliding on key reforms, particularly with
regard to anti-corruption efforts (see discussion below). International partners and donors also
have underlined the importance of further reforms in the energy sector, sustainable pension
reform, the privatization of state-owned enterprises, and land sales (a moratorium has existed on
land sales since 2001).¢

12 International Monitoring Fund (IMF), “Ukraine Receives IMF Support but Must Accelerate Reforms,” IMF Country
Focus, April 4, 2017,

13 Organization for Economic Cooperation and Development (OECD), Maintaining the Momentum of Decentralization
in Ukraine (Paris: OECD Publishing, 2018); Maryna Rabinovych, Anthony Levitas, and Andreas Umland, Revisiting
Decentralization After Maidan: Achievements and Challenges of Ukraine’s Local Governance Reform, Kennan
Institute, July 16, 2018; UNIAN Information Agency, “Council of Europe Praises Judicial Reform in Ukraine,” June
13, 2019; Iryna Budz, “What Prevents Ukrainian Judiciary From Becoming Truly Effective And Independent?” Vox
Ukraine, July 24, 2019; Government of Ukraine, “Health Care System Reform,” at https://Awww . kamu. gov.ua/en/
reformi/frozvitok-lyundskogo-kapitalu/reforma-sistemi-ohoroni-zdorovya.

14 See, for example, Sagatom Saha and llya Zaslavskiy, Advancing Natural Gas Reform in Ukvaine, Council on Foreign
Relations, December 2018; IMF, “Reforming Ukraine’s Pension System,” in Ukraine: Selected Issues, March 7, 2017,
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In May 2019, President Zelensky was inaugurated amid some uncertainty about his
administration’s future course. Zelensky’s electoral platform lacked a detailed policy agenda,
although he attracted some reform-oriented economists to his campaign team.'® Many observers
have expressed concern about Zelensky’s lack of foreign policy and leadership experience at a
time of ongoing conflict with Russia.’® Some also have questioned his relationship with wealthy
businessperson (or “oligarch”) Thor Kolomoysky, who reportedly controls Ukraine’s most popular
television station {(which airs Zelensky’s shows); a former lawyer of Kolomoysky was appointed
the president’s chief of staff."”

Since taking power, Ukraine’s new president and government have unveiled an ambitious reform
program. They have proposed to implement rapidly a series of measures to tighten anti-corruption
legislation; promote long-awaited judicial, security, land, and privatization reforms; and invest in
infrastructure and defense.' Some of the first votes of Ukraine’s newly elected legislature were to
reduce the size of parliament, enact a fully proportional electoral system, and 1ift parliamentary
deputies” impunity from prosecution.'

Anti-corruption Efforts Under the Poroshenko Government. Under ex-President Poroshenko,
the implementation of anti-corruption reforms was a major concern of domestic and international
stakeholders. Combating corruption was to be a central focus of the Ukrainian government after
the 2014 Revolution of Dignity. Observers considered that high levels of corruption persisted,
however, and that many officials resisted anti-corruption measures. In public opinion polls,
respondents ranked corruption as one of the country’s most important issues. The NGO
Transparency International ranked Ukraine 120 out of 180 countries in its 2018 Corruption
Perception Index.”

The Poroshenko government’s initial reforms included the establishment of three related
institutions: the National Anti-Corruption Bureau of Ukraine (NABU), the Special Anti-
Corruption Prosecutor’s Office (SAP), and the National Agency for the Prevention of Corruption
(NAPC).H

pp. 19-37; World Bank, Ukraine Special Focus Note: Reforming Land Markets for Agricultural Growth, October 3,
2017; World Bank Group, Reducing Mavket Distortions for a Move Prosperous Ukraine: Proposals for Market
Regulation, Competition Policy, and Institutional Reform. March 2019,

13 Christopher Miller, “So Far, Zelenskiy Is High on Charisma and Light on Policy. Do Ukrainians Care?” RFE/RL,
April 8, 2019.

16 Others suggest, however, that Moscow may be less enthusiastic about Zelensky's victory if he brings new energy to
Ukraine's anti-corruption and democracy reforms. Alexander Baunov, “Putin Should Fear Ukraine’s Russia-Friendly
Front-Runner,” Foreign Policy, April 18,2019,

17 K olomoysky served as Daipropetrovsk’s governor for one year until falling out with Poroshenko in 2015. Before the
second-round presidential election, Kolomoysky won some preliminary court cases regarding the 2016 nationalization
of Ukraine’s largest commercial bank, PrivatBank, which he previously controlled. Matthias Williams and Natalia
Zinets, “Comedian Faces Scrutiny over Oligarch Ties in Ukraine Presidential Race,” Reuters, April 1, 2019; Natalia
Zinets, “Ukraine Could Nationalize PrivatBank Again if Needed: Central Bank,” Reuters, May 15, 2019; Roman
Olearchyk, “Volodymyr Zelensky Hires Oligarch’s Lawyer as Chief of Staff,” Financial Times, May 22, 2019.

1% Oleksiy Sorokin and Anna Myroniuk, “Zelensky to Cabinet: Adopt Budget, Lift Land Moratorium, Legalize
Casinos—Fast!” Kyiv Post, September 2, 2019; “Quick Wins, Big Promises: Zelensky’s Agenda for Parliament,
Government,” Kyiv Post, September 6, 2019,

1% Oleksiy Sorokin, “Zelensky’s Changes to Ukrainian Constitution, Explained,” Kyiv Post, September 6, 2019.

2 Transparency International, “Ukraine,” Corruption Perceptions Index 2018, at hitps:/www.transparency.org/country/
UKR.

2 For details, see John Lough and Viadimir Dubrovskiy, dre Ukraine s Anti-Corruption Reforms Working?, Chatham
House, November 2018.
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NABU and the SAP were to constitute the investigative and prosecutorial arms of Ukraine’s anti-
corruption efforts. Many observers believed, however, that these institutions did not have the
government’s full support. After repeatedly encountering resistance from within the government,
NABU came under legal pressure in February 2019 to close dozens of investigations into alleged
corruption, after Ukraine’s Constitutional Court ruled that the underlying basis for these
investigations, related to the crime of “illicit enrichment,” did not have a constitutional
foundation.”” In addition, many observers believed the SAP did not exhibit the independence
necessary to fulfill its functions.

NAPC, a third institution, was supposed to develop and implement Ukraine’s anti-corruption
strategy, with a focus on prevention, as well as establish a public electronic system for the
mandatory disclosure and verification of government officials’ assets and incomes. Over 100,000
officials submitted the first required declarations in 2016, with members of parliament (many of
whom come from the business world) appearing to openly report their assets.” However,
NAPC’s work moved forward slowly, and the verification process stalled.

The Poroshenko government repeatedly postponed the establishment of a fourth anti-corruption
institution, the High Anti-Corruption Court (HACC). In summer 2018, the government finally
established the HACC, after the United States, the EU, the IMF, and the World Bank called on the
government to move forward with the court’s establishment in line with international
recommendations.** Observers note that the HACC, which officially began to function in 2019,
requires the full empowerment and independence of NABU and the SAP, as well as legislative
changes that will allow for the prosecution of illicit enrichment.

Far Right and Attacks on Civil Society and Minorities. Some observers have expressed
concern about the rise of far-right Ukrainian nationalist groups in Ukraine. Such groups gained
attention during the 2013-2014 Euromaidan protests, when activists from groups like the
Freedom (Svoboda) political party and the Right Sector (Praviy Sektor) movement participated in
a violent wing of the resistance against the Yanukovych government.”® Some of these groups
transformed into wartime volunteer battalions, like the Azov Battalion, fought against Russian-
controlled forces in eastern Ukraine, and eventually were incorporated into Ukraine’s National
Guard. Some groups also established political parties.®

Although some far-right organizations have gained a certain legitimacy in Ukrainian society, they
have not been successful politically. In the 2019 parliamentary elections, the most prominent far-
right political parties and movements competed as a single bloc and won 2% of the vote (not
enough to receive party list seats) and one majoritarian seat. In comparison, the Freedom party
won less than 5% of the vote and received six majoritarian seats in the 2014 parliamentary
elections. In the 2014 presidential election, the Freedom party’s leader won 1% of the vote and
the Right Sector’s former leader won less than 1% of the vote.

22 Transparency International, “Constitutional Court Ruling Undermines Anti-corruption Achievements in Ukraine,”
March 1, 2019; Oleksandra Drik, “Why the West Should Be Worried About Ukraine’s Flagging Fight Against Graft,”
Atlantic Council, March 12, 2019.

23 Kateryna Boguslavska, “Full Disclosure: Tackling Public Corruption in Ukraine,” Chatham House, November 30,
2016.

24 Mare Jones, “IMF Backs Ukraine Anti-corruption Court Plan,” Reuters, July 25, 2018.

25 See, for example, Andrew Higgins and Andrew E. Kramer, “Converts Join with Militants in Kiev Clash,” New York
Times, February 21, 2014.

26 Christopher Miller, “Azov, Ukraine’s Most Prominent Ultranationalist Group, Sets Its Sights on U.S., Europe,”
RFE/RL, November 14, 2018.
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Far-right groups and others have been implicated in violent attacks against civil society activists,
journalists, and minorities, including members of the Roma and LGBT communities.”’ Human
rights NGOs reported more than 50 attacks on activists and human rights defenders in 2018 and a
few dozen more in the first half of 2019. Many of the attacks appeared to be at the local level,
allegedly as reprisals for investigations of corruption and other illegal activities. One prominent
case was that of Kateryna Handzyuk, an activist and city council employee who was the victim of
a severe acid attack in July 2018; she died of her wounds in November 2018. Another case is that
of local investigative journalist Vadym Komarov, who was attacked in May 2019 and died of his
wounds in June 2019.*

During the previous government, observers expressed concern that authorities did not thoroughly
investigate such cases and that, when prosecutions did occur, perpetrators may have been
punished but not always those who ordered the attacks.” In some cases, observers believe that
local government officials, rather than far-right groups, instigated attacks (although far-right
members also reportedly have been hired to carry out attacks).

Conflict with Russia

Many observers consider that of all the post-Soviet states, Ukraine’s independence has been the
most difficult for Russians to accept. Many Russians traditionally have considered much of
Ukraine to be a historical province of Russia and Ukrainians to be close ethnic brethren. In June
2019, Russian President Viadimir Putin said that “Russians and Ukrainians are one people ... one
nation.”* Most Ukrainians can speak Russian, whether as a primary or secondary language. An
estimated 15%-20% of the population identifies as ethnic Russian, mostly concentrated in the
south (Crimea) and cast, where ties to Russia are stronger than in the rest of the country. In Soviet
times, eastern Ukraine became home to a heavy industrial sector (including defense-related
manufacturing) that retained close economic ties to Russia after independence.

Even before 2014, however, the Russia-Ukraine relationship occasionally suffered turbulence,
with disputes over Ukraine’s ties to NATO and the EU, the status of Russia’s Crimea-based Black
Sea Fleet, and the transit of Russian natural gas via Ukraine to Europe. Under ex-President
Yanukovych, such disputes largely were resolved. By the end of 2013, Yanukovych appeared to
make a decisive move toward Russia, postponing the conclusion of an Association Agreement to
establish closer political and economic ties with the EU and agreeing instead to substantial
financial assistance from Moscow. This decision provoked the Euromaidan protests and,
ultimately, led to Yanukovych’s removal from power.

27 Amwesty International, Ukraine: Human Rights Under Pressure, Their Advocates Under Attack, February 8, 2019;
Office of the United Nations High Commissioner for Human Rights (OHCHR), Civic Space and Fundamental
Freedoms Ahead of the Presidential, Parliamentary and Local Elections in Ukraine in 2019-2020, March 12, 2019.

28 Fluman Rights Watch, “Ukraine: Address Attacks Against Activists and Human Rights Defenders,” October 3, 2018;
Ukrinform, “39 Attacks on Journalists and Activists Recorded in Ukraine This Year,” June 21, 2019; Human Rights
Watch, “Ukraine: Investigate Journalist’s Killing,” June 25, 2019.

2 Tetiana Kozak, “Who Is Ordering Attacks on Activists in Ukraine,” Open Democracy, August 23, 2018; RFE/RL,
“Ukrainian Court Sentences Five Men in Activist’s Death Following Acid Attack,” June 6, 2019.

3 Associated Press, “Putin: Russians, Ukrainians Are *One People,™ July 20, 2019.
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Figure 1. Ukraine
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Crimea

The Russia-Ukraine conflict arose soon after Yanukovych fled to Russia in February 2014.%
Moscow covertly deployed forces to Ukraine’s Crimea region and, after holding what most
observers consider to have been an illegal referendum on secession in March 2014, declared it
was incorporating Crimea directly into the Russian Federation. In explaining these actions,
Russian government officials characterized the change in power in Kyiv as a Western-backed
“coup” that, among other things, could threaten the security of the ethnic Russian population in
Crimea, cject Russia’s Black Sea Fleet from the region, and potentially even bring Ukraine into
NATO, something Moscow firmly opposed.

Since 2014, Russia has significantly increased its military presence in Crimea and suppressed
local dissent. Ukrainian officials say Russia has deployed more than 30,000 troops to the region,
as well as S-400 surface-to-air missile systems and other advanced weaponry.® The Office of the

3t Studies of the conflict include Richard Sakwa, Frontline Ulraine: Crisis in the Borderlands (1B. Tauris, 2016);
Michael Kofman et al., Lessons from Russia’s Operations in Crimea and Eastern Ukraine (RAND Corporation, 2017);
Samuel Charap and Timothy J. Colton, Everyone Loses: The Ukraine Crisis and the Ruinous Contest for Post-Soviet
Eurasia (Routledge/IISS, 2017); Lawrence Freedman, Ukraine and the Art of Strategy (Oxford University Press,
2019); and Sabine Fischer, The Donbas Conflict: Opposing Interests and Narratives, Difficult Peace Process, German
Institute for International and Security Affairs (SWP), 2019,

2 Patrick Tucker, “U.S. Intelligence Officials and Satellite Photos Detail Russian Military Buildup on Crimea,”

Defense One, June 12, 2019; UNIAN Information Agency, “Ukraine Intel Assesses Size of Russia’s Military Force
Amagsed in Occupied Crimea,” June 21, 2019.
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United Nations High Commissioner for Fluman Rights (OHCHR) has documented “multiple and
grave” human rights violations in Crimea and said that minority Crimean Tatars, who are
generally opposed to Russia’s occupation, have been “particularly targeted.”

Much of the international community does not recognize Russia’s purported annexation of
Crimea. Many states and international organizations have condemned Russia’s occupation of
Ukraine as a violation of international law and Russia’s own commitments under the 1975 Final
Act of the Conference on Security and Cooperation in Europe. More specifically, they also
consider it to be a violation of the 1994 Budapest Memorandum, in which Russia, together with
the United States and the United Kingdom (UK), reaffirmed its commitment “to respect the
independence and sovereignty and the existing borders of Ukraine,” as well as the “obligation to
refrain from the threat or use of force” against Ukraine.** In March 2014, the United Nations
General Assembly (UNGA) voted 100 to 11, with 58 countries abstaining, to affirm Ukraine’s
territorial integrity. The UNGA has passed further resolutions, most recently in December 2018,
that condemn the “temporary occupation” of Crimea and reaffirm nonrecognition of its
annexation,”

The Ukrainian government and state-owned companies seek to uphold their rights in and around
Crimea through international arbitration. In August 2019, the Paris-based International Court of
Arbitration awarded state-owned Oschadbank $1.3 billion in damages from Russia.*® Ukrainian
state-owned cnergy company Naftogaz secks $5.2 billion in compensation for its seized assets in
the Hague-based Permanent Court of Arbitration; the court ruled in March 2019 that Russia had
violated its bilateral investment treaty with Ukraine.”’ In a separate case before the Permanent
Court of Arbitration, the Ukrainian government seeks to broadly uphold its maritime rights
around Crimea under the United Nations Convention on the Law of the Sea (for more on Russia’s
maritime aggression, see “Sea of Azov and Kerch Strait,” below).”® The Russian government
refuses to recognize the international rulings against it.

Eastern Ukraine

After occupying Crimea, Moscow engineered the rise of new separatist movements in eastern
Ukraine (the Donetsk and Luhansk regions, collectively known as the Donbas; see Figure 1).
Beginning in April 2014, militants forcibly took power in several cities and towns, announced the
establishment of two separatist entities (the so-called Donetsk People’s Republic, or DPR, and the

3 OHCHR, “Situation of Human Rights in the Temporarily Occupied Autonomous Republic of Crimea and the City of
Sevastopol (Ukraine),” September 25, 2017,

* These assurances were provided in connection with Ukraine’s assent to the removal of nuclear weapons from its
territory. The official title of the Budapest Memorandum is the Memorandum on Security Assurances in Connection
with Ukraine’s Accession to the Treaty on the Non-Proliferation of Nuclear Weapons. United Nations General
Assembly/Security Counell (A/49/765, §/1994/1399), December 19, 1994, at https://digitallibrary un.org/record/
169471 ?In=en. For details, see Steven Pifer, The Trilateral Process: The United States, Ulraine, Russia and Nuclear
Weapons, Brookings, May 2011,

33 1J.N. General Assembly Resolutions A/RES/68/262, March 27, 2014; A/RES/71/205, December 19, 2016;
A/RES/72/190, December 19, 2017; and A/73/1.47, December 5, 2018.

36 Reuters, “Ukraine’s Oschadbank Awarded $1.3 Bln from Russia over Crimea Loss,” November 27, 2018;

37 Ukrinform, “Permanent Court of Arbitration: Russia Illegally Seizes Assets of Naftogaz in Crimea,” March 1, 2019;
RFE/RL, “Ukraine’s Naftogaz Seeks $5.2 Billion in Damages from Russia over Seized Crimea Assets,” August 1,
2019.

¥ Roman Olearchyk, “Ukraine Hits Russia with Another Legal Claim,” Financial Times, September 14, 2016;
Ukrinform, “Ukraine v. Russia: Permanent Court of Arbitration Publishes Positions of Parties,” June 11, 2019.
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so-called Luhansk People’s Republic, or LPR), and gradually expanded their control over
Ukrainian territory. Ukrainian government and volunteer forces restored state control over some
areas, but they also suffered some major defeats. These defeats included battles in which regular
Russian forees reportedly participated, near Ilovaisk (August-September 2014), the Donetsk
Airport {(September 2014-January 2015), and Debaltseve (January-February 2015).%

For Russia, the establishment of separatist entities in eastern Ukraine may have served multiple
purposes. The Russian government claimed it was secking to “protect” relatively pro-Russian
populations in these regions. Many observers believe, however, that Moscow sought to
complicate Ukraine’s domestic development and foreign policy and increase Russian leverage in
potential negotiations over Ukraine’s future trajectory.

Moscow continues to officially deny Russia’s involvement in the conflict in eastern Ukraine.
Many observers agree, however, that the Russian government has deployed troops to fight
unofficially, encouraged other Russian “volunteers” to join these troops, and supplied weapons
and equipment to local fighters. U.S. Special Representative for Ukraine Negotiations Kurt
Volker has stated that “Russia has 100 percent command and control of what is happening in the
occupied areas there—military forces, political entities, and direct economic activity.”* In May
2018, then-U.S. Ambassador to the United Nations Nikki Haley said “militants in eastern Ukraine
report directly to the Russian military, which arms them, trains them, leads them and fights
alongside them.”*!

The estimated number of Russian troops in eastern Ukraine has declined since peaking in 2015 at
about 12,000.% In February 2019, Ukraine’s ambassador to the United Nations said that “over
2,100 Russian regular military, mostly in key command and control positions,” were fighting in
castern Ukraine, with the total number of Russian-backed fighters about 35,000.%

The conflict’s intensity has declined since 2015, but fighting continues. In 2018, Special
Representative Volker characterized the conflict as a “hot war.™ U.S. officials and others
regularly call attention to the “humanitarian catastrophe” in castern Ukraine.*® According to
OHCHR, the conflict has led to around 10,000 combat deaths and more than 3,000 civilian
fatalities.**

This count includes the 298 foreign nationals killed in the July 17, 2014, downing of Malaysian
Airlines Flight 17, or MH17, a commercial aircraft en route from Amsterdam to Kuala Lumpur
that was shot down in Ukrainian airspace. Intelligence sources indicate that separatist forces
brought down the plane using a missile supplied by the Russian military. The MH17 tragedy
helped galvanize EU support for more substantial sanctions on Russia in response to its invasion
of Ukraine (see “Ukraine-Related Sanctions,” below). In June 2019, the Dutch government

* See, for example, Maj. Michael Cohen, “Ukraine’s Battle at lovaisk, August 2014: The Tyranny of Means,” Military
Review, Tane 10, 2016; Maj. Amos C. Fox, “Cyborgs af Litile Stalingrad”: A Brief History of the Battles of the
Donetsk Airport, Institute of Land Warfare, May 2019; and Maj. Amos C. Fox, “Battle of Debal’tseve: The
Conventional Line of Effort in Russia’s Hybrid War in Ukraine,” drmor (Winter 2017), pp. 45-52.

1S, Department of State, “Press Briefing with Kurt Volker, Special Representative for Ukraine Negotiations,”
November 8, 2018,

“' Remarks at the U.N. Security Council (S/PV.8270, 16), May 29, 2018, at https://imdocs.org/en/S/PV.8270.

42 Reuters, “Some 12,000 Russian Soldiers in Ukraine Supporting Rebels: U.S. Commander,” March 3, 2015,

43 Remarks at the U.N. Security Council (S/PV.8461, 23), February 12, 2019, at https://undocs.org/en/S/PV.8461.
41.8. Department of State, “Latest Developments on Ukraine Negotiations,” April 13, 2018.

4517.8, Department of State, “Press Briefing on Ukraine Negotiations,” January 29, 2018.

4 QHCHR, Report on the Human Rights Situation in Ukraine: 16 November 2018 to 15 February 2019, p. 6.
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announced a decision to prosecute three Russian citizens and a Ukrainian citizen for the downing
of MH17.%

In April 2019, days after Zelensky was elected president, the Russian government introduced new
procedures to expedite the process of acquiring Russian citizenship for residents of “certain
arcas” of Donetsk and Luhansk (a diplomatic euphemism for the nongovernment-controlled
areas). In July 2019, these procedures were expanded to apply to all residents of Donetsk and
Luhansk ** Russia has provided citizenship to residents in regions of other countries it has
militarily occupied (including Georgia’s Abkhazia and South Ossetia regions and Moldova’s
Transnistria region). Although the Russian government claims the policy has a humanitarian
justification, many observers contend it is intended to entrench Russia’s position in these regions
and could provide a potential pretext for future military action.”

Internally Displaced Persons and Transit Across the Contact Line

The conflict has led to a large number of internally displaced persons (IDPs). As of July 2019, the
Ukrainian government officially counted almost 1.4 million IDPs.*® International organizations
estimate the number of actually displaced persons to be closer to 800,000, as many IDPs still live
in or have returned to their homes but remain registered as IDPs to receive pensions (a
requirement established by the Ukrainian government).”! International organizations and NGOs
have called on Ukraine to allow residents of the “nongovernment-controlled areas” of eastern
Ukraine (the official term for the Russian-controlled areas) to receive their pensions without
having to register as 1DPs.>

Ukrainians are permitted to cross the approximately 300-mile long “contact line” that divides the
government- and nongovernment-controlled areas of Donetsk and Luhansk. In the first half of
2019, an average of about 1.1 million total crossings occurred per month via five official crossing
points.*® According to the U.N. High Commissioner for Refugees (UNHCR), most crossings are
by female and elderly residents of nongovernment-controlled areas, mainly to collect pensions.™

47 Among MH17’s passengers were 193 Dutch citizens and 18 citizens of other EU countries. Government of the
Netherlands, “Suspects To Be Prosecuted for the Downing of Flight MH17,” press release, June 19, 2019; Claire
Parker, “Here’s What We Know About the Four Suspects Charged with Downing Flight MH17,” Washington Post,
June 19, 2019.

8 The measures also apply to, among others, former residents of Ukraine’s Crimea region who left the region before
Russia’s occupation. Nataliya Vasilyeva, “Russia Offers Ukrainians in Conflict Zones Quick Citizenship,” AP, April
24,2019; RFE/RL, “Putin Widens Citizenship Offer to All Residents of Ukraine’s Donetsk, Luhansk Regions,” July
18,2019,

4 (Observers note that Russia justified its invasion of Georgia in 2008 in part by asserting the need to defend Russian
citizens in Georgia’s South Ossetia region. See, for example, Yuri Zoria, “Is Russia’s Passport Scheme in Donbas a
Harbinger of Full-Scale Invasion Like in 2008 Georgia?” Euromaidan Press, May 14, 2019.

30 Ukrainian Ministry of Social Policy, July 15, 2019, at hitps://www.msp.gov.ua/news/17351.html.

S Internal Displacement Monitoring Centre, at http://www.intemal-displacement.org/countries/ukraine; Krzystof
Nisczypor, “In the Shadow of War: Ukraine’s Policy Towards Internally Displaced Persons,” OSW Centre for Eastern
Studies (Warsaw), January 16, 2019.

2 Previously, the government could deny internally displaced persons (IDPs) pensions if they failed to be present at
their place of registration during spot checks (i.e., because they had returned to their homes in the nongoverament-
controlled areas). In September 2018, Ukraine’s Supreme Court upheld an earlier ruling that the government could not
deny pensions based on residency verification mechanisms. UN. High Commissioner for Refugees (UINHCR),
“Supreme Court of Ukraine Takes Landmark Decision to Protect Peusion Rights of IDPs,” Septeraber 7, 2018; Human
Rights Watch, “Ukraine: Pension Issues, Crossing Conditions,” July 10, 2019.

SHUNHCR, “Checkpoints Monthly Crossings ~ Online Dashboard,” at hitps://www.unhcr.org/ua/en/resources.
3 UUNHCR/Right to Protection, “Eastern Ukraine Checkpoint Monitoring — Online Dashboard — 2019, at
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Vehicular traffic is permitted, although the bridge that serves as the sole crossing point in
Luhansk (near the town of Stanytsia Luhanska) is too damaged for vehicles to cross and is
generally unsafe for pedestrian traffic.”

The Ukrainian government is taking measures to facilitate transit to and from the nongovernment-
controlled arcas. In July 2019, the government issued an order to liberalize the crossing regime by
allowing individuals to carry all goods through crossing points except those specifically
prohibited (the crossing regime currently prohibits all goods except those specifically
permitted).*® That month, the government also announced its intent to repair the Stanytsia
Luhanska bridge, the sole crossing point in the Luhansk region.”’

The Ukrainian government currently prohibits cargo traffic to and from the nongovernment-
controlled areas. Until 2017, the Ukrainian government permitted some trade with the separatist
regions of eastern Ukraine, especially in coal used in domestic power planis and sold abroad. In
particular, encrgy companies in the separatist regions owned by prominent Ukrainian
businessman Rinat Akhmetov recognized Ukrainian authority and paid taxes.*® After some
Ukrainians launched an unofficial blockade against this trade in early 2017, the separatist entities
reportedly took control of companies including those owned by Akhmetov. In response, the
Ukrainian government officially suspended all cargo traffic, until the proper owners of the
companies regain control.

Minsk Agreements

Efforts at conflict resolution are structured around a set of measures known as the Minsk
agreements. The Minsk agreements were signed in 2014 and 2015 by representatives of Russia,
Ukraine, and the Organization for Security and Cooperation in Europe (OSCE)}—members of
what is known as the Trilateral Contact Group—together with de facto representatives of the
nongovernment-controlled areas of eastern Ukraine. The agreements are supported by a broader
international grouping known as the Normandy Four (or Normandy Format): France, Germany,
Russia, and Ukraine.

The first Minsk agreements were signed in September 2014. They included a 12-point agreement
known as the Minsk Protocol, signed just days after the defeat of Ukrainian government and
volunteer forces at Hovaisk, and a follow-up memorandum outlining measures for a cease-fire

hitps://www unher.org/ua/en/resources.
3% Fluman Rights Watch, “Ukraine: Barriers to Free Movement for Older People,” November 29, 2018,

56 This change in policy was initially proposed by the previous government in June 2018 but was not implemented prior
to the change in government. UNHCR, Freedom of Movement Across the Line of Contact in Eastern Ukraine, July
2018, pp. 1, 4; Ukrainian Ministry of Temporarily Occupied Territories and Internally Displaced Persons, “A New
Order for Crossing the Contact Line in the East Approved.” July 18, 2019.

57 Organization for Security and Cooperation in Europe (OSCE), “OSCE Chair Lajédk Welcomes New Recommitment
to Ceasefire in Bastern Ukraine and Plans for Urgently Needed Repairs to Stanystia Luhanska Bridge; Urges Sides to
Honour and Implement Them,” press release, July 18, 2019; UNIAN Information Agency, “Russia Occupation Troops
Tmpede Experts® Access to Damaged Bridge in Donbas Disengagement Area,” July 24, 2019.

% Nataliya Vasilyeva, “Ukraine’s Richest Man Plays Both Sides of War’s Frontline,” Associated Press, September 22,
2015,

* Fred Weir, “In Ukraine, Blockade Threatens to Force Issue at Heart of Civil War,” Christian Science Monitor,
February 28, 2017; RFE/RL, “Ukraine Announces Suspension of Cargo Traffic with Separatist-Held Areas,” March 15,
2017,

Congrassional Research Service 13



33

Ukraine: Background, Conflict with Russia, and U.S. Policy

and international monitoring mission.® The Minsk Protocol failed to end fighting or prompt a
political resolution to the conflict.
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% “Protocol on the Qutcome of Consultations of the Trilateral Contact Group on Joint Steps Aimed at the
Implementation of the Peace Plan of the President of Ukraine, P. Poroshenko, and the Initiatives of the President of the
Russian Federation, V. Putin,” September 5, 2014, at https:/peacemaker.un.org/sites/peacemaker.un.org/files/
UA_140905_MinskCeasfire_en.pdf; and “Memorandum on the Implementation of the Provisions of the Protocol {...],”
September 19, 2014, at https:/peacemaker.un.org/sites/peacemaker.un.org/files/
UA_140919_MemolImplementationPeacePlan_en.pdf.

¢t “Package of Measures for the Iimplementation of the Minsk Agreements,” February 12, 2015, at
https://peacemaker.un.org/sites/peacemaker un.org/files/UA_150212_MinskAgreement_en.pdf.

62 See, for example, “What Are the Minsk Agreements?” Economist, September 14, 2016; U.S. Department of State,
“U.S. Special Representative for Ukraine Negotiations Kurt Volker,” Noventber 3, 2017; Tim B. Peters and Anastasiia
Shapkina, The Grand Stalemate of the Minsk Agreements, Konrad Adenauer Stiftung, February 2019; and Anna Hess
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The Minsk agreements have been endorsed by the UN. Security Council, which includes Russia
as a permanent member; UN. Security Council Resolution 2202 (2015) endorses and calls on all
parties to fuily implement the package of measures.” In June 2018, a Security Council
“presidential statement” condemned ongoing cease-fire violations and called for the
implementation of disengagement commitments and withdrawal of heavy weapons. It also urged
“[the] parties to recommit to the peace process [and] achieve immediate progress in the
implementation of the Minsk agreements.”* The statement underlined the Security Council’s
“full support for the sovereignty, independence, and territorial integrity of Ukraine.”

The United States supports the efforts of the Trilateral Contact Group and the Normandy Four. In
the last two years, U.S. policy toward the Ukraine conflict has been directed mainly through the
office of the U.S. Special Representative for Ukraine Negotiations. In July 2017, the U.S.
Department of State established this position to advance “U.S. efforts to achieve the objectives set
out in the Minsk agreements” and “to hold regular meetings with Ukraine and the other members
of the Normandy Format.”®

Implementation Status of the Minsk-2 Agreement

Of Minsk-2’s 13 measures, only one (measure 13) arguably has been fully implemented: the
establishment of working groups within the Trilateral Contact Group to address the
implementation of various aspects of the Minsk agreements.

Many of Minsk-2’s most significant measures largely remain unfulfilled to date:

® No lasting cease-fire exists, and heavy weapons have not been fully withdrawn
from the defined security zones (measures 1 and 2).% Although cease-fires are
declared periodically (including, most recently, a “harvest cease-fire” from July
21, 2019), such cease-fires are temporary, often violated, and eventually break
down. YAt the end of June 2019, the parties implemented a related step: the
withdrawal of armed forces and hardware within a small “disengagement area”
near the town of Stanytsia Luhanska.®® If this withdrawal holds, observers believe
it will improve security for civilian transit in the Luhansk region, including by
allowing for repairs to the Stanytsia Luhanska bridge.®

Sargsyan, Unpacking Complexity in the Ukraine Peace Process, Center for Security Studies (ETH Zurich), April 2019,
8 1J.N. Security Council Resolution 2202 (2015), at https://undocs.org/S/RES/2202(2015).

% 1J.N. Security Council, “Condenming Continuous Ceasefire Violations in Eastern Ukraine, Security Council
Presidential Statement Expresses Grave Concern About Severe Impact on Civilians,” SC/13367, June 6, 2018.

$51J.S. Department of State, “Secretary Tillerson Appoints Ambassador Kurt Volker Special Representative for
Ukraine Negotiations,” July 7, 2017.

% See, for example, remarks by Ertugrul Apakan, Chief Monitor, OSCE Special Monitoring Mission to Ukraine, in the
U.N. Security Council, February 12, 2019 (S/PV.8461, 4-5/28), at https://undocs.org/en/S/PV.8461.

7 On August 7, 2019, Ukrainian Armed Forces Commander and Chief of Staff Ruslan Khomchak said that six
Ukrainian servicemen had been killed since the start of the cease-fire less than three weeks before. Ukrinform, “Six
Ukrainian Soldiers Killed, Nine Wounded During ‘Harvest Ceasefire,” August 7, 2019.

8 Disengagement areas are provided for not in the Minsk-2 measures but in a September 2016 Framework Decision on
Disengagement of Forces and Hardware. See OSCE, “Special Representative of the OSCE Chairperson-in-Office in
Ukraine Sajdik Welcomes Framework Decision on Disengagement of Forces and Hardware,” September 21, 2016.
 Hromadske International, “Ukraine’s War-Torn Stanytsia Luhanska Sees Historic Separation of Forces,” June 27,

2019; UNIAN Information Agency, “OSCE Officially Confirms Disengagement Near Stanytsia Luhanska in Donbas,”
June 30, 2019.
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e Foreign (namely Russian) armed formations, weapons, and mercenaries
reportedly still are present in the region (measure 10).

e  Although Ukraine has adopted and twice extended a law providing for a special
form of local government in certain areas of Donetsk and Luhansk and amnesty
for participants in the conflict, these provisions are to enter into force only after
local elections are held and illegal armed formations withdraw from the country.
The law is neither permanent nor accompanied by constitutional amendments on
decentralization (that are to reference “specificities” of certain areas of Donetsk
and L%fansk). The law is scheduled to expire on December 31, 2019 (measures
5, 1)

®  Although local authorities in the nongovernment-controlled areas claim to have
held elections in November 2018, neither Ukraine nor international stakeholders
recognize these elections as in accordance with Ukrainian law, international
standards, or the Minsk agreements {measure 12).

e In the absence of permanent legislation on the special status of the
nongovernment-controlled areas, constitutional reform, and legitimate local
elections, Russia has not returned full control of Ukraine’s state border to the
government of Ukraine {measure 9).

s Ajthough donors and nongovernmental organizations direct some humanitarian
assistance to nongovernment-controlled areas, aid organizations’ access to these
areas is not ensured and aid delivery and distribution does not operate on the
basis of an agreed-upon international mechanism.” According to the
International Crisis Group, “the overwhelming bulk of aid to rebel-held areas
comes from the Russian government ... but independent aid workers say it’s
unglear how many of those goods actually reach the people in need” (measure
N>

Some of Minsk-2"s other measures have been at least partially fulfilled:

* An international monitoring mission in the nongovernment-controlled areas
monitors cease-fire violations and the presence of heavy weaponry within
defined security zones (measure 3) (see “OSCE Special Monitoring Mission for
Ukraine” text box, below).

s  Ukraine’s law on interim local self-government appears to address what Minsk-2
refers to as the “modalities” of local elections and the future “special regime”
that is to govern certain arcas of Donetsk and Luhansk. In addition, Ukraine’s
legislature passed a resolution on March 17, 2015, listing the cities, towns, and
other settlements to which the law on local self-government applies.” The extent
to which these issues have been the subject of a “dialogue” with representatives
of the nongovernment-controlled areas might be open to interpretation (measure
4).

e Prisoner exchanges occasionally have occurred, although as of September 2019
Ukrainian officials state that more than 110 Ukrainians remain illegally detained

™ Law of Ukraine No. 1680-VII, as amended, at https://zakon.rada. gov na/laws/show/en/1680-18.

™t See, for example, Ukrinform, “U.N. Sends over 180 Tonnes of Humanitarian Aid to ORDLO,” July 26, 2019.
72 Anna Arutunyan, “Getting Aid to Separatist-Held Ukraine,” International Crisis Group, May 13, 2019.

73 Resolution of the Verkhovna Rada of Ukraine No. 252-VIIL, at https:/zakon rada.gov.ua/laws/show/252-viii.
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in Russia and occupied Crimea and more than 225 remain illegally detained in
nongovernment-controlled regions in eastern Ukraine (measure 6).*

A major prisoner exchange took place in December 2017, when the Ukrainian
government and de facto authorities in the nongovernment-controlled areas
arranged a prisoner swap in which over 230 prisoners held by the government
were exchanged for over 70 prisoners in the nongovernment-controlled areas.”

Another major prisoner exchange took place in September 2019, when Russia
and Ukraine each freed 35 individuals. Among those Russia freed were some of
Moscow’s most prominent Ukrainian political prisoners and prisoners of war,
including 24 sailors Russia illegally detained in November 2018; Crimea-based
filmmaker Oleh Sentsov; and 21-year-old Pavlo Hryb, who was forcibly removed
from Belarus in 2017. Prisoners Ukraine freed included Kirill Vyshinsky, a
Ukrainian-Russian journalist charged with treason; Volodymyr Tsemakh, a
person of interest in the downing of MH17 whom Dutch prosecutors interviewed
before his release; separatist and volunteer fighters; and suspected spies.”®

s  Although some “modalities” for resuming socioeconomic ties with the
nongovernment-controlled areas appear to have been defined, “full” social and
economic linkages with nongovernment-controlled areas have not been restored
{measure 8). Residents may receive pensions and other social benefits, and they
may conduct individual trade and transit across the contact line. As of August
2019, however, transit remains restricted to official crossing points that continue
to be in need of improvements, cargo traffic remains prohibited, and Ukraine’s
bmkmg @ystcm does not operate in the nongovernment-controlled areas.’

OSCE Spec:al Momtormg M|ssmn for Ukrame

“The OSCE’s Specxal Momtormg Mlssmn (SMM) for Ukraine is an unarmed civilian momtormg mission that was.
established in 2014 after Russia's occupation of Crimea but prior to the outb of hostilities in eastern Ukrame
 (and, hence, prior to the September 2014 signing of the ‘msk Protocol) The SMM is deployed: throughout L
Ukraine but focuses especta!!y onthe nongovernment-concrolled areasin Donetsk: and Luhansk: As of july 201 9,

| the SMM mciudes 760 mternauona{ momtors, mcludmg 57 from the Umted States, the SMM s largest contrnbutor G
jThe SMM issues ‘daily and spot monitoring reports on the securrcy situation and facilitates the delivery of
‘humanitarian aid: In addition to the SMM, the OSCE operates an. Observer MISS at the Russian. Checkpomts
;Guko‘vo‘ a‘nd‘Do retsk {both wnhm Russla) o momtor border crossmgs to and from eastern Ukrame G

: ‘Séi‘u‘ﬁces' OSCE Specnal Momtormg Mlsston to Ukrame, "Status Report as of July 15 20! 9 7ty 19, 2019, it
: htcp 'www.osce.orglspacial-monitoring-mission-to- ukra|ne/426]4 ‘OSCE Observer stslon web age at \
osce. org/observer~m:ssnon-at—russxan checkpomts-guk

7 Tryna Matviyishyn, “What Price Did Ukraine Pay for Prisoner Exchange?” Ukrainedlert, Atlantic Council,
September 8, 2019.

75 Other prisoners also were released in December 2017 but reportedly chose not to be transferred across the conflict
lines. Inna Varenytsia, “Ukrainian Authorities and Separatist Rebels Swap Prigsoners,” Associated Press, December 27,
2017.

76 Oksana Grytsenko, “What We Know About 35 Ukrainian Political Prisoners Released from Russia,” Kyiv Post,
September 7, 2019; Hromadske International, “The Great Exchange: Whom Did Ukraine Send to Russia?” September
7,2019.

7 See, for example, Olga Malchevska, “The Killer Queues of Ukraine,” BBC World Service, May 28, 2019; UNHCR,
“UNHCR Voices Needs for Improvements at Stanytsia Luhanska Entry-Exit Crossing Point to the President of Ukraine
and the President of the EU Council,” press release, July 8, 2019.
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With regard to the Minsk agreements’ implementation, the Ukrainian and Russian governments
emphasize what they consider to be the other party’s failures in fulfilling key responsibilities.
Ukrainian officials prioritize an end to the armed conflict and Russian occupation, both on
principle and as a necessary condition for establishing a secure environment to hold democratic
local elections. They call on Russia to enforce a cease-fire among Russian-controlled forces,
withdraw heavy weapons, withdraw its official and unofficial military forces, and create an
environment that allows local elections to be held in accordance with Ukrainian law and
international standards, leading to restoration of Ukraine’s control over its state border,” Under
ex-President Poroshenko, the Ukrainian government also called for the establishment of an
international peacekeeping mission throughout the nongovernment-controlled areas that would
help enforce a cease-fire.

The Russian government, for its part, claims the Ukrainian government is as responsible as the de
facto authorities in the nongovernment-controlled areas for cease-fire violations and the failure to
withdraw heavy weapons (for which Moscow disavows responsibility). Russia also calls on
Ukraine, irrespective of the security environment, to fulfill its political and economic obligations,
including the enactment of a permanent and immediate grant of special status to the
nongovernment-controlled arcas and related constitutional reforms, restoration of economic links,
and an amnesty for all conflict participants.”

Russian officials also have criticized the Ukrainian government’s earlier call to establish an
international peacekeeping mission throughout the nongovernment-controlled arcas as something
not envisioned by the Minsk agreements. However, Russian President Putin also has proposed the
establishment of an international peacekeeping force in the region, albeit only along the line of
contact to protect OSCE monitors and help separate the conflicting sides.®

Many observers have questioned Russia’s commitment to implementing the Minsk agreements,
despite the UN. Security Council’s endorsement and Russia’s official expressions of support.
Unlike Russia’s policy toward Crimea, Moscow formally recognizes the nongovernment-
controlled areas in eastern Ukraine as Ukrainian territory. Moscow denies its own leading
political and military role in the conflict, however, and disavows responsibility for implementing
the Minsk agreements or for the actions of local authorities and armed forces. Ukraine, the EU,
and the United States consider the holding of so-called DPR and LPR elections in November
2018 to be in violation of the Minsk agreements (Russia says these clections fall outside the
agreements’ scope).®! Ukraine, the EU, and the United States also consider Russia’s new policy

% See, for example, United Nations, “Statement of the Ministry of Foreign Affairs of Ukraine on the Fifth Anniversary
of the Beginning of Russian Armed Aggression Against Ukraine,” February 20, 2019, at hitps://undocs.org/pdf?
symbol=en/S/2019/180.

7% Moscow claims that Ukraine’s law on interim self-government postpones the grant of special status in a way that is
contrary to Minsk-2, as the law first requires the withdrawal of illegal armed formations and the holding of local
elections. Minsk-2 appears to call for Ukraine to implement constitutional decentralization reforms before local
elections are to be held (it makes no reference to the timing of the withdrawal of illegal armed formations). See, for
example, United Nations, “Brief Overview of Actions by the Kiev Authorities That Undermine the Prospects of a
Peaceful Settlement in Ukraine,” February 19, 2019, at https:/undocs.org/pdf?symbol=en/S/2019/163.

8 Tony Wesolowsky, “Explainer: Does Putin’s Peacekeeper Proposal for Ukraine Have Any Merit?” RFE/RL,
September 6, 2017.

81 See, for example, European Council, “Declaration by the High Representative on Behalf of the EU on the ‘Elections’
Planned in the So-Called ‘Luhansk People’s Republic” and ‘Donetsk People’s Republic’ for 11 November 2018,”
November 10, 2018; and U.S. Departiment of State, “Condemning Sham ‘Elections’ in Russia-Controlled Eastern
Ukraine,” November 12, 2018.
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of facilitating citizenship for residents of Donetsk and Luhansk to be contrary to “the spirit and
the objectives” of the Minsk agreements.*

Some observers have questioned whether Ukraine is committed to the Minsk agreements. In
general, Ukrainian officials view the agreements through a wide lens: the need to roll back
Russian aggression throughout Ukraine, including Crimea, and avoid any legitimization of its
effects. In February 2018, then-President Poroshenko signed a law on “ensuring state
sovereignty” in “temporarily occupied territories” that designates Russia as an aggressor state and
does not refer to the Minsk agreements.® For his part, President Zelensky has said that Ukraine is
“prepared to do everything required by the Minsk agreements [and] to follow all the steps needed
to implement the agreements in order to finally achieve peace.”™ In July 2019, Zelensky
appeared to propose a new format for peace talks that would expand the Normandy Format to
include the United States and the UK, both signatories (together with Russia and Ukraine) of the
1994 Budapest Memorandum that offered security assurances to Ukraine.®

Sea of Azov and Kerch Strait

On November 25, 2018, Russian coast guard vessels in the Black Sea forcibly prevented two
small Ukrainian artillery boats and a tugboat from passing through the Kerch Strait, the waterway
connecting the Black Sea to the Sea of Azov (see Figure 2).% Russian authorities detained the
boats and their crew and took them to the town of Kerch, in Crimea. The sailors were arrested and
placed in pretrial detention on charges of illegally crossing what Russia refers to as its state
border (i.e., territorial waters around occupied Crimea). Previously, in September 2018, a
Ukrainian command ship and tugboat transited the Kerch Strait without incident, escorted by
Russian coast guard vessels (other ships have arrived over land).*’

Ukraine and its international partners (including the EU and the United States) considered the
November 2018 incident to be a major violation of international law and an escalation in Russia’s

82 Furopean Council, “Buropean Council Conclusions on the MFF, Climate Change, Disinformation and Hybrid
Threats, External Relations, Enlargement and the Buropean Semester, 20 June 2019,” June 20, 2019, Also see U.S.
Department of State, “Russia’s Decision to Grant Expedited Citizenship to Residents of Russia-Controlled Eastern
Ukraine,” April 24, 2019; UN. News, “Security Council: U.N. Calls for “Spirit and Letter” of Ukraine Agreements to
Be Upheld, as Russia Issues Stmplified Citizenship Decree,” April 25, 2019, and RFE/RL, “Volker: Moscow’s
Passport Move For Donbas Residents Diverges from Peace Plan,” July 19, 2019.

83 Law of Ukraine No. 2268-VIIL, at https://zakon.rada.gov.ua/laws/show/2268-19.

84 Nicholas Connolly, “Ukraine Ready for Peace, President Volodomyr Zelenskiy Tells DW,” DW (Germany), July 5,
2019.

85 Zelensky did not state that his proposal was linked to the status of the United States and the United Kingdom (UK) as
signatories of the Budapest Memorandum. Former Prime Minister and presidential candidate Yulia Tymoshenko has
called for international discussions to be held within the framework of the Budapest Memorandum, which provides for
consultations among signatories “in the event a situation atises that raises a question concerning these commitments.”
RFERL, “Exclusive: Tymoshenko Defends Decision Not to Fight over Crimea, Attacks Minsk Process,” March 18,
2019; UNIAN Information Agency, “Zelensky Offers Putin Talks Involving Trump,” July 8, 2019.

3 After ramming the tugboat and blockading all three boats for hours, the Russian vessels reportedly fired on them as
they sought to leave the area, injuring six sailors. Dmitry Gorenburg and Michael Kofman, “Russia and Ukraine Had a
Short Naval Battle. Here’s What You Need to Know,” Washington Post, November 28, 2018; and Andrzej Wilk, “The
Russian Attack on Ukrainian Ships in the Black Sea: The Military Aspects,” Centre for Eastern Studies (Warsaw),
November 28, 2018,

87 Ridvan Bari Urcosta, “Ukraine’s Strategic Aims in the Sea of Azov,” Eurasia Daily Monitor, Jamestown
Foundation, October 17, 2018; Yuri Zoria, “Ukrainian Warships Break Russian De-Facto Blockade in Azov Sea to
Create Naval Base,” Euwromaidan Press, September 25, 2018,
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efforts to control maritime access to eastern Ukraine.*® In May 2018, President Puiin opened a
new 12-mile-long bridge over the Kerch Strait linking Russia to occupied Crimea. The bridge
was designed to accommodate an existing shipping lane, but it imposed new limits on the size of
ships that transit the strait. Observers note that since the bridge’s opening, Russia has stepped up
its interference with commercial traffic traveling to and from Ukrainian ports in Mariupol and
Berdyansk, which export steel, grain, and coal.” Russia also has bolstered its maritime forces in
the Sea of Azov.”®

The U.N. High Commissioner for Human Rights considered the 24 Ukrainian sailors to be
prisoners of war.”' On May 25, 2019, the U.N.-established International Tribunal for the Law of
the Sea issued an order requiring Russia to release the sailors and ships.”® Although the Russian
government said it did not recognize the tribunal’s authority in this matter, it released the sailors
as part of a prisoner exchange in September 2019.

Figure 2. Southern Ukraine and the Sea of Azov
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Sources: Graphic produced by CRS. Map information generated using data from the Department of State, Esri,
and Delorme.

# A 2003 bilateral agreement between Ukraine and Russia affirms freedom of navigation through the strait for both
g g g

countries. Some argue that customary international law as reflected in the United Nations Charter on the Law of the

Sea, or UNCLOS, also does that. See http://www.fao.org/fishery/shared/faolextrans jsp?xp FAOLEX=LEX-

FAOC045795, and hitps://www.incn.org/theme/marine-and-polar/our-work/international-ocean-governance/unclos.

89 Russian authorities reportedly have imposed delays at the bridge and conducted inspections of vessels. They also

have established notification and transit procedures for ships seeking to pass through the strait; during the November

25, 2018, incident, Russian authorities invoked what they considered noncompliance with these procedures as partial

Jjustification for denying passage to the Ukrainian vessels. Oksana Grytsenko and Kostyantyn Chernichkin, “Dangerous

Waters: As Russia Monopolizes Azov Sea, Mariupol Feels Heightened Danger,” Kyiv Post, August 3, 2018,

90 Joshua Kucera, “Russia Transfers Five Warships Out of Caspian Sea,” Eurasianet, June 25, 2018.

L OHCHR, Report on the Human Rights Situation in Ukraine: 16 November 2018 to 15 February 2019, p. 3.

92 International Tribunal for the Law of the Sea, “Tribunal Prescribes Provisional Measures Ordering the Russian

Federation to Release Three Ukrainian Naval Vessels and Their 24 Servicemen,” press release, May 25, 2019.
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Ukraine’s Church Becomes Independent of Moscow

The Kerch Strait incident emerged against the backdrop of an increase in tensions between Russia
and Ukraine over the issue of the Ukrainian Orthodox Church’s formal independence (i.e.,
autocephaly) from the Russian Orthodox Church (ROC). In Ukraine, Orthodox churchgoers
traditionally have been divided mainly between parishes belonging to a self-declared Ukrainian
Orthodox Church-Kyiv Patriarchate (UOC-KP) and those belonging to the ROC-subordinated
Ukrainian Orthodox Church-Moscow Patriarchate (UOC-MP). In January 2019, the Ecumenical
Patriarch recognized an autocephalous Orthodox Church of Ukraine (OCU), which incorporated
both theg{(yiv Patriarchate and a smaller self-declared Ukrainian Autocephalous Orthodox
Church.”™

Observers consider the OCU’s development to be a long-term process. As of July 2019, less than
5% of the Moscow-subordinated parishes in Ukraine had formally transferred their allegiance to
the OCU.** In recent months, the pace of transferring parishes has slowed. Observers attribute this
shift to a combination of ROC opposition and parish reluctance, as well as the OCU’s internal
strife: three months after the establishment of the OCU, the UOC-KP’s former spiritual leader,
Patriarch Emeritus Filaret, attempted to reestablish the UOC-KP under his authority (Filaret had
agreed not to serve as the OCU’s Metropolitan).”® Other Orthodox Churches have yet to
recognize the OCU.

Russia strongly opposes Ukrainian autocephaly and claims that it threatens the religious freedom
and safety of ROC parishioners.”® Ukrainian officials and some observers have cautioned that
Russia could use such allegations to justify new interventions.”” U.8. Secretary of State Michael
Pompeo has called the granting of autocephaly “a historic achievement” and encouraged
“government and Church officials to promote tolerance and respect for the freedom of members
of all religious affiliations to worship as they choose.”™

Economy

As part of the Soviet Union, Ukraine was responsible for a large share of the country’s
agricultural and industrial production. The Soviet Union’s collapse led to a severe economic
contraction: Ukraine’s gross domestic product (GDP) reportedly dropped by over 60% from 1989

9 Feumenical Patriarchate, “Patriarchal and Synodol Tomos for the Bestowal of the Ecclesiastical Status of
Autocephaly to the Orthodox Church in Ukraine,” January 14, 2019, at https://www patriarchate.org/-/patriarchikos-
kai-synodikos-tomos-choregeseos-autokephalou-ekklesiastikou-kathestotos-eis-ten-en-oukraniai-orthodoxon-ekklesian.
94 Bohdan Ben, “New Independent Church and Moscow Patriarchate Vie for Parishes in Ukraine,” Furomaidan Press,
January 30, 2019; UNIAN Information Agency, “Over 500 Moscow Patriarchate Parishes in Ukraine Join New
Orthodox Church — Leader,” July 28, 2019.

95 Oksana Grytsenko, “Power Struggle Shakes New Ukraine’s Orthodox Church,” Kyiv Post, June 26, 2019; Alya
Shandra, “Honeymoon Over for Orthodox Church of Ukraine as Its ‘Creator” Goes into Schism,” Buromaidan Press,
July 6, 2019,

96 Gabby Deutch, “Ukraine’s Spiritual Split from Russia Could Trigger a Global Schism,” A#lanric, October 11, 2018;
Robert Person and Aaron Brantly, “The Ukrainian Orthedox Clurch Is Trying to Withdraw from Moscow’s Control.
The Kremlin Is Not Happy,” Washingtor Post, October 31, 2018; Christine Borovkova and Andreas Umland, “How
Russia’s Orthodox Church Rejects Ukrainian Autocephaly,” Pox Ukraine, August 6, 2019,

7 Mykola Vorobiov, “Kremlin’s Destabilization Strategy Ahead of Ukrainian Presidential Elections,” Eurasia Daily
Monitor, Jamestown Foundation, March 11, 2019.

9 11.8. Departmert of State, “Declaration of Ukrainian Autocephaly,” January 10, 2019.
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t0 1999.% Ukraine’s economy recovered for much of the 2000s but was hit hard by the 2008-2009
global recession, with GDP declining by almost 15% in 2009. After returning to growth in 2010-
2011, the economy stagnated in 2012-2013 and then again declined after Russia’s 2014 invasion,
with GDP falling by 7% in 2014 and 10% in 2015.'%

In recent years, Ukraine’s economy has shown signs of stabilization, due in part to international
assistance, including about $10 billion in loans from the IMF.' GDP growth was about 2.4% a
year in 2016-2017 and 3.3% in 2018. The IMF forecasts annual growth of about 2.7%-3.1% from
2019 t0 2021.

Poverty has declined in recent years, although it remains higher than before Russia’s 2014
invasion. The World Bank estimates that the percentage of Ukrainians living in moderate poverty
was 16% in 2018, down from a height of 27% in 2016 (but up from 14% in 2013).* The official
unemployment rate for 2018 was about 9%. About 20% of Ukrainian laborers work in agriculture,
a sector of the economy that accounts for about 10% of GDP.'®

Ukraine’s economy depends in patt on remittances from labor migration. From 2015 to 2018,
remiftances made up about 10% of Ukraine’s GDP. In 2017, Russia was estimated to be the
source of more than 50% of Ukrainian remittances, followed by the United States (8%) and
Germany (5%)."*

Trade

In 2013, Russia, Ukraine’s largest trading partner, began to impose restrictions on trade in
response to Ukraine’s plans to conclude a free trade agreement with the EU. Further restrictions
followed in 2014-2015, and Russia suspended its own free trade agreement with Ukraine in 2016.
Ukraine also introduced trade restrictions against Russia. Excluding exports from occupied
Crimea and nongovernment-controlled areas in eastern Ukraine, the total value of Ukraine’s
merchandise exports declined by 43% from 2013 to 2016, with the value of merchandise exports
to Russia declining by 76%.!%

% Anders Astund, Ukraine: What Went Wrong and How to Fix It (Washington, DC: PIIE Press, 2015), p. 5.

100 IMF World Economic Outlook Database, April 2019, at https://www.imf.org/external/pubs/ft/weo/2019/01/
weodata/index.aspx.

101 In March 20135, the IMF approved a four-year, $17.5 billion loan package to Ukraine under its Extended Fund
Facility (EFF). The IMF tied disbursement of funds to implementation of specific reforms and disbursed around half of
the funds in the loan package. In December 2018, the IMF replaced the expiring EFF program with a 14-month Stand-
By Arrangement, worth around $3.9 billion, and initially disbursed around $1.4 billion. Natalia Zinets, “Ukraine Goes
Back to the Future as IMF Programme Stutters,” Reuters, August 1, 2018; IMF, “IMF Executive Board Approves 14-
month US$3.9 Billion Stand-By Amangement for Ukraine, US$1.4 Billion for Immediate Disbursement.” press release,
December 18, 2018.

192 World Bank, Ukraine Economic Update, April 10, 2018, at https://www.worldbank.org/en/news/press-release/2019/
05/23/ukraine-economic-update-spring-2019; World Bank, Ukraine Economic Update, May 23, 2019, at
https://www.worldbank.org/en/news/press-release/2019/05/23/ukraine-economic-update-spring-2019.

103 State Statistics Service of Ukraine, at hitp:/ukrstat. gov.ua/.

104 World Bank, Migration and Remittances Data, at hitp//www worldbank.org/en/topic/
migrationremittancesdiasporaissves/brief/migration-remittances-data.

195 The total value of Ukraine’s merchandise imports declined by 51% from 2013 to 2015, with the value of
merchandise imports from Russia declining by 78% from 2013 o 2016. Trade data are from the State Customs
Comumittee of Ukraine, as presented by Global Trade Atlas.

Congressional Research Service 22



42

Ukraine: Background, Conflict with Russia, and U.5. Policy

In 2017, Ukraine’s overall merchandise trade started to recover. Trade with the EU, as a whole
Ukraine’s largest trading partner, made up about 42% of total trade in 2018."% Individually,
Ukraine’s four largest merchandise trading partners were Russia ($11.8 billion, or 11% of
Ukraine’s trade), China ($9.8 billion, 9%), Germany ($8.2 billion, 8%), and Poland ($6.8 billion,
7%). The top three destinations for Ukraine’s merchandise exports in 2018 were Russia (8%),
Poland (7%), and Italy (6%), and its top three sources of imports were Russia (14%), China
(13%), and Germany {10%). Ukraine’s main exports were iron and steel, cereals, fats and oils,
ores, and electrical machinery.

After severe declines in foreign direct investment (FDI) in 2013-2014, FDI inflows have partially
recovered since 2015. According to official statistics, total FDI declined from $53.7 billion at the
start of 2014 to $31.2 billion at the start of 2017 (and was $32.3 billion at the start 0£2019). FDI
inflows during 2018 amounted to $2.9 billion, mainly in finance (42%), wholesale and retail trade
(21%), real estate (14%), and industry (11%). About two-thirds of FDI in 2018 came from the
Netherlands (33%), Russia (17%), and Cyprus (17%).'"

Energy

Ukraine has significant energy resources, but the sector traditionally has performed below its
potential in an environment of low domestic energy prices, subsidics, and high consumption, %
After Russia’s invasion, Ukraine’s government began to reform the energy sector, including
raising tariffs for households (while retaining subsidies for lower-income households). Observers
commended Ukraine for initial energy reforms, although concerns arose among stakeholders that
energy reforms slowed down in 2017.1% In 2018, observers noted some renewed progress,
including another rise in gas prices and a commitment to the unbundling of Ukraine’s state-
owned energy company, Naftogaz, into separate production and transmission companies by the
end of 2019. Preparations for the unbundling of Naftogaz continued through 2019, and Ukraine’s
new government has confirmed that the process will proceed.'

Ukraine has traditionally depended on Russia for its natural gas supplies. Many observers argue
that Russia has used price hikes, debt repayments, and energy cutoffs as leverage in various
disputes with Ukrainian governments.""! Since 2015, however, Ukraine has reduced its
dependence on Russian gas imports. In 2013, 92% of Ukraine’s natural gas imports came directly
from Russia (51% of Ukraine’s total gas consumption). By 2015, 37% of Ukraine’s natural gas
imports came from Russia (18% of consumption), and in 2016, Ukraine halted Russian gas

1% Buropean Commission, “European Union, Trade in Goods with Ukraine,” June 3, 2019, at
https://webgate.ec.europa.eu/isdb_results/factsheets/country/details ukraine en.pdf.

107 State Statistics Service of Ukraine.

198 See, for example, Anders Aslund, Securing Ulraine’s Energy Sector, Atlantic Council, April 2016.

199 Four of five members of the supervisory board of Ukraine’s state-owned energy company, Naftogaz, resigned in
2017, citing delays in further reform and government interference in Naftogaz operations. Reuters, “Board of Ukraine’s
Naftogaz Resigns, Cites Reform Blockage by Govt,” September 19, 2017.

110 Naftogaz, “Naftogaz Reports on Progress of Unbundling,” July 4, 2019; Interfax-Ukraine, “Honcharuk ~ Issue of
Naftogaz’s Unbundling to Be Settled in Coming Weeks,” August 30, 2019.

T In particular, after Ukraine’s 2004-20035 Orange Revolution, Russia clashed with Ukraine on several issues,
including natural gas supply volumes, prices, and debt repayment. After gas contract negotiations failed, Russia twice
briefly reduced and, in 2009, cut gas exports to Ukraine, leading to temporary dips in supplies to some EU countries.
For more, see Jonathan Stern, The Russian-Ukrainian Gas Crisis of January 2006, Oxford Institute for Energy Studies,
January 16, 2006, and Simon Pirani, Jonathan Stern, and Katja Yafimava, The Russo-Ukrainian Gas Dispute of
January 2009: A Comprehensive Assessment, Oxford Institute for Energy Studies, February 2009,
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imports entirely."”” In addition to reducing its gas consumption, Ukraine managed this reduction

in Russian imports by importing gas from Slovakia, as well as from Poland and Hungary (all of
which import gas from Russia).'"

In recent years, Russia has sought to reduce the amount of its gas that flows through Ukraine to
Europe by working with various countries to build pipelines that bypass Ukraine. Before the 2011
opening of the first Nord Stream gas pipeline connecting Russia directly to Germany via the
Baltic Sea, most of Russia’s natural gas exports to Europe transited Ukraine. Currently, about
40%-50% of these exports transit Ukraine.'™ According to Naftogaz, the company’s operating
profit for gas transit was over $900 million in 2016 and $535 million in 2017.""° The current gas
transit contract between Ukraine and Russia expires at the end of 2019.

In February 2018, a Swedish arbitration court issued a final ruling on several disputes between
Naftogaz and Russia’s state-owned gas company Gazprom about their earlier gas trade.
Combined, the court’s rulings required Gazprom to pay Naftogaz over $2.5 billion and required
Naftogaz to buy 5 billion cubic meters (bem) per year of Russian gas in 2018-2019 (about 10% of
its previous contractual commitment). Gazprom said it would not supply gas to Ukraine and
appealed the rulings.'®

Russia is constructing a new Baltic pipeline, Nord Stream 2, with the financial support of several
Buropean energy companies.' " If the pipeline enters into operation, it is expected to further
reduce Russian gas transit through Ukraine. This development would not necessarily increase
Ukraine’s vulnerability to energy supply cutoffs since, as noted above, Ukraine stopped importing
natural gas directly from Russia in 2016; it could, however, increase Ukraine’s strategic
vulnerability, as Russia’s dependence on Ukraine for gas transit would no longer be a potential
constraining factor in its policies toward Ukraine.

In an April 2018 meeting with Russian President Putin, German Chancellor Angela Merkel
addressed a chief concern of some critics by stating that Nord Stream 2 could not proceed without
guarantees that Gazprom will continue to export gas through Ukraine. Merkel did not specify in
what form such guarantees could be made. A 2019 modification to EU gas regulations, extending
key principles such as third-party access and ownership unbundling to pipelines located in the
offshore territorial waters of EU members, is likely to affect the ownership structure of Nord

112 Data come from Naftogaz annual reports for 2014-2016.

113 Natura! gas consumption in Ukraine was already in decline since 2012-2013 (by around 8% a year), and it declined

even more matkedly in 2014 and 2015 (by 16% and 20%, respectively) due to a decline in industrial production, the
halting of gas supplies to the nongovernment-controlled areas of eastern Ukraine, and higher tariffs. In 2016, the annual
decline in consumption slowed to 2%. Naftogaz of Ukraine, Annual Report 2016, p. 75, at hitp://www.naftogaz.com/
files/Zvity/Anual_report_eng_170608.pdf.

134 Cajeulated on the basis of International Energy Agency, “Facts in Brief: Ukraine, Europe, Oil & Gas,” March 4,
2014; Naftogaz of Ukraine, dnrual Report 2016, p. 71; and Gazpromexport, “Gas Supplies to Europe.”

15 1 October 2017, then-U.S. Ambassador to Ukraine Marie Yovanovitch said that Nord Stream 2 would “cost
Ukraine up to $2.7 billion in lost revenues, or almost 3% of GDP every year.” According to the Nord Stream 2 project
website, these revenues include operating costs. Naftogaz, 2017 4nnual Report, p. 101; U.S. Embassy in Ukraine,
“Remarks by Ambassador Yovanovitch at Opening of Naftogaz Oil and Gas Forum,” October 24, 2017; Nord Stream 2
website, at www.nord-stream?2.cont.

116 Reuters, “Ukraine’s Naftogaz Claims $2.56 Billion Victory in Gazprom Legal Battle,” February 28, 2018; TASS
Russian News Agency, “Gazprom Appeals Against Court Decision on Gas Trausit Contract with Ukraine’s Naftogaz,”
March 30, 2018; Reuters, “Swedish Appeals Court Suspends Gazprom Vs Naftogaz Arbitration Ruling,” June 14,
2018.

17 For more, see CRS Tn Focus IF11138, Nord Stream 2: 4 Fait Accompli?, by Paul Belkin et al.
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Stream 2 but might not prevent its completion. Germany and France stated that the change was to
be “indispensable for a fruitful discussion on the futare gas transit through Ukraine.”'**

U.S.-Ukraine Relations

U.S. relations with Ukraine are deep and multifaceted. In 1994, former National Security Adviser
Zbigniew Brzezinski justified U.S. engagement with the newly independent Ukraine by arguing
that a strong Ukraine not only would benefit Ukrainians but also would help prevent the rise of a
new Russian empire, bolstering regional and global security. “It cannot be stressed strongly
enough that without Ukraine,” Brzezinski said, “Russia ceases to be an empire, but with Ukraine
suborned and then subordinated, Russia automatically becomes an empire.”"

Less frequently cited are Brzezinki’s 1994 assessment of Ukraine’s fragility and the ensuing
policy prescriptions, which successive U.S. administrations appear to have followed:

American policymakers must face the fact that Ukraine is on the brink of disaster: the
economy is in a free-fall, while Crimea is on the verge of a Russia-abetted ethnic explosion.
Either crisis might be exploited to promote the breakup or the reintegration of Ukraine in
a larger Moscow-dominated framework. It is urgent and essential that the United States
convince the Ukrainian government—through the promise of substantial economic
assistance—to adopt long-delayed and badly needed economic reforms. At the same time,
American political assurances for Ukraine’s independence and territorial integrity should
be forthcoming,'?

Sovereignty and Territorial Integrity

Soon after Brzezinki’s article was published, the United States provided “political assurances” to
Ukraine with the signing of the 1994 Budapest Memorandum. Twenty years later, after Russia’s
2014 invasion of Ukraine, U.S. officials came to express more emphatically and frequently U.S.
support for Ukraine’s sovereignty and territorial integrity within its internationally recognized
borders. In recent years, Trump Administration officials have called this policy “unbending,”
“unwavering,” and “ironclad.”*!

U.S. support for Ukraine’s sovereignty and territorial integrity applies as much to Crimea as it
does to the nongovernment-controlled areas in eastern Ukraine. In February 2018, Deputy
Secretary of State Jobn J. Sullivan said in Kyiv that “Crimea is Ukraine.... We will never accept
trading one region of Ukraine for another. We will never make a deal about Ukraine without
Ukraine.”™ In July 2018, Secretary Pompeo issued the “Crimea Declaration,” which

reaffirms as policy [the United States’] refusal to recognize the Kremlin’s claims of
sovereigaty over territory seized by force in contravention of international law. In concert
with allies, partners, and the international community, the United States rejects Russia’s

HEDW, “EU Adopts French, Genman Compromise on Nord Stream 2 Pipeline to Russia,” February 8, 2019.
119 Zhigniew Brzezinski, “The Premature Partnership,” Foreign Affairs 73, no. 2 (March/April 1994), p. 80.
120 See footnote 119.

121 {J.S. Department of State, “Acting Secretary Sullivan’s Meeting with Ukrainian Foreign Minister Klimkin,” April
21, 2018; U.S. Department of State, “Crimea Is Ukraine,” February 27, 2019,

122

U.S. Department of State, “Remarks at the Ministry of Foreign Affairs’ Diplomatic Academy,” February 21, 2018.
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attempted annexation of Crimea and pledges to maintain this policy until Ukraine’s
territorial integrity is restored.'?
The Crimea Declaration explicitly links U.S. policy toward Crimea to the Welles Declaration of
1940, which marked the start of a U.S. policy not to recognize the Soviet Union’s annexation of
the Baltic states (Estonia, Latvia, and Lithuania).'*

U.S. officials frequently call attention to Russia’s human rights violations in occupied Crimea. In
March 2018, the State Department stated that in Crimea “Russia has engaged in a campaign of
coetcion and violence, targeting anyone opposed to its attempted annexation [including] Crimean
Tatars, ethnic Ukrainians, pro-Ukrainian activists, civil society members, and independent
journalists.”'** In February 2019, Secretary Pompeo said “the United States remains gravely
concerned by the worsening repression by Russia’s occupation regime in Crimea” and “calls on
Russia to release all of the Ukrainians, including members of the Crimean Tatar community, it has
imprisoned in retaliation for their peaceful dissent.”*¢

The United States is equally supportive of Ukraine’s sovereignty and tetritorial integrity with
respect to the nongovernment-controlled areas in eastern Ukraine. The United States supports the
efforts of the Normandy Four and the Trilateral Contact Group to implement the Minsk
agreements, particularly through the office of the U.S. Special Representative for Ukraine
Negotiations. Appointed in July 2017, Special Representative Kurt Volker holds discussions with
Ukrainian and other government officials; promotes implementation of the Minsk agreements;
and regularly publicizes the status of the conflict, settlement efforts, and humanitarian
consequences. '’

For a time, the U.S. Special Representative established a bilateral channel with a Russian
counterpart. From August 2017 to January 2018, Special Representative Volker and Russian
Presidential Aide Viadislav Surkov held four meetings, at which they discussed, among other
issues, the possible deployment of international peacekeepers to the nongovernment-controlled
areas of eastern Ukraine.' Russia proposed the deployment of peacckeepers along the line of
contact, while the U.S. government supported Ukraine’s call for a peacckeeping mission
throughout the areas as a means to establish the security conditions necessary to implement
Minsk-2’s package of measures.'” After these discussions, Russia declined to hold a follow-on
meeting for much of 2018. Plans for a new meeting were postponed (on the U.S. side) after
Russia’s use of force against Ukrainian naval vessels in November 2018 and (on the Russian
side) during Ukraine’s 2019 election campaign season, ™

122 11.8. Department of State, “Crimea Declaration,” July 25, 2018.

12411.S. Department of State, Office of the Historian, “Press Release Issued by the Department of State on July 23,
1940,” at https://history.state.gov/historicaldocuments/frus1940v01/d412. Also see U.S. Department of State, “Seventy-
Fifth Anniversary of the Welles Declaration,” July 22, 2013, at https://2009-2017.state. gov/secretary/remarks/2015/07/
245160.htm.

123{].8. Department of State, “Crimea Is Ukraine,” March 14, 2018.
126 {J.S. Department of State, “Crimea Is Ukraine,” February 27, 2019,

127 Since November 2017, Special Representative Volker has conducted at least nine on-the-record press briefings,
available at https://www state.gov/countries-areas-archive/ukraine/.

128 1.S. Department of State, “Latest Developments on Ukraine Negotiations,” April 13, 2018.

129 .8, Department of State, “Detainee Exchange Between Ukraine and Russia-Led Forces,” December 28, 2017; U.S.
Department of State, “Latest Developments on Ukraine Negotiations,” April 13, 2018.

130 1.S. Department of State, “Press Briefing with Kurt Volker, Special Representative for Ukraine Negotiations,”
January 31, 2019; U.8. Department of State, “LiveAtState With Special Representative for Ukraine Negotiations Kurt
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The United States has criticized Russia repeatedly for failing to fulfill its commitments under the
Minsk agreements. In October 2018, the State Department stated that Ukraine’s law on special
status for the nongovernment-controlled areas of eastern Ukraine “demonstrates Ukraine’s
continued commitment to a peaceful resolution of the conflict” and “stands in sharp comparison
to Russia’s continued failure to fulfill its Minsk commitments.”" The State Department
condemned the November 2018 “sham elections” in the nongovernment-controlled areas and
called for the dismantling of the so-called DPR and LPR as “having no place within the Minsk
agreements or within Ukraine’s constitutional government.”*? The State Department similarly
condemned the Russian government’s April 2019 decision to facilitate the granting of Russian
citizenship to residents of Donetsk and Luhansk.'*

Maritime and Energy Security

The United States supports Ukraine against Russian efforts to tighten control over the Kerch
Strait and Sea of Azov. In May 2018, several months before Russia’s attack on the Ukrainian
vessels, the State Department condemned Russia’s construction of a bridge to Crimea, which, it
said, “represents not only an attempt by Russia to solidify its unlawful seizure and its occupation
of Crimea, but also impedes navigation” and “serves as a reminder of Russia’s ongoing
willingness to flout international Taw.”"* Since November 2018, Secretary Pompeo and other
U.S. officials have responded to Russia’s use of force by calling on Russia to free Ukraine’s
sailors, return the vessels, and restore freedom of passage through the Kerch Strait.™**

The United States supports Ukraine’s energy security. The Countering Russian Influence in
Europe and Eurasia Act of 2017 (CRIEEA; Title Il of P.L. 115-44, Countering America’s
Adversaries Through Sanctions Act [CAATSA]J; 22 U.S.C. 9501 et seq.) states that it is U.S.
policy to “continue to oppose the Nord Stream 2 pipeline given its detrimental impacts on the
EU’s energy security, gas market development in Central and Eastern Europe, and energy reforms
in Ukraine.” In November 2018, Secretary Pompeo said that Nord Stream 2 “undermines
Ukraine’s economic and strategic security and risks further compromising the sovereignty of
European nations that depend on Russian gas.”"*

Volker,” May 28, 2019,
LS. Department of State, “Ukraine Passes Key Hurdle in Implementation of Minsk Peace Agreements,” Qctober
11,2018,

2118, Department of State, “Condemning Sham ‘Elections” in Russia-Controlled Eastern Ukraine,” November 12,
2018.

133 U.8. Department of State, “Russia’s Decision to Grant Expedited Citizenship to Residents of Russia-Controlled
Eastern Ukraine,” April 24, 2019.

134 Subsequently, in August 2018, the State Department called on Russia “to cease its harassment of international
shipping in the Sea of Azov and the Kerch Strait.” U.S. Department of State, “The Opening of the Kerch Bridge in
Crimea,” May 15, 2018; U.S. Department of State, “Russia’s Harassment of International Shipping Transiting the
Kerch Strait and Sea of Azov,” August 30, 2018,

135 Qee, for example, U.S. Department of State, “Russia’s Dangerous Escalation in the Kerch Strait,” November 26,
2018. Inresponse to Russia’s actions, according to the White House, President Trump canceled a scheduled meeting
with President Putin at a G-20 summit in Buenos Aires.

136 1J.8. Department of State, “Secretary of State Michael R. Pompeo and Ukrainian Foreign Minister Pavlo Klimkin
Statements to the Press,” November 16, 2018,
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Domestic Reforms

The United States also actively promotes the continuation and consolidation of domestic reforms
in Ukraine. In February 2018, Deputy Secretary Sullivan said that “Ukraine has great, untapped
potential” and that the U.S. interest is served by “a stable democratic, prosperous and free
Ukraine [that] will be less vulnerable to external threats and serve as a beacon to other nations
facing Russian aggression.”"”” Since 2018, expressions of U.S. support for Ukrainian reforms
include the following:

e In March 2017, then-Secretary of State Rex Tillerson called on the Ukrainian
government “to redouble its efforts to implement challenging reforms, including
uprooting corruption, increasing transparency in the judicial system,
strengthening the banking sector, and pursuing corporate governance reform and
the privatization of state-owned enterprises.” He said that “[i]t serves no purpose
for Ukraine to fight for its body in Donbas if it loses its soul to corruption.”**

e In February 2018, the State Department stated that “there is still more work
needed to fulfill the promise of the [Maidan] and unlock Ukraine’s potential.”
The statement called on “Ukraine’s leaders to redouble their efforts to implement
the deep, comprehensive and timely reforms that are necessary to build the
stable, democratic, prosperous, and free country Ukrainians deserve.”™

e In March 2019, then-U.S. Ambassador to Ukraine Marie Yovanovitch stated that
“Ukraine’s once-in-a-generation opportunity for change ... has not yet resulted in
the anti-corruption or rule of law reforms that Ukrainians expect or deserve.”*

In supporting Ukraine’s reform efforts, the U.S. government has urged the implementation of
specific measures and criticized perceived backsliding. Since 2018, examples include the
following:

e In February 2018, Deputy Secretary Sullivan delivered a speech in Kyiv focused,
in part, on Ukraine’s anti-corruption reforms. He emphasized the importance of
strengthening Ukraine’s National Anti-Corruption Bureau and the Specialized
Anti-Corruption Prosecutor’s Office, as well as the need to stand up an
“independent and successful” Anti-Corruption Court. He also commended
Ukraine for “bold education, healthcare, and pension reforms” and “deregulating
certain business sectors and increasing tax transparency.”!

e In June 2018, the State Department commended Ukraine for establishing an
independent Anti-Corruption Court and expressed support for the IME’s
recommendation to “quickly amend the law so the proposed court will be able to
hear all cases under its jurisdiction, including existing corruption cases.”"*

37U.S. Department of State, “Remarks at the Ministry of Foreign Affairs” Diplomatic Academy,” February 21, 2018.
138 11.8. Department of State, “Remarks to NATO-Ukraine Comnuission,” U.S. Department of State, March 31, 2017.
139 U.S. Department of State, “Fourth Anniversary of Ukraine’s Revolution of Dignity,” February 19, 2018.

140178, Embassy in Ukraine, “Remarks by Ambassador Yovanovitch on the Occasion of the 5% Anniversary of the
Ukraine Crisis Media Center’s Founding,” March 5, 2019,

41 1J.S. Department of State, “Remarks at the Ministry of Foreign Affairs’ Diplomatic Academy,” February 21, 2018.

142 1.8, Department of State, “Ukraine’s Anti-Corruption Court Legislation,” June 20, 2018. Also see U.S. Department
of State, “The Importance of an Independent Anti-Corruption Court for Ukraine,” June 5, 2018,
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e In July 2018, the State Department “welcome[d]” Ukraine’s Law on National
Security as “consistent with Western principles” and noted that it provided “a
framework for increasing the Ukrainian Armed Forces’ NATO interoperability”
and would “further deepen Ukraine’s Western integration.””®

e In July 2018, the State Department was “pleased to note” the Ukrainian
government’s commitment to unbundle Naftogaz and create a gas transmission
system operator that would “function under anti-corruption and corporate
governance standards.” The State Department stated that the unbundling of
Naftogaz would represent “a positive step for Ukraine as an important transit
country for gas delivered to Europe, and also for European energy security more
broadly,”'*

e In March 2019, then-U.S. Ambassador to Ukraine Yovanovitch criticized the
Constitutional Court decision removing the criminal status of “illicit
enrichment,” calling it “a serious setback in the fight against corruption.” She
called for a “new and better” amendment to the criminal code and the
replacement of the Special Anti-Corruption Prosecutor “to ensure the integrity of
anticorruption institutions.”™**

Foreign Aid

Since independence, Ukraine has been a leading recipient of U.S. foreign and military aid in
Europe and Eurasia. In the 1990s (FY1992-FY2000), the U.S. government provided almost

$2.6 billion in total aid to Ukraine ($287 million a year, on average).™*® In the 2000s (FY2001 to
FY2009), total aid to Ukraine amounted to almost $1.8 billion ($199 million a year, on
average).” In the five years before Russia’s 2014 invasion of Ukraine (FY2010 to FY2014),
State Department and U.S. Agency for International Development (USAID) assistance (including
foreign military financing) totaled about $105 million a year, on average. Separate
nonproliferation and threat reduction assistance administered by the Departments of Energy and
Defense amounted to an average of over $130 million a year in obligated funds.**

143 11.S. Department of State, “Ukraine’s New Law on National Security,” July 6, 2018,
14 U.S. Department of State, “Progress on Ukraine Energy Reforms,” July 24, 2018.

14511 8. Embassy in Ukraine, “Remarks by Ambassador Yovanovitch on the Occasion of the 5™ Anniversary of the
Ukraine Crisis Media Center’s Founding,” March 5, 2019.

146 Foreign aid totals from FY1992 to FY2000 include all agencies and accounts. See U.S. Department of State, U.S.
Government Assistance to and Cooperative Activities With the New Independent States of the Former Soviet Union
(submitted pursuant to Section 104 of the FREEDOM Support Act, P.L. 102-511), FY2000 Annual Report (Appendix),
January 2001, at https://2009-2017 state.gov/p/eur/rls/rpt/nisasst/index.htm.

47 CRS calculations, based on data available in the U.S. Department of State’s annual U.S. Government Assistance to
and Cooperative Activities with Eurasia reports for FY2001 to FY2009, at https://2009-2017 .state. gov/p/eur/rls/rpt/
¢10250.htm.

143 Since FY2010, the U.S. government has not provided a comprehensive accounting of foreign aid to post-Soviet
states similar to that included in the annual Section 104 reports issued through FY2009. From FY2010, State
Department and U.S. Agency for International Development (USAID) assistance cited in the text refer to actual funds,
as reported in the State Departiment’s annual Congressional Budget Fustifications. Nonproliferation and threat reduction
assistance refers to obligated funds from the Department of Energy Defense Nuclear Nonproliferation and Department
of Defense Cooperative Threat Reduction (CTR) accounts, as reported by USAID. FY2014 CTR funds include some
assistance provided in response to Russia’s invasion of Ukraine. USAID Foreign Aid Explorer, at
https//explorer.usaid.gov/.
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Since Russia’s invasion of Ukraine, the United States has provided higher levels of annual
assistance to Ukraine. Nonmilitary, non-humanitarian development aid totaled an average of
$320 million a year from FY2015 to FY2018." In addition, the United States provided three

$1 billion loan guarantees to Ukraine from 2014 to 2016."° For FY2019, Congress appropriated
$327.8 million in nonmilitary aid. The President’s FY2020 nonmilitary aid request for Ukraine
was $198.6 million, and the House Appropriations Committee recommended $327.8 million.'*!

The United States provides separate humanitarian assistance to Ukraine in cooperation with
UNHCR and other countries to assist internally displaced persons (IDPs) and other victims of
conflict. As of June 2019, USAID reported a total of more than $200 million in humanitarian
assistance provided to Ukraine since 2014."

Military Aid

The United States provides substantial military assistance to Ukraine. In June 2019, the
Department of Defense stated that the United States had provided $1.5 billion in total security
(mostly military) assistance since the Ukraine conflict began in 2014 (on average, about

$300 million a year)."” U.S. military assistance to Ukraine has included, in part, foreign military
financing (which reached $115 million in FY2019), as well as emergency and reprogrammed aid
during FY2014 and FY2015.

U.S. military assistance also includes the Department of Defense-managed Ukraine Security
Assistance Initiative (P.L. 114-113, §9014), which Congress established in FY2016. The Ukraine
Security Assistance Initiative provides “appropriate security assistance and intelligence support”
to support Ukraine’s sovereignty and territorial integrity and to help it defend against further
aggression. From FY2016 to FY2019, Congress appropriated $850 million for this initiative.
FY2020 appropriations, as passed by the House (}L.R. 2740), would provide another

$250 million. FY2019 funds for military assistance, which had not been obligated by the start of
September 2019, were released in mid-September 2019 after some Members of Congress
expressed concern about authority for this funding potentially expiring at the end of the fiscal
year %

In June 2019, the Department of Defense said the Ukraine Security Assistance Initiative’s
FY2019 allocation of $250 million would

provide equipment to support ongoing training programs and operational needs, including
capabilities to enhance: maritime sitnational awareness and operations as part of ongoing
U.S. efforts to increase support for Ukraine’s Navy and Naval Infantry; the defensive
capacity and survivability of Ukraine’s Land and Special Operations Forces through the
provision of sniper rifles, rocket-propelled grenade launchers, and counter-artillery radars;

142 This total includes all State Department and USAID bilateral assistance, except for the Foreign Military Financing
and International Military Education and Training accounts.

130 The subsidy cost of the third loan guarantee ($290 million) was included in the total amount of State
Department/USAID assistance for FY2016 but is not included in the caleulations in the text. On loan guarantees, see
CRS In Focus IF10400, U.S. Foreign Assistance: USAID Loan Guarantees, and USAID, “USAID Announces U.8.
Issnance of $1 Billion Loan Guarantee to the Government of Ukraine,” press release, September 30, 2016.
ISUHLRept. 116-78 to accompany H.R. 2839,

152 CRS calculations, based on USAID’s end-fiscal year (and June 24, 2019) Ukraine - Complex Emergency Fact Sheet
for FY2015 to FY2019, at https://www.usaid.gov/crisis/ukraine/ukraine-disaster-response-archive.

88, Department of Defense (DOD), “DOD Amounces $250M to Ukraine,” press release, June 18, 2019.

134 Rachel Oswald, “Trump Released Hold on Ukraine Aid; Democrats Unsatisfied,” CQ, September 13, 2019.
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command and control; electronic warfare detection and secure communications; military
mobility; night vision; and, military medical treatment. '

The Trump Administration has provided major defensive lethal weaponry to Ukraine. During the
Obama Administration, arguments against the provision of lethal assistance centered on Russia’s
ability and willingness to steadily escalate conflict in response.”® In August 2017, then-U.S.
Secretary of Defense James Mattis said in Kyiv that the Trump Administration was “actively
reviewing” the question of lethal assistance.'” In 2018, the State Department approved a foreign
military sale of 210 Javelin portable anti-tank missiles, as well as launchers, associated
equipment, and training, at a total estimated cost of $47 million. According to media reports, the
missiles are stored away from the frontline.™™

The United States also provides military training assistance. Since 2015, U.S. forces have advised
and assisted Ukrainian forces as part of the Joint Multinational Training Group-Ukraine
(IMTG-U), which also has included military trainers from Canada, Denmark, Lithuania, Poland,
Sweden, and the UK (see “Yavoriv Combat Training Center” text box, below). In addition to the
IMTG-U, a Multinational Joint Commission on Defense Reform and Security Cooperation serves
as an advisory body that “assesses Ukrainian requirements and prioritizes training, equipment,
and advisory initiatives.”"** In September 2016, then-U.S. Secretary of Defense Ash Carter and
Ukrainian Minister of Defense Stepan Poltorak signed a framework document *“to enhance the
defense capacity of Ukraine’s forces, advance critical Ukrainian defense reforms, improve
resource management processes, and boost defense technology cooperation.”1%

The United States and Ukraine host annual joint military exercises in Ukraine with the
participation of NATO allies and partners. Sea Breeze, a maritime exercise, has been held
regularly since 1997; the exercise “seeks to build combined capability and capacity to ensure
maritime regional security and foster stronger friendships among partnering nations.”’®" Another
exercise, Rapid Trident, has been held annually since 2011. Originally a peacekeeping exercise
for NATO and Partnership for Peace members, Rapid Trident has evolved to serve as the
“validation” for Ukrainian armed forces undergoing training at the Yavoriv Combat Training

155 See footnote 154,
156 See, for example, Fiona Hill and Clifford Gaddy, “How Aiding the Ukrainian Military Could Push Putin into a
Regional War,” Washington Post, February 5, 2015,

157 U.S. Department of Defense, “Secretary Mattis Joint Press Conference with Ukrainian President Poroshenko,”
August 24, 2017,

158 Defense Security Cooperation Agency, “Ukraine — Javelin Missiles and Command Launch Units,” Transmittal No.
18-02, March 1, 2018; Mike Eckel and Christopher Miller, “Next Up for U.S. Weapons Supplies to Ukraine? Possibly
Surface-to-Air Missiles,” RFE/RL, June 11, 2019.

139 The Multinational Joint Commission on Defense Reform and Security Cooperation originated in 2014 as a bilateral
U.S.-Ukraine commission and expanded to include Canada, Lithuania, and the UK and, subsequently, Poland,
Denmark, and Sweden. The White House, “Fact Sheet: U.S. and NATO Efforts in Support of NATO Partuers,
Including Georgia, Ukraine, and Moldova,” July 9, 2016; Government of Canada, “Operation UNIFIER,” December 3,
2018; Interfax-Ukraine, “War Won’t Prevent Ukraine from Completing Army Reform, Adopting NATO Standards —
Turchynov,” February 1, 2019.

160 1.8, Department of Defense, “Readout of Secretary Carter’s Meeting with Ukrainian Minister of Defense General
Stepan Poltorak.” September 8, 2016.

16111.S. Naval Forces Europe-Africa, “Sixth Fleet Announces Sea Breeze 2019 Participation,” press release, June 25,
2019; Bd Adamezyk, “U.S. Navy Prepares for ‘Sea Breeze 2019’ Naval Exercises in Ukraine,” UPL, June 28, 2019,
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Center “under the advisement of allied and partner nations.”'® In 2018, Ukraine hosted a new
U.S.-sponsored multinational air force exercise, Clear Sky 2018.'¢
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The United States also provides cybersecurity assistance to Ukraine. U.S. interagency teams
visited Ukraine in 2016 regarding December 2015 cyberattacks against Ukrainian power
companies. The United States and Ukraine have held two annual Bilateral Cybersecurity
Dialogues in Kyiv, and the United States has pledged $10 million in cybersecurity assistance

since 2017.1¢

162 9% Army Training Command, “Rapid Trident,” n.d.; Spe. Michael Sword, “Secretary of Army Witnesses Rapid
Trident 2011 in Ukraine,” U.S. Army, August 5, 2011; John Vandiver, “Rapid Trident Exercise Takes Place in
Ukraine, a Country at War,” Stars and Stripes, September 18, 2014; Lacey Justinger, “Exercise Rapid Trident 2018
Enables Relationships to Cross Borders,” U.S. Army, September 14, 2018,

163 During the exercise, a Ukrainian SU-27 fighter jet crashed, killing a U.S. fighter pilot from the California Air
National Guard and a Ukrainian air force officer. Oriana Pawlyk, “Air National Guard Identifies Pilots Killed in
Ukraine Crash,” Military.com, October 17, 2018; Kyle Rempfer, “U.S. Air Force's Huge Exercise in Ukraine Fuels
Growing Partnership and That Country’s NATO Ambitions,” 4ir Force Times, November 13, 2018,

164 ICS-CERT, U.S. Department of Homeland Security, “Cyber-Attack Against Ukrainian Critical Infrastructure,”
February 25, 2016; Kim Zetter, “Inside the Cunning, Unprecedented Hack of Ukraine’s Power Grid,” Wired, March 3,
2016; U.S. Department of State, “Second U.8.-Ukraine Cybersecurity Dialogue,” November 3, 2018,
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Trade

The United States granted Ukraine permanent normal trade relations status in 2006.'® From 2014
to 2016, bilateral trade declined in line with an overall decline in Ukraine’s trade after being
invaded by Russia. U.S.-Ukraine trade began to recover in 2017. In 2018, the United States was
Ukraine’s 6"-largest source of merchandise imports and 13®-largest destination for exports.'%
The value of Ukraine’s merchandise imports from the United States—mainly o1l and mineral
fuels, motor vehicles and parts, and industrial and electrical machinery—was $2.96 billion in
2018. The value of merchandise exports to the United States—mainly iron and steel—was $1.11
billion in 2018.

In July 2017, President Trump and then-President Poroshenko agreed to increase the sale of U.S.
coal to Ukraine, stating that it could help replace now-halted supplies of coal from the
nongovernment-controlled areas of eastern Ukraine.'® In 2018, U.S. coal accounted for almost
one-third of Ukraine’s total coal imports.

Role of Congress

Since 1991, Congress has supported Ukraine’s independence, sovereignty, and democratic
trajectory. In addition to appropriating funds for foreign and security assistance, the House and
Senate have passed several resolutions in support of Ukraine’s independence and
democratization.'®® Congress especially supported Ukraine’s democratic transition during the
2004-2005 Orange Revolution.'” Congress also has passed several resolutions to commemorate
the 1986 Chernobyl nuclear disaster, which took place in Soviet Ukraine, and to support related
U.S. and international assistance.'’® In addition, Congress has regularly commemorated the Soviet
Ukraine famine of 1932-1933, most recently in 2018 (I1.Res. 931/S.Res. 435).17

During Ukraine’s 2013-2014 Revolution of Dignity, Congress supported a peaceful resolution to
the conflict. Before ex-President Yanukovych fled Ukraine in February 2014, the House and
Senate passed resolutions to support Ukrainians’ democratic aspirations, call for a peaceful

165 p.L. 109-205. Before then, Ukraine was subject to Title IV of the Trade Act of 1974 (P.L. 93-618; 19 U.S.C. 2101 et
seq.), pursuant to which Russia and other post-Soviet states were denied permanent normal trade relations status. The
Trade Act had originally imposed restrictions on trade with the Soviet Union, due to its nonmarket economy and
prohibitive emigration policies (the latter through Section 402, popularly cited as the Jackson-Vank amendment). After
the collapse of the Soviet Union, these trade restrictions formally continued to apply to Russia and other post-Soviet
states, even though they received conditional normal trade relations in 1992.

166 Data in this section are from the State Customs Committee of Ukraine, as presented in Global Trade Atlas.

167 Ari Natter, “Ukraine Coal Exports Part of Trump Bid to Counter Russia,” Bloomberg News, July 31, 2017;
Alessandra Prentice, “How a U.S. Coal Deal Warmed Ukraine’s Ties with Trump,” Reuters, February 19, 2018.

168 Qee, for example, H.Con.Res. 120 (1996), S.Res. 205 (2002), and S.Res. 422 (2010).
169 Qee, for example, S.Res. 473 (2004), S.Res. 487 (2004), and H.Con.Res. 16/S.Con.Res. 7 (2005).
17 See H.Res. 440 (1986), H.Con.Res. 167/S.Con.Res. 56 (1996), H.Res. 703 (2006), and S.Res. 153 (2011).

171 Historians attribute the famine, which Ukrainians refer to as the Holodomor, to the coercive policies of Joseph
Stalin’s regime. The famine killed almost 4 million Ukrainians, according to current estimates. In 1985, Congress
established a Commission on the Ukraine Famine (P.L. 99-180), which held hearings with eyewitnesses, published
findings, and conducted a related oral history project. In 2006, Congress passed legislation authorizing the government
of Ukraine to establish a memorial on federal land to honor the victims of the Ukraine famine (P.L. 109-340). The
memorial was established in 2015. Anne Applebaum, Red Famine: Stalin’s War on Ukraine (Doubleday, 2017);
Commission on the Ukraine Famine, lnvestigation of the Ukvainian Famine, 1932-1933, Report to Congress, submitted
to Congress on April 22, 1988; Roma Hadzewycz, “Over 5,000 Witness Dedication of Holodomor Memorial in
Washington,” Ukrainian Weekly, November 13, 2015.
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resolution to the standoff between the government and protestors, and raise the prospect of
sanctions “against individuals responsible for ordering or carrying out the violence” (S.Res. 319,
H.Res. 447). Prior to the start of the Euromaidan protests, the Senate also passed a resolution
calling upon the Ukrainian government to release Yulia Tymoshenko from prison and the EU to
make her release a condition for signing the EU-Ukraine Association Agreement (S.Res. 165).

Congressional Response to Russia’s Invasion

Since March 2014, many Members of Congress have condemned Russia’s invasion of Ukraine,
promoted sanctions against Russia for its actions, and supported increased economic and security
aid to Ukraine. In 2014 and 2015, the House and Senate passed a number of resolutions
condemning Russia’s aggression in Ukraine and expressing support for increased aid.'”

In April 2014, Congress passed, and President Obama signed into law, the Support for the
Sovereignty, Integrity, Democracy, and Economic Stability of Ukraine Act of 2014 (SSIDES; P.L.
113-95; 22 U.S.C. 8901 et seq.). SSIDES authorized aid to help Ukraine pursue reform, provided
security assistance to Ukraine and other countries in Central and Eastern Europe, required the
U.S. government to assist Ukraine to recover assets linked to corruption by the former
government, and established a variety of sanctions {sce “Ukraine-Related Sanctions,” below). At
this time, Congress also passed, and the President signed into law, a bill authorizing increased
funds to boost programming in Ukraine, Moldova, “and neighboring regions” by U.S.
government-funded broadcasters Radio Free Europe/Radio Liberty (RFE/RL) and Voice of
America (VOA) (P.L. 113-96).

In December 2014, Congress passed, and President Obama signed into law, the Ukraine Freedom
Support Act of 2014 (UFSA; P.L. 113-272; 22 U.S.C. 8921 et seq.). UFSA stated that it is the
policy of the United States “to further assist the Government of Ukraine in restoring its
sovereignty and territorial integrity {and] to deter the Government of the Russian Federation from
further destabilizing and invading Ukraine and other independent countries in Central and Eastern
Europe, the Caucasus, and Central Asia.” The act required or authorized a variety of expanded
sanctions (see “Ukraine-Related Sanctions,” below); authorized increased nonmilitary and
military assistance to Ukraine; and authorized an expansion of RFE/RL and VOA broadcasting
throughout the post-Soviet states, giving priority to Ukraine, Georgia, and Moldova.

In July-August 2017, Congress passed, and President Trump signed into law, CAATSA (P.L. 115-
44), with CRIEEA as its Title II. CRIEEA codified sanctions on Russia provided for in existing
Ukraine-related (and cyber-related) executive orders, strengthened additional sanctions, and
required or recommended several new sanctions (see “Ukraine-Related Sanctions,” below). In
addition, the act established a congressional review of any potential presidential move to ease or
lift sanctions. Among additional measures, the act authorized $30 million in FY2018-FY2019 to
promote energy security in Ukraine (§257).

Since FY2015, foreign operations appropriations have restricted funds for implementing policies
and actions that would recognize Russian sovereignty over Crimea and have imposed restrictions
on foreign assistance to the governments of countries that support Russia’s annexation of Crimea
(P.L. 116-6, Division F, §7047). In addition, CRIEEA states that it is the policy of the United
States “to never recognize the illegal annexation of Crimea by the Government of the Russian

172 The House passed H.Res. 499, H.Res. 726, and H.Res. 758 in 2014, and H.Res. 50, H.Res. 162, and H-Res. 348 in
2015, The Senate passed S.Res, 378 and S.Res. 520 in 2014, and S.Res, 52 and 8.Res. 72 in 2015,
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Federation or the separation of any portion of Ukrainian territory through the use of military
force” (§257).17°

Since 2014, Congress has supported the provision of defensive lethal weapons to Ukraine. UFSA
authorized the President to provide to Ukraine “defense articles ... including anti-tank and anti-
armor weapons [and] crew weapons and ammunition.” The FY2016 to FY2019 National Defense
Authorization Acts authorized “appropriate security assistance” to Ukraine, including “lethal
assistance” such as “anti-armor weapon systems, mortars, crew-served weapons and ammunition,
grenade launchers and ammunition, and small arms and ammunition.” Since FY2016, defense
appropriations have provided for military assistance to Ukraine, to include “lethal weapons of a
defensive nature” and (for FY2019) “lethal assistance.”'™ In December 2016, a bipartisan group
of 27 Senators asked the incoming Trump Administration to provide defensive lethal assistance
“to help Ukrainians better defend themselves” and “deter future aggression.”'”

In February 2018, during the 115® Congress, the House passed the Ukraine Cybersecurity
Cooperation Act of 2017 (ELR. 1997), which called for greater cybersecurity cooperation with
and aid to Ukraine.'”® In November-December 2018, Members of the 115% Congress passed
resolutions condemning Russia’s attack on Ukrainian naval vessels (S.Res. 709, H.Res. 1162) and
calling for the cancellation of Nord Stream 2 and the imposition of sanctions on entities for
investing in or supporting the project {(H.Res. 1035).

In July 2019, during the 116 Congress, the Senate passed S.Res. 74 to mark the fifth anniversary
of Ukraine’s Revolution of Dignity “by honoring the bravery, determination, and sacrifice of the
people of Ukraine during and since the Revolution, and condemning continued Russian
aggression against Ukraine.” The resolution, among other things, applauds Ukraine’s reform
progress, encourages the continued implementation of reforms, affirms the Crimea Declaration,
and expresses the belief that “the strengthening of Ukraine’s democracy ... should serve as a
positive example to other post-Soviet countries.”

Several pieces of Ukraine-related legislation are under consideration in the 116% Congress. In
March 2019, the House of Representatives voted 427-1 to pass H.R. 596, the Crimea Annexation
Non-recognition Act, which asserts that it is the policy of the United States not to recognize
Russia’s claim of sovereignty over Crimea, its airspace, or its territorial waters. Several Members
of Congress have sought to further respond to Russia’s November 2018 attack on Ukrainian naval
vessels, express continuing opposition to Nord Stream 2, and enhance U.S.-Ukraine security
cooperation.'”

173 The Countering Russian Influence in Europe and Burasia Act of 2017 (Title I of P.L. 115-44, Countering
America’s Adversaries Through Sanctions Act; 22 U.S.C. 9501 et seq.) also states that the United States generally
“does not recognize territorial changes effected by force, including the illegal invasions and occupations” of Crimea
and eastern Ukraine, as well as of Abkhazia and South Ossetia (in Georgia) and Transnistria (in Moldova) (§253).

174 From 2014 to 2016, the House and/or Senate expressed support for providing lethal defensive weapons to Ukraine at
least five more times. See H.Res. 758 (2014), P.L. 113-291 (FY2015 National Defense Authorization Act), H.Res. 162
(2015), S.Res. 72 (2015), and H.R. 5094 (2016). Subsequently, in July 2019, S.Res. 74 affirmed the United States’
“unwavering commitment to ... providing additional lethal and non-lethal security assistance to strengthen Ukraine’s
defense capabilities on Jand, sea, and in the air in order to improve deterrence against Russian aggression.”

175 Rebecca Kheel, “Senators to Trump: Get Tough on Russia over Ukraine,” The Hill, December 8, 2016,
17 A related bill was introduced in the Senate (S. 2455),

177 Proposed legislation that responds to Russia’s maritime aggression includes S.Res. 27 (reported and placed on the
Senate Legislative Calendar) and its companion bill, H.Res. 116, as well as Section 602 of S. 482. Legislation that
opposes Nord Stream 2 and other export pipelines includes S.Res. 27 and H.Res. 116, as well as FLR. 2023, H.R. 3206,
S. 1441, and S. 1830 (the House bills are ordered to be reported; 8. 1441 has been reported and placed on the Senate
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Ukraine-Related Sanctions

Most U.S. designations of Russian persons subject to sanctions have been in response to Russia’s
invasion of Ukraine. In 2014, the Obama Administration said it would impose increasing costs on
Russia, in coordination with the EU and others, until Russia “abides by its international
obligations and returns its military forces to their original bases and respects Ukraine’s
sovereignty and territorial integrity.”'”® To date, the United States has imposed Ukraine-related
sanctions on more than 665 individuals and entities.'”

The basis for most Ukraine-related sanctions is a series of executive orders (EOs 13660, 13661,
13662, and 13685) issued in 2014 and codified by CRIEEA (CAATSA, Title I1). The EOs provide
for sanctions against those the President determines have undermined Ukraine’s security and
stability; misappropriated Ukrainian state assets; or conducted business, trade, or investment in
occupied Crimea. They also provide for sanctions against Russian government officials and those
who offer them support, those who operate in the Russian arms sector, and those who operate in
key sectors of the Russian economy. Among those designated are Ukrainian individuals and
entities, including former government officials and de facto authorities in Crimea and the
nongovernment-controlled areas in eastern Ukraine.

In addition, secforal sanctions apply to specific entities in Russia’s financial, energy, and defense
sectors. U.S. persons are restricted from engaging in certain transactions with these entities
related to new equity investment and/or financing. Sectoral sanctions also prohibit U.S. trade
related to the development of Russian deepwater, Arctic offshore, or shale projects that have the
potential to produce oil and, as amended by CRIEEA, such projects worldwide in which those
entities have an ownership interest of at least 33% or a majority of voting interests.

SSIDES and UFSA, signed into law in 2014, expanded upon the sanctions actions the Obama
Administration took in response to Russia’s invasion of Ukraine. President Obama, however, did
not cite SSIDES or UFSA as an authority for designations or other sanctions actions.'® In
November 2018, President Trump cited SSIDES, as amended by CRIEEA (§228), to designate
two individuals and one entity for serious human rights abuses in territories forcibly occupied or
controlled by Russia. SSIDES and UFSA contain additional sanctions provisions that the
executive branch could use, including potentially wide-reaching secondary sanctions against
foreign individuals and entities that facilitate significant transactions for Russia-related designees.

Like the United States, the EU has imposed sanctions—or restrictive measures, in EU parlance—
against Russia since 2014 for its invasion of Ukraine. The EU imposed these sanctions largely in
cooperation with the United States, and EU sanctions are similar, although not identical, to U.S.
sanctions. Imposing these sanctions requires the unanimous agreement of all 28 EU member

Legislative Calendar). H.R. 3047 would enhance U.S.-Ukraine security cooperation, including by authorizing the
provision of more lethal defense articles, such as “anti-tank weapons systems, anti-ship weapons systems, and anti-
aircraft weapons systems.” The bill also would authorize the President to treat Ukraine as a major non-NATO ally.
Proposals to treat Ukraine as a major non-NATO ally were previously included in legislation introduced in 2014 (FLR.
5190, 8. 2828, H.R. 5782).

178 The White House, “Fact Sheet: Ukraine-Related Sanctions,” March 17, 2014, at

https://obamawhitehouse.archives. gov/the-press-office/2014/03/1 7/fact-sheet-ukraine-related-sanctions.

17 For details, see CRS Report R45415, U.S. Sanctions on Russia, coordinated by Cory Welt.

180 1 his signing statement, President Obama said the Administration did “not intend to impose sanctions under this
law, but the Act gives the Administration additional authorities that could be utilized, if circumstances warranted.” The
White House, “Statement by the President on the Ukraine Freedom Support Act,” December 18, 2014, at

hittps //obamawhitehouse.archives, gov/the-press-office/2014/1 2/18/statement-president-ukraine-freedom-support-act.
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states. Most EU sanctions are imposed for a defined period of time (usually six months or a year)
to incentivize change and provide the EU with flexibility to adjust the sanctions as warranted.
Unanimity among EU member states also is required to renew (i.e., extend) EU sanctions. A
number of other states, including Australia, Canada, Japan, Norway, and Switzerland, also have
imposed Ukraine-related sanctions on Russia.

Relations with the EU and NATO

Since 2014, the Ukrainian government has prioritized closer integration with the EU and NATO.
In February 2019, Ukraine adopted a constitutional amendment declaring the government
responsible for implementing Ukraine’s “strategic course” toward EU and NATO membership.'
Zelensky’s first foreign trip as president was to Brussels, where he met with EU and NATO
leaders and reaffirmed that Ukraine’s “strategic course [was] to achieve full-fledged membership
in the EU and NATOQ."*

The EU’s main framework for political and economic engagement with Ukraine is the
Association Agreement, which encourages harmonization with EU laws and regulations and
includes a Deep and Comprehensive Free Trade Area (DCFTA).'® According to the EU, the
DCFTA has shown “positive results.” '* Since the DCFTA’s entry into force, Ukraine’s trade
with the EU, its largest trading partner (42% of Ukraine’s total trade in 2018), has grown faster
than Ukraine’s total trade, and Ukraine has begun to export new products to EU markets,
including butter and washing machines.'® The EU also is a major provider of foreign aid, totaling
more than €15 billion (about $16.4 billion) in grants and loans since 2014.'® The EU granted
Ukrainian citizens visa-[ree travel in 2017,

As mentioned, the EU has imposed wide-ranging sanctions in response to Russia’s invasion of
Ukraine. The EU also has supported Ukraine against Russia’s maritime aggression near the Kerch
Strait. In July 2019, the EU announced an increase in tailored assistance to Ukraine “to help
mitigate the impact of Russia’s destabilizing actions in the Sea of Azov region.”"®’

Ukraine also has close relations with NATO. In 1994, Ukraine was the first post-Soviet state (not
including the Baltic states) to join NATO’s Partnership for Peace. A NATO-Ukraine Commission,

181 Ministry of Foreign Affairs of Ukraine, “President Signed Amendments to the Constitution on the Strategic Course
of Ukraine for Membership in the EU and NATO,” February 19, 2019.

132 RFE/RL, *“Ukraine’s President Promises NATO Referendum as Part of Path to West,” June 5, 2019.

153 Parts of the agreement were applied provisionally from September 2014, and the free-trade agreement was applied
provisionally in Januvary 2016. The full agreement entered into force in September 2017, The text of the Association
Agreement and the 2018 Association Implementation Report are available at https://eeas.europa.ew/node/10420 en. For
a sumimary, see Quick Guide to the Association Agreement, at https://eeas.europa.ewsites/eeas/files/071215_eu-
ukraine association_agreement.pdf. For more information, see European Couneil, “EU Relations with Ukraine,” at
http://www.consilivm.europa.ew/en/policies/eastern-partnership/ukraine/.

184 European Commission and European External Action Service (EEAS), Joint Staff Working Document: Association
Implementation Report on Ukraine, November 7, 2018, p. 12,

185 EEAS, Joint Staff Working Document (footnote 184); Tony Barber, “Ukraine Reaps Benefits of Trade Deal with
EU,” Financial Times, September 11, 2018,

156 This assistance includes €3.3 billion (around $3.6 billion) in macro-financial assistance loans and almost €1.2 billion
($1.3 billion) in assistance grants. Assistance also includes €6.5 billion (§7.1 billion) in financing from the European
Investment Bank and the European Bank for Reconstruction and Development. For more details, see European Union
External Action, “EU-Ukraine Relations, Factsheet,” updated July 5, 2019, at hittps://eeas.europa.ewheadquarters/
headquarters-Homepage/4081/eu-ukraine-relations-factsheet_en.

1$7 Buropean Commission, “EU-Ukraine Summit: EU Steps Up Its Support to the Sea of Azov Region,” July 8, 2019.
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established in 1997, provides the framework for cooperation. Under ex-President Yanukovych,
Ukraine adopted a “non-bloc” (i.e., nonaligned) status, rejecting aspirations of NATO
membership, but invited NATO to launch a Defense Education Enhancement Programme and
participated in the NATO Response Force, a rapid reaction force. After Russia’s invasion in 2014,
Ukraine’s parliament rejected its non-bloc status and, in 2017, voted to make cooperation with
NATO a foreign policy priority.'*®

Ukraine has supported several NATO peacekeeping and maritime operations. Ukrainian forces
have long contributed to the NATO-led Kosovo Force. Ukraine also contributes to the Resolute
Support Mission in Afghanistan and participated in the previous International Security Assistance
Force in Afghanistan, the counterterrorism Operation Active Endeavour maritime mission, and
the antipiracy Operation Ocean Shield. In addition, Ukraine has supported NATO’s maritime Sea
Guardian operation.

NATO has expressed strong support for Ukraine since Russia’s 2014 invasion. At a 2016 summit
in Warsaw, NATO pledged additional training and techuical support for the Ukrainian military
and endorsed a Comprehensive Assistance Package (CAP). The CAP includes “tailored capability
and capacity building measures ... to enhance Ukraine’s resilience against a wide array of threats,
including hybrid threats.”™ In addition, NATO established six trust funds “working in critical
areas of reform and capability development in Ukraine’s security and defense sector.”'

Many observers consider that closer integration with the EU and NATO has not enabled Ukraine
to improve its near-term prospects for membership in these organizations. According to recent
polls, over half of Ukrainians support membership in the EU (polls do not include the Crimea
region and nongovernment-controlled areas of Ukraine).’®" The EU is unlikely to consider
Ukraine a candidate for membership soon, however, given Ukraine’s domestic challenges, the
conflict with Russia, the EU’s own internal challenges, and lack of support for enlargement
among many EU members.

Ukraine also faces a challenge to NATO membership. In 2008, NATO members agreed that
Ukraine and Georgia would become members of NATO, but Ukraine has not been granted a
NATO Membership Action Plan or other clear path to membership.'”” Most observers believe
NATO will not move forward with membership as long as Russia occupies Ukrainian territory
and the conflict remains unresolved. Moreover, Ukrainians themselves remain divided over
NATO membership. Since 2014, about 40%-50% of opinion poll respondents support
membership in NATO (compared to about 25%-40% against); these polls do not include the

188 Steven Pifer, “Ukraine Overturns Its Non-Bloc Status; What Next with NATO?,” Kyiv Post, December 26, 2014;
RFE/RL, “Ukrainian Parliament Makes NATO Integration a Priority,” June 8, 2017. For more on NATO-Ukraine
relations, see NATO, “Relations with Ukraine,” updated July 1, 2019, at http://Awvww.nato.int/cps/en/natolive/
topics_37750.him.

¥ NATO, “Warsaw Sumimit Communique Issued by the Heads of State and Government Participating in the Meeting
of the North Atlantic Council in Warsaw 8-9 July 2016,” July 9, 2016; White House, “Fact Sheet: U.S. and NATO
Efforts in Support of NATO Partners, Including Georgia, Ukraine, and Moldova,” July 9, 2016.

19 The trust funds address the following areas: Command, Control, Communications and Computers; Cyber Defense;

Explosive Ordnance Disposal and Counter-Improvised Explosive Devices; Logistics and Standardization; Medical
Rehabilitation; and Military Career Transition.

191 Olena Makarenko, “68% of Ukrainians Want Pro-European Reforms Even Without EU Membership Prospects,”
Euromaidan Press, October 22, 2018; Ukrinform, “Poll: 57% of Ukrainians Support Accession to EU,” May 16, 2019.

192 1 the Bucharest Summit Declaration of April 2008, heads of state and government of NATO member countries

declared that “NATO welcomes Ukraine's and Georgia’s Euro-Atlantic aspirations for membership in NATO. We
agreed today that these countries will become members of NATO.” NATO, “Bucharest Summit Declaration,” April 3,
2008, at hitps://www.nato.int/cps/us/matohg/official _texts 8443 .hem.
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Crimea region and nongovernment-controlled areas of Ukraine, where support for NATO
membership likely would be low even in the absence of conflict.'”

Outlook

Five years after Ukraine’s Euromaidan protests and Russia’s invasion, Ukraine continues to face
a number of internal and external challenges. Issues that Members of Congress may consider in
seeking to influence or shape U.S. relations with Ukraine could include the following:

# How the United States can best assist Ukraine’s new government to implement
governance reforms that are supported by the international community and
Ukrainian civil society;

e Whether Ukraine’s new government will sustain a reform-minded and
democratic trajectory;

e The extent to which the change of government in Ukraine provides new
opportunities for implementing the Minsk agreements to resolve the conflict in
castern Ukraine and to address humanitarian needs in and around the
nongovernment-controlied arcas;

e The appropriate level of military assistance to Ukraine and whether the United
States should provide new forms of defensive lethal weapons;

e The other kinds of U.S. assistance that may be especially important to Ukraine at
this time; and

e Additional ways to increase Ukraine’s benefits from its free trade agreement with
the EU and its closer integration with the EU and NATO.
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193 Sergey Sukhankin, “Ukraine’s Thorny Path to NATO Membership: Mission (Jm)possible?” International Center for
Defense and Security (Estonia), April 22, 2019; Daniel Shapiro, “Ukraine and NATO: Disconnect Between State
Policy and Public Opinion Is Less Dangerous Than Russia,” Russia Matters, Harvard Kennedy School, May 9, 2019;
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US State Department clears Ukraine security assistance funding, Is the Pentagon next?
By: Aaron Mehta (/ hta} eptember 12, 2019

462 8

Updated Sept. 12, 2019, at 10:55 am. ET with comments from the Senate.

WASHINGTON ~ The State Department has cleared $141.5 million in security assistance for Ukraine, incloding money for sniper rifles and grenade kunchers — and
another $250 miltion (https:/ fwww.d $/2010/09/03/us-k X trump-to-release-aid-for-ukraine-to-fight-russia/} from the Defeuse
Department, controversially delayed by the Trump ddmmlsu ation, appears set to move as well

4 1

ﬂmakmg ata Df‘lense Writers Group ewm Thursday, R. Clarke Cooper (https://www. .com/smr, 5 V- 2019/09/04/us-ratchets-up-
i izing-arms-exports-to-allies/), assistant secretary of state for political-military affairs, announced that Congress was notified late Wednesday about the
funding. Those dollars can be used 15 days after the notification, should there be no objection from Capitol Hill.

“The Department of State has assessed further opportunities on foreign military financing and additional opportunities on the Countering Russian Aggression accounts,
Cooper said. “We also have sapport to the conventional weapons destruction and abatement and weapon storage. So there is a whole host of security assistance that we
have outlined and identified for Ukraine.”

“Twould anticipate theye would be further notifications, but we were able to get all that paperwork done and pushed to Capitol Hill yesterday,” he added.

An hour later, during a Senate Appropriations Committee hearing, Sen. Lindsay Graham, R-8.C,, indicated that the Defense Department’s funding for Ukraine may also
move forward, saying Ukraine is “going to get the mone;

Sen. Dick Durbin, D-I,, Iater claimed that the Trump administration moved the funds in part because the Whie House was embarrassed Congress was poised to act on
the issue.

The $250 million become a political flashpoint at the end of August, when reports emerged that the White House requested Defense Secretary Mark Esper and then-
sistance package. The delay resuted in bipartsan ceiiisr from Conggos, whre suppost for Ukraine
2018/11/26/us-la ‘ge-trump-to-an break-silence sian-blockade/).

national security adviser John Bolton to review that security
remains strong {kitps:/ fwww.

. Sign up for our Early Bird Brief
¢ Get the defense industry's most comprehensive news and information straight te your inbox

Subscribe

The situation expanded days later, when The Washington Post’s editorial board wrote that it was “reliably told” the Trump adménistration suspended the aid to pressure
Ukainian President Volodymyr Zelensky to relaunch a corruption probe into former Vice President Joe Biden ~ the front-runner in the Demoeratic primary to challenge

President Donald Tramp — and his son. Reportedly, a prosecutor previously investigated Biden’s son, who bad worked for a Ukrainian energy firm, As a result of the
Post’s claim, House I 1 to launch an investigation (hitps://www.d c gress/2019/09/09/b ! probe-trump-slow-rolled
kraine-military-aid-in-larger-effort biden /).

The latest approval for fanding comes from fiscal 2018 foreign military financing and overseas contingency operations accounts ($26.5 million) and from fiscal 2019
foreign military financing fands ($115 miltion).

‘The projects break down like this:

https://www.defensenews.com/giobal/europe/2019/09/1 2/trump-admin-ch Kraine-security-assistance-funding-but-pentagen-money-stili-in-imbo/
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“advisors, equipment, spare parts and training to build maritime domain awareness,
d and special ions and territorial defense units.” Some

+ 810 million to the Countering Russian Influence Fund, which helps provid
1 hip, night vision disaster

secure d and control,

money may also be used for cyber resiliency efforts,
+ $16.5 mitlion in Europe and Eurasia regional funds, targeted to Black Sea maritime sceurity efforts with a focus on “detecting, identifying and tracking Russian
surface, sub and long aircraft
$t15 million in foreign military financing funding for FY1g. Included in that funding are Euglish language training, medical equipment, an improvised explosive
device simulator and urban operatio support, refurbish of
ainfield defense, night vision devices, radars, vehicles and tactical More specifically, funding “seeks to improve anti-armor, anti-

""This may include fanding for naval special warfare training.

.

imalation equipment. Other areas of focus include aval and maitime e

1 and count bilities against Russian-led ists by modernizing Uktaine’s small arms weapons inventory with more precise and capable

weapons, including swiper rifes and rocket-propelled grenads luachers.”

Coopen, for his part, said the number of different accounts for Ukraine, along with a recent visit from U.8. Vice President Mike Pence, is a sign of the Trump
administration’s focus on the region.

“There is a whole host of security assistance that we have outlined and identified for Ukraine.,” he said.

Joe Gould in Washington contributed to this report.
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Trump defends call with Ukrainian president,
calling it ‘perfectly fine and routine’

By Colby Itkowitz

September 21, 2019 at 1:04 p.m. EDT

President Trump began his weekend defending his “perfectly fine and routine”
conversation with the Ukrainian president in which he reportedly asked the foreign

leader to investigate former vice president Joe Biden.

In his tweets, Trump references his phone call with Ukrainian President Volodymyr
Zelensky, but makes no mention of whether he brought up Biden during the

conversation. Instead, he blames the news medjia for its coverage of the story.

“The Fake News Media and their partner, the Democrat Party, want to stay as far
away as possible from the Joe Biden demand that the Ukrainian Government fire a
prosecutor who was investigating his son, or they won'’t get a very large amount of
U.S. money, so they fabricate a story about me and a perfectly fine and routine
conversation I had with the new President of the Ukraine. Nothing was said that
was in any way wrong, but Biden’s demand, on the other hand, was a complete and
total disaster. The Fake News knows this but doesn’t want to report!” he said in a

pair of tweets.

https:/www.washingtonpost.com/politicstrump-defends-call-with infan-presid Hling-it-perfectly-fi d-routine/2019/09/21/837b%06e~de76-1...  1/8
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AD

Campaigning in Towa on Saturday, Biden, the top polling 2020 Democratic
presidential candidate, called on Trump to release a transcript of his call with
Zelensky.

“Let everybody hear what it is. Let the House see it and see what he did,” Biden told
reporters, according to video of the exchange posted by CNN.

Biden said he’d never spoken to his son about his business overseas and accused
Trump of “doing this because he knows I will beat him like a drum and is using the

abuse of power and every element of the presidency to try to smear.”

Biden’s efforts to get the top Ukrainian prosecutor removed was related to the
United States’ belief that he wasn’t weeding out corruption in the country. No

evidence has been found that Biden was trying to help his son.

AD

htips:/iwww.washingtonpost . com/politicsitrump-defends-call-with-ukrainian-presideni-calfing-it-perfectly-fine-and-routine/2019/08/21/837b906e-dc76-1...  2/6
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After Trump tweeted complaining that the media wouldn’t cover the Biden story, he

tweeted a video montage showing the media covering the Biden story.

An intelligence official who on a phone call with Trump and Volodymyr in July
reported to the intelligence agency’s inspector general that Trump had made a

promise to the foreign leader that unnerved the whistleblower.

Subsequent reporting found that during the call Trump pressured Volodymyr to
look into Biden’s son. Then, Giuliani followed up with a more specific request that
the country examine both the Ukrainian natural gas company who had Biden’s son
Hunter on his board as well as whether Democrats had colluded with Ukraine to get

information about former Trump campaign chairman Paul Manafort.

AD

Trump later tweeted Saturday that news of his call with Zelensky was an extension
of the “witch hunt” carried out by Democrats, his frequent reference to the Mueller
investigation into Russian interference in the 2016 election and firing of James B.

Comey as FBI director.

hitps:/fwww.washingtonpost.com/politicsfirump-defends-call-with-ukrainian-president-cailing-it-perfectly-fine-and-routine/2019/09/21/837b906e-dc76-1...  3/6
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“Now that the Democrats and the Fake News Media have gone “bust” on every other
of their Witch Hunt schemes, they are trying to start one just as ridiculous as the
others, call it the Ukraine Witch Hunt, while at the same time trying to protect
Sleepy Joe Biden. Will fail again!” he tweeted.

Trump’s comments echo a defense first laid out Thursday night by his personal
attorney Rudolph Giuliani, who argued that the president could ask a foreign leader
anything he wanted and that the real story was related to Biden’s pressuring the
Ukrainian government in 2016 to fire its top prosecutor who at the time happened

to be investigating a company in which Biden’s son, Hunter, had a stake.

Trump made similar comments on Friday to reporters at the White House, saying

“it doesn’t matter what I discussed” with Zelensky and that “someone ought to look

into” the former vice president.

John Wagner contributed to this report.

AD

hitps:/fwww.washingtonpost.com/politicsrump-defends-call-with-ukrainian-president-catling-it-perfectly-fine-and-routine/2019/09/21/8370908e-dc76-1...  4/6
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Trump promised Zelensky a White House
meeting. More than a dozen other leaders got
one instead.

Inctuding someone from a country at war with Ukraine
By Philip Bump

Dec. 13, 2019 at 5:47 p.m. EST

You've seen the pictures dozens — maybe hundreds — of times. The president of the
United States sitting in a big armchair in the Oval Office, shaking the hand of a
foreign leader whose name is on the tip of your tongue. It’s a bit of international
diplomacy that’s generally fairly routine: a visit to Washington and a photo

opportunity for both sides, with the American public only occasionally looking up.

Over the past three months, though, we’ve learned a lot more about how fraught
those visits can be. Ukrainian President Volodymyr Zelensky repeatedly made clear
his desire for a meeting at the White House, a visit that would solidify his position
as Ukraine’s new leader and demonstrate the United States’ ongoing support for
Ukraine in its conflict with Russia. And yet it was continually out of reach, held
hostage, according to witnesses who testified in the impeachment inquiry targeting
President Trump, until Ukraine agreed to launch investigations that would

politically benefit Trump himselif.
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While Zelensky and his aides wrestled with Trump’s team to try to get a visit
confirmed, leader after leader walked through the White House for a grip-and-grin.
Strong allies of the United States, such as Canada and Australia. More dubious
leaders such as Hungary’s Viktor Orban and Turkish President Recep Tayyip
Erdogan. And, the salt in the wound, Russia’s foreign minister, even as the House

finalized articles of impeachment.

AD

Here are all of the visits that occurred after Trump first extended a vague invitation
to Zelensky. We've interlaced dates from the impeachment probe (highlighted in
yellow) to show how the Trump team was leveraging the Zelensky meeting to get
the investigations Trump wanted to see. As they did on July 10, in two meetings
with the Ukrainians — the same day the White House announced a visit by the
prime minister of Pakistan, a country Trump once derided as a safe harbor for

terrorists.

The year in White House visits (and one that wasn’t)
April 18. The White House announces an upcoming visit by Prime Minister Shinzo
Abe of Japan.
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April 21, Zelensky wins Ukraine’s presidential election. In a call with Zelensky,
Trump invites him to the White House. Zelensky asks that Trump attend his

inauguration.

AD

April 26. The White House announces an upcoming visit by Prime Minister Peter

Pellegrini of Slovakia.
April 26. Trump hosts Abe at the White House.
May 3. Trump hosts Pellegrini at the White House.

May 7. The White House announces an upcoming visit by Hungarian Prime
Minister Viktor Orban.

May 13. Trump hosts Orban at the White House.

May 15. The White House announces an upcoming visit by Polish President
Andrzej Duda.

May 20. Zelensky is inaugurated. Then-Energy Secretary Rick Perry attends in lieu

of Trump or Vice President Pence.



70

June 7. The White House announces an upcoming visit by Sheikh Tamim bin
Hamad al-Thani of Qatar.

June 12, Trump hosts Duda at the White House.

June 14. The White House announces an upcoming visit by Canadian Prime

Minister Justin Trudeau.

AD

June 17. Acting U.S. ambassador to Ukraine William B. Taylor Jr. arrives in Kyiv,
carrying with him a letter again extending an invitation for Zelensky to visit the
White House.

June 20. Trump hosts Trudeau at the White House.

June 28. According to testimony from David Holmes, Zelensky is told in a call
with several administration staffers that a White House meeting would come only if

he launched investigations desired by Trump.

July 2. At an event in Toronto, then-Ukraine special envoy Kurt Volker again tells

Zelensky that a meeting depends on investigations.
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July 9. Trump hosts al-Thani at the White House.

July 10. In two meetings at the White House, U.S. Ambassador to the European
Union Gordon Sondland tells Ukrainian officials that a meeting with Trump

depends on investigations.

AD

Also July 10. The White House announces an upcoming visit by Prime Minister

Imran Khan of Pakistan.

July 11, The White House announces an upcoming visit by Dutch Prime Minister
Mark Rutte.

July 18. Trump hosts Rutte at the White House.
July 22, Trump hosts Khan at the White House.

July 25. Trump and Zelensky speak on the phone. Trump invites Zelensky to the
White House, but only after Zelensky has agreed to launch the desired
investigations. In a text message sent to Zelensky aide Andriy Yermak right before

the call, that quid pro quo was made explicit by Volker.
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Aug. 2. Trump’s personal attorney meets with Yermak in Madrid, where the two
discuss a meeting — and the need for investigations. The focus soon turns to the

development of a statement announcing the probes.

AD

Aug. 6. The White House announces an upcoming visit by Romanian President

Klaus Iohannis.

Aug. 10. Volker, Sondland, Yermak and Trump’s personal lawyer Rudolph W.
Giuliani have been in contact about the desired statement. Yermak suggests a date
for the meeting be set before it’s released. Both sides can’t agreed on content, and

the statement is tabled.
Aug. 20. Trump hosts Iohannis at the White House.

Aug. 28, The halt in aid to Ukraine becomes publicly known. Resolving this issue

moves to the center of interactions with Ukraine.

Sept. 12, The White House announces an upcoming visit by Crown Prince Salman
bin Hamad al-Khalifa of Bahrain.
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Sept. 15. The White House announces an upcoming visit by Australian Prime

Minister Scott Morrison.

Sept. 16. Trump hosts Salman at the White House.

Sept. 18. The White House announces an upcoming visit by President Sauli

Niinisto of Finland.

Sept. 2zo. Trump hosts Morrison for a state dinner at the White House.

Sept. 24. House Democrats launch an impeachment inquiry.

AD

Sept. 25. Zelensky and Trump meet in person for the first time during a U.N. event
in New York. The meeting is one of many for both leaders. In front of reporters,

Zelensky pointedly asks Trump when he can come visit the White House.

“T want to thank you for invitation to Washington,” Zelensky said, half-joking. “You
invited me, but I think — I'm sorry. 'm sorry. But I think you forgot to tell me the
date.”

Trump demurred.
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Oct. 2. Trump hosts Niinisto at the White House.

Oct. 8. The White House announces an upcoming visit by President Recep Tayyip
Erdogan of Turkey.

Oct. 11. The White House announces an upcoming visit by Italian President Sergio
Mattarella.

Oct. 16. Trump hosts Mattarella at the White House.

Nov. 8. The White House announces an upcoming visit by Bulgarian Prime

Minister Boyko Borissov.
Nov. 13. Trump hosts Erdogan at the White House.
Nov. 25. Trump hosts Borissov at the White House.

Dec. 2. The White House announces an upcoming visit by Greek Prime Minister

Kyriakos Mitsotakis in January 2020.

Dec. 5. The White House announces an upcoming visit by President Mario Abdo

Benitez of Paraguay.

Dec. 8. The White House announces an upcoming visit by Russian Foreign

Minister Sergei Lavrov.

Dec. 10. Trump hosts Lavrov at the White House.

Donald J. Trump
@realDonaldTrump

Just had a very good meeting with Foreign Minister Sergey
Lavrov and representatives of Russia. Discussed many items
including Trade, Iran, North Korea, INF Treaty, Nuclear Arms
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Control, and Election Meddling. Look forward to continuing our
dialogue in the near future!

446K 5:51 PM - Dec 10, 2019
25.5K people are talking about this
Dec. 13. Trump hosts Abdo Benitez at the White House.

No date for a visit by Zelensky has been announced.

AD
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Trump quotes Sondland quoting him: "l want nothing. | want no
quid pro quo”
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T chbsnews.com/news/trump-quotes-sondiand-quoting-him-i-want-nothing-i-want-no-quid-pro-quo/

UPDATED ON: NOVEMBER 20, 2016/ 5:13 PM/ CBS NEWS

President Trump quoted a portion of the testimony of U.S. Ambassador to the EU Gordon Sondland
as he departed the White House Wednesday: "l want nothing. | want nothing," Mr. Trump read to
reporters outside the White House. "l want no quid pro quo. Tell Zelensky — President Zelensky to
do the right thing."

The quote referred to a September 9 conversation that Sondland depicted as "very short and abrupt."
Mr. Trump disputed Sondland's characterization of him as having been in a bad mood — "I'm always
in a good mood. | don't know what that is." He then suggested he was gquoting Sondiand saying,
"This is the final word from the president of the United States: 'l want nothing."

As the president spoke, he could be seen holding handwritten notes with his statement scrawled in
bold black ink on Air Force One notepaper: "l want nothing. | want nothing. | want no quid pro quo.
Tell Zellinsky (sic) to do the right thing."
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President Donald Trump holds notes saying "l want nothing. | want no quid pro quo," while speaking
to the media about the testimony of Ambassador Gordon Sundland on November 20, 2019. Mark
Wilson/ Getty Images

The date of that conversation between Sondiand and Mr. Trump was September 9, the date that the
House Intelligence Committee learned of the anonymous whistleblower's complaint at the center of
the impeachment inquiry.

Later Wednesday, as Mr. Trump toured an Apple manufacturing plant in Austin with Apple CEO Tim
Cook, he stopped to speak with reporters and again read the quotes from Sondland's testimony
about their phone call. He called Sondiand's testimony "fantastic” and declared, "Not only did we win
today, it's over."

During his ongoing testimony before the House Intelligence Committee Wednesday, Sondland told
the House Intelligence Committee, "It was a very short abrupt conversation. He was not in a good
mood," Sondland said about his call with Mr. Trump. "He just said, 'l want nothing, | want nothing, |
want no quid pro quo.”

He went on to say that when he conveyed to Ambassador William Taylor that Mr. Trump had "no quid
pro quo" demand, his intent was "not to defend what the president was saying, not to opine on
whether the president was being truthful or untruthful, but simply to relay I've gone as far as | can,
this is the final word that | heard.”
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President Donald Trump holds his notes about Ambassador Sundland's testimony while speaking to
the media before departing from the White House on November 20, 2019. Mark Wilson / Getty
Images

Mr. Trump said Wednesday that Sondland "seems like a nice guy"” but added, "I don't know him well."

While the president is traveling, Sondland has been testifying in the impeachment hearings against
Mr. Trump. Sondland, in his opening statement said that he, then-special envoy to Ukraine Kurt
Volker and Energy Secretary Rick Perry worked with the president's personal lawyer, Rudy Giuliani,
on Ukraine "at the express direction of the president." He also repeated his testimony on his
understanding of a quid pro quo sought by the president, through Giuliani:

Mr. Giuliani's requests were a quid pro quo for arranging a White House visit for President
Zelensky. Mr. Giuliani demanded that Ukraine make a public statement announcing
investigations of the 2016 election/DNC server and Burisma. Mr. Giuliani was expressing the
desires of the President of the United States, and we knew that these investigations were

important to the President.

Sondland dismissed as "false” the idea that this was "rogue” diplomacy. He told the House
Intelligence Committee that he has identified "State Department emails and messages" that show the
leadership of the State Department and National Security Council was informed of these efforts from
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May 23, 2019 until the aid was released in September.
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Giuliani, Facing Scrutiny, Travels to Europe
to Interview Ukrainians

President Trump’s personal lawyer has been in Budapest and Kyiv this week to talk with former Ukrainian prosecutors fora
documentary series intended to debunk the impeachment case.

By Kenneth P Vogel and Benjamin Novak

Published Dec. 4, 2019 Updated Dec. 17, 2018

WASHINGTON — Even as Democrats intensified their scrutiny this week of Rudolph W. Giuliani’s role in the pressure campaign against
the Ukrainian government that is at the heart of the impeachment inquiry, Mr. Giuliani has been in Europe continuing his efforts to shift
the focus to purported wrongdoing by President Trump’s political rivals.

Mr. Ginliani, the president’s personat lawyer, met in Budapest on Tuesday with a former Ukrainian prosecutor, Yuriy Lutsenko, who has
become a key figure in the impeachment inquiry. He then traveled to Kyiv on Wednesday seeking to meet with other former Ukrainian
prosecutors whose claims have been embraced by Republicans, including Viktor Shokin and Kostiantyn H. Kulyk, according to people
familiar with the effort.

The former prosecutors, who have faced allegations of corruption, all played some role in promoting claims about former Vice President
Joseph R. Biden Jr, a former United States ambassador to Ukraine and Ukrainians who disseminated damaging information about Mr.
Trump’s campaign chairman, Paul Manafort, in 2016.

Those claims — some baseless and others with key disputed elements — have been the foundations of the effort by Mr. Trump and Mr.
Giuliani to pressure the Ukrainian government to commit itself to investigations that would benefit Mr. Trump heading into his re-election
campaign. That effort in turn has led to the impeachment proceedings in the House against the president.

Mr. Giuliani is using the trip, which has not been previously reported, to help prepare more episodes of a documentary series for a
conservative television outlet promoting his pro-Trump, anti-impeachment narrative. His latest moves to advance the theories
propounded by the prosecutors amount to an audacious effort to give the president’s supporters new material to undercut the House
impeachment proceedings and an eventual Senate trial.

1t was Mr. Giuliani’s earlier interactions with some of the same Ukrainian characters that set the stage for the impeachment inquiry in the
first place, and also led to an investigation by federal prosecutors into whether Mr. Giuliani violated federal lobbying laws.

Mr. Giuliani’s trip has generated concern in some quarters of the State Department, coming amid scrutiny of his work with American
diplomats earlier this year on the pressure campaign. His trip to Budapest and Kyiv suggests that he is unbowed by the intense scrutiny
that has enveloped him and his associates, including revelations from the House Intelligence Committee on Tuesday of frequent calls from
Mr. Giuliani to the White House and other figures in the pressure campaign at key moments this year.

The European trip was organized around the filming of a multipart television series featuring Mr. Giuliani that is being produced and aired
by a conservative cable channel, One America News, or GAN.

The series, the first two installments of which have already aired, is being promoted as a Republican alternative to the impeachment
hearings, including Ukrainian “witnesses” whom House Democrats running the inquiry declined to call. Some of the Ukrainians
interviewed by Mr. Giuliani were sworn in on camera to “testify under oath” in a manner that the network claims “debunks the
impeachment hoax”

Mr. Giuliani was joined in Budapest by an OAN crew, including the reporter hosting the series, Chanel Rion, who conducted an interview
in the Hungarian capital with Mr. Lutsenko, according to someone familiar with the interview.

Earlier this year, Mr. Lutsenko played a formative role in what became Mr. Trump’s pressure campaign, meeting with Mr. Giuliani in New
York, where he made claims about a gas company that paid Mr. Biden’s son as a board member and the dissemination of a secret ledger
listing slush payments from a Russia-aligned Ukrainian political party earmarked to Mr. Manafort and others. When The New York Times
revealed the payments earmarked to Mr. Manafort in August 2018, it forced him to resign under pressure from the Trump campaign.

Mr. Lutsenko, whom Mr. Giuliani considered representing as a client, is facing allegations in Ukraine of abuse of power during his years as
a prosecutor and was characterized by some American officials in the impeachment inquiry as untrustworthy. But his office moved to
pursue investigations sought by M Trump, and he was praisect by the president as a “very good prosecutor” during a July 25 phone call
with President Volodymyr Zelensky of Ukraine.

hitps:/Avww.nytimes.com/2019/12/04/us/politics/giuliani-europe-impeachment.html 173
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Mr. Lutsenko discussed some of the subjects inte which Mr. Trump sought investigations during his interview on Tuesday with Ms. Rion,
said the person familiar with the interview.

Also joining Mr. Giuliani and the OAN crew in Budapest were two former Ukrainian officials who have been supportive of Mr. Trump,
Andrii Telizhenko and Andrii V. Artemenko.

The pair, along with a third former Ukrainian official, Mykhaylo Okhendovsky, recorded interviews at OAN’s studios in Washington late
last month with Ms. Rion and Mr. Giuliani for an episode of the series that aired on Tuesday night.

The three Ukrainians questioned the Democrats’ case for impeachment during the episode. And they asserted that Mr. Trump had ample
reason to ask Mr. Zelensky during their July 25 phone call to investigate the Bidens and whether Ukrainians acted improperly to damage
Mr. Trump’s 2016 campaign.

The July 25 call helped trigger a whistle-blower complaint about the pressure wielded by Mr. Trump and Mr. Giuliani against Mr. Zelensky,
and the whistle-blower complaint incited the impeachment inquiry into whether Mr. Trump abused his power for political gain.

In the OAN episode broadeast on Tuesday, Mr. Telizhenko reiterated his claims that, while working in the Ukrainian Embassy in
Washington in 2018, he was instructed to help a Democratic operative gather incriminating information about Mr. Manafort. The
Ukrainian Embassy has denied his account,

Mr. Artemenko, a former member of Parliament, and Mr. Okhendovsky, the former chairman of Ukraine’s Central Election Commission,
both called into question the authenticity of the ledger listing payments to Mr. Manafort.

Ms. Rion falsely claimed on air that the Democratic operative connected to the Ukrainian Embassy, who has become a frequent target of
House Republicans, provided the ledger to The Times. She declared that her interviews with Mr. Telizhenko, Mr. Artemenko and Mr.
Okhendovsky “pulls the rug out from under” Democrats’ “central premise that Trump was wrong to ask about Joe Biden and the
Democrat party’s starring role in Ukrainian corruption.”

Ms. Rion, Mr. Telizhenko, Mr. Artemenko and the White House did not respond to requests for comment.

Mr. Giuliani rejected any notion that it was audacious or risky for him to continue pursuing the Ukrainian mission, given the scrutiny of
him by impeachment investigators and federal prosecutors in the Southern District of New York, or S.D.N.Y.

“If S.D.N.Y. leaks and Democrats’ threats stopped me, then I should find a new profession,” he wrote in a text message on Wednesday.

Asked about his interview with Mr. Lutsenkoe and efforts to interview other Ukrainian prosecutors, he responded that “like a good lawyer, I
am gathering evidence to defend my client against the false charges being leveled against him” by the news media and Democrats.

He accused Representative Adam B. Schiff, the chairman of the House Intelligence Committee, which conducted impeachment hearings
last month, of preventing testimony that could help Mr. Trump. “I am hoping that the evidence concealed by Schiff will be available to the
public as they evaluate his outrageous, unconstitutional behavior”

He did not respond to a question about whether he briefed Mr. Trump on his trip or his involvement in the OAN series, but he has said that
he keeps Mr. Trump apprised of his efforts related to Ukraine.

In a news release Tuesday, OAN indicated that the third installment of its series with Mr. Giuliani was “currently in the works with OAN
investigative staff outside the United States conducting key interviews at undisclosed safe houses.” It said the network would release
additional details “upon return of CAN staff to U.S. soil.”

In Budapest, Mr. Giuliani had dinner on Tuesday night at the residence of the United States ambassador to Hungary, David B. Cornstein, a
longtime friend and associate of both Mr. Trump and Mr. Giuliani.

A businessman who made a fortune operating jewelry counters inside department stores and worked in Mr. Giuliani’s New York mayoral
administration, Mt Cornstein has courted Viktor Orban, Hungary’s authoritarian prime minister, who in turn has provided fodder for Mr.
Trump’s critical view of Ukraine.

A spokesman for the American Embassy in Budapest issued a statement describing the Tuesday night get-together as “a private dinner”
hosted by the ambassador “with his longtime friend,” Mr. Giuliani, and Mr. Giuliani’s assistant. “No one else was present at the dinner”

A reporter who showed up outside the ambassador’s residence during the dinner was turned away by a security guard.

Some State Department officials said they were tracking Mr. Gluliani’s continued efforts to engage the Ukrainians with concern. One
department official, speaking on the condition of anonymity to discuss a politically sensitive topic, called it “shocking” that, in the face of
scrutiny of his prior efforts related to Ukraine, Mr: Giuliani was traveling internationally in continued pursuit of information from
Ukrainians.

hitps:/Awww.nytimes.com/2018/1 2/04/us/politics/giuliani-europe-impeachment.html 213
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One of the former prosecutors with whom Mr. Giuliani is seeking to meet in Kyiv is Mr. Shokin, who claims his ouster was forced by Mr.
Biden to prevent investigations into the gas company paying Mr. Biden’s son Hunter Biden. Allies of the oligarch who owns the gas
company say they welcomed Mr. Shokin’s firing, but not because he was actively investigating the company or the oligarch. Rather, they
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say, he was using the threat of prosecution to try to solicit bribes.

Another prosecutor with whom Mr. Giuliani was seeking to meet, Mr. Kulyk, had compiled a seven-page dossier in English accusing
Hunter Biden of corruption, and had taken steps to pursue an investigation into Burisma Holdings, the gas company on whose board
Hunter Biden served. Mr. Kulyk was fired recently by Mr. Zelensky’s new top prosecutor as part of an anti-corruption initiative.

OAN’s crew hopes to interview the former prosecutors as well, Ms. Rion suggested during the first episode of the series, which aired late

last month.

Kenneth P Vogel reported from

and Benjamin Novak from

Common Questions About Impeachment

What is impeachment?
Impeachment is charging a holder of public office with misconduct.

Why is the impeachment process happening now?
A whistie-blower complaint filed in August said that White House offici
Mr. Trump abuse his power for political gain,

Is believed they had

« Can you explain what President Trump is accused of doing?
President Trump is accused of breaking the law by pressuring the president of Ukraine to
look into former Vice President Joseph R, Biden Jr, a potential Democratic opponent in the
2020 election.

What did the President say to the president of Ukraine?
Here is a reconstructed transcript of Mr. Trump's call to President Voledymyr Zelensky of
Ukraine, released by The White House,

What is the impeachment process like?
Here are answers to seven key questions about the process.

How to Keep Up
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G Download our mobile app on i0S and A and turn on alerts

& Listento analysis on our special | st series, The Latest
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Demoeracy Dies in Doavkuess

Ukraine lawmaker seeking Biden probe meets
with Giuliani in Kyiv
By David L. Stern and Robyn Dixon

Dec. B, 2019 at 5:45 p.m. EST

KY1V, Ukraine — President Trump’s personal lawyer Rudolph W. Giuliani met
Thursday in Ukraine with one of the key figures working to build a corruption case
against Hunter Biden, the Ukraine lawmaker said, after posting Facebook

photographs of himself with the former New York mayor.

Andriy Derkach said he pressed Giuliani on the need to set up a joint U.S.-Ukraine
investigation into corruption in Ukraine at the meeting in Kyiv. Derkach also vowed

to set up an anti-corruption group in the Ukraine parliament.
Giuliani did not make any immediate public comments on the meetings in Ukraine.

But in tweets hours later, he drew connections between future U.S. aid and
investigations by Ukraine into former vice president Joe Biden — issues that are

already at the center of the impeachment inquiry.

AD
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Giuliani tweeted that U.S. assistance to Ukraine on anti-corruption reforms could
face a “major obstacle” until the “conversation about corruption in Ukraine” is
resolved. Giuliani alleged “compelling” evidence of criminal misdeeds by Biden, but

gave no specifics.

His presence in Ukraine also advances the efforts of Trump allies to create an
alternative narrative in the rapidly moving impeachment investigation — tapping
some of Ukraine’s most controversial figures who have spread theories of
corruption and impropriety around Biden, his son Hunter Biden and Ukrainian

interference in the 2016 election.

The New York Times, which first reported Giuliani’s travels, said he had meetings
in Budapest and Kyiv this week to meet current and former Ukrainian officials for a

documentary.

AD

hitps:/iwww.washingtonpost.comiworld/europe/ukrain: king-biden-prob ts-with-giuliani-in-kyiv/2019/1 2/05/ead06eae-175b-11ea-8...  2/10
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Derkach noted that their meeting was filmed by “some kind of American television

company” but offered no further details.

“Rudolph Giuliani has arrived in Kyiv. We met up immediately to discuss the
establishment of the Friends of Ukraine STOP Corruption interparliamentary

group,” Derkach said in a Facebook post.

Derkach, an independent lawmaker who was formerly a member of a pro-Russian
party in parliament, went to the Dzerzhinsky Higher School of the KGB in Moscow.

He is the son of a KGB officer who later served as head of Ukrainian intelligence.

Derkach wrote that Giuliani could help bring experts, journalists and analysts to
investigate corruption in Ukraine and “benefit strategic relations between Kyiv and

the United States.”

AD

Derkach said he had sent letters Tuesday to key Republicans including Sen. Lindsey
O. Graham (8.C.), Rep. Devin Nunes (Calif.) and White House acting chief of staff
Mick Mulvaney, seeking their participation.

He said their involvement would help expose the ineffective use of U.S. tax dollars

by Ukrainian authorities.

hitps:/iwww.washingtonpost comiworld/europe/ukrainy king-biden-prob ts-with-giufiani-in-kyiv/2019/12/05/ead06eae-175b-11ea-8... 3/10
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“We sent our proposal. We’re waiting for a reaction, an answer. We're waiting to see
how much this is something that the congressmen and senators are in need of. If

they want to work together, we’re ready,” Derkach said.

Derkach said he handed Giuliani documents on allegations relating to inefficient

expenditure of U.S. government money on projects in Ukraine and other matters.

AD

The documents do not mention the Bidens. But Derkach makes reference to the

energy company Burisma, which had Hunter Biden as a board member.

Right-wing network One America News announced Tuesday it was conducting a
“special investigation” with Giuliani, flying three Ukrainian officials to the United

States and “debunking Schiff's impeachment narrative.”

Rep. Adam B. Schiff (D-Calif.) chaired the Intelligence Committee that handed
down a report concluding that Trump sought to undermine U.S. democracy and

endangered national security.

Derkach did not state whether the TV crew with Giuliani was from One America

News.

hitps:/iwww. washingtonpost.com/world/eurepe/ukrair king-biden-prob ts-with-giufiani-in-kyiv/2019/1 2/05/ead06eae-175b-11ea-8...  4/10
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Derkach and another parliamentary deputy, Oleksandr Dubinsky, called a news
conference in Kyiv last month announcing plans to launch an investigative
committee of the Ukrainian parliament, claiming corruption by top Ukrainian

political figures and Burisma.

AD

The company is at the heart of the impeachment investigation, with allegations
Trump withheld military aid to press Ukrainian President Volodymyr Zelensky to
open corruption investigations that could have damaged Joe Biden, a potential rival

in next year’s presidential election.

Analysts have dismissed Derkach as spreading disinformation to support the
theory, being promoted by Trump allies, that Biden sought the dismissal of a
former Ukraine prosecutor general, Viktor Shokin, because he wanted to protect his

s01n.

Ukraine’s prosecutor general, Ruslan Ryaboshapka, said in October that he would

carry out an audit to review the handling of all previous cases involving Burisma.

https:/iwww.washingtonpost.comiworld/europe/ukrain: king-biden-prob ts-with-giuliani-in-kyiv/2019/1 2/05/ead06eae-175b-11ea-8...  5/10
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AD

No evidence of wrongdoing by the Bidens has emerged, and European powers were

also seeking Shokin’s dismissal, seeing him as corrupt and an obstacle to reform.

Derkach has previously led calls to investigate the Bidens and alleged Ukrainian
interference in the 2016 U.S, elections. In 2017, he wrote a letter to the Ukrainian
prosecutor general’s office, demanding an investigation into alleged interference in
the elections by Ukrainian officials to hamper Trump’s campaign, claiming this had

“seriously damaged Ukraine-American relations.”

The July 24, 2017, letter came one day before Trump called on the U.S. attorney
general’s office in a tweet to investigate “Ukrainian efforts to sabotage the Trump

campaign.”

AD
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Derkach and Dubinsky, however, seem to be experiencing difficulty attracting the
support of 150 members of parliament — the number required to form the

investigative group.

Derkach and Dubinsky have “zero” chance of forming an investigative committee,
said one parliamentarian Thursday, who spoke on the condition of anonymity due
to the issue’s sensitivity.

Anders Aslund, a senior fellow at the Atlantic Council and analyst on corruption in
Russia and Ukraine, tweeted last month that Derkach and others were spreading

“lies” on behalf of Trump and Giuliani.
“Stay away from them! All lies!” he wrote.

He tweeted Wednesday that Giuliani “has chosen Ukrainian interlocutors who are

criminals & NEVER say anything true.”

AD

On Tuesday, Giuliani met again with another key figure, former Ukrainian
prosecutor Yuri Lutsenko, in Budapest, according to the New York Times. Giuliani
had met previously with Lutsenko, who also has pushed the theory that Ukraine,

not Russia, intervened in 2016 elections.

https:/iwww.washingtonpost.com/world/europe/ukrain ing-biden-prob ts-with-giudiani-in-kyiv/2018/12/05/ead06eae-175b-11ea-8... 7/10
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The New York Times reported Giuliani was seeking other meetings with two former
prosecutors, Shokin and Kostiantyn Kulyk.

Ukrainian anti-corruption campaigner Daria Kaleniuk, director of the nonprofit
Anti-

Corruption Action Center, described Derkach on Twitter as having associations

with Ukrainian security services and an allegedly corrupt pharmaceutical firm. She
noted that he opposed a system of electronic declaration of parliamentarians’ assets

in 2015, designed to clean up endemic Ukrainian corruption.

Dixon reported from Moscow. Colby Itkowitz in Washington contributed to this

report.

https:/iwww.washingtonpost.com/world/europe/ukrain: king-biden-prob ts-with-giufiani-in-kyiv/i2018/12/05/ead06eae-175b-11ea-8... 8/10
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Giuliani may be making a stronger case against
Trump than Biden

instead of validation by Ukraine, it has been validated by conservative media.

By Philip Bump

Dec. 16, 2019 at 5:23 p.m. EST

Let’s assume for the sake of argument that President Trump’s motivation in asking
Ukrainian President Volodymyr Zelensky to investigate former vice president Joe
Biden was not, in fact, generalized concern about corruption in that country. It’s a
fair assumption to make, given that he never publicly expressed concern about
corruption in Ukraine before September and only rarely mentioned corruption
elsewhere (save within the Democratic Party). But should you be inclined to give

him the benetfit of the doubt on that point, I ask that you set it aside for a moment.

Lots of things suddenly click neatly into place. That would explain, then, why
Trump asked Zelensky only and specifically about Biden and his son Hunter instead
of corruption more broadly. It would explain, too, why, asked several days after the
rough transeript of his call was made public what he hoped Zelensky would do, he
said he wanted the Ukrainian president to “start a major investigation into the
Bidens” — not that he wanted Zelensky to focus broadly on potential issues of
corruption. Particularly since there’s no robust evidence that Biden or his son

actually engaged in any corrupt activity.
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By the time Trump made that request on July 25, his team within the
administration had been agitating for Ukraine to launch an investigation for a
month, using Zelensky’s desire for a meeting at the White House as leverage. His
team outside the administration — centralized in his personal attorney Rudolph W.
Giuliani — had been on the case even longer, stretching back to late 2018. Despite
sporadic efforts to distance himself from Giuliani’s efforts in particular, Trump’s
embrace of Giuliani’s singular focus on Biden has been obvious for some time and
has been reinforced regularly even as the president has faced impeachment by the

House.

AD

Giuliani recently returned from Ukraine, where he met with several current and
former officials from that country who've contributed bits of information to
Giuliani’s theory of Biden malfeasance. He did so in the company of a personality
from the unabashedly pro-Trump cable network One America News Network, who
subsequently filed reports about the trip that would make a 2-year-old’s assessment

of the existence of Santa Claus seem measured and skeptical.
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Most of what Giuliani alleges is centered on testimony from a handful of obviously

conflicted witnesses and bolstered by other dubious characters. At the center is

Viktor Shokin, Ukraine’s prosecutor general until early 2016, when he was forced

out under pressure from Biden and other U.S. and European leaders.

Shokin has repeatedly claimed that he was targeted by Biden solely because his
office was investigating corruption at a Ukrainian company called Burisma
Holdings, on the board of which Hunter Biden then served. Others, including a
number of other officials, have denied that claim. No one has presented robust
evidence that there was such an investigation underway while a number of
individuals have flatly denied that Burisma was under investigation in the way
Shokin claims. In fact, as Adam Entous reported in the New Yorker on Monday,
much of the criticism Shokin engendered stemmed from his failure to prosecute
corruption. But Shokin nonetheless has insisted to Giuliani that he was targeted

solely because Biden wanted to protect his son.

AD

Shokin also told Giuliani that he’d twice been poisoned, had each time technically

died and twice been brought back to life.
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Giuliani reported this without amendment to his Twitter followers. There are no
news articles reinforcing the claim that a former senior Ukrainian government

official had narrowly cheated poisoning, despite the historical resonance of such a

claim. But this, as we'll see, is how Giuliani’s investigation works.

The Entous article focuses on another source of Giuliani’s, Shokin’s successor Yuri
Lutsenko. Lutsenko was included in the OANN series, but his most dramatic mark
on the Ukraine story was made in interviews with writer John Solomon for articles
published at The Hill this year. In those interviews, he alleged wrongdoing by the
Bidens and accused then-Ambassador to Ukraine Marie Yovanovitch of having
given him a do-not-prosecute list — evidence, he suggested, of the government’s

willingness to steer law enforcement in Ukraine in particular directions.

AD

Neither of those claims was true. Lutsenko walked each back a few months after
offering them and explained to Entous his rationale for making them in the first
place. Entous’s article also casts significant doubt on two stories Lutsenko is still
peddling via Giuliani and OANN, involving money laundering allegations targeting
an American financial company and Burisma itself. In the interview, Lutsenko also

targets Yovanovitch again, this time claiming she lied under oath.
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What’s emerged since the beginning of the year was a willingness by Giuliani to
share whatever information was presented to him, regardless of the credibility of
the source or the information itself. Interviews with Shokin and Lutsenko
conducted in January were documented and later passed along to the State
Department without verification. While Trump presents Giuliani as “a great crime-
fighter” — a function of his tenure as a U.S. attorney and as mayor of New York City
— it’s hard to come to the conclusion that Giuliani’s current efforts are much more

than partisan dirt-digging.

Entous reports on a call he had with Giuliani last month to that point.

AD

“Giuliani described some tips he was hearing from his sources in Ukraine, including
allegations that a Ukrainian oligarch had made illegal campaign contributions to
Hillary Clinton totaling forty million dollars, ‘that Biden helped to facilitate,””
Entous writes. “In addition, he said, ‘I was told Biden had participated in the
hacking’ — a reference to the penetration of Democratic National Committee
computer servers in 2016, which U.S. intelligence agencies have attributed to

Russia’s military intelligence agency.”
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Giuliani shrugs at the fact that he’s passing on dubious claims: “They may be true,
they may be false.” The important throughline, of course, is that they impugn
Biden.

Trump has been kept apprised of Giuliani’s activities. Last Friday, Giuliani spent
several hours at the White House. In an interview with the Wall Street Journal
published Saturday, he describes a phone conversation with Trump immediately

upon landing back in the U.S. from Ukraine.

AD

According to Giuliani, Trump asked, “What did you get?”
Giuliani replied, “More than you can imagine.”

On Dec. 7, Trump spoke to reporters outside the White House and discussed

Giuliani’s research.

“T just know he came back from someplace, and he’s going to make a report, I think
to the attorney general and to Congress,” Trump said. “He says he has a lot of good

information. I have not spoken to him about that information.”
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The president also retweeted part of Giuliani’s thread about his “investigations”

with OANN, including Lutsenko’s accusation against Yovanovitch.

Yovanoviteh’s ouster in April—by the Trump administration’s State Department—
followed a public campaign by Giuliani, Fox News’s Sean Hannity and Donald
Trump Jr. suggesting that she had behaved inappropriately in office or was disloyal
to Trump. To Entous, Giuliani expressed another rationale for getting her out of the

way.

AD

“I believed that I needed Yovanovitch out of the way,” Giuliani told Entous. “She

was going to make the investigations difficult for everybody.”

This, of course, is a central allegation from House Democrats, that the
investigations sought by Trump — particularly targeting Biden — was the reason

Trump’s team wanted Yovanovitch gone.
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Giuliani simply admitted it, just as he pushes forward on his Hooveresque (as in the
vacuum, not the FBI director) investigation, sucking up any claim that includes a
criminal statute, a verb and “Joe Biden.” The insistence by Trump allies that the
president wanted Ukraine broadly to address corruption is flimsy at best, but
Giuliani keeps kicking out pieces of the sagging scaffolding that the claim depends
on. He does so while obviously still engaging with Trump — by his own admission.
Trump has claimed that he didn’t direct Giuliani’s efforts in Ukraine, but Giuliani,
who has said that he’s engaging in the probes on behalf of his client — Trump —

also hasn’t been told to cut it out.

AD

There’s one more damning part of Entous’s article that bears mentioning. Lutsenko
told the New Yorker reporter that “he suspected that an attention-grabbing
announcement from Ukraine was more important to Giuliani than the proposed
investigations themselves, which would drag on for years.” This, of course, was the
claim made by Ambassador to the European Union Gordon Sondland, who testified
during an open hearing as part of the House impeachment inquiry that Trump and
Giuliani simply wanted an announcement of an investigation, getting the political
benefit of the cloud that would hang over Biden, without having to worry about an

eventual exoneration.
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The irony is that this is where we already are. That cloud is there, thanks to the
uncritical reiteration of Giuliani’s claims in conservative media like OANN and
thanks to Trump defenders during the impeachment process. It’s a tidy little circle:
Trump’s request for a probe of Biden derived from concern about corruption, and
that concern about corruption centered on Biden because of these unproven

allegations that Trump wanted to learn more about,

Assume that perhaps this wasn’t Trump’s intent and things get a lot easier to

explain — thanks in large part to Trump’s personal attorney.

AD
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Rudy Giuliani on Twitter: "Schiffs impeachment is a FARCE because 1. There was no military aid withheld. 2. The conversation about cor...
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Schiffs impeachment is a FARCE because
1. There was no military aid withheld.

2. The conversation about corruption in
Ukraine was based on compelling
evidence of criminal conduct by then VP
Biden, in 2016, that has not been
resolved and until it is will be a major
obstacle...
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IMPEACHMENT INQUIRY

Trump tweeted as Marie Yovanovitch testified: Was it witness
tampering?

"It's very intimidating,” Yovanovitch said about Trump's attacks on her. "I can't speak as to what the president
is trying to do but I think the effect is to be very intimidating”

President Donald Trump attends an event on healthcare prices in the Roosevelt Room of the White House, on Nov.
15, 2019. Evan Vucei / AP

Nov. 18, 2019, 12:33 PM EST

By Danny Cevallos

Former U.S. ambassador Marie Yovanovitch was testifying Friday in the House impeachment inquiry
when suddenly President Donald Trump weighed in.

hitps:/iwww.nbenews.com/politi p-impeach inquirytrump-tweeted ie-yovanovitch-testified-was-it-withess-tampering-n1084176 1/4
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“Everywhere Marie Yovanovitch went turned bad,” the president tweeted during the public,
televised hearing before the House Intelligence Committee. “She started off in Somalia, how did that
g0?”

Trump also asserted his “absolute right” to recall ambassadors, as he had done with Yovanovitch,

whose most recent post was in Ukraine, a country at the heart of the impeachment inquiry.

Donald J. Trump
@realDonaldTrump

Everywhere Marie Yovanovitch went turned bad. She started off
in Somalia, how did that go? Then fast forward to Ukraine,
where the new Ukrainian President spoke unfavorably about her
in my second phone call with him. It is a U.S. President’s
absolute right to appoint ambassadors.

121K 10:01 AM - Nov 15, 2019

100K people are talking about this

Committee Chairman Adam Schiff, D-Calif., read the tweet aloud during the hearing and asked

Yovanovitch how the president's repeated attacks on her might affect other witnesses in the
impeachment inquiry.

"It's very intimidating,” she said. "I can't speak as to what the president is trying to do but I think the
effect is to be very intimidating."

Yormer U.S. Ambassador to Ukraine Marie Yovanovitch testifies before the House Intelligence
Committee, on Nov. 15, 2019, on Capitol Hill. J. Scott Applewhite / AP

During a break, Schiff told reporters that "we saw today witness intimidation in real time by the
president of the United States, once again going after this dedicated and respected career public
servant in an effort to not only chill her, but to chill others who may come forward.

Trump told reporters later on Friday that he was just offering his opinion.
Download the NBC News app for breaking news and politics
“I have the right to speak. I have the freedom of speech just as other people do,” the president said.

But was it witness tampering, which is a violation of the law?

hitps://iwww.nbenews.com/peliticsitrump-impeach: inquiry/trump-tweeted fe-yovanovitch-testified: it-wits pering-n1084176 2/4
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Why it could be prosecuted as witness tampering

Federal criminal law contains a broad prohibition against illegitimately affecting the presentation of
evidence in hearings. For example, it is unlawful to knowingly use intimidation or corrupt
persuasion with intent to influence the testimony of any person in an official proceeding.

An “official proceeding” includes hearings before Congress. Witness harassment also includes
conduct intended to “badger, disturb or pester” and attempts to intimidate, even if the witness isn’t
actually influenced, and even if the witness never actually received the threat.

An act “with the intent to influence the testimony” has the purpose of getting the person to
“change, color, or shade his or her testimony in some way.” The government doesn’t have to prove
that the testimony was, in fact, changed, as long as the intent was there. The government does have
to prove that whatever statements were made to the person about the testimony had that improper
purpose.

"Intimidation” means the use of any words designed to make someone timid or fearful. Yovanovitch
all but established this prong when she testified about her reaction to the tweet: “It’s intimidating.”
It seems to fit the elements of the witness-tampering statute.

How the tweet could be defended

There are two major themes for the defense, first, that the tweet did not have a bad purpose and,
secondly, that the First Amendment allows the president to express his opinion.

The president's defense could point out that as the former ambassador was already recalled from
her post in Ukraine and now has a good fellowship at Georgetown University, Trump's words can no
longer affect her job.

The defense could also argue that his words were not a threat, but rather just an explanation that
Yovanovitch was recalled because she was bad at her job.

Finally, the president’s team might even argue that he has a First Amendment right to say whatever
he wants about the former ambassador.

That last argument is the weakest.

Courts have rejected First Amendment challenges to witness-tampering laws. The law does not
prohibit all persuasion but only that which is "corrupt,” which means the government must prove
the defendant was motivated by an improper purpose, with the purpose of obstructing justice. By
narrowly targeting only persuasion that is "corrupt,” federal law does not outlaw lawful or
constitutionally protected speech and is not unconstitutionally overbroad.

hitps:/fwww.nbenews.com/politics/trump-impeachment-inquirytrump-tweeted-marie-yovanovitch-testified-was-it-witness-tampering-n 10841 76 3/4
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Trump’s strongest argument is that his opinion about the bad job the ambassador did gives context
to why she was recalled. And, since ambassadors serve at the president’s pleasure, voicing his
displeasure with her service is part of his executive prerogative.

There are prosecutors who would charge this case or bring it to a grand jury on these facts. There
are also prosecutors who might not bring this case.

It’s not a slam dunk, but it’s a winnable case. There are a few defenses, but the best defense is that
the tweet was not motivated by any bad purpose.

Of course, a sitting president cannot be charged with a crime by the Department of Justice, but he
can be impeached by Congress. That tweet could very well end up in an article of impeachment.
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U.S. GOVERNMENT ACCOUNTABILITY OFFICE

441 G St. NW.
Washington, DC 20548

Decision

Matter of:  Office of Management and Budget—Withholding of Ukraine Security
Assistance

File: B-331564

Date: January 16, 2020

DIGEST

In the summer of 2019, the Office of Management and Budget (OMB) withheld from
obligation funds appropriated to the Department of Defense (DOD) for security
assistance to Ukraine. In order to withhold the funds, OMB issued a series of nine
apportionment schedules with footnotes that made all unobligated balances
unavailable for obligation.

Faithful execution of the law does not permit the President to substitute his own
policy priorities for those that Congress has enacted into law. OMB withheld funds
for a policy reason, which is not permitted under the impoundment Control Act (ICA).
The withholding was not a programmatic delay. Therefore, we conclude that OMB
violated the ICA.

DECISION

In the summer of 2019, OMB withheld from obligation approximately $214 million
appropriated to DOD for security assistance to Ukraine. See Department of Defense
Appropriations Act, 2019, Pub. L. No. 115-245, div. A, title IX, § 9013, 132 Stat.
2981, 304445 (Sept. 28, 2018). OMB withheld amounts by issuing a series of nine
apportionment schedules with footnotes that made all unobligated balances for the
Ukraine Security Assistance Initiative (USAI) unavailable for obligation. See Letter
from General Counsel, OMB, to General Counsel, GAO (Dec. 11, 2019) (OMB
Response), at 1-2. Pursuant to our role under the ICA, we are issuing this decision.
Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 93-344,
title X, § 1015, 88 Stat. 297, 336 (July 12, 1974), codified at 2 U.S.C. § 686. As
explained below, we conclude that OMB withheld the funds from obligation for an



108

unauthorized reason in violation of the ICA." See 2 U.S.C. § 684. We also question
actions regarding funds appropriated to the Department of State (State) for security
assistance to Ukraine.

OMB removed the footnote from the apportionment for the USAI funds on
September 12, 2019. OMB Response, at 2. Prior to their expiration, Congress then
rescinded and reappropriated the funds. Continuing Appropriations Act, 2020,

Pub. L. No. 118-59, div. A, § 124(b), 133 Stat. 1093, 1098 (Sept. 27, 2019).

In accordance with our regular practice, we contacted OMB, the Executive Office of
the President, and DOD to seek factual information and their legal views on this
matter. GAQ, Procedures and Practices for Legal Decisions and Opinions,
GAO-06-1064SP (Washington, D.C.: Sept. 2008), available at
www.gao.gov/products/GAQ-06-1064SP; Letter from General Counsel, GAO, to
Acting Director and General Counsel, OMB (Nov. 25, 2019); Letter from General
Counsel, GAO, to Acting Chief of Staff and Counsel to the President, Executive
Office of the President (Nov. 25, 2019); Letter from General Counsel, GAO, to
Secretary of Defense and General Counsel, DOD (Nov. 25, 2019).

OMB provided a written response letter and certain apportionment schedules for
security assistance funding for Ukraine. OMB Response (written letter); OMB
Response, Attachment (apportionment schedule). The Executive Office of the
President responded to our request by referring to the letter we had received from
OMB and providing that the White House did not plan to send a separate response.
Letter from Senior Associate Counseli to the President, Executive Office of the
President, to General Counsel, GAO (Dec. 20, 2019). We have contacted DOD
regarding its response several times. Letter from General Counsel, GAO, to
Secretary of Defense and General Counsel, DOD (Dec. 10, 2019); Telephone
Conversation with Deputy General Counsel for Legislation, DOD (Dec. 12, 2019);
Telephone Conversation with Office of General Counsel Official, DOD (Dec. 19,
2019). Thus far, DOD officials have not provided a response or a timeline for when
we will receive one.

' On October 30, 2019, Senator Chris Van Hollen asked the Comptroller General
about this matter during a hearing before the Senate Committee on the Budget.
Chief Financial Officers Act of 1990: Achieving the Vision: Hearing Before the
Senate Committee on the Budget, 116th Cong. (2019), (statement of Sen. Van
Hollen), available at https:/iwww.budget.senate.gov/chief-financial-officers-act-of-
1990-achieving-the-vision (last visited Jan. 13, 2020). We also received a letter from
Senator Van Hollen regarding this matter. Letter from Senator Chris Van Hollen to
Comptroller General (Dec. 23, 2019).
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BACKGROUND

For fiscal year 2019, Congress appropriated $250 million for the Ukraine Security
Assistance Initiative (USAI). Pub. L. No. 115-245, § 9013, 132 Stat. at 304445,
The funds were available “to provide assistance, including training; equipment; lethal
assistance; logistics support, supplies and services; sustainment; and intelligence
support to the military and national security forces of Ukraine.” /d. § 9013, 132 Stat.
at 3044. The appropriation made the funds available for obligation through
September 30, 2019. Id.

DOD was required to notify Congress 15 days in advance of any obligation of the
USAI funds. /d. § 9013, 132 Stat. at 3045. In order to obligate more than fifty
percent of the amount appropriated, DOD was also required to certify to Congress
that Ukraine had taken “substantial actions” on “defense institutional reforms.”
John S. McCain National Defense Authorization Act for Fiscal Year 2019, Pub. L.
No. 115-232, div., A, title Xil, § 1246, 132 Stat. 1636, 2049 (Aug. 13, 2018)
(amending National Defense Authorization Act for Fiscal Year 2016, Pub. L.

No. 114-92 div. A, title XII, § 1250, 129 Stat. 726, 1068 (Nov. 25, 2015)). On
May 23, 2019, DOD provided this certification to Congress. Letter from Under
Secretary of Defense for Policy, to Chairman, Senate Committee on Foreign
Relations (May 23, 2019) (DOD Certification) (noting that similar copies had been
provided to the congressional defense committees and the House Committee on
Foreign Affairs). In its certification, DOD included descriptions of its planned
expenditures, totaling $125 million. Id.

On July 25, 2019, OMB issued the first of nine apportionment schedules with
footnotes withholding USAI funds from obligation. OMB Response, 1-2. This
footnote read:

“Amounts apportioned, but not yet obligated as of the date of this
reapportionment, for the Ukraine Security Assistance Initiative
(Initiative) are not available for obligation until August 5, 2019, to allow
for an interagency process to determine the best use of such funds.
Based on OMB’s communication with DOD on July 25, 2019, OMB
understands from the Department that this brief pause in obligations
will not preclude DOD’s timely execution of the final policy direction.
DOD may continue its planning and casework for the Initiative during
this period.”

Id.; see id., Attachment. On both August 6 and 15, 2019, OMB approved additional
apportionment actions to extend this “pause in obligations,” with footnotes that,
except for the dates, were identical to the July 25, 2019 apportionment action.? /d.,

2 The initial apportionment footnote made USAI funds unavailable for obligation until
August 5, 2019. OMB Response, Attachment. OMB did not sign the next
(continued...)

Page 3 B-331564
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at 2 n. 2. OMB approved additional apportionment actions on August 20, 27,

and 31, 2019; and on September 5, 6, and 10, 2019.% Id. The footnotes from these
additional apportionment actions were, except for the dates, otherwise identical to
one another. /d., Attachment. They nevertheless differed from those of July 25 and
August 6 and 15, 2019, in that they omitted the second sentence that appeared in
the earlier apportionment actions regarding OMB’s understanding that the pause in
obligation would not preclude timely obligation. /d. The apportionment schedule
issued on August 20 read as follows:

“Amounts apportioned, but not yet obligated as to the date of this
reapportionment, for the Ukraine Security Assistance Initiative
(Initiative) are not available for obligation until August 26, 2019, to
allow for an interagency process to determine the best use of such
funds. DOD may continue its planning and casework for the Initiative
during this period.”

Id., Attachment. The apportionment schedules issued on August 27 and 31, 2019,
and on September 5, 6, and 10, 2019 were identical except for the dates. /d. On
September 12, 2019, OMB issued an apportionment that removed the footnote that
previously made the USAI funds unavailable for obligation. OMB Response, at 2;
id., Attachment. According to OMB, approximately $214 million of the USAI
appropriation was withheld as a result of these footnotes. OMB Response, at 2.
OMB did not transmit a special message proposing to defer or rescind the funds.

DISCUSSION

At issue in this decision is whether OMB had authority to withhold the USAI funds
from obligation.

(...continued)

apportionment until August 8, 2019. See id. On August 6, 2019, the amounts were
made unavailable for obligation until August 12, 2019. /d. While the next footnote
was issued on August 15, 2019 it stated that funds were unavailable for obligation
“untit August 12, 2019.” Id. Despite the dates listed in each apportionment footnote,
OMB provided that the “pause in obligations was extended” on both August 6, 2019
and August 15, 2013. See OMB Response, at 2, in. 2 (emphasis added).

® The apportionment footnote issued on August 20, 2019 made USAI funds
unavailable for obligation until August 26, 2019. OMB Response, Attachment. OMB
did not sign the next apportionment until August 27, 2019. See id. Despite the date
listed in the apportionment footnote, OMB provided that the “pause in obligations
was extended” on August 20, 2019. See OMB Response, at 2, fn. 2 (emphasis
added).

Page 4 B-331564
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The Constitution specifically vests Congress with the power of the purse, providing
that “No Money shall be drawn from the Treasury, but in Consequence of
Appropriations made by Law.” U.8. Const. art. |, § 9, cl. 7. The Constitution also
vests all legislative powers in Congress and sets forth the procedures of
bicameralism and presentment, through which the President may accept or veto a
bill passed by both Houses of Congress, and Congress may subsequently override a
presidential veto. Id., art. I, § 7, cl. 2, 3. The President is not vested with the power
to ignore or amend any such duly enacted law. See Clinton v. City of New York,
524 U.S. 417, 438 (1998) (the Constitution does not authorize the President “to
enact, to amend, or to repeal statutes”). Instead, he must “faithfully execute” the law
as Congress enacts it. U.S. Const., art. I, § 3.

An appropriations act is a law like any other; therefore, unless Congress has
enacted a law providing otherwise, the President must take care to ensure that
appropriations are prudently obligated during their period of availability. See
B-329092, Dec. 12, 2017 (the ICA operates on the premise that the President is
required to obligate funds appropriated by Congress, unless otherwise authorized to
withhold). In fact, Congress was concerned about the failure to prudently obligate
according to its Congressional prerogatives when it enacted and later amended the
ICA. See generally, HR. Rep. No. 100-313, at 66-67 (1987); see also S. Rep. No.
93-688, at 75 (1974) (explaining that the objective was to assure that “the practice of
reserving funds does not become a vehicle for furthering Administration policies and
priorities at the expense of those decided by Congress”).

The Constitution grants the President no unilateral authority to withhold funds from
obligation. See B-135564, July 26, 1973. Instead, Congress has vested the
President with strictly circumscribed authority to impound, or withhold, budget
authority only in limited circumstances as expressly provided in the ICA. See

2 U.S.C. §§ 681-688. The ICA separates impoundments into two exclusive
categories—deferrals and rescissions. The President may temporarily withhold
funds from obligation—but not beyond the end of the fiscal year in which the
President transmits the special message—by proposing a “deferral.”* 2 U.S.C.

§ 684. The President may also seek the permanent cancellation of funds for fiscal
policy or other reasons, including the termination of programs for which Congress
has provided budget authority, by proposing a “rescission.”® 2 U.S.C. § 683.

In either case, the ICA requires that the President transmit a special message to
Congress that includes the amount of budget authority proposed for deferral or

4 Budget authority proposed for deferral must be prudently obligated before the end
of its period of availability. 2 U.S.C. § 684; B-329092, Dec. 12, 2017.

5 Budget authority proposed for rescission must be made available for obligation
unless, within 45 calendar days of continuous congressional session, Congress has
completed action on a rescission bill rescinding all or part of the amount proposed
for rescission. 2 U.S.C. § 683.

Page 5 B-331564
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rescission and the reason for the proposal. 2 U.S.C. §§ 683-684. These special
messages must provide detailed and specific reasoning to justify the withholding, as
set out inthe ICA. See 2 U.S.C. §§ 683-684; B-237297 4, Feb. 20, 1990 (vague or
general assertions are insufficient to justify the withholding of budget authority).

The burden to justify a withholding of budget authority rests with the executive
branch.

There is no assertion or other indication here that OMB intended to propose a
rescission. Not only did OMB not submit a special message with such a proposal,
the footnotes in the apportionment schedules, by their very terms, established dates
for the release of amounts withheld. The only other authority, then, for withholding
amounts would have been a deferral.

The ICA authorizes the deferral of budget authority in a limited range of
circumstances: to provide for contingencies; to achieve savings made possible by or
through changes in requirements or greater efficiency of operations; or as
specifically provided by law. 2 U.S.C. § 684(b). No officer or employee of the

United States may defer budget authority for any other purpose. /d.

Here, OMB did not identify—in either the apportionment schedules themselves or in
its response to us—any contingencies as recognized by the ICA, savings or
efficiencies that would result from a withholding, or any law specifically authorizing
the withholding. Instead, the footnote in the apportionment schedules described the
withholding as necessary “to determine the best use of such funds.” See OMB
Response, at 2; Attachment. In its response to us, OMB described the withholding
as necessary to ensure that the funds were not spent “in a manner that could conflict
with the President’s foreign policy.” OMB Response, at 9.

The ICA does not permit deferrals for policy reasons. See B-237297.3, Mar. 6,
1990; B-224882, Apr. 1, 1987. OMB’s justification for the withholding falls squarely
within the scope of an impermissible policy deferral. Thus, the deferral of USAI
funds was improper under the ICA.

When Congress enacts appropriations, it has provided budget authority that
agencies must obligate in a manner consistent with law. The Constitution vests
lawmaking power with the Congress. U.S. Const., art. |, § 8, cl. 18. The President
and officers in an Administration of course may consider their own policy objectives
as they craft policy proposals for inclusion in the President’s budget submission.
See B-319488, May 21, 2010, at 5 (“Planning activities are an essential element of
the budget process.”). However, once enacted, the President must “take care that
the faws be faithfully executed.” See U.8. Const,, art. I, § 3. Enacted statutes, and
not the President’s policy priorities, necessarily provide the animating framework for
all actions agencies take to carry out government programs. Louisiana Public
Service Commission v. FCC, 476 U.S. 355, 374 (19886) (“[A]n agency literally has no
power to act . . . unless and until Congress confers power upon it.”); Michigan v.
EPA, 268 F.3d 1075, 1081 (D.C. Cir. 2001) (a federal agency is “a creature of
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statute” and *has no constitutional or common law existence or authority, but only
those authorities conferred upon it by Congress”).

Faithful execution of the law does not permit the President to substitute his own
policy priorities for those that Congress has enacted into law. In fact, Congress was
concerned about exactly these types of withholdings when it enacted and later
amended the ICA. See H.R. Rep. No. 100-313, at 66-67 (1987); see also S. Rep.
No. 93-688, at 75 (1974) (explaining that the objective was to assure that “the
practice of reserving funds does not become a vehicle for furthering Administration
policies and priorities at the expense of those decided by Congress”).

OMB asserts that its actions are not subject to the ICA because they constitute a
programmatic delay. OMB Response, at 7, 9. It argues that a “policy development
process is a fundamental part of program implementation,” so its impoundment of
funds for the sake of a policy process is programmatic. /d., at 7. OMB further
argues that because reviews for compliance with statutory conditions and
congressional mandates are considered programmatic, so too should be reviews
undertaken to ensure compliance with presidential policy prerogatives. /d., at 9.

OMPB’s assertions have no basis in law. We recognize that, even where the
President does not transmit a special message pursuant to the procedures
established by the ICA, it is possible that a delay in obligation may not constitute a
reportable impoundment. See B-329092, Dec. 12, 2017; B-222215, Mar. 28, 1986.
However, programmatic delays occur when an agency is taking necessary steps to
implement a program, but because of factors external to the program, funds
temporarily go unobligated. B-329739, Dec. 19, 2018; B-291241, Oct. 8, 2002;
B-241514.5, May 7, 1991. This presumes, of course, that the agency is making
reasonable efforts to obligate. B-241514.5, May 7, 1991. Here, there was no
external factor causing an unavoidable delay. Rather, OMB on its own volition
explicitly barred DOD from obligating amounts.

Furthermore, at the time OMB issued the first apportionment footnote withholding
the USAI funds, DOD had already produced a plan for expending the funds. See
DOD Certification, at 4-14. DOD had decided on the items it planned to purchase
and had provided this information to Congress on May 23, 2019. /d. Program
execution was therefore well underway when OMB issued the apportionment
footnotes. As a result, we cannot accept OMB’s assertion that its actions are
programmatic.

The burden to justify a withholding of budget authority rests with the executive

branch. Here, OMB has failed to meet this burden. We conclude that OMB violated
the ICA when it withheld USAI funds for a policy reason.

Page 7 B-331564
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Foreign Military Financing

We also question actions regarding funds appropriated to State for security
assistance to Ukraine. In a series of apportionments in August of 2019, OMB
withheld from obligation some foreign military financing (FMF) funds for a period of
six days. These actions may have delayed the obligation of $26.5 million in FMF
funds. See OMB Response, at 3. An additional $141.5 million in FMF funds may
have been withheld while a congressional notification was considered by OMB. See
E-mail from GAOQ Liaison Director, State, to Staff Attorney, GAO, Subject: Response
to GAO on Timeliness of Ukraine Military Assistance (Jan. 10, 2020) (State’s
Additional Response). We have asked both State and OMB about the availability of
these funds during the relevant period. Letter from General Counsel, GAO, to Acting
Director and General Counsel, OMB (Nov. 25, 2019); Letter from General Counsel,
GAO, to Secretary of State and Acting Legal Adviser, State (Nov. 25, 2019). State
provided us with limited information. E-mail from Staff Attorney, GAOQ, to Office of
General Counsel, State, Subject: RE: Response to GAO on Timeliness of Ukraine
Military Assistance (Dec. 18, 2019) (GAO’s request for additional information),

E-mail from GAO Liaison Director, State, to Assistant General Counsel for
Appropriations Law, GAO, Subject: Response to GAO on Timeliness of Ukraine
Military Assistance (Dec. 12, 2019) (State’s response to GAO’s November 25, 2019
letter); State’s Additional Response. OMB’s response to us contained very little
information regarding the FMF funds. See generally OMB Response, at 2-3.

As a result, we will renew our request for specific information from State and OMB
regarding the potential impoundment of FMF funds in order to determine whether the
Administration’s actions amount to a withholding subject to the ICA, and if so,
whether that withholding was proper. We will continue to pursue this matter.
CONCLUSION

OMB violated the ICA when it withheld DOD’s USAI funds from obligation for policy
reasons. This impoundment of budget authority was not a programmatic delay.
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OMB and State have failed, as of yet, to provide the information we need to fulfill our
duties under the ICA regarding potential impoundments of FMF funds. We will
continue to pursue this matter and will provide our decision to the Congress after we
have received the necessary information.

We consider a reluctance to provide a fulsome response to have constitutional
significance. GAO’s role under the ICA—to provide information and legal analysis to
Congress as it performs oversight of executive activity—is essential to ensuring
respect for and allegiance to Congress’ constitutional power of the purse. All federal
officials and employees take an oath to uphold and protect the Constitution and its
core tenets, including the congressional power of the purse. We trust that State and
OMB will provide the information needed.

—

MA%

Thomas H. Armstrong
General Counsel

Page 9 B-331564



116

1057H CONGRESS REPORT
2d Session HOUSE OF REPRESENTATIVES 165-795

INVESTIGATORY POWERS OF THE COMMITTEE ON THE
JUDICIARY WITH RESPECT TO ITS IMPEACHMENT INQUIRY

OcTOBER 7, 1998.—Referred to the House calendar and ordered to be printed

Mr. HYDE, from the Committee on the Judiciary,
submitted the following

REPORT

together with
ADDITIONAL AND DISSENTING VIEWS

[Te accompany H. Res. 581]

The Committee on the Judiciary, having had under consideration
H. Res. 581, authorizing and directing the Committee on the Judi-
ciary to mvestlgate whether sufficient grounds exist for the im-
peachment of William Jefferson Clinton, President of the United
States, reports the same to the House with a recommendation that
the resolution be adopted.
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THE RESOLUTION

The resolution is as follows:

Resolved, That the Committee on the Judiciary, acting as a whole
or by any subcommittee thereof appointed by the chairman for the
purposes hereof and in accordance with the rules of the committee,
is authorized and directed to investigate fully and completely
whether sufficient grounds exist for the House of Representatives
to exercise its constitutional power to impeach William Jefferson
Clinton, President of the United States of America. The committee
shall report to the House of Representatives such resolutions, arti-
cles of impeachment, or other recommendations as it deems proper.

Sec. 2. (a) For the purpose of making such investigation, the
committee is authorized to require—

(1) by subpoena or otherwise—

(A) the attendance and festimony of any person (includ-
ing at a taking of a deposition by counsel for the commit-
tee); and

(B) the production of such things; and

(2) by interrogatory, the furnishing of such information;

as it deems necessary to such investigation.

(b) Such authority of the committee may be exercised—

(1) by the chairman and the ranking minority member acting
jointly, or, if either declines to act, by the other acting alone,
except that in the event either so declines, either shall have
the right to refer to the committee for decision the question
whether such authority shall be so exercised and the commit-
tee shall be convened promptly to render that decision; or

(2) by the committee acting as a whole or by subcommittee,

Subpoenas and interrogatories so authorized may be issued over
the signature of the chairman, or ranking minority member, or any
member designated by either of them, and may be served by any
person designated by the chairman, or ranking minority member,
or any member designated by either of them. The chairman, or
ranking minority member, or any member designated by either of
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them (or, with respect to any deposition, answer to interrogatory,
or affidavit, axl];:ri person authorized by law to administer oaths) may
administer caths to any witness. For the purposes of this section,
“things” includes, without limitation, books, records, correspond-
ence, logs, journals, memorandums, papers, documents, writings,
drawings, graphs, charts, photographs, reproductions, recordings,
tapes, transcripts, printouts, data compilations from which infor-
mation can be obtained (translated if necessary, through detection
devices into reasonably usable form), tangible objects, and other
things of any kind.

PURPOSE AND SUMMARY

The purpose of this resolution, which was adopted by the Com-
mittee on the Judiciary after thoughtful and considerable debate,
is to authorize the Committee to investigate whether William Jef-
ferson Clinton, President of the United States, has committed of-
fenses rear}uiring the House of Representatives to exercise its con-
stitutional responsibility of impeachment. This resolution provides
}:_he parameters for a fair, thorough and independent review of the
acts.

The scope of the inquiry authorized by this resolution will permit
consideration of any matter necessary to the Committee’s inquiry
into the existence or nonexistence of sufficient grounds for im-
peachment. The authorization in this resolution is wholly consist-
ent with historical precedent, including the Watergate impeach-
ment investigation conducted by the Committee on the Judiciary.

This resolution empowers the Committee to require the produc-
tion of documents and other records and the attendance and testi-
mony of such witnesses as it deems necessary, by subpoena or oth-
erwise. It authorizes the Committee to take such testimony af
hearings or by deposition. Depositions may be taken by counsel to
the Committee, without a member of the Committee being present,
thus expediting the presentation of information to the Committee.
This resolution further authorizes the Committee to require the
furnishing of information in response to interrogatories propounded
by the Committee. Like the deposition authority, the authority to
compel answers to written interrogatories is intended to permit the
Committee to conduct a thorough investigation under as expedi-
tious a schedule as possible. Interrogatories should prove particu-
larly useful in providing a basis for the efficient exercise of the
Committee’s subpoena power, by enabling it to secure inventories
and lists of documents, materials, records and the names of poten-
tial witnesses.

The Committee’s investigative authority is intended to be fully
co-extensive with the power of the House in an impeachment inves-
tigation with respect to the persons who may be required to re-
spond, the methods by which response may be required, and the
types of information and materials required to be furnished and
produced.

It is the intention of the Committee that its investigation will be
conducted in all respects on a fair, impartial and bipartisan or non-
partisan basis. In this spirit, the power to authorize subpoenas and
other compulsory process is committed by this resolution in the
first instance to the Chairman and the Ranking Minority Member
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acting jointly. If either declines to act, the other may act alone,
subject to the right of either to refer the question to the Committee
for decision prior to issuance, and a meeting of the Committee will
be convened promptly to consider the question. Thus, meetings will
not be required to authorize issuance of process, so long as neither
the Chairman nor the Ranking Minority Member refers the matter
to the Committee. In the alternative, the Committee possesses the
independent authority to authorize subpoenas and other process,
should it be felt that action of the whole Committee is preferable
under the circumstances. Thus, maximum flexibility and biparti-
sanship are reconciled in this resclution.

After careful consideration, the Committee determined not to es-
tablish a deadline for its final action. The Committee concluded
that it is not now possible to predict the course and duration of its
inquiry and that establishment of dates would be artificial and un-
realistic and thus misleading. The Committee was anxious to avoid
an arbitrary deadline that might ultimately operate as an unneces-
sary hindrance to an early and just conclusion to its inquiry.

REFERRAL FROM THE INDEPENDENT COUNSEL

The Constitution provides that the President “* * * shall be re-
moved from Office on Impeachment for, and Conviction of, Treason,
Bribery, or other high Crimes and Misdemeanors” (Article II, sec-
tion 4), and that the “House of Representatives * * * ghall have
the sole Power of Impeachment” (Article I, section 2, clause 5). To
that end, an independent counsel must advise the House of Rep-
resentatives of any “substantial and credible information which
* % * may constitute grounds for an impeachment.” 28 U.S.C.
§595(c). The Independent Counsel statute was first enacted in
1978 as Title IV of the Ethics in Government Act of 1978, and has
been reauthorized three times since. Most recently it was sup-
ported by Attorney General Janet Reno! and signed into law by
President Clinton on June 30, 1994,

1During the reauthorization process of the Independent Counsel Act, Attorney General Renc
testified as follows:

In 1975, after his firing triggered the Constitutional crisis that led to the first version
of this Act, Watergate special prosecutor Archibald Cox testified that an independent
counsel was needed in certain limited cases and he said, “The pressure, the divided loy-
alty, are too much for any man, and as honorable and conscientious as any individual
mi%t be, the public could never feel entirely easy about the vigor and thoroughness
with which the investigation was pursued. Some outside person is absolutely essential.”
Now, nearly two decades later, I could not state it any better.

It is neither fair nor valid to criticize the Act for what politics has wrought, nor to
expect the Act to solve all our crises. The Iran-Contra investigation, far from providing
support for doing away with the Act, proves its necessity, I believe that this investiga-
tion could not have been conducted under the supervision of the Attorney General and
concluded with any public confidence in its thoroughness or impartiality.

The reason that I support the concept of an independent counsel with statutory inde-
pendence is that there is an inherent conflict whenever senior Executive Branch offi-
cials are to be investigated by the Department and its appointed head, the Attorney
General. The Attorney General serves at the pleasure of the President. Recognition of
this conflict does not belittle or demean the impressive Frofessionalism of the Depart-
ment's career prosecutors, and permit me to say again, I have been so impressed with
the lawyers in the Department of Justice at every level. They are non-political, tlg:%
are splendid lawyers, and they have enjoyed the opportunity to work with your s
on this legislation.

* * * * * * *

It is absolutely essential for the publie to have confidence in the system and you can-
not do that when there is conflict or an appearance of conflict in the person who is,
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On September 9, 1998, Independent Counsel Kenneth Starr
wrote to Speaker Gingrich and Minority Leader Gephardt notifying
them of his transmission to the House of a referral prepared pursu-
ant to 28 U.S.C. §595(c). In response, the House Sergeant-at-Arms
was directed to take control of the materials until the House de-
cided how to proceed. During that time, 36 boxes of materials deliv-
ered to the House were safeguarded by the Sergeant-at-Arms and
no person had access to the materials. Two days later, on Septem-
ber 11, 1998, the House passed H. Res. 525 by a vote of 363-63.
H. Res. 525 conferred jurisdiction over the Independent Counsel’s
referral to the Committee on the Judiciary and directed the Com-
mittee to, among other things, “determine whether sufficient
grounds exist to recommend to the House that an impeachment in-
quiry be commenced.”

Pursuant to 28 U.S.C. §595(c), the Office of Independent Counsel
(OIC) submitted what it believed to be substantial and credible in-
formation that President Clinton obstructed justice during the
Jones v, Clinton sexual harassment lawsuit by lying under oath
and concealing evidence of his relationship with a young White
House intern and federal employee, Monica Lewinsky. After a fed-
eral eriminal investigation of the President’s actions began in Jan-
uary 1998, the President allegedly lied under oath to the grand
jury and obstructed justice during the grand jury investigation. The
Independent Counsel also alleged substantial and credible informa-
tion that the President’s actions with respect to Monica Lewinsky
constitute an abuse of authority inconsistent with the President’s
constitutional duty to faithfully execute the laws. Specifically, the
Independent Counsel alleged that there is substantial and credible
information supporting the following eleven possible grounds for
impeachment:

1. President Clinton lied under cath in his civil case when he de-
nied a sexual affair, a sexual relationship, or sexual relations with
Monica Lewinsky.

2. President Clinton lied under oath to the grand jury about his
sexual relationship with Ms, Lewinsky.

in effect, the chief prosecutor. There is an inherent conflict here, and I think that that
is why this Act is so important.

It is worth noting that anly a few matters that have been investigated by independent
counsels over the last decade resulted in convictions. Far more covered individuals ac-
cused of wrongdoing have been cleared at the close of an independent counsel’s inves-
tigation. This role of declining to prosecute a Government official is, I suggest, as impor-
tant a part as any process in the prosecution. The credibility and public confidence en-
gendered by the fact that an independent and impartial outsider has examined the evi-

ence and concluded that prosecution is not warranted serves to clear a public official’s
name in a way that no Justice Department investigation ever could.

It is telling that on occasion covered individusls, including former Attorney General
Edwin Meese, have called for an appointment of an independent counsel to investigate
the allegations against them. I doubt the public would have accepted with confidence
the decision not to prosecute had each of those individuals been cleared not by an im-
partial outside l;)rosecui:«:»r but by the Attorney General and his Justice Department.

The Independent Counsel Act was designed to avoid even the appearance of impropri-
ety in the consideration of allegations of misconduct by high-level Executive Branch offi-
cials and to prevent, as I have said, the actual or perceived conflicts of interest. The
Act thus served as a vehicle to further the tguhlic’s perception of fairness and thorough-
ness in such matters, and to avert even the most subtle influences that may appear
in an investigation of highly-placed Executive officials.

The Independent Counsel Reauthorization Act of 1993: Hearings on S.24 Before the Senate
Comm. on Governmental Affairs, 103rd Cong., 1st Sess. (S. Hrg. 103—437) at 11-12 (Testimeny
of Attorney General Reno).
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3. In his civil deposition, to support his false statement about the
sexual relationship, President Clinton also lied under oath about
being alone with Ms. Lewinsky and about the many gifts ex-
changed between Ms. Lewinsky and him.

4. President Clinton lied under oath in his civil deposition about
his discussions with Ms. Lewinsky concerning her involvement in
the Jones case.

5. During the Jones case, the President obstructed justice and
had an understanding with Ms. Lewinsky to jointly conceal the
truth about their relationship by concealing gifts subpoenaed by
Ms. Jones’s attorneys.

6. During the Jones case, the President obstructed justice and
had an understanding with Ms. Lewinsky to jointly conceal the
truth of their relationship from the judicial process by a scheme
that included the following means: (i) both the President and Ms.
Lewinsky understood that they would lie under oath in the Jones
case about their sexual relationship; (ii) the President suggested to
Ms. Lewinsky that she prepare an affidavit that, for the President’s
gurposes, would memorialize her testimony under oath and could

e used to prevent questioning of both of them about their relation-
ship; (iii) Ms. Lewinsky signed and filed the false affidavit; (iv) the
President used Ms. Lewinsky’s false affidavit at his deposition in
an attempt to head off questions about Ms. Lewinsky; and (v) when
that failed, the President lied under oath at his civil deposition
about the relationship with Ms. Lewinsky.

7. President Clinton endeavored to obstruct justice by helping
Ms. Lewinsky obtain a job in New York at a time when she woul
have been a witness harmful to him were she to tell the truth in
the Jones case.

8. President Clinton lied under oath in his civil deposition about
his discussions with Vernon Jordan concerning Ms. Lewinsky’s in-
volvement in the Jones case.

9. The President improperly tampered with a potential witness
by attempting to corruptly influence the testimony of his personal
secretary, Betty Currie, in the days after his civil deposition.

10. President Clinton endeavored to obstruct justice during the
grand jury investigation by refusing to testify for seven months and
lying to senior White House aides with knowledge that they would
relay the President’s false statements to the grand jury—and did
thereby deceive, obstruct, and impede the grand jury.

11. President Clinton abused his constitutional authority by (i)
lying to the public and the Congress in January 1998 about his re-
lationship with Ms. Lewinsky; (ii) promising at that time to cooper-
ate fully with the grand jury investigation; (iii) later refusing six
invitations to testify voluntarily to the grand jury; (iv) invoking Ex-
ecutive Privilege; (v) lying to the grand jury in August 1998; and
(vi) lying again to the public and Congress on August 17, 1998—
all as part of an effort to hinder, impede, and deflect possible in-
quiry by the Congress of the United States.2

The Committee was in no way bound by these allegations and re-
viewed the material in an independent, fair, and thorough manner.

2Referral from Independent Counsel Kenneth W. Starr in Conformity with the Requirements
gf:; (')1'?:11139%?, United States Code, Section 595(c), H. Doc. 105-310, 2nd Sess, 105th Cong., 129~
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COUNSEL’S REVIEW AND REPORT ON THE REFERRAL FROM
THE INDEPENDENT COUNSEL

Introduction

Pursuant to H. Res. 525, the Committee was obligated to “deter-
mine whether sufficient grounds exist to recommend to the House
that an impeachment inquiry be commenced.” In order to fulfill
that important obligation, the Chairman and Ranking Minority
Member directed the majority and minority chief investigative
counsels to advise the Committee regarding the information re-
ferred by the Independent Counsel. The Committee received their
orally delivered reports on October 5, 1998. The following summa-
rizes the report delivered by the Committee’s Chief Investigative
Counsel, David Schippers.

Concepis of Constitutional Government

The President of the United States enjoys a singular and appro-
priately lofty position in our system of government. But that posi-
tion by its very nature involves equally unique and onerous respon-
sibilities, among which are included affirmative obligations that
apply to no other citizen.

Specifically, the Constitution of the United States imposes upon
the President the explicit and affirmative duty to “take Care that
the Laws be faithfully executed . . .” U.S. Const., Article II, Section
3. Moreover, before entering upon the duties of his office, the Presi-
dent is constitutionally commanded to take the following oath:

I do solemnly swear (or affirm) that I will faithfully exe-
cute the Office of President of the United States, and will
to the best of my ability, preserve, protect and defend the
Constitution of the United States.

U.S. Censt., Article II, Section 1.

The President is the chief law enforcement officer of the United
States. Although he is neither above nor below the law, he is, by
virtue of his office, held to a higher standard than any other Amer-
ican. Furthermore, as Chief Executive Officer and Commander in
Chief, he is the repository of a special trust.

Second, many defendants who face legal action, whether it be
civil or criminal, may honestly believe that the case against them
is unwarranted and factually deficient. It is not, however, in the
discretion of the litigant to decide that any tactics are justified to
defeat the lawsuit in that situation. Rather, it is incumbent upon
that individual to testify fully and truthfully during the truth seek-
ing phase. It is then the function of the system of law to expose
the frivolous cases. The litigant may not with impunity mislead,
deceive or lie under oath in order fo prevail in the lawsuit or for
other personal gain. Any other result would be subversive of the
American Rule of Law.

The principle that every witness in every case must te]l the
truth, the whole truth and nothing but the truth, is the foundation
of the American system of justice which is the envy of every civ-
ilized nation. The sanctity of the oath taken by a witness is the
most essential bulwark of the truth seeking function of a trial, the
American method of ascertaining the facts. If lying under oath is
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tolerated and, when exposed, is not visited with immediate and
substantial adverse consequences, the integrity of this country’s en-
tire judicial process is fatally compromised and that process will in-
evitably collapse. The subject matter of the underlying case, wheth-
er civil or eriminal, and the circumstances under which the testi-
mony is given are of no significance whatever. It is the oath itself
that is sacred and must be enforced.

The Independent Counsel’s Referral

The Independent Counsel Act provides in relevant part: “An
independent counse] shall advise the House of Representatives of
any substantial and credible information . . . that may constitute
grounds for an impeachment.” 28 U.8.C. §595(c). In compliance
with the statutory mandate, the Office of Independent Counsel
Kenneth Starr informed the House of Representatives on Septem-
ber 9, 1998, that it was prepared to submit a referral under the
statute. On that day, the Independent Counsel’s Office delivered to
the House the following material:

a Referral consisting of an Introduction, a Narrative of Rel-
evant Events and an Identification and Analysis of the Sub-
stantial and Credible Information that may support grounds
for impeachment of William Jefferson Clinton;

an Appendix, in six three-ring binders fotaling in excess of
2500 pages, of the most relevant testimony and other material
cited in the Referral; and

seventeen transmittal boxes containing grand jury tran-
scripts, deposition transcripts, FBI reports, reports of inter-
views, and thousands of pages of incidental back-up docu-
ments.

Pursuant to H. Res. 525, with the exception of the Referral which
was ordered printed as a document of the House, all of this mate-
rial was turned over to the Committee on the Judiciary to be held
in Executive Session until September 28, 1998. The resolution pro-
vided that all materials would be released to the public at that
time, except those which were withheld by prior action of the Com-
mittee.

Staff Review of the Referral

The majority and minority staffs were instructed by the Commit-
tee to review the Referral, together with all of the other evidence
and testimony that was submitted, for the purpose of determining
whether there actually existed “substantial and credible” evidence
that President Clinton may have committed acts that may con-
stitute grounds to justify conducting an impeachment inquiry.

Because of the narrow scope of that directive, the investigation
and analysis was necessarily circumscribed by information deliv-
ered with the Referral together with some information and analysis
furnished by the counsel for the President.? For that reason, staff
did not seek to procure any additional evidence or testimony from
any other source. Particularly, the staff did not seek to obtain or

3See Preliminary Memorandum of the President of the United States Concerning Referral of
the Office of Independent Counsel and Initial Response of the President of the United States
to R}ffex;gl g ;.g)e Office of Independent Counsel, 2nd Sess., 105th Cong., H. Doe. 105-317 (Sep-
tember 28, .



124

9

review the material that remained in the possession of the OIC. In
two telephone conversations with the OIC, Mr. Lowell, the Minor-
ity Chief Investigative Counsel, and Mr. Schippers were assured
that the retained material was deemed unnecessary to comply with
the statutory requirement under Section 595(c). Though the Office
of Independent Counsel offered to make available to the Committee
all of that material, the staff did not deem it necessary or even
proper to go beyond the submission itself. However, at the sugges-
tion of the Minority Chief Investigative Counsel, the material re-
maining in the possession of the OIC was reviewed by members of
both staffs at the OIC. The material was, as anticipated, irrelevant.

To support the Referral, the House has been furnished with
grand jury trapscripts, FBI interview memoranda, transcripts of
depositions, other interview memoranda, statements, audio record-
ings, and, where available, video recordings of all persons named
in the Referral. In addition, the House was provided with a copy
of every document cited and a mass of documentary and other evi-
dence produced by witnesses, the White House, the President, the
Secret Service and the Department of Defense.

The report delivered by the Chief Investigative Counsel was con-
fined solely to that Referral and supporting evidence and testimony
supplied to the House and then to this Committee, supplemented
only by the information provided by the President’s Counsel. Al-
though the original submission contained a transcript of the Presi-
dent’s deposition testimony, no video tape was included. Pursuant
to a request by Chairman Hyde, a video tape of the entire deposi-
tion was later provided to the Committee by District Judge Susan
Webber Wright.

Apart from the thorough review of President Clinton’s deposition
and grand jury testimony, the following functions were performed
in preparation for the report delivered by Chief Investigative Coun-
sel Schippers:

1. All grand jury transcripts and memoranda of interview of Ms.
Currie, Mr. Jordan, Ms. Lewinsky, the Secret Service Agents, and
Ms. Tripp were independently reviewed, compared and analyzed by
at least three members of the staff; and those of Ms. Currie, Mr.
Jordan, Ms. Lewinsky, Ms. Tripp and both appearances of the
President by Mr. Schippers personally.

2. All of the remaining grand jury transcripts, deposition t{ran-
scripts and memoranda of the others interviewed were likewise re-
viewed, compared and analyzed. This involved more than 250 sepa-
rate documents, some consisting of hundreds of pages. In this re-
gard, the staff was instructed to seek any information that might
(éast dmllbt upon the legal or factual conclusions of the Independent

ounsel.

3. The entire Appendix, consisting of in excess of two thousand
pages, was systematically reviewed and analyzed against the state-
ments contained in the Referral.

4. Chief Investigative Counsel Schippers personally read the en-
tire Evidence Reference and Legal Reference that accompanied the
Referral. He analyzed the legal precepts and theories, and read at
least the relevant portions of each case cited.

5. In addition to other members of the staff, Mr. Schippers per-
sonally read and analyzed the eleven specific allegations made by
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the Independent Counsel, and reviewed the evidentiary basis for
those allegations. Each footnote supporting the charges was
checked to insure that it did, in fact, support the underlying evi-
dentiary proposition. In cases where inferences were drawn in the
body of the Referral, the validity of those inferences was tested
under acceptable principles of federal trial practice.

6. Each of the literally thousands of back-up documents was re-
;rie}vgveéi in order to insure that no relevant evidence had been over-

ooked.

7. Meetings of the entire staff were conducted on virtually a daily
basis for the purpose of coordinating efforts and to synthesize the
divergent material into a coherent report.

Having completed all of the tasks assigned, the staff was pre-
pared to report their findings to the Members of the Committee.
The report presented to the Committee represented a distillation
and consensus of the staffs efforts and conclusions for the Commit-
tee’s guidance and consideration. :

Monica Lewinsky’s Credibility

Monica Lewinsky’s credibility may be subject to some skepticism.
At an appropriate stage of the proceedings, that credibility will, of
necessity, be assessed together with the credibility of all witnesses
in the light of all the other evidence. Ms. Lewinsky admitted to
having lied on occasion to Linda Tripp and to having executed and
caused to be filed a false affidavit in the Paula Jones case.

On the other hand, Ms. Lewinsky obtained a grant of immunity
for her testimony before the grand jury and, therefore, had no rea-
son fo lie thereafter. Furthermore, the witness’ account of the rel-
evant events could well have been much more damaging. For the
most part, though, the record reflects that she was an embarrassed
and reluctant witness who actually downplayed her White House
encounters. In testifying, Ms. Lewinsky demonstrated a remarkable
memory, supported by her personal diary, concerning dates and
events. Finally, the record includes ample corroboration of her tes-
timony by independent and disinterested witnesses, by documen-
tary evidence, and, in part, by the grand jury testimony of the
President himself. Consequently, for the limited purpose of this re-
port, staff suggest that Monica Lewinsky’s testimony is both sub-
stantial and credible.

Staff Focus

It has been the considered judgment of the staff that the Com-
mittee’s main focus should be on those alleged acts and omissions
by the President which affect the rule of law, and the structure and
integrity of our court system. This recommendation, however, in no
way should be construed to prejudice any of the Committee’s future
deliberations. Members of this Committee are appropriately free to
emphasize or de-emphasize particular issues, facts, or conclusions.
Deplorable as the numerous sexual encounters related in the evi-
dence may be, the staff chose to emphasize the consequences of
those acts as they affect the administration of justice and the
unique role the President occupies in carrying out his oath faith-
fully to execute the laws of the nation.
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The prurient aspect of the Referral is, at best, merely peripheral
to the central issues. The assertions of Presidential misconduct
cited in the Referral, though arising initially out of sexual indiscre-
tions, are completely distinct and involve allegations of an ongoing
series of deliberate and direct assaults by Mr. Clinton upon the jus-
tice system of the United States, and upon the Judicial Branch of
our government, which holds a place in the constitutional frame-
work of checks and balances equal to that of the Executive and the
Legislative branches.

As a result of the research and review of the Referral and sup-
porting documentation, the staff report concluded that there exists
substantial and credible evidence of fifteen separate events directly
involving President William dJefferson Clinton that could constitute
felonies which, in turn, may constitute grounds to proceed with an
impeachment inquiry.

Nothing contained in the report is intended to constitute an accu-
sation against the President or anyone else, nor should it be con-
strued as such. What follows is nothing more than a litany of the
crimes that might have been committed based upon the substantial
and credible evidence provided by the Independent Counsel, and
reviewed, tested and analyzed by the staff.

POTENTIAL FELONIES COMMITTED BY THE PRESIDENT
I

There is substantial and credible evidence that the President
may have been part of a conspiracy with Monica Lewinsky and oth-
ers to obstruct justice and the due administration of justice by:

(A) Providing false and misleading testimony under oath in
a civil deposition and before the grand jury;

(B) Withholding evidence and causing evidence to be with-
held and concealed; and :

(C) Tampering with prospective witnesses in a civil lawsuit
and before a federal grand jury.

The President and Ms. Lewinsky had developed a “cover story”
to conceal their activities. (M.L. 8/6/98 GJ, at pp. 54-55, 234). On
December 6, 1997, the President learned that Ms. Lewinsky’s name
had appeared on the Jones v. Clinton witness list. (Clinton GJ, p.
84). He informed Ms. Lewinsky of that fact on December 17, 1997,
and the two agreed that they would employ the same cover story
in the Jones case. (M.L. 8/6/98 Gd, pp. 122-123; M.L. 2/1/98 Prof-
fer). The President at that time suggested that an affidavit might
be enough to prevent Ms. Lewinsky from testifying. (M.L. 8/6/98
Gd, pp. 122-123). On December 19, 1997, Ms. Lewinsky was sub-
poez)laed to give a deposition in the Jones case. (M.L. 8/6/98 Gd, p.
128).

Thereafter, the record tends to establish that the following
events took place:

(1) In the second week of December, 1997, Ms. Lewinsky told Ms.
Tripp that she would lie if called to testify and tried to convince
Ms. Tripp to do the same. (M.L. 8/6/98 Gd, p. 127).

(2) Ms. Lewinsky attempted on several occasions to get Ms. Tripp
to contact the White House before §iving testimony in the Jones
case. (Tripp 7/16/98 GJ, p. 75; ML.L. 8/6/98 GdJ, p. 71).
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(3) Ms. Lewinsky participated in preparing a false and inten-
tionally misleading affidavit to be filed in the Jones case. (M.L. 8/
6/98 GJ, pp. 200-203).

(4) Ms. Lewinsky provided a copy of the draft affidavit to a third
party for approval and discussed changes calculated to mislead.
(M.L. 8/6/98 GdJ, pp. 200-202).

(5) Ms. Lewinsky and the President talked by phone on January
6, 1998, and agreed that she would give false and misleading an-
swigls_i )to questions about her job at the Pentagon. (M.L. 8/6/98 GJ,
p. .

(6) On January 7, 1998, Ms. Lewinsky signed the false and mis-
leading affidavit. (M.L. 8/6/98 GJ, p. 203). Conspirators intended to
use the affidavit to avoid Ms. Lewinsky’s giving a deposition. (M.L.
8/6/98 GdJ, pp. 122-123; M.L. 2/1/98 Proffer).

(7) After Ms. Lewinsky’s name surfaced, conspirators began to
employ code names in their contacts. (M.L. 8/6/98 GJ, pp. 215-217).

(8) On December 28, 1997, Ms. Lewinsky and the President met
at the White House and discussed the subpoena she had received.
Ms. Lewinsky suggested that she conceal the gifts received from
the President. (M.L. 8/6/98 GJ, p. 152).

(9) Shortly thereafter, the President’s personal secretary, Betty
Currie, picked up a box of the gifts from Ms. Lewinsky. (Currie 5/
6/98 GJ, pp. 107-108; M.L. 8/6/98 GJ, pp. 154-156).

(10) Betty Currie hid the box of gifts under her bed at home.
(Currie 5/6/98 GJ, pp. 107-108; Currie 1/27/98 GJ, pp. 57-58).

(11) The President gave false answers to questions contained in
Interrogatories in the Jones case. (V2-DC-53; V2-DC-104).

(12) On December 31, 1997, Ms. Lewinsky, at the suggestion of
a third party, deleted 50 draft notes to the President. (M.L. 8/1/98
OIC Interview, p. 13). She had already been subpoenaed in the
Jones case.

(13) On January 17, 1998, the President’s attorney produced Ms.
Lewinsky’s false affidavit at the President’s deposition and the
President adopted it as true.

(14) On January 17, 1998, in his deposition, the President gave
false and misleading testimony under oath concerning his relation-
ship with Ms. Lewinsky about the gifts she had given him and sev-
eral other matters. (Clinton Dep., pp. 49-84; M.L. 7/27/98 OIC
Interview, pp. 12-15).

(15) The President, on January 18, 1998, and thereafter, coached
his personal secretary, Betty Currie, to give a false and misleading
account of the Lewinsky relationship if called to testify. (Currie 1/
27/98 GJ, pp. 71~74, 81).

(16) The President narrated elaborate detailed false accounts of
his relationship with Monica Lewinsky to prospective witnesses
with the intention that those false accounts would be repeated in
testimony. (Currie 1/27/98 GdJ, pp. 71-74, 81; Podesta 6/16/98 GdJ,
pp. 88-92; Blumenthal 6/4/98 GJ, pp. 49-51; Blumenthal 6/25/98
GJ, p. 8; Bowles 4/2/98 GJ, pp. 83-84; Ickes 6/10/28 Gd, p. 73; Ickes
8/5/98 Gd, p. 88).

(17) On August 17, 1998, the President gave false and misleading
testimony under cath to a federal grand jury on the following
points: his relationship with Ms. Lewinsky, his testimony in the
January 17, 1998 deposition, his conversations with various indi-
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viduals and his knowledge of Ms. Lewinsky’s affidavit and its fal-
sity.

The following facts illustrate some of the details concerning the
events immediately before and after the President’s deposition on
January 17, 1998.

These facts appear in the Record:

On January 7, 1998, Ms. Lewinsky signed the false Affidavit, and
it was furnished to Mr. Clinton’s civil lawyer. The President re-
viewed it, so he knew that she had denied their relationship when
the deposition began.

During the questioning, however, it became more and more ap-
parent to the President that Ms. Jones’ attorneys possessed a lot
more specific detail than the President anticipated. When the
Pregident returned to the White House, the following calls were
made:

JANUARY 17, 1998

SATURDAY

4:00 p.m. (approx.)—THE PRESIDENT finishes testifying under
oath in Jones v. Clinton, et al.

5:19 p.m.—Vernon Jordan places a call to the White House from
a cellular phone.
. 5:38 p.m.—THE PRESIDENT telephones Vernon dJordan at

ome.

7:02 p.m.—THE PRESIDENT telephones Betty Currie at home
but does not speak with her.

7:02 p.m.—THE PRESIDENT places a call to Mr. Jordan’s office.

7:13 p.m.—THE PRESIDENT contacts Betty Currie at home and
asks her to meet with him on Sunday.

JANUARY 18, 1998

SUNDAY

6:11 am.—THE PRESIDENT learns about the existence of the
Tripp tapes.

11:49 a.m.—Vernon Jordan telephones the White House.

12:30 p.m. (approx.)—Vernon Jordan has lunch with Bruce
{Jindsey. Lindsey informs Jordan about the existence of the Tripp

apes.
b 12:50 p.m.—THE PRESIDENT telephones Vernon Jordan at
ome.

1:11 p.m.—THE PRESIDENT telephones Betty Currie at home.

2:15 p.m.—Vernon Jordan telephones the White House on his
cellular phone.

2:55 p.m.—Vernon Jordan telephones THE PRESIDENT.

5:00 p.m.—THE PRESIDENT meets with Betty Currie. He tells
her that he was questioned at his deposition about Monica
Lewinsky, and he suggests that Ms. Currie could “see and hear ev-
erything” that occurred when Ms. Lewinsky visited with him.

5:12 p.m.—Betty Currie pages Monica Lewinsky with the mes-
sage “Please call Kay at home.”

6:22 {).m.——Betty Currie pages Monica Lewinsky with the mes-
sage “Please call Kay at home.”
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7:06 p.m.—Betty Currie pages Monica Lewinsky with the mes-
sage “Please call Kay at home.”

7:19 p.m.—Vernon Jordan telephones Cheryl Mills at the White
House Counsel’s Office.

8:28 p.m.—Betty Cwrrie pages Monica Lewinsky with the mes-
sage “Call Kay.”

10:09 p.m.—Monica Lewinsky telephones Betty Currie at home.

11:02 p.m.—THE PRESIDENT telephones Betty Currie at home.

JANUARY 19, 1998

MoNDAY—MARTIN LUTHER KING Day

7:02 a.m.—Betty Currie pages Monica Lewinsky with the mes-
sage “Please call Kay at bome at 8:00 this morning.”
8:08 a.m.—Betty Currie pages Monica Lewinsky with the mes-
sage “Please call Kay.”
8:33 a.m.—Betty Currie pages Monica Lewinsky with the mes-
sage “Please call Kay at home.”
8:37 a.m.—Betty Currie pages Monica Lewinsky with the mes-
sage “Please call Kay at home. It’s a social call. Thank you.”
8:41 a.m.—Betty Currie pages Monica Lewinsky with the mes-
sage “Kay is at home. Please call.”
8:43 a.m —Betty Currie telephones the President from home.
8:44 am.—Betty Currie pages Monica Lewinsky with the mes-
sage “Please call Kate re: family emergency.”
8:50 a.m.—THE PRESIDENT telephones Betty Currie at home.
8:51 a.m.—Betty Currie pages Monica Lewinsky with the mes-
-sage “Msg. From Kay. Please call, have good news.”
b 8:56 a.m.—THE PRESIDENT telephones Vernon Jordan at
ome.
ﬂ%ng a.m.—Vernon Jordan telephones the White House from his
office.
10:35 a.m.—Vernon Jordan telephones Nancy Hernreich at the
White House.
10:36 a.m.—Vernon Jordan pages Monica Lewinsky with the
message, “Please call Mr, Jordan at [number redacted].”
10:44 a.m.—Vernon Jordan telephones Erskine Bowles at the
White House.
10:53 a.m.—Vernon Jordan telephones Monica Lewinsky’s attor-
ney, Frank Carter.
ﬂlil():58 a.m.—THE PRESIDENT telephones Vernon Jordan at his
office.
11:04 am.—Vernon Jordan telephones Bruce Lindsey at the
White House.
11:16 a.m—Vernon Jordan pages Monica Lewinsky with the
message “Please call Mr. Jordan at [number redacted].”
11:17 a.m.—Vernon Jordan telephones Bruce Lindsey at the
White House.
12:31 p.m.—Vernon Jordan telephones the White House from a
cellular phone.
1:45 p.m.—THE PRESIDENT telephones Betty Currie at home.
2:29 p.m.—Vernon Jordan telephones the White House from a
cellular phone.



130

15

2:44 p.m.—Vernon Jordan enters the White House. He meets
with THE PRESIDENT, Erskine Bowles, Bruce Lindsey, Cheryl
Mills, Charles Ruff, Rahm Emanuel and others.

2:46 p.m.—Frank Carter pages Monica Lewinsky with message,
“Please call Frank Carter at [number redacted].”

4:51 p.m.—Vernon Jordan telephones Betty Currie at home.

4:53 p.m.—Vernon Jordan telephones Frank Carter at home.

4:54 p.m.—Vernon Jordan telephones Frank Carter at his office.
Mr. Carter informs Mr. Jordan that Monica Lewinsky has replaced
Mr. Carter with a new attorney.

4:58 p.m.-—Vernon Jordan telephones Bruce Lindsey at the
White House Counsel’s Office.

4:59 p.m.—Vernon Jordan telephones Cheryl Mills at the White
House Counsel’s Office.

5:00 p.m.—Vernon Jordan telephones Bruce Lindsey at the
White House Counsel’s Office.

5:00 p.m.—Vernon Jordan telephones Charles Ruff at the White
House Counsel’s Office.

5:05 p.m.—Vernon Jordan telephones Bruce Lindsey at the
White House Counsel’s Office.

5:05 p.m.—Vernon Jordan again telephones Bruce Lindsey at the
White House Counsel’s Office.

5:09 p.m.~Vernon Jordan telephones Cheryl Mills at the White
House Counsel’s Office.

5:14 p.m.—Vernon Jordan telephones Frank Carter at his office.

5:22 p.m.—Vernon Jordan telephones Bruce Lindsey at the
White House Counsel’s Office.

5:22 p.m.—Vernon Jordan telephones Bruce Lindsey at the
White House Counsel’s Office.

5:556 p.m.—Vernon Jordan telephones Betty Currie at home.

fi?:56 p-m.—THE PRESIDENT telephones Vernon Jordan at his
office.

6:04 p.m.—Vernon Jordan telephones Betty Currie at home.

6:26 p.m.—Vernon Jordan telephones Stephen Goodin, an aide to
THE PRESIDENT.

II

There is substantial and credible evidence that the President
may have aided, abetted, counseled, and procured Monica
Lewinsky to file and caused to be filed a false affidavit in the case
of Jones v. Clinton, ef al., in violation of 18 U.8.C. §§1623 and 2.

The record tends to establish the following:

In a telephone conversation with Ms. Lewinsky on December 17,
1997, the President told her that her name was on the witness list
in the Jones case. (M.L. 8/6/98 Gd, p. 123). The President then sug-
gested that she might submit an affidavit to avoid testimony. (Id.).
Both the President and Ms. Lewinsky knew that the affidavit
would need to be false in order to accomplish that result. In that
conversation, the President also suggested “You know, you can al-
ways say you were coming to see Betty or that you were bringing
me letters.” (ML.L. 8/6/98 GiJ, p. 123). Ms. Lewinsky knew exactly
what he meant because it was the same “cover story” that they had
agreed upon earlier. (M.L. 8/6/98 Gd, p. 124).
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Thereafter, Ms. Lewinsky discussed the affidavit with and fur-
nished a copy to a confidant of the President for aa;])proval. (M.L. &
6/98 Gd, pp. 200-202). Ms. Lewinsky signed the false affidavit and
caused her attorney to provide it to the President’s lawyer for use
in the Jones case.

T

There is substantial and credible evidence that the President
may have aided, abetted, counseled, and procured Monica
Lewinsky in obstruction of justice when she executed and caused
to be filed a false affidavit in the case of Jones v. Clinton, et al.,
with knowledge of the pending proceedings and with the intent to
influence, obstruct or impede that proceeding in the due adminis-
tration of justice, in violation of 18 U.S.C. §§ 1503 and 2.

The record tends to establish that the President not only aided
and abetted Monica Lewinsky in preparing, signing and causing to
be filed a false affidavit, he also aided and abetted her in using
that false affidavit to obstruct justice.

Both Ms. Lewinsky and the President knew that her false affida-
vit would be used to mislead the Plaintiff’s attorneys and the court.
Specifically, they intended that the affidavit would be sufficient to
avoid Ms. Lewinsky being required to give a deposition in the
Jones case. Moreover, the natural and probable effect of the false
statement was interference with the due administration of justice.
If the court and the Jones attorneys were convinced by the affida-
vit, there would be no deposition of Ms. Lewinsky, and the Plain-
tiff's attorneys would be denied the ability to learn about material
facts and to decide whether to introduce evidence of those facts.

Mr. Clinton caused his attorney to employ the knowingly false af-
fidavit not only to avoid Ms. Lewinsky’s deposition, but to preclude
the attorneys from interrogating the President about the same sub-
jeet. (Clinton Dep., p. 54).

v

There is substantial and credible evidence that the President
may have engaged in misprision of Monica Lewinsky’s felonies of
submitting a false affidavit and of obstructing the due administra-
tion of justice both by taking affirmative steps to conceal those felo-
nies, and by failing to disclose the felonies though under a constitu-
tional and statutory duty to do so, in violation of 18 U.S.C. §4.

The record tends to establish the following:

Monica Lewinsky admitted to the commission of two felonies:
Signing a false affidavit under oath (M.L. 8/6/98 GdJ, pp. 204-205);
and endeavoring to obstruct justice by using the false affidavit to
mislead the court and the lawyers in the Jones case so that she
would not be deposed and be required to give evidence concerning
her activities with the President. (M.L. 8/6/98 GJ, pp. 122-123;
M.L. 2/1/98 Proffer). In addition, the President was fully aware
that those felonies had been committed when he gave his deposi-
tion testimony on January 17, 1998, (Clinton Dep., p. 54).

Nonetheless, Mr, Clinton took affirmative steps to conceal these
felonies, including allowing his attorney, in his presence, to use the
affidavit and to suggest that it was true. (Clinton Dep., p. 54).
More importantly, the President himself, while being questioned by
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his own counsel referring to one of the clearly false paragraphs in
Ms. Lewinsky’s affidavit, stated, “That is absolutely true.” (Clinton
Dep., p. 203).

More importantly, the President is the chief law enforcement offi-
cer of the United States. He is under a Constitutional duty to take
care that the laws be faithfully executed. When confronted with di-
rect knowledge of the commission of a felony, he is required by his
office, as is every other law enforcement officer, agent or attorney,
to bring to the attention of the appropriate authorities the fact of
the felony and the identity of the perpetrator. If he did not do so,
the President could be guilty of misprision of felony.

\4

There is substantial and credible evidence that the President
may have testified falsely under oath in his deposition in Jones v.
Clinton, et al. on January 17, 1998 regarding his relationship with
Monica Lewinsky, in violation of 18 U.S.C. §§1621 and 1623.

The record tends to establish the following:

There are three instances where credible evidence exists that the
President may have testified falsely about this relationship:

(1) when he denied a “sexual relationship” in sworn Answers
to Interrogatories (V2-DC-53 and V2-DC-104);

(2) when he denied having an “extramarital sexual affair” in
his deposition (Clinton Dep., p. 78); and

(3) when he denied having “sexual relations” or “an affair”
with Monica Lewinsky in his deposition. (Clinton Dep., p. 78).

When the President denied a sexual relationship he was not
bound by the definition the court had provided. There is substan-
tial evidence obtained from Ms. Lewinsky, the President’s grand
jury testimony, and DNA test results that Ms. Lewinsky performed
sexual acts with the President on numerous occasions. Those
terms, given their common meaning, could reasonably be construed
to include oral sex. The President also denied having sexual rela-
tions with Ms. Lewinsky (Clinton Dep., p. 78), as the court defined
the term. (Clinton Dep., Ex. 1). In the context of the lawsuit and
the wording of that definition, there is substantial evidence that
the President’s explanation given to the grand jury is an after-
thought and is unreasonably narrow under the circumstances. Con-
sequently, there is substantial evidence that the President’s denial
under oath in his deposition of a “sexual relationship,” a “sexual af-
fair” or “sexual relations” with Ms. Lewinsky was not true.

VI

There is substantial and credible evidence that the President
may have given false testimony under oath before the federal
grand jury on August 17, 1998, concerning his relationship with
Moniea Lewinsky, in violation of 18 U.S.C. §§1621 and 1623.

The record tends to establish the following:

During his grand jury testimony, the President admitted only to
“inappropriate intimate contact” with Monica Lewinsky. (Clinton
GJ, p. 10). He did not admit to any specific acts. He categorically
denied ever touching Ms. Lewinsky on the breasts or genitalia for
the purpose of giving her sexual gratification. There is, however,
substantial contradictory evidence from Ms. Lewinsky. She testified



133

18

at length and with specificity that the President kissed and fondled
her breasts on numerous occasions during their encounters, and at
times there was also direct genital contact. (M.L. 8/26/98 Dep., pp.
30-38, 50-53). Moreover, her testimony is corroborated by several
of her friends. (Davis 3/17/98 GJ, p. 20; Erbland 2/12/98 GJ, p. 29,
45; )Ungvari 3/19/98 GJ, pp. 23-24; Bleiler 1/28/98 OIC Interview,
p- 3).

The President described himself as a non-reciprocating recipient
of Ms. Lewinsky’s services. (Clinton GdJ, p. 151). Therefore, he sug-
gested that he did not engage in “sexual relations” within the defi-
nition given him at the Jones case deposition. (Id). He also testified
that his interpretation of the word “cause” in the definition meant
the use of force or contact with the intent to arouse or gratify.
(Clinton GJ, pp. 17-18). The inference drawn by the Independent
Counsel that the President’s explanation was merely an after-
thought, calculated to explain away testimony that had been
proved false by Ms. Lewinsky’s evidence, appears credible under
the circumstances.

vil

There is substantial and credible evidence that the President
may have given false testimony under oath in his deposition given
in Jones v. Clinton, et al. on January 17, 1998, regarding his state-
ment that he could not recall being alone with Monica Lewinsky
and regarding his minimizing the number of gifts that they had ex-
changed in violation of 18 U.S.C. §§1621 and 1623.

The record tends to establish the following:

President Clinton testified at his deposition that he had “no spe-
cific recollection” of being alone with Ms. Lewinsky in any room at
the White House. (Clinton Dep., p. 59). There is ample evidence
from other sources to the contrary. They include: Betty Currie (1/
27/98 GJ, pp. 32-33; 5/6/98 GJ, p. 98; 7/22/98 GJ, pp. 25-26);
Monica Lewinsky (M.L. 2/1/98 Proffer; M.L. 8/26/98 GJ); several
Secret Service Agents and White House logs. Moreover, the Presi-
dent testified in the grand jury that he was “alone” with Ms.
Lewinsky in 1996 and 1997 and that he had a “specific recollection”
of certain instances when he was alone with her. (Clinton GJ, pp.
30--32). He admitted to the grand jury that he was alone with her
on December 28, 1997, only three weeks prior to his deposition tes-
timony. (Clinton GJ, p. 34).

The President was also asked at this deposition whether he had
ever given gifts to Ms. Lewinsky. He responded, “I don’t recall.” He
then asked the Jones attorney if he knew what they were. After the
attorney named specific gifts, the President finally remembered
giving Ms. Lewinsky something from the Black Dog. (Clinton Dep.,
p. 75). That testimony was given less than three weeks after Ms.
Currie had picked up a box of the President’s gifts and hid them
gggeiolgr bed. (Currie 1/27/98 Gd, pp. 57-58; Currie 5/6/98 GJ, pp.

In his grand jury testimony nearly seven months later, he admit-
ted giving Ms. Lewinsky Christmas gifts on December 28, 1997
(Clinton GJ, p. 33) and “on other occasions.” (Clinton GJ, p. 36).
When confronted with his lack of memory at his deposition, the
President responded that his statement “I don’t recall” referred to
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the identity of specific gifts, not whether or not he actually gave
her gifts. (Clinton GdJ, p. 52).

The President also testified at his deposition that Ms. Lewinsky
gave him gifts “once or twice.” (Clinton Dep., pp. 76-77). Ms.
Lewinsky says that she gave a substantial number of gifts to the
President. (M.L. 8/6/98 Gd, pp. 27-28, Ex. M.L.—7). This is corrobo-
rated by gifts turned over by Ms. Lewinsky to the Independent
Counsel and by a letter to the Independent Counsel from the Presi-
dent’s attorney. Thus, there is substantial and credible evidence
that the President may have testified falsely about being alone
with Monica Lewinsky and the gifts he gave to her.

viI

There is substantial and credible evidence that the President
may have testified falsely under oath in his deposition given in
Jones v. Clinton on January 17, 1998, concerning conversations
with Monica Lewinsky about her involvement in the Jones case, in
violation of 18 U.S.C. §81621 and 1623,

The record tends to reflect the following:

The President was asked at his deposition if he ever talked to
Ms. Lewinsky about the possibility that she would testify in the
Jones case. He answered, “I'm not sure.” He then related a con-
versation with Ms. Lewinsky where he joked about how the Jones
attorneys would probably subpoena every female witness with
whom he has ever spoken. (Clinton Dep., p. 70). He was also asked
whether Ms. Lewinsky told him that she had been subpoenaed. The
an)swer was, “No, I don’t know if she had been.” (Clinton Dep., p.
68).

There is substantial evidence-—~much from the President’s own
grand jury testimony--that those statements are false. The Presi-
dent testified before the grand jury that he spoke with Ms.
Lewinsky at the White House on December 28, 1997, about the
“prospect that she might have to give testimony.” (Clinton GJ, p.
33). He also later testified that Vernon Jordan told him on Decem-
ber 19, 1997, that Ms. Lewinsky had been subpoenaed. (Clinton
Gd, p. 42). Mr. Jordan also recalled telling the same thing to the
President twice on December 19, 1997, once over the telephone and
once in person. (Jordan 5/5/98 Gd, p. 145; Jordan 3/3/98 GdJ, pp.
167-170). Despite his deposition testimony, the President admitted
that he knew Ms. Lewinsky had been subpoenaed when he met her
on December 28, 1997. (Clinton GJ, p. 36). There is substantial and
credible evidence that his statement that he was “not sure” if he
spoke with Ms. Lewinsky about her testimony is false.

X

There is substantial and credible evidence that the President
may have endeavored to obstruct justice by engaging in a pattern
of activity caleulated to conceal evidence from the judicial proceed-
ings in Jones v. Clinton, et al., regarding his relationship with
Monica Lewinsky, in violation of 18 U.S.C. §1503.

The record tends to establish that on Sunday, December 28,
1997, the President gave Ms. Lewinsky Christmas gifts in the Oval
Office during a visit arranged by Ms. Currie. (M.L. 8/6/98 GJ, pp.
149-150). According to Ms. Lewinsky, when she suggested that the
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gifts he had given her should be concealed because they were the
subject of a subpoena, the President stated, “I don’t know” or “Let
me think about that.” (M.L. 8/6/98 GJ, p. 152).

Ms. Lewinsky testified that Ms. Currie contacted her at home
several hours later and stated, “I understand you have something
to give me” or “the President said you have something to give me.”
(M.L. 8/6/98 GdJ, pp. 154-155). Later that same day, Ms. Currie
picked up a box otp gifts from Ms. Lewinsky’s home. (M.L. 8/6/98
Gd, pp. 156-158; Currie 5/6/98 GJ, pp. 107-108).

The evidence indicates that the President may have instructed
Ms. Currie to conceal evidence. The President has denied giving
that instruction, and he contended under oath that he advised Ms.
Lewinsky to provide all of the gifts to the Jones attorneys pursuant
to the subpoena. (Clinton GJ, pp. 44-45). In contrast, Ms. Lewinsky
testified that the President never challenged her suggestion that
the gifts should be concealed. (M.L. 8/26/98 Dep., pp. 58-59).

X

There is substantial and credible evidence that the President
may have endeavored to obstruct justice in the case of Jones v.
Clinton, et al., by agreeing with Monica Lewinsky on a cover story
about their relationship, by causing a false affidavit to be filed by
Ms. Lewinsky and by giving false and misleading testimony in the
g%)ggition given on January 17, 1998, in violation of 18 U.S.C.

The record tends io establish that the President and Ms.
Lewinsky agreed on false explanations for her private visits to the
Oval Office. Ms. Lewinsky testified that when the President con-
tacted her and told her that she was on the Jones witness list, he
advised her that she could always repeat these cover stories, and
he suggested that she file an affidavit. (M.L. 8/6/98 GJ, p. 123).
After this conversation, Ms. Lewinsky filed a false affidavit. The
President learned of Ms. Lewinsky’s affidavit prior to his deposition
in the Jones case. (Jordan 5/5/98 GJ, pp. 24-25).

Subsequently, during his deposition, the President stated that he
never had a sexual relationship or affair with Ms. Lewinsky. He
further stated that the paragraph in Ms. Lewinsky’s affidavit deny-
ing a sexual relationship with the President was “absolutely true,”
even though his attorney had argued that the affidavit covered “sex
t;g Z)ny kind in any manner, shape or form.” (Clinton Dep., pp. 54,

X1

There is substantial and credible evidence that the President
may have endeavored to obstruct justice by helping Monica
Lewinsky to obtain a job in New York City at a time when she
would have given evidence adverse to Mr. Clinton if she told the
truth in the case of Jones v. Clinion, et al., in violation of 18 U.S.C.
§§1508 and 1512.

The record tends to establish the following:

In October, 1997, the President and Ms. Lewinsky discussed the
possibility of Vernon Jordan assisting Ms. Lewinsky in finding a
Job in New York. (M.L. 8/6/98 GdJ, pp. 103-104). On November 5,
1997, Mr. Jordan and Ms. Lewinsky discussed employment possi-
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bilities, and Mr. Jordan told her that she came “highly rec-
ommended.” (M.L. 7/31/98 Int., p. 15; e-mail from Lewinsky to
Catherine Davis, 11/6/97).

However, no significant action was taken on Ms. Lewinsky’s be-
half until December, when the Jones attorneys identified Ms.
Lewinsky as a witness. Within days, after Mr. Jordan again met
with Ms. Lewinsky, he contacted a number of people in the private
sector who could help Ms. Lewinsky find work in New York. (Jor-
dan 3/3/98 GJ, pp. 48-49).

Additional evidence indicates that on the day Ms. Lewinsky
signed a false affidavit denying a sexual relationship with the
President, Mr. Jordan contacted the President and discussed the
affidavit. (Jordan 5/5/98 GdJ, pp. 223-225). The next day, Ms.
Lewinsky interviewed with MacAndrews & Forbes, an interview
arranged with Mr. Jordan’s assistance. (M.L. 8/6/98 GdJ, pp. 205~
206). When Ms. Lewinsky told Mr. Jordan that the interview went
poorly, Mr. Jordan contacted the CEO of MacAndrews & Forbes.
(Perelman 4/23/98 Dep., p. 10; Telephone Calls, Table 37, Call 6).
The following day, Ms. Lewinsky was offered the job, and Mr. Jor-
dan contacted the White House with the message “mission accom-
plished.” (Jordan 5/28/98 GdJ, p. 39).

In sum, Mr. Jordan secured a job for Ms. Lewinsky with a phone
call placed on the day after Ms. Lewinsky signed a false affidavit
protecting the President. Evidence indicates that this timing was
not coincidental.

X1

There is substantial and credible evidence that the President
may have testified falsely under oath in his deposition given in
Jones v, Clinton, et al. on January 17, 1998, concerning his con-
versations with Vernon Jordan about Ms. Lewinsky, in violation of
18 U.8.C. §§ 1621 and 1623.

The record tends to establish that Mr. Jordan and the President
discussed Ms. Lewinsky on various occasions from the time she
was served until she fired Mr. Carter and hired Mr. Ginsburg. This
is contrary to the President’s deposition testimony. The President
was asked in his deposition whether anyone besides his attorney
told him that Ms. Lewinsky had been served. “I don’t think so0,” he
responded. He then said that Bruce Lindsey was the first person
who told him. (Clinton Dep., pp. 68-69). In the Grand Jury, the
President was specifically askeéJ if Mr. Jordan informed him that
Ms. Lewinsky was under subpoena. “No sir,” he answered. (Clinton
GJ, p. 40). Later in that testimony, when confronted with a specific
date (the evening of December 19, 1997), the President admitted
that he spoke with Mr. Jordan about the subpoena. (Clinton G, p.
42; Jordan 5/5/98 GJ, p. 145; Jordan 3/3/98 GJ, pp. 167-170). Both
the President and Mr. Jordan testified in the Grand Jury that Mr.
Jordan informed the President on January 7 that Ms. Lewinsky
had signed the affidavit. (Clinton GdJ, p. 74; Jordan 5/5/98 GdJ, 222—
228). Ms. Lewinsky said she too informed the President of the sub-
poena. (M.L. 8/20/98 GJ, p. 66).

The President was also asked during his deposition if anyone re-
ported to him within the past two weeks (from January 17, 1998)
that they had a conversation with Monica Lewinsky concerning the
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lawsuit. The President said, “I don’t think so.” (Clinton Dep., p. 72).
As noted, Mr. Jordan told the President on January 7, 1998, that
Ms. Lewinsky signed the affidavit. (Jordan 5/5/98 GJ, pp. 222-228).
In addition, the President was asked if he had a conversation with
Mr. Jordan where Ms. Lewinsky’s name was mentioned. He said
yes, that Mr. Jordan mentioned that she asked for advice about
moving to New York. Actually, the President had conversations
with Mr. Jordan concerning three general subjects: Choosing an at-
torney to represent Ms. Lewinsky after she had been subpoenaed
(Jordan 5/28/98 GJ, p. 4); Ms. Lewinsky’s subpoena and the con-
tents of her executed Affidavit (Jordan 5/5/98 Gd, pp. 142-145; Jor-
dan 3/3/98 GJ, pp. 167-172; Jordan 3/5/98 GJ, pp. 24-25, 223, 225);
and Vernon Jordan’s success in procuring a New York job for Ms.
Lewinsky. (Jordan 5/28/98 Gd, p. 39).

Xir

There is substantial and credible evidence that the President
may have endeavored to obstruct justice and engage in witness
tampering in attempting to coach and influence the testimony of
Betty Currie before the grand jury, in violation of 18 U.S.C. §1512.

The record tends to establish the following:

According to Ms. Currie, the President contacted her on the day
he was deposed in the Jones case and asked her to meet him the
following day. (Currie 1/27/98 GJ, pp. 65~66). The next day, Ms.
Currie met with the President, and he asked her whether she
agreed with a series of Possibly false statements, including, “We
were never really alone,” “You could always see and hear every-
thing,” and “Monica came on to me and I never touched her, right?”
(Currie 1/27/98 GJ, pp. 71-74). Ms. Currie stated that the Presi-
dent’s tone and demeanor indicated that he wanted her to agree
with these statements. (Currie 1/27/98 GJ, pp. 73-74). According to
Ms. Currie, the President called her into the Oval Office several
days later and reiterated his previous statements using the same
tone and demeanor. (Currie 1/27/98 GJ, p. 81). Ms. Currie later
stated that she felt she was free to disagree with the President.
(Currie 7/22/28 GJ, p. 23).

The President testified concerning those statements before the
grand jury, and he did not deny that he made them. (Clinton 8/17/
98 GJ, pp. 133-139). Rather, the President testified that in some
of the statements he was referring only to meetings with Ms.
Lewinsky in 1997, and that he intended the word “alone” to mean
the entire Oval Office Complex. (Clinton 8/17/98 GJ, pp. 133-139).

X

There is substantial and credible evidence that the President
may have engaged in witness tampering by coaching prospective
witnesses and by narrating elaborate detailed false accounts of his
relationship with Ms. Lewinsky as if those stories were true, in-
tending that the witnesses believe the story and testify to it before
a grand jury, in violation of 18 U.8.C. §1512.

The record tends to establish the following:

John Podesta, the President’s Deputy Chief of Staff, testified that
the President told him that he did not have sex with Ms, Lewinsky
“in any way whatsoever” and “that they had not had oral sex.” (Po-
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desta 6/16/98 GdJ, p. 92). Mr. Podesta repeated these statements fo
the grand jury. (Podesta 6/23/98 GJ, p. 80).

Sidney Blumenthal, an Assistant to the President, said that the
President told him more detailed stories. He testified that the
President told him that Ms. Lewinsky, who the President claimed
had a reputation as a stalker, came at him, made sexual demands
of him, and threatened him, but he rebuffed her. (Blumenthal 6/
4/98 GJ, pp. 46-51). Mr. Blumenthal further testified that the
President told him that he could recall placing only one call to Ms.
Lewinsky. (Blumenthal 6/25/98 GJ, p. 27). Mr. Blumenthal men-
tioned to the President that there were press reports that he, the
President, had made telephone calls to Ms. Lewinsky, and also left
voice mail messages. The President then told Mr. Blumenthal that
he remembered calling Ms. Lewinsky after Betty Currie’s brother
died. (Blumenthal 6/4/98 GJ, p. 50).

XV

There is substantial and credible evidence that the President
may have given false testimony under oath before the federal
grand jury on August 17, 1998 concerning his knowledge of the
contents of Monica Lewinsky’s affidavit and his knowledge of re-
marks made in his presence by his counsel in violation of 18 U.S.C.
§§ 1621 and 1623,

The record tends to establish the following:

During the deposition, the President’s attorney attempted fo
thwart questions pertaining to Ms. Lewinsky by citing her affidavit
and asserting to the court that the affidavit represents that there
“is absolutely no sex of any kind, manner, shape or form, with
President Clinton.” (Clinton Dep., p. 54). At several points in his
grand jury f{estimony, the President maintained that he cannot be
held responsible for this representation made by his lawyer be-
cause he was not paying attention to the interchange between his
lawyer and the court. (Clinton GJ, pp. 25-26, 30, 59). The video-
tape of the deposition shows the President apparently listening in-
tently to the interchange. In addition, Mr. Clinton’s counsel rep-
resented to the court that the President was fully aware of the affi-
davit and its contents. (Clinton Dep., p. 54).

The President’s own attorney asked him during the deposition
whether Ms. Lewinsky’s affidavit denying a sexual relationship
was “true and accurate.” The President was unequivocal; he said,
“This is absolutely true.” (Clinton Dep., p. 204).. Ms. Lewinsky later
said the affidavit contained false and misleading statements. (M.L.
8/6/98 GJ, pp. 204-205). The President explained to the grand jury
that Ms. Lewinsky may have believed that her affidavit was true
if she believed “sexual relationship” meant intercourse. (Clinton
Gd, pp. 22-23). However, counsel did not ask the President if Ms.
Lewinsky thought it was true; he asked the President if it was, in
fact, a true statement. The President was bound by the court’s defi-
nition at that point, and under his own interpretation of that defi-
nition, Ms. Lewinsky engaged in sexual relations. An affidavit de-
ny;‘nlg this, by the President’s own interpretation of the definition,
is false.
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COMMITTEE CONSIDERATION

On October 5, 1998, the Committee met in open session and or-
dered reported the resolution printed herein by a vote of 21 to 186,
a quorum being present.

Need for the Resolution

Because the issue of impeachment is of such overwhelming im-
portance, the Committee decided that it must receive authorization
from the full House before proceeding on any further course of ac-
tion. Because impeachment is delegated solely to the House of Rep-
resentatives by the Constitution, the full House of Representatives
should be involved in critical decision making regarding various
stages of impeachment. With the passage of H. Res. 525, the full
House has already directed the release of the Referral from the
Independent Counsel, set the parameters for public release of other
related materials, and directed the Committee to review the Refer-
ral and accompanying materials in order to make a recommenda-
tion to the House,.

Also, a resolution authorizing an impeachment inquiry into the
conduct of a president is consistent with past practice. According
to Hind’s Precedents, the “impeachment of President Johnson was
set in motion by a resolution authorizing a general investigation as
to the execution of the laws.” When the first attempt to impeach
President Johnson failed, the House “referred to the Committee on
Reconstruction the evidence taken by the Judiciary Committee in
the first attempt to impeach President Johnson.” 3 Hind’s Prece-
dents, §2408. :

The impeachment investigation of President Nixon was explicitly
authorized by the full House. During debate of H. Res. 803 in 1974,
Congressman Rodino, then chairman of the Committee on the Judi-
ciary, stated:

We have reached the point when it is important that the
House explicitly confirm our responsibility under the Con-
stitution.

We are asking the House * * * {o authorize and direct
the Committee on the Judiciary to investigate the conduct
of the President of the United States * * *,

% * * * * * *

Such a resolution has always been passed by the House.
The Committee has voted unanimously to recommend that
the House of Representatives adopt this resolution. It is a
necessary step if we are to meet our obligations * * *,

Furthermore, numerous other impeachment inquiries were au-
thorized by the House directly, or by providing investigative au-
gll_lqrities, such as deposition authority, to the Committee on the Ju-

ciary.

In addition to the historical precedent regarding impeachment
investigations of presidents, the House directed the Committee on
the Judiciary “to determine whether sufficient grounds exist to rec-
ommend to the House that an impeachment inquiry be com-
menced,” H. Res. 525 contemplates that the House would consider
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%Ille lglommittee’s recommendation before the Committee proceeded
rther.

Rules Committee Chairman Solomon, the sponsor of H. Res. 525,
indicated that the House would have to act to authorize an im-
peachment investigation. During floor debate, he stated:

If this communication from Independent Counsel Starr
should form the basis for future proceedings, it is impor-
tant to note that Members will need to cast public, to cast
recorded, and extremely profound votes in the coming
weeks and months.

* * *® * * * *

Mr. Speaker, I want to point out, again, just to clarify,
this resolution does not authorize or direct an impeach-
ment inquiry. * * * It is not the beginning of an impeach-
ment process in the House of Representatives. It merely
provides the appropriate parameters for the Committee on
the Judiciary, the historical proper place to examine these
matters, to review this communication and make a rec-
ommendation to the House as to whether we should com-
mence an impeachment inquiry, That is what this resolu-
tion before us today does.*

During debate on H. Res. 525, Congressman Sensenbrenner
noted the following:

The resolution charges the Committee on the Judiciary
with the awesome responsibility of reviewing the full refer-
ral by Mr. Starr to determine if there are sufficient
grounds to recommend to the House that an impeachment
inquiry be commenced.

* * * * * * kS

After evaluating Mr. Starr’s evidence, the Committee on
the Judiciary has two choices. Either it will find that there
is no substantial evidence of impeachable activity by the
President or it will recommend commencing a formal im-
peachment inquiry.s

President’s Procedural Rights

Prior to the October 5, Committee meeting, some raised concerns
about “procedural fairness” and encouraged the Committee to
adopt rules, similar to those adopted by the Committee in 1874,
which would provide the President with certain procedural rights.
After voting on the Hyde resolution, the Committee adopted, by
voice vote, a number of protections for the President. The President
and his counsel shall be invited to attend all executive session and
open committee hearings. The President’s counsel may cross exam-
ine witnesses. The President’s counsel may make objections regard-
ing the pertinency of evidence. The President’s counsel shall be in-
vited to suggest that the Committee receive additional evidence.
Lastly, the President or the President’s counsel shall be invited to
respond to the evidence adduced by the Committee at an appro-

43144 Cong. Rec. H7588 (daily ed. September 11, 1998) (statement of Rep. Solomon).
sId. at 7600 {statement of Rep. Sensenbrenner).
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priate time. The provisions will ensure that the impeachment in-
quiry is fair to the President.

Issues Relating to Defining Standards for Impeachment

The minority and the White House have demanded that the
Committee needs to adopt standards of impeachment before it pro-
ceeds. Standards, however, already exist. They are found in Article
Two, Section Four of the Constitution and include “Treason, Brib-
ery, or other high Crimes and Misdemeanors.”

Our founding fathers did not adopt these words without debate
or forethought. These words are not arbitrary or capricious. They
have meaning to which facts must be applied. Indeed, the meaning
of these words have been applied in the House of Representatives
numerous times, four of which occurred in the past 25 years. Im-
peachment precedents, like court precedents, can be helpful to the
Committee as it proceeds and will help inform the judgment of all
Members of the House. It would be presumptuous of this Commit-
tee to state as fact the manner in wﬁich all Members should judge
the evidence. All Members, after a consideration of the facts and
the law of impeachment, must exercise their constitutional respon-
sibility as they deem appropriate.

Both The New York Times and The Washington Post recently
editorialized that the Committee need not decide in advance what
%nstitutes an impeachable offense. According to The New York

mes,

The natural contours of an impeachment inquiry accom-
modate two converging avenues of work, one dealing with
the evidence, the other with the constitutional question of
what constitutes an impeachable offense. The Judiciary
Committee has wisely chosen to consider these in tandem,
wi}‘:h the expectation that each inquiry will inform the
other.6

The Washington Post observed the following:

Some Democrats also want the panel to decide in ad-
vance what constitutes an impeachable offense, and only
then begin an inquiry into the President’s behavior if the
two seem to match up. Judiciary Chairman Hyde is correct
to resist that as well. It’s true that in eventually deciding
whether the President’s conduct constituted an impeach-~
able offense, the committee will have to decide, if only im-
plicitly, how serious such an offense must be. But that
kind of judgment is all but impossible to make in the ab-
stract, outside the context of facts that are still emerging
and that almost daily paint President Clinton’s behavior in
slightly different hues.”

Notwithstanding the assertion made by some Members, neither
the House nor the Committee ever adopted a standard for impeach-
ment in 1974. Proponents of the argument that standards were set
in 1974 rely on a staff report prepared for the use of the Rodino
Committee. However, the report explicitly stated that this “memo-

¢ Editorial, The New York Times, Qctober 4, 1998,
7 Editorial, The Washington Post, October 2, 1998.



142

27

randum offers no fixed standards for determining whether grounds
for impeachment exist. The framers did not write a fixed standard.
Instead they adopted from English history a standard sufficiently
general and flexible to meet future circumstances and events, the
nature and character of which they could not foresee.” 8 Therefore,
one could conclude that impeachable offenses cannot be defined in
a}c}lvance of full investigation of the facts. The report also stated
that
Delicate issues of constitutional law are involved. Those
issues cannot be defined in detail in advance of full inves-
tigation of the facts. The Supreme Court of the United
States does not reach out, in the abstract, to rule on the
constitutionality of statutes or of conduct. Cases must be
brought and adjudicated on particular facts in terms of the
Constitution. Similarly, the House does not engage in ab-
stract, advisory or hypothetical debates about the precise
nature of conduct that calls for the exercise of its constitu-
tional powers; rather, must await full development of the
fai:t?; and understanding of the events to which those facts
relate.?

Furthermore, in the foreword to the report, Chairman Rodino ex-
plicitly stated that “the views and conclusions contained in the re-
port are staff views and do not necessarily reflect those of the com-
mittee or any of its members,” 10

Issues Relating to Scope of the Inquiry

Some members proposed to limit the scope of the Committee’s in-
quiry. The Rodino Committee’s impeachment inquiry was not lim-
ited. Likewise, this inquiry should not be limited. In fact, the lan-
guage authorizing the inquiry tracks the language used to author-
ize the Nixon impeachment inquiry. The charge of the Committee
under the proposed resolution will be to determine whether the
President has committed impeachable offenses. Chairman Hyde re-
peated his public statement that he would not troll for new issues
to investigate. The inquiry will not be a fishing expedition. How-
ever, if information is brought to the Committee’s attention that
makes substantial and credible allegations that impeachable of-
fenses may have been committed, then the Committee will have to
deal with them. Judge Starr noted in the Referral that other issues
may be forthcoming. The grand jury continues to meet and many
parts of his investigation are ongoing. No one knows whether
Judge Starr or any other source will send the Committee additional
information. However, the Committee should be prepared for any
eventuality.

Issues Relating to Time Limits! Deadlines

During debate on the proposed resolution and amendments
thereto, the minority sought to impose time limits and deadlines on
the inquiry. Chairman Hyde disagreed that such a deadline is nec-
essary, but did agree that the Committee should act expeditiously

8 Constitutional Grounds for Presidential Impeachment, Report by the: Staff of the Impeach-
mgnfdlnquiry, 2nd Sess., 93rd Cong., House Committes Print, 2, (Feb. 22, 1974).

w0]d. at Foreword.
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and fairly. He reiterated his public statement that it is his hope
that the Committee will complete the inquiry by the end of Decem-
ber—which he has referred to as his “New Year’s Resolution.” He
also noted, however, that achieving this goal will only be possible
if Committee Democrats and the White House fully cooperate with
the inquiry. Many felt that an absolute deadline would do nothing
more than discourage cooperation and encourage delay and ob-
struction.

A time deadline could force the Committee to rush to judgment.
The Committee should not be stampeded into making hasty deci-
sions, determinations, or conclusions. Time limits or arbitrary sub-
ject matter limits will prevent this Committee from proceeding in
an orderly and regular fashion. Courts of law do not have such con-
straints imposed on them when individuals go to trial, and neither
should the Committee as it embarks on one of the most solemn and
grave responsibilities imposed on the House by the Constitution.
Moreover, the Committee should not invite anyone, through the im-
position of an arbitrary time table, to obstruct, impede, or delay the
Committee’s proceedings.

In 1974, when the Committee considered H. Res. 803, Rep.
McCloy offered an amendment requiring the Committee to submit
its final report by April 30, 1974, thus limiting the inquiry to
roughly 3 months. The amendment was rejected by a vote of 15
Ayes and 23 Nays.

Based on the time-limited investigation conducted by the Senate
Governmental Affairs Committee into fund-raising abuses in the
1996 presidential campaign, The Washington Post recently ob-
served that “experience suggests a time limit could encourage de-
laying tactics . .. .”1! It is important to discourage delaying tactics
by avoiding the imposition of the arbitrary deadline suggested by
my Democratic colleagues. It is important to remember that the
Rodino Committee explicitly rejected the adoption of a deadline
when such an amendment was offered. That process lasted a total
of nineteen months, and complemented a one and one-half year in-
vestigation conducted by the 1974 Ervin Committee in the Senate.

When judging the speed with which the Committee moves to con-
clude the inquiry, Members of the House and the public should re-
main mindful of another important fact. On January 21 of this year
when the Lewinsky story broke, the President and various White
House surrogates denied, delayed, and distracted the American
people instead of coming clean early on in the process. The Com-
mittee is now asked to hastily fulfill our constitutional responsibil-
ity. The process should be concluded as quickly as possible. The
Committee should not consume one minute more than is necessary
to do a professional and competent job, but we should not take one
minute less to do the same. The American people deserve profes-
sionalism, competence, the considered judgment of the Committee.
Anything less would be a disservice to the nation.

Issues Relating to the Public Printing of Certain Materials

Since the transmission by the OIC of the Referral on September
9, 1998, pursuant to 28 U.S.C. §595(c) (1994), accompanied by

11 Editorial, The Washington Post, October 2, 1998,
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grand jury material, to the House of Representatives, and the sub-
sequent publication and dissemination of the narrative of the Re-
ferral and portions of the grand jury material by the Committee on
the Judiciary, questions have been raised as to legal authority of
the Independent Counsel to transmit such materials and that of
the House to publically disseminate it. The House of Representa-
tives and the Committee have been criticized for causing some of
the material to be printed as a House document. The following is
a brief explanation of the legal bases of these actions.

Under 28 U.S.C. §595(c), an independent counsel is directed “to
advise the House of Representatives of any substantial and credible
information which such independent counsel receives, in carrying
out the independent counsel’s responsibilities under this chapter,
that may constitute grounds for an impeachment.” The provision
does not define the form in which an independent counsel is to “ad-
vise” the House, and there has been no prior experience under that
provision. However, it hardly stretches the imagination that advice
of such importance and magnitude was intended to be in written
form and would be accompanied by materials supporting such mo-
mentous allegations. Under the only other analogous statutory in-
vestigative and reporting mechanism of which we are aware that
might lead to an impeachment proceeding, the Judicial Councils
Reform and Judicial Conduct and Disability Act, 28 U.S.C. §372(c)
(1994), a certified written determination that impeachment of a
judge may be warranted and a record of the proceedings conducted
by a judicial council is to be forwarded by the Judicial Conference
to the House of Representatives. 28 U.S.C. 372(c)8)A). Thus a
written report accompanied by supporting evidence is certainly an
appropriate advisement vehicle,

Independent counsels traditionally conduct their investigations
through grand juries.!? As a consequence, the strict limitations of
Federal Rule of Criminal Procedure 6(e}2), providing that matters
occurring before a grand jury are to be kept secret, are triggered.
The interests underlying the principle of grand jury secrecy were
enunciated by the Supreme Court in United States v. Procter &
Gamble Co., 356 U.S. 677, 681 n. 6 (1958):

(1) To prevent the escape of those whose indictment may
be contemplated; (2) to insure the utmost freedom to the
grand jury in its deliberations, and to prevent persons sub-
ject to indictment or their friends from importuning the
grand jurors; (3) to prevent subornation of perjury or tam-
pering with the witnesses who may testify before [the]
grand jury and later appear at the trial of those indicted
by it; (4) to encourage free and untrammeled disclosure by
persons who have information with respect to the commis-
sion of erimes; (5) to protect [the] innocent accused who is
exonerated from disclosure of the fact that he has been
under investigation, and from the expense of standing trial
where there was no probability of guilt.

12 See 28 U.S.C. 594(a)(1) (authorizing the conduct of proceedings before grand juries).
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The prohibition on disclosure, however, is not absolute and may
be overcome by a showing of “particularized need.” 13 The Douglas
Oil standard applies to both governmental bodies and private liti-
gants, but it has been recognized by the Supreme Court that the
interests that underlie the policy of grand jury secrecy are affected
to a lesser extent when disclosure to a governmental body is re-
quested.i4

Moreover, Federal Rule of Criminal Procedure 6 (e)(3)c){i) au-
thorizes a court to make disclosures “preliminarily to or in connec-
tion with a judicial proceeding.” Consistently, and without any ex-
ception the Committee is aware of, the courts have held that a
House investigation preliminary to impeachment is a judicial pro-
ceeding within the scope of the exception to the Rule. Indeed,
courts have held that investigations conducted by committees of ju-
dicial councils pursuant to the Judicial Councils Reform and Judi-
cial Conduct and Disability Act, supra, are within the exception
and granted access to grand jury material.15

In addition, in at least three instances the House has directly re-
quested and received grand jury materials in impeachment pro-
ceedings. In 1811, a grand jury in Baldwin County in the Mis-
sissippi territory forwarded to the House a presentment specifying
charges afgainst Washington District Superior Court Judge Harry
Toulmin for possible impeachment action.16 In 1944, the House
Committee on the Judiciary received grand jury material pertinent
to its investigation into allegations of impeachable offenses commit-
ted by Judges Albert W. Johnson and Albert L. Watson.!7 Finally,
in 1989, the House Judiciary Committee petitioned and received
grand jury material pertinent to impeachable offenses committed
by Judge Walter L. Nixon.!8

The case law with respect to what a congressional committee
may do with 6(e) material released by a court, while sparse, is un-
equivocal: a committee is free to do with it as it will, as long as
it complies with the rules of the House with respect to dissemina-
tion. The courts have conceded that they are powerless to place re-
strictions on the use of the material once it is in hands of a com-

13 See Douglas Oil Co. v. Petrol Shops Northwest, 441 U.S. 211, 222 (1979).

14 United States v. Sells Engineering, Inc., 463 U.S, 418, 445 (1983) (“Nothing in Douglas Oil,
however, requires a district court to pretend that there are no differences between governmental
bodies and private parties.”)

158ee, e.g., In re Report and Recommendations of June 5, 1992 Grand Jury Transmission of
Evidence to House of Representatives, 370 ¥, Supp. 1219, 1228-1230 (D.D.C. 1974), mandamus
denied sub nom Haldeman v. Sirica, 501 F. 2d 714, 718 (D.C. Cir. 1974)(granting access to
House Judiciary Committee in President Nixon impeachment); In re Grand Jury Proceedings
of Grand Jury No. 81-1 (Miami), 669 F. Supp. 1072, 1075-76 (S.D. Fla. 1987), affd 833 F. 2d
1438, 144445 (11th Cir. 1987) (granting access to House Committee on the Judiciary in Judge
Hastings impeachment); In re petition to Inspect and Copy Grand Jury Materials, 735 F. 2d
1261 (11th Cir.) cert. denied, 469 U.S, 884 (1984) (granting access to grand jury materials to
investigating committee of Judicial Council in pre,riimm' inary investigation of Judge Hastings
under 28 US.C, 372(c)). See also Kilbourn v. Thompson, 103 U.S. 168, 190
(1880)(dicta)(supporting conclusion that power to impeach includes power to obtain evidence).

163 Hind's Precedents of the House of Representatives, section 2488 at 985, 986 (1907).

17 Conduct of Albert W, Johnson and Albert L. Watson, United States District Judges, Middle
District of Pennsylvania: Hearings before the Subcommittee of the Committee on the J,udiciary
to Investigate the Official Conduct of United States District Court Judges Albert W. Johnson
and Albert L. Watson, 79th Cong., 1st Sess. {1945).

18 Nixon v. United States, Civ. No. H 88-0052 (G) (S.D. Miss., Hattiesburg Div.), referenced
in Impeachment of Walter L. Nixon, Jr., H. Rept. 101-36, 101st Cong., 1st Sess. (1989); See
algo Judge Walter L. Nixon, Jr. Impeachment Inquiry: Hearings before the Subcommittee on
(Cf;él )an Constitutional Rights of the Committee on the Judiciary, 100th Cong., 2nd Sess.

8).
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mittee. Thus Judge Sirica, having ruled that the recommendation
of the grand jury and the request of Chairman Rodino of the House
Committee on the Judiciary should be honored, noted that “the
Court relinquishes its own control of the matter,” but took the op-
portunity to admonish the Committee to “receive, consider and uti-
lize the Report with due regard for avoiding unnecessary inter-
ference with the Court’s ability to conduct fair trials of persons
under indictment.” 19

The courts in dealing with the Hastings materials elaborated the
rationale for plenary congressional control more fully. In the dis-
trict court, Judge Hastings asked that the court delay releasing the
grand jury materials until the House Committee on the Judiciary
had modified its procedures to “permit disclosure only to the extent
necessary for the Committee to perform its legitimate functions.” 20
The court refused to impose the condition, stating:

. . . Ancillary to the sole power of impeachment vested
in the House by the Constitution is the power to disclose
the evidence that it receives as it sees fit. Again, recogni-
tion of the doctrine of separation of powers precluded the
judiciary from imposing restrictions on the exercise of the
impeachment power. The court cannot review or amend
the voluntary restriction that the Committee has placed on
disclosure. Nor can the court indirectly compel the Com-
mittee to amend its confidentiality procedures by withhold-
ing disclosure. The same principles that deny a court the
power to enjoin a congressional subpoena duces tecum
when Congress is engaged in a legitimate function apply
giare. See Eastland, 421 U.S. at 501-03, 95 S. Ct. at 1820-

In any event, limiting disclosure to the Committee would
be inappropriate. All members of the House are entitled to
examine the record in exercising the power of impeach-
ment. . . 2!

The appeals court affirmed the district court’s ruling that it
would not delay Committee access to force it to adopt stricter con-
fidentiality procedures, commenting that “even assuming that the
court could withhold disclosure until procedures were adopted
which limited access, Congress would be free to amend or abandon
the procedures at any time.”22 The court then concluded with a

succinct statement of the law in this area:

We do not read the Distriet Court opinion either to have
imposed or not imposed confidentiality strictures upon the
Committee. Judge Butzner’s order expressly declined to
place limitations upon the Committee. Judge King’s order,
which Judge Butzner refused to stay, merely took note
that the Committee had advised the court that it intended
to “receive the requested grand jury materials in executive
session in accordance with the confidentiality procedures

12370 F. Supp. at 1231.
20669 F. Supp. at 1078 (Hastings had conceded that the court had no power to limit the Com-
mizt,tles’s power to disclose after it had received the records).

22833 F. 2d at 1445.
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agreement.” What we must decide is simply whether to
disclose the materials to the Judiciary Committee; what
the Committee does after disclosure is outside of our juris-
diction. The reason for this conclusion is basic; as stated
above, the sole power of impeachment is vested in the
House. The Speech and Debate Clause prevents us from
questioning. The Speech and Debate Clause is applicable
because impeachment is viewed as a legislative activity in
the sense that it is one of the “other matters which the
Constitution places within the jurisdiction of either
House.” Gravel v. United States, 408 U.S. 606, 625, 92 S.
Ct. 2614, 2627, 33 L. Ed. 2d 583 (1972) (defining legisla-
tive activity).23

In the instant situation the transmission of the 6(e) material was
properly authorized by a court and the release of certain grand jury
materials by your Committee has been authorized by the House.
More particularly, on July 2, 1998, Independent Counsel Starr
made an “Ex Parte Motion for Approval of Disclosure of Matters
Before a Grand Jury”24 to the Special Division for Appointing of
Independent Counsels of the U.S. Court of Appeals for the District
of Columbia in order to comply with his obligation under 28 U.S.C.
§595(c), which was granted by the panel on July 7. The Independ-
ent Counsel delivered his Referral together with 36 sealed boxes
containing two complete copies of the Referral and supporting ma-
terials to the Sergeant of Arms of the House. The Independent
Counsel advised that “[t]he contents of the Referral may not be
publically disclosed unless and until authorized by the House of
Representatives. Many of the supporting documents contain infor-
mation of a personal nature that I respectfully urge the House to
treat as confidential.” On September 11, 1998, the House adopted
H. Res. 525, 144 Cong. Rec. H 7607, which directed that the House
Judiciary Committee review the Independent Counsel’s transmit-
tal. It ordered that the 445 pages comprising an introduction, a
narrative, and statement of grounds, be printed as a House docu-
ment. The balance of the material was deemed to be received by
the Committee in executive session and was to be released by Sep-
tember 28, 1998, unless otherwise determined by the Committee.
The released material was ordered to be printed as a House docu-
ment.

In sum, then, it would appear that the transmission of grand
jury materials by the Independent Counsel was in conformity with
the requirements of Rule 6(e) and that subsequent public release
of some of the materials was within the constitutional prerogative
of t{nezHouse to “determine the Rules of its proceedings.” Art I, sec.
5, cl. 2.

231d. See also, In re North, 16 F. 3d 1234 (D.C. Cir. 1994) (Special panel holds that final re-
port of Iran-Contra independent counsel that contained 6(e) material did not preclude release
of the report where the material had already lost its protected character by previous disclosure).

24Federal Rule of Criminal Procedure 6(e}(8)}D) explicitly authorizes ex parte proceedings
when the government is the party seeking release of grand jury materials. In such cir-
cumstances there is no obligation to provide notice te any other interested party. In re Grand
Jury Proceedings of Grand Jury No. 81~1 (Miami), supra, 669 F. Supp. At 1070.
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SECTION-BY-SECTION ANALYSIS
Resolved Clause

The resolved clause of the resolution authorizes and directs the
Committee on the Judiciary, acting as a whole or by any sub-
committee thereof appointed by the Chairman, to investigate fully
and completely whether sufficient grounds exist for the House of
Representatives to exercise its constitutional power to impeach Wil-
liam Jefferson Clinton, President of the United States. Except for
the name of the President, the Resolved clause is the same as the
Resolved clause in H. Res. 803, 2d Sess., 93d Cong., (1974), which
authorizes the impeachment of Richard M. Nixon.

Section Two

This resclution empowers the Committee to require the attend-
ance and testimony of such witnesses as it deems necessary, by
subpoena or otherwise. It authorizes the Committee to take such
testimony at hearings or by deposition. Depositions may be taken
before counsel to the Committee, without a member of the Commit-
tee being present, thus expediting the presentation of information
to the Committee. This resolution further authorizes the Commit-
tee to require the furnishing of information in response to interrog-
atories propounded by the Committee. Like the deposition author-
ity, the authority to compel answers to written interrogatories is
intended to permit the Committee fo conduct a thorough investiga-
tion under as expeditious a schedule as possible. Interrogatories
should prove particularly useful in providing a basis for the effi-
cient exercise of the Committee’s subpoena power, by enabling it to
secure inventories and lists of documents, materials, and things
and the names of potential witnesses. Like the Resolved clause,
section two of the Hyde resolution is the same, word-for-word as
section two of H. Res. 803.

The Committee’s investigative authority is intended to be fully
co-extensive with the power of the House in an impeachment inves-
tigation—with respect to the persons who may be required to re-
spond, the methods by which response may be required, and the
types of information and materials required to be furnished and
produced.

The power to authorize subpoenas and other compulsory process
is committed by this resolution in the first instance to the Chair-
man and the Ranking Minority Member acting jointly. If either de-
clines to act, the other may act alone, subject to the right of either
to refer the question to the Committee for decision prior to
issuance, and a meeting of the Committee will be convened prompt-
ly to consider the question. Thus, meetings will not be required to
authorize issuance of process, so long as neither the Chairman nor
the Ranking Minority Member refers the matter to the Committee.
In the alternative, the Committee possesses the independent au-
thority to authorize subpoenas and other process, should it be felt
that action of the whole Committee is preferable under the cir-
cumstances. Thus, maximum flexibility and bipartisanship are rec-
onciled in this resolution.
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VOTE OF THE COMMITTEE

Pursuant to clause 2(1)(2)(B) of House rule XI, the results of each
rollcall vote on an amendment or motion to report, together with
the names of those voting for and against, are printed herein. The
following rollcall votes occurred during Committee deliberations on
the Hyde resolution (October 5, 1998).

1. An amendment in the nature of a substitute by Mr. Boucher
and others to the Hyde resolution to establish time limits to con-
duct the impeachment inquiry and to divide the process of an im-
peachment inquiry in two phases. The first phase would have in-
volved holding hearings on the constitutional standard for impeach-
ment, comparing the allegations to the constitutional standard for
impeachment, and determining the sufficiency of the evidence sup-
porting the allegations. The amendment in the nature of a sub-
stitute would have also provided an option for alternative sanc-
tions, if warranted. The second phase would have provided for a
formal impeachment inquiry. The amendment was defeated by a
vote of 16 Ayes to 21 Nays as follows:

ROLLCALL NO. 1

Subject: An Amendment in the nature of a substitute offered by
Mr, Boucher to the Hyde Resolution, Defeated by a vote of 16 ayes
to 21 nays.

Ayes Nays Present

MR. SENSENBRENNER
MR. MCCOLLUM
MR. GEKAS
MR. COBLE
MR. SMiTH
MR, GALLEGLY
MR. CANADY
MR. INGLIS
MR. GOODIATTE
MR. BUYER

MR. BRYANT
MR. CHABOT
MR. BARR
MR. JENKINS
MR. HUTCHINSON
MR. PEASE
MR. CANNON
MR. ROGAN

MR. GRAHAM
MS. BONO
MR. CONYERS
MR. FRARK
MR. SCHUMER
MR. BERMAN
MR. BOUCHER
MR. NADLER
MR. SCOTT
MR, WATT

MS. LOFGREN
MS. JACKSON-LEE
MS. WATERS
MR. MEEHAN
MR. DELAHUNT
MR, WEXLER
MR. ROTHMAN

D DX D D D DC 2 2 DL D S DE D 2 DC D 3K S D e

DE DC D e DE DG DS C D DC QD 2k DS DC
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Ayes Nays' Present
MR. BARRETT (WD) . S
MR, HYDE, CHAIRMAN X
TOTAL 16 21

2. An amendment by Mr. Berman to the Hyde resolution which
would have authorized and directed the Committee to review the
constitutional standards for impeachment and determine if the
facts stated in the narrative portion of the Referral, if assumed to
be true, would constitute grounds for impeachment. If the Commit-
tee determined the facts would constitute grounds for impeach-
ment, then the Committee would have been authorized to inves-
tigate whether “sufficient grounds exist for the House of Represent-
atives to exercise its constitutional power to impeach the Presi-
dent.” The amendment was defeated by a vote of 16 Ayes to 21
Nays as follows:

ROLLCALL NO. 2

Subject: Amendment offered by Mr. Berman to the Hyde Resolu-
tion. Defeated by a vote of 16 ayes to 21 nays.

Ayes Nays Present

MR. SENSENBRENNER
MR, MCCOLLUM
MR. GEKAS
MR. COBLE
MR, SMITH
MR. GALLEGLY
NR. CANADY
MR. INGLIS
MR. GOODLATIE
MR. BUYER

MR. BRYANT
MR. CHABOT
MR. BARR
MR. JENKINS
VR, HUTCHINSON
MR, PEASE
MR. CANNON
MR. ROGAN

MR. GRAHAM
MS. BONO
MR. CONYERS
MR. FRANK
MR. SCHUMER
MR. BERMAN
MR. BOUCHER
MR. NADLER
MR. SCOTT
MR. WATT

MS. LOFGREN
MS. JACKSON-LEE
MS. WATERS
MR. MEEHAN
MR. DELAHUNT
MR. WEXLER
MR. ROTHMAN
MR. BARRETT (W)
MR, HYDE, CHAIRMAN
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Ayes Nays Present
TOTAL 18 21

3. Hyde motion to favorably report the Hyde resolution, authoriz-
ing and directing the Committee on the Judiciary to investigate
fully and completely whether sufficient grounds exist for the House
of Representatives to exercise its constitutional power to impeach
William Jefferson Clinton, the President of the United States. The
resolution was adopted by a vote of 21 Ayes to 16 Nays.

ROLLCALL NO. 3

Subject: Motion to favorably report the Hyde resolution authoriz-
ing the Judiciary Committee to conduct an inquiry into whether
sufficient grounds exist to impeach the President of the United
States. Adopted by a vote of 21 ayes to 16 nays.

Ayes Nays Present

MR. SENSENBRENNER
MR. MCCOLLUM
MR. GEKAS
MR. COBLE
MR. SMITH
MR. GALLEGLY
MR. CANADY
MR. INGLIS
MR. GOODLATIE
MR. BUYER

MR. BRYANT
HR. CHABOT
MR. BARR
MR. JENKINS
MR. HUTCHINSON
MR, PEASE
MR. CANNON
MR. ROGAN

MR, GRAHAM
MRS. BONO
MR. CONYERS
MR, FRANK
MR, SCHUMER
MR. BERMAN
MR. BOUCHER
MR. NADLER
MR. SCOTT
MR, WATT

8. LOFGREN
MS. JACKSON-LEE
MS. WATERS
MR. MEEHAN
MR, DELAHUNT
MR, WEXLER
MR. ROTHMAN
MR. BARRETT (Wh)
R, HYDE, CHAIRMAN X

TOTAL 21
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COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 2(1)(8)(A) of rule XI of the Rules of the
House of Representatives, the Committee reports that the findings
and recommendations of the Committee, based on oversight activi-
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ties under clause 2(b)(1) of rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-
port.

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
FINDINGS

Clause 2(1)(3}D) of rule XI requires each Committee report to
contain a summary of the oversight findings and recommendations
made by the Government Reform and Oversight Committee pursu-
ant to clause 4(c)(2) of rule X, whenever such findings have been
timely submitted. The Committee on the Judiciary has received no
such findings or recommendations from the Committee on Govern-
ment Reform and Oversight.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 2(1)3)B) of House rule XI is inapplicable because this
legislation does not provide new budgetary authority or increased
tax expenditures.

COMMITTEE COST ESTIMATE

In compliance with clause 7(a) of rule XIII of the Rules of the
House of Representatives, the Committee believes that the resolu-
tion will have no budget effect.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 2(1)(4) of the Rules of the House of Represent-
atives, the Committee finds the authority for this Resolution in Ar-
ticle I, section 2, clause 5 of the Constitution.
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ADDITIONAL VIEWS OF REPRESENTATIVE CHARLES T.
CANADY

The President’s lawyers have argued that even if all the charges
made against the President by the Independent Counsel are true,
the President’s conduct does not rise to the level of “high crimes
and misdemeanors” for which the President can be impeached.
These views are submitted as a brief response to that argument.

While it is important that we not rush to judgment concerning
the President’s guilt, it should be obvious that if the charges
against the President are ultimately substantiated, the President
has violated his oath of office and breached his constitutional duty
to “take care that the laws be faithfully executed.” Perjury, obstruc-
tion of justice and the other offenses charged against the President
are indeed serious matters.

Although Congress has never adopted a fixed definition of “high
crimes and misdemeanors,” there is much in the background and
history of the impeachment process that contradicts the position
advanced by the President’s lawyers. Here I refer to two reports
prepared in 1974 on the background and history of impeachment.

There has been a great deal of comment on the report on “Con-
stitutional Grounds for Presidential Impeachment” prepared in
February 1974 by the staff of the Nixon impeachment inquiry.
Those who assert that the charges against the President do not rise
to the level of “high crimes and misdemeanors” have pulled some
phrases from that report out of context to support their position.
In fact, the general principles concerning grounds for impeachment
set forth in that report indicate that conduct involving perjury and
obstruction of justice would be impeachable. Please consider this
key language from the staff report describing the type of conduct
which gives rise to impeachment:

The emphasis has been on the significant effects of the
conduct—undermining the integrity of office, disregard of
constitutional duties and oath of office, arrogation of
power, abuse of the governmental process, adverse impact
on the system of government. (emphasis added)

Perjury and obstruction of justice clearly “undermine the integ-
rity of office.” Their unavoidable consequence is to erode respect for
the office of the President. Such offenses also clearly are in “dis-
regard of [the President’s] constitutional duties and oath of office.”
Thus, the principles contained in the Nixon impeachment inquiry
staff report—a report cited time and again by the President’s law-
yers and his other defenders—actually support the conclusion that
the charges against the President constitute “high crimes and mis-
demeanors.”

The thoughtful report on “The Law of Presidential Impeachment”
prepared by the Association of the Bar of the City of New York in

(38)
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January of 1974 also places a great deal of emphasis on the impact
of presidential misconduct on the integrity of office:

It is our conclusion, in summary, that the grounds for
impeachment are not limited to or synonymous with
crimes . . . . Rather, we believe that acis which under-
mine the integrity of government are appropriate grounds
whether or not they happen to constitute offenses under
the general criminal law. In our view, the essential nexus
to damaging the integrity of government may be found in
acts which constitute corruption in, or flagrant abuse of
the powers of, official position. It may also be found in acts
which, without directly affecting governmental processes,
undermine that degree of public confidence in the probity
of executive and judicial officers that is essential to the ef-
fectiveness of government in a free society. What specific
acts meet this test will vary with circumstances, including
the particular position in government held by the person
charged. At the heart of the matter is the determination—
committed by the Constitution to the sound judgement of
the two Houses of Congress—that the officeholder has
demonstrated by his actions that he is unfit to continue in
the office in question. (emphasis added)

The commission of perjury and obstruction of justice by a Presi-
dent are acts which without doubt “undermine that degree of pub-
lic confidence in the probity of the [the President] that is essential
to the effectiveness of government in a free society.” Such acts in-
evitably subvert the respect for law which is essential to the well-
being of our constitutional system.

Finally, it is important to understand that the significance of the
offenses charged against the President is not diminished by the
fact that they do not directly involve the President’s official con-
duct. Although the President’s lawyers have argued that the under-
lying conduct of the President which gave rise to the alleged per-
jury and obstruction of justice was a private matter which should
nlot‘: be ;he subject of an impeachment inquiry, elsewhere they have
claimed:

Any conduct by the individual holding the Office of the
President, whether it is characterized as private or official,
can have substantial impact on a President’s official du-
ties.

Perjury and obstruction of justice—even regarding a private mat-
ter—are offenses that have a substantial impact on the President’s
official duties because they are so clearly at odds with his pre-
eminent duty to “take care that the laws be faithfully executed.”

In light of the historic principles regarding impeachment, the
charges against the President—charges which are supported by
substantial evidence—~demand that the House proceed with an im-
peachment inquiry as recommended by the House Judiciary Com-
mittee.

CHARLES T. CANADY.
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ADDITIONAL VIEWS OF MR. BERMAN

I am not enthusiastic about setting interim or final deadlines for
an impeachment inquiry. Although it appears that most of the facts
in the Lewinsky matter have already been gathered by the Inde-
pendent Counsel, it is unrealistic to determine in advance how long
a thorough examination of all evidence—both inculpatory and ex-
culpatory—might take.

It is also unnecessary to set a deadline since any resolution of
inquiry adopted by the House will automatically expire at the end
of the 105th Congress, and will have to be renewed by the 106th
Congress. Chairman Hyde has stated that his goal is to complete
an 1:1(111quiry by the end of this year, and I take the Chairman at his
word.

The amendment I proposed did not include a deadline or time-
table. Instead, it required the Committee to assume, for the sake
of argument, that the facts stated in the narrative portion of the
Starr report are true. Operating under that assumption, the Com-
mittee would determine whether the President’s conduct—as de-
scribed in the narrative—constitutes grounds for impeachment. If
the answer was no, then there would be no need for a prolonged
investigation, and we could spare our children from exposure to
sexually explicit hearings. Regrettably, my compromise amendment
was rejected by the Republican majority.

HowarD L. BERMAN.

(40)
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DISSENTING VIEWS TO HYDE IMPEACHMENT INQUIRY
‘ RESOLUTION

We strongly oppose the Republican resolution of impeachment in-
quiry. Although we would support a fair, orderly and expeditious
review into whether any of the allegations in the Referral by the
Office of Independent Counsel (“OIC”) rise to the level of impeach-
able offenses, we cannot support the Republican proposal. That res-
olution would permit an investigation of unlimited scope and in-
definite duration. It is not difficult to envision this investigation
turning into a taxpayer-funded fishing expedition that will delve
into irrelevant and embarrassing aspects of the President’s and the
First Lady’s personal lives and rehash previous failed investiga-
tions by the Republicans. Such an unlimited and unfocused inquiry
is irresponsible, and serves neither the interests of justice or the
American people.

We have a number of serious concerns with the resolution of im-
peachment inquiry proposed by the Republicans. First, the resolu-
tion is totally open-ended. There is no limitation on the scope of the
impeachment inquiry, which could go well beyond the eleven pos-
sible grounds for impeachment submitted by the OIC or the fifteen
possible grounds laid out by The Majority Counsel. The Republican
leadership has already threatened to broaden the inquiry to include
Whitewater and investigations into FBI personnel files, the firing
of White House travel employees and campaign finance.

The Republican resolution is also arbitrary. It makes no thresh-
old attempt to decide whether any of the allegations made in the
OIC Referral would, if proven, constitute grounds for impeachment.
Under the Republican resolution, the Nation could be plunged into
months, if not years, of hearings and debate over highly specific
and salacious details concerning sexual improprieties. We believe
that it is far more sensible for the Committee to first determine
which allegations, if any, constitute impeachable offenses. Then,
and only then, would it be appropriate to consider whether the ac-
tual facts support the allegations .

Finally, the Republican resolution provides no timetable or end-
point. The public rightly wants to resolve this matter in a fair and
expeditious manner. If the process requires the Committee to con-
sider a particular factual issue, we believe we can do so quickly.
Because of the Independent Counsel’s prior investigatory work, the
vast majority of the facts are already known, and our own inves-
tigatory phase should be far less significant than previous congres-
sional inquiries. There are only a small handful of witnesses who
are critical, and all of them, except the President, have already tes-
tified before the grand jury on several occasions. By and large their
accounts are not significantly at odds, and any differences could be
resolved in short order.

(41
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Because of these concerns, Democratic Members offered two rea-
sonable and fair alternatives to the Republican inquiry. The first
was a substitute amendment offered by Mr. Boucher, Mr. Nadler,
Mr. Scott, Ms. Lofgren, and Ms. Waters. The Boucher, et al,
amendment would: (1) limit the inquiry to the matters raised in
the OIC’s Referral; (2) allow a full debate regarding standards of
impeachment and whether the facts alleged rise to that standard
before formal inquiry proceedings take place; and (8) provide for an
orderly process with a fixed deadline of November 25, 1998. In the
event the Committee is unable to complete its work within this
time frame, the substitute would allow the Committee to request
an extension of time from the full House.

As Mr. Boucher explained when offering the amendment:

The public interest requires a fair, thorough and delib-
erate inquiry by the Judiciary Committee of the allega-
tions arising from the referral of the Independent Counsel.
But the 1];ublic interest also requires an appropriate bound-
ary on the scope of that inquiry * * * The country has al-
ready undergone a substantial trauma. If this Committee
carries its work beyond the time that is reasonably needed
for a complete resolution of the matter now before us, the
injury to the Nation will only deepen. We should be thor-
ough, but we should be prompt.

i The Boucher, et al., substitute was defeated on a straight party
ine vote.

Mr. Berman next offered an alternative addressing the scope of
the inquiry that required the Committee to assume, for the sake
of argument, that the facts in the narrative portion of the Starr re-
port are true. Using that assumption, the Committee would then
determine whether the President’s conduct would constitute
grounds for impeachment. If the answer were yes, then the Com-
mittee could proceed with a careful examination of all factual evi-
dence. However, if the answer was no, then there would be no need
for an impeachment inquiry.! The amendment would allow each
Member to decide if the specific facts alleged by the OIC met what-
ever standard he or she believes is appropriate for impeachment.
The Berman amendment is similar to the summary judgement
standard that is routinely applied in courts throughout this coun-

try.

Adoption of the Berman amendment would allow the Committee
to avoid, to the maximum degree possible, a highly public and em-
barra;sing debate over intimate physical details. As Mr. Berman
stated:

[The amendment] is for the sake of the children of Amer-
ica. If we can resolve this question without going through
that [damaging] process [of probing into intimate details],
if we can accept the Starr narrative as true, and that
means we are not talking about exculpatory evidence
* % * and then deciding whether or not, based on a sense

!Indeed it is worth noting that on a jury of twelve prominent constituticnal law professors,
all but two believe that from a constitutional standpoint, President Clinton should not be im-
peached for the things the OIC claims he did. Harvey Beckman, Top Profs: “Not Enough to Im-
peach,” National Law Jonrnal, Oct. 5, 1998, at Al
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of the Constitution and what those standards really mean,
whether this constitutes grounds for impeachment, then, if
there is no other way and no other alternative, we have to
go through that process. But we are making an effort to
do this the right way.

beieGBgiman amendment was also rejected along a party-line vote
of 16-21.

Throughout the course of the debate over the Boucher and Ber-
man amendments, the Majority sought to argue that Democratic
positions were inconsistent with the precedent set in 1974 when
the House approved the Watergate impeachment inquiry.? We
strongly disagree with this contention. First, we believe it is dis-
ingenuous to claim full adherence to the Watergate precedent when
the Republicans have already violated many of the principles of
fairness and confidentiality observed in Watergate. For example,
the OIC Report was released without granting the President any
advance opportunity to respond. By contrast, in Watergate, the Ju-
diciary Committee received charges of alleged misconduct by Presi-
dent Nixon in closed-door hearings for seven weeks with the Presi-
dent’s lawyer in the same room, and these materials were not re-
leased to the public until the conclusion of this evidentiary presen-
tation, well after the White House had full knowledge of their con-
tents and an opportunity to respond. In addition, this Committee
has released thousands of pages of confidential grand jury tran-
scripts and FBI interview records without giving any party or their
attorneys a chance to review or even to suggest Eroposed
redactions. The Majority has also released a videotape of the Presi-
dent’s August 17, 1998 testimony to the public, an act without
precedent in the Nation’s history, let alone in the Watergate pro-
ceedings. By comparison, the grand jury information submitted by
Special Prosecutor Jaworski to the Committee during the Water-
gate investigation was kept strictly confidential in executive ses-
sion and it remains under seal to this date.

Second, the critical distinction between the present matter and
Watergate, and indeed all other impeachment proceedings (presi-
dential and judicial), is that the OIC Report constitutes the first re-
ferral made to Congress under the Independent Counsel statite.
Independent Counsel Starr has already completed most of the in-
vestigatory work performed in Watergate and other impeachments,
and the Committee should be in a position to conduct any remain-
ing in%uiries in a short and orderly manner. This is because we al-
ready have in our possession a more than 400-page report along
with more than 60,000 pages of supporting materials resulting
from a seven-month investigation. By the same token, it would
seem completely inappropriate to use the fact of the OIC Referral
as an excuse to launch a renewed inquiry into campaign finance
and other wholly unrelated topics, as the Republican resolution
would allow us to do.

In addition, with regard to the actual charges involved, there is
no credible comparison between Watergate and the OIC Referral.
Watergate involved the wholesale corruption of our political sys-
tem. The abuses included wiretapping of private citizens as well as

2H. Res. 805, 93rd Cong., 2d Sess. (1974).
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the misuse of the FBI, CIA and IRS.? The wrongdoing involved in
Watergate was so broad and comprehensive that it defied limita-
tions on congressional inquiry. Today, we start the process four
years and $40 million into the Independent Counsel’s inquiry and
have already received numerous specific factual allegations pur-
porting to constitute grounds for im(geachment. There is no legiti-
mate reason for us to go beyond the OIC Referral at this point, not-
withstanding Speaker Gingrich’s demands to the contrary.+

Finally, it bears emphasis that the Democratic proposals are en-
tirely consistent with the Watergate precedent, in that they would
force the Judiciary Committee to come to terms with the serious-
ness of the charges as a constitutional matter before proceeding
into the factual phase. Indeed, in the Watergate matter, the Com-
mittee compiled original documents regarding the constitutional
grounds for impeachment in October of 1973, and then in February
of 1974, the bipartisan staff prepared a com]irehensive report enti-
tled “Constitutional Grounds for Presidential Impeachment.”5 The
1974 report served as the compass for the entire impeachment in-
quiry.

At our hearings, Chairman Hyde posed the question, “based on
what we now know, do we have a duty to look further, or to look
away?” Our answer is that if we do look further, we must do so in
a fair, reasonable and expeditious manner. If we are to go down the
treacherous and polarizing path of an impeachment inquiry, it is
imperative that we first grapple with the threshold question of
whether the allegations charged by Mr. Starr and the Republicans
would, if proven, rise to the level of “treason, bribery, or other high
crimes and misdemeanors” as required by the Constitution. It is
also imperative that this matter be handled expeditiously and fair-
ly. The Republican resolution does not provide these safeguards,
and we urge its rejection.

JOHN CONYERS, JR.
BARNEY FRANK.
CHARLES E. SCHUMER.
Howarp L. BERMAN.
RICK BOUCHER.
JERROLD NADLER.
BogsBy ScoTT.

MeLvinN L. WATT.

ZOE LOFGREN.

SHETLA JACKSON LEE.
MAXINE WATERS.
MARTY MEEHAN.
WiLLIAM D. DELAHUNT.
ROBERT WEXLER.
STEVEN R. ROTHMAN.
THOMAS M. BARRETT.

3See, Impeachment of Richard M. Nixon President of the United States, Report of the Judici-
ary Committee (Feb, 1974).

4See, e.g., Deborah Orin, “Starr’s Report Likely to be Very Sex-plicit; Expect Starr Sex-plicit,”
N.Y. Post., Aug. 24, 1998 at 16 (“House Speaker Newt Gingrich said Congress shouldn’t act
bage%‘i t])n at'sir)xgle human mistake’ and should leok at Starr’s reports on Whitewater,” Travelgate
an egate.”).

$Constitutional Grounds for Presidential Impeachment, Report by the Staff of the Impeach-
ment Inquiry, House Comm. on the Judiciary (Feb. 1974).
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DISSENTING VIEWS OF THE HONORABLE WILLIAM D.
DELAHUNT OF MASSACHUSETTS

I oppose the resolution of inquiry as reported by the Judiciary
Committee. I do so based on the concerns expressed in the Minori-
gy’ls dissenting views, and for the additional reasons set forth

clow.

I

On September 9, 1998, Independent Counsel Kenneth W. Starr
referred information to the House that he alleged may constitute
grounds for impeaching the President. In the 30 days that have
elapsed since our receipt of that referral, neither the Judiciary
Committee nor any other congressional committee has conducted
even a preliminary independent review of the allegations it con-
tains.

In the absence of such a review, we have no basis for knowing
whether there is sufficient evidence to warrant an inquiry—other
than the assertion of the Independent Counsel himself that his in-
formation is “substantial and credible” and “may constitute
grounds for impeachment.”

I believe that our failure to conduct so much as a cursory exam-
ination before launching an impeachment proceeding is an abdica-
tion of our responsibility under Article IT of the Constitution of the
United States. By delegating that responsibility to the Independent
Counsel, we sanction an encroachment upon the Executive Branch
that could upset the delicate equilibrium among the three branches
of government that is our chief protection against tyranny. In so
doing, we fulfill the prophecy of Justice Scalia, whose dissent in
Morrison v. Olson (487 U.S. 654, 697 (1988)) foretold with uncanny
accuracy the situation that confronts us.

II

The danger perceived by Justice Scalia flows from the nature of
the prosecutorial function itself. He quoted a famous passage from
an address by Justice Jackson, which described the enormous
power that comes with “prosecutorial discretion”:

What every prosecutor is practically required to do is to
select the cases * * * in which the offense is most fla-
grant, the public harm, the greatest, and the proof the
most certain. * * * If the prosecutor is obliged to choose
his case, it follows that he can choose his defendants.
Therein is the most dangerous power of the prosecutor:
that he will pick people that he thinks he should get, rath-
er than cases that need to be prosecuted. With the law
books filled with a great assortment of crimes, a prosecutor
stands a fair chance of finding at least a technical violation

(45)
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of some act on the part of almost anyone. In such a case,
it is not a question of discovering the commission of a
crime and then looking for the man who has committed it,
it is a question of picking the man and then searching the
law books, or putting investigators to work, to pin some of-
fense on him. It is in this realm—in which the prosecutor
picks some person whom he dislikes or desires to embar-
rass, or selects some group of unpopular persons and then
looks for an offense, that the greatest danger of abuse of
prosecuting power lies. It is here that law enforcement be-
comes personal, and the real crime becomes that of being
unp()ﬁular with the predominant or governing group, being
attached to the wrong political views, or being personally
obnoxious to or in the way of the prosecutor himself. Mor-
rison, 487 U.S. 654, 728 (Scalia, J., dissenting), quoting
Robert Jackson, The Federal Prosecutor, Address Deliv-
ered at the Second Annual Conference of United States At-
torneys (April 1, 1940).

The tendency toward prosecutorial abuse is held in check
through the mechanism of political accountability. When federal
prosecutors overreach, ultimate responsibility rests with the presi-
dent who appointed them. But the Independent Counsel is subject
to no such contraints. He is appointed, not by the Iﬂ'esident or any
other elected official, but by a panel of judges with life tenure. If
the judges select a prosecutor who is antagonistic to the adminis-
trafion, “there is no remedy for that, not even a political one.” 487
U.S. 654, 730 (Scalia, J., dissenting). Nor is there a political rem-
edy (short of removal for cause) when the Independent Counsel
perpetuates an investigation that should be brought to an end:

What would normally be regarded as a technical viola-
tion (there are no rules defining such things), may in his
or her small world assume the proportions of an indictable
offense. What would normally be regarded as an investiga-
tion that has reached the level of pursuing such picayune
matters that it should be concluded, may to him or her be
an investigation that ought to go on for another year. 487
U.S. 654, 732 (Scalia, J., dissenting).

Under the Independent Counsel Act, there is no political remedy
at any point—unless and until the Independent Counsel refers alle-
gations of impeachable offenses to the House of Representatives
under section 595 (¢). At that point, the statute gives way to the
ultimate political remedy: the impeachment power entrusted to the
House of Representatives under Article II of the Constitution.

I

Section 595 (c) of the Independent Counsel Act provides that:

An independent counsel shall advise the House of Rep-
resentatives of any substantial and credible information
which such independent counsel receives, in carrying out
the independent counsel’s responsibilities under this chap-
ter, that may constitute grounds for an impeachment. 28
U.S.C. 595 (c).
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The statute is silent as to what the House is to do once it re-
ceives this information, But under Article II, it is the House—and
not the Independent Counsel—which is charged with the deter-
mination of whether and how to conduct an impeachment inguiry.
He is not our agent, and we cannot allow his judgments to be sub-
stituted for our own. Nor can we delegate to him our constitutional
responsibilities.

ever in our history—until today—has the House sought to pro-
ceed with a presidential impeachment inquiry based solely on the
raw allegations of a single prosecutor. The dangers of our doing so
have been ably deseribed by Judge Bork, who has written that:

It is time we abandoned the myth of the need for an
independent counsel and faced the reality of what that in-
stitution has too often become. We must also face another
reality. A culture of irresponsibility has grown up around
the independent-counsel law. Congress, the press, and reg-
ular prosecutors have found it too easy to wait for the ap-
pointment of an independent counsel and then to rely upon
him rather than pursue their own constitutional and ethi-
cal obligations. Robert H. Bork, Poetic Injustice, National
Review, February 23, 1998, at 45, 46 (emphasis added).

We must not fall prey to that temptation. For when impeach-
ment is contemplated, the only check against overzealous prosecu-
tion is the House of Representatives. That is why—whatever the
merits of the specific allegations contained in the Starr referral-—
we cannot simply take them on faith. Before we embark on im-
peachment proceedings that will further traumatize the nation and
distract us from the people’s business, we have a duty to determine
for ourselves whether there is “probable cause” that warrants a
full-blown inquiry. And we have not done that.

v

What will happen if we fail in this duty? We will turn the Inde-
pendent Counsel Act into a political weapon with an automatic
trigger—a weapon aimed at every future president.

In Morrison, Justice Scalia predicted that the Act would lead to
encroachments upon the Executive Branch that could destabilize
the constitutional separation of powers among the three branches
of government. He cited the debilitating effects upon the presidency
of a sustained and virtually unlimited investigation, the leverage
it would give to the Congress in intergovernmental disputes, and
the other negative pressures that would be brought to bear upon
the decision making process.

Whether these ill-effects warrant the abolition or modification of
the Independent Counsel Act is a matter which the House will con-
sider in due course. For the present, we should at least do nothing
to exacerbate the problem. Most of all, we must be sure we do not
carry it to its logical conclusion by approving an impeachment in-
quiry based solely on the Independent Counsel’s allegations. If all
a president’s political adversaries must do to launch an impeach-
ment proceeding is secure the appointment of an Independent
Counsel and await his referral, we could do permanent injury to
the presidency and our system of government itself.
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v

If the House approves this resolution, it will not be the first time
in the course of this unfortunate episode that it has abdicated its
responsibility to ensure due process and conduct an independent
review. It did so when it rushed to release Mr. Starr’s narrative
within hours of its receipt, before either the Judiciary Committee
or the President’s counsel had any opportunity to examine it. It
also did so when the committee released 7,000 pages of secret
grand jury testimony and other documents hand-picked by the
Independent Counsel—putting at risk the rights of the accused,
jeopardizing future prosecutions, and subverting the grand jury
system itself by allowing it to be misused for political purposes.

These actions stand in stark contrast to the process used during
the last impeachment inquiry undertaken by the House—the Wa-
tergate investigation of 1974. In that year, the Judiciary Commit-
tee spent weeks behind closed doors, poring over evidence gathered
from a wide variety of sources—including the Ervin Committee and
Judge Sirica’s grand jury report, as well as the report of the Water-
gate Special Prosecutor. All before a single document was released.
Witnesses were examined and cross-examined by the President’s
own counsel. Confidential material, including secret grand jury tes-
timony, was never made public. In fact, nearly a generation later
it remains under seal. The Rodino committee managed to tran-
scend partisanship at a critical moment in our national life, and set
a standard of fairness that earned it the lasting respect of the
American people.

Today the Majority makes much of the claim that their resolu-
tion adopts the language that was used during the Watergate hear-
ings. While it may be the same language, it is not the same proc-
ess. Too much damage has been done in the weeks leading up to
this vote for the Majority to claim with credibility that it is honor-
ing the Watergate precedent. But it is not too late for us to learn
from the mistakes of the last three weeks. If we adopt a fair,
thoughtful, focused and bipartisan process, I am confident that the
American people will honor our efforts and embrace our conclu-
sions, whatever they may be.

WiLLiaM D. DELAHUNT.
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DOJ Tells 'Unelected and
Unaccountable' Judges to
Stay Out of Fight for McGahn
Testimony

Justice Department lawyer Hashim Mooppan said the court should
avoid “refereeing” a fight for evidence sought as part of the
impeachment proceedings.

By Jacqueline Thomsen | January 03, 2020

-
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Former White House counsel Donald McGahn. Photo by Diego M. Radzinschi/ALM.

A Justice Department attorney told a three-judge panel for the U.S. Court of Appeals
for the D.C. Circuit that, if they find the House Judiciary Committee can sue to
compel testimony from former White House counsel Donald McGahn, it could
undermine public trust in the federal courts.

Justice Department lawyer Hashim Mooppan told the court Friday that, if it rules on
the McGahn testimony case, it will insert the judiciary into an inherently political
dispute.

Referring to judges as “unelected and unaccountable,” Mooppan told the panel that
they “can be assured that the opinion this court issues will be waved on the floor of
the Senate” as evidence either for or against the removal of President Donald Trump
from office.

Judge Judith Rogers repeatedly pushed back against those claims, noting that can
happen with any opinion issued by a court.

But Mooppan said the court should avoid “refereeing” this fight for evidence sought
as part of the impeachment proceedings.

The arguments were held just weeks after the House impeached Trump for abuse of
power and obstruction of Congress. Those charges were the result of a monthslong
investigation into Trump's efforts to push Ukraine to investigate his political
opponent, former Vice President Joe Biden, while withholding military aid from the
country.

The House Judiciary Committee last year filed two lawsuits for evidence it said it
needed in determining whether to impeach Trump: McGahn'’s testimony and grand
jury materials redacted from former special counsel Robert Mueller's investigation.
However, matters related to that evidence were not directly and explicitly referenced
in the Ukraine-focused articles of impeachment.

hitps:/Avww. law.com/nationallawjournal/2020/01/03/doj-telk lected-and-unaccountable-judges-to-stay-cut-of-fight-for-megahn-testimony/?printer-fi...
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House attorney Megan Barbero argued the House clearly has standing, saying the
lawmakers’ legal team does “fundamentally disagree” with DOJ's interpretation of
past U.S. Supreme Court rulings on legislators’ right to go to court.

“Even if there are political issues the courts will gladly avoid, it is the duty of the
court in a case that is otherwise justiciable ... to say what the law is,” Barbero said.
“That is what we are asking the court to do.”

However, judge Thomas Griffith, who previously served as Senate legal counsel,
questioned why the House couldn't use other political tools instead of going to
court.

“Cut the appropriations, get the Senate to stop confirming judges,” Griffith said.
“You're not without remedy here.”

Rogers, the only Democratic-appointed judge on the panel, questioned that logic,
saying the Senate would also have to sign off on any legislation passed by the
House.

“It's nice to write a law review article about. You have two branches at loggerheads
here,” Rogers told Mooppan.

Griffith also pressed Barbero about how McGahn's testimony could be relevant to
the current impeachment. He noted McGahn, who is now at Jones Day, was “long
gone” before the Ukraine actions took place.

Barbero said that, in the article passed for obstruction of Congress, it references a
pattern of obstructive behavior by Trump that McGahn could testify to. And she read
a passage from a House supplemental briefing filed last week about how lawmakers
have not ruled out further articles being drafted against Trump, if sparked by newly
revealed evidence.

Friday's McGahn arguments are part of a double feature at the D.C. Circuit, with
another three-judge panel slated to hear from attorneys in the appeal of the Mueller
grand jury (https://www.law.com/nationallawjournal/2020/01/02/mcgahn-and-

hitps:/iwww taw.com/nationaliawjournal/2020/01/03/doj-tells-unelected-and-unaccountable-judges-to-stay-out-of-fighi-for-megahn-testimony/?printer-fri...
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materials case.

Almost immediately after the House voted last month, largely along party lines, to
impeach the president, each panel of judges asked the House and the Justice
Department to say how impeachment impacted the cases. And the panel in the
Mueller grand jury materials case also asked whether the House has standing to sue
for the information.

The House said both sets of materials could be used for the impeachment trial in the
Senate, and potentially for additional articles of impeachment against Trump, if they
revealed further offenses.

House attorneys said the DOJ hasn't previously disputed lawmakers' right to get the
materials, and that “the current status of the impeachment proceedings
underscores the continuing controversy regarding the withheld grand-jury material,
and increases the need for this Court to rule expeditiously.”

But the DOJ indicated in its own filings that it believed the courts should stay out of
any impeachment disputes, contrasting with the repeated assertions by House
Republicans that their Democratic counterparts had to go to court to try and obtain
evidence and witnesses before an impeachment vote.

The D.C. Circuit arguments are the culmination of months of court battles in the
impeachment-related fights, which have, so far, largely gone in the House's favor.

U.S. Chief District Judge Beryl Howell said in an opinion last year that the House
should be able to view the unredacted grand jury information gathered as part of
the Mueller investigation, ruling that the impeachment inquiry was a judicial
proceeding, one of the few times that grand jury materials can be shared.

And shortly after, U.S. District Judge Ketanji Brown Jackson found that McGahn could
be compelled to testify as part of the impeachment inquiry, writing that the DOJ's
claim that the former White House counsel has “absolute immunity” from testifying
“is a proposition that cannot be squared with core constitutional values, and for this
reason alone, it cannot be sustained.”

https:/iwww law.com/nationaliawjournal/2020/01/03/doj-tells-unelected-and-unaccountable-judges-to-stay-out-of-fight-for-megahn-testimony/ ?printer-fri...
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Read more:

Meet the Big Law Litigators the US House Turned To in 2019
(https://www.law.com/nationallawjournal/2019/12/28/meet-the-big-law-
litigators-the-u-s-house-turned-to-in-2019/)

McGahn's Testimony Is ‘Urgent,’ House Argues, as DOJ Tells Court to Stand
Down (https://www.law.com/nationallawjournal/2019/12/23/mcgahns-
testimony-is-urgent-house-argues-as-doj-tells-court-to-stand-down/)

White House Counsel Isn’t ‘Personal Lawyer’ to President, McGahn Asserts
(https://www.law.com/nationallawjournal/2019/12/12/white-house-counsel-
isnt-personal-lawyer-to-president-mcgahn-asserts/)

Trump’s 2019 Court Tab: All the Major Losses, and a Few Big Wins
(https://www.law.com/nationallawjournal/2019/12/27/trumps-2019-court-tab-
all-the-major-losses-and-a-few-big-wins/)
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'Food fight' or congressional
oversight? Appeals court weighs
whether to enforce subpoenas
issued in impeachment inquiry

Bart Jansen and Kevin Johnson USA TODAY

Published 10:04 a.m. ET Jan. 3, 2020 | Updated 3:56 p.m. ET Jan. 3, zozo

WASHINGTON — House lawyers told a federal appeals court Friday that President Donald
Trump faces the prospect of new articles of impeachment as they asked judges to give them
access to secret testimony gathered during the Russia investigation and to force former
White House counsel Donald McGahn to testify before Congress.

The Justice Department, which appealed rulings by two district courts, vehemently argued
against both efforts. But their challenges were met with deep skepticism from some members
of the two judicial panels.

“Has there ever been an instance of such a broad scale of defiance of Congress?” Judge
Thomas Griffith asked Justice Department lawyer Hashim Mooppan, referring to the Trump
administration's refusal to cooperate with the House impeachment inquiry. “Has that ever
happened?”

Mooppan acknowledged there may be no precedent, yet he pressed to block McGahn’s
testimony by arguing the courts have no authority to intervene in a largely political dispute.

The blunt exchange was part of a morning-long clash in back-to-back hearings in which
House lawyers said the impeachment inquiry against Trump remains open. New charges
could be brought, they said, if McGahn testifies and if the House reviews grand jury
testimony behind the conclusions of special counsel Robert Mueller’s investigation into
Russia’s interference in the 2016 election.
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Last month, the House approved two articles of impeachment against the president. One
article accuses Trump of abusing his power by withholding military aid in order to pressure
Ukraine to announce investigations into a political rival. The other accuses him

of obstructing Congress by stonewalling most of its subpoenas for documents and testimony.

Megan Barbero, House associate general counsel, told the panel in the McGahn case that his
testimony could bolster the obstruction charge, which deals with Trump's alleged efforts to
have Ukraine interfere in the 2020 election. And it could lead to additional articles of
impeachment regarding Russian interference in the 2016 election, she said.

“It is the pattern of misconduct that would be relevant,” Barbero said.

Asked later whether the grand jury information gathered during the Russia inquiry could
prompt new impeachment charges, House general counsel Douglas Letter said, “That is on
the table; there is no doubt.”

Mueller’s report describedmultiple instances in which Trump sought to thwart the
investigation, which included ordering McGahn to remove Mueller. The special counsel did
not make a decision on bringing criminal charges against Trump, largely because Justice
Department policy says a sitting president cannot be charged with a crime.

The House Judiciary Committee subpoenaed McGahn in April, but he refused to appear.

The battle over his testimony could redefine relations between the executive and legislative
branches of government, with the Trump administration arguing Congress cannot force any
Trump aide to testify.

Judges spent most of the 8o-minute hearing in the McGahn case questioning whether they
should decide the matter at all.

Mooppan, the deputy assistant attorney general at the Justice Department, argued the court
should avoid the “political food fight” between the other two branches and let them resolve
the dispute over McGahn'’s testimony.

But Barbero said the judges must enforce the House's subpoena in order to guard against the
Trump administration's unprecedented defiance of Congress' oversight.

Judge Karen Henderson pointedly asked the Justice Department lawyer whether the
administration believes the House could never ask the courts to enforce a subpoena against
the executive branch.
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“That is our position, your honor,” Mooppan said.

Judge Judith Rogers said judges were wrestling with whether and how to mediate in a period
of noncooperation between the branches of government, when “either they have to duke it
out or nothing happens.”

“That’s what we’re struggling with here,” Rogers said.

Other potential witnesses in the impeachment inquiry, such as acting White House Chief of
Staff Mick Mulvaney and former national security adviser John Bolton, have said they
wanted clarification from the courts about whether they could be forced to testify.

Since the beginning of the impeachment inquiry, however, McGahn has been a central figure
because of his proximity to the president.

U.S. District Judge Ketanji Brown Jackson sided with the Judiciary Committee when it sued
to enforce the MGahn subpoena. She rejected the White House's claims of absolute
immunity, writing that the president "does not have the power" to prevent his aides from
responding to congressional subpoenas.

"Stated simply, the primary takeaway from the past 250 years of recorded American history
is that Presidents are not kings," Jackson wrote.

The Justice Department appealed her ruling, urging the appeals court to dismiss the lawsuit
for having no standing in federal court. The department argued there was no urgency to
making a decision because a quick decision could influence the pending Senate trial.

Barbero argued that the Trump administration has directed aides and executive branch
agencies to defy House subpoenas for documents and testimony. If the court doesn't step in,
she said, that could hurt the legislative branch’s ability to provide a check on the
administration's power.

The Trump administration has argued that top officials such as McGahn enjoy “absolute
immunity” from being compelled to testify, which is necessary for them to offer confidential
advice to the president.

Barbero said “absolute immunity” was “unfounded in the law.”

If the court were to force McGahn to testify, he could still refuse to answer specific questions
by claiming executive privilege, which also aims to protect confidential advice to the
president. But that could lead to more lawsuits.
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“This court should not be refereeing who is right or wrong about whether the president is
acting totally unusually or Congress is acting totally unusually,” Mooppan said. “That is
exactly why this court should stay out of that.”

But Barbero said defiance of subpoenas could thwart all congressional investigations,
including those that could lead to legislation to prevent foreign contributions from
influencing elections.

“There is also a diminution of power of our branch of government,” she said.

Mooppan argued that the House has no authority to enforce its subpoena and should have
relied on the Justice Department for that. He said the court shouldn’t decide the case because
Congress has other remedies when facing a defiant administration, such as withholding
spending for presidential priorities, refusing to confirm nominees or pursuing impeachment.

“It’s not that there aren’t any remedies — it’s that they are political,” Mooppan said.
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RupoLrH W. GIULIANI

May 10, 2019

President-Elect Volodymyr Oleksandrovych Zelensky
/o Ministry of internal Affairs of Ukraine

10 Bogomoltsa str. 01601
Kyiv, Ukraine

Dear President-Elect Zalensky:

1 am private counsel to President Donalkd L. Trump. Just to be precise, | represent him as a private
citizen, not as President of the United States. This is quite common under American lsw because the
duties and privileges of a Presiient and a private citizen are not the same. Separate representation s
usual process.

Congratulations on a truly impressive victory in the recent election. | have a great fondness for your
country and have visited there often. | have even had the privilege of being there most recently on
2017. Along with many others, | am very hopeful that your election is a real tuming point and aliows the
Ukraine to prosper and overcome some of the long-standing problems of the past. Anything | cando to
help you or your country would be a great honor.

However, | have 8 more specific request. In iy capacity as personal counsel to President Trump and
with his knowledge and consent, | request a meeting with you on this upcoming Monday, May 13" or
Tuesday, May 14%. 1 will need no more than a half-hour of your time and | will be accompanied by my
colleague Victoria Toensing, a distinguished American attorney who is very familiar with this matter,

Please have your office let me know what time or times are convenient for you, and Victorls and | will be
there.,

Sincerely,

N/ AP

Ce: Arsen Avakov
Minister of Internal Affairs
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Wnited States Denate

WASHINGTON, DC 20510

February 12, 2016

H.E. Petro Poroshenko

President of Ukraine

Presidential Administration of Ukraine
11 Bankova Street

Kyiv, Ukraine 01220

Dear President Poroshenko,

As members of the U.S. Senate Ukraine Caucus and strong supporters of your government, we
write to express our concern regarding the recent resighation of Minister of Economy Aivaras
Abromavidius and his allegations of persistent corruption in the Ukrainian political system.

During the past year, Mr. Abromavifius and his team implemented tough but necessary
economic reforms, worked to combat endemic corruption, and promoted more openness and
transparency in government. He was known to many of us as a respected reformer and supporter
of the Ukrainian cause. Minister Abromavitius’s allegations raise concerns about the enormous
challenges that remain in your efforts to reform the corrupt system you inherited.

We recognize that your governing coalition faces not only endemic corruption left from decades
of mismanagement and cronyism, but also an illegal armed seizure of territory by Russia and its
proxies. Tackling such obstacles to reforms amidst a war and the loss of much of southeastern
Ukraine’s economic productivity is a formidable challenge -- one which we remain committed to
helping you overcome.

Succeeding in these reforms will show Russian President Vladimir Putin that an independent,
transparent, and democratic Ukraine can and will succeed. It also offers a stark alternative to the
authoritarianism and oligarchic cronyism prevalent in Russia. As such, we respectfully ask that
you address the serious concerns raised by Minister Abromavic¢ius. We similarly urge you to
press ahead with urgent reforms to the Prosecutor General's office and judiciary. The unanimous.
adoption by the Cabinet of Ministers of the Basic Principles and Action Plan is a good step.

We very much appreciate your leadership and commitment to reform since the Ukrainian people

demonstrated their resolve on the Maidan two years ago, and we look forward to continued
cooperation in the future.

Sincerely,
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R, M Db e Slebrrn__

Senator Rob Portman Senator Richard J. Durbin Senator Jeanne Shaheen

Senator Mark Kirk

Soloct Cloin 27

Senator Richard Blumenthal Senator Sherrod Brown
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@ongress of the United States
HWashington, B 20515

September 9, 2019

Mr. Pat Cipollone

Counsel to the President

The White House

1600 Pennsylvania Ave, N'W.
Washington, D.C. 20002

Dear Mr. Cipollone:

The Committees on Foreign Affairs, Intelligence, and Oversight and Reform jointly
request documents related to reported efforts by President Trump and his associates to
improperly pressure the Ukrainian government to assist the President’s bid for reelection.

A growing public record indicates that, for nearly two years,! the President and his
personal attorney, Rudy Giuliani,> appear to have acted outside legitimate law enforcement and
diplomatic channels to coerce the Ukrainian government into pursuing two politically-motivated
investigations under the guise of anti-corruption activity. The first is a prosecution of Ukrainians
who provided key evidence against Mr. Trump’s convicted campaign manager Paul Manafort.
That investigation aims to undercut the Mueller Report’s overwhelming evidence that Russia
interfered in the 2016 election to support Trump’s campaign. The other case targets the son of
former Vice President Joseph R. Biden, who is challenging Mr. Trump for the presidency in
2020.

As the 2020 election draws closer, President Trump and his personal attorney appear to
have increased pressure on the Ukrainian government and its justice system in service of
President Trump’s reelection campaign, and the White House and the State Department may be
abetting this scheme.’

! See tweet @realDonaldTrump, July 25, 2017 (“Ukrainian efforts to sabotage Trump campaign — ‘quietly working
to boost Clinton.” So where is the investigation A.G. @seanhannity”) (online at:

https:/twitter.com/realDonald Trump/status/8897882021727805447s=20). This tweet was also referenced by
Special Counsel Robert Mueller in his investigation of President’s Trump’s possible obstruction of justice. See
Mueller Report, Vol. 1], at p 96, FN 660,

2 See Victor Pinchuk Foundation, June 8, 2017, 107" Mayor of New York Rudy Giuliani Gave Public Lecture at the
Invitation of the Victor Pinchuk Foundation, noting the first publicly-reported meeting between Mr. Giuliani and
Prosecutor General of Ukraine Petro Poroshenko (online at https://pinchukfund.org/en/news/20207/).

3 Kenneth P. Vogel and Andrew E. Kramer, Giuliani Renews Push for Ukraine to Investigate Trump’s Political
Opponents, N.Y. Times, August 21, 2019 (online at: https://www.nytimes.com/2019/08/21/us/politics/giuliani-
ukraine.html).

PRINTED ON AECYCLED PAPER
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According to the Ukrainian government, in a July 25, 2019 call with Ukraine’s President
Volodymyr Zelenskyy, President Trump apparently focused on these investigations, telling
President Zelenskyy that he is “convinced the new Ukrainian government will be able to quickly
improve [the] image of Ukraine, [and] complete [the] investigation of corruption cases, which
inhibited the interaction between Ukraine and the USA.”* The next day, Ambassador Kurt
Volker, U.S. Special Representative for Ukraine, was dispatched to meet with President
Zelenskyy.? Days later, the President’s personal attorney met Andriy Yermak, an aide to
President Zelenskyy, in Spain, where the President’s personal attorney, who has no official
administration or diplomatic position, reportedly suggested a “possible heads of state meeting”
between Presidents Trump and Zelenskyy® and tweeted an accusation about former Vice
President Biden’s son.” The State Department subsequently acknowledged that Ambassador
Volker used his office to facilitate the meeting between the two.® Although the State Department
has insisted that President Trump’s attorney is “a private citizen” who “does not speak on behalf
of the U.S. Government,” Mr. Yermak publicly stated that “it was not clear to him whether Mr.
Giuliani was representing Mr. Trump in their talks.”®

President Trump has also threatened to withhold'® more than $250 million in security
assistance that Congress has appropriated, the Pentagon supports,'! and Ukraine desperately
needs. Ukraine’s sovereignty and territorial integrity are under assault from Russia and its
proxies in illegally-occupied Ukrainian territory. If the President is trying to pressure Ukraine
into choosing between defending itself from Russian aggression without U.S. assistance or

4 See Official Website of the President of Ukraine, Volodymyr Zelenskyy had a phone conversation with President of
the United States, July 25, 2019 (online at: hips://www president. gov.ua/en/news/volodimir-zelenskij-proviv-

telefonnu-rozmovu-z-prezidentom-s-56617).
5 See tweet by U.S. Embassy Kyiv, July 26, 2019, showing Ambassador Volker meeting with President Zelenskyy

(online at: hups:/fiwitter.com/USEmbassyKviv/status/11547123373681909762s=20)

6 See Kenneth P. Vogel and Andrew E. Kramer, supra n. 3.

"See tweet by Rudy Giuliani, August 3, 2019 from Santa Cruz del Retamar, Espana (online at:

https://twitter,com/RudyGiuliani/status/1 15777895965384294575=20) (“The Politico coverup article doesn’t

mention the bribery of Ukraine Pres. by then VP Biden to get the case against his son dismissed. Nor does it explain

the Chinese pay-off of $1.5billion to Biden’s useless fund. Joe took his son on AFI! to get the investment. It

stinks!!™).

& See State Department Spokesperson Statement, August 22, 2019 (online at:

https:/twitter.com/kenvogel/status/1 164666081501470727/photo/1)

9See Kenneth P. Vogel and Andrew E. Kramer, supra n. 3.

10 Caitlin Emma and Connor O’Brien, Trump Holds Up Ukraine Military Aid Meant to Confront Russza Politico,

August 29, 2019 (online at: hitps://www.politico.com/story/2019/08/28/trump-ukraine-militar:

" Bryan Bender Pentagan Wants Ukraine Military Aid to Contume Politico, August 29 2019 (online at:
. 9/0: ili
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leveraging its judicial system to serve the ends of the Trump campaign, this would represent a
staggering abuse of power, a boon to Moscow, and a betrayal of the public trust. That the State
Department has apparently acted as a broker between President Trump’s personal attorney and
Ukrainian officials raises serious concerns that the Department is complicit in a corrupt scheme
that undercuts U.S. foreign policy and national security interests in favor of the President’s
personal agenda.

Congress has a constitutionally-mandated obligation to conduct oversight, protect the
sanctity of our elections, and ensure that the nation’s diplomatic resources and foreign assistance
are being deployed for the benefit of the United States, not the personal interests of the President.
In order to fulfill this obligation and determine what legislative reforms may be required, we
request that the White House preserve all documents, communications, and other data
(“records™), regardless of format, that may be required for the Committees’ oversight and
investigative duties relating to this subject. The term “records™ is broad and includes both paper
and electronic records.”? Specifically, the White House should:

1. identify and notify all current and former employees and contractors, subcontractors,
consultants, and Special Government Employees who may have access to such
records that they are to be preserved;

2. identify, record, and preserve any records which have been deleted or marked for
deletion but are still recoverable; and

3. ifitis the routine practice of any employee or contractor to destroy or otherwise alter
such records, either halt such practices or arrange for the preservation of complete
and accurate duplicates or copies of such records, suitable for production, if
requested.

In addition, we request that your office produce to the Committees the following, ' no later than
Monday, September 16:

12 This includes emails, electronic messages (including, but not limited to, both government and
commercial/personal email accounts, text messages, or messaging services such as WhatsApp, Signal, Viber,
Facebook, Twitter, and/or Telegram), regardless of whether such records were created, modified, sent, or received
on an official or personal address or device, as well as log files and metadata. For purposes of this request,
“preserve” means taking reasonable steps to prevent the partial or full destruction, alteration, testing, deletion,
shredding, incineration, wiping, relocation, migration, theft, or mutilation of records, including but not limited to
emails and handwritten notes, as well as negligent or intentional handling which would foreseeably make such
records incomplete or inaccessible.

'3 Any alternate spellings or transliterations of any names reference herein would also render a document responsive
to these requests.
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. Any and all records generated or received by any White House staff from January

20, 2017 to the present related to or referring in any way to the potential or
suggested investigations/legal cases referred to in this letter. This includes, but is
not limited to, correspondence regarding or referring to Paul Manafort, Serhiy
Leshchenko, the “Black Ledger,” Hunter Biden, Burisma Holdings, former
Ukrainian Prosecutor General Yuriy Lutsenko, or Presidential Aide Andriy
Yermak in the context of these potential or suggested investigations/legal cases.

. The transcript of President Trump’s July 25, 2019 call with Ukrainian President

Zelenskyy (the “July 25 Call™).

. Any and all records generated or received by any White House sﬁﬁ in

connection with, or that refer or relate in any way to the July 25 Call.

. A full list of all White House staff who participated in, assisted in preparation

for, or received a readout of the July 25 Call.

. Any and all records generated or received by White House staff with or referring

to President Trump’s personal attorney, Rudy Giuliani.

. Any and all records generated or received by any White House staff in

connection with, or that refer or relate in any way to the actual or potential
suspension of security assistance to Ukraine.

The Committees are prepared to work with your office to facilitate the production of these

documents.

Sincerely,

ALt *

v
ELIOT L. ENGEL ~ AM SCHIFF
Chairman Chairman
House Foreign Affairs Committee House Permanent Select Committee

On Intelligence



181

Mr. Pat Cipollone
September 9, 2019
Page Five

P
ELJAHE. CUMMINGS [

Chairman
House Committee on Oversight and Reform
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