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VOTING RIGHTS AND ELECTION
ADMINISTRATION IN AMERICA

THURSDAY, OCTOBER 17, 2019

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ELECTIONS,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:00 a.m., in Room
1310, Longworth House Office Building, Hon. Marcia L. Fudge
[chair of the Subcommittee] presiding.

Present: Representatives Fudge, Aguilar, Davis of Illinois, and
Lofgren.

Staff Present: Sean Jones, Legislative Clerk; David Tucker, Sen-
ior Counsel and Parliamentarian; Sarah Nasta, Elections Counsel;
Peter Whippy, Communications Director; Veleter Mazyck, Chief of
Staff, Office of Representative Fudge; Evan Dorner, Office of Rep-
resentative Aguilar; Courtney Parella, Minority Communications
Director; Cole Felder, Minority General Counsel; Jesse Roberts, Mi-
nority Counsel; Jen Daulby, Minority Staff Director; Tim Monahan,
Minority Oversight Director; and Carson Steelman, Minority Pro-
fessional Staff.

Chairwoman FUDGE. If our witnesses could come to the table,
please.

Good morning. The Subcommittee on Elections of the Committee
of House Administration will come to order.

I would like to thank the Members of the Committee as well as
our witnesses and those in the audience for being here today.

I ask unanimous consent that all Members have 5 legislative
days to revise and extend their remarks and that any written
statements be made part of the record.

Hearing no objection, so ordered.

We are here today to examine the state of voting rights and elec-
tion administration in America. The right to vote is sacred, and as
Members of Congress, we take our responsibility to protect access
to the ballot very seriously.

This Subcommittee, and our Committee as a whole, is charged
with overseeing the administration of Federal elections. This coun-
try has a long history of failing to ensure equal and unencumbered
access to the ballot for all her citizens. And while States and local-
ities have a significant role in carrying out elections, Congress can-
not abdicate its critical responsibility to ensure every eligible
American can access the ballot box, cast a ballot free from discrimi-
nation and suppression, and has a steadfast faith in our democratic
process that their ballot will be counted as cast.

o))
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Since the beginning of the 116th Congress, this Subcommittee
has been holding field hearings across the country, convening fo-
rums to hear from voting and election advocates, experts, commu-
nity leaders, litigators, and voters about the state of voting rights
and election administration in their communities.

We have been listening closely and collecting testimony and evi-
dence regarding the wide range of methods of voter suppression
and discrimination being deployed across the Nation. Throughout
our hearings in Brownsville, Texas; Atlanta, Georgia; Standing
Rock Sioux Reservation, North Dakota; Halifax, North Carolina;
Cleveland, Ohio; Ft. Lauderdale, Florida; Birmingham, Alabama;
and Phoenix, Arizona, the Subcommittee has heard testimony on
barriers new and old.

We have heard testimony about how polling place closures, con-
solidations, and movements cause confusion for voters and lead to
long lines and wait times that are unacceptable for the integrity of
our democracy; how restrictions and cutbacks to early voting dis-
enfranchises voters, especially those with limited transportation op-
tions or inflexible work hours; strict voter ID requirements that
can be overly burdensome on the poor and minority voters and cre-
ate a modern day poll tax.

Discriminatory voter-purge practices can disproportionately im-
pact otherwise eligible minority voters. Denying the right to vote
to nearly 6 million formerly incarcerated individuals fundamentally
undermines our democracy and continues to deny citizens their
constitutional right. How Native American communities have faced
more than 200 years of discrimination, disenfranchisement, and
voter suppression, which continues to this day, and is exacerbated
when Tribes are not consulted when States and the Federal Gov-
ernment craft voting laws.

The lack of adequate access to properly translated materials and
language assistance at the polls disenfranchises protected voters.
And how litigation under Section 2 of the Voting Rights Act, re-
mains a critical tool for protecting the franchise but is not an ade-
quate remedy to enforce such a fundamental right.

Today’s hearing will expand upon these issues, providing us with
a national scope and stories from States the Subcommittee has yet
to visit. We will hear from experts, advocates, litigators, and lead-
ers who have worked for years to ensure every American can exer-
cise his or her right to vote. Your testimony will help guide us as
this Committee seeks to understand what needs to be done to safe-
guard our elections and guarantee access to the ballot box.

Nearly 6 years after the Supreme Court decided Shelby County
v. Holder, we are doing this work because voter suppression and
discrimination still exists. It is our duty as elected Members of
Congress to uphold and defend the Constitution and protect the
rights of the voter. Chief Justice Roberts himself said, “voting dis-
crimination still exists, no one doubts that.” It is critical Congress
continuously examine the state of voting in America and build a
true contemporaneous record of ongoing discrimination and bar-
riers to voting. That is why we are here today.

America is great because of her ability to repair her faults. It is
time for us to set the right example as a democracy and encourage
people to vote, rather than continuing to erect barriers that seek



3

to suppress the vote and the voices of our communities. There is
much work to be done.

I will now yield to the Ranking Member, Mr. Davis of Illinois, for
your opening statement.

[The statement of Chairwoman Fudge follows:]
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Chairwoman Marcia L. Fudge
Voting Rights and Election Administration in America
Opening Statement

We are here today to examine the state of Voting Rights and Election
Administration in America. The right to vote is sacred, and as Members of Congress
we take our responsibility to protect access to the ballot very seriously.

This Subcommittee, and our Committee as a whole, is charged with
overseeing the administration of federal elections. This country has a long history
of failing to ensure equal and unencumbered access to the ballot for all her citizens,
and while states and localities have a significant role in carrying out elections,
Congress cannot abdicate its critical responsibility to ensure every eligible
American can access the ballot box, cast a ballot free from discrimination and
suppression, and has a steadfast faith in our democratic process that their ballot
will be counted as cast.

Since the beginning of the 116t Congress, this Subcommittee has been
holding field hearings across the country, convening forums to hear from voting and
election advocates, experts, community leaders, litigators and voters about the state
of voting rights and election administration in their communities. We have been
listening closely and collecting testimony and evidence regarding the wide range of
methods of voter suppression and discrimination being deployed across the nation.

Throughout our hearings in Brownsville, Texas; Atlanta, Georgia; Standing
Rock Sioux Reservation, North Dakota; Halifax, North Carolina; Cleveland, Ohio;
Fort Lauderdale, Florida; Birmingham, Alabama; and Phoenix, Arizona, the
Subcommittee has heard testimony on barriers new and old. We have heard
testimony about: How polling place closures, consolidations and movements cause
confusion for voters and lead to long lines and wait times that are unacceptable for
the integrity of our democracy; How restrictions and catbacks to early voting
disenfranchises voters, especially those with limited transportation options or
inflexible work hours; Striet voter ID requirements can be overly burdensome on
poor and/or minority voters and create a modern-day poll tax; Discriminatory voter
purge practices can disproportionately impact otherwise eligible minority voters:
Denying the right to vote to nearly six million formerly incarcerated individuals
fundamentally undermines our democracy and continue to deny citizens their
constitutional right; How Native American communities have faced more than two
hundred years of discrimination, disenfranchisement and voter suppression, which
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continues to this day and is exacerbated when Tribes are not consulted when states
and the federal government craft voting laws;

The lack of adequate access to properly translated materials and language
assistance at the polls disenfranchises protected voters; and how litigation under
Section 2 of the Voting Rights Act remains a critical tool for protecting the franchise
but is not an adequate remedy to enforce such a fundamental right.

Today’s hearing will expand upon these issues, providing us with a national
scope and stories from states the Subcommittee has not yet visited. We will hear
from experts, advocates, litigators and leaders who have worked for years to ensure
every American can exercise his or her right to vote. Your testimony will help guide
us as this Committee seek to understand what needs to be done to safeguard our
elections and guarantee access to the ballot box. Nearly six years after the Supreme
Court decided Shelby County v. Holder, we are doing this work because voter
suppression and discrimination still exist. Because it is our duty as duly elected
Members of Congress to uphold and defend the Constitution and protect the rights
of the voter.

Chief Justice Roberts himself said voting diserimination still exists; no one
doubts that. It is critical Congress continuously examine the state of voting in
America and build a true, contemporaneous record of ongoing discrimination and
barriers to voting. That is why we are here today. America is great because of her
ability to repair her faults. It is time for us to set the right example as a democracy
and encourage people to vote rather than continuing to erect barriers that seek to
suppress the votes and voices of communities. There is much work to be done.
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Mr. Davis of Illinois. Thank you, Madam Chairperson.

The Committee on House Administration has the extremely im-
portant task to conduct oversight of Federal elections. Throughout
the Committee’s existence, Republicans and Democrats have
worked across the aisle to create significant election policy that
widely impacted this Nation, including legislation to eliminate the
poll tax, legislation to create easier access to members of the mili-
tary and their families when voting overseas, and the Help Amer-
ica Vote Act of 2002, a landmark piece of legislation that took sub-
stantial steps to remedy the problems seen during the 2000 Presi-
dential election.

The Subcommittee on Elections was created for the primary pur-
pose to be an extension of House Administration to enhance the
Committee’s oversight capabilities of Federal elections and how
these elections are administered. Chairwoman Fudge has been
leading our Subcommittee with the intention to investigate voting
rights issues in order to create a new formula that will reauthorize
Section 5 of the Voting Rights Act. And I have been proud to travel
to a few of the stops that this Election Subcommittee has partici-
pated in throughout the Nation, and it has been an educational ex-
perience each and every time and a great opportunity for, I think,
everyone to see how we here on this side of the dais can work to-
gether to get things done.

So thank you, Madam Chairwoman, for your diligence, and
thank you for your willingness to talk about these issues, not just
here in Washington, D.C.

The Voting Rights Act, enacted in 1965, for the purpose of re-
moving racial-based restrictions on voting, has historically been a
bipartisan effort. This legislation was most recently authorized
under a Republican President and a Republican Congress. In 2013,
the Supreme Court determined Section 4 of the VRA to be uncon-
stitutional, in Shelby County v. Holder. Chief Justice Roberts said
the Voting Rights Act of 1965 employed extraordinary measures to
address an extraordinary problem.

While the Court did not weigh in on whether there still is an ex-
traordinary problem the Supreme Court did hold that what made
sense at one time may have lost its relevance. They noted that
nearly 50 years later, things have changed dramatically.

VRA primarily remains under the jurisdiction of the House Judi-
ciary Committee, but the House Administration Committee has an
obligation to review how elections are administered and recognize
if any issue should elevate from a State to a Federal level, which
is what we all hope to do here today.

This Subcommittee, as I said, has held—as Madam Chairwoman
has said and I alluded to, has held seven field hearings and one
listening session across the country in an effort to reveal wide-
spread voter discrimination. Though the Subcommittee has yet to
find a single citizen who wanted to vote but was unable to cast a
vote, we still have a duty to the American people to protect and de-
fend everyone’s right to vote. As I have said many times since com-
ing into my role as the Ranking Member of the House Administra-
tion Committee, and the lone member of the Election Sub-
committee on our side of the aisle, the greatest threat to our elec-
tion system is partisanship in the administering of elections.
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If there is clear evidence of intentional widespread voter dis-
crimination, Congress should take steps to remedy that in a bipar-
tisan manner. We must commit to diligently review the facts and
the numbers carefully, as well as hear from all relevant stake-
holders. We should take time to examine the voter registration
trends and the voter turnout trends. It is essential that Congress
make well-informed decisions and understand our role in assisting
States, while not overpowering them.

Voting is a fundamental right for every single American citizen,
and protecting that right is a responsibility that I and everyone I
serve with on my side of the aisle and the other side of the aisle
take very seriously.

Today, I am here to listen and learn more from our witnesses
about voting rights and election administration. I look forward to
hearing from all of you who have agreed to share their testimony
with all of us this morning.

And thank you, Madam Chairwoman. I yield back.

[The statement of Mr. Davis of Illinois follows:]
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Ranking Member Rodney Davis
Voting Rights and Election Administration in America
Opening Statement

Thank you, Madam Chair. Thank you for your diligence and thank you for
your willingness to talk about these issues, not just here in Washington, D.C. The
Voting Rights Act, enacted in 1965, for the purpose of removing racial-based
restrictions on voting, has historically been a bipartisan effort. This legislation was
most recently re-authorized under a Republican President and a Republican
Congress. In 2013, the Supreme Court determined Section 4 of the Voting Rights
Act to be unconstitutional, in Shelby County v. Holder. Chief Justice Roberts said
the Voting Rights Act of 1965 employed extraordinary measures to address an
extraordinary problera.

While the Court did not weigh in on whether there still is an extraordinary
problem the Supreme Court did hold that what made sense at one time may have
lost its relevance. They noted that nearly 50 years later, things have changed
dramatically. The VRA primarily remains under the jurisdiction of the House
Judiciary Committee, but the House Administration Committee has an obligation to
review how elections are administered and recognize if any issue should elevate
from a State to a Federal level, which is what we all hope to do here today.

This Subcommittee has held seven field hearings and one listening session
across the country in an effort to reveal widespread voter discrimination. Though
the Subcommittee has yet to find a single citizen who wanted to vote but was
unable to cast a vote, we still have a duty to the American people to protect and
defend everyone’s right to vote. As I have said many times since coming into my role
as the Ranking Member of the House Administration Committee, and the lone
Member of the Elections Subcommittee on our side of the aisle, the greatest threat
to our election system is partisanship in the administering of elections.

If there is clear evidence of intentional widespread voter discrimination,
Congress should take steps to remedy that in a bipartisan manner. We must
commit to diligently review the facts and the numbers carefully, as well as hear
from all relevant stakeholders. We should take time to examine the voter
registration trends and the voter turnout trends. It is essential that Congress make
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well-informed decisions and understand our role in assisting States, while not
overpowering them.

Voting is a fundamental right for every single American citizen, and
protecting that right is a responsibility that I and everyone I serve with on my side
of the aisle and the other side take very seriously. Today, I am here to listen and
learn more from our witnesses about voting rights and election administration. 1
look forward to hearing from all of you who have agreed to share their testimony
with all of us this morning. Thank you, Madam Chair, and [ yield back.
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Chairwoman FUDGE. Thank you.

I thank my friend, the Ranking Member, for participating and
really understanding that our goal as a Congress is to get to the
truth. So I appreciate that and I thank you.

Now I will introduce our panel, but as I prepare to do that, let
me go through some housekeeping matters. Each of you will be rec-
ognized for 5 minutes. I will remind our witnesses that their entire
written statements will be made part of the record and that the
record will remain open for at least five days for additional mate-
rials to be submitted. The lighting system which you have in front
of you will tell you how much time you have remaining. You will
have five minutes. Yellow means you have one minute left. Red
means please wrap up your statement.

Our first panel, we will hear from Kristen Clarke—welcome—is
President and Executive Director of the Lawyers’ Committee for
Civil Rights Under Law. The Lawyers’ Committee seeks to promote
fair housing and community development, economic justice, voting
rights, equal educational opportunity, criminal justice reform—
criminal justice, judicial diversity and more. Ms. Clarke previously
served as the head of the Civil Rights Bureau for the New York
State Attorney General’s Office, and has spent several years at the
NAACP Legal Defense and Educational Fund, and worked at the
U.S. Department of Justice in the Civil Rights Division.

Welcome.

Dale Ho is the Director of the ACLU’s Voting Rights Project and
supervise—it is one of them days. It is been a tough day. Dale Ho
is the Director of the ACLU’s Voting Rights Project and super-
visors—this is because it is written wrong—and supervised the
ACLU'’s voting rights litigation and advocacy work nationwide. Mr.
Ho has active cases in over a dozen States throughout the country
and is also an adjunct professor of law at NYU School of Law. Prior
to joining the ACLU, Dale was Assistant Counsel at the NAACP
Legal Defense Fund, an associate at—Fried?

Mr. Ho. Fried.

Chairwoman FUDGE [continuing]. Fried, Frank, Harris, Shriver,
& Jacobson, LLP, and a judicial law clerk.

Thank you, sir. Welcome.

Deuel Ross—did I get it right?

Mr. Ross. Deuel.

Chairwoman FUDGE. Deuel?

Mr. Ross. Yes.

Chairwoman FUDGE. Deuel Ross serves as Senior Counsel at the
NAACP Legal Defense and Educational Fund. In that capacity, Mr.
Ross uses litigation, public education, and other advocacy strate-
gies to ensure that Black people have equal access to the political
process and to educational opportunities. Among his ongoing cases,
Mr. Ross is lead counsel in Greater Birmingham Ministries v. Mer-
rill, an ongoing Voting Rights Act lawsuit that challenges Ala-
bama’s racially discriminatory voter ID law. He was a member of
the trial team that has coauthored the appellate briefs in Veasey
v. Perry, the successful challenge to Texas’ unconstitutional voter
ID law. Mr. Ross is also an Adjunct Professor at the University of
Pennsylvania Law School where he teaches a seminar course on
the Voting Rights Act.
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Welcome all.

And we have been joined by the Chairperson of the Committee,
the whole Committee, Ms. Lofgren.

The CHAIRPERSON. Well, thank you very much.

You know, this Committee is charged with overseeing the admin-
istration of Federal elections, and in recognition of that responsi-
bility, we established the Subcommittee on Elections. This Sub-
committee has been led by its outstanding Chairwoman, Marcia
Fudge. They have held eight hearings throughout the country, giv-
ing voice to many not generally heard in Washington, D.C., and
convening this hearing today.

You know, too many Americans view themselves as shut out of
our representative system, and others can’t participate because of
election administration procedures that fail to consider how Ameri-
cans live and work in the 21st century. Some of these barriers to
participation make it harder for certain populations, including com-
munities of color and other underrepresented groups, to vote. And
this is especially the case after the Supreme Court gutted core pro-
visions of the Voting Rights Act in Shelby County v. Holder.

Additionally, we know now that foreign agents, specifically the
Russians, attempted to interfere in American elections in 2016.
And as we discussed yesterday in the full Committee hearing, no
single group has been targeted more with disinformation than Afri-
can Americans. That is a voter suppression tactic.

So we do know that, for years, the House has failed to ade-
quately protect the right to vote. The House allowed discrimina-
tory, suppressive laws to be enacted throughout the country, laws
so discriminatory they targeted African Americans—and this is
from a court case—with surgical precision.

The work of the Subcommittee on Elections is critical to achiev-
ing the principle that every American has the right to vote, the
right free from discrimination and from administrative barriers so
cumbersome that they actually suppress the vote. We know it is
time for Congress to act to ensure equal access to the ballot for
every American.

I look forward to the testimony today. And once again, I just
want to thank the Chairwoman and the others on the Election Sub-
committee who have worked so very hard to gather information
throughout the United States for their outstanding work that
serves our country so well.

And with that, I yield back.

[The statement of Chairperson Lofgren follows:]
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Chairperson Zoe Lofgren
Voting Rights and Election Administration in America
Opening Statement

The Committee on House Administration is charged with overseeing the
administration of Federal elections, and in recognition of that responsibility, we
established the Subcommittee on Elections. This Subcommittee has been led by its
outstanding Chairwoman, Representative Marcia Fudge. They have held eight
hearings throughout the country, giving voice to many not generally heard in
Washington, D.C., and convening this hearing today.

Too many Americans view themselves as shut out of our representative
system, and others cannot participate because of election administration procedures
that fail to consider how Americans live and work in the 215 century. Some of these
barriers to participation make it harder for certain populations, including
communities of color and other underrepresented groups, to vote and this is
especially the case after the United States Supreme Court gutted core provisions of
the Voting Rights Act in Shelby County v. Holder.

Additionally, we know now that foreign agents, specifically the Russians,
attempted to interfere in American elections in 2016. And as we discussed
yesterday in the full Committee hearing, no single group has been targeted more
with disinformation than African Americans and that is a voter suppression tactic.
We do know that for years the House has failed to adequately protect the right to
vote. The House allowed discriminatory, suppressive laws to be enacted throughout
the country, laws so discriminatory they targeted African Americans “with surgical
precision.”

The work of the Subcommittee on Elections is critical to achieving the
principle that every American has the right to vote, the right free from
discrimination and from administrative barriers so cumbersome that they actually
suppress the vote. We know it is time for Congress to act to ensure equal access to
the ballot for every American. I look forward to the testimony today and once again
Jjust want to thank the Chairwoman and the other Members on the Election
Subcommittee who have worked very hard to gather information throughout the
United States for their outstanding work that serves our Nation so well.
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Chairwoman FUDGE. Thank you.

And thank you for your support, Madam Chairperson. We could
not have made these field hearings work without you. So we appre-
ciate it.

Ms. Clarke, you are now recognized for 5 minutes.

STATEMENTS OF KRISTEN CLARKE, PRESIDENT AND EXECU-
TIVE DIRECTOR, LAWYERS’ COMMITTEE FOR CIVIL RIGHTS
UNDER LAW; DALE HO, DIRECTOR, VOTING RIGHTS
PROJECT; AND DEUEL ROSS, SENIOR COUNSEL, NAACP
LEGAL DEFENSE FUND

STATEMENT OF KRISTEN CLARKE

Ms. CLARKE. Chairwoman Fudge, Ranking Member Davis, and
Members of the Subcommittee on Elections, my name is Kristen
Clarke, and I serve as the President and Executive Director of the
Lawyers’ Committee for Civil Rights Under Law. Thank you for the
opportunity to testify today on issues that are consequential to the
fate of American democracy.

The Lawyers’ Committee for Civil Rights Under Law has been at
the forefront of our Nation’s battle for equal rights since it was cre-
ated in 1963 at the request of President Kennedy to enlist the pri-
vate bar in the fight to combat racial discrimination. Our work to
safeguard voting rights and to fight voter suppression has been
central to this mission. The Lawyers’ Committee has been a leader
in many of the core voting rights cases over the last several dec-
ades and stands at the forefront of current efforts to ensure that
our laws safeguard, not restrict, access to the franchise. The Law-
yers’ Committee also leads Election Protection, the Nation’s largest
and longest running, nonpartisan voter protection program.

In Shelby County v. Holder, Chief Justice Roberts observed that
“things have changed dramatically,” in the South since passage of
the Voting Rights Act, and that “blatantly discriminatory evasions
of Federal decrees are rare.” Our experience and the record shows
that this proclamation was not true in 2013 and remains untrue
today. Modern-day voter suppression efforts are proliferating.
Moreover, the Shelby decision opened the floodgates to discrimina-
tion and voter suppression. There is no doubt our Nation is cur-
rﬁntly in a period of retrenchment concerning access to the fran-
chise.

Since Shelby, the Lawyers’ Committee has been involved in 41
cases relating to discriminatory voting practices or policies that
have had an adverse effect on the rights of African Americans and
other minority voters. These instances are summarized in my writ-
ten testimony.

Twenty-four of these actions were filed since January 20, 2017.
Sadly, DOJ has filed no such cases during this timeframe. While
we have achieved substantial success in about three-quarters of
these 24 cases, this is just the tip of the iceberg of potential voting
rights violations that could be challenged by DOJ, were they ac-
tively enforcing the law in a restored Section 5.

Without the prophylactic protections of Section 5, and given that
parts of our country are becoming more racially diverse, we have
seen voter suppression efforts intensify. Examples of the ways in
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which officials are working to undermine minority voting rights are
outlined in my testimony and include barriers to voter registration;
draconian requirements imposed on groups that are working to reg-
ister people to vote; purge programs; restrictive mandatory photo
ID laws; polling place closures, polling places moved to hostile loca-
tions like police departments; ineffective language assistance for
LEP voters; long lines at polling sites due to staffing or machine
issues; mass rejection of absentee ballots; faulty technology that
risks votes not properly counted and systems subject to hacking;
cuts on early voting opportunities, vote dilution, and racially gerry-
mandered maps.

Case-by-case litigation is simply not enough to counter the mag-
nitude of this threat. Writing for the dissent in Shelby, Justice
Ginsburg observed that Congress passed the Voting Rights Act be-
cause requiring private individuals and civil rights groups to liti-
gate every threat to voting rights was ineffective and extremely ex-
pensive, like battling the Hydra, the multiheaded monster in Greek
mythology. These cases are costly, time-intensive, long and pro-
tracted, and for every case that we file, Americans have to wait
months and sometimes years for a resolution to protect their right
to vote. This is not sustainable.

Even when courts strike a discriminatory law or practice, offi-
cials often resort to a slightly different practice, thrusting commu-
nities into a game of whack-a-mole. There is no better example of
this than Georgia, where officials resurrect discriminatory practices
repeatedly. In the post-Shelby era, local and State officials act with
impunity when it comes to suppressing the rights of minority vot-
ers. Along with officials, we sued Georgia three times to stop its
exact-match practice in voter registration.

The record makes clear that Congress must restore the full pro-
tections of the Voting Rights Act. I urge this Committee and this
Congress to carefully study the record amassed during the exten-
sive hearings and field work and to fulfill the promise of our Con-
stitution and restore protections needed to ensure that African
Americans, Latinos, and other people of color enjoy equal voice in
our democracy.

Thank you.

[The statement of Ms. Clarke follows:]
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Chairwoman Fudge, Ranking Member Davis, and Members of the Subcommittee on
Elections of the U.S House of Representatives Committee on House Administration, ray name is
Kristen Clarke and I serve as the President and Executive Director of the Lawyers” Committee for
Civil Rights Under Law (“Lawyers’ Committee”). As a former attorney at the U.S. Department
of Justice, I handled countless cases under the Voting Rights Act, including matters that arose
under Section 5, and presented argument for the court in the Shelby County v. Holder litigation.
Thank you for the opportunity to testify today on voting rights and election administration in
America; not only is this issue central to our democracy, but it is vital to ensuring equality and
equal justice for African Americans, Latinos, and other people of color in this country.

The Lawyers” Committee for Civil Rights Under Law, the organization that I lead, has
been at the forefront of the battle for equal rights since it was created in 1963 at the request of
President John F. Kennedy to enlist the private bar’s leadership and resources in combating racial
discrimination. Simply put, our mission is to secure equal justice under the rule of law. To
accomplish its mission, the Lawyers® Committee has been a leader in many of the most important
voting rights cases litigated over more than the last half century.

‘We spearheaded the National Commission on the Voting Rights Act, which made the
largest contribution to the record supporting the 2006 reauthorization of the Act, and participated
in the legal defense of the two cases challenging the constitutionality of the reauthorization. In
2014, we organized the National Commission on Voting Rights which issued a report documenting
ongoing voting discrimination.! Since its creation 18 years ago, the Lawyers’ Committee has also
led Election Protection, the largest and longest-running non-partisan voter protection program in
the U.S. And, to this day, the Lawyers® Committee’s docket of significant voting rights litigation
is among the most comprehensive and far-reaching—both geographically and in terms of the issues
raised—as any in the nation.

Broadly, we are in a period of retrenchment against nearly all civil rights and liberties, but
the threats to the right to vote challenge the very foundation of our democracy and our decades-
long march towards equality. Voting is the right that is “preservative of all rights,”? because it
empowers people to elect candidates of their choice, who will then govern and legislate to advance
other rights. As voting rights were guaranteed under law and enforced by the federal government,
the makeup of state and local legislatures, and Congress changed significantly, and legal
protections have been increasingly expanded for marginalized groups—especially people of color.
But, voting rights” have always been contested in this country, with gains in turnout and
representation by people of color often met with an inevitable backlash that sought to suppress our
electoral power.’

In important ways, we are farther away from victory in this battle than we were less than a

I NATIONAL COMMISSION ON VOTING RIGHTS, PROTECTING MINORITY VOTERS: OUR WORK IS
NoT DONE (2014), http://votingrightstoday.org/nevr/resources/discriminationreport.

2 Yick Wo'v. Hopkins, 118 U.S. 356, 370 (1886).

3 ARIBERMAN, GIVE US THE BALLOT: THE MODERN STRUGGLE FOR VOTING RIGHTS IN AMERICA
(2015).

The Lawyers' Commatiee was formed at the request of President John £ Kennedy m 1963
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decade ago. Before 2013, we had the protections of Section 5 of the Voting Rights Act, which
established a bulwark against state and local action in those states with a long and documented
history of racial discrimination in voting. Under Section 5, covered jurisdictions—jurisdictions
with a statutorily defined and demonstrated history of racial discrimination in voting—had to show
federal authorities that a proposed voting change did not have a discriminatory purpose or the
discriminatory effect of diminishing the ability of minority voters to vote or to elect their preferred
candidates of choice. That protection is gone.

In Shelby County v. Holder, Chief Justice Roberts wrote that “things have changed
dramatically” in the South since passage of the Voting Rights Act in 1965, and that “[b]latantly
discriminatory evasions of federal decrees are rare.” Unfortunately, that has proven to be an
overly optimistic view of the state of voting rights in this country.

Of course, some “things” have changed—we no longer have literacy tests or direct poll
taxes, and people understand that discrimination is illegal and actionable. But, the “[b}latantly
discriminatory evasions” of decades past have been replaced by subtler, but equally pernicious
discrimination. At a time when the country is progressing towards becoming majority people of
color,’ access to the franchise is under threat by both overt and covert voter suppression laws and
tactics, (1) including making voter registration more difficult and restricting organizations from
helping people register, (2) voter purges of eligible voters, (3) unduly restrictive photo ID laws,
(4) polling place closures and polling place relocations to sites deemed hostile by voters of color,
(5) ineffective language assistance for voters with limited English proficiency, (6) long lines at
polling places due to insufficient staffing and poll locations, (7) improper handling of absentee
ballots, (8) faculty technology, particularly in minority communities, that risks votes not being
properly counted and exposes the machines to the risk of tampering, and (9) vote dilution that
undermines the ability of people of color to elect candidates of their choice.

Prior to Shelby, covered jurisdictions had to provide notice to the federal government—
which meant notice to the public—before they could implement changes in their voting practices
or procedures. Such notice is of paramount importance, because the ways that the voting rights of
minority citizens are jeopardized are often subtle. They range from the consolidation of polling
places so as to make it less convenient for minority voters to vote, to the curtailing of early voting
hours that makes it more difficult for low-income people of color to vote, to the disproportionate
purging of minority voters from voting lists under the pretext of “list maintenance.” As
Congressman John Lewis said after the Shelby decision was handed down, the Supreme Court
“struck a dagger in the heart of the Voting Rights Act.®

Nor do we have the protections of a Department of Justice committed to the core

f Shelby Cty., Ala. v. Holder, 570 U.S. 529, 531 (2013).

* William H. Frey, The US will become 'minority white’ in 2045, Census projects, The
Brookings Institution (Oct. 15, 2019, 1:22 PM), https://www brookings.cdwblog/the-
avenue/2018/03/14/the-us-will-become-minority-white-in-204 5-census-projects/.

¢ Press Release, Rep. John Lewis, Rep. John Lewis Calls Court Decision “A Dagger” in the
Heart of Voting Access (June 25, 2013), hitps:/johnlewis.house. gov/media-center/press-
releases/rep-john-lewis-calls-court-decision-dageer-heart-voting-acccess.
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constitutional mandate of equal justice under law for all. Before 2017, we had in the Department
of Justice a partner in the fight for civil rights, and—importantly— one with the capacity and
resources which civil rights organizations could not match. Today, the Department is not only
sitting on the sidelines in this crucial battle, but it is also taking affirmative stands against positions
that would further equal justice—positions it had previously fought for.

Although Section 2 of the Voting Rights Act remains a viable weapon in the fight against
racial discrimination in voting, it is nowhere near as potent a weapon as was Section 5. Where
Section 5 protected against discriminatory changes in voting, against an easily applied standard of
whether minority voters would be worse off as a result of the change, Section 2 requires plaintiffs
to bear the burden of complex and costly protracted litigation to show that an existing or newly
instituted policy or practice is discriminatory. Where, under Section 5, the Department of Justice
would necessarily bear the relatively modest costs of defending against the jurisdiction’s claim
that the change in voting practices was not retrogressive, Section 2 places those costs on resource-
strapped private litigants.

Nevertheless, organizations like the Lawyers’ Committee have continued to fight the fight,
made even more essential by the vacuum left by the evisceration of Section 5 of the Voting Rights
Act and the Department of Justice’s decision to go AWOL from its historic role of protecting civil
rights. Since Shelby County, the Lawyers’ Committee has been involved in 41 cases relating to
discriminatory practices in voting or adverse effects on the voting rights of minority voters,
summarized in Appendices A and B to this testimony.

Twenty-four of these actions were filed since January 20, 2017—which is twenty-four
more cases than instituted by the current administration’s Department of Justice. Not including
the four cases where we sued the federal government, in twenty-nine of the thirty-seven (78.3%)
cases we have been opposed by state or local jurisdictions that were covered by Section 5, even
though far less than half of the country was covered by Section 5. Importantly, we have achieved
substantial success—measured by final judgment, advantageous settlement, or effective injunctive
relief in three-quarters of these cases.

The voting rights cases we handle run the gamut of the voting process: from registration to
the casting of the vote to ensuring that a minority voter’s vote has an equal chance to be effective
as that cast by a white voter. The breadth and scope of the cases we have handled in just the last
few years highlights dramatically the problems still faced by voters from communities of color.
These cases are but some of the Lawyers’ Committee entire docket of cases from just over the past
half-decade. Moreover, they represent even a smaller fraction of the many cases brought by our
brother and sister organizations. I will note that mounting these litigation efforts have come at
great expense and required significant diversion of resources.

In my testimony, I will outline the modern forms of voting discrimination—which can be
subtle, but no less pernicious than first generation barriers to the ballot—through highlights of our
active and substantial voting rights litigation. 1 will also provide an overview of Election
Protection, which provides a front-line defense for voters against discrimination and election
administration errors in real time, as the nation’s largest and longest-running non-partisan voter
protection program.

The Lawyers Commuttes was formed at the request of President Jobn £ Kennedy i 1903
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Ohbstacles to Voter Registration

There are significant obstacles to voter registration, some natural, some technological, and
some man-made. In 2016, Chatham County, Georgia, was hard hit by Hurricane Matthew, just
days before the close of voter registration. Chatham County has over 200,000 voting age citizens,
of whom more than 40 percent are African American. Almost half of its residents lost electrical
power during the storm, and the county had been subject to mandatory evacuation. Yet Governor
Nathan Deal and then Secretary of State Brian Kemp refused to extend the deadline. We sought
and obtained emergency relief extending the deadline to register, allowing over 1400 citizens,
predominately African American and Latino to vote.” That same year, we sought and obtained
similar relief, extending the voter registration deadline, in Virginia, after its online voter
registration system crashed. Over 28,000 voters were able to register as a result of the court order.®

With our partner civil rights organizations, we have also brought actions to enforce
Sections 5 and 7 of the National Voter Registration Act’s requirements that states make assistance
to register to vote available to people who visit motor vehicle and public assistance agencies. One
such case, against North Carolina, settled in 2018 with substantial improvements made at both
state department of motor vehicles and social service agencies in how voter registration
applications are offered and processed.’

In 2017, the Lawyers® Committee successfully challenged Georgia’s runoff election voter
registration scheme, which violated Section 8 of the National Voter Registration Act, because it
required Georgians to register to vote approximately three months before a federal runoff election,
while the NVRA set the deadline at 30 days.'°

In addition to NVRA violations, a number of jurisdictions continue to impose a proof of
citizenship requirement during voter registration, which not only weighs disproportionately and
heavily on persons of color, but also violates federal law. The Lawyers’ Committee has twice sued
to stop such practices, first intervening on behalf of the Inter Tribal Council of Arizona, Inc. to
successfully defeat an attempt by the states of Arizona and Kansas to modify the state-specific
instructions of the federal mail voter registration form to require applicants residing in Kansas and
Arizona to submit proof-of-citizenship documents in accordance with state law,'! and, second,
obtaining a preliminary injunction against a decision of the Election Assistance Commission’s
Executive Director to include a proof of citizenship requirement on federal form instructions used
by Alabama, Georgia, and Kansas. 2

? Georgia Coalition for the Peoples’ Agenda, et al., v. John Nathan Deal, et al. (S.D. Ga., No.
4:16-cv-0269-WTM-GRS, October 12, 2016).

8 New Virginia Majority Education Fund, et al. v. Virginia Department of Elections, et al., No.
1:16-cv-01319 (E.D.Va. 2016), .

* Action NC, et al. v. Kim Westbrook Strach, et al., No. 1:15-cv-01063 (M.D.N.C. 2018).

® Georgia State Conference NAACP v. Georgia, No. 1:17-CV-1397 (N.D. Ga. May 4, 2017).

' Kobach v. U.S. Election Assistance Commission, 772 F. 3d 1183 (10th Cir. 2015).

2 League of Women Voters of United States v. Newbdy, 838 F.3d 1 (D.C. Cir. 2016).
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Arizona created a two-tier voter registration process in the wake of the Supreme Court’s
decision in ITCA v. Arizona," a case the Lawyers” Committee successfully litigated, which held
that Arizona's documentary proof of citizenship requirement was preempted by the National Voter
Registration Act (NVRA) as applied to federal elections. Confusion ensued when the state limited
voters using the federal form to voting in federal elections, even if the state had information in its
possession confirming the applicant was a United States citizen. The Lawyers” Committee and
other civil rights organizations sued, alleging that the state’s two-tier registration process
constituted an unconstitutional burden on the right to vote, and obtained a settlement that allows
the state to continue to require proof of citizenship to register to vote in state, but requires the state
to treat federal and state registration forms the same and to check motor vehicle databases for
citizenship documentation before limiting users of the federal registration form to voting in federal
elections.'* :

Later, the Lawyers” Committee again intervened on behalf of the Inter Tribal Council of
Arizona, Inc. to successfully defeat an attempt by the states of Arizona and Kansas to modify the
state-specific instructions of the federal mail voter registration form to require applicants residing
in Kansas and Arizona to submit proof-of-citizenship documents in accordance with state law."

In January 2016, then-U.S. Election Assistance Commission Executive Director Brian
Newby, acting without input from the EAC Commissioners, issued notice to Alabama, Georgia,
and Kansas that the federal registration form instructions would be amended to allow these states
to require citizenship documents from applicants who use the federal registration form. Plaintiffs,
represented by a number of civil rights organizations, including the Lawyers” Committee, filed
suit to enjoin Newby’s action and the United States Court of Appeals for the District of Columbia
Circuit preliminarily enjoined the EAC from changing the federal voter registration form after the
District Court for the District Court of Columbia denied Plaintiffs’ motion for a preliminary
injunction.® The case is pending final decision.

The Lawyers’ Committee, working with partner civil rights organizations, has also sued
the State of Georgia three times to stop its “exact match™ practice in voter registration, which
required information on voter registration forms to exactly match information about the applicant
on Social Security Administration (SSA) or the state’s Department of Driver’s Services (DDS)
databases. Ultimately, the Georgia legislature amended the “exact match” law in 2019 to permit
applicants who fail the “exact match” process for reasons of identity to become active voters, but
the Legislature chose not to enact any remedial legislation to reform the “exact match™ process
that continues to inaccurately flags United States citizens as non-citizens.'”

3570 U.S. 1 (2013).

' League of United Latin Am. Citizens Arizona v. Reagan, No, CV17-4102, 2018 WL 5983009
(D. Ariz. Nov. 14, 2018).

S Koback v. U.S. Election Assistance Commission, 772 F. 3d 1183 (10th Cir. 2015).

' League of Women Voters of United States v. Newby, 838 F.3d 1 (D.C. Cir. 2016).

17 Third Sector Development, et al. v. Kemp, et al., No. 2014CV252546, 2014 WL 5113630 (Fulton
Cty. Super. Ct. Ga. Oct. 10, 2014); Georgia State Conference of NAACP, et al., v. Brian Kemp, et
al., No. 2:16-cv-00219 (N.D. Ga. Sept. 14, 2016); Georgia Coal. for People's Agenda, Inc. v.
Kemp, 347 F. Supp. 3d 1251 (N.D. Ga. 2018).
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In addition to burdens placed on individuals registering to vote, just this spring the State of
Tennessee passed a law that imposes severe restrictions on voter registration activity by
community groups and third parties—including criminal and civil penalties for failures to comply
with the law. The law was enacted in the wake of successful large-scale voter registration
initiatives in the state in 2018 which targeted minority and underserved communities. Last month,
the court issued a preliminary injunction, at the request of the Lawyers” Committee, representing
several civil rights organizations who work to register voters, which stayed implementation of the
law, on the basis that we had proved a probability of success on our claims that the law violated
the First Amendment and the right to vote.'®

Obstacles to Remaining on the Voter Rolls: Veoter Purges

Once an eligible voter is registered, we work to ensure that they stay on the rolls. We have
been forced to sue jurisdictions large and small to combat unlawful voter purges.

In 2015, the Board of Elections and Registration in Hancock County, Georgia, changed its
process to initiate a series of “challenge proceedings” to voters, all but two of whom were African
American, that resulted in the removal of 53 voters from the register. Later that year, the Lawyers’
Committee, representing the Georgia State Conference of the NAACP and the Georgia Coalition
for the Peoples’ Agenda and individual voters, challenged this conduct as violating the VRA and
the National Voter Registration Act (NVRA), and obtained a preliminary injunction, which
resulted in the ordering of the wrongly-removed voters back on the register. Ultimately plaintiffs
and the Hancock County Board agreed to the terms of a Consent Decree to remedy the violations,
and subject the County to monitoring its compliance with federal law for five years.!”” But the
damage of denying African Americans an equal voice and fair chance at representation was already
done: after the purge and prior to the court order, Sparta, a predominantly African American city
in Hancock County, elected its first white mayor in four decades, and at least one illegally removed
voter died while the litigation was pending, and before she could exercise her franchise.

On November 3, 2016, the Lawyers’ Committee and another civil rights organization filed
suit alleging that the New York City Board of Elections (NYCBOE) had purged voters from the
rolls in violation of the NVRA. Earlier in the year, the NYCBOE had confirmed that more than
126,000 Brooklyn voters were removed from the rolls between the summer of 2015 and the April
2016 primary election. After entry of the State of New York and the U.S. Department of Justice
in the case, the NYCBOE agreed to place persons who were on inactive status or removed from
the rolls back on the rolls if they lived at the address listed in their voter registration file and/or if
they had voted in at least one election in New York City since November 1, 2012 and still lived in
the city. Subsequently, the parties negotiated a Consent Decree, under which the NYCBOE agreed

'8 Tennessee State Conference of the N.A.A.C.P. v. Hargett, No. 3:19-cv-00365 (M.D. Tenn. 2019).
¥ Georgia State Conference of NA4CP v. Hancock Cty. Bd. of Elections & Registration, No. 5:15-
CV-00414 (CAR) (M.D. Ga. 2015).

The Lawyers’ Committee was formed al the reguest of President Jobn £ Kennedy m 1963



22

LAWYERS' COMMITYEE FOR 1500 K Street, NW Tel: 202.662.8600
CIVIL RIG HTS Suite 900 Fax: 202.783.0857

3 Washingron. DC 20005 www, lawyerscommittes.org
4 N T E R LA w

to comply with the NVRA before removing anyone from the rolls, and to subject itself to a four-
year auditing and monitoring regimen.?

More recently, in January 2019, David Whitley, then-Secretary of State of Texas, sent
Texas counties a list containing 95,000 registered voters and directing the counties to investigate
their voting eligibility. The list was based on DMV data that the state knew was flawed and would
necessarily sweep in thousands of citizens who completed the naturalization process after lawfully
applying for a Texas drivers’ license. Voting rights advocates, including the Lawyers’ Committee,
filed lawsuits challenging the purge and obtained a preliminary injunction, enjoining the removal
of voters from the rolls based upon this flawed process. The case settled immediately thereafter,
with Texas abandoning the process.”'

Obstacles to Voting: Unduly Restrictive Voter ID

On June 25, 2013, the day Shelby County was decided, Texas announced it was going to
immediately implement its photo ID law, known as SB 14, which had failed to obtain pre-clearance
from the Attomey General or the federal court in accordance with Section 5 of the Voting Rights
Act, Several civil rights organizations, including the Lawyers’ Committee, and the Department of
Justice, challenged the Texas voter ID law under Section 2 of the VRA and the U.S. Constitution.

After years of litigation, the Fifth Circuit Court of Appeals, sitting en banc, affirmed the
district court’s finding that SB 14 had a discriminatory effect on the voting rights of African-
American and Latino voters, because they were two to three times less likely to possess the
required ID than were white voters, and that it was two to three times more difficult for them to
get the ID than it was for white voters.”” The Fifth Circuit also ruled that there were sufficient
facts in the record to support the district court’s finding that SB 14 had been passed with
discriminatory intent, remanding that issue for further fact-finding.

The district court then reconfirmed its finding of discriminatory intent, and the Texas
Legislature passed a new law that substantially incorporated the terms of an interim remedial order
agreed to by the parties and approved by the Court, which allowed any eligible voter who did not
possess the required ID to cast a regular ballot upon execution of a declaration of reasonable
impediment. Ultimately, the Fifth Circuit ordered the case dismissed on the basis that the new law
provided all the relief to which plaintiffs were entitled.?

Obstacles to Casting the Vote: Polling Place L ocations

Of course, getting and keeping voters on the rolls does not end the story. Voters must be
able to get to the polls, and, when at the polls, must be able to vote. In recent years, we have

% Common Cause/New York v. Board of Elections in City of New York, No. 1:16-cv-06122
(EDN.Y. 2017).

2! Texas League of United Latino dmerican Citizens v. Whitley, No. 5:19-cv-00074 (W.D. Tex.
Feb. 27, 2019).

2 Veasey v. Abbott, 830 F.3d 216 (5th Cir. 2016) (en banc).

B Veasey v. Abbott, 888 F.3d 792 (5th Cir. 2018).
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witnessed the erection of obstacles by closing polling places that are more easily accessible to
minority communities, and the prevalence of technological and other malfunctions that lead to
long lines, discouraging voters from casting their ballots.

Some of these problems have been resolved without litigation, such as in 2016 when
Macon-Bibb County, Georgia attempted to shift a polling place from a location accessible to the
African-American community to the Sheriff’s office. Because of fears that this decision would
reduce turnout among African-American voters, the Lawyers’ Committee worked with the
Georgia State Conference of NAACP Branches, the Georgia Coalition for the People’s Agenda,
and New Georgia Project, to organize a successful petition drive that required the Board of
Elections to reverse the relocation decision under Georgia law.?* Just this month, the Lawyers
Committee, working with these same organizations, have put Jonesboro, Georgia, on notice that
the city’s decision to move its only polling place to the police station will have an intimidating
effect on African-American voters, and violate their rights under the Voting Rights Act.

Other situations have required litigation, such as the 2014 decision by San Juan County,
Utah, to switch to all-mail balloting, but allowing in-person early voting at a single location only,
easily accessible to the white population, but three times less accessible to the sizable Navajo
population, who had to drive on average three hours to get to the polling place. The matter settled
with the establishment of three polling locations on land of the Navajo Nation.”®

Obstacles to Casting the Vote: Ineffective Language Assistance

Section 203 of the Voting Rights Act requires jurisdictions with at least five percent of its
citizens as members of a single-language minority group to provide effective language assistance
at the polls.?® In the San Juan County, Utah, case described above, plaintiffs also alleged that the
County failed to meet this standard as to its Navajo language speakers. The settlement we and our
partner organizations achieved requires the County to provide in-person language assistance on
the Navajo reservation for the 28 days prior to cach election through the 2020 general election,
and to take additional action to ensure quality interpretation of election information and materials
in the Navajo language.”’

Obstacles to Casting the Vote: Long Lines

Long lines on election day also pose a barrier to voting, which disproportionately impacts
people of color and low-income voters. Casting a ballot necessitates arranging for transportation
to the polling place, and often taking time off from work, which can be challenging even when the
polling place is nearby and adequately staffed. However, waiting in long lines——often for hours—

* Stantey Dunlap, Macon-Bibb Polling Location OK'd After Sheriff's Precinct Nixed, The
Telegraph (May 16, 2016), htip://www.macon.com/news/local/article 77929442 html.

* Navajo Nation Human Rights Comm'n v. San Juan County, 216CV00154, 2017 WL 3976564,
at*1 (D. Utah Sept. 7, 2017).

%52 U.SC. § 10503(b)(2).

** Navajo Nation Human Rights Comm'n v. San Juan County, 216CV00154, 2017 WL 3976564,
at *1 (D. Utah Sept. 7, 2017).
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at polling places can result in people being forced to leave before they are able to vote, denying
them the exercise of the franchise. Long lines can result from the closure of polling places,
particularly in communities of color, as well as having inadequate staffing and too few machines
at the polls.

For instance, the Lawyers’ Committee sued Maricopa County in 2016, after the County
slashed the number of polling places from 211 in 2012 to 60 “mega-centers” in 2016, resulting in
one polling place for every 21,000 voters, compared to one for every 1,500 elsewhere in the state.
Sixty percent of Arizona’s minority voters reside in the County. The parties settled the case with
an agreement that required Maricopa County to create a comprehensive wait-time reduction plan
and a mechanism to address wait times at the polls that exceed 30 minutes.?®

On Election Day 2018, technology failures in precincts with large African-American
populations in Fulton County, Georgia, caused extraordinary long lines. Plaintiffs, working with
the Lawyers’ Committee’s Election Protection program, obtained hours’ long extensions at two of
these precincts in order to enable more people to vote that day.?”

Obstacles to Casting the Vote: Improper Handling of Absentee Ballots

On October 23, 2018, the Lawyers” Committee joined lawsuits challenging Georgia’s
practices of 1) rejecting absentee ballots based upon election officials’ untrained conclusion that
the voter’s signature on the absentee ballot envelope did not match the voter’s signature on file
with the registrar’s office, and 2) rejecting absentee ballots for immaterial errors or omissions on
the ballot envelope. Georgia had an extraordinarily high rate of absentee ballot rejections
generally, but the rejection rate in Gwinnett County was almost 3 times that of the state and
absentee ballots cast by voters of color were rejected by Gwinnett County at a rate between 2 and
4 times the rejection rate of absentee ballots cast by white voters. Plaintiffs were granted
preliminary relief before the November 2018 mid-term election. Subsequently, Georgia enacted
remedial legislation and the lawsuits were voluntarily dismissed in 2019.%

Obstacles to the Vote Counting: Faulty Technology

The Lawyers” Committee and co-counsel represented the Coalition for Good Governance
and individual plaintiffs in a suit challenging Georgia’s use of electronic ballot machines system,
alleging that the vulnerability of the machines to tampering and their failure to have a paper back-
up so voters can verify their votes violate the constitutional right to vote. Part of plaintiffs’ proofs
were an unexplained disparity in the votes by African Americans, when using the electronic ballot
system, compared to their use of paper absentee ballots.

*8 Huerena v. Reagan, Superior Court of Arizona, Maricopa County, CV2016-07890 (D. Ariz.
July 7, 2016).

¥ Georgia State Conference of NAACP, et al. v. Fulton County Bd. of Reg. & Elections (Fulton
Cty. Super. Ct. Ga. Nov. 6, 2018).

" 3 Martin v. Kemp, No. 18-14503-GG (N.D. Ga. 2018).
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On August 9, 2019, the district court preliminarily enjoined the state’s use of its direct-
recording electronic voting machines for all elections after December 31, 2019. The court further
directed that, if the state is unable to implement completely a new system beginning January 2020,
it must be ready to use paper ballots. The court also ordered that the state ensure that all polling
places have paper back-ups for their electronic polling books.?'

Obstacles to a Vote Counting Equally: Vote Dilution

Section 2 of the Voting Rights Act prohibits not only the discriminatory denial of vote, as
in the Texas Photo ID case, but also the discriminatory dilution of votes, such as where they way
election district lines are drawn curtail the ability of voters of color to elect candidates of their
preference. The Lawyers’ Committee has brought several successful suits challenging such
practices.

In Emanuel County, Georgia, the Lawyers” Committee represented plaintiffs who alleged
that the district boundaries for seven School Board districts impermissibly diluted the voting
strength of African American voters by “packing” them into one district. African Americans
comprise 81 percent of the voting-age population in one of the districts and a minority in all of the
other six. Although African Americans made up one-third of the county’s voting-age population
and close to half of the students in Emanuel County, and although African American candidates
had run in other districts, there had never been more than one African American member on the
School Board at one time. After suit was filed, the parties negotiated a settlement, resulting in the
creation of two majority-minority single-member districts.*

Similarly, in Jones County, North Carolina, plaintiffs, represented by the Lawyers’
Committee, challenged the at-large scheme of electing members to the Jones County, NC Board
of Commissioners, to which no African American had ever been elected since 1998, despite
African Americans comprising 30 percent of the population. The parties settled the matter with
an agreement that the Board of Commissioners would implement a seven single-member district
electoral plan, including two single-member districts in which African American voters constitute
a majority of the voting-age population.

Most recently, Black Mississippi voters filed a challenging the districting plan for
Mississippi State Senate District 22 under Section 2 of the Voting Rights Act. Plaintiffs,
represented by the Lawyers® Committee and Mississippi Center for Justice contended that the plan
diluted the voting strength of Black voters and, combined with racially polarized voting, prevented
them from electing candidates of their choice to the Senate District 22 seat. Plaintiffs prevailed at
trial and the trial court gave the Legislature an opportunity to re-draw the district to comply with
the court’s decision. After failing to obtain a stay of the court’s order, the Legislature redrew the
district to create a district with a sufficiently large Black voting population to give Black voters an
equal opportunity to elect candidates of their preference. The Fifth Circuit affirmed the district

3! Donna Curling, et al. v. Brian Kemp, et al. No. 1:17-cv-02989-AT (N.D. Ga. Aug. 8, 2017).
*2 Georgia State Conference of NAACP, et al., v. Emanuel County Board of Commissioners, et
al., No. 6:16-cv-021 (8.D. Ga. Feb. 23, 2016).

3 Hall v. Jones Cty. Bd. of Commissioners, No. 4:17-cv-00018 (E.D.N.C. Aug. 23, 2017).
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court’s decision.” Last month, the Fifth Circuit issued an order, sua sponte, accepting the matter
for review before the Fifth Circuit, sitting en bane. ¥

Proactively Protecting the Vate Through Election Protection

In our role as leader of Election Protection, the Lawyers’ Committee convenes a growing
network of more than 200 national, state and local coalition partners, over 100 law firms and
thousands of trained legal volunteers to provide front-line assistance to an average of over a
hundred thousand voters each election year. This support is provided through the 866-OUR-
VOTE hotline which operates year-round, the deployment of grassroots organizers and volunteers
to hot spots across the country, and legal advocacy, intervention and litigation to help disrupt the
most significant voting barriers that emerge across the country. Without question, this work has
intensified and increased.

In coordination with coalition partners, we recruit, train and deploy thousands of volunteer
poll monitors around the country each year. Examples of large entities that promote and rely on
and partner with Election Protection include the ACLU, the NAACP, Common Cause, AAJC,
Rock the Vote, and many others. However, we also have great resonance with local grassroots
organizations as well such as Democracy North Carolina, the Arizona Advocacy Network, the
Milwaukee Area Labor Council, Georgia Coalition for the People’s Agenda, One Voice—
Mississippi, the Virginia Civic Engagement Table, Philadelphia Public Interest Law Center and
more.

Our program has a track record of proven success and impact, staffed by well-trained
individuals and anchored by a strong infrastructure. We work year-round to remove barriers to
voting through voter education, advocacy, and, when necessary, litigation.

In 2018, our Election Protection call center fielded traffic mirroring the 2016 presidential
election cycle. Our data show that our national, nonpartisan assistance to voters helped hundreds
of thousands of voters cast a ballot that count in 2018. On Election Day 2018, the Election
Protection hotlines received around 31,000 calls, and in the three days after the midterms, the 866-
OUR-VOTE hotline continued to receive several thousand calls from voters who had short time
lines to cure issues with affidavit ballots, had concerns with run-off elections and more. Overall,
we received more than 78,000 calls to the hotlines (and texts) in 2018. While some calls reflected
individualized problems, many reflected problems that were systemic in scope and dimension—
giving us the opportunity to address problems impacting voters in entire cities, counties, and states.

Since the Election Protection program is housed within the Lawyers’ Committee, we use
rapid response litigation and maintain an active docket of cases that are responsive to voter
suppression efforts uncovered through our vast Election Protection network. Without the full
protections of the Voting Rights Act, we expect that the strains and burdens placed on our Election
Protection program will increase in the road ahead.

3 Thomas v. Bryant, 919 F.3d 298 (5th Cir. 2019).
¥ Joseph Thomas, et al. v. Phil Bryant, et al., No. 19-60133 (5th Cir. Sept. 23, 2019).
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Conclusion

Qur nation is at a critical juncture in the battle—as long as the history of this nation—to
ensure true equality of voting rights for all. People of color continue to be disproportionately
targeted by voter suppression tactics, some of which are modern and more subtle forms of
discrimination, but no less effective in denying access to the franchise or diminishing the electoral
power of communities of color. Restoring the full protections of the Voting Rights Act and
reinvigorating its enforcement by the Department of Justice is essential to achievement of equal
access to the ballot and equal representation. As long as access to the ballot continues to be
contested, vigilance is required, and I urge this Committee and this Congress to act with increased
rigor to fulfill the promises of our Constitution and protect the equal opportunity to cast a vote and
participate in our democracy.

13
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Chairwoman FUDGE. Thank you.
Mr. Ho, you are now recognized for 5 minutes.

STATEMENT OF DALE HO

Mr. Ho. Chairwoman Fudge, Ranking Member Davis, and Mem-
bers of the Committee, thank you for the opportunity to testify. My
name is Dale Ho, and I am the Director of the ACLU Voting Rights
Project. My testimony today will focus on restrictions on voting
based on false or exaggerated assertions about noncitizens reg-
istering to vote.

Time and again, such claims have evaporated under minimal
scrutiny. Take Kansas. In 2011, Kansas passed a law requiring
voter registration applicants to submit a citizenship document, like
a birth certificate or a passport. It sounds innocuous, but the ef-
fects were devastating.

Over three years, more than 30,000 voter registration applicants
were denied, about 12 percent of all applications during that pe-
riod. One was our client Donna Bucci, who did not possess a copy
of her birth certificate and couldn’t afford one. Another was our cli-
ent Wayne Fish, who was born on a decommissioned Air Force
Base in Illinois and spent two years searching for his birth certifi-
cate. Two others were our clients Tad Stricker and T.J. Boynton,
who actually showed their birth certificates at the DMV, which
then failed to forward them along with their voter registration ap-
plications. All four were disenfranchised in the 2014 midterms.

We challenged the law, and at trial, then Kansas Secretary of
State Kris Kobach claimed that there were more than 18,000 non-
citizens registered to vote in Kansas. But his own expert witness
at the trial estimated that of the 30,000 people whose registration
applications were blocked under the law, more than 99 percent
were actually United States citizens. The court found that the
number of noncitizens on the list was, in fact, statistically indistin-
guishable from zero.

It took four separate lawsuits to block this law, which we did in
2018, but in his zeal to defend it, Kobach engaged in a disturbing
pattern of evasion and lawlessness. He was sanctioned for con-
cealing relevant documents. Kansas taxpayers paid a thousand dol-
lar fine for that. The court found that he willfully disobeyed a pre-
liminary injunction, and Kansas taxpayers paid approximately
$26,000 for that. And the court found a, quote, pattern of flaunting
disclosure and discovery rules, and ordered him to take 6 hours of
continuing legal education.

There is a similar story in Texas. In January, Texas Attorney
General Ken Paxton tweeted, in capital letters, “voter fraud alert,”
claiming that almost 100,000 registrants in Texas were noncitizens.
But that was false. Within a week, it came out that many of these
voters were naturalized citizens who had already confirmed their
citizenship. In Harris County alone, this translated to about 60
percent of 30,000 voters flagged there. And as to the remaining
12,000, an audit of 150 names chosen at random yielded no nonciti-
zens.

Civil rights organizations, including MALDEF, the ACLU, and
the Texas Civil Rights Project, sued to stop Texas from purging
these voters. The court found that Texas “created [a] mess,” which
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“exemplifie[d] the power of the government to strike fear and in-
timidate the least powerful among us.” The case was settled with
Texas taxpayers on the hook for $450,000 in costs and attorney
fees. Texas’ Secretary of State David Whitley departed from office
in disgrace.

There are similar stories of inaccurate purges in Florida, Iowa,
and Virginia detailed in my written testimony.

But the administration now seems intent on repeating these mis-
takes. In a case that I argued in the Supreme Court earlier this
year, the Court blocked the administration’s effort to add a citizen-
ship question to the 2020 Census, finding that the administration’s
publicly stated purpose of Voting Rights Act enforcement was,
quote, contrived. Indeed, the first person to suggest adding a citi-
zenship question to the Census was the recently deceased Thomas
Hofeller, known as the “Michelangelo of gerrymandering,” who con-
ceived of it as the first step in a gerrymandering scheme that
would be, in his words, “advantageous to Republicans and non-His-
panic Whites.” In other words, the Administration’s actual purpose
was not to protect voting rights, but the opposite, to dilute the po-
litical influence of communities of color.

Despite the Court’s ruling, the Administration is still planning to
produce citizenship data to facilitate gerrymandering. The Census
Bureau is now asking States for driver’s license records that in-
clude citizenship data. Now, leaving aside the illicit discriminatory
purpose, there are serious questions about the accuracy of such
data, as demonstrated by the experiences in Texas, Kansas, and
other States described in my written testimony.

In some, claims about widespread noncitizen registration have
been used to justify restrictions that have prevented tens of thou-
sands of Americans from voting, have often proved to be grossly ex-
aggerated or downright false, and have undermined the public’s
confidence in our elections. That is the opposite of election integ-
rity.

Thank you. I look forward to answering any questions that you
might have.

[The statement of Mr. Ho follows:]
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Introduction

With approximately 3 million members, activists, and supporters, the ACLU is a
nationwide organization that advances its mission of defending the principles of liberty and
equality embodied in our Constitution and civil rights laws. For nearly 100 years, the ACLU has
been our nation’s guardian of liberty, working in courts, legislatures, and communities to defend
and preserve the Constitution and laws of the United States. The ACLU’s Voting Rights Project,
established in 1965, has filed more than 300 lawsuits to enforce the provisions of our country’s
voting laws and Constitution, including the Voting Rights Act of 1965 (VRA) and the National
Voter Registration Act of 1993 (NVRA).

In my capacity as Director of the ACLU's Voting Rights Project, I supervise the ACLU’s
voting rights litigation, which focuses on ensuring that all Americans have access to the
franchise, and that everyone is represented equally in our political processes. In that capacity, I
recently argued before the Supreme Court in Department of Commerce v. State of New York,' a
case in which we successfully challenged the Administration’s effort to add a citizenship
question to the 2020 Census questionnaire, a move that would have had devastating
consequences for the representation of communities of color across the United States. In
addition to my work at the ACLU, I serve as an adjunct professor at NYU School of Law, and
am widely published on voting rights issues, including in the Yale Law Journal Forum and the
Harvard Civil Rights-Civil Liberties Law Review.

As I explained last month in testimony before the House Judiciary Committee’s
Subcommittee on the Constitution, Civil Rights, and Civil Liberties,? the Supreme Court’s
decision in Shelby County v. Holder* unleashed a wave of voter suppression and other
discriminatory voting laws unlike anything the country had seen in a generation.* Since Shelby
County was decided, the ACLU has opened more than 60 new voting rights matters—including
cases filed, amicus briefs, and investigations—and we currently have more than 30 active
matters.> Between the 2012 and 2016 presidential elections alone, the ACLU and its affiliates
won 15 voting rights victories protecting more than 5.6 million voters, in 12 states that

1139 8. Ct. 2551 (2019).

* See Written Statement Before the House Judiciary Committee, Subcomrmittee on the
Constitution, Civil Rights, and Civil Liberties, September 10, 2019, available at
https://docs. house.gov/meetings/JU/JU10/20190910/109895/HHRG- 1 16-JU10-Wstate-HoD-

20190910.pdf.
3570 U.S. 529 (2013).

* See Dale E. Ho, Building an Umbrella in A Rainstorm: The New Vote Denial Litigation Since
Shelby County, 127 Yale L.J. Forum 799 (2018).

3 These numbers are based on a recent review of the ACLU’s internal case management system.

2
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collectively are home to 161 members of the House of Representatives and wield 185 votes in
the Electoral College.®

Although the ACLU has been very successful in blocking discriminatory voting changes
(with an overall success rate of more than 80% in cases brought under Section 2 of the Voting
Rights Act (VRA) since Shelby County”), we currently lack the tools needed to stop
discriminatory changes to voting laws before they taint an election. In ten recent ACLU Section
2 cases that resulted in favorable outcomes for our clients, more than 350 federal, state, and
local government officials were elected under regimes that were later found by a court to be
racially discriminatory, or which were later abandoned by the jurisdiction.! Our experience
underscores the need for stronger voting rights protections that can address racial discrimination
in voting before it happens.

L Restrictions on Voting Justified By False or Exaggerated Claims Concerning
Non-Citizen Registration

My testimony today will focus on one category of voter suppression tactics: unnecessary
restrictions on registration and purges of eligible voters based on false or exaggerated assertions
regarding noncitizens registering to vote.

As 1 explain below, some states have put obstacles directly in front of voter registration
applicants by making the registration process itself more difficult, through onerous and
unnecessary documentation requirements, creating a bureaucratic nightmare that has
disenfranchised tens of thousands of voters in one state—Kansas—alone. Other states have
attempted to identify noncitizens on their voter rolls, an unobjectionable goal, but one that is not
served by using faulty database matching techniques and stale citizenship data. Such efforts
have routinely produced false positives to the tune of tens of thousands of U.S. citizens
misidentified as noncitizens and threatened with removal from the rolls. The disenfranchised are
often voters of color. Meanwhile, from Kansas, to Florida, to Texas, to the Election Assistance
Commission, elections officials who have pursued such policies have seen their claims about a
purportedly widespread problem of noncitizen registration evaporate under the slightest scrutiny;
and, more often than not, their efforts have resulted in professional embarrassment, often at
considerable damage to their careers.

% See Dale Ho, Let People Vote: Our Fight for Your Right to Vote in This Election, Nov. 3, 2016,
available at https://www.aclu.org/blog/voting-rights/fighting-voter-suppression/let-people-vote-

our-fight-your-right-vote-election.

7 See Ho, supra note 2.
8 See id.
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A. Onerous and Unnecessary Citizenship Documentation Requirements
1. Kansas

All states require voters to be citizens and require proof of citizenship to register to vote
{for example, an attestation under penalty of perjury®), but in 2011, Kansas went further than
that, enacting a requirement that voter registration applicants submit a copy of a legal document
establishing U.S. citizenship, such as a birth certificate or a passport. In so doing, Kansas
becan})e the only state requiring a copy of a physical citizenship document in order to register to
vote.!

Kansas’s law went into effect in 2013, and the effects were devastating for voter
registration in the state. By March 2016, after the law had been in effect for a little more than
three years, a total of 30,732 voter registration applicants had been denied registration,
representing “approximately 12% of the total voter registration applications submitted since the
law was implemented.”!! It was as if one out of every eight voter registration applications were
thrown in the trash. An analysis by political scientist Michael McDonald from the University of
Florida determined that affected voters were disproportionately under the age of 30 (43.2% of
rejected registration applicants) and unaffiliated with a political party (53.4% of rejected
applicants).'? And voter registration drives ground to a halt, as the League of Women Voters
reported that, after the law went into effect, the number of completed registrations it collected
from drives fell by 90%. '3

The law affected a wide swath of voters, in varying ways. For some voters, the law was
simply too onerous, as several of our clients either could not afford or could not locate their birth
certificates in time to register before the 2014 midterm. One of our clients was Donna Bucci,

® As the Tenth Circuit has noted, see, Fish v. Kobach, 840 F.3d 710 (10th Cir. 2016), Congress
chose to rely on an attestation to establish eligibility for a wide range of federal programs. See,
e.g., 7 US.C. § 2020(e)(2)B)v) (requiring state applications for Supplemental Nutrition
Assistance Program aid be signed under penalty of perjury as to the truth of the information
contained in the application and the citizenship or immigration status of household members); 26
U.S.C. § 6065 (requiring that any tax “return, declaration, statement, or other document” be
“verified by a written declaration that it is made under the penalties of perjury”™); 42 US.C. §
1395w—-114(a)(3)(E)(iii)(1) (requiring “an attestation under penalty of perjury” as to assets for
receipt of prescription drug plan subsidies); 42 U.S.C. § 1436a(d)(1)(a) (requiring an attestation
of citizenship or “satisfactory immigration status™ for the receipt of housing assistance).

! Three states have similar laws: Alabama, Arizona, and Georgia. Alabama and Georgia have
never enforced their respective documentary proof-of-citizenship laws and have indicated no
definitive plans to do so; Arizona’s law is less stringent, and can be satisfied with a driver’s
license number, in lieu of a copy of a document. See A.R.S. § 16-166(F)(1).

" Fish v. Kobach, 309 F. Supp. 3d 1048, 1068 (D. Kan. 2018).
2 Id. at 1069.
B 1d, at 1071,
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who works a low-wage job as “a cook in [a] prison kitchen on the 3:00 a.m. to 12:00 p.m. shift,”
does “not possess a copy of her birth certificate or a passport,” and “cannot afford the cost of a
replacement birth certificate from Maryland,” which “would impact whether she could pay
rent.”'* She was unable to vote in the 2014 midterm. Another was Wayne Fish, who “works the
overnight shift at an American Eagle distributor,” “was bom on a decommissioned Air Force
base in Illinois,” and who spent two years searching for his birth certificate until he found it in
his deceased mother’s safe; he was unable to vote in the 2014 midterm. '’

Others were disenfranchised because the law was a confusing, bureaucratic mess.
Several of our other clients, including Tad Stricker and T.J. Boynton, actually showed
documentary proof of citizenship at the time that they obtained their driver’s licenses and applied
to register to vote, but were never registered because the state motor vehicle offices did not send
elections officials their proof of citizenship documents along with their voter registration
applications. Neither Mr. Stricker were Boynton were told that their registrations had been
rejected until they went to vote on Election Day in the 2014 midterm, and by then it was too
late. '

The ACLU challenged the law on several dimensions in a series of four different
lawsuits. In the lead case, the U.S. Court of Appeals for the Tenth Circuit, in a 2016 preliminary
injunction opinion by Judge Jerome Holmes, an appointee of George W. Bush, found that the
law had caused a “mass denial of a fundamental constitutional right,” and partially blocked the
law for the 2016 election.!”

The case was then sent back to the district court so that then-Kansas Secretary of State
Kris Kobach could mount a defense of the law, which he asserted was necessary to prevent
noncitizens from registering to vote. Kobach—who famously and falsely claimed that Donald
Trump had won the popular vote in 2016 (once all of the supposedly illegal votes were
subtracted, of course '¥)—had championed the law to address what he claimed was an epidemic
of noncitizen registration in Kansas numbering in the thousands. But when the case eventually
went to trial in 2018, the evidence presented by Kansas showed that the law prevented more than
30,000 eligible Kansans from voting while doing nothing to promote election integrity. At the
trial, Kansas’s own expert witness estimated that “more than 99% of the [30,000] individuals”
whose registration applications were suspended for failure to provide DPOC “are United States
citizens,” and the District Court found that his estimate as to the number of noncitizens on the
suspense list was “statistically indistinguishable from zero.” "

4 Id. at 1075

5 Id. at 1074-75.

' Id. at 1075-78.

Y7 Fish v. Kobach, 840 F.3d 710, 755 (10th Cir. 2016).

18 See Hunter Woodall, “Kris Kobach agrees with Donald Trump that ‘millions” voted illegally
but offers no evidence,” Kansas City Star, Nov. 30, 2016, available at
hitps://www kansascity.com/news/politics-government/article1 17957143 .html.

1% Fish v. Kobach, 309 F. Supp. 3d 1048, 1092 (D. Kan. 2018).

5
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Kansas also presented evidence from its own investigations showing that, “[a]t most,” a
total of only 39 non-citizens became registered to vote in Kansas over the last 19 years—about
two per year, or a total of approximately 0.002% of the registered voters in Kansas. And the
state’s own records indicated that even this paltry handful of registrations could be “largely
explained by administrative error, confusion, or mistake,” with noncitizens sometimes becoming
inadvertently registered even when they affirmatively stated that they were noncitizens on their
DMV applications (for example, by checking the Box “No” in response to the question “Are you
a citizen?”).?" While errors in a voter registration system should always be addressed, some
mistakes are inevitable. To put these numbers in perspective, evidence at trial showed that the
number of noncitizens registered to vote in Kansas was about one-tenth the number of registrants
in Kansas who have dates of registration that precede their dates of birth (approximately 400
people total)—but no one has expressed concern about an epidemic of illegal registration by the
unborn. Rather, everyone recognizes that in a state with 1.8 million voters, some administrative
errors are inevitable.

U.S. District Judge Julie Robinson, another George W. Bush appointee and Chief Judge
for the District of Kansas, ultimately issued a decision permanently blocking the law in its
entirety prior to the 2018 midterm elections. But the trial revealed a disturbing pattern of
lawlessness by then-Kansas Secretary of State Kris Kobach that merits briefly mentioning here.
First, the court sanctioned Kobach for failing to disclose the existence of a relevant document in
the litigation; Kansas taxpayers paid a $1,000 fine for that omission.?! Second, the court found
that Kobach willfully “disobeyed th[e] Court's preliminary injunction order,” by “fail[ing] to
ensure that voter registration applicants covered by the preliminary injunction order became fully
registered,” and “willfully failed to make sure that the county election officials were clearly and
effectively trained to enforce this Court's orders.”?? The State of Kansas declined to appeal that
rulinzg; and was forced to pay over $26,000 in attorney’s fees for Kobach’s willful defiance of the
law.

Second, the court also found that, at trial, Kobach engaged in “a pattern and practice ...
of flaunting disclosure and discovery rules that are designed to prevent prejudice and surprise at
trial,” noting that “[i}t {wa]s not clear to the Court whether [Kobach] repeatedly failed to meet
his disclosure obligations intentionally or due to his unfamiliarity with the federal rules,” and
thus “impose[d] a CLE requirement of 6 hours for the 2018-2019 reporting year in addition to
any other CLE education required by his law license.”** In my career, I have never in any other
case witnessed conduct by opposing counsel that was so outrageous as to warrant imposition of
continuing legal education courses.

2 1d at 1102.

% See Fish v. Kobach, 267 F. Supp. 3d 1297, 1301 (D. Kan. 2017), appeal dismissed, No. 17-
3161, 2017 WL 7065741 (10th Cir. Aug. 30, 2017).

22 Fish, 309 F. Supp. 3d at 1168.
3 Fish v. Kobach, No. 16-2105-JAR, 2018 WL 3647132, at *8 (D. Kan. Aug. 1, 2018).
2 Fish v. Kobach, 309 F. Supp. 3d 1048, 1118-19 (D. Kan. 2018).
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The case is now back on appeal in the Tenth Circuit, where I argued it last April. A final
decision from the court is pending.

2. The Election Assistance Commission

Around the same time of the Kansas case, we also litigated a related case in the D.C.
Circuit, League of Women Voters v. Newby.®> The case grew out of the Supreme Court’s
decision in Arizona v. Inter-Tribal Council of Arizona (“ITCA”),? which held that Arizona was
prohibited from requiring individuals to submit documentary proof of citizenship when they
apply to register to vote using the federal voter registration form unless approved by the U.S.
Election Assistance Commission (“EAC”). After the Supreme Court’s decision in /7CA4 Arizona
and Kansas submitted requests to the EAC to include an instruction to the federal voter
registration form indicating that documentary proof of citizenship would be required to register
to vote in those states. The EAC rejected those requests, in a formal decision finding that
documentary proof of citizenship requirements were inconsistent with the purposes of the
NVRA, and were not shown to be necessary by any evidence provided by the States.”” Arizona
and Kansas then filed a lawsuit seeking to direct the EAC to include the documentary proof of
citizensgxsip requirement in the federal form instructions for their states, but lost in the Tenth
Circuit.

Nevertheless, in 2016, then-new EAC Executive Director, Brian Newby—acting
unilaterally and unlawfully without the approval of a majority of the EAC—sent letters to the
secretaries of state of Alabama, Georgia, and Kansas stating, without explanation, that he would
allow them to require documentary proof of citizenship.*’ Newby was a former local election
official in Kansas and had been appointed to his local position by and had ties with then-Kansas
Secretary of State, Kris Kobach; Newby had also publicly supported Kansas’ efforts to achieve a
documentary proof of citizenship requirement.* The ACLU, representing private plaintiffs,
along with the Lawyers’ Committee for Civil Rights Under Law, the Brennan Center for Justice,
and Project Vote, filed suit against the EAC, arguing that Newby’s action was a violation of
Administrative Procedure Act. The U.S. Court of Appeals for the D.C. Circuit agreed, finding
that there was “a substantial risk that citizens will be disenfranchised in the present federal

5 838 F.3d 1 (D.C. Cir. 2016).
2570 U.S. 1 (2013).

2 League of Women Voters v. Newby, Case No. 1:16-cv-00236, ECF No. 1, Complaint, at 2-3
(D.D.C. Feb. 12, 2016).

28 See Kobach v. U.S. Election Assistance Comm’n, 772 F.3d 1183 (10th Cir. 2014), cert. denied,
135 S. Ct. 2891 (20153).

 League of Women Voters of the United States v. Newby, 195 F. Supp. 3d 80 (D.D.C.).

30 League of Women Voters v. Newby, Case No. 1:16-cv-00236, ECF No. 1, Complaint, at 3
(D.D.C. Feb. 12, 2016).
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election cycle,” and preliminarily blocked the new documentary proof-of-citizenship registration
instructions from coming into effect.’!

Fortunately, Mr. Newby’s tenure as Executive Director of the EAC recently ended, amid
reports of mismanagement, an “alienated and confused ... workforce,” “a staff exodus that
included nine office directors,” and “concerns about self-dealing” over a proposed succession
plan that would have given him a new role at the commission.>

B. Inaccurate Purges of Purperted Non-Citizens

It is often suggested that states should compare their voter lists to other databases
containing information on citizenship to identify registrants who are noncitizens, and who should
be removed from the rolls. In theory, such efforts could provide states with a means of
identifying ineligible noncitizens who should never have been registered in the first place. In
practice, however, such efforts have often resulted in the inaccurate flagging of legitimate voters
due to incomplete, erroneous, or out-of-date data, and poor database matching techniques. All
too often, the result has been the production of false positives that misidentify registrants as
noncitizens, ginning up inaccurate or exaggerated fears of noncitizen registration.

1. The Department of Homeland Security Systematic Alien Verification for Entitlements
(SAVE) Database™

One federal database sometimes referenced as a source of citizenship information is the
Department of Homeland Security’s Systematic Alien Verification for Entitlements (“SAVE”)
database. The SAVE system is used to verify immigration status when an individual interacts
with the state, for example, while applying for a driver’s license.> SAVE relies on records from
various agency databases, all of which feed into a central system run by the United States
Citizenship and Immigration Services (USCIS), to confirm that immigration information
provided by an individual is correct at the time it is provided.

3 League of Women Voters of United States v. Newby, 838 F.3d 1, 12-13 (D.C. Cir. 2016).

3 Eric Geller, “Key federal election agency parting ways with embattled top staffer,” Politico,
Sept. 18, 2019, available at hitps://www politico.com/story/2019/09/} 8/election-assistance-
commission-brian-newby-1501884.

33 The following description of inaccurate purges based on the SAVE database in Florida and
Towa is derived from previous testimony that I submitted to this Committee. See Dale Ho,
Written Statement before the House Committee on Administration, Oct. 25, 2017, available at
https://www.aclu.org/other/ written-statement-dale-ho-house-committee-administration-hearing-
state-voter-registration-list.

3 Office of Inspector Gen., Dep’t of Homeland Sec., OIG-12-125, U.S, Citizenship and
Immigration Services Systematic Alien Verification for Entitlements Program Issues 4
(Sept. 2012), http://www.oig.dhs.gov/assets/Mgmt/2012/0IG _12-125 Sepl2.pdf.

3 See id.
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It is critically important to recognize what SAVE is not. SAVE “does not include a
comprehensive and definitive listing of U.S. citizens.”* Moreover, even for those noncitizens
that are listed in the SAVE database, the program’s data are not systematically updated to reflect
changes in immigration status.>” Consequently, SAVE offers nothing more than a collection of
snapshots of various individual’s respective statuses in the US immigration system at certain
moments in time—and those statuses can, and often do, change.

For this reason, DHS has cautioned against relying heavily on SAVE data to verify
citizenship and confirm voter eligibility.*® Improper use of SAVE data for voter list
maintenance could, for example, disenfranchise eligible citizens*® who have become naturalized
citizens since their entry in the SAVE database. Individuals with the same birthdate and name as
non-citizens in the SAVE system are also vulnerable to wrongful removal*’ from voter
registration lists. In other words, using the SAVE database for voter registration may result in
the purging of legitimate voters due to out-of-date information or mistaken identity. Indeed,
several states that have attempted to use SAVE for voter registration purposes have seen those
efforts declared unlawful by courts.

% See Letter from Thomas E. Perez to Ken Detzner, Fla. Sec. of State, dated June 11, 2012 at 3,
https://assets. documenteloud.org/documents/805 1 50/us-dep-of-justice-save-letter-1.pdf.

37 Immigration Policy Council, Fact Sheet, Using the Svstematic Alien Verification for )
Entitlements (SAVE) Program for Voter Eligibility Verification at 3, Am. Immigration Council
(Aug. 2012), https://www.americanimmigrationcouncil org/sites/default/files/research

{usingthesaveprogramsforvotereligibilityverification.pdf.

38 Amy Sherman, Trump's Commission vice chair Kris Kobach says Immigration data not
bounced against voter rolls, PolitiFact, May 23, 2017,

http://www politifact.com/florida/statements/20 | 7/may/23/kris-kobach/trumps-¢lection-
commission-chair-kris-kobach-says-/. See also Memorandum, Dep’t of Homeland Security,
Agreement Between the Dep’t of Homeland Security, U.S. Citizenship and Immigration
Services, and Fla. Dep’t of State/Division of Elections State or Local Government Agency, 12
(Aug. 14, 2012), https://www.documentcloud.org/documents/805 148-moa-dhs-fl-t html.

3% In 2015, over 730,000 people became naturalized U.S, citizens. See Dep’t of Homeland
Security Office of Immigration Statistics, Table 20. Petitions for Naturalized Filed, Persons
Naturalized, And Petitions For Naturalization Denied: Fiscal Years 1907-2015 (Dec. 15, 2016),
https://www.dhs.gov/immigration-statistics/yearbook/2015/table20.

* When Colorado used SAVE data to identify noncitizen voters in 2012, the State sent
citizenship confirmation letters to 3,903 registered voters confirming immigration status. Further
checks found that 141 of the 3,903 individuals were noncitizens — or .004 percent of all Colorado
voters — and 35 of those 141 had voted. However, the number may be fewer than 35, as the
Denver Clerk’s Office subsequently found documentation validating the citizenship of 8 of the
35 individuals in question. Voter fraud probe fizzles, The Associated Press, Tampa Bay Online,
Sep. 25, 2012, http://www.tbo.com/news/voter-fraud-probe-fizzles-511998.
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a. Florida

Florida’s experience provides a cautionary tale. In 2012, Florida officials launched an
aggressive campaign to remove purported noncitizens from the state’s voter rolls. As part of
these efforts, the state filed a lawsuit against the federal government to obtain access to the
SAVE database. That effort was met with serious objections from the Department of Justice,
which, among other things warned that information in the SAVE database was often out-of-date,
and would often not account for the fact that many individuals listed as noncitizens in SAVE
have since that time naturalized.*' In ultimately agreeing to grant Florida access to SAVE, DHS
warned about potential inaccuracies in SAVE, and attached a Fact Sheet stating that “[t]he
inability of the SAVE Program to verify [an individual’s] citizenship does not necessarily mean
that [the individual is] not a citizen of the United States and [is] ineligible to vote.*?

In its efforts to identify noncitizens, Florida officials initially stated that “nearly 200,000
registered voters may not be U.S. citizens.”* Upon review, however, that numbers shrunk
dramatically, with the Secretary of State’s office sending a list of 2,700 possible non-citizens on
the voter rolls to county election supervisors for verification,* instructing local officials to notify
all individuals identified by the State as possible noncitizens, and to require them to provide
proof of citizenship within 30 days or be removed from the voting rolls.

But even the 2,700 figure quickly collapsed under scrutiny. After diverting resources
away from improving election administration and lawful voter registration, officials determined
the number of ineligible voters was not 2,700, but actually less than one-tenth of that number (or
fewer than 200 people®’). Reports vary, but PolitiFact was ultimately able to confirm that a total
of only 85 noncitizens were removed from the rolls as a result of these efforts,* in a state of

41 See United States v. Florida, 870 F. Supp. 2d 1346, 1347-8 (N.D. Fla. 2012). (Noting the
state’s original plan to use DHS data to remove noncitizens from voter rolls had “major flaws,”
including wrongful purging of voters due to a “lag between naturalization” and updated
individual immigration status in the database.)

2 See DHS Memorandum of Agreement, supra note 38.

43 Gary Fineout, Nearly 200,000 Florida Voters May Not be Citizens, NBC Miami, May 11,
2012, http://'www.nbcmiami.com/news/local/Nearly-200000-Florida-Voters-May-Not-Be-
Citizens-151212725 huml

4 See Rachel Weiner, Florida's voter purge explained, Wash. Post, June 18,2012,
https://www.washingtonpost.com/blogs/the-fix/post/floridas-voter-purge-explained/2012/06/1 8
2JOARveNIV blog html?utm_term=.9e1842173a2.

4 See id.
*See Amy Sherman, Homeland Security warned that the SAVE database is not foolproof way to
verify the voter rolls, LWV says, PolitiFact: Florida, Oct. 30, 2013,

http://www.politifact.comy/florida/statements/20 1 3/oct/30/league-women-voters-florida/league-
women-voters-says-homeland-security-warned-/.

10



40

more than 11 million voters at the time*” (or about 0.00077% of the registered voters in the
State). The upshot is that thousands of U.S. citizens were wrongfully designated as noncitizens
and threatened with removal from the rolls. One such voter was Brooklyn-bom Bill Internicola,
a World War II veteran who fought at the Battle of the Bulge.** An analysis conducted by the
Miami Herald indicated that 87% of those identified by the state as noncitizens on the rolls were
minorities and 58% were Hispanic.*

Litigation ensued over Florida’s attempts to use SAVE. The U.S. Court of Appeals for
the Eleventh Circuit,> after noting that the SAVE database matching results were “far from
perfect,”®! held that voters in Florida “face a realistic danger of being [wrongfully] identified in
the Secretary's removal programs because of their names or status as naturalized citizens,” given
the “foreseeable risk of false positives and mismatches based on user errors, problems with the
data-matching process, flaws in the underlying databases, and similarities in names and
birthdates.” *> The State was ultimately ordered to discontinue its purge based on the use of
SAVE data.

b Jowa

Iowa’s experience was similar. In 2013, then-lowa Secretary of State Matt Schultz
announced that his office had reached an agreement with DHS to access the SAVE database,
with the intention of comparing SAVE information to Iowa voting registration records.*?
Secretary of State Schultz’s plans for a voter purge based on SAVE data were challenged by the
ACLU of lowa and the League of United Latin American Citizens in lowa state court, arguing
that the purge “exceeded his statutory authority” and created “a substantial risk of erroneously
depriving qualified voters in Iowa [of] their fundamental right to vote.”>* The court ultimately
agreed, blocking the purge, and finding that it “would chill the right to vote and causc irreparable

47 See Weiner, supra note 44.

48 Marc Caputo, How Rick Scott’s noncitizen voter purge started small and then blew up, Miami
Herald, June 12, 2012, http://www.miamiherald.com/news/politics-
government/article 1940542 html.

49 58 percent of voters targeted in noncitizen hunt are Hispanic. Whites, GOP least likely to face
purge, Miami Herald (May 13, 2012),
http:/miamiherald.typepad.com/nakedpolitics/2012/05/58-percent-of-voters-targeted-in-
noncitizen-hunt-are-hispanic-whites-gop-least-likely-to-face-purge.html.

30 drcia v. Florida Sec'y of State, 772 F.3d 1335 (11th Cir. 2014).
*Ud. at 1339.
2 1d. at 1342.

53 Jowa voting records to be compared to federal database, KCCI Des Moines, Aug, 14, 2013,
http://www keel.com/article/iowa-voting-records-to-be-compared-to-federal-database/6882792.

34 First Am. Pet. 99 22-23, ACLU of lowa v. Schultz, Case No. CV 9311, (Dist. Ct. Polk Cty.
Aug. 8, 2012), http://moritzlaw,osu.edu/electionlaw/litigation/documents/2012-08-
08firstamdendedpetitionforjudicialrevicw. pdf.
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harm.”*® The office of the lowa Secretary of State eventually abandoned an appeal of that
ruling,*® effectively conceding that lowa’s efforts to use SAVE data to purge the voter rolls were
unlawful and ending those efforts. ‘

2. Driver’s License Databases

Another potential source of information about citizenship status can be found in state
department of motor vehicle records, as driver’s license applicants frequently submit legal
documents that indicate their citizenship status. In theory, accurate matching techniques that
compare such driver’s license records to voter files could be used to identify noncitizens who
have become registered to vote, and the ACLU has so noted in our Kansas litigation.’” In
practice, however, our experience has been that comparisons between DMV data and voter
registration lists have produced more far more false positives than actual evidence of noncitizen
registration, due to poor matching techniques and out-of-date information.

a. Texas

In January of this year, the Attorney of General of Texas, Ken Paxton, tweeted alarming
news: a “VOTER FRAUD ALERT,” claiming that nearly 100,000 registered voters in Texas had
supposedly been identified as noncitizens, via a comparison to data held by the Texas
Department of Public Safety, which maintains the state’s driver’s license records:

Ken Paxton &

KenPastonTx

VOTER FRAUD ALERT: The @TXsecofstate discovered
approx 95,000 individuals identified by DPS as non-US.
citizens have a matching voter registration record in TX,
approx 58,000 of whom have voted in TX elections. Any
illegal vote deprives Americans of their voice.

337 PM - Jan 25, 2013 - Twitter for iPhone
32.4K Retweets  TB.7K Likes

< n v & 58

33 Id., Ord. on Mot. for Review on the Merits at 5 (Dist. Ct. Polk County Nov. 12, 2013),
http://moritzlaw.osu.edu/electionlaw/litigation/documents/RulingforMotionforReview! {-1.2-
13.pdf.

% Jason Noble, Controversial Iowa voter rules will not take effect, Des Moines Register, Mar.
13, 2015, http/r'www.desmoinesregister.com/story/news/politics/2015/03/13/voter-registration-
lawsuit-resolved-rules-invalidated/70280104/.

31 See Fish, 309 F. Supp. 3d at 1105.

58 Ken Paxton, Twitter, Jan. 25, 2019, available at
https://twitter.com/kenpaxtontx/status/1088898595653386240%lang=¢n.
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More than 78,000 people liked Paxton’s tweet.

Texas Governor Greg Abbott followed up by thanking Attorney General Paxton and the
Texas Secretary of State for “uncovering and investigating this illegal vote registration”™:

Thanks to Attorney General Paxton and the Secretary of
State for uncovering and investigating this illegal vote
registration. | support prosecution where appropriate.
The State will work on legislation to safeguard against
these illegal practices. #txlege #tcot

. Ken Paxton@ @KenPaxtonTX - Jan 25 .

VOTER FRAUD ALERT: The @TXsecofstate discovered approx 95,000 individuals
identified by DPS as non-U.S. citizens have a matching voter registration record in
TX, approx 58,000 of whom have voted in TX elections. Any illegal vote deprives
Americans of their voice.

AS7 PM - Jan 25, 2019 - Twitter for iPhone
1.3K Retweets  2.6K Likes 59

Not to be outdone, the President was soon in on the act, claiming that 58,000 noncitizens
had voted in Texas: :

Donald J, Trump &
@realDonaldTrump

58,000 non-citizens voted in Texas, with 95,000 non-
citizens registered to vote. These numbers are just the
tip of the iceberg. All over the country, especially in
California, voter fraud is rampant. Must be stopped.
Strong voter ID! @foxandfriends

822 AM - Jan 27, 2019 - Twitter for iPhone

38.1K Retweets 135K Likes

&3

o ! v, 0

About 135,000 people liked the President’s tweet.

% Greg Abbott, Twitter, Jan. 25, 2019, available at
https://twitter.com/gregabbott tx/status/1088918898643271680”lang=en.

0 Donpald J. Trump, Twitter, Jan. 27, 2019, available at
https://twitter.com/recalDonald Trump/status/1089513936435716096.
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But there was one problem: all of this was false. As reported by the Texas Tribune,
within a week, after the list of supposed noncitizens who had registered to vote was disseminated
to Texas counties, “the number of registered voters flagged by the state began to plummet” on
just a cursory inspection, as many of the flagged registrants were naturalized citizens who had
already confirmed their citizenship: “[i]n Harris County alone, the state’s flub translated to about
18,000 voters [out of approximately 30,000 flagged in the county] — about 60 percent of the
original list — whose citizenship status shouldn’t have been questioned.”®" After culling
hundreds of duplicates from its list, Harris County was left with about 12,000 potential
noncitizen registrants, but *[a]n audit of 150 names chosen at random yielded no noncitizens, so
officials there declined to take further action.”?

A coalition of civil rights organizations, including MALDEF, the ACLU of Texas, the
ACLU, and the Texas Civil Rights Project filed various lawsuits to stop the purging of voters
based on the inaccurate match process, and just “[t]hree months after first questioning the
citizenship status of almost 100,000 registered voters, the Texas Secretary of State has agreed to
end a review of the voter rolls for supposed noncitizens that was flawed from the start.”® The
settlement came only after a federal district court found that the Secretary of State had “created
[a] mess,” and that Texas had engaged in “ham-handed and threatening correspondence” with
voters who had been flagged, which, in the court’s view, “exemplifie[d] the power of
government to strike fear and anxiety and to intimidate the least powerful among us.”* “The
state [ended up] on the hook for $450,000 in costs and attorney fees for the plaintiffs’ lawyers.”%

Secretary of State David Whitley ended up departing from office in disgrace.®® But
Texas Attorney General Paxton, Governor Abbott, or President Trump have never retracted their
false statements on Twitter about a supposed epidemic of noncitizen voter registration in Texas.

¢ Alex Ura, “*Someone did not do their due diligence’: How an attempt to review Texas' voter
rolls turned into a debacle,” Texas Tribune, Feb. 1, 2019, available at
https://www.texastribune.org/2019/02/0 1 /texas-citizenship-voter-roll-review-how-it-turned-
boondoggle/.

¢2 Niraj Chokshi, “Federal Judge Halts ‘Ham-Handed” Texas Voter Purge,” New York Times,
Feb. 28, 2019, available at htips://www.nytimes.com/2019/02/28/us/texas-voter-rolls. html.

&3 Alex Ura, “Texas will end its botched voter citizenship review and rescind its list of flagged
voters,” Texas Tribune, April 26, 2019, available at
https://www.texastribune.org/2019/04/26/texas-voting-rights-groups-win-settlement-secretary-
of-state/.

& Texas League of United Latin American Citizens v. Whitley, Case No. 5:19-cv-00074-FB, ECF
No. 61 at 1, 4 (W.D. Tex. Feb. 27, 2019).

%5 Ura, supra note 63.

€ Alex Ura, “Texas Secretary of State David Whitley departs as legislative session ends,” Texas
Tribune, May 27, 2019, available at https://www texastribune.org/2019/05/27/texas-secretary-
state-david-whitley-forced-leave-oftice/.
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b. Kansas, Again

In our Kansas documentary proof of citizenship litigation described above, then-Kansas
Secretary of State Kobach similarly relied on evidence of supposed noncitizen registration
developed from driver’s license data (while, bizarrely, simultaneously claiming that he could not
use such data to ferret out noncitizen registration).

First, Kobach’s office compared the Kansas voter rolls to a list of holders of temporary
driver’s licenses (“TDLs”), a type of license only available in Kansas to individuals who, at the
time of their initial application, are temporary visitors from other countries. Kobach claimed to
have identified 79 individuals who had either registered or who attempted to register to vote,
who were TDL holders, but that number collapsed under scrutiny. As noted above, the court
found that “many confirmed instances of noncitizen registration or attempted registration in
Kansas were due to either applicant confusion or mistake.”®” Moreover, of the 79 TDL holders
flagged by Kobach, only 14 of those individuals had actually registered to vote; the vast majority
had submitted some type of application but were identified and rejected.®® In a state of
approximately 1.8 million registrants, only one of these 14 individuals had ever actually voted.®’
And the state’s own expert witness at trial conceded that it was possible that some of these
individuals may have naturalized before registering to vote, and “that a person is not necessarily
a noncitizen simply by virtue of appearing in the TDL file.””

Next Kobach’s expert witness conducted a telephone survey of 37 TDL holders—6 of
whom stated that they were registered or had attempted to register to vote.”’ From that
fraction—6 out of 37—Kobach’s expert estimated that 16.5% of noncitizens in Kansas are
registered to vote, a total of 18,000 noncitizens registered in the state.” Kobach described that
number in his opening statement at the trial as the best estimate of noncitizen registration in
Kansas. But that number also collapsed under minimal scrutiny. Besides the absurdly small
sample size, which is obviously too small to draw scientifically valid statistical inferences,
Kobach’s own expert admitted that his sample of TDL holders may have included citizens.
Moreover, a search in Kansas voter file—which includes every person who has submitted a
registration form in the state, even those who apply but fail to become registered—revealed that
none of these individuals had ever actually even applied to register to vote.” If anything,
Kobach’s survey of TDL holders suggested that there were zere noncitizens in Kansas who had
even attempted to register to vote.

87 See Fish v. Kobach, 309 F. Supp. 3d 1048, 1103 (D. Kan. 2018)
8 See id. at 1081.

8 See id.

N,

" See id. at 1089-90.

72 See id.

B See id.
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c. Virginia

In 2016 and 2017, the Public Interest Legal Foundation (“PILF™) published a pair of
reports titled “Alien Invasion,” featuring a UFO on the cover, and hyping a problem of
supposedly widespread noncitizen registration in Pennsylvania and Virginia. The reports
“included names, phone numbers, addresses and Social Security numbers of individuals removed
from voter rolls allegedly because they were noncitizens.”’* Many of named individuals,
however, turned out to be U.S. citizens. PILF was sued for defamation and voter intimidation,
and discovery revealed that PILF “had in its possession internal emails among ... election
officials raising concerns about how the records were being misrepresented,” as well as “other
warnings about citizens being mislabeled as noncitizens.”™ According to Protect Democracy
and other groups who represented the plaintiffs, PILF was “aware th[at] people they identified in
their report might be citizens,” but “ignored red flags,” including “warnings [that] came from
Virginia election officials.””

PILF ultimately settled the case. Under the terms of the settlement, PILF lawyer J.
Christian Adams was required to “offer[] a written apology to ... four Virginia voters” whom
PILF had falsely identified as noncitizens, and “also agreed to remove the personal information
of the accused from the reports and add a statement to the front of them acknowledging that they
falsely accused people of being noncitizens.””’

d. The Administration’s Plans for the 2020 Census

As we all know, the Supreme Court blocked the Trump Administration from adding a
citizenship question to the 2020 Census questionnaire, concluding in an opinion by Chief Justice
John Roberts that the Administration’s publicly-stated purpose of Voting Rights Act
enforcement was a “contrived” “distraction.””® But it was worse than that. In fact, Commerce
Secretary Wilbur Ross’s chief advisor on Census issues testified that the “first person” to suggest
adding a citizenship question to the 2020 Census to the incoming Administration was the

™ Tierney Sneed, “Ex-Trump Voter Fraud Commissioner Settles Lawsuit Over ‘Alien Invasion’
Reports Talking Points Memo, July 17, 2019, available at
https://talkingpointsmemo.com/muckraker/trump-voter-fraud-comissioner-defamation-lawsuit-
settled.

B

76 Sam Levine, “Voter Fraud Activist Will Apologize To Citizens He Accused Of Being Illegal
Voters,” Huffington Post, July 18, 2019, available at https://www huffpost.com/entry/j-christian-
adams-pilf-settlement n_5d309002¢4b04 19fd3298ec6.

.
8 Department of Commerce v. New York, 139 S. Ct. 2551, 2576 (2019).
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recently-deceased Dr. Thomas Hofeller,” widely known as the “the Michelangelo of
gerrymandering,”®® who had described adding the question as the first step in a redistricting
strategy that would be “advantageous to Republicans and Non-Hispanic Whites.”! In other
words, the Administration’s actual purpose in adding a citizenship question to the Census was
the diametric opposite of their stated reason: not to protect minority voting rights through better
enforcement of the Voting Rights Act, but to dilute the political influence of voters of color.

Although the Court has blocked the question for the 2020 Census questionnaire, the
Administration is moving forward with its plan to produce citizenship data that would facilitate
gerrymandering efforts, collected through various administrative sources. Earlier this week, the
AP reported that, as part of this effort, “[t}he U.S. Census Bureau is asking states for drivers’
license records that typically include citizenship data.”®? Leaving aside the illicit—and
apparently unconstitutional—discriminatory purpose behind this effort, there are serious
questions about the accuracy of citizenship data culled from state motor vehicle records, as
evidenced by the experiences in Texas, Kansas, and Virginia.

Conclusion

In sum, claims about widespread noncitizen registration and voting have proven time and
again to be largely unsubstantiated, grossly exaggerated, or sometimes downright false. Yet
these claims have been used repeatedly to justify restrictions on registration and voting. There
should be no doubt: election integrity is not served by these measures. To the contrary, such
efforts have prevented tens of thousands from voting, threatened many more with removal from
the rolls, and have undermined the American public’s confidence in our elections.

I thank you again for the opportunity to testify before you, and look forward to answering
any questions that you have.

7 New York v. Department of Commerce, No. 18-CV-2921, ECF No. 595, NYIC Pls.’ Letter
Mot. for an Order to Show Cause (“Show Cause Mot.”) at 1, No. 18-CV-2921 (S.D.N.Y. May
30,2019).

8 Michael Wines, “Deceased G.Q.P. Strategist’s Hard Drives Reveal New Details on the Census
Citizenship Question,” N.Y. Times, May 30, 2019, available at
https://www.nytimes.com/2019/05/30/us/census-citizenship-question-hofeller html.

8 New York v. Department of Commerce, No. 18-CV-2921, ECF No. 595-1, App. to NYIC Pls.”
Letter Mot. for an Order to Show Cause (“Show Cause App.”) Ex. D at 9 (PDF p. 63), (S.D.N.Y.
May 30, 2019).

82 “Census Bureau asks states for licenses that typically include citizenship data,” Associated
Press, October 14, 2019, available at hitps://www .cbsnews.com/news/census-bureau-asks-states-
for-licenses-that-typically-include-citizenship-data/.
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Chairwoman FUDGE. Thank you.
Mr. Ross, you are recognized for five minutes.

STATEMENT OF DEUEL ROSS

Mr. Ross. Thank you.

Good morning, Chairwoman Fudge, Ranking Member Davis, and
the Committee. My name is Deuel Ross. I am a senior counsel at
the NAACP Legal Defense Fund, or LDF. Thank you for the oppor-
tunity to testify about voting rights in the United States today.

Since its founding in 1940 by Thurgood Marshall, LDF has led
the fight to protect and advance the voting rights for Black Ameri-
cans and others. LDF’s efforts, however, have gotten much more
difficult since 2013 when the U.S. Supreme Court decided Shelby
County v. Holder. LDF attorneys argued Shelby County in the Su-
preme Court in defense of Section 5 of the Voting Rights Act.

As you know, Section 5 required covered States or jurisdictions
with histories of discrimination to seek preclearance from the U.S.
Department of Justice or a D.C. Federal court before implementing
change related to voting. The States had the burden of proving that
a change was nondiscriminatory. The Supreme Court, however,
held that Congress had not sufficiently justified the coverage for-
mula when it reauthorized the Voting Rights Act in 2006.

By ending preclearance, however, the Supreme Court let States
with a consistent record of voting discrimination act without any
scrutiny. The results have been predictable and devastating. With-
in hours of the decision, Texas revived its previously blocked photo
ID law. Within days, Alabama announced that it would enforce an
unprecleared photo ID law. Within months, New York declined to
hold elections to fill 12 legislative vacancies, denying representa-
tion to 800,000 voters of color in New York City.

Of course, LDF and others have continued to use the U.S. Con-
stitution and Section 2 of the Voting Rights Act which apply na-
tionwide to challenge discriminatory voting changes, but Section 2
in the Constitution placed the burden on voters to prove that the
changes are discriminatory. For example, in 2014, LDF won a case
in which Fayette County, Georgia, tried to change its method of
election from single-member districts to at-large voting after a
black commissioner died and they needed to hold special elections.
Section 2 was able to block that change.

In 2018, LDF convinced the 11th Circuit to block the largely
white city of Gardendale, Alabama’s intentionally discriminatory
attempt to secede from the more racially diverse Jefferson County
School Board. The secession would have transferred black voters
from the county board, in which those black voters had representa-
tion, to the Gardendale City Council in which Black voters had no
representation.

On the eve of the 2018 election, LDF represented black college
students in Prairie View, Texas, a place with a long history of dis-
crimination, where the county tried to cut on-campus early voting.
Counting officials responded to LDF’s lawsuit by adding weekend
and evening hours.

In Florida, voting rights for people with felonies were restored in
2018 by a ballot referendum but later—earlier this year, excuse
me, the Florida legislature responded by essentially imposing a poll



48

tax requiring voters who have otherwise served their sentence to
pay all fines and fees before they can register to vote.

Last week, LDF, the ACLU, and others presented evidence at a
hearing to try to stop this change before the 2019 elections. And
in a pending challenge to Alabama’s photo ID law, LDF has dem-
onstrated that discrimination is not a thing of the past. A promi-
nent State senator who supported the voter ID law for 10 years
stated that his purpose was to undermine the black power struc-
ture in Alabama, and other supporters have been caught on tape
calling black voters aborigines and plotting their efforts to suppress
the black vote. Black voters in Alabama were four times more like-
ly to have their provisional ballots rejected because they lacked
photo ID. All these changes would have been subjected to Section
5.

LDF has also continued to use Section 2 of the Voting Rights Act
to challenge at-large elections. For example, in 2017, a Federal
court ruled that Louisiana had intentionally discriminated when it
maintained at-large elections in Terrebonne Parish, Louisiana.

Unfortunately, this Voting Rights Act litigation, even when suc-
cessful, is slow and can cost millions of dollars. On average, it
takes 2 to 5 years for a Voting Rights Act case to be completed. For
example, in Texas, in 2016, the 5th Circuit Court of Appeals found
that Texas’ photo ID law violated Section 2, but during the 3 years
of litigation, hundreds of elected officials were voted into office, and
for the 500,000 voters who lacked ID, that win came too late.

LDF has tried to work to address these discriminatory changes
before they happen, but often, we have been stymied by the cost
and time that it takes to litigate these matters.

Given the myriad issues, Congress must act, first, through bills
like the Voting Rights Advancement Act or the Voting Rights
Amendment Act. Congress should restore preclearance. Congress
should also strengthen Section 2 of the Voting Rights Act by mak-
ing it easier for plaintiffs to block discriminatory voting changes
before an election.

As we prepare for the 2020 elections, we need to fix our democ-
racy, and it should not be up for debate. It is critical that Congress
make voting easier, not harder. It is time for bipartisan unity. It
is time to act.

Thank you.

[The statement of Mr. Ross follows:]
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L INTRODUCTION

Good morning, Chair Fudge, Ranking Member Davis, Representative
Butterfield and Representative Aguilar. My name is Deuel Ross, and I am a Senior
Counsel at the NAACP Legal Defense and Educational Fund, Inc. (LDF).1 Thank you
for the opportunity to testify on the state of voting rights litigation and other election
administration issues cross our country.

Since its founding in 1940 by Thurgood Marshall, LDF has been a leader in the
fight to secure, protect, and advance the voting rights of Black voters and other
communities of color. Through litigation, public policy, and public education, LDF’s
mission is to expand democracy, eliminate racial disparities, and fulfill the U.S.
Constitution’s promise of equal justice for all. From LDF’s earliest days, protecting
the right to vote for Black people has been at the epicenter of our work. Beginning
with Smith v. Allwright 2 LDF’s successful U.S. Supreme Court case challenging the
use of whites-only primary elections in 1944, LDF has been fighting to overcome a
myriad of obstacles to ensure the full, equal, and active participation of Black voters.

LDF’s mission to protect voting rights, however, has gotten much more difficult
in the years since the U.S. Supreme Court’s 2013 decision in Shelby County. Alabama
v. Holder.? LDF attorneys argued the Shelby County case in the Supreme Court and
defended Congress’s reauthorization of preclearance review under Section 5 of the
Voting Rights Act (Section 5). The Shelby County decision, however, held that
Congress had not sufficiently updated the “coverage formula”—which identifies those
places subject to preclearance—when Congress last reauthorized Section 5 in 2006.4

The Shelby County decision has had a devastating effect on citizens of color’s
right to vote. It effectively ended preclearance review, making it extremely difficult
to stop discriminatory voting changes before they occur. Since that decision in 2013,
LDT has had to make innovative use of the U.S. Constitution, the Voting Rights Act
(VRA), and lesser known mechanisms to defend voting rights and to replicate what
we all lost. LDF has continued to challenge numerous changes related to voting in
places formerly covered by Section 5. Each of these changes were or would have been
subject to preclearance review. Often LDF has proven or offered substantial evidence
that these changes were the product of unconstitutional intentional discrimination.

! LDF has been completely separate from the National Association for the Advancement of Colored People
(NAACP) since 1957—although LDF was originally founded by the NAACP and shares its commitment to
equal rights

2321 U.S. 649 (1944).

3570 U.S. 529 (2013).

¢ Congress most recently reauthorized the VRA in 2006. Between Qctober 2005 and July 2006, the House
Judiciary Committee had 12 hearings, called 46 witnesses, and compiled more than 12,000 pages of
evidence from over 60 groups and individuals. The Senate had 9 hearings and called 46 witnesses between
May and July 2006. See Shelby Caty., Ala. v. Holder, 811 F. Supp. 2d 424, 435 (D.D.C. 2011) (describing
the 2006 reauthorization record and acknowledging that it was “one of the most extensive legislative
records in the Committee on the Judiciary’s history.”).

2
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In a regularly updated report entitled “Democracy Diminished: State and Local
Threats to Voting Post-Shelby County, Alabama v. Holder,” LDF also continues to
track and meonitor various discriminatory voting changes employed across America.’

In addition, in States in the Deep South and elsewhere, LDF has used hitigation
and advocacy to address issues like discriminatory methods of election, barriers to
registration, untrained poll workers, polling place closures, and voting machine
problems.

Beyond litigation, LDF has a “Prepared to Vote” program, which is designed to
work with local partners to educate voters before Election Day about their rights at
the polls, and to be on the ground with trained volunteers to assist voters with
problems on Election Day. A new LDF report entitled “Democracy Defended: Analysis
of Barriers to Voting in the 2018 Midterm Elections” describes the many issues that
voters encountered in the 2018 election.® Copies of both the “Democracy Diminished”
and “Democracy Defended” reports have been submitted to the Committee.

Based on our ongoing efforts to expand voting rights and strike down barriers
to voting, LDF is well-qualified to state that there is an urgent need for Congress to
act now to strengthen the Voting Rights Act and improve election administration.

II.  VOTING RIGHTS LITIGATION

A. Background

The VRA is “the crown jewel” of civil rights laws. It is one of our Nation's most
successful pieces of legislation ever. For nearly a century before enactment of the VRA
in 1965, States and the federal government had used the law and extra-judicial
violence to thwart voting rights for people of color. From 1876 to 1965, the Fifteenth
Amendment to the U.S. Constitution, which prohibits racial discrimination in voting,
was a dead letter law.? Since 1965, however, the efforts and votes of bipartisan
Congresses to first enact and then to periodically renew Section 5 and, where needed,
improve the VRA have made real the promises of non-discrimination in voting. Today,
the VRA rightfully remains the centerpiece of ongoing congressional efforts to enforce
the Fourteenth and Fifteenth Amendments to the U.S. Constitution.

5 Leah Aden, “Democracy Diminished,” NAACP LDF Thurgood Marshall Institute (last updated Aug. 30,
2019), hitps//www.naacpldf.org/wp-content/uploads/State-local-responses-post-Shelby-8.30.19-1.pdf,

§ Democracy Defended, NAACP LDF Thurgood Marshall Institute, (Sept. 6, 2019)
https//www.naacpldf.org/wp-content/uploads/Democracy_Defended__9_6_19_final.pdf

7 See generally Deuel Ross, Pouring Old Poison into New Bottles: How Discretion and the Discriminatory

?dmi?istration of Voter ID Laws Recreate Literacy Tests, 45 COLUM. HUM. RTS. L. REV. 362, 368-73
2014,
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But the VRA of 1965, or even 2005, is not the VRA we have today.® In 2013,
the Shelby County decision gave States and municipalities carte blanche to unleash
discriminatory voter suppression schemes. The Supreme Court’s decision effectively
ended Section 5 preclearance review, which had required jurisdictions across the
country, though primarily in the South, to (a) provide notice of every proposed change
related to voting and to (b) demonstrate to the federal government that any proposed
change was non-discriminatory before the jurisdiction could implement that change.?

By ending preclearance review, the Shelby County decision let jurisdictions
with a consistent record of voting discrimination change their laws without any
scrutiny. The result was predictable. For example, within hours of the decision, Texas
revived a voter photo identification (ID) law that had previously been blocked under
Section 5.1 Within days of the decision, Alabama announced that it would move to
enforce a photo ID law that it had refused to submit to preclearance.!! And within
months, New York departed from past practices and declined to hold special elections
to fill 12 legislative vacancies, denying representation to 800,000 voters of color.!2

Even more alarming, voter suppression has spread to locations that were not
covered by Section 5 preclearance review. In the six years since the Shelby County
decision, places like Arkansas,!® Pennsylvania,!4 Kansas,! North Dakota,!$ and
Wisconsin!? have adopted the types of voter suppression practices that are more
closely associated with states with much longer histories of overt discrimination.

Moreover, decades old election administration problems like at-large methods
of election, closing of polling places, and limits on voter registration opportunities still
act as barriers to voting in Alabama, Arkansas, Louisiana, Georgia, and elsewhere.

8 The Department of Justice reports that in just the three years before the Shelby decision, between 2010~
2013, it considered 44,790 voting changes under Section 5. Section 5 Changes By Type and Year, Total
Section 5 Changes Received By The Attorney General 1965 Through 2013,

hitps://www justice.gov/crt/section-5-changes-type-and-year-2 {last visited June 24, 2019).

9 Between 1982 and 2006, DOJ objections blocked over 700 voting changes based on a determination that
the changes were discriminatory. HR.Rep. No. 109-478, at 21.

© Ed Pilkington, Texas rushes ahead with voter ID law after Supreme Court decision, The Guardian
(June 25 2013), https//www.theguardian.com/world/2013/jun/25/texas-voter-idsupreme-court-decision.

1 Kim Changler, “Alabama photo voter ID law to be used in 2014, state officials say,” Alabama Media
Group (June 25, 2013), https'//www.al.com/wire/2013/06/alabama_photo_voter_id_law_to.html.

2 Democracy Diminished at 36,

13 Martin v. Kohls 444 SW 3d 844 (Ark. 2014).

4 Applewhite v. Commonwealth, No. 330 M.D. 2012, 2014 WL 184988 (Pa.Commw.Ct. Jan. 17, 2014) -
(unreported).

15 Fish v. Kobach, 309 F. Supp. 3d 1048 (D. Kan. 2018).

16 Brakebill v. Jaeger 905 F. 3d 553 (8th Cir. 2018).

17 Frank v. Walker 819 F. 3d 384 (7th Cir. 2016); One Wisconsin Institute, Inc. v. Thomsen 198 F. Supp.
3d 896 (WD Wis. 2016).

4
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B. Post-Shelby LDF Litigation

Despite the Shelby County decision, we still have Section 2 of the VRA, the
provision that authorizes private actors and the U.S. Department of Justice to
challenge discriminatory voting practices in federal court.’® Section 2 applies
nationwide, but it places the burden on voters harmed by discrimination to bring
litigation to prove that a law has a discriminatory result or purpose. Section 2 is the
main protection available to people of color after the Shelby County decision in 2013.19

As a result of litigation brought under Section 2 or the U.S. Constitution, LDF
has convinced numerous federal judges—appointed by Democratic and Republican
Presidents alike—to act as our democracy’s checkpoint or to expand voting rights.

In formerly covered jurisdictions, LDF has successfully challenged voting
changes that would have been blocked by Section 5. In Texas, the Fifth Circuit U.S.
Court of Appeals held in 2016 that Texas’s ID law violated Section 2.2 The same law
was previously blocked by Section 5 in 2012.2! On remand, the trial court found that
Texas had enacted the law for the purpose of discriminating against voters of color.22

In 2016, the largely white City of Gardendale, Alabama attempted to secede
from the more diverse Jefferson County School Board. The Gardendale secession
would have effectively transferred Black voters from the County School Board’s
election system—in which Black voters have some representation—to the jurisdiction
of Gardendale city council’s at-large election system in which Black voters have no
representation at all.? In 2018, the Eleventh Circuit U.S. Court of Appeals blocked
the secession after LDF successfully proved that Gardendale was motivated by racial
discrimination.2t Before Shelby County, the Department of Justice had used Section
to block similar discriminatory school district secessions in Alabama and elsewhere.25

In 2015 in Fayette County, Georgia, the County Commission tried to revert to
an at-large voting system in a special election to replace a Black Commissioner who
had died unexpectedly. LDF won a Section 2 ruling that stopped this change and

852 11.8.C. § 10301.

19 Shelby Cty., 570 U.S. at 536-37.

2 Veasey v. Abbott 830 F. 3d 216 (5th Cir. 20186) {en banc).

2t Texas v. Holder, 888 F.Supp.2d 113, 144-45 (D.D.C. 2012), vacated and remanded, __ US. __, 133
S.Ct. 2886 (2013).

22 Veasey v. Abbott, 249 F. Supp. 3d 868 (S.D. Tex. 2017).

23 Stout v. Jefferson County Bd. of Educ., 250 F. Supp. 3d 1092, 1142, 1183 (N.D. Ala. 2017 (finding that
the all-white Gardendale city council had declined to appoint a Black person with more experience to the
proposed city board of education and ordering the appointment of a Black member).

2 Stout v. Jefferson County Bd. of Educ. 882 F. 3d 988 (11th Cir. 2018).

% See, e.g., Lee v. Chambers County Bd. of Educ. 849 F. Supp. 1474, 1479 (M.D. Ala. 1994); Robinson v.
Alabama State Dept. of Educ., 652 F.Supp. 484, 485-86 (M.D.Ala.1987) (three judge court).

5
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required the election to use single-member districts, which allowed Black voters to
again elect their preferred candidate.28

LDF also has several pending cases in formerly covered states opposing voting
changes under Section 2 or the U.S. Constitution. For instance, on the eve of the 2018
election, LDF filed a motion for a temporary restraining order on behalf of Black
students at the historically Black Prairie View A&M University in Waller County,
Texas. County officials have long discriminated against Black students in Prairie
View. In 2018, the students sought to stop cuts to early voting hours, which would
have left Prairie View without any early voting opportunities on weekends, evenings,
or during the first week of early voting. In response to LDF’s ongoing case, however,
county officials agreed in 2018 to add several hours of early voting in Prairie View .2

In June 2019, LDF and others filed a lawsuit to stop Florida from effectively
imposing a poll tax on people with felony convictions attempting to register to vote.
The rights of many people who have served their time were restored in 2018 when
Florida voters’ overwhelming passed Amendment 4. Earlier this year, however, the
Florida Legislature enacted a law that, amongst other requirements, mandates that
people with past felony convictions pay all of their civil or other fees before being able
to register. LDF attorneys recently presented evidence at a hearing seeking a
preliminary injunction to stop this discriminatory change before the 2019 elections.28

And, in 2015, LDF brought a lawsuit challenging Alabama’s discriminatory
photo voter ID law.2% Among other evidence, LDF showed that a state senator who
had for over a decade led the effort to enact a strict photo ID law had promised that
it would undermine Alabama’s “black power structure” and that other legialative
sponsors had been recorded planning ways to discourage Black people from voting.3¢
A study by Dr. Zoltan Hajnal at the University of California, San Diego, comparing
the 2012 and 2016 presidential elections, found that, after Alabama implemented its
ID law, turnout in its most racially diverse counties declined by almost 5 percentage
points, which is even more than the drop in similarly diverse counties in other
states.3! This case is currently pending on appeal before the Eleventh Circuit.

% (Ga. State Conf. of the NAACP v. Fayette Cty. Bd. of Comm'rs, 118 F.Supp.3d 1338 (ND Ga. 2015).

21 NAACP LDF Press Release, Waller County Modestly Expands Early Voting in Prairie View, LDF’s Suit
Still Pending (Oct. 25, 2018), https'//www.naacpldf.org/press-release/waller-county-modestly-expands-
early-voting-prairie-view-1dfs-suit-still-pending-2/.

2 NAACP LDF Press Release, Groups File Motion for Preliminary Injunction to Block SB7066 (Aug. 8,
2019), https://iwww.naacpldf org/press-release/groups-file-motion-for-preliminary-injunction-to-block-
sh7066/.

2 (Greater Birmingham Ministries v. Merrill, 250 F. Supp. 3d 1238 (N.D. Ala. 2017).

% Scott Douglas, “The Alabama Senate Race May Have Already Been Decided,” N.Y. Times (Dec. 11,
2017), httpsi//www.nytimes.com/2017/12/1 l/opinion/roy-moore-alabama-senate-voter-suppression html
31 Zoltan Hajnal, The Effect of Alabama’s Strict Voter ID Law on Racial and Ethnic Minority Turnout
(April 12, 2017),

httpsi//documentcloud.adobe.com/ink/track?uri=urn%3Aaaid%3Ascds% 3AUS%3AB52¢0485 - 70a3 4aa7-
b4ec-3¢0137037522.

6
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Further, LDF has used Section 2 to expand democracy by attacking existing
at-large voting systems that would not have been subject to Section 5 review. These
Section 2 cases seek to integrate state courts and other localities across the country.
In 2017, LDF proved that the Louisiana Legislature had intentionally maintained at-
large elections for the state courts in Terrebonne Parish to prevent the election of a
Black judge in violation of Section 2 and the U.S. Constitution.?? Last week, in Section
2 litigation brought by LDF, a federal court ordered the City of Pleasant Grove,
Alabama to change from at-large elections to a cumulative voting system.33 And,
earlier this year, LDF filed an ongoing Section 2 case challenging the Arkansas Court
of Appeals’ electoral districts and the at-large system for the State Supreme Court.34

Finally, beyond Section 2, LDF continues to use other federal laws like the
National Voter Registration Act (NVRA) or state constitutions to improve election
administration and challenge voter suppression tactics. In 2014, for example, LDF
won an NVRA case, in which the Fifth Circuit ruled that the Louisiana Secretary of
State is responsible for enforcing compliance with the NVRA across all relevant state
agencies.35 The NVRA requires states to offer voter registration opportunities at
drivers’ license and welfare benefits offices. And, in 2014, LDF filed an amicus brief
in the Arkansas Supreme Court in a successful challenge to a voter ID law.38 LDF
offered unique evidence that over 1,000 ballots were rejected because of this law.37

C. The Limits of Litigation

Unfortunately, voting rights litigation is slow and expensive. The parties often
spend millions litigating these cases. 38 The cases take up significant judicial
resources.?® And the average length of Section 2 cases is two to five years.10 But, in
the years during a case’s pendency, thousands and, in some cases, millions of voters
are effectively disenfranchised. In Texas, for example, the Fifth Circuit affirmed the
finding that over half a million registered voters and up to a million eligible voters

32 Terrebone Par. Branch NAACP v. Jindal, 274 F.Supp.3d 395, 462 (MD La. 2017).

% Anna Beahm, “Pleasant Grove voting method changed to cumulative voting, according to approved
settlement,” Alabama Media Group (Oct. 13, 2019), https//www.al.com/news/2019/10/pleasant-grove-
voting-method-changed-to-cumulative-voting-according-to-approved-settlement. html,

3t NAACP LDF Press Release, LDF Files Lawsuit to Ensure Black Voters Have Voice in Electing Judges
to Highest State Courts in Arkansas (June 10, 2019), httpsi//www.naacpldf.org/press-release/ldf-files-
lawsuit-to-ensure-black-voters-have-voice-in-electing-judges-to-highest-state-courts-in-arkansas/

35 Scott v. Schedler, 771 F.3d 831 (5th Cir. 2014).

3 Martin v. Kohls 444 SW 3d 844 (Ark. 2014).

3 Amicus Curiae Brief by NAACP LDF, et al., Martin v. Kohls, 2014 WL 4950020 (Aug. 11, 2014).

3 NAACP LDF, The Cost (in Time, Money, and Burden) of Section 2 of the Voting Rights Act Litigation
(Feb. 14, 2019), https://www.naacpldf.org/wp-content/uploads/Section-2-costs02.14.19.pdf.

* Federal Judicial Center, 2003-2004 District Court Case-Weighting Study, Table 1 (2005) (finding that
voting cases consume the sixth most judicial resources out of sixty-three types of cases analyzed).

4 Voting Rights Act’ Section 5 of the Act — History, Scope, and Purpose: Hearing Before the Subcomm. on
the Constitution of the H. Comm. on the Judiciary, 109th Cong. 92 (2005) (“T'wo to five years is a rough
average” for the length of Section 2 lawsuits).
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were negatively impacted by the state’s voter ID law. But during the three years of
litigation in which Texas was free to use its law, Texans elected dozens of members
of Congress, the Governor, Attorney General, and over a hundred state legislators,
trial judges, and district attorneys. For the 500,000 Texans disenfranchised by the
discriminatory ID law the remedy we won in 2016 came too late for these elections.

The beauty and innovative genius of Section 5 preclearance review was that it
allowed federal authorities to stop voting discrimination before it inevitably harmed
voters in a variety of federal, state or local elections. That is why voters of color in
states with a demonstrated pattern of discrimination needed-—and still need—laws
to safeguard their fundamental right to vote. For nearly 50 years, members of
Congress and Presidents from both parties have supported Section 5 and other
legislation to address discrimination in voting before it can affect voters in elections.
This Congress must again take up the mantle to fight racial discrimination in voting.

III. ELECTION ADMINISTRATION ADVOCACY

In many ways, 2018 was a good year for our democracy. Millions of voters
turned out! and we saw many historic many firsts, including the first ever election
of Native American women4? and Muslim-American women?3 to Congress.

Although voter turnout was at an all-time high, many more people would have
voted in the absence of under-resourced poll workers or under-serviced election
machinery. Unfortunately, while the harms of election administration problems like
poorly trained poll workers and outdated machines are obvious, these problems are
jeopardizing and creating barriers to the basic right to vote. After-the-fact litigation
offers too few remedies, for too few voters, and too often those remedies come too late.

For that reason, LDF has developed its Prepared to Vote advocacy program.
Every year LDF creates, prints, and distributes thousands of palm cards, flyers, and
other informational material to educate voters about their rights before, during, and
after an election. LDF alsoc sends dozens of well-trained volunteers to states like
Louisiana, Mississippi, Missouri, and South Carolina on Election Day to help voters
in real-time at the polls.#* The “Democracy Defended” report summarizes the many
issues that LDF confronted and tried to resolve for voters on Election Day in 2018.

41 Camila Domonoske, A Boatload Of Ballots: Midterm Voter Turnout Hit 50-Year High (Nov. 8, 2018),
https!//www.npr.org/2018/11/08/665197690/a-boatload-of-ballots-midterm-voter-turnout-hit-50-year-high
42 Eli Watkins, First Native American women elected to Congress, CNN (Nov. 7, 2018),
https'//www.cnn.com/2018/11/06/politics/sharice-davids-and-deb-haaland-native-american-
women/index.html

4 Tara Isabella Burton, Tlaib and Omar are the first Muslim women elected to Congress. They're also so
much more, Vox (Nov. 8, 2018), https://www.vox.com/2018/11/8/18072610/rashida-tlaib-ilhan-omar-
congress-election-muslim-women

# Prepared to Vote, NAACP LDF, https:/www.naacpldf org/case-issue/prepared-to-vote/

8
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In Richland County, South Carolina, voters reported that machines were
changing their selections.®3 Officials worked to address the issue, but the county
elections director told LDF that he only had one technician for every five polling sites.
In Charleston County, LDF observed over three hour wait-times at predominately
Black polling sites. These long waits were caused by insufficient numbers of voting
machines, computer malfunctions, and ill-trained poll workers enforcing the state
voter photo ID law .46

In Missouri, LDF volunteers contacted local officials about touchsereen voting
machines that were incorrectly switching votes. LDF began recommending that
people use paper ballots until election officials corrected the problem. LDF had a
private citizen removed from outside a polling place because she was providing false
information about the forms of photo ID required to vote. Because of a lack of Spanish-
language ballots, LDF volunteers had to assist Spanish speaking voters with casting
ballots. LDF also helped a Black voter who was turned away after he tried to vote
with an expired ID. Although the voter was able to return with a different form of ID
to vote, the ID law caused an extra unnecessary hurdle to vote.47

In Madison County, Mississippi, LDF witnessed a number of voters who were
either turned away or required to cast provisional ballots because poll workers could
not find these voters’ names in the electronic poll-book. In fact, however, most of these
voters were registered to vote. Poll workers had simply failed to check the printed
supplement to the electronic poll book to find voters’ names. Following the election,
LDF, One Voice, and the Mississippi Center for Justice filed a public records request
with the Madison County Election Commission inquiring about the voter roll purges
that took place prior to the election. 48

In Louisiana, at precincts in Orleans Parish, LDF found polling places
inaccessible because they lacked handicap accessible entrances and ramps, adequate
parking, and even adequate lighting. At one polling place, LDF volunteers saw a poll
worker using a cell phone flashlight to direct voters because of poor lighting. Although
state law permits voters who lack acceptable ID to sign an affidavit to verify their
identity before casting a ballot, voters without 1D are often turned away because poll
workers make the discretionary decision not to inform voters of the affidavit option.4?

And, in Alabama, many voters who were listed as “inactive” were told they
must cast provisional ballots, even though state law allows inactive voters to cast

# httpst/thehill.com/homenews/campaign/415152-voters-in-south-carolina-say-voting-machines-are-
changing-their-choices

4 Democracy Defended at 21-24.

¥ 1d. at 19-20.

8 1d. at 15-18.

% 1d. at 13-14.
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regular ballots if they fill out a new registration form. LDF has repeatedly written
letters to Alabama’s Secretary of State to ask him to address this training issue.50

IV. CONGRESS MUST ACT TO DEFEND VOTING RIGHTS

We should not be surprised by problems like discrimination in voting and
election administration issues that disproportionately affect voters of color. But, we
should be ashamed if Congress does not urgently act to restore the VRA to full
strength and to pass other reforms to relieve the burden on voters and local officials.

LDF and others have long warned that increased voter suppression would be
the consequence of the Shelby County decision. Despite our vigorous litigation and
advacacy efforts to fend off voter suppression, the current VRA can only get us so far,
The evidence of widespread discrimination against Black voters is overwhelming.

Therefore, Congress must not only restore Section 5 preclearance review, it
should also strengthen Section 2 and other provisions. Congress may, for example,
lessen the burden on plaintiffs to achieve preliminary relief against discriminatory
voting laws. Plaintiffs should not have to wait up to five years or spend millions to
win a Section 2 case. By strengthening Section 2, Congress can again “shift the
advantage of time and inertia from the perpetrators of the evil to its victims.”s!

Likewise, state and local election officials are well-aware of the problem of old
voting machines and ill-equipped poll workers. Many officials, however, simply lack
the funds needed to buy new equipment or adequately train poll workers. A 2014
report from the Brennan Center for Justice, for example, found that the majority of
America’s voting machines are obsolete.?2

Congress should give states the necessary funds to purchase new, secure voting
technology, and to properly train poll workers. Congress can also lessen the burden
on voters and poll workers by enacting reforms like automatic voter registration and
early voting for federal elections. If we are serious about the well-being of our
democracy, Congress must ensure that poorer jurisdictions and communities of color
are not stuck with long lines and old equipment staffed by untrained poll workers.

. Moreover, as our democracy faces new and pervasive threats, Congress must
act to ensure the actual integrity of our elections. Digital platforms are being used to
discourage Black voters from voting and to sow racial division. It is critical therefore
that Congress act to investigate and regulate these activities. Congress must reframe

50 1d. at 3-6.

51 South Carolina v. Katzenbach, 383 U.S. 301, 328 (1966).

2 Lawrence Nordin, America’s Voting Machines at Risk, Brennan Center for Justice (Sept. 15, 2014),
https://www.brennancenter.org/publication/americas-voting-machines-risk#Executive%20Summary.
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the conversation from important, but narrow issues like privacy, to a conversation
that examines racial injustice and voter suppression in digital social media.

V. CONCLUSION

The undermining of the VRA by the Shelby County decision has made our
democracy vulnerable and allowed for voter suppression to go unchecked. One
election in which the fundamental right to vote is restricted is one election too many.
Prior to that decision, Section 5 would have prevented many of the discriminatory
voting changes at the local and statewide level that LDF is challenging in court. But,
it would not have reached other issues like long lines and faulty voting machines.

As we prepare for state, federal and local elections in 2020, it is critical that
Congress act to restore federal preclearance, using provisions such as those proposed
in the Voting Rights Advancement Act or Voting Rights Amendment Act, support
funding for local officials, and enact laws that make voting easier rather than harder.

The need to fix our democracy should not be up for debate. It’s time for unity.
It is time to act. Thank you.

11
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Chairwoman FUDGE. Thank you.

And I thank you all for your testimony.

We will now begin questioning. Each member of the panel will
have five minutes. I am going to kind of try to hold them to that
if we can. We have a couple more panels.

So I would now yield to Chairperson Lofgren for your five min-
utes. You are recognized for five minutes.

The CHAIRPERSON. Well, thank you very much, Chairwoman
Fudge.

You know, when Chief Justice Roberts wrote the Shelby decision
striking down the Voting Rights Act, he said—and this is a quote—
“voting discrimination still exists, no one doubts that.” So, clearly,
the record is ample that discrimination continues to occur across
the United States, and a compelling case has been made why we
need to revitalize the Voting Rights Act. And I appreciate the testi-
mony you have given today along those lines. That is a critical so-
lution.

Having said that, there are some States that were never covered
under preclearance, some that bailed out. So I am wondering, in
addition to the Voting Rights Act, which we are committed to, are
there other changes or laws that the Congress should enact to al-
leviate the continued effects of racial discrimination?

Ms. CLARKE. Thank you for that question. I will observe that
there are some States, like Tennessee and Kentucky, that just
barely escape coverage under Section 5, where we are seeing exten-
sive voter suppression efforts today. One stark example arises out
of Tennessee, where after groups on the ground made extraor-
dinary efforts to reach almost 90,000 not yet registered people,
State lawmakers put a new law on the book that imposes draco-
nian, burdensome, and costly requirements, including criminal pen-
alties on groups that are working to register people to vote. No
doubt this is a textbook example of voter suppression and the kind
of tactic that would be blocked if we had a Section 5 review process
that applied to the State of Tennessee.

As Chairwoman Fudge indicated, we should follow the truth. And
it is my firm belief that Congress should respond to the record that
you amassed, indicating where the problems lie, and apply a rem-
edy that is responsive to those issues.

Mr. Ho. Chairperson Lofgren, I thank you for that question.
There are elements of H.R. 1 that I think would be very positive
in terms of protecting voting rights. And I just want to focus on
one, that is the provision of H.R. 1 that provides for election day
registration. About 20 States have election day registration, includ-
ing the Ranking Member’s home State of Illinois and your home
State of California. The States that have election day registration
tend to have turnout that is about 5 to 10 percentage points higher
than the States that don’t. It is the single reform that there is a—
has the broadest consensus among political scientists that it facili-
tates participation, particularly among young people, mobile voters
who have moved recently, African Americans, historically disadvan-
taged groups.

We have heard a little bit about purges, erroneous removals of
voters from the rolls. Election Day registration can be a valuable
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safety net in making sure that any voters who are purged erro-
neously do end up getting to participate on Election Day.

The CHAIRPERSON. Thank you for that.

I know my time is almost up, but it also helps if the Russians
hijack the registration rolls. It is actually protection against that
kind of cyber mischief, that with same-day registration, we would
prevent them from ruining our elections, but—the final comment.

Mr. Ross. Thank you, Madam Chairperson. In addition to the
other provisions of H.R. 1, LDF supports early voting in Federal
elections. Obviously, it offers the opportunity to cut down on some
of the election administration issues that we have seen, like long
lines, voters having to wait three or four hours in order to vote. If
voters have multiple days on which to vote and ample opportunity
to do so, then those kinds of issues will be cut down.

I also wanted to briefly comment on a State that was not covered
by Section 5, which is Arkansas which is the ACLU and LDF and
others were involved in litigation there to challenge a photo ID law,
which was successful initially, only for the State to turn around
and pass a new photo ID law shortly thereafter. LDF is currently
in court now challenging the way in which the Court of Appeals of
Arkansas and the Arkansas Supreme Court are elected, and the
function is that the Court of Appeals in particular is elected in
such a way that keeps black voters from having an opportunity to
elect a candidate of their choice.

The CHAIRPERSON. Thank you very much. I see my time has ex-
pired, Madam Chairwoman.

Chairwoman FUDGE. Thank you very much.

Ranking Member Davis, you are recognized for five minutes.

Mr. DAvis of Illinois. Thank you, Madam Chairwoman. And
thanks again to our witnesses. I appreciate the opportunity and I
appreciated your testimony.

I will start with you, Mr. Ho. Do you agree that accurate voter
rolls are a critical part of our election administration and required
by the NVRA?

Mr. Ho. Of course, I do. And part of maintaining accurate rolls,
I think, is making sure that voters are not purged inaccurately.

Mr. DAvVIS of Illinois. What are the best practices, then, for main-
taining timely voter roll hygiene?

Mr. Ho. Well, I think about 19 States in recent years have adopt-
ed a form of automatic voter registration, which ensures that when
voters move, for example, their registrations are automatically up-
dated with the State. It is a way, I think, of both facilitating par-
ticipation and also making sure that there isn’t so-called dead wood
on the rolls of voters who have moved but their registration infor-
mation remains out of date.

Mr. DAVIS of Illinois. So give me an example of a couple of States
that have done that and that you support. So you are saying once
they move, it is automatically updated, and you are fine with that,
versus other practices that exist in States like Ohio, for example,
where we did one of our hearings?

Mr. Ho. Yes. I think it is much better when a voter updates their
information with the State, whether it is with the DMV or a social
service agency or something like that, to automatically update their
registration in accordance with that address change, rather than
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relying on a kind of archaic system of sending the voter a card and
asking them to write their new information on it, or treating the
failure to return a piece of what looks like junk mail to a lot of peo-
ple, as evidence of the fact that they have moved or are no longer
eligible.

So I think I mentioned, I believe, 19 States have adopted some
form of automatic registration. This includes States like Oregon,
Alaska—I don’t have the complete list, but the National Conference
of State Legislatures maintains a very comprehensive and up-to-
date list of practices like that.

Mr. DAvis of Illinois. Okay. What has the ACLU’s interaction
with the Election Assistance Commission been in trying to address
the ballot access concerns that you raise in your testimony?

Mr. Ho. In my role at the ACLU, my primary job is to oversee
our litigation. So I don’t have, myself, direct contact with the EAC.

Mr. DAvis of Illinois. You haven’t sued the EAC?

Mr. Ho. I am sorry?

Mr. DAvIS of Illinois. You have not filed a lawsuit against the
EAC, right?

Mr. Ho. Well, I was about to say, my one interaction has been
litigation against the EAC over—and I detail this in my written
testimony—over a unilateral, and what the D.C. circuit found, un-
lawful move by former executive director Brian Newby to add docu-
mentary proof of citizenship instructions to the Federal voter reg-
istration form.

Mr. Davis of Illinois. So you are not aware of any ACLU inter-
action to try and work with EAC to ensure that we address some
of your concerns?

Mr. Ho. I am not, but I think the appropriate person in my office
to talk to would be a member of our Washington legislative office,
and I am happy to follow up with them to see——

Mr. DAvis of Illinois. Please do. Please do.

Mr. Ho [continuing]. What contacts there have been.

Mr. Davis of Illinois. I appreciate it.

Ms. Clarke, you mentioned long lines at polling places, ineffective
language assistance, and faulty technology as types of current voter
suppression. In your opinion, can we leverage 21st century tech-
nology to address these concerns?

Ms. CLARKE. We absolutely can. And I do think that better ma-
chines that are not hackable, that provide a paper trail, audit sys-
tem, so that we can ensure public confidence to voters when they
cast their ballots, that the ballot is indeed being handled and the
vote is being cast for the person that they wanted is incredibly im-
portant.

Georgia is probably exhibit A when it comes to the work that
must be done to update our voting machines and voting technology.
In a lawsuit that we brought with the Coalition for Good Govern-
ance, we got a Federal court to, for the very first time in our coun-
try’s history, overturn and reject the entire State system. Georgia
is working right now to put in place new machines, new tech-
nology, and we do think that this will produce better outcomes for
voters in the State of Georgia going forward.

Mr. DAvis of Illinois. Great.
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Mr. Ross, it was great talking with you before the hearing. I am
proud to represent what many consider to be the birthplace of the
NAACP in Springfield, Illinois. We have got great opportunities to
highlight some of the artifacts from the 1908 race riots that are
being uncovered, and the archaeology is happening right now. So
I look forward to working with the NAACP in the future to get
those on display. It is an important message to send in the land
of Lincoln.

But one of the areas under the Committee’s jurisdiction that
most concerns me is the ability of those with disabilities to vote.
With your experience in the election arena, what can we do as Con-
gress to help facilitate a better voting experience for the disabled?

Mr. Ross. So I will say that, you know, LDF’s work is not pri-
marily in the disability rights arena, but we have done—we have
a Prepared to Vote program, which is focused on election day as-
sistance for voters, and one of the things that we often see are
issues like access to the polls for handicapped voters or issues with
access for voters who may be undereducated or have disabilities
like blindness and things like that.

And so I think one of the things that Congress can and should
do is to offer more funding for local jurisdictions, for updated voting
machines, for training of poll workers so that they can address
these kinds of access issues, and, you know, allow for people who
want to vote to be able to do so.

Mr. DAvVIS of Illinois. Great. Thank you.

I yield back.

Chairwoman FUDGE. Thank you.

Mr. Aguilar, you are recognized for 5 minutes.

Mr. AGUILAR. Thank you, Madam Chairwoman. I appreciate the
panel and their testimony.

Ms. Clarke, I will start with you. In your testimony, I want to
make sure I understood this, how many Section 2 lawsuits has the
current administration filed?

Ms. CLARKE. Zero.

Mr. AGUILAR. We have been in a couple of these hearings around
the country, and our colleague, Mr. Butterfield, always does a very
good job, and since he is not here, I will ask his question. How
much does a Section 2 lawsuit typically cost, and what are the re-
sources? And if you could chime in here too afterwards, Mr. Ross,
what are the resources that go into filing a Section 2 lawsuit?

Ms. CLARKE. Thank you for that question. These lawsuits can
run in the ballpark of hundreds of thousands of dollars. Studies
have shown that voting rights cases are among the most complex
cases that are heard by Federal courts. Often, these cases require
that civil rights groups, like ours, retain experts to conduct exten-
sive demographic analyses, produce maps, and so forth. This is not
a sustainable way to deal with the crisis of voter suppression and
widespread rampant voting discrimination that we face in our
country. These cases are not just costly, but they are long and pro-
tracted and can take several years to bring to final resolution,
meaning that voters on the ground are literally experiencing and
living the effects of having a discriminatory law or practice on the
books in their community each and every single day.
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I started off my career in the Justice Department enforcing the
Voting Rights Act. Section 5 was a part of that work. It is a pre-
emptive strike to discrimination. It means that officials in Texas
and Georgia and all the places that we have been talking about
today would never have been allowed to put these discriminatory
tactics on the books if we had Section 5 in place.

I think the work that this Committee is doing is critical to the
fate of American democracy, and I hope that it yields to a place
where we can have Section 5 restored and its prophylactic protec-
tions back on the books.

Mr. AGUILAR. Mr. Ross.

Mr. Ross. Sure. So just to follow up on what Ms. Clarke said,
is that one of the things that have been found is that voting rights
cases take up the sixth most judicial resources in terms of cases.
So it is not only money and time of the parties who are litigating
it, but also the Federal courts. One of the reports that I cite too
in my written testimony that LDF created shows, not only the cost
for the plaintiffs, but also the cost for these jurisdictions to litigate
Section 2 cases and then lose them. This is a cost to taxpayers, to
both black and white voters for these discriminatory changes and
jurisdictions being, for lack of a better word, hard-headed in not
recognizing that they have violated Federal law.

Also, it will take, as I said in my testimony, somewhere between
3 and 5 years for these litigations to obviously be resolved. And for
States like Alabama and Texas and other places that enact dis-
criminatory photo ID laws or other barriers that affect hundreds of
thousands of voters, these people have to wait years and years for
any kind of relief to finally happen. And it is important that we
think about the costs of not having Section 5, of not having an ad-
ministrative process that is less costly, less burdensome, and pro-
tects voters beforehand.

Mr. AGUILAR. Mr. Ho, if you want to respond to that, I will let
you, but I did want to ask you if the loss of proactive Federal pro-
tections has made it more difficult to track changes to voting laws
that could have a discriminatory impact and so—and how we cat-
egorize and track them in the future. But if you also want to chime
in on the cost for Section 2.

Mr. Ho. Sure. Thank you for those questions. Section 2 cases are
quite expensive. I detailed in written testimony to the Judiciary
Committee earlier this year one case in North Carolina which cost,
I think, around $5 million to litigate over a 3-year period. That tes-
timony also described 10 ACLU Section 2 cases, which were ulti-
mately successful in the sense that we either got a ruling in our
favor or a settlement for our clients. While those cases were pend-
ing, a total of 350 local, State, and Federal officials were elected
under laws that were later determined to be discriminatory. So we
have lost a lot without the preclearance regime in place.

I think about half of successful Section 2 cases nationally, since
Shelby County, were brought at the local level, were changes to vot-
ing laws are much more difficult to keep track of and I think un-
derscores precisely what we have lost.

Mr. AGUILAR. Thank you so much.

Thank you, Madam Chairwoman.

Chairwoman FUDGE. Thank you.
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Let me just wrap up. I am from Ohio which I do believe should
be a preclearance State. For the last four—or five elections actu-
ally, the rules have changed every single election, either the num-
ber of days that are allowed for early vote, what you need to bring
to vote.

I live in a county of more than a million people. We have one
early voting site. One. So the State would say that we want uni-
formity, we want all 88 counties to be exactly the same. But we
have counties that have 5,000 people and we have counties that
have over a million people. Uniformity is not really fairness or eq-
uity. So I think Ohio should be in that number.

I also think that as we sit here as members, we have to have a
desire to do the right thing. In Ohio, for the first time, we have
been able to work with our secretary of state, who, by the way, is
a Republican, because he believes that everyone should have the
right to vote. And so instead of purging 230,000 people, which is
what he thought he was required to do, he decided we are going
to cross-check with the DMV. We are going to let the League of
Women Voters look at the list. We are going to let the NAACP look
at the list. Within weeks, automatically, 40,000 had been removed
from that number, and the number continues to grow. So it can be
done if we want to do the right thing.

And I would just ask my colleagues that the next time we open
up a Congress and we start to read the Constitution, let’s just be
clear that that is something that we want to follow. When we dis-
enfranchise people who have paid their debt to society, we have
violated the Constitution. It says every citizen, every American. We
don’t take away a citizenship when we incarcerate you, and espe-
cially when you have paid your debt.

So I want to thank you all for the work that you do. We need
more people doing this kind of work and raising awareness of what
is happening in our communities, because there are many people,
like some of my colleagues, who do not believe that anything is
wrong with our system, that believe it is okay to have these strict
voter ID laws. And I would suggest to them when they come up
with examples like, well, you know, you have to have a certain ID
to get on a plane or you have to have one to get a movie, those are
not rights. Voting is a right. And so we need to be encouraging peo-
ple to vote and not trying to discourage them.

So I thank you so much for your testimony today, and I just ap-
preciate your being here. Thank you so much.

And we would—our next panel, we are going to call our next
panel. Thank you very, very much.

Chairwoman FUDGE. Thank you very much. We have a lot going
on this morning, so people are all over the place. The Ranking
Member has an Agriculture hearing. The Chairperson has a
Science hearing. I am actually supposed to be in another one as
well. So people will come and go. So forgive us for that.

Welcome.

For our second panel, we have—Catherine Lhamon is the Chair
of the U.S. Commission on Civil Rights. President Obama ap-
pointed Ms. Lhamon to a 6-year term on the Commission on De-
cember 15, 2016, and the Commission unanimously confirmed the
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President’s designation of Ms. Lhamon to chair the Commission on
December 28, 2016.

Ms. Lhamon also serves in the cabinet of California Governor
Gavin Newsom, where she has been Legal Affairs Secretary since
January 2019, and has served as an Assistant Secretary for Civil
Rights at the U.S. Department of Education until 2017.

Welcome.

Michael Waldman is President of the Brennan Center for Justice
at the NYU School of Law, a nonpartisan law and policy institute
that focuses on improving systems of democracy and justice. The
Brennan Center is a leading national voice on voting rights, money
in politics, criminal justice reform, and constitutional law.

Mr. Waldman, a constitutional lawyer and writer, who is an ex-
pert on the Presidency and American democracy, has led the Cen-
ter since 2005. Mr. Waldman was Director of Speechwriting for
President Bill Clinton from 1995 through 1999, serving as an As-
sistant to the President.

Welcome, sir.

Brenda Wright is the Senior Advisor for the Legal Strategies at
Demos. Ms. Wright has led many progressive legal and policy ini-
tiatives on voting rights, campaign finance reform, redistricting,
election administration, and other democracy and electoral reform
issues and is a nationally known expert in these areas. Ms. Wright
has argued two cases before the Supreme Court on campaign fi-
nance and voting rights and has written extensively on democracy
and voting rights issues.

Welcome.

Elena Nunez serves as Director of State Operations and Ballot
Measure Strategies at Common Cause. Ms. Nunez joined Common
Cause in 2006, managing a successful drive to win voter approval
for the State’s ethics law which limits the influence of lobbying
money in State politics. She previously was campaign manager for
Amendment 27, Common Cause’s successful 2002 statewide cam-
paign finance reform initiative.

I thank you all.

And the same will apply. You will all be recognized for 5 min-
utes. The light will turn green when you begin. It will turn yellow
whether you have 1 minute left and red when it is time for you to
wrap up.

You are recognized for 5 minutes.

STATEMENTS OF THE HONORABLE CATHERINE E. LHAMON,
CHAIR, U.S. COMMISSION ON CIVIL RIGHTS; BRENDA
WRIGHT, SENIOR ADVISOR FOR LEGAL STRATEGIES, DEMOS;
MICHAEL WALDMAN, PRESIDENT, BRENNAN CENTER FOR
JUSTICE; AND ELENA NUNEZ, DIRECTOR OF STATE OPER-
ATIONS AND BALLOT MEASURE STRATEGIES, COMMON
CAUSE

STATEMENT OF THE HONORABLE CATHERINE E. LHAMON

Ms. LHAMON. Thank you.
Chairwoman Fudge, Ranking Member Davis, members, thank
you very much for inviting me to testify this morning.
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I chair the United States Commission on Civil Rights, and I
come before you today to speak about the Commission’s current
work evaluating voter access and voting rights, as described in our
report, released in September 2018, titled “An Assessment of Mi-
nority Voting Rights Access in the United States.”

Drawing from Commission research and investigations and
memoranda from 13 of the Commission’s State advisory committees
who analyzed voting discrimination in Alabama, Alaska, Arizona,
California, Illinois, Indiana, Kansas, Louisiana, Maine, New Hamp-
shire, Ohio, Rhode Island, and Texas, this report documents cur-
rent conditions evidencing ongoing discrimination in voting. On
every measure the Commission evaluated, the information the
Commission received underscores that discrimination in voting per-
sists.

Our report found that, at the time we issued the report, at least
23 States have enacted newly restrictive statewide voter laws since
the Shelby County decision in 2013. These statewide voter laws
range from strict voter identification laws, to voter registration bar-
riers such as requiring documentary proof of citizenship, allowing
challenges of voters on the rolls, and unfairly purging voters from
r(l)lls, to cuts to early voting, to moving or eliminating polling
places.

The conclusions the report draws are bleak, leading to unani-
mous Commission findings that, for example, during the time pe-
riod studied, race discrimination in voting endures today. Likewise,
voter access issues and discrimination continue today for voters
with disabilities and limited English proficient voters.

Following the Supreme Court’s decision in Shelby County, in the
absence of the preclearance provisions of Section 5 of the Voting
Rights Act, voters in jurisdictions with long histories of voting dis-
crimination have faced discriminatory voting measures that could
not be stopped prior to elections because of the cost, complexity,
and time limitations of the remaining statutory tools.

As a result, the Commission recommends that Congress should
amend the Voting Rights Act to restore and/or expand protections
against voting discrimination that are more streamlined and effi-
cient than existing provisions of the act.

This new coverage provision should take into account the reality
that, one, voting discrimination tends recur in certain parts of the
country; and, two, voting discrimination may arise in jurisdictions
that do not have extensive histories of discrimination.

Because this committee has visited and heard testimony from
voters and experts in several States, I will focus my attention on
issues of voter access that the Commission and our advisory com-
mittees found in other States. Here are just some examples of what
voters experienced, raising concerns of discrimination based on race
and disability status.

With respect to strict voter identification laws, in Kansas, our
advisory committee received testimony from a Native American
voter who reported being denied the right to use her Tribal ID as
acceptable identification when voting, even though Tribal ID is ac-
ceptable under State law. She testified she was so flustered when
she was denied that right that she did not ask for a provisional bal-
lot and she did not vote that day.
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With respect to inappropriate purging, our Indiana advisory com-
mittee found, quote, certain racial and ethic minorities may be dis-
proportionately susceptible to a false hit in Crosscheck, which is a
program widely used to identify voters who may be registered in
more than one State.

With respect to scarce and difficult-to-access polling places, our
Louisiana advisory committee received testimony that dem-
onstrated that the racial makeup of an area is a predictor of the
number of polling locations in that area and that there are fewer
polling locations per voter in a geographical area if it has more
black residents.

In one notable instance in Alaska, a polling place was moved
away from a village, and, thereafter, Native Alaskan voters could
only access their polling place by plane.

With respect to inaccessible polling locations for voters with dis-
abilities, in New Hampshire, 100 percent of voters with disabilities
were unable to vote privately and independently in municipal elec-
tions in 2013 because none of the polling places had set up an ac-
cessible voting system.

With respect to voter intimidation, in Illinois, a county clerk re-
ported that in Cicero, Illinois, police officers have harassed voters
and asked people for voting permits, which don’t exist, and testified
that between 60 and 70 off-duty Chicago police officers were armed
and present at the polls, intimidating Cicero residents, who were
predominantly Latino, and it took the county clerk’s office between
four and five hours to clear the police officers from the polling
place.

These distressing data and information regarding ongoing voter
discrimination form a basis for our call to Congress to improve our
voting protections to ensure that ours is a real democracy.

On this difficult day of Congressman Elijah Cummings’ passing,
I want to close by reminding us all of what he has said about vot-
ing. Quote, “On my mother’s dying bed, 92 years old, former share-
cropper, her last words were, ‘Do not let them take our votes away
from us.” She had fought and seen people harmed, beaten, trying
to vote. Talk about inalienable rights. Voting is crucial. And I don’t
give a damn how you look at it; there are efforts to stop people
from voting. That is not right. This is not Russia. This is the
United States of America.”

Rest in peace, Congressman Cummings.

[The statement of Ms. Lhamon follows:]



69

STATEMENT OF

CATHERINE E. LHAMON

CHAIR
U.S. COMMISSION ON CIVIL RIGHTS

ON THE COMMISSION’S REPORT
AN ASSESSMENT OF MINORITY VOTING RIGHTS IN THE UNITED STATES
BEFORE THE
COMMITTEE ON HOUSE ADMINISTRATION, SUBCOMMITTEE ON ELECTIONS

THURSDAY OCTOBER 17, 2019



70

STATEMENT OF
CATHERINE E. LHAMON
CHAIR, U.S. COMMISSION ON CIVIL RIGHTS
BEFORE THE
COMMITTEE ON HOUSE ADMINISTRATION, SUBCOMMITTEE ON ELECTIONS

THURSDAY OCTOBER 17, 2019

Chair Fudge, Chair Lofgren, Ranking Member Davis, and Members, thank you for inviting me to
testify. I chair the United States Commission on Civil Rights, and I come before you today to
speak about the Commission’s current work on studying voter access and voting rights, including
our report released in September 2018, An Assessment of Minority Voting Rights Access in the
United States.!

With that report, the Commission returned to a topic that was a core basis for Congress’ creation
of our Commission now 62 years ago: advising the U.S. Congress, the President, and the
American public about the status of voting rights, among other civil rights, and making
recommendations for improved federal policy. We at the Commission are proud to have
supported the basis for the 1965 Voting Rights Act (“VRA™), to have provided evidence on
which the Supreme Court relied to approve its constitutionality, and to have issued 20 previous
reports over our 62 years specifically focused on voting rights.

This report offers an independent, comprehensive, detailed analysis of the current status of voter
access and voting discrimination in the United States and of the efficacy of United States
Department of Justice (“DOJ”) enforcement of the Voting Rights Act since Congress’ 2006
Reauthorization and in particular, since the Supreme Court’s June 2013 decision in Shelby v.
Holder.

The conclusions the report draws are bleak, leading to unanimous Commission findings,
including that, during the time period studied:

e Race discrimination in voting has been pernicious and endures today.

o Likewise, voter access issues and discrimination continue today for voters with
disabilities and limited English proficient voters.

s The right to vote, which is a bedrock of American democracy, has proven fragile and to
need robust statutory protection in addition to Constitutional protection.

! U.S. Commission on Civil Rights, An Assessment of Minority Voting Rights Access in the United States, Sept.
2018, https://www.uscer.gov/pubsi2018:Minority_Voting_Access_2018.pdf [hereinafter “Report™]. The
Commission produced this report under the direction of Katherine Culliton-Gonzalez, Esq., Director of Office of
Civil Rights Evaluation, who performed principal research and writing with Dr. LaShonda Brenson, Civil Rights
Analyst.
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o Following the Supreme Court’s decision in Shelby County, in the absence of the
preclearance protections of Section 5 of the Voting Rights Act, voters in jurisdictions
with long histories of voting discrimination have faced discriminatory voting measures
that could not be stopped prior to elections because of the cost, complexity and time
limitations of the remaining statutory tools.?

e The Shelby County decision had the practical effect of signaling a loss of federal
supervision in voting rights enforcement to states and local jurisdictions.®

The report summarizes the current status of voting rights: “the umbrella of protection has been
taken down, and voters are being drenched in jurisdictions that have attempted (and temporarily
succeeded) to discriminate in their election procedures.™

As a result, the Commission recommends:

e Congress should amend the VRA to restore and/or expand protections against voting
discrimination that are more streamlined and efficient than existing provisions of the Act.

o This new coverage provision should take account of the reality that (1) voting
discrimination tends to recur in certain parts of the country and (2) voting discrimination
may arise in jurisdictions that do not have extensive histories of discrimination.

o The DQJ should pursue more VRA enforcement, recognizing that VRA litigation
requires significant resources that only the federal government is able to expend.’

These findings and recommendations, and the report itself, are also informed by investigations
and memoranda from 13 State Advisory Committees (“SACs”) to the Commission, each of
whom analyzed voting discrimination in their states: Alabama, Alaska, Arizona, California,
Hllinois, Indiana, Kansas, Louisiana, Maine, New Hampshire, Ohio, Rhode Island, and Texas.®

Current Condition of Voter Access

Drawing from Commission research and the work of the SACs, the Commission’s 2018 report
documents current conditions evidencing ongoing discrimination in voting. On every measure

2 Report at 12-13.

3 Report at 12,279,

4 Report at 235.

5 Report at 13-14.

¢ Each of the Commission’s Advisory Committee reports, advisory memoranda, and briefing transcripts are
available on the Commission’s website at hitps://www.uscer.gov/pubs/sac.php. A compendium of the reports and
memoranda published at the time of the Commission’s report release is available at
htps://www.useer.gov/pubs/2018 2018103 t-Notice-SAC-Compendium.pdf.

The bipartisan expert volunteers who are SAC members, and the Commission regional staff who support these
committees” work, performed invaluable service to their states and to the Commission in excavating voting rights
challenges specific to their states.
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the Commission evaluated — litigation success, data regarding discrimination incidents,
investigations from SACs, Commission testimony from 23 bipartisan voting rights experts and
advocates, and in-person and written public comment — the information the Commission
received underscores that discrimination in voting persists.

Our report found that at least 23 states have enacted newly restrictive statewide voter laws since
the Shelby County decision in 2013.7 These statewide voter laws range from strict voter
identification laws; voter registration barriers such as requiring documentary proof of citizenship,
allowing challenges of voters on the rolls, and unfairly purging voters from rolls; cuts to early
voting; to moving or eliminating polling places.®

Because the Committee has visited and heard testimony from voters and experts in several
states,” including testimony from the Commission’s Vice Chair, Patricia Timmons Goodson in
North Carolina, and the Commission’s Advisory Committees in Alabama and Arizona,'® T will
focus my attention on issues of voter access that the Commission and our Advisory Committees
found in other states.

Some examples from the extensive information and testimony the Commission and our Advisory
Committees received:

e The report documents ongoing, repetitive voting discrimination in states such as Alaska,
Florida, Georgia, North Carolina, and Texas.!’

s The Commission received testimony from multiple states about restrictive voter
identification laws, ranging from prohibitive costs to obtaining the necessary paperwork,
to a failure of poll workers to recognize appropriate identification under the state law. For
instance, in Kansas, our Advisory Committee received testimony about a Native
American voter who reported being denied the right to use her tribal ID as acceptable
identification when voting — even though tribal ID is acceptable under state law.'? Our

7 Report at 82.

& Report at 83-183.

9 See Committee on House Administration, Subcommittee on Elections,
hitps:i/cha.house.gov/subcommittees/elections- 1 16th-congress (last visited Oct. 15, 2019) (listing field hearings in
Alabama, Arizona, Florida, Georgia, North Carolina, North Dakota, Ohio, South Dakota, and Texas).

1® Committee on House Administration, Voting Rights and Election Administration in Alabama,
htips://cha. house gov/cominittee-activity’hearings/voting-rights-and-election-ad ministration-alabama (including
testimony of Ms. Jenny Carroll, Chair of Alabama Advisory Committee to the U.S. Commission on Civil Rights);
Committee on House Administration, Voting Rights and Election Administration in North Carofina,

hutps://cha.house. goy/commitiee-activity-hearings/voting-rishts-and-election-administration-north-carolina
(including testimony of Ms. Patricia Timmons-Goodson, Vice Chair of the U.S. Commission on Civil Rights);
Committee on House Administration, Voting Rights and Elections Administration in Arizona,

htips/icha house coviconmittee-activity/hearings/voting-rights-and-elections-administration-arizona (including
tesitmony of Ms. Lorena C. Van Assche, Chair of Arizona Advisory Committee to the U.S, Commission on Civil
Rights).

1! Report at 234.

12 Kansas Advisory Committee to the U.S, Commission on Civil Rights, Voting Rights and the Kansas Secure and
Fair Elections Act, Mar. 2017, https://www.uscer.gov/pubs/docs/KS-Voting-Rights-Report.pdf at 12.
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Indiana Advisory Committee found that “certain racial and ethnic minorities may be
disproportionately susceptible to” a “false hit” in Crosscheck, a program widely used to
identify voters who may be registered in more than one state."?

* The Commission received testimony about racial disparities in the number of polling
locations in particular communities. For instance, our Louisiana Advisory Committee
received testimony that demonstrated that “a statistical analysis of the data from
Louisiana shows that the racial make-up of an area is a predictor of the number of polling
locations in that area . . . [t]his [analysis] indicates that there are fewer polling locations
per voter in a geographical area if that area has more black residents.”™

e The Commission received significant testimony regarding voting rights challenges
specific to Native American voters and communities, including long distances to travel to
polling places' and lack of access to ballots resulting from rural residences without
physically deliverable mailing addresses.'® In one notable instance in Alaska, a polling a
place was moved away from a village, and thereafter, Native Alaskan voters could only
access their polling place by plane.'” A Department of Justice investigation found that
Native 8Americans had to travel farther distances compared to white voters in a number of
states.!

e The Commission received testimony — at our own briefing as well as from our State
Advisory Committees — of really disturbing instances of voter suppression. For example,
in Illinois, “Cook County Cook County Clerk David Orr reported that in Cicero, Iilinois,
police officers have harassed voters and asked people for voting ‘permits’” & testified
that “between 60 and 70 off-duty Chicago police officers were armed and present at the
polls, intimidating Cicero residents” who are predominately Latino/a and “It took the
County Clerk’s office between 4 and 5 hours to clear the police officers from the polling
place.”"® In Maine in 2012, the then-chair of the Maine Republican party made explicit
racialized allegations of voter fraud: he claimed on TV that “there were dozens, dozens of
black people who came in and voted on Election Day.”?® He later apologized for that
statement and recanted it.

s [nNew York State in 2015, 30 Chinese American voters, many of whom were college
students, suffered baseless citizenship and voter registration challenges, impeding their

'3 Indiana Advisory Committee to the U.S. Commission on Civil Rights, Advisory Memorandum on Voting Rights in
Indiana, May 2018, hitps://www.uscer.govipubs/2018/07-25-IN-Voting-Rights pdf at 6.

4 Louisiana Advisory Committee to the U.S. Commission on Civil Rights, Barriers to Voting in Louisiana, Jun.
2018, https://www.usccr.gov/pubs/2018/08-20-LA-Voting-Barriers.pdf at 12.

1> Report at 178-179.

16 Report at 182.

17 Report at 178-79.

18 Report at 179.

'® I{linois Advisory Committee to the U.S. Commission on Civil Rights, Civil Rights and Voting in Hllinois, Feb.
2018, https:/iwww.uscer.eov pubs/201 8/1L-Voting-Rights.pdf at 20.

% Maine Advisory Committee to the U.S. Commission on Civil Rights, Voting Rights in Maine, Apr. 2018,
hitps: ‘www.usccr.gov/pubs’2018:06-29-ME-Voting-Rights.pdf at 10.
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right to vote.?' As Jerry Vattamala from the Asian American Legal Defense and
Education Fund told the Commission: “Racist sentiment towards Asian Americans is not
a passing adversity but a continuing reality” necessitating strong voting rights
protection.”?

e The report documents widespread problems with inaccessibility for voters with
disabilities, including for example that 100% of voters with disabilities were unable to
vote privately and independently in municipal elections in New Hampshire in 2013
because none of the polling locations had set up an accessible voting system.? In-
California, voters with disabilities frequently experience inaccessible polling locations
including “long walks after parking, obstructions, and inadequate lighting.”*

The Commission’s report, as well as news reports™ leading up to and following the 2018
midterm elections that problematic practices identified by the Commission — including strict
voter identification laws, unfair purging, cuts to early voting, and eliminating polling places —
were in use in many states and jurisdictions throughout the country, prompted the Commission to
reiterate some of its most urgent recommendations regarding voting rights to the 116th
Congress.” The Commission’s North Dakota State Advisory Committee also issued a statement
in light of a Supreme Court decision allowing a new voter ID requirement to take effect, even
though it had the potential to particularly adversely affect Native American voters living on
reservations, as many do not have residential addresses.?” The Committee expressed its concern
that the restrictive voter ID law targeted Native American voters, and also pointed out that the
change in law for the general election, from the law in place for the primary election, would
likely result in confusion and “serious risk of large-scale disenfranchisement.”*®

DOJ Enforcement Efforts

2 Report at 140-41.

2 Report at 191-192.

2 Report at 195.

24 California Advisory Committee to the U.S. Commission on Civil Rights, Voting Integrity in California: Issues
and Concerns in the 21¥ Century, Jun, 2017, hitps://www.uscer.sov/pubs/docs/07-24-Voting-Integrity-in-C A pdf at
38.

I See, e.g., Amy Gardner and Beth Reinhard, Voting problems emerge across the country on Election Day,
Washington Post, Nov. 6, 2018, https://wwew mercuryvnews.com:2018: 1 1/06/as-country-goes-to-the-polls-voting-
problems-emerge/; Peggy Lowe, Missouri Voters Report Long Lines, Broken Machines and Confusion Over Photo
1D Law, KCUR 89.3, Nov. 6, 2018, https://www kcur.org post/missouri-voters-report-long-lines-broken-machines-
and-confusion-over-photo-id-laws#stream/0; Mark Nichols, Closed voting sites hit minority counties harder for busy
midterm elections, USA TODAY, Oct. 30, 2018, hups:/;www usatoday com/story/news/2018/10:30/midterm-
elections-closed-voting-sites-impact-minority-voter-turnout’ | 77422 1002/; Johnny Kauffman, 6 Takeaways From
Georgia’s ‘Use It Or Lose It’ Voter Purge Investigation, NPR, Oct. 22, 2018,
https://www.npr.ore/2018/10/22/659591998/6 -takeaways-from-georgias-use-it-or-lose-it-voter-purge-investigation.
% U.S. Commission on Civil Rights, U.S. Commission on Civil Rights Urges Congress to Prioritize Civil Rights
Oversight and Legislation, Dec. 7, 2018, https:/- www.uscer.gov press' 2018/12-07-Priorities-for-1 {6th-Congress.pdf’
at3.

" North Dakota Advisory Committee to the U.S. Commission on Civil Rights, Statement of the North Dakota
Advisory Committee Concerned by Potential for Voter Suppression, Oct. 26, 2018,

httpstrwww . useer.eov/press/2018/20181026-Norh-Dakota-Voting-Rights.pdf.

B g
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Notwithstanding the recurrence of this ongoing discrimination in voting, the report shows that
DOJ enforcement lags behind even available tools. Whereas the DOJ has statutory authority to
enforce VRA and congressional appropriations annually to staff such enforcement, the DOJ’s
actual enforcement work in this area well lags private enforcement that is much more expensive
and onerous to mount.?’

Our September 2018 report found that since the Shelby County decision in 2013, the DOJ had
filed four of the 61 Section 2 cases filed, one language access case, and zero cases about the right
to assistance in voting.?® The ACLU alone has brought more Section 2 cases than the DOJ;¥' so
has the Lawyers’ Committee for Civil Rights Under Law.3? The DOJ has shown a sharp decline
in the number of language access cases it has filed, filing only one such case since the Shelby
County decision, in contrast to an ongoing need for language access protections.” The DOJ has
not filed any cases to enforce Section 208 of the VRA, which provides for voters’ rights to
assistance, including for voters with disabilities and limited-English proficiency, since 2009.%*

These distressing data and information regarding ongoing voting discrimination form the basis
for my fellow Commissioners’ and my unanimous call for Congress to improve our voting
protections and for the DOJ to increase its enforcement to ensure that ours is a real democracy.

¥ Report at 254-56.

3% Report at 10. The Section 2 cases were filed in 2013 and 2017 and the language access case in 2016, Report at
253, 259.

31 Report at 80, 265.

2 Report at 265.

3 Report at 259.

34 Report at 260-62.
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Chairwoman FUDGE. Thank you very much.
Ms. Wright, you are recognized for 5 minutes.

STATEMENT OF BRENDA WRIGHT

Ms. WRIGHT. Thank you, Chairwoman Fudge and Ranking Mem-
ber Davis, for the opportunity to testify today.

It is a privilege to be testifying before this Subcommittee at a
time when it is doing such important work at this critical moment
in our democracy. And I believe it is fitting in these times to start
out with a big-picture reflection on the history of the right to vote
in America because of the light it sheds on what is needed to make
that right real today, given the threats it is facing today.

One starting point to notice is that, when people recount the
story of the evolution of the right to vote in the United States, you
often hear a narrative of how it has enjoyed basically just a steady
expansion, from exclusion to inclusion, since our Nation’s founding.

So the narrative starts with how the right to vote initially was
reserved only to white men who owned property, and then it went
on to include formerly enslaved men through the 15th Amendment;
then the 19th Amendment that gave women the right to vote; then
the Voting Rights Act that gave crucial protections against racial
discrimination; then 18-year-olds through the 26th Amendment, et
cetera. And so the narrative that you hear suggests that we have
finally reached the point where everyone can register and vote.

Now, all of those advances have been critically important, and I
am not dismissive of them at all, but I think that the work that
this committee has done over the past many months shows us that
that is not a correct picture of our history.

Instead, as many advocates and historians have lifted up, the
right to vote in America has always been contested. It has achieved
gains, and it has suffered setbacks. Progress has been met with
pushback. And each generation has had to fight and struggle to
achieve or expand or defend the right to vote. Each generation has
had to do that in its own way and under its own circumstances.

Now, that leads us to today. As we have already heard through
the witnesses today and as you have heard in your previous hear-
ings, the right to vote today is under attack, and it is under attack
in numerous ways.

And to avoid repeating what has already been said, I would like
to focus on an issue of enforcement of an existing law that we do
have which has been seriously neglected by the current Depart-
ment of Justice, and that is the National Voter Registration Act of
1993.

That Act requires States to provide voter registration through
public assistance agencies when people are applying for benefits,
and it requires States to provide voter registration when people en-
gage in driver’s license transactions.

Demos has spent a number of years now investigating the extent
to which States are complying with those laws, and we have found
in State after State that, through neglect, through bad administra-
tilon, t;lose opportunities for voter registration have often been ne-
glected.

We have worked in over 20 States, and they are red States and
blue States. It is not just concentrated in one region of the country.
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One of our first cases was in Ohio. And we have worked, over the
years, both cooperatively with States and in litigating against
them, to raise up the level of compliance with those very important
voter registration opportunities.

One of the things that really concerns us is that, under the cur-
rent Department of Justice, there have been no enforcement ac-
tions to enforce either Section 5 or Section 7 of the National Voter
Registration Act. And that is a big problem. We can’t cover the en-
tire country on our own.

I want to also focus on one group of U.S. citizens that remains
formally locked out of the vote at some point in their lives across
almost the entire United States, and that is people with felony con-
victions. This is a stain on our democracy, and it formally dis-
enfranchises more than 5 million Americans who are denied the
right to vote because of criminal convictions.

And because our criminal legal system disproportionately tar-
gets, arrests, sentences, and locks up people of color, communities
of color are represented among disenfranchised Americans far be-
yond their representation in the population. For example, a na-
tional survey on drug use reported that African-Americans and
whites use drugs at similar rates but the imprisonment rate of Af-
rican-Americans for drug charges is almost six times that of
whites.

So to achieve the goal of a full enfranchisement that is central
to democracy, we must reform our current laws that disenfranchise
persons with felony convictions. Such laws are not required by the
U.S. Constitution, and they have not been the law forever. In fact,
in Maine and Vermont and in many other countries, including most
of Europe, all people who are incarcerated can vote. There is sim-
ply nothing inevitable about vote stripping.

And, certainly, the practice in some States of permanently
disenfranchising people even years after they have completed their
sentences is indefensible.

I want to just touch on one other issue in the time remaining,
because the issue of criminal disenfranchisement is compounded by
the practice of prison-based gerrymandering. Prison-based gerry-
mandering happens because the United States Census counts in-
carcerated persons as residents of the prison where they are incar-
cerated rather than as residents of their home community. And be-
cause prisons are often located far away from the home community
of incarcerated persons, counting them in that manner awards dis-
proportionate representation to rural or semi-rural communities
containing prisons at the expense of representation for the home
communities of incarcerated persons.

Chairwoman FUDGE. Thank——

Ms. WRIGHT. Thank you. Sorry to go over my time just a little
bit.

Chairwoman FUDGE. Thank you very much.

Ms. WRIGHT. Thank you for allowing me to testify here.

[The statement of Ms. Wright follows:]
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8 INTRODUCTION

Thank you, Chairperson Fudge, Ranking Member Davis, and all members of the Committee, for
the opportunity to testify on “Voting Rights and Election Administration in America,” a topic of
critical importance in these times when our democracy is being severely tested. The right to
register and vote is fundamental to preserving our democracy, and the Committee’s focus on
these rights could not come at a better time.

My name is Brenda Wright, and [ am Senior Advisor for Legal Strategies at Demos. Démos is a
dynamic “think-and-do” tank that powers the movement for a just, inclusive, multiracial
democracy. Our name—meaning “the people”—is the root word of democracy, and it reminds us
that, in America, we are strongest when everyone’s voice is heard.

But today, this ideal is under attack. Voter suppression—sometimes through blatantly racist
maneuvers, sometimes through sophisticated, ostensibly race-neutral tactics—paoses an
existential threat to our democracy. Démos is deeply involved in responding to these substantial
and complicated challenges. We are fighting against obstacles to the right to register and vote
through engagement with state and local elections officials when possible, and litigation when
necessary. We are working to secure voting access for currently and formerly incarcerated
persons; ensuring access to voter registration through state public assistance agencies and
drivers’ license agencies; litigating against efforts to deter voter registration by threats related to
citizenship status; and fighting overly aggressive voter purge efforts, among other initiatives.
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Demos is encouraged that, to address these challenges, the House passed, as its first priority,
H.R. 1, the For the People Act, which has the range and depth to help us build the multiracial,
inclusive democracy that Americans deserve. Démos testified before the Committee on House
Administration in support of the For the People Act earlier this year.' It is a visionary bill that
can transform our democracy by addressing the deep political, racial, and economic inequalities
that hold us back. We very much hope that the Senate will take up the For the People Act now
that it has passed the House.

Dgmos also very much appreciates that this Committee continues to prioritize investigating how
to best protect the right to register and vote, and how election administration can be supported
and improved to safeguard those rights.

IL VOTING RIGHTS
A. Voting rights are under attack, and we must fully restore the Voting Rights Act.

When it passed the Voting Rights Act (VRA) in 1965, Congress took a major step toward
fulfilling the promise of the Fifteenth Amendment that no citizen would be denied the right to
vote “on account of race, color, or previous condition of servitude.” The centerpiece of the Act
was a provision requiring certain states and local jurisdictions to obtain approval from the federal
government before making any changes to their voting practices and procedures.’ This
“preclearance” protection applied to jurisdictions with a history of voting discrimination and
helped to protect the right to vote for persons long excluded from equal access to the franchise.

Six years ago, in Shelby County v. Holder, the Supreme Court struck down the formula used to
determine what jurisdictions were subject to preclearance, declaring that “[o]ur country has
changed” and voting discrimination was no longer a major concern. In a 5-4 decision split along
ideological lines, the Court stripped voters in nine states and dozens of counties and
municipalities of the protection Congress had put in place.*

Shelby County’s successful challenge to the VRA’s preclearance provisions relied in part on the
argument that victims of discrimination in voting would still have adequate recourse through
enforcement of Section 2 of the VRA.> That Section protects against voting practices and
procedures that have the effect of denying protected groups an equal opportunity to participate in
the political process and elect candidates of choice to office.®

The reality since the Shelby County decision, however, has belied the doubtful prediction that the
remedies available under Section 2 of the VRA would be sufficient to protect voting rights in the
absence of the preclearance provisions of Section 5. In contrast to the pre-emptive protections of

! Chiraag Bains, Written Testimony, “For the People: Our American Democracy,” Hearing of the House Committee
on Administration, U.S. House of Representatives, February 14, 2019,

2U.S. Const. amend. XV.

352 US.C.§ 10304,

4 Shelby County v. Holder, 570 U.S. 529 (2013).

* Merits Brief of Petitioner, Shelby County v. Holder, No. 12-96, at 20.

$52U.S.C. § 10301(b).
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Section 5 of the VRA, the remedies under Section 2 cannot be achieved unless the aggrieved
persons successfully pursue laborious and expensive litigation satisfying the burden of proof that
the challenged enactment is discriminatory. Such litigation is extraordinarily expensive—
prohibitively so for most plaintiffs. The legal organizations capable of undertaking this work are
few; and we must constantly engage in triage because of the limitations of their resources.

The record of the Department of Justice (“DOJ”) since 2016 also belies the argument that
enforcement of Section 2 of the VRA, and other remaining voting rights protections, would make
up for the removal of the VRA’s preclearance requirements. According to information on the
DOJ website, the current Administration has yet to file a single lawsuit to enforce Section 2 of
the VRA.” Nor has DOJ filed any actions to protect language access or disability access in
voting.® The sole enforcement action taken by DOJ's Voting Section under the current
Administration was to demand that Kentucky conduct more aggressive purges of voters from the
voting rolls.’

The DOJ’s current enforcement vacuum is particularly harmful given how eager many states
have been to implement new restrictions on registration and voting in the wake of Shelby. Since
the Shelby County decision, at least 23 states have implemented new restrictions on voting,
including onerous photo 1D measures, cuts to early voting, and polling place closures.!° By 2018,
34 states had some form of voter ID law on their books; 17 of those requested photo IDs,!! to
which roughly 11 percent of the American population does not have access.'? That 11 percent is
disproportionately comprised of voters of color, seniors, and low-income citizens. '

Closures of polling places have especially accelerated in the wake of Shelby County. A report by
the Leadership Conference on Civil and Human Rights found that state and local jurisdictions

" The DOJ's Voting Section lists all of its litigation since at least 1993 on its website:

https://www. justice. gov/icri/voting-section-litigation. The information cited is current as of October 14, 2019.

.

°id

1% Eric Badner, Discriminatory Voter Laws Have Surged in Last 5 Years, Federal Commission Finds, CNN
POLITICS, September 12, 2018, available at hitps:/www.cnn.com/2018/09/1 2/politics/voting-rights-federal-
commission-election/index html.

! National Conference of State Legislatures, Voter Identification Requirements — Voter ID Laws, available at
hitp://www nesl.org/research/elections-and-campaigns/voter-id.aspx. Of the 17 states requesting photo 1D to vote, 7
of those have strict requirements, meaning that, unless a voter produces ID at the polls or at an elections office
within a prescribed period of time post-election, that vote will not be counted. Additionally, one of the biggest
problems with voter photo ID laws is that, even if they are not strict, they often produce much confusion. For
example, even though Texas’s strict voter photo ID faw was not in place for the 2016 or 2018 elections, many
would-be voters reported confusion as to what documentation they needed to vote. Many stayed home. Poll workers
too were confused about the requirements, leading to long lines and disenfranchisement. See Jessica Huseman,
Texas Voter ID Law Led to Fears and Failures in 2016 Election, PROPUBLICA, May 2, 2017, available at
hitpsy//www propublica org/article/texas-voter-id-law-led-to-fears-and-faillures-in-2016-¢lection,

12 See Keesha Gaskins and Sundeep lIyer, The Challenge of Obtaining Voter Identification, Brennan Center for
Justice (July 18, 2012), available at https://www.brennancenter.org/publication/challenge-obtaining-voter-
identification; Sari Horwitz, Getting a Photo ID So You Can Vote Is Easy. Unless You're Poor, Black, Latino or
Elderly, WASH. POST, May 23, 2016, available at https:/www.washingtonpost.com/politics/courts_law/getting-a-
photo-id-so-you-can-votc-is-easy-untess-youre-poor-black-latino-or-elderly/2016/05/23/8d 347 4ec-2010- 1 1 £6-8690-
£1:4ca9de2972_ story.htmiZutm_term=.9911008ca3bl.

3 ACLU, Oppose Voter ID Legislation - Fact Sheet, n.1, available at https;
legisiation-fact-sheet.
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previously covered by Section 5 of the VRA had closed almost 1700 polling places between
2012 and 2018.1

We know these restrictive actions keep voters of color from full participation in our democracy.
Recent survey research shows that black and Latino voters are three times as likely as white
voters to encounter hurdles when trying to vote. They are more likely to be unable to take time
off from work to go to the polls, be told that they do not have a proper form of ID, discover that
their name is not on the list of registered voters, and be harassed or bothered at the polls.'

Because of these ongoing attempts to suppress the vote, particularly for voters of color, Démos
calls for full restoration of the Voting Rights Act’s protections, and we urge Congress to approve
H.R. 4, the Voting Rights Advancement Act.

B. Voter purges and intimidation are, increasingly, used as suppressive tactics
against voters of color.

1. Voter purges

Over the past several years, many states have made voter registration—already a burdensome
requirement—even more restrictive through voter purges that too often remove eligible persons
from the voting rolls. And states that already have reasonable list maintenance procedures are
increasingly targeted by self-proclaimed “voter integrity” groups seeking to force indiscriminate
removals from the voting rolls. Examples from D&mos’ recent litigation in Ohio, Indiana, Texas,
and Florida show how ill-considered purges can exclude eligible persons from the political
process.

Ohio

Last year, the U.S. Supreme Court considered Husted v. A. Philip Randolph Institute, a case
challenging Ohio’s practice of using non-voting to initiate a voter purge process. Overturning the
Sixth Circuit’s decision, a narrow 5-4 majority of the Court held that Ohio’s practice did not
violate the National Voter Registration Act’s (NVRA) prohibition on roll-maintenance programs
or activities that “result in the removal of the name of any person” from the registration rolls “by
reason of the person’s failure to vote.”'

Members of Congress made clear during Supreme Court briefing that Section 8 of the NVRA
was designed to prevent purge practices like Ohio’s.'” H.R. 1 would amend Section 8 of the
NVRA to address the Husted decision and prohibit states from initiating a purge procedure based
on non-voting—a metric that simply does not reliably indicate that a voter has moved, and the

14 Leadership Conference on Civil and Human Rights, Democracy Diverted: Polling Place Closures and the Right
o Vote, 12 (September 2019), available at hitp//civilrightsdocs.info/pdfreports/Democracy -Diverted.pdf.

!5 Alex Vandermaas-Peeler et al., American Democracy in Crisis: The Challenges of Voter Knowledge,
Participation, and Polarization, PUBIC RELIGION RESEARCH INSTITUTE (July 17, 2018),
https:/r'www.prri.org/research/American-democracy-ip-crisis-voters-midterms-trump-election-20 1 8/,

' Husted v. A. Philip Randolph Institute, 138 S. Ct. 1833, 1841-46 (2018); see also 52 U.S.C. § 20507(b)(2).

17 Brief of Certain Members of the Congressional Black Caucus as Amici Curiae in Support of Respondents, Husted
v. A. Philip Randolph Institute, Case No. 16-980 (U.S. Supreme Court Sept. 22, 2017).
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use of which disproportionately targets, removes, and disenfranchises traditionally marginalized
persons from the registration rolls.

As numerous amici in Husted explained, barriers to voting such as transportation issues,
inflexible work schedules, care-giving responsibilities, illnesses, inaccessible polling locations,
and language access problems can disproportionately prevent persons of color, housing-insecure
individuals, persons with disabilities, low-income individuals, older voters, and persons with
limited English proficiency from making it to the polls to vote.'® Using a person’s failure to vote
to initiate a removal process will therefore disproportionately target such groups and result in
their subsequent removal from the registration rolls. This was borne out in an analysis of the
number of infrequent voters purged in Hamilton County, Ohio, from 2012 through 2015, which
found that “African-American-majority neighborhoods in downtown Cincinnati had 10 percent
of their voters removed due to inactivity, compared to only four percent of voters in a suburban,
majority-white neighborhood.”!®

Démos is glad to report that, even after the Supreme Court’s decision in Husted v. APRI, we have
continued to win significant relief on behalf of purged voters in Ohio. We obtained relief to
protect improperly purged voters in the 2018 elections, and have now secured a final settlement
that will continue to protect improperly purged voters through the 2022 elections. The
settlement, reached in August 2019, locks in relief through the 2022 election cycle for voters
improperly purged for non-voting under Ohio’s Supplemental Process prior to 2016, ensuring
that their votes will count. The relief also mandates several reforms to Ohio’s voter list
maintenance program to minimize the number of eligible voters inadvertently removed.*

Indiana

In 2017, Indiana adopted a law requiring elections officials to purge voters on Crosscheck’s list
of “Potential Double Registrants” without first notifying them or offering a chance to correct or
verify Crosscheck’s information. Crosscheck, the brainchild of former Kansas Secretary of State
Kris Kobach, purports to identify people who register and vote in multiple states. But its formula
for matching voter registration records across more than half the states is fundamentally flawed,
resulting in millions of people being falsely flagged as double registrants. According to a 2008

'8 See generally Brief of Amici Curiae National Association for the Advancement of Colored People and the Ohio
State Conference of the NAACP in Support of Respondents, Husted v. A. Philip Randolph Institute, Case No. 16-
980 (U.S. Supreme Court Sept. 22, 2017) (“NAACP Br.”); Brief of National Disability Rights Network, Disability
Rights Ohio, AARP, AFL-CIO, SEIU, Democracy Initiative, National Coalition for the Homeless, Columbus
Coalition for the Homeless, and Miami Valley Voter Protection Coalition as Amici Curiae in Support of
Respondents, Husted v. A. Philip Randolph Institute, Case No. 16-980 (U.S. Supreme Court Sept. 22, 2017); Brief
of Asian Americans Advancing Justice I AAJC, National Association of Latino Elected and Appointed Officials
Education Fund, LatinoJustice PRLDEF, and Seventeen Other Organizations as Amici Curiae in Support of
Respondents, Husted v. A. Philip Randolph Institute, Case No. 16-980 (U.S. Supreme Court Sept. 22, 2017); see
also Brief of Current and Former Ohio Elections Officials as Amici Curiae in Support of Respondents, Husted v. A.
Philip Randolph Institute, Case No. 16-980, at 5-6 (U.S. Supreme Court Sept. 22, 2017) (“Election Official Br.”).
1 NAACP Br., supra note 18, at 18 (referencing Andy Sullivan & Grant Smith, Use it or Lose it: Occasional Ohio
Voters May Be Shut Out in November, Reuters (June 2, 2016), http://www.reuters.com/article/us-usa-
votingrightsohio-insight/use-it-or-lose-it-occasional-ohio-voters-may-be-shut-outin-november-idUSKCNOYO 19D).
2 Settlement agreement, Ohio A. Philip Randolph Institute v. LaRose, August 28, 2019, available at

https:/fwww .demos org/case/ohio-philip-randolph-institute-v-larose-ohio-philip-randolph-institute-v-husted.
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study,?' finding different people with identical first names, last names, and date of birth—the
only criteria Crosscheck uses to flag duplicate registrations, even when other information
conflicts—is surprisingly common. Because of this and other problems, Crosscheck’s “matches”
are entirely unreliable.? But once voters have been flagged under this flawed formula, they are
then subjected to extra scrutiny and can be purged from the voter rolls,

In a major win for Indiana voters, U.S. District Judge Tanya Walton Pratt granted motions filed
by Démos and other partners for a preliminary injunction, and blocked the law. Had the law gone
into effect, many voters would not have learned that they had been purged until they showed up
at the polls. In August 2019, the U.S. Court of Appeals for the Seventh Circuit unanimously
affirmed this ruling, finding that our claims were likely to succeed on the merits. The Seventh
Circuit’s ruling in Common Cause v. Lawson ensures that Indiana must refrain from
implementing its flawed legislation while the case remains in litigation toward a final judgment.

Texas

In February 2019, D&mos and its partners filed a lawsuit and an emergency motion to stop Texas
from discriminating against voters of color and purging naturalized citizens who are eligible to
vote from the voter rolls. David Whitley, who was then Texas’s Secretary of State, made highly
publicized accusations that 98,000 non-citizens might be on the voter rolls and that 58,000 may
have actually voted in the state’s elections, based on DMV records. That claim was false. It was
based on data the state knew was flawed, and it ignored the reality that many people who were
lawfully in the country when they applied for a driver’s license or state ID, before attaining
citizenship, had later become naturalized citizens—entitled to full voting rights under our
Constitution.

That did not stop Texas Attorney General Ken Paxton from issuing a reckless “VOTER FRAUD
ALERT”, which President Donald Trump amplified by tweeting about voter fraud and calling it
“just the tip of the iceberg.” Then-Secretary Whitely also encouraged county election officials to
send notices to these individuals and, if they didn’t respond with documentary proof of
citizenship within 30 days, purge them from the voting rolls.

These unsupported accusations left thousands of naturalized citizens outraged and fearful that
their hard-won right to vote was in jeopardy. Nivien Saleh, a Harris County voter and one of our
clients, gained her citizenship in January 2018, after living lawfully in the U.S. under a student
visa and then an HIB visa since 1997. In a declaration filed with the court, Ms. Saleh described
her experience voting for the first time in the March 2018 Texas primaries as “the culmination of
many years of hard work” and “an experience I will always remember.” Finding herself wrongly
accused of unlawfully registering to vote left Ms. Saleh “apprehensive, insulted and angry.” She
explained, “I have worked hard to be a productive, law-abiding citizen,” and said that the
Secretary’s false accusation “disturbs me deeply.”

2 Michael P. McDonald and Justin Levitt, Seeing Double Voting: An Extension of the Birthday Problem, 7
ELECTION L.J. 111 (2008), available at hitps://papers.ssrn.convsold/papers.cfm?abstract_id=997888.

22 Sharad Goel et al., One Person, One Vote: Estimating the Prevalence of Double Voting in U.S. Presidential
Elections {Oct. 24, 2017), available at htips./scholar.harvard.edu/files/morse/files/1p1v.pdf.
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Démos and its partners won a preliminary injunction in February 2019, and a final settlement in
April 2019 that prevented Texas from carrying out the threatened purge. Under the settlement,
the state rescinded its original advisory and informed targeted voters that their voting rights are
no longer subject to scrutiny. In addition, Texas Secretary of State David Whitley ultimately was
forced to step down from his position in large part because of his missteps in pursuing this
indefensible voter suppression effort.

Broward County, Florida

After the 2016 election, so-called “voting integrity” groups such as the Public Interest Legal
Foundation (PILF) and the American Civil Rights Union (ACRU) have been increasingly
emboldened to push states and localities to promote overly aggressive purges of registered voters
from the voting rolls, and are filing increasing numbers of lawsuits to demand such purges. In
one such lawsuit, the ACRU sued Broward County to demand aggressive purges of the voter
rolls. D&mos intervened on behalf of 32BJ-SEIU to assist in defending against this unwarranted
lawsuit. After a full trial in July 2018, the district court ruled in our favor, holding that the
plaintiffs had relied on flawed data for their allegation that the voter rolls in Broward County
were inflated. In August 2019, the 11" Circuit Court of Appeals unanimously affirmed our
lower-court victory.

Attempts to purge eligible voters from the rolls—as we’ve seen recently in Ohio, Indiana, Texas,
and Florida—threaten to undo the work that goes into registering eligible citizens. If Congress is
committed to voter registration reform, then it must also ensure that we preserve those
registrations through protections against aggressive attempts to remove voters from the rolls. We
strongly endorse the approach taken by H.R. 1 to protect and expand voter registration and
protect voters from overbroad purges.

C. Registration continues to be a barrier to participation.

The requirement of pre-registration to exercise the right to vote is still the number-one barrier to
participation in our democracy. Fifty to 60 million eligible voters, disproportionately people of
color, young people, and low-income people, remain unregistered.

The National Voter Registration Act of 1993 (NVRA) is an important tool for facilitating voter
registration. The NVRA requires 44 states and the District of Columbia to actively offer voter
registration through government agencies like motor vehicle bureaus and departments of health
and human services; bans certain onerous state voter-registration policies; and mandates the
development and acceptance of mail-in voter registration applications. The NVRA also increases
the ability of citizens to remain registered and to update their voter registration records. When
implemented properly, the NVRA can benefit millions of voters each election cycle.?

However, achieving the NVRA’s full potential remains an unfinished project. Many states do not
fully comply with the NVRA’s requirements, resulting at best in missed opportunities to bring

2 LAURA WILLIAMSON, PAMELA CATALDO & BRENDA WRIGHT, DEMOS, TOWARD A MORE REPRESENTATIVE
ELECTORATE: THE PROGRESS AND POTENTIAL OF VOTER REGISTRATION THROUGH PUBLIC ASSISTANCE AGENCIES
(2018), available at https://www.demos.org/research/toward-more-representative-electorate.
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millions more people into the political process and at worst the active suppression of certain
communities’ voices. Over the last several years, Demos and partners such as Project Vote, the
Lawyers” Committee for Civil Rights Under Law, and others have worked to assess and improve
compliance with the NVRA through collaboration with election administrators and state-based
partners, advocacy, and, when necessary, litigation.2*

D&mos estimates that our NVRA compliance work across nearly two dozen states has resulted in
more than 3 million new voter registration applications being submitted through public
assistance agencies under Section 7 of the NVRA alone.”

The “Motor-Voter” provisions of the NVRA, established by Section 5 of the Act, also can
facilitate voter registration for millions of people when properly implemented. But just as some
states have neglected their obligations to provide voter registration through public assistance
agencies, some have lagged in providing required voter registration services through drivers’
license offices. Here, too, DEmos and partner organizations have worked extensively over the
past several years to help states improve their voter registration services.?

Millions of United States citizens find elections more accessible when the NVRA is adequately
enforced, but significant hurdles remain. In the November 2016 general election, nearly 1 in 5
people (18 percent) who were eligible but did not vote cited registration issues as their main
reason for not casting a ballot.>” Ensuring compliance with the NVRA is important, but we know
that states can and should do much more when it comes to registering eligible voters.

That is why we have conducted research on and advocated for reforms such as same-day
registration (SDR) and automatic voter registration (AVR), both of which increase registration
rates and boost participation—particularly among voters of color and youth.?

While some states have moved to restrict access to the ballot box, others are taking appropriate
steps to adopt measures such as online, same-day, and automatic voter registration. Yet more can
and should be done to ensure that all Americans, no matter where they live, have access to these
kinds of registration reforms.

24 Id

# Id. The states in which Demos and partners have worked on Section 7 compliance include Alabama, Arizona,
California, Colorado, Georgia, Indiana, Iilinois, Massachusetts, Mississippi, Missouri, Montana, Nevada, New
Jersey, New Mexico, North Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, Virginia, and Washington.
2 Stuart Naifeh, Accelerating the Vote: How States Are Improving Motor-Voter Registration Under the National
Voter Registration Act (2017) https://www.demos.org/research/accelerating-vote.

7 CENSUS BUREAU, CURRENT POPULATION SURVEY, NOVEMBER 2016 VOTING AND REGISTRATION SUPPLEMENT.
Reasons cited for not voting include “did not meet registration deadlines,” “did not know where or how to register,”
and “did not meet residency requirements/did not live here long enough.”

3 Démos, Same Day Registration, https://www.Démos org/sites/default/files/publications/Sdr-Factsheet-
Final_1.pdf; Sean McElwee, Brian Schaffner, and Jesse Rhodes, Oregon dutomatic Voter Registration,
https://www.demos org/policy-briefs/oregon-automatic-voter-registration.
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D. The exclusion of over 5 million individuals through felony disenfranchisement
laws perpetuates a legacy of racial bias and is anti-democratic.

Despite significant advances in voting rights made possible by the tireless struggle and sacrifice
of persons long excluded from the franchise,” one group of U.S. citizens remains formally
locked out of the vote at some point in their lives across almost the entire United States: people
with felony convictions. This stain on our democracy formally disenfranchises more than five
million Americans.*® And because our criminal legal system disproportionately targets, arrests,
sentences, and locks up people of color, communities of color are represented among
disenfranchised Americans far beyond their representation in the population.’! For example, a
national survey on drug use reported that “African Americans and whites use drugs at similar
rates, but the imprisonment rate of African Americans for drug charges is almost six times that of
whites.”* African Americans “represent 12.5 percent of illicit drug users, but 29 percent of those
arrested for drug offense and 33 percent of those incarcerated in state facilities for drug
offenses.”*

2 Nikole Hannah-Jones, “Our democracy’s founding ideals were false when they were written. Black Americans
have fought to make them true,” New York Times, August 14, 2019,

https:/www nytimes.com/interactive/2019/08/14/magazine/black-history-american-democracy .htmi. See also See
generally W.E.B. Du Bois, Black Reconstruction in America, (New York, The Free Press: 1935); Susan Ware, Why
They Marched: Untold Stories of Women Who Fought for the Right to Vote. (Cambridge: The Belknap Press of
Harvard University, 2019); John Lewis and Michael D’Orso, Walking With the Wind, (New York: Simon &
Schuster, 1998); Reverend Dr. William J. Barber 11, The Third Reconstruction: Moral Mondays, Fusion Politics,
and the Rise of a New Justice Movement; (Boston: Beacon Press, 2016); Gary May, Bending Toward Justice: The
Voting Rights Act and the Transformation of American Democracy, (Durham: Duke University Press, 2015).

*® In 2016, the Sentencing Project estimated that felony disenfranchisement laws formally disenfranchised 6.1
million Americans. See Jean Chung, “Felony Disenfranchisement: A Primer,” The Sentencing Project, 2016,
https://'www sentencingproject.org/publications/felony-disenfranchisement-a-primer/. In 2018, a supermajority of
Floridians passed Amendment 4, which automatically restored the voting rights of 1.4 million Floridians who had
served time and cornpleted probation and parole. See Frances Robles, “1.4 Million Floridians With Felonies Win
Long-Denied Right to Vote,” New York Times, November 7, 2018,

https://www nytimes.com/20 18/ 1 1/07/us/florida-felon-voting-rights.html. However, in 2019, Republican lawmakers
in Florida passed a law requiring returning citizens pay all outstanding fines and fees before their voting rights are
restored, which has made hundreds of thousands of newly-eligible Floridians again ineligible to register and vote
until they pay this modern-day poli tax. See Chiraag Bains, “Florida Prices Hundreds of Thousands of Returning
Citizens Out of the Vote in a Stunning and Unconstitutional Move,” Demos, June 29, 2019,
hitps://www.demos.org/press-release/florida-prices-hundreds-thousands-returnin
and Can’t Pay, Can't Vote: 4 National Survey of the Modern Poll Tax, Campaign Legal Center and the Civil Rights
Clinic at Georgetown Law, July 25, 2019, 23, https://campaigniegal.org/sites/default/files/2019-
07/CLC_CPCY_Report Final 0.pdf. As a result, new estimates put the total number of disenfranchised people
nation-wide between five and six miltion.

3! See Dorothy E. Roberts, “Constructing a Criminal Justice System Free of Racial Bias: An Abolitionist Framework
Symposium on Pursuing Racial Fairness in Criminal Justice: Twenty Years after McCleskey v. Kemp.” Columbia
Human Rights Law Review 39 (2007): 261-86; Jeff Manza & Christopher Uggen, Locked Out: Felon
Disenfranchisement and American Democracy (Oxford: Oxford University Press, 2006); Michelle Alexander, The
New Jim Crow. Muass Incarceration in the Age of Colorblindness (New York: The New Press, 2012); NAACP
Criminal Justice Fact Sheet, hitps://www.naacp.org/criminal-justice-fact-sheet/; and Everyone’s America: 26 state
policies for a race-forward, populist agenda to empower all Americans, Demos 2018: 176.

https:/'www . demos. org/research/evervones-america.

32 Id (emphasis added).
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To achieve the goal of full enfranchisement that is central to democracy, we must reform our
current laws that disenfranchise persons with felony convictions. Such laws are not required by
the U.S. Constitution, and they have not been the law forever. In fact, today, all people who are
incarcerated can vote in Maine, Vermont, and Puerto Rico, and in many other countries,
including most of Europe; people serving felony prison sentences for certain crimes can also vote
in Alabama, Alaska, Arkansas, California, and Mississippi.* In short, there’s nothing inevitable
about these vote-stripping laws.

The proliferation and entrenchment of criminal disenfranchisment laws in the United States, we
must acknowledge, is rooted in beliefs about white supremacy. After Reconstruction, states in
the South began to tailor their disenfranchisement laws to cover crimes for which black citizens
were most frequently prosecuted, “as part of a larger effort to disfranchise African American
voters and to restore the Democratic Party to political dominance.”>* Over time, states stopped
distinguishing between kinds of crimes, instead imposing blanket disenfranchisement for all
felony convictions. It is no accident that, today, the two states that do not disenfranchise any
incarcerated persons are Maine and Vermont—states with overwhelmingly white populations.>
Because of such disparities in the criminal legal system, felony disenfranchisement laws have
formally stripped one in every 13 African Americans of their right to vote, four times the
disenfranchisement rate of non-African Americans.*” In the 2016 elections, approximately 2.5
percent of all Americans who would otherwise be able to vote could not vote due to felony
convictions; that number jumps to 7.4 percent for African Americans.*® Communities of color
therefore experience reduced political power and the underrepresentation of their interests in
government. Ending felony disenfranchisement would help bring equality and equity to the
democratic process. Encouraging voting has also been found to aid with reentry and thus
promote public safety.?

Felony disenfranchisement laws in the U.S. are a deep stain on our integrity and our morality as
a people. They are inconsistent with our values as a democratic society. They are racist in their
roots and discriminatory in their impact. And they do nothing to promote community wellness;
in fact, they deny directly impacted people and their communities the myriad benefits that come
from full civic engagement. We must end this painful and violent practice of excluding people
from our democracy by ending felony disenfranchisement laws and expanding voting rights to
those whose rights have been taken away.

** ACLU, Out of Step with the World: An 4nalysis of Felony Disfranchisement in the U.S. and other Democracies
(2006) https//www.acluorg/sites/default/files/pdfs/votingrights/outefstep. 20060525 .pdf; Chung, suprun, 30.

3% Pippa Holloway, “A Chicken-Stealer Shall Lose His Vote ’: Disenfranchisement for Larceny in the South, 1874~
1890, 75 J. S. HIST. 931, 931 (2009).

3 Chung, supra note 30.

7 Id

* Bernard Fraga, The Turnout Gap: Race, Ethnicity, and Political Inequality in A Diversifying America,
(Cambridge: Cambridge University Press, 2018), 173.

3 Cristopher Uggen & Jeff Manza, Voting and Subsequent Crime and Arrest: Evidence from a C ommunity Sample,
36 CoLuM. HuM. RTS. L. REV. 193, 197 (2004-2005). See also ALEX EWALD, DEMOS, PUNISHING AT THE POLLS, 35
(2003) (describing value of developing greater civic consciousness by encouraging vote)
https://www.demos.org/sites/defauly/files/publications/FD_-_Punishing_at_the_Polls.pdf.
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E. Prison-Based Gerrymandering Compounds the Injustices of Criminal
Disenfranchisement.

The practice of prison-based gerrymandering has long distorted our democracy. Prison-based
gerrymandering results from the current practice of the U.S. Census Bureau to count incarcerated
persons as residents of the prison for purposes when conducting the Census.**

Because prisons are often located far from the home residences of incarcerated persons, counting
incarcerated persons as residents of the prison for redistricting purposes can award
disproportionate representation to rural or semi-rural communities containing prisons, at the
expense of representation for the home communities of incarcerated persons, which are
disproportionately urban. The practice also defies most state constitutions and statutes, which
explicitly state that incarceration does not change a person’s legal residence.*' The injustice of
the practice is compounded by the fact that all but two states entirely deny the right to vote to
incarcerated persons with felony convictions, even while they treat the incarcerated persons as
residents of the prison for Census purposes. And to make the practice even more absurd, even
when a state allows incarcerated persons the right to vote, they typically cannot vote as residents
of the prison where they are counted for purposes of the Census; instead, they must vote an
absentee ballot in the community where they resided before their incarceration.*

To date, six states have enacted laws correcting the distortions of representation resulting from
the Census Bureau's flawed practice of counting incarcerated persons as residents of the prison
rather than as residents of their home community.** We applaud the House for including an
amendment to end prison-based gerrymandering in its final passage of H.R, 1.%

CONCLUSION

The right to register and vote is fundamental to our democracy. Démos thanks the
Committee for its careful study of the obstacles that too many voters face in exercising that
fundamental right. The For the People Act would make voting more accessible and combat voter
suppression efforts, blunt the distorting influence of big money in politics, and advance racial
equity. Demos applauds the House’s passage of the For the People Act and looks forward to
seeing it signed into law.

0 Prison Policy Initiative, Prison Gerrymandering Project, Overview,
hups://www.prisonersofthecensus.org/impact.html.

41 Id

42 [d

“ These states are California, Delaware, Maryland, Nevada, New York, and Washington. See Prison Policy
Initiative, Prison Gerrymandering Project, What’s New https;//www.prisonersofthecensus.org/,

* John Nichols, “Prison Gerrymandering Distorts our Democracy i in the Worst Ways,” The Nation, March 8, 2019
https://www thenation.comvarticle/mark-pocan-gerrymandering- .
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Chairwoman FUDGE. Mr. Waldman, you are recognized for five
minutes.

STATEMENT OF MICHAEL WALDMAN

Mr. WALDMAN. Thank you, Madam Chairwoman and Members of
the Subcommittee, for this important hearing—for this important
series of hearings.

The thing we all share, the premise we all share, is that the vote
is the heart of American democracy. In so many ways, the right to
vote is sacred. And, as we know, we have had to fight for this right
for over two centuries—to expand it, to make it real, to ensure that
it is something that all Americans can truly share.

We are now one year out from this very pivotal election, and it
is plain that the systems of democracy and our electoral system is
under tremendous stress at this moment. As has been described, 25
States in the last decade have enacted new laws to make it harder
to vote, for the first time since the Jim Crow era. And those laws
have hit hardest communities of color, young people, old people,
poor people. Voter suppression unfortunately remains real and re-
mains a real threat to our ideals.

And so the question for all of us and for this committee and this
Congress is: What can we do to ensure that the 2020 election will
be free and fair and secure? And, going forward, what can we do
to modernize and improve our election systems so they truly rep-
resent all Americans?

Our belief, strongly, is that the best way to respond to attacks
on democracy is to strengthen democracy. As we have looked—and
I describe this in our testimony from the Brennan Center for Jus-
tice—as we have looked at the landscape of the current election, I
want to identify three particular challenges, three particular
threats, among many, to be concerned about.

The first is the prospect of abusive voter purges. And we have
heard some things about that today. We all care about having accu-
rate and complete voter rolls. Seventeen million people were re-
moved from the voter rolls over the last two-year period we stud-
ied. And the rate of purging was far higher in the States that had
previously been covered by Section 5 of the Voting Rights Act than
in the rest of the country. And that has remained true over two
election cycles. That is a concerning and a, frankly, suspicious fact
that should make us be troubled, that these removals are not mere-
ly hygiene but something more pernicious than that.

The second concern that we have relates to election security,
something that Members of Congress of both parties have worked
on this year. We all know that in 2016 Russia attacked our democ-
racy. As Director Coats testified, the lights are blinking red for not
only Russia but other potential hostile actors trying to take advan-
tage of the holes and risks in our system.

There has been progress. In 2016, 20 percent of people voted on
machines without paper backup records. By 2020, there is a good
chance that, in at least the hotly contested States in the Presi-
%elgcial election, that number could be down to zero. But more must

e done.

And the third considerable threat that I want to point to is, fol-

lowing on what my colleague has said, the denial of the right to
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vote to many, many people, especially in the State of Florida, who
have had their right to vote restored by Amendment 4 to the Flor-
ida Constitution, which passed in a strong bipartisan vote, with 64
percent of the vote, and which now is being, we would argue, gut-
ted—attempting to be gutted by the Florida legislature. And there
is litigation to redress that that we are part of.

Going forward, what reforms would make a big difference? Well,
first of all, we agree that it is vital to restore, reauthorize, and
modernize the Voting Rights Act so that it can fully and once again
protect the voting rights of all Americans and those who face racial
discrimination.

Second, we strongly support H.R. 1, which we believe is the most
significant and sweeping democracy reform legislation since 1965.
That would include automatic voter registration, which has been
described as a transformative reform that would add tens of mil-
lions to the rolls and make lists more accurate and secure.

And, finally, election security. We applaud the House of Rep-
resentatives for its recent move to authorize $600 million to help
States meet this threat. We are encouraged that the Senate seems
to be coming along, at a lower level. We encourage the House to
stand firm in conference and in negotiations both at the proper
amount of funding but also to make sure that the money is actually
used for the purpose it is designed for.

The bottom line on all of this is, the public really cares about
this. There is a great hunger for this. In the 2014 election, it was
the lowest voter turnout in 72 years; and in the last midterm elec-
tion, last year, it was the highest voter turnout since 1914. Ballot
measures passed all over the country for democracy reform. It is
a democracy movement from all over the country, all political
views. The people are out there. And we encourage Congress to
continue to play your role in making this a reality for our country.

Thank you.

[The statement of Mr. Waldman follows:]
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One year before ballots are cast in November 2020, our election systems are under extraordinary
stress. The research conducted by the Brennan Center, bolstered by our experience in the fight
for voting rights in states across the country, confirms that there is strong reason for concern.

The right to vote is at the heart of democracy. Yet over the past decade, 25 states have put in
place new laws making it harder to vote, for the first time since the Jim Crow era.” Many states
continue to disenfranchise people living and working in our communities because they have a
past felony conviction.? Voter roll purges have surged, particularly in states previously covered
by the pre-clearance provisions of the Voting Rights Act.* All these obstacles to the ballot hit
hardest communities of color, the poor, young, and elderly. Voter suppression remains a potent
threat to American democracy, and a bitter challenge to the ideals of equality.

And there is a new and unnerving challenge: foreign interference threatens to disrupt and
degrade the 2020 election. We all know that Russia intervened in 2016. Progress has been made
since then. But next year, several states will still require voters to cast ballots on hackable

! The Brennan Center for Justice at NYU School of Law is a nonpartisan public policy and law institute that works
to reform, revitalize, and defend our country’s system of democracy and justice. I have led the Center since 2005. 1
have authored books on government, the presidency, and the law, including The Fight to Vote (Simon & Schuster,
2016), a history of the struggle to win voting rights for all citizens. I previously served as director of speechwriting
for President Bill Clinton from 1995 to 1999, and as special assistant to the president for policy coordination from
1993 to 1995. During my government service, I was the senior administration policy aide on political reform. My
testimony does not purport to convey the views, if any, of the New York University School of Law. Thank you to
Max Feldman and Harold Ekeh for their work on this testimony.

2 Brennan Center for Justice, New Voting Restrictions in America, last accessed Oct. 14, 2019,
hitps://www.brennancenter.org/our-work/research-reports/new-voting-restrictions-america.

3 Brennan Center for Justice, Criminal Disenfranchisement Laws Across the United States, last accessed Oct. 14,
2019, https://www.brennancenter.org/criminal-disenfranchisement-laws-across-united-states.

# Jonathan Brater et al., Purges: A Growing Threat to the Right to Vote (Brennan Center for Justice 2018),
hitps://www.brennancenter.org/sites/default/files/2019-08/Report_Purges_Growing_Threat.pdf.

Brennan Center for Justice at New York University School of Law
120 Broadway, Suite 1750 New York, NY 10271
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electronic voting machines that do not leave a paper trail. Others will conduct no post-election
audits to verify an accurate vote count.’

How can we ensure that the 2020 election will be free, fair, and secure? And going forward, how
can we modernize our elections so they fully and accurately reflect the voices of Americans? We
believe strongly that the best response to attacks on our democracy is to strengthen our
democracy.

So we strongly urge Congress to enact bold reform. Here, there is reason for optimism. Earlier
this year, this House passed H.R. 1—the For the People Act of 2019. That legislation is the most
sweeping democracy reform bill the Congress has taken up since 1965. We encourage the Senate
to follow the House and pass this bill now. We also urge the House to pass a revitalized Voting
Rights Act, as it committed to doing in H.R. 1. In addition, we urge the Senate to match this
House’s proposed $600 million appropriation to the states for election security.

Americans are hungry for positive solutions. Despite new barriers to participation, turnout surged
from a 72-year low in 2014 to a hundred-year high in 2018.% Voters in states across the country
passed ballot measures for voting rights and redistricting reform.” Citizens are energized and
engaged, a true democracy movement. Congress should act with the same urgency as its
constituents and undertake bold reform to revitalize our election systems.

L SIGNIFICANT THREATS TO ELECTION INTEGRITY IN 2020
The Brennan Center monitors challenges to our elections nationwide. Our attorneys, social

scientists, and researchers have worked with election officials and citizens in dozens of states.’
Here are the principal areas of concern for the 2020 election.’

* Andrea Cordova McCadney et al., Voting Machine Security: Where We Stand a Few Months Before the New
Hampshire Primary, Brennan Center for Justice, Aug. 13, 2019, https://www.brennancenter.org/our-work/analysis-
opinion/voting-machine-security-where-we-stand-few-months-new-hampshire-primary.

¢ Jose A. DelReal, Voter Turnout in 2014 Was the Lowest Since WWII, Washington Post, Nov. 10, 2014,
hitps://www.washingtonpost.com/news/post-politics/wp/2014/1 1/10/voter-turnout-in-2014-was-the-lowest-since-
wwii/; Ed Kilgore, 2018 Turnout Was the Highest of Any Midterm in More Than a Century, New York Magazine,
Nov. 13, 2018, http://nymag.com/intelligencer/2018/11/2018-turnout-was-the-highest-of-any-midterm-since-

1914 .html.

7 See, e.g., Lee Drutman, “One Big Winner Last Night: Political Reform,” Vox, Nov.7, 2018,
https://www.vox.com/polyarchy/2018/11/7/18072204/2018-midterms-political-reform-winner.

® In the past year, for example, we have successfully sued Georgia over the security of its voter data, leading to the
enactment of new state laws; successfully challenged purge practices in Indiana; and currently are suing to overturn
the new Florida law that aims to roll back Amendment 4°s restoration of voting rights to as many as 1.4 million
Floridians. We are engaged in advocacy in numerous state legislatures, especially in support of enactment of
automatic voter registration, rights restoration for people with felony convictions in their past, election security
upgrades, and redistricting reform. And we produce cutting-edge research that gives lawmakers and advocates the
tools they need to make voting more accessible and secure.

° This analysis draws on testimony given by Wendy Weiser, Hearing on H.R. 1, The For the People Act, Before the
Comm. on House Administration, 116th Cong. (Feb. 14, 2019); Myma Pérez, Hearing on Protecting the Right to
Vote: Best and Worst Practices, Before the Comm. on House Judiciary, 116th Cong. (Sept. 10, 2019); and Lawrence
Norden, Election Security Hearing, Before the Comm. on House Administration, 116th Cong, (May 8, 2019).
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a. VOTER PURGES AND VOTER LIST MANIPULATION

Voter purges refer to the process when election officials attempt to remove from registration lists
the names of those ineligible to vote. Done right, purges ensure that the rolls are accurate and up-
to-date. When done improperly, however, they disenfranchise legitimate voters. Often, that
happens too close to an election to correct the error. Bad purges cause confusion and delay at the
pols.1¢

The Brennan Center has documented an alarming surge in voter purges—a surge that began after
the U.S. Supreme Court gutted Section 5 of the Voting Rights Act in Shelby County v. Holder."!

Between 2016 and 2018, officials purged at least 17 million voters nationwide. The median
purge rate was 40 percent higher, however, in jurisdictions previously covered by Section 5 of
the Voting Rights Act than it was elsewhere. Had purge rates in those jurisdictions been
consistent with those in the rest of the country, as many as 1.1 million fewer individuals would
have been removed from the rolls.”?

This continues the trend we documented in a major study last year. Between 2014 and 2016,
states removed almost 16 million voters from the rolls—nearly 4 million more than they
removed between 2006 and 2008." This reflects a one third increase in the number of removed
voters, far outstripping growth in registered voters (18 percent) or population (six percent). This
increase was driven by states that had previously been covered by Section 5—that is, states with
a history of voting discrimination. The Brennan Center has calculated that two million fewer
voters would have been purged between 2012 and 2016 if previously covered jurisdictions had
purged at the same rate as other jurisdictions.

1 Myrna Pérez, Voter Purges 1-3, (Brennan Center for Justice 2008),
https://www.brennancenter.org/sites/default/files/legacy/publications/Voter.Purges.f.pdf.

! Brater et al,, Voter Purges: A Growing Threat, 1.

12 Kevin Morris, Voter Purge Rates Remain High, Analysis Finds, Brennan Center for Justice, Aug. 1, 2019,
https://www.brennancenter.org/our-work/analysis-opinion/voter-purge-rates-remain-high-analysis-finds.

'3 Brater et al., Voter Purges: 4 Growing Threat, 3-5.

' Id. at 4; see also Kevin Morris and Myma Pérez, Florida, Georgia, North Carolina Still Purging Voters at High
Rates, Brennan Center for Justice, Oct. 1, 2018, https://www.brennancenter.org/our-work/analysis-opinion/florida-
georgia-north-carolina-still-purging-voters-high-rates.
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The apparent impact of Shelby County is evident in this chart:

Purge Rates, 2008 - 2018
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Improper purges, and attempts at improper purges, litter our recent history. Earlier this year, for
example, the Texas Secretary of State sent lists of approximately 95,000 alleged non-citizens to
county officials for purging—but within days, the state was forced to retreat, once it became
clear that the lists were rife with inaccuracies.!® In 2016, New York officials erroneously deleted
hundreds of thousands from the rolls, with no public warning and little notice to those who had
been purged.'® The same year, thousands of Arkansans were purged because of supposed felony
convictions—but the lists used were highly inaccurate, and included many who had never
committed a felony, or who had had their voting rights restored.!”

In her dissent in Shelby County, Justice Ruth Bader Ginsburg warned that “throwing out
preclearance when it has worked and is continuing to work to stop discriminatory changes is like
throwing away your umbrella in a rainstorm because you are not getting wet.”'® As millions of
purged voters can attest, her warning was all too prescient.

H.R. 1 contains new protections to prevent improper purges, including new guardrails on the use
of inter-state databases that purport to identify voters that have re-registered in a new state, but
that have been proven to produce deeply flawed data. It also includes provisions for automatic
voter registration and same day registration—policies that ameliorate the impact of improper
purges. We urge the Committee to continue to press for these important reforms.

!5 Sean Morales-Doyle and Rebecca Ayala, There's Good Reason to Question Texas’ Voter Fraud Claims, Brennan
Center for Justice, Jan. 29, 2019, https://www brennancenter.org/our-work/analysis-opinion/theres-good-reason-
question-texas-voter-fraud-claims.

16 Brater et al., Voter Purges: A Growing Threat, 5-6.

T1d. at 5.

'8 Shelby County, Ala. v. Holder, 570 U.S. 529, 590 (2013) (Ginsburg, J., dissenting).
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b. ELECTION SECURITY

Foreign interference and inadequate election security represent a second significant threat in
2020. As the Mueller Report concluded, Russia waged a campaign to interfere in our election “in
sweeping and systematic fashion.”!’ Moscow did more than hack DNC and campaign emails. In
addition to a massive effort on social media, the Russians targeted state and local election
officials, breached two state registration databases and extracted data from one, and used spear
phishing attacks to gain access to and infect computers of a voting technology company and at
least one Florida county.®®

There is every reason to think these threats continue, especially now that the whole world knows
how vulnerable we are. Before the midterm election the Director of National Intelligence
testified that the “lights are blinking red.”?' Robert Mueller, in his July congressional testimony,
warned, “Many more countries are developing the capability to replicate what the Russians
have done.” He added, the Russian effort “wasn’t a single attempt. They’re doing it as we sit
here. And they expect to do it during the next campaign.”?

Indeed, the nation may face even more serious threats in 2020 and beyond. Russia seems to have
started its attacks against our election infrastructure in June 2016, late in the day compared to
other aspects of their campaign. By 2020, Russia will have had four years to leverage knowledge
gained in 2016. Chris Krebs, head of the Cybersecurity and Infrastructure Security Agency at the
Department of Homeland Security, has warned that the 2020 election is “the big game” for
adversaries looking to attack American democracy.?® More, we ought not assume we are at risk
just from Russia. National security agencies have warned of potential attacks from China, North
Korea, and Iran, as well as non-state actors.2 (Since 2016, there have been reports of alleged
Chinese election-related attacks against Indonesia’s voter database as well as against Australia’s
major political parties.)®

19 Robert S. Mueller I, Report on the Investigation into Russian Interference in the 2016 Presidential Election 1,
(U.S. Department of Justice 2019), https://www justice.gov/storage/report.pdf.

2 Ibid. at 51.

2! Julian E. Barnes, ““Warning Lights Are Blinking Red,’ Top Intelligence Officer Says of Russian Attacks,” The
New York Times, July 18, 2018, https//www.nytimes.com/2018/07/13/us/politics/dan-coats-intelligence-russia-
cyber-warning.htmi.

2 Hearing on Oversight of the Report on the Investigation into Russian Interference in the 2016 Presidential
Election: Former Special Counsel Robert S. Mueller, IIl, Before the Comm. on the Judiciary, 116th Congress (July
24, 2018) (statement of Robert S. Mueller, I11, former special counsel)

2 Colleen Long and Michael Balsamo, Cybersecurity officials start focusing on the 2020 elections, Associated
Press, Nov. 8, 2018, https://www.apnews.com/cfaal 6f6a86349bebe16e0633d6214dd.

4 See, e.g., Daniel R. Coats, Director of National Intelligence, Statement for the Record: Worldwide Threat
Assessment of the US Intelligence Community 6-7 (2019), https://www.dni.gov/filessODNI/documents/2019-ATA-
SFR---SSCL.pdf; Jordan Fabian, US warns of 'ongoing’ election interference by Russia, China, Iran, The Hill,
October 19, 2018, https://thehill.com/policy/nationalsecurity/412292-us-warns-of-ongoing-election-interference-by-
russia-china-iran.

» Viriya Singgih, Arys Aditya, and Karlis Salna, Indonesia Says Election Under Attack From Chinese, Russian
Hackers, Bloomberg, March 13, 2019, https://www .bloomberg.com/news/articles/2019-03-12/indonesia-says-
pollunder-attack-from-chinese-russian-hackers; Dean Pennington, dustralia's major parties targeted in
‘sophisticated’ cyber attack ahead of election, TechSpot, February 18, 2019, https://'www.techspot.com/news/78802-
australia-major-parties-targeted-ophisticated-cyberattack-ahead html.
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The country undoubtedly has made progress in protecting our elections. In 2016, 20 percent of
votes were cast on machines with no paper backup. By next year, we estimate that number will
drop to 12 percent.?® Several states are replacing outdated voting equipment. But major
challenges remain.

At least 26 states, for example, totaling 243 electoral votes, are not currently on track to require
post-election audits prior to certification of the election. Traditional post-election audits, which
generally require manual inspection of paper ballots cast in randomly selected precincts or on
randomly selected voting machines, can provide assurance that individual voting machines
accurately tabulated votes.”’

[ DISENFRANCHISEMENT LAWS

Disenfranchisement laws—a relic of the Jim Crow era that continues to haunt our elections—
represent a third significant threat to voters in 2020. Across the country, state laws deny millions
of citizens the right to vote because of a criminal conviction, including at least three million who
are no longer incarcerated.

These laws vary dramatically from state to state. They range from permanent disenfranchisement
for everyone convicted of a felony in Iowa and Kentucky, to no deprivation of voting rights at all
in Vermont and Maine. Between these extremes, some states distinguish between different types
of felonies, others treat repeat offenders differently, and some have varying rules on what parts
of a sentence must be completed before rights are restored. Navigating this patchwork of laws
can confuse election officials and prospective voters about who is-eligible to participate. The
result is large-scale de facto disenfranchisement of voters who are eligible but do not know it.?%

A particularly important fight for fairness is unfolding in Florida right now. The state had the
country’s harshest law, permanently disenfranchising 1.4 million people. One in four black men
in Florida was ineligible to vote. Last November, nearly 65 percent of voters approved
Amendment 4, which automatically restored voting rights to Floridians who had completed the
terms of their sentence. In the months that followed, Amendment 4 began to fulfil its promise—
rapidly restoring voting rights to Floridians who had paid their debt to society. Our research
found that nearly 100 times more formerly incarcerated Floridians registered in the first three
months of 2019 than in previous comparable years. And more than 44 percent of the formerly
incarcerated Floridians who registered to vote between January and March of 2019 identified
themselves in their voter registration forms as Black (whereas Black voters comprise 13 percent
of Florida’s overall voter population).”® The racial justice implications were profound.

* McCadney et al., Voting Machine Security.

# Lawrence Norden, How to Secure Elections for 2020 and Beyond, Brennan Center for Justice, Oct. 2, 2019,
hitps://www.brennancenter.org/our-work/research-reports/how-secure-elections-2020-and-beyond.

* Brennan Center for Justice, Criminal Disenfranchisement Laws Across the United States, last accessed October
14, 2019, https://www brennancenter.org/sites/default/files/legal-
work/2019.5.31_Criminal_Disenfranchisement_Map.pdf.

* Kevin Morris, Thwarting Amendment 4 (Brennan Center for Justice 2019),

https://www brennancenter.org/sites/default/files/analysis/201 9_05_FloridaAmendment_FINAL-3.pdf.
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Then, the Florida Legislature stepped in to roll back this important reform. In June, Governor
DeSantis signed a law, which prohibits returning citizens from registering to vote unless they pay
off all legal financial obligations (“LFOs”) imposed by a court pursuant to a felony conviction,
even if they cannot afford to pay. That same day, several civil rights groups, including the
Brennan Center, filed a federal lawsuit challenging the new law. A federal district court recently
held a hearing on our motion to temporarily enjoin the law, pending a trial. If it is allowed to
stand, this modern-day poll tax will have a severe impact.

d. ADDITIONAL CHALLENGES

We face, of course, numerous other challenges to election integrity in 2020. For example,
attempts to suppress votes through deception and intimidation remain all too widespread. This is
not a new problem, but now social media platforms make the mass dissemination of misleading
information easy and allow for perpetrators to target particular audiences with precision. Ina
recent analysis for the Brennan Center, University of Wisconsin Professor Young Mie Kim
documented hundreds of messages on Facebook and Twitter designed to discourage or prevent
people from voting in the 2018 election.”’

Inadequate election day resources and long lines may also deter voters in 2020, particularly
voters of color. A Brennan Center study found that, in the 2012 election, voters in precincts with
more minorities experienced longer waits and tended to have fewer voting machines.’ A more
recent academic paper using cellphone data found that, in the 2016 election, voters in Black
neighborhoods were significantly more likely to wait in long lines than voters in white
neighborhoods.” The Brennan Center continues to research election resource allocation, and we
plan to release a report on this issue early next year.

In addition, state legislatures continue to add new obstacles to the ballot box. This year, at least
five states have enacted new laws restricting voting access.® These laws continue a decade-long
turn toward placing direct burdens on people’s right to vote.

% Brennan Center for Justice, Gruver v. Barton (consolidated with Jones v. DeSantis), last accessed Oct. 14, 2019,
https://www brennancenter.org/our-work/court-cases/gruver-v-barton-consolidated-jones-v-desantis.

* Young Mie Kim, Voter Suppression Has Gone Digital, Nov. 20, 2018, https://www.brennancenter.org/our-
work/analysis-opinion/voter-suppression-has-gone-digital.

32 Christopher Famighetti et al., Election Day Long Lines: Resource Allocation 1-2 (Brennan Center for Justice
2014), https://www brennancenter.org/sites/default/files/2019-08/Report_ElectionDayLongLines-
ResourceAllocation.pdf.

% Daniel Garisto, Smartphone Data Show Voters in Black Neighborhoods Wait Longer, Scientific American, Oct, 1,
2019, https://www.scientificamerican.com/article/smartphone-data-show-voters-in-black-neighborhoods-wait-
longerl/.

3 Brennan Center for Justice, Voting Laws Roundup 2019, last modified July 10, 2019,
https://www.brennancenter.org/analysis/voting-laws-roundup-2019.
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1L BOLD REFORM IS NEEDED TO ADDRESS THESE THREATS

Our elections face urgent threats, and we must respond with equal urgency. And we should take
this moment of public engagement to press for long-needed changes to ensure free, fair, and
accurate elections every year going forward. We encourage Congress to pass H.R. 1, to restore
the Voting Rights Act, and to appropriate necessary funds for election security.

a. H.R.1—A BREAKTHROUGH FOR VOTING ACCESS

H.R. 1 comprises reforms to revitalize every aspect of American democracy. Among the most
important of H.R 1’s reforms is automatic voter registration (“AVR™). AVR is a simple but
transformative policy that could bring millions into the electoral process. Under AVR, every
eligible citizen who interacts with designated government agencies is automatically registered to
vote, unless they decline registration. Fully implemented nationwide, it would add fifty million
to the rolls, cost fess, and improve accuracy and security.”

AVR shifts registration from an “opt-in” to an “opt-out” approach. When eligible citizens give
information to the government—for example, to get a driver’s license, receive Social Security
benefits, apply for public services, register for classes at a public university, or become
naturalized citizens—they are automatically signed up to vote unless they decline.’® Registration
information is electronically transferred to election officials, avoiding paper forms and snail
mail. This significantly increases the accuracy of the rolls and drives down the costs of
maintaining them.’

AVR works. In the past five years, 16 states and the District of Columbia have adopted AVR
(though several are still implementing the policy). A Brennan Center study found that AVR
dramatically boosted the number of registrants everywhere it has been implemented, with
increases ranging from 9 to 94 percent.*® FiveThirtyEight recently supplemented our findings. It
reported that the eight jurisdictions that implemented AVR by the 2018 registration deadline
automatically registered about 2.2 million new voters.>”

H.R. ! includes myriad other important measures to expand voting rights and strengthen
democracy. Among these, it incorporates the Democracy Restoration Act, which would restore
federal voting rights to citizens with past criminal convictions living in our communities.

3 Brennan Center for Justice, The Case for Automatic Voter Registration (2016),
?ttps://www.brennancenter‘org/sites/default/ﬁles/publications/Case_for_Automatic_VoterPRegistration‘pdf,

5 1d 6-7.
7. 11.
38 Kevin Morris and Peter Dunphy, AVR Impact on State Voter Registration, (Brennan Center for Justice 2019),
https://www brennancenter.org/sites/default/files/2019-08/Report_AVR_Impact_State Voter Registration.pdf.

*® Nathaniel Rakich, What Happened When 2.2 Million People Were Automatically Registered to Vote,
FiveThirtyEight, Oct. 10, 2019, https:/fivethirtyeight.com/features/what-happened-when-2-2-million-people-were-
automatically-registered-to-vote/.
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b. REVITALIZE THE VOTING RIGHTS ACT

The Voting Rights Act of 1965 (*“VRA”) was the nation’s most effective civil rights law. In
2013, however, the Supreme Court struck down the “coverage formula” that determined which
jurisdictions were subject to pre-clearance.® This decision effectively blocked the pre-clearance
system from operation. The years since have demonstrated the urgent need to revitalize the law.
State and local jurisdictions have continued to implement discriminatory voting rules,
disenfranchising voters of color in election after election.*! Over the course of several months,
this Committee has held a series of field hearings in states across the country, documenting
serious challenges to voting accessibility and fair election administration.

These ongoing problems demand a strong, but thoughtful response. When the Supreme Court
gutted preclearance, it stated explicitly that Congress could fix the VRA, using current data and
taking a wider perspective.*? Moreover, the VRA has long been a bipartisan congressional
priority—the reauthorization in 2006 passed the House overwhelmingly and the Senate 98-0—
and it should be once again.*®

For its part, H.R. 1 also contains a strong commitment to revitalizing the VRA. The Voting
Rights Advancement Act (H.R. 4), currently under consideration in this House, contains an
updated coverage formula and other vital protections carefully tailored to current conditions. We
encourage Congress to follow through on its commitment in H.R. 1 and to act expeditiously to
restore the VRA to its full strength.

¢. STRENGTHEN ELECTION SECURITY

First and foremost, election security in 2020 requires funding. The Brennan Center has long
supported both a complete, nationwide transition to paper ballot voting machines and the
implementation of risk limiting audits (“RLAs”), an effective check on election results, to ensure
security and confidence in electoral results. But these and other critical reforms require money,
and states are running out of time to put new machines and systems in place for 2020. We
enthusiastically applaud the House for proposing to appropriate $600 million for election

40 Shelby County, 570 U.S. at 557.

*! See, e.g., Wendy Weiser and Zachary Roth, This Is the Worst Voter Suppression We 've Seen in the Modern Era,
Brennan Center for Justice, Nov. 2, 2018, https://www.brennancenter.org/our-work/analysis-opinion/worst-voter-
suppression-weve-seen-modern-era?utm_source=facebook&utm_medium=socialmedia.; Rebecca Ayala, Voting
Problems 2018, Brennan Center for Justice, Nov. 5, 2018, https://www .brennancenter.org/our-work/analysis-
opinion/voting-problems-2018.; Makeda Yohannes, New Hampshire's New Voting Law Threatens Student Voters,
Brennan Center for Justice, July 18, 2018, https://www.brennancenter.org/blog/new-hampshires-new-voting-
lawthreatens-student-voters; Rebecca Ayala and Jonathan Brater, What's the Matter with Georgia?, Brennan Center
for Justice, Oct. 12, 2018, hitps://www.brennancenter.org/our-work/analysis-opinion/whats-matter-georgia.

42 Shelby County, 570 U.S. at 557.

# U.S. Senate, H.R.9 Vote Summary, July 20, 2006,
https://www.senate.gov/legislative/L1S/roll_call_lists/roll_call vote cfm.cfm?congress=109&session=2&vote=002
12; U.S. House of Representatives, Final Vote Results for Roll Call 374, July 13, 2006,
http://clerk.house.gov/evs/2006/roll374 xml.
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security in the appropriations bill voted on in June.* This represents a robust down payment on
our overall election security needs—which the Brennan Center estimates will cost approximately
$2.2 billion over the next five years.** We are encouraged that the Senate has agreed to
appropriate $250 million for election security on a bipartisan basis.*® But we believe it is critical
that the final spending bill reflect the House’s proposed appropriation, as well as its provisions to
ensure that the funds are used for election security rather than unrelated activities.

Funding is an important first step toward securing our elections, but Congress can and should do
more. At present, for example, there is almost no federal oversight of the private vendors who
design, build, and maintain our election systems. That should change. We recommend that
Congress adopt a mandatory reporting system for all cyber security incidents for election
vendors and consider additional reforms, such as vendor employee background checks. In
addition, Congress should make permanent the Department of Homeland Security’s designation
of elections systems as “critical infrastructure.”®’ A permanent designation will help to guarantee
that states are provided with priority access to tools and resources available from DHS and
greater access to information on cyber vulnerabilities on a voluntary basis.

1. CONCLUSION
Much work remains to be done to ensure that the 2020 election is free, fair, and secure. I thank

this Committee for holding this important hearing and urge Congress to take quick and forceful
action to reform our election systems.

*“ Press Release, House Comm. on Appropriations, Appropriations Committee Releases Fiscal Year 2020 Financial
Services and General Government Funding Bill, June 2, 2019, https://appropriations.house.gov/news/press-
releases/appropriations-committee-releases-fiscal-year-2020-financial-services-and.

 Lawrence Norden and Edgardo Cortés, What Does Election Security Cost?, Brennan Center for Justice, Aug. 15,
2019, https://www.brennancenter.org/our-work/analysis-opinion/what-does-election-security-cost

“ Carl Hulse, After Resisting, McConnell and Senate G.O.P. Back Election Security Fi unding, N.Y. Times, Sept. 19,
2019, https://www.nytimes.com/2019/09/19/us/politics/mcconneli-election-security htmi?module=inline.

7 Press Release, U.S. Department of Homeland Security, Stat t by Secretary Jeh Johnson on the Designation of
Election Infrastructure as a Critical Infrastructure Subsector, Jan. 6, 2017,
https://www.dhs.gov/news/2017/01/06/statement-secretary-johnson-designation-election-infrastructure-critical.
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Chairwoman FUDGE. Thank you.
Ms. Nunez, you are recognized for 5 minutes.

STATEMENT OF ELENA NUNEZ

Ms. NUNEZ. Thank you, Chairwoman Fudge, for inviting me to
testify before the House Administration Committee Elections Sub-
committee today. And thank you to Chairwoman Fudge, Ranking
Member Davis, and all Members of the Subcommittee for holding
this critically important hearing.

My name is Elena Nunez, and I am the Director of State Oper-
ations and Ballot Measure Strategies for Common Cause. We are
a national, nonpartisan watchdog organization with 1.2 million
supporters and 30 State organizations throughout the country.

For nearly 50 years, Common Cause has been holding power ac-
countable through lobbying, litigation, and grassroots organizing.
We fight to reduce the influence of big money in politics, enhance
voting rights for all eligible Americans, strengthen ethics laws to
make government more responsive, and stop gerrymandering.

We were founded by Republican John Gardner at a time when
Republicans and Democrats came together to work on the pressing
issues of the day. During the 1970s, Common Cause worked with
many Members of Congress, Democrats and Republicans alike, to
help pass major democracy reforms that sought to correct some of
most egregious abuses of power, including the Federal Election
Campaign Act and the Ethics in Government Act.

Similarly, each of the five times the Voting Rights Act has been
reauthorized, it had strong bipartisan support before being signed
into law by a Republican President.

However, as you have heard from many of the witnesses today,
in the aftermath of the Supreme Court’s Shelby County decision,
voting rights have become an increasingly politicized issue.

You have heard about many of the attacks on the right to vote
through voter purges, polling place closures, and restrictive forms
of voter ID, so I am going to focus my testimony on some of the
more subtle forms of voter suppression that can keep people from
being able to participate.

One tactic that we are seeing in increasing numbers is the place-
ment of polling sites at police stations or having a law enforcement
presence at other polling sites, which can have a chilling impact on
voters.

In 2016, Macon, Georgia, election officials tried to move a voting
precinct to a police station in a largely African-American commu-
nity. And throughout the country, in advance of the 2016 and 2018
elections, rumors circulated online and via fliers that Immigration
and Customs Enforcement would be patrolling voting locations.

We are also seeing a growing trend of voter suppression through
misinformation. Voters may be given misinformation about reg-
istration requirements, polling locations, or ballot deadlines. In
2016, automated social media accounts, likely connected to the
Internet Research Agency, some of which were targeting African-
American and Latino voters, falsely claimed that voters could vote
from home for Hillary Clinton.

Increasingly, election administration practices around signature
processes are a growing concern for voter suppression. Signature
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mismatch laws can significantly affect voters with disabilities,
women who get married or divorced, seniors, and people for whom
English is a second language, among others.

The often arbitrary application of the law can lead to bias by
election officials, nearly all of whom are not handwriting experts,
because in most cases there are not uniform standards, and all too
often there are not adequate provisions to cure a signature if there
is a question.

In Florida in 2018, most of the roughly 10,000 votes not counted
because of voter error were thrown out because of signature
mismatches. One study found that young voters and voters of color
were more likely to have their ballots rejected and they were less
likely to cure those problems.

We believe that voters are best able to participate when they
have convenient options to cast their ballots. Efforts to reduce op-
tions, namely by reducing opportunities for early voting, is another
form of suppression that we have seen in North Carolina, Ohio,
and Wisconsin, among other States.

In North Carolina in 2013, the legislature cut a week of early
voting, a move that was eventually overturned by a court because
the change targeted African-Americans with “surgical precision.”

In addition to reducing the number of days of early voting, we
are seeing a trend towards eliminating or reducing options during
evenings and weekends, times that are often most convenient for
working people. These changes have a disproportionately discrimi-
natory impact, as African-American voters tend to use early voting
more than white voters do.

While long lines are often viewed as a sign of high voter interest,
there can also be an indication of voter suppression when the lines
are an inevitable result of poor planning or inadequate resources.
Machine failures due to aging voting equipment and delays in
checking in voters due to poor voter rolls can create backups that
have a ripple effect.

The U.S. has not made election day a national holiday or man-
dated paid time off to work, so many eligible voters cannot take un-
paid leave to wait in line for multiple hours to cast a ballot. Vote
suppressors, recognizing this dynamic, can starve localities for re-
sources so that the actual in-person voting process takes longer
than Americans are able to spend.

Our goal should be a system where all eligible voters can cast
ballots without barriers and have confidence that their votes are
counted accurately. Many States, through litigation, ballot meas-
ures, and State legislative efforts, are fighting voter suppression
and expanding voter access.

To make sure that voters throughout the country can have qual-
ity access, Federal action is needed by adopting the For the People
Act, H.R. 1; the SHIELD Act, including the Deceptive Practices and
Voter Intimidation Prevention Act; and the Voting Rights Advance-
ment Act.

Thank you again for the opportunity to testify today, and I look
forward to answering your questions.

[The statement of Ms. Nunez follows:]
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Introduction

Thank you, Chairwoman Fudge, for inviting me to testify before the House Administration
Elections Subcommittee. And thank you to Chairwoman Fudge, Ranking Member Davis, and all
Members of the Committee for holding this critically important hearing. My name is Elena
Nunez, and | am the Director of State Operations and Ballot Measure Strategies at Common
Cause, a national nonpartisan watchdog organization with 1.2 million supporters and 30 state
chapters. For nearly 50 years, Common Cause has been holding power accountable through
jobbying, litigation, and grassroots organizing. Common Cause fights to reduce the role of big
money in politics, enhance voting rights for all eligible Americans, foster an open, free, and
accountable media, strengthen ethics laws to make government more responsive to the people,
and stop gerrymandering.

Common Cause was founded by John Gardner, a Republican, at a time when Republicans and
Democrats worked together on the most pressing issues of the day. During the 1970s, Common
Cause worked with many Members of Congress -- Democrats and Republicans alike -- who put
country over party, and we were able to help pass major democracy reforms that sought to
correct some of the most egregious abuses of power, including the Federal Election Campaign
Act, the presidential public financing system, and the Ethics in Government Act, all timeless
laws that are still extremely consequential to this day.

ny F f Voter ion

The Voting Rights Act is another historic law that has always had strong bipartisan support. In
fact, each of the five times it's been reauthorized, it was signed into law by a Republican
president and received strong bipartisan congressional support. However, even voting rights
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have become partisan in recent years, and we've seen certain states and localities try to
significantly restrict the right to vote in the last decade. Especially since the Supreme Court's
devastating 5-4 Shelby County v. Holder decision in 2013, dozens of states and localities have
tried to silence voters and make it harder for them to have their voices heard. According to a
Brennan Center analysis, 25 states have put in place new voting restrictions, 15 states have
passed more restrictive voter ID laws, 12 states have enacted laws making it harder for citizens
to register to vote, 10 states made it more difficult to vote early or absentee, and three states
made it harder to restore voting rights for people with previous convictions.! Many states saw
the Supreme Court’'s decision as essentially giving a green light to voter suppression, which is
done in countless ways, including poll closures, voter ID, problematic list maintenance practices
including voter purges, and others. Today, though, I'm going to instead focus my testimony on
several less obvious types of voter suppression tactics.

Voter Intimidation and Harassment

One voter suppression tactic that we have seen includes placing polting locations at police
stations or other facilities viewed as hostile to ceriain voters, in 2016, Macon, Georgia, elections
officials tried to move a voting precinct to a police station in a largely African American
community.? Just last month in another Georgia locality, Jonesboro, which is 60% African
American, the nearly all-white city council announced it would move a polling place to a police
station.® In Texas, Dallas County recently allowed poliing locations to be consolidated at vote
centers, which can be at police stations.*

A related voter suppression tactic involves having law enforcement at or near polling locations.
Although “a number of states expressly prohibit the presence of law enforcement at the polls,”
just the threat of having police or law enforcement at polling locations may deter certain voters
who have outstanding fines, such as parking tickets or court fees, from voting. In advance of the
2016 and 2018 elections, rumors circulated online and in flyers that Immigration and Custom
Enforcement (ICE) officers would be patrolling voting locations.®

Under the justification of safety and security, more jurisdictions seem to be placing uniformed
police officers at voting booths. Springfield, Missouri, did this in 2016, and the Advancement
Project noted that “[p]lacing police at poll sites can be inherently intimidating to voters,
particularly in communities of color where such presence has historical ties to efforts to impede
voter access to the polls.” It went on to say that “police should be in pol! sites only where a

' hitps.//www.brennancenter.org/our-work/research-reports/new-voting-restrictions-america
“https://itruthout.org/articles/polling-places-in-police-stations-why-civil-rights-groups-are-still-fighting-voting
-rights/

3 hitps:/iwww . huffpost. com/entry/ionesboro-georgia-polling-location_n_5d9e0979e4b06ddfc51272f0
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tion.pdf
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specific and legitimate law enforcement need justifies that presence.” In the closely-contested
U.S. Senate special election in Alabama in 2017, muitiple voters reported that police were at or
near polling locations, especially those in heavily African American precincts.®

President Trump himself has encouraged police to get involved at polling locations in recent
elections. In 2016, then-candidate Trump stated, “We have to call up law enforcement. And we
have to have the sheriffs and the police chiefs and everybody watching.” And right before the
2018 election, President Trump threatened via Twitter that he would use law enforcement to
observe polling locations,'® potentially deterring eligible Americans from voting.

Although voter harassment and intimidation efforts can be fairly easy to document, voter
misinformation efforts are often less obvious and can be difficult to immediately recognize. In
the 2018 election alone, various misinformation tactics were used, and certain organizations
sent wrong information to voters, many of whom lived in states or districts with competitive races
that could determine control of the House and/or Senate. In late October, the Republican
National Committee (RNC) sent a mailer to registered Montana voters stating that they could
mail absentee ballots that are postmarked the day before the election as long as they were
received by election officials by November 16th, 10 days after Election Day (state law stipulates
that absentee ballots must be received by 8pm on Election Day)."

Also in Montana, a group sent a mailer to 90,000 voters stating incorrectly that they were not
registered to vote."? The state Republican Party in Missouri sent mailers to 10,000 voters with
incorrect information about when their absentee ballots were due.' On Election Day, voters in
several states received text messages from various organizations that had incorrect information
about voters’ polling locations, which resulted in voters going to the wrong polling places to vote
and ultimately being turned away.'* Some precincts distributed incorrect ballots to voters.’s And
in Texas, “thousands of students who live on campus at Prairie View A&M had been incorrectly
told to register to vote using an address in a different precinct and would need to fill out a
change-of-address form before casting a ballot.”*

And these were just some of the examples from the 2018 election. In 20186, automated social
media accounts, likely connected to the Internet Research Agency, some of which targeted
African American and Latinx voters, claimed (incorrectly) that voters could “vote from home” or

er- scheme hitmi
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“vota desde casa” for Hillary Clinton."” In 2011 in a Wisconsin recall election, the conservative
group Americans for Prosperity sent Democratic voters incorrect information about when
absentee ballots were due.' In 2008, flyers were distributed in largely African American
neighborhoods in Philadelphia warning that citizens with warrants or unpaid fines who showed
up to vote could be arrested.™

There are likely significant other similar examples occurring around the country that go
unreported. Although not every example is necessarily nefarious, some of them probably were
intended to suppress the vote, especially because many of these instances seem to be focused
in swing states or districts.

ignatur uirements and Signature Mismatch
Another increasingly used voter suppression tactic involves states that have “exact match”
signature laws for ballots, both in-person and absentee. Although many states have laws
requiring one’s signature on file o match the signature on one’s ballot, this practice has
increasingly been used to arbitrarily disenfranchise certain voters. Signature mismatch laws can
significantly affect voters with disabilities, women who get married or divorced, seniors, people
for whom English is a second fanguage, and military personnel, among other individuals.®® The
often arbitrary application of the law can lead to bias by election officials, nearly all of whom are
not handwriting experts, because in most cases there are no uniform standards.

In Florida in 2018, most of the around 10,000 votes not counted because of “voter error” were
thrown out because of signature mismatches ?' Florida doesn't have “signature teams” to verify
signatures, as do other states and localities that conduct all-mail voting, such as Washington
and Oregon. According to a University of Florida study, mail-in ballots cast by the “youngest
voters, blacks and Hispanics were much more likely to be rejected than mail ballots cast by
white voters, and that those voters are less likely to cure problems with their ballots when
notified by election supervisors than other voters.”? Meanwhile, Georgia faced several lawsuits
right before the 2018 election for not notifying voters whose absentee ballots were rejected for
signature mismatches.?® In Ohio in 2016, ballots with minor errors, including signature
mismatches, were discarded at a significantly higher rate in Democratic communities with higher
African American populations than were ballots with errors in predominantly white counties. And
in New Hampshire, after a 95-year-old voter had her 2016 absentee ballot unknowingly
discarded (along with the ballots of at least 700 other New Hampshire voters), a federal judge
tossed out the state’s signature mismatch law because of the “lack of standards, training and
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oversight offered to poll workers who are tasked with deciding whether to throw out someone’s
ballot."*

Many jurisdictions that have strict signature mismatch laws have faced legal challenges over
their subjective interpretation of the guidelines. Some states can still reject the ballots of voters
without even notifying them. Although nearly all absentee ballots are counted, the top reason
that certain ones are rejected was because of a “non-matching signature,” and in a close
election, rejected absentee ballots could change the resuit.

Cutbacks in Early Voting

A less apparently obvious form of suppressing votes is done by reducing early voting
opportunities. Since 2004, the number of Americans casting a ballot before election day has
doubled to about 40%.% However, often under the guise of “cost savings” or even “fairness,”
certain jurisdictions have attempted to eliminate or significantly reduce early voting in recent
years. States and localities often claim that reducing early voting will save them money, which
although true in some cases, appears not to be the primary reason for the reduction, as African
American voters tend to utilize early voting significantly more than do white voters.”’

In North Carolina, the legislature reduced early voting from 17 days to 10 days, which was
eventually overturned by a court because the change targeted African-Americans with "surgical
precision.” #® Florida reduced early voting from 14 days to eight days.”® Tennessee reduced
early voting from 15 days to 13 days.> Wisconsin eliminated early voting for nights and
weekends in 2014, then tried to restrict early voting to two weeks (from six weeks); it also
eliminated weekend voting right before the election (a change that is pending in the 7th Circuit).
3 Meanwhile in Ohio, the Republican legislature eliminated six days of early voting, and then
the Republican Secretary of State cut early voting on nights and Sundays.*? And most recently
earlier this year, Texas passed a law that significantly curtailed the number of mobile polling
locations for early voting, depriving some localities of any early voting options for many miles.®

African American voters tend {o use early voting disproportionately more so than white voters
do,* so these changes clearly have a disproportionately discriminatory impact. Some of these
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suppression efforts have been challenged (successfuily) in courts, but other states are
continuing to consider similar cutbacks to early voting.*® Reducing early voting (or creating
confusion about early voting) likely increases the chances that some of those voters will vote on
Election Day,* potentially creating longer lines.”

Depriving States and Localities of Resources
Creating longer lines on election day is another form of voter suppression that is often harder to

track. By depriving states and localities of necessary resources to have adequate early voting,
poll worker training, improved voting infrastructure, and technology updates, the voting process
on election day can take significant time. Many jurisdictions have older, outdated voting
equipment that is prone to malfunction, and Congress has not provided any meaningful
resources 1o states to update their voting machines since 2002. Since most employers do not
provide paid time off to vote, and the U.S. has not made election day a national holiday or
mandated paid time off to vote, many eligible voters cannot take unpaid leave from work to wait
in line for muttiple hours in order to vote. Vote suppressors recognize this dynamic, and by
starving localities for resources, the actual in-person voting process can take longer than many
Americans are able to spend.

The $380 million in election security grants that Congress appropriated to states in 2018 was a
decent start. However, with more than 178,000 individual precincts, nearly 117,000 distinct
polling locations,® and more than 8,000 voting jurisdictions each running elections in their own
way, that funding is just a fraction of what is needed. Elections officials are often left to fend for
themselves, and significantly more investments must be made in state and local election
infrastructure. In addition to strengthening cybersecurity of elections systems, such as by
allowing voter verifiable paper ballots and risk-limiting audits (which Colorado and Rhode Island
have pioneered), elections officials need more funding to update voting equipment that is not
connected to the internet, hire more poll workers, and do additional training for officials to
ensure the integrity of our elections.

Solutions

With a mostly complicit Department of Justice under President Trump and Aftorney General Bill
Barr, non-profit and civic organizations have largely been filling the void to fight back against
voter suppression efforts. Common Cause has partnered with the Lawyers’ Committee for Civil
Rights Under Law, which oversees the national hotline that fields calls from voters and
volunteers during early voting and on Election Day. Lawyers from that hotline take calls from
citizens each election year, including from thousands of our trained election protection
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volunteers stationed at hundreds of precincts across the country. Our volunteers are the eyes
and ears of the election, helping to answer voters’ questions, solve problems at the polls, and
identify illegal behavior for elevated action in real time. We ensure that voters know their rights,
and that those rights are protected.

For the 2018 election, Common Cause recruited, trained, and deployed more than 6,500
volunteers across 30 states, including 3,500 volunteers who were placed in key precincts in
more than 150 counties in nine critical states. We led recruitment efforts in many states and
organized over 100 separate trainings, both in-person and via webinar. We worked with
coalition allies to develop training curricula that were accurate to {ocal rules and procedures,
and equipped volunteers to deal with problems as they arose. Our trainings reminded
volunteers of the historic importance of poll monitors, and provided them with educational
materials, including "Know Your Rights" cards, that they could share with voters.

Litigation has certainly been an important tool to fight back against voter suppression efforts, as
some of my fellow witnesses have outlined. Additionally, there are critical efforts that we lead in
states to overcome suppression efforts. For states with the initiative process, we have helped
lead campaigns to protect and expand the right to vote in recent years. We helped pass citizen
initiatives to provide automatic voter registration and other pro-voter reforms in Michigan and
Nevada. And when there is a reform-friendly legislature, we look for legislative opportunities.
Earlier this year, Common Cause New York led the “Let NY Vote” campaign, which successfully
pushed for New York to enact a package of voting reforms, including pre-registration of 16- and
17-year-olds, early voting, voter registration portability, and others.®

At the federal level, the For the People Act (H.R. 1), which passed the House this year but
which Senate Majority Leader McConnell continues to block, contains many strong provisions to
overcome vote suppression efforts. The historic legislation includes automatic voter registration,
same day registration, expanded early voting, and stopping voter purges and signature
mismatches, among other key provisions. The SHIELD Act, which was marked up yesterday in
this committee and is expected to be voted on by the full House of Representatives next week,
includes the Deceptive Practices and Voter intimidation Prevention Act to help stop voter
suppression efforts. And although it is outside this Committee's jurisdiction, passing the Voting
Rights Advancement Act (HR 4) would update the coverage formula for the Voting Rights Act
and ensure that many voter suppression tactics could no longer be used to silence the voices of
American voters.

Conclusion

Voter suppression is ultimately about power. Voter suppression impacts who gets a seat at the
table and who is often left voiceless on the outside. Our democracy is in a crisis, and voting
remains one of the key ways that Americans can have their voices heard. For nearly 50 years,
Common Cause has helped to protect and strengthen the right to vote. in recent years,
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Republicans are largely guilty of trying to suppress votes, but in 10 or 20 years, it may be
Democrats who are guilty of this practice. Common Cause called out Democrats when they
undermine democracy, and Common Cause will continue to call out Republicans who are
suppressing votes of eligible Americans around the country. Some people will say that because
voter turnout is up, voter suppression does not really have an impact. That is a ridiculous and
flawed argument. Just because people overcome barriers to voting does not mean that voter
suppression is acceptable. Vote suppression might lead to a short-term, narrow gain for
Republicans now, but suppressing votes of Americans does long-term, lasting damage to our
democracy. Until every eligible American can have their voices heard and votes counted, we at
Common Cause will continue to fight with every tool at our disposal to stop voter suppression.

Thank you again for the opportunity to submit testimony.
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Chairwoman FUDGE. Thank you very much.

Thank you all.

We will now the begin with our questioning, and I will recognize
Mr. Aguilar for five minutes.

Mr. AGUILAR. Thank you, Madam Chairwoman.

Ms. Lhamon, I will start with you, but, also, as the Californian
up here, thank you for your service.

Ms. LHAMON. Thank you.

Mr. AGUILAR. The Legal Affairs Secretary is no small position in
California. So I will be sure to talk to you about San Bernardino
County and any judicial vacancies in another platform.

Ms. LHAMON. I look forward to that conversation.

Mr. AGUILAR. You know, but this is for the entire panel. In this
chamber, even just yesterday, the Ranking Member talked exten-
sively about ballot harvesting.

And so, Ms. Lhamon, can you talk a little bit about what the
California experience has taught us, the barriers that individuals
have, you know, specifically the kind of robust vote-by-mail system
that we see?

But this is becoming hyper-political. And some of my colleagues
across the aisle are conflating voter fraud with legitimate exer-
cising of our electoral process. And they have blamed losses, con-
gressional losses, on this, basically telling folks that thousands of
ballots just kind of show up, the inference being that individuals
are just grabbing other people’s ballots. It is just becoming hyper-
political.

So can you talk a little bit about ballot harvesting? And is there
evidence? Was there any testimony given to you and your Commis-
sion supporting claims of widespread voter fraud that a lot of my
colleagues have used, obviously, to pass increased voter suppres-
sion laws?

Ms. LHAMON. Not only was there no evidence given to the Com-
mission about widespread voter fraud, the data and the research
that is bipartisan reflect that voter fraud is vanishingly rare in this
country.

So the concerns about that type of vote misuse both have existing
criminal penalties in the Voting Rights Act for voting twice and
State and Federal penalties for the kinds of voter fraud that al-
ready exist. And so it is duplicative and also harmful to initiate
strict voter ID, among other kinds of requirements, in the name of
combating voter fraud.

But, also, the existence of voter fraud, as I mentioned, essentially
does not exist. And the testimony, both that we at the Commission
received and also that our State advisory committees received
across the many States that investigated this question, just don’t
find the existence of voter fraud at all.

And that extends, as I mentioned, from bipartisan research. So
The Heritage Foundation, the Republican National Committee, a
number of conservative-leaning as well as nonpartisan organiza-
tions have researched this question and consistently and persist-
ently find that voter fraud essentially does not exist in this coun-
try.

Mr. AGUILAR. Any others on the panel?

Ms. Nunez, then Mr. Waldman.
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Ms. NUNEZ. Thank you.

I think one thing that is important to keep in mind when we talk
about ballot harvesting, as it is known, is that the system works
when we give voters options to cast ballots, and that also means
giving them options on how they return them.

So I think, in terms of past practices, you want to give voters
multiple options. And for some voters, that may be giving their bal-
lot to another person.

I think, specifically, though, there is some good input from the
Native American Rights Fund, specifically, about how, for Native
voters, being able to have someone else return their ballot for them
is critically important. And there is a whole set of factors as to why
that is the case, having to do with the distance from polling loca-
tions for voters who are living on a Native reservation.

But the upshot is that if we don’t allow voters to choose how to
return their ballots, we are not giving them the opportunity to take
advantage of that expanded access that can come through a mail
ballot or absentee ballot system.

Mr. AGUILAR. And as this panel heard testimony in Arizona, the
definition of family in Native American culture might be very dif-
ferent

Ms. NUNEZ. Precisely.

Mr. AGUILAR [continuing]. Than we might know.

Mr. Waldman.

Mr. WALDMAN. First, in terms of the broad claim, the illusory
claim, of widespread voter fraud, the Brennan Center’s research
has shown that, in terms of in-person voter impersonation, you are
more likely to be struck by lightning than to commit voter fraud
in the United States. And that is just an established fact.

The real issue here is we want to make it easier for people to
vote. About one out of three Americans now votes before election
day. This is, in a sense, a matter of consumer choice. People need
this kind of convenience.

It is already illegal everywhere to fill out an absentee ballot for
someone. And we have seen, where there have been problems, that
that }llas been what has been going on. There is no evidence of an
actua

Mr. AGUILAR. And that is election fraud, and that is illegal al-
ready.

Mr. WALDMAN. And it is done to voters, not by voters.

Mr. AGUILAR. Yeah.

Mr. WALDMAN. There is no evidence that people helping collect
ballots has actually caused impropriety. And we ought to be looking
for ways to deal with actual risks to the system rather than things
that are less real.

Mr. AGUILAR. Thank you so much. I appreciate it.

Ms. Wright, maybe 10 seconds?

Ms. WRIGHT. Sure. I mean, I would just mention that a lot of
harm has been done in the name of combating voter fraud.

And one of the best examples is that the first victims of the Indi-
ana voter ID law that was put into place was a group of a dozen
nuns, residing at a convent, who showed up at the polls, the place
they had always voted. They didn’t have driver’s licenses, they
didn’t have passports, and they had to be turned away, even
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though the poll worker was one of the nuns who lived with them
and knew each one of them personally. But they didn’t have the
right ID, so they couldn’t vote.

We should really avoid doing harm in the name of protecting
against nonexistent voter fraud.

Mr. AGUILAR. Thank you, Ms. Wright.

Thank you, Madam Chairwoman.

Chairwoman FUDGE. Thank you.

Ranking Member Davis, you are recognized for five minutes.

Mr. DAvIS of Illinois. Thank you.

And I appreciate the discussion on ballot harvesting. We had an
interesting discussion yesterday on ballot harvesting. I just find it
odd that we have a State where it is still illegal; somebody going
to jail. We had a special election.

I have a chain-of-custody concerns. And I think all of us, we want
to make sure that every ballot is cast and every ballot is counted
correctly. We ought to all be concerned about chain-of-custody
issues.

And I think the process can easily be manipulated. That is what
we saw in North Carolina. And, frankly, until it was legal in Cali-
fornia, you know, somebody there may have gone to jail for the
same thing. We may have actually been able to investigate whether
the fraud existed a little better.

I am interested in finding that RNC study you talked about. I
haven’t seen it, but we will call—my team will call over, but I
would love to get with you afterwards, Ms. Lhamon.

And thank you all for your testimony.

Look, we all want to make sure that everybody has a chance to
vote. We all want to make sure that the processes are in place to
give every single citizen in this country who is eligible to vote the
right to cast that ballot.

I am in Illinois. Obviously, we have many provisions that I am
supportive of. Same-day registration, that allows folks in my area
to actually have every opportunity to cast that vote.

But we also can’t take away what we have already seen hap-
pening. Mr. Waldman said in his opening testimony, we saw tre-
mendous increase in midterm voting in 2018. Great. Great. Let’s
not sidestep that success. Let’s build on it. Let’s work together and
say, this is great, it is working.

Ms. Wright, you mentioned—well, I will come back to you. I have
a couple of questions real quick for Ms. Lhamon.

Ms. Lhamon, I don’t have Native American Tribes in my district,
but I know you mentioned them in your opening testimony. For my
knowledge, how many Native American Tribes are there in the
United States?

Ms. LHAMON. I don’t have that number off the top of my head,
but it is a not-small number.

Mr. DAvIs of Illinois. Okay. You know, you said you have heard
from Native Americans across this country about their difficulties
in casting votes. What has the overall trend been for Native Amer-
ican turnout across the country over the past few election cycles?

Ms. LHAMON. It continues to fall below the 50-percent threshold
that was the basis for enacting the Voting Rights Act in the first
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place, looking at turnout. So very, very serious concerns in par-
ticular for Native American voters.

Mr. Davis of Illinois. So they didn’t follow the same trend from
2014 to 2018 in the midterms?

Ms. LHAMON. They may have been up, but it is well below the
50-percent threshold.

So the concern is that Native Americans in this country continue
to have very, very difficult challenges for voting. Their polling
places have been reduced. The Native IDs, as I mentioned, are not
always accepted, even though they ought to be accepted. There are
considerations of vote by mail——

Mr. DAvis of Illinois. I was at one of our field hearings in North
Dakota, in Standing Rock Reservation. Great people. Great oppor-
tunity to hear about a process that doesn’t exist in my home State
of Illinois. They actually have no registration process in North Da-
kota. I mean, you walk in and prove you have an address in North
Dakota, same day, boom, you are there.

Ms. LHAMON. That is singular in the United States.

Mr. DAvIS of Illinois. Yeah. And then, all of a sudden, even with
no registration, they were allowing the Native American Tribal
leaders to verify anybody with just a letter from the Tribe as some-
body who lived there to go vote.

So you are saying there are still more things that we need to do,
right?

Ms. LHAMON. We have substantial challenge with respect to Na-
tive American voters in North Dakota, among other States——

Mr. DAvis of Illinois. And I also heard in North Dakota that the
turnout was substantially higher. I mean, there is improvement.

Ms. LHAMON. And improvement is wonderful and ought to be
celebrated. My only point is that it is below 50 percent and that
that is a very serious concern.

We ought to be celebrating increased turnout wherever it exists.
And we also ought to be recognizing that, across the board, in this
country, we have very, very low turnout for voters. And that is, in
itself, a concern.

Mr. Davis of Illinois. Okay. Well, then what other processes
would you recommend to increase voter turnout in Native Amer-
ican areas and other areas?

Ms. LHAMON. Well, certainly with respect to Native Americans,
we want to make sure that there are accessible polling places, that
people have clarity, including in Native languages, about how to
vote and what is involved in voting. The Alaska State advisory
committee for the Commission heard astonishing testimony about
failure of translated materials, failure of people available to——

Mr. Davis of Illinois. Newer technology, 21st-century technology
can be helpful.

Ms. LHAMON. It would be helpful. And, also, there are particular
challenges in places like Alaska, where there are 23 different lan-
guages——

Mr. DAvVIS of Illinois. Absolutely.
| Mg LHAMON [continuing]. In which materials need to be trans-
ated.

Mr. DAvis of Illinois. I apologize. I do have one more question for
Ms. Wright.
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And I want to get to you. You mentioned prison in the Census
counts, how they may unfairly give an advantage to rural areas if
the prisoners are counted, and it may adversely affect the home
areas of those prisoners.

Were you saying that assuming that most would come from more
urban areas?

Ms. WRIGHT. No. The vote dilution comes in when population is
counted as if it were——

Mr. DAvVIS of Illinois. As it is——

Ms. WRIGHT [continuing]. Rather than at the prison.

Mr. DAvis of Illinois. So the population is counted, and the Cen-
sus

Ms. WRIGHT. Right.

Mr. DAviS of Illinois [continuing]. Is used, the data is used for
the area

Ms. WRIGHT. Instead of in their home communities. And——

Mr. DAvis of Illinois. Okay. So would that same application be
valid for colleges and universities, where rural students go to
urban areas?

Ms. WRIGHT. Well—

Mr. DAvIS of Illinois. Does that unfairly punish the rural areas?

Ms. WRIGHT. But in colleges and universities, students do have
the right to register and vote in those communities if they——

Mr. DAvVIS of Illinois. They didn’t commit——

Ms. WRIGHT [continuing]. Intend to stay there.

Mr. DAVIS of Illinois [continuing]. A crime that put them in pris-
on.
Ms. WRIGHT. Yes, but the point is, when you look at the logic of
how this system works—take Maine and Vermont, for example.
When incarcerated people in Maine and Vermont cast their ballots,
they don’t cast them in the prison community. They cast them ab-
sentee from their home communities. And yet the Census Bureau
is counting them as residents of the prison. And that just doesn’t
match up, and it creates all kinds of inequities.

Mr. Davis of Illinois. Well, I appreciate your logic, and I just
don’t necessarily know if I agree with it. But thank you for your
time.

And thank you all.

I yield back.

Chairwoman FUDGE. Thank you very much.

Let me just say a few things, as we were talking about Native
Americans.

First off, I think it is illegal for us to even hold them to State
standards. Their treaties are with the Federal Government, and
they should only be held to the standard that the Federal Govern-
ment has and not to what the States have. That is number one.

Number two, I think it is important that we understand that in
2018 their numbers were up because the Tribal leaders had to go
and get new IDs for all of the people on their particular reserva-
tions. When you look at the fact that on some reservations in this
country the unemployment rate is above 60 percent, they were not
going to go and buy IDs. They would not have voted had not re-
sources come from either the Tribal leaders or others in their com-
munity to help them get a new ID, an ID that had to put an ad-
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dress on it. They have never had an address in all these years.
They have used post office boxes. But, all of a sudden, we are going
to make it more difficult, because now they have to have an actual
address to go and vote.

I am just trying to figure out—maybe you can help me—why is
it that they don’t want us to vote? Can somebody answer that ques-
tion for me?

Just answer it. Anybody. Why are they making this difficult? I
mean, why do we not have bipartisan support anymore? Just some-
body help me figure it out. Because, I mean, is it just because of
the way I look, or what is it? Please.

Mr. DAvis of Illinois. Madam Chairwoman, are you insinuating
that I don’t want you to vote? Republicans?

Chairwoman FUDGE. First, let me just say, I am asking the ques-
tion of the panel.

And, secondly, I am not asking anything. I am just asking the
question, why has it become so difficult for people of color, for Na-
tive Americans, for young people—I mean, you want to equate peo-
ple in prison to kids in college. That is insane.

Mr. DAvVIS of Illinois. Actually

Chairwoman FUDGE. The question——

Mr. DAvIs of Illinois. Will the gentlelady yield?

Chairwoman FUDGE. I am reclaiming my time.

Mr. DAvIs of Illinois. Will the gentlelady yield?

Chairwoman FUDGE. No, I am reclaiming my time. I will not
yield. The question is to the panel.

Ms. LHAMON. The increases in impediments to the right to vote
are extraordinarily distressing. And I think that the reasons can be
many, but the reality is that the right to vote is a core component
of democracy. And we, as a country, should do better, can be better,
ought to be better than we are right now in terms of placing those
impediments.

Chairwoman FUDGE. So what is the purpose of placing those im-
pediments? That is what I am trying to get to. What is it in some-
body’s psyche that believes that, all of a sudden, in the last 10 or
12 years, that voting has gone so off the rails that we have to
change things we have been doing for hundreds of years? There
was no problem before; why is there a problem now? I just don’t
understand it.

Mr. Waldman.

Mr. WALDMAN. I think, when you look at the whole history of the
country, it has unfortunately but inevitably required a fight to ex-
pand and maintain the right to vote and the right to participate.
As the country is changing demographically, once again we are see-
ing a backlash, and we are seeing laws enacted that make it harder
for communities of color, immigrant communities, and others to
vote.

Happily and fortunately, in the past and in many ways even
now, there is still bipartisan and left/right support for these things.
The last time the Voting Rights Act was before this Congress, it
passed the Senate 98-to-nothing. So many of these measures we
are describing as significant reforms have been enacted with bipar-
tisan support.
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In the State of Illinois, automatic voter registration passed
unanimously and was signed into law by Governor Rauner, a Re-
publican Governor of Illinois. And in Florida, a massive bipartisan
majority voted to restore the right to vote to 1.4 million Florida
residents who had their right denied because of a past felony con-
viction, which was a direct remnant of the Jim Crow era.

So there is still, deep in the soul of the country, a belief in the
right to vote. And we all encourage all of you and all of us to work
to modernize the system so some of these fights can be in the past
and not in the present.

Chairwoman FUDGE. I guess I am just trying to make a point
that this same thing—it seems to have just taken on a life of its
own. Nobody knows where it started; nobody knows why it started.
We know that it has always been an issue. Voting has been an
issue in this country for a very, very long time. But I would say
this: I can trace my family back at least six generations in this
country. I am as American as anybody in this room. I do not be-
lieve that people like me, who have helped build this Nation, who
have never done anything to hurt this country, should be made to
go through all kinds of hoops to be able to do what the Constitution
gives us the right to do.

All these people who say they believe in the Constitution, they
can’t possibly, because it says that we all have a right—an unfet-
tered, unabridged right to vote. It doesn’t say you have to have a
certain kind of ID. It doesn’t say that if you have been to prison
you can’t vote. You are still citizens of this Nation.

And so, for to us start to put all of these roadblocks in the way,
I can’t figure it out. You can’t figure it out. So it is like this has
a life of its own.

But I would suggest to you this: that the more we try to erode
the rights of people in this country—it is not going to stop at vot-
ing. It is going to get worse. And if we really are patriots and be-
lieve in what the Constitution says and believe in this great Na-
tion, then we need to make it easier to vote.

We want to go out here and talk about every other country and
what they don’t do. I bet you, any other democracy in this world
doesn’t do what we do. We should make it a holiday. We should
make a vote on Saturday, maybe. We should give people time off
to vote. But, no, we still vote on an agrarian calendar day that
doesn’t even make any sense to do today.

So I am going to ask each of you, if you would, tell me one thing
you want to us do to make it easier for people to vote in this coun-
try.

We will start with you, Ms. Lhamon.

Ms. LHAMON. I certainly believe automatic voter registration is
enormously helpful. And allowing people to be able to vote on the
day of an election would be extraordinarily helpful. So if I had to
pick one thing, that would be it.

Chairwoman FUDGE. Thank you.

And, Ms. Wright, I agree with you, by the way. If we continue
to count prisoners where they are, when they leave and come
home, the resources that come from that Census count are going
to stay in those places where they no longer are. And the people
who have to take care of them, whether it be through Second
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Chance, whether it be through some other kind of diversion pro-
grams, whatever it may be, we don’t have the resources in our com-
munity.

Your one point?

Ms. WRIGHT. There are so many things that need to be done. It
is very hard to pick one.

It is certainly vital to restore some version of the preclearance
provisions of the Voting Rights Act that were struck down in 2013,
because that really did unleash the floodgates, as we have seen.
And that has been an enormous weakening of the right to vote.

Chairwoman FUDGE. Mr. Waldman.

Mr. WALDMAN. In addition to what has been mentioned, a na-
tional guarantee of effective early voting and election day registra-
tion to make it possible for as many people in our modern, mobile,
and overworked age to vote.

Chairwoman FUDGE. Ms. Nunez.

Ms. NUNEZ. All of the above.

I think it is important to make sure it is convenient to both reg-
ister and vote. So same-day registration and automatic voter reg-
istration are key to having accurate rolls. And then we need to
make sure people can cast ballots in a way that makes sense,
hzvhether that is early, at home, or in a polling location on election

ay.

Chairwoman FUDGE. I thank you all so very, very—did you want
to make a comment, Mr. Davis?

Mr. Davis of Illinois. Thank you all very much. I appreciate the
opportunity to hear from you your suggestions. We look forward to
continuing to work with you as this Subcommittee and, in turn, the
House Administration Committee moves forward.

I appreciate the discussion on Census activities. You know, the
discussion that the Chair and I had here momentarily when I
asked her to yield—at the time, she didn’t. Thank you for doing it
now. Please don’t insinuate that my discussion on Census activities
and fairness in rural America when it comes to other folks who
may be counted in areas that they may not live in permanently,
and the resources in rural America are just as important as any-
where else. So that is my discussion. And I apologize if I thought
you insinuated that there was anything other than that, but my
discussion was simply on the Census track.

And I am glad that we are having these hearings to talk about
the need to get more folks to vote. That is what needs to happen.
But let’s also make sure that, every single election, every vote is
counted and every vote gets to the ballot box.

I yield back.

Chairwoman FUDGE. Thank you.

And just to be clear, your discussion about college students that
have a choice—people in prison do not. And for the Ranking Mem-
ber to say, “Well, they didn’t commit a crime”—it had nothing to
do with whether they are both counted in the same place or not.
It just really didn’t.

Mr. DAvis of Illinois. It is about fairness when it comes to the
Census. If they are going to be counted in one part of the country—
if they are going to be counted in rural America for whatever re-
source purpose there is, the same resources, when college grad-
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uates go back to their communities where they live to take advan-
tage of the resources that are offered in workforce investment pro-
grams, are just as important as the resources that we all, in a bi-
partisan way, agree to fund in every part of America.

Let’s—if we want to talk about the Census

Chairwoman FUDGE. Mr. Davis.

Mr. DAvis of Illinois [continuing]. We can talk about it, but——

Chairwoman FUDGE. Mr. Davis, those people, many of them, vote
at home in the first place.

Mr. DAvis of Illinois. As somebody who represents four public
universities, I can tell you, a lot of them don’t.

Chairwoman FUDGE. But they have a choice.

Ms. Wright, did you want to say something?

Ms. WRIGHT. Well, with your indulgence, I guess I would just
like to say that the issue of prison gerrymandering is clearly an in-
justice, but in terms of the importance of the issues, if I could name
one other issue, it would simply be the re-enfranchisement of peo-
ple who have lost the right to vote because of criminal conviction.
That, in itself, is the core of the problem, and prison gerry-
mandering is one aspect of it.

Chairwoman FUDGE. It is unconstitutional is what it is.

Thank you all so very, very much for being here.

I thank this panel, and we will ask the next panel to please come
to the table.

[Recess.]

Chairwoman FUDGE. Good morning.

We want to welcome our third panel. The Ranking Member is
going have to leave us briefly but is planning to return. So thank
you all so much for being here.

Ms. Hannah Fried is the Director of All Voting Is Local, a col-
laborative housed at The Leadership Conference Education Fund in
conjunction with the American Civil Liberties Union Foundation,
the American Constitution Society, the Campaign Legal Center,
and the Lawyers’ Committee for Civil Rights Under Law. Ms. Fried
has run voter protection efforts for two Presidential campaigns and
spent several years in Federal Government services at the Depart-
ment of Justice and the Environmental Protection Agency.

Welcome.

I know I am not doing this in order, but Ms. Barbara Arnwine—
how are you?—is the National co-Chair of the National Commission
for Voter Justice. Ms. Arnwine is also the President and Founder
of the Transformative Justice Coalition and served as head of the
Lawyers’ Committee for Civil Rights Under Law from February of
1989 through June of 2015. Ms. Arnwine is renowned for her con-
tributions on critical justice issues including passage of the land-
mark Civil Rights Act of 1991 and the 2006 reauthorizational pro-
visions of the Voting Rights Act.

Welcome.

Denise Lieberman is the Director of Advancement Project’s
Power and Democracy Program and a senior attorney. Ms. Lieber-
man works to identify and remove systemic barriers to voting. A
seasoned constitutional and civil rights lawyer, Ms. Lieberman
works on the ground in Missouri, in addition to advancing broad
voter protection initiatives nationwide, engaging in political anal-
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ysis, lobbying, legal advocacy, litigation, and community-building to
advance electoral reform, including spearheading a nationwide ad-
vocacy effort to combat repressive voting legislation this past year.

Welcome.

Ms. Kase serves as the Chief Executive Officer of the League of
Women Voters of the United States, where she is leading the orga-
nization through a period of rapid transformation and growth, fo-
cused on building power by engaging in advocacy, legislation, liti-
gation, and organizing efforts centered around issues of voting
rights and democracy reform. Prior to joining the League in 2018,
she served as COO of CASA, an organization at the forefront of the
immigrant rights movement, representing nearly 100,000 members.

As you know, you will see a lighting system in front of you.
When you begin, the light will turn green. When you have 1
minute left, you will see the yellow light. And when you see the red
light, please prepare to wrap up.

Ms. Fried, you are recognized for 5 minutes.

STATEMENTS OF HANNAH FRIED, DIRECTOR, ALL VOTING IS
LOCAL; VIRGINIA KASE, CHIEF EXECUTIVE OFFICER,
LEAGUE OF WOMEN VOTERS; BARBARA ARNWINE, NA-
TIONAL CO-CHAIR, NATIONAL COMMISSION FOR VOTER
JUSTICE; AND DENISE LIEBERMAN, SENIOR ATTORNEY AND
PROGRAM DIRECTOR, POWER AND DEMOCRACY, ADVANCE-
MENT PROJECT

STATEMENT OF HANNAH FRIED

Ms. FRIED. Thank you, Chairwoman Fudge and Members of the
Subcommittee. I am Hannah Fried. I am the Campaign Director for
All Voting Is Local, a collaborative campaign of The Leadership
Conference Education Fund. We fight to eliminate discriminatory
barriers to voting before they happen. Since 2018, we have worked
in Arizona, Florida, Ohio, Pennsylvania, and Wisconsin. Thank you
for the opportunity to testify.

Our election system is broken. In 2016, problems at the polls pre-
vented 1 million voters from casting a ballot. These problems dis-
proportionately harm voters of color, young people, low-income
Americans, and voters with disabilities.

In the past two decades, Congress has recognized the need for
strong Federal protections for the right to vote, passing the Help
America Vote Act in 2002 and reauthorizing the Voting Rights Act
in 20§6. Both passed with strong bipartisan support and a robust
record.

Despite this, in 2013, five Supreme Court Justices gutted the
critical protections of the Voting Rights Act Section 5 preclearance
system. Since the Shelby case, States and localities across the
country have erected barriers to voting without critical safeguards.

Federal protections for voting are as vital today as they have
been for the past century. The 2018 elections were lauded for
record turnout, but eligible Americans voted at a rate of less than
50 percent and faced insurmountable obstacles.

State officials purged voters from the rolls, sometimes simply for
not voting. From 2010 to 2018, Georgia’s Secretary of State, now-
Governor Brian Kemp purged more than 1.4 million voters.
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Worse still, some States are more committed to purges than to
ensuring an accurate list maintenance process. In 2018, Georgia’s
“exact match” law put into question the registration status of
50,000 voters over minor inconsistencies in their registration
records.

Just recently, Ohio’s Secretary of State admitted their purge sys-
tem was rife with errors. Just shy of half a million Ohioans, many
of them African-American and low-income voters, will be purged
this year under this flawed system.

In 2018, voters faced large-scale polling place changes. The Lead-
ership Conference Education Fund’s “Democracy Diverted” report
found that, in former Section 5 States, there were 1,173 fewer poll-
ing places in 2018 than in 2014, despite last November’s record
turnout. Maricopa County, Arizona, 31 percent Latino, closed 171
polling locations after 2012, the most of any county studied in the
report.

Widespread polling place changes lead to the overuse of provi-
sional ballots. Our campaign’s analysis of 717 former Section 5
counties found that voters in counties with more polling place clo-
sures are more likely to be asked to cast a provisional ballot.

HAVA contemplated that provisional ballots would be used as a
failsafe, but they are less likely to be counted than a regular ballot.
Their overuse is the canary in the coal mine, signaling systemic
problems that result in voters not knowing where or how to vote.

Our campaign’s analysis of provisional ballot usage has found
strong connections to race. In Pennsylvania, voters in Philadelphia
County, 41 percent African-American, are five times as likely to get
a provisional ballot than voters in Allegheny, 12.7 percent black, or
Berks, 4 percent black.

In 2018, African-American students faced unique barriers to vot-
ing. At Ohio’s two HBCUs, voters cast a disproportionate number
of provisional ballots and were twice as likely to have their ballots
rejected than voters countywide. In Florida in 2018, Florida A&M
University, the State’s sole public HBCU, was the only major pub-
lic campus without an early vote site.

In 2018, voters of color were more likely to have problems voting
by mail. An analysis by All Voting Is Local of our States found that
voters in mostly white communities are less likely to have their
mail-in ballots rejected than voters living in communities of color.

In Arizona, just over 1 percent of Native American voters are on
the State’s permanent early voting list, compared to approximately
80 percent of non-Native-American voters.

In 2018, strict photo ID laws targeted African-American voters
with almost surgical precision, as the Fourth Circuit in 2016 wrote
of North Carolina’s law. Last fall, our campaign helped hundreds
of Wisconsin voters through the arduous process of complying with
that State’s strict photo ID law, a law that has been found to deter
from voting more than 20 percent of African-American registered
voters compared to 8.3 percent of white registrants.

Election administration practices can and should be used to ex-
pand access to the ballot for all eligible Americans. Too often, they
instead become a barrier to voting, disenfranchising millions of eli-
gible Americans, particularly voters of colors.
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Any wrongfully disenfranchised voter is one too many. Congress
must restore and expand safeguards of the right to vote, ensuring
that every eligible American, regardless of race, income, age, or
ability, can make their voice heard.

Thank you.

[The statement of Ms. Fried follows:]
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ALL%)TING IS

LOCAL

STATEMENT OF HANNAH K. FRIED, DIRECTOR OF ALL VOTING IS LOCAL,
THE LEADERSHIP CONFERENCE EDUCATION FUND

COMMITTEE ON HOUSE ADMINISTRATION
SUBCOMMITTEE ON ELECTIONS
U.S. HOUSE OF REPRESENTATIVES
HEARING ON “VOTING RIGHTS AND ELECTION ADMINISTRATION IN
AMERICA”

OCTOBER 17, 2019

Chairperson Fudge, Ranking Member Davis, and members of the Subcommittee: My name is
Hannah Fried and I am the Campaign Director for All Voting is Local (AVL). Thank you for the
opportunity to testify today on the current state of voting rights and election administration.

All Voting is Local launched in 2018 as a collaborative campaign housed at The Leadership
Conference Education Fund, in conjunction with the American Civil Liberties Union
Foundation; the American Constitution Society; the Campaign Legal Center; and the Lawyers’
Committee for Civil Rights Under Law. We fight to eliminate needless and discriminatory
barriers to voting before they happen, to build a democracy that works for all of us. Since 2018,
our campaign has had staff on the ground in five states with a recent history of discrimination in
voting: Arizona, Florida, Ohio, Pennsylvania, and Wisconsin.!

Our election system is broken. In 2016, problems at the polls such as long lines, voter
identification laws, and registration problems prevented 1 million voters from casting a ballot.
These problems do not affect all Americans equally: time and again, their impact falls
disproportionately on voters of color, young people, low-income Americans, and voters with
disabilities. A study of wait times in the 2016 presidential election, released this past summer
and led by economist Keith Chen of the University of California - Los Angeles, found that voters
in Black neighborhoods waited longer to cast a ballot than voters in white neighborhoods, and

' More information is available at www.allvotingislocal.org.
2 See Charles Stewart, "SPAE 2016 final report.pdf,” 2016 Survey of the Performance of American Elections,
bps; dotors 107900 AN Y I8N 1 N9, Harvard Dataverse, V1, 2017.
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were approximately 74 percent more likely to wait for more than half an hour.” These findings,
distressingly, are not unique.

In the past two decades, Congress has recognized the need for strong federal protections for the
right to vote. Seventeen years ago, Congress passed -~ and President George W. Bush signed -
the Help America Vote Act of 2002 (HAVA), to address systemic voting problems that reached
national prominence during the 2000 election. Passed with strong bipartisan support, HAVA
mandated sweeping reforms, seeking to establish uniform and nondiscriminatory election
administration practices. Among HAVA’s provisions are minimum standards for the
maintenance of voter registration records; the authorization of federal funding for new voting
equipment; and a requirement that election officials offer a voter a provisional ballot in the event
of a question concerning their eligibility.

Just four years after HAVA’s passage, Congress reauthorized the Voting Rights Act of 1965
(VRA) with sweeping bipartisan support, again demonstrating its recognition of an ongoing need
for federal protections for the right to vote. Despite Congress’s great deliberation and care in
reauthorizing the VRA, in 2013, five justices of the Supreme Court gutted the Section §
preclearance system, the most powerful provision of the VRA, in Shelby County v. Holder.* That
system had enabled the U.S. Department of Justice and federal courts for 50 years to block
proposed discriminatory voting restrictions in states and localities with the most troubling
histories of discrimination before these restrictions could disenfranchise voters. It ensured that,
when jurisdictions changed the rules or operations of voting, the changes were public,
transparent, and studied to ensure they would not discriminate against voters because of their
race or language. In Shelby, the Court noted that if Congress wanted to lawfully reauthorize the
VRA’s preclearance system, it would need to draft a new coverage formula based on “current
conditions.”

Since Shelby, states and localities across the country -- former Section 5-covered jurisdictions
and beyond -- have erected barriers to voting without adequate safeguards. Improper voter
purges, polling place closures and consolidations, strict photo identification laws, and the
methods by which ballots are reviewed and rejected disenfranchise voters at every juncture. Too
often, the disenfranchisement of eligible American voters at the polls has no effective remedy
because once an election is held, there is no way to hold it again.

* M. Keith Chen, Kareem Haggag, Devin G. Pope, Ryne Rohla, “Racial Disparities in Voting Wait Times: Evidence
from Smartphone Data”,

hupsi//arxiv.org/abs1909.00024. Sept. 4, 2019.

* Shelby County v. Holder, 570 U.S. 529 (2013).
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In 2018, The Leadership Conference Education Fund and partners launched the All Voting is
Local campaign to monitor and remove barriers to voting, well before Election Day. The
campaign started five years after the Shelby decision, to bolster the work of advocates who have
sought to mitigate the gap in federal voting rights enforcement created by that case.

Federal protections for the right to vote are as vital today as ever. The Senate must follow the
lead of this body and pass H.R. 1, the For the People Act, which would safeguard our democracy
including by: requiring online, same day, and automatic voter registration; prohibiting voter
purges based on non-voting in past elections; expanding opportunities to vote early in person;
expanding opportunities to vote by mail and creating standards for the review and processing of
mail-in ballots; and requiring that a provisional ballot be counted if it is cast by an eligible voter
at the wrong polling place.

Further, the Voting Rights Act’s critical safeguards like preclearance must be restored, so the
myriad tactics used by jurisdictions with a history of discrimination to make it harder for people
to participate in their elections can be vetted to ensure that they don’t discriminate based on race.
The Voting Rights Advancement Act (VRAA) would do that. It would also apply nationwide to
six different types of covered practices, such as the reduction, consolidation, or relocation of
polling places in jurisdictions with large percentages of language or racial minority groups, or
changes in documentation or qualifications to vote.

Polling place closures, moves and changes
Changes to Election Day polling places

Polling place closures are a common and insidious tactic for disenfranchising voters. According
to Democracy Diverted, a report released last month by The Leadership Conference Education
Fund, polling place closures are often implemented under the guise of cost savings or other
bureaucratic imperative, but can result in long lines, transportation hurdles, and mass confusion
about where eligible voters may cast their ballot.> For many people, particularly voters of color,
older voters, rural voters, and voters with disabilities, these burdens make it harder -- if not
impossible -- to vote.

Before the Shelby decision, voting changes in covered jurisdictions® were scrutinized under
Section 3 of the VRA to ensure they would not be discriminatory -- but Shelby eliminated this

* The Leadership Conference Education Fund, “Democracy Diverted: Polling Place Closures and the Right to Vote,”
https://civilrights.org/democracy-diverted/. September 2019,

¢ States and localities required to submit their voting changes for federal approval were: Alabama, Alaska, Arizona,
Georgia, Louisiana, Mississippi, South Carolina, Texas, and Virginia, and counties in California, Florida, Michigan,
New York, North Carolina, and South Dakota. Counties and townships in a few other states were removed from
coverage through the “bailout” provision in Section 4(a) of the VRA.
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critical protection for voters. Without that process in place, it is much harder to know what goes
into decision-making around polling place closures. To be clear, there are processes that can be
put in place -- in formerly covered jurisdictions and beyond -- to make sure polling place
reductions do not discriminate against voters of color. These include thoughtful studies of the
impact on voters from all backgrounds, approval of proposed changes from diverse
cross-sections of the community, and outreach to impacted voters through mailed and emailed
correspondence, text messages, and public service announcements on local radio. In the absence
of these efforts, widespread polling place closures create barriers to the ballot box that are
incredibly difficult, if not impossible, to overcome.

Too often, election officials close polling places with little notice to, or meaningful input from,
the communities they serve. One of the most egregious examples of attempted polling place
closures happened before the 2018 midterm election in Randolph County, Georgia, where the
Board of Elections proposed to close seven out of the nine polling places in a county whose
population is 60 percent Black.” The poll closures in Randoiph County would have had the effect
of requiring African American voters in poor rural areas, many lacking transportation, to travel
long distances to vote. Because of a broad public outcry and advocacy from community groups,
including All Voting is Local and other organizations, the board reversed its position and kept
the polling places open.’

Despite these events in the lead-up to the 2018 midterms, some Georgia officials have continued
to close and move polling places, unabated. Just last month, on September 3, the City Council of
Jonesboro, Georgia voted to move the city’s only polling location to its police department’,
without providing the public notice required by Georgia law and without taking into
consideration the possible deterrent effect to voters of color.'®

7 Letter from Sean Young, ACLU Georgia, to Randolph County Board of Elections and Registration (Aug, 14,
2018) (regarding proposal to eliminate polling sites),

htips://www.acluga.org/sites/default/files/field documents/aclu-ga-ltr-re-randolph-polling-place-closures-8-14-18.p
df.

& Johnny Kaufman, Georgia County Votes To Keep Polling Places Open After Intense Scrutiny, NPR, (Aug. 24,
2018, 11:59AM),

btpssovwww . npr.org 2018 08/ 24 641336969 georgia-counts -votes-to-keep-polfing-places-open-afier-intense-scruitn

h.

? Mark Niesse, Groups Oppose Moving Voting Precinct to Jonesboro Police Station, ATLANTA
JOURNAL-CONSTITUTION, (Oct. 8, 2619),

httpsi/iwww aje.comynews/state--revional-govi--polities/groups-appose-nmoving-voting-precinct-jonesboro-police-st
ation/reeerwVvaS17uDWs0bpSvl...

'® Letter from advocates at the Lawyers’ Committee for Civil Rights Under Law, Georgia State Conference of the
NAACP, Georgia Coalition for the People’s Agenda, and the New Georgia Project to Mayor of the City of
Jonesboro, Members of the Jonesboro City Council, Members of the Clayton County Board of Elections and
Registrations, and Director of Elections (Oct. 7, 2019) (on file with AVL).
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The recent experiences of Georgia voters are not unique to that state. The Leadership Conference
Education Fund’s Democracy Diverted report found 1,688 polling place closures between 2012
and 2018 in states formerly covered under Section 5. Perhaps even more striking, the analysis
found 1,173 fewer polling places in 2018 compared to 2014 -- despite a significant increase in
voter turnout.t

Widespread polling place changes and closures are not limited to states formerly covered under

Section 5. The spread of voter suppression across the country demonstrates the need to increase

scrutiny of such changes, which the VRAA would require under its covered practices and notice
and transparency provisions.

In November 2018 in Ohio, All Voting is Local partnered with the Lawyers” Committee for Civil
Rights Under Law and state partners such as the NAACP Cleveland Branch to coordinate
nonpartisan Election Protection. In determining where to deploy poll observers in Cuyahoga
County (Cleveland), AVL noticed that several polling locations had been consolidated and
precincts had been moved. After the election, AVL determined that between 2016 and 2018,
there was a reduction of 41 polling locations countywide, with 15.7 percent of all precincts
experiencing a change in location.”?

While polling places were reduced across Cuyahoga County, majority Black communities were
particularly harmed. This past spring, All Voting is Local conducted an analysis of polling place
changes in Cleveland in 2018. In the city of Cleveland, there are 17 total wards, and eight of
them were majority African American, ranging from 98.1 percent to 72.1 percent. The other nine
minority Black wards ranged from 43.6 percent to 15.5 percent.”® In the eight Black-majority
wards, six had polling location changes, while only four of the nine Black-minority wards had
changes. Throughout the city, 45 precincts had a change in their polling location, with 29 of
them in Black-majority wards and 16 in Black-minority wards.

According to data from the Election Protection hotline and nonpartisan observers stationed at
polling locations, Cuyahoga County had more than twice the number of reports of voters at the
wrong polling location compared to two other large Ohio counties, Franklin and Hamilton. Poll
observers at one Cleveland polling location that is 89.4 percent Black reported that they ‘
redirected 40 voters who were at the wrong location. The location with the next highest number
of reported voters at the wrong polling location is 98.1 percent Black. Both of these locations had

' See supra note 5.

12 All Voting is Local, analysis of polling locations in Cuyahoga County, March 2019,

'3 The Center for Community Solutions, “Cleveland Neighborhoods and Wards Snapshot,”

hitps 7/ www communitysolutions. com resources/community -fact-sheets/cleveland-neighborhoods-and-wards;. Last
accessed April 2019,
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precinct changes between 2016 and 2018."

Access to early voting polling places

Lack of access to polling places is not limited to Election Day. Since 2010, at least seven states
have reduced in-person early voting,lS which is disproportionately used by voters of color, by
limiting the days and hours that sites are open and closing voting locations. In North Carolina in
the lead-up to the 2016 presidential election, at least 17 counties made significant cuts to early
voting days and hours."® Statewide, early vote turnout among African-American voters declined
almost nine percent compared to 2012."

Even when early voting is expanded, state and county officials do not consistently, affirmatively
ensure equal access across communities. In July 2018, when a federal court struck down
Florida’s ban on early voting at public colleges, AVL worked with partners to secure early
voting sites on college campuses throughout the state, with a focus on students of color. In
particular, AVL helped place an early voting site at the predominantly Hispanic Florida
International University. A post-election analysis published by the Andrew Goodman
Foundation found that nearly 60,000 voters cast early in-person ballots at campus sites that
advocates, including AVL, helped to secure.'® However, Florida A&M University (FAMU) - the
state’s sole public Historically Black University — was the only major public campus without an
early voting location.

The exclusion of FAMU cannot be attributed to anticipated low turnout. African-American
voters in Florida historically have voted early at high rates.'” Indeed, in keeping with this
tradition, African-American voters cast a disproportionately high number of early in-person

' See supra note 12.

15 The seven states are: Florida, Nebraska, North Carolina, Ohio, Tennessee, Wisconsin, and West Virginia, See Tim
Lau, Early Voting Numbers Soar as Midterms Approach, BRENNAN CENTER FOR JUSTICE, (Oct. 29, 2018),
hitps://www brennancenter.ore/blog/earlv-voting-numbers-soar-midterm-elections-approach.

' Insightus, Super-Suppressors: The 17 North Carolina Counties that are Strangling Early Voting to Death, (Oct. 28,
2019, 11:25AM),

httpeiwww.insight-us ore/blog/super-suppressors-the- 1 7-north-carolina-counties-that-are-strangling-carly -voting-to-
death;.

17 See Zachary Roth, Black Turnout Down in North Carolina After Cuts to Early Voting, NBC NEWS (Nov. 7,
2016, 1:45PM),

hups: www nbenews com/storyline/ 20 16-election-day /blach-turnowt-down-north-carolina-after-cuts-carly -voting-n
679051,

'* Dr. Daniel A. Smith & ElectionSmith, Inc., “On-Campus Early In-Person Voting in Florida in the 2018 General
Election,”
btips:Zandrew goodman.org/wp-content/uploads/ 20 19/08 On-Campus-Early-In-Person-Voling-in-Florida-in-the-201
8-General-Election-FINAL-8-9.pdf. Aug. 9, 2019,

' United States Election Project, Voter Turnout Demographics,
hitp: swww.electproject.org hics (last visited, Oct. 13, 2019).

‘home/voter-turnout/demogra
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ballots at the campus sites that were available in 2018.%°° The Andrew Goodman study, written by
Professor Daniel A. Smith of the University of Florida, found high rates of campus early voting
among historically disenfranchised groups, including:

e almost 30 percent of campus early vote ballots were cast by Hispanic voters, compared to
just under 13 percent of early ballots cast at non-campus locations

e more than 22 percent of campus early vote ballots were cast by Black voters, compared to
18 percent of early ballots cast at non-campus locations

Vote by mail and absentee voting

Polling place closures are often justified by reference to changing methods of voting. In Arizona,
for example, election officials have made significant changes to Election Day polling places --
consolidating, moving and closing sites -- alongside the increased use of vote by mail’’ (also
known as absentee voting). But access to vote by mail -- like access to polling places -- is not
equitable, and restrictions on vote by mail disproportionately burden voters of color.

In 2011, the Arizona legislature passed S.B. 1421, a statute that outlawed the collection of
mail-in ballots by community groups. Historically, organized ballot collection drives were
conducted in Latino, African American, and Native American communities. The U.S.
Department of Justice at the time refused to preclear the law without the state demonstrating first
that the law would not disproportionately impact communities of color. Unable to provide such
data, the legislature quickly repealed the law at the next legislative session.

The Arizona legislature passed new ballot collection restrictions in 2013. The new statute, H.B.
2305, outlawed ballot collection by parties or campaigns and required nonpartisan ballot
collectors to complete and return an affidavit for every ballot collected. In response, citizen
groups collected over 140,000 signatures for a citizen referendum to repeal H.B. 2305 and to
require a supermajority for future legislation related to ballot collection. To prevent the
referendum from moving forward, the legislature reversed itself, again, and repealed the ballot
collection restrictions.

In 2016, in the wake of Shelby, the Arizona legislature passed H.B. 2023, a ballot collection
prohibition like the law previously passed in 2011 that the U.S. Department of Justice had
refused to preclear. The constitutionality of H.B. 2023 is currently on appeal in DNC v. Reagan22

2 See supra note 18,

2 Sam Radwany, 2018 Early Voting Surpasses All Votes Cast in 2014 Election in Arizona, KGUN9 (Nov. 5, 2018,
5:56PM), httpsziwws keun9.com news political clections-locad early -yoling-turnout-arizong,

2 Democratic Nat'l Comm. v. Reagan, 904 F.3d 686, 715 (Sth Cir. 2018) (vacated pending en banc review).
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before an en banc panel of the Ninth Circuit Court of Appeals. However, as Chief Judge Sidney
Thomas stated in his dissent in the three-judge panel decision in this case: “H.B. 2023, which
criminalizes most ballot collection, serves no purpose aside from making voting more difficult,
and keeping more African American, Hispanic, and Native American voters from the polls than
white voters.”

In Arizona and across the country, the exclusion of communities of color from vote by mail is
not only a consequence of outright statutory restrictions. Too often, state officials fail to consider
the impact of their policies on communities of color, which further operates to the exclusion of
historically disenfranchised voters.

A recent analysis by All Voting is Local of counties in our five pilot states found that voters in
mostly white communities are less likely to have their mail-in ballots rejected than voters living
in communities of color. Areas with higher populations of African American, Latino or Asian
voters experience higher rates of mail-in ballot rejections due to signature mismatch. This trend
is most pronounced for Latino voters -- a troubling pattern given that Latinos vote by mail at
higher rates than other groups.®

We further found that, in Arizona, the lack of reliable mail delivery is an additional obstacle to
voting by mail that harms Native American voters. In Arizona, Native American voters on
reservation land face significant barriers to by-mail voting as most areas do not have reliable
mail service. While nearly 75 percent of Arizonans vote by mail, it is estimated that only 26
percent of Native Americans in Arizona have a U.S. Postal Service address.” Because of these
barriers, in-person early voting is often the only form of early voting available for most
on-reservation voters. At the same time, reservation early vote sites are limited.

Racial disparities in the use of Arizona’s permanent vote by mail list (known as the PEVL)
starkly demonstrate how vote by mail policies operate to the exclusion of Native American
voters. The PEVL enables Arizonans to sign up a single time to receive mail-in ballots in every
upcoming election, considerably easing the process of voting by mail. However, non-Native
American voters’ use of the PEVL far outpaces that of Native American voters. An analysis by

» See Priscilla L. Southwell, A Panacea for Launo and Black Voters” Elevated Turnout in Vote by Mail Elections,
47 SOC. SC1. 1. 819 (2010), / 5/pii/S036233191000042X; see also

Jens Manuel Krogstad et al.,, “Historic nghs in 2018 Voter Turnout Extended Across Racial and Ethnic Groups,”
Pew Research Center,

ethmugroups/ May 1, 2019
2 All Voting is Local, analysis of Native American Postal Addresses, March 2019.
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All Voting is Local found that just over | percent of Native American voters are on the PEVL,
while approximately 80 percent of non-Native American voters are on the PEVL.”

Provisional ballot usage

Provisional ballots should be used as a “last resort” for voters who encounter a problem that
cannot be resolved at the time that they cast their ballot. In addition, they are less likely to be
counted than regular ballots.?® Problems that a voter might encounter that would prevent them
from casting a regular ballot include a change to the voter’s polling location; not providing
required documentation or identification at the polls; or their name not appearing on the voter list
at their polling location. In some cases, election officials can resolve the problem itself after the
election; in others, a voter must take additional steps to provide additional information, such as
proper identification. While provisional ballots can be beneficial for voters who might otherwise
be turned away, elections officials should minimize their use by adopting strong election
administration procedures, effective poll worker training, and robust voter education programs.
Too often, provisional ballots signal barriers to voting, or, due to their overuse, are themselves an
obstacle.

A recent All Voting is Local analysis of 717 counties previously covered by Section 5 of the
VRA found that voters in counties with more polling place closures are more likely to be asked
to cast a provisional ballot than voters living in counties with fewer polling place closures.” The
pattern is even more pronounced in Arizona where widespread reduction of polling places has
occurred since 2013, The Leadership Conference’s recent report Democracy Diverted found that
since preclearance was eradicated, 320 polling places in 13 of 15 counties have been removed.
Maricopa County, which is 31 percent Latino, closed 171 voting locations since 2012 -- the most
of any county studied in the report.”®

All Voting is Local’s analyses of provisional ballot usage in Ohio and Pennsylvania have found
strong connections between race and the use of provisional ballots.

Last month, AVL released findings concerning the use of provisional ballots at Central State and
Wilberforce universities, Ohio’s sole Historically Black Colleges & Universities (HBCUs). Our

# All Voting is Local, analysis of the PEVL, March 2019.

% See generally Benton Strong, RELEASE: The Raciaily Discriminatory Effects of Provisional Ballots, Center for
American Democracy, AMERICAN PROGRESS (Oct. 29, 2014),

hitps://www americanprogress.ory pressirelease/2014/10.29/99809/release-the-racially-discriminatory-effects-of-pro
visional-ballots/.

7 All Voting is Local, analysis of provisional ballots and poll closures, October 2019. The 717 counties across
previously covered Section 5 areas include those for which The Leadership Conference Education Fund could obtain
both poll closure data and provisional ballot data.

% See supra note 5.
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campaign found that, in 2018, college voters cast a disproportionate number of provisional
ballots. At Central State, 46.4 percent of all votes cast were by provisional ballot. In contrast, the
overall rate in Greene County, where Central State is located, was only 1.89 percent. Even more
troubling, provisional voters at the precincts serving Central State and Wilberforce were at least
twice as likely to have their ballots rejected than other provisional voters in Greene County.”

These issues are not limited to Ohio’s two HBCUs. Franklin County, Ohio accounts for 10.93
percent of the state’s electorate, and in 2018, the countywide rate of provisional ballots cast was
1.84 percent. However, our campaign’s analysis found that people of color, millennials, and
low-income voters were all significantly more likely to cast a provisional ballot. Of the three
polling locations near Franklin County’s Ohio State University campus, nearly one in 10 voters
cast a provistonal ballot. The county board of elections rejected nearly 65 percent of the
provisional ballots cast on campus at the Ohio Union polling location.”

Franklin County’s rate of provisional ballot rejection is also troubling. In the 2018 general
election, more than one in five rejected provisional ballots statewide came from Franklin County.
While other urban counties, including Cuyahoga, Hamilton, and Summit decreased their rate of
provisional rejections in 2018, Franklin’s rate increased. Among the reasons ballots were
rejected in Franklin County: the voter was in the wrong precinct or wrong location (38 percent of
the statewide total); insufficient identification (36 percent of the statewide total); and signature
mismatch (65.9 percent of statewide total).31

Our campaign has identified similar patterns in Pennsylvania. In that state, voters in Philadelphia
County (41% Black) are more than five times as likely as voters in Allegheny County (12.7%

Black) or Berks County (4% Black) to be given a provisional ballot.”

Strict photo identification laws

According to the Brennan Center for Justice, since 2010, 15 states have passed restrictive voter
identification laws that require voters to show an ID before casting a regular ballot, including six
with strict photo 1D laws.*® Such laws have repeatedly been found to disproportionately burden

# All Voting is Local, “NEEDS IMPROVEMENT: Barriers to the Ballot at Ohio’s Historically Black Colleges and
Universities,” hitps:/:allyotingislocal.org/wp-contentuploads/2019/09/A VL-CSW U-Report-2019.pdf. Sep. 2019.

3¢ All Voting is Local, “REJECTED: How the Provisional Ballot System in Franklin County, Ohio Fails Voters,”
httpsy/allvotingislocal.org:wp-content/uploads/2019/05/2019 A VL-OH _Franklin-Co-Provisional-Batlot-Report.pdf.
May 2019.

.

’2 All Voting is Local, analysis of Pennsylvania provisional ballot rates, October 2019.

3% Brennan Center for Justice, “New Voting Restrictions in America,”

httpsiiwww brennancenter.ory/oue-work /research-reports/new-voting-restrictions-america, Last visited Oct. 13,
2019.
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low-income voters and voters of color. In striking down North Carolina’s photo identification
law -- which was part of an omnibus bill that included cuts to early voting -- the Fourth Circuit
Court of Appeals in July 2016 found that legislators had intentionally designed the law to
discriminate against Black voters, and drafted the law in a manner that would “target

African-Americans with almost surgical precision.”™

In 2011, Wisconsin enacted a strict voter ID law that became the subject of a multi-year legal
challenge. In the lead-up to the 2018 election, the All Voting is Local campaign assisted
hundreds of Wiconsin votets through the arduous process of getting an ID, which can include
providing officials with a birth certificate or passport, filling out multiple forms, and repeat trips
to the DMV. A recent study conducted by the University of Wisconsin-Madison® found that 6
percent of registered voters in Dane and Milwaukee counties who did not cast a ballot in the
2016 general election were prevented from voting because they lacked the requisite
identification. The study further found that 11.2 percent of registered voters who did not cast a
ballot in the 2016 general election were deterred by the photo ID law. In other words, these
voters either didn’t have ID, believed they didn’t have ID, or were told they didn’t have ID. But
as the study found, most of the people surveyed who indicated they did not vote because they
lacked ID did in fact possess the requisite form of identification.

Troubling as these findings are, they likely reflect the lower bound of the impact of Wisconsin’s
strict photo ID law. As the principal investigator on the study, Professor Kenneth R. Mayer,
noted following the release of the findings: “The main conclusion of the study is that thousands,
and perhaps tens of thousands, of otherwise eligible people were deterred from voting by the 1D
law. The 11.2% figure is actually a lower bound since it does not include people who don’t even
register because they lack an ID.*® Responding to assertions that the number of impacted voters
would not have been enough to have changed the outcome of the 2016 election, Professor Mayer
further noted: “An eligible voter who cannot vote because of the ID law is disenfranchised, and

that in itself is a serious harm to the integrity to the electoral process.””’

More troubling still, the impact of Wisconsin’s strict photo 1D law is not felt equally by all
Wisconsin voters. This same study further found that the law deterred:

3 N.C. State Conference of the NAACP v, McCrory, 831 F.3d 204, 214 (4th Cir. 2016).

* Kenneth R. Meyer & Michael G. DeCresenzo, “Supporting Information: Estimating the Effect of Voter ID on
Nonvoters in Wisconsin in the 2016 Presidential Election,”

https:zelections. wise.edwwp-contentuploads/sites 183/2018/02/Voter-1D-Study -Su
2017.

% Press Release from the Elections Research Center at the University of Wisconsin-Madison, Voter ID Study Shows
Turnout Effects in 2016 Wisconsin Presidential Election,

https:/elections. wisc.edwwp-content uploads/sites/483/2018:02 Voter-1D-Study - Release. pdf (last visited Oct. 13,
2019).

37 [d.)

orting-Info.pdf, Sep. 25,
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e 21.1 percent of low-income registrants (household income under $25,000) compared to
7.2 percent for those over $25,000 and 2.7 percent of high-income registrants (over
$100,000 household income)

.® 27.5 percent of African-American registrants compared to 8.3 percent of white registrants

The suppressive effects of a strict photo identification law can linger even after a court strikes it
down. In Pennsylvania in 2014, a state court found unconstitutional the state’s strict photo ID
law.*® Nevertheless, as recently as the 2018 midterm election, our partners at the nonpartisan
Election Protection coalition received reports from voters about election workers improperly
requiring them to show photo identification prior to casting a ballot, and turning voters away
who did not have such ID.

List maintenance

Election officials at the state and local level are responsible for developing and maintaining their
voter registration lists, ensuring that eligible voters are able to register and that voter registration
lists are up-to-date and accurate. Yet, across the country, millions of eligible Americans
encounter problems registering to vote, or are removed (or “purged”) from the voter rolls without
notice -~ sometimes simply for not voting. A 2018 study by the Brennan Center for Justice found
that between 2012 and 2016, former-Section 5 jurisdictions had purge rates significantly higher
than jurisdictions that had not been subject to preclearance.” Indeed, from 2010 to 2018, Georgia
Secretary of State (now Governor) Brian Kemp purged more than 1.4 million voters from the
state’s voter registration rolls, many simply because they did not vote in previous elections.” The
state’s “exact match” law put into question the registration status of more than 50,000 Georgia
voters, due to minor inconsistencies in their registration records.”

Voter purges disproportionately harm voters of color, low-income voters, and young people who
are more likely to move and less likely to respond to correspondence from the state -- all factors
that trigger removal from the voter rolls. A 2016 Reuters analysis of Ohio’s voter purge -- upheld
by the U.S. Supreme Court in 2018 -- found that in predominantly African-American
neighborhoods around Cincinnati, 10 percent of registered voters had been removed due to

® Applewhite v. Commonwealth, No. 330 M.D. 2012 (Pa. Commw. Ct. filed Jan. 17, 2014),

* Jonathan Brater et al., “Purges: A Growing Threat to the Right to Vote,”

bttps:rwww brennancenter org/sites/de faulv/files/publications/Purges _Growing Threat 2018 pdf. Brennan Center
for Justice, 2018.

“ Alan Judd, Georgia’s Strict Laws Lead to Large Purge of Voters, ATLANTA JOURNAL-CONSTITUTION (Oct.
27, 2018),

https:iwww aje.com/ngws/state--regional-govi--politics voter-purge-begs-question-what-the-matter-withgeoryia’Y
AEvuk3Bu9skIIMabDiDFq)/, '
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inactivity since 2012, compared to just four percent in the suburban Indian Hill*> The study
further found that more than 144,000 people were removed from the rolls in Ohio’s three largest
counties, which includes the cities of Cleveland, Cincinnati, and Columbus -- hitting hardest
neighborhoods that are low-income and have a high proportion of Black voters.

Since last year, the All Voting is Local campaign has been spearheading an effort, together with
in-state and national partners, to combat improper voter purges. When Ohio Secretary of State
Frank LaRose recently revealed errors in the state’s purge lists,* AVL and other advocates
called on his office to halt the purge until the problems could be better understood. We and other
in-state groups galvanized grassroots advocates, calling and texting more than 100,000 voters,
encouraging them to re-register or update their voter registration so that they would not be
removed.

Our campaign’s methods of contacting voters likely to be purged are effective, and it is
incumbent upon state officials determined to purge voters to make an equal commitment to
efforts to contact them first. Last year, in the lead-up to the 2018 midterm elections, the All
Voting is Local campaign texted 384,444 voters in the “pipeline” to be purged. Of the voters we
contacted, 62,479 cast a ballot. For comparison, the Ohio Secretary of State’s mailer to 264,516
voters in March 2019 resulted in just 540 voters updating their registration.**

Problems with states’ list maintenance practices are not limited to purges. In 2018, Florida voters
passed a ballot measure to restore voting rights to millions of Floridians previously barred by a
felony. Earlier this year, the Florida legislature took steps to roll back these new freedoms,
passing S.B. 7066, which denies the right to vote to any returning citizen with outstanding
court-ordered fines and fees, and is now the subject of a legal challenge.”® Reports from some

* Andy Sullivan & Grant Smith, Use It or Lose It: Occasional Ohio Voters May Be Shut Out in November,
REUTERS, (Jun. 2, 2016, 7:05AM),

httpsy/www reuters convarticle/us-usa-votingrivhis-ohio-insight/use-it-or-lose-it-occasional-ohio-voters-mav-be-sh
ut-out-in-november-idUSKCNOYO19D.

$Id.

* Andrew J. Tobias, Ohio Secretary of State Frank LaRose says Ohio’s System of Maintaining Voter Registrations
Rife with Problems, CLEVELAND.COM, (Sep. 25, 2019),
hups:/www.cleveland.comyopen/2019/09/ohio-secretary -of-state- frank-larose-says-ohios-system-of-maintaining-vo
ter-registrations-rife-with-problems. htmi.

* Press Release from Frank LaRose, Ohio Secretary of State (Apr. 10, 2019),

httpsi/avww sos state. oh us:media-center press-releases’2019/2019-04-10-a.

* Brennan Center for Justice, Groups File Motion for Preliminary Injunction to Block SB7066, (Aug. 3, 2019),
hitps:www brennancenter.orgrour-work-anals sis-opinion/ groups-fite-motion-preliminary-injunction-block-sh 7066,
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Florida election officials”” reveal extensive problems with the state’s system for verifying
information concerning returning citizens’ eligibility, including that:

there is no centralized, standardized system for determining the status of a returning
citizen’s criminal sentence, particularly their legal financial obligations, in order to
confirm their eligibility to vote

county supervisors of elections vary in their capacity to research and confirm
state-provided lists of ineligible voters

eligibility records are incomplete or inaccurate

In the absence of preclearance, Florida’s troubling practices for determining eligibility are being
put into place without any consideration or analysis of the impact on voters of color.

Recommendations

We offer the following recommendations to the subcommittee:

Pass H.R. 4, the Voting Rights Advancement Act, to restore the key preclearance
provision of the VRA that blocked discriminatory voting practices before their
implementation.

Require jurisdictions to provide greater transparency, public notice, and disclosure of
voting changes sufficiently in advance of the election. These voting changes should also
be posted online.

Require jurisdictions that receive federal funds to conduct voter impact studies, including
a racial impact analysis on poll closures and consolidations, voter identification laws, list
maintenance practices, and the rates of usage and rates of (and reasons for) the rejection
of vote by mail and provisional ballots. These studies should be made in consultation
with impacted communities.

Require jurisdictions that receive federal funds to undertake outreach efforts to contact
voters that they seek to purge -- including through mailed and emailed correspondence,
by text message and by phone, and through public service announcements on local radio
that encourage voters to check their registration, register, and re-register.

Expand and modernize opportunities to register to vote, including same-day voter
registration, automatic voter registration, and a fully functional system of online voter
registration -- as passed in H.R. 1.

‘7 See Linda So, Restoring Felon Voting Rights a ‘Mess' in Battleground Florida, REUTERS (Oct. 7, 2019 7:48AM),
hitps://www reuters.convarticle/us-usa-election-florida-felons-insight/restoring-felon-voting-rights-a-mess-in-battle
groynd-florida-idUSKBNIWMOYV,
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e Uniform standards for the counting of provisional ballots, including that election officials
count provisional ballots cast by an eligible voter at the wrong polling place -- as passed
inH.R. 1.

e Expand and modernize opportunities to vote before Election Day, including by
prohibiting states from imposing restrictions on an individual voter’s ability to cast a
mail-in ballot, and ensuring at least 15 consecutive days of in-person early voting -- as
passed in H.R. 1.

o Ensure early voting locations are equitability distributed, close to public transportation,
and accessible to all communities (including historically disenfranchised communities).

e Ensure wait times at early voting sites and Election Day polling locations are fully
resourced, with sufficient numbers of well-trained poll workers and adequate equipment
to meet demand, so that voters wait no longer than 30 minutes.

Conclusion

Our democracy works best when every eligible voter can make their voice heard. Election
administration practices can and should be used to expand access to the ballot for all eligible
Americans. Yet, this is not the reality for millions of people in this country. Instead, laws,
policies, and practices stand up barriers to voting and serve to disenfranchise millions of eligible
Americans, particularly voters of color. Even in 2018 -- a record year for turnout -- voters across
the country faced unnecessary batriers to voting ranging from problematic purges to strict photo
identification laws to the overuse of provisional ballots. Any wrongfully disenfranchised voter is
one too many. This is why Congress must restore and expand safeguards of the right to vote,
ensuring that elections are administered fairly and equitably, so that every eligible American --
regardless of race, socioeconomic status, age, or ability -- can make their voice heard.

Thank you for your leadership on this critical issue.
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Chairwoman FUDGE. Thank you very much.
Ms. Kase, please, five minutes.

STATEMENT OF VIRGINIA KASE

Ms. Kase. Chairwoman Fudge, Ranking Member Davis, and
Members of the Subcommittee, my name is Virginia Kase, and I
serve as the Chief Executive Officer at the League of Women Vot-
ers of the United States. Thank you for the opportunity to testify
today on voting rights and election administration in America, an
issue of paramount importance to our organization.

The League of Women Voters is nonpartisan, founded nearly 100
years ago in 1920 by women who understood the importance of se-
curing voting rights for women. The League is active in all 50
States as well as the District of Columbia, with 764 local affiliates,
in every congressional district in our country.

In 1965, the Voting Rights Act outlawed racial discrimination in
voting and established procedures to protect equal access to the
vote for everyone. Despite a long history of support from legislators
of all political parties, in 2013 the Supreme Court overturned key
provisions of the VRA in the case of Shelby County v. Holder.

Since that decision, politicians across the country have passed
unnecessarily restrictive legislation and adopted practices that dis-
criminate against and disenfranchise voters of color and minorities
whose first language is not English, making it harder for them to
register and much more difficult to vote.

These restrictive legislative initiatives included efforts to imple-
ment photo ID requirements in States like Texas, Wisconsin, Mis-
souri, and Pennsylvania.

The League pushed back against efforts to roll back early voting
hours in Ohio, and we pushed back against efforts to roll back and
eliminate pro-voter reforms like preregistration and same-day reg-
istration in North Carolina. Essentially, the Shelby decision weak-
ened the Voting Rights Act as a mechanism to fight discrimination
by striking down important preclearance and oversight provisions.

These suppressive laws have a major impact on our elections: ex-
cessive, long lines in urban areas, where minorities reside; consoli-
dation of polling sites with little or no notice; reduction in early
voting hours that limit participation; massive voter purges with no
effective notice that cause registration barriers on election day; and
inadequate numbers of machines in areas where early voting
showed a clear influx in voter participation.

And because these issues repeatedly show up in areas with large
minority populations, in States like Georgia, Florida, North Caro-
lina, Arizona, Michigan, Ohio, and Texas, it is unlikely that this
scheme was incidental or unintentional but, instead, expressly tar-
geted the growing population of the new American majority, includ-
ing minorities, youth, and income-sensitive individuals. In effect,
these suppressive laws shut out millions of the new American ma-
jority and denied citizens the protection of their right to vote.

With these minority-targeted voting barriers road-tested, the
116th Congress has a momentous opportunity to restore voting
rights in this country. The opportunity to strengthen the Voting
Rights Act by creating a new formula that would trigger
preclearance of certain changes to voting laws and administrative
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practices is needed now more than ever. And the creation of a na-
tional notification process that lets all voters know when changes
to election processes may occur ensures that voters are informed
prior to them showing up to the polls on election day.

If Congress fails to act immediately, this will be the first redis-
tricting cycle to occur without a fully functioning Voting Rights Act
and will allow States to push through unjustifiable changes to their
laws that will have a direct impact on voters for a decade.

Without continued oversight and safeguards in place to protect
voters from all backgrounds, it is left to organizations like the
League of Women Voters and other nonprofit voting rights group
to inform and protect voters affected by these policies and prac-
tices.

But that should not be the sole role of the League and our part-
ners. It is the responsibility of government to create and enforce
laws that prevent barriers in the democracy our forefathers de-
signed to foster an open, transparent government powered by the
people, for the people—all of the people. It is the duty of govern-
ment to protect the rights of voters and to encourage participation
in our political system, not create barriers that prevent participa-
tion.

As we have for nearly 100 years, the League looks forward to
working across the aisle to determine the points of consensus for
any and all voting rights legislation considered before Congress.
We look forward to working with elected leaders to protect and up-
hold their responsibility of ensuring voters have the unobstructed
ability to exercise their right to vote.

Thank you again for the opportunity to testify on the importance
of restoring the Voting Rights Act, and I look forward to taking
questions and continuing to work with you all on this important
issue.

[The statement of Ms. Kase follows:]
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L LEAGUE of WOMEN VOTERS

Statement for Virginia Kase, Chief Operating Officer, LWVUS
U.S. House Committee on House Administration, Sub i on Elections
October 17, 2019

Chairwoman Fudge, Ranking Member Davis, and Members of the Subcommittee on the
Elections of the U.S House of Representatives Committee on House Administration, my name is
Virginia Kase and | serve as the Chief Executive Officer at the League of Women Voters of the
United States, (“The League™). Thank you for the opportunity to testify today on ‘Voting Rights
and Election Administration in America,” an issue of paramount importance to our more

than 400,000 members and supporters.

The League of Women Voters is a nonpartisan organization that was founded nearly 100 years
ago in 1920 by women who understood the importance of securing voting rights for women.
Since 1920, the League has worked to deliver on our mission to empower voters and defend
democracy, and ensuring that that everyone has the right, the desire, the knowledge, and the
confidence to participate. The League structure is a federated model with Leagues in every single
state as well as the District of Columbia. We have 764 local affiliates who reside in every
congressional district in the country. Our members and supporters are strong activists and
professionals who believe that the Voting Rights Act must be fuily restored with increased access
to the polls for the people.

In 2018, the League protected 4,2 million voters through pre-litigation, litigation, and civic
education and engagement mechanisms.
> Working with Secretaries of State in 5 jurisdictions, the League labored tirelessly to
eliminate purges of voter rolls using the National Voter Registration Act (NVRA) in
southern and southwestern states. The League was the lead organization in advancing
the NVRA in the 1990s, and we are currently the chief enforcer of the law.
> Next, the League was plaintiff in nearly two dozen cases centered around voting rights
and won more than half those cases to protect rights of disproportionately impacted
voters (i.e. minority voters). The League has also worked to protect voters at the ballot
box through a robust observer corps and poll watching on Election Day as well as
holding more than 1,000 meetings with election administrators prior to the November
2018 midterm election to assist in educating voters to mitigate voter misinformation
and assist voters in overcoming obstacles on Election Day.
> Finally, the League is well-known for our civic education and engagement in
communities across the country. The League works to educate voters through our premier
ontine platform VOTE4!1.org, our one-stop shop for voter information on candidates at
the state and local levels. This information is also printed by League affiliates into voter
guides to help educate members of the public around the offices up for election in the
current cycle, yet we do not endorse or oppose any political candidate.

1730 M ST NW, SUITE 1000

LWV.ORG 2054291965
WASHINGTON, DC 20036 2-429-196
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Many of the actions we've taken would not have been necessary if important provisions within
the Voting Rights Act of 1965 were still intact.

In 1965, the Voting Rights Act outlawed racial discrimination in voting and established
procedures to protect equal access to the vote for every American citizen. It was subsequently
reauthorized with wide bipartisan support in 1970, 1982, 1992 and 2006. Despite a long history
of support from legislators from all political parties, in 2013, the Supreme Court overturned key
provisions of the VRA that triggered careful review of voting changes in political jurisdictions
with a history of racial discrimination in voting processes before they could take effect. Since
that decision, politicians in states, counties, cities, and towns across the country have

passed unnecessarily restrictive legislation and adopted practices that discriminate against and
disenfranchise voters of color and minorities whose first language is not English—making it
harder for them to register and much more difficult to vote.

These restrictive legislative initiatives included efforts to implement voter photo 1D requirements
in states like Texas, Wisconsin, Missouri, and Pennsylvania. The League’s work also

included pushing against efforts to roll back early voting hours in Ohio and eliminate multiple
pro-voter reforms like pre-registration and same day registration in North Carolina.

The Shelby decision weakened the Vofing Rights Act as a mechanism to fight discrimination by
striking down Section 4, which determines the states and jurisdictions that must secure federal
approval before changing election laws, and thereby essentially eliminating the preclearance
process in Section 5.

The impact of these suppressive laws has been numerous: excessive, long lines in urban areas
where minorities reside; consolidation of polling sites with little or no notice; reduction in early
voting windows that made it harder for minority voters to make an effective plan to

vote; massive voter purges with no effective notice that caused registration barriers on Election
Day, and inadequate numbers of machines in areas where early voting data showed a clear influx
in voter participation. And because these issues repeatedly showed up in areas with large
minority populations within states like Georgia, Florida, North Carolina, Arizona, Michigan,
Ohio, and Texas, it is unlikely that this scheme was incidental or unintentional but instead
expressly targeted the growing population of the New American Majority.

The League believes without the ill-founded decision the Supreme Court made in Shelby v.
Holder, suppressive laws implemented or adopted between 2014-2018 would have violated the
VRA. In effect, these suppressive laws shut out millions of minority voters, and have stifled the
ability and protection of citizens of their right to vote, In the 2016 election cycle this means that
voters without the proper 1D would not have been turned away in Wisconsin, It means voters
illegatly purged from the rolls in Florida would not have had to cast provisional batlots or be
unable to cast a ballot at all. It means that the burden of long Election Day lines in Ohio and
North Carolina may have been relieved.

Without the Voting Rights Act, there is currently no check on voter suppression. Leagues across
the country have weighed in about the importance of full restoration of the VRA during prior
field hearings in North Dakota, Florida, Ohio, Georgia, Alabama, North Carolina, and
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Tennessee. The full testimony for each state can be found in the field hearing records but I would
like to highlight a few stories from these states:

in Notth Dakota, there is no question that barriers around the requirements of a physical address
to ascertain identification unduly impact the communities that the Voting Rights Act was
designed to protect. In 2017, the North Dakota legislature passed a law that changed the
identification requirements for electors and aimed towards the Native American communities of
this state. The changes to the requirements and lack of communication and notification from the
Secretary of State to voters and tribal councils, led to voters within Native American
communities being denied the right to cast a ballot. It is estimated that 23.5 percent of Native
American eligible voters lacked an appropriate ID compared to 12 percent of non-Native eligible
voters. If the Voting Rights Act had been in place, these communities would not have been
disenfranchised at the polls.

Another example comes from North Carolina, when in 2613 the state legislature passed “the
most restrictive voting law North Carolina has seen since the era of Jim Crow.” The anti-

voter, legislation was created with the sole purpose of making it harder for minority voters to
cast a vote that matters in districts across the state. The “Monster Voting Bill of 2013” was
eventually considered unconstitutional when a three-judge federal appeals panel determined that
lawmakers had targeted “African Americans with almost surgical precision.” If the protections
within the VRA had still been in effect, this law never would have been implemented and
millions of minority voters would not have been shut out or had their votes stifled at polling
locations. And these stories continue across the country providing evidence of the continued
need for ongoing protections of the Voting Rights Act. These stories go on and on throughout the
country evidencing a scheme intended to disenfranchise millions of voters nationwide.

With these minority-based voting barriers road tested effectively in 2018 midierms, the

116" Congress has a momentous opportunity to level the field in relation to ¢ivil rights and
voting rights enforcement. The opportunity to strengthen the Voting Rights Act by creating a new
formula that would trigger preclearance of certain changes to voting laws and administrative
practices is needed now more than ever. And the creation of a national notification process, that
lets all voters know when changes to elections processes may occur ensures that voters are
informed prior to them showing up to the polls on Election Day.

The League has toiled to help the voters most impacted by voter suppression tactics across the
country with election officials and without court intervention, where possible (e.g. NVRA notice
letters), has pursued litigation when amicable solutions cannot be achieved (e.g. Tennessee third
party registration®), and has engaged our base of 400,000 members and supports through action
alerts across the country, yet still there is little relieve. It has never been clearer that national
oversight is still required to effectively nip voter suppression and check those who would make it
harder for so many to exercise their sacred right to vote and fully participate in our demoeracy.

And there is no question that these barriers unduly impact the very communities for
which the Voting Rights Act was designed to protect.
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Restoring the VRA is necessary to ensure that our elections are free, fair, and accessible for all
Americans. The problems that spurred the passage of the original Voting Rights Act of 1965 still
exist. Without continued oversight and safeguards in place to protect voters from all
backgrounds, it is left to organizations like the League of Women Voters and other nonprofit
voting rights groups to inform and protect voters affected by these policies and practices. But
that should not be the sole role of the League and our partners; it is the responsibility of
government to create and enforce laws that present barriers in the democracy our forefathers
designed to foster an open, transparent government for, by, and of the people. If Congress fails to
act immediately, this will be the first redistricting cycle to occur without a fully functioning
Voting Rights Act and will allow states to push through unjustifiable changes to their

laws that will have a direct impact for voters for a decade. Congress must fulfill its obligations
under the Constitution to eradicate voting discrimination by restoring the strength and
effectiveness of the Voting Rights Act. The right to vote is one of the most sacred and basic rights
in our country and it must be protected.

The League will continue to pursue all avenues to fight for voters rights, but we require strong
action by Congress now to repair, restore, and modernize the Voting Rights Act's protections
that have helped us prevent racial and language discrimination in our elections for more than half
acentury, It is the duty of government to protect the rights of voters and to encourage
participation in our political system, not create barriers that prevent participation. As we have for
nearly 100 years, the League looks forward to working across the aisles to determine the points
of consensus for any and all voting rights legislation considered before Congress, And we look
forward to holding our elected leaders accountable for protecting and upholding their
responsibility to ensure voters have the unobstructed ability to exercise their right to vote.

Thank you again for the opportunity to testify on the importance of restoring the Voting Rights
Act and I look forward to taking questions and continuing to work on this important issue.
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Chairwoman FUDGE. Thank you very much.
Ms. Arnwine, you are recognized for five minutes.

STATEMENT OF BARBARA ARNWINE

Ms. ARNWINE. Thank you, Chairwoman Fudge, Ranking Member
Davis, and Members of the Subcommittee. Thank you for the op-
portunity to testify today on this important topic.

I want to dedicate my remarks, of course, to the memory of Con-
gressman Elijah Cummings.

My name is Barbara Arnwine. I have already been introduced.
I am here representing the National Commission for Voter Justice,
which was conceived by Reverend Jesse Louis Jackson, Sr. He is
represented here today by Reverend Todd Yeary of Baltimore.

And I want to make sure that we get this into the record, that
this Commission was formed in July 2017 to respond to the myriad
voter suppression measures in the post-Shelby v. Holder era.

Also, many will recall President Donald Trump’s manifold asser-
tions, post-election, of pervasive voter fraud and his subsequent
creation of the now-defunct Presidential Advisory Commission on
Election Integrity. We felt there was an urgent need instead to
counteract his dangerous and erroneous narrative and instead pro-
vide a truthful account of the urgent need for the protection of our
democracy from the insidious threat of the modern era of voter sup-
pression.

I created the Map of Shame in April of 2011, which was the first
national tool to expose and educate the American public about the
rise of contemporary voter suppression measures. Since I released
the Map of Shame, there has been erected a formidable and sub-
stantial regimen of disenfranchising barriers to the ballot box and
to the ability to have the votes counted for millions of eligible but
vulnerable voters.

Since its launch in January 2018, the Commission has held a se-
ries of hearings, compiled over 14 State reports looking at voting
rights, and has engaged in many voter education and other efforts.

One thing that we heard in June of 2018 from Professor Donald
Jones of the University of Miami was that when the only real prop-
er way to look at this era that we are in is understanding that
when it comes to voting rights, America is facing a second civil
war. That is how extreme this period is. This reality of an active
war against the rights of American citizens to exercise the right to
vote and have their votes counted is supported by mounting evi-
dence when we consider the myriad of voter suppression laws
passed in the States, the multitude of voting rights cases filed in
the State and Federal courts, the numerous reports documenting
actions by the States which have impaired the rights of citizens to
vote and have their vote counted, and the continuing negative
cases from the Supreme Court, and the new insidious threat of
Russian use of social media, as documented by the Senate Select
Committee on Intelligence investigation report.

We also have created a new tool and document that is called the
61 Forms of Voter Suppression. And let me be very clear that a
year ago, this was less than 30. That the creativity, the insidious-
ness, the rapid expansion of voter suppression measures is that ex-
treme and it is growing. If I were to do this today, I would probably
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add four more. That just shows you how creative these States are
being and how persistent they are being in pursuing this.

Our major findings of our hearings have been already expressed
by some of the testimony, but I just want to make clear one point.
I mean, there are two really critical things that we need to appre-
ciate today. One is that when Shelby v. Holder was decided, we
were only 18 months into the regimen of modern voter suppression.
We are now eight years deep into this regimen, and the Congress
now knows a lot more than the Supreme Court knew back in 2013.
So you have substantially more evidence about the impact of the
absence of a preclearance mechanism.

The second thing I want to make clear is that nothing in the
world can substitute for preclearance to prevent racial discrimina-
tion, and that in this era of massive voter suppression, that this
clumsy and ineffective regimen that exists is not enough.

So we want to commend the Congress. We want to commend you
for this hearing.

We have things we would like to move into the record: The testi-
mony of Reverend Jesse Jackson, the 61 Forms of Voter Suppres-
sion, and, of course, I would like to expand my remarks.

Thank you so much.

[The statement of Ms. Arnwine follows:]
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Written Testimony of Barbara R. Arnwine, Co-Chair, National Commission for Voter
Justice
before the
U.S. House of Representatives
Committee on House Administration, Subcommittee on Elections

“Voting Rights and Election Administration in America”

Chairwoman Fudge, Ranking Member Davis, Members of the Subcommittee, thank you for the
opportunity to testify today on this important topic of voting rights and election administration in
America.

My name is Barbara R. Amwine and | am the Founder and President of the Transformative Justice
Coalition, a national non-profit organization devoted to racial, gender and economic justice, which
commenced operations in 2015. | am also the immediate Past President and Executive Director
of the Lawyers’ Committee for Civil Rights Under Law where { proudly served for 26 years. Today
{ sit before you in my capacity as a Co-Chair of the National Commission for Voter Justice.

Conceived by the Rev. Jesse L. Jackson Sr., this non-partisan Commission was formed in July
2017 originally to respond to the myriad of voter suppression measures in the post-Shelby v.
Holder Era'. Also, many will recall that President Donald Trump’s manifold assertions post-
election of pervasive voter fraud and his subsequent creation of the now defunct Presidential
Advisory Commission on Election Integrity. We felt there was an urgent need to counteract the
President's erroneous and dangerous narrative and instead provide a truthful account of the
urgent need for the protection of our Democracy from the insidious threat of the modern era of
voter suppression which had become manifest in our nation since January, 2011. In April, 2011,
| created the Map of Shame which was the first national tool to expose and educate the American
public about the rise of contemporary voter suppression in the states. Since, | released the Map
of Shame, there has been erected a formidable and substantial regime of disenfranchising
barriers to the ballot box and to the ability to have votes counted for millions of eligible but
vulnerable voters.

On January, 2018, the NCVJ was officially launched with a press conference on the steps of the
Supreme Court of the United States to emphasize the on-going need to address its decision in
Shelby v. Holder, decided June 25, 20132 The work of the Commission is designed to highlight,
document, and address the scourge of voter suppression across the country, while advancing
electoral reform and civic engagement to promote an inclusive and robust U.S. Democracy. This
non-partisan and diverse commission is composed of prominent civil rights leaders, voting rights
experts, scholars, elected officials, lawyers, students and community activists. The Commission
has undertaken a schedule of work centered around independent research, hearings and listening
sessions in the states to hear directly from U.S. citizens; publications of findings,
recommendations and strategies; and direct organizing and collaboration with community-based
organizations to enhance voter engagement. The National Commission for Voter Justice has
compiled, reviewed and distilled existing reports published by the federal government, states,
major research institutions, civil rights, voting rights and civic engagement organizations as well
as prior private and public commissions. Collaboration with non-partisan institutions and other

1570 U.5. 529 (2013).
2Supra.
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commissions focusing on voting rights issues and vulnerable communities have been actively
pursued.

“When it comes to voting rights, America is facing its Second Civil War". This statement was the
testimony of Donald Jones, Professor of Law at the University of Miami, during the Commission’s
Florida hearing in June 2018. This statement set the tone for the outlook of the Commission, and
must become the lens through which Congress and this Nation view the modern fight against
voter suppression. This reality of an active war against the rights of American citizens to exercise
their right to vote and have their votes counted is supported by mounting evidence when we
consider: the myriad of voter suppression laws passed in the states; the multitude of voting rights
cases filed in the state and federal courts; the numerous reports documenting actions by the
states which have impaired the rights of citizens to vote and have their vote counted®; and the
continuing negative cases from this Supreme Court including its decisions in Husted v. A. Philip
Randolph®, and Brakebill v. Jaeger®; and a new insidious threat of Russian use of social media
as documented by the Select Senate Committee Investigation Report.

Despite the valiant efforts of lawyers, organizations and individuals to fight against this new wave
of state and local government sponsored voter suppression, there is no substitute for aggressive
Congressional action to protect the rights of voters now under attack. Indeed, while we faud
Congress’ formation of the Subcommittee on Elections, we are also cognizant of how pressing
and urgent the need is to provide redress to protections lost in this modern voter suppression era.
in Shelby v. Holder, in the majority opinion written by Chief Justice John Roberts, the Court
acknowledged that racial discrimination still exists but asserted that Congress had not done its
job in carefully constructing a contemporary coverage formula based on modern day conditions.
Notably, at the time of the writing of this decision, this modern era of voter suppression had only
been underway for 18 months. Now 8 years into this era, Congress possesses substantial more
information and knowledge about these current conditions. Only Congress can formulate and
adopt appropriate legislation which adequately responds to the challenge propounded by the
SCOTUS by proposing a new coverage formula and other modern measures to address this
extreme period of voter denial and voter suppression.

In its two years of existence, the work of the National Commission for Voter Justice has been
extensive:

» In 2018, the NCVJ held 11 field hearings covering the states of Ml, SC, GA, FL, CA
(southern), Wi, PA, TX, and OK. The NCVJ also held one hearing devoted to youth voting,
and one hearing at the 2018 CBCF ALC.

o In advance of field hearings, a professional report was prepared on each state which
outlined voting rights and electoral reform issues since the year 2000.

« These reports were prepared by a combination of third year law student fellows and with
the pro bono assistance of the law firm of Morrison & Foerster, LLP.

« In addition, The Commission conducted research and prepared full briefing books on
voting rights in MD, NC, OH, NJ and Alabama.

3 The Brennan Center Report, “Purges: A Growing Threat to the Right to Vote”; Leadership Conference Report,
“Demacracy Diverted: Polling Place Closures and the Right to Vote”

4584 U.S. __ (2018).

5586 U.S.___ (2018).
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« The Transformative Justice Coalition (TJC) conducted voter empowerment programming
in NC (2018), and assisted with the Selma Jubilee for the 54th Anniversary of Bloody
Sunday in Alabama (2019).

« Every hearing was videotaped and shared via Facebook Live. As such, there exists
testimony, data, reports, etc, available from the hearings. Written testimony and
documents also exist.

» The Commission has partnered with over 100 organizations in 21 states.

From the first listening session conducted in Michigan in January of 2018 and forward, it became
obvious that invidious voter suppression is a profound reality in every single state in which we
conducted a hearing or prepared research. This disenfranchisement can often be directly linked
to the deliberate actions of state legislatures, state and local boards of elections and some private
anti-democracy forces. in addition to actual legislative and procedural barriers to the vote, states
have engaged in voter discouragement by failing to educate voters about new barriers imposed
by their legistatures which impair their ability to vote and have their vote counted.

Based on these hearings and research, | have created a new document entitled “61 Forms of
Voter Suppression” which reveals the depth of this regimen. Originally this document only
included 30 forms of voter suppression but the states and local jurisdictions have become ever
more determined to impose devious, confusing and disenfranchising laws and procedures.

We are preparing an initial report for the public of our findings and recommendations, to date, to
be published this fall. We are not finished with all of our hearings and research but want to provide
insight regarding our initial work. We also intend to continue to work and support organizations
and voters in the states with the worst voter suppression.

MAJOR FINDINGS AND RECOMMENDATIONS OF THE NATIONAL COMMISSION FOR
VOTER JUSTICE:

« States and local jurisdictions, especially previously Section 5 covered jurisdictions, are
prolific, creative and determined to block the vote of vulnerable voters including African
Americans, Latinos, Native Americans, Asian Americans, low income voters, voters with
disabilities, student voters, formerly incarcerated persons, newly naturalized citizens,
voters displaced by natural disasters and homeless voters.

o There exists no substitute for the powerful instrumentality of Section 5 preclearance
coverage. No other faw has the ability to comprehensively intercept, review, object, deter
and prevent unlawful discrimination.

« The restoration of the pre-clearance framework in the Voting Rights Advancement Act
would be a fundamental and critical tool in the protection of voters. As we discovered
during our hearings and state-based research, our worst fears have been actualized post-
Shelby.

« Voter suppression measures we heard from witnesses included targeted poll closures,
exact match requirements, refusal to place polling sites on student campuses, voter
registration non-processing, voter caging, voter purging, onerous voter ID, failure to follow
state procedures, abuses of provisional balloting, disparate impact between white and
peopile of color jurisdictions created by the failure to provide adeguate election equipment
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and staff, racial gerrymandering, cuts to early voting, eliminating souls to the polls Sunday
voting, barriers to language assistance, disability accommodation failures and so many
more disenfranchising which should have been intercepted and reviewed for racially
discriminatory impact prior to their enactment.

« Inthis post-Shelby era, our nation has labored under a clumsy and ineffective system of
severely weakened voting rights protection. This is best exemplified by the numerous
lawsuits filed seeking to enjoin scores of these outrageous voter denial schemes. Many of
these lawsuits have been successful but when they come on the eve or during elections
their efficacy has been dulled. Often court ordered remedial actions impose additional
burdens on voters who have to identified, contacted and they must take action to rectify
any errors.

« Powerful decisions from our highest courts have spoken to this new era of voter denial,
most notably, NAACP v. McCrory, 4th Circuit, 2016°. Other Courts have spoken in recent
decisions of voter suppression and voter denial.

« There is a tremendous necessity for the National Notice Provision of the VRAA. In every
single hearing conducted by the Commission, voters complained about the lack of public
notice of election changes. This provision would provide voters with the opportunity to
defend themselves from negative legislative, administrative and procedural practices.

» Congress, the President, and Department of Homeland Security must take action to
protect African American communities from the targeted voter suppression and voter
discouragement campaigns being undertaken by foreign governments.

« For the record, the NCVJ supports many of the provisions of the For The People Act
especially hand marked paper ballots and greater election security.

Beyond the VRAA and the For The People Act:

The National Commission for Voter Justice urges Congress to consider the need for Permanent
Independent Voting Rights Infrastructure. During our hearings we heard repeatedly about the lack
of teaching of civics, the lack of support groups to assist voters, the absence of voter education,
the obstacles of low income, student, elderly and homeless voters to afford transportation on
election days, and so many other needs that this infrastructure could address. The NCVJ would
like to work with the House Administration Committee further on propounding this proposal.

CONCLUSION
There is nothing more critical to our Democracy than the right of every citizen to cast a ballot and

have it counted. Congress must take fully address the Shelby challenge in a tailored, careful and
thoughtful manner. These hearings help to further that objective.

We would like to formally adopt into the record the ‘61 Forms of Voter Suppression” and the
supporting letter from Reverend Jesse L. Jackson Sr., which provides the historical context {o the
long fight against voter suppression.

Thank you again for this opportunity to testify and | look forward to answering your questions.

6831 F.3d 204 (4™ Cir. 2016).
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Chairwoman FUDGE. Thank you.
With no objection, so ordered. Thank you very much.
Ms. Lieberman, you are now recognized for five minutes.

STATEMENT OF DENISE LIEBERMAN

Ms. LIEBERMAN. Thank you, Chairwoman Fudge and Members of
this Subcommittee, for holding this important hearing today on
voting rights and election administration. My name is Denise Lie-
berman. I am the Director of Power & Democracy at Advancement
Project National Office.

Advancement Project is a national racial justice organization
that works in deep partnership with grassroots organizations to de-
velop community-based solutions that are inspired by the tactics
that produced the earlier landmark civil rights victories. We are
proud to stand behind our many partners on the ground in the
States who are fighting battles for racial justice and the right to
vote. And the need is great. We are faced today with the greatest
battle for the solvency of our democracy since the post-Reconstruc-
tion era.

I am particularly gratified, Chairwoman Fudge, that this Sub-
committee has chosen to have a people’s panel, because our fight
to protect the right to vote and the need for Congress to take defin-
itive action to secure the right to vote for all citizens lies in the
lived experiences of the people for whom protection is most needed
and the people whose voices are most often silenced. Because at the
end of the day, the right to vote is about self-determination, the
right of people to make decisions about their own lives and their
own destinies. It is about dignity. It is society’s structural mecha-
nism that says you count, literally. And so when the right to vote
is denied or abridged, it says you don’t count.

And so this is a very, very personal matter. As much as it is pol-
icy, as it is legal, and we need to understand all of these statistics,
it is deeply rooted in the basic human dignity of all people.

And we also know that any remedial actions that this body takes
are going to need to be justified in legal challenges based on the
record of the lived experiences of the people who these measures
impact most.

So Advancement Project has been pleased to work in collabora-
tion with other members of the Racial Equity Anchor Collaborative
to support this Subcommittee’s field hearings that you have held
over the last eight months, documenting the state of voting rights
in jurisdictions around the country. The Anchor Collaborative
members, which include Advancement Project, Asian & Pacific Is-
lander American Health Forum, Demos, Faith in Action, the
NAACP, National Conference of American Indians, the National
Urban League, Race Forward, and UnidosUS, are all dedicated to
advancing a voting system that is free, fair, and accessible to all
people, regardless of race, ethnicity, ability, or language pro-
ficiency.

In addition to helping identify leaders on the ground to testify at
this Committee’s field hearings, the Anchor Collaborative partners
embarked on a robust grassroots effort to lift up the voices of ev-
eryday voters of color and their experiences. So to complement the
field hearings, we conducted a series of people’s hearings in select



151

States to gather firsthand accounts of voter suppression, and
through the creation of a website, We Vote We Count, where voters
across the country can share their voting experiences.

We held hearings in States like Alabama, North Carolina, Ohio,
North Dakota, South Dakota, Georgia, Florida, and Texas, and
heard from voters firsthand. Witnesses there attested to, among
other things, having to wait in long lines to cast ballots, being de-
nied bilingual ballots or language assistance at the polls, being de-
nied disability assistance at the polls, having to restore their reg-
istration status after an illegal purge, undertaking onerous barriers
to restoring their voting rights after a criminal conviction, having
to stand up to last-minute changes to polling locations and hours
of operation, rampant misinformation, and voter intimidation.

The reports also capture the impact of voter ID laws, cuts to
early voting, the increasingly scarce polling places in ever-changing
locations, which present significant burdens for those without easy
access to transportation or inflexible work schedules.

And the results were clear. Since the loss of Federal oversight in
the post-Shelby era, voters of color across the country are con-
fronted with renewed barriers to casting a ballot. We have docu-
mented these reports in a soon to be released report called “We
Vote We Count: The Need for Congressional Action to Secure the
Right to Vote for All Citizens,” which includes testimonies from Af-
rican Americans, Asian Americans, Native Hawaiian, Pacific Is-
landers, Hispanics, and Native Americans, whose firsthand ac-
counts provide a glimpse into the inner workings of actual access
to the ballot around the States, and compel this body to take action
to restore the preclearance provisions of the Voting Rights Act.

What we saw around the country is that voters have lost con-
fidence in the wake of the Shelby decision in the ability of the De-
partment of Justice to fairly secure their right to vote. And so we
know that the Shelby decision emboldened attacks on the right to
vote, not just in the former preclearance States, but around the
country, designed to curtail the growing political power of voters of
color as they emerge into the new American majority.

And so we thank you today, Congresswoman Fudge and members
of this Committee, for holding this hearing. Please heed the words
of these voters across the country and take action to secure Federal
protection for the right to vote.

Thank you.

[The statement of Ms. Lieberman follows:]
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Remarks of Denise D. Lieberman, Esq.
Project Director, Power & Democracy, Advancement Project National Office

Committee on House Administration, Elections Subcommittee
Hearing on “Voting Rights and Election Administration in America”
October 17, 2019
Longworth House Office Building, Washington D.C.

Thank you Chairwoman Fudge and to the House Administration Committee, Subcommittee on Elections
for holding today’s important Hearing on Voting Rights and Election Administration. I am honored to
provide remarks on the People’s Panel. My name is Denise Lieberman and I am Senior Attorney and
Director of the Power & Democracy Program at Advancement Project’s National Office. Advancement
Project is a national racial justice organization that works in deep partnership with grassroots
organizations in the states to develop community-based solutions inspired by the tactics and courage that
produced the landmark civil rights victories of earlier eras. We are proud to stand beside our many
partners in who are fighting battles for racial justice on the ground every day. The need could not be
greater — we are faced today with the greatest battle for the solvency of our democracy since the post-
reconstruction era when the promise of a robust democracy was deliberately and violently thwarted.

As Director of Advancement Project’s Power & Democracy Program, I oversee our Voter Protection
Program and Right to Vote initiatives. My legal work on voting rights goes back two decades, starting in
my home state of Missouri with class action litigation during the 2000 elections and extending
nationwide. I have litigated voting challenges in states around the country including Missouri, North
Carolina, Florida, Wisconsin, Louisiana, Pennsylvania and others. We are working with partners in
Florida, Louisiana and Virginia and others to address the collateral consequences of mass incarceration
and advance broad rights restoration efforts. I am also an adjunct professor of political science and law
at Washington University in St. Louis, where [ teach courses including Voting Rights & Election Law.

I am particularly honored to speak today on the “People’s Panel” — because our fight to protect the right
to vote — and the need for Congress to take definitive action to secure the right to vote for all citizens —
lies in the lived experiences of the people for whom protection is most needed and the people whose
voices are most often silenced. Because the right to vote is about self-determination, the right of all
people to have agency over their own destinies. It confers dignity. It is society’s structural mechanism
that tells people they count — literally. When the right to vote is abridged, it says that you don’t count.
This has a direct correlation to the ability of people to build power to exercise self-determination over
the issues that impact them the most. It is no accident that Advancement Project’s voting rights work is
framed as Power & Democracy. It is about building power in order to protect democracy. Make no
mistake — the right to vote is the way for communities of color, and other communities too often left
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without a voice, to build power — and that is precisely why many who wield disproportionate power in
our society are threatened by a robust democracy.

Moreover, we know that any action Congress takes to restore provisions of the voting rights act and
ensure federal protection for the right to vote ~ measures that are sorely needed — will need to be
justified in legal challenges based on the specific ways in which voters of color are impacted on the
ground in their ability to register to vote, cast a ballot and have their ballots counted.

So Advancement Project has been pleased to work in collaboration with other members of the Racial
Equity Anchor Collaborative to support the House Administration Committee’s Field Hearings over the
last eight months documenting the state of voting rights in jurisdictions around the country. Anchor
collaborative members — Advancement Project, Asian & Pacific Islander American Health Forum,
Demos, Faith in Action, NAACP, National Congress of American Indians, National Urban League,
Race Forward and Unidos US ~ are dedicated to advancing a voting system that is free, fair and
accessible to all people regardless of race, ethnicity, ability or language proficiency. The stories we
captured over this year

In addition to helping identify leaders on the ground to testify at the House Administration Committee’s
Field Hearings, the Anchor Collaborative partners embarked on a robust grassroots effort to lift up the
voices of everyday voters of color and their experiences accessing the right to vote. To complement this
Committee’s Field Hearings, we conducted “People’s Hearings” in select states and gathered first-hand
accounts of voter suppression through those hearings and though creation of the #WeVoteWeCount
website where voters across the country can share their voting experiences. At these People’s Hearings,
witnesses testified to the erosion of equal access to voting and the ferocity of post-Shelby election
related discrimination in states like Alabama, North Carolina, Ohio, North Dakota, South Dakota,
Georgia, Florida and Texas — from measurcs that make it harder for citizens to register to vote, to casta
ballot, and to have those ballots counted. Witnesses attested to, among other things, having to wait in
long lines to cast a ballot, being denied bilingual ballots or language assistance at the polls, having to
restore their registration status after an illegal voter purge, and having to stand up against last-minute
changes to polling locations and hours of operation, misinformation and voter intimidation.
Additionally, the reports capture the impact of voter ID laws, improper voter purges, cuts to eatly
voting, and increasingly scarce polling places with ever-changing locations, which present burdens for
those without easy access to transportation and inflexible work schedules.

In the post-Shelby era, voters of color confront renewed barriers to casting a batlot. Our soon-to-be-
released report on this effort, We Vote, We Count: The Need for Congressional Action to Secure the
Right to Vote for All Citizens, includes testimonies from African Americans, Asian Americans, Native
Hawaiian, Pacific Islanders, Hispanics and Native Americans, whose first hand accounts provide a
glimpse into the inner workings of voter suppression across the country. Voters testified to onerous and
confusing limitations to access to access to the ballot, limitations that disproportionately impact voters
of color, including:

* Anincrease in the number of voting rights violations since the Shelby decision.

* Anincrease in the costs and burdens to access the right to vote, and increased costs associated

with challenging constitutional violations.
* Anincrease in the costs of litigating violations of the voting rights act
* Evidence of discrimination in voting
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» A need for transparency, notice and federal protection for the right to vote.

These People’s Stories demonstrate why the Voting Rights Act and federal protection for the right to
vote remaing necessary to combat widespread voter suppression today — to ensure communities of color
across the nation can be heard. Long ago, the Supreme Court proclaimed that the n%ht to vote is
“regarded as a fundamental political right, because [it is] preservative of all rights.”™ Yet we have never
lived up to this ideal. Historically we have limited access to the ballot by enacting laws that intentionally
disenfranchise people of color, and have maintained efforts to keep communities of color from the
electoral process.

Current efforts to suppress the vote bear resemblance to the voter suppression practices of the civil rights
era, prior to passage of the Voting Rights Act, in placing hurdles and barriers to accessing the vote that
disproportionately fall on voters of color. In the words of the late Rosanell Eaton, lead plaintiff in our
litigation challenging North Carolina’s monster voter suppression law passed in the immediate wake of
the Shelby ruling: “You know, all of this is coming back around before I could get in the ground. I was
hoping 1 would be dead before I’d have to see all this again. 2 Today’s methods of disenfranchisement
are far reaching and have real impact on communities of color and their ability to access the franchise.

“I...am an elderly semi-disabled citizen of Miami Gardens, Florida. A native of
Columbus, Georgia, | remember the era when suppression was visible in many areas
of life itself. I recall the marches, the violence, the cotton fields, the maids. I remember
the black and white bathrooms and fountains. However, this last voting term {2018], 1
was taken back to what’s been embedded in the black culture: long lines, no assistance
for elderly and even handicapped. I witnessed several people being turned away for
several reasons. No matter how hard 1 tried to remember the song and believe in it, it
would quickly escape me. And that is, WE SHALL OVERCOME ONE DAY.”

- Annie Ruth Passmore, born March 31, 1936, a witness at the North Miami,
Florida, People’s Hearing, May 2019.

In conducting the People’s Hearings, we found that witnesses framed the right to vote in primarily two
ways: 1) the right to be regarded and recognized as an eligible voter and 2) the right to cast a ballot
without undue burden.® These frameworks were prevalent themes throughout stories collected via the
Field and People’s Hearings. Indicating that, for communities of color, the right to be recognized as an
eligible voter and the right to vote without undue burden are the components of the concept of the “right
to vote” most severely contested or undermined in the modern day fight to vote. The right to vote
confers dignity and builds power. Winnie Tang, President for Asian Services, testified during the Florida
People’s Hearing of the dignity conferred when bilingual services are available: “So, what we are doing
in the community to have translating. We're in Chinese, then we bring the voter to interpreter in Chinese

' Yick Wo v. Hopkins, 118 U.S. 356 (1886}

2 Woman who faced Jim Crow takes on North Carolina's powers over voting rights, The Guardian, available at:
https://www.theguardian.com/world/2014/sep/25/north-carolina-voter-id-law-jim-crow-african-american.

? See. Morley, Michael T. "PROPHYLACTIC REDISTRICTING? CONGRESS' SECTION 5§ POWER AND THE NEW
EQUAL PROTECTION RIGHT TO VOTE. (Special Issue on Gerrymandering).” William and Mary Law Review 59, no. 5
(April 1, 2018): 2053. Accessed April 20, 2019. hitps://www.questia.comviibrary/journal/1G1-541811728/prophylactic-
redistrjcting-congress-section-5-power.
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to hav4€ them to read it to vote so they can feel their power, so they will not feel reluctance in their own
way.”

“As you know, in 2017, North Dakota passed a law that was designed to reduce
the tribal vote. The state law requires IDs to have the current residential street
address. This goes beyond the typical voter regisiration requirements. Our rural
reservations and housing svstems were not set up that way. Many of our members
use a PO Box for their addresses. We recently began developing community streets
and housing with residential addresses, but our reservation is mostly rural. The
state knew this, and they used it to suppress tribal voters.”

— Roger White Owl, Chief Executive Officer of the Mandan, Hidatsa, and Arikara
Nation

Ever since the Supreme Court significantly weakened the Voting Rights Act in the landmark Shelby
ruling in 2013, states across the country have revived and implemented new restrictions on the right to
vote - measures are akin to Jim Crow 2.0.

“We have been battling for 2023 days today, five years, nine months and 24 days since
the Voting Rights Act was gutted in 2013. This monster voter suppression law was the
worst of its kind after Shelby in the nation, and it was only possible because the
preclearance protection was no longer in place. It, in fact, has been the worst we have
seen since Jim Crow. We heard the lawyer who was leading the effort say in court that
retrogression was okay now that the Voting Rights Act was no longer in place.”

— Rev. William Barber, President, Poor People's Campaign

Stories offered during the Alabama, Florida and North Carolina People’s hearings highlighted how, for
example, voter ID laws created conditions eerily analogous to circumstances during the Jim Crow era.
Alabama Commissioner Sheila Tyson, for example, testified to the impact of Alabama’s ID requirement
impacting more than 300,000 voters in the state without state ID, exacerbated by the fact that a fourth of
those individuals lacked access to a car, combined with the closure of more than 30 DMV oftices in
primarily African American and poor counties. “You have to drive four hours to get a driver’s license
but you can’t vote without a river’s license or some type of state ID. But then you turn around at close
{the voter ID offices.]™* In North Dakota, Charles Walker, Judicial Committee Chairman of the Standing
Rock Sioux Tribe, noted the challenges, in a county with a 35.9 percent poverty rate, “that the nearest
driver’s license site is about 40 miles away.”®

Historian Alexander Keyssar notes, “It's against [the] background of immigration and African American
empowerment in some places that the nation witnessed the passage of innumerable state laws designed
to limit the political power of African Americans and immigrants and immigrant workers. Literacy tests,
understanding clauses, detailed registration requirements, proof of citizenship laws, as have shown up
again in recent years, all of these things that have appeared in the late 19th and early 20th century, and

* Testimony of Winnie Tang, Florida People’s Hearing, 2019
* Testimony of Commissioner Sheila Tyson, Alabama People’s Hearing, 2019
¢ Testimony of Charles Walker, the Judicial Commiittee Chairman Standing Rock Sioux Tribe

4
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they worked in a lot of places, and, again, not just in the south where we do know the dreadful story. I
don't think that these historical parallels are coincidence.. 7

Today, the increase in political participation among voters of color, the increase in immigration and the
influx of voter suppression mirrors other periods of American history. We saw similar backlash to
growing political power by immigrants and African Americans during Reconstruction and the Pre-Civil
War era. Each era of growth in political power of voters of color has been met with new laws limiting
access to the vote. The lived experiences of voters reveal these parallels.

Efforts to make voting harder for people of color during this and other important times in our country’s
history is not an accident, but a pervasive and effective effort to prevent or dissuade people of color
from freely participating in the political process and building power. This moment of greater
participation by people of color and greater voter suppression are in a constant battle for the heart of
America’s democracy.

The stories we collected make clear that current levels of voter suppression unduly burden the right to
vote and disproportionately impede access for voters of color. Measures that abridge the right to vote —
especially for communities of color — are on the rise since Shelby. (In the first year after Shelby, 73% of
previously covered jurisdictions introduced restrictive voting laws.) Not only did the Shelby decision
open the door to discriminatory practices that would have been halted at the outset under the
preclearance, but it made it more difficult to challenge such laws, placing the burden on already under-
represented voters of color and their advocates. Since then, without the law’s stopgaps, the evidentiary
burdens — and costs associated with such challenges - has fallen even more heavily on impacted voters
to challenge denials of their fundamental right to vote.

But our People’s Hearings also revealed — yet again, as we have seen throughout history -- the
determination of impacted communities in the face of efforts to shut out their voices to uplift the
strategic imperative of the right to vote. Ella Baker refers to the genius of ordinary people, and that is
what we see in these stories. This Committee should heed their words. What we are seeing around the
country is that people are rising up and demanding action to combat the rise in voter suppression.
Through grassroots organizing, legal, legislative and electoral strategies and deep tenacity, groups have
demanded and are continuing to impact access to democracy in meaningful ways — for example with the
passage of Amendment 4 in Florida and Act 636 in Louisiana to restore voting rights to people with
felony convictions — campaigns lead by impacted individuals. But now those measures are being met
with their own legislative and administrative backlash; the battle for access to the vote continues to fall
on the backs of those most impacted.

More than half a century after hard fought civil rights struggles lead to the passage of the Voting Rights
Act, the urgency of that movement today could not be clearer. Communities of color are resisting
assaults on their lives, dignity and freedom on multiple fronts. The Shelby decision emboldened attacks
on the right to vote - assaults designed to curtail the growing political power of voters of color as they
emerge into the new American majority. Today nearly a third of eligible voters are voters of color, and
those numbers are only growing — producing a backlash against the growing American electorate.

! Testimony of Dr. Atexander Keyssar at the U.S. Commission on Civil Rights, August 18, 2017, p. 66. Dr. Keyssar is the
Matthew W. Stirling Jr. Professor of History and Social Policy at the Harvard Kennedy School of Government. He is an
historian who has written several books including the acclaimed, The Right 10 Vote: The Contested History of Democracy in
the United States (2000).
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Sometimes the courts see through the ruse, but in the post-Shelby world, the protections may be short
lived.

The stories we captured demand that Congress act to ensure that the right to vote is a reality for all
citizens. The full protections of the Voting Rights Act are necessary to ensure that the promises of the
Reconstruction Amendments are kept. Discriminatory voting measures and practices cannot be
effectively challenged after the fact. A lost vote can never be reclaimed, and the collective legacy of
these lost votes leaves a lasting scar on those individuals, their families, and our very democracy for
generations.

Thank you Congresswoman Fudge and members of the committee for holding these hearings, and in
particular for including a “People’s Hearing.” These stories show that it is time for Congress to act by
reinstating the pre-clearance provisions of the Voting Rights Act. Moreover, we must enshrine an
explicit Right to Vote at the federal level. Legal protection for voters is needed now more than ever,
both to safeguard hard-fought progress and to defeat persistent and ongoing attempts to narrow the
franchise.
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Chairwoman FUDGE. Thank you.

Thank you all so much.

Mr. Aguilar, you are recognized for five minutes.

Mr. AGUILAR. Thank you, Madam Chairwoman. Thank you to the
panelists.

Ms. Lieberman, I will start with you, and then we can work our
way across, because you spoke about barriers in your new report.
Can you talk to me about some of the most common barriers? You
know, we have taken testimony, and we have gone around the
country and we have seen quite a few. Talk to us about what your
research tells you are the barriers that you often find, but also spe-
cifically, if the panel can talk a little bit about vulnerable and
emerging populations and the types of barriers that those constitu-
encies face.

Ms. LIEBERMAN. Absolutely. And what we saw was that voters
were reporting difficulties at every step of the process, from reg-
istering to vote, to casting a ballot, to having those ballots counted.
We have seen a rise in discriminatory voter registration proce-
dures, onerous processes for being able to register to vote, and par-
ticularly, onerous processes for people who are attempting to re-
store their rights to vote, either after an illegal purge or after hav-
ing their rights suspended due to a felony conviction.

We just heard, for example, last week in Louisiana during early
voting, from voters who, despite having gone to numerous govern-
ment agencies in the wake of last year’s passage of Act 636, which
restored voting for people with felony convictions who have been
out for five years, were still not able to cast a ballot, despite having
jumped through numerous hoops and hurdles. Those hoops and
hurdles were pervasive throughout the processes that voters de-
scribed, through polling place closures and changes, to having to
drive numerous hours.

Witnesses in Alabama testified to the closure of over 30 DMV lo-
cations in disproportionately African American and poor counties
after that State enacted a voter ID law, causing people to have to
drive sometimes up to four hours to get to a process. I could go on
and on, but these populations are significantly impaired.

In North Dakota, a witness testified to, in a county that has a
36 percent poverty rate, the barriers of people having to drive nu-
merous hours just to get all the underlying documents, to get the
IDs, in order to vote under that State’s ID law. So what we found
is that they are pervasive throughout the voting process.

Mr. AGUILAR. Ms. Arnwine.

Ms. ARNWINE. Yes. We found that the populations that we looked
at were—sorry again—the populations we looked at were African
Americans, Latinos, Native Americans, Asian Americans, low-in-
come voters, voters with disabilities, student voters, formerly incar-
cerated persons, newly naturalized citizens, voters displaced by
natural disasters, and homeless voters. These are some of the most
vulnerable voters, and they are really bearing the brunt of the
voter suppression. And by our calculation, millions of voters have
been denied or blocked from voting who come from those categories.
Not to mention those who are LGBTQIA and may have changed
their identity, name, or sexual identity.
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We found that of the measures, the 61 Forms captures a lot of
these measures, because that is how many there really are. There
are so many more. But most former—but most of the ones that you
have already heard, some of them, such as our witnesses talked
about targeted poll closures, exact-match requirements for registra-
tion and for counting absentee ballots. The refusal to place polling
sites on student campuses, which is now a big fight again in Texas,
but that was a huge issue in Florida. And coming out of our hear-
ing, there was a lawsuit filed that challenged the refusal to put
polling places on student campuses in Florida for early voting, and
they won it. And they were able to have those polling sites in 2018.

We also heard about voter caging, especially in Michigan, and in
many other States; Texas, Alabama. Voter purging, that was one
of our first hearings that we really start realizing up front, by the
third hearing, we knew that voter purging was a huge problem in
our country.

And T still think that, realistically, the ability to intercept and
fight voter purging has been one of the weakest parts of our com-
munity’s ability to respond. And it is problematic because it is
widespread, and there is many States where there is no activity
going on to stop it.

Onerous voter ID, failure to follow State procedures, like we saw
in South Carolina, where they failed to follow their own procedures
as to staffing of polling places, resulting in literally some of the
longest lines in, you know, targeted minority neighborhoods. We
also saw abuses of provisional balloting, disparate impact between
white and people of color jurisdictions created by the failure to pro-
vide adequate election equipment and staffing, racial gerry-
mandering, cuts t