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EXECUTIVE PRIVILEGE AND CONGRESSIONAL
OVERSIGHT

WEDNESDAY, MAY 15, 2019

HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
Washington, DC.

The committee met, pursuant to call, at 10:11 a.m., in Room
2141, Rayburn Office Building, Hon. Jerrold Nadler [chairman of
the committee] presiding.

Present: Representatives Nadler, Lofgren, Jackson Lee, Johnson
of Georgia, Deutch, Bass, Jeffries, Cicilline, Lieu, Raskin, Jayapal,
Correa, Scanlon, Garcia, McBath, Stanton, Dean, Mucarsel-Powell,
Collins, Chabot, Gohmert, Buck, Ratcliffe, Gaetz, Biggs, McClin-
tock, Lesko, Reschenthaler, Cline, Armstrong, and Steube.

Staff present: David Greengrass, Senior Counsel; John Doty,
Senior Advisor; Lisette Morton, Director of Policy, Planning, and
Member Services; Madeline Strasser, Chief Clerk; Moh Sharma,
Member Services and Outreach Advisor; Susan Jensen, Parliamen-
tarian/Senior Counsel; Sophie Brill, Counsel, Constitution Sub-
committee; Will Emmons, Professional Staff Member, Constitution
Subcommittee; Sarah Istel, Counsel; Matt Morgan, Counsel;
Brendan Belair, Minority Chief of Staff; Robert Parmiter, Minority
Deputy Staff Director and Chief Counsel; Jon Ferro, Minority Par-
liamentarian; Paul Taylor, Minority Chief Counsel, Constitution
Subcommittee; Carlton Davis, Minority Chief Oversight Counsel,
Ashley Callen, Minority Senior Adviser and Oversight Counsel; and
Erica Barker, Minority Clerk.

Chairman NADLER. The Judiciary Committee will come to order.
Without objection, the chair is authorized to declare recesses of the
committee at any time.

We welcome everyone to today’s hearing on executive privilege
and congressional oversight. I will now recognize myself for an
opening statement.

For more than 200 years, Congress has exercised its power under
Article I of the Constitution to conduct oversight of the executive
branch. Congress’ power of inquiry, recognized by the Supreme
Court in case after case for nearly a century, is essential to our
constitutional order. Without it, Congress would have no way to ex-
pose waste or misconduct, to inform itself for purposes of writing
new legislation, or to ensure that public officials, including the
President, remain accountable to the people they are supposed to
serve.
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Congress and the executive branch have fought over requests for
information in the past. At times, this has included disagreement
over the scope of executive privilege, the doctrine that holds that
certain information may be withheld from Congress under limited
circumstances to protect the President’s ability to seek candid ad-
vice from his or her advisers. But while the courts have held that
the President’s communications are entitled to some degree of con-
fidentiality, they have consistently held that the privilege is not an
absolute shield and can be overcome when the interest of justice re-
quire it.

Until recently, no President had ever stated that his plan across
the board would to be fight any and all oversight from Congress.
In declaring that he plans to “fight all the subpoenas,” President
Trump has announced his hostility to our system of checks and bal-
ances and is thereby seeking to hold himself above the law. The
President’s statement was not just isolated rhetoric. It was an ad-
mission of what this Administration has been doing and has really
escalated since the start of the 116th Congress when it became
clear the House of Representatives would carry out its duty and
the will of the voters by engaging in constitutionally-necessary
oversight of the executive branch.

By this Administration’s command, the White House has at-
tempted to impede over 20 congressional investigations, including
by ignoring or failing to provide meaningful responses to dozens of
letters requesting information on topics ranging from the Afford-
able Care Act to the security of our elections to the policy of sepa-
rating children from their parents at the border. Government wit-
nesses have failed to appear for hearings and interviews. While in
other administrations Congress issued subpoenas only as a last re-
sort when negotiations failed, the Trump Administration has often
been unwilling to engage with Congress at all unless and until a
subpoena is issued and a contempt proceeding is looming. This con-
stitutional brinksmanship is particularly unacceptable where, as
here, the President is using the powers of his office to impede an
investigation into his own alleged misconduct.

For months, this committee and others have made clear our ex-
pectation that the Department of Justice must produce an
unredacted version of Special Counsel Mueller’s report as well as
the evidence and other investigatory materials underlying the re-
port. We wrote to Attorney General Barr about this in February.
We repeated that request multiple times throughout the months of
March and April. The committee’s contempt report describes these
exchanges in exhaustive detail.

On April 18th, having received no substantive response from At-
torney General Barr, the committee issued a subpoena for the
unredacted Mueller report and the underlying materials. This is in-
formation to which we are constitutionally entitled and which we
need to fulfill our legislative and oversight duties, including to pro-
tect the integrity of our Nation’s elections. Yet it was only in the
days and hours leading up to this committee’s markup of the con-
tempt report that the Justice Department engaged in negotiations.
Even then the Department’s “accommodation efforts” were wholly
insufficient. I put that in quotes because I wouldn’t even call them
real accommodation efforts.
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The Department was willing only to discuss severely-restrictive
terms in which a small number of members could review some of
the redacted portions of the Mueller report. It remained unwilling
to make any substantive offers to produce any underlying evidence
or investigative files. Then at 10:00 p.m. on the night before the
contempt markup, the Department informed us that it was ending
those negotiations and would request that President Trump assert
executive privilege as to the redacted portions of the Mueller report
and for each and every underlying document subject to the commit-
tee’s subpoena.

The President’s protective assertion of executive privilege is un-
precedented in its scope. The Justice Department openly admits
that it has not even reviewed all the underlying documents, let
alone provided any specific reasons for withholding them. Although
the Attorney General has cited one example from the Clinton era
in which the President made a protective assertion of privilege to
allow more time to review the requested materials, in that instance
the White House had already been providing documents to Con-
gress on a rolling basis for nearly a year, and the White House
completed its review just 15 days later.

This Administration has produced none of the evidence under-
lying the Mueller report, and it has made no effort to show that
it is now reviewing these documents on a good-faith basis to deter-
mine which ones, if any, are legitimately subject to privilege. In
any event, as the committee has pointed out in multiple letters to
the Attorney General, the White House has already waived execu-
tive privilege several times over, to the extent that it never could
have applied to underlying evidence collected by the Special Coun-
sel’s Office.

Moreover, no court has ever held that the executive branch can
withhold documents from Congress in the face of a subpoena sim-
ply because they consist of law enforcement files. Congress rou-
tinely receives this type of information. In just the last Congress,
the Justice Department produced hundreds of thousands of pages
of sensitive law enforcement files in response to congressional sub-
poenas, including files pertaining to the Russian investigation
which was ongoing at the time.

For these and other reasons, I am deeply troubled by the Presi-
dent’s 11th-hour decision to make a blanket invocation of executive
privilege for all redacted portions of the Mueller report and all of
the underlying materials. I invited White House Counsel Pat
Cipollone to testify at today’s hearing so that he could better ex-
plain and defend the White House’s assertions of privilege. But he
has declined that invitation, and he has instead submitted a writ-
ten statement that restates the same arguments previously raised
by the Justice Department. I ask unanimous consent to enter this
letter into the record.

Without objection, it will be entered.

[The information follows:]



CHAIRMAN NADLER FOR THE OFFICIAL
RECORD
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THE WHITE HOUSE
WASHINGTON

May 14, 2019

The Honorable Jerrold Nadler
Chairman

Committee on the Judiciary

United States House of Representatives
Washington, D.C. 20515

Dear Chairman Nadler:

1 write in response to your letter dated May 10, 2019, which [ received yesterday, inviting
me to testify tomorrow before the Committee on the Judiciary (“Committee™). Putting aside the
very limited notice provided by your letter, the more important point is that, based on clearly
established constitutional doctrines and precedent, close advisers to the President in
administrations of both political parties have consistently declined invitations to testify before
congressional committees. See Immunity of the Assistant to the President and Director of the
Office of Political Strategy and Outreach from Congressional Subpoena, 38 Op. O.L.C. _, *1
(2014); see also Letter from Robert F. Bauer, Counsel to the President, to Darrell E. Issa,
Chairman, Committee on Oversight and Government Reform (June 16, 2011). Therefore, in
keeping with settled precedent, I must decline the invitation to appear before the Committee
tomotrrow.

1 would, however, like to respond to your request for a brief explanation concerning the
legal basis for the President’s decision to make a protective assertion of executive privilege over
the materials subpoenaed by the Commiittee. The Committee served a subpoena on the Attorney
General seeking an extraordinary volume of documents. That subpoena requested not only the
redacted portions of the Special Counsel’s report, but the entire investigative file of the Special
Counsel, which the Department of Justice has informed you includes millions of pages of highly
sensitive classified and unclassified documents, law enforcement information, information about
sensitive intelligence sources and methods, and grand jury information that the Department is
prohibited by law from disclosing. Despite the fact that the Department of Justice was engaged
in ongoing negotiations with the Committee, you abruptly decided to end the accommodation
process by noticing a Committee vote recommending an unwarranted finding of contempt
against the Attorney General. The Committee rejected the Department of Justice’s reasonable
request that you defer the vote until the President could make a final decision on whether to
assert executive privilege. It was on that record that, acting at the Attorney General’s request
and upon his recommendation, the President determined to make a protective assertion of
executive privilege over the undisclosed materials subject to the subpoena.

The Committee’s decision to repeatedly ignore the Attorney General’s reasonable
accommodations suggests that the Committee does not genuinely desire to reach agreements in
order to obtain information, but instead is merely bent on inciting unnecessary confrontations
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without legal support in order to feed a false political narrative about the Administration.
Indeed, at every step, the Committee has chosen a strategy of confrontation instead of taking
advantage of information provided or offered by the Department of Justice. For instance, the
Attomey General voluntarily made available to the Chairman and other congressional leaders a
minimally redacted version of the Special Counsel’s report that excluded only grand-jury
information, which could not lawfully be disclosed to Congress. In response, you refused even
to review the minimally redacted report and, instead, chose to issue a subpoena that same day,
Letter from Stephen E. Boyd, Assistant Attorney General, to Jerrold Nadler, Chairman,
Committee on the Judiciary 1 (May 7, 2019) (hereinafter May 7, 2019 Boyd Letter) (attached as
Tab A). The Committee’s April 18, 2019 subpoena demanded the production of, among other
things, the Special Counsel’s entire investigative file, which consists of millions of pages of
classified and unclassified documents, including grand-jury material. Id.

Since then, the Attormey General offered further accommodations, including offering to
expand the number of individuals who may review the minimally redacted report and allowing
Members to take and retain notes following their review. 1o, My understanding is that these
negotiations continued through the evening of May 7, when the Committee effectively ended
them by insisting on moving forward with a vote on a resolution recommending contempt, unless
the Department of Justice agreed (i) to make disclosures to dozens of Members of Congress that
would risk violating court orders and rules in multiple ongoing prosecutions and compromising
ongoing investigations, and (ii) take the legally unsupportable position in court that the
Committee could receive access to grand-jury information in violation of Rule 6(e) of the
Federal Rules of Criminal Procedure. fd. at 1-2. The Department of Justice plainly could not
agree to such unreasonable eleventh-hour demands, Faced with the looming and unnecessary
contempt vote, on the evening of May 7, 2019, the Department of Justice asked the Committee to
postpone the vote, pending the Attorney General’s formal request and the President’s
determination concerning executive privilege over the subpoenaed materials. /d at 2. The
Committee refused that reasonable request too, and insisted upon holding the vote on May 8§,
2019.

The Committee’s refusal to grant sufficient time to conduct an adequate review of the
subpoenaed materials compelled the President to make a protective assertion of executive
privilege, See Letter from Stephen E. Boyd, Assistant Attorney General, to Jerrold Nadler,
Chairman, Committee on the Judiciary 1 (May 8, 2019) (hereinafter May 8, 2019 Boyd Letter)
(attached as Tab B). Because the Committee declined to grant sufficient time to review the
materials subject to the subpoena, the President, consistent with law and past practice, made a
protective assertion of executive privilege. He did so in order to preserve his ability to make a
final decision, in consultation with the Attorney General, as to whether some or all of the
subpoenaed documents, which include many classified and law-enforcement sensitive
documents, merit a conclusive assertion of executive privilege, See Letter from William P. Barr,
Attorney General, to the President (May 8, 2019) (attached as Tab C). The letter from the
Attorney General to the President explaining this reasoning was provided to the Committee by
the Department of Justice at the time of the President’s protective assertion of executive privilege
on May 8, 2019. Finally, the President’s protective assertion of executive privilege in this matter
is consistent with the procedure followed by President Clinton in 1996. See Protective Assertion
of Executive Privilege, 20 Op. O.L.C, at 1 (1996) (opinion of Attorney General Janet Reno).
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Here, as we have done in every matter, we have followed longstanding Executive Branch
positions and precedents established by prior administrations of both political parties. If you
would like to discuss any of the issues addressed in this letter, please let me know.

AVl
Pat A. Cipollone ‘
Counsel to the President¥

ce: The Honorable Doug Collins, Ranking Member

Attachments
Tab A May 7, 2019 Boyd Letter
Tab B May 8, 2019 Boyd Letter

Tab C May 8, 2019 Letter from William P, Barr, Attorney General, to the President
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U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530
May 7, 2019

The Honorable Jerrold Nadler
Chairman

Committee on the Judiciary

United States House of Representatives
Washington, D.C. 20515

Dear Chairman Nadler:

As you know, the Attorney General has repeatedly sought to accommodate the interests
of the House Commitiee on the Judiciary in the investigation conducted by Special Counsel
Robert S. Mueller, [II. On April 18, 2019, the Attorney General voluntarily disclosed to
Congress the Special Counsel’s report, which was intended to be “confidential” under the
applicable regulations, with as few redactions as possible, consistent with the law and long-
established confidentiality interests of the Executive Branch. He also made available to you and
other congressional leaders a minimally redacted version of the report that excluded only grand-
jury information, which could not lawfully be shared with Congress. In response, you refused -
even to review the minimally redacted report, and you immediately served a subpoena, dated
April 18, 2019, demanding production of the fully unredacted report and the Special Counsel’s
entire investigative files, which consist of millions of pages of classified and unclassified
documents, beating upon more than two dozen criminal cases and investigations, many of which
are ongoing.

Since then, the Department of Justice hag offered furthei accommodations to the
Committee. In particular, the Depariment offered to expand the number of staff members who
may review the minimally redacted report; to allow Membeys of Congréss who have reviewed
the minimally redacted report to discuss the material freely among themselves; and to allow -
Members to take and retain their notes following their review. We expressed our hope that these
further accommodations would prompt you and your colleagues actually to review the minimally
redacted report, which would allow the parties to engage in meaningful discussions regarding
possible further accommeodations of the Committee’s additional expansive requests. We further
proposed a framework for those discussions, and made clear that we were open to conducting
them on an expedited basis.

Unfortunately, the Committee has responded to our accommodation efforts by escalating
its unreasonable demands and scheduling a committee vote to recomimend that the Attorney
General be beld in contempt of Congress, In particular, the Committee has demanded thit the
Department authorize review of the minimally redacted report by all 41 members of the
Committee, as well as all members of the House Permanent Select Committee on Infelligence,
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and additional staff members. As wehave explained, however, domg so would force the
Department to 1isk violating oourt oxders and rules in mulﬁpic ongomg jrosecitions, ag well ag
tisk the disclosure of nformation that could compromlse ongoing investigations. In asddition;,
yoi have deméanded that the Department join in a request that a court grant the Committee access
to grand-jury material protected by Federal Rule of Criminal Procedure-6(e), even though we
have explained that such a request would force the Department to. {gnore existing law. Such
unreasonable demands, together with the Comumittes’s procipitous threat to hold the Attorney
General in contempt, are a transparent afterapt to short-citeuit the constitutionally mandated
accommodation process and provoke an nnnevessary conflict between our respective branches of
government. They ate also counterproductive. They will not furthér the Committee’s interests
in obtaining the réquested information.

In the face of the Commitiee’s Hhreatened conterapt vote, the Attorney General viill be
compelled to request that the President invoke sxecutive privilege with respect to the miaterjals'
subject to the subpoens., I hereby request that the Committee hold the subpoena 1o absyance and
‘delay any vote on whether to recominend a citafion of confempt for noncompliance with the
subipoenz, pending the President’s deterraination of this question.

“This regquest i is consistent with Jong-§tatiding pohcy of the Exedutive Branch about
congressional reguests for informistion implicating exeoutive pfivilege. See President Ronald
Reagen, Memotandum for #he Heads of Exeéutive Deparfments and Ageneles, Procedures
Governing Responses to Congressional Requests for Information 2 (Novs 4, 1982) (directing
exscutive agencies to “request the Congressional body to hold ifs request for the information in
abeyanes” in order th “piotect the privilege pending a Presidestial declsxon”) Regrettably, the
Cominittes has msde this fequest nécessary by thréatening to pretermit the constitufionally
mandated accommodation process betvreen the branches arid to hold a yote o contémpt
tomorrow morning:

This request is it itsglfan assertion of executive privilege, If thie Committes decides to
proceed in spite of this request, hawever, the Attorney General will advise the President to make
a piotectiverassertion of executive prmlege over the sibpoended material, which undoubtedty
includes material covered by executive privilege, Piesident Clinton, acting on the advice of
Attorney General Janet Reno, miade such a protective assertion of pitvilege in sjmailar
ciroumstances. See Protective Asserfion of Executive Privilege. Regardmg White House
Counsel’s Office Doéuments, 20 Op. O.L:C. 1 (1996), Weremain open to further discussions
with this Corrnittes, and wé hope Hhiat. the Cotarnities doés not make'it necessary for the
President to take that step tomartow,

Steghen E, Bsyd
ASsistant Attorney General
gc:  The Honorable Doug Collins '
Ranking Member
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U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530
May 8, 2019

The Honorable Jerrold Nadler

Chairman )

Committee on the Judiciary

United States House of Representatives
Washington, D.C, 20515

Dear Chairman Nadler:

We are disappointed that you have rejected the Department of Justice’s request to delay
the vote of the Committee on the Judiciaty on a contempt finding against the Attorney General
this motning. By doing so, you have terminated our ongoing negotiations and abandoned the
accommodation process with respect to your April 18, 2019, subpoena of confidential Department
of Justice materials related to the investigation conducted by Special Counsel Robert S. Mueller,
111, As we have repeatedly explained, the Attorney General could not comply with your subpoena
in its current form without violating the law, court rules, and court orders, and without threatening
the independence of the Department of Justice’s prosecutorial functions. Despite this, we have
attempted to engage with the Committee in good faith in an effort to accommodate your stated
interest in these materials. Unfortunately, rather than allowing negotiations to continue, you
scheduled an unnecessary contempt vote, which you refused to postpone to allow additional time
for compromise. :

Accordingly, this is to advise you that the President has asserted executive privilege over
the entirety of the subpoenaed materials. AsIindicated inmy letter to you last night, this protective
assettion of executive privilege ensures the President’s ability to make a final decision whether to
assert privilege following a full review of these materials. See Protective Assertion of Executive
Privilege Regarding White House Counsel’s Office Documents, 20 Op. O.L.C. 1 (1996) (opinion
of Attomey General Janet Reno). Regretiably, you have made this assertion necessary by your
insistence upon scheduling a premature contempt vote. :

Asgistant Attorney General -

ce:  The Honorable Doug Collins
Ranking Member



TAB C
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The Attorney General
Washington, D.C.

May 8, 2019

The President
The White House
Washington, D.C. 20500

Dear Mr, President:

1 am writing to request that you make a protective assertion of executive privilege with
respect to Department of Justice documents recently subpoenaed by the Commitiee on the
Judictary of the House of Representatives. In cases like this whete a committee has declined to
grant sufficient time to conduet a full review, the President may make a protective assertion of
privilege to protect the interests of the Executive Branch pending a final determination about
whether to assert privilege. See Protective Assertion of Executive Privilege Reguarding White
House Counsel’s Qffice Documents, 20 Op. O.L.C. 1 (1996) (opinion of Attorney General Janet
Reno). The Committee has demanded that I produce the “complete and unredacted version” of
the report submitted. to me on March 22, 2019, by Special Counsel Robert S. Mueller, lIf,
regarding his investigation of Russian interference in the 2016 presidential election. The
Committee also seeks “[alil documents referenced in the Report” and “[ajll documents obtained:
and investigative materials created by the Special Counsel's Office.” The Committee therefore
demands al{ of the Special Counsel’s investigative filés, which consist of millions of pages of
classified and unclassified documents bearmg upon more than two dozén criminal cases and
investigations, many of which are ongoing. These materials ificlude Jaw ‘enforcement
information, information about seisitive intelligence sources and methods, and grand-jury
information that the Department is prohibited from disclosing by law.

Consistent with paragraph 5 of President Reagan’s 1982 memorandum about assertions
-of executive privilege, the Departmient requested that thé Chairman of the Committee hold the
subpoena in abeyance and delay any vote recommending that the House of Representatives
approve a resolution finding me in contempt of Congress for failing to comply with the
subpoeng, pending a final presidential decision on whether to invoke executive privilege. See
Memorandum for the Heads of Executive Departments and Agencies, Re: Procedures Governing
Responises to Congressional Requests for Informatiov at 2 (Nov.-4, 1982). The Department
made this request because, although the subpoenaed materials assuredly include categories of
information within the scope of executive privilege, the Committec’s abrupt resort to & contempt
vote—notwithstanding ongoing negotiations about appropriaté accommodations—has not
allowed sufficient time for you to consider fully whether to make a conclusive assertion of
executive prsvﬂege The Chairman, however, has indicated that he intends to proceed with the
markup session scheduled at 10 am. today on a resolution mcommendmg a finding of contempt
against me for failing to produce the requested materials,
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In these circumstances, you may properly assert executive privilege with respect to the
entirety of the Department of Justice materials that the Committee has demanded, pending a final
decision on the matter, As with President Clinton’s assertion in 1996, you would be making only
a preliminary, protective assertion of executive privilege designed to ensure your ability to make
a final agsettion, if necessary, over some or all of the subpoenaed materials, See Profective
Assertion of Executive Privilege, 20 Op. O.L.C. at 1. As the Attorney General and head of the
Department of Justice, I hereby respectfully request that you do so.

Sincerely,

L P

William P. Bavr
Attorney General
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Chairman NADLER. I also ask unanimous consent to enter a let-
ter I sent to the White House on May 10th, 2019, also on the topic
of executive privilege.

Again, without objection.

[The information follows:]



CHAIRMAN NADLER FOR THE OFFICIAL
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May 10,2019

Mr. Pat Cipollone

Counsel to the President

The White House

1600 Pennsylvania Ave, N'W.
Washington, D.C. 20002

Dear Mr. Cipollone:

On May 15, 2019 the Committee on the Judiciary will hold a hearing entitled “Executive
Privilege and Congressional Oversight” at 10:00 a.m. in room 2141 Rayburn House Office Building. 1
write to invite you to testify at this hearing. The hearing will examine the role of executive privilege
within the framework of our constitutional system, particularly as it relates to the Committee’s request
for the full Mueller Report and the underlying materials referenced therein from the Department of
Justice.

As the Committee learned from Assistant Attomey General Boyd’s May 8 letter, “the President
has asserted executive privilege over the entirety of the subpoenaed materials” that were the subject of
the Committee’s May 8 contempt proceedings with regard to Attorney General Barr. Due to the time
exigencies involved in this matter, I recognize we are not providing you with the customary two weeks-
notice. Given the breadth of the President’s “protective” assertion of executive privilege earlier this
week, however, we wanted to give you the opportunity to articulate and defend the President’s position.
In the event you are unable to attend, we welcome you forwarding to the Committee a further written
submission,

Thank you for your attention to this matter.

Sincerely,

y Jerrold Nadler
Chairman

Committee on the Judiciary

F. JAMES SENSENBRENNER, JR,, Wiscansin
B o

ENTHALER, Pennsyivania
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cc: Hon. Doug Collins, Ranking Member, Committee on the Judiciary
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Chairman NADLER. This letter sets out a more detailed descrip-
tion of our negotiations with the Department of Justice prior to its
11th-hour invocation of executive privilege.

Fortunately, today’s witnesses have a wealth of experience and
expertise on matters of executive privilege, including from the Jus-
tice Department, the White House Counsel’s Office, and even the
office of former Independent Counsel, Kenneth Starr. Although
these issues about privilege and document requests may appear
technical, what they ultimately come down to is whether the Presi-
dent can shield himself from accountability to a co-equal branch of
government. I look forward to today’s discussion of these important
matters which lie at the core of our nation’s commitment to the
basic principle that no man or woman is above the law.

It is now my pleasure to recognize the Ranking Member of the
Judiciary Committee, the gentleman from Georgia, Mr. Collins, for
his opening statement.

Mr. CoLLINS. Thank you, Mr. Chairman, and I think as we will
see today, welcome, you know, to a redo of something that probably
should have happened a long time ago. A deliberative body like the
Judiciary Committee commands respect, but only when it conducts
itself in a respectable manner, and what we have seen in the last
5 months is their actions have put our influence at risk.

In fact, no one on our side, and it is sort of crazy. No one on our
side is questioning oversight ability of Congress. I have said it
many times when we were in the majority and I have in the minor-
ity. Oversight of Congress is a powerful tool and should be used.
Article II, many times what I have found is Members of Congress
before I got here gave up a lot of our, you know, the authority that
we have in Article I to Article II, and that is a problem, but, how-
ever, you use it in the right way.

Oversight power that is properly done is a powerful tool, but
when it is not done right, it actually weakens us. When you actu-
ally, as the Chairman talked about subpoena power, you actually
threaten the Acting Attorney General at the time with a subpoena
and then had to back off. A subpoena was not used as a last resort.
It was used as a threat and then backed off of. This is what we
have seen so far in this Congress. We talked about it last week.

One of the reasons I believe we are having this hearing today is,
to come to talk about executive privilege and to talk about these
things is because last week we showed in the contempt hearing
that the majority actually did ask for 6(e) information. Actually
asked for 6(e) information, which they cannot have without going
to court. It is in the subpoena, and there is not a law professor sit-
ting in front of me that wouldn’t agree that the four corners of a
subpoena is what the judge acts on, not the intent of the majority.

So when we do this, we continue to downplay the role of this
committee. Many of us were lawyers before we became politicians,
and I was actually a lawyer and a pastor before, beloved profes-
sions in which reason matters. When we come before us today in
this matter, I am glad that you are all here. I appreciate your back-
grounds and your opinions, and we are going to hear this today,
but, again, I think we have come after the fact. We are now trying
to go back and lay groundwork for what they may want to do later
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Whellg this could have been done beforehand. We said this last
week.

You know, it is often said, and the chairman just said, that the
Congress is a co-equal branch. I actually think it is the premiere
branch because we are the ones that actually start the money. We
are the ones that actually have control. We are the closest to the
people. We are the ones that have enormous power, and the Presi-
dent does answer to Congress. And with all its power to enact laws
and the enormous breadth, this committee’s authority to remove a
president and upending an entire election, that is what the major-
ity has chosen to focus on. That is it.

For the past month, the Democrats have focused on the few
areas in which we are not given boundless prerogative. We know
the danger of simple majority rule. We are not a country run by
a 51 percent majority. Without a division of centralized power, de-
mocracy becomes anarchy, and so the Supreme Court has power.
The Attorney General has power. And even if he is not a member
of your party, the President has power, which we recognized when
Mr. Obama was in power.

But for the past months, we have besmirched this body and
failed to do our jobs. This committee is one of the most important
bodies in Congress and has become a parody. When the results of
the Mueller investigation did not satisfy the Democrats, they quick-
ly started peddling to the American people the manufactured con-
stitutional crisis. The majority turned a reasonable discussion of
the Mueller report into an opening of cannon fire for the circus that
they have created. And we are back at the circus again, and you
have been brought into it.

We have also looked at those who are channeling outrage for im-
peachment while then going on TV and saying we need to back out.
It is a base perception, political issue. We even have some that
have actually on the other side become megaphone operators, roar-
ing about evidence nowhere to be found and demanding punitive
action when they cry for what is next. Never mind the absurdity
of what is next when, for example, the chairman claims that a sub-
poena is merely the beginning of a dialogue weeks after assuring
our committee that a subpoena is a powerful and coercive tool, and
to be only used when our attempts to reach accommodation with
the witness have reached an impasse. That is what we actually
heard last week.

Not only is a subpoena the start of a dialogue, it is to give us
better standing in court. I mean, my law school didn’t teach that.
In fact, the judges that I went before actually believe the subpoena
is a powerful tool, as the chairman said earlier this year. We are
going very fast. You are here today to give cover, and they did so
with no hearing, no groundwork when they held Mr. Barr in con-
tempt. In fact, a mere 19 days have passed from the issuance of
the subpoena and contempt. When the Oversight Committee held
Eric Holder in contempt, 255 days had passed, 13 times as fast.

Now the Democrats tell us that they are taking the circus to
court because the President has asserted executive privilege, a fact
they claim represents a constitutional crisis. Today we will discuss
that debate and privilege. Many people claim Republicans on this
committee are covering for the President when we should join the
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Democrats in their demand did the Attorney General violate the
law, which is what this subpoena said.

So instead of stripping our branch and our oversight authority,
we actually believe that we have it. But I can’t also let it pass be-
cause, Mr. Chairman, here we are again having this hearing. And,
again, I appreciate the witnesses coming and spending your time
with us. But we have a crisis on our border. Even the New York
Times, Washington Post, everybody else, they talk about the crisis.
We have not heard anything about that. We have talked about
DACA, but we have not talked about the crisis on the border. We
have issues of intellectual property and trade on the front head-
lines of a deal with China. This is the intellectual property com-
mittee. Have we done anything? No. We have focused entirely on
this one area.

But the one that got me the most, frankly, as a son of a Georgia
State trooper, was this is Police Week. This is a time in which we
honor our police officers and law enforcement and which they have
come. Thirty thousand almost are in D.C. this week, and yesterday
we had one bill on the floor, bulletproof vests, a great bill. I was
the co-sponsor, original. One bill. In the past we have averaged 9
to 10 addressing the issues and needs of our police officers.

But what we did have from the chairman, and I ask unanimous
consent that it be entered into the record, is a letter from the chair-
man and several of our members to General Barr wanting to talk
about police-involved shootings and unarmed people in Ferguson,
Baltimore, Cleveland, Chicago, Falcon Heights, Tulsa, Pittsburgh,
and Dallas.

[The information follows:]
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.. Bouse of Representatives
Committee on the Judiciary

Washington, BE 20515-6216
@ne Bunbred Hixteenth Conpress

May 14, 2019

The Honorable William P. Barr
Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, D.C. 20530

Dear Attorney General Barr:

As you know, the House Judiciary Committee exercises legislative and oversight jurisdiction in
areas of civil rights and criminal law enforcement. These areas continue to be subjects of intense
national concern in the wake of high-profile incidents involving the fatal use of force by law
enforcement against unarmed people in cities such as Ferguson, Baltimore, Cleveland, Chicago,
Falcon Heights, Tulsa, Pittsburgh, and Dallas. In 2018, 992 people were shot and killed by
police.! In the first two months of this year, at Jeast 265 people have suffered the same fate.?

Despite continuing concerns from civil rights and community-based organizations, the
Department has sharply curtailed its statutory role in identifying and eradicating civil rights
abuses by law enforcement. Excessive force in police-civilian encounters presents a crisis of
trust throughout our nation. Changes to Department policy and failure to uphold the law run the
risk of undermining federal oversight authority in this space.

Congress identified the need for the Department and community stakeholders to play a role in
eliminating unjust and discriminatory practices by law enforcement. With that goal in mind,
Congress has provided the Department with the authority to identify and eliminate patterns and
practices of unconstitutional conduct in law enforcement agencies through civil action and
administrative authority.” Additionally, it provided the Department the ability to encourage
communities to have a voice in how they are policed through programs offered by the
Community Oriented Policing Services or “COPS Office.”™ These tools must be used to
promote Constitutional policing practices that support public safety and respect civil rights and
civil liberties.

! Futal Force Database 2018, WASH. POST, (last updated Mar, 31, 2019),
https:/fwww.washingtonpost.com/graphics/201 8/national/police-shootings-2018/2utm_term=.85b6e050a755.
 Fatal Force Database 2019, WASH, POST, (last updated Apr 15, 2019),
https://www.washingtonpost.com/graphics/2019/national/police-shootings-2019/2uim_term=. ! ccebdatd2e7.
334 U.S.C, § 12601 (recodified from 42 U.S.C. § 14141)(2018).

434 U.S.C. § 10381(d).
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Accordingly, we write to request information related to the manner in which the Department of
Justice is currently carrying out its statutory responsibilities to eliminate patterns and practices of
unconstitutional conduct in law enforcement agencies. We respectfully request you provide
complete responses and produce the relevant documents and communications listed below by no
later than June 5, 2019:

1. Documents and communications dated from January 1, 2017 to March 31, 2017, relating
to Attorney General Sessions’s March 31, 2017 Memorandum, “Supporting Federal,
State, Local, and Tribal Law Enforcement.” This should include any prior drafts of the
memorandum. Please include a list identifying all individuals involved in the decision to
conduct the review of “existing or contemplated consent decrees.”

2. Documents and communications dated from January 1, 2017 to November 7, 2018,
relating to Attorney General Sessions’s November 7, 2018 Memorandum “Principles and
Procedures for Civil Consent Decrees and Settlement Agreements with State and Local
Government Entities.” This should include any prior drafts of the memorandum. Please
include a list identifying all individuals involved in the decision to identify issues arising
from the Department’s “civil action[s] against a state or local government ... by consent
decree or settlement agreement.”

3. Documents and communications dated from January 1, 2017 to November 21, 2018,
from or to the Acting Associate Attorney General Jesse Panuccio and Deputy Associate
Attorney General Stephen Cox concerning the Department’s recession or withdrawal of
policies, procedures, and guidance issued by the Civil Rights Division, the Office of
Justice Programs, the COPS Office, and the Office of Violence Against Women.

4, Please provide copies of any standards or guidelines, by which the Department identifies
potential patterns or practices of conduct by law enforcement agencies that deprive
persons of rights, privileges, or immunities secured or protected by the Constitution or
laws of the United States.

5. Documents and communications dated from January 1, 2017 to the date of this letter,
identifying any Department-negotiated consent decree, authorized under 34 U.S.C.
Section 12601(b), that has “deprived the elected representatives of the people of any
affected jurisdiction of control over their government.”

6. Documents and communications dated from January 1, 2017 to the date of this letter,
) identifying any Department-negotiated consent decree, authorized under 34 U.S.C.
Section 12601(b), that has subjected a law enforcement agency to ongoing court
oversight after the Department determined that the purpose of the consent decree had
been achieved.

7. Documents and Communications dated from January 1, 2017 to the date of this letter,
from non-government organizations relating to the Department’s review of existing or
proposed consent decrees or reform agreements pursuant to the Attorney General’s
March 31, 2017 Memorandum,

8. Documents and communications dated from November 7, 2018 to the date of this letter,
relating to updating standards or guidelines used to identify patterns and practices of

2
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discriminations by state or local law enforcement agencies. This response should include
how complaints against recipients of federal financial assistance from the Office of
Justice Programs, other grant making agencies, and participants in the Asset Forfeiture
Program are centrally accounted for or tabulated and considered in opening investigations
into alleged discriminatory patterns and practices by law enforcement agency.

Copies of standards or guidelines in force as of January 1, 2017, that the Department uses
to determine whether the Attorney General has reasonable cause to believe that a
violation of 34 U.S.C. Section 12601(a) has occurred.

Documents and communications dated from November 7, 2018 to the date of this letter,
relating to updating guidelines or standards used to determine whether the Attorney
General has reasonable cause to believe that a violation of 34 U.S.C. Section 12601(a)
has occurred.

. Copies of any evidence-based study, analysis, or report supporting the decision to adopt

the general statement of principles as memorialized in the Attorney General’s November
7, 2018 Memorandum,

Documents and communications dated from January 1, 2018 to the date of this letter,
relating to proposed changes to the existing memorandums of understanding or
agreement, resolution agreements, or consent decrees, including but not limited to the
matters open in Baltimore, Chicago, and Ferguson.

. Total number of preliminary inquiries and investigations of law enforcement agencies

opened, initiated, or given a case or other tracking number by the Civil Rights Division or
civil rights matters opened by the Office of Justice Programs after January 1, 2017.
Please include a list identifying each law enforcement agency subject to a preliminary
investigation or inquiry after January 1, 2017, and a brief description of the basis for the
preliminary investigation or inquiry.

. Total number of preliminary inquiries or investigations of law enforcement agencies

closed after March 31, 2017. Please include a list identifying the date each case was
closed, the identity of the law enforcement agency subject of the preliminary inquiry or
investigation, and a brief description of the basis for closing the preliminary investigation
or inquiry.

. Total number of complaints, referrals, or multi-party complaints received by the

Department after-January 1, 2017, from a federal, state, or local public official relating to
potential pattern or practice violations by a law enforcement agency. Please provide brief
descriptions of each referral or complaint.

Documents and communications dated from February 9, 2017 to the date of this letter,
relating to modifications of existing agreements for technical assistance with law
enforcement agencies, COPS Office proposed budget, or changes to existing Department
guidelines or standards relating to the administration of the Collaborative Reform
Initiative for Technical Assistance.

Total number of requests, including any memorandums or communications dated after
January 1, 2017 to the date of this letter, to open investigations of law enforcement
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agency officers or agencies from the Special Litigation Section to the Assistant Attorney
General for Civil Rights under section 12601.

18. Documents or Communications dated from January 1, 2017 to the date of this letter,
related to the review and decision to retreat from the agreement in principle with the
Chicago Police Department and Chicago, including any review or analysis of the findings
by the AG and his office of evidence of constitutional violations presented in the findings
letter dated January 3, 2017.

19. An account of open investigations allegmg an unlawful pattern and practice or disparate
impact involving law enforcement agencies and explanation of what steps the
Department has taken to withdraw federal funding of law enforcement agencies that are
subject to the grant conditions pursuant to Title I of the Omnibus Crime Control and Safe
Streets Act of 1968.° In your response, please address the Department’s investigations of
the Springfield, Massachusetts Police Department, the Alabama Law Enforcement
Agency, and the Orange County District Attorney’s Office and Sheriff’s Department.

Thank you for your prompt attention on this matter, We look forward to working more closely
with your office in the 116" Congress,

Sincersly,

Jerrold Nadler )

hairman
House Committee on the Judiciary House Committee on the Judiciary
Karen Bass Steve Cohen %
Chairwoman Chairman
Subcommittee on Crime, Subcommittee on Constitution, Civil
Terrorism, and Homeland Security Rights, and Civil Liberties
House Committee on the Judiciary House Committee on the Judiciary

N gehanTee

Sheila Jackson Lee
Member of Congre

334 US.C. §§ 10221-10238.
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Honorable Doug Collins, Ranking Member, House Committee on the Judiciary
Honorable John Ratcliffe, Subcommittee Ranking Member, House Committee on the
Judiciary

Honorable Mike Johnson, Subcommittee Ranking Member, House Committee on the
Judiciary
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Mr. CoLLINS. And they list off statistics citing in 2018, 992 peo-
ple were shot and killed by police. No context. No thought about
how many of those actually pulled a gun on an officer, how many
of those actually were looking, and unfortunately what we have
seen is the phenomenon of suicide by cop. We just throw numbers
out there. Well, I am going to throw a couple other numbers.

A hundred and forty-four officers died in the line of duty. This
year over 86 have died in the line of duty. When one of the police
organizations heard about this letter, this was their reaction: “Well,
that is a slap in the face.” It is tone deaf. We could have waited
a week then had this. Nobody would have said a word, but in the
middle of Police Week, Mr. Chairman, with everything this com-
mittee has going on.

We will have this hearing. I am glad our witness is here, I am
glad your witnesses are here, because we are having to redo, get
the cart before the horse again, trying to get it right for this one
single-minded focus of hatred for a President and an Attorney Gen-
eral. The oversight of this committee is unquestioned. We have
oversight. We will work through that. But we are hellbent on find-
ing the excuse to the point that we slap our officers in the face.

I have no problem with looking into these issues, none at all. But
when we put one bill on the floor and we send this to the Attorney
General during Police Week, I don’t think there is a person on the
other side of this dais should say anything about supporting police
this week. Just be quiet. Go on to the next week, and we will get
on to this letter then. And hopefully, Mr. Chairman, we will take
something, as one of your members and I have talked on several
occasions, maybe we will get to some things that we can agree on.
I have got no problem disagreeing with the other side on policy.
What I do have a problem with is we never get to it. We are back
at the same thing again and again.

So for the folks here, and our witnesses, and for both sides of the
dais, welcome back to the circus. Another week is here, and we will
pop the popcorn while we continue to rehash the past. With that,
I yield back.

Chairman NADLER. Thank you, Mr. Collins. I will now introduce
today’s witnesses. Professor Kate Shaw teaches law at Yeshiva
University’s Benjamin Cardozo School of Law. She received her
bachelor of arts from Brown University and her J.D. from the
Northwestern University Pritzker School of Law. Prior to joining
Cardozo, Professor Shaw worked in the White House Counsel’s Of-
fice under President Barack Obama as Special Assistant to the
President and Associate Counsel to the President.

Paul Rosenzweig is senior fellow for national security and cyber-
security at R Street Institute. He is also the Professorial Lecturer
in Law at George Washington University School of Law. He re-
ceived his B.A. from Haverford College, his J.D. from the Univer-
sity of Chicago Law School. His prior professional experience in-
cludes working as Senior Counsel on Independent Counsel Ken
Starr’s investigation of President Bill Clinton.

Jonathan Turley is the J.B. and Maurice C. Shapiro Professor of
Public Interest Law at the George Washington University School of
Law. He is a nationally-recognized legal scholar and has written
extensively in areas ranging from constitutional law to legal theory
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and tort law. Professor Turley received his B.A. from the Univer-
sity of Chicago and his J.D. from Northwestern University Pritzker
School of Law. In 2008, he was given an honorary doctorate of law
from John Marshall Law School for his contribution to civil lib-
erties and the public interest.

Neil Kinkopf is a Professor of Law at Georgia State University
College of Law. He graduated from Boston College with a B.A. and
received his J.D. from Case Western Reserve University. Professor
Kinkopf’s prior professional experience includes serving as special
assistant to the Office of Legal Counsel at the Department of Jus-
tice under President Bill Clinton. During the Clinton impeachment
proceedings in 1999, Professor Kinkopf was the legal counsel to
then Senator Joe Biden.

We welcome all of our distinguished witnesses, and we thank
them for participating in today’s hearing. Now, if you would please
rise, I will begin by swearing you in, although I must confess that
I always feel a little silly asking people to swear that they will tell
us their opinions truthfully. [Laughter.]

Chairman NADLER. But nonetheless, do you swear or affirm
under penalty of perjury that the testimony you are about to give
is true and correct to the best of your knowledge, information, and
believe, so help you God?

[A chorus of ayes.]

Chairman NADLER. Thank you. Let the record show the wit-
nesses answered in the affirmative. You may be seated.

Please note that each of your written statements will be entered
into the record in its entirety. Accordingly, I ask that you summa-
rize your testimony in 5 minutes. To help you stay within that
time, there is a timing light on your table. When the light switches
from green to yellow, you have 1 minute to conclude your testi-
mony. When the light turns red, it is signals your 5 minutes have
expired.

Professor Shaw, you may begin.

TESTIMONIES OF KATE SHAW, BENJAMIN N. CARDOZO
SCHOOL OF LAW, YESHIVA UNIVERSITY, NEW YORK, NEW
YORK; PAUL ROSENZWEIG, SENIOR FELLOW, NATIONAL SE-
CURITY & CYBERSECURITY, R STREET INSTITUTE, WASH-
INGTON, D.C.; JONATHAN TURLEY, J.B. AND MAURICE C.
SHAPIRO PROFESSOR OF PUBLIC INTEREST LAW, THE
GEORGE WASHINGTON UNIVERSITY LAW SCHOOL, WASH-
INGTON, D.C.; AND NEIL KINKOPF, PROFESSOR OF LAW,
GEORGIA STATE UNIVERSITY COLLEGE OF LAW, ATLANTA,
GEORGIA

TESTIMONY OF KATE SHAW

Ms. SHAW. Chairman Nadler, Ranking Member Collins, and dis-
tinguished members of the committee, I thank you for the oppor-
tunity to testify here today. As the chairman said, my name is
Katie Shaw. I am a professor of law at Cardozo in New York City,
and before I began teaching, I spent several years as a lawyer in
the White House Counsel’s Office.

I understand that the purpose of today’s hearing is to
contextualize and assess the White House’s recent protective asser-
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tion of executive privilege over the entirety of the unredacted
Mueller report and underlying materials, as well as the commit-
tee’s ongoing exchanges with the White House regarding former
White House Counsel Don McGahn’s documents and testimony. So
in brief, my view as both a scholar and a former White House law-
yer who does believe in a constitutionally-grounded executive privi-
lege, is that blanket invocations of executive privilege of the sort
the White House has made here are without substantial support in
either case law or executive branch practice. Moreover, they are
unsupported by the principles that underlie the privilege.

My written testimony provides background on executive privi-
lege, both generally and in the context of congressional oversight,
so I am not going to spend much time on that background. I'll just
say that the judicial authority in this area is limited both in vol-
ume and its utility. What I think is more significant here is the au-
thority from the political branches, in particular, the numerous
written opinions directives from presidents and senior Department
of Justice officials from both Republican and Democratic adminis-
trations that have guided the executive branch’s approach to these
issues for many years.

I won’t describe those documents in detail. Instead I'll just say
that they reflect a strong vision of executive privilege, an entitle-
ment which the executive branch understands to have constitu-
tional foundations to keep certain documents and communications
confidential. But they also reflect a recognition of Congress’ con-
stitutional entitlement to access at least some executive branch in-
formation.

So abiding by these principles, the executive branch in countless
inquiries over the years worked with Congress to grant some infor-
mation access while protecting documents they believed in good
faith could ultimately be subject to an assertion of executive privi-
lege. That, I believe, distinguishes the executive branch’s approach
in these proceedings from longstanding principles and practices.
The White House’s broad protective assertion of privilege encom-
passes documents that could not possibly be subject to a claim of
privilege. So let me elaborate on this, first, in the context of the
committee’s request for the full, unredacted Mueller report and un-
derlying materials.

First, the White House has not identified the particular strains
of executive privilege that might attach to the materials at issue
here. Executive privilege isn’t a free-floating entitlement to conceal
embarrassing or inconvenient information from public disclosure. It
protects certain narrow categories of information for specific rea-
sons, chief among them, the importance of protecting confidential
advice to the President. Some of the materials at issue may impli-
cate that strain of executive privilege. Some may implicate other
categories of executive privilege. But many appear to likely have,
at best, shaky support in law and in practice.

Second, as to those portions of the report that have already been
publicly released, and potentially some of the underlying materials
that are summarized and reflected in the Mueller report, the White
House, by failing to object to public release, has clearly waived any
plausible claim of privilege.
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Third, insofar as some of the documents contained within the set
might contain evidence of misconduct, and even a cursory read of
the Mueller report establishes that some very likely do, claims of
executive privilege may be weakened or unavailable. That is be-
cause a number of courts have held that allegations of misconduct
erode, if not vitiate, at least some forms of executive privilege. So
if the documents at issue reveal misconduct, that should minimize
the President’s legitimate Article II interest in protecting them and
increase congressional authority to obtain them.

Fourth, there is some authority suggesting that in order to qual-
ify for the privilege, at least the presidential communications privi-
lege, right, the subset of executive privilege, the communications at
issue must have some nexus to the performance of a presidential
function, and must be consistent with presidential duty. So the
D.C. Circuit, echoing the Supreme Court’s foundational executive
privilege case, United States v. Nixon, has emphasized that the
purpose of the presidential communications privilege is to ensure
that the president receives full and frank advice with regard to
non-delegable powers. And the key D.C. Circuit cases here involve
the appointment and removal power and the pardon powers. These
are key presidential powers.

So documents that pertain to the exercise of those powers may
well fall within the privilege. But as to documents that reflect the
President engaged in very different kinds of conduct, conduct like
potentially endeavoring to end an investigation for corrupt or self-
interested reasons, those documents might not be eligible for the
assertion of privilege at all.

Briefly, as to the additional documents in the possession of
former White House Counsel Don McGahn, the White House has
suggested that the documents sought by the committee implicate
significant executive branch confidentiality interests and executive
privilege, but to my knowledge has not moved to formerly invoke
executive privilege. For several reasons, the White House, I believe,
lacﬁs the strong foundation for an assertion of privilege here as
well.

First, the White House did not assert any privilege with respect
to McGahn’s provision of information to the Special Counsel’s Of-
fice, and, more importantly, nor did it object to the release of the
largely-unredacted report. Now, this may not constitute a waiver as
to all of the documents in Don McGahn’s possession, but as to
those materials that were incorporated into the now-public report,
I do not believe there remains any strong privilege claim.

Second, the President has made numerous public statements, as
recently as last week, to put before the public his version of con-
versations with former White House Counsel Don McGahn. Al-
though there’s no direct judicial authority on the impact of such
statements, there is some analogous authority, cases that prevent
the executive from making self-serving statements, then retreating
to privilege to prevent the disclosure of information that might un-
dermine a one-sided account.

And third—I see my time is expiring—third, where there is evi-
dence of misconduct, as with materials underlying the Mueller re-
port writ large, the argument against their disclosure is accord-
ingly quite weakened. As to all of these, these are legitimate mat-
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ters of congressional inquiry. And, again, as to those potentially
misconduct-revealing documents, the White House does not have
any strong legal basis to resist their disclosure. And by saying a
strong executive privilege and strong congressional oversight au-
thority are critically important principles, the sequence of events,
as I understand them, suggests that the conduct of the White
House poses a threat to both.

With that, thank you, and I look forward to your questions.

[The statement of Ms. Shaw follows:]
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“Executive Privilege and Congressional Oversight”
‘House Committee on the Judiciary

Wednesday, May 15, 2019

Testimony of Kate Shaw
Professor of Law, Benjamin N, Cardozo School of Law

Chairman Nadlez, Ranking Member Collins, and Distinguished Members of the Committee:

Thank you for the opportunity to testify today regarding the nature and scope of executive privilege.
My name is Kate Shaw, and I am a Professor of Law at Cardozo Law School, where my work
focuses, among other things, on executive power and questions of constitutionalism outside the
courts. Before T began teaching, I worked as an Associate Counsel in the Obama White House
Counsel’s Office, from 2009-2011.

I understand that the purpose of today’s hearing is to contextualize and assess the White House’s
recent “protective’” assertion of executive privilege over the entirety of the unredacted “Report on
the Investigation into Russian Intetference in the 2016 Presidential Election,” prepared by Special
Counsel Robert S. Mueller, 111, and underlying matetials sought by this Committee, as well as the
ongoing exchanges between this Committee and the executive branch regarding requests for
documents and testimony from former White House Counsel Donald McGahn. Accordingly, my
testimony will offer some brief background on executive ptivilege, both generally and in the context
of Congress’s exercise of its oversight authority. It will then address more specifically the legal
questions presented by recent events involving Committee requests for documents and testimony,
subpoenas, and the formal assertion (and the mote informal suggestions) of executive privilege.

In this statement, I will draw on legal authority from both courts and the political branches. As a
general matter, the judicial authority in this area is sparse. That’s no accident: historically, the
overwhelming majority of disputes between Congtess and the President over access to information
have been resolved internally, within the political branches. So, while T will address the handful of
coutrt cases that grapple with the contours of executive privilege, and the subset of those that arose
in the context of congtessional requests for information, I think equally important is the extra-
judicial history—the principles and practices that for decades have guided the political branches in
their approach to executive privilege.

In brief, the history I canvass hete makes clear that blanket invocations of the privilege over wide
swaths of executive-branch material are without substantial support in either case law or executive-
branch practice; moreovet, they are unsupported by the principles that underlie the privilege. That
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said, as to many of the individual documents at issue, there may be viable claims of privilege; if the
executive-branch wishes to achieve a resolution that allows it to protect individual communications
without risking erosion of the privilege in court, it would be well-advised to reconsider its approach

in favor of one that better compotts with long-standing practice.
JUDICIAL AUTHORITY

The Nature & Scope of Executive Privilege

The term “executive privilege” does not appear in the Constitution. But the power to withhold
certain information from the courts and Congress is today broadly understood as an important, if
bounded, privilege enjoyed by the president. The Supreme Coutt confirmed the existence of a
constitutionally grounded executive privilege in United States v. Nixon, where it found that some form
of executive privilege was both “fundamental to the operation of Government and inextricably
rooted in the separation of powers under the Constitution.” But the Nixon Court also held that
“neither the doctrine of separation of powers, nor the need for confidentiality of high-level
communications” could “sustain an absolute, unqualified Presidential privilege of immunity from

judicial process under all citcumstances.”™

The executive privilege identified in Nixon, then, was presumptive and qualified, not absolute. And
the Court went on to reject President Nixon’s assertion that the privilege shielded him from
compelled production of tapes and documents sought by the Watergate Special Prosecutor.”

Nixon remains the single most important case on the nature and scope of executive privilege, but it
left many questions unansweted. In the years since Nixon, the D.C. Circuit has decided several
significant cases that create additional executive-privilege doctrine. First, in [n re Sealed Case (Esty),* a
case involving an Office of Independent Counsel investigation into Agriculture Secretary Mike Espy,
the D.C. Circuit identified several distinct strains of executive privilege: first, a deliberative process
privilege; and second, a privilege that attached to presidential communications. As to both, the court
held that when evaluating a claim of privilege, “courts must balance the public interests at stake in
determining whethet the privilege should yield in a particular case, and must specifically consider the

! United States v. Nixon, 418 U.S. 683, 708 (1974). Although the first formal judicial recognition of executive privilege
did not appear until 1974, presidents since Washington have been asserting the prerogative to withhold some
communications from both Congress and the courts. Some suggest that judicial recognition of executive privilege 1s
traceable to Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170, 2 L.Ed. 60 (1803), where in addition to announcing the
power of judicial review, Chief Justice Marshall also suggested a need for courts to avoid “intrudfing] into the cabinet,
and intermeddlfing] with the prerogatives of the executive.” See alio MARK J. ROZELL, EXECUTIVIE PRIVILEGE: TR
DILEMMA OF SECRECY AND DEMOCRATIC ACCOUNTABILITY 37-38 (1994) (discussing President Jefferson’s attempts to
keep from Congress certain documents related to Aaron Burr’s involvement in a secessionist conspiracy).

2 Nixon, 418 U.S, at 706.

3 1d. at 713,

t121 7.3d 729 (D.C. Cir. 1997).
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need of the patty seeking privileged evidence.”* Applying that balancing, the court found that the
Independent Counsel had made out a sufficiently strong showing to overcome the presidential

communications privilege as to some of the requested documents.®

In 2004, the D.C. Circuit decided [udicial Wateh v. Department of Justice, a case involving a FOIA
request for DOJ documents in the offices of the Pardon Attorney and the Deputy Attorney
General. Describing the case as “call[ing] upon the court to strike a balance between the twin values
of transparency and accountability of the executive branch on the one hand, and on the other hand,
protection of the confidentiality of Presidential decision-making and the President’s ability to obtain

7 the court rejected the invitation to extend the presidential

candid, informed advice,
communications privilege identified in Espy to encompass documents cteated outside of the White
House and that “never make theit way to the Office of the President.””® In both of these D.C. Circuit
cases, then, presidents have been unsuccessful in their attempts to expand the scope of the judicially

recognized privilege for presidential communications.

Executive Privilege and Congressional Oversight

Nixor involved a grand jury subpoena, and much of the Court’s discussion was grounded in, and at
times expressly imited to, the criminal context; Espy arose in the context of an Independent Counsel
investigation; Judicial Watch involved FOIA litigation. So none of these cases addressed clashes
berween claims of executive privilege and requests for information in the context of congressional

oversight.”

Like executive privilege, Congress’s oversight power is nowhere to be found in the text of the
Constitution. But like executive privilege, its existence today is beyond serious dispute—an accepted
extension of, and incident to, Congress’s enumerated powers. The Supreme Court made explicit in
the 1927 case McGrain v. Dangherty that the “power of inquiry—with process to enforce it—is an
essential and appropriate auxiliary to the legislative function.”" The McGrain Court continied: “the
houses of Congress have the power, through their own processes, to compel a private individual to
appear before it or one of its committees and give testimony needed to enable it efficiently to
exercise a legislative function belonging to it under the constitution.”"! Later cases have elaborated

5 Id. at 746,

6 Id. at 761-62.

7 Judicial Watch, Inc. v. Dep’t of Justice, 363 F.3d 1108, 1112 (D.C. Cir. 2004).

8 Jd. at 1116-17.

¥ Indeed, Nixon itself was noncommittal about its applicability to congressional oversight, United States v. Nixon, 418
U.S. 683, 712 n.19 (1974) (“We are not here concerned with the balance between the President's generalized interest in
confidentiality and . . . congressional demands for information.”).

10273 U.S. at 177, As with Néxon and executive privilege, McGrain in many ways merely represented judicial confirmation
of a practice the political branches had long understood to have constitutional foundations.

1 1d. at 160.
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on the mechanics of this function, explaining that the “[i}ssuance of subpoenas™ is “a legitimate use

»i2

by Congress of its power to investigate.

The Coutt has also identified prerequisites to the exetcisc of the power of inquiry, explaining that
congressional investigation must be “related to and in furtherance of, a legitimate task of the
Congtess.”" So long as these prerequisites are satisfied, however, the power of inquiry is broad:
“The scope of the power of inquiry, in short, is as penetrating and far-reaching as the potential

powet to enact and appropriate under the Constitution.”"*

Only a handful of cases directly address congressional requests for executive-branch information. In
Senate Select Committee on Presidential Campaign Activities v. Nixcon, the D.C. Circuit declined to enforce a
Senate committee subpoena for the tapes that would eventually be obtained by the Watergate
Special Prosecutor; pointing to the House Judiciary Committee’s presidential impeachment inquiry,
the court held that “the Select Committee’s immediate oversight need for the subpoenaed tapes is,
from a congressional perspective, merely cumulative. Against the claim of privilege, the only
oversight interest that the Select Committee can currently assert is that of having these particular

conversations scrutinized simultaneously by two committees.”

Two relatively recent district court opinions addtess congressional demands for information and
executive resistance to those demands. In Commiftee on Judiciary . Miers, a case involving a subpoena
for testimony from White Fouse officials in conjunction with an investigation into the firing of nine
U.S. Attorneys, the district court “reject{ed] the Executive’s claim of absolute immunity for senior
presidential aides.”"" And Commritiee on Ouversight and Government Reform v. Holder, while not addressing
the merits of the dispute over access to documents sought as part of a committee investigation into
the “Fast and Furious” firearm purchase and transfer operation, firmly rejected the Department of
Justice’s argument that “because the executive is seeking to shield records from the legislature,
another co-equal political body, the law forbids the Court from getting involved.”"

In both of these recent disputes, then, the executive branch pressed in the courts expansive notions
of the scope or unreviewability of executive privilege, and in both instances it was unsuccessful. But
the congressional victories came too late for meaningful oversight of the presidencies at issue;
accordingly, while generally reinforcing legislative authority, these cases are viewed by some scholars
as cautionary tales about the limits of coutts’ ability to resolve legislative oversight disputes.

POLITICAL-BRANCH PRACTICE AND AUTHORITY

2 Eastland v. U, S. Servicemen’s Fund, 421 U.S. 491, 504 (1975).

3 Id. at 505.

4 Barenblatt v. United Srates, 360 U.S. 109, 111 (1939).

13 Senate Select Comm. on Presidential Campaign Activities v, Nixon, 498 F.2d 725, 732 (0.C. Cir. 1974),
15558 F. Supp. 2d 53, 99 (D.D.C. 2008).

7 Comm. on Oversight & Gov't Reform v. Holder, 979 F. Supp. 2d 1, 12 (D.D.C. 2013),
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The cases discussed above represent the key judicial authority on these questions. But this limited
judicial authority does not mean there is no other legal authority on the contouts of congressional
entitlement to information from the executive branch.’ Indeed, a rich body of executive-branch
legal authority reflects a strong vision of executive power to protect information from disclosure,
but also appears to accept the legitimacy of Congress’s constitutional entitlement to access some
executive-branch information.”” These writings also set forth a cooperative vision of information
exchange that should provide a roadmap for the next steps in the present dispute.

Not surprisingly, Memoranda from the Office of Legal Counsel and opinions or letters by senior
executive-branch officials describe a strong executive privilege. For one thing, they identify
categorics of privileged information beyond the “presidential communications privilege” and
“deliberative process privilege” endorsed by the D.C. Circuit. A 1989 opinion by then-Assistant
Attorney General William Barr, for example, describes three categories of executive privilege: “state

2924

secrets, law enforcement, and deliberative process.

These executive-branch writings, however, also appear to accept the principle that under some
circumstances, Congress has a legitimate entitlement to executive-branch information. As Attorney
General William French Smith wrote in 1981, “In cases in which the Congress has a legitimate need
for information that will help it legislate and the Executive Branch has a legitimate, constitutionally
recognized need to keep information confidential, the courts have referred to the obligation of each
Branch to accommodate the legitimate needs of the other . . . The accommodation required s not
simply an exchange of concessions or a test of political strength. It is an obligation of each Branch
to make a principled effort to acknowledge, and if possible to meet, the legitimate needs of the other
Branch.”* A Memorandum issued by President Ronald Reagan explained that “The policy of this
Administration is to comply with Congtessional requests for information to the fullest extent
consistent with the constitutional and statutory obligations of the executive branch. . ..executive
privilege will be asserted only in the most compelling circumstances, and only after careful review
demonstrates that the assertion of privilege is necessary.”™ And in 2000, OLA head Robert Raben
reiterated that basic position: “In implementing the longstanding policy of the Executive Branch

18 JOSIT CHARET, CONGRESS™S CONSITIUTION 14 (2017) (“[A]t its heart, the American constitutional separation of
powers focuses on the creation of...conflict between branches of government without an overarching adjudicator to
resolve the conflict in principled, binding, and lasting way.”).

19 Meidi Kitrosser, Secrecy and Separated Powers: Excecntive Privilege Revisited, 92 T0wWa L. REV. 489, 496 (2007) (“Beginning
with the Eisenhower administration, some Presidents have articulated explicit policies on executive privilege through
letters, public statements, and memoranda’”).

% Cong. Requests for Confidential Exec. Branch Info., 13 U.S. Op. Off. Legal Counsel 153, 154 (1989). Se¢ abo
Memorandum for the Attorney General Re: Confidentiality of the Attomey General’s Communications in Counseling
the President, 6 Op. O.L.C. 481, 484-90 (1982).

243 U8, Op. Arty. Gen. 327, 332 (1981).

2 Memorandum from President Ronald Reagan for the Heads of Executive Departments and Agencies, Re: Procedures
Governing Responses to Congressional Requests for Information (Nov. 4, 1982),

https:/ /www.documentcloud.org/documents/3864882-1982-Reagan-Memo-re-procedures-governing html,

ut



39

to comply with Congtessional requests for information to the fullest extent consistent with the
constitutional and statutory obligations of the Executive Branch, the Department’s goal in all cases
is to satisfy legitimate legislative interests while protecting Executive Branch

2323

confidentiality interests.

Authority from Congress, not surprisingly, centers on congressional prerogatives and entitlement to
information from the executive branch; but it too recognizes the legitimacy of some form of
executive privilege.”* An oversight manual produced by the Congressional Research Service, for
example, explains that “while the congressional power of inquity is broad, it is not unlimited. . . . the
power to investigate may be exercised only ‘in aid of the legislative function’ and cannot be used to
expose for the sake of exposure alone,”” The same report acknowledges that executive privilege is
“a doctrine which, like Congress’ powers to investigate and cite for contempt, has constitutional
roots.”® Another CRS report approvingly cites a judicial statement that “the Framers relied ‘on the
expectation that where conflicts in scope of authority arose between the cootdinate branches, a
spirit of dynamic compromise would promote resolution of the dispute in the manner most likely to

23927

result in efficient and effective functioning of our governmental system.

What forms have these methods of compromise and accommodation taken over the years? At times
congressional committees have narrowed requests, and the executive branch has provided
documents pursuant to more nartowly drawn requests. On other occasiops, the executive has given
access to sensitive documents to a subset of committee members and staff, or has provided
summaries rather than documents themselves, or access but not the ability to retain documents.
Sometimes these processes are protracted. Professor Peter Shane describes several episodes in the
1980s; each began with “initial informal demand, negotiation, subpoena, further negotiation, a
subcommittee vote, further negotiation, a committee vote,” and in one instance “further negotiation,

3328

a House vote, and still further negotiation.” And in general executive privilege assertions are rare,

carefully considered, and made only after genuine attempts at pursuing available alternatives.

2 Letter from Robert Raben, Assistant Att’y Gen., to John Linder, House Subcomm. on Rules & Org. of the House 2-3
(Jan. 27, 2000). See akse Andrew McCanse Weight, Constitutional Conflict and Congressivnal Oversight, 98 MARQ. L. REV. 881,
922-23 (2014).

2 MORTON ROSENBERG CONG. Rt RCH SERV., INVESTIGATIVE: OVERSIGHT: AN INTRODUCTION TO THE LAW,
PRACTICE AND PROCEDURE OF CONGRESSIONAL INQUIRY (1995).

 Id, at 2 (quoting Kilbourn v. Thompson, 103 U.S. 168, 204 (1880)).

2 1d. at 14

2 CONG. RESEARCIH SERV., CONGRESSIONAL SUBPOENAS: ENFORCING EXECUTTVE-BRANCH COMPLIANCE 1 n. 7 (Mar,
27, 2019) (quoting United States v. AT&T Co., 567 F.2d 121, 127 (D.C. Cir. 1977)).

% Peter M. Shane, Legal Disagreement and Negotiation in a Governwrent of Laws: The Case of Escecntive Privilege Claims Against
Congress, T1 MINN. L. RUV. 461, 315 (1987). See also Neal Devins, Congressional-Fxeentive Information Access Disputes: A
Modest Propasal--Do Nothing, 48 ADMIN. L. Riiv. 109, 125 (1996) (“Rather than having the executive unconditionally turn
over all requested information to Congress or having the Congress withdraw its request for information altogether,

information access disputes are typically worked out through one of several intermediate options”).
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This history of compromise and mutual accommodation is relevant in itself; these practices structure
and order the legal obligations by which actors within the political branches understand themselves
to be bound. It is additionally relevant because coutts are particularly attentive to past practice when
they render decisions in separation-of-powers disputes, Justice Frankfurter’s famous concurting
opinion in Youngstown explained that “It is an inadmissibly narrow conception of Ametican
constitutional law to confine it to the words of the Constitution and to disregard the gloss which life
has written upon them,”” and coutts today routinely invoke practice between and among the

branches in separation-of-powers cases.”

LaMrTs ON EXECUTIVE PRIVILEGE

As the materials discussed above suggest, the proper balance between congressional need for
information and executive-branch confidentiality interests is highly contextual and fact-specific. So it
is somewhat hazardous to offer any categorical pronouncements in this sphere. But three broad
principles that relate to limits on executive privilege metit brief discussion: the impact of allegations
of misconduct on the availability of the privilege; the operation of waiver when it comes to executive
privilege; and the need for a nexus between communications subject to a privilege (at least the
presidential communications privilege), the performance of some legitimate presidential function,

and presidential duty.
Misconduct

Some courts have held that allegations of misconduct erode if not vitiate at least some forms of
executive privilege. The Espy court directly addressed this issue, dividing its misconduct analysis
between the two forms of privilege it identified. The deliberative process privilege, the court held,
“disappears altogether when there is any reason to believe government misconduct occurred.” The
court found that the presidential communications privilege, a stronger privilege, did not disappear
on a suggestion of official misconduct; rather, a “party seeking to overcome the presidential privilege
seemingly must always provide a focused demonstration of need, even when there are allegations of
misconduct by high-level officials ...”"” Presumably, however, in the face of such a showing of need,
allegations of misconduct would tilt the balance strongly in favor of the congressional requester.™

2 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610 (Frankfurter, ., concurring).

¥ NLRB v. Noel Canning, 573 U.S. 513, 524 (2014) (stating that because the Recess Appointments Clause concerns the
separation of elected powers, “in interpreting the Clause, we put significant weight upon historical practice” (emphasis
omitted)). For discussions of “gloss” analysis, see generally Curtis A. Bradley & Trevor W. Mortison, Presidential Power,
Historical Pragtice, and Legal Constraint, 113 COLUM. L. REv, 1097 (2013); Curtis A. Bradley & Trevor W.

Morrison, Historical Gloss and the Separation of Powers, 126 HARV L. Ruv. 411, 479 (2012).

3 In re Sealed Case (Egpy), 121 F.3d 729, 746 (D.C. Cir. 1997).

3274

3 Ser also Mobil Ol Corp. v. Dep’t of Energy, 520 F. Supp. 414, 419 (ND.N.Y. 1981) (in case involving subpoena issued
in civil litigation, describing the “duty of a court ...to balance the competing interests of the parties with respect to the
release of the disputed information,” and identifying “the public interest in the proper functioning of its governmental
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Several district court cases have followed Fpy. In one case, the disttict court held that “as a legal
matter . . . the deliberative process privilege does not apply if there is a discrete factual basis for the
belief that ‘the deliberative information sought may shed light on government misconduct.”* The
coutt continued: “if there is ‘any reason’ to believe the information sought may shed light on
government misconduct, public policy (as embodied by the law) demands that the misconduct not
be shielded metely because it happens to be predecisional and deliberative.”” And courts in two
FOIA cases have addressed the impact of alleged misconduct on attempts to withhold deliberative
material. In one, the court held that the deliberative process privilege did not apply to memoranda
that demonstrated that the Nixon White House considered using the IRS “in a selective and
discriminatory fashion” because the memoranda were “no more part of the legitimate governmental
process intended to be protected by [FOIA] Exemption 5 than would be memoranda discussing the
possibility of using a government agency to deliberately harass an opposition political party.” In the
second, the court held that the misconduct exception did not apply, cautioning that “[i]f every hint
of marginal misconduct sufficed to erase the privilege, the exception would swallow the rule,” and
explaining that “[i]n the rare cases that have actually applied the exception, the ‘policy discussions’
sought to be protected with the deliberative process privilege were so out of bounds that merely
discussing them was evidence of a serious breach of the responsibilities of representative

government.™

Executive branch practice generally takes 2 broader view of the power of credible allegations of
misconduct to vitiate claims of privilege. As a general matter, lawyers within the executive branch
have histotically operated within a strong culture in which documents that reveal governmental

misconduct are not viewed as candidates for a potential assertion of exccutive privilege.

So what must “misconduct” consist of in order to pierce the privilege? And how much of a
threshold showing of misconduct should be required to undermine a claim of privilege? Neither
courts nor executive-branch practice have made this clear; but it is unlikely that the “misconduct”
would need to be chargeable criminal conduct, ot the privilege could function as a shield to conceal
wrongdoing and evade accountability.

Waiver

Any privilege can be waived. The D.C. Circuit in Espy made clear that “release of a document . . .
waives these privileges for the document or information specifically released,”® but declined to go

agenciés” in a case in which “the DOE has been accused ... of mismanaging a billion dollar governmental program that
has far-reaching effects on the American public.”).

3 Alexander v. FBI, 186 FR.ID. 154, 164 (D.D.C. 1999).

374

% Tax Reform Research Group v. IRS, 419 F. Supp. 415, 426 (D.D.C. 1976).

37 ICM Registry, LLC v. U.S, Dep't of Commerce, 538 F. Supp. 2d 130, 133 (D.D.C. 2008).

¥ In re Sealed Case (Hspy), 121 F.3d 729, 741 (D.C. Cir. 1997).
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furthet—that is, to find that the executive privilege, like the attorney-client privilege, would be
deemed waived whenever documents were disclosed to third parties. Waiver in the context of

executive privilege, then, is subject to a fact-intensive inquiry, which I discus further below.
Nexus to Presidential Function / Presidential Duty

Finally, there is some authority suggesting that in order to qualify for the privilege (at least the
presidential communications privilege), the communications at issue must have some nexus to the
performance of some presidential function, and must be consistent with presidential duty.

The D.C. Circuit, in both Espy and Judicial Watch, emphasized that the purpose of protecting
presidential communications is to “ensure that the President would receive full and frank advice
with regard to . . . non-delegable . . . powez[s]””--appointment and removal in Espy; the pardon
power in Judiial Watch. These are core Article I powers, of course, and thus must be discharged

* So there is an argument, rooted in Article

consistent with Article II’s Oath and Take Care clauses.
11, that the privilege cannot be used to shield from disclosute communications that do not have a
nexus to core presidential functions, ot that reveal bad-faith or corrupt exercises of presidential

power, ot conduct inconsistent with the President’s obligations.™
CURRENT DisPUTES OVER SPECIAL COUNSEL REPORT, RELATED DOCUMENTS, AND
MCGAHN DOCUMENTS AND TESTIMONY

Turning to the present disputes between the Committee and the executive branch, T will make
several points related to what I understand to be the respective actions and positions taken over the

course of this inquiry.
“Protective” Privilege Assertion over Mueller Report and Related Documents

The sequence of events set forth in the Committee Report® suggests that the executive branch
response to the Commmittee has not been consistent with the practices and principles laid out above.

3 Judicial Watch, Inc. v. Dep’t of Justice, 365 F.3d 1108, 1116 (D.C. Cir. 2004).

HUS. CoNstLart 11§ 3, 1.

4 See Andrew Kent, Ethan Leib, & Jed Shugerman, Faithful Excecution and Articke I, 132 HARV. L. R, (forthcoming
2019), hetps:/ /papers.sstn.com/sol3/papers.cfmPabstract_id=3260593 (arguing that the President’s duty of “faithful
execution” requires the President to be “true, honest, diligent, due, skillful, careful, good faith, and impartial” in
execution of law, and to avoid self-dealing and other self-interested conduct.).

1 should note here that T have no independent knowledge of these events, so my comments are based on the facts as
laid out in the report, as well as the exchange of letters between the Committee and the executive branch, H. COMM. ON
TH U‘ZJUD)CI.\RY, 116TH CONG., COMMITTHE REPORT FOR RESOLUTION RECOMMIENDING THAT THI: HOUSE OF
REPRESHNTATIVES FIND WHLIAM P, BARR, ATTORNLEY GENERAL, U.S. DEPARTMENT OF JUSTICE, IN CONTEMPT OF
CONGI OR REFUSAL PO COMPLY WITH A SUBPOENA DULY ISSUKD BY THI: COMMITTEE ON 'l'Hii]UDI(‘,L’\RY
(Comm. Print 2019), hatps://docs house.gov/meetings/JU /JU00/ 20190508 /109451 /HRPT-116-
ResolutionRecommendingthattheHouseofRepresentativesFind WilliamPBarr AttorneyGeneralU.pdf.
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Here it scems critical to distinguish between document-specific invocations of the privilege, which may
well be legitimate, and the sorts of categorical invocations that the administration has sought to
make, which are without substantial support in either case law or executive-branch practice. The
facts suggest that the executive branch’s approach to the documents sought by the Committee has
not involved careful analysis of individual documents and categoties of documents, conducted
against a background of acceptance of the Committee’s legitimate oversight authority, but rather
rests on a strategy to deny the Committee any access at all.

This course of conduct is reflected in the “protective” assertion of executive privilege over all of the
subpoenaed materials, communicated to the Committee via letter from Assistant Attorney General

Stephen Boyd.?

For several reasons, this assertion is untenable. First, the vast majority of the Mueller Report is
alteady in the public domain, so it is no longer subject to a potential privilege assertion—that it, the
privilege has been waived as to those public portions of the document.

Second, the White House has not identified what particular strains of executive privilege might
attach to individual portions of the still-redacted portions of the report, or non-public underlying
materials; some, like personal privacy and ongoing investigations, have at best shaky support in the
case law, even if executive-branch practice is generally to avoid public disclosure. And, as discussed
above, where some of the documents at issue involve documented allegations of misconduct, this
should minimize the President’s legitimate Article I interest in protecting them, and increase
congressional authotity to obtain them.

Third, the Department of Justice rests its protective assertion of executive privilege on a 1996
opinion by then-Attorney General Janet Reno. But that opinion involved facts quite different from
those at issue here. First, all of the documents at issue were (z) White House documents that were
(b) indisputably predecisional and deliberative, primarily involving legal analysis prepared by White
House lawyers in response to ongoing investigations by Independent Counsel ICen Starr. Second,
none of the materials sought by Congress had been made public.”

That said, one of the categories of information presently sought by the Committee appears so broad
as to put the executive-branch officials to a nearly impossible task. The third item on the
Committee’s subpoena consists of “All documents obtained and investigative materials created by

3 Letter from Stephen E. Boyd, Assistant Att’y Gen,, to Jerrold Nadler, Chairman of the House Comm. on the
Judiciary, 116th Cong. (May 8, 2019), hrtps:/ /assets.documentcloud.org/documents/ 5993531 /5-8-19-Boyd-Letter-
Nadler.pdf.

+ Assertion of Executive Privilege Regarding White House Counsel’s Office Documents, 20 Op. O.L.C. (1996).

10
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the Special Counsel’s Office.” We know from the Special Counsel’s Report that the investigation
involved more than 2,800 subpoenas, 500 warrants, 230 communications records orders, and over
500 witnesses.* In light of this volume, the Committee cannot in good faith expect compliance;
accordingly, the burden is on the Committee to substantially narrow this aspect of its request.

The Committee appears to believe that the executive branch has essentially withdrawn from the
process of negotiation,” providing affirmative authorization for Congess to do the same by moving
quickly to a subpoena and then contempt vote. These developments do not, however, relieve the
Committee of its obligation to continue to negotiate—to frame requests with specificity and care,
and where possible narrowly—both to potentially achieve some sott of resolation outside the
coutts, and to allow the courts to adjudicate a narrow dispute if and when one party invokes their

jurisdiction.
Documents and Testimony from Former White House Counsel Donald McGahn

The White House has suggested that the documents sought by the Committee from former White
House Counsel Don McGahn “implicate significant Executive Branch confidentiality interests and
executive privik:gc,”48 but to my knowledge has not moved to formally invoke executive privilege.
For at least three reasons, the White House lacks a strong foundation for an assertion of executive
privilege over all of the documents in the possession of former WH Counsel McGahn. First, the
White House did not assert any privilege with respect to McGahn’s provision of information to the
Special Counsel’s Office, nor did it object on the basis of privilege to the release of the largely
unredacted report. This may not constitute a waiver as to all of the documents in McGahn’s
possession, but as to those materials that were incorporated into the now-public repott, there is no

longer any strong claim of privilege.

Second, the President has made numerous public statements, as recently as this week, to put before
the public his version of his conversations with Don McGahn. On April 25, the President tweeted
that he “never told the White House Counsel Don McGahn to fite Robert Mueller.”” On May 11,
he tweeted that “T was NOT going to fire Bob Mueller, and did not fire Bob Mueller. In fact, he

45 Subpoena to the Honorable William P. Barr (Apnl 18, 2019),

https:/ /assets.documentcloud.org/documents/ 5993566/ 1-4-KgVnkxM9Muaz 7AAKgh3w.pdf.

461 SprCrAL COUNSEL ROBERT S, MUELLER T, REPORT ON T11E INVESTIGATION INTO RUSSIAN INTERFERENCE IN
THE 2016 PRESIDENTIAL BLECTION 13 (2019), hitps://games-
cdn.washingtonpost.com/notes/prod/default/documents/ £5fe536¢-81bb-45be-86e5-a9 fee9794664 /note/a8d336ef-
€98d-4a08-987d-b4c154b22700.pdf.

7 Chatlie Savage, Trump Vows Stonewall of “AN" Honse Subpoenas, NY. TIMES, Apr. 24, 2019.

# Letter from Pat A. Cipollone, Counsel to the President, to Jerrold Nadler, Chatrman of the House Committee on the

Judiciary, 116th Cong. (May 7, 2019), https:/ /int.nyt.com/data/documenthelper/812-cipollone-letter-
megahn/6500{55136eaeleebaf3/ optimized/ full. pdf.

4 Donald J. Trump ({@realdonaldtrump), Twitter (April 25, 2019, 4:47 AM),

https:/ /twitter.com/realDonald Trump/ status/1121380133137461248.
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was allowed to finish his Report with unprecedented help from the Trump Administration.
Actually, lawyer Don McGahn had a much better chance of being fired than Mueller. Never a
big fan!”® Although there is no direct judicial authority on the impact of such statements on a
privilege claim, there is some analogous authority: courts’ treatment of public statements in the
context of FOIA litigation in which the government attempts to shield certain information from
disclosure. One such case involved a request for CIA records on the usc of drones in targeted
killings. The CIA provided a “Glowar” response,” in which an agency refuses to confirm or deny
the existence of responsive records on the grounds of national security. The D.C. Circuit held
that statements by the President and other executive-branch officials effectively confirmed the
existence of a drone program, such that the CIA could not invoke Glomar.™ And the Second Circuit
teached a similar conclusion in a case seeking access to OLC documents on targeted killings; that
coutt similarly cited statements by executive-branch officials in concluding that the executive branch

had waived its right to claim that the documents at issue were exempt from disclosure.”

Third, there is strong evidence, detailed in the Mueller Report, that the exchanges between the
President and Don McGahn contain evidence of misconduct™—something both the courts and the
executive-branch itself have suggested is an impermissible use of the privilege.

CONCLUSION

A strong executive privilege and strong congressional oversight authority are both important
principles. For decades, it has been possible to give expression to both.

The sequence of events set forth in the House Committee Report and related letters suggests that
the conduct of the WH poses tisks to both: first, it threatens Congress’s ability to conduct
meaningful investigation and oversight; second, if the White House continues on this path and a
court ultimately renders 2 decision on the dispute, these events could result in judicial curtailing of
the privilege—ultimately weakening the executive branch’s ability to protect certain legitimate
categoties of information. At the same time, Congress has an independent obligation to continue to

% Donald J. Tramp (@realdonaldtrump), Twitter (May 11, 2019, 3:39 PM),

https:/ /twitter.com/realDonald Trump/status/1127342552745762816.

3t Am. Civil Liberties Union v, CLA., 710 F.3d 422, 429 (D.C. Cir. 2013) {“The President of the United States has
himself publicly acknowledged that the United States uses drone strikes against al Qaeda.”).

32 NY. Times Co. v. U.S. Dep’t of Justice, 756 F.3d 100, 114, 116 (2d Cir, 2014) (citing “the numerous statements of
senior Government officials discussing the lawfulness of targeted killing of suspected terrorists, which the [district
[cJourt characterized as “an extensive public relations campaign to convince the public that [the Administration’s]
conclusions . . . are correct”™ in concluding that “waiver of secrecy and privilege . . . has occurred”). For more on these
disputes, see Katherine Shaw, Beyond the Bully Puipiz: Presidential Speech in the Conrts, 96 TEX. L. Ruv. 71, 113 2017).

33 11 SPRCIAL COUN ROBERT S, MUELLER ITL REPORT ON THE INVESTIGATION INTO RUSSIAN INTHRFERENCE IN
111 2016 PRESIDENTIAL ELECTION 80-90 (2019), hrtps://gamesv
cdnwashingtonpost.com/notes/prod/default/documents/ f5fe336c-81bb-45he-86e5-29fee9794664/note/a8d336ef-
¢98d-4a08-987d-b4c154b22700.pdf.
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participate in the accommodations process, including by continuing to narrow the requests it has
issued.
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Chairman NADLER. Thank you very much. Professor Rosenzweig.

TESTIMONY OF PAUL ROSENZWEIG

Mr. ROSENZWEIG. Chairman Nadler, Ranking Member Collins,
members of the committee, I, too, thank you for the opportunity to
appear today and testify on the issue of executive privilege and
congressional oversight.

I confess I am somewhat surprised to be called today. As you
know, Mr. Chairman, I have testified before the House and this
committee on earlier occasions, almost always as an invited witness
of the Republican members, and in at least one instance, in sub-
stantive, but I hope polite, disagreement with you on an issue re-
lated to the domain name system. Today, however, I come to speak
about the rule of law and the virtue of its consistent application,
a premise on which I hope we can all agree. In my written testi-
mony today I made a few points which I can summarize as follows.

First, there is a long history of congressional oversight of the ex-
ecutive branch activity that dates back to the founding of the
American republic. I was delighted to hear, Congressman Collins,
that you agree with Congress’ investigative and oversight authority
because just yesterday President Trump’s attorneys argued to the
contrary before the District Court, suggesting that investigative au-
thority was limited to the executive branch, an assertion that, in
my judgment is both wrong and almost ahistorical in its nature.

Throughout our history, at least until recently, presidents have
been circumspect in their assertion of a privilege to thwart congres-
sional or criminal inquiry. Those views on the privilege have waxed
and waned over time. Throughout much of our Nation’s history,
they have bent toward accommodation of legitimate investigative
interest. Recent history sadly tells us a different tale, one of presi-
dential invocations of privilege intended to conceal wrongful con-
duct or thwart legitimate constitutional interests.

I saw much of that firsthand during the investigation of Presi-
dent Clinton, an investigation that resulted in repeated invocations
of privilege that were rejected almost uniformly by the courts.
Much the same pattern of presidential resistance to oversight can
be seen today. For me, the application of the same principles that
guided the Clinton inquiry should guide this committee. Claims of
executive privilege should be narrow, focused, and justified only by
legitimate executive interests in fostering candid advice to the
President. Broader invocations are ill considered and ought to be
rejected by this committee, by the courts to which these disputes
might fall for adjudication, and by the American public.

Indeed, it seems clear to me that the current broad-brush invoca-
tion of privilege advanced by the President stands on relatively
weaker ground than did that of President Clinton. President Clin-
ton’s invocations, unlike those at issue today, were exclusively fo-
cused on the core of the privilege, presidential communications.
And Congress’ interest in the current question of Russian electoral
interference is surely more of constitutional moment than the in-
vestigation of misconduct that surrounded President Clinton.

In addition, President Clinton, unlike President Trump, did not
seek to throw the cloak of privilege over documents that had al-
ready been disclosed to outside third parties, nor try and prevent



48

private citizens from responding to a subpoena. And all of Presi-
dent Clinton’s invocations occurred while he still faced potential
criminal liability for his wrongdoing, a circumstance that, given At-
torney General Barr’s determination, no longer applies to this
President.

Finally, this particular invocation does not occur in a vacuum,
nor is, in my judgment, this committee required to ignore the con-
text in which it arises. By any measure, the President appears to
have determined to resist almost all congressional inquiries
through a variety of means, as yesterday’s District Court hearing
demonstrates. This pattern is such that this committee may fairly
evaluate the instant invocation against that background, which
might be characterized as an attempt to avoid or, at a minimum,
delay scrutiny of his conduct.

For me, true adherence to the rule of law means that rules have
to be applied evenhandedly, regardless of whether a political party
or other interest is immediately benefitted. It means not invoking
privileges to conceal wrongdoing, and it means not invoking them
to frustrate legitimate congressional inquiry. That obligation, to be
sure, falls on all citizens, but, in my judgment, it falls even more
strongly on the President, who takes an oath to uphold the law. Ac-
cordingly, if you continue to think that President Clinton’s use of
the privilege to avoid scrutiny of his actions was violative of his
oath of office and deserving of condemnation, as I do, you can no
less about President Trump.

As James Wilson, one of the founders and members of the first
Supreme Court, put it, “Far from being above the laws, the Presi-
dent is amenable to them in his private character as a citizen.” The
framers of our Constitution rightly thought that presidents could
and should be subject to congressional oversight, and the thought-
less invocation of privilege is in derogation of that high principle.
I remain hopeful that in the end the Department of Justice and the
Administration will recognize these principles and make reasonable
accommodations to enable this committee to receive the informa-
tion it needs, while protecting the legitimate public interest em-
bodied in the privilege.

Thank you very much, Madam Chairman.

[The statement of Mr. Rosenzweig follows:]
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Executive Privilege and Congressional Oversight

Introduction

Chairman Nadler, Ranking Member Collins, and Members of the Committee, | thank you for your
invitation to appear today and to present testimony on the issue of “Executive Privilege and
Congressional Oversight.” My name is Paul Rosenzweig and | am a Senior Fellow at the R Street
Institute.’ | am also the Principal and founder of a small consulting company, Red Branch Consulting,
PLLC, which specializes in, among other things, cybersecurity policy and legal advice; and a Professorial
Lecturer in Law at George Washington University, where | teach a course on Cybersecurity Law and
Policy and another on Artificial intelligence Law and Policy.

My testimony today is in my individual capacity and does not reflect the views of any institution with
which t am affiliated or any of my various clients.

! The R Street Institute is a public policy, research, and educational organization recognized as exempt
under section 501(c}){3} of the Internal Revenue Code. it is privately supported and receives no funds
from any government at any level, nor does it perform any government or other contract work.
Information about our funding is available at: http://www.rstreet.org/about-rstreet/funding-and-
expenditures. My Truth in Testimony Disclosure accompanies this testimony.

Members of R Street testify as individuals discussing their own independent research. The views
expressed are their own and do not reflect an institutional position for the R Street institute or its board
of trustees. | thank my colleagues at R Street for their research assistance and for helpful comments on
an earlier draft of this testimony.
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Personal Background and Introduction

Given the somewhat contentious nature of the topic of today’s hearing it might be useful for me to put
my remarks into context by expanding somewhat on my personal and political background. Normally, |
prefer not to do so, since my views on policy and the law are, | hope, independent of any partisan
affiliation. But today’s topic does suggest that it is worthwhile to establish my political and philosophical
bona fides.

For most of my adult life, | have been a registered Republican. The first political act | can recall was
supporting the candidacy of Gerald Ford during a high school debate before | could legally vote. | have
been a member of the Federalist Society {a conservative and fibertarian legal group) since 1983, and
remain so to this day. | am a co-founder of Checks & Balances, a group of conservative and libertarian
attorneys founded in the fall of 2018 to speak out in defense of the rule of law.? After serving as a career
prosecutor in the Department of Justice, my legal career has included stints as a defense attorney and as
an investigative counsel for the Republican staff of the House Committee on Transportation and
Infrastructure. From 2005 to 2009, | served as the Deputy Assistant Secretary for Policy in the
Department of Homeland Security, as an appointee of President George W. Bush. in my non-legal
career, | have worked for an extended stint at The Heritage Foundation and now work, as | said, at the R
Street Institute, both generally characterized as conservative think tanks.

In short, | am a conservative. | have testified before Congress on more than a dozen occasions as an
invited witness, almost always at the request of members of the Republican party. | dare say that on
many issues of substance my policy views diverge from those of many of the members of the majority
sitting here today.

in so far as my professional career goes, my most salient experience relative to today’s hearing involves
my work on the investigation of President Clinton. From 1997 to 2000, | served as Associate
independent Counsel and then Senior Counsel in the Office of the independent Counsel (/n re: Madison
Guaranty Savings and Loan) under Judge Kenneth W. Starr. When | left the OIC in 2000, | continued to
work as a contractor for that office as well as for two other Independent Counsels on issues relating to
their inquiries and their final reports.

With that extended background in mind, | am pleased to be here to testify, as | think that the principles
of law that animated the investigation of President Clinton that | worked on 20 years ago are verities
that bear repeating. Intellectual consistency demands that our approach to questions of law must not
vary based on partisan views or political benefit and for that reason, the same principles that counseled
against President Clinton’s invocations of executive privilege apply to the evaluation of President
Trump’s claims.

2 “About Checks & Balances,” Checks & Balances, 2019. https://checks-and-balances.org/about.
Following the release of the Special Counsel’s report and the activities it documented, | joined a Checks
& Balances statement calling for continuing Congressional investigation, See “Statement from co-
founders and additional members of Checks & Balances,” Checks & Balances, April 23, 2018.
https://checks-and-balances.org/new-statement-from-checks-and-balances-on-the-mueller-report.

_—
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in my testimony today, | want to make a few points, which | can summarize as follows:

e There is a fong history of congressional oversight of executive branch activity that dates back to
the Founding of the American Republic.

* Throughout that time, at least until recently, Presidents have been circumspect in their assertion
of a privilege to thwart congressional or criminal inquiry. Though views of the privilege have
waxed and waned over time, throughout much of our nation’s history, they have bent toward
accommodation of investigative interests.

* Recent history tells a different tale — one of Presidential invocations of privilege intended to
conceal wrongful conduct and thwart legitimate inquiries. | saw much of that firsthand during
the investigation of President Clinton, an investigation that resulted in repeated invocations of
privilege that were rejected, almost uniformly, by the courts.

*  Much the same pattern of Presidential resistance to oversight can be seen today. For me, the
application of the same principles that guided the Clinton inquiry should guide this committee.
Claims of executive privilege should be narrow, focused, and justified only by legitimate
executive interest in fostering candid advice to the president. Broader invocations (as, for
example, with attempts to prevent private citizens from testifying or to conceal documents that
have already been released to third parties) are ill-considered and ought to be rejected by this
committee, by the courts to which these disputes might fall for adjudication, and by the
American public.

e Finally, true adherence to the rule of law means that rules have to be applied even-handedly,
regardiess of whether a political party or other interest is immediately benefited. It means not
invoking privileges to conceal wrongdoing; and it means not invoking them to frustrate
legitimate congressional inquiry. That obligation falls on all citizens but, in my judgment, it falis
even more strongly on the president, who takes an oath to uphold the law. Accordingly, if you
continue to think that President Clinton’s use of the privilege to avoid scrutiny of his actions was
violative of his oath of office and deserving of condemnation—as | do—you can say no less
about President Trump.

The Long History of Congressional Oversight

Congress’s authority to demand and receive information from the executive has been recognized from
the founding. At the Philadelphia Convention, George Mason emphasized that members of Congress
“are not only Legislators but they possess inquisitorial powers. They must meet frequently to inspect the
Conduct of the public office.”? As James Wilson, a framer and later Supreme Court justice, emphasized
in his writings and lectures, the House would constitute the “grand inquest of the state” and “diligently
inquire into grievances, arising both from men and things.”*

3 Max Farrand, The Records of the Federal Convention of 1787 (1911), 2 Farrands 206, quoted in United
States House of Representatives, “Investigations & Oversight,” United States Congress.

https://history. house.gov/Institution/Qrigins-Development/Investigations-Oversight,

4 Kermit L. Hall and Mark David Hall, eds., Collected Works of James Wilson {Liberty Fund, 2007), it, p.
74. htip://if-oll.s3.amazonaws.com/titles/2074/Wilson 4141 EBk v6.0.pdf.
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in 1792, President Washington and his cabinet recognized this principle—that the House is “an inquest”
and “may institute inquiries,” while “the Executive ought to communicate such papers as the public
good would permit,” refusing only those “the disclosure of which would injure the public.”®

in this, as in so many things, Washington set a precedent that guides us to this day. The occasion was
the St. Clair disaster, a military defeat in indian country that resulted in the death of more than 650 men
and the wounding of more than 250 others. it was likely the most significant indian victory over
American forces in the history of the nation—more than triple that of Little Bighorn, for example.

Congress undertook an inquiry into the military failure. They saw the separation of powers not as a
prohibition on one branch examining the conduct of another, but as a means of checking the growth of
power in any branch. And so, Congress chartered a select committee to examine the disaster.

When the committee asked the War Department for records, it caused a fair amount of consternation in
the Cabinet {or so Thomas Jefferson tells us). Nobody was sure whether or not the House had the
authority to make such a request for information or whether the Washington administration had a duty
to answer. Ultimately, Washington, in effect, asserted for the first time the existence of what we have
come to think of as executive privitege. But he did so in a way that preserved executive prerogative
while also accommodating legitimate congressional interest.

Washington’s successors, at least until the current administration, have recognized an obligation to
provide information to Congress. As Mark Rozell has observed:

Although executive privilege is a legitimate power with constitutional “underpinnings,”
it is not an unlimited, unfettered presidential power. Traditionally, presidents who have
exercised executive privilege have done so without rejecting in principle the legitimacy
either of Congress to conduct inquiries or of the judiciary to question presidential
authority. For the most part, presidents have recognized the necessity of a balancing
test to weigh the importance of legitimate competing institutional claims.®

The Fundamentals of Executive Privilege

Against that historical background the current contours of the executive privilege have developed. While
much of the law and policy of the issue is unclear and often the product of negotiation and
accommodation between the various branches of government, there are certain aspects of the question
that are relatively well-settied.

5 1 Writings of Thomas Jefferson 304 {Andrew Lipscomb, ed. 1903), quoted in William P. Barr,
“Congressional Requests for Confidential Executive Branch Information,” (June 19, 1989).
https://www.justice gov/file/24236/download.

5 Mark Rozell, Executive Privilege: The Dilemma of Secrecy and Democratic Accountability (The Johns
Hopkins University Press, 1994), p. 62.
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¥k ok

First, there is a positive value to the privilege. Broadly speaking, the idea is that we wish to enable the
advice that senior officials give the president, which often involves matters of national security and
domestic economic prosperity, and is of critical importance to the nation. A president will often have
private conversations with members of his Cabinet or the administration. it hardly seems plausible that
a president could do his or her job and fulfill their constitutional obligations without the candid advice of
senior advisors. It is thought that protecting the confidentiality of these conversations will foster open
communication.

And so, executive privilege extends not just to the legal advice that the president receives but, at least in
theory, to all of the many communications that take place within the executive branch that are intended
to develop policy for the benefit of the president. As the Supreme Court said in United States v. Nixon
while reviewing President Nixon's claim of privilege, there is a “valid need for protection of
communications between high government officials and those who advise and assist them in the

performance of their manifold duties.”’

Given such theoretical grounding, we have come to recognize that the phrase “executive privilege” is
really a general term that covers a number of different, more-specific types of privilege. In assessing any
claim, it is therefore critical to consider which of these types of specific privilege is under consideration.
Broadly speaking, these sub-categories include: presidential communications, law enforcement
investigative information, internal deliberations not involving the president directly (also sometimes
called the deliberative processes privilege), confidential national security or diplomatic information
{including classified information}, and information related to the governmental attorney-client
relationship.

Over time, | have come to believe that some of these sub-categories (like immediate communications
with a president) are closer to the core of the constitutional values protected by the executive privilege
than others (such as, for example, law enforcement investigative information) at least in part because
they more directly serve the value of enabling presidential exercise of Article U authority. To be sure,
there are confidentiality values in protecting the wholesale disclosure of other categories of information
(such as law enforcement files), but the sensitivity of those documents often must yield to the
committee’s need for information.

* kK

Second, it is abundantly clear the privilege (in all of its forms) is not absolute. That’s why Richard Nixon
ultimately lost his effort to prevent disclosure of the tapes he had made of conversations in the White
House. Nixon asserted that the confidential nature of the conversations made all of them privileged
against disclosure but the Court rejected Nixon's extreme reading that he had an absolute power to
withhold the tapes, saying:

7 United States v. Nixon, 418 U.S. 683 (1974).

I —
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To read the Article Hl powers of the President as providing an absolute privilege as
against a subpoena essential to enforcement of criminal statutes on no more than a
generalized claim of the public interest in confidentiality of nonmilitary and
nondiplomatic discussions would upset the constitutional balance of “a workable
government” and gravely impair the role of the courts under Article (1.8

And, one might add, quite obviously it might also impair the role of Congress under Article I.

The Court’s balancing test suggests that the more significant the investigative interest, the greater the
likelihood that the privilege should yield. As in Nixon, a criminal investigation would seem to be a high-
value investigative interest, as would a congressional inquiry into presidential misconduct. By contrast,
perhaps, a congressional interest directed at a more mundane legislative objective {say, reform of the
carried-interest tax deduction to cite as abstruse an example as | can imagine), however important a
topic it might be, is likely to carry lesser weight and less successfully justify piercing the privilege.

¥k

Third, as my former colleague at The Heritage Foundation, Todd Gaziano, wrote over seven years ago,
when the subject of inquiry is a congressional investigation, the president bears a burden of
accommodation:

{Tlhe president is required when invoking executive privilege to try to accommodate the
other branches' legitimate information needs in some other way. For example, it does
not harm executive power for the president to selectively waive executive privilege in
most instances, even if it hurts him politically by exposing a terrible policy failure or
wrongdoing among his staff. The history of executive-congressional relfations is filled
with accommodations and waivers of privilege. In contrast to voluntary waivers of
privilege, Watergate demonstrates that wrongful invocations of privilege can seriously
damage the office of the presidency when Congress and the courts impose new
constraints on the president's discretion or power (some rightful and some not}.*

Gaziano even went so far as to characterize an invocation of privilege to cover up wrongdoing as an
“ittegal invocation.”*®

Congressional Interpretation of the Privilege

The legislative and executive branches have fundamentally different views of the scope of executive
privilege and these no doubt reflect their different institutional roles in our government.

8 1d. at 707.
% Todd F. Gaziano, “Executive Privilege Can’t Shield Wrongdoing,” The Heritage Foundation, June 22,
2012, https://www.heritage.org/the-constitution/commentary/executive-privilege-cant-shield-

wrongdoing.
0 bid.

-
6



55

Some constitutional scholars and members of Congress have argued that the executive has little or no
authority to withhold any information from Congress. Raou! Berger famously maintained that executive
privilege was a “myth,” contending that the framers intended Congress to be a “grand inquest,” with
powers modeled on the historic powers of the British Parliament. Prominent members of Congress have
also expressed skepticism of executive privilege. Representative John Moss, for example, “vigorously
opposed the use of executive privilege by presidential administrations” and pressed every
administration from Kennedy to Ford to adopt an explicit policy that it could only be invoked by the
president personally.* Indeed, as University of Chicago law professor Aziz Hug has noted, the concept of
executive privilege lacks any firm textual foundation at all in the Constitution—it exists, if at all, by
implication from other provisions of the Constitution like the vesting clause and the structural
requirements of the system, which is to say it is on relatively weaker ground than explicitly authorized
constitutional powers.*?

Nevertheless, as a matter of practice, Congress has generally accepted the legitimacy of the qualified
presidential communications privilege recognized in Nixon, even though the Supreme Court noted that
it was not addressing how the president’s interests in confidentiality were to be balanced against
congressional demands for information. it has also tacitly accepted the “states secrets” branch of the
privilege (i.e., military and diplomatic secrets), with the caveat that there are now established and
usually trustworthy mechanisms, such as the intelligence committees, through which such information
can be shared.

By contrast, under presidents of both parties, the executive branch has taken a much broader view of
the privilege, arguing that it extends beyond presidential communications and state secrets to include
deliberative process at the agency level, law enforcement information (particularly with respect to open
faw enforcement files), and attorney-client and work-product material.

Aside from a single district court decision {involving the Fast and Furious investigation), no court has
ever recognized that any of these latter types of privilege apply to congressional inquiries and Congress
has routinely rejected the idea that executive privilege applies in these areas.®

* Kk

Finally, as Rozell details, even the executive recognizes that the privilege is not absolute. Every modern
president has accepted at least theoretical limitations on the invocation of executive privilege,

11 Rozell, pp. 11, 14-20 and 47.

12 Aziz Hug, “'Executive privilege’ is @ new concept built on a shaky legal foundation,” The Washington
Post, May 12, 2019. https://www.washingtonpost.com/outlook/executive-privilege-is-a-new-concept-
built-on-a-shaky-legal-foundation/2019/05/10/fa92b82e-7292-11e9-%eb4-

082815389013 story.htmi?utm term=.0adcal0iObll.

3 see Committee on Qversight and Government Reform v. Lynch, 156 F.Supp.3d 101 (D.D.C. 2016).
Counsel for the House of Representatives recently notified the court of appeals of a settlement of the
matter that included a commitment by both the House and the Executive Branch not to rely on this
decision {or an earlier decision on standing, Committee on Oversight and Government Reform v. Holder,
979 £.Supp.2d 1{D.D.C. 2013}}, in any subsequent litigation.
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particularly the requirement that it must {ultimately) be invoked by the president personally.™ In fact,
even Richard Nixon adopted a policy limiting the use of executive privilege, promising that it would be
exercised only “in the most compelling circumstances and after a rigorous inquiry into the actual need
for its exercise” and “with specific Presidential approval.”

Senator Sam Ervin, however, was not satisfied with Nixon’s implementation of this policy and supported
a bill that would have required any assertion of executive privilege to be accompanied by a signed
statement of the president invoking the privilege. Ervin’s caution was wise. When the Senate Watergate
hearings began, “Nixon tried to prevent his present and former aides from testifying by threatening a
claim of executive privilege that would stop the committee from questioning them.” Ervin responded by
calling a press conference, which he ended “by threatening to have the aides arrested if the president
did not allow them to testify publicly and under oath before the Senate committee.”?®

in the decades following Watergate, the stigma of executive privilege was such that administrations
were motivated to reach an accommodation with Congress before a president was forced to make a
decision to formally invoke it. However, as time passed, presidents have become more willing to invoke
{or at least threaten to invoke) the privilege. Moreover, the Office of Lega! Counsel has undermined the
use of the criminal contempt statute in cases involving the assertion of executive privilege. In the
absence of any reliable mechanism for enforcing congressional subpoenas and with no deadlines for
asserting executive privilege, it has become increasingly attractive for the executive branch to stonewall
and delay in response to congressional demands for information.*”

0k %

If I could summarize this broad expanse of law and history it would be as follows: While the legal rules
are important, in this context, they are more like guideposts than firm mandates. You should therefore
be wary of anyone who is excessively doctrinal on the question of what the “rules” are. In my judgment,
the key to resolving most executive privilege disputes is accommodation. Congress needs information to

4 Rozell, pp. 47-48 and 84-141.

18 Kart E. Campbell, Senator Sam Ervin, The Last of the Founding Fathers (The University of North
Carolina Press, 2007}, p. 239. See also, Rozell, pp. 63-66. | can find no record of how Ervin thought he
would implement his threat of arrest, should it have become necessary.

16 Campbell, p. 285.

7 Senate Select Committee v. Nixon, 498 F.2d 725 (D.C. Cir. 1974}, denied the Senate committee access
to the Watergate tapes in large part because the House Judiciary Committee, which was conducting
impeachment proceedings, already had possession of the tapes. This holding is often used by the
executive branch to suggest that Congress’s interest in obtaining executive information is less
compelling when it is merely for oversight purposes. This reading, however, is controversial and should
be of no assistance to the executive branch when Congress is conducting an investigation preliminary to
the consideration of impeachment questions. See, Todd Garvey, Presidential Claims of Executive
Privilege: History, Law, Practice, and Recent Developments, Congressional Research Service, Dec, 15,
2014, pp.2-4. https://fas.org/sgp/crs/secrecy/R42670.pdf.
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do its job. The executive branch may have a legitimate interest in protecting certain materials from
disclosure, and that is either a formula for accommodation or for confrontation.

The Clinton Privilege Fights

Against this backdrop of history and these general principles, | want to review some of our experiences
with the investigation of President Clinton. | raise this history not to re-litigate the merits of that inquiry,
which are now well-settled by the judgment of history. Rather, | want to use the experience as a lens
through which to view current events.*®

In the opinion of independent Counsel Starr {in his report to Congress), there was “substantial and
credible information” that the president’s repeated and unlawful invocation of executive privilege was
inconsistent with his duty to faithfully execute the laws of the United States and constituted grounds for
potential impeachment. In making this recommendation, the Independent Counsel was echoing the
history of Watergate. in 1974, when this committee drafted articles of impeachment for the House to
consider, the third article adopted recommended impeachment on the ground that the president had
refused to comply with lawful subpoenas from Congress, in part by the wrongful invocation of executive
privilege. Starr’s report to this body suggested that Clinton had acted similarly, albeit with respect to a
criminal investigation rather than a congressional one.

The Starr report recounts a history that echoes recent events. It recalls President Clinton’s promise on
public TV that he would “cooperate fully” with the investigation into his contacts with Ms. Lewinsky. We
are reminded that in 1994, Lloyd Cutler, then the White House counsel, issued a legal opinion directing
that the Clinton administration not invoke executive privilege in cases involving allegations of personal
wrongdoing.*®

In the end, however, those promises were unavailing. During the course of the Lewinsky investigation
President Clinton invoked the presidential communications version of the executive privilege and the
governmental attorney-client version of the privilege with respect to five witnesses: Bruce Lindsey,
Cheryl Mills, Nancy Hernreich, Sidney Blumenthal and Lanny Bruer.

He withdrew one claim before litigation and lost the remaining claims in a ruling by the district court.?
The breadth of the claim was, in some cases, striking. For example, Cheryl Mills {who was, at the time a
Deputy White House Counsel) not only claimed privilege over internal communications with the

president and other senior staff but also asserted that her communications with the president’s private

18 | take most of what follows in this section from the “Referral from Independent Counsel Kenneth W,
Starr in Conformity with the Requirements of Title 28, United States Cod, Section 595(c),” House Doc.
105-310 (Sept. 11, 1998) [hereinafter Starr Report].

% Memorandum for all Executive Department and Agency General Counsels from Lloyd N. Cutler,
Special Counsel to the President, “Congressional Requests to Departments and Agencies for Documents
Protected by Executive Privilege,” September 28, 1994.

20 in Re Grand Jury Proceeding, 5 F. Supp. 2d 21 (D.D.C. 1998); see also, In re: Bruce R. Lindsey, 158 F.3d
1263 {D.C. Cir. 1998) (affirming the district court).
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lawyers {who, of course, are not part of the executive branch) were protected by the presidential
privilege.

Even more ambitiously (if that is the proper word), President Clinton attempted to craft a new form of
executive privilege related to, but distinct from, the privilege against the disclosure of law enforcement
information. He authorized the assertion of a “protective function” privilege that would have permitted
Secret Service agents to refuse to testify before a grand jury as to their observations of behavior that
was the subject of a criminal investigation. The reasoning was {again echoing the confidentiality
argument that undergirds the presidential communications branch of the privilege) that if agents could
be called to testify, then a president would push the agents away, increasing his personal risk.

In a letter to the White House, Independent Counsel Starr wrote:

We recognize the interests of the Secret Service and the Department in ensuring the
continued safety of the President and future Chief Executives, We also believe that the
inevitable delay that will result from litigating the ‘protective function privilege’ will
hinder the grand jury’s investigation and be against the best interests of the country.?

In May 1998, District Judge Norma Holloway Johnson determined that Secret Service agents had no such
privilege, writing:

In the end, the policy arguments advanced by the Secret Service are not strong enough
to overcome the grand jury’s substantial interest in obtaining evidence of crimes or to
cause this court to create a new testimonial privilege. Given this and the absence of
legal support for the asserted privilege, this court will not establish a protective function
privilege [against giving testimony].2?

On appeal, this effort to create a sort of loyal Praetorian Guard was unavailing and rejected by the court
of appeals.®®

In short, from my own personal perspective, the history of the Clinton experience teaches us that the
invocation of an executive privilege is sometimes the refuge of one who is concealing misconduct. it is
also frequently asserted in an overbroad manner as a way of thwarting or delaying an inquiry. | trust we
can all agree that, when used in that manner, the invocation is both ill-founded legally and contrary to
basic principles of the rule of law that demand the accountability of the president for his or her actions.

21 Kenneth W. Starr, “Re: Presidential Invocation and Waiver of the Proposed ‘Protective Function
Privilege’,” Letter to the White House, April 28, 1998, p. 2.
http://www.cnn.com/ALLPOLITICS/1998/05/20/secret service.docs/starr. letter/2 jpg.
2 Andrew Glass, “Secret Service agents ordered to testify in Lewinsky scandal,” Politico, May 22, 2018.
https://www.politico.com/story/2018/05/22/iudge-orders-secret-service-agents-to-testify-in-lewinsky-
scandal-may-22-1998-599428.
3 In re Sealed Case, 148 F.3d 1073 (D.C. Cir. 1998).

—
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President Trump’s Invocation of Privilege

Today, we face a situation with many echoes from that earlier time. Unlike President Washington’s
original, generous and accommodating construction of his obligation to enable congressional oversight,
President Trump, echoing Presidents Nixon and Clinton, has seemed to erect the executive privilege as a
barrier to oversight and inquiry into his own conduct.

President Trump’s “protective” invocation is broad and comprehensive. it nominally covers several
things: First, and most obviously, it purports to cover all of the redacted material that Attorney General
Barr has removed from the Mueller report. Second, it purports to cover all of the underlying documents
and materials gathered by the Mueller investigative team as part of their efforts. As such, the invocation
seems to resonate with a number of strands of executive privilege almost all of which ought, in the end,
to yield to this committee’s legitimate interests.

LR 2]

Let us first consider the redactions themselves. As the committee is well aware, the redactions made by
the Attorney General involved four categories: (1) national security, including material identified by the
intelligence community as “potentially compromising sensitive sources and methods”; {2} material that
relates to or would harm ongoing investigations, of the sort that may be kept confidential under the
Freedom of Information Act; (3) materials that would compromise personal privacy; and (4) materials
relating to grand-jury investigations.

We can start with the obvious—that compromises of personal privacy are not a matter for executive
privilege. They may raise prudential concerns about good poficy and may even involve application of
statutory law, but none of the existing sub-categories of the privilege align, in any way, with the idea of
personal privacy of non-government employees. Indeed, almost by definition, the executive branch’s
privilege cannot cover non-executive individuals.

Let me also briefly address the first category: national security matters that may include classified
material. At the core of executive confidentiality requirements, this sort of material has long been
recognized as potentially privileged. But as our history indicates, as far back as Washington, such
questions are best addressed on a case-by-case basis, with any number of accommodations possibie
(limited distribution, for example) and perhaps, the engagement of the intelligence committee. |
suspect that if the president’s invocation were limited to this category a ready and quick
accommodation would be reached.

3Ok K

| want to focus the remainder of my remarks on the facially overbroad assertions that underlie the
second and fourth categories of the redactions and which {at least if public reports are to be credited)
have been extended beyond the four corners of those categories to include all related investigative
matters (like FBI 302s — that is, notes of interviews), documents shared with third parties and even (or
so it seems) to an invocation intended to prevent percipient witnesses from testifying.

11
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To begin with, redactions and limitations involving harm to ongoing matters, law enforcement
information, and grand jury materials do sound in the executive privilege but, by any measure, they are
less weighty than other core executive privilege claims. For one thing, none of them involve direct
presidential communications. For another, unlike classified matters, none of them are likely threats to
our nationat security.?* Thus, the underlying grounds of effective executive action that animate the
privilege generally are weaker in this context than, for example, in the context of diplomatic discussions
with the president.

indeed, my own personal experience is that law enforcement materials are frequently turned over to
Congress and are the subject of your oversight and review. | recall quite vividly my service as a trial
attorney in the Environmental Crimes Section of the DOJ. In the early 1990s, it came to pass that the
office had determined to decline prosecution of a particular matter that arose in Hawail. That
declination was controversial especially in that it came over the objection of the investigators at the EPA
who had presented us with the matter.

Given the difference of views, Congress got involved. Over the objections of political officials in the Bush
White House and at the Department of Justice, a decision was eventually made to turn over our case
files to the House Energy and Commerce Committee {then-chaired by Congressman John Dingell). |
personally sat for several hours of depositions to review the investigative steps | had taken and the
prosecutorial judgments that |, and my superiors, had made. You may well imagine that as a young trial
attorney—barely five years out of law school—1 found the experience daunting in the extreme, and
most unpleasant. And | think it was a grave mistake for the DOJ not to have worked harder to defend me
against an effort to examine the work of career line prosecutors. But | don’t think anyone doubted the
lawfulness of Congress’s investigation nor did any official seriously contemplate a wholesale invocation
of privilege to prevent the inquiry. In fact, quite to the contrary, although we sought to convince the
committee to focus its questioning on accountable political officials rather than careerists such as me,
we all understood that, in the end, we were obliged to respond in a full-and-complete manner.

2 To be sure, the category of grand jury material is subject to other law [namely Rule 6(e} of the Federal
Rules of Criminal Procedure] that may restrict its disclosure, but that is not a claim of executive privilege.
Nor is it likely to be a barrier to this committee’s inquiry. As McKeever v. Barr, No. 17-5149 (D.C. Cir. Apr.
7, 2019) (petition for rehearing en banc pending),
https://www.documentcloud.org/documents/5796185-Mckeever-Cade-20190405 htmi, makes clear,
the limitations of Rule 6{e) can accommodate a congressional inquiry if it addresses the type of
governmental misconduct that could be grounds for impeachment. More importantly, as the D.C, Circuit
held in /n re Sealed Case No. 99-3091, 192 F.3d. 995 (D.C. Cir. 1999}, the protections of Rule 6(e) are
limited to matters that actually occur before a grand jury {such as transcripts of proceedings) or are
immediately preliminary to a grand jury proceeding. The prohibition on disclosure does not encompass
internal prosecutorial deliberations, draft indictments or interview notes and, as such, this category is
likely to be quite modest in scope and irrelevant to the bulk of this committee’s subpoena.

5 Although the Department of Justice has long had a formal policy that investigative materials are
confidential and that congressional access would not be in the public interest, Congress has never
acquiesced in that judgment and as my own experience demonstrates, it has been honored as much in
the breach as in its application. See 40 Op. Att'y Gen. 45 (1941).

12
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Notwithstanding my general view that privilege claims are best examined on a case-by-case basis with
respect to specific instances of testimony or specific documents, three overarching general
considerations should inform this committee’s response to President Trump's wholesale privilege
invocation with respect to law enforcement materials.

e First, this invocation does not occur in a vacuum, nor is this committee required to ignore the
context in which it arises. By any measure, the president has determined to resist all
congressional inquiries through a variety of means. By one count, he is currently defying as
many as 20 different efforts to examine his conduct.? Not all of these involve executive
privilege. Indeed, some involve the form of non-assertion of a privilege, in a manner that
deviates from well-settled executive practice that goes back more than 30 years to President
Reagan.?” Perhaps some of these invocations of privilege and refusals to assist congressional
investigation are well-meaning and well-justified. But the pattern of resistance is such that this
committee may fairly evaluate the instant invocation against that background and, rightly in my
view, conclude that much of the president’s resistance is undertaken in bad faith in an attempt
to avoid, or at a minimum delay, scrutiny of his conduct.

s Second, the claim of privilege is especially weak where it appears to be designed to thwart
congressional inquiry into presidential wrongdoing. Indeed, some have called this type of effort
an “illegal invocation” that is, itself, ground for concern. Here, as more than 800 former federal
prosecutors with experience in the administrations of both parties have said, the evidence
already public in Special Counsel Mueller’s report strongly evinces that the president has
engaged in criminal conduct. Indeed, for them, the question is not even a “matter{...] of close

6 Rachel Baude and Seung Min Kim, “A guide to 20 inquiries Trump and his allies are working to
impede,” The Washington Post, May 12, 2019. https.//www.washingtonpost.com/politics/a-guide-to-
20-inquiries-trump-and-his-allies-are-working-to-impede/2019/05/11/83114574-733a-11e9-9eb4-
08285389013 story.html?utm term=.a7e3158f9dbc.
27 See, e.g., Ronald Reagan, “Memorandum from President Ronald Reagan for the Heads of Executive
Departments and Agencies, on Procedures Governing Responses to Congressional Requests for
Information,” The White House, Nov. 4, 1982, https.//www.govinfo.gov/content/pkg/GPO-CHRG-
REHNQUIST/pdf/GPO-CHRG-REHNQUIST-4-16-4.pdf. The case law leaves open many questions about
the proper application of executive privilege, including “whether the President must have actually seen
or been familiar with the disputed matter; whether the presidential privilege encompasses documents
and information developed by, or in the possession of, officers and employees in the departments and
agencies of the executive branch, outside of the Executive Office of the President; whether the privilege
encompasses all communications with respect to which the President may be interested or is confined
to presidential decision making and, if so, whether it is limited to a particular type of presidential
decision making; and precisely what kind of demonstration of need must be shown to overcome the
privilege and compe! disclosure of the materials.” Todd Garvey, Presidential Claims of Executive
Privilege: History, Law, Practice, and Recent Developments, Congressional Research Service, Dec, 15,
2014, https://fas.org/sgp/crs/secrecy/R42670.pdf.

—
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professional judgment.”?® Though this committee should not, of course, prejudge the case in the
absence of a complete record, the prima facie validity of the allegations is further ground to
justify broad congressional access to the materials in question and also to judge the presidential
invocation as comparatively weaker that other variants of the privilege.

o Third, the Attorney General's determination that the president has not committed any crime
and thus to exonerate him of any criminal wrongdoing has the effect of reducing, if not
eliminating, much of the executive interest in the confidentiality of law enforcement
information. As the Office of Legal Counsel has noted:

Once an investigation has been closed without further prosecution, many of the
considerations previously discussed lose some of their force. Access by Congress to
details of closed investigations does not pose as substantial a risk that Congress will
be a partner in the investigation and prosecution or will otherwise seek to influence
the outcome of the prosecution; likewise, if no prosecution will result, concerns
about the effects of undue pretrial publicity on a jury would disappear.

It would seem, therefore, that the Attorney General’s decision to close the criminal investigation of the
president further weakens the executive claim of privilege.?

One final, broad point is worth making ~ however weak President Clinton’s invocation of the privilege
was {and | think it was not well-founded), it was systematically stronger than that of President Trump
today. First, it is clear that, however ill-founded the claims might have been, Clinton’s privilege
invocation was related to core presidential communications that merit the highest degree of protection.
By contrast, as we are discussing, President Trump’s invocation has wandered much further afield, to
include the protection of law enforcement information and even personal privacy of non-executive
individuals. Second, Clinton’s invocation was related to his own personal conduct, a circumstance that,
while significant, was of little systematic import to the nation, and thus, arguably, was of less
importance to Congress. By contrast, the investigation of Russian interference into our elections that is
at the bottom of the special counsel’s investigation is a critical matter for the nation, and so this
committee’s justification for inquiring into the matter is all the greater. In short, President Clinton’s
efforts to interpose an executive privilege, which were in my judgment properly rejected, were on a
stronger footing than the invocation facing this committee today.

8 pOJ Alumni Statement, “Statement by Former Federal Prosecutors,” May 6, 2019,
https://medium.com/@dojalumni/statement-by-former-federal-prosecutors-8ab7691c2aal.

2 Charles J. Cooper, “Response to Congressional Requests for Information Regarding Decisions made
Under the Independent Counsel Act,” 10 U.S, Op. Off. Legal Counsel 68, 77 {1986).
https://www.justice.gov/sites/default/files/olc/opinions/1986/04/31/op-olc-v010-p0068_O.pdf.

30 As the Barr redactions indicate, this argument is not applicable to some ongoing matters (e.g. relating
to Roger Stone) that have not yet closed. Likewise, if there were any material connected to ongoing
criminal investigations of President Trump personally {for example, the much-rumored investigations in
the Southern District of New York) those, too, would be more highly protected as ongoing, open
matters.

14
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Let me now turn to some specific questions that are raised by the president’s invocation of a privilege.
While we could profitably go through each aspect of the invocation in detail, two particular aspects
seem worthy of specific consideration, both on their own merits and for the light they shed on the
broader question.

First, consider this committee’s pending document subpoena to former White House Counsel Dan
McGahn. It appears that the current White House Counsel is of the view that the records provided to
Mr. McGahn remain subject to White House control, and may be prevented from disclosure by exercise
of an executive privilege, [Notably, his letter to this committee does not actually appear to invoke the
privilege—vet another example of the way in which this administration’s practice reminds me of
President Clinton’s efforts to prevent cooperation without the formal necessity of a privilege
invocation.]*

Leaving aside whether or not the president might have been able to assert a plausible deliberative
process privilege over the documents in question in the first instance, there can be little doubt that the
current assertion is without solid legal foundation. As | understand it, the subpoena to Mr. McGahn
involves documents that were provided to him and to his counsel in connection with their preparation
for the Mueller investigation. To my mind, the law here is abundantly clear that disclosure to an outside
third party (here Mr. McGahn's attorney) constitutes a waiver of any claim of executive privilege.
Indeed, this case is on all-fours with the holding of the D.C. Circuit in In re Sealed Case (Espy), which also
involved disclosure to the attorney for a former government official, and clearly determined that the
White House “waive[s] its claim of privilege in regard to specific documents that it voluntarily reveal[s]
to third parties outside the White House.”32

Thus, while the administration may take the position that there has been no waiver of executive
privilege, it would seem that the real question is the scope of the waiver that has occurred. At a
minimum, the privilege would seem to be waived as to all documents previously disclosed to third
parties and as to testimony related to those portions of the Mueller report that have already been made
public.3 | find it completely implausible to argue, for example, that this committee is only entitled to get
Mr. McGahn's story with respect to President Trump’s telling him to lie through Mueller’s narration of
the event. At a minimum, the committee should be able to get Mr. McGahn's actual statements and
records on which Mueller based his report and the documents produced to his attorney, as weli as to
question McGahn directly about the incident.

31 Thus, to the extent that the invocation has not yet been made, the subpoena recipient is not excused
from compliance with the committee’s subpoena. The privilege only applies when, and if, a showing has
been made that a particular individual record satisfies the prerequisites for the invocation of the
privilege. See, e.g., Committee on the Judiciary v. Miers, 558 F.Supp.2d 53 (D.D.C. 2008}.

32 in re Sealed Case, 121 F.3d 729, 741-42 (D.C. Cir. 1997).

33 There is a plausible argument based on Espy that the scope of the waiver should be narrowly
construed. But that narrowness cannot apply to matters that have actually been disclosed. The extent to
which it applies to related collateral matters is a more difficult question.
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One other potential invocation of the privilege bears mentioning. If the president’s public statements
are to be taken at face value, he intends to try and prevent private citizens who never worked for him in
any official, governmental capacity from testifying before this committee regarding his interactions with
them.

It is easy to see why the president might wish this were the case. To cite but one example from the
current docket of issues facing you, among the information that is being withheld under the president’s
invocation of privilege is Corey Lewandowski’s 302s (the FBI's notes about his interview with them). The
committee is rightly interested in determining whether President Trump told Mr. Lewandowski to
pressure Attorney General Sessions to “un-recuse” himself from overseeing the Mueller investigation.
No matter what your legal view on the merits of the claim with respect to notes of interview are, it is fair
to say that any court fight will result in a lengthy legal battle that will delay this committee’s work. By
contrast, the expedient of calling Mr. Lewandowski to testify should not engender a legal assertion of
privilege and would give this committee direct access to the testimony of a percipient witness.

There can be no colorable executive privilege claim over the president’s conversations with a private
citizen. As the Espy case we just discussed makes clear, it is a complete waiver of any executive privilege
to disclose matters to non-executive branch individuals who are outside third parties. The nearest
analogy | can find in the Starr investigation for such a frivolous claim would be if then-Deputy White
House Counsel Cheryl Mills had asserted that a privilege protected her communications with the private
attorneys of present and former employees of the Clinton White House.

Were President Trump to extend his claim this far, it would be a Nixonian excess. As I've already
recounted, “Nixon tried to prevent his present and former aides from testifying by threatening a claim of
executive privilege that would stop the committee from questioning them.” Ervin’s response—to
threaten their arrest—abated Nixon’s effort®® and President Trump’s similar suggestion should, likewise,
be met with derision.

Indeed, to put this point as bluntly as possible, were President Trump to attempt to invoke the executive
privilege to prevent a private citizen like Corey Lewandowski from testifying before this committee as to
matters that the president conveyed to him while Lewandowski was a private citizen, it would be as
absurd an invocation as if President Clinton had tried to use the same theory to prevent Vernon jordan
from speaking about their interactions.

Conclusion

The invocation of executive privilege ought to be a moment of high consideration and thoughtfulness
for the executive branch. Sadly, today, it increasingly appears that the president is acting in a manner
designed to denigrate and disregard checks on his use of executive authority. To date, his actions appear

3 Starr Report, p. 208.
35 Campbell, p. 285.
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unable to distinguish between the public interests that undergird the privilege and his own personal and
political interests.

Every aspect of American history rejects such an idea. Indeed, we had a revolution to overthrow the
idea of a kingly prerogative. As James Wilson, one of the founders and a member of the first Supreme
Court put it: “far from being above the laws, [the president] is amenable to them in his private character
as a citizen.”3® The framers of our Constitution rightly thought that presidents could and should be
subject to congressional oversight and that the thoughtless invocation of privilege is in derogation of
that high principle. | remain hopeful that, in the end, the Department of Justice and the administration
will recognize these principles and make reasonable accommodations to enable this committee to
receive the information it needs while protecting the legitimate public interests embodied in the
executive privilege.

36 Speech at the Constitutional Convention in Philadelphia, 1787. https://www.u-s-
history.com/pages/h2413 htmi.

————
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Chairman NADLER. Thank you very much. Mr. Turley.

TESTIMONY OF JONATHAN TURLEY

Mr. TurRLEY. Thank you, Chairman Nadler, Ranking Member
Collins, members of the committee. Thank you again for the oppor-
tunity to appear before you to talk about a subject of such great
importance as executive privilege and congressional oversight in
the context of our current controversies.

At the outset, I should repeat my well-known bias as a
Madisonian scholar. I tend to favor the legislative branch. My de-
fault tends to be Article I. My academic work has defended the au-
thority of Congress for over 30 years. I've represented members of
the House of Representatives individually as well as the House of
Representatives as a whole in defense of what I consider to be in-
herent powers of this body that were being usurped by the expan-
sion of executive power.

It is for that reason that this is a curious position for me to be
in. But I am not here, I haven’t been called, to give my personal
view of executive privilege. I have always been a critic of executive
privilege. I've been called to give my view of where the law stands
now and how the courts are likely to view the current conflict. And
on that, I will offer a relatively mixed account as to the relative
claims of this committee and that of the White House.

The greatest concern I have, which I have put in my written tes-
timony, is that this committee has an obligation, a sort of constitu-
tional Hippocratic oath, to first do no harm. As an advocate of Arti-
cle I, the precedent that is used by this body in its very important
work is not as deep or as broad as most of us would like it. It can
easily be undermined with reckless litigation. For that reason, in
my testimony I've isolated what I consider to be the strongest and
best ground for this committee to fight on, cases that I believe you
would most certainly win. I've also identified areas that I've cau-
tioned you not to pursue because the risks are too high.

Now, the President has a right to assert executive privilege, and
the Attorney General is obligated to defend it, but this committee
has to pick its fights wisely. Bad cases make for bad law. So Con-
gress has an undeniable and legitimate interest in this informa-
tion. As I have said publicly, as I say in my testimony, I think the
President would serve the public and his office best by waiving ex-
ecutive privilege over much of the documents used in the special
counsel’s report. But we have to address what will happen once
there’s a challenge in court to examine that assertion.

This body has decided to proceed on a not an impeachment mat-
ter. That will weigh heavily in an any fights with the White House.
The courts have indicated that on impeachment matters, there’s a
heavy deference that is given to this body as a conventional over-
sight matter becomes more mixed. I've gone through five areas of
information that is currently being withheld from this body. With
some of those I believe this committee will lose.

On issues of the redactions, I believe this committee will lose. 1
think the case that the Attorney General has on those redactions
is virtually unassailable. Where I believe this committee can win
and where I think the White House is, frankly, unsupportable in
its position, is to try block witnesses from this committee. And ulti-
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mately, I believe that you will prevail on getting underlying mate-
rial linked to the Mueller report.

The question then is how do you proceed. I've listed cases that
give you an outline as to the most likely way to prevail, protect
your precedent, and to move this along. Privilege fights are like in-
vading Russia in winter. If you get into it, it’s not going to be fast,
and you’re not going to get a warm reception in the courts. You
have to be very careful of how you launch that campaign.

In Paradise Lost, Milton referred to a Serbonian bog where whole
armies have sunk. Don’t be one of those armies. If you attack Arti-
cle IT on weak grounds, you will sink in that bog. So what I encour-
age this committee in my testimony, which is probably too long
quite frankly, is that you focus on your strongest suit. Focus on
forcing these witnesses before your committee. Focus on getting the
underlying documents.

Now, in that you're going to have a mixed result on forcing those
documents to be released. What I say in my testimony is that the
President has a valid executive privilege claim and this committee
has a valid oversight claim. You're not going to win on a threshold
fight. I also believe that it is not true that the President has
waived executive privilege by showing material to special counsel.
On that I believe you will lose, and I strongly encourage you not
to make that argument in Federal court. The case law here is quite
strong. That doesn’t mean you’re going to lose. It just means you’re
not going to have a takedown on the first round.

Now, one of the things I also advocate for you to consider is that
when you look at the redactions, I understand that you want to see
the full report. The report has given 98 percent of it to select mem-
bers. I understand that there are objections to how rigid those limi-
tations are. That is not good ground to fight on. These other areas,
I would bet on you, and those are the areas I would encourage you
to focus on.

Thank you very much.

[The statement of Mr. Turley follows:]
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Rayburn House Office Building
United States House of Representatives
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May 15, 2019
I Introduction

Chairman Nadler, Ranking Member Collins, and members of the Committee, my
name is Jonathan Turley, and [ am a law professor at George Washington University
where I hold the J.B. and Maurice C. Shapiro Chair of Public Interest Law. It is an honor
to appear before you today to discuss executive privilege and congressional oversight in
the context of our current controversies following the release of the Special Counsel
Report.

At the outset, I come to disputes of this kind with a well-known bias as a
Madisonian scholar and frequent defender of the legislative branch and its powers under
Atrticle 1.! My academic work on the Separation of Powers has been critical of the
expansion of executive powers and privileges.> My prior testimony before both the

I have been asked to include some of my prior relevant academic publications,

2 See United States Senate, Confirmation Hearing For Judge Neil M. Gorsuch To
Be Associate Justice of the United States, United States Senate Committee on the
Judiciary, March 21, 2017 (testimony of Professor Jonathan Turley); United States House
of Representatives, House Committee on Science, Space, and Technology, “Affirming
Congress’ Constitutional Oversight Responsibilities: Subpoena Authority and Recourse
Jor Failure to Comply with Lawfully Issued Subpoenas,” September 14, 2016 (testimony
and prepared statement of Jonathan Turley); United States House of Representatives,
House Judiciary Committee, Regulatory Reform, Commercial and Antitrust Law,
“Examining The Allegations of Misconduct of IRS Commissioner John Koskinen” lune
22,2016 (testimony and prepared statement of Jonathan Turley); United States Senate,
Committee on Homeland Security and Governmental Affairs, “The Administrative State:
An Examination of Federal Rulemaking,” April 20, 2016 (testimony and prepared
statement of Jonathan Turley); United States House of Representatives, House Judiciary
Committee, Regulatory Reform, Commercial and Antitrust Law, “The Chevron Doclrine:
Constitutional and Statutory Questions in Judicial Deference to Agencies,” March 15,
2016 (testimony and prepared statement of Jonathan Turley); Authorization to Initiate
Litigation for Actions by the President Inconsistent with His Duties Under the
Constitution of the United States: Hearing Before the H. Comm. on Rules, 113th Cong,
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Senate and the House of Representatives has warned of increasing executive
encroachment on legislative authority and asserted the need for Congress to be more
aggressive in defending its Article [ authority—particularly in its appropriation and
oversight functions. Indeed, | have served as legal counsel for members of this body—
including the House of Representatives as a whole—in defending its inherent powers
from executive overreach and excess. With the shifting fortunes of politics, the
commitment to the separation of powers tends to wane with control of the White House,
as discussed below. Yet, [ hope that all members of this Committee share the
institutional interest in protecting existing precedent on congressional authority and
jurisdiction.

In my view, President Trump would serve this country and his office best by
waiving executive privilege to the underlying documents, information, and witnesses
referenced in the Special Counsel Report to the fullest extent possible. With the
exception of grand jury information, material under court seal, or intelligence information,
our nation needs the greatest possible transparency in all of these investigations.

Of course, while | have long been a critic of executive privilege assertions, I have
been called not to discuss my personal views but rather the view of the courts on the
scope of both executive privilege and congressional oversight. The President has a right
to assert executive privilege and the Attorney General is expected to defend such
assertions. The current conflict is remarkable in the breadth of material claimed under
executive privilege. In the resulting litigation involving multiple committees, courts will
face a long spectrum of demands for tax records, bank records, internal deliberative
material, grand jury material, and other information. The calculus for this body is to pick
its fights wisely to match strong legal precedent with strong oversight needs. In doing so,
the House must weigh carefully the costs and benefits of a legal action. The precedent
supporting legislative authority has always been fiercely defended by this institution.
Prior Congresses have understood that bad cases make for bad law. That has meant
making judicious decisions on when to fight and when to compromise.

The current conflicts between Congress and the White House constitute some of
the most serious in modern history. President Donald Trump has refused to comply with
a wide array of subpoenas and oversight demands. Congress is correct in asserting
oversight authority over much of this information. Though the challenges are likely to
bog down Congress in court, it is likely to prevail in seeking material. However, there
are also challenges that are likely to fail and, more importantly, undermine or eliminate

(2014) (prepared statement of Jonathan Turley, Shapiro Professor of Public Interest
Law); Enforcing The President’s Constitutional Duty to Faithfully Execute the Laws:
Hearing Before the H. Comm. on the Judiciary, 113th Cong. 30—47 (2014) (testimony
and prepared statement of Jonathan Turley) (discussing nonenforcement issues and the
rise of the Fourth Branch); Executive Overreach: The President’s Unprecedented
“Recess” Appointments: Hearing Before the H. Comm. on the Judiciary, 112th Cong.
35-57 (2012) (prepared statement of Jonathan Turley); see also Confirmation Hearing
Sfor Attorney General Nominee Loretta Lynch. Hearing Before the S. Comm. on the
Judiciary, 114th Cong. (2015) (prepared statement of Jonathan Turley). Parts of my
testimony today is taken from this prior work.
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key judicial rulings. The most precarious course is the one taken by this Committee
concerning Attorney General William Barr.?

Congress has an undeniable and legitimate interest in much of this information.
However, oversight jurisdiction is not enough in the balancing tests employed by the
courts. There must be both a showing of need and, more importantly, purpose. The
House has decided not to pursue this information in the course of an impeachment
process, where its position would be strongest, but instead as part of a more general
exercise of conventional oversight authority. In so doing, it must articulate a purpose
other than a desire simply to investigate. Absent a clear nexus between jurisdiction and
purpose, investigations can appear more vindictive than jurisdictive for a court. With
political passions at their apex, some demands can easily become recreational for an
opposing party before an upcoming national election.

There has been considerable commentary about how President Trump clearly
waived all executive privilege over material disclosed to the Special Counsel in the
course of his investigation. Various members of Congress have echoed this view. |
know of no case to support such a sweeping claim. To the contrary, the White House has
a viable argument that such disclosures were made within the Executive Branch and do
not constitute such a waiver. That does not mean that the White House will prevail on its
blanket assertion but it does likely mean that it will prevail on critical elements.
Moreover, this Committee has maintained that *neither Rule 6(¢) nor any applicable
privilege barred disclosure of these materials to Congress.™ As I have stated before, that
assertion is not true. 1 was counsel in one of the largest Rule 6(e) cases in history. In the
“Rocky Flats Grand Jury™ case. [ represented a Special Grand Jury in seeking the release
of a grand jury report accusing the government of wrongdoing. We lost after years of

} Jonathan Turley, 4 Question of Contempt: Why The Barr Vote Could Prove

Costly To Congress, May 10, 2019 (available at
https://jonathanturley.org/2019/05/10/first-do-no-harm-why-the-barr-contempt-vote-
could-prove-costly-for-congress/). For the purposes of full disclosure, I previously
testified at the confirmation hearing of Attorney General Bill Barr and I previously
represented him with other former Attorneys General of the United States. Confirmation
Hearing For Attorney General Nominee William Barr, January 16, 2019, United States
Senate Committee on the Judiciary, January 29, 2015 (testimony of Professor Jonathan
Turley). Ialso testified at the confirmation hearing of Attorney General Loretta Lynch.
United States Senate, Confirmation Hearing For Attorney General Nominee Loretta
Lynch, United States Senate Committee on the Judiciary, January 29, 2015 (testimony of
Professor Jonathan Turley).

4 In March, the House voted 420-0 to have the report made public. H. Con. Res. 24
(available at https://www.congress.gov/bill/1 1 6th-congress/house-concurrent-

Committee after the report was released. The resolution called for the public release of
the report “except to the extent the public disclosure of any thereof is expressly
prohibited by law.” However, it still demanded the release of “the full release to Congress
of any report, including findings, Special Counsel Mueller provides to the Attorney
General” with no exception for Rule 6(¢) material. This would still violate controlling
case precedent.
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litigation despite a strong argument that the Justice Department was protecting itself in its
use of Rule 6(e) to bury the report. Thus, as with executive privilege, | oppose the long-
standing view of the Justice Department on such conflicts, but the law (written by this
body) contradicts the position of the Committee in both its subpoena and its contempt
sanction against General Barr.

In the written testimony that follows, I would like first to address the legal bases
underlying these dueling claims of legislative oversight and executive privilege. As
noted below, Congress and the White House have both asserted legitimate claims (though
both are also problematic in scope). After that threshold determination, the legal inquiry
must then proceed to the issue of waiver and a balancing of the rivaling positions of the
two branches. As will become evident, [ believe that any blanket assertions of executive
privilege would be unsustainable, though the White House has indicated that its initial
assertion is “preventative” to allow for the review of the underlying material. But 1 also
believe that the Committee’s sweeping subpoenas are equally unsustainable.
Accordingly, I encourage the House leadership to adopt a more tailored litigation strategy
to minimize its risk of damaging judicial decisions while maximizing its chances of
prevailing on these challenges. Flailing around in every direction is not a constitutional
strategy; it is a political impulse. Impulsive litigation will only endanger vital precedent
and guarantee both delay and conflicted results in its current struggle with the White
House.

IL Congress Has Stated Sufficient Grounds for Issuing Subpoenas in the
Mueller Investigation

The subject of today’s hearing falls on the convergent boundary between the
branches of our government. Just as convergent tectonic plates in geology cause
earthquakes, the same is true in the convergence of two constitutional plates, The courts
must then decide how these conflicts are resolved and what will give between executive
privilege and congressional oversight. With co-equal branches of government, the result
is often dictated by a balancing of interests.

Madison believed that the separation of powers, as a structure, could defeat the
natural tendency to aggrandize power that tended toward tyranny and oppression. In
Madison’s view, “the interior structure of the government™ distributed the pressures and
destabilizing elements of nature in the form of factions® and unjust concentration of
power.” He envisioned what he described as a “compound” rather than a “single”
structure republic and suggested it was superior because it could bear the pressures of a
large pluralistic state. Alexander Hamilton spoke in the same terms, noting that the
superstructure of a tripartite system allowed for the “distribution of power into distinct
departments™ and for the republican government to function in a stable and optimal

3
6

THE FEDERALIST NO. 51, at 320 (James Madison).

See THE FEDERALIST No. 10, at 79 (James Madison) (noting that the “causes of
faction” are “sown in the nature of man.”).

7 See THE FEDERALIST NO. 51, supra note 5, at 320 (James Madison); see also
Douglass Adair, “That Politics May Be Reduced to a Science ": David Hume, James
Madison, and the Tenth Federalist, 20 HUNTINGTON LiBR. Q. 343, 348-57 (1957).
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fashion.?

Oversight authority is the key moving part in this system of checks and balances.
The subpoena authority of Congress is an implied rather than express power within
Article I of the Constitution. Nevertheless, it is a power that is essential to the
functioning of any legislative body based on representative democratic values. Indeed,
John Stuart Mill famously wrote:

[TThe proper office of a representative assembly is to watch and control the
government: to throw the light of publicity on its acts: to compel a full exposition
and justification of all of them which any one considers questionable: to censure
them if found condemnable, and, if the men who compose the government abuse
their trust ... to expel them from office, and either expressly or virtually appoint
their successors.

Legislative authority means nothing without the ability to understand, and at times
uncover, the insular actions of the institutions and organizations that influence public
policies and programs. It is for that reason that the Supreme Court readily recognized
that the scope of legislative investigatory powers must be commensurate with the scope
of legislative jurisdiction. Thus, in McGrain v. Daugherty,' the Supreme Court was
faced with a dispute rising from the Teapot Dome scandal under President Warren
Harding. The scandal was a classic matter of legislative investigation. Secretary of the
Interior Albert Bacon Fall stood accused of bribery after he leased Navy petroleum
reserves at Teapot Dome in Wyoming and two other locations at bargain rates and did not
put up the leases for competitive bidding. During this period. Congress pursued a wider
range of alleged fraud and exercised oversight over the failure of the Administration to
prosecute powerful figures and companies for violations under the Sherman and Clayton
Acts. That investigation ultimately turned to the role of Attorney General Harry M.
Daugherty and his brother (and Ohio bank president) Mally S. Daugherty. Mally
Daugherty refused to comply with a subpoena to testify and was arrested. In referencing
the “ample warrant for thinking, as we do,”"! the Supreme Court issued a resounding
defense of congressional investigative authority, including compelling testimony from
individuals and companies. The Court held that “the power of inquiry-with process to
enforce it-is an essential and appropriate auxiliary to the legislative function.”? The
Court emphasized that congressional authority to compel disclosures is necessary for
committees to have a complete understanding of “the conditions which the legislation is
intended to affect or change.”"?

The limiting principle for this power was set by the scope of legislative
jurisdiction. However, even on this limiting principle, the Supreme Court has recognized
a minimal threshold test: exercise of oversight power must be undertaken with some

8 THE FEDERALIST NO. 9, at 72 (Alexander Hamilton).

i John Stuart Mill, Considerations on Representative Government, 42 (1861).
10 See generally McGrain v. Daugherty, 273 U.S. 135 (1927).

H Id. at 175

2 Idat174

i3 Id. at 175.
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“valid legislative purpose” in mind.”** Indeed, cven with the questionable uses of
subpoena authority as during the Red Scare period, the Court maintained that it would not
assume bad motivations in the exercise of congressional power.

Thus, in Wilkinson v. United Stares,l5 the Court faced what was in my view an
abusive use of congressional authority in pursuit of political dissidents and civil
libertarians, In that case, the target was a Frank Wilkinson who (like Carl Braden) was a
civil libertarian and campaigned against the work of the House Committee on Un-
American Activities. It is clear that the men were targeted for the exercise of their free
speech. The Court, however, separated the question of the motivation from the means of
congressional investigations. 1t decided both Wilkinson v. United States and Braden v.
United States' on the same day in 1961, It dismissed the free speech elements in the
cases and affirmed the congressional authority to demand such testimony. In MeGrain,
the Court noted that Congress is often seeking to force information from opposing or
reluctant parties but that such information is essential to determining what, if any,
legislative actions is needed:

A legislative body cannot legislate wisely or effectively in the absence of
information respecting the conditions which the legislation is intended to affect or
change; and where the legislative body does not itself possess the requisite
information-which not infrequently is true-recourse must be had to others who
possess it. Experience has taught that mere requests for such information often
are unavailing, and also that information which is volunteered is not always
accurate or complete; so some means of compulsion are essential to obtain what is
needed. All this was true before and when the Constitution was framed and
adopted. In that period the power of inquiry, with enforcing process, was
regarded and employed as a necessary and appropriate attribute of the power to
legislate-indeed, was treated as inhering in it. Thus there is ample wartrant for
thinking, as we do, that the constitutional provisions which commit the legislative
function to the two houses are intended to include this attribute to the end that the
function may be effectively exercised.'®

In so holding, the Court not only reaffirmed the power of Congress to compel testimony
but also rejected the notion that it would evaluate the motivations or wisdom of the use of
that inherent power. The Wilkinson Court saw the matter of whether Congress could
compel testimony in the area and held:

[1]t is not for us to speculate as to the motivations that may have prompted the
decision of individual members of the subcommittee to summon the petitioner.
As was said in Watkins, supra, “a solution to our problem is not to be found in
testing the motives of committee members for this purpose. Such is not our
function. Their motives alone would not vitiate an investigation which had been
instituted by a House of Congress if that assembly's legislative purpose is being

4 Barenblart v. United States, 360 U.S. 109, 126 (1959).
s See generally Wilkinson v. United States, 365 U.S. 399 (1961).
1 McGrain, 273 U.S. at 175.
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wl?
served.”

That position is in line with other holdings, including Braden. '8 Thus, the analysis turns
on the scope of congressional jurisdiction, not congressional motivation, in these cases.
As discussed above, the Court continues to decline inquiries into the motivation
as opposed to the means of congressional mvcstmatlons——thc same position that it has
applied in other areas such as police stops.” " The Wilkinson factors continue to guide this
analysis. The Court established a standard for whether the congressional investigatory
authority is properly used: (1) whether the Committee’s investigation of the broad subject
matter area is authorized by Congress, (2) whether the investigation is pursuant to “a
valid legislative purpose,” and (3) whether the specific inquiries mvolved are pertinent to
the broad subject matter areas which have been authorized by Congress.”' Before
addressing whether there exists some fundamental barrier to congressional investigations
of state agencies, it is useful to first address the Wilkinson factors as to the authority of
Congress to issue any subpoenas in this area—the core inquiry in past federal cases.

A. Authorized Subject Matter Jurisdiction

The first inquiry is whether the Judiciary Committee is exercising sufficiently
broad authorized subject matter jurisdiction over the area in question. In my view, the
Committee has such authorization in seeking the documents underlying the Special
Counsel investigation as well as the testimony of material witnesses relevant to the
oversight investigation. As a standing Committee, this Committee possesses, under
House Rule X(1) both legislative and oversight authority over “judicial proceedings, civil
and criminal™; “criminal law enforcement”; the “application, administration, execution,
and effectiveness of laws and programs addressing subjects within its jurisdiction”; the
“operation of Federal agencies and entities having responsibilities for the administration

v Wilkinson, 365 U.S. at 412.

18 See generally Braden v. United States, 365 U.S. 431 (1961).

19 I have previously expressed my unease with these decisions from the McCarthy
period. United States House of Representatives, House Committee on Science, Space,
and Technology, “Affirming Congress’ Constitutional Oversight Responsibilities:
Subpoena Authority and Recourse for Failure to Comply with Lawfully Issued
Subpoenas,” September 14, 2016 {testimony and prepared statement of Jonathan Turley).
The Supreme Court at the time had a narrower view of free speech protections and indeed
reaffirmed the authority to pursue communists simply because of their beliefs (though, as
discussed below, the Court did limit some congressional actions). In Barenblatt, the
Court described the crackdown on communists as a public policy that was “hardly
debatable.” The Court’s acquiescence to such crackdowns on free speech is of course
highly “debatable” and in my view reprehensible. It was one of the lowest points in the
Court’s history.

See, e.g., Whren v, United States, 517 U.S. 806, 813 (1996) (“We think these
cases foreclose any argument that the constitutional reasonableness of traffic stops
depends on the actual motivations of the individual officers involved.”).

B Wilkinson, 365 U.S. at 409.
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and execution of laws and programs addressing subjects within its jurisdiction”; and any
conditions or circumstances that may indicate the necessity or desirability of enacting
new or additional legislation addressing subjects within its jurisdiction.” This also
includes the authority to exercise subpoena authority to guarantee the appearance of
witnesses and production of evidence.

The serious allegations of obstruction and abuse of power are certainly relevant to
both the Committee’s legislative and oversight authority. While the Committee has
declined to initiate impeachment proceedings, it also may claim an investigative interest
in any possible high crimes and misdemeanors allegedly committed by the President.

B. Valid Legislative Purpose

The most obvious attack under the Wilkinson factors would likely be over the
final two categories, starting with the valid legislative purpose element.

Even on the array of demands from other committees, the purpose element is
often difficult to contest without exploring the motivations of the Committee. For
example, President Trump has objected that efforts to secure his tax and other records are
motivated by an effort to embarrass or undermine him. Congressional investigations will
often produce negative collateral consequences for witnesses that can range from job
terminations to divorces to criminal charges. The Court, however, has been consistent in
not treating consequences or motivations as the determinative factors. For example, in
Sinclair v. United States,” the Senate pursued testimony from Harry F. Sinclair who
refused to answer because he was {acing a criminal trial on the allegations, stating I shall
reserve any evidence [ may be able to give for those courts.” His counsel objected that
the Senate was trying to elicit testimony and evidence outside of the court system. The
concern was a legitimate one for a criminal defense. However, it is not a legitimate
objection to a subpoena, though invoking the privilege against self-incrimination would
have been available absent a grant of immunity. The Court considered the collateral
consequences to the trial as entirely immaterial because lawsuits or trials do not
“operate[] to divest the Senate or the committee of power further to investigate the actual
administration of the land laws.”™** The Court has spoken honestly about its disinclination
to judge the propriety or wisdom of broad committee functions:

It is, of course, not the function of this Court to prescribe rigid rules for the
Congress to follow in drafting resolutions establishing investigating committees.
That is a matter peculiarly within the realm of the legislature, and its decisions
will be accepted by the courts up to the point where their own duty to enforce the
constitutionally protected rights of individuals is affected. An excessively broad
charter. like that of the House Un-American Activities Committee, places the
courts in an untenable position if they are to strike a balance between the public
need for a particular interrogation and the right of citizens to carry on their affairs
free from unnecessary governmental interference. [t is impossible in such a

z See generally Sinclair v. United States, 279 U.S. 263 (1929).
B Id at270,
# Id at272.
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situation to ascertain whether any legislative purpose justifies the disclosures
sought and. if so, the importance of that information to the Congress in
furtherance of its legislative function. The reason no court can make this critical
judgment is that the House of Representatives itself has never made it. Only the
legislative assembly initiating an investigation can assay the relative necessity of
specific disclosures.”

The current argument that Congress should be presumed to have an illegitimate or purely
partisan motivation is, ironically, the same type of argument that the Trump
Administration has been opposing in various courts. The Trump Administration argued
that lower courts wrongly assigned a discriminatory intent in reviewing his travel ban.
He also continues to argue that Congress is wrong to assume a “corrupt intent” on
obstruction when non-criminal motivations were detailed in the Special Counsel Report.
Yet, it is now asking the court to presume the same ill-motive in rejecting any legitimate
purpose behind the exercise of oversight authority.

Some of us have expressed skepticism about the purpose of the subpoena fight,
which will serve to delay any impeachment proceeding over a public report that was over
92 percent unredacted and a non-public report to select members that was 98 percent
unredacted.?® However, the desire to see the full report or underlying evidence can be
justified as related to the need to ascertain the evidence of criminal acts. Some of the
demands of Congress (like multiple years of tax and transactional evidence)”’ could
present more challenging arguments on a legislative purpose, but the Judiciary
Committee’s demand for evidence underlying the Mueller report should be viewed as
squarely within a legislative purpose.

C. Pertinence

The final prong under Wilkinson is that the congressional demand for testimony or
documents is pertinent and reasonably related to the matter under investigation. The
demands linked to the underlying evidence of the Special Counsel are likely to satisfy the
pertinence element. That could be more challenging, again, under some of the demands
of other committees like the prior tax records.

This factor will also apply to the scope of witness testimony. Pertinence is a
standard component for reviewing the obligation of witnesses and was articulated by the
Supreme Court in Watkins v. United States:

3 Watkins v. United States, 354 U.S. 178, 205-06 (1957),

% See e.g., Jonathan Turley, Impeachment or Investigation? Democrats Send Mixed
Message, The Hill, May 11, 2019 (available at https://thehill.com/opinion/white-
house/443237-impeachment-or-investigation-democrats-send-mixed-signals).

The demand for multiple years of tax returns have only been defended as vaguely
relevant to a legislative purpose. However, even on such an ambiguous purpose, a
district court is likely to uphold the scope of a subpoena given past cases in favor of
Congress. The danger is when that limited record will then be tested on appeal. Andrew
Duehren, Court Hearing Over Trump’s Accounting Firm Will Have Long-Lasting
Consequences, The Wall Street Journal, May 14, 2019.
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[Clommittees are restricted to the missions delegated to them, i.e., to acquire
certain data to be used by the House or the Senate in coping with a problem that
falls within its legislative sphere. No witness can be compelled to make
disclosures on matters outside that area. This is a jurisdictional concept of
pu’tmency drawn from the nature of a congressional committee's source of
authority.”®

Thus, if questlons are unconnected to the underlying investigation, it could be challenged.
In Watkins®, the Court reversed a conviction of a witness who refused to give testimony
before the House Committee on Un-American Activities. The Committee’s purpose was
to investigate the Communist infiltration of organized labor. However, roughly one-
quarter of the individuals that labor leader John Thomas Watkins was asked about were
unconnected to labor. The questions that he refused to answer were outside of the
legislative purpose stated by the Committee. The same result occurred in Sacher v.
United States,” where the Court ordered the dismissal of an indictment by a witness who
refused to answer questions that were not pertinent to the authorized subject matter of the
Subcommittee on Internal Security of the Senate Judiciary Committee.

While expressing great deference to congressional investigation within proper
authorizations, the Court in Watkins stressed that “broad as is this power of inquiry, it is
not unlimited.™' As important as those limitations are. however, they are generally
stated and relatively easily satisfied for any good-faith investigation. The Court has
stressed that Congress has “no general authority to expose private affairs of individuals
without justification in terms of the functions of the Congress.” Moreover, “[njo inquiry
is an end in itself; it must be related to, and in furtherance of, a legitimate task of the
Congress. Investigations conducted solely for the personal aggrandwement of the
investigators or to ‘punish’ those investigated are mdeiensmle *2 Thus, specific
questions can be ob)ected to as outside Gftlxe subject matter” or fatally ambiguous in a
congressional order.” However, the Court has also recognized that:

’ Watkins, 354 U.S. at 206.

See generally id..

See generally Sacher v. United States, 356 U.S. 576 (1958); see also Knowles v.
United States, 280 F.2d 696, 696 (D.C. Cir. 1960) (finding subcommittee failed to
establish pertinency of the questions for the witness); Bowers v. United States, 202 F.2d
447, 447 (D.C. Cir. 1953) (lack of demonstrated pertinency to sustain charge).

3 Watkins, 354 U.S. at 187.

2

% Russellv. United States, 369 U.S. 749, 767-78 (1962) (finding indictment invalid
for failure to clearly state the subject matter of the questions) (“It is difficult to imagine a
case in which an indictment’s insufficiency resulted so clearly in the indictment's failure
to fulfill its primary office—to inform the defendant of the nature of the accusation
against him. Price refused to answer some questions of a Senate subcommittee. He was
not told at the time what subject the subcommittee was investigating.”)

34 Flaxer v. United States, 358 U.S. 147, 151 (1958) (overturning the conviction
based on ambiguity of the order to turn over list containing names and addresses to

(R
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“The wisdom of congressional approach or methodology is not open to judicial
veto. . .. Nor is the legitimacy of a congressional inquiry to be defined by what it
produces. The very nature of the investigative function - like any research - is that
it takes the searchers up some *blind alleys’ and into nonproductive enterprises.
To be a valid legislative inquiry there need be no predictable end result.” >

The Court has distinguished cases like Watkins on the basis that they involved prior
violations that resulted in criminal prosecutions. The Watkins conditions are met so long
as there is continuity between the stated and legitimate purpose of the hearing and the
questions posed to witnesses.™®

1II.  The White House Has Sufficient Grounds For Claiming Executive
Privilege

The question next turns to whether the White House has asserted a proper claim
of executive privilege. | have been critical of the Trump Administration’s instructions for
witnesses not to answer questions on the possible basis of executive privilege. Congress
was correct in objecting that such assertions need to be made through a proper declaration
to Congress. 1 was equally critical of such refusals in prior administrations, including the
Obama Administration. In relation to the Judiciary Committee demands, however, the
Trump Administration has issued a formal assertion. Like the Committee subpoena, it is
sweeping and unlikely to be upheld in its full scope. However, courts should recognize
that much of the material and testimony falls within recognized areas of protected
presidential communications and other privileges.

A. A Brief History of Executive Privilege
While not mentioned in the Constitution, executive privilege in some form can be

. 37 e . . .
traced back to George Washington.”” Tensions between the chief executive and the
Judicial and legislative branches began almost immediately in the newly-created

Senate Committee) (“We stated in Watkins v. United States, . . . in reference to
prosecutions for contempt under this Act that ‘the courts must accord to the defendants
every right which is guaranteed to defendants in all other criminal cases.”).

> Eastland v. United States Servicemen's Fund, 421 U.S. 491, 509 (1975).

36 Braden v. United States, 365 U.S. 431, 431 (1961) (upholding Braden’s
conviction for refusing to answer questions before subcommittee of the House Un-
American Activities Committee); Barenblatt v. United States, 360 U.S. 109, 109 (1958)
(upholding conviction for contempt of Congress for refusing to answer whether petitioner
was or had ever been a member of the Communist Party).

7 See generally Jonathan Turley, Paradise Lost: The Clinton Administration and the
Erosion of Presidential Privilege, 60 MD. L. REV. 205 (2000) (Symposium); See Mark J.
Rozell, Executive Privilege: The Dilemma of Secrecy and Democratic Accountability 37-
48 (1994).

11
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government. George Washington first invoked the doctrine in 1796 that certain
documents relating to the controversial Jay Treaty were outside the legitimate interests of
Congress and could be withheld by the president,™ Invoking the principle of the
separation of powers, Washington insisted that “the boundaries fixed by the Constitution
between the different departments should be preserved. a just regard to the Constitution
and to the duty of my office ... forbids a compliance with your request.”™ Many of the
early assertions of executive privilege were excessive and ignored the legitimate
oversight authority of Congress. There was a paradigm shift with modern
administrations where executive privilege became a central element in an expanding
American presidency. President Eisenhower was particularly robust in his use of such
claims.®

The modern doctrine of executive privilege was the creation of the Supreme
Court's 1974 decision in United Staies v. Nixon," where the Court compelled President
Richard Nixon to surrender audio tapes from the White House that were relevant to the
Watergate scandal. Notably. there has been a certain ebb and flow to assertions as
periods of scandal are followed by periods of restraint. After the Nixon crisis, the next
two administrations showed both a notable disinclination for assertions of privilege and a
determination not to test the scope of privilege in court. The presidencies of Gerald Ford
and Jimmy Carter were called “the open presidencies,” due, in part, to their reluctance to
rely on executive privilege.” However. the Reagan Administration ramped up such
assertions in congressional efforts to investigate the matters from the obstruction of
environmental laws to the Iran-Contra affair. Again, those controversies were followed
by a period of relative restrain in the Bush Administration, which maintained that it
would be used “only if absolutely necessary. ™

The pendulum then swung back with a vengeance during the Clinton
Administration. Congress was investigating a varicty of controversies from firing of
employees working for the White House Travel Office to the Clinton's anti-drug
programs to Clinton’s grant of clemency to several members of the Armed Forces of
National Liberation (FLAN). This included demands for notes from former White House
Counsel John Quinn. Much like the controversy of the security clearances ordered by

38
39

Rozell, supra, at 35-48.

Id. at 35 (quoting 1 James Richardson, A Compilation of the Messages and Papers
of the Presidents 186-87 (1897)).

40 As | discussed in a prior work on executive privilege, it is notable that some of the
most expansive views of privilege have come from former generals. Turley, supra; see
also Rozell, supra note 12, at 32-46 (discussing the use of executive privilege by former
generals such as Presidents George Washington, Andrew Jackson, James K. Polk, and
Dwight D. Eisenhower). While certainly not an exclusive list, it does suggest a certain
cultural predilection toward claims of authority to withhold information for the greater
good. In addition to Presidents Washington and Eisenhower, Presidents {(and former
Generals) Jackson, Polk, and Grant were particularly resistant to congressional demands.
See id.

T 418 U.S. 683 (1974).

i Rozell, supra, at 83.

® Idatl2s
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President Trump. Travelgate involved allegations of abusive conduct in the White House.
Clinton denied any involvement but Congress investigated allegations of the abusive use
of the Internal Revenue Service and the Federal Bureau of Investigation to investigate
Travel Office employees. In May 1996. Quinn conveyed Clinton’s formal assertion of
executive privilege over those documents. Like Trump’s recent claim that House
investigations depart from areas of legitimate congressional concern, Clinton asserted
that this was simply a mater not worthy of congressional oversight.* It was a facially
excessive assertion. Again. over the opposition of the Democratic members. Quinn was
held in contempt by the Committee with former White House Director of Administration
David Watkins and White House aide Matthew Moore.” The White House then released
some ot the documents and issued a privilege clog for material still subject to a privilege
assertion. The documents confirmed that Clinton did ask for an FBI investigation into
one of the employees—an act for which he later apotogized. He also pardoned two
former powerful Democratic congressmen. Dan Rostenkowski and Mel Reynolds.

Clinton also invoked executive privilege over the investigation into the FBI-DEA
drug policies. He would also invoke over the investigation into the pardoning of the
FLAN defendants, a move that critics charged was calculated to help first lady Hillary
Clinton in her effort to win the New York Senate seat by appealing to Puerto Rican
voters. Congress ultimately held hearings but did not litigate the question. It was notable
that this investigation into abuse of the pardon power was followed that year with one of
the greatest abuses of pardon authority by a sitting President. On January 20. 2001,
Clinton pardoned his own brother, Roger Clinton. He also pardoned Mare Rich, a
wealthy Democratic donor who was a fugitive from justice and widely viewed as one of
the least worthy recipients of a pardon in history. He also pardoned his former friend,
Susan McDougal, who was convicted in the Whitewater scandal involving both Clintons
but never implicated them.

George W. Bush joined Clinton in proving. to quote Oscar Wilde, that “nothing
succeeds like excess”™ when it comes to executive privilege. Bush invoked executive
privilege repeatedly. including in response to a congressional investigation of the
decision of former Attorney General Jane Reno to block the appointment of a Special
Counsel to investigate campaign finance violations by the 1996 Clinton presidential
campaign. Assertions were also made over corruption allegations in the Boston office of
the FBI and decisions of the Environmental Protection Agency on regulating greenhouse
gases. Two other controversies are closer to the current conflicts. One was to block
material related to the public disclosure of the identity of Central Intelligence Agency
Valerie Plame and the investigation of the removal of various United States Attorneys
Notably, on the FBI investigation both Republicans and Democrats opposed the
assertions of executive privilege. Eventually, the Committee was allowed to sec six of
ten documents. On the Plame scandal, the Bush Administration invoked deliberative
process privilege but refused to produce even a privilege log. Nevertheless, the
Democratic majority allowed the privilege assertion to stand unchallenged in court.

4 Committee to Vote on Contempt of Congress Resolution in Travel Office Matter,

Government Press Releases, FEDERAL DOCUMENT CLEARING HOUSE (May 8,
1996), 1996 WL 8786618.
5 H.R. REP. NO. 104-598 (1996).
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The controversy over the forced resignations of the United States Attorneys
involved allegations of political manipulation of the Justice Department—analogous to
some of the allegations being raised in this Administration. Again, the former White
House Counsel Harriet Miers was asked to give testimony as well as Chief of Staff
Joshua Bolten. Bush invoked executive privilege over all of the evidence to protect the
internal deliberations of the Executive Branch and “to protect fundamental interests of the
Presidency.™® Miers and Bolten were held in contempt and the cases referred to the
Justice Department for prosecution. As | have discussed in prior testimony,”’ the Justice
Department followed its long and troubling pattern of simply disregarding such referrals
and refusing to present them to grand juries.

The Miers/Bolten matter illustrated how presidents can use excessive privilege
assertions to run out the clock on Congress. Faced with the refusal of the Administration
to submit the case to the grand jury, the House Judiciary Committee filed a civil suit to
compel the testimony of Miers and the production of the evidence by Bolten. The
Administration lost its claims before the district court which found no support for the
Bush assertions of privilege. The Administration then appealed and the D.C. Circuit
issued a temporary stay of the district court order to produce the evidence and testimony.
It noted that the matter would likely be moot due to the end of that Congress. In doing so,
it spared the Bush Administration a major judicial loss. The Administration then reached
an accommodation with Congress.

The Obama Administration ramped up executive privilege fights even further
over the course of eight years of conflicts with congressional committees. Various
oversight committees have objected to the withholding of documents and witnesses in
various investigations related to areas ranging from the Internal Revenue Service’s
alleged targeting of conservative organizations to the Bergdahl prisoner swap. The most
notable and abusive was the decision to withhold evidence in the “Fast and Furious™
scandal—a controversy that resulted in Attorney General Eric Holder being held in
contempt. Fast and Furious is a prototypical example of a program that is legitimately a
focus of congressional oversight authority. A federal agency was responsible for
facilitating the acquisition of powerful weapons by criminal gangs, including weapons
later used to kill United States Border Patrol Agent Brian Terry in December 2010.
Congress has investigated not only the “gunwalking” operation, but also what it saw as
concealment and obstruction, by the Administration, in its efforts to investigate the
operation. Second, Congress had ample reason to expand its investigation after the
Justice Department sent a letter on February 4, 2011 stating categorically that no
gunwalking had taken place.*® 1t was not until December 2011 that Attorney General

46 Comm. on the Judiciary, U.S. House of Representatives v. Miers, 558 F. Supp. 2d

53, 56 (D.D.C. 2008).

4 See generally United States House of Representatives, House Judiciary
Committee, Regulatory Reform, Commercial and Antitrust Law, “Examining The
Allegations of Misconduct of IRS Commissioner John Koskinen” June 22, 2016
(testimony and prepared statement of Jonathan Turley).

48 In the letter, Assistant Attorney General Ronald Weich wrote to Senator Grassley:
“ITlhe allegation . . . that [ATF] “sanctioned’ or otherwise knowingly allowed the sale of
assault weapons to a straw purchaser who then transported them into Mexico — is false.
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Holder informed Congress that it had been given false information and the letter was
formally withdrawn. Congress responded by expanding the investigation into the false
information and the months of delay in notifying Congress of the misrepresentation of the
facts underlying Fast and Furious.

It is worth noting that the Administration in litigation over these claims presented
the most extreme possible claims: not only refusing documents to investigatory
committees in violation of legitimate legislative authority but contesting that a court can
even rule on such a conflict in rejection of judicial authority.* As Judge Amy Berman
Jackson wrote,

“In the Court’s view, endorsing the proposition that the executive may assert an

unreviewable right to withhold materials from the legislature would offend the

Constitution more than undertaking to resolve the specific dispute that has been

presented here. After all, the Constitution contemplates not only a separation, but

a balance. of powers.™
As 1 have previously testified,”' Judge Jackson was, if anything, restrained in her
reaction. The Justice Department’s position was conflicted and, in my view, incoherent
from a constitutional standpoint, particularly after its admission of giving false
information to Congress. > After the House issued a subpoena for documents generated
before and after February 4, 2011 only a partial production of documents was made by
the Justice Department. Rather than recognizing the added burden of disclosure

ATF makes every effort to interdict weapons that have been purchased illegally and
prevent their transportation to Mexico.”

Comm. on Oversight & Gov't Reform v. Holder, 979 F. Supp. 2d 1, 2-3 (D.D.C.
2013). The Department has adopted a position at odds with long-standing and some
more recent precedent out of the D.C. Circuit. See United States v. AT&T, 551 F.2d 384,
390, 179 U.S. App. D.C. 198 (D.C. Cir. 1976) (“the mere fact that there is a conflict
between the legislative and executive branches over a congressional subpoena does not
preclude judicial resolution of the conflict.”); see also Comm. on the Judiciary v. Miers,
558 F. Supp. 2d 53 (D.D.C. 2008).
%0 Holder, 979 F. Supp. 2d at 3.
o Confirmation Hearing for Attorney General Nominee Loretta Lynch: Hearing
Before the S. Comm. on the Judiciary, 114th Cong. (2015) (prepared statement of
Jonathan Turley)

N The Administration did prevail in recently in the case of Electronic Frontier
Foundation v. U.S. Department of Justice, where the D.C. Circuit ruled that the
Administration could withhold an OLC Opinion that allegedly authorized the FBI to
obtain telephone records from service providers under certain circumstances without a
“qualifying emergency.” The D.C. Circuit ruled that, since the FBI did not adopt the
recommendation, the opinion was not “working law” that would have to be turned over
under the Freedom of Information Act. Yet, under FOIA, agencies must disclose their
“working law,” i.e. the “reasons which [supplied] the basis for an agency policy actually
adopted.” NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 152-53 (1975). However, once
again, this is not the same standard that applies to Congress. Moreover, even if the
standard were the same, the fights with Congress involved documents that were withheld
for months but later recognized to be unprivileged.
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following its admitted false statement to Congress, the Department refused to produce
clearly relevant documents. Then, in a June 20, 2012 letter, Deputy Attorney General.
James M. Cole, informed Congress that the President had asserted executive privilege
over documents dated after February 4, 2011, The stated rationale was that their
disclosure would reveal the agency's deliberative processes—a clearly overbroad and
unsupportable assertion over the requested evidence. Indeed, the Justice Department
seemed hopelessly or intentionally unclear as to the scope of deliberative privilege,
particularly in the distinction between this exception under FOLA and the common law
versus its meaning under constitutional law.* In his June 20, 2012 letter, Deputy
Attorney General Cole stated:

[ TThe President, in light of the Committee’s decision to hold the contempt vote,

has asserted executive privilege over the relevant post-February 4 documents.

The legal basis for the President’s assertion of executive privilege is set forth in

the enclosed letter to the President from the Attorney General. In brief. the

compelled production to Congress of these internal Executive Branch documents
generated in the course of the deliberative process concerning the Department's
response to congressional oversight and related media inquiries would have
significant, damaging consequences. As | explained at our meeting yesterday, it
would inhibit the candor of such Executive Branch deliberations in the future and
significantly impair the Executive Branch's ability to respond independently and
effectively to congressional oversight. Such compelled disclosure would be
inconsistent with the separation of powers established in the Constitution and
would potentially create an imbalance in the relationship between these two co-
equal branches of the Government.
I remain unclear about what the Justice Department believed is a more troubling
“imbalance” than its denial to Congress of clearly material evidence needed for oversight.
Congress was investigating the Department’s false statement and withholding of clearly
unprivileged documents from the oversight committee. The position of the Department
was that it could unilaterally withhold material that might incriminate its own conduct
and officers through a largely undefined claim of deliberative process.

This confusion deepened further when the Department later admitted that virtually
all of the documents withheld for months were unprivileged. On November 15, 2013, the
Attorney General stated in court filings that he was withholding documents responsive to
the Holder Subpoena that “do not . . . contain material that would be considered
deliberative under common law or statutory standards.” The notion of a deliberative
process privilege claim over non-deliberative documents was also made in the letter of
General Holder to President Obama seeking a sweeping claim of executive privilege:
“Iblecause the documents at issue were generated in the course of the deliberative
process concerning the Department’s responses to congressional and related media
inquiries into Fast and Furious, the need to maintain their confidentiality is heightened.

3 5 U.S.C. § 552(d) (FOIA “is not authority to withhold information from
Congress”); Murphy v. Dep't of the Army, 613 F.2d 1151 (D.C. Cir. 1979) (holding that
deliberative process and FOIA exemptions are inapplicable to Congress).

34 Def.’s Mot. For Certification of This Ct.’s Sept. 30, 2013 Order for Interlocutory
Appeal . .. at 8-9 (Nov. 15, 2013).
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Compelled disclosure of such material, regardless of whether a given document contains
deliberative content, would raise ‘significant separation of powers concerns.”” >

In addition to a hopelessly confused notion of deliberative process, the Justice
Department failed to explain why it was clearly within the authority of Congress to
demand production of documents to determine whether officials knew that the
Department was giving false information to Congress in the February 4, 201 1 letter, but
somehow Congress had no such authority to material showing whether and when officials
know of the falsehood after February 4, 2011. Both sets of material concerned
allegations of lying to Congress as well as the American people. Under the claims
advanced by the White House, not only would courts be closed to challenges of
presidents withholding evidence but also any material deemed in any way responsive to
congressional inquiries would be per se privileged and capable of being withheld at the
discretion of the Departiment.

This history has now culminated with sweeping assertions of executive privilege
in the Trump Administration. For those of us who have long been critical of executive
privilege assertions, President Trump took a commendable position in waiving executive
privilege to the full extent of the public released report. This report was hundreds of
pages of potentially privileged material. In doing so, Trump set a high standard for
transparency. That high ground however was lost when the White House responded to an
array of subpoenas with sweeping privilege assertions. Given this Committee’s recent
vote of contempt, [ will focus on the demand for evidence related to the Special
Counsel’s investigation.

B. The Assertion of Privilege Over Undisclosed Material From The Mueller
Report

On May 8, 2019, the Trump Administration invoked a “protective assertion of
executive privilege” in a letter from Assistant Attorney General Stephen E. Boyd to
Judiciary Chairman Jerrold Nadler. The assertion cites the 1996 opinion of Attorney
General Janet Reno™ and states that “this protective assertion of executive privilege
ensures the President’s ability to make a final decision whether to assert privilege
following a full review of these materials.” The assertion is not to the full Mueller
Report as erroncously claimed. The White House has already been waived as to the
hundreds of pages in the public report. The protection assertion is only to the
“subpoenaed material” which demands redacted and supporting material.

33 Letter of Attorney General Eric Holder To President Barack Obama, June 19,
2012 (citing WHCO Documents Assertion, 20 Op. O.L.C. at 3) (emphasis added)

(available at http://www justice.gov/sites/default/files/olc/opinions/2012/06/3 1 /ag-ff-

based this view on the claim that such disclosure to Congress would “significantly impair”
its “ability to respond independently and effectively to matters under congressional
review.” Id.

> See Protective Assertion of Executive Privilege Regarding White House Counsel’s
Office Documents, 20 Op. O.L.C. 1 (1996) (opinion Attorney General Janet Reno).
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Courts have long recognized that the President may decline “when asked to
produce documents or other materials that reflect presidential decision-making and
deliberations and that the President believes should remain confidential.”™’ Clearly,
much of the evidence gathered by the Special Counsel concerns such presidential
communications directly with him or his key advisers. Such key advisers are also
covered by the presidential communications privilcge.’g As a threshold matter, the
investigation clearly touched on protected areas of communications from Trump’s
exchanges with key staff and government officials to memoranda generated as part of the
deliberations in the White House and the Executive Branch. As such. a presumptively
valid claim exists and courts will ordinarily consider specific communications and
documents to weigh the privilege arguments against the value of disclosure.

There are a variety of privileges raised by the Special Counsel investigation,
including attorney-client privilege, deliberative process privilege, and presidential
communications privilege. Valid claims under all three privileges can be made in this
context, but this testimony focused on the latter two privileges as species of executive
authority. In the foundational Nixon case, there was little distinction evident between the
deliberative process privilege and the presidential communications privilege. However,
the D.C. Circuit in Espy did draw the distinction,” The deliberative process privilege is
the broadest protection for “decision-making of executive officials generally.” The
“presidential communications privilege” is narrower but more readily defended to offer
presidents a level of confidentiality for his own decision-making with his aides and staff.
Espy established that Agriculture Secretary Alphonso Michael Espy should be considered
as still part of presidential communications because “the public interest is best served by
holding that communications made by presidential advisers in the course of preparing
advice for the President come under the presidential communications privilege, even
when these communications are not made directly to the President.™ That would mean
that President Trump can invoke privilege for not just his direct communication with
aides and other officials but that the communications of aides and officials along
themselves can be covered by the presidential communication privilege. However, as
shown in Judicial Watch v. Department of Justice, the presidential communication
privilege can be lost if communications concern officials or offices not in immediate
communications with the White House.”® Those communications may however still be
subsumed within the deliberative process privilege so long as the Administration can
show that they are pre-decisional and deliberative communications.

As with the basic congressional demand, the privilege assertion by the White
House is squarely in line with past cases and practices. The issue therefore becomes
whether a waiver has been made and, ultimately, the merits in any balancing of the
respective interests of the two branches.

f7 In re Sealed Case (Epsy), 121 F.3d 729, 744 (D.C. Cir. 1997).

3 See, e.g., U.S. Dep't of Treasury v. Pension Benefit Guar. Corp., 249 F. Supp. 3d
206, 209 (D.D.C. 2017).

* Espyat737-38.

O Id at751-52.

h Judicial Watch v. Dep't of Justice, 365 F.3d 1108, 1120 (D.C. Cir. 2004).
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IV.  There Was No Blanket Waiver of Executive Privilege

Various members of Congress and commentators have declared that the White
House has already waived executive privilege by allowing White House officials to
testify and allowing the Special Counsel to review hundreds of thousands of documents.*
This argument however might have more foundation if Robert Mueller was an
Independent Counsel outside of the Justice Department. He is instcad a Special Counsel
who is not only part of the Executive Branch but part of the Justice Department subject to
the supervision of both the Attorney General and Deputy Attorney General. From the
perspective of the White House, revealing information to Mueller was akin to the
Executive Branch speaking with itself,

Before the release of the report, | wrote about an emerging privilege strategy
where the thtc House allowed full cooperation with Mueller while opposed disclosures
to Congress.” [ have previously stated that | believe that the White House failed to
properly assert privilege in instructing witnesses not to answer congressional questions in
anticipation of possible assertions of privilege. However, a clear line was maintained by
the White House between disclosures to Mueller as opposed to Congress.

The White House distinction is well-founded in existing precedent. A leading
case on this question is again the Epsy case. The case has some obvious analogies to the
current controversy. There was a public report issued by the White House on its
investigation into the alleged wrongdoing by the former Secretary of Agriculture. The
underlying evidence supporting the public report was sought by the Office of
Independent Counsel. The case resulted in a standard in camera review and the court
ruled in favor of White House. After an appeal by the OIC alleging a waiver due to the
public release of the report, the D.C. Circuit ruled not only in favor of the executive
privilege assertion but against the claim of waiver. The Court reaffirmed that “Since
executive privilege exists to aid the governmental decision-making process, a waiver
should not be lightly inferred.”

A more difficult question is raised with regard to a waiver of some material not
because of the disclosure to the Special Counsel but to personal counsel. President
Trump is known to have maintained a large array of lawyers with differing functions
from White House counsel to personal counsel. This mixing of teams is a dangerous and
ill-advised practice, but there appear to have been a few “walls” maintained by the Trump
legal team. As a result, an argument can be made that documents reviewed by personal
or private counsel constitutes a waiver in the same way that attorney-client privilege can

62 Indeed, some commentators like former Gov. Chris Christie and former Clinton

Chief of Staff Raum Emmanuel have argued that President Trump was too cooperative
and transparent with the Special Counsel. Jonathan Turley, Christie and Emmanuel.
Trump Should Not Have Allowed Staff To Speak Freely With Mueller, May 13, 2019
(available at https://jonathanturley.org/2019/05/13/christie-and-emanuel-agree-that-
trump-should-not-have-allowed-staff-to-freely-speak-with-mueller/).

& Jonathan Turley, A4 Question of Privilege: How Trump Could Still Gut The
Mueller Report, The Hill, March 16, 2019.
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be lost with disclosure to third parties.**

Once again, Epsy is instructive. The D.C. Circuit noted that, while waiver can
oceur with privileges through third party disclosures, a blanket approach would be
inappropriate in the context of executive privilege:

“It is true that voluntary disclosure of privileged material subject to the attorney-
client privilege to unnecessary third parties in the attorney-client privilege context
‘waives the privilege, not only as to the specific communication disclosed but
often as to all other communications relating to the same subject matter.” ... But
this all-or-nothing approach has not been adopted with regard to executive
privileges generally, or to the deliberative process privilege in particular. Instead,
courts have said that release of a document only waives these privileges for the
document or information specifically released, and not for related materials. . .
This limited approach to waiver in the executive privilege context is designed to
ensure that agencies do not forego voluntarily disclosing some privileged material
out of the fear that by doing so they are exposing other, more sensitive
documents. . .

The court found waiver as to the specific documents shared with third parties but not a
general waiver.”® Of course, there still raises the question of whether a disclosure to
one’s own counsel would constitute a waiver to the specific evidence or documents under
review. An inquiry into the scope of such a waiver would delve deeply into attorney-
client communications, but a court could make such an inquiry in camera. Likewise, in
Citizens for Responsibility & Ethics in Washington v. U.S. Dep't of Justice,* the D.C.
District court ruled the office of the Vice President Dick Cheney did not waive executive
privilege in disclosing material to a special counsel.

Recently, the U.S. District Court for the District of Columbia explored the waiver
of the deliberative process privilege due to an inadvertent disclosure by the D.C.
government. It drew a distinction between waiver of privileges tied to the government’s
interests (deliberative process privilege) as opposed to that of a person (attorney-client
privilege) in ruling against waiver: “Unlike the public release of a document, an
inadvertent disclosure does not reflect an intent to abandon a privilege. Making
waiver the automatic consequence of such a mistake would undermine the important

56

interests that the deliberative process privilege serves.”*

o4 In re Sealed Case, 121 F.3d at 741; see, e.g., Heffernan v. Azar, 317 F. Supp. 3d
94, 120 (D.D.C. 2018); Elec. Frontier Found. v. U.S. Dep't of Justice, 850 F. Supp. 2d 35,
46 (D.D.C. 2012).
o In Re Sealed Case, 121 F.3d at 741,
o United States v. Wells Fargo Bank, NA., No 12-ev-7527 (JMF), 2015 U.S. Dist.
LEXIS 143814, 2015 WL 6395917, at *1 (S.D.N.Y. Oct. 22, 2015) (“[Clourts have
overwhelmingly (if not uniformly) held that the release of a document only waives the
deliberative process privilege for the document that is specifically released, and not for
related materials.”).

658 F. Supp. 2d 217 (D.D.C. 2009).
o8 Mannina v. District of Columbia, 2019 U.S. Dist. LEXIS 76260 at 24-25.
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A challenge on this issue could well make new law but it is not clear what law
Congress would want to make in this regard. The implications of such a waiver would
weigh heavily with a court and should weigh heavily with Congress. If such a disclosure
to personal counsel constitutes a waiver of executive privilege, would members of
Congress be stripped of their privileges in the same way in conferring with private
counsel? The material in question is not simply one’s individual records or interest. The
privilege—and underlying material—rest with the public office. A waiver rule would
mean that public officials cannot seek legal advice for their own protection even when
private counsel is bound by confidentiality not to release the information. Moreover, we
do not know potentially relevant information like whether private counsel signed non-
disclosure agreements (NDAs) or other confidentiality agreements with the Executive
Branch.

To rule in favor of waiver in this case, no president could discuss underlying
evidence in an investigation that has implications for him or her as both an individual and
an officeholder. It would create a serious conflict of interest for a president who would
have to waive executive privilege in order to protect his own interests. Congressional
investigations often raise such dual implications with officials routinely hiring private
counsel to assist them in protecting their own rights. Additionally, former officials (like
many involved in the current controversies) have lingering liability issues in appearing
before Congress and may have to discuss information still held by the Executive Branch
as privileged. 1f any such communications with counsel constitute a waiver, the
important protections of the office. highlighted by these courts, would be compromised.
Moreaver, there is the question of who can waive such privileges in speaking with
counsel. The documents secured by the Special Counsel are relevant to a host of officials,
including many with private counsel. This would seem the less intrusive option for both
members of the legislative and executive branches. There are a variety of government
contractors who may have access to a document, but are also subject to confidentiality as
is a private attorney. The alternative is to allow confidential disclosure to private counsel
under the auspices of the White House Counsel’s office. Whatever approach a court
chooses, it is likely to adopt the narrowest scope of such waivers. As a result, even ifa
court finds disclosure to private counsel is a waiver, a court would require document-
specific review under current controlling precedent—a detailed review that would require
difficult disclosures of attorney-client communications and preparations.

V. The Balancing Of Legislative And Executive Interests

The analysis thus indicates that both Congress and the White House have valid
threshold claims and that the White House has the advantage on the issue of waiver.
Even if there is a waiver, it would likely be confined as part of a document-specific
analysis over the course of a judicial in camera review. That leaves the merits on a
balancing of interests between the executive and legislative branches.

As previously noted, the House of Representatives has elected to litigate these
issues as a matter of oversight authority rather than the stronger grounds of an
impeachment inquiry. In so doing, the House is curiously playing the same hand that it
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lost in Senate Select Committee v. Nixon.®® In that case, the United States Senate Select
Committee on Presidential Campaign Activities sought to force President Nixon to
comply with its subpoena duces tecum, directing him to produce “original electronic
tapes” of five conversations between the President and his former Counsel, John W. Dean,
1. The district court ruled against the Committee, and the D.C. Circuit upheld the
decision. The Committee (like this one) was proceeding under oversight authority, and
the D.C. Circuit ruled: “There is a clear difference between Congress’s legislative tasks
and the responsibility of a grand jury, or any institution engaged in like functions. While
fact-finding by a legislative committee is undeniably a part of its task, legislative
judgments normally depend more on the predicted consequences of proposed legislative
actions and their political acceptability, than on precise reconstruction of past events.”
The treatment afforded the House under its impeachment authority was sharply
different. The court noted:
“Since passage of that resolution, the House Committee on the Judiciary has
begun an inquiry into presidential impeachment. The investigative authority of
the Judiciary Committee with respect to presidential conduct has an express
constitutional source.”® Moreover, so far as these subpoenaed tapes are
concerned, the investigative objectives of the two committees substantially
overlap: both are apparently seeking to determine, among other things, the extent,
if any, of presidential involvement in the Watergate ‘break-in” and alleged ‘cover-
up.” And, in fact, the Judiciary Committee now has in its possession copies of
each of the tapes subpoenaed by the Select Committee. Thus, the Select
Committee’s immediate oversight need for the subpoenaed tapes is, from a
congressional perspective, merely cumulative. Against the claim of privilege, the
only oversight interest that the Select Committee can currently assert is that of
having these particular conversations scrutinized simultaneously by two
committees. We have been shown no evidence indicating that Congress itself
attaches any particular value to this interest. In these circumstances, we think the
need for the tapes premised solely on an asserted power to investigate and inform
cannot justify enforcement of the Committee’s subpoena.”

The court clearly noted that the request would be cumulative given the disclosure
to the House. However, the overall thrust of the opinion was that an oversight demand
will be less compelling in a conflict with the executive branch than a demand made as
part of an impeachment proceeding. Impeachment proceedings are viewed as having a
quasi-judicial element. In United States v. Nixon (Nixon 1), the Court upheld a judicial
subpoena request by a special prosecutor for the Nixon tapes. The Court determined that
“absent a [] need to protect military, diplomatic, or sensitive national security secrets,”
the President’s “generalized interest in confidentiality” is outweighed by the
“demonstrated, specific need for evidence in a pending criminal trial.”

As an oversight function, the House will have to show that that “the subpoenaed
evidence is demonstrably critical to the responsible fulfillment of the [investigating]
Committee’s functions.” At the samc time, privilege is not absolute and the position of
the White House is diminished in investigations raising criminal or impeachment

69 498 F.2d 725 (D.C. Cir. 1974).
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offenses. Of course, there was not a finding of criminal conduct in the Special Counsel
Report, though the Special Counsel expressly said that he was not exonerating the
President on obstruction and declined to reach a conclusion. As I have previously stated,
the Special Counsel’s refusal to reach a conclusion (despite being asked to do so by both
the Attorney General and Deputy Attorney General) is baffling. While I will not delve
into the suggested rationales (including the claim that the Justice Department policy
against indicting a sitting president compelled the decision), the decision of the Special
Counsel is in my view entirely incomprehensible. Nevertheless, the record stands as
rejecting criminal acts by President Trump by the Justice Department. Special Counsel
Mueller determined that there was not evidence to support a criminal charge on
collusion/conspiracy (Volume I) and both Attorney General Barr and Deputy Attorney
General Rosenstein concluded that there was not enough evidence to support a charge of
obstruction. Congress may stiil claim that it is investigating possible criminal conduect,
but will do so within the context of this record and without the imprimatur of an
impeachment inquiry. It may also pursue evidence related to abusive conduct or actions
relevant to legislative reforms.

The House still has a valid interest in much of this evidence. However, it has
undermined its position further with some of its initial challenges. I have previously
discussed why the contempt sanction against General Barr was a mistake. It
conspicuously did not include the oft-repeated and little supported claim of perjury.
Instead, it was based on the failure to turn over the full and unredacted report—an act that
he could not do as a matter of law. As I stated in the Barr confirmation hearing when
members demanded an assurance that the still unfinished report would be publicly
released without redactions, such demands are contrary to federal law and unlikely to
receive a favorable reception in federal court. If this Committee was serious about
bringing a civil contempt action to federal court, it could not take a less promising course
of action in the current controversies. Indeed, this is a time where I sincerely hope that
that the Committee action was never truly intended for a submission to federal court. 1f
the Committee carries out its promise to submit the case to a federal court, it will succeed
in playing literally the worst card in a strong hand against the Administration.

A. The Grand Jury Material

Since his confirmation hearing, members have demanded that Barr release the
“full and unredacted report.” He has declined to do so, citing the federal law prohibiting
the release of information from grand juries, which in turn has highlighted a bizarre
disconnect between congressional demands and the requirements of federal law.
Members of this Committee also demanded the release of the full and unredacted report.

Later in March, the House passed a resolution calling for the public release of the
report “except to the extent the public disclosure of any thereof is expressly prohibited by
taw."™ But it too demanded the relcase of “the full release to Congress of any report.
including findings, Special Counsel Mueller provides to the Attorney General™—again
with with no exception for Rule 6(¢) material in violation federal law. Later, the

7 H. Con. Res. 24 (available at https://www.congress.gov/bill/116th-

congress/house-concurrent-resolution/24/text).
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Committee again demanded the release of the full and unredacted report in its subpoena
and public statements. This time, it further claimed that that “neither Rule 6(e) nor any
applicable privilege barred disclosure of these materials to Congress.”

As the former counsel representing the Rocky Flats Grand Jury, 1 fought hard to
establish that grand jury material could be released in matters of great public
significance.”” We lost after years of litigation. Recently, the D.C. Circuit issued a
decision reaffirming the secrecy of grand jury proceedings even in matters of great public
interest. In McKeever v. Barr,” the D.C. Circuit affirmed the denial of a district court in
refusing to release grand jury information concerning a 1957 indictment of a federal FBI
agent. Despite the passage of time and great public interest, the court rejected the
argument that such unsealed of grand jury information fell within the exceptions to Rule
6(e). The court adopted the narrow view of others circuits like the Sixth and Eighth
Circuits that the interests of grand jury secrecy outweigh such demands for disclosure in
the public interest. See In re Grand Jury 89-4-72, 932 F.2d 481, 488 (6th Cir. 1991)
(“Rule 6(e)3)C)() is not a rule of convenience; without an unambiguous statement to
the contrary from Congress, we cannot, and must not, breach grand jury secrecy for any
purpose other than those embodied by the Rule.”); United States v. McDougal, 559 F.3d
837, 840 (8th Cir. 2009). In adopting its narrow view of the exceptions, the Court stated:

“That the list of enumerated exceptions is so specific bolsters our conclusion. For
example, the first of the five discretionary exceptions in Rule 6(e)(3)(E) permits
the court to authorize disclosure of a grand jury matter ‘preliminarily to or in
connection with a judicial proceeding.” Rule 6{e)(3)(E)(i). The second exception
allows for disclosure “at the request of a defendant who shows that a ground may
exist to dismiss the indictment because of a matter that occurred before the grand
jury.” Rule 6(e)(3)(E)(ii). The other three exceptions provide that a court may
authorize disclosure to certain non-federal officials at the request of the
government’ to aid in the enforcement of a criminal law, Rule 6(e)(3)E)(ii)-(v):
those provisions implicitly bar the court from releasing materials to aid in
enforcement of civil law. Each of the exceptions can clearly be seen, therefore, as
the product of a carefully considered policy judgment by the Supreme Court in its
rulemaking capacity, and by the Congress, which in 1977 directly enacted Rule
6(e) in substantially its present form. See Fund for Constitutional Gov't, 656 F.2d
at 867. In interpreting what is now Rule 6(e)(3)(E)(), for example, the Supreme
Court stressed that the exception ‘reflects a judgment that not every beneficial
purpose, or even every valid governmental purpose, is an appropriate reason for

& This position was repeatedly stated by the Committee including in its resolution to

hold General Barr in contempt. See e.g., Resolution Recommending That The House of
Representatives Find William P. Barr, Atiorney General, U.S. Department of Justice, In
Contempt of Congress for Refusal To Comply With A Subpoena Duly Issued By The
Committee On The Judiciary, 1 16" Cong. Ist. Sess. (available
https://judiciary house.gov/sites/democrats judiciary.house.gov/files/documents/FINAL%
20BARR%20Contempt%20Report%20Barr%205.6.19.pdf)
= In Re Special Grand Jury 89-2, 2004 U.S. Dist. LEXIS 3942.

3 McKeever v. Barr, 2019 U.S. App. LEXIS 10061at *6,
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breaching grand jury secrecy.” United States v. Baggot, 463 U.S. 476, 480, 103 S.
Ct. 3164, 77 L. Ed. 2d 785 (1983).”

This is a narrower view that some other circuits, including a recent decision by the
Eleventh Circuit.”* However, even under the more liberal reading of the rule, General
Barr does not possess the authority claimed by the Committee to release grand jury
material to Congress.

Notably, the D.C. Circuit in McKeever interpreted a key decision on grand jury
material from the Watergate period is an equally narrow fashion. In Haldeman v.
Sirica,” the plaintiff was seeking the release as a matter of the inherent discretion of a
federal court as opposed to the specific enumerated exceptions. Judge Srinivasan, the
dissenting judge in McKeever, objected that the majority was reading the decision of
Judge Sirica in releasing the grand jury material as based solely on the view that an
impeachment proceeding is a quasi-judicial proceeding. Sirica himself referenced the
House Judiciary Committee in Watergate as acting as “a body that in this setting acts
simply as another grand juryf’"’ The D.C. Circuit however was not clear on the question
in the earlier decision. The recent decision would seem to limit any disclosure to the
exceptions and that would make the decision of this Committee to proceed as a matter of
oversight, rather than impeachment. a potentially determinative choice in any challenge
on this issue.

Recently, this Committee acknowledged that such an order may be necessary but
insisted that General Barr should ask for the disclosure. Presumably, therefore, any act of
contempt does not include the withholding of the estimated two percent of material
stemming from grand jury proceedings. Since 98 percent of the report was disclosed to
key members, it is assumed that the two percent is Rule 6 (¢) material. That would leave
just six percent withheld in the public report.

B. Evidence of On-Going Investigations or Prosecutions

Most of the redactions in the publicly released report fall into the category of
evidence tied to ongoing investigations or prosecutions. This is a standard basis for
redaction and, more importantly, is likely to include material under court seal in cases
like the prosecution of Roger Stone. Like Rule 6(¢) information, this information would
require a separate court order if under seal from a federal judge. It is unlikely that
another federal judge would rule against General Barr for complying with standing orders
of a federal court.

General Barr could indeed seek court orders for the release of this limited
material, including Rule 6(e) material. However, there are countervailing interests for the
Department that are anchored in long-standing Justice Department policies. Instead of
seeking such disclosure, Barr made the disclosures to key members who are in a position
to review the relatively small percentage of redactions and raise specific issues of

“ Pitch v. United States, 915 F.3d 704 (11" Cir. 2019).

I 501 F.2d 714 (D.C. Cir. 1974).

7 In re Report & Recommendation of June 5, 1972 Grand Jury, 370 F. Supp. 1219,
1230 (D.D.C. 1974).
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redaction with Barr. That is likely to be viewed as a responsible approach to a federal
court. The alternative approach would sweep too broadly. Congress would have to ask
the court for a ruling that the Justice Department must release sealed or confidential
information in criminal cases upon congressional demand. Since this is not an
impeachment proceeding, Congress has already reduced the compelling case for such an
exception. It is also worth noting that such a rule could create a slippery slope for courts
since Congress could force disclosures related to criminal cases against favored parties
outside of the scope of the Rules of Criminal Procedure. If courts decline to order such
disclosure of Rule 6(e) and the material linked to ongoing cases, the vast majority of
redactions would be upheld and Congress will have succeeded in creating new precedent
against itself.

C. Intelligence Methods and Sources

A third cited category was the standard protection of intelligence methods and
sources. This category prompted few redactions but even in criminal cases defendants
are often denied such information. Once again, this information appears to have been
made available to select members of Congress. If any of this small number of redactions
can be contested after review, it seems highly unlikely that such redaction would
materially change the conclusions or weight of the evidence of the Report.

It is possible for Congress to prevail on individual redactions after an in-camera
review. It is also possible that the Justice Department could “run the table” on these
redactions and saddle this Committee with a new and countervailing precedent for future
investigations.

D. Supporting Evidence

A fourth area of demand is for the underlying documents and evidence to be made
available to the Special Counsel and his investigators. The deadline for production in my
view was unreasonable and I do not expect that a federal court would impose such a
schedule on the Justice Department given the representation made to the President in
General Barr’s May 8™ request for a protective assertion of executive privilege: “The
Committee . . . demands all of the Special Counsel’s investigative files, which consist of
millions of pages of classified and unclassified documents bearing upon more than two
dozen criminal cases and investigations, many of which are ongoing.” As noted earlier,
privilege reviews normally require document-by-document determinations of privilege.
Indeed, General Barr has told Congress that it is impossible to do such privilege reviews
on millions of pages in a matter of a couple weeks.

Presumnably, the ongoing review by the Justice Department will result in the
release of many of these documents in light of the waiver over the hundreds of pages of
the Special Counsel Report. Litigation will force such a review to occur in the context of
a federal proceeding. That could well slow rather than speed the process. The court is
likely to demand a declaration on the scope of the material and eventually an index of all
such documents. With an investigation of this length and scope. it will be a massive
enterprise and it is unlikely that a court will view the position of the Justice Department
as unreasonable given the size of the record. Indeed, going through such a record is like
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invading Russia in winter—it is unlikely to be a warm or speedy process for Congress.
However, either through the Justice Department review or a court-ordered review,
Congress has a strong claim to much of this matter and wili likely prevail in getting much
of this material in full or redacted form.

E. Witnesses

The final area of conflict concerns whether certain key witnesses can be prevented
from appearing before Congress. The President has stated publicly that he opposes the
appearance of witnesses like Robert Mueller and Don McGahn. For his part, Attorney
General Barr has stated that he belicves that Mueller should testity. But regardless of the
position taken on these witnesses, Congress is again in a strong position to demand their
appearance. It would prevail ultimately in any litigation and this is a fight that would be
excellent ground for litigation on the part of the legislative branch.

The more difficult issue will be what these witnesses can address in such
testimony. There are no compelling grounds to prevent the witnesses from testifying
within the scope of previously waived material in the Report. However, Congress is not
calling Robert Mueller to read from his report. It will want to ask him questions about
what led to certain conclusion and the context for those conclusions. That would
necessarily involve reliance on material that was not published in the report, including
documents and evidence not included in the Report. As noted earlier. the White House
has a valid claim that it did not waive material by simply allowing Mueller and his staff
to review it within the Justice Department.

While Congress is likely to prevail on compelling the appearance of witnesses, it
could face a mixed result on the scope of the testimony. A court is unlikely to declare
that a witness is under no obligation to protect undisclosed executive privileged material.
Moreover, a court would not be able to predict questions or answers. [n an ordinary case,
Congress and the White House would work out areas of interest and core documents to
be addressed by witnesses. Both documents and witnesses can then be cleared in
advance. There does not appear to be that level of conferral in this case. However,
federal courts do not generally offer advisory opinions on future possible conflicts.
Rather, witnesses will likely have to appear and a record created on areas of claimed
privilege. The Administration could seek some basic protections in such a hearing. Ata
minimum, it is likely that a court would allow the Justice Department to be present to
advise witnesses not to answer questions,

A court is likely to give witnesses like Mueller some “room at the elbows™ in
answering questions within the scope of the Report. The Report is a massive waiver of
privilege and offers a wide berth for testimony. The leeway is likely to be substantially
less for witnesses like McGahn whose communications with Trump occurred in the very
nucleus of privileged presidential communications. Congress could well argue that the
extent of disclosure made in the Special Counsel Report should result in a finding of a
general implied waiver. In some civil privilege cases, courts have found a waiver extends
to other undisclosed documents. ” That is highly unlikely in the context of executive

7 Under Rule 502(a) of the Federal Rules of Evidence, the disclosure of privileged

information or communications in a federal proceeding. ot to a federal office or agency.
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privilege. First, it would effectively lift protections from millions of pages of evidence.
Second. it would create a disincentive in the future for presidents to release information
in the public interest. Finally. it would create an artificial construct. The Mueller Report
remains relatively focused on the two issues of conspiracy/collusion and obstruction.
The documents and potential testimony would likely extend well beyond those confines.
For example, many of these documents were generated in the context of other issues or
functions but remained material to the Special Counsel investigation. A sweeping
general waiver holding is unlikely to occur and even more unlikely to be upheld.

VL Conclusion

In Paradise Lost, Milton onee described a “Serbonian Bog ... where Armies
whole have sunk.”™ Privilege fights represent the same danger for Congress. Evenina
strong challenge, these conflicts can bet bogged down in a document-by-document
process of indexing, redacting, and releasing of evidence. In the worst case, your whole
case can sink into the Article 1l bog if you choose your ground and your fight unwisely.

As a longtime advocate for congressional authority, [ am concerned about the
current posture of this Committee in pushing forward on issues like the Barr subpoena
and contempt fight. There are strong claims to be made and those stronger positions
should be given priority. The Judiciary Committee of the | 16" Congress owes a debt to
the Committees that came before it and an obligation to the committees that will come
later. As with the Hippocratic oath, your first commitment must be to “do no harm.”
Some 230 years since the first Congress, this body is facing new and serious threats of
defiance and circumvention. It will need to jealously protect not only its inherent powers
but its existing precedent to meet that challenge. Some of these challenges could do real
harm to precedent regularly relied upon to compel cooperation and disclosures to
Congress.

Given the commendable waiver of executive privilege over the public Special
Counsel Report and the redaction of only eight percent of the material (and virtually ne
redactions in the obstruction material), there would seem to be ample basis for conferral
and compromise. Absent such compromise, the Committee should focus on compelling
the appearance of key witnesses and establishing the record for any executive privilege
claims. That is the high and best ground for litigation. Alternatively, it Congress flails
about in every direction in this bog, it will find itself with less progress and even less time
to pursue its legitimate oversight concerns.

Thank you again for the honor of testifying before you today. Iam happy to
answer any questions that you may have. 7

constitutes a waiver to the information disclosed. However, such a waiver extends to
other undisclosed communications or information only if: “(1) the waiver is intentional;
(2) the disclosed and undisclosed communications or information concern the same
subject matter: and (3) they ought in fairness to be considered together.” Thus. there is a
general fire stop on implied general waivers that sweep away all privilege in most cases.
78 John Milton & Isaac Asimov, Asimov’s Annotated Paradise Lost 88 (1974).

7 As discussed above, I have been asked to include some of my relevant
scholarship: Jonathan Turley, A Fox In The Hedges. Vermeule’s Optimizing
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29



97

Chairman NADLER. Thank you. Professor Kinkopf.

TESTIMONY OF NEIL KINKOPF

Mr. KINKOPF. Thank you, Chairman Nadler, Ranking Member,
and, more importantly, fellow Georgian, Mr. Collins. It’s a real
honor to be here today. This is an auspicious time for a hearing
into executive privilege and congressional oversight given the range
of current disputes over executive privilege between Congress and
the executive branch. These disputes involve a clash between con-
stitutional interests.

The Constitution vests Congress with an inherent power of in-
quiry. As the Supreme Court has stated, “The scope of the power
of inquiry is as penetrating and far reaching as the potential power
to enact and appropriate under the Constitution.” The President
also has a legitimate interest in confidentiality that’s constitu-
tionally rooted. The President’s decision-making process requires
that he be able to receive candid and robust advice from his advis-
ers, and that advice, human nature tells us, would be tempered if
it couldn’t be given in confidence. Neither of these constitutionally-
based interests overwhelms or trumps the other. Instead, they need
to be balanced, and in the first instance, that balance is to be
struck by the political branches themselves through a process of
negotiation and accommodation.

Attorney General William French Smith, who served under
President Ronald Reagan, put it this way: “The courts have re-
ferred to the obligation of each branch to accommodate the legiti-
mate needs of the other. The accommodation required is not simply
an exchange of concessions or a test of political strength. It is an
obligation of each branch to make a principled effort to acknowl-
edge and, if possible, to meet the legitimate needs of the other
branch.” This approach has been the standard model adhered to by
administrations and congresses of both political parties. It stands
in stark contrast to President Trump’s recent declaration of a blan-
ket intention to oppose all the subpoenas.

When privilege disputes have gone to court, the courts have re-
peatedly emphasized that the balancing of constitutional interests
should not be done in the abstract, but instead should be done on
a case-by-case basis that takes account of the concrete facts and
circumstances presented by the particular issue. The subpoenas
that this committee has issued involve an inquiry into Russian in-
terference in our elections. In the concrete factual setting of these
subpoenas, Congress’ interest is of the highest constitutional order.

First, Congress has authority to enact statutes to safeguard our
elections from foreign interference. The sound exercise of that au-
thority is fundamental to our democracy, and the threat to the in-
tegrity of our electoral system is not abstract or speculative. Russia
has interfered in our elections, and, according to our intelligence
services, it will continue to do so.

Second, the Constitution assigns Congress the primary role for
addressing presidential misconduct. The Mueller report details ex-
haustive and voluminous evidence of presidential misconduct and
of Russian attempts to interfere in the election. It details the Presi-
dent endeavoring to obstruct the investigation into Russian inter-
ference with the election. The report itself refrains from drawing
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a conclusion as to whether or not the President committed obstruc-
tion of justice in the sense of the Federal statute. It refrains be-
cause of the special counsel’s specific determination that he does
not wish to preempt the political branches, Congress, from their
primary role in addressing presidential misconduct. So Congress
has overwhelming constitutional interests in receiving the material
that it has subpoenaed in order to inform its judgment about safe-
guarding our elections and about how to respond to significant alle-
gations of presidential misconduct.

On the other side of the balance is the President’s interest in
confidentiality. The President has not, however, sought to specify
within the factual setting of this particular dispute why it is that
the discreet documents that he’s withholding are within his author-
ity to withhold. I won’t go through all of the specificity that Pro-
fessor Shaw, I think, so well covered. But I would say the balance
of the interest, Congress’ very weighty interest, and, at least to this
point, the President’s only general and vague assertions, do not
overcome Congress. And in the balance, Congress should prevail.

[The statement of Mr. Kinkopf follows:]
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Statement of Neil J. Kinkopf
Professor of Law, Georgia State University, College of Law"
Before the Committee on the Judiciary
United States House of Representatives
Hearing on Executive Privilege and Congressional Oversight
May 15, 2019

It is an honor to be asked to testify before this Committee on the subject of executive privilege
and congressional oversight. In this statement, | will provide a brief overview of the
constitutional foundations for Congress’ authority to conduct investigations and oversight and
the use of subpoenas to enforce that authority, as well as the President’s authority to assert
executive privilege. [ will then apply these precepts to some of the current privilege disputes
Between this Committee and the Executive Branch.

L Constitutional Background

The Legislative Power of Inquiry. The Congress has long been understood to have a wide-
ranging authority to conduct investigations and oversight. That power allows Congress to make
reasoned and considered judgments regarding how to use its legislative powers. As the Supreme
Court has put it:

“The power of inquiry has been employed by Congress throughout our history, over the
whole range of the national interests concerning which Congress might legislate or decide
upon due investigation not to legislate; it has similarly been utilized in determining what

to appropriate from the national purse, or whether to appropriate. The scope of the power of
inquiry, in short, is as penetrating and far-reaching as the potential power to enact

and appropriate under the Constitution,™!

Indeed. the Supreme Court has specifically elaborated on the power of inquiry, holding that it
extends to investigation into the abuse of power within the executive branch: the power of
inquiry “includes surveys of defects in our social, economic or political system for the purpose of
enabling the Congress to remedy them. It comprehends probes into departments of the Federal
Government to expose corruption, inefficiency or waste,”

* Affiliation is listed for identification purposes only. The views expressed are the author’s own
and do not reflect the position of Georgia State University.
Y Barenblat v. United States. 360 U.S. 109, 111 (1959).
? United States v. Watkins, 354 U.S. 178, 187 (1957). Professor William Marshall has offered an
important rationale for this use of the power of inquiry:
Congress’s power to investigate plays a critical role in the checks and balances of U.S.
democracy. Congtessional investigations serve as a deterrent to wrongdoing. Without
some outside check on the Executive Branch, there would be little to discourage
unscrupulous officials from acting in their own, and not in the nation’s, best interests.
William P. Marshall, The Limits on Congress's Authority to Investigate the President, 2004 U.
111, L. Rev. 781, 798,
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To make this power effective, the Supreme Court has recognized that Congress may issue
subpoenas to compel witnesses to testify or to submit documents and records.” As a means of
enforcing this power, Congress holds inherent authority to hold in contempt anyone who defies
its compulsory process.”

Executive Privilege. Over the course of our constitutional history, Presidents have from time to
time asserted executive privilege against this inherent legislative power of inquiry. Itis
somewhat misleading to refer to executive privilege as if it were a discrete legal doctrine. Itis
more accurate to think of executive privilege as a collection of doctrines justifying the executive
in withholding information from the other branches of the federal government — both Congress
and the Judiciary. These include privileges relating to military and national security secrets, and
likely diplomatic communications, as well.’ In addition, the executive has asserted a general
presidential communications privilege, asserting that all communications with the President are
privileged, and a deliberative process privilege that extends beyond direct communications with
the President.®

3 See Warkins, 354 U.S. at 187-97; McGrain v. Dougherty. 273 U.S. 135 (1927). The Supreme
Court, in Barenblatt, cautioned against reading this power of inquiry too broadly:

Broad as it is. the power is not, however, without limitations. Since Congress may only
investigate into those areas in which it may potentially legislate or appropriate, it cannot
inquire into matters which are within the exclusive province of one of the other branches
of the Government. Lacking the judicial power given to the Judiciary, it cannot inquire
into matters that are exclusively the concern of the Judiciary. Neither can it supplant the
Executive in what exclusively belongs to the Executive. And the Congress, in common
with all branches of the Government. must exercise its powers subject to the limitations
placed by the Constitution on governmental action ...

360 U.S. at 111-112. As discussed below, however. Congress has pervading interests in this
matter (including its legislative authority over federal elections and its impeachment power) such
that the concern about invading spheres of authority from which Congress is excluded is
inapposite.

4 Anderson v. Dunn, 19 U.S. (6 Wheat.) 204 (1821).

3 See United States v. Nixon, 418 U.S. 684, 706 (1974); see also United States v. Reynolds, 345
U.S. 1 ((1953), Totten v. United States, 92 U.S. 105 (1875).

[ TThe deliberative process privilege reaches beyond conversations with the President to protect
other communications among executive branch officials “crucial to {ulfillment of the unique role
and responsibilities of the executive branch.” [ re: Sealed Case (Espy), 121 F.3d 729, 7-36-37
(D.C. Cir. 1997)]. This privilege ‘allows the government to withhold documents and other
materials that would reveal advisory opinions. recommendations and deliberations comprising
part of a process by which governmental decisions and policies are formulated.” Jd. at 737.7
Commirtee on Oversight and Government Reform v. Lynch, 156 F. Supp. 3d 101 (D.D.C. 2016).

2
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The Constitution does not expressly grant any privilege or immunity” to the President. The
Supreme Court nevertheless has interpreted the constitutional docttine of separation of powers as
implicitly ordaining executive privilege, including a general privilege respecting
communications between the President and his or her close advisors.® This general
communications privilege is designed to protect the legitimate executive branch interest in
securing for the President the ability to receive candid, unvarnished advice. “Human experience
teaches that those who expect public dissemination of their remarks may well temper candor
with a concern for appearances and for their own interests to the detriment of the decisionmaking
process.”® The deliberative process privilege also enjoys broad judicial acceptance.

Synthesis. The Supreme Court has held that the general presidential communications privilege
is qualified rather than absolute.'’ This means the Court will balance the President’s need to
maintain confidentiality against the constitutional interests and need of the institution seeking
disclosure.'> The same is true of assertions of deliberative process privilege.'? As the D.C.
Circuit has formulated the inquiry, “This need determination is to be made flexibly on a case-by-
case, ad hoc basis, *BEach time [privilege] is asserted the district court must undertake a fresh
balancing of the competing interests ....”"™ Given this emphasis on ad hoc, case-by-case
determination, it is not surprising that there is very little in the way of governing precedent that
dictates that either disclosure or confidentiality is compelled or prohibited. Instead, the courts

7 Presidents have been held absolutely immune from civil liability for actions taken within the
scope of their office, at least absent legislation to the contrary. See Nixon v. Fitzgerald, 457 U.S.
731 (1982). Presidents are not immune from civil suit in federal court for liabilities arising from
activities undertaken before becoming President. See Clinton v. Jones, 520 U.S. 681 (1997).
There is no judicial ruling regarding the President’s liability to criminal prosecution while in
office. The Department of Justice has taken the position that a President may not be criminally
indicted or prosecuted while in office. See A Sitting President’s Amenability to Indictment and
Criminal Prosecution, 24 Op. O.L.C. 222 (2000).

8 See United States v. Nixon, 418 U.S. 684 (1974).

% Id. at 705.

10 See, e.g., cases cited supra note 5.

1 See Nixon, 418 U.S. at 707-713.

12 In Nixon, the Court considered the interests of the judiciary in enforcing a subpoena in the
context of a criminal proceeding. The President’s privilege claim is also qualified and subject to
balancing in the face of a congressional subpoena. See, e.g., Senate Select Committee v. Nixon,
498 F.2d 725 (D.C. Cir. 1974)(en banc).

13 See In re: Sealed Case (Espy), 121 F.3d at 737,

¥ Id. at 737-38 (quoting In re Subpoena Served Upon the Compiroller of the Currency, 967 F.2d
630, 634 (D.C. Cir. 1992). The same balance governs in the context of law enforcement
investigations as well. See Tuite v. Henry, 98 F.3d 1411 (D.C. Cir. 1996). Even outside the
context of privilege assertions, the Supreme Court has noted the pragmatic approach it takes to
Congress’ power of inquiry: “The congressional power of inquiry, its range and scope. and an
individual's duty in relation to it, must be viewed in proper perspective.... The power and the
right of resistance to it are 1o be judged in the concrete, not on the basis of abstractions.”
Barenblar, 360 U.S. at 112.
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have mostly emphasized that each branch has a constitutional duty to negotiate in good faith and
to accommodate the legitimate constitutional interests of the other branch.””

It Application to Congressional Subpoena for the Unredacted Mueller Report and
Supporting Documents

A. The Process of Negotiation and Accommodation

On March 22. 2019, Attorney General Barr notified, as required by regulation.'® the House and
Senate Judiciary Committees that he has received Special Counsel Mueller’s report entitled,
“Reportt on the Investigation into Russian Interference in the 2016 Presidential Election.””!” On
April 18.2019. the Attorney General released a redacted copy of the Muller Report to Congress
and the public, Prior to this date, the Chairman of the House Judiciary Committee joined with
the chairs of several other congressional committees addressed a number of communications to
the Attorney General to express their interest in receiving the full report with no redactions
except those required by law. These communications expressed Congress” willingness to
accommodate the executive’s legitimate in maintaining the confidentiality of this material. At the
time the Mueller Report was publicly released, the Attorney General and the Assistant Attorney
General for Legislative Affairs offered to allow a select group of members of Congress to view a
less redacted. but still not full. copy of the Mueller Report under fairly tight restrictions.” On
April 19, 2019 the House Judiciary Committee issued a subpoena for (1) the full Mueller
Report, including any exhibits or attachments; (2) all materials referenced in the Mueller Report:
and (3) all materials obtained or produced by the Special Counsel’s office.”"?

On April 22. 2019. the House Judiciary Committee issued a subpoena to former White House
Counsel Donald F. McGahn I1. The subpoena lists 36 categories of documents to be produced to
the Committee by May 7, 2019. The subpoena also requires McGahn to appear and testify on
May 21, 2019. On May 7. 2019, the current White House Counsel Pat Cipollone submitted a
letter to Judiciary Committee Chairman Nadler declaring that “White House records remain
legally protected from disclosure under longstanding constitutional principles, because they
implicate significant Executive Branch confidentiality interests and executive privilege.” The

'> In this connection, the President’s recent declaration of a blanket intention to “oppose all the

subpoenas” is unprecedented and contrary to the process that the courts have regarded as the

constitutional duty of the executive and Congress. As the Supreme Court has stated
It is unquestionably the duty of all citizens to cooperate with the Congress in its efforts to
obtain the facts needed for intelligent legislative action. It is their unremitting obligation
to respond to subpoenas, to respect the dignity of the Congress and its committees and to
testify fully with respect to matters within the province of proper investigation.

Watkins, 354 U.S. at 187-188.

1628 CFR 600.9(a)(3).

'7 Hereinafter, The Mueller Report.

18 See Amendment in the Nature of a Substitute to the Committee Report for the Resolution

Recommending that the House of Representatives Find William P. Barr in Contempt of

Congress, at 15.

19 Id
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letter also asserts that “Mr, McGahn does not have the legal right to disclose these documents to
third parties ....”

B. Balancing the Interests of Congress and the President

Congress’ Interest. Congress’ interest in receiving the subpoenaed documents is of the highest
order. The redacted Mueller Report shows that the Russian government interfered extensively in
the 2016 presidential election. Specifically. the Russian government “carried out a social media
campaign” and “conducted computer-intrusion operations” designed to benefit “presidential
candidate Donald J. Trump and disparage(] presidential candidate Hillary Clinton.™ In
addition, “the investigation established that the Russian government perceived it would benefit
from a Trump presidency and worked to secure that outcome, and that the [Trump] Campaign
expected it would benefit electorally from information stolen and released through Russian
efforts.”" The Mueller Report also establishes the extensive efforts President Trump undertook
to obstruct the investigation into Russian interference in the 2016 election.

Congress” interest in this matter is of elemental importance. The possibility that a foreign power
might interfere with a presidential election poses an existential threat to our democracy. The
Russian scheme to manipulate our elections is real and continuing.” Assessing Congress’
interest, as the Supreme Court has urged. in the concrete rather than in the abstract, it is clear that
Congress has several legislative interests of the most compelling nature. First, Congress must
consider how to safeguard upcoming elections from Russian interference. In order to devise an
effective legislative response to the threat of Russian interference, it must know the full extent
and details of Russia’s operations—which appears to be the subject of many of the redactions in
Part | of the Mueller Report.

Second. Congress has a compelling interest in responding to the President’s attempts to obstruct
the investigation into Russian interference with the 2016 presidential election. Based on the
redacted Mueller Report alone. it is clear that the President has engaged in conduct that satisfies
the predicate for impeachment. At the outset. | want to be clear that even though President
Trump’s obstruction is impeachable it does not necessarily follow that the House should
undertake to impeach him. That step, as | discuss below, is a momentous one that involves
sensitive discretionary considerations. Congress’s interest in access to all the information that
might assist in its exercise of that discretion is of the highest ordr.

20 Mueller Report, vol. I, at 1.

21d. at 1-2.

2 Id. vol. 11,

3 Martin Matishak, Intelligence Heads Warn of More Aggressive Meddling in 2020, Politico
(Jan, 29, 2019), available at https://www.politico.com/story/2019/01/29/dan-coats-2020-election-
foreign-interference-1126077; Karen Yourish & Troy Griggs, 8 U.S. Intelligence Groups Blame
Russia for Meddling, but Trump Keeps Clouding the Picture, New York Times (Aug. 2, 2018),
available at https:/www.nytimes.com/interactive/2018/07/16/us/elections/russian-interference-
statements-comments.html.
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The Constitution authorizes the House of Representatives to impeach the President (or any civil
officer) for committing “treason, bribery, or other crimes and misdemeanors.™* The
Constitution does not define this phrase and, indeed, it is clear that the phrase is not meant to
refer to specifically codified crimes. Rather, the predicate for impeachment is the commission of
an act that that threatens public harm on the order of treason or bribery regardless of whether the
act satisfies cach technical element of a codified crime.® The framers understood and meant for
impeachment to serve as a political remedy for official misconduct that inflicts severe harm to
the nation. As such, the Constitution, by vesting the impeachment power in the House, enjoins
upon the House the duty not only to determine whether the President or any civil officer has
engaged in serious misconduct, but to make a political judgment as to whether the misconduct is
such that the officer should be removed. The delicacy and solemnity of this judgment is
magnified when. as here. the officer in question is the President. The President is alone the head
of the Executive branch, constitutionally vested with “the executive power.™ Moreover, the
President is the only civil officer (other than the Vice President) who takes office by virtue of
election. To contemplate impeaching the President implicates unparalieled disruption of the
functioning of the government and supplanting the will of the electorate. as filtered through the
electoral college.

With respect to President Trump, Congress’ interest in possible impeachment is serious and
imminent. The Mueller Report details the measures President Trump took to obstruct and
undermine the Special Counsel’s investigation into Russian interference with the 2016 election.
Because the Department of Justice holds the position that a sitting President may not be indicted
or prosecuted, Mueller did not make a formal conclusion. It is worth noting, nonetheless, that
over 700 former federal prosecutors have concluded that the Mueller Report establishes
sufficient evidence to conclude beyond a reasonable doubt that President Trump committed the
erime of obstruction of justice.”” Indeed, the Mueller Report itself identifies as one reason for
not prosecuting a sitting President that doing so would “potentially preempt constitutional
processes for addressing presidential misconduct.” A footnote identifies that constitutional
process as “impeachment.” The Mueller Report establishes a powerful record of impeachable
conduct., Whether to take that step involves, as discussed above, the exercise of a delicate and
solemn political judgment. As the Department of Justice’s Office of Legal Counsel has pointed
out, the Constitution deliberately vests the exercise of that judgment in Congress because it is
politically accountable. In order for Congress to fulfill its constitutional role, it must have access
to all relevant information.

24 U.S. Const. art. 11, sec. 4.

> See Neit Kinkopf, The Scope of the Impeachment Power. What Ave “High Crimes and
Misdemeanors ”?, available at hitps://constitutioncenter.org/interactive-
constitution/articles/article-ii/the-scape-of-the-impeachment-power/clause/49.

26 .S, Const. att. 11, sec. 1, cl. 1.

7 See Statement by Former Federal Prosecutors (May 6, 2019), available at
https:/medium.com/(@dojalumni/statement-by-former-federal-prosecutors-8ab7691¢c2aal
214 vol. 1L, at 1.
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Even if the House declines to pursue impeachment, it has a legitimate interest informing the
public of the Trump Administration’s extraordinary abuses of power. As President Woodrow
Wilson once wrote:

It is the proper duty of a representative body to look diligently into every affair of
government and to talk much about what it sees . . . . Unless Congress have and use every
means of acquainting itself with the acts and the disposition of the administrative agents
of government, the country must be helpless to learn how it is being served . . . and must
remain in embarrassing, crippling ignorance of the very affairs which it is most important
that it should understand and direct. The informing function of Congress should be
preferred even to its legislative function . . . . [TThe only really self-governing people is
that people which discusses and interrogates its administration >’

The President’s Interest. The President has made a protective assertion of executive privilege
in response to the committee’s subpoena for the unredacted Mueller Report and accompanying
documents. Such protective assertions are legitimate where a congressional demand for
information is made in a manner so precipitous that the executive branch does not have sufficient
time to make mote specific and targeted privilege determinations.”! The validity of such an
assertion depends on a good faith assessment of the facts and circumstances surrounding it. It
bears noting that such an assertion is valid only as a brief, temporary measure to allow the
executive branch to review the subject documents for privilege. For example, the protective
assertion made in 1996 was followed by the production of a detailed and specific privilege log
just fifteen days later.*

Balance. In this instance. Congress has a compelling and urgent interest in the documents it has
subpoenaed. A good faith protective assertion of privilege might serve to justify deferring the
demand for a very brief period. It is not clear. however, that the blanket assertion of privilege is
justified in this instance. The Department of Justice has been in possession of the Mueller
Report for months and has carefully analyzed every word in order to make decisions regarding
redactions. It is difficult to fathom that the Department needs additional time to identify which
redacted portions might be the subject of a privilege claim. With respect to the underlying
documents — those cited in the Mueller Report or produced by the Special Counsel’s office — the
claim of need for time to review may be reasonable. Under Department of Justice practice, this
review should be completed within a very short time frame. along the lines of the fifteen days it
took the Department to review the documents at issue in the 1996 precedent. Delay beyond
fifteen days would not appear to be justified in light of Congress’ compelling and urgent interest
in the subpoenaed materials.

3% Woodrow Wilson, Congressional Government 303 (1913).

31 See, e.g., Protective Assertion of Executive Privilege Regarding White House Counsel’s Office
Documents, 20 Op. O.L.C. 1 (1996).

32 See Assertion of Executive Privilege Regarding White House Counsel's Documents (May 23,
1996), available at https://www justice.gov/{ile/2003 1 /download

7
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IR Subpoena for Testimony and Document Production by Don McGahn

The subpoena to Mr. McGahn implicates the same compelling legislative interests as the
subpoena for the Mueller Report and related documents. The President has a legitimate,
constitutionally-based interest in the confidence of his communications with his closest aides and
advisors. The D.C. Circuit has, however, rejected an absolute privilege with respect to the White
House Counsel.”* Given the extraordinary weight of the Judiciary Committee’s interest in the
matter, the precedent of the D.C. Circuit squarely supports the Committee’s authority to compel
the testimony of Mr. McGahn.

With respect to the demand for the production of documents, it is difficult to know what to make
of the May 7 Cipollone letter. The letter itself does not purport to assert executive privilege.
Instead, it objects to the production of documents because “they implicate ... executive
privilege.” First, it is basic law in this area that only the President may assert executive
privilege. Nothing in the letter purports to be communicating a determination that the President
has made. Second, the indefinite category of records that implicate executive privilege would
appear to be much broader than the category of documents that actually are privileged. Third,
the document makes no attempt to identify which responsive documents are privileged (or even
implicate privilege) or to set forth the basis for the assertion specific to each document. Finally,
it is possible that any privilege that might pertain has been waived by providing the documents to
Mr. McGahn’s private attorney.>* On the basis of the bare one-page Cipollone letter, it is
difficult to assess, much less credit, the legal basis for withholding the documents from the
Committee.

Conclusion

Congress’ power of inquiry is fundamental to our constitutional system. That system also
comprehends that the President’s legitimate confidentiality interests be accommodated. In order
for that accommodation to occur, the Constitution requires Congress to articulate its need for
information and requires the President to specifically assert his reasons for maintaining
confidentiality. With respect the Mueller Report and related documents and with respect to its
subpoena to Donald F. McGahn, Congress holds the most compelling of constitutional interests.
The President has failed to articulate countervailing interests. In this setting, it is
straightforwardly clear that Congress is entitled to the documents and testimony it seeks.

3 Committee on Judiciary v. Miers, 542 F.3d 909 (D.C. Cir. 2008); ¢/ In re Lindsey, 158 F.3d
1263 (D.C. Cir. 1998).

3% The D.C. Circuit held in In re Sealed Case (Espy) that the White House had waived executive
privilege with respect to a document that it provided to Espy’s outside counsel. See 121 F.3d at
740.
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Chairman NADLER. Thank you very much. I will open up the
questioning by recognizing myself first.

Professor Turley, this committee issued a subpoena to former
White House Counsel Don McGahn for records provided to him by
the White House in the course of his cooperation with the special
counsel investigation. The current White House counsel, Pat
Cipollone, has instructed him not to respond on the grounds that
these records “implicate significant executive privilege confiden-
tiality interests and executive privilege.” Do you agree that those
White House records are still legally protected from disclosure to
Congress because they may implicate executive branch confiden-
tiality interests?

Mr. TURLEY. Thank you, Mr. Chairman. It is a tough question.
I am going to give you middle-of-the-road answer, if you don’t
mind. First of all, the problem with calling Don McGahn, and, first
of all, I think you have absolutely every right to call Don McGahn.
The problem with the documents from McGahn is that his office
sits at the very nucleus of presidential communication privilege. He
is the really high-value witness for you to call in terms of the trig-
gering of the constitutional fight.

The material that he showed to the special counsel, in my view,
is not waived because that is a conversation occurring within the
executive branch. It is actually even within the Justice Depart-
ment.

Chairman NADLER. That was my next question.

Mr. TURLEY. Yeah. I think the courts have already pretty much
weighed in on that. I don’t think they are going to view the docu-
ments that were not disclosed in the report as waived because it
was shown to Mueller and because he is not an independent coun-
sel. He is a special counsel.

C‘l?lairman NADLER. What about those shown to McGahn’s attor-
ney?

Mr. TURLEY. That I deal with in my testimony, and I say that
is actually the most difficult question of all of these privilege fights.
The courts are not clear whether if you show documents to an at-
torney it waives executive privilege. And what I caution about in
my testimony is I think that if you force this to a court, it is mostly
likely that the court is going to find an accommodating rule be-
cause, as I explained in my testimony, I can’t thread this issue
without having sort of rippling effects, not just on the executive
privilege, but on you in the legislative branch.

For example, if members of Congress have an issue that could af-
fect them personally and they speak to an attorney, does that
waive congressional privileges? This is a very difficult question for
a court to have to deal with, and I think it is likely the court will
run home and say, you know what? As long as there are restric-
tions on confidentiality, like NDAs, or non-disclosure agreements,
or agreements with the White House counsel staff, that I think a
court is more likely to say there is no waiver.

Chairman NADLER. Thank you. Professor Kinkopf, you testified
that you thought we had the right to these materials, as I inter-
preted what you said, the redacted materials of the highest con-
stitutional order.

Mr. KINKOPF. That is correct.
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Chairman NADLER. And that would disagree with what Professor
Turley said. Now, do you agree with Professor Turley that in terms
of obtaining these documents and other documents, we would have
much better odds in court if we were to label this an impeachment
inquiry?

Mr. KINKOPF. I don’t think the label matters, right, because you
have to decide whether or not to start an impeachment inquiry.
And impeachment, particularly impeachment of the President, is a
grave step. It is not one that should be taken recklessly. It would
be irresponsible without first having information that the allega-
tions of wrongdoing against the President

Chairman NADLER. All right. Whether we should do it or not is
a different question. But my question is, would it put us in a
stronger position in court in arguing for a revelation of various ma-
terials?

Mr. KINKOPF. I think it is enough that you say you are trying
to decide whether or not to pursue impeachment. I don’t think you
have to actually invoke impeachment, and I don’t think that the
House has to actually form an impeachment committee.

Chairman NADLER. You are in complete disagreement with Pro-
fessor Turley in everything. Mr. Rosenzweig, when Independent
Counsel Ken Starr transmitted his report to the House of Rep-
resentatives, he also included 18 boxes of underlying evidence. Can
you describe why Judge Starr thought it was important to provide
that underlying evidence to Congress?

Mr. ROSENZWEIG. His view at the time, with which I agreed, was
that that underlying information was essential to this body to per-
form the functions of its responsibility under Article I, namely, to
determine what, if anything, should happen thereafter with respect
to President Clinton. It was obviously a slightly different context
in the sense that that was a direct referral for impeachment pur-
poses as opposed to purely for oversight purposes. But the funda-
mental thought that lay behind this was that it should not be in-
cumbent upon this body to redo all of the work that he had done,
nor should this body be forced to rely on what he thought was a
good summary.

Chairman NADLER. So in other words, you are saying it should
not be incumbent on us now to redo all the work that Mr. Mueller
did

Mr. ROSENZWEIG. That would be my view as well. In parimeteria,
it is exactly what we said with respect to President Clinton, yes.

Chairman NADLER. Thank you. Finally, Professor Shaw, well, do
you agree with previous testimony on the question of waiver; that
is to say, whether the White House waived executive privilege
Whe;)n it gave information either to Mueller or to McGahn’s attor-
ney?

Ms. SHAW. I think I agree with Professor Turley that it is actu-
ally a quite difficult question. Certainly all the public materials,
any privilege has been waived as to those publicly released, the re-
port itself.

Chairman NADLER. By “publicly released,” you mean given to
McGahn’s attorney?

Ms. SHAW. No, I mean, you know, the redacted version of the re-
port. No, the transmission to both McGahn and to his counsel, you
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know, I think that McGahn sharing with the special counsel is ar-
guably an intra-executive transmission. That does not necessarily
waive privilege. That is all still within the executive branch. You
know, I would want to know, the White House counsel in his letter
to you of—sorry—May 7th—sorry—suggests that Mr. McGahn,
there was a clear understanding that records remain subject to the
control of the White House for all purposes. I would kind of want
to know the circumstances in which that understanding was com-
municated. That seems to be sort of a relevant factual question.

I think as to the sharing of the documents with Mr. McGahn’s
outside counsel, there would be a close legal question. You know,
the D.C. Circuit decision from 1999 sort of takes a mixed view of
this. There is a little bit of waiver when they are sharing with a
third party, but not waiver in any blanket sense. So I think it is
close. I would agree with Professor Turley.

Chairman NADLER. Thank you very much. My time has expired.
The gentleman, the Ranking Member, Mr. Collins.

Mr. CoLLINS. Thank you, Mr. Chairman. I want to go through
several things, and I appreciate this. Again, we were up here before
talking about this is back to law school, and we have law professors
and 2-and-a-half opinions. So it is pretty interesting to see, and
this is good. I mean, I like it.

But I do have one just sort of a yes/no question, Mr. Rosenzweig.
When you worked with the Ken Starr investigation, was it not
under a different, it was actually under a statute, correct? The
independent counsel statute.

Mr. ROSENZWEIG. Ken Starr was authorized to investigate by the
Independent Counsel Act.

Mr. CoLLINS. Exactly. And Mr. Mueller was not, correct?
| Mr. ROSENZWEIG. He was authorized by the special counsel regu-
ations.

Mr. CoLLINS. Which are different, correct?

Mr. ROSENZWEIG. Yes.

Mr. CoLLINS. Okay. And they also have different reasons on
what they were to release and what they were not to release, cor-
rect? Yes.

Mr. ROSENZWEIG. I am not sure I agree with that.

Mr. CoLLINS. Well, when actually:

Mr. ROSENZWEIG. The special counsel regulations give Attorney
General Barr plenary discretion to release whatever he feels is ap-
propriate in the public interest. The special counsel regulations
provide that Mr. Mueller’s report is actually to Mr. Barr. So in my
judgment at least, Attorney General Barr, in consultation with the
White House, could release almost all of the report, save for those
portions that are prohibited by lawful release.

Mr. CoLLINS. Or in the reverse, he could release nothing and say
this is what the Mueller report came out with, correct?

Mr. ROSENZWEIG. He could certain have limited himself to a
much lesser release if he had chosen to do so.

Mr. CoLLINS. Thank you. One quick thing, and I actually had
this handed out to you because I think what was said by several
of you is the actual issue of congressional, and are we actually, and
I understand the majority’s desire to move this forward. I mean,
I do not deny the political aspect of this. But when you do, and I
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think Professor Turley and several of you have talked about the
role and the authority of Congress, which I do truly believe in,
there is such a thing as moving too fast where you actually under-
cut your own authority.

I have handed you the subpoena that was issued for General
Barr. You have time to read it. You can talk about it. If you want
to take a second. Show me in here anywhere where there is an ex-
ception for 6(e). There is not. I will help you out. There is not. So
to say that we are asking for the something the Attorney General
can do is not. And I understand the intent that was said from this
dais, well, the intent was that we will go to court and we will work
it out together, sort of the Ken Starr a-la-model, which was a little
bit different. But there is nothing in this subpoena right here that
a judge would look at and say, no, you asked for 6(e) information,
which he cannot do. It is illegal for him to do.

The constitutional crisis here would be to say, Attorney General,
break the law because we want it. That is standing in the middle
of the aisle and just jumping up and down and pitching a fit. This
is what this subpoena is. Now, the question comes back, and, by
the way, GSU, I am so glad—go Dogs. But Mark Becker and you
all, the Panthers are great and have amazing growth and the law
school is amazing down there. It is good to have you all here.

But the disagreement we have looked at, as we go back through
the issue, and especially where you said, and, Mr. Turley, I am
going to ask this question, but I want to acknowledge, is that you
all both had disagreements. When he said that opening an inquiry,
an impeachment inquiry, which by the way has not been said. The
only issues that have been said from this committee are where
there is an assault on the rule of law, that is more of an enforce-
ment mechanism, that we are looking into election security, that
we are concerned about overreach of the Administration. We have
never said, well, we are doing this specifically for impeachment.

Mr. Turley, is it not true, though, the courts have ruled that if
a judicial proceeding, would they consider an impeachment pro-
ceeding a judicial proceeding?

Mr. TURLEY. That is true, the extent of some of the case law.
This is where we differ. The Senate Select Committee v. Nixon in
1974 drew the distinction the chairman was referring to. In that
case, Congress lost because it was proceeding under oversight au-
thority. This body is actually playing the worst card in its hand.
It has a very good card to play in terms of initiating an impeach-
ment inquiry. But in that case, the court did draw the distinction
that you asked my colleague about and actually said that it was
determinative.

I would simply encourage this: be aware of close calls. This is not
horseshoes and grenades. This body needs to litigate when it can
be certain it can take down the executive branch. You have those
issues, but be aware of close calls because that is where you lose
precedent.

Mr. COLLINS. And just reclaiming my time here for the last few
minutes because like I said, we will go over this. I appreciate it.
You know, the discussion has been interesting to hear already in
a sense, but is an interesting issue when you have close calls, when
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you have, you know, Professor Shaw, your discussion with Pro-
fessor Turley just now. There are issues.

My concern is overriding, and this is my bigger concern. And you
are here, in all fairness, to start a foundation for what was lacking
last week and lacking in previous hearings where we go straight
to subpoenas, straight to contempt, straight because we are so fast
to get to the end of the day. But the concern that I have here is
just expressed there, and some of you have expressed this because
we do agree in the sense. And, Mr. Rosenzweig, you said you have
been here for Republicans. The reason you are here today is to prop
up really a bad argument, and I appreciate you being here, and the
others are here for that. And this is why we are here.

But my concern is past the Chairman and Ranking Member.
This body. Look at the paintings on the wall. There is history here.
This is beyond the moment of right now, and one day the two of
us will not be here. My friend from New York and myself will be
back in Georgia and be back in New York, and there will be other
people in this chair. But if we have actually degraded the role of
this committee by rushing to court, by rushing to conclusions, then
we have actually taken the authority that we say that we are ap-
plying, and we have undercut it. And we have made it harder for
future Congresses and future Judiciary Committees to actually ex-
ercise their constitutional power. That is my concern with it.

But it is good to hear you all today. I am glad we are having this
discussion I guess as we go forward. And I appreciate the time, and
I yield back.

Chairman NADLER. The gentleman yields back. The gentleman
from Georgia.

Mr. JOHNSON of Georgia. Thank you, Mr. Chairman, and thank
the witnesses for being here today. We are at a crucial juncture in
our Nation’s history, and it is important that experts like your-
selves help us clarify areas of the law that the Administration and
perhaps some of my friends on the other side of the aisle may be
unclear about. We are in the early stages of a constitutional crisis.
The flaunting of congressional subpoenas and the willful attempts
to conceal information rightfully requested by the Congress shows
an underlying disrespect for the co-equal branch of government
that is the legislative branch. And it is imperative that Congress
be allowed to continue its investigation into foreign interference in
American elections.

Special Counsel Mueller was appointed because of material con-
cerns that the Russian government had inappropriately meddled in
our presidential elections. After well over a year of careful fact
gathering and meticulous research, he and his team produced a
440-page report. And what did Congress get initially? A 4-page
summary that included conclusions that Mueller did not find ob-
struction. Attorney General Barr essentially told us to move on,
nothing to see, but that is not what the Mueller report said.

We later learned that Mueller himself was concerned about mis-
understandings about the report’s contents that were perpetrated
by the Attorney General. How can we trust when the Attorney
General of the United States is prioritizing helping the President
save face over the true facts of this matter? So we asked for the
full report, and in response to our very valid request, the President
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claimed blanket executive privilege after the Attorney General
stonewalled attempts to reach a reasonable accommodation. He
just claimed a blanket executive privilege on the entire report and
all of the underlying documents.

Professor Shaw, what, if any, legitimate interest does the Presi-
dent have in protecting the confidentiality of White House commu-
nications or documents that may contain evidence of misconduct?

Ms. SHAW. So where there is evidence of misconduct, Congress-
man, any Article II-based interest in protecting confidentiality is
quite weakened. I would say that as a general matter, there may
well be legitimate instances in which specific discreet documents in
the possession of the special counsel would well be candidates for
a viable privilege assertion. Some of the discussions between the
President and advisers, even those that touch, you know, matters
of the investigation, you know, so long as they are not tainted by
misconduct. Presumably they were discussing how to respond to in-
quiries from the Special Counsel’s Office, and some of those discus-
sions might well qualify as the kinds of considered deliberation be-
tween the President and his advisers that establish——

Mr. JOHNSON of Georgia. It is not a blanket

Ms. SHAW. Sorry. So all that, I think, would potentially qualify,
but we don’t know yet because they haven’t given any specifics. As
to those documents that might well be tainted by misconduct, I
think any executive privilege interest would be quite weak.

Mr. JOHNSON of Georgia. Professor Turley, you would agree with
that, would you not?

Mr. TURLEY. I’'m not too sure in terms of where it’s on the spec-
trum, in terms of the executive privilege interests raised by this.
There’s no question that when this body is investigating crimes, for
ex}ellmple, the assertion of privilege is at its weakest. But just as the
other

Mr. JOHNSON of Georgia. And let me interrupt you also.

Mr. TURLEY. Yes.

Mr. JOHNSON of Georgia. If we are using our oversight power to
investigate crime, that is within our legislative prerogative, is it
not?

Mr. TURLEY. It is, but just——

Mr. JOHNSON of Georgia. We don’t have to limit ourselves to an
impeachment inquiry in order to ferret out criminal misconduct?

Mr. TURLEY. Well, you don’t have to, but the problem you’re
going to have in this—and well, a prior witness noted that the find-
ing of no criminal conduct worked against the White House. This
is where it works against the committee.

The record, as it stands——

Mr. JOHNSON of Georgia. Well, we know that that was unsup-
ported, though. We know that that assertion by Attorney General
Barr was unsupported by the Mueller report. Wouldn’t you agree
with that, Professor Rosenzweig?

Mr. ROSENZWEIG. Well, yes, Congressman. I joined a letter
signed by I think it’s almost 1,000 former prosecutors now, sug-
gesting that in our professional judgment, the Attorney General’s
determination was not supported by the evidence.

Mr. JOHNSON of Georgia. And with that, Mr. Chairman, I will
yield back.
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Chairman NADLER. I thank the gentleman.

The gentleman from Ohio, Mr. Chabot.

Mr. CHABOT. Thank you, Mr. Chairman.

You know, this is the Judiciary Committee, a committee that was
once chaired by Daniel Webster, and we could be, should be, using
our time in important, productive ways. We could be working, for
example, on improving control at our borders, and it is a real prob-
lem. Some had tried to say, oh, this is just a made-up issue, a
made-up crisis. More and more, they are coming around and real-
izing that it is not at all a made-up crisis.

At the very least, we ought to be able in a bipartisan manner to
do something about the very flawed asylum system right now that
we have. We have people coming up principally from Honduras and
Guatemala and El Salvador, some on caravans. They are coming to
our borders. They are told by the drug cartels, who they have paid
thousands of dollars to, the magic words to say that they fear they
are sent back, and so they don’t get sent back.

They come into the country. They are given a court date. They
are put on a bus. They disappear somewhere in the continental
United States, into communities from members on this committee
and all over the place. Almost never come back for their court date,
and essentially just disappear into the population.

It is not good for the country. The American taxpayers are pay-
ing for this, and this committee ought to be working on that. We
have jurisdiction over that.

We could be working on the record number of opioid deaths in
this country, 70,000 over the last year alone. When Ronald Reagan
was President, he and the First Lady started their “Just Say No”
campaign to try to do something about it because we had 10,000
deaths due to overdoses, 10,000. Now it is 70,000, 7 times what it
was.

And in Congress’ defense, we have done some things. We passed
CARA a few Congresses back, and we passed the SUPPORT Act in
the last Congress. And that does make progress, but there are so
many other things we could be doing. We have—we have jurisdic-
tion, oversight over the DEA, the Drug Enforcement Administra-
tion, in this committee, over the FBI, law enforcement. Yet we are
having hearings on this.

We could be talking about reforming our prison system. Now,
yes, we did do some second-chance legislation. That is a good first
step, and we did it in a bipartisan manner, which we ought to do
a lot more in this committee than we do. But these folks that are
behind bars right now are going to be out some day, most of them,
and if they have a skill, if we can actually do something with them
so they have a skill, there is much less chance when they get out
that they are going to be breaking into your house or hijacking
your car or selling drugs to your kids.

We ought to be working on that in this committee, but we are
not. We are doing this.

Anti-Semitism is a growing problem. We have talked about it.
But we have got literally Members of our own institution who can’t
get out of their own way. They have demonstrated their own anti-
Semitism. So what do we do? We pass this legislation that says all
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hate is wrong, you know, but we didn’t focus on what the real prob-
lem was because it was too embarrassing.

We have got over $20 trillion debt hanging over our heads. Now
we are not the Budget Committee, but we do have jurisdiction over
constitutional amendments. I was for 6 years the chairman of the
Constitution Subcommittee in Judiciary, and my ranking member
for those 6 years was none other than the current chairman of this
committee, Mr. Nadler. And we worked together on some issues,
and we need to balance that budget.

Twenty trillion dollars, it is like every American pays a mortgage
on a second home, and yet they are getting nothing out of that
home. That is what what the balance—lack of a balanced budget
amendment does. We have introduced it again. We have got 36 Re-
publican cosponsors, 0 Democrat cosponsors.

So we could be doing a lot more on these and many other issues,
but Democrats are focused on something that has essentially al-
ready been dealt with in the Mueller report that found that this
President had not colluded with the Russians, and Attorney Gen-
eral Barr indicated no obstruction. But our Democratic colleagues
just can’t leave it alone. So today, we are wasting this committee’s
valuable time on executive privilege and blah, blah, blah.

Professor Turley, let me ask you this. You had an article in The
Hill recently, and in that article, you said the Democrats wanted
to manufacture a conflict, and they have succeeded in doing so.
What did you mean by that?

Mr. TURLEY. Well, that was a column on the contempt action
against Attorney General Bill Barr. And for full disclosure, I testi-
fied at his Senate confirmation. I've known him for years. I believe
that the contempt action of this committee was unfounded, but I
also believe that if it goes to a Federal court, this is another area
where I think that this committee could lose.

The issue of Rule 6(e) was addressed during the confirmation
hearing, when Senators asked me why won’t he commit to releas-
ing the full and unredacted report? And I said because that would
be a crime. You’re asking him to commit to an act to secure con-
firmation that would violate the Federal law.

If he had said that, despite our friendship, I would have opposed
his confirmation because that would be unethical. So there’s no
question that he cannot release that Rule 6(e) information.

I was counsel on the Rocky Flats case. That’s the largest Rule
6(e) case I know of. We spent years trying to get that special coun-
sel report released. So I'm not a fan of Rule 6(e), but we lost. And
if you take a look at the McKeever case, which was just handed
down by the D.C. Circuit, you are heading into a world of hurt. If
you go to the D.C. Circuit and argue that you could order Barr,
that Barr could unilaterally release Rule 6(e) information, they just
adopted a narrow view of Rule 6(e).

And by the way, their view—and I agree with the dissent in that
case—raises serious questions about how theyre interpreting
Haldeman v. Sirica. So you could open up that fight if you bring
that case back to the D.C. Circuit. I'd encourage you not to because
I happen to like Haldeman v. Sirica.
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But right now, the D.C. Circuit is not a hospitable place. They've
adopted the narrower approach of a couple of circuits like the
Eighth Circuit in interpreting those exceptions under Rule 6(e).

Mr. CHABOT. Thank you. My time has expired, Mr. Chairman.

Chairman NADLER. The gentleman from Florida, Mr. Deutch?

Mr. DEUTCH. Thank you, Mr. Chairman.

Mr. Chairman, on April 18th, an hour before releasing the
Mueller report, the Attorney General held an unusual, misleading
press conference to spin Mueller’s findings in the President’s favor,
and he said, and I quote, “The White House provided unfettered ac-
cess to campaign and White House documents, directing senior
aides to testify freely, and asserting no privilege claims. And at the
same, the President took no act that, in fact, deprived the special
counsel of the documents and witnesses necessary to complete his
investigation. Accordingly, no material has been redacted based on
executive privilege.”

Professor Shaw, the President had multiple opportunities to as-
sert executive privilege over materials collected during the inves-
tigation, but he did not. Is that correct?

Ms. SHAW. That’s correct.

Mr. DEUTCH. And the Attorney General sought to make a point—
he sought to point out the decision to waive privilege, the decision
to waive privilege to make it appear that the President was being
fully transparent with the American people. Is that correct?

Ms. SHAW. I think that’s a fair characterization of the press con-
ference, yes.

Mr. DEUTCH. And the Attorney General said nothing in the
Mueller report was redacted for executive privilege?

Ms. SHAW. That’s correct.

Mr. DEUTCH. Professor Kinkopf, in the course of the investiga-
tion, what third parties would have access to information and docu-
ments collected?

Mr. KINKOPF. I'm sorry. Could you——

Mr. DEUTCH. During the course of the investigation, which third
parties would have access to the information and documents col-
lected? Like investigators, for example, or private attorneys or
staffers, would they have access?

Mr. KINKOPF. Would they have access to the special counsel’'s——

Mr. DeEuTCH. To the information—to the information collected
during the investigation?

Mr. KINKOPF. No. The internal staff would.

Mr. DEUTCH. Right. Right.

Mr. KINKOPF. Yes, yes.

Mr. DEuTCH. Exactly. Are those individuals the sort of close ad-
visers to the President that executive privilege is meant to protect?

Mr. KINKOPF. No.

Mr. DEUTCH. Right. So given that the White House made no ex-
ecutive privilege claims at all, at all, during the special counsel’s
investigation, including witness testimony or over the publication
of the report itself, should that information still be considered priv-
ileged?

Mr. KINKOPF. Certainly not presidential communications.

Mr. DEUTCH. Right. So to be clear, the President waived—Pro-
fessor Shaw, I will come back to you. The President waived execu-



116

tive privilege over these materials when he gave them to third par-
ties and allowed them to be published publicly. Correct?

Ms. SHAW. Congressman, the counterargument that I would offer
is just that because these were all executive branch officials to
whom these documents were shared without any interposition of an
objection on the basis of executive privilege, that does not nec-
essarily mean the President wouldn’t later assert executive privi-
lege as to another branch.

Mr. DeEuTCcH. When the document was released, the Attorney
General went out of his way to talk about transparency in the proc-
ess and made no mention of executive privilege.

Ms. SHAW. I agree that that—that that seems misleading in ret-
rospect.

Mr. DEUTCH. Right. So, in fact, it seems to me that the D.C. Cir-
cuit decided this exact issue when it held that the White House
“waives its claims of privilege in regard to specific documents that
it voluntarily reveals to third parties outside the White House.”
That is the Espy case.

So the Attorney General has also claimed that he is prohibited
by law from disclosing the report’s underlying evidence, including
investigative files. Mr. Rosenzweig, based on your experience, is
the Department of Justice prohibited from giving Congress law en-
forcement files?

Mr. ROSENZWEIG. It’s not prohibited by law, except to the limited
extent of matters that are actually occurring before the grand jury,
which is actually a very narrow case. My own experience——

Mr. DEUTCH. How was your own experience?

Mr. ROSENZWEIG. Well, my own experience 201 years ago was an
investigation conducted by former chairman John Dingell into a
specific case in which the Department turned over essentially the
entire investigative file, save for the grand jury materials, and I
personally sat for several hours of depositions on the matter.

Mr. DEUTCH. And in fact, Professor Shaw and Professor Kinkopf,
in your time serving as attorneys in the executive branch, is it
standard practice to refuse to disclose law enforcement information
to Congress? Is that standard practice?

Mr. KINKOPF. Yes.

Mr. DEUTCH. Professor Shaw, standard practice to refuse to dis-
close law enforcement information to Congress?

Ms. SHAW. I would say:

Mr. DEUTCH. As a whole.

Ms. SHAW. In a blanket way, I would say no. I think as to spe-
cific materials, it is sometimes, of course

Mr. KINKOPF. I would agree with that, in a blanket way, no. But
as to specific investigations

Mr. DEUTCH. Thank you, Professor Kinkopf. Right. Thanks.

So there is not a basis to withhold this information across the
board. It is just not—that is just not the case. But the Attorney
General and President are still claiming a blanket privilege over all
of the Mueller report and all of the underlying materials, material
that has been shared by the special counsel, shared with investiga-
tors on his team, shared with fact witnesses, former White House

1Mr. Rosenzweig requested this be changed to 27 years.
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employees, shared with private attorneys. Shared, in fact, with the
ranking member of this committee.

So, additionally, I reviewed White House Counsel Cipollone’s let-
ter from last night. It leaves me with the same impression that the
Assistant Attorney General did in his letter last week. The blanket
protective privilege claim wasn’t grounded in the law. It was pay-
back because the White House and DOJ didn’t want to comply with
the subpoena, didn’t want to negotiate compliance, and didn’t want
the Attorney General to be held in contempt for refusing to comply.

It is important to note what is going on here, Mr. Chairman. The
Attorney General came out in front of the American people and
claimed transparency that the President didn’t hold any documents
back. He didn’t assert a privilege. The President waived it. He said
he didn’t need it.

The Attorney General boasted about it, and then he tried to claw
it all back. Not because the law says he can’t, but in retaliation
against this committee because we demanded compliance with our
subpoena and moved forward with contempt. It is too late for a
privilege claim now.

The President’s decision to use it as a cover-up has thrown this
system of checks and balances out the window. Yes, the President
has a limited qualified privilege to enable him to do his job. It is
not a blanket cloak of secrecy to cover up his own wrongdoing, to
make it impossible for Congress to protect the American—Ameri-
cans’ healthcare, ensure we aren’t committing human rights abuses
at our border, protect our national security from vulnerabilities
when security clearances are inappropriately given to family mem-
bers.

There is no cover-up privilege in our law. Mr. Chairman, the
Constitution law and precedent say that Congress has a right to
this information. We will go to court if we have to get it. The Presi-
dent cannot prevent Congress from investigating obstruction of jus-
tice by obstructing this Congress.

And I yield back the balance of my time.

Chairman NADLER. I thank the gentleman for yielding back.

The gentleman from Texas, Mr. Gohmert.

Mr. GOHMERT. Thank you, and I appreciate my 6% minutes time
I will have.

First of all, I know it is difficult these days because schools teach
to the federally mandated tests. So they don’t include civics. But
anyway, and I know surveys have shown that more college stu-
dents and recent college graduates can identify the Three Stooges
more so than they can identify the three branches of government,
but let me help in that regard.

When the President of the United States tells the Attorney Gen-
eral that he is going to waive executive privilege with regard to
things that he has used his White House counsel for and met with
him and shared things with, that does not waive the executive
privilege outside the executive branch. Because, see, we are a legis-
lative branch, one of those three.

And so the executive privilege can be contained within the execu-
tive branch without waiving it to another branch. So I know it is
an acute difference, but it is worth noting, especially if you are
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going to go before a court that does know the difference between
the three branches.

And by the way, just for what it is worth, we have had a couple
of weeks of hearings on what was called the Equality Act. We are
supposed to—the majority is going to pass that out apparently this
week. First bill in 25 years where you cannot have a religious free-
dom defense.

So if you, for example, advise a synagogue, you may want to tell
them that if they try to hire—if they refuse to hire a biological
woman who says she is a man and wants to be their rabbi, they
are looking at a lawsuit, and they cannot claim religious freedom
in doing so. There is a lot of changes coming if that bill becomes
law. So just a heads-up on that.

Now we are living in a time right now that history is going to
document. I don’t know how much more this little experiment in
self-government is going to go, but history will document what is
now coming out. You had a former member of the Trump campaign
who was lured overseas to meet with an FBI or DoD—apparently
gets money from different sources—person who invited him. He is
set up to meet another foreign official who tells him the Russians
have Hillary Clinton’s emails, and so that when he shares that
with another set-up, then that is used to go get a FISA warrant
to spy on a campaign.

We are in an historic area. And what we are seeing in this com-
mittee as—and I know this was with regard to a different thing,
but Professor Turley, we are flailing—this committee is flailing
after the gates opened and the evidence has started coming out.

Now I have seen the chairman react when he feels like things
are going unfairly, and he forgets some of the rules and misapplies
some of the rules. And I get the impression if this chairman had
been set up the way the Trump administration and the Trump
campaign were by an intel community abuse, a FISA court abuse,
a DOJ FBI abuse, then I have a feeling that this chairman would
be reacting far more in the flailing area than the Trump adminis-
tration has been acting.

They have been done terribly wrong, and I am hopeful we will
get to the bottom of this. Because if we don’t, then this will con-
tinue. We should have gotten a clue when the FISA court order,
the application affidavit were released through WikiLeaks, letting
us know they are using applications with no regard for the Fourth
Amendment, no particularity as to what is to be searched or the
things to be provided.

They just wanted all the information Verizon had on everybody,
and the judge said, oh, okay, and he signs off. Here, you can get
everything they have got. That should have been the clue. We have
got to start having hearings on the FISA courts. And I would love
to get this same group back and have a good discussion on the
abuses of the FISA court.

I am about to come to the conclusion we may need to just get
done, get rid of them altogether. They have become so abusive, and
the fact that no FISA court has reacted violently to having a fraud
committed on the court raises the issue that perhaps if we had a
FISA judge or more who were part of this scam to take down a
duly elected President.
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So this is a very important time. Everybody’s questions will be
part of the record, and you need to know that someday, after all
of this has continued to come out and we get all of the truth, what
side of history are you on? Were you continuing to flail at a can-
didate you didn’t want elected, or are you going to help restore a
Department of Justice and a court system that used to be the envy
of the world? Because we are sure not right now.

I yield back.

Chairman NADLER. I thank the gentleman for yielding. I would
observe that this Chairman could not be so set up because this
Chairman never ran a political campaign that had 180 contacts
with a foreign power.

The gentlelady from Texas is recognized.

Ms. JACKSON LEE. Mr. Chairman, thank you so very much.

And as a member of the Homeland Security Committee since the
heinous act of 9/11, I can assure you that the FISA court, although
there needs to be firewalls, have over the years protected this Na-
tion from heinous and horrific terrorist acts. It is a fixture that is
important, and it has done work that is valuable to saving lives in
this country.

Let me, Mr.—Professor Kinkopf—and let me also say to each and
every one of you, thank you so very much. As a member of this
committee, hearing your constitutional perspectives is much appre-
ciated.

Let me indicate that recognizing the executive privilege as a fix-
ture now in the law, not a constitutional. It is not so stated in Arti-
cle II, but would you say, Mr. Kinkopf, that the recognizing execu-
tive privilege, it cannot be used, however, to interfere with the con-
stitutional prerogatives of the United States Congress?

Mr. KINKOPF. I think that’s right. It has to be balanced with
Congress’ authority.

Ms. JACKSON LEE. Thank you.

Professor Turley, yes or no?

Mr. TURLEY. I'm afraid it can. Because a point of privilege is that
it will sometimes trump committee requests, and so courts do bal-
ance, but at times that balance favors the White House.

Ms. JACKSON LEE. But it is not an absolute bar?

Mr. TURLEY. Oh, absolutely. Yes, that’s true. Yes.

Ms. JACKSON LEE. And there are potentials where it does not act
in place? There are potentials? Yes?

Mr. TURLEY. Yes. And in fact, this committee and the Congress
overall prevails in many of these fights.

Ms. JACKSON LEE. I thank you. I need to proceed with my ques-
tions. Thank you so very much.

Let me read this, please. “A final area of conflict concerns wheth-
er certain key witnesses can be prevented from appearing before
Congress. The President stated publicly that he opposes the ap-
pearance of witnesses like Robert Mueller and Don McGahn. For
his part, Attorney General Barr has stated he believed that
Mueller should testify.

“But regardless of the position taken on these witnesses, Con-
gress is again in a strong position to demand their appearance. It
would prevail ultimately in any litigation, and this is a fight that
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would be excellent ground for litigation on the part of the legisla-
tive branch.”

Based on these words, Professor Kinkopf, do you agree that noth-
ing should prevent Mr. McGahn from appearing before this com-
mittee or that the President should not be able to prevent that?

Mr. KINKOPF. Yes, I agree.

Ms. JACKSON LEE. As you well know, Professor Turley, these are
your words in your testimony. Do you agree that nothing should
prevent Mr. McGahn from appearing before this committee?

Mr. TURLEY. I'd have to agree with that excellent testimony that
you read, yes. [Laughter.]

Ms. JACKSON LEE. It is good to have scholars in the house.

Let me also share with you words that were said in July 16,
2014, and I will ask each of you yes or no. This is testimony given,
and Professor Turley and I would consider each other at least Judi-
ciary Committee friends. We have seen each other in this room for
a very long time.

“The fact that a majority in Congress,” testimony before the
Rules Committee, “can remain silent or acquiesce to unconstitu-
tional actions is regrettably nothing new to our country. However,
such failure of principle does not change the character of an uncon-
stitutional act.”

Professor Shaw.

Ms. SHAW. I would agree with that statement, yes.

Ms. JACKSON LEE. Professor—forgive me.

Mr. ROSENZWEIG. It’s okay. Rosenzweig.

Ms. JACKSON LEE. I will get it. Rosenzweig. Just the glasses are
not strong enough.

Mr. ROSENZWEIG. I agree with that testimony.

Ms. JACKSON LEE. Professor Turley.

Mr. TURLEY. Yes, I think that’s true.

Ms. JACKSON LEE. Professor Kinkopf.

Mr. KINKOPF. Yes.

Ms. JACKSON LEE. There has been no legislation that has dealt
with the executive privilege. We have taken it in a sacred manner
that it works collegially with Article I and Article II. In light of our
present atmosphere, not that we should be raging against this doc-
ument, but Professor Shaw, what legitimate interest does the
President have in protecting the confidentiality of White House
communications or documents that may contain evidence of mis-
conduct?

Now this is being used. Would you answer both that and the idea
of some sort of congressional framework given to this use—seem-
ingly unfettered power of executive privilege?

Ms. SHAW. Well, so the general underlying sort of theory is that
the President has a need for and entitlement to unvarnished advice
from advisers and that it would chill the sort of free flow of that
advice to too lightly tread into sort of those confidential commu-
nications.

But as I said, when there is some threshold showing that the
materials sought might reveal misconduct, any legitimate claim to
secrecy I think is quite eroded if not, you know, vitiated.

In terms of the framework, you know, I think it’s a difficult
framework to encapsulate in a couple of sentences. I think there
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are very strong, legitimate, constitutionally grounded interests on
both sides of the balance, and so it’s a really fact-specific kind of
an inquiry and a balance, which is, I think, what is so problematic
about the kind of blanket assertion that we see here. It’s impossible
to evaluate the strength of the White House’s legitimate need and
balance it against the strength of Congress’ legitimate need.

In the abstract, it needs to be sort of a document by document
and event by event sort of analysis. But at the end of the day, I
don’t think a blanket assertion of the sort we have seen here can
possibly withstand scrutiny.

Ms. JACKSON LEE. Which is what is acting and going on at this
point.

Quickly, Professor Kinkopf, could you just comment on that?

Mr. KINKOPF. Sure. I completely agree with Professor Shaw. And
so, normally, what would happen is the executive branch would
produce a privilege log that lists the documents being withheld and
lists specifically as to each document the rationale for its with-
holding. That allows then the process of negotiation and accommo-
dation. It allows a court to assess if there’s an impasse in that ne-
gotiation process.

And the blanket assertions of privilege that we’ve seen from the
Trump administration just do not facilitate that process.

Ms. JACKSON LEE. I thank you very much. I think that has been
enlightening for all of us, and I may be judicious in looking at leg-
islation dealing with this question.

Thank you. Thank you very much.

Chairman NADLER. I think all members of the Judiciary Com-
mittee should be judicious. [Laughter.]

Chairman NADLER. Thank you. I now recognize the gentleman
from Colorado, Mr. Buck.

Mr. Buck. Thank you, Mr. Chairman.

We are here today because my colleagues on the other side of the
aisle are throwing a tantrum over information they want, but know
they cannot have. Not because Donald Trump says so, not because
Attorney General William Barr says so, but because the law says
so.
It is important to understand that there is no constitutional cri-
sis, as the chairman asserted last week. My friends on the other
side of the dais can only blame themselves for the current stale-
mate with the administration—the unreasonable demands, lack of
accommodation, and bad faith subpoenas.

I want to highlight three reasons we are faced with the current
impasse. First, the majority rejected an effort to work with Repub-
licans to tailor a subpoena most likely to lead to the production of
documents that Democrats say they want. On April 18th, the chair-
man issued a subpoena for the full, unredacted Mueller report.
This subpoena presented the Attorney General with two terrible
and unfair choices, violate Federal law and disclose grand jury in-
formation to comply with the subpoena or uphold the law and only
partially comply with the subpoena.

At the subpoena markup, I offered an amendment to carve out
grand jury materials from the chairman’s subpoena. This would
give the Attorney General a subpoena he could legally comply with
and would have resulted in the production of documents. So how
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did Democrats respond to that common sense approach? The chair-
man spoke against my amendment. Democrats voted in lock step
with their chairman. And my amendment was defeated on a party-
line vote.

What is ironic here is the Democrats’ remarkable flipflop on this
issue. They voted to protect grand jury materials on March 14th,
when they voted for the chairman’s resolution on the floor, but
then voted against the same protection in committee.

Attorney General Barr predictably could not comply with the
issued subpoena. That was not his choice. It is the law. The blame
for this lies with the majority.

The second reason we have an impasse is because of the chair-
man’s unreasonable demands in terms of timing. It took Special
Counsel Mueller and his team 22 months to conduct their inves-
tigation. That is 675 days. He had the assistance of 19 prosecutors
and 40 FBI agents. His team issued 2,800 subpoenas. They exe-
cuted 500 search warrants. They conducted 500 witness interviews.

They received court orders for 50 pen registers, had contact with
13 foreign governments, conducted 2 predawn SWAT raids, spent
$35 million, and reportedly produced over 1.4 million pages of docu-
ments. How much time did the chairman give the Attorney General
to comply with the subpoena, to review over 1.4 million pages of
documents? Thirteen days. Thirteen days. That is it.

If Democrats were acting in good faith, you would have asked
only for what you knew the Attorney General could legally provide,
and you would have given the Attorney General sufficient time to
process the request. Before the oversight counsel noticed a markup
to hold Eric Holder in contempt of Congress, Mr. Holder was given
174 business days to comply with a subpoena. Congress even gave
him a second chance by issuing another subpoena. How many busi-
ness days did Chairman Nadler wait before noticing a markup to
hold Attorney General Barr in contempt? Three business days.

When the majority uses unreasonable timeframes in a subpoena
and then moves so quickly toward contempt, it shows the motive.
It is not to obtain information, but rather to pick a fight.

Finally, my friends are to blame for the current impasse because
the chairman and the majority are playing fast and loose with the
facts and misrepresenting precedent. Professor Turley, the Judici-
ary Committee issued a subpoena to Attorney General Barr. Is that
correct?

Mr. TURLEY. Yes.

Mr. Buck. And when considering the subpoena, does the Attor-
ney General have to comply with the Federal Rules of Criminal
Procedure 6(e) and how to handle grand jury material?

Mr. TURLEY. Yes.

Mr. Buck. If the Attorney General released grand jury material
to this committee without a court order allowing him to do so, who
would be liable for that action?

Mr. TURLEY. Well, he would be in violation of Federal law. Also,
some of this material beyond Rule 6(e) dealing with ongoing cases
may involve prosecutions like that of Roger Stone. Some of that
material may be under court order not to be released because
they’re ongoing prosecution. So, once again, to release that informa-
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tion, he has to go to a different judge to ask if the information can
be released.

Now all of that states the obvious, and that is he’s between the
horns of a dilemma here if the choice is to comply with Congress
and violate standing court orders or Rule 6(e). And I think that’s
what caused this—this obvious conflict between two branches.

Mr. BUCK. And I heard earlier one of my colleagues on the other
side of the aisle mentioned the President waiving executive privi-
lege by saying that he wants to be transparent. Is that a waiver
of executive privilege?

Mr. TURLEY. No, the waiver—the Mueller—public Mueller report
itself is a giant waiver

Mr. Buck. No, I am just saying if he holds a press conference
and says “I want to be transparent,” has he waived executive privi-
lege?

Mr. TURLEY. No, it’s not. But I also don’t believe that the admin-
istration is claiming that the public report itself is subject to execu-
tive privilege. What they’re claiming is that the subpoenaed mate-
rial, the stuff that was not published or released, is subject to this
preventive executive privilege assertion.

Mr. Buck. Have you ever reviewed 1.4 million documents?

Mr. TURLEY. Well, my tenure piece was pretty long, but not quite
that long. Yeah.

Mr. Buck. Okay. All right. Thank you.

I yield back.

Chairman NADLER. I thank the gentleman for yielding.

I now recognize the gentlelady from California, Ms. Bass.

Ms. Bass. Thank you, Mr. Chair.

This is a question to the entire panel. The President recently de-
clared that he is fighting all subpoenas issued by Congress, and I
wanted to know in all of your different government experiences,
have you ever heard a President say or do something like that?

Ms. SHAW. If I should start, Congresswoman? No, I have not. 1
will say that I do think that background fact is relevant to this
committee’s task, but equally relevant, if not more relevant, I
think, is the conduct of the executive branch vis-a-vis this commit-
tee’s request. And that conduct does seem to have been quite con-
sistent with that sort of baseline decision to essentially resist com-
pletely cooperation with this committee’s oversight undertakings.

Ms. Bass. Thank you.

Mr. ROSENZWEIG. I would agree it is a unique—a unique cir-
cumstance. Kerry Kircher, who was the general counsel of the
House under Speaker Boehner and Speaker Ryan, and before that
deputy general counsel in both Republican and Democratic admin-
istrations, said nobody likes—in the executive branch likes congres-
sional oversight. But heretofore, everybody recognized it had its
place. You mostly argued about degrees.

Now we’re not arguing about degrees anymore. We’re arguing all
or nothing, and that’s a significant escalation. This is a unique cir-
cumstance.

Ms. Bass. Thank you.

Mr. TURLEY. I would have a little more nuanced view on this be-
cause this is not the first time a White House has defied Congress.
During the Obama administration, during the Clinton administra-
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tion, there was defiance of this body. In my view, they were wrong
in their position

Ms. Bass. Well, the question is all subpoenas.

Mr. TURLEY. No, no. I've already been critical that I think that
that—the assertion is wrong-headed. It cannot be sustained in its
current force. What they’re relying on is an opinion by Janet Reno
that made a similar type of preventive type of assertion. That’s
never been tested in court.

Ms. Bass. Thank you.

Mr. KiNkOPF. That preventive assertion was with respect to a
specific subpoena. Never before has there been a blanket assertion
that an administration will stonewall all subpoenas and all re-
quests for documents. And when I think of a word to describe that,
the only one that comes to my mind is contemptuous.

Ms. BAss. Can executive privilege be invoked because the Presi-
dent believes Congress has a political agenda? So have you ever
seen executive privilege invoked because of that opinion?

Mr. KINKOPF. Me?

Ms. Bass. Yes.

Mr. KINKOPF. So, no. If Congress’ only motive is a political mo-
tive, that’s not a legitimate legislative interest. But the fact that
Congress might have political motives in addition to legislative mo-
tives is not only—not only doesn’t vitiate, it’s not surprising. It is
the premise of the Constitution that both Congress and the Presi-
dent will have political motives when they act.

So that motive alone doesn’t tell us anything. The only question
is d(::1 you have a legitimate interest as well? And in this instance,
you do.

Ms. Bass. And Mr. Rosenzweig, I would ask you the same ques-
tion as well. Can executive privilege and have you seen it in your
experience be invoked because of a President believing that Con-
gress has a political agenda?

Mr. ROSENZWEIG. No. That—that would be most unusual. As Mr.
Kinkopf said, Congress always has some political motive. That,
after all, is what you're here for. But here, the committee clearly
has legitimate interests both in, as the Chairman said, in examina-
tion of Russia’s role in the 2016 election, what to do about it in the
future, the President’s interactions with the Department of Justice.
All of those are perfectly legitimate legislative matters.

The fact that they—in addition, this occurs in a political environ-
ment is simply the necessary consequence of the fact that govern-
ment is run by politicians.

Ms. Bass. So as we said, ordinarily, Congress tries to avoid re-
sorting to subpoenas in the first place, but we have seen a trou-
bling pattern with this administration, where our requests for in-
formation are just ignored altogether.

For example, the administration has repeatedly refused to re-
spond to our document requests on topics like its refusal to defend
the Affordable Care Act in court, its failure to enforce the Voting
Rights Act, or its cruel policy of separating children from their par-
ents at the border.

Professor Shaw, would that have been normal behavior in the
White House counsel’s office, and can you recall any other example
similar to that?
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Ms. SHAW. I would say absolutely not. I think it is certainly cus-
tomary for White Houses to attempt to narrow requests, to some-
times find themselves unhappy with requests, but to just ignore re-
peated requests from congressional committees is something that I
don’t believe there is any precedent for, no.

Ms. Bass. Well, I think my colleagues on the other side of the
aisle suggested that maybe the administration didn’t have enough
time to respond, that there were a lot of documents. And so how
long generally would be reasonable to respond?

Ms. SHAW. So I agree that this committee has moved quickly be-
yond the initial sort of request stage to subpoena, to then the con-
tempt vote. But I think—but that was and is, to a degree, justified
by the total lack of response from the administration.

So I think that some fairly dramatic step on the part of the com-
mittee was appropriate to counter what I view as a very dramatic
step of complete noncompliance. Responding to try to narrow re-
quests is absolutely customary, but a failure totally to respond and
to produce any sorts of documents, that, I think, is a quite extraor-
dinary step and I think largely does justify an escalation on the
part of the committee.

Ms. Bass. Mr. Rosenzweig? Oh, is my time up?

Go ahead. Could you——

Chairman NADLER. The gentlelady’s time has expired. The wit-
ness may answer the question.

Mr. ROSENZWEIG. I would agree with the professor, and I would
also add that, of course, in cases of large volume, this committee
and criminal investigations as well often receive documents on a
rolling basis in which you begin your production and you explain
that there are a lot. It will take us a few weeks to do it or a few
ni)(inths. And that sort of accommodation would also be very reason-
able.

My understanding, it, too, has not been put on the table by the
Department.

Chairman NADLER. The gentlelady’s time has expired.

The gentleman from Arizona, Mr. Biggs.

Mr. BigGs. Thank you, Mr. Chairman.

Thank you to all the witnesses for being here today.

Executive privilege is a critical protection for the executive
branch in our separation of powers scheme. And if presidential ad-
visers know that their candid advice is subject to subpoena by po-
litical opponents, the effect will be that advisers are less willing to
gi\ée candid advice, as Professor Shaw has previously testified
today.

However, invoking privilege preventing access to documents
should be done sparingly and err on the side of transparency. But
nonetheless, congressional overreach in the form of abusing the
oversight process and using the legal process for political purposes
is also a genuine and legitimate concern, and that is exactly what
this chairman has been doing.

I am concerned with the effect of the chairman’s actions on this
institution. As I iterated last week, there are so many other things
that could have been brought before this committee rather than a
contempt hearing and citation. Open hearings with Mr. Barr, who
was willing to come and testify, who testified in the Senate. Mr.
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Rosenstein or Mr. Mueller, a closed hearing with Barr, Rosenstein,
and Mueller, et cetera.

Well, by submitting a sloppy subpoena, a subpoena that was
overly broad, unenforceable demands, the chairman has risked
doing lasting and real damage to the Judiciary Committee in the
House of Representatives because bad facts make bad law. So I
also want to comment on something that Ms. Shaw just testified
to, and she was kind of ameliorating something that she said in
her written statement.

She said, “One of the categories of information—" This is from
page 10 of her statement. “—presently sought by the committee ap-
pears so broad as to put the executive branch officials to a nearly
impossible task. The third item on the committee’s subpoena con-
sists of all documents obtained and investigative materials created
by the special counsel’s office.”

And we know that the investigation involved more than 2,800
subpoenas, 500 warrants, 250 communication records orders, and
over 500 witnesses. What she doesn’t mention is that it also pro-
duced 1.4 million documents.

“In light of this volume, the committee cannot in good faith ex-
pect compliance. Accordingly, the burden is on the committee to
substantially narrow this aspect of its request.”

Contrary to what Mr. Rosenzweig just testified to, Ms. Shaw has
written that the burden is on the committee to substantially nar-
row this aspect of its request. If this committee were willing to ac-
cept rolling, rolling submission of documents, why did it not so
state and why did it pull the plug on accommodation negotiations
with Mr. Barr and his office?

This committee—Ms. Shaw continues, “The committee appears to
believe that the executive branch has essentially withdrawn from
the process of negotiation, providing affirmative authorization for
Congress to do the same by moving quickly to subpoena and then
contempt vote. These developments do not, however, relieve the
committee of its obligation to continue to negotiate, to frame re-
quests with specificity and care and, where possible, narrowly, both
to potentially achieve some sort of resolution outside the courts and
to allow the courts to adjudicate a narrow dispute if and when one
party invokes their jurisdiction.”

We have rushed instead in this body—as my colleague from Colo-
rado, Mr. Buck, so eloquently stated, we have rushed to invoke the
court’s jurisdiction by hurriedly issuing a poorly drafted and
overbroad subpoena, which, by the way, this committee in its hear-
ing last week attempted to narrow the scope of the subpoena by
amending the motion to hold in contempt.

Think about that. You have given Mr. Barr a subpoena. You
have demanded all documents. And then, when it comes time to
hold him in contempt, you say, well, we didn’t mean this type of
information. Well, then how in the world do you think he could be
held in contempt?

Using the committee’s oversight authority and subpoena author-
ity for partisan political reasons, refusing to work with DOJ to nar-
row the request for information that is legitimately within our ju-
risdiction, and putting on show hearings demanding that the AG



127

submit to staff questions and then later holding him in contempt
damages the credibility of this committee.

Issuing a subpoena that is overtly overly broad and attempting
to narrow it when you are holding the person in contempt not only
is sloppy, but it shows that this is being done for a partisan pur-
pose to undermine, to pick a fight, and not to get the documents,
not to get at the truth, especially when this chairman refuses to
go down and look at the documents that have been provided to him
with only 2 percent of the documents even being redacted.

With that, my time has expired.

Chairman NADLER. The time of the gentleman has expired.

The gentleman from New York, Mr. Jeffries.

Mr. JEFFRIES. Thank you, Mr. Chair.

Mr. Rosenzweig, in your opinion, does the House Judiciary Com-
mittee have a legal basis for seeking disclosure on a confidential
basis of the grand jury materials that are subject to Rule 6(e)?

Mr. ROSENZWEIG. I believe it does. I believe that would be
strengthened if impeachment proceedings were to begin. But I be-
lieve that the McKeever case is distinguishable on the grounds of
this—this committee’s superior legislative interests.

Mr. JEFFRIES. Now separate and apart from the question of im-
peachment proceedings, the chairman has previously announced
that this committee will pursue an inquiry on three different sub-
jects. One, obstruction of justice; two, abuse of power from the ad-
ministration; three, the culture of corruption that could possibly
exist at 1600 Pennsylvania Avenue.

Do those three independent subjects provide a basis for which we
should have a firm foundation to seek this grand jury material?

Mr. ROSENZWEIG. In my judgment, yes. I would say that all of
those are suitable and cautious preliminary steps in anticipation of
the possibility of considering impeachment. And therefore, this
committee has not only a legitimate oversight interest, but one of
the highest constitutional moment.

Mr. JEFFRIES. Thank you.

Professor Shaw, does executive privilege cover communications
the President has with private citizens who do not work at the
White House?

Ms. SHAW. I don’t believe so. No, Congressman.

Mr. JEFFRIES. Does anyone on the panel disagree with that posi-
tion?

Mr. TURLEY. Well, I'm not too sure how I'd answer that. In my
testimony, I get into the question of attorneys, private attorneys,
and that’s a difficult issue that I discuss in the testimony. A court
could very well create new law that this committee would not wel-
come if you push that issue.

Mr. JEFFRIES. Okay. Professor Turley, would the assertion of ex-
ecutive privilege cover communications between the President and
Corey Lewandowski, who is not an attorney?

Mr. TURLEY. No, I think that would be a disclosure to a third
party. Although as I mentioned in my testimony, when it comes to
waivers to third parties, the courts have been somewhat restricted
in how far they’ll allow that waiver to go.
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The Espy case was referred recently. The court said quite clearly
they will not “lightly infer” a waiver when it comes to executive
privilege.

Mr. JEFFRIES. Roger Stone is not an attorney. Correct?

Mr. TURLEY. I have no idea, unfortunately.

Mr. JEFFRIES. Okay. We can stipulate that he is not. So I would
assume that executive privilege does not blanketly cover commu-
nications with Roger Stone.

Is Donald Trump Jr. an attorney?

Mr. TURLEY. Once again, I have knowledge of their background.

Mr. JEFFRIES. We can stipulate that he is not. I would assume
that a blanket assertion of executive privilege does not apply with
any degree of reasonable force to Donald Trump Jr.

Is Paul Manafort an attorney?

Mr. TURLEY. Once again, I don’t know.

Mr. JEFFRIES. Okay. Let us stipulate that he is not. I would as-
sume that the assertion of executive privilege does not in a blanket
fashion cover communications with Paul Manafort.

Chris Christie is no longer a practicing attorney. Is that correct?

Mr. TURLEY. I—once again, I have no idea what his practice is.

Mr. JEFFRIES. Okay. Yeah, I would assume that the assertion of
e})l(ecutive privilege does not apply in a blanket fashion to him ei-
ther.

Now, Professor Shaw, in the context of this question of waiver,
it does appear that several White House employees talked to Bob
Mueller and his investigators in the context of the preparation of
the Mueller report without the administration asserting executive
privilege. Is that right?

Ms. SHAW. I believe that’s right, yes.

Mr. JEFFRIES. And so Hope Hicks talked to the Mueller inves-
tigators without the assertion of executive privilege. Correct?

Ms. SHAW. That’s correct.

Mr. JEFFRIES. And Sarah Sanders talked to the Mueller inves-
tigators without the assertion of executive privilege. Is that correct?

Ms. SHAW. That’s correct.

Mr. JEFFRIES. And I even think that Don McGahn, the White
House counsel, talked to the Mueller investigators without the as-
sertion of executive privilege. Is that correct?

Ms. SHAW. Yes, also correct.

Mr. JEFFRIES. And so what impact, if any, does the fact that the
administration did not see fit to assert executive privilege in the
context of an incredibly public investigation that the President
tweets about every other day, but failed to assert executive privi-
lege and now after the fact want to put forth this blanket asser-
tion?

Ms. SHAW. You know, again, I think it’s a difficult question. I
think the argument would be that to choose not to assert executive
privilege in the context of an investigator inside the executive
branch, which, of course, Special Counsel Mueller was inside the
Department of Justice, is different and doesn’t necessarily waive
the opportunity to at a later date assert the executive privilege as
against, say, Congress.

As I said, I don’t—I am not predicting that the White House
would absolutely prevail in that argument, but I do think that it
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is a close legal question. And it is not at least evident that by fail-
ing to object at this earlier juncture that the White House has for
all time it necessarily waived privilege as to all the contents of
t}ﬁose communications when a body like this committee is seeking
them.

Mr. JEFFRIES. Okay. Seventeen different intelligence agencies
concluded that Russia attacked our democracy as part of an effort
to try and artificially place someone at 1600 Pennsylvania Avenue.
Does Congress have a strong public interest in getting a full under-
standing of what happened, how it happened, and how we can fig-
ure out how to prevent that from happening again?

Ms. SHAW. I would say absolutely. An incredibly strong interest,
yes.

Mr. JEFFRIES. Thank you. I yield back.

Chairman NADLER. I thank the gentleman for yielding.

The gentleman from Virginia.

Mr. CLINE. Thank you, Mr. Chairman.

Well, here we are again at the latest installment of the dramatic
miniseries, the impeachment by any other name but impeachment.
Masking as oversight, this committee has continued to drag on
with questions about the Mueller report, what is behind the
redactions, and the lack of attention to the actual issues that the
American people are concerned about—securing our borders and
addressing the immigration crisis, the opioid epidemic, as was ad-
dressed earlier, and as my colleague just mentioned, Volume 1 of
the Mueller report spells out in detail just how Russia tried to in-
fluence our elections.

The previous administration didn’t do anything to address it. The
current administration and this Congress need to work together to
address it.

But what we have instead is this committee, driven by animosity
for the President, pushing to see what is behind the redactions,
and yes, I would love to see what is behind the redactions, in com-
pliance with the law, but that is not what the subpoena said. The
subpoena said the entire Mueller report must be made available,
in violation of Federal law.

So we are waiting to see how that works itself through the
courts. And as was testified to by Mr. Turley, we have played our
weakest hand. So what is happening now?

Well, now we are starting to hear that the Attorney General
wisely has started to ask if we got it so wrong on the collusion
question, then what actually did happen with the FISA court?
What actually did happen with the investigation? And he has ap-
pointed U.S. Attorney Durham to investigate what exactly hap-
p}?ned through that process. It is very appropriate that he has done
that.

But instead of supporting a U.S. attorney who has done work in
previous administrations on both sides of the aisle, what we see is
this committee trying to take the reputation of a good man, this At-
torney General, and drag it through the Washington mud, claiming
that by not releasing grand jury testimony, he is somehow in con-
tempt of Congress.

Well, he is actually complying with the law, not trying to thwart
the enforcement of it. And this committee should be appreciating
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rather than trying to muddy up the reputation of the Attorney
General.

So I want to focus on an example of just how ridiculous this
whole process has become. Mr. Chairman, you laid out—in the case
for contempt, you raised three complaints against Barr, and these
were outlined, Mr. Turley, in your article in The Hill, and I would
ask you to elaborate on them.

The complaints are a failure to release an unredacted report,
which you have addressed and which is in the contempt citation,
even though he is prohibited by law from doing so; making false
statements; and his refusal to follow a subpoena. Can you expand
on why those two were left out of the contempt citation?

Mr. TURLEY. No, I don’t know why the committee left out the
common allegation that General Barr lied repeatedly to the com-
mittee. I disagree with those allegations. I don’t see where perjury
occurred.

In terms of his record, I believe that he fulfilled his commitment
to the Senate Judiciary. He said he would release as much as pos-
sible as fast as possible. In his testimony to the Senate, he said
that he asked Mueller to identify grand jury material so that they
could rapidly release the report.

I'm still quite surprised that that request made by both Mueller’s
superiors was effectively ignored. The report came without identi-
fication of grand jury material, and that slowed the process. But in
the end, the public report was 92 percent unredacted. To be honest,
I thought that was a remarkably high percentage, given the nature
of this material. A report given to select Members was 98 percent
unredacted.

My assumption then is that the grand jury material represents
about 2 percent of the redactions. On that material, I can’t imagine
a court agreeing with some of the statements made here about his
ability to release it. I tell my students all the time that only bad
gamblers and bad lawyers focus on the prize and not the cards in
their hand. This is not a good card to go to a court with.

Mr. CLINE. Thank you, Mr. Chairman. I yield back.

Chairman NADLER. I thank the gentleman.

The gentleman from California, Mr. Lieu.

Mr. LiEu. Thank you, Mr. Chair.

Let me just clarify that the Trump administration is not just de-
nying requests from this committee. It is every single committee.
So they are hiding information on every issue.

Right now, we have got a committee trying to seek information
on why the President and Bill Barr are suing to eliminate
healthcare coverage for people with preexisting conditions. We can’t
get that information. So let us just be clear of what is going on.

So, Professor Turley, I have a question for you about the waiver
of executive privilege. Attorney General Bill Barr gave some Mem-
bers of Congress, including the Republican ranking member of this
committee, access to 98 percent of the report. I cannot see 98 per-
cent of the report.

Has the privilege been waived because Bill Barr clearly let Mem-
bers of Congress actually see a lot more of this report than I could?
So would that have waived executive privilege?
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Mr. TURLEY. No, it’s an excellent question. We haven’t really
seen a test on that because it’s sort of a conditional waiver. It al-
lows for some access. We see that in other cases involving classified
evidence, for example.

The question I would pose to the committee, the caution I would
give them is to not look at this through your eyes or the President’s
eyes, but look through the eyes of a judge. When she sees this, how
is she likely to draw this line? Judges are loathe to create new law
in this area.

My guess is that the court will find that that is a conditional
waiver for those Members, that it’s the lesser is contained in the
greater. But honestly, this has not been tested in court, so you
can’t say for certain how it would come out.

Mr. LiEUu. Thank you.

And then just want to make sure that are you aware that we
held Bill Barr in contempt not because he didn’t provide Rule 6(e)
materials? You are aware of that, right? Because that action ex-
cluded Rule 6(e). We are very aware of how it works.

The way—because I am a former prosecutor, right? The way you
do subpoenas is you have a broad subpoena, and then the opposing
side said, okay, well, I can provide documents A, B, and C, but
with respect to documents X, Y, and Z, here are the reasons we
can’t provide it. And then you go forward.

So what if a judge actually looked at what we actually negotiated
and tried to ask for versus just what the actual subpoena says?

Mr. TURLEY. Again, that’s—again, that’s a reasonable point to
make. I must confess that if I were the judge, I would not be so
inclined. What I would see is that in March of this year, this body
did put forward a resolution that had two conditions. One, the first
one was written nicely and said you should release publicly the re-
port as much as possible. The second condition said we want the
full report given to Congress, with no distinction for Rule 6(e).

This committee has also repeatedly said it wants a full and
unredacted report. And these questions are so close that you have
to be careful in your language. I think the subpoena was a mistake
the way it was drafted, honestly, because I think a court is going
to look very closely at that and say, look, there’s been this mantra
that you want the full and unredacted report.

And also the time you gave Barr, I have to tell you, I think
judges are not going to like. They’re going to see over a million
pages of documents. Theyre going to see over a dozen cases ongo-
ing that were involved, and I think that most of those judges would
say I would not give him that limited amount of time.

And judges deal with these issues all the time. They produce in-
dexes. They do reviews. I think the time you gave Barr will be
viewed by Federal judges as insufficient.

Mr. LiEu. Thank you.

And Mr. Rosenzweig, I would like to ask you some questions
about obstruction of justice. You are a former Federal prosecutor.
Correct?

Mr. ROSENZWEIG. Yes.

Mr. LiEU. And you were the former Republican investigative
counsel on the House Transportation and Instructure Committee.
Correct?
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Mr. ROSENZWEIG. Yes.

Mr. LiEU. And then you also signed on to a letter now with over
900 former prosecutors saying that if anybody else in America had
been faced with this evidence on obstruction of justice, they would
have faced multiple felony charges if they weren’t Donald Trump?

Mr. ROSENZWEIG. I signed that letter, yes.

Mr. Lieu. Okay. And that is because under the obstruction of jus-
tice statute, it is really quite broad, right? You don’t actually have
to complete an obstruction of justice act. You just have to endeavor
to try to obstruct justice?

Mr. ROSENZWEIG. That’s exactly right. The statute says endeavor
to obstruct, and typically, such obstructions fail. Otherwise, we
wouldn’t—if they succeeded, we wouldn’t know about them.

Mr. LIEU. So it wouldn’t really matter that Don McGahn said no.
Whgt mattered is if Donald Trump gave the order to obstruct jus-
tice?

Mr. ROSENZWEIG. That’s exactly right, sir.

Mr. Lieu. Secondly, under the obstruction of justice statute,
there is no requirement you have to commit a second underlying
crime in order to be guilty of the crime of obstruction of justice.
Isn’t that right?

Mr. ROSENZWEIG. That’s right. Many people would be very sur-
prised to learn of that requirement since they languish in jail right
now on that ground.

Mr. LIEU. And in fact, lots of people get prosecuted for obstruc-
tion of justice because they want to protect a family member or a
friengl, or they are afraid of embarrassment from the investiga-
tions?

Mr. ROSENZWEIG. Or political reasons as well, yes.

Mr. Lieu. Okay. So, really, Bill Barr’s theory that the President
had to have actually committed criminal conspiracy with Russia is
pretty cockamamie when it comes to obstruction of justice.

You don’t have to answer that. I want to ask you one more ques-
tion on obstruction of justice——

[Laughter.]

Mr. ROSENZWEIG. Okay. I didn’t want to characterize it.

Mr. LIEU [continuing]. Which is the President would not have
known if Michael Flynn, Paul Manafort, or others may have com-
mitted underlying crime. So with respect to stopping investigation
against them, that clearly would have been obstruction of justice,
whether or not the President believed he, himself, had done any-
thing wrong? Is that——

Mr. ROSENZWEIG. That’s correct. You can obstruct justice by ob-
structing an investigation into a third party. It’s not only limited
to obstructing an investigation of your own conduct.

Mr. LIEU. Thank you. I yield back.

Chairman NADLER. Would the gentleman yield? Would the gen-
tleman yield?

Mr. Lieu. I will yield to the chair.

Chairman NADLER. Thank you.

Just, Professor Rosenzweig, you were shaking your head vigor-
ously a moment ago when Professor Turley was answering ques-
tions from the gentleman from California about how a judge would
regard the contempt with reference to the fact that 6(e) was in the
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original—not the contempt citation but in the original subpoena,
but we would not have asked for it because we made clear that we
were just seeking his cooperation in getting it. Could you comment
on what you were shaking your head about?

Mr. ROSENZWEIG. Yes. I guess my thought is that I don’t think
that this Committee’s subpoena, it was poorly drafted or in any
way unusual from the hundreds of subpoenas I have seen in my
own practice as a prosecutor. You write them broadly, you include,
as this Committee did in its instructions, a provision allowing the
recipient to assert a privilege, and you define a privilege, as this
Committee did, as withheld from production pursuant to any law,
statute, rule, or policy. So in my view, it would have been perfectly
appropriate for

Chairman NADLER. So that—so that subpoena was not asking
the attorney general to break a law?

Mr. ROSENZWEIG. Yeah, I don’t believe it was. He would have
been perfectly within his rights to respond—here is everything I
can give you but there is this Rule 6(e) piece that I am not going
to give you, and I am going to assert that pursuant to your own
instructions to him.

Chairman NADLER. Thank you very much. Who is next?

T}:le gentleman from North Dakota, Mr. Armstrong, is recog-
nized.

Mr. ARMSTRONG. Thank you, Mr. Chairman, and I think some-
times we might not—these aren’t always ideological difference. As
somebody who practiced criminal defense in both state and federal
court for a decade I have a drastically different impression of sub-
poenas being issued than prosecutors necessarily do.

So I just—we just had that discussion about the subpoena and
about Rule 6(e), so I would start—because I do think context mat-
ters. So I would start with Professor Turley. Do you agree with
that back-and-forth analysis we just heard?

Mr. TURLEY. No, I don’t. I think it is a mistake to compare sub-
poenas used in conventional practice with a subpoena issued by a
congressional committee. They are different creatures. Yes, sub-
poenas that are issued in litigation are often too broad, they are
often setting the table for fights. This is not some litigant in a state
court fighting over a subpoena. You have to tie your requests care-
fully to your authority to demand information.

What I would suggest to my friend is that if Bill Barr had actu-
ally complied with the subpoena as written he would have violated
federal law.

Mr. ARMSTRONG. Thank you.

Mr. TURLEY. And this Committee also said, by the way, that they
believed that Rule 6(e) did not bar Attorney General Barr from re-
leasing the information. I think that is also not true.

Mr. ARMSTRONG. Well, and I have two points to add too, because,
I mean, this is a political body for various reasons, so there are a
lot of people on both sides of the aisle that have spoken up, in
print, on TV, and all of those things. And I can tell you that up
until the day of the contempt hearing, there is nobody out there
saying that 6(e) information is not supposed to be disclosed. I
mean, the narrative and the way this was working was the entire
unredacted Mueller report.
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So I am just going to do this really quickly. Professor Shaw, if
Attorney General Barr would have provided a complete non-re-
dacted report, would he have violated the law?

Ms. SHAW. I think the law protects grand jury material. Yeah,
I would agree with that, yeah.

Mr. ARMSTRONG. Mr. Rosenzweig, do you agree with that?

Mr. ROSENZWEIG. I agree, though I would say that nothing in the
statute prevents him from asking a court for permission to provide
that Rule 6(e) material.

Mr. ARMSTRONG. I agree with that but nothing in the statute or
authority compels him to do that, and a subpoena surely doesn’t
compel him to go to court.

Mr. ROSENZWEIG. A subpoena surely does not compel him to go
to court.

Mr. ARMSTRONG. Professor Kinkopf, do you agree with that?

Mr. KINKOPF. Sure.

Mr. ARMSTRONG. Okay. So, and then, so I think it is important,
I mean, this blanket assertion of privilege happened the morning
of a contempt hearing. I mean, we—this protective assertion of
privilege happened the morning we were going to hold Attorney
General Barr in contempt for information that he could not provide
in compliance to the subpoena, by law.

And one of the reasons I bring that up, because we have talked
about this, Professor Turley cited, I think, the total report is 98.5
percent available to certain members. Of the obstruction side I
think it is like 99.9 percent. And the reason I am saying this is be-
cause when I read all these cases, whether it is Holder or Over-
sight v. Holder, and we are dealing with all this, a big portion of
the analysis is on research, or on accommodation and negotiations.

And I think Professor Turley talked to it about, you know, the
questions about conditional waivers. And so we talk like if the peo-
ple on this Committee who have access to that, in a secured set-
ting, like that becomes the end of it, but that is typically where we
would start having this negotiation and accommodations, and that
is what has happened in prior cases. That is what happened in
Holder, that is how we worked our way through this. And, I mean,
when you have one party controlling one branch of government and
one party controlling the other branch of government, there is
going to be combat. There is going to be back-and-forth. There is
going to be those. We saw it in the Holder case, and eventually
they went to court, and there had been documents provided over
the course of months and months and months.

But that didn’t happen here, and outside of everything else, there
was no time for that to happen here. This all happened in a span
of—I mean, a very, very short period of time.

So how do you deal with the negotiation and accommodation part
of this after you have held a contempt order on a person who can’t
comply with your subpoena?

And so I will start with Professor Shaw.

Ms. SHAW. Well, I think the process continues. I think that ac-
commodation can be ongoing today and next week, and that was
true before the Committee contempt vote and I think it remains
true. So I think that it is incumbent on both this Committee and
the White House to attempt to, you know, de-escalate if possible.
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I think it is only possible if there is meaningful attempt to provide
information to the Committee which, as I understand it, although
I agree that the timeline is short, in some ways I presume the deci-
sion was made that it doesn’t matter how much time you give to
a party that is providing no information. You may as well proceed
quickly to the next stage of negotiation if there is absolutely no co-
operation forthcoming.

Mr. ARMSTRONG. And I don’t necessarily disagree with that. My
point would be that there was no cooperation on either side. I
mean, we were saying, “You are providing the whole thing,” and he
is saying, “I can’t provide the whole thing.” And I think—I am out
of time so I would just say that the negotiation and accommodation
part would work a lot better if the contempt order wasn’t in place,
and to quote somebody on the panel from a hearing we had earlier,
I think Congress has met the enemy and sometimes it is us. This
was in a different context but I think we are fully aware of what
we are doing, how we are doing it, and why it is not the most effec-
tive way to accomplish our goals. Thank you.

Mr. RASKIN [presiding]. Ms. Garcia.

Ms. GARcIA. Thank you, Mr. Chairman. First of all, thank you
to all the witnesses for being here. I think most of you here will
agree that executive privilege serves as a vital function in our gov-
ernment’s ability to make laws and protect our national interests.
Without it, presidents and the privacy required to make decisions
of great national interest would be severely limited. Frankly, I
don’t think any one of us here at the table would want to do that,
and unlike some of the statements that have been made by my col-
leagues across the aisle, we are not here because of animosity to
the President. We are not here, you know, on the self-described by
the President, a witch hunt. We are really here to get to the bottom
of the truth and to take the facts where they lead us.

I know, for me, as a former judge and a lawyer, there is nothing
more important in our country than the rule of law, and that is
what we are here fighting about.

I wanted to start first, though, to just kind of dispel some of the
comments that have been made from across the aisle that somehow
they think we are just all sitting here trying to think about im-
peachment or investigation, some ways to get back at the Presi-
dent, and we are not taking care of business.

This Committee has already heard, in past, the For the People
Act, which protects our vote and is about election reform and end-
ing corruption in government. We have already passed a bill about
preventing gun violence, protecting dreamers and TPS recipients,
another bill reauthorizing the Violence Against Women Act. We
have also looked at the state of competition in the health care mar-
kets. We have looked at the history and enforcement of the Voting
Rights Act. We looked at the lack of diversity among patent hold-
ers.

We have looked at the Equality Act, protecting all LGBTQ com-
munity. We looked at the Equal Rights Amendment, at hate crimes
and the rise of white terrorism. We also have been looking at the
family separation policy, because, yes, there is a crisis at the bor-
der, but it was created by this President. We have looked at the
National Emergencies Act. We have looked at the proposed Sprint/
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T-Mobile merger and the oversight of the U.S. Patent and Trade-
mark Office.

We have been working but we also don’t lose sight of the respon-
sibility that we have under the Constitution, legally and ethically,
to have oversight over the actions of this Administration. So it real-
ly concerns me that some would like to twist what we are trying
to do, because, frankly, if we don’t do it then who will? And for me
I take that responsibility very, very highly.

And, Ms. Shaw, I wanted to start with you, because you made
a comment in your testimony that kind of intrigued me. You said
that there may not be a waiver of executive privilege in intra
transfers among the executive branch. What does that actually
mean and how broad is that?

Ms. SHAW. So when the comment is made that the President
didn’t assert executive privilege to prevent, say, his White House
counsel from cooperating with the special counsel, I think there is
an open question whether he would even need to assert executive
privilege. Instead, you know, he could have just directed his White
House counsel not to cooperate.

Ms. GARCIA. You are talking just about the counsel.

Ms. SHAW. Just his immediate staff members or any executive
branch official.

Ms. GARCIA. Having been in government many years, when you
say intra-agency I just wanted to make sure that the public, who
is listening, who may not understand the complexities of the bu-
reaucracy, if you will, everything from the White House on down.
And you don’t mean any agency.

Ms. SHAW. Well, so I think as an intra-executive, right, just with-
in the executive branch, so allowing an executive branch official to
talk to another executive branch official

Ms. GARCIA. Does that include Department of Justice lawyers?

Ms. SHAW. Yeah. So that would be

Ms. GARcIA. Does that include the investigators we have talked
about earlier?

Ms. SHAW. Yes, I believe so. So I think my point was that talking
to all of those categories of individuals who are all executive branch
officials of some sort presents different questions than allowing the
dissemination to another branch of government of the same infor-
mation.

Ms. GarcIA. Okay. You also say, in your written testimony, that
our third category of requested information in our subpoena is too
broad. The Committee has offered to narrow its request exactly as
you suggest, including negotiations, and again, in its May 10th let-
ter. Do you believe that it is an appropriate accommodation?

Ms. SHAW. Thank you for the opportunity to address that, and
yes, I did, in my opening statement, or in my written statement,
suggest that that Category 3 was, in my view, too broad, but I now
understand that the Committee has if not—I think it may have ac-
tually abandoned its request for documents in that third category
in favor of just the documents referenced in the report, as opposed
to the entire universe of documents, and as to that I think that is
a perfectly appropriate accommodation.

And if I might just comment on the general exchange about the
kind of propriety of the breadth of the initial subpoena, my view
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is that it is quite appropriate in that this is an iterative process
and courts understand that and all the participants understand
that, that broad requests always get narrows, and that, in fact, is
the whole game. And so I don’t think there is anything inappro-
priate in the face of the subsequent narrowing that this Committee
has been willing to make, in having made an initially broad re-
quest.

Ms. GARrcIA. Okay, thank you, and I yield back. I think I am out
of time, Mr. Chairman.

Chairman NADLER [presiding]. I thank the gentlelady for yield-
ing.

Before I recognize the next member I ask unanimous consent to
introduce into the records these excerpts from a report by the
Project on Government Oversight, entitled “When Congress Comes
Calling: A Study on the Principles, Practices, and Pragmatics of
Legislative Inquiry.”

Without objection.

[The information follows:]



CHAIRMAN NADLER FOR THE OFFICIAL
RECORD
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PROJECT ON GOVERNMENT OVERSIGHT

In light of the House Judiciary Committee’s important hearing today on executive privilege
and Congressional oversight, we have excerpted portions of When Congress Comes Calling,
The Constitution Project at the Project On Government Oversight's study on legislative inquiry.
The author of When Congress Comes Calling, Morton Rosenberg, served for over 35 years at
the Congressional Research Service.

As these sections explain, while executive privilege has an important place in the separation of
powers, history and case law show that it is far from absolute, and that Congress can, and has
in the past, overcome many claims of privilege.

The following excerpts outline the legal and practical balance between Congressional access
and executive prerogatives, discussing the presidential communications, attorney-client, and
deliberative process privileges. They also examine the merits, or lack thereof, of other
executive branch objections to Congressional inquiries, particularly in the context of oversight
of the Department of Jjustice.
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5. The Breadth of Congress’s Authority

to Access Information in

Our Scheme of Separated Powers

Qverview

Congress's broad investigatory powers are constrained both by the structural limitations imposed by our constitutional
system of separated and balanced powers and by the individual rights guaranteed by the Bill of Rights. Thus, the president,
subordinate officials, and individuals called as witnesses can assert various privileges, which enable them to resist or limit
the scope of congressional inquiries. These privileges, however, are also limited.

The Supreme Court has recognized the president’s constitutionally based privilege to protect the confidentiality of
documents or other information that reflects presidential decision-making and deliberations. This presidential executive
privilege, however, is qualified. Congress and other appropriate investigative entities may overcome the privilege by a
sufficient showing of need and the inability to obtain the information elsewhere. Moreover, neither the Constitution

not the courts have provided a special exemption protecting the confidentiality of national security or foreign affairs
information. But self-imposed congressional constraints on information access in these sensitive areas have raised serious
institutional and practical concerns as to the current effectiveness of oversight of executive actions in these areas.

With regard to individual rights, the Supreme Court has recognized that individuals subject to congressional inquiries are
protected by the First, Fourth, and Fifth Amendments, though in many important respects those rights may be qualified by
Congress’s constitutionally rooted investigatory authority.

A. Executive Privilege

Executive privilege is a doctrine that enables the president to withhold certain information from disclosure to the public
or even Congress. The doctrine is based upon constitutional principles of separation of powers, and it is designed to enable
the president to receive candid advice from advisers, as well as to safeguard information the disclosure of which might
threaten national security.

1. The Presidential Communication Privilege: A Summary of the State of the Law

The presidential communications privilege is a subcategory of executive privilege that protects the core communications
of advisers closest to the president. There is a great deal of confusion about the actual scope of the presidential
communications privilege. Various opinions and pronouncements from the Justice Department’s Office of Legal Counsel
and the White House Counsel’s Office have described a very broad scope and reach of the presidential privilege. However,
recent court opinions have reflected a much narrower understanding of the privilege, and no judicial ruling on the merits
has upheld a claim of presidential privilege since the Supreme Court’s 1974 ruling in United States v. Nixon, which
recognized the qualified privilege bur denied its efficacy in that case. In practice, many claims of executive privilege have
been withdrawn in the face of adamant congressional resistance.

39
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The current state of the law of presidential privilege, described more fully below, may be briefly summarized as follows:
o The constitutionally based presidential communications privilege is presumptively valid when asserted.

»  There is no requirement that the president must have seen or even been aware of the documents over which he or
she claims privilege.

s The communication{s) in question must relate to a “quintessential and non-delegable presidential power” that
requires direct presidential decision-making. The privilege is limited to the core constitutional powers of the
president, such as the power to appoint and remove executive officials, the commander-in-chief power, the sole
authority to receive ambassadors and other public ministers, and the pardon power. The privilege does not cover
matters handled within the broader executive branch beyond the Executive Office of the President. Thus, it does
not cover decision-making regarding the implementation of laws that delegate policymaking authority to the
heads of departments and agencies, or which allow presidential delegations of authority.

»  The subject communication must be authored or “solicited and received” by the president or a close White House
adviser. The adviser must be in “operational proximity” to the president, which effectively limits coverage of the
privilege to the administrative boundaries of the Executive Office of the President and the White House.

o 'The privilege remains a qualified privilege that may be overcome by a showing that the information sought “likely
contains important evidence” and is unavailable elsewhere to an appropriate investigatory authority. The president
may not prevent such a showing of need by granting absolute immunity to witnesses who would otherwise
provide the information necessary to show that “important” evidence exists.

2. Evolution of the Law of Executive Privilege and Helpful Guidance from the Cases

Presidential clains of a right to preserve the confidentiality of information and documents in the face of legislative
demands have figured prominently, though intermittently, in executive-congressional relations since at least 1792.In

that year, President Washington discussed with his cabinet how to respond to a congressional inquiry into the military
debacle that befell General St. Clair’s expedition.! Few such inter-branch disputes over access to information have reached
the courts. The vast majority of such disputes are usually resolved through pelitical negotiation.? In fact, it was not until
the Watergate-related lawsuits in the 1970s secking access to President Nixon's tapes that the existence of a presidential
confidentiality privilege was recognized by a court.? It then became judicially established as necessary to protect the
president’s status in our constitutional scheme of separated powers.

a. Nixon and Post-Watergate Rulings

“The Nixon and post-Watergate cases* established the broad contours of the presidential communications privilege. Under
those precedents, the president can invoke the privilege, which is constitutionally rooted, when asked to produce documents
or other materials or information that reflect presidential decision-making and deliberations that the president believes should
remain confidential. If the president does so, the materials become presumptively protected from disclosure. The privilege,
however, is qualified, not absolute, and can be overcome by an adequate showing of need. Finally, while reviewing courts

1. See Archibald Cox, Executive Privilege, 122 U.or Pa. L. Rev. 1383, 13951405 (1979). See generally, Mark J. Rozell, Execurive PriviLece: PRESIDENTIAL
Powers, SEcRECY, AND AccounTamitity {2nd Edition, Revised 2002); Mark J. Rozell, Executive Privilege and Modern Presidents: In Nixon's Shadow, 83
Muwn. L. Rev. 1069 (1999).

2. See Neil Devins, Congressional-Executive I ion Access Disputes: A Modest Proposai-Do Nothing, 48 Apm. L. Rev. 109 (1996).
3. United States v. Nixon, 418 U.S. 683 (1974).
4. There have been eleven court decisions involving claims of presidential executive privilege. United States v. Nixon, 418 U.S. 683 (1974); Nixon v.

Administrator of General Services, 433 U.S. 425 (1977); Nixon v. Sirica, 487 F.2d 700 (D.C. Cir. 1973); Senate Select Committee v. Nixon, 498 F.24 725
{D.C. Cir 1974); United States v. AT&T, 551 F.2d 384 (D.C. Cir. 1976), appeal after remand, 567 F.2d 121 (D.C. Cir. 1977); United States v. House of
Representatives, 556 F. Supp. 150 (D.D.C. 1983); In re Sealed Case (Espy), 121 F. 3d 729 (D.C. Cir, 1997); In e Grand Jury Proceedings, 5 F. Supp. 2d
21 (D.D.C. 1998); Judicial Watch v. Department of Justice, 365 F. 3d 1108 (D.C. Cir. 2004); Loving v. Department of Defense, 550 F. 3d 32 (D.C. Cir.
2008); House Commmittee on the Judiciary v. Miers, 558 F. Supp. 2d 53 (D.D.C. 2008). Four have involved disputes between Congress and the executive
(Senate Select Committee, U.S. v. House of Representatives, AT T and Miers), two of which resulted in substantive rulings that resolved the disputes *on the
merits” (Sefect Committee and Miers).
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have expressed reluctance to balance executive privilege claims against a congressional demand for information, they have
acknowledged they will do so if the political branches have tried in good faith but failed to reach an accommodation.

Nixor and related post-Watergate rulings left important gaps in the law of presidential privilege. The significant issues left
open included:

¢ Does the president need to have actually seen or been familiar with the disputed matter?

o Does the presidential privilege encompass documents and information developed by, or in the possession of,
officers and employees in the departments and agencies of the executive branch?

e Does the privilege encompass all communications with respect to which the president may be interested, or
is it confined to actual presidential decision-making? And, if the latter, is it limited to any particular type of
presidential decision-making?

e Precisely what demonstration of need must be shown to justify release of materials that qualify for the privilege?

The Court of Appeals for the D.C. Circuit has addressed these issues in In re Sealed Case (Espy),® Judicial Watch v.
Department of Justice,® and Loving v. Department of Defénse” A district court decision in House Committee on the Judiciary v.
Miers® provided further guidance on the scope of the privilege. Taken together, these decisions narrowed and clarified the
timits of the privilege and drastically altered the legal playing field in resolving such disputes.

&.Espy

‘The Espy case arose out of an Office of Independent Counsel (OIC) investigation of former Agriculture Secretary Mike
Espy. When allegations of improprieties by Espy surfaced in March 1994, President Clinton ordered the White House
Counsel’s office to investigate. That office prepared a report for the president, which was publicly released in October 1994,
The president never saw any of the documents underlying or supporting the report.

Separately, a special panel of the D.C. Circuit, at the request of the attorney general, appointed an independent counsel,
and a grand jury issued a subpoena for all documents that were accumulated or used in preparation of the White House
counsel’s report. In response, the president withheld 84 documents, claiming both the executive and deliberative process
privileges for all documents. In ruling on the independent counsel’s motion to compel, the district court upheld the
privilege claims and quashed the subpoena. In its written opinion the court did not discuss the documents in any detail
and provided no analysis of the grand jury’s need for the documents. The appeals court panel unanimously reversed and
ordered that the documents be produced.

i.The Presidential C ications Privilege Is Constitutionally Based, but Qualified, and May Be Overcome by a
Substantial Showing of Need and Unavailability

At the outset, the D.C. Circuit’s opinion carefully distinguished between the “presidential communications privilege” and
the “deliberative process privilege.” Both, the court observed, are executive privileges designed to protect the confidentiality
of executive branch decision-making. But the deliberative process privilege {discussed in detail in Chapter 6) applies to
executive branch officials generally and is not constitutionally based. It, therefore, can be overcome with a lesser showing of
need and “disappears altogether when there is any reason to believe government misconduct [has] occurred.”

On the other hand, the court explained, the presidential communications privilege “is rooted in constitutional separation

5. 121 F3d 729 (D.C. Cir. 1997).

6. 365 F3d 1108 (D.C. Cir. 2004).
7. 550 F.3d 32 (D.C. Cir. 2008).

8. S58 F. Supp. 2d 53 (D.D.C. 2008).

9. 121 F.3d at 745-46. See also id. at 737-38 (*[W Jhere there is reason to believe the documents soughr may shcd light on government misconduct, ‘the
[deliberative process] privilege is routinely denied’ on the grounds that shielding internal go in this context does not serve ‘the
public interest in honest, effective government.™),
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of powers principles and the President’s unique constitutional role” and applies only to “direct decision-making by

the President.”® The privilege may be overcome only by a substantial showing that “the subpoenaed materials likely
contain{] important evidence” and that “the evidence is not available with due diligence elsewhere.™* The presidential
communications privilege applies to all documents in their entirety™ and covers final and post-decisional materials as well
as pre-deliberative ones.”

ii. The President Need Not Have Seen or Known of the Documents in Question, but They Must Have Been Received
by a Close Adviser; Agency Head Review is Not Sufficient.

‘The presidential communications privilege must cover communications made or received by presidential advisers in the
course of preparing advice for the president, even if those communications are not made directly to the president. The
court rested its conclusion on “the President’s dependence on presidential advisers” and “the need to provide sufficient
elbow room for advisers to obtain information from all knowledgeable sources.” Thus, the privilege applies “both to
communications which these advisers solicited and received from others as well as those they authored themselves.
The privilege must also extend to communications authored or received in response to a solicitation by members of a
presidential adviser’s staff.”"®

However, the privilege does not extend beyond close presidential advisers to reach communications with heads of agencies
or their staffs. The court emphasized:

Not every person who plays a role in the development of presidential advice, no matter how remote and
removed from the President, can qualify for the privilege. In particular, the privilege should not extend
to staff outside the White House in executive branch agencies ... The presidential communications
privilege should never serve as a means of shielding information regarding governmental operations that
do not call ultimately for direct decision-making by the President.!®

iii. The Privilege Applies Only to the “Quintessential and Non-Delegable” Powers of the President

The presidential communications privilege is limited to “direct decision-making by the President” and decisions regarding

10. Id. ar 745,752, See also id. at 753 (*... these icati heless are inti dy ¢ d to his presidential decision-making™). The Espy
court’s standard is consistent with the showing required by United States v. Nixon, though somewhat more specific. It is inconsistent with the standard
enunciated by Senase Select Committee v. chn, a court of appeals case decided several months before United States v. Nixon. There the panel held that
the committee, which sought five tape recordings of presidential o ions relating to the Watcrga[c break-in, had not met its burden of showing
that “the subpoenaed evidence is demonstrably cnncal to the responsible fulfill of the Cs ittee’s function.” 438 F. 2d at 730-31. Tt reasoned that

since the House impeachment committee already had the tapes, “the Select C ittee’s i di ight need for the subp d tapes is, from

# congreasional perapective, merely cumulative.” 7. at 732, The court did not fecl that the materials were “critical to the performance of {it] Iegislative
funcrions” because “no specific legislative decision” can “responsibly be made without access to the materials ....” Id. at 733. The court’s statement that the

Watergate Committec’s need for the tapes was “merely curnulative” has since been utilized by the executive as the basis for arguing that Congress's need
for executive infe i 1 ight rather than when it is considering legislative proposals. See Toop

is less compelling when a ittee’s function is
Garvey & Avissa M. Dovan, Conc. Researct Serv., R42670, Presipentiar Craims oF Execurive Privivece: HisTory, Law, PracTice aND
Recent DeEverLopMENTS 3 n, 20 (2012). The appeals court made it cleas, however, that its ruling was limited to the unique nature of the case's factual and
historical context: The committee was solely an investigative and reporting body with no legistative or impeachment authority; transcripts of the tapes had
been publicly released; and the House impeachment committee already had copies of the tapes. Thc court concluded that “the need demonstrated by the
Select Committee in the particular circumstances of this case, including the subseqy and on-going i igation of the House Judiciary Committee,

is too attenuated and oo rangential to peomit a judicial judgment that the President is required to comply with the ittee’s subp "The §
Court has never made a distinction between Congress's right to exccutive branch information to use in support of its oversight function versus its
responsibility to enact, amend, and repeal laws. I, at 2-5.

11. In re Sealed Case {Espy), 121 F.3d at 754,757,

12. In contrast, the deliberative process privilege does not protect documents that simply state or explain a decision the government has already made,
or material that is purely factuat, unless the material is inextricably intertwined with the deliberative portions of the materials so that disclosure would
effectively reveal the deliberations. n re Sealed Case (Espy), 121 F3d at 737.

13. Id ar 745.

14, Id at 752,

15. M

16. 1d. {footnote omitted).

P
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“quintessential and non-delegable Presidential power.”” The Espy case itself concerned the president’s Article Il appointment
and removal power, which was the question upon which he sought advice. The court’s opinion distinguishes this specific
appointment and removal power from general “presidential powers and responsibilities” that “can be exercised or performed
without the President’s direct involvement, pursuant to a presidential delegation of power or statutory framework.”*

Based on the presidential powers actually enumerated in Article I of the Constitution, the category of “quintessential and
non-delegable” powers would also include such powers as the commander-in-chief power, the sole authority to receive
ambassadors and other public ministers, the power to negotiate treaties, and the power to grant pardons and reprieves. On
the other hand, the privilege would not cover decision-making based upon powers granted to the president by a statute, or
decisions required by law to be made by agency heads.

Thus, communications regarding such matters as rulemaking, environmental policy, consumer protection, workplace
safety, securities regulation, and labor relations would not be covered. Of course, the president’s role in supervising and
coordinating decision-making in the executive branch remains unimpeded. But the president’s communications in
furtherance of such activities would not be protected from disclosure by this constitutional privilege.

o Judicial Watch

These limits in the scope of the presidential communications privilege were further clarified in the D.C. Circuit’s 2004
decision in Judicial Watch, Inc. v. Department of Justice.® Judicial Watch involved requests for documents concerning pardon
applications and grants reviewed by the Justice Department for President Clinton.” The president withheld approximately
4,300 documents on the giounds that they were protected by the presidential communications and deliberative process
privileges. The district court held that because the materials sought had been produced for the sole purpose of advising the
president on a “quintessential and non-delegable Presidential power”—namely, the exercise of the president’s constitutional
pardon authority—they were protected from disclosure.” However, the appeals court reversed on the grounds that the
review did not involve the president or close White House advisers.

i. Agency Documents Not Solicited or Received by Close Presidential Advisers Are Not Covered by the President’s
Privilege

In rejecting the claim of presidential communications privilege in Judicial Watch, the D.C. Circuit held that “internal
agency documents that are not ‘solicited and received’by the President or his Office are instead protected against
disclosure, if at all, by the deliberative process privilege.”™ The court emphasized that the “solicited and received”
limitation from the Espy case “is necessitated by the principles underlying the presidential communications privilege, and
a recognition of the dangers of expanding it too far.”” In rejecting the government’s argument that the privilege should be
applicable to all departmental and agency communications related to the pardon recommendations for the president, the
court held that:

17. Id. at 752.

18. Id. at 752-53. The reference the court uses to illustrate the latter category is the president’s Article II duty “to take care that the laws are faithfully
executed,” a constitutional direction that the courts have consistently held nor to be a source of presidential power but rather an obligation on the
President to see to it that the will of Congress is carried out by the executive bureaucracy. See, £.g., Kendall v. United States ex ref. Stokes, 37 U.5.524,
61213 (1838); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952); Myers v. United States, 272 U.S. 52, 177 (1926) {Holmes, .,
dissenting); National Treasury Employees Union v. Nixon, 492 F.2d 587, 604 (D.C. Cir. 1974).

19. 365 F.:3d 1108 (D.C. Cir. 2004). The panel split 2-1, with Judge Rogers writing for the majority and Judge Randolph dissenting.

20. The president has delegated the formal process of review and recommendation of his pardon authority to the attorney general, who, in turn, has
delegated it to the deputy attorney general. The deputy attorney general oversees the work of the Office of the Pardon Attorney.

21. Judicial Warch, 365 F.3d at 110912,
22. Id at 1112,1114,1123.
23, Id ar 111415,
43
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Communications never received by the President or his Office are unlikely to ‘be revelatory of his
deliberations’ ... por is there reason to fear that the Deputy Attorney General's candor or the quality of
the Deputy’s pardon recommendations would be sacrificed if the presidential communications privilege
did not apply to internal agency documents.? ’

‘The Judicial Watch decision makes it clear that cabinet department heads will not be treated as part of the president’s
immediate personal staff or as some unit of the Executive Office of the President.” This requirement of proximity to
the president confines the potentially broad scope of the privilege. Thus, for the privilege to apply, not only must the
presidential decision at issue involve a non-delegable, core presidential function, but the operating officials must also be
sufficienty close to the president and senior White House advisers.

d. Loving

In Loving v. Department of Defense, the D.C. Circuit affirmed the distinction between the deliberative process privilege
and the presidential communications privilege that had been carefully delineated in Espy and Judicial Watch” Loving
had been court-martialed, convicted of murder, and sentenced to death. By law, the president must approve all such death
sentences. Loving filed a FOIA request seeking disclosure of documents including a Defense Department memorandum
containing recommendations to the president about his case and sentence. The Loving court held that the presidential
communications privilege applies only where doc o ¢ ications “directly involve the President” or were
“solicited and received” by White House advisers.”® After noting the two distinct versions of the privilege,” the appeals
court determined that the documents in question fell “squarely within the presidential communications privilege because
they ‘directly involve’ the President.”™ The court also clarified that communications that “directly involve” the president
need not actually be “solicited and received” by him or her. The mere fact that the documents were viewed by the president
was sufficient to bring them within the ambit of the privilege. ™

e, Miers

The 2008 district court ruling in House Committee on the Judiciary v. Miers”? sheds further light on the limits of the
presidential communications privilege. The case involved subpoenas issued by the House Judiciary Committee to compel
testimony by close presidential advisers in an investigation of the removal and replacement of nine U.S. attorneys. The
Bush administration had invoked executive privilege and ordered the advisers not to appear, testify, or provide documents
in response to the subpoenas. Although the case was settled in March 2009, after the change in administration and before
the appeal was heard, the settlement provided that the district court decision rejecting the executive’s broad privilege claims
would stand as precedent.

As discussed in Chapter 3, the district court rejected the executive’s attempts to dismiss the case, finding that the House had
the right to bring the lawsuit (the committee had both “standing”and an “implied cause of action”) based upon Article I of the
Constitution granting Congress the “power of inquiry.” The court found that this power carries with it the “process to enforce it,”
and that “Isswance of a subpoena pursuant to an authorized investigation is ... an indispensable ingredient of lawmaking. ™

24, Id at1117.
25, Id.ar1121-22.

26. Id. at 1118-24. In Judicial Watch, the deliberative process privilege was also found insufficient and the appeals court ordered the disclosure of the
4,300 withheld documnents.

27. 550 F.3d 32 (D.C. Cir. 2008).

28. Id. at 37.

29. 12 {“{Tlwo exccutive privileges {] are relevant bere: the presidential communications privilege and the deliberative process privilege.”
30. I2.at39.

31. Id ar40.

32. 558 F. Supp. 2d 53 (D.D.C. 2008).

33. See discussion supra Ch. HI.

34. Miers, 558 F. Supp. 2d at 75, 77 (citing McGrain v. Dangherty, 273 U.S. 135, 174 {1927), and Eastland v. U.S. Servicemen's Fund, 421 U.S. 491, 505
{1975)).

»
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i. A Presidential Claim of Privilege Cannot Provide Absolute I ity to Congressional Subp

‘The executive argued to the district court that present and past senior advisers to the president are absolutely immune from
compelled congressional process. The district court unequivocally rejected this position:

“The Executive cannot identify a single judicial opinion that recognizes absolute immunity for senior
presidential advisors in this or any other context ... In fact, there is Supreme Court authority that is all but
conclusive on this question and that powerfully suggests that such advisors do not enjoy absolute immunity.
‘The Court therefore rejects the Executive’s claim of absolute immunity for senior presidential aides.™

The court pointed out that the effect of 2 claim of absolute privilege for close advisers would be to enable the president to
judge the limits of his or her own qualified privilege: “Permitting the Executive to determine the limits of its own privilege
would impermissibly transform the presumptive privilege into an absolute one.™*

3. The Essential Elements of the Presidential Communications Privilege

Based upon the court decisions outlined above, the following elements are necessary to support a claim of presidential
communications privilege:

®  The protected communication must relate to a g ial and non-delegable presidential power.” Espy and Judicial
Watch involved the appointment and removal and the pardon powers, respectively. Other core presidential powers
include the commander-in-chief power, the sole authority to receive ambassadors and other public ministers, and
the power to negotiate treaties. This category does not include decision-making where laws delegate policymaking
and administrative implementation authority to the heads of agencies.

o The ication must be authored or “Solicited and received” by a close White House adviser or the president. An .
adviser must be in “operational proximity” to the president. This effectively means that the scope of the presidential
communications privilege extends only to cover the Executive Office of the President and the White House.

o The presidential communications privilege remains a qualified privilege that may be overcome. The privilege can
be overcome by showing that the information sought “likely contains important evidence,”Is sought by an
appropriate investigating authority, and is unavailable elsewhere. The Espy court found an adequate showing of
need by the independent counsel, and Miers held that privilege does not provide absolute immanity to enable the
president to block witnesses from showing that “important” evidence exists.

4. Presidents are Subject to Compulsory Process: Presidential Appearances Before Judicial Tribunals and
Congressional Committees

“The president and his close advisers are subject to subpoenas and court enforcement of subpoenas. This was demonstrated
most recently in the Miers case involving subpoenas by the House Judiciary Committee for close presidential advisers

to testify. The court in Miers noted, first, that enforcement of 2 subpoena is “a routine and quintessential judicial task™;
second, that the Supreme Court hag held that the judiciary is the final arbiter of executive privilege; and third, that court
enforcement of compulsory process is deeply rooted in the common law tradition going back to Chief Justice Marshall’s
1807 opinion in United States v. Burr.Y” The Miers court commented that “federal precedent dating back as far as 1807
contemplates that even the Executive is bound to comply with duly issued subpoenas. The Supreme Court emphatically

35. 558 F. Supp. 2d at 99.

36. Id.ac103.

37. 25 F. Case 30 {C.C. Va. 1803). The question befor the court in Burr was the enforceability of Bur's subpecna for documents against Presiclent Jefferson.
The chief justice explained that “the obligation [to comply with a subpoenal.. is general; and it would seem that no pexson could claim exemption from
[it].” Id. at 34.“The guard” that protects the president “from vexatious and y subp "in Chief Justice Marshall's view, “is ... the conduct of the
court after these subpoenas have issued; not any circumstance which s to precede them being issued.” Iz, Any claim that compliance with a subpoena would
jeopardize rational security or privileged presidential information “will bave its due consideration on the return of the subpoena,” Marshall noted. /2. at 37.
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reaffirmed that proposition in United States v. Nixon in 1974.%%

Professors Ronald I. Rotunda and John L. Nowak have compiled a list of historical investigations in which sitting or
former presidents have been subpoenaed and involuntarily appeared or produced evidence in judicial forums or before
congressional committees.” These included Presidents Thomas Jefferson (1807), James Monroe (1818), John Quincy
Adams and John Tyler (1846), Richard M. Nixon (1975,1976,1982), Gerald R. Ford (1975), Ronald Reagan (1990),
and William J. Clinton (1996, 1998). President Harry S. Truman was subpoenaed by the House Un-American Activities
Committee in 1953 after he had left office. Truman refused to comply and went on national television and radio to rebut
the charges made by the committee. The committee never sought to enforce the subpoena.®

Seven sitting or former presidents have made voluntary appearances in judicial forums and before congressional
committees: Presidents Abraham Lincoln (1862), Ulysses S. Grant (1875), Theodore Roosevelt (1911, 1912), Richard M.
Nixon (1980), Gerald R. Ford (1975, 1988), Jimmy E. Carter (1977, 1979, 1981}, and William J. Clinton (1995). In
December 2008, then President-elect Barack Obama voluntarily appeared for an interview with a U.S. attorney conducting
a grand jury investigation of the Hlinois governor's alleged attempt to “sell” the appointment to fill Obama’s vacated Senate
seat.? A Congressional Research Service report indicates that between 1973 and 2007, at least 70 senior advisers to the
president who were subject to subpoenas have testified before congressional committees.”

38. Miers, 558 F. Supp. 2d at 72. See also Clinton v. Jones, 520 U.S. 681, 695 n. 23 (1997} (*[Tthe prerogative [President] Jefferson claimed [in Burr] was
denied him by the Chicf Justice in the very decision Jefferson was protesting and this Court has subsequently reaffirmed that holding”).

39. See Ronarp D. RoTurnpa aNDp Jorn E. Nowax, Treatise oN ConsTiTuTIONAL Law: SusstAnCe anD Procepure, (4th ed. 2007).
40. K ar 949-51,

41. Id.at 941-44,

42. See Peter Baker, Obama Follows Tradition Testifying for Prosecutors, N.Y. Times, December 25,2008 at AL

43. Farore C. Reryea « Topp B. Tarewman, Cone. Researcu Serv,, RL31351, PresiDENTIAL ADviser’ TesTivony Berore CONGRESSIONAL
Commrrrees: AN Overview (2007), http:/fwww.fas.org/sgp/crs/misc/RL31351.pdf.
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6. Common Law Privileges
Awvailable in Court Do Not Shield
Witnesses from Complying with
Committee Information Demands

Qverview

In court proceedings, there are a variety of “testimonial privileges” recognized by our legal system that enable witnesses
to refuse to testify on certain subjects or zbout conversations with particular people. The most common of these is the
attorney-client privilege, which protects conversations between lawyer and client as secret, and thus allows people to seek
legal advice in confidence. In congressional proceedings, a committee may determine, on a case-by-case basis, whether

to accept common law testimonial privileges. It can deny a witness’s request to invoke privilege when the committee
concludes it needs the information sought to accomplish its legislative functions.” In practice, however, congressional
committees have followed the courts’ guidance in assessing the validity of a common law privilege claim.

Examples of common law testimonial privileges include the attorney-client, work-product, and deliberative process
privileges. The application of each of these doctrines in congressional hearings is discussed below.

A. The Attorney-Client Privilege and Work-Product Doctrine

1. Defining the Attorney-Client Privilege and the Work-Product Doctrine

As noted above, the attorney-client privilege enables people to seek confidential legal advice by protecting the secrecy of
conversations between attorney and client. To prove that the attorney-client privilege should apply, the person claiming
the privilege must establish: (1) a communication, (2) made in confidence, (3) to an attorney, (4) by a client, and (5) for the
purpose of secking or obtaining legal advice.? The party asserting attorney-client privilege has the burden of conclusively
proving each element,” and courts strongly disfavor blanket assertions of the privilege® as “unacceptable.” In addition, the
mere fact that an individual communicates with an attorney does not make the communication privileged.®

Courts have consistently emphasized that one of the essential elements of the attorney-client privilege is that the attomey

1. Glenn A. Beard, Congress . The Attorney-Client Privilege: A Full and Frank’ Discussion, 35 Am. Crim. L. Rev,, 119 (1997); Morron Rosengere,
Cone. Researcr Seav,, 95-464, Investicarive Oversien: AN Introbucrion 10 THE Law, Practice, anp Procepure oF CONGRESSIONAL
Inauiry {1g95).

2. See, e.g., 8 Wicmore, Evience § 2292, at 554 (McNaughton rev. ed 1964); United States v. United Shoe Machinery Corp., 89 F. Supp. 357, 358-59
{D. Mass. 1950).

3. See, e.g, In re Grand Jury Investigation No. 83-2-35, 723 F.2d 447, 450-51 (6th Cir. 1983).

4. United States v. White, 970 F.2d 328, 334 (7th Cir. 1992) (“A blanket claim of privilege that does not specify what information is protected will not suffice.”).
5. SEC v. Gulf & Western Industries, Inc., 518 E. Supp. 675, 682 (D.D.C. 1981).

6. In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910 (8th Cir. 1997) (rejecting applicability of comman interest doctrine to communications at a
meeting with white house counsel’s office attorneys and private attorneys for the first lady).

65



150

6. Common Law Privileges Avatlable in Court Do Not Shield Witnesses from Complying with Committee Information Demands

be acting as an attorney and that the communication be made to secure legal services. The privilege, therefore, does

not apply to legal advice given by an attorney acting outside the scope of his or her role as attorney’ The courts, when
determining the underlying purposé of a communication, will take into account the difference between outside counsel
retained with limited responsibilities to a corporate client and in-bouse counsel who have duties to provide both business
and legal advice.® Courts have also invited privilege logs as an acceptable means of establishing a valid claim of privilege,
but such logs must be sufficiently detailed and specific in their description to prove each element of the claimed privilege.®

The work-product doctrine is a related concept that protects the confidentiality of certain documents created by an
attorney as part of his or her representation of a client. The doctrine was recognized by the Supreme Court in 194710

and codified as Rule 26(b)(3) of the Federal Rules of Civil Procedure, and grants limited immunity to an attorney’s work
product from requests for disclosure. The rule allows for qualified immunity from civil discovery when the materials are; 1)
“documents or tangible things,” 2) “prepared in anticipation of litigation or trial,” and 3) “by or for another party or for that
other party’s representative.” To overcome the privilege, the party seeking the materials must show a substantial need and
an inability to obtain the substantial equivalent without undue hardship.

On its face, the definition would not apply to Congress, which is not a court or administrative tribunal, or to a
congressional investigative hearing, which does not afford witnesses the same discovery rights afforded during kitigation in
court. No court has held that the work-product doctrine applies to a legislative hearing, and pertinent federal court rulings
support the proposition that it does not apply.™

2. Legal Basis for Denying Attorney-Client and Work-Product Privilege Claims

Other than private persons, entities that often invoke claims of common law privilege include departments and agencies,
the White House, and private organizations. However, their assertion of privilege does not necessarily provide a shield
from congressional inquiry.

The legal basis for Congress’s right to refuse to recognize assertions of attorney-client privilege comes from its inherent
constitutional authority to investigate and the constitutional authority of each chamber to determine the rules of its
proceedings.”? Although the Supreme Court has not definitively ruled on the issue, a number of factors support the

7. “Acting as a lawyer encompasses the whole orbit of legal functions. When he acts as an advisor, the attorney must give predominantly legal advice to
retain his client’s privilege of non-disclosure, not solely, or even largely, business advice.” Zenith Radio Corp. v. Radio Corp. Of America, 121 F. Supp.
792,794 (D. Del. 1954) {emphasis added}.

8. The courts have ized that the dual ibifiti

of in-house counsel may overlap significantly and the purpose of various communications
with others may begin to blur. Thus, courts have closely scrutinized communications to and from in-house counsel and held that they may be sheltered
by the attorney-client privilege “only upon a clear showing that [in-house counsel] gave [advice] in a professional legal capacity.” In order to ascertain
whether an attorney is acting in a legal or business advisory capacity, the courts have held it proper to question either the client or the attorney regarding
the general nature of the attorney’s services to his client, the scope of his authority as agent, and the substance of matters which the attorney, as agent,

is authorized to pass along to third parties. Colton v. Unired States, 306 F.2d 633, 636, 638 (2d Cir. 1962); United States v. Tellier, 255 F.2d 441 (2d

Cir. 1958); .P. Foley & Co., Inc. v. Vanderbilt, 65 FRD 523, 526-27 (S.D.N.Y. 1974). Indeed, proper invocation of the privilege may be predicated on
revealing facts tending to establish the existence of an attorney-client relation. See, .., In re John Doe, Esq., 603 F. Supp. 1164, 1167 (E.D.N.Y. 1985)
and In re Arthur Treachers Franchise Litigation, 92 FRD 422 (E.D. Pa. 1981}, cases illustrating how probing the questioning may be to determine
whether an attorney was in fact “acting as a lawyer.”

9. Bowne of New York City v. AmBase Corp, 150 F.R.D. 465 (S.D.N.Y. 1993). See also United States v. Construction Products Research, 73 F.3d 464,
473-74 (2d Cir. 1996) {logs with cursory descriptions of, and comments on, documents “simply do not provide enough information to support the
privilege claim, pasticularly in the glaring absence of any supporting affidavits or other documentation”; von Bulow v. von Bulow, 811 F:2d 136, 146-47
{2d Cix. 1987), cert. denied, 107 5.Ct. 1891 (1988) (logs which rely on conclusory or ipse dixit assertions are normally required to be supported by affidavits
from individuals with personal knowledge of the relevant facts); International Paper Co v. Fibreboard Corp., 63 FRD 88, 94 (D, Del. 1974) {Such
affidavits must “show sufficient fiets to bring the identified and described document within the narrow confines of the privilege.”) {emphasis in original).
10. Hickman v. Taylor, 329 U.S. 495 (1947).

11. See In re Grand Jury Subpoenas Duces Tecum, 112 ¥.3d 910, 924-25 (8th Cir. 1997), cers. denied sub. nom. Office of the President v. Office of the
Independent Counsel, 521 U.S. 1105 {1997} {claims of first lady of work product immunity with respect to notes taken by white house counsel attorneys
rejected as inapplicable because the possibility of a ¢ ion did not satisfy the efement of anticipation of litigation and trial); In re
Grand Jury Proceeding, 5 F. Supp. 2d 21,33(D.D.C. 1998),qﬁ"d on other grounds, sub. nom. In re Bruce R. Lindsey, 158 F.3d 1263 (D.C. Cir. 1998),
cert. denied sub. nom. Office of the President v. Office of the Independent Counsel, 525 U.S. 996 (1998) (dismissing claim of work product immunity of a
counsel to the president on the ground that preparation for a possible congressional investigation was not in anticipation of an adversarial procceding).
12. US.Const., Art. [, sec. §,¢l. 2.
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conclusion that committees possess the power to compel witness testimony. These indicia include: (1) the Supreme Court’s
strong recognition of the constitutional underpinnings of the legislative investigatory power to support the critical need for
information;™* (2) long-standing congressional (and British parliamentary) practice;™ (3} the rejection by the House and
Senate of opportunities to recognize the privilege by adoption of house rules;"* and (4) applicable appellate court rulings
rejecting such claims by executive branch officials subject to grand jury investigations **

3. The Rationale for Congressional Discretionary Authority to Deny Attorney-Client Claims

The attorney-client privilege is not a constitutionally based privilege. Rather, it is 2 judge-made exception to the general
evidentiary principle of full disclosure in the context of court proceedings.”” The historic congressional discretionary
practice is reflective of the widely divergent nature of the judicial and legislative forums. The attorney-client privilege is
the product of a judicially developed public policy designed to foster an effective and fair adversary system. Courts view
the privilege as a means to foster client confidence and encourage full disclosure to an attorney. Free communication, the
argument goes, facilitates justice by promoting proper case preparation.'® Full factual disclosure can also help an attorney
more accurately assess the strength of a client’s case, and discourage frivolous litigation when the case is weak.”®

It is critically important to remernber that the attorney-client privilege is designed for, and properly confined to, the adversary
process: the adjudicatory resolution of conflicting clairs of individual obligations in a civil or criminal proceeding. The need
to protect individual interests is less compelling in an investigatory setting where a legislative committee is not empowered to
adjudicate a witness’s liberty or property. Indeed, several courts have recognized that “only infrequently have witnesses...[in
congressional hearings] been afforded rights normally associated with an adjudicative proceeding.”

‘The suggestion that the legislature’s investigatory authority is subject to non-constitutional, common law rules developed
by the judicial branch to govern its proceedings is arguably contrary to the concept of separation of powers. It would, in
effect, permit the judiciary to determine congressional procedures, which is difficult to reconcile with the constitutional

13. McGrain v. Daugherty, 273 U.S. 135, 174 (1927); Watkins v. United States, 354 U1.S. 178, 187 (1957); Barenblatt v, United States, 360 U.S. 109 (1959).

14. As with the legislature’s inherent authority to investigate, the discretion to entertain claims of privilege traces back to the model of the English
Parliament. Sez Erskine May's TreaTise on The Law, Priviteczs, Proceenings AND USAGE oF PARLIAMENT, 746-47 {20% edition 1983) which has
been relied as an authorirative guide by the Sup Court. See McGrain v. Daugherty, 273 U.S. at 161. Ni h century ional rejections of
attorney-client privilege claims are recounted in Thomas Milles, The Applicability of Evidentiary Privileges for Confidential Co iations Before Congress,
21 Joun Marsuatr L. Rev. 309, 312-14 (1988).

15. In 1857 the House rejected an amendment to adopt recognition of claims of attorney-client privilege before committees during consideration of
legislation to establish a criminal contempt process, which is recounted in Todd Garvey, The Webster and Ingersoll Investigations, at Part 11 infra. In 1954
the Senate rejected a similar proposal in S. Rep. No. 84-2 (1955).

16. In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910 (8th Cir. 1997), cert. denied sub. nom. Office of the President v. Office of the Independent
Counset, 521 U.8. 1105 (1997} {claims of first lady of attorney-~client and work-product privilege with respect to notes taken by white house counsel
office attorneys rejected); In re Lindsey (Grand Jury Testimony), 158 F.3d 1263 (D.C. Cir. 1998), cers. denied 525 U.S. 996 (1998) (White House attorney
may not invoke attorney-client privilege in response to grand jury subp seeking infc on possible ission of federal trimes); In re Sealed
Case (Espy), 121 F:3d 729 (D.C. Cix. 1997) (deliberative process privilege is a common law agency privilege which is easily overcome by showing of
need by an investigating body); In re A Witness Before the Special Grand Jury, 288 F:3d 289 (7th Cir. 2002) (attorney-client privilege ot applicable

to communications berween state government counsel and state office haldes). Bur see In re Grand Jury Investigation, 399 F.3d 527 (2d Cir. 2005)
(upholding a claim of attorney~client privilege with respect to communications between a former chief legal counsel to the governor of Connecticut who
was under grand jury investigation. It is worth noting that the Second Circuit recognized its apparent conflict with the afore-cited cases, and that the
ruling is arguably distinguishable on its facts. S¢e Kerri R. Blomenaues, Privileged or Not? How the Current Application of the Government Attorney Client
Privilege Leaves the Government Feeling Unprivileged, 75 Foronam L. Rev. 75 (2006).

17. Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414, 1423 (3d Cir. 1991) (“Because the attorney-client privilege obstructs
the truth-finding process, it is construed narrowly.”); Moran v. Burbine, 475 U.8. 412, 430 {1986) (Sixth Amendment not a source for attorney-

client privilege); Fisher v. United States, 425 U.S. 391, 396-97 (1976) (compelling an attorney to disclose client communications does not violate the
client’s Fifth Amendment privilege against self-incrimination); Hannah v. Larche, 363 U.S. 420, 445 {1960} (“{O]nly infrequently have witnesses [in

congressional hearings] been afforded the procedural rxgh(s normally i thh an adjudi P '), Umtcd States v. Fort, 443 F2d
670 (1970} (rejecting ion that the itutional right to o applied to i i ‘Wich respect to
court treatment of other common law privileges, se, e.g., In re Sealed Case (Espy), 121 F3d 719 [t Xed er 1997} (The deliberative process privilege
is 2 cornmon law privilege which, when claimed by executive officials, is easily and “disapp ttogether upon the ble belief by an

investigating body that government misconduct has occurred.).
18. Set, 2, Upjohn v. United States, 449 U5, 382, 389 (1981).
19. Id
20. Hannab, 363 U.S. at 425; see also Fort, 443 ¥.2d at 670.
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authority granted to each house of Congress to determine its own rules. This was dramatically underlined in NLRB v. Noe/
Canning,® where the Supreme Court rejected the president’s attempt to determine unilaterally when the Senate was in
recess. The Court held that “for purposes of the Recess Appointments Clause, the Senate is in session when it says itis,
provided that, under its own rules, it retains the capacity to transact Senate business.”

Moreover, importing the judiciary’s privileges and procedures is ikely to have a paralyzing cffect on the investigatory
process. Indeed, it already has; the district court’s ruling in the Fast and Furious litigation that agencies can validly invoke
the common law deliberative process privilege in challenges to committee civil enforcement proceedings has significantly
delayed committees access to information.”? Such judicialization is also antithetical to the consensus, interest-oriented goal
of policy development in the legistative process.

Finally, concerns that denying the privilege in the congressional setting would undermine it elsewhere appear over-
exaggerated. Parliament’s rule has not impaired the practice of law in England, nor has its limited use here inflicted any
apparent damage on the practice of the profession. Congressional investigations in the face of claims of executive privilege
or the revelation of trade secrets have not diminished the general utility of these privileges nor undermined the reasons
they continue to be recognized by the courts. Moreover, the assertion implies that current law is an impregnable barrier

to the disclosure of confidential communications when, in fact, the privilege is riddled with qualifications and exceptions,
and has been subject as well to the significant current development of the waiver doctrine. Thus, there can be no absolute
certainty that communications with an attorney will not be revealed.

There are still unyielding private sector opponents of discretionary committee exercises of refusals to accept claims of
attorney-client privilege.”> But most recent critical commentary has focused on how to live with the reality of the assumed
congressional authority, utilizing the understanding that committees need information sooner rather than later and

that criminal and civil enforcement processes take too much time. Negotiating tactics are the theme of such articles.”
Comumittees still retain significant leverage. There has been no definitive court ruling on the issuc because no objector as
yet has been willing to be the subject of a criminal prosecution as a matter of principle.

4. How Congress Has Traditionally Weighed the Attorney-Client Privilege

In practice, all committees that have denied claims of privilege have considered numerous factors before doing so. In favor
of disclosure, committees consider (1) legislative need, (2) public policy, and (3) the ever-present statutory duty to oversee
the application, administration, and execution of all laws within Congress’ jurisdiction, They balance these considerations
against any possible injury to the witness. Committees also consider whether a court would have recognized the claim in
the judicial forum,” and invite the submission of privilege logs to support the validity and weight of the claims.

21. 134 5. Ct. 2550 (2014).

22. Sce Chris Armstrong, A Costly Victory for Congress: Executive Privilege After Committee on Government Quersight and Reform, 17 Tue Feperavist
SocteTy Review 28,32 (2016) (“In recent months [as a result of the Zynch ruling] there appear to have been a marked increase in DPP claims across
agencies and to a wide range of ds g active igations.”). See also House Comms. on ENERGY AND ComMMERCE anp Wavs anp
Means, Joinr CongressionaL InvesTicarive RerorT Invo Tre Source or Funnping For Tie ACA’s Cost Swarine RepucTtion Program, 95-
109, 114th Cong. 2d Sess. (2016) (detailing refusals by the Departments of Treasury, Health and Human Services, and the Office of Management and
Budget ta comply with requests and subpoenas for testimony and documents relevant to ACA cost sharing funding based on assertions of the common
faw deliberative process privilege).

23. See, eg., Lance Cole, Revoking Our Privileges: Federal Law Enforcement’s Multi-Front Assault on the Attorney-Client Privilege (And Why It Is
Misguided}, 48 ViLuanova L. Rev. 469, 474-98 (2003).

24, See, eg, Bradley J. Bondi, No Secrets Allowed: Congress’s Treatment and Mistrearment of the Attorney-Client Privilege and the Werk Product Protection
in Congressional Investigations and Contempt Proceedings, 25 J. L. & PoL. 145 (2009); James Hamilton, Robert F. Muse and Kevin R. Amer, Congressional
Inwestigations: Politics and Process, 44 AmEr. Crim. L. Rev. 1115 (2007); Michael D. Bopp & DeLisa Lay, The dvailabitity of Common Law Privileges for
Witnesses in Congressional Investigations, 35 Harv. J. L. Pus. Pou'y 897 (2012).

25. See, e.g., H. Comm. on Commerce, ConTemer oF Coneress Acainst Frankun L. Haney, HR. Doc. No. z05-792, 4t 11-16 (1998); H. Comm. on
Gov'r Rerorm, Proceemines Acamst Joun. M. Quinn, Davio Warking, ano Marruew Moogre, H.R. Rep. No. 104-598, at 50-54 (1996); Rerusas
or WiLuiam H. Kennepy, I To Probuce NoTes SuBPoENAED By THE Special Comm, 1o INVESTIGATE WHITEWATER DEv. Corp. AND RELATED
Marrens, 8. Rep No. 1o4-191, 2t $-19 (2995} H. Comum. on Foreien Arr, PRockeDiNes AGAINST Ravvu BransTrIN anp Josern BeansTem, HR.
Rer. No. 99463, at 13-14 (1986); International Uranium Control: Hearing Before the Subcorsni. on Oversight and Investigations, H. Comas, on Interstate and
Foreign Commerce, 95* Cong. 60, 123 (1977). See alio H. Comm. on ENercY ann Commerck, 98" Cone., Arrorney-CuLient Privicece (Comm. Print
98-1, 1983) {dealing with two separate instances of rejections of privilege claims by the House Subcommittee on Oversight and Invesnganons, Committee
on Energy and Commerce, one invoked by the general counsel of the Securities and Exchange C: ission, the other by a i
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In the absence of a definitive court ruling, the Legal Ethics Committee of the District of Columbia Bar issued an
advisory opinion in February 1999.7 It directly addressed the limits of an attorney’s ethical duty of confidentiality to a
client when the attorney is faced with a congressional subpoena for documents that would reveal client confidences.”
The opinion urges attorneys to press every appropriate objection to the subpoens until no further avenues of appeal are
available, and even suggests that clients might be advised to retain other counsel to file a separate lawsuit to prevent
compliance with the subpoena.® But it does allow the attorney to relent and comply with the subpoena at the earliest
point when he or she is in danger of being held in criminal contempt of Congress.

According to the D.C. Bar’s ethics committee, an attorney acting under the D.C. Code of Professional Conduct™ facing
a congressional subpoena that would reveal client confidences or secrets must “seek to quash or limit the subpoena on all
available legitimate grounds to protect confidential documents and client secrets.”

If, thereafter, the Congressional subcommittee overrules these objections, orders production of the
documents and threatens to hold the Jawyer in contempt absent compliance with the subpoena, then,
in the absence of a judicial order forbidding the production, the lawyer is permitted, but not required,
by the D.C. Rules of Professional Conduct to produce the subpoenaed documents. A directive of a
Congressional subcommittee accompanicd by a threat of fines and imprisonment pursuant to federal
criminal law satisfies the standard of ‘required by law’ as that phrase is used in D.C. Rule of Professional
Conduct 1.6(d)(2)(A).

The opinion represents the first and thus far the only bar in the nation to directly and definitively address this question.

Its publication aroused a good deal of debate.’ However, there is no evidence that congressional comrmittees have been
more aggressive in attempting to overrule privilege claims since the issuance of the opinion. Rather, Congress has been
sparing in its attempts to challenge claims of attorney-client privilege.*? Interestingly, none of the writings in opposition to
committee exercise of the discretionary authority reference or discuss the D.C, Bar opinion.

26. The Sup Court has recognized that “only infrequently have wi Lin ional hearings] been afforded the procedural rights normally

d with an adjudicat: ding.” Hannah, 363 \U.S. at 445; See also Forl 443 F. Zd at 670, In the Matter of Provident Life and Accident Co.,
E.D.Tenn, 5D, CIV-1- 90-219 {June 13, 1990) {per Edgar, ].) (noting that the court’s cadier ruling on an attorney-client privilege claim was “not of
constitutional dxmensmns, and is certainly not binding on the Congress of the United States”).

27. Dastrier or Corumata Bar Lecas ETnics Comm., Or. No. 288, CompLiance wiTh SueroEna From CoNGRESSIONAL COMMITTEE TG
Propuce Lawyers' Frizs Conrtamvine Crient Conrinences or Secrers (Feb. 16, 1999).
28. The occasion for the ruling arose because of an i igation of a sub ittee of the House C: C ittee into the ci

g the planned rcl of the Federal Commumcauons Commission to the Portals office complex. See H.R. Ree. No. 105-792, at 1-8, 15-16.
Dhuring the course of the inquiry, the subcomumittee sought certain documents from the Portals’ developer, Mr. Franklin L. Haney. Mr. Haney's refusal
to comply resulted in subpoenas for those documents to him and the law firm representing him during the relocation cfforts. Haney and the law firm
asserted attorney-client privilege in their continned refusal to comply. The law firm sought an opinion from the D.C. Bar's Ethics Committec as to its
obligations in the face of the subpoena and a possible contempt citation, but the Bar Committee notified the firm that the question was novel and that
no advice could be given until the rmatter was considered in a plenary session of the committee. See H. Comm. on Commerce, 1o5™ Cone., MeeTing
on PorTaLs INVESTIGATION: AUTHORIZATION 0F SUsPoENAS; RECEIPT oF SusporNaen DocuMents anp ConstberaTion oF OBJECTIONS; and
Corrempr oF Congress PRoCEEDINGS AcaINsT Frankuin L. Haney 48-50 {1998). The firm continued its refusal to comply until the subcommitiee

cited it for contempt, at which time the firm proposed to turn over the d if the pt citation was withd “The sub ittee agreed to
the proposal. £, ar 101-05.
29. A direct suit to block a ittee from enforci t was {osed by the Sup Court’s decision in Eastland v. U.S. Servicemen’s

Fund, 421 U.S. 491, 501 {1975}, but that ruling does not appczr to foreclose an action against a “third party,” such as the client’s attorney, to test the
validity of the subpoena or the power of a committec to refuse to recognize the prmlege See, eg., Umted States v. AT&T, 567 F.2d 121 {D.C. Cir. 1977)
(entertaining an action by the Justice Department to enjoin AT&T from complying with z cong bp to provide telephone records that
might compromise national security matters).

30. Under D.C. Rule of Professional Conduct 1.6(eX2){A}, a lawyer may reveal client confidences or secrets only when expressly permitted by the D.C.
rules or when “required by law or court order.”

31. See, e.g., W. John Moote, First Save All The Lawyers, Navionar Law Journal, July 24,1999 at 2170,

32. In the past, assertions of attorney-client and other common faw privileges before committees often have gone unchallenged. One example occurred
during the Iran-Contra hearings. Richard Secord, Albert Hakim, and Oliver North invoked the privilege as to a meeting with Secord’s attorney, attended
by all three, on the ground that he was acting as attorney for all at the time. In the same hearing, the committees recognized a rare assertion of the
marital privilege by North on behalf of his wife who refused on that basis to testify about various funds created for the benefit of North's family from che
procecds of the Iranian arms sales, See Reror oF Tie Congresstonat CommrtTees Investicaring viE Iran-Conrra Arrare, Rer. No. 216, H R,
Rer. No. 533, 10078 Cone,, 15T Sess. at 345 (1987), Privilege claims are also commonly negotiated prior to public hearings.
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6. Common Law Privileges Available in Court Do Not Shield Witnesses from Complying with Committee Information Demands
B. Claims of Deliberative Process Privilege and Presidential Communications Privilege

1. Definition and Purpose of the Deliberative Process Privilege

The deliberative process privilege permits government agencies to withhold documents and testimony relating to policy
formulation from the courts. The privilege was designed to enable executive branch officials to seek a full and frank
discussion of policy options with staff without risk of being held to account for rejected proposals.

Executive branch officials often argue that congressional demands for information regarding an agency's policy
development process would unduly interfere with, and perhaps “chill,” the frank and open internal communications
necessary for policymaking. In addition, they may also argue that the privilege protects against premature disclosure of
proposed policies before the agency fully considers or adopts them. Agencies may further argue that the privilege prevents
the public from confusing matters merely considered or discussed during the deliberative process with those that constitute
the grounds for a policy decision. These argurnents, however, do not necessarily pertain to Congress in its oversight and
legislative roles.

2. Application of the Deliberative Process Privilege to Congressional Investigations

Congress's oversight process would be severely undermined were the courts or Congress to uniformly accept every agency
assertion of the deliberative process privilege to block disclosure of internal deliberations. Such a broad application of the
privilege would encourage agencies to disclose only materials that support their positions and withhold those with flaws,
limitations, unwanted implications, or other embarrassments. Oversight would cease to become an investigative exercise of
gathering the whole evidence and would become a “show and tell” performance.

Broad application of the deliberative process privilege to congressional investigations would also induce executive branch
officials, including attorneys, to claim that oversight would dissuade them from giving frank epinions, or discourage others
from secking such advice. The Supreme Court dismissed that argument in NLRB v. Sears, Roebuck & Co.* It said:

The probability that the agency employee will be inhibited from freely advising a decisionmaker for

fear that his advice, if adopred, will become public is slight. First, when adopted, the reasoning becomes
that of the agency and becomes its responsibility to defend. Second, agency employees will generally be
encouraged rather than discouraged by public knowledge that their policy suggestions have been adopted
by the agency. Moreover, the public interest in knowing the reasons for a policy actually adopted by an
agency supports [disclosure].%

Agencies often claim the privilege to forestall inquiries while they develop substantive rules. However, an agency’s
rulemaking process is the prime object of legislative scrutiny; agencies may engage in substantive rulemaking only with an
express grant of legislative authority. Moreover, Congress has enacted legislation determining the procedures each agency
must follow™ and retains ultimate control over each agency’s rulemaking process.*

33. 421 U8. 132 (1975).

34. Id.at 161 (emphasis added). See also House Committee on the Judiciary v. Miers, 558 F. Supp. 2d 53, 101-02 (D.D. C. 2008) (rejecting the exccutive’s
that ing a cong; 1 subp to a close adviser of the president would “chill” the candor necessary for frank and free advice to the

chief executive).

35. Ser 5 U.S.C. § 553 (2000).

36. Congress may intervene in an agency rulemaking proceeding at any point. It is not limited to withdrawing an agency’s authority or negating a

particular rule by law after the fact. Where agency rul g is akin to the legislative process, the courts have held that “the very legitimacy of general

policymaking performed by unelected administrators depends in no small part upon the o ibility, and bility of these officials to the
needs and ideas of the public from whom their ultimate authority derives and upon whom rhcxr commands must fall.” Sierra Club v. Costle, 657 F.2d
298, 400401 (D.C. Cir. 1981). It is, therefore, “entirely proper for Congressional ly to the interests of their constituents

before administrative agencies engaged in informal, general policy rulemaking .. {A)dmm)s(ranve agencics arc expcctcd to balance Congressional
pressurc with the pressures emanating from all other sources.” Jd. at 409-10. See also Assoc. of National Advertisers, Inc.v. FTC, 627 ¥.2d 1151 (D.C.
Cir.1979), cert. denied. 447 1.5. 921 (1980). For 3 full discussion of the legal propriety of committee interventions into agency rulemaking proceedings
and other agency decision-making processes, see Chapter 12 infra.
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Finally, the integrity, even the legitimacy, of an agency’s rulemaking would be damaged more by efforts to avoid oversight
inquiries than it would be by the agency officials’ public embarrassment over disclosure of positions taken during the policy
development process. The legitimacy and acceptability of the administrative process depends on the public’s perception that
the legislature has some sort of ultimate control over the agencies.

3. Congress Treats Deliberative Process Privilege Claims as Discretionary

As with claims of attorney-client privilege and work-product immunity, congressional practice has been to allow
committees discretion over acceptance of deliberative process claims. Moreover, a 1997 appellate court decision, discussed
below, shows that the deliberative process privilege is easily overcome by an investigatory body’s showing of need for

the information. Other court rulings and congressional practices have recognized the overriding necessity of an effective
legislative oversight process.

4. The Deliberative Process Privilege is More Easily Overcome by Congress Than the Presidential
Communications Privilege

As discussed in detail in Chapter 5, the presidential communications privilege is a constitutionally based doctrine that
protects communications between the president and his or her immediate advisers in the Office of the President from
disclosure.” It also extends to communications made by presidential advisers in the course of preparing advice for the
president.”® This doctrine does not cover the entire executive branch, but it applies more directly to relations between the
president and his or her closest White House aides.

The 1997 D.C. Circuit’s unanimous ruling in In re Sealed Case (Espy)” distinguishes between the “presidential
communications privilege”and the “deliberative process privilege”and describes the severe limits of the latter as a shield
against congressional investigative demands. The court of appeals held in Espy that the deliberative process privilege

is a common law privilege that Congress can more easily overcome than the constitutionally rooted presidential
communications privilege. Moreover, in congressional investigations, the deliberative process privilege “disappears
altogether when there is any reason to believe government misconduct occurred.™ The court’s understanding thus severely
limits the extent to which agencies can rely upon the deliberative process privilege to resist congressional investigative
demands. A congressional committee merely needs to show that it has jurisdiction and authority, and that the information
sought is necessary to its investigation to overcome this privilege. A plausible showing of fraud, waste, abuse, or
maladministration would conclusively overcome an assertion of privilege.

On the other hand, the deliberative process privilege covers a broader array of information. Whereas the presidential
communications privilege covers only communications between the president and high-ranking White House advisers,
the deliberative process privilege applies to executive branch officials generally. But the deliberative process privilege only
protects executive branch officials’ communications that are “pre-decisional” and a “direct part of the deliberative process.”

5. Congress Has Greater Ability to Obtain Deliberative information Than Citizens Have Under FOIA

Even before Espy, courts and committees consistently countered agency attempts to establish a privilege that thwarted
congressional oversight efforts. Agencies often claimed that internal communications must be “frank” and “open,” and that
communications are a part of a “deliberative process.” This is the standard under the Freedom of Information Act (FOIA),
which allows an agency to withhold documents from a citizen requester.*” It does not apply to Congress.

37. United States v. Nixon, 418 U.S. 683 (1974); Nixon v. Administrator of General Services, 433 U.S. 425 (1977).
38. Eapy, 121 E3d. at 729,
39. I4. Among other things, the case involved White House claims of executive and deliberative process privileges for documents subpoenaed by an
independeat counsel.
40. Id. at 745-746 {“|When there is reason to believe the documents sought may shed light on government misconduct, ‘the {deliberative process]
privilege is routinely denied’ on the grounds that shielding internal government deliberations in this context does not serve 'the public interest in honest,
effective government.™); id. at 737-38.
41. 5 U5.C. § 552 (b)}5)2010).
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Congress has vastly greater powers of investigation than those of citizen FOIA requesters. Moreover, Congress carefully
provided that the FOIA exemption section “Is not authosity to withhold information from Congress.”™ The D.C. Cireuit
in Murphy v. Department of the Army*” explained that FOIA exemptions were no basis for withholding from Congress
because “Congress, whether as a body, through committees, or otherwise, must have the widest possible access to executive
branch information if it is 1o perform its manifold responsibilities effectively.

6. The Anomalous Ruling in COGR v Lynch

The disquicting ruling in the Fast and Furious litigation and its immediate and long-range disruptive consequences for
effective investigate oversight demands closer, albeit somewhat repetitive, examination.

"The binding law with respect to exccutive privilege in the D.C. Circuit was established by the court’s rulings in Espy
(1997) and Judicial Watch (2004). Those decisions made an unequivocal distinction between the constitutionally-based
presidential communications privilege and the common law deliberative process privilege, which the presiding judge in
COGR wv. Lynch ignored. While both have common general goals—to protect in some degree sensitive internal executive
deliberations~-and both are qualified privileges, the resemblance for purposes of legal significance and impact ends there.
‘The Espy court’s unanimous opinion emphasized the severe limits that the deliberative process privilege, as a common law
privilege, would have as a shield against congressional demands since it would be more easily overcome by a showing of
need. The court twice remarked that if there is a plausible showing that government misconduct may have occurred, the
privilege “disappears.” At one point it stated: “TW Jhen there is reason to believe the documents sought may shed light on
government misconduct, ‘the [deliberative process] privilege is routinely denied’ on the grounds that shielding internal
government deliberations in this context does not serve ‘the public interest in honest, effective government.” There

is no hint of any constitutional concern that would allow an agency to invoke the deliberative process privilege in such
circumstances.

And yet, the Lynch court determined that there “is an important constitutional dimension to the deliberative process aspect
of the executive privilege.” This finding has serious constitutional and practical consequences for effective investigative
oversight.*

Historically, Congress has been recognized as the initial determiner of its own institutional rights and prerogatives,
particularly for matters directly or indirectly related to oversight. Since the 1870s—with the express acquiescence of the
Justice Department-—all subpoena demands by the Justice Department to members or component entities must first

be processed and reviewed by House and Senate leadership and counsel. In 2006, the Justice Department decided to
circumvent this initial review process by means of a search warrant executed at a member’s office. FBI agents barred the
House general counsel and the member’s private counsel from overseeing the search, The D.C. Circuit Court of Appeals
declared the search a violation of the Constitution's Speech or Debate Clause. The court emphasized that a critical
purpose of the clause is to prevent intrusions into the legistative process. The executive’s search procedures did just that by
“den[ying] the Congressman any opportunity to identify or assert the privilege with respect to legislative materials defore
their compelled disclosure to executive agents.””

Previously, in the same vein, the court ruled that courts may not block a congressional subpoena, holding that the Speech

42. 5U8.C.§552(d).
43. 613 F.2d 1151 (D.C. Cir. 1979).

44, Id.ar 1158,

45, Espy, 121 F.3d at 745-46; id. at 737-38.

46. One could argue that the ruling is the equivalent of holding that denying a2 witness the right to ine other wi or to call

on his or her behalf at a congressional hearing violates the Sixth A d an which the Sup Court rejected in Moran v. Burbine,

475 U.8. 412, 430 (1986)-or violates due process rights, which the Supreme Court and Jower courts have also rejected. See Hannah v. Larche, 365 U.S,
420 (1960) and United States v. Fore, 443 F.2d 670 (D.C. Cir. 1970), cert. denicd, 403 1.5, 932 (1971). The ruling is fusther discussed in Chapter 3 supre
section 4.b.di.
47. Uniced States v. Rayburn House Office Bldg,, 497 F. 2d 654, 661-62 (D.C. Cir. 2008), cert. denied 552 U.5. 1295 (2008)emphasis supplicd).
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or Debate Clause provides “an absolute bar to judicial interference with such compulsory process.”® As a consequence,
a government witness’ sole remedy, until recently, was to refuse to comply, risk being cited for contempt, and then raise
privilege claims as a defense in a contempt prosecution.

Most recently the Supreme Court deferred to the exercise of the Senate’s internal rulemaking authority to define when

it is in session for recess appointments purposes, thereby nullifying a presidential attempt to unilaterally make that
determination.” And, finally, there has been judicial approval and general recognition of each chamber’s absolute control |
over the initiation and conduct of investigations and hearings.®

The Lynch court’s departure from both prior law and practice recognizing the legislature’s primacy in establishing first
responses to intrusions on its core institutional prerogatives threatens to undermine one of Congress's primary functions in
our scheme of separated powers. The district court’s ruling has been appealed to the D.C. Circuit Court of Appeals. Under
the appeals courts’ argument schiedule no resolution can be expected until well into 20175

C. Release of Attorney-Client, Work-Product, or Deliberative Process Material to
Congress Does Not Waive Applicable Privileges in Other Forums

Private parties and agencies often assert that yielding to committee demands for material arguably covered by the attorney-
client, work-product, or deliberative process privileges will waive those privileges in other forums. Applicable case law,
however, is to the contrary. When a congressional committee compels the production of a privileged communication
through a properly issued subpoena, it does not prevent the assertion of the privilege elsewhere,™ as long as it is shown that
the compulsion was in fact resisted.”

48. See Eastland v. U.S. Servicemen's Fund, 421 U.S, 491, 503-07 (1975).

49. NLRB v. Noel Canning, 573 U5, __ {2014),

5Q. See Hanna, 365 U.S. 420 and Fort, 443 F.2d at 670,

51. Committee on Government and Oversight Reform of the United States House of Representatives v. Lynch, Case No. 16-5078, (D.C. Circuit, appeat
filed 10/6/2016). As a result of the change in presidential administration, the Lynch (now Sessions) appeal has been put on indefinite hold.

52. See, e.g, FTC v. Owens-Corning Fiberglass Corp., 626 F.2d 966, 970 (D.C. Cir. 1980) (releasc of infc ion to 2 ional ittee is not
deemed to be disclosure to the general public); Exxon Corp. v. FTC, 589 F.2d 582 (D.C. Cir. 1978); Rockwell International Corp. v. U.S. Department

of Justice, 235 F.3d 598, 604 (D.C. Cir. 2001) {compliance with a statutory obligation to provide Congress with information did not waive its FOIA
exemption protection); Murphy v. Department of the Army, 613 F.2d 1151, 1155-59 (D.C. Cir. 1979); Florida House of Representatives v. Department
of Commerce, 961 F.2d 941, 946 (11th Cir. 1992); United States v. Zolin, 809 F.2d 1411, 1415 (9th Cir. 1987), aff d in part, vacated in part, 491 U.S. 554
(1989) (*When disclosure is invohuntary, we will find the privilege preserved if the privilege holder has made efforts ‘reasonably designed to pratect and
presrve the privilege.”).

53. See fron Workers Union Local No. 17 Insurance Fund v. Phillip Morris, Inc., 35 F. Supp. 2d 582 (N.D. Ohio, 1999} and Commonwealth of
Massachusetts v. Phillip Morris, et al,, 1998 Lexis 438 (Mass. Super. Ct. July 30, 1998) (holding that the companies had failed to sufRiciently resist the
committee’s subpoenas).

&
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7. Executive Branch Investigations:
Lessons from
Department of Justice Probes

Congress’s spower of inquiry extends equally to all executive departments, agencies, and establishments. Yet Congress’s
experience conducting oversight of the Department of Justice {Department or DOJ) has often been the most contentious,
and has presented all of the issues that may arise in disputes between Congress and any exccutive agency. Therefore,
Congress’s experience with the Justice Department provides many useful lessons on how to conduct oversight of agencies.

The history of congressional investigations of DOJ covers a broad scope of congressional inquiries, including committee
requests for:

*  particular agency witnesses;

*  proprietary, trade secret, or other sensitive information;

¢  documentary evidence of how an agency came to a particular decision; and

»  the opinion of an agency’s general counsel with respect to the legality of a course of action taken by the agency.

In response, congressional inquiries into Justice Department operations have been frequently met with claims that such

inquiries:
¢ interfere with the presumptive sensitivity of its principal law enforcement mission;
e intrude upon matters of national security; and

e constitute improper political and constitutional interference with deliberative prosecutorial processes that are
discretionary in nature.

As a result, the Justice Department has often refused to supply internal documents or testimony sought by jurisdictional
committees.

Since many other agencies have followed DOJ’s examples, the resolution of such past investigative confrontations with
DOJ provides useful lessons. These lessons, outlined in detail below, should guide future committees in determining
whether to undertake similar probes of DOJ or other executive agencies, as well as inform them about the scope and limits
of their investigative prerogatives and the practical problems of such undertakings. The outcomes of these inquiries provide
formidable practice precedents which will allow committees to effectively engage uncooperative agencies.
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7. Executive Branch Investigations: Lessons from Department of Justice Probes

A. Overview of Congressional Investigations of DOJ

The Congressional Research Service review of oversight of the Justice Department over the last 95 years is a particularly
instructive tool. This compilation and review provides summaries of 22 selected congressional investigations, from the Palmer
Raids and Teapot Dome scandal in the 1920s to controversies over the past 25 years, including the revelations of the Chuzch
Committee of domestic intelligence abuse by the FBI, ABSCAM, Iran-Contra, the misuse of informants in the FBI's Boston
Regional Office, the termination and replacement of U.S. attorneys, and the probe of Operation Fast and Furious.!

These various investigations demonstrate that DOJ has consistently been obligated to submit to congressional oversight
in investigating allegations of improper administration, mi £ e and/or malfe e. This requi to cooperate in
investigations has applied even when there is ongoing or expected litigation. A number of these investigations spawned
seminal Supreme Court rulings that today provide the foundation for the broad congressional power of inquiry. All

were contentious and involved Department claims that committee demands for agency documents and testimony were
precluded either on the basis of constitutional or common law privilege or policy.

1. Congress’s Power to Obtain Documents and Testimony
To obtain documents and testimony, an inquiring committee need only show that the information sought is:

» within the broad subject matter of the committee’s authorized jurisdiction;

»  in aid of a legitimate legislative function; and

¢ pertinent to the area of concern.
Despite objections by an agency, either house of Congress, or its committees or subcommittees, may obtain and publish
information it considers essential for the proper performance of its constitutional functions. There Is no court precedent that
requires committees to demonstrate a substantial reason to believe wrongdoing occurred before seeking disclosures with

respect to the conduct of specific criminal and civil cases, whether open or closed. Indeed, the case law is quite to the contrary.

During the inquiries covered by the CRS compilation, committees sought and obtained a wide variety of evidence,

including:
s deliberative prosecutorial memoranda;
*  FBlinvestigative reports and summaries of FBI interviews;

* memoranda and correspondence prepared while cases were pending;

1. Ses Avissa M. Doran & Topp Garvey, Cong. RessarcH Seav., Rg2811, CONGRESSIONAL INVESTIGATIONS OF THE DEPARTMENT OF JusTicE,
1920~3012 {Nov. 5, 2012) (periodically updated). Also useful is the two volume study Concress INvesTicaTEs: A CriticaL anp DocuMeNTARY
HisTory (revised edition edited by Roger A. Bruns, David L. Hostetter, and Raymond W. Smock, 2011), which presents case studies with accompanying
commentary and documentary material on 29 important congressional investigations from General 5t. Clair's debacle in 1792 to the Hurricane Katrina
inquiry in 2005. The CRS study of the history of congressional investigations of Justice Department actions originated as a result of 2 request to the
author for a legal analysis in September 1993 from the chief counsel of the Subcommittee on Oversight and Investigations of the House Committee on
Energy and Commerce, chaired by Rep. John Dmgcl! for an assessment of the legal propriety of its requests and subpoenas for documents and testimony
from line garding certain p isions in which they were involved. The subcommittee was cngagcd in a contentious investigation of
the department’s Environmental Cnmcs Unit. At issue were department refusals ta comply. The d: ds werc ized as an abrupt d from*“a
time honored” department policy that shiclds its prosecutorial decision-making process from the political process that is based exclusively in rhc president as
avesult of the vestment in him of the constirutional duty to “take care” that the laws are faithfully executed. A statement by 4 former attorney general attested

to that history and legal view. The memorandum 1 prepared was included in the sub ittec’s final report following the ful lusion of the
inquiry. A detailed account of the i igation and an of the ight lessons leamned is presented in a study by Deborah Jacobson, The 1992-
1994 Inwestigation of the Justice Dep s Enri Crimes Program, may be found in Part 1L Subsequently, a revised version of the memorandum

was published as 2 CRS report, which I periodically updated until my retirement in 2008. Since then the report has been ably maintained by my successors.
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e confidential instructions outlining the procedures or guidelines to be followed for undercover operations and the
surveillance and arrest of subjects;

«  documents presented to grand juries not protected from disclosure by Rule 6(c) of the Federal Rules of Criminal
Procedure, which establishes the rules for grand jury secrecy;

e the testimony of line attorneys and other subordinate agency employees regarding the conduct of open and closed
cases; and

e detailed testimony about specific instances of the Department’s failure to prosecute cases that allegedly merited
prosecution.

Also, those investigations encompassed virtually every component of DOJ, including its sensitive Public Integrity Section
and its Office of Professional Responsibility. They also covered all levels of officials and employees in Main Justice and
field offices, from attorneys general down to subordinate line personnel. Further, they delved into virtually every area of the
Department’s operations, including its conduct of domestic intelligence investigations.

There have been only four formal presidential assertions that executive privilege required withholding internal DOJ
documents sought by a congressional subpoena. Two of those claims were ultimately abandoned by the president; one was
not acted on further by a House committee before the end of the 110th Congress; and one is pending resolution before
an appeals court.? The most recent Supreme Court and appellate court rulings covering the presidential communications
privilege and the Take Care Clause of the Constitution® suggest that a claim of executive privilege to protect internal
deliberations would be unlikely to succeed.

2. Weighing Pragmatic Considerations When Seeking Disclosures

The consequences of these historic inquiries at times have been profound and far-reaching. They have led directly to
important legislation and the promulgation of internal administrative rules to remedy problems discovered and to the
resignations {(Harry M. Daugherty, . Howard McGrath, Alberto R. Gonzales) and convictions {Richard Kleindienst, John
Mitchell) of five attorneys general. Despite the broad extent of their constitutional power to access deliberative processes,
committees have generally limited themselves due to prudential considerations. Congressional committees typically weigh
legislative need, public policy, and the statutory duty of committees to conduct oversight, against the potential burdens
imposed on an agency if deliberative process matter is publicly disclosed. In particular, Congress has considered the
sensitive law enforcement concerns and duties of the Justice Department and has, therefore, declined to seek disclosure of
the agency’s deliberative processes in the absence of a reasonable belief that government misconduct has occurred. Over
time, Congress has been generally faithful to these prudential considerations.

2. One of the abandoned claims involved subpoended documents sought in the 1981 igation of the Envi i P ion Agency of
the Superfund law which were all released following a negotiated settiement. H.R. Rep. No. 97-968, at 18, 28-29 (1982). The second concerned documnents
sought in the Boston FBI matter, which were all internal DOJ materials. A third claim of presidential privilege was invoked on July 16, 2008, in response
to a subpoena by the House Oversight and Government Reform Committee seeking documents concerning DOJ's investigation by a special counsel of
the disclosure of the identity of a C1A agent. The documents sought and withheld included FBI reports of the special counscls interviews with the vice
president and senior White House staff; handwritten notes taken by the deputy national security advisor during conversations with the vice president and
senior White House officials; and other documents provided by the White House to the special counsel during the investigation. The documents were not
pursued after the close of the legislative session. The fourth claim was invoked in response to the threatened contempt of former Attorney General Holder
for withholdi t d d during the i igation of Operation Fast and Furious. A district court ruled that since the deliberative process
privilege contains a consnnmonal clement it may be raised against a congressional subpoena demand. That raling is being challenged and is pending review
before the D.C. Circuit Court of Appeals. Comm. on Oversight & Gov't Reform of the U.S. House of Representatives v. Lynch, 156 E. Supp.3d 101 {D.C.
Cir. 2016}. See Topn Garvey & Auissa M. Dovan, Cone. Researc Sery., Rg2670, Prestpentiar Craims or Execurive Privicece: Hisory, Law,
Practice, anp Recent DeveLorMENTs, at 30-32, 36-39 (periodically updated).

3. The Take Care Clause of the Constitution states that the president “shall take Care thac the Laws be faithfully executed.” U.S. Const, art. 11, § 3.
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B. The Justice Department’s Responses to Congressional Inquiries

The reasons advanced by the executive branch for declining to provide information to Congress about open and closed civil

and criminal proceedings have included:
»  avoiding prejudicial pre-trial publicity;
»  protecting the rights of innocent third parties;
*  protecting the identity of confidential informants;
e preventing disclosure of the government’s strategy in anticipated or pending judicial proceedings;
~*  avoiding the potentially chilling effect on the exercise of prosecutorial discretion by DOJ attorneys; and
*  preventing interference with the president’s constitutional duty to faithfully execute the laws.*

Historically, DOJ has continued to assert such objections. For example, in the 20012002 House Oversight and
Government Reform Committee investigation of the FBI's misuse of informants, the Department resisted producing
internal deliberative prosecutorial documents. In a February 1, 2002 letter to Chairman Dan Burton, the DOJ assistant
attorney general for legislative affairs explained that: “the public interest in avoiding the polarization of the criminal justice
process required greater protection of those documents ... This is not an ‘inflexible position,’ but rather a statement of a
principled interest in ensuring the integrity of prosecutorial decision-making.”

More recently, during the George W. Bush administration, agencies asserted broader and more strenuous opposition to
providing evidence and testimony to Congress through presidential signing statements,® executive orders,” and opinions

of the Department of Justice’s Office of Legal Counsel (OLC). In OLC’s view, under the precepts of executive privilege
and the unitary executive, Congress may not bypass the procedures the president establishes to authorize disclosure to
Congress of classified, privileged, or even non-privileged information. Thus, the executive branch has resisted congressional
efforts to seek testimony by lower-level officers or employees without presidential authorization. OLC has declared that
“right of disclosure” statutes “unconstitutionally limit the ability of the President and his or her appointees to supervise and
control the work of subordinate officers and employees of the Executive Branch.” However, the OLC assertions of these
broad notions of presidential prerogatives have not been supported by any authoritative judicial citations.

4. These reasons were most famously articulated by then Attorney General Robert Jackson in 1941, who stated that all would “seriously prejudice law
enforcement.” See 40 Op. Att’y Gen. 45, 4647 (1941). See also Letter from William French Smith, Att'y Gen., to Hon. John D. Dingell, Chair, House
Subcomum. on Oversight & Investigation, Comm. on Energy and Commerce (Nov. 30, 1982), reprinfed in FL.R. Rer. No. 97-968 ar 37-38.

5. See House Comm. on Gov'r Rerorm, EVERYTHING Secrer DeceNerates: The FBI's Usk oF Murperegs as InFormants, H. RepT. No. 108-414,
vol. 1 at 132 (2004). See also, Doran & Ganvey, supra note 1, at app. A.

6. See TJ. Hatsean, Cone. ResearcH Serv,, RL33667, PRESIDENTIAL S1GNING STATEMENTS: CONSTITUTIONAL & INSTITUTIONAL IMPLICATIONS
(updated Sept. 17, 2007), heep:/fwww.fas.org/sgp/crs/natsec/RL33667.pdf.

7. See, e, Executive Order 13233 issued by President Bush on November 1, 2001, which gave current and former presidents and vice presidents broad
authority to withhold presidential records and delay their release indefinitely. It vested former vice presidents, and the heirs or designees of disabled or
deceased presidents, the authority to assert executive privilege, and expanded the scope of claims of privilege. Hearings held by the House Committee on
Government Reform in 2002 raised 1 questions as to the itutionality of the order and resulted in the reporting of legistation (FL.R. 4187) in
the 107th Congress that would have nullified the order and established new p for presidential claims of privilege and for congressioral and public
access to presidential records. HL.R. Rer. No. 107-790 {2002). Substantially the same legisiation (H.R. 1225) passed the House on March 14, 2007. Ser
H.R.Rer. No. 110-44 (2007), and was reported owt of the Senate Committee on Homeland Security and Governmental Affairs on June 20, 2007, without
amendment and with no written report. President Obama revoked Executive Order 13233 by an executive order issued on Janvary 21, 2009. See generally,
Jonathan Turley, Presidential Papers and Popular Government: The C: rgence of Constitutional and Property Theory in Claims of Ownership and Control of
Presidential Records, 88 Cornert, L. Rev. 651, 666-96 (2003).

8. Se Letter from Jack L. Goldsmith 111, Assistant Att. Gen., Office of Legal Counsel, Department of Justice, to Hon. Alex M. Azay, I, General Counsel,
Department of Health and Human Services (May 21, 2004), http://www.usdoj. gov/olc/crsmemoresponsese. htm. This broad view of presidential privilege
was repeated in Attorney General Mukasey's request to the president that he claim executive privilege with respect to 2 House committee subpoena for
DOJ documents in an investigation by a DOJ special counsel into the revelation of a CIA agent’s identity. See Letter from Michael Mukasey, Aet’y Gen.,
to the President (July 15, 2608) {on file with author),

N .
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C. Lessons from Prior Investigations of DOJ

1. Oversight May Proceed Despite Pre-Trial Publicity, Due Process, and Concurrent Investigations
Concerns

The Supreme Court has repeatedly reaffirmed the breadth of Congress'right to investigate the government’s conduct of
criminal and civil litigation.” Congress must be given access to agency documents, even in situations where the inquiry
may result in pre-trial publicity and the exposure of criminal corruption or maladministration of agency officials. The
Supreme Court has noted that a committee’s investigation “need not grind to a halt whenever responses to its inquiries
might potentially be harmful to a witness in some distinct proceeding ... or when crime or wrongdoing is disclosed.™?
Despite the existence of pending litigation, Congress may investigate facts that have a bearing on that litigation where the
information sought is needed to determine what, if any, legislation should be enacted to prevent further ills."

Although several lower court decisions have recognized that congressional hearings may have the result of generating
prejudicial pre-trial publicity, they have not suggested that there are any constitutional or legal limitations on Congress’
right to conduct an investigation while a court case is still proceeding. Instead, the courts have granted additional time
or a change of location for a trial to deal with the publicity problem.? For example, the court in one of the leading cases,
Delaney v. United States, entertained “no doubt that the committee acted lawfully, within the constitutional powers of
Congress duly delegated to it,” but went on to note that the Justice Department

must accept the consequence that the judicial department, charged with the duty of assuring the
defendant a fair trial before an impartial jury, may find it necessary to postpone the trial until by lapse of
time the danger of the prejudice may reasonably be thought to have been substantially removed.

Thus, the courts have recognized that the cases pose a choice for the Congress: congressionally generated publicity may
result in harming the prosecutorial effort of the executive; but access to information under secure conditions can fulfill

the congressional power of investigation. Courts have recognized that this remains a choice that is solely within Congress’
discretion to make irrespective of the consequences. As the Iran-Contra independent counsel observed: “The legistative
branch has the power to decide whether it is more important perhaps to destroy a prosecution than to hold back testimony
they need. They make that decision. It is not a judicial decision, or a legal decision, but a political decision of the highest
importance.”™

2. Probes of Government Strategies, Methods, or Operational Weaknesses Should Not Be Limited

Attorney general and OLC opinions have raised concerns that congressional oversight that calls for information that
reflects the executive branch’s strategy or its methods or weaknesses is somehow inappropriate. However, if this concern
were permitted to block congressional inquiries, this would prevent Congress from performing a major portion of its
constitutionally mandated oversight. Congressional inquiries into foreign affairs and military matters call for information
on strategy and assessment of weaknesses in national security matters; congressional probes into waste, fraud, and

9, See Chapter 2.
10. Hutcheson v. United States, 369 U.S. 599,617 (1962}
11. Sinclair v. United States, 279 U.S. 263, 294 (1929).
12. $¢¢ eg., Delaney v. United States, 199 F.2d 107 (st Cir. 1952); United States v. Mitchell, 372 . Supp. 1259, 1261 {S.D.N.Y. 1973). For discussion
of issues in addition to prejudicial publicity that have been raised in regard to concurrent congressional and judicial proceedings, including allegations of
violation of due process, see Conrempr oF Conoress, HR. Rer. No. 97-968, ar 58 (1982).
13. Delaney v. United States, 199 F2d 107, 114 {15t Cir. 1952). The court did not fault the committee for holding public hearings, stating that if closed
hearings were rejected “because the legislative committee deemed that an open hearing at that time was required by overriding considerations of public
interest, then the committee was of course free to go ahead with its hearing, merely accepting the consequence that the trial of Delaney on the pending
indictment might have to be delayed.” Jd at 114-15, It reversed Delaney’s conviction because the trial court had dented his motion for a continuance until
after the publicity generated by the hearing, at which Delaney and other trial witnesses were asked to testify, subsided. See a%so Hutcheson, 369 U.5. at 613
(upholding contempt conviction of person who refused to answer committee questions relating to activities for which he had been indicted by a state grand
jury, citing Delaney).
14. Lawrence E. Walsh, Tbe Independent Counsel and the Separation of Powers, 25 Hous. L. Rev. 1,9 (1988).
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inefficiency in domestic operations call for information on strategy and weaknesses. For Congress to forego such inquiries
would be an abandonment of its oversight duties. The best way to correct either bad law or bad administration is to closely
examine the methods and strategies that led to the mistakes. The many examples of congressional probes recounted in the
CRS compilation demonstrate how important and effective proper congressional oversight can be.

a. The Revelations of the Cover-Up of Investigative Findings of Misconduct at Ruby Ridge

The DOJ Office of Professional Responsibility {OPR), which monitors the conduct of Department personnel, is notable
for its revelations of a number of sensitive, previously undisclosed internal investigations in the face of extraordinary agency
resistance. One such instance occurred during the 1995 investigation by the Senate Judiciary Committee’s Subcommittee
on Terrorism, Technology, and Government Information of allegations that several branches of DOJ and the Department
of the Treasury had engaged in serious criminal and professional misconduct in the investigation, apprehension, and
prosecution of Randall Weaver and Kevin Harris at Ruby Ridge, Idaho. The subcommittee, chaired by Senator Arlen
Specter, held 14 days of hearings in which it heard testimony from 62 witnesses, including DOJ, FBI, and Treasury
officials, line attorneys and agents, obtained various internal reports from these agencies,” and issucd a final report.®

‘The subcommittee’s hearings revealed that the federal agencies involved conducted at least eight internal investigations
into charges of misconduct, none of which had ever been publically released.”” DOJ expressed reluctance to allow the
subcommittee to see any documents out of a concern they would interfere with the ongoing investigation but ultimately
supplied some of them under agreed-upon conditions regarding their public release. The most important of these
documents was the report of the Ruby Ridge Task Force.”

The task force submitted a 542 page report to OPR on June 10, 1994, which described numerous problems with

the conduct of the FBI, the U.S. Marshals, and the U.5. Attorney’s Office in Idaho, and made recommendations for
institutional changes to address the problems it found. It also concluded that portions of the rules of engagement issued

by the FBI during the incident were unconstitutional under the circumstances, and that the second of two shots fired by a
member of the FBI's Hostage Rescue Team (HRT), which resulted in the death of Vicki Weaver, was not reasonable. The
task force recommended that the matter be referred to a prosecutorial component of the department for a determination as
to whether a criminal investigation was appropriate.

OPR reviewed the task force report and transmitted the report to the deputy attorney general with a memorandum that
dissented from the recommendation that the shooting of Vicky Weaver by the HRT member be reviewed for prosecutorial
merit. The dissent was based on the view that the agent’s actions were not unreasonable considering the totality of the
circumstances. The deputy attorney general referred the task force recommendations for prosecutorial review to the
criminal section of the civil rights division, which concluded that there was no basis for criminal prosecution.

The task force report was the critical basis for the subcommittee’s inquiries during the hearings and the discussion and
for the conclusion in its final report that “With the exception of the [Ruby Ridge] Task Force report, which was partially
disavowed by the Department, and the April 5, 1995 memorandum of Deputy Attorney General Jamie Gorelick, it
appeared to the Subcommittee that the authors of every report we read were looking more to justify agency conduct than
to follow the facts wherever they lead.™®

15, The Federal Raid on Ruby Ridge, Idaho: Hearings before the Senate Subcommittee on Terrorivm, Technology and Government Information, Committes on the
Judiciary, 104th Cong. (1995) [hereinafter Ruby Ridge Hearings}.
16. Ruby Ridge: Report of the Subcommittee on Terrorism, Technology and G nment Ir ion of the Senate C: ittee om the Judiciary [hereinafter Ruby

Ridge Report|. The 154-page report appears not to have been officially reported by the full committee. A bound copy may be found in the United States
Senate Library, catalogue number HV 8141.U56 1995.

17. I, at %5 Ruby Ridge Hearings, supra note 15, at 722, 954,961.
18. See generally, Ruby Ridge Report, supra note 16.

19. See Ruby Ridge Hearings, supra note 15, at 719-37, 941-85; Ruby Ridge Report, supra note 16, at 10-11, 61-69, 115, 122-23, 34-35, 139, 145-49; cee alio
David Johnston, Idako Siege Report Says FBI Violated Procedure, N.Y. Times, Dec. 14,1994,

80




164

The Constitution Project | When Congress Comes Calling

3. Prosecutorial Discretion is Not a Core Presidential Power Justifying a Claim of Executive Privilege

In the past, the executive frequently has made the broad claim that prosecution is an inherently executive function and
that congressional access to information related to the exercise of that function is thereby limited. Under this view, matters
of prosecutorial discretion are off-limits to congressional inquiry, and access demands are viewed as interfering with the
discretion traditionally enjoyed by the prosecutor. However, court decisions have not upheld this view and have permitted
congressional inguiries into prosecutorial decisions.

a. Morrison v. Olson: Prosecutorial Discretion is Not Central or Unigue to the Executive Branch

‘The Supreme Court has rejected the notion that prosecutorial discretion in criminal matters is an inherent or core
executive function. In Marrison v. Olson,% the court recognized that while the execuative regularly exercises prosecutorial
powers, the exercise of prosecutorial discretion is in no way “central” to the functioning of the executive branch.” The
court therefore rejected a challenge to a statutory provision exempting the independent counsel from at-will presidential
removal. The court held that insulating the independent counsel in this way did not interfere with the president’s duty to
“take care” that the laws be faithfully executed.?

The Morrison court reiterated that Congresss oversight functions of “receiving reports or other information and to
oversight of the independent counsel’s activities ... [are] functions that have been recognized generally as being incidental
to the legislative function of Congress."® Arguments that only the executive branch has the power to prosecute violations
of the law also have been soundly rejected outside the realm of congressional investigations. In Unized States ex rel Kelly

v. The Boeing Co.,** the Ninth Circuit upheld the constitutionality of gui fam provisions of the False Claims Act allowing
private parties to bring enforcement actions against federal agencies, holding that: “{ W Je reject Boeing’s assertion that a//
prosecutorial power of any kind belongs to the Executive Branch.”™*

Prosecution is not a core or exclusive function of the executive, but oversight is a constitutionally mandated function of
Congress; therefore, a claim of executive privilege to protect the ability to prosecute a case would likely fail. Additionally,
congressional oversight and access to documents and testimony, unlike the action of a court, cannot stop a prosecution or
set limits on the management of a particular case. Access to information by itself would not seem to disturb the authority
and discretion of the executive branch to decide whether to prosecute a case.

20. Morrison v. Olson, 487 U.S. 654 (1988).
21 Id ar 691-92.

22. Any doubs that this is the intended, clear ruling of the majority opinion may be dispelled by a reading of Justice Scalia's famous lone dissent. Morrison, 487
U.8. a1 703-715. "It effects a revolution in our constitutional jurisprudence for the Court, once it has determined that (1) purely exceutive functions are at issue
here and (2) those functions have been given to 2 person whose actions are not fully within the supervision and control of the President, nonetheless to proceed
further to sit in judgment of whether ‘the President’s need to contro} the exercise of [the independent counsel's] discretion is ‘5o censral as to the functioning
of the Executive Branch’, as to require complete control, ante at 487 S, at 691, (emphasis added), whether the conferral of his powers upon someone else
‘sufficiently deprives the President of control over the independent counsel to interfere with [his] constitutional obligation to ensure the faithful obligation of
the laws’, ante at 487 U.S. at 696.” 2. at 708-09. "It is not for us to determine, and we have never presumed to determine, how much of the purely executive
powers must be within the full control of the President. The Constirution prescribes that they all are.” Id. at 709 (emphasis in original text).

23. Id. at 658, 694 (ciing McGrain v. Daugherty, 273 U.S. 135 (1927)).

24. United States ex rel. Kelly v. Boeing Co., 9F.3d 743 (9th Cir. 1993).

25. Id. ar 751 (emphasis in original). See also, Vermont Agency of National Resources v. United States ex rel. Stevens, 529 U.S. 765 (2000) (holding that gui
tam relators meet Article 1 standing requirements).
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Given the legitimacy of congressional oversight of the law enforcement agencies of government, and the need for access
to information pursuant to such activities,® a claim of prosecutorial discretion by itself is unlikely to defeat 2 congressional
need for information. The congressional action itself does not and cannot dictate prosecutorial policy or decisions in
particular cases.

. Recent Court Rulings Furtber Undermine Presidential Claims of Prosecutorial Prerogatives

Judicial rulings over the past two decades in other contexts have rejected various assertions of presidential privilege that
might be raised in attempts to deny congressional access to agency information. The Supreme Court’s ruling in Merrison
. Olson casts significant doubt on whether prosecutorial discretion is a core presidential power, a doubt that has been
magnified by the appellate court rulings in Espy”” and Judicial Watch.*® In those later decisions, assertion of the presidential
communications privilege was held to be limited to “quintessential and non-delegable presidential power” and confined to
communications with advisers in “operational proximity” to the resident.

Those decisions indicate that core powers include only decisions that the president alone can make under the Constitution:
appointment and removal, pardoning, receiving ambassadors and other public ministers, negotiating treaties, and exercising
powers as commander in chief. As discussed in Chapter 5, Espy strongly hinted, and Judicial Watch made clear, that the
protection of the presidential communications privilege extends only to the boundaries of the White House and the
executive office complex and not to the departments and agencies. Even if the actions at an agency related to a core

power, unless the subject documents are “solicited and received” by a close White House adviser or the president, they

are not covered by the privilege. Judicial Watch, which dealt with pardon documents in DOJ that had not been “solicited
and received” by a close White House adviser, determined that “the need for the presidential commaunications privilege
becomes more attenuated the further away the advisers are from the President ... [which] affects the extent to which

the contents of the President’s communications can be inferred from predecisional communications.” Of course, these
rulings did not involve congressional requests, and they are rulings by the U.S. Court of Appeals for the D.C. Circuit, not
decisions by the Supreme Court. However, they provide helpful guidance, especially since the D.C. Circuit is the court
most likely to hear and rule on future claims of presidential privilege.*®

26. The district court raling in House Commitiee on the judn:mry v Miers,in mjcctmg aclaim of lack of standing of the House Judiciary Committee to challenge
an executive assertion of absolute ity from ional process, rei d that prior Supreme Court rulings in McGrain v. Daugberty,
Eastlond v. U.S. Servicemen’s Fund, and Barenblatt v. Umted Stalzx, among others, had firmly established that Congress’s power and authority 1 seck and
compel information from executive agencies in criminal and civil enfe contexts is itutionally based. In denying the claim by the exccutive that a
jurisdictional commmec charged with oversight of the Justice Department could not p ibly employ its i igative resources to d ine the reasons
for the forced resi and repl: of ninc US. the court stated thar “Given its ‘unique ability to address improper partisan influence in the
prosecutorial process ... {n]o other institution will fll the vacuum if Cnngrcss is umblc © mvcsngatc and respond to this evil” ... With the legitimacy of its
investigation establxsh:d there is no need to belabor the ki “’lth a duly issued subpoena is a
qulmesscntml mformanoml injusy .... Thus, the Committee filed this suit to vindicate both its right to the mfon-nanon that is the subject of the subpoena
and its institut ive to compel compli with its sub A harm to cither interest satisfies the injury-in-face standing rcqmmmcm ”House
Committec on the ]\ldlclary v. Miers, 558 F. Supp. 2d 53, 78 (2008). The court also remarked: “The exercise of Congress’s investigative ‘power,’ which the
Executive concedes that Congress has, ereates tights. For instance, by utilizing its power ta issue subpoenas and proceed with an investigation via compulsory

process, Congress creates a legal ngb/ to the responsi ion that those subp will yield. To hold that Congress's ability to enforce its subpoenas
in federal court turns on whether its igative function and panying authority to utilize subpoenas are properly labeled as ‘powers’ or ‘rights’ would
clevate form over substance. The Court declines to do so.” Jd. at 91. (cmphas|s n ong‘mal) Subscqucnt district court rulings have reiterated and relied on
the Miers rationale to uphold legal actions to protect core itutionally-b ives. See, e.g,. United States House of Representative

v. Burwell, 130 F. Supp. 3d 53, 81 (D.D.C. 2015)(power of the purse); Committee on Oversxght md Government Reform v. Holder, 979 F. Supp.2d 1,4
(D.D.C. 2013) {document subpoena enforcement).

27. In re Sealed Case (Espy), 121 F. 3d 279 (D.C. Cir. 1997).

28. Judicial Watch v. Dep't of Just., 365 F.3d 1108 (D.C. Cir. 2004).

29. Id at 1123,

30. Tt may be noted thar the district court ruling in House Committee on the Judiciary v. Miers, hawever, did involve a direct confrontation between a
congressional committee and the executive over d ds for testi and d from present and past senior advisers to the prcsuicnr and rhnt the
court’s opinion appravingly cited the Espy ruling five times with respect to doctrinal trends and interpretati ing the p

privilege. See Miers, 558 ¥. Supp. 2d at 73, 74 n.15, 103 n.35, and 105 n.37. Arguably, these references reinforce the nonon thae Espyis the controlfing law
in the District of Columbia Circuit with respect to the applicability of the privilege and its nature and scope.
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< Although Committees Enjoy Significant Investigative Powers, They Carefully Weigh Agency Interests When Secking
Information

The fact that presidential claims of privilege are often unsuccessful does not mean that DOJ policy arguments in particular
situations should be immediately dismissed. A review of the historical record of congressional inquiries and experiences
with committee investigations of DOJ reveals that committees normally have been restrained by prudential considerations.
Members of Congress typically weigh the considerations of legislative need, public policy, and the statutory oversight
duties of congressional committees against the potential burdens and harms that may be imposed on the agency if
deliberative process matter is publicly disclosed. If 2 jurisdictional committee lacks a reasonable belief that the government
has engaged in misconduct, a committee generally will give substantial weight to sensitive law enforcement concerns
regarding an agency’s internal deliberations. However, the oft-repeated claim that the department never has aliowed
congressional access to open or closed litigation files or other “sensitive” internal deliberative process matters is simply

not accurate. Under the appropriate circumstances, committees fully and properly have exercised their well-established
congressional oversight authority.

4. Neither Agencies Nor Private Parties Can Deny Committee Access to Proprietary, Trade Secret, Privacy,
and Other Sensitive Information

a. The Broad Right of Congressional Access and Disclosure

Generally speaking, Congress’ authority and power to obtain information, including but not limited to proprietary or
confidential information, is extremely broad.” Upon occasion, Congress has found it necessary and appropriate to limit
its access to information it would normally be able to obtain by exercise of its constitutional oversight prerogatives.”
But where a statutory confidentiality or nondisclosure provision is not made explicitly applicable to the Congress, the
courts have consistently held that agencies and private parties may not deny Congress access to such information on the
basts of such provisions.* Ambiguities in such statutes as the Trade Secrets Act and the Privacy Act have been resolved
in a committee’s favor.>* The courts have also held that the release of information to a congressional requester is not
considered to be disclosure to the general public.* Once documents are in congressional control, the courts will presume
that committees of Congress will exercise their powers responsibly and with proper regard to the rights of the parties.®
Moreover, it would appear that courts may not prevent congressional disclosure at least when such disclosure would serve a
valid legislative purpose.”

Two early instances in which committees used the contempt power to successfully overcome agency claims that general
confidentiality provisions in their enabling legislation prohibited disclosures to Congress are important precedents. The
first involved a 1975 investigation by the Subcommittee on Oversight and Investigations of the then-House Interstate and
Foreign Commerce Committee, chaired by Rep. John Moss, seeking to learn the degree to which Arab countries had asked
U.S. companies to refuse to do business with Israel. It requested the Commerce Department to disclose to it all boycott

31. Proprietary information is ty unch d to both trade seercts and confidential business information.

32. See, e.g, 1 US.C. § 112b (limiting ional access to ional ag other than treaties, where, in the opinion of the president, public
disclosure would be prejudicial to the national security, to the foreign relations committees of each House under conditions of secrecy removable only
by the president); 26 U.5.C. §§ 6103(d), 6104(a)(2) {imiting inspection of tax information to the Senate Finance Committee, House Ways and Means
Compmittee, and the Joint Committee on Taxation, or any committees “specificatly authorized by a resolution of the House or Senate”); 10 US.C. § 1582
(which provides that in reporting to Congress on certain sensitive positions created in the Defense Department, “the Secretary may omit any item if he
considers a full report on it would be detrimental to national security”); and under 50 U.S.C. § 403 (b), the Congress’ ability to obtain information about
the CIA, particularly with regard to expenditures, is very limited.

33. See, e.8., FT.C.v. Owens-Corning Fiberglass Corp., 626 F.2d 966,970 (D.C. Cir. 1980); Exxon Corp.v. FT.C., 589 F.2d 582, 585-86 (D.C. Cir. 1978},
cert. denied, 441 1.S. 943 (1979); Ashland Oil v. FT.C., 548 F.2d 977,979 (D.C. Cir. 1976).

34, See, e.g., Devine v. United States, 202 F.3d 547, 551 (2d Cir, 2000); Owens-Corning Fiberglass Corp., 626 F.2d at 970; Exxon Corp., 589 F.2d at 585-86;
Ashland Oif, 548 F.2d at 979.

35, Ses e.g., Owens-Corning Fiberglass Corp., 626 F.2d at 970; see alse Exxon Carp. 589 F.2d at 589; Ashland Oi, 548 F.2d at 979; Moon v. CIA, 514 F. Supp
836, 840-41 (S DN.Y. 1981).

36. See, ¢.g., Owens-Corning Fiberglass Corp., 626 F.2d at 974; sez also Exxon Corp. 589 F.2d at 589; Asbiand Oif, 548 ¥.2d at 979; Moon, 514 F. Supp at
849-51.

37. See Doe v. McMillan, 412 U.S. 306 (1973); Eastland, 421 U.S. at 491; see also Owens-Carning Fiberglass Corp. 626 F.2d at 970.
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requests filed by U.S. companies under the Export Administration Act of 1969. Secretary Rogers C.B. Morton refused on
the ground that a broad confidentiality provision of the act, which did not expressly mention Congress, prectuded such
disclosure. The subcommittee subpoenaed the documents but the secretary again refused to comply and was supported

by an attorney general opinion that declared that the confidentiality provision did apply to Congress. The subcommittee
voted the secretary in contempt after rejecting his proffer of information reflecting the number of such reports filed and
other statistical information, but without revealing the names of the companics. The subcommittee had noted that there
were at least 120 confidentiality provisions in various laws and that acceptance of their applicability to Congress would
substantially undermine legislative oversight. The day prior to a scheduled vote by the full committee on contempt an
agreement was reached under which the chairman of the subcommittee agreed to receive the documents in executive
session and not make them public.®

"The second instance occurred during a 1978 investigation by the same House subcommittee which was dealing with
allegations that 2 number of drug companies put their trade names on drugs actually manufactured by generic drug
companies. The subcommittee requested pertinent company documents held by the Food and Drug Administration (FDA)
that the companies were required to file. Refusals after negotiations failed resulted in a subpoena to Health, Education

and Welfare Secretary Joseph A. Califano. The secretary, supported by another attorney general opinion, refused to comply,
again on the ground that a general confidentiality provision in its enabling legislation precluded disclosure to Congress.
‘The subcommittee rejected the contention and voted to cite the secretary for contempt. The matter was resolved by the
release of the documents prior to full committee consideration.””

b. Release of Proprietary, Trade Secret, or Privacy Information to Congress Does Not Waive Available Privileges in b
Forum

Agencies, and private party submitters of sensitive information to agencies, often claim that acquiescing in a committee
demand will waive agency rights under exemption 5 of the Freedom of Information Act (FOIA) as well as other privileges
that they might assert in any subsequent court litigation. Exemption 5 of FOIA covers all the privileges against disclosure
that would be provided under court rules governing civil litigation. While agencies have a legitimate interest in preserving
these privileges, there should be no fear of waiver. “Waiver is the voluntary relinquishment of a known right or privilege.”®
It is well established that acquiescence in a valid, official request from a jurisdictional committee to a subject agency does
not constitute a waiver of applicable nondisclosure privileges elsewhere.

In Rockwell International Corp. v. U.S. Department of Justice,*? the court acknowledged that the existence of statutory
obligations to comply with congressional information requests is sufficient to demonstrate that compliance was not
voluntary, Rockwel dealt with an assertion by the company that the Justice Department had waived the company's claim of
FOIA exemption 5 protection with respect to internal deliberative documents by giving the documents to a congressional
investigating subcommittee at the subcommittee’s request. The appeals court rejected the waiver claim, remarking that
since the Justice Department had given “the documents to the Subcommittee only after the Subcommittee expressly
agreed not to make them public,” this indicated that “far from intending to waive the attachments’ confidentiality, the

Justice Department attempted to preserve it. Under those circumstances, we find no Exemption 5 waiver.”?

It is also well established that when the production of privileged communications is compelled, either by a court or a
congressional committee, compliance with the order does not waive the applicable privilege in other litigation, as long

38. Ser Contempt Proceedings against Secretary of Commerce Rogers C.B. Morton: Hearing Before the Subcomm. on Ouversight and Investigations, H Camm on
Interstate and Foreign Commerce, 94th Cong. 1 Sess. (1975); Paul C. Rosenthal and Robert S. Gressman, C ional Access to Confidentic
Collected by Agencies, 15 Harv. ] on Lects. 74, 82-83 (1977).

39. Ser Contempt Proceedings Againit Secretary of HES Joseph A. Califanc, Jr.: Business Meeting of the Subcomm. on Ouersight and Investigations, H. Comm. in
Interstate and Foreign Commerce, 95th Cong., 2d Sess. (1978} (Comm. Print No. 95-76, 1978).

40. Florida House of Representatives v. U.S. Department of Commerce, 961 F.2d 941, 946 (11th Cir. 1992).

41. Murphy v. Dep't of the Army, 613 F.2d 1151, 1155-59 (D.C. Cir. 1979); Flerida House of Representatives, 961 F.2d ar 946. See alse Owens-Corning
Fiberglass Co., 626 F.2d at 970; Ashland 0il, 548 F.2d at 979, 980-81 (Releasc of conkdential i ion © a jonal requester is not deemed o be

disclosure to the public generally, and the legal obligation to surrender requested documents arises from the official request).
42. Rockwell Int'l Corp. v. Dep't of Justice, 235 F.3d 598 (D.C. Cir. 2001).
43. Id ar 604.

84



168

"The Constitution Project | When Congress Comes Calling

as it is demonstrated that the compulsion was resisted.* Some courts have even refused to find waiver when the client’s
production, although not compelled, is pressured by the court.®

Two court rulings involving the House Energy and Commerce Committee confirm that turning over documents to a
committee does not necessarily waive claims of privilege. However, the rulings also highlight the importance of sufficiently
challenging a subpoena to demonstrate that the turnover was, indeed, involuntary. Both cases involved claims in judicial
forums that the Energy and Commerce Committee’s receipt and dissemination of documents from tobacco companies
waived claims of privilege asserted in those courts. Both courts agreed that there would be no waiver if the document
turnover had been involuntary. Both courts found, however, that the companies had failed ro sufficiently challenge the
chairperson’s subpoenas: “In short, a party must do more than merely object to Congress’ ruling, Instead a party must risk

standing in contempt of Congress.™®

c. The Speech or Debate Clause Protects Committee Release of Proprietary, Trade Secret, and Other Sensitive Information

The public release of proprietary, trade secret or other sensitive information, either through inclusion in a hearing record or
via the Congressional Record, is protected by the Speech or Debate Clause. Moreover, because such information does not
normally include classified material, it is unlikely that release or publication would be deemed to violate the cthics rules

of the House. The Speech or Debate Clause of the Constitution® protects “purely legislative activities,” including those
considered inherent in the legislative process. The protection afforded by the clause covers not only the words spoken
during debate but also “[cJommittee reports, resolutions, and the act of voting are equally covered, as [these] are ‘things
generally done in a session of the House by one of its members in relation to the business before it.”* Finally, the clause
has been held to encompass such activities integral to the lawmaking process as the circulation of information to other
members, as well as participation in committee investigative proceedings and reports.®

‘The Speech or Debate Clause’s protections, however, do not extend to activities only casually or incidentally related to legistative
affairs.5 For example, newsletters, press releases, or the direct distribution of reports containing information or quotes will likely

44 See, e.g., United States v.de Ia Jara, 973 ¥.2d 746, 749-50 (9th Cir. 1992) (“In determining whether the privilege should be deemed to be waived, the

ur ding the disck are to be idered,” citing T ica Computer Corp. v. IBM, 573 F.2d 646, 652 (9th Cir. 1978)); United
States v. Zolin, 809 F.2d 1411 1415 (9th Cir. 1987), aff @ in part, vacated in part, 491 U.S. 554 {1989) (“When the disclosure is involuntary, we will find
the privilege preserved if the privilege holder has made efforts ‘reasonably designed’ to protect and preserve the privilege. See Transamerica Computer,
573 F2d at 650.); Wcstinghousc Electric Corp. v. Republic of the Philippines, 951 F.2d 1414, 1427 n. 14 (3d Cir. 1991) (*We consider Westinghouse's
disclosure to the DOJ to be voluntary even though it was prompted by a grand jury subpocna Although Westinghouse ongmally moved to quash the
subpoena, it later withdrew the motion and produced the documents pursuant to the Had Westing inued to object 1o the
subpoena and produced the documents only after being ordered to do se, we could not consider its disclosure of Ibmz documents 10 be woluntary.”) (emphasis added};
Jobin v. Bank of Boulder (In re ML Business Machines Ca.), 167 B.R. 631 {D. Colo. 1994) (“Production of documents under a grand jury subpoena does
not automatically vitiate the attorney~client privilege, much less in an unrelated civil proceeding brought by a non-government entity. This is especialy
true in a case such as this, where the record demonstrates that the Bank has consistently sought to protect its privilege.”).

45. Trunsamerice Computer, 573 F.2d at, 631. Sunilurly, another court found that a clieat’s voluntary production of privi- leged documents during,
discovery did not cffect a waiver because it was done at the encouragement of the presiding judge. Duplan Corp. v. Deering Milliken, Inc., 397 F. Supp.
1146,1163 (S.D.S.C. 1974) (finding no waiver “where the voluntary waiver of some communications was made upon the suggestion of the court during
the course of the in camera proceedings.”). Moreover, a number of federal appeals and district courts similarly have held that disclosures to congressional
committees do not waive claims of privilege elsewhere. See Florida House of Representatives, 961 F.2d at 946; Murphy, 613 F.2d ar 1155 (D.C. Cir. 1979);
ta re Sunrise Securities Litigation, 109 B.R. 658 (D.C. E.D. Pa. 1990); In rc Consolidated Litigation Concerning International Harvester’s Disposition
of Wisconsin Steel, 1987 U.S. Dist. Lexis 10912 (N.D. 11 E.D. 1987).

46. See Tron Workers Local Union No. 17 Insurance Fund v Phillip Morris, Inc., 35 F. Supp. 2d 582 (N.D. Ohio, E.D. 1999); Massachusetts v. Phillip
Morris, Inc. et al,, 1998 Lexis 438 (Mass. Super. Cr. July 30, 1998).

47. U.S. Const.art. 1,§ 6, cl. 1 {providing that “for any Speech or Debate in either House, [Members] shall not be questioned in any other place”).

48. See id.; see also United States v. Swindall, 971 F:2d 1531, 1534 (11th Cir. 1992); Chastain v. Sundquist, 833 F.2d 311, 314 (D.C. Cix. 1987), cert denied
487 U.8. 1240 (1988) {guoting United States v. Brewster, 408 U.5. 501, 512 (1972)).

49. Powell v. McCormack, 395 U.S. 486, 502 (1969).

50. Ser, e.g., McMillan, 412 U.S. at 311-12; Gravel v. United States, 408 U.S. 606, 625 (1972); Dombrowski v. Eastland, 387 U.S. 82 {1967); Tenncy v.
Brandhove, 341 U.8.367, 376-77 (1951).

51. See Walker v Jones, 733 F.2d 923, 929 (1984)(holding that activities integral to the legislative process may not be examined, but peripheral activities
not closely connected to the business of legistating do not get protection under the Clause). For an in-depth discussion of the Speech or Debate Clause
see Chapter 10.
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not be shielded, because they are considered “primarily means of informing those outside the legislative forum.™? On the other
hand, the distribution of such documents to members of a committee and/or their staff, or the inclusion of such information
or reports in the public record of hearings or the Congressional Record, are likely to be considered “integral” and, therefore,
protected by the clause. The key consideration is such cases appears to be the act, not the actor.

d. The Privacy Actis Inapplicable to Disclosures to Congress

Agencies often contend that the Privacy Act® prevents them from disclosing certain information to Congress in response
to an official congressional inquiry. However, a review of the relevant statutory provisions, judicial interpretations, and
congressional practice indicates that there is no such barrier.

The Privacy Act safeguards individuals against invasions of personal privacy by requiring government agencies to maintain
accurate records and by providing individuals with more control over the gathering, dissemination, and accuracy of
government information about themselves. To secure this goal, the act prohibits an agency from disclosing information in
its files to any person or to another agency without the prior written consent of the individual to whom the information
pertains.* This broad prohibition is subject to 12 exceptions, one of which specifically allows disclosures to Congress

and its committees, Section 552a(b}(9) permits disclosure of covered information without the consent of the individual “to
either House of Congress, or to the extent of matter within its jurisdiction, any committee or subcommittee thereof, any joint
committee of Congress or subcommittee of any joint committee.” A 2000 court of appeals ruling held that this provision
“unambiguously permits federal agencies to disclose personal information about an individual without the individual’s consent
to a Congressional subcommittee that has jurisdiction over the matter to which the information pertains.™

Similarly, DOJ’s Office of Legal Counsel has agreed that the section (b)(9) exception applies “where the Senate or House
exercises its investigative and oversight authority directly, as is the case with a resolution of inquiry adopted by the Senate
or House, each House of Congress exercises its investigative authority through delegations of authority to its committees,
which act either through requests by committee chairs, speaking on behalf of the committee, or through some other
action by the committee itself.”™ More recently, a Department of Justice official agreed that based upon this Privacy

Act exception, the Department was permitted to disclose to Congress details from nine U.S. attorneys’ personnel files in
connection with the investigation of the removal of these U.S. attorneys. The official was testifying before the investigating
congressional commitree, and he explained in detail the Department’s position that the U.S. attorneys were removed for
purely personnel-related reasons.”

5. Access to Grand Jury Materials
Rule 6(e) of the Federal Rules of Criminal Procedure provides that members of the grand jury and those who attend grand

jury proceedings may not “disclose matters occurring before the grand jury, except as otherwise provided in these rules.”®
‘The prohibition does not ordinarily extend to witnesses.” Violations are punishable as contempt of court.©

52. Hutchinson v. Proxmire, 443 U.5. 111 (1979).

53. 5U.8.C. § 552a (2000).

54. See 5 US.C. § 552a(b).

55. Devine v. United States, 202 F.3d 547, 551 {2d Cir. 2000).

56. Letter from Jay 8. Bybee, Assistant Atty Gen., Off. of Legal Counsel, Dept of Justice, to David D. Aufenhauser, Esq., General Counsel, Department
of the Treasury (December 5, 2001).

57. See H.R. 580, Restaring Checks and Balances to the Confirmation Process of U.S. Attorneys: Hearing before the Subcomm, on Commercial and Admin. Lacs,
110th Cong. 1st Sess. (Mar. 6, 2007) (Testimony of Principal Associate Deputy Attorney General William E. Moschella),

58. See id.
59. United States v. Sells Engineering, 463 U.S. 418, 425 (1983); In re Sealed Motion, 880 F.2d 1367, 1373 (D.C. Cir. 1989).
60. Fed. R. Crim. Pro. 6(){2).
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"There is some authority for the proposition that Rule 6(c), promulgated as an exercise of congressionally delegated
authority and reflecting pre-existing practices, is not intended to address disclosures to Congress.' As a general rule,
however, neither Congress nor the courts have accepted that propesition.

But not all matters presented to a grand jury are covered by the secrecy rule. Rathes, according to the courts, the aim of
the rule is to “prevent disclosure of the way in which information is presented to the grand jury, the specific questions and
inquiries of the grand jury, the deliberations and vote of the grand jury, the targets upon which the grand jury's suspicions
focuses, and specific details of what took place before the grand jury.”® But, “when testimony or data is sought for its own
sake—for its intrinsic value in the furtheranee of a lawful investigation—rather than to learn what took place before the
grand jury, it is not a valid defense to disclosure that the same information was revealed to a grand jury or that the same
documents had been, or were presently being, examined by a grand jury.” Congressional committees have gained access
to documents under this theory, the courts ruling that the committees interest was in the documents themselves and not
in the events that transpired before the grand jury.* However, Rule 6(e) bars congressional access to matters that “reflect
exactly what transpired in the grand jury,” such as transcripts of witness testimony.*”

‘The case law indicates that Rule 6(e) would not prevent disclosure to Congress of the following types of documents:

¢ Documents within the possession of the Department of Justice concerning a particular case or investigation,
other than transcripts of grand jury proceedings and material indicating “the identities of witnesses or jurors, the
substance of testimony, the strategy or direction of the investigation, the deliberations or questions of jurors, and
the like.” Material that would not otherwise be identifiable as grand jury material does not become secret simply
through Department of Justice identification.®

*  Immunity letters, draft pleadings, target letters, and draft indictments.¥
*  Plea agreements as long as particular grand jury matters are not expressly mentioned.®

¢ Third party records which pre-exist the grand jury investigation even if they arc in the possession of the
Department of Justice as custodian for the grand jury.®

s Memoranda, notes, investigative files, and other records of FBI agents or other government investigators except to
the extent those documents internally identify or clearly define activities of the grand jury”®

3

61. See In re Grand Jury Proceedings of Grand Jury No. 81-1 (Miami), 669 F. Supp. 1072, 1074-75 (S.1D. Fla. 1987), g f on other grounds, 833 F.2d 1438
(11th Cir. 1987); In re Report and Recommendation of June 5, 1972 Grand Jury C: ing Tt ission of Evid to the House of Rep §

370 F. Supp. 1219, 1230 (D.D.C. 1974), petitions for writs of probibition and mandamus den'd sub nom., Hald . Sirica, 501 F2d 714 (D.C. Cir. 1974); In
re Grand Jury Investigation of Ven-Fuel, 441 F. Supp. 1299, 1304-08 {M.D. Fla. 1977).

62. In re Grand Jury Investigation of Ven-Fuel, 441 F. Supp. at 1302-03 (citing United States v. Interstate Dress Canviers, 280 F. 2d 52, 54 (2d Cir. 1960)).

63. Interstate Dress Carriers v. Dress Carriers, 280 F.2d 52, 54 (2d Cir. 1960). See afso SEC v. Dresser Industries, 628 F.2d 1368 (D.C. Cir. 1980); In re
Grand Jury Investigation (New Jersey State Commission of Investigation), 630 F.2d 996 {3rd Cir. 1980); Davis v. Romney, 55 FR.D. 337 (E.D. Pa. 1972);
In re Senate Banking Committee Hearings, 19 F.R.D. 410,412 (N.D. 11 1956).

64. In re Grand Jury Impaneled October 2, 1978, 510 F Supp. 112, 115 (D.D.C. 1981); In re Grand Jury Proceedings, Newport News Drydock &
Shipbuilding Co., Mem. Opiaion (E.D. Va. Nov. 12, 1984); In re Senate Banking Committee Hearings, 19 ER.D. 410 (N.D. IHi. 1956).

65, In re Grand Jury Investigation Uranium Industry, 1979 WL 1661 at 4 (D.D.C. (1979); In re Grand Jury Impaneled October 2, 1978, 510 F. Supp.
112(D.D.C. 1981).

6&. Senate of Puerto Rico v. U.S. Department of Justice, 823 ¥.2d 574, 583 n. 30 (D.C. Cir. 1987); In reGrand Jury Impaneled October 2, 1978 (79-2), 510
F. Supp. 112,114-15 (D.D.C. 1981).

67. In re Harrisburg Grand Jury 83-2, 638 F. Supp. 43, 47 n.4 (M.D. Pa. 1986); In re Grand Jury Matter (Carania), 682 F.2d 61, 64 n.4 (3d Cir. 1982).
68. Washington Post v. Robinson, 935 F.2d 282, 290-91 (D.C. Cir. 1991},

69. SEC v. Dresser Industries, Inc., 628 F.2d at 1382-83; United States ex rel Woodard v. Tynan, 757 F.2d 1085, 1087-88 (10th Cix. 1985).

76. Anaya v. United States, 815 F.2d 1373, 1380-81 {10th Cir. 1987). )

87



171

7. Executive Branch Investigations: Lessons from Department of Justice Probes

6. Committees Cannot be Denied Access to Subordinate Agency Personnel
a. Asserted Basis of Agency Refusals

Tnvestigatory committees often reach a point where it becomes vital to interview or call as witnesses subordinate personnel
who have unique, hands-on knowledge of events or operational details that are the subject of legislative scrutiny. Agency
refusals of requests to provide particular employees typically rest on the grounds that:

»  Permitting such an appearance would undermine the agency’s ability to ensure that such agents would be able
to exercise the independent judgment essential to the integrity of law enforcement, prosecutorial, or regulatory
functions and to public confidence in their decisions.

¢ Ttis more appropriate that committees question supervisors or political appointees, which will satisfy a
committee’s oversight needs without undermining the independence of line agents and without raising the
appearance of political interference in investigational, prosecutorial, or policymaking decisions.

Such claims are made even in the face of subpoenas to the requested agency witnesses, or to a head of the agency to supply
the named witnesses. At that point, the identified witness is placed between a rock and a hard place: in a test of wills
between the committee and the agency. Allowing the designated agency employees to appear but only if accompanied by
an agency attoraey is a common alternative offered by agencies.

b. A Committee Sets the Terms and Conditions for Agency Witnesses

If the requesting committee has jurisdiction over the agency, and has the authority to initiate and conduct investigations
and issue subpoenas, the witness must be allowed to appear. An agency has no authority to determine who from the
agency shall or shall not appear before a requesting committee or to set the terms and conditions of such appearances.”
Indeed, an agency official who blocks the appearance of a witness may be subject to criminal sanctions for obstruction of a
congressional proceeding,’ loss of pay,” or a citation for contempt of Congress.”

i. The Example of the Rocky Flats Investigation

‘Whether a witness access dispute ratchets up to a full-blown interbranch controversy depends on political factors. Ilustrative is a
1992 inquiry of the Subcommittee on Investigations and Oversight of the House Committee on Science, Space, and Technology.
The subcommittee investigated the plea bargain settlement of the prosecution of Rockwell International Corporation for
environmental crimes committed in its capacity as manager and operating contractor at the Department of Energy’s (DOE)
Rocky Flats nuclear weapons facility.” The settlement was a culmination of a five-year investigation of environmental crimes

at the facility, conducted by a joint government task force involving the FBI, the Department of Justice, the Environmental
Protection Agency (EPA), EPA’s National Enforcement Investigation Centers, and the DOE inspector general.

71. See Chapter 4 {section E.3.} for a discussion of a committee’s p ive to d which agency wi shall appear before it and the condi~
tions of such ap including limitations on attorney reg ion and the dance of agency rep ives during the testi

72. 18 US.C. § 1505.

73. PL.109-115, § 818, Transportation Treasury and Independent Agency Appropriations, 2005 {N: ber 30, 2006) (carried over to date by continuing
resolutions).

74. 2US.C. §§ 192, 194, or if no subpoena has been issued, under each House's inherent conterpt power.

7S. See Environmental Crimes at the Rocky Flats Nuslear Weapans Fucility: Hearings Before the Subcomm. on Investigations and Oversight of the House Comm.
on Science, Space & Technology, 102d Cong., 2d Sess,, vols. 1 and 11 (1992} [hercinafter Rocky Flats Hearings}; Meetings: To Subpoena Appearance by Em-
ployees of the Department of Justice and the FBI and T Subpoena Production of Documents From Rockwell International Corporation, Before the Subcomm. on
Investigations and Ouersight of the Howse Comm. on Science, Space, and Technology, 102d Congress, 2d Sess., (1992) {(Hereinafter Subpoena Hearings].
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The subcommittee was concerned with several issues:

»  the small size of the agrecd-upon fine relative to the profits made by the contractor and the damage caused by
inappropriate activities;

¢ thelack of personal indictments of either Rockwell or DOE personnel despite 2 DOJ finding that the crimes
were “institutional crimes” that “were the result of a culture, substantially encouraged and nurtured by DOE,
where environmental compliance was a much lower priority than the production and recovery of plutonium and
the manufacture of nuclear ‘triggers;”

¢  and that expense reimbursements provided by the governiment to Rockwell and the contractual arrangements
between Rockwell and DOE may have created disincentives for environmental compliance and aggressive
prosecution of the case.

‘The subcommittee held ten days of hearings, seven in executive session, in which it took testimony from the U.S. attorney
for the District of Colorado; an assistant U.S, attorney for the District of Colorado; 2 DOJ line attorney from Main
Justice; and an FBI field agent. It also received voluminous FBI field investigative reports and interview summaries, and
documents submitted to the grand jury not subject to Rule 6{e).”

At one point in the proceedings, all the witnesses who were under subpoena, upon written instructions from the acting
assistant attorney general for the Criminal Division of the Justice Department, refused to answer questions concerning
internal deliberations about the investigation and prosecution of Rockwell, the DOE, and their employees. Two of the
witnesses advised that they had information and, but for the DOJ directive, they would have answered the subcommittee’s
inquiries. The subcommittee members unanimously authorized the chairperson to send a letter to President Bush
requesting that he either personally assert executive privilege as the basis for directing the witnesses to withhold the
information or direct DOJ to retract its instructions to the witnesses. The president took neither course and DOJ
subsequently reiterated its position that the matter sought would chill department personnel. The subcommittee then
moved to hold one of the witnesses in contempt of Congress.

A last-minute agreement forestalled the contempt citation. Under the agreement:

¢ DOJ issued a new instruction to all personnel under subpoena to answer all subcommittee questions, including
those relating to internal deliberations about the plea bargain. Those instructions applied to all department
witnesses, including FBI personnel, who might be called in the future. Those witnesses were advised to answer all
questions fully and truthfully, and were specifically instructed that they were allowed to disclose internal advice,
opinions, or recommendations connected to the matter.

*  Transcripts were made of all interviews and provided to the witnesses. They were not to be made public except to
the extent they needed to be used to refresh the recollection or impeach the testimony of other witnesses called
before the subcommittee in a public hearing,

*  Witnesses were required to be interviewed by staff under oath.

¢ The subcommittee reserved the right to hold further hearings in the future, at which time it could call other
department witnesses who would be instructed by the department not to invoke the deliberative process privilege
as 4 reason for refusing to answer subcommittee questions.”

Key to the success of the investigating committee was the support of the chairperson by the ranking minority member
throughout the proceeding and the perception that there were sufficient votes on the full committee for a contempt
citation. Media attention to the dispute also helped, particularly coverage of grand jury members who complained about

76. Rocky Flats Hearings, supra note 75, at vol. I, 389-1009, 11111251, vol. IL.
77. Rocky Flats Hearings, supra note 75, at vol. 1, 9-10, 25-31, 1673-1737; Subpoena Hearings at 1~3, 82-86, 143-51.
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not being allowed to hand up indictments of Energy Department and Rockwell officials.
.4 Committee May Reject an Agency-Designated Attorney Appearing with an Agency Witness

Often as an alternative, an agency may offer to allow a subordinate official or employee to be interviewed or o testify if
the witness is accompanied by agency counsel. Under certain circumstances, however, this may raise conflict-of-interest
problems, particularly where the investigatory hearing involves issues of agency corruption, maladministration, abuse,
or waste. In such instances, the agency attorney or other official may have a conflict of interest in representing both the
interests of the employee-witness and those of the agency. Moreover, the presence of such an agency official may inhibit
the witness from testifying fully. Thus, both pragmatic and legal concerns caution strongly in favor of limiting a witness’
choice of counsel to someone who does not present the potential conflict of interest or pressure on the witness.

To be effective, a committee must be confident that the responses it obtains from officers and employees with respect to
the administration of agency programs are candid, objective, and truthful. Committees have no way to ascertain whether a
witness’ statement that he or she personally requested to be accompanied by agency personnel is, in fact, based solely on the
employee’s personal wishes. Where a potential conflict-of-interest situation appears to arise, a committee should seek to
insulate the witness from the presence of agency personnel during a staff interview, deposition, or hearing testimony.

Under House Rule XL.2(k)(4}, each committee chair has the express authority to maintain order and decorum in the
conduct of hearings and the inherent authority to preserve the integrity of the investigative process. Thus, a determination
by a chair that agency-selected counsel for a witness raises a potential conflict of interest, or might chill the candor of

the witness’ testimony, may be treated as an obstruction of the investigatory process or a breach of decorum or order of a
hearing. This may be remedied by exclusion of the agency counsel or punishment by the conterpt process of the House.
The witness would not be excused from testifying, but the choice of the witness’ counsel could be circumseribed.

d. An Agency May Direct its Designated Counsel to Solely Represent the Witness

An effective compromise to such situations is for the agency to direct its attorney to represent only the employee-witness’
interests. This solution was employed by the Department of Health and Human Services (HHS) and House Energy

and Commerce Committee in the 1990s. The secretary of HHS authorized a department attomey to represent an
employee subpoenaed to testify before the committee, without reporting back to the department. The agreement reflected
DO regulations authorizing personal representation by 2 IDOJ attorney or private counsel of a government employee
subpoenaed to testify about actions occurring during the course of the person’s official duties.” The agreement solved the
conflict of interest problem and removed the financial burden for subpoenaed government witnesses who no longer needed
to pay substantial fees for private legal representation.”

i. The Investigation of the DOJ Attempt to Block Enf ofthe C pt Citation of Anne Burford

The end of the 97 Congress saw a dramatic illustration of the techniques and authorities just described. DOJ
investigations grew out of the highly charged confrontation concerning the refusal, at the direction of President Ronald
Reagan, of Environmental Protection Agency (EPA) Administrator Anne Gorsuch Burford to comply with House
subcommittee subpoenas requiring the production of documentation about EPA’s enforcement of the legislation requiring
the cleanup of hazardous wastes (Superfund). The dispute culminated in the House of Representative’s citation of Burford
for contempt of Congress, the first head of an executive branch agency ever to have been so cited. Tt also resulted in an
unprecedented legal action by DOJ against the House to obtain a judicial declaration that Burford had acted lawfully in
refusing to comply with the subpoena at the behest of the president.

Ultimately the lawsuit was dismissed, all the documents sought were provided to the subcommittees, and the contempt
citation was dropped. However, a number of questions about the role of the Justice Department during the controversy

78. See General Powers of Speciat Counsel, 28 C.F.R. § 600 (delineating the process for DOJ appointment of special counsel).

79. See Svare o Suscomm. on OversicHT anp Investicarions, H. Comm. on Eneray ano Commerce, 103 Cone., DaMacing Disarrav: Or-
GANIZATIONAL BREAKDOWN AND REFoRM IN THE JusTice Deparrment’s EnvironmENTAL CRiMEs PROGRAM 54-6 (Comm. Print No. 103-T, 1994).
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remained: whether DOJ, not EPA, had made the decision to persuade the president to assert executive privilege; whether
the department had directed the United States attorney for the District of Columbia not to present the contempt citation
to the grand jury and made the decision to sue the House; and, generally, whether there was a conflict of interest in

the department’s simultancously advising the president, sepresenting Burford, investigating alleged executive branch
wrongdoing, and not enforcing the congressional contempt statute. These and other related questions raised by DOJ's
actions became the subject of an investigation by the House Judiciary Committee beginning in early 1983. The commitice
issued a final report in December 1985.%

Although the Judiciary Committee was able to gain access to virtually all the documentation and other information it
sought from DO, in many respects the investigation proved as contentious as the earlier controversy. Among other clashes
between DOJ and the Judiciary Committee, there was disagreement about the access that would be provided for DOJ
staff interviews. DOJ demanded that any such interviewees be accompanied by DOJ lawyers. Ultimately DOJ agreed to
permit interviews to go forward without its attorneys present, and if an employee requested representation, DOJ paid fora
private attorney. In all, committee staff interviewed 26 current and former department employees, including four assistant
attorneys general.

Partly as a result of these interviews, as well as from the handwritten notes initially withheld, the committee determined it
needed access to Criminal Division documents respecting the origins of former EPA Assistant Administrator Rita Lavelle
in order to determine whether department officials had deliberately withheld the documents in an attempt to obstruct the
committee’s investigation. The department first refused to provide the documents relating to the Lavelle investigation “[c]
onsistent with the longstanding practice of the Department not to provide access to active criminal files.” The department
also refused to provide the committee with access to documents related to the department’s handling of its inquiry,
obijecting on the ground of the committee’s “ever-broadening scope of...inquiry.”® After a delay of almost three months
the department produced both categories of documents.®

The committee’s final report asked for the attorney general to appoint an independent counsel pursuant to the Ethics

in Government Act to investigate its allegations of obstruction of congressional proceedings. That appointment of

an independent counsel and her subsequent inquiry led to the Supreme Court’s landmark ruling in Morrison v. Olson
which sustained the validity of the law creating the office and its function, held that prosecutorial discretion is not a core
presidential power, and directly reaffirmed Congress’s broad constitutionally-based oversight and investigatory authority.®

e. Congress Has Enacted Witness Protection Laws

Congress has enacted legislation to protect its vital interest in receiving information about the performance of executive
agencies, both through permanent statutory provisions and provisions in yearly appropriations laws. These statutes ensure
that federal employees have the right to communicate with and provide information to the U.S. Congress, or to a member
or committee of Congress, and that this right may not be interfered with or impeded. A current provision, originally
enacted as part of the Lioyd-LaFollette Act, states as follows at 5 US.C. § 7211:

The right of employees, individually or collectively, to petition Congress or a Member of Congress, or
to furnish information to either House of Congress, or to a committee or Member thereof, may not be
interfered with or denied.

“This so-called “anti-gag rule” statute was adopted by Congress in the face of the Taft and Theodore Roosevelt
administrations’ attempts to “gag” or restrain employees from speaking or providing information to Congress without the

80. See, Report oF tre H. Comm. oN THE Jupiciary oN Investicarion oF thE RoLe oF taz Der'r oF Justice v e Wirnsovping oF EPA
Documents From THE Cone. 1N 1982-83, H.R Rer. No. 99-435 (1985) [hereinafter EPA WrrtinotpiNg Rerort].

81 Id at 1265.
82, Id.ar 1266.
83. Id. at 1270.
84. Morrison, 487 U.S. ar 691-92, 694.
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consent of the employees heads of departments.® With such “gag rules” in place requiring departmental clearance for
employees to speak to Congress or respond to members, Congress was specifically concerned that it would hear only the
point of view of cabinet officials and not the views of the rank-and-file experts in the departments.* The anti-gag rule law
has no enforcement mechanism.

But the provisions and the underlying policy of the “anti-gag rule” statute have been reaffirmed, strengthened, and cleacly
reasserted in recent appropriations laws. Repeatedly, Congress has expressly provided that no funds appropriated in any

act of Congress may be spent to pay the salary of one who prohibits or prevents an employee of an executive agency from
providing information to the Congress, or to any member or committee of Congress, when such information concerns
relevant official matters. Similarly, current appropriations provisions also provide that no funds may be spent to enforce
any agency nondisclosure policy, or any nondisclosure agreement with an officer or employee, without expressly providing
an exemption for information provided to the Congress. In support, these provisions specifically cite the anti-gag rule law
and other whistleblower protection provisions.%’ In discussing the latter provision when it was first added to appropriations
Laws in 1987, the House conference report stated clearly that the effect of the law was to reduce the potential that an
overbroad nondisclosure agreement or agency nondisclosure policy might produce a “chilling effect on the first amendment
rights of government employees, including their ability to communicate directly with members of Congress.”™®

Congress has also passed other provisions of law, such as the Whistleblower Protection Act of 1988, and in 2012 the
Whistleblower Protection Enhancement Act,® to assure the free and unfettered passage of information from executive
agency employees to, among others, the Congress, to assure the fair and honest administration of the laws of the nation.”
The Senate report on the legislation noted that in large bureaucracies it is not difficult to conceal evidence of waste or
mismanagement “provided that no one summons the courage to disclose the truth.” The Whistleblower Act expressly
protects employees from reprisals for the disclosure of certain information regarding waste, fraud, or abuse in federal
programs. Although the act limits the right to disclose publicly certain confidential or secret information relating to
national security or defense, it expressly allows the disclosure to the Congress of any and all such information: “This
subsection shall not be construed to authorize the withholding of information from the Congress or the taking of any
personnel action against an employee who discloses information to the Congress.”™

‘While the Whistleblower Act is generally used as a defense to personnel actions taken against covered employees for
making protected disclosures, it clearly demonstrates Congress continued policy of preserving open communications to the
Congress from federal employees. Similarly, the Military Whistleblower Protection Act of 1989% provides that “No person
may restrict a member of the armed forces in communicating with a Member of Congress or an Inspector General” and
prohibits any retaliatory personnel action against a member of the armed forces for making or preparing a communication
to a member of Congress.™

85. Postal Service Appropriations Act of 1912, § 6, Pus. L. No. 62-336, 37 Stat. 539, 555 (1912). For history of the gag rules and anti~gag rule law, see

gmeml[y Louis Fisher, Frrooking Executive Privilege: Navigating Ticklish Political Waters, 8 WM. & MAry Bris Rrs. . 583, 623625 (2000), and Congres-
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Finally, the provisions of 18 U.S.C. § 1505 provide a criminal penalty for one who “corruptly,” or through the use of “any
threatening letter or communication influences, obstructs, or impedes or endeavors to influence, obstruct or impede,” the “due
and proper exeicise of the power of inquiry under which any inquiry or investigation is being had by either House, or any
committee of either House or any joint committee of the Congress. ...” This statute makes it a criminal violation for anyone
to use such threatening means to obstruct or impede a committee inquiry, or other such inquiry of the House or Senate.
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95. United States v. Mitchell, 877 F.2d 294 (4th Cir. 1989); United States v. Poindexter, 725 F. Supp. 13 {D.D.C. 1989) {a committee inquiry, however,
need not be formally authorized, and may be a preliminary inquiry).

93



177

Chairman NADLER. The gentleman from California, Mr. McClin-
tock, is recognized.

Mr. McCLINTOCK. Thank you, Mr. Chairman.

Professor Turley, I keep hearing that we are on a constitutional
crisis. To my mind, a constitutional crisis is a matter that our con-
stitutional institutions cannot resolve. Is this a crisis or is just the
normal tension between the executive and legislative branches?

Mr. TURLEY. No, it is not a crisis. I mean, there have been seri-
ous fights with prior administrations. During the Obama adminis-
tration, during the Clinton administration there were massive
fights.

Mr. McCLINTOCK. So what is the constitutional path to resolve
this dispute?

Mr. TURLEY. Well, I think that all of the witnesses agree on some
salient points, but one of them is that this is a process that usually
is resolved through a give-and-take.

The one thing I would caution again is this discussion about how
the subpoena was drafted. Understand what you are suggesting.

Mr. McCLINTOCK. But, I mean, would we not take this to court
at some point and say, look, the executive thinks one thing, the leg-
islative thinks another. Judiciary, please weigh in on this?

Mr. TURLEY. Right, but when you go to court with this broad
subpoena you are guaranteeing to lose——

Mr. McCLINTOCK. I get that, but is that the—we are obviously
not taking that path. We haven’t gone to court.

Mr. TURLEY. Right.

Mr. McCLINTOCK. Why haven’t we?

Mr. TURLEY. I am not sure. I think that, quite frankly, the Com-
mittee pulled the trigger too fast on contempt.

Mr. McCLINTOCK. Was it possible that the legislative branch’s
case is very, very weak? You have kind of suggested that.

Mr. TURLEY. Well, I have to say we obviously disagree on this
point. I would have thrown myself bodily across the subpoena to
keep it from being signed.

Mr. McCLINTOCK. Yeah, but it has been signed as all——

Mr. TURLEY. Yeah.

Mr. McCLINTOCK [continuing]. Water under the bridge, as they
say. But is this not an impasse that ultimately would either be re-
solved by negotiations between the two sides or by recourse
through the judiciary?

Mr. TURLEY. Well, usually this would be resolved on both sides.
The question is, by pulling the trigger on contempt did you actually
interrupt the process, because now you have sort of forced us into
a formal court proceeding, and——

Mr. McCLINTOCK. I understand that, but my point is there are
institutional ways of dealing with this impasse.

Mr. TURLEY. Right.

Mr. McCLINTOCK. All right. On the protective assertion of execu-
tive privilege, my understanding is this is simply the executive
branch saying, “Wait a second. You guys have just asked for 1.4
million pages of material. Some of that is illegal for us to release.
Some of it would interfere with ongoing investigations. We don’t
know which until we go through each one of those 1.4 million
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pages, so we are going to put a protective order on all of it as we
go through that, and we will release what we can.”

Mr. TURLEY. That is right. This is why I hate to come back to
the way the subpoena was drafted. If you take that to court, that
is why you are guaranteeing that you will lose to some degree. Now
people have said, well, this is just a conversation we go over broad-

y.

Mr. McCuLINTOCK. I think that is why we are making all of this
fuss and fury rather than going to the court because I think deep
down inside our folks know, this is an extremely weak case.

Mr. TURLEY. Well, but what a court would have to say is that,
look, a subpoena is a demand for information. You are saying you
must turn over this information. A subpoena is not some casual
form of conversation

Mr. McCLINTOCK. If we thought——

Mr. TURLEY [continuing]. To concentrate the mind.

Mr. McCLINTOCK [continuing]. If we thought we had a strong
case we would be in court in a New York minute.

Mr. TURLEY. Right, and I think ultimately this Committee will
prevail on getting some of this information under the subpoena. I
think this Committee has an unassailable

Mr. McCLINTOCK. Right.

Mr. TURLEY [continuing]. And compelling right to some of this in-
formation.

Mr. McCrINTOCK. Well, again, if the Administration had released
material protected under 6(e), or released material involving ongo-
ing investigations, you know for a fact that in a heartbeat there
would be a criminal referral against the Administration, either for
releasing grand jury testimony and violating 6(e) or obstructing
justice by releasing material in an ongoing criminal investigation.

Mr. TURLEY. Well, one of the things I said earlier is that the rea-
son I think this Committee should shift from the—or pivot from the
redactions is I think you are guaranteed to lose some of that fight
and create precedent against yourself. But more importantly, if the
court just agrees on Rule 6(e) and ongoing investigation, that is vir-
tually all the redactions in the report. The report itself is only 8
percent redacted.

So you are going to a court and a court is going to look at you
like, really? You are going to fight on this ground? Where you have
a really strong argument is on those witnesses and the supporting
material. But on that I think a court is going to view this Com-
mittee as premature when it pulled that trigger.

Mr. McCLINTOCK. Why is it illegal to release grand jury testi-
mony? Why——

Mr. TURLEY. I am sorry?

Mr.? McCLINTOCK. Why is it illegal to release grand jury testi-
mony?

Mr. TURLEY. Well, as the D.C. Circuit said recently, the 6(e) rule
that this body helped draft understands that in grand juries a
great deal of information is brought in that is highly damaging to
individuals’ reputations. It is not subject to a cross-examination. So
when I have had clients go into the grand jury room I stand out-
side, and my client has to say, “I want to go talk to my counsel,”
and they have to leave the grand jury room. Otherwise, everything
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can go into that grand jury and there are very few rules limiting
the prosecutors.

Mr. McCLINTOCK. Thank you.

Chairman NADLER. The gentleman’s time has expired. The gen-
tleman from Maryland, Mr. Raskin.

Mr. RASKIN. Mr. Chairman, thank you very much.

Mr. Rosenzweig, I don’t know whether you saw this exchange
yesterday that took place between U.S. District Court Judge Amit
Mehta and the President’s lawyer, William Consovoy, but I just
want to read you a little passage and then get your reaction to it.

Judge Mehta said, “President Trump’s finances are not subject to
investigation?” “Correct,” Consovoy said. “Congress can’t verify the
accuracy of the President’s financial statements?” “Correct.” The
judge says, “If a President was involved in some corrupt enterprise,
you mean to tell me because he is the President of the United
States Congress would not have the power to investigate?” “No,”
Consovoy said, “because that is not pursuant to its legislative agen-
da.”

So starting with presidential finances, is there any reason to be-
lieve the President’s lawyer that Congress cannot investigate the fi-
nances of the President?

Mr. ROSENZWEIG. I believe that Mr. Consovoy’s statement is
wrong, and not just wrong but frivolously wrong.

Mr. RASKIN. And what about his suggestion that Congress could
not investigate criminal activity or corruption in the executive
branch or on the part of the President?

Mr. ROSENZWEIG. That would be contrary to more than 220 years
of congressional precedent, dating back to the first investigation of
military disaster under President George Washington.

Mr. RASKIN. Thank you. Professor Shaw, there is an increasing
pattern now of the executive branch asserting that this body has
no proper legislative basis for its inquiries for information. In your
experience in the executive branch, was it normal practice for the
government to respond to oversight requests by saying, “What is it
to you? What does it matter? What is your proper basis for asking
this question?”

Ms. SHAW. Not at all, Congressman, no.

Mr. RASKIN. In other words, it has been the standard practice of
Congress and the executive branch, for centuries, really, for Con-
gress to be able to exercise its broad and comprehensive oversight
power by asking for information from the executive branch, and the
executive branch just complying, however happily or unhappily.

Ms. SHAW. I think—I mean, I certainly think there is resistance
at times, but I think that the general narrative has been one of,
maybe I could call it grudging compliance, but recognition of the
legitimacy of the requests.

Mr. RASKIN. Yeah.

Professor Kinkopf, do you believe that the executive branch
should be refusing to produce information based on the assertion
that Congress really shouldn’t be asking for it?

Mr. KINKOPF. No.

Mr. RASKIN. What about the claim that moved some people that
there are political motives? I know when, you know, the tables
were turned and the Republicans ran these committees, we would
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often say there were political motives for the Hillary Clinton email
investigation, for the Fast and Furious investigation, for the
Benghazi investigation. But did that stop the executive branch
from overwhelmingly complying with the requests?

Mr. KINKOPF. It did not, no. Of course there are political motives
involved, and involved on both sides, and the Supreme Court itself
has said that that is completely irrelevant.

Mr. RASKIN. The existence of political motives, which is just in
human nature and the nature of a representative democratic sys-
tem are completely irrelevant to what our constitutional powers
are.

Mr. KINKOPF. Correct.

Mr. RASKIN. Okay. How do you feel about the assertion made
yesterday by President Trump’s private attorney that Congress has
no business investigating whether the President has broken the
law?

Mr. KINKOPF. His view is preposterous. It—there aren’t words for
what a frivolous assertion that was. It ignores the necessary and
proper clause, fundamentally, which gives this body the authority
to enact all laws that are necessary and proper for carrying into
execution all of the powers of the government, including those that
are vested exclusively in the President.

Mr. RASKIN. I did a little West Law search last night, and I could
not find a single appellate case in the last century where a court
has found that Congress has exceeded its legislative authority,
under the necessary and proper clause and other parts of the Con-
stitution, by issuing a subpoena. Are any of you aware of an appel-
late case in the last century, or even beyond that, where a court
has struck down a subpoena as being——

Mr. TURLEY. Well, yeah. The Senate Select Committee v. Nixon,
D.C. Circuit, 1974, rejected the subpoena demand under oversight
authority. I made a distinction between this Committee proceeding
under impeachment as opposed to oversight, but I would cite that
opinion.

Mr. RASKIN. Okay.

Ms. SHAW. Could I respond to that?

Mr. RASKIN. Yes, Professor Shaw.

Ms. SHAW. I would just say that I think that at least part of the
basis of that decision isn’t the—doesn’t lie just in the distinction
between impeachment and oversight but lay in the duplicative na-
ture of the request, right? The court says the House Judiciary Com-
mittee, right, is—happened to be, and maybe not just happened to
be—was, you know, in a constitutionally relevant sense, pursuing
impeachment, but that the Senate committee had no legitimate
basis to have two committees, essentially, examining the same ma-
terial.

So I don’t view that decision as resting so thoroughly on the, you
know, impeachment oversight.

Mr. RASKIN. It was based on the redundancy of the request.

Ms. SHAW. That is, I think, a fair way to read the opinion.

Mr. TURLEY. Can I just ask a question?

Mr. RaskIN. Well, unfortunately, I am down to 30 seconds, or 13
seconds now, so forgive me, Professor Turley.
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Do we—does anyone here believe the assertion that the executive
branch is somehow above Congress’ power of inquiry and investiga-
tion? Does anybody believe that?

Mr. TURLEY. Well, it can be if executive privilege assertions are
valid. I mean, executive privilege assertions, when valid, prevent
the Congress

Mr. RASKIN. Okay, but, in general, what we are getting today is
a statement by the executive branch that it doesn’t have to partici-
pate at all. I mean, is anybody aware of any precedent?

Let me come to you, Mr. Rosenzweig. Are you aware of any
precedent for the President of the United States telling the execu-
tive branch not to cooperate with legislative inquiries, saying, “No
more subpoenas. Enough is enough”?

Mr. ROSENZWEIG. Not in the wholesale manner here. Professor
Turley is correct that some of the means by which the investigation
proceeds may be subject to certain privilege claims that are narrow
in focus, but I have never been aware of the executive branch being
able to tell the legislative that that is not a fit subject for you to
be inquiring into vel non.

Mr. RASKIN. Thank you very much. I yield back.

Chairman NADLER. I thank the gentleman for yielding. The
gentlelady from Arizona, Mrs. Lesko, is recognized.

Mrs. LEskO. Thank you, Mr. Chairman. My question is going to
be for Professor Turley, and I am just going to give a little bit of
background first.

Last week, this Committee held a business meeting to discuss
holding the Attorney General of the United States in contempt of
Congress. At this meeting, Chairman Nadler acknowledged the dif-
ference between the intent of the subpoena and the language in the
actual subpoena itself, which we discussed quite thoroughly at that
time.

During a discussion about grand jury 6(e) material, which would
require the attorney general to break the law in order to produce
to the Committee, the chairman stated, and I quote, “The reason
that was in the subpoena was to increase our clout in court, in get-
ting the 6(e) material, hopefully with the attorney general’s sup-
port, but it is in no way meant to force him to give that support.”

So my question for you, Professor Turley, from that statement do
you believe it is safe to assume that the chairman’s goal all along
was to go to court and not engage in the accommodation negotia-
tion process, and he went so fast with his subpoena, which included
6(e) material?

Mr. TURLEY. Well, I don’t want to venture to guess about the
chairman’s motivations, but what I will say is that I believe it is
a mistake, if this is a serious effort to go to court, to put a sub-
poena, a demand for information, that, if complied with, would
have violated federal law, and you are going to a federal court,
which tends to be highly protective over grand jury material. They
are the last group of people that will take this casual approach to
Rule 6(e).

So what you have is if that subpoena goes to court you will start
out, very likely, with creating precedent against yourself and being
very clear, for all future committees, that you don’t have this abil-




182

ity. That is the reason I think that that subpoena should have been
more narrowly tailored.

Can I make one statement with regard to my colleague’s state-
ment——

Mrs. LEskoO. Of course.

Mr. TURLEY [continuing]. About the earlier case? With regard to
the Senate Select Committee v. Nixon, as I say in my testimony,
they do refer to the duplicative aspect of the two committees. That
is not the holding of the case, in my view. First of all, it would be
bizarre, in my view, if the federal court said you have authority to
this information, but because those guys got it I am not going to
give it to you. I mean, I don’t know of any case where that would
be true.

What the court was saying was that you are proceeding under
oversight, those people are proceeding under impeachment, they
have the material, and, by the way, your case for this information
is even weaker because Congress has it on the impeachment side,
and, by the way, it is going to be coming to you if they end up im-
peaching. That is what I believe the court would say.

Mrs. LEsko. Thank you, and Mr. Turley, I have two minutes left,
and so is there anything else you wanted to add to this discussion
today, that you haven’t said already?

Mr. TURLEY. Bless you for that question. The answer is yes, and
it is this. We have to distinguish between what is being discussed
here in terms of waiver. I believe that at least Professor Shaw and
I agree that there is not a waiver that took place because of the
sharing of information between the special counsel and the White
House. That position has been stated by members of this Com-
mittee and advance the position that I beseech you not to make in
federal court, because you will create precedent against this body.

The question of waiver, then, gets a little more difficult when you
talk about disclosures to counsel, private counsel. I think the Presi-
dent has made a mistake by mixing people with different represen-
tational statuses and not creating walls. But once again, I encour-
age you not to push that envelope, because my guess is that it
would create new precedent and you wouldn’t like it, in terms of
future investigations.

So what does that leave this Committee? It leaves the Committee
with a lot. You can fight and get these witnesses. I think the White
House cannot maintain that position. You can fight and get these
documents. I don’t believe they can sustain that position. But you
will have to hone your targets a little more closely to protect prece-
dent. And I will simply repeat once again—beware of close calls.
This is not a blackjack game in Vegas. If you do a close call, that
is where you lose precedent, and you have an obligation to future
judiciary committees, just as they had an obligation to you, and I
suggest don’t get into fights that are close calls. You have take-
down cases here to bring into court. Focus on those.

Mrs. LEsKO. Thank you. I yield back my time.

Chairman NADLER. The gentlelady from Washington, Ms.
Jayapal, is recognized.

Ms. JavapaL. Thank you, Mr. Chairman, and thank you all I
think this has been a really instructive hearing.
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We were sworn to a constitutional duty to conduct oversight of
the executive branch, along with many other things, and there are
many ways to do this—holding hearings, requesting documents,
issuing subpoenas, and holding people in contempt when our re-
quests are ignored.

There are over 20 investigations into Donald Trump’s actions
where the Trump administration has stonewalled our pursuit of
the truth on behalf of the American people, and we have talked
about a few of them. We went through all these steps to obtain the
unredacted Mueller report, which contains information that is vital
to protect our elections and ensure that the President isn’t using
his power to cover up certain things that he is doing. The President
responded with a blanket proactive assertion of privilege over the
entirety of the report and its underlying materials.

We asked for Trump’s tax returns, essential for the public to un-
derstand whether the President has complied with the law and
paid his taxes in full, and to understand any financial conflicts that
the President might have. The Trump administration said no.

We asked for documents to understand alleged abuses into the
White House security clearance system, abuses that may under-
mine our national security. The Trump administration said no. I
could go on. There is a list of 20 of them.

But let me turn to you, Mr. Rosenzweig, because as a career
prosecutor you were independent counsel for the Office of Inde-
pendent Counsel under Ken Starr, not typically the witness that
the Democratic majority would call. You are an expert on executive
privilege. And in your written testimony you explain that executive
privilege can’t be looked at, and you used the words “in a vacuum.”

Given President Trump’s pattern of defying as many as 20 dif-
ferent efforts to examine his own conduct, would you agree that the
President’s invocation of executive privilege has been undertaken
in bad faith?

Mr. ROSENZWEIG. It certainly is a conclusion. I would be reluc-
tant to impute a motive to the President, who I don’t know, but it
certainly is a conclusion that you could reasonably draw, either of
bad faith or a motive of delay.

Ms. JAYAPAL. And, in fact, I think in your written testimony you
do say that the President’s—it suggests that the President’s resist-
ance—you didn’t say for sure but you said it suggests that it was
taken in bad faith.

Given the competing interests here, including Congress’ need to
protect our elections, do you think that the blanket assertion of ex-
ecutive privilege by the White House, in response to our subpoena,
is legally justified?

Mr. ROSENZWEIG. It does not seem to be, and I think one of the
reasons that I reached that conclusion is because of the context
that you laid out in the premise to your question, which is that this
particular invocation, whatever its merits or demerits on its own
face, comes in the context of what appears to be a wholesale deter-
mination not to cooperate with any congressional investigation.
That certainly colors, for me, an assessment of the validity of the
invocation and also ought to color your assessment of it as well,
and I think, frankly, would color a court’s assessment too.

Ms. JAYAPAL. Yeah. Thank you.
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Professor Kinkopf, you, in your response to Representative Bass,
said, “Never before has there been a blanket assertion that an ad-
ministration will stonewall all subpoenas and all requests for docu-
ments. When I think of a word to describe that, the only one that
comes to mind is contemptuous.”

And just because there are a lot of people watching this who are
not legal scholars, don’t necessarily understand executive privilege,
what is the impact for the average American of one branch of gov-
ernment being completely contemptuous, to use your word, of an-
other branch of government’s power? What does it mean for their
health care? What does it mean for their life if that is the case?

Mr. KINKOPF. So Congress the linchpin of our constitutional sys-
tem, and to stonewall Congress prevents it from performing its
proper constitutional role, and that puts everything in jeopardy.
And you are quite right to bring it down to that sort of kitchen-
table level of our health insurance, of everything else that we rely
on and are engaged with every day, because it does filter down to
that level.

Ms. JAYAPAL. It is not some distant thing. It is actually the idea
that we have no oversight or authority over another branch’s ac-
tions, even when they are unlawful. So do you think that the ac-
tions of President Trump and Attorney General Barr in refusing to
respond to any congressional subpoenas are permitted under the
Constitution?

Mr. KINKOPF. No.

Ms. JAyaPAL. Thank you. You have actually—you have a footnote
in your testimony where you say, “In this connection the Presi-
dent’s recent declaration of a blanket intention to oppose all the
subpoenas is unprecedented, contrary to the process that the courts
have regarded.”

So this issue goes beyond partisan politics. It is about our democ-
racy, our Constitution, it is about precedent that we set, of course,
and it is about us being able to do our constitutional duties and to
have checks and balances.

And I see that my time has expired and I thank you, Mr. Chair-
man, and I yield back.

Chairman NADLER. Thank you, the gentlelady for yielding. I now
recognize the gentleman from California, Mr. Correa?

Mr. CORREA. Thank you, Mr. Chairman. I want to thank the wit-
nesses for being here today. You are appreciated. I want to say, as
a Member of Congress, a member of this Committee, I take my job
of oversight over a co-equal branch of government very seriously,
so I thank you for being here for your testimony.

Talking about balance, reasonableness, time to respond, Pro-
fessor Kinkopf, I want to ask you if you think the attorney general
can legitimately claim he needs more time to conduct a review,
given that the Committee itself made it clear for several months
that we had a compelling need to review the unredacted documents
and reports of the underlying evidence?

Mr. KINKOPF. With respect to the unredacted documents, or the
unredacted Mueller report, I think the claim of a need for more
time is just not credible. As to the underlying documents, though,
I think it is fair, but only for a very brief window of time, and I
point this out in my statement. The precedent for this is the 1996
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assertion, protective assertion by Attorney General Janet Reno,
and a full response with privilege laws specifically identifying what
documents are privileged and why each document is privileged was
forthcoming two weeks later.

Mr. CORREA. You know, we offered, in a May 3rd letter, as well
as in the April 18th subpoena itself, to prioritize specific defined
set of underlying evidence. We essentially said prioritize which in-
formation you could present to us, and what other information you
need time to present to us.

What do you think about that information? Does that change
your response?

Mr. KiINKOPF. Well, I think still it is fair for the executive branch
to say we need time to look through and see what is privileged and
what isn’t. I do think, though, it bears on this question of whether
or not you have simply issued a subpoena and then, moments later,
issue a contempt citation.

Mr. CoRREA. Professor Kinkopf, Attorney General Barr’s letter to
the—to President Trump said protective assertion was consistent
with something that had been done during the Clinton administra-
tion, but in that case, about two weeks after making the protective
assertion of privilege, the Clinton White House completed its re-
view and released 1,000 pages of documents, and produced a privi-
leged log as to the documents it withheld. Should we expect the
Trump administration to do the same thing here?

Mr. KINKOPF. Yes. I think the Trump administration should be
held to the same standard. I am not sure that I would say that you
should expect the Trump administration to do that, though.

Mr. CoRREA. Well, the point here is we have gone through this
exercise before. The Administration, under Clinton, released 1,000
pages on a timely basis and then gave us a log of the information
that they were not releasing.

Mr. KINKOPF. Right. I think the point here is that the idea of a
protective assertion of privilege is basically an expression of exi-
gency, as we don’t have time. And it is justified only as long as that
exigency actually exists.

So, yes, the Administration might say 1.4 documents is going to
take us a bit of time to go through, but the Justice Department has
lots of lawyers and it can go through even that large a document
request very, very quickly, and it is its duty to do exactly that. It
is not a proper mechanism for merely delaying and deferring the
Committee’s request.

Mr. CORREA. For the people of this country watching this hearing
today, what is a protective assertion?

Mr. KINKOPF. A protective assertion is an assertion that we
don’t—we believe there are privileged documents within the set
of—within the many boxes that you have requested, but we need
some time to go through and pick out the privileged documents,
figh;ci, to pick them out, in order to release those that aren’t privi-
eged.

Mr. CORREA. And do you believe this Committee’s offer to work
with the Administration, to give them time to prioritize the docu-
ments to be released, in their terms, is that something that is rea-
sonable, that a court would look at and say Congress is being rea-
sonable. They are being fair with the Administration.
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Mr. KINKOPF. Yes.

Mr. CORREA. Thank you very much.

Chairman NADLER. Will the gentleman yield?

Mr. CORREA. Yes.

Chairman NADLER. Thank you. I have one question for Professor
Kinkopf. Professor, Professor Turley suggested that we don’t have
a narrowly tailored purpose for our subpoena, and Professor
Turley’s written testimony acknowledges that where Congress has
a strong legislative purpose that is a factor in assessing executive
privilege, but somehow suggested our investigation into alleged cor-
ruption, obstruction, and abuse of power is not sufficiently tied to
any legislative purpose.

Do you agree with Professor Turley’s apparent position that this
Committee does not have a valid legislative or oversight purpose in
the subpoenaed information?

Mr. KINKOPF. No, I do not. I couldn’t disagree more strongly. As
I point out in my written statement, and as I mentioned in my
opening statement, I think Congress has a compelling interest in
knowing all the details of Russian interference in the 2016 election
in order to be able to legislate intelligently on how to fix the sys-
tem. I believe that this Committee and Congress also have a com-
pelling interest in investigating serious and substantiated allega-
tions of presidential misconduct.

And so those interests more than justify your request for those
documents, and I think then impose on the executive branch a duty
to say, with specificity, why each document it wishes to withhold
is privileged, and is privileged in a way that cannot allow an ac-
commodation of your compelling interest.

Mr. TURLEY. In fairness, can I respond, Mr. Chairman?

Chairman NADLER. Sure.

Mr. TURLEY. That is not my testimony. I say in my testimony
that, in fact, I believe—I go through each of the elements of
Wilkinson, the three elements, including purpose, and I say that
you have satisfied the Wilkinson condition for purpose, and I do not
believe you would lose on that ground. I say that quite clearly in
my testimony.

Chairman NADLER. Well, thank you for clarifying that very
much. I thank the gentleman for yielding to me. Does the gen-
tleman have anything further to say?

Mr. CORREA. No further comments, Mr. Chairman.

Chairman NADLER. Thank you. The gentleman yields back.

This concludes today’s hearing. I want to thank our distinguished
witnesses for attending. Without objection, all members will have
five legislative days to submit additional written questions for the
witnesses or additional materials for the record.

Without objection, the hearing is adjourned.

[Whereupon, at 12:53 p.m., the committee was adjourned.]
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e Thank you Mr. Chairman.

¢ 1thank you for yielding the floor on this important topic and I thank
you for convening this hearing, which will undoubtedly shed light on
a topic that will be fore of mind for many Americans.

¢ So before I proceed further, let me welcome the panel to our
committee:

o Kate Shaw, Professor of Law, Cardozo Law School, Yeshiva
University

o Paul Rosenzweig, Senior Fellow, National Security &
Cybersecurity, R Street Institute

o Jonathan Turley, Professor of Law, George Washington
University School of Law
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o Neil Kinkopf, Professor of Law, Georgia State University College
of Law

The topics I hope you will discuss will illuminate the topics this
committee, this Congress and this Country have been deliberating,
and have been considering from any number of mile-markers since
the start of this presidential administration.

This is because since this Congress began conducing oversight over
this president, the White House has indicated that it will not be
responding to any overtures at oversight and would instead be
asserting an all encompassing executive privilege, which it believes
will forestall any oversight into this administration.

Notably, the claim is before us today because of reports that the
President seeks to invoke executive privilege to block the testimony of
Don MeGahn, former White House Counsel and who is currently
noticed to appear before this committee in 6 days.

For some Americans, the topics discussed this morning are eerily
reminiscent of that which we discussed almost 50 years ago, during
the second presidential administration of Richard Nixon.

During that time, the country was steeped in a political controversy
emanating from the circumstances surrounding political espionage
and whether one side used subversive methods to gain an upper hand
ahead of a national presidential contest.

Then, like now, the Congress became involved, and began probing
serious questions about presidential power and in the face of
unsatisfactory responses from the president, the country then — as
seems to be the case now - became steeped into a discussion of
executive privilege.

The conflict in 1974, of course, was settled by the landmark case of
United States v. Nixon.

That case held:
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“Neither the doctrine of separation of powers nor the
generalized need for confidentiality of high-level
communications, without more, can sustain an
absolute, unqualified Presidential privilege of immunity
from judicial process under all circumstances. See, e.g.,
Marbury v. Madison,1 Cranch 137, 177; Baker wv.
Carr, 369 U.S. 186, 211. Absent a claim of need to
protect military, diplomatic, or sensitive national
security secrets, the confidentiality of Presidential
communications is not significantly diminished by
producing material for a criminal trial under the
protected conditions of in camera inspection, and any
absolute executive privilege under Art. II of the
Constitution would plainly conflict with the function of
the courts under the Constitution. United States v.
Nixon, 418 U.S. 683, 703-707 (1974).

And, the Supreme Court further indicated:

Although the courts will afford the utmost deference to
Presidential acts in the performance of an Art II
function, United States v. Burr, 25 F.Cas. 187, 190, 191-
192 (No. 14,694), when a claim of Presidential privilege
as to materials subpoenaed for use in a criminal trial is
based, as it is here, not on the ground that military or
diplomatic secrets are implicated, but merely on the
ground of a generalized interest in confidentiality, the
President's generalized assertion of privilege must yield
to the demonstrated, specific need for evidence in a
pending criminal trial and the fundamental demands of
due process of law in the fair administration of criminal
justice. 418 U.S. 707-713.

¢ And here we are now, with today’s assembled panel, about to hear the
very real strictures of executive privilege.
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When the Special Counsel submitted his report into Russian
interference into the 2016 election and whether that crime was aided
and abetted by associates of the Trump campaign, it was revealed that
the White House Counsel sat for over 30 hours with the Special
Counsel and his team answering questions about how the Office of
the President, and its occupant, conducted itself and himself while the
investigation into whether he obstructed justice.

Moreover, the decision to permit the White House Counsel to speak
freely with the Special Counsel was one—at the time—rooted in a
desire to be perceived—by the public—as transparent.

McGahn told Mueller that Trump on multiple occasions directed him
to fire the special counsel, including by ginning up a fanciful claim
that Mueller had a conflict of interest.

Trump thereafter directed McGahn to lie about Trump’s campaign
and to write a letter falsely asserting that Trump had not directed him
to fire the special counsel, Mueller’s report said.

McGahn's testimony also helped establish another obstruction
offense: Trump’s instructing his former campaign manager, Corey
Lewandowski, by then a private citizen, to tell then-Attorney General
Jeff Sessions to limit Mueller’s probe to future elections.

As if that were not enough, the American people learned last Friday
that after the Mueller Report was published, the President asked his
Don McGahn to publicly state that he did not commit obstruction of
justice.

Soon after the release of the Special Counsel’s report, Chairman
Jerrold Nadler, and this Committee issued a subpoena requiring that
McGahn produce all documents in his possession and testify before
the committee about the 33 subjects listed in the subpoena’s
schedule, including, among other things:

o the investigation into National Security Adviser Michael Flynn;
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o the firing of FBI Director James Comey;

o Attorney General Jeff Sessions’s recusal from the Russia
investigation;
o the resignation or termination, “whether contemplated or

actual,” of Sessions, Deputy Attorney General Rod Rosenstein,
and Special Counsel Robert Mueller;

o the infamous Trump Tower meeting;

o other figures such as Paul Manafort, Roger Stone and Rick
Gates;

o as well as information about the handling of the investigations
into President Trump and his various companies and
organizations by prosecutors in the U.S. Attorney’s Office for
the Southern District of New York.

o The President now seeks to block the American people from hearing from
Don McGahn for himself and telling the American people all to which he
swore under oath to Robert Mueller,

o So it is against that backdrop that we welcome you to this Committee to
help the American people understand the President’s position and
determine whether his position rooted in the constitution or just garden-
variety intransigence.

Questions for Professor Shaw

In U.S. v. Nixon, the Supreme Court recognized the President has a general
interest in maintaining confidentiality of communications with close
advisors but made it clear presidential privilege was not absolute.

1. In terms of the balancing test they used, can you articulate the
Jactors the court considered in reaching its holding?

2. In your writien statement to the committee, you said that the court OGR v.
Holder “firmly rejected the Department of Justice’s argument that ‘because
the executive is seeking to shield records from the legislature, another co-

-5
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equal political body, the law forbids the Court from getting involved.” Do
you does that suggest a role for Article ITI Courts?

. If the president continues to refuse to allow the Mueller report to be

released to Congress, acting as a shield, and the law forbids the Supreme
Court from weighing in, what legal recourse does the committee have for
those documents to be released to us?

Questions for Professor Kinkopf

Given your experience at DOJ’s Office of Legal Counsel, if a government
agency has a subpoena for documents, would it be a normal response for a
President to withhold it from that agency’s purview by claiming every
single document of it falls under the executive without specific justification,

. What kind of review (in camera or otherwise), if any, would

each document need to undergo to determine whether it is
subject to that privilege?

As the nature of the information is important to determining if
executive privilege is asserted by the President, how
particularized must his justification be?

Questions for Mr. Rosenzweig

President Trump did not make any assertion of executive privilege when he
permitted numerous White House aides and other administration officials
to be interviewed by the Special Counsel’s office. Moreover, as the Attorney
General confirmed in his April press conference, the President waived
executive privilege with respect to the Mueller report itself. Attorney
General Barr said “no material [was] redacted based on executive
privilege.” As they have both previously stated nothing in the documents
fall within executive privilege,
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1. Can the President now make a “protective assertion” of
privilege over all the redacted materials in the Mueller Report
and all the underlying evidence, having previously waived that
privilege?

The D.C. Circuit has held publication of otherwise-confidential information,
like Mr. McGahn’s testimony and communications in the Muller Report”
waives privileges for the documents or information specifically released.”

1. Would this also imply the White House cannot assert executive
~ privilege over testimony by Mr. McGahn related to information
already revealed by the Muller Report?
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The Washington Post

Opinions

Trump’s legal case for executive privilege is strained at
best

By Harry Litman

As part of the most comprehensive stonewalling of Congress since at least Watergate, the White
House is blocking the House Judiciary Committee from obtaining documents it had
subpoenaed from former White House counsel Donald MeGahn.

At this point, the White House hasn’t expressly asserted executive privilege over the McGahn
documents. But once McGahn made it clear he would not comply with this subpoena to
“maintain the status quo” in a dispute between equal branches of government, the bottom-line
result was the same: If Congress wants the documents, it will have to negotiate terms with the
White House or go to court.

These maneuvers are preparatory to a bigger fight over whether the White House will be able to
prevent McGahn from testifying to Congress, and the stakes in this fight about as high as they
come. McGahn met with special counsel Robert S. Mueller I1I’s team for some 30 hours, during
which he provided some of the most damaging testimony of any witness in the probe.

Critically, McGahn told Mueller that Trump on multiple occasions directed him to fire the
special counsel, including by ginning up a fanciful claim that Mueller had a conflict of interest.
Trump thereafter directed McGahn to lie about Trump’s campaign and to write a letter falsely
asserting that Trump had not directed him to fire the special counsel, Mueller’s report said.

McGahn's testimony also helped establish another obstruction offense: Trump’s instructing his
former campaign manager, Corey Lewandowski, by then a private citizen, to tell then-Attorney
General Jeff Sessions to limit Mueller’s probe to future elections.

What this all means is that McGahn is already locked into an account of Trump’s conduct that
appears to amount to multiple felonies for obstruction of justice. Detailing that conduct in a
congressional hearing would provide a moment of drama akin to John Dean’s Watergate
testimony. And it is that sort of drama that seems to be the Democrats’ only hope for putting
impeachment into serious play.
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No wonder, then, that the White House seems frantic to try to stifle McGahn. Both Attorney
General William P. Barr and Trump lawyer Emmet Flood have telegraphed that the White
House may attempt to invoke executive privilege to prevent McGahn’s testimony.

But the legal case for executive privilege is strained at best.

The animating idea for executive privilege is that the president needs confidential, candid
advice to discharge his responsibilities. As a consequence, the president enjoys a
constitutionally anchored privilege to bar the disclosure of communications related to the need
for that kind of advice.

To date, the Trump administration has tried to play it cute in its dealings with Congress.
Witnesses such as Director of National Intelligence Daniel Coats and former chief strategist
Stephen K. Bannon have declined to answer Congress’s questions by stating that they were
protecting the president’s prerogative to assert executive privilege — but without Trump’s
having actually done so.

That won’t work for McGahn. In his case, Congress will insist that Trump actually invoke
executive privilege, serving up the issue for judicial resolution.

And under prior Office of Legal Counsel memorandums from 1982 and 198¢ — the latter, in
fact, written by Barr, then-assistant attorney general — and related practices, invoking the
privilege requires multiple steps by the executive branch, beginning with good-faith
negotiations with Congress.

Assuming negotiations fail, the department is required — by its own playbook — to make
several determinations that will be challenging in the case of McGahn. Two are of special
import here.

First, the department needs to conclude that executive privilege has not already been waived.
Both Barr and Flood have been laying the groundwork for that assertion, but that’s going to be
quite a stretch. Arguably, McGahn's interviews with Mueller did not constitute waiver, because
they took place within the executive branch. But the subsequent transmission of the report to
Congress, with an express declination to assert executive privilege, seems plainly to amount to a
waiver of at least the substance of the material in the report. The president’s after-the-fact
protective assertion of privilege over the report Wednesday — on the ground that there is some
unspecified privileged material somewhere in the report — does nothing to change the waiver
argument.
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Second, the department needs to determine that the privilege is not being used to conceal
evidence of wrongdoing or criminal conduct.

So imagine, now, the position of the Justice Department official tasked with checking this box.
On the one hand, the attorney general has declared that the conduct that McGahn detailed was
not criminal. The problem is that the attorney general’s judgment is wrong; in fact, itis not
even credible, and Mueller does not share it. Will a reviewing official be willing to put his or her
law license on the line in reliance on the attorney general’s scarcely defensible position? That’s
going to be quite a dilernma for someone.

Unfortunately, as in the score of investigative issues on Congress’s plate, the strength of
Congress’s legal position is counterbalanced by the weakness in its practical position: in a word,
time. If recent precedent is any guide, the president may well be able to tie up the issue of
McGahn’s testimony in the courts until the 2020 election and beyond.

In the administration’s dishonorable campaign to keep the American people in the dark about
the president’s conduct, time is its strongest ally.

Read more:
Jennifer Rubin: Heading for constitutional convulsions
Jennifer Rubin: Drunk on power

Greg Sargent: Why is Trump raging again? Because Don McGahn will further expose his
corruption. :

Jennifer Rubin: Trump is cynically defying the law
Jennifer Rubin: MeGahn'’s testimony should rock Trumpland

Harry Litman

Harry Litman, a Washington Post contributing columnist, is a former U.S, attorney and deputy assistant
attorney general. He teaches constitutional law and national security law at the University of California at
Los Angeles School of Law and the University of Caiifornia at San Diego Department of Political Science.
Follow W
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CONGRESS

Executive Privilege and Compelled Testimony of Presidential
Advisers: Don McGahn's Dilemma

By Jonathan Shaub  Friday, May 3, 2019, 10:04 AM

The release of the redacted Mueller report focused the spotlight squarely on former White House Counsel Don McGahn,
whose testimony to the special counsel featured prominently in the report’s discussion of obstruction of justice.
Indeed, the first questions to Attorney General William Barr from Sen. Dianne Feinstein during Barr’s May 1 testimony
exclusively addressed the events described in McGahn'’s testimony.

Soon after the release of the special counsel’s report, House judiciary committee Chairman Jerrold Nadler, issued a
subpoena requiring that McGahn produce all documents in his possession and testify before the committee about the
33 subjects listed in the subpoena’s schedule, including, among other things, the investigation into National Security
Adviser Michael Flynn; the firing of FBI Director James Comey; Attorney General Jeff Sessions’s recusal from the Russia
investigation; the resignation or termination, “whether contemplated or actual,” of Sessions, Deputy Attorney General
Rod Rosenstein, and Special Counsel Robert Mueller; the infamous Trump Tower meeting; other figures such as Paul
Manafort, Roger Stone and Rick Gates; as well as information about the handling of the investigations into President
Trump and his various companies and organizations by prosecutors in the U.S. Attorney’s Office for the Southern
District of New York.

Early reports indicated, and Trump confirmed last night, that the administration plans to “fight” the subpoena issued to
McGahn and to oppose other requests for testimony from current and former White House aides. McGahn thus faces a
dilemma. As “one person close to McGahn” told the Washington Post, “He’s not eager to testify. He’s not reluctant. He
got a subpoena. It compels him to testify. But there are some countervailing legal reasons that might prevent that.”

The only “countervailing legal reason” identified is executive privilege, which the administration reportedly plans to
invoke over McGahn's testimony. McGahn’s dilemma raises several interesting legal questions about executive privilege
and the compelled congressional testimony of senior presidential advisers that the courts have only seldom, if ever,
addressed.

1 worked on a few similar disputes as a career attorney in the Office of Legal Counsel (OLC) during the Obama
administration, and it is impossible to understand the full extent of the dilemma and McGahn’s possible options
without a complete understanding of the executive branch doctrine on which MeGahn and the White House will
undoubtedly rely. The executive branch’s expansive view of its constitutional prerogatives in the context of oversight,
the seeds for which were planted long ago—including during Barr’s previous service in the Department of Justice—is as
much to blame for the present oversight disputes and comparative congressional weakness as is any decision by this
particular administration.

McGahn’s Choice

First, no matter how McGahn, Congress or the press frames the issue, the choice of what to do will ultimately be
McGahn's. Reports suggest he “has expressed frustration” about the situation, and his attorney is “trying to help him
navigate the difficult situation of being pulled by two branches of government.”

There is no doubt that he will be asked to testify about his personal interactions and conversations with the
president--communications that the Supreme Court has expressly recognized as protected by executive privilege. If the
White House decides to object to his testimony on the basis of executive privilege (or to his attendance on the basis of
immunity, as described below), it could take one of two actions. It could direct McGahn not to answer questions or, if
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immunity is the claim, not to attend the hearing. Or it could indicate that there are executive privilege issues the
president is still considering and request that McGahn refrain from answering any question that may implicate
confidential information until the president has had an opportunity to decide whether to assert privilege. After
President George W. Bush asserted executive privilege in the U.S. attorney matter, for example, the White House
directed former Counsel Harriet Miers and aide Sara Taylor not to comply with congressional subpoenas. When former
Deputy Attorney General Sally Yates was set to testify about her communications to the White House regarding Michael
Flynn, the Justice Department responded to her letter seeking “authorization” to testify by noting that the “President
owns” the privilege and indicating that she would “need[] to consult with the White House” before disclosing any
privileged information.

As former White House and congressional lawyer Andy Wright ably explained with respect to the dispute between Sally
Yates and the administration, “the White House does not have effective control” of former officials who are set to
testify. The administration faced the same problem when former FBI Director Comey agreed to testify voluntarily. And
a similar principle applies when former officials decide to write books or go on talk shows. Former officials are not
formally subject to the direction of the president or other superior executive branch officials, nor are they are subject to
termination for defiance of a superior’s order. As a result, it is not at all clear that the executive branch has authority to
control their speech, particularly considering the potential First Amendment implications. Moreover, when testimony
is not voluntary but compelled by a subpoena, the former official may feel obligated to respond because the official
lacks a countermanding direction by a superior officer not to comply. Because of this, subpoenas to third parties who
are not subject to executive branch control are a particularly effective oversight tool for gaining access to otherwise
confidential information. Most contractual confidentiality agreements and provider terms of service allow for
disclosure of confidential information if compelled by subpoena.

The executive branch can thus cite the privileges and even purport to direct a former official to adhere to them. And, in
its view, it has the authority to issue such directions. But compliance is not assured. Nor is the direction certain to hold
up in any subsequent judicial proceedings.

The executive branch’s legal authority is even weaker if the president has not invoked his constitutional authority
expressly by asserting executive privilege or claiming immunity. The only real way to ensure compliance by a former
official would be to ask a court to enjoin the testimony. The Department of Justice has taken this approach only once,
when Congress attempted to get national security information from AT&T: The department sued AT&T asking the
court to enter an injunction against AT&T prohibiting compliance with the subpoena., and the House intervened to
argue AT&T had to comply with the subpoena. But the Justice Department has not filed such an action since, certainly
not against an individual. And the cause of action in the AT&T suit ultimately rested on the enforcement of a
nondisclosure provision in the contract with AT&T. It is not clear if a similar nondisclosure agreement exists here
between McGahn and the White House or, if there is, whether such an agreement between the government and an
official would be enforceable.

In the end, then, McGahn will decide what to do, not the White House. As a former White House counsel, he may feel
obligated, as Harriet Miers and Sara Taylor did, to follow the direction of the White House on privilege or immunity, out
of a desire to protect the institution of the presidency and the institutional confidentiality interests of the executive
branch, out of what he feels his ethical obligations are to the White House as an attorney and former official, or simply
out of a desire to avoid further testimony on these issues—particularly the kind of highly publicized testimony that
would occur here. Certainly, if he chooses not to appear or chooses to invoke executive privilege, he will incur the wrath
of the committee. How he and the White House would justify such a decision as a constitutional matter depends on the
course they adopt. And, undoubtedly, they will attempt to rely on executive branch doctrine.

Has Executive Privilege Been Waived?
The administration’s reported reliance on executive privilege to block McGahn’s testimony resulted in a spate of

commentary suggesting that any executive privilege claim had been waived, perhaps even twice. Aaron Blake, for the
Washington Post, reported that “[elxperts say the White House may have already shot itself in the foot on this one” and



200

waived executive privilege twice because it had first allowed McGahn to give testimony to the special counsel and then
had not objected to the release of the Mueller report. One of the experts, law professor Heidi Kitrosser, is quoted as
saying, “Given all of this, it seems to me that Trump cannot claim ‘backsies—i.e., un-waive the privilege—simply
because he doesn’t like the way that things are unfolding.” Professor Ross Garber, by contrast, tweeted that the McGahn
interview was “not a waiver” and that the release of the report did not waive executive privilege.

Who is right? The answer is not settled given the scarcity of judicial decisions and no firm guidance from the Supreme
Coutt. But, as Garber noted, the administration has a strong case based on historical practice and judicial precedent
that it has not waived its ability to assert executive privilege entirely.

First "‘Waiver’: Allowing McGahn to Testify

In a memorandum Trump’s personal attorneys sent to Mueller on Jan. 29, 2018, they indicated the president would
“waive[] the obviously applicable privileges where appropriate” and allow the special counsel’s office to interview close
presidential advisers in the course of its obstruction investigation. They did so, it appears, in order to bolster their legal
argument that Trump himself need not testify because any information he could convey would now be “practically
available from another source.” Accordingly, Trump allowed McGahn to testify for over 30 hours about confidential
conversations, “waiving” any potential executive privilege.

“Waiver” in this context, however, means only that the president allowed McGahn to talk to the special counsel. As the
head of the executive branch, the president already has the authority to direct McGahn and other executive branch
officials who serve at the pleasure of the president to take particular actions. An invocation of executive privilege is
neither necessary nor relevant to intrabranch disclosures. As Douglas Letter, counsel to the House of Representatives,
has recognized in the context of the Mueller report, “it simply makes no sense to speak of invocations by the President
of executive privilege or any other litigation privilege against his own Attorney General.” The same is true for an
“invocation” that would have prevented McGahn from speaking to the special counsel. The president did not need to
“invoke” executive privilege; he simply could have directed McGahn not to testify or not to provide particular
information. The special counsel could have then sought a grand jury subpoena for the information, setting up a court
battle. And because presidents do not have the authority to issue directives to the judiciaty, the president would have
had to assert executive privilege to justify his refusal to allow McGahn to testify.

Does Trump’s decision not to prevent McGahn from testifying “waive” his ability to assert executive privilege later? In
other circumstances, the answer would be yes; the veluntarily disclosure of privileged information to an outside party
setves to “waive” the privilege entirely, meaning the privilege holders may no longer claim the privilege to prevent its
disclosure. For example, disclosure to an outside party of information protected by attorney-client privilege waives the
privilege for not only the information disclosed but also “to all other communications relating to the same subject.”
And an individual who begins to answer questions on a particular subject without invoking her Fifth Amendment right
against self-incrimination may waive her ability to claim the privilege in response to questions on that subject matter.

But such a broad waiver doctrine has never been applied to information protected by executive privilege; instead, it has
been repeatedly rejected in this context, both by past administrations and by the judiciary. As an initial matter, there
likely has been no waiver because McGahn did not disclose information to an “outside party”; his was an intrabranch
disclosure. Under the executive branch’s understanding of executive privilege, the president maintains control of the
dissemination of this information, both within and outside of, the executive branch. Thus, even if the president allowed
McGahn to disclose to the special counsel information that falls within the scope of executive privilege, the president
retains the constitutional authority, discussed below, to prevent that material from being disclosed further or released
to Congress.

OLC previously addressed a similar situation, coneluding that the president could assert executive privilege over
information gathered by Special Counsel Patrick Fitzgerald in the course of his investigation into the disclosure of
Valerie Plame Wilson’s identity. Vice President Dick Cheney and other White House officials had voluntarily cooperated
with the special counsel, just as McGahn has here. The OLC opinion argues that “[wlere future presidents, vice
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presidents or White House staff to perceive that such voluntary cooperation would create records that would likely be
made available to Congress (and then possibly disclosed publicly outside of judicial proceedings such as a trial), there
would be an unacceptable risk that such knowledge could adversely impact their willingness to cooperate fully and
candidly in a voluntary interview.” In a later suit filed under the Freedom of Information Act seeking the special
counsel’s records of his interview of Cheney, a court agreed with the Justice Department that “the discussion between
Fitzgerald and Vice President Cheney is more appropriately considered a protected inter-agency disclosure” as opposed
to a disclosure to an outside party that would have waived privilege. Moreover, the court noted that the vice president’s
“failure to invoke any executive privileges” before the special counsel “did not preclude the White House’s future
reliance on those privilege.”

One note of caution, however. An intraagency disclosure could in effect “waive” executive privilege by undermining the
executive branch’s interest in confidentiality. Executive privilege is a qualified privilege, and each attorney general
opinion justifying the assertion of the privilege balances the executive branch’s need for confidentiality against
Congress’s need for the information. If a disclosure is so extensive that it destroys the confidentiality of information,
then the executive branch’s constitutional interests protected by executive privilege are no longer applicable and the
balance favors disclosure to Congress. In other words, executive privilege only protects confidential information; once
the information has been disclosed widely, it is no longer a candidate for an assertion of executive privilege. As
preeminent constitutional law scholar Alexander Bickel put it during the Watergate controversy, “the issue is not
whether the President has waived his privilege ... if a document or a tape is no longer confidential because it has been
made public, it would be nonsense to claim that it is privileged.”

Here, however, there is no indication that McGahn’s testimony was distributed beyond the special counsel’s office and
other select officials at the Department of Justice. Nor would have the administration expected wide disclosure of his
testimony at the time. Prior to the release of the report, there were reports of what McGahn had said, but the testimony
remained confidential.

Second ‘Waiver': Disclosure of the Mueller Report

At Barr’s press conference just prior to the release of the Mueller report on April 18, Barr said that “the President
confirmed that, in the interests of transparency and full disclosure to the American people, he would not assert
privilege over the Special Counsel’s report.... Accordingly, the public report I am releasing today contains redactions
only for the four categories that I previously outlined, and no material has been redacted based on executive privilege.”
One scholar called the president’s decision “unprecedented for a modern presidency,” but others have argued that any
attempt to prevent the public release of the report by asserting executive privilege would be unsuccessful.

Two things are particularly important about Barr’s statement. One, Barr states that the president was not asserting
privilege over the “report”; he did not make any statements about the underlying information collected by the special
counsel but not included in the report. Two, he noted that no material had been redacted “based on executive
privilege.” The Justice Department has long taken the position, spelled out in a 1989 memo issued by Barr when he was
the head of OLC, that the president need not assert executive privilege “except in response to a lawful subpoena.”
Because the Justice Department voluntarily released the redacted report and has offered to aliow certain members of
Congress to read the report with redaction of only the grand jury material, an assertion of executive privilege has not
yet become necessary. The fact that no redactions were “based on executive privilege” at the time Barr made the report
public does not mean the president has “waived” his ability to assert executive privilege over the material that has not
yet become public. In the executive branch’s view, when Barr released the redacted report, executive privilege had not
yet become relevant for the redacted material because Congress had not yet subpoenaed that material-and the
executive branch generally will not decide whether or not to assert executive privilege until a contempt vote for
noncompliance with the subpoena has been scheduled.. At least two categories of the material that is
redacted—sensitive intelligence and information related to ongoing investigations~are certainly considered by the
executive branch to be components of executive privilege. Now that Barr has refused to comply with the House
judiciary committee’s subpoena for the full unredacted report and underlying materials, the committee may consider
contempt. If they do, an assertion of executive privilege remains viable under executive branch doctrine.
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With respect to the redacted report that was provided to Congress and has been released publicly, the disclosure
constitutes a disclosure to an outside party. Moreover, the public release of any material, no matter how sensitive,
eliminates—or “waives”—any potential executive privilege claim because the executive branch can no longer claim any
legitimate interest in maintaining its confidentiality; nor, of course, would a subpoena that would force an executive
privilege claim be necessary if the material is publicly available.

But untike the disclosure to an outside party of attorney-client information, the disclosure of some information
protected by executive privilege does not waive the privilege for related materials. The most forceful statement of this
position occurs in an opinion by the U.S. Court of Appeals for the D.C. Circuit addressing whether the now defunct
office of the independent counsel could enforce a subpoena seeking documents from the White House counsel’s office.
Similar to what has occurred here, the White House counsel had released a final report about its investigation into
former Agriculture Secretary Mike Espy, but claimed that the documents generated in the course of producing that
report remained privileged. The court agreed, distinguishing the waiver doctrine applicable to attorney-client privilege
and opining that such an “all-or-nothing approach has not been adopted with regard to executive privileges generally.”
Instead, “release of a document only waives these privileges for the document or information specifically released, and
not for related materials.”

During the Watergate disputes, the D.C. Circuit reached a similar conclusion, holding that President Nixon had not
waived his ability to assert executive privilege over the tape recordings of his conversations with advisers even though
he had stated explicitly, as did the White House here, that executive privilege would not be invoked to prevent their
testimony to the special counsel. And OLC has also reiterated that position, relying on those cases and others, in the
context of an executive privilege claim. During the dispute over information related to the firing of several U.S.
attorneys, the Department of Justice had disclosed its emails reflecting communications between the White House and
the Justice Department. But Acting Attorney General Paul Clement reasoned that the disclosures did not resultina
waiver that would preclude the White House from asserting privilege over its records of those communications or
related testimony.

In short, substantial precedent—both judicial and from past administrations—establishes that a disclosure of material
to Congress or to the public “waives” executive privilege only as to that specific information disclosed. The public
release of the report thus likely waived executive privilege only as to the specific aspects of McGahn's testimony
explicitly contained in the report, Additional context for or further details about the testimony he provided or the
events he described to the special counsel’s office would remain protected by executive privilege, assuming the
information fits within the scope of the privilege. According to the D.C. Circuit, waivers of executive privilege “should
not be lightly inferred,” in part, because doing so would discourage the government from disclosing any information for
fear of waiving potential privilege claims over related information. Or, as Clement put it, “If the Department’s provision
of documents and information to Congress, as part of the accommodation process, eliminated the President’s ability to
assert privilege over White House documents and information concerning those same communications, then the
Executive Branch would be hampered, if not prevented, from engaging in future accommodations.”

Presumably, the administration would adopt this same position with respect to the parts of the report it offered to let
select members of Congress view but not copy. Although that disclosure would constitute a “disclosure” to an outside
party, the executive branch view is that limiting the disclosure and maintaining custody of the information itself
sufficiently maintains its confidentiality to preserve the president’s authority to assert executive privilege and prevent
further dissemination. In its view, holding that an accommodation allowing members of Congress to see material
waives executive privilege would discourage, or eliminate, the practice and undermine the ability of the two branches to
reach accommodations that further both Congress’s informational needs and the executive branch’s confidentiality
interests.

In fact, according to executive branch doctrine, and contrary to the suggestion of some of the reporting on McGahn, the
disclosure of sume information does not weaken a later assertion of executive privilege over related information but
strengthens it. Giving Congress some information, such as the redacted Mueller report, arguably satisfies its
informational needs, at least for the most part. Because executive privilege is a qualified privilege, that disclosure in
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turn makes it more difficult for Congress to demonstrate that it still has a legitimate need for the specific information
not released and that any such need is sufficiently important to outweigh the executive branch’s need to preserve
confidentiality.

In the New York Times, Charlie Savage suggests that any claim of executive privilege over McGahn’s claim may have
been waived, pointing to two cases. The first is the same 1997 D.C. Circuit decision discussed above, which in fact
construes waiver very narrowly. Savage notes that the court found the privilege waived because information had been
shared with a third party, an official’s personal lawyer, but he under-emphasizes the importance of the court’s ruling
that privilege had been waived only for the single document that had been shared with the personal lawyer and only for
precise words that had been shared. The court found privilege had not been waived for the other documents, and, with
respect to the document that had been shared, even held that handwritten notes on the decument that had not been
included in the version sent to the personal lawyer remained subject to privilege. Applying that principle here, the only
information disclosed to a third party is the precise information in the Mueller report. Everything else remains subject
to privilege.

The second case Savage cites is the 2016 district court decision in the Fast & Furious matter, But that decision does not
address waiver at all. In conducting the balancing test for executive privilege, that court held that Congress’s need for
the documents outweighed the executive branch’s confidentiality interests because the publicly released inspector
general’s report had undermined those confidentiality interests. The Department of Justice disagreed with that method
of analysis, which it felt would undermine the presumption against waiver established by the 1997 decision—and, in
any event, is not bound to follow it, because it is a nonprecedential district court decision and one from which an
appeal is still pending.

If Executive Privilege Has Not Been Waived, Can McGahn Refuse to Appear?

Based on the above precedent, McGahn and his attorney could reasonably agree with the White House that at least
some aspects of his testimony continue to be protected by executive privilege under existing executive branch doctrine,
Specifically, any otherwise privileged information that is not expressly disclosed in the report remains subject to an
assertion of executive privilege.

But could they then conclude—based on that fact alone—that he does not have to show up for the hearing at all?
Probably not. If the only issue is executive privilege, then the traditional practice would be to attend the hearing but
decline to respond to any questions that implicate executive privilege. Sara Taylor, a former aide to President George
W. Bush, took that approach in 2007, indicating her willingness as a private citizen to answer guestions but also
testifying that she would follow the president’s direction not to testify about information covered by his executive
privilege claim. And declining to show up at all in defiance of the subpoena would not advance any constitutional
interest in confidentiality that could not also be protected by appearing and invoking privilege. As I discussed with
respect to the administration’s refusal to allow executive branch officials to comply with deposition subpoenas without
agency counsel present, any defense to noncompliance with a valid congressional subpoena would need to be grounded
in the Constitution’s separation of powers. And it’s difficult to see a constitutional argument that former officials can
ignore subpoenas requiring their attendance entirely any time the requested testimony will likely implicate information
protected by executive privilege, rather than attend and decline to answer specific questions on privilege grounds.

Perhaps McGahn or the administration will seek to argue that noncompliance here would be acceptable because all of
the subject areas potentially implicate executive privilege. But that would be a novel position, and one that would be
difficult to defend, The breadth of the subject matters listed in the subpoena, and the amount of information about
those subjects that has already been released—effectively mooting executive privilege for that specific
information—makes it quite possible to imagine a number of questions to which he could respond, consistent with
executive privilege. Indeed, in the last Congress, the House oversight committee referred Bryan Pagliano, who had
helped Hillary Clinton set up her email server, to the Justice Department for contempt of Congress for taking a similar
action. Pagliano had already asserted his constitutional Fifth Amendment right against self-incrimination, and he
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refused to comply with the subpoena because he insisted its only purpose was to require him to “appear in a public
session where [Pagliano’s] further and repeated assertion of his constitutional right not to testify can be videotaped
and broadcast.” The Republican-controlled committee did not accept that refusal.

Executive privilege is not the only doctrine relevant, here, however. A related doctrine—the immunity of senior
presidential advisers—could provide McGahn with a legal rationale and historical precedent for refusing to comply with
the subpoena. Barr appeared to reference this doctrine in his testimony before the Senate Judiciary Committee,
asserting he would object to McGahn testifying because McGahn is a "close adviser to the president,” but that the
decision was ultimately the president’s to make.

On at least three occasions, the Justice Department has opined publicly that the counsel to the president is immune
from compelled congressional testimony—two opinions during the Clinton administration and another during the
George W. Bush administration. The third opinion, addressing a subpoena to Harriet Miers, concluded that Miers’s
status as a former counsel did not alter the analysis. And, although the 1996 opinion describes this immunity as a facet
of executive privilege— “We believe that executive privilege would be assertable on the basis that you serve as an
immediate adviser to the President and are therefore immune from compelled congressional testimony.”— immunity is
clearly addressed as a separate doctrine in later opinions and even analyzed according to different procedures. Claims
of executive privilege are accompanied by an opinion of the attorney general, while immunity claims have been
justified in opinions by the head of OLC—unless the claim is a part of a larger executive privilege assertion.

The foundation of the doctrine of immunity is a statement by then-Assistant Attorney General William Rehnquist: “The
President and his immediate advisers—that is, those who customarily meet with the President on a regular or frequent
basis-should be deemed absclutely immune from testimonial compulsion by a congressional committee. They not only
may not be examined with respect to their official duties, but they may not even be compelled to appear before a
congressional committee,” Initially, the doctrine was justified as a matter of comity. As Assistant Attorney General
Theodore Olson explained in 1982, “The President is a separate branch of government. He may not compel
congressmen to appear before him. As a matter of separation of powers, Congress may not compel him to appear before
it. The President’s close advisors are an extension of the President.” The executive branch found support for that
statement in the Supreme Court’s conclusion that the immunity provided to members of Congress by the Speech and
Debate Clause of the Constitution also provides immunity to congressional aides because those aides are the “alter
egos” of the members. Because Congress may not compel the president to provide testimony, in the executive branch’s
view, the same analysis applies to compelled testimony of presidential advisers.

Over time, the executive branch has expanded that position and explained more fully the basis for its immunity
position. The most extensive public explication of the doctrine is in the 2014 OLC opinion concluding that David Simas,
a senior adviser to President Obama, was immune from compliance with the House oversight committee’s subpoena.
Although some have questioned whether the Obama administratien took this position, the OLC opinion and the letter
from White House Counsel Neil Eggleston to the committee make it clear that the administration believed “Mr. Simas is
immune from congressional compulsion to testify on matters relating to his officials duties” and, accordingly, would
not appear as the subpoena required.

The fact that this position has been asserted by administrations of both parties does not, of course, make it valid.
indeed, the only court to have addressed a claim of presidential adviser immunity has resoundingly rejected both the
claimed absolute immunity and a qualified immunity. But the 2014 OLC opinion makes it clear the executive branch
does not accept the analysis in that nonprecedential decision. Thus, the administration and McGahn may decide to
claim immunity, particularly given the unlikelihood that the resulting court dispute, and its appeals, would be resolved
quickly.

What is the basis for this immunity? The 2014 OLC opinion explains that “[tJhe Executive Branch’s longstanding
position, reaffirmed by Administrations of both political parties, is that the President’s immediate advisors are
absolutely immune from congressional testimonial process.” The opinion, collecting past executive branch precedent,
makes three principal arguments. One, senior presidential advisers are "altar egos” of the president and share his
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immunity; otherwise, the separation-of-powers principles underlying the president’s i ity would be d
Two, if Congress can compel senior presidential advisers to testify, that authority would “interfere with the President’s
discharge of his constitutiona] functions” by threatening his independence and autonomy. Utilizing that authority,
Congress could “wield their compulsory power to attempt to supervise the President’s actions, or to harass those
advisers in an effort to influence their conduct, retaliate for actions the committee disliked, or embarrass and weaken
the President for partisan gain.” Third, such authority would “threaten executive branch confidentiality,” a euphemism
for executive privilege. The opinion recognizes that the “President’s advisers could invoke executive privilege to
decline to answer specific questions” but concludes that immunity is necessary because advisers could reveal
confidential information on accident or be pressured by the committee to reveal protected information. The opinion
also explains at length why its position is “consistent with relevant Supreme Court case law” and rejects the district
court’s conclusion, in the subsequent litigation over Harriet Miers’s immunity, that the 2008 OLC opinion was
incorrect. The 2014 OLC opinion does not address the applicability of its analysis to a former official, but it cites the
2008 opinion favorably.

The White House thus does have a path-——and one based on precedents from administrations of both parties—to instruct
McGahn not to appear at all before the House committee. Immunity was the difference between Harriet Miers and Sara
Taylor when they were subpoenaed to testify about the firing of U.S. attorneys: Miers did not appear at all in accordance
with the 2008 OLC opinion and the White House’s instruction on immunity. But Taylor did appear, as required by the
subpoena, and simply declined to answer numerous questions, citing the White House’s direction on executive
privilege.

Asserting immunity here may also establish a precedent for the coming oversight battles between the House and the
administration, including the White House’s decision to deny the House oversight committee’s request that Stephen
Miller testify. A subsequent subpoena for his testimony would likely bring the executive branch’s immunity doctrine
into the spotlight.

‘Whether such an immunity claim would withstand judicial scrutiny is not clear. As noted, one court has already rejected
it. And it seems somewhat unlikely that the courts would accept an absolute privilege of immunity given that even
executive privilege itself is only a qualified privilege. The 2014 OLC opinion acknowledges this possibility, concluding
that Simas enjoyed immunity that is “absolute and may not be overborne by [the Committee’s] competing interest,”
but also including a second section concluding that Simas would be immune “[e]ven if Mr. Simas were only entitled to
qualified immunity, which could be overcome by a sufficient showing of compelling need.” But the bipartisan executive
branch precedent is there on which to base such a claim and no precedential judicial opinion has rejected it.

As Iand a number of others have explained in recent days, the chances of this or other congressional oversight
subpoena disputes being resolved by an appellate court before the next election are slim. So the executive branch view
may again prevail by default. Whether McGahn’s dilemma is resolved in this way or another, it further illustrates the
current imbalance of power between the branches. And, despite some suggestions to the contrary, that is not wholly the
result of decisions by this particular administration. It has been evolving over a much longer period of time.

Editor's note: This piece has been edited to incorporate Charlie Savage's analysis of executive privilege issues in the New York
Times.
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White House Asked McGahn to
Declare Trump Never Obstructed
Justice

By Michael S, Schmidt

May 10, 2019

WASHINGTON — White House officials asked at least twice in the past month for the key
witness against President Trump in the Mueller report, Donald F. McGahn I1, to say publicly that
he never believed the president obstructed justice, according to two people briefed on the
requests.

Mr. Trump asked White House officials to make the request to Mr. McGahn, who was the
president’s first White House counsel, one of the people said. Mr. McGahn declined. His
reluctance angered the president, who believed that Mr. McGahn showed disloyalty by telling
investigators for the special counsel, Robert S. Mueller 111, about Mr. Trump’s attempts to
maintain control over the Russia investigation.

The White House made one of the requests to Mr. McGahn'’s lawyer, William A. Burck, before the
Mueller report was released publicly but after the Justice Department gave a copy to Mr. Trump’s
lawyers in the preceding days. Reading the report, the president’s lawyers saw that Mr. Mueller
left out that Mr. McGahn had told investigators that he believed the president never obstructed
justice. Mr. Burck had told them months earlier about his client’s belief on the matter and that he
had shared it with investigators.

Mr. McGahn initially entertained the White House request. “We did not perceive it as any kind of
threat or something sinister,” Mr. Burck said in a statement. “It was a request, professionally and
cordially made.” A White House spokeswoman did not respond to a message seeking comment.

But after the report was released, detailing the range of actions Mr. Trump took to try to impede
the inquiry, Mr. McGahn decided to pass on putting out a statement supportive of the president.
The report also revealed that Mr. Trump told aides he believed Mr. McGahn had leaked to the
news media to make himself look good.

The episodes show the lengths the White House has gone around the release of the Mueller
report to push back on the notion that Mr. Trump obstructed justice. House Democrats have used
the report to open investigations into whether Mr. Trump abused his position to insulate himself
from the Russia inquiry.

hitps:/Awww.nytimes.com/2019/05/ it tr ion.htmi 13
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The revelations came as the Democrats on Friday increased their pressure on the White House
on other fronts. The chairman of the House Ways and Means Committee, Richard E. Neal,
subpoenaed the Treasury Department and Internal Revenue Service for six years of Mr. Trump’s
personal and business tax returns. Democrats are also pursuing testimony from Mr. Mueller but
have not agreed on a date, Representative Jerrold Nadler of New York, the chairman of the House
Judiciary Committee, told reporters.

In the days after the report was released, White House officials asked Mr. McGahn again to put
out a statement as Mr. Trump fumed about his disclosures but Mr. McGahn rebuffed the second
request as well.

‘White House officials believed that Mr. McGahn publicly asserting his belief would calm the
president and help the administration push back on the episodes that Mr. Mueller detailed in the
obstruction section of the report, said one of the people. Both spoke on the condition of anonymity
to describe private conversations involving the White House.

Around the time Mr. McGahn declined the second request, the president’s lawyer Rudolph W.
Giuliani began publicly attacking his credibility, saying that Mr. McGahn had a bad memory. “It
can’t be taken at face value,” Mr. Giuliani said of Mr. McGahn'’s account one day after the Mueller
report was released. “It could be the product of an inaccurate recollection or could be the product
of something else”

The White House learned in August that Mr. McGahn had told Mr. Mueller’s investigators that he
believed the president had not obstructed justice, according to one of the people. After a New
York Times article revealed that Mr. McGahn had spoken to investigators for at least 30 hours,
Mr. Burck tried to reassure the White House by explaining that his client told Mr. Mueller that he
never believed Mr. Trump had committed an obstruction offense.

Mr. McGahn's cooperation with Mr. Mueller played a crucial role in allowing the special counsel’s
investigators to paint a picture in their report of a president determined to use his power atop the
executive branch to protect himself from the Russia investigation.

The president’s lawyers are particularly concerned about two episodes that Mr. McGahn detailed
to prosecutors. In one, Mr. Trump asked him to fire the special counsel but backed off after Mr.
McGahn refused. After that episode was revealed, the president asked Mr. McGahn to create a
White House document falsely rebutting his account. Mr. McGahn declined to go along but told
Mr. Mueller about the encounters.

It makes no difference legally whether Mr. McGahn believes Mr. Trump obstructed justice, That
is a determination made by prosecutors, not witnesses. But politically, such a statement could
have been a powerful argument for Mr. Trump, who faces scrutiny from House Democrats about
whether he obstructed justice and abused his power.

hitps:/iwww.nytimes.com/2019/05/ iti trump-obstruction.htmi 2/3
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Mr. Mueller declined to make a determination about whether Mr. Trump obstructed justice,
saying that because a sitting president cannot be indicted, it was unfair to accuse him of
committing a crime. Attorney General William P. Barr stepped in and decided with his deputy,
Rod J. Rosenstein, to clear Mr. Trump of wrongdoing.

But because Mr. Mueller made no determination — and wrote a damning report that showed
repeated efforts by Mr. Trump to interfere with his inquiry — questions about whether the
president obstructed justice have lingered as Democrats have sought to gain momentum in their
investigation of Mr. Trump.

The Democrat-led House Judiciary Committee has subpoenaed Mr. McGahn to testify. But White
House advisers have indicated they will try to block him from appearing before lawmakers, and
Mr. Trump has said that there is no reason for Mr. McGahn to speak with congressional
investigators because he had cooperated so extensively with Mr. Mueller’s team.

“I’ve had him testifying already for 30 hours and it’s really — so I don’t think I can let him and
then tell everybody else you can’t,” Mr. Trump said last week in an interview with Fox News.
“Especially him, because he was a counsel, so they've testified for many hours, all of them, many,
many, many people. I can’t say, ‘Well, one can and the others can’t’ I would say it’s done.”

Mr. McGahn left the White House last year but is still entangled with the president on matters
related to the Mueller investigation. The White House instructed Mr. McGahn on Tuesday to not
turn over documents he had to the House in response to a subpoena. Mr. McGahn followed the
White House’s advice and is now waiting to see whether Democrats will hold him in contempt.

Get politics and Washington news updates via Facebook, Twitter and the Morning Briefing newsletter.
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Congresswoman Sylvia Garcia (TX-29)
Statement for the Record

Thank you all for being here. I think most of
you here will all agree that Executive
Privilege serves a vital function in our
government’s ability to make laws and
protect our national interests.

Without it, Presidents and the privacy
required to make decisions of great national
interest would be severely limited.

This privilege is limited, like all powers of
the respective branches within our
government, to the interests they seek to
protect.

But I would like to remind everyone that it
is not the interests of the President that are
being protected by Executive Privilege. It is
not one man’s profits, political capital, or
well-being that is being protected.

No, at the end of the day, it is the interests of
the United States, the methods that serve our

1
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citizens and our collective well-being that
Executive Privilege is meant to protect.

What are the interests of the people of the
United States?

Well let’s look at the facts:

Even in its unredacted form, the Special
Counsel’s Report makes clear that our
democracy was attacked by the Russian
government in a coordinated and
unprecedented manner.

Furthermore, the Report has made it crystal
clear that the President repeated and
systematically attempted to exert influence
over the Special Counsel and other law
enforcement investigations to impede their
fact-finding missions.

Finally, the report concluded that contrary to
the President’s theories, the Constitution
prohibits the President from engaging in this
obstructive conduct.
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Now, the Attorney General seeks to invoke
executive privilege over the full Mueller
report, giving no justification or reasoning.

This is not protecting the American people.
This is hiding from the American people.

They deserve to know what happened. They
deserve to know what the President 1s
hiding.
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Testimony Submitted for the Record
House Committee on the Judiciary
Hearing on “Executive Privilege and Congressional Oversight”
May 15, 2019

By Caroline Fredrickson, President, American Constitution Society, and Noah Bookbinder,
Executive Director, Citizens for Responsibility and Ethics in Washington, on behalf of the
joint ACS/CREW Presidential Investigation Education Project

Chairman Nadler, Ranking Member Collins, and members of the Committee, thank you for the
opportunity to submit written comments for the record of the Committee’s May 15 hearing on
“Executive Privilege and Congressional Oversight.” We write on behalf of the Presidential
Investigation Education Project (PIEP), a joint initiative of the American Constitution Society
and Citizens for Responsibility and Ethics in Washington, which promotes informed public
evaluation of the legal and policy issues relating to the investigations of Russian interference in
the 2016 election.

These comments describe the limitations of a legal strategy by the President to invoke executive
privilege to refuse cooperation with the investigation by this Committee of alleged public
corruption, obstruction of justice, and other abuses of power by the President and his associates.
With respect to key information sought by this Committee, including Special Counsel Robert
Mueller’s Report on the Investigation Into Russian Interference in the 2016 Presidential Election
(“Mueller Report”) and underlying materials of Special Counsel Robert Mueller, and documents
and testimony from former White House Counsel Donald McGahn, assertions of executive
privilege rest on tenuous legal grounds. The applicability of executive privilege is outright
implausible where much of the material in question concerns conduct that occurred before the
President took office or has already been disclosed without an assertion of the privilege.
Administration misconduct may also be subject to Congressional scrutiny even where a valid
claim of privilege lies. Below we provide detail on the limited applicability of executive
privilege to the documents and testimony the Committee is seeking to evaluate the Mueller
Report and its implications.

I. The Contours of Executive Privilege
Executive privilege is a collection of related privileges intended to “resist disclosure of

information the confidentiality of which [executive officials] felt was crucial to fulfillment of the
unique role and responsibilities of the executive branch of our government.”! As discussed in

! In re Sealed Case (Espy), 121 F.3d 729, 736 (D.C. Cir. 1997).



214

depth the May 2018 PIEP report on evidentiary privileges,’ the executive confidentiality interests
encompass two major categories of information®: (1) “presidential communications,” or direct
communications with the president and information in the possession of the president’s close
advisers that is “revelatory of the President’s deliberations;”* and (2) “deliberative process”
information consisting of “opinions, recommendations, or advice offered in the course of the
executive’s decision-making process® that are “*antecedent to the adoption of an agency
policy.””®

Courts have drawn clear boundaries on the scope of executive privilege and have found that the
public interest may outweigh even the legitimate assertion of the privilege. This section outlines
major restrictions on the applicability of the privilege.

A. Inapplicability of Executive Privilege to Pre-Inauguration Communications

No court has recognized the presidential communications privilege with respect to
communications that occurred before a president took office. As the federal district court
recently explained in rejecting a claim that executive privilege applied to a document provided to
President-elect Trump, neither presidential candidates nor presidents-elect have the

2 Notman L. Eisen and Andrew M. Wright, Evidentiary Privileges Can Do Little To Block Trump-Related
Investigations, American Constitution Society and Citizens for Responsibility and Ethics in Washington, June 2018,
available at https://s3.amazonaws.com/storage. citizensforethics.org/wp-content/uploads/2018/06/28214023/ACS-
CREW-Report-Evidentiary-Privileges-Can-Do-Little-to-Block-Trump-Related-Investigations. pdf (Prepared for the
ACS/CREW Presidential Investigation Education Project).

* See Espy, 121 F3d at 733 n.2 (“[Wie refer to the privileges asserted by the White House more specifically as the
presidential communications privilege, or presidential privilege, and the deliberative process privilege.”). The
executive branch has also asserted its prerogative to claim privilege over other categories of information such as
state secrets and open investigative files. See 26 Charles Alan Wright & Arthur R. Milfer Edward H. Cooper,
Federal Practice & Procedure: Federal Rules of Evidence § 5673 {15t ed.). The comments we are submitting today
to the Committee in this document apply the narrower understanding of executive privilege to the Mueller Report
and related testimony. While other potentiaily relevant privileges, such as the attorney-client privilege, the state
secrets privilege, and the investigative files privilege may prove relevant to other congressional requests for
executive branch material, we do not believe it is necessary to analyze their application in this context. See
generally In re Lindsey, 158 F.3d 1263 (1998); Wright & Miller § 5664, /d, § 5681.

Y Espy. 121 F.3d at 745, 752 (holding that the presidential communications privilege covers not only
communications by the president him-or herself, but also “communications made by presidential advisers in the
course of preparing advice for the President . . ., even when those communications are not made directly to the
President™); but see id. at 753 (“Our determination of how far down into the executive branch the presidential
communications privilege goes is limited to the context before us, namely where information generated by close
presidential advisers is sought for use in a judicial proceeding, and we take no position on how the institutional
needs of Congress and the President should be balanced.”)

5 Gerald Wetlaufer, Justifving Secrecy; An Objection to the General Deliberative Privilege, 65 IND. L.J, 845, 851
(19903,

¢ Citizens for Responsibility & Ethics in Washington v. U.S. Dep 't of Justice, 658 F. Supp. 2d 217, 233 (D.D.C.
2009) (quoting Jordan v. U.S. Dep't of Justice, 591 F.2d 753, 774 (D.C.Cir.1978)}; see also Espy, 121 F.3d at 737
(“Two requirements are essential to the deliberative process privilege: the material must be predecisional and it must
be deliberative.”); Providence Journal Co. v. U.S. Dep’t of Army, 981 F.2d 552, 557 (1st Cir. 1992) (holding thata
document is predecisional if it (i) correlates to a specific agency decision, (if) was “prepared . . . for the purpose of
assisting the agency official charged with making the agency decision,” and (i} was created prior to the decision to
which it refates).
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“constitutional power to make any decisions on behalf of the Executive Branch.”” Similarly,
regarding the deliberative process privilege, case law strongly supports the view that the
privilege does not apply to campaign or transition periods.® That is, the deliberative process
privilege protects only “the pre-decisional deliberations of federal government agencies,” and
neither campaign staff nor transition employees are part of a federal government agency or
decision- or policy-making power. !

B. Inapplicability of Executive Privilege to Misconduct

Courts also have held that the presidential communications privilege is inapplicable to
information concerning wrongdoing by members of the executive branch.'! “[Tlhe Executive
cannot, any more than the other branches of government, invoke a general confidentiality
privilege to shield its officials and employees from investigations by the proper governmental
institutions into possible criminal wrongdoing.”'? However, mere allegations of wrongdoing or
the existence of a criminal investigation are insufficient to overcome the privilege. Instead, a
party seeking to obtain privileged presidential communications “must always provide a focused
demonstration of need, even when there are allegations of misconduct by high-leve! officials.”!?
Like the presidential communications privilege, the deliberative process privilege does not apply
“where there is reason to believe the documents sought may shed light on government

7 Fishv. Kobach, No. 16-cv-2105, 2017 WL 1373882, at *6 (D. Kan. Apr. 17, 2017), review denied, No. 16-2105,
2017 WL 1929010 (D. Kan. May 10, 2017).

8 See Hlinois Inst. for Continuing Legal Educ. v. U.S. Dep't of Labor, 545 F. Supp. 1229, 1232-33 (N.D. I11. 1982)
(noting that *“transition staff . . . is not within the executive branch of government and hence not an ‘agency”” within
the meaning of a8 FOIA exemption premised on executive privilege); see also Fish, 2017 WL 1373882 at *6 (“No
court has recognized the applicability of the executive privilege to communications made before a president takes
office.”™).

® Fish, 2017 WL 1373882 at *5; see also N.L.R.B. v, Sears, Roebuck & Co., 421 U.S. 132, 150 (1975) (“The cases
uniformly rest the [executive] privilege on the policy of protecting the decision making processes of government
agencies and focus on documents reflecting advisory opinions, recommendations and deliberations comprising part
of a process by which governmental decisions and policies are formulated.”) (internal citations and quotations
omitted).

1% The Supreme Court has recognized that the privilege may extend to certain communications generated by former
Presidents while they were in office, on the grounds that time limits for confidentiality assurances regarding
discussions that occur between a president and his or her aides during the president’s tenure would undermine the
goal of promoting frank and fulsome decision-making. Nixon v. Administrator of General Services, 433 U.S. 425,
439 {1977). While the district court in Fish underscored that this rationale “doesn’t directly translate to
communications with presidents elect,” 2017 WL 1373882 at *5, there may be outlier circumstances, such as where
a sitting president includes a president-elect in a decision, that provide justification for applying the privilege. See,
e.g., Wright & Miller, § 5673 (“It is a reasonable inference from the cases and the policy of the executive privilege
that it only applies to communications to the president during his term of office, though there is something to be said
for extending the privilege to communications to a president-elect during the transition between administrations.”).
It is also unlikely that most campaign and transition materials fall within the scope of the state secrets privilege;
materials produced for security briefings of the candidate or president-elect and senior staff are among the only
documents that would be likely to contain scerets of the U.S, government.

Y United States v. Nixon, 418 U.S. 683, 712 (1974).

12 Senate Select Committee on Presidential Campaign Activities v. Nixon, 498 F.2d 725, 731 (D.C. Cir. 1974).

3 Espy, 121 F.3d at 746.
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misconduct . . . on the grounds that shielding internal government deliberations in this context
does not serve ‘the public’s interest in honest, effective government.”” "

The Department of Justice’s policies also are instructive on this issue. Departmental guidelines
state that DOJ’s principles regarding protecting the integrity of prosecutorial decision-making
“will not be employed to shield documents which contain evidence of criminal or unethical
conduct by agency officials from proper review,”'” suggesting that any claim of privilege will be
diminished in circumstances where it would shield evidence of misconduct by the president or
other executive officers.

C. Congress’s Interests in Disclosure May Outweigh Legitimate Application of
Executive Privilege

Even where a communication by a President or his aides may constitute information subject to
executive privilege, Congress’s legislative interest in disclosure may outweigh executive
confidentiality concerns.'® The Supreme Court has recognized that “the power of inquiry — with
process to enforce it — is an essential and appropriate auxiliary to the legislative function.”’
When considering whether Congress can overcome an assertion of executive privilege, courts
evaluate “whether the information requested is essential to the responsible fulfiliment of
[Congress’s] functions,” “whether there is an available alternative which might provide the
required information without forcing a showdown on the claim of privilege,” and “the
circumstances surrounding and the basis for the Presidential assertion of privilege.”'

The Department of Justice’s practices in investigations of presidential misconduct are instructive.
In every investigation that has produced evidence of possibly impeachable offenses, DOJ has
ensured that Congress could access investigative materials. In Watergate, Special Prosecutor
Leon Jaworski had a grand jury transmit a report to Congress containing a summary of findings
and accompanying evidence.'® In the 1990s, Independent Counsel Kenneth Starr transmitted to

* Espy, 121 F.3d at 738 (quoting Texaco P.R., inc. v. Dep't of Consumer Affairs, 60 F.3d 867, 885 (Ist Cir. 1995));
see also id. at 746 ([ Tlhe [deliberative process] privilege disappears altogether when there is any reason to believe
government misconduct occurred.”Y; Alexander v. FBI, 186 FR.D. 170, 177-78 (D.D.C. 1999) (“[11f there is "any
reason’ to believe the information sought may shed light on government misconduct, public policy (as embodied by
the law) demands that the misconduct not be shielded merely because it happens to be predecisional and
deliberative.”).

'* Assertion of Executive Privilege in Response to Congressional Demands for Law Enforcement Files, 6 Op.
O.L.C. 31, 36 (1982), available at hitps://www justice.gov/file/22886/download.

16 See Espy, 121 F.3d at 753 (“The President’s ability to withhold information from Congress implicates different
constitutional considerations than the President’s ability to withhold evidence in judicial proceedings.”).

Y MeGrain v. Daugherty, 273 U.S. 135, 174 (1927); see also Eastland v. U.S. Servicemen's Fund, 421 U.S. 491,
505 (1975) (noting that the issuance of a congressional subpoena “pursuant to an authorized investigation is . . . an
indispensable ingredient of lawmaking”).

18 United States v. Am. Tel. & Tel. Co., 419 F. Supp. 454, 460 (D.D.C. 1976).

' Referral to the United States House of Representatives pursuant to Title 28, United States Code, § 595(c), Office
of the Independent Counsel, Sept. 9, 1998, available at https://www.washingtonpost.con/wp-
srv/politics/special/clinton/icreport/Sintro.htm#1.8.
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Congress a voluminous report and appendix that included a host of grand jury materials,
including a transcript and video of the president’s grand jury testimony. 2

118 The Limited Reach of Executive Privilege Regarding the Mueller Report, Testimony
of White House Counsel Don McGahn, and Related Matters

The President formally notified the Committee of his “protective assertion” of executive
privilege regarding the redacted portions of the Mueller Report and underlying material and
evidence subpoenaed by the Committee,?' and former White House Counsel Don McGahn has
declined to provide the Committee documents and testimony at the direction of the White
House.? In each of these cases, executive privilege is a legally tenuous basis for refusing the

Committee’s requests because of both waiver and public interest considerations,®

A. Infirmities with Executive Privilege Claims Concerning the Mueller Report

First, the President has waived executive privilege over almost all of the Mueller Report. Most of
the report has already been released publicly, and there is likely significant overlap between the
material for which privilege has been explicitly waived and the material that the President now
seeks to protect. Barr himself has argued that, while the President “would have been well within
his rights” to exert executive privilege over the Mueller Report, “the President confirmed that, in
the interests of transparency and full disclosure to the American people, he would not assert
privilege over the Mueller Report.”?* Importantly, the President may have already waived any

2 Report and Recommendation, /n re Report and Recommendation of June 5, 1972 Grand Jury Concerning
Transmission of Evidence to the House of Representatives (March 1, 1974), available at
hitps://www.archives.gov/research/investigations/watergate/roadmap. In addition, in the late 1990s, Special Counsel
John Danforth, who was appointed to investigate the FBI's role in and investigation of the Waco incident published
an extensive report clearing the government of wrongdoing. See Final Report to the Deputy Attorney General
Concerning the 1993 Confrontation at the Mt. Carmel Complex, Office of the Special Counsel, Nov. §, 2000,
available at hitps:/fupload. wikimedia.org/wikipedia/commons/8/85/Danforthreport-final pdf.

2! Letter from Stephen E. Boyd, Assistant Attorney General, Department of Justice, to Jerrold Nadler, Chairman,
House Committee on the Judiciary (May 8, 2019), available at
https://judiciary . house gov/sites/democrats judiciary house gov/files/documents/Chairman%20Nadler%e20letter_8%

20May%202019%20%28003%29 ndf.

22 L etter from Pat A. Cipollone, White House Counsel, to Jerrold Nadler, Chairman, House Committee on the
Judiciary (May 7, 2019), available at http://cdn.cnn.com/cnn/2019/images/05/07/pacletter05.07.2019.pdf.

2 These comments address the applicability of executive privilege to key documents and testimony sought by the
Committee, and do not focus on the additional argument advanced by the Department of Justice’s Office of Legal
Counsel in several administrations that senior White House officials such as McGahn have absolute immunity from
congressional process for testimony. See, e.g., Immunity of the Assistant to the President and Director of the Office
of Political Strategy and Outreach From Congressional Subpoena, 38 Op. O.L.C. __ , 2014 WL 10788678 (July 15,
2014), available at htps://www justice.gov/file/30896/download; Immunity of the Former Counsel from Compelled
Congressional Testimony, 31 Op. O.L.C. 191 (2007). It merits note, however, that this absolute immunity position
was addressed and squarely rejected by the district court of the District of Columbia in Committee on the Judiciary,
U.S. House of Representatives v. Miers, 558 F.Supp. 2d 53, 99-107 (D.D.C. 2008).

¥ Attorney General William P. Barr Delivers Remarks on the Release of the Report on the Investigation into
Russian interference in the 2016 Presidential Election, Department of Justice, Apr. 18, 2019, availuble at
https://'www justice.gov/opa/speech/attorney-general-william-p-barr-delivers-remarks-release-report-investigation-
russian,
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claim to executive privilege over the bulk of the underlying material when he voluntarily allowed
the Department of Justice to release to the public the conversations that McGahn and others
disclosed to the Special Counsel in hundreds of hours of interviews.?> Whether disclosure of this
information to investigators constituted waiver of the privileges is an open question.?

Second, large portions of the materials assembled by Mueller are outside of the scope of
executive privilege based on the fact that they occurred before President Trump took office. This
likely includes nearly all of Volume I of the Mueller Report, which details the Trump
Campaign’s numerous, repeated communications with Russia and Russia-linked individuals, ali
of which occurred prior to Trump’s inauguration.”” Volume 1 is also where the vast majority of
the redactions can be found.?® No court has recognized an assertion of executive privilege over
documents or information regarding pre-administration conduct, and it is difficult to imagine a
credible claim that Volume I concerns presidential decision-making.

Third, executive privilege is not absolute and cannot be used to cover up evidence of misconduct
— significant evidence of which is outlined in Mueller’s Volume IT on obstruction of justice. In
this case, Volume II of the Mueller Report contains compelling evidence that President Trump
obstructed justice — so compelling that more than 900 former federal prosecutors from both
Democratic and Republican administrations signed a letter explaining that Trump would have
been indicted for obstruction if he were not a sitting president.? As the former prosecutors noted,
the question of whether any other person would have been indicted “are not matters of close
professional judgment.”

Simply put, even valid assertions of privilege can be overcome by the public interest in
disclosure to Congress — especially in situations that involve executive misconduct. Here, the
public interest in rooting out and preventing corruption in our government and ensuring a secure
and functional election process going forward outweighs the executive interest in maintaining
confidentiality. Where particularly sensitive information is at stake, such as material that may be

5 The Mueller Report drew heavily from McGahn’s contemporaneous recollections of the President’s obstructive
behavior, which were memorialized in a daily diary kept by his chief of staff Annie Donaldson. Those notes, and
McGahn's testimonial recollections, will likely corroborate a number of Mueller’s most damning findings, including
that the President ordered McGahn to fire the Special Counsel, and later, ordered McGahn to create an internal
record denying that he attempted to fire Mueller. See, e.g., Report On The Investigation Into Russian Interference In
The 2016 Presidential Election (“Mueller Report™), Special Counsel Robert 8. Mueller 1, March 2019, available at
https//www justice.gov/storage/report.pdf, Vol. 11, at pg. 31 n.145,, n.148.

% See Peck v. United States, 514 F. Supp. 210, 213 (S.D.N.Y.), on reargument, 522 F. Supp. 245 (S.D.N.Y. 1981)
(“[Wle find that voluntary disclosure of a significant portion of the privileged matter of the Rowe Report in the
Summary waived the qualified official information privilege.”); but see Citizens for Responsibility & Ethics in
Washington, 658 F. Supp. 2d at 238 (finding that Vice President Dick Cheney's failure to invoke executive
privileges when making statements to the Special Counsel “did not preclude the White House's future reliance on
those privileges™). For an overview of the issues regarding waiver of government privileges, see Wright & Miller

§ 5692,

¥ See Muller Report, Vol. I, at pg. 4-13.

% Matt Stieb, the Most Redacted Sections of the Mueller Report, New York, Apr. 18, 2019, available at
http://nymag.com/intelligencer/2019/04/the-most-redacted-sections-of-the-mueller-report.htm|

* Statement by Former Federal Prosecutors (May 6, 2019), available at hitps://medium.com/@dojalumni/statement-
by-former-federal-prosecutors-8ab7691c2aal.

O




219

relevant to an ongoing prosecution, Congress and the executive can — as they have in the past’' —
work out an accommodation to ensure that Congress has access to the information necessary to
fulfill its constitutional responsibilities.

B. Infirmities Concerning Executive Privilege Claims Over Documents and Testimony
from Former White House Counsel Donald F. McGahn, Il

Similar arguments apply to the testimony and documents of individuals who provided evidence
and testimony to the Special Counsel and who could be called by congressional committees to
testify. This point can be illustrated by considering the subjects that former White House
Counsel Donald F. McGahn, Il might address in testimony before this committee.’? As explained
above, President Trump cannot exert executive privilege to prevent McGahn from testifying
about conversations and conduct that has already been disclosed in the Muelier Report. To the
extent that McGahn's testimony regarding any of this material was subject to executive privilege,
the privilege has been waived.

It bears emphasis that the unredacted, already publicly released portions of the Mueller Report
describe in great detail the central role played by White House Counsel McGahn in two incidents
where the President appeared to attempt obstruction of justice, and discuss several other
obstruction-related incidents where McGahn may have insight and knowledge.

First, according to the Mueller Report, in June 2017, the President sought to have McGahn
terminate Special Counsel Mueller. The Mueller Report states that after news outlets reported
that the President was under investigation for obstruction of justice, the President called McGahn
at home and directed him to call the Acting Attorney General and say that the Special Counsel
had conflicts of interest and must be removed. McGahn did not carry out the direction, however,
deciding that he would resign rather than trigger what he regarded as a potential Saturday Night
Massacre.” According to the Mueller Report, McGahn told Trump that such a call to
Rosenstein would “look like still trying to meddle in [the] investigation™ and “knocking out
Mueller” would be “[a]nother fact used to claim obstruction of justice.”*

The Mueller Report states that there is substantial evidence of each of the three elements
required for an obstruction of justice charge for this episode. With respect to whether the

31 See, e.g., Rachel Bade & John Gerstein, FBI hands over Clinton email interview summary to Congress, Politico,
Aug. 16, 2018, available at https://www.pelitico.com/story/2016/08/fbi-clinton-email-documents-to-congress-
227069 (reporting that the FBI provided the House Oversight Committee with details about the contents of
investigatory document as well as FBI interview reports); Darren Samuelsohn, Demograts want to know why Justice
Department released FBI texts, Politico, Dec. 14, 2017, available at https://www.politico.com/story/2017/12/14/fbi-
agents-text-message-justice-department-congress-democrats-297737 (reporting that DOJ released texts between two
DOJ employees that were the subject of an ongoing investigation by the department’s Inspector General).

32 The Committee noticed a hearing for McGahn’s testimony. See Oversight of the Report by Special Counsel
Robert S, Mueller, III: Former White House Counsel Donald F. McGahn, I, available at

https://judiciary house.gov/legislation/hearingg/oversight-report-special-counsel-robert-s-mueler-iii-former-white-
house,

3 Mueller Report, Vol. 11, pg. 4.

3 1d., Vol. I, pg. 81-82 (quoting Donaldson 5/31/17 Notes).
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President’s request that McGahn fire the Special Counsel constituted an obstructive act, the
Mueller Report states that “substantial evidence . . . supports the conclusion that the President
went further and in fact directed McGahn to call Rosenstein to have the Special Counsel
removed.” In addition, “This evidence shows that the President was not just seeking an
examination of whether conflicts existed but instead was looking to use asserted conflicts as a
way to terminate the Special Counsel.”*

The Mueller Report further indicates that there was likely a nexus to a qualifying proceeding
because “[s]ubstantial evidence indicates that by June 17, 2017, the President knew his conduct
was under investigation by a federal prosecutor who could present any evidence of federal
crimes to a grand jury.”?’

And finally, with respect to the President’s intent, the Mueller Report states that “[s]ubstantial
evidence indicates that the President's attempts to remove the Special Counsel were linked to the
Special Counsel's oversight of investigations that involved the President’s conduct and, most
immediately, to reports that the President was being investigated for potential obstruction of
justice.”® The Mueller Report further states that “[there also is evidence that the President knew
that he should not have made those calls to McGahn.”*

The Mueller Report also highlights a related episode that features McGahn. The Mueller Report
states that in January 2018, President Trump engaged in a multi-pronged effort to get McGahn to
make untrue statements and create false records when reports surfaced that the President had
asked McGahn to fire the special counsel. According to the Mueller Report, “[o]n January 26,
2018, the President's personal counsel called McGahn’s attorney and said that the President
wanted McGahn to put out a statement denying that he had been asked to fire the Special
Counsel and that he had threatened to quit in protest.” “° It further notes:

McGahn’s attorney spoke with McGahn about that request and then called the President's
personal counsel to relay that McGahn would not make a statement. McGahn's attorney
informed the President's personal counsel that the Times story was accurate in reporting
that the President wanted the Special Counsel removed.”!

The Mueller Report also says that President Trump asked White House Staff Secretary Rob
Porter to intervene with McGahn:

Porter told McGahn that he had to write a letter to dispute that he was ever
ordered to terminate the Special Counsel. McGahn shrugged off the request,
explaining that the media reports were true. McGahn told Porter that the President
had been insistent on firing the Special Counsel and that McGahn had planned to
resign rather than carry out the order, although he had not personally told the

¥ id, Vol. I1, pg. 88.

% Id, Vol 11, pg. 89.

d.

38 Id

% Mueller Report, Vol. I, pg. 90.

0 1d, Vol I, pg. 114. See also id., Vol. 1}, pg. 5-6.
“ 14, Vol. I, pg. 114.
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President he intended to quit. Porter told McGahn that the President suggested
that McGahn would be fired if he did not write the letter. McGahn dismissed the
threat, saying that the optics would be terrible if the President followed through
with firing him on that basis. McGahn said he would not write the letter the
President had requested.*?

Here, too, the Mueller Report states that there is evidence supporting each of the three elements
required for an obstruction of justice. With respect to the President’s request that McGahn make
false statements and create a false record, the Mueller Report considers and rejects benign
explanations of the President’s conduct and concludes that “evidence indicates that by the time
of the Oval Office meeting the President was aware that McGahn did not think the story was
false and did not want to issue a statement or create a written record denying facts that McGahn
believed to be true.”** The Mueller Report continues, “The President nevertheless persisted and
asked McGahn to repudiate facts that McGahn had repeatedly said were accurate.™

The Mueller Report further indicates that there was likely a nexus to a qualifying proceeding:
“Because McGahn had spoken to Special Counsel investigators before January 2018, the
President could not have been seeking to influence his prior statements in those interviews, But
because McGahn had repeatedly spoken to investigators and the obstruction inquiry was not
complete, it was foreseeable that he would be interviewed again on obstruction-related topics.*?
In addition, the Mueller Report states that “the President’s efforts to have McGahn write a letter
“for our records’ approximately ten days after the stories had come out — well past the typical
time to issue a correction for a news story — indicates the President was not focused solely on a
press strategy, but instead likely contemplated the ongoing investigation and any proceedings
arising from it.”*®

The Mueller Report also states with respect to the President’s intent that “[s]ubstantial evidence
indicates that in repeatedly urging McGahn to dispute that he was ordered to have the Special
Counsel terminated, the President acted for the purpose of influencing McGahn 's account in
order to deflect or prevent further scrutiny of the President's conduct towards the
investigation.”*’

Finally, the Mueller Report also notes that McGahn played a role in several other episodes
relating to the evidence of the President’s obstruction of justice, including:

s  McGahn told the President that Flynn had made a false statement and that his conduct
was potentially criminal.*® (McGahn’s testimony about what he told the President could
help explain the President’s state of mind when he met privately with FBI Director
Comey and asked Comey let Flynn go.)

“ Mueller Report, Vol. 11, pg. 116.
#1d, Vol. I, pg. 119.

44 ld

45 ]d

*1d, Vol. I pg. 119-20.

714 Vol. Hl pg. 120.

8 Mueller Report, Vol Il pg. 46.
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¢ “In early March, the President told White House Counsel Donald McGahan to stop
Sessions from recusing. And after Sessions announced his recusal on March 2, the
President expressed anger at the decision and told advisors that he should have an
Attorney General who would protect him. That weekend, the President took Sessions
aside at an event and urged him to ‘unrecuse.”**

o  McGahn counseled the president to avoid direct contacts with the Justice Department,
which the President ignored.”’

» The Mueller Report indicates that McGahn has personal knowledge of efforts by the
President to get then-Attorney General Sessions to resign: * . . . while aboard Marine One
on the way to Norfolk, Virginia, the President told Priebus that he had to get Sessions to
resign immediately.” The Mueller Report continues, “Priebus believed that the
President's request was a problem, so he called McGahn and asked for advice, explaining
that he did not want to pull the trigger on something that was ‘all wrong.” .. . McGahn
told Priebus not to follow the President's order and said they should consult their personal
counsel, with whom they had attorney-client privilege.”>' According to the Report,
“McGahn and Priebus discussed the possibility that they would both have to resign rather
than carry out the President's order to fire Sessions.”2

In each of these cases, McGahn’s testimony about materials that have alrcady been disclosed to
the public could shed light on the evidence that President Trump obstructed justice. Even if there
were a colorable claim of executive privilege, that privilege would be outweighed by the public
interest in preventing and addressing executive branch misconduct.

1II.  Conclusion

Executive privilege does not provide the President with a means to avoid congressional oversight
and accountability. As explained above, scope of valid privilege claims is narrow. A significant
portion of the conduct described in the Mueller Report is not subject to executive privilege and
the privilege has likely been waived in other cases due to the public disclosure of
communications and information. Even in cases where a valid privilege claim might lie, the fact
that the privileged material concerns presidential and executive branch misconduct strengthens
Congress’s claim that disclosure of that material is in the public interest.

“ jd, Vol 1, pg. 3.

0 7d,Vol. pg. 4.
I, Vol 11, pg. 95.

2 1d, Vol. 11, pg. 95-96.
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