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FOR THE PEOPLE: OUR AMERICAN
DEMOCRACY

THURSDAY, FEBRUARY 14, 2019

HOUSE OF REPRESENTATIVES,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The Committee met, pursuant to call, at 8:30 a.m., in Room
1310, Longworth House Office Building, Hon. Zoe Lofgren [Chair-
person of the Committee] presiding.

Present: Representatives Lofgren, Raskin, Davis of California,
Butterfield, Fudge, Aguilar, Davis of Illinois, and Loudermilk.

Staff Present: Jamie Fleet, Staff Director; Eddie Flaherty, Direc-
tor of Operations; Sean Jones, Legislative Clerk; David Tucker,
Parliamentarian; Khalil Abboud, Deputy Staff Director; Veleter
Mazyck, Chief of Staff, Office of Representative Fudge; Elizabeth
Hira, Elections Counsel; Stephen Spaulding, Elections Counsel,
Peter Whippy, Communications Director; Lisa Sherman, Chief of
Staff, Office of Representative Susan A. Davis; Evan Dorner, Office
of Representative Aguilar; Laura Doney, Office of Representative
Raskin; Jen Daulby, Minority Staff Director; Brittany Randall, Mi-
nority Professional Staff, Tim Monahan, Minority Professional
Staff; David Ross, Office of Representative Rodney Davis; Carson
Steelman, Office of Representative Walker; and Susannah John-
ston, Minority Legislative Assistant.

The CHAIRPERSON. Good morning, and we welcome our witnesses
and members. And I would like to bring the Committee on House
Administration to order and thank everyone in attendance.

Just a few housekeeping matters. We do have the funeral of our
former colleague, John Dingell, this morning, and so we are going
to have panel one prior to that, and we will reconvene around 1
o’clock for the second panel.

I will just say that I am pleased that we are having this hearing
on “For the People: Our American Democracy.” We have a distin-
guished group of witnesses who will share their insights and expe-
riences.

Before we hear from them and from the Ranking Member, I
would be remiss if I did not thank Congressman John Sarbanes for
the tremendous effort that he has made over the years for H.R. 1
that is before us.

As we know, trust in government is at a low point. We have
many challenges that we have to work on together.

One thing is that everyone in this country has a stake in how
our country works, and the way they express that is through their
vote and deciding who their government will be.
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The mechanics of our democracy—access to voting, running for
office, holding government accountable—have all undergone radical
changes in recent years, and these changes have tended to restrict
the rights of eligible voters to vote. It has made the voices of the
wealthy and powerful so loud that they can drown out the voices
of ordinary people, our neighbors and our communities.

Cutbacks to early voting, shutting down polling places, and purg-
ing eligible voters from the voter rolls all put barriers to participa-
tion to our elections, and certainly we have issues with technical
matters relative to voting and voting machines.

There is hope that we can work to restore our democratic prom-
ise, and H.R. 1 is the beginning of that. Ultimately, if we are to
address the problems that we face tomorrow, and in the years and
decades ahead, it is essential that our democracy works and the
voices of all our citizens, rich and poor, young and old, are heard
and ?eard equally. The promise of our democracy is indeed for the
people.

So I look forward to our time this morning.

I would now like to recognize our Ranking Member, Mr. Davis,
for any statement he may have.

[The statement of the Chairperson follows:]
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For the People: Our American Democracy
Chairperson Zoe Lofgren
Opening Statement

Good morning, and we welcome our witnesses and Members. I'd like to bring
the Committee on House Administration to order and thank everyone in
attendance. Just a few housekeeping matters—we do have the funeral of our former
colleague John Dingell this morning, and so we are going to have panel one prior to
that and we will reconvene around 1 o'clock for the second panel.

T'll just say that I am pleased that we are having this hearing on “For the
People: Our American Democracy.” We have a distinguished group of witnesses who
will share their insights and experiences. Before we hear from them and from our
Ranking Member, I would be remiss if I did not thank Congressman John Sarbanes
for the tremendous effort that he has made over the years for HL.R. 1 that is before
us.

As we know, trust in Government is at a low point, we have many challenges
that we have to work on together. One thing is that everyone in this country has a
stake in how our country works and the way they express that is through their vote
and deciding who their government will be.

The mechanics of our democracy—access to voting, running for office, holding
government accountable—have all undergone radical changes in recent years.
These changes have tended to restrict the rights of eligible voters to vote. It has
made the voices of the wealthy and powerful so loud that they can drown out the
voices of ordinary people, our neighbors and our communities.

Cutbacks to early voting, shutting down polling places, and purging eligible
voters from the rolls all put barriers to participation to our elections and certainly
we have issues with technical matters relative to voting and voting machines. There
is hope that we can work to restore our democratic promise and H.R. 1 is the
beginning of that.

Ultimately, if we are to address the problems that we have tomorrow, and in
the years and decades ahead, it is essential that our democracy works and the
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voices of all our citizens, rich and poor, young and old are heard and heard equally.
The promise of our democracy is indeed For the People.
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Mr. DaAvis of Illinois. Thank you, Madam Chairperson.

Welcome to the new members of the Committee. Glad to have
you here.

This is a great debate. America’s election system, as I think ev-
erybody in this room can attest, can always be improved. While
there are some reforms and provisions in H.R. 1 where I believe
Republicans and Democrats can find common ground, there are
several provisions that I simply find egregious, and I cannot sup-
port H.R. 1 in its current form because of those.

We should all share a common goal of ensuring our elections be
open, free, fair, and functioning with the highest level of integrity,
and, unfortunately, I don’t believe H.R. 1 is going to accomplish
that goal.

This bill was drafted without any consultation of Republican
Members of Congress, without any consultation of Republican
members even on this Committee, and there are only three of us.
Introducing one-sided election reform is not the way to create posi-
tive and effective change for our Nation’s election system.

Now, I mentioned the egregious provisions in H.R. 1. One of the
most egregious ones is that it creates a six-to-one government
match to any small dollar campaign contributions up to $200. So
when my good friend Pete Aguilar over there gives me 200 bucks
in my next campaign—

Mr. AGUILAR. It won’t happen.

Mr. DAvis of Illinois. It won’t now because the Federal Govern-
ment will take your tax dollars and match that with $1,200. Of
course it won’t happen now.

But you know what, those are some of the things that I don’t
think the American people understand about this bill where their
tax dollars are going to go help put more money into politics when
we are hearing from the American people we want to take money
out of politics. I just find it hard to believe the average American
taxpayer is going to want the taxpayers to create a political can-
didate’s ATM.

This matching program would also apply to Presidential cam-
paigns with a limit of $250 million of Federal taxpayer dollars to
each candidate running for President’s campaign. I don’t know if
any on the other side of the aisle in this room are planning to run
for President, but they would be eligible for—if there are 20 can-
didates in the Democratic primary in this next Presidential elec-
tion, let’s just say that is $5 billion of Federal funding that these
candidates can use to create campaign ads, hold events, and travel
on taxpayer dollars.

Now I am understanding why, when we tried to abolish the Pres-
idential Election Campaign Fund to put $370 million-plus into pay-
ing down the debt or pediatric cancer research 2 years ago, that
this Committee voted to send that when we were in the majority
on a partisan ballot.

Not only will the Federal Government match campaign donations
through H.R. 1, but it is going to also create a new government
program that is going to create subsidies, a voucher pilot program
that provides eligible voters with $25 to give to a political can-
didate. We need another government program to put more money
into politics with no limitations?
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Once you open the door to public financing, it is never enough.
It is another way that money and politics is corrosive, something
that my Democratic colleagues and Republican colleagues say they
want to expose and remove from our political system.

I would also like to remind my colleagues that we still have not
seen the CBO score for H.R. 1. I just mention this simple math,
$5 billion just for Presidential candidates. With all the taxpayer
dollars from these provisions alone, I am curious to know how
much it would cost taxpayers for the entire bill to be implemented,
not just one provision.

Another reason I cannot support H.R. 1 in its current form is it
is increasing the election system’s vulnerability by failing to imple-
ment necessary checks and balances regarding who is eligible to
register to vote. H.R. 1 will force States like Washington, Illinois,
Georgia, California, North Carolina to implement systems that may
continue to burden our local officials and take away our States’
rights, their constitutional responsibilities to run elections.

We don’t want H.R. 1 taking power away from the States given
to them by the Constitution. We don’t want H.R. 1 to place voters
at risk by forcing States to adopt subjective practices that allow for
things like signature verification as proof of eligibility without any
safeguards ensuring that those who are eligible to vote are the ones
that are going to vote.

H.R. 1 creates a false sense of security by federalizing and cen-
tralizing our election system, and I think it makes it more vulner-
able to an attack. Well, we can look no further than former Presi-
dent Obama, who said: “There is no serious person out there who
would suggest somehow that you could even rig America’s elec-
tions, in part because they are so de-centralized and the number
of votes involved.”

H.R. 1 demonstrates the increasing Federal control of elections
through numerous reporting requirements, and we want to make
sure that the oversight authority of the Election Assistance Com-
mission, the Department of Homeland Security, and the Depart-
ment of Justice remain true as they are today.

Finally, it is just a constitutional overreach that places limits on
free speech protected by the First Amendment. And as I have al-
ready mentioned, it also violates the separation of powers by Con-
gress by mandating ethics standards for the Supreme Court.

Bipartisan election reforms can happen, but not with Repub-
licans not even being consulted when a 571-page bill is thrown
right at us. And I would argue many of the entire Democratic Cau-
cus who cosponsored this bill may be having second thoughts when
they realize some of the egregious provisions that are in there be-
fore they probably read it.

With that, Madam Chairperson, thank you. I yield back.

[The statement of Mr. Davis of Illinois follows:]
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For the People: Our American Democracy
Ranking Member Rodney Davis
Opening Statement

America’s election system can always be improved. While there are some
reforms and provision in H.R. 1 where I believe Republicans and Democrats can
find common ground, there are several provisions that I simply find egregious, and [
cannot support H.R. 1 in its current form.

We should all share a common goal of ensuring our elections be open, free,
fair, and functioning with the highest level of integrity. FL.R. 1 in this current form
will not accomplish this goal. FL.R. 1 was drafted without the input of Republican
Members of Congress, without the Republican Members who serve on this very
panel. Introducing one-sided election reform is not the way to create positive and
effective change for our Nation’s election system.

One of the more egregious provisions in H.R. 1is that it createsa 6 to 1
government match to any small-dollar campaign contributions up to $200. For
example, when Pete Aguilar sends me his annual check for $200, the federal
government is going to send my campaign $1200. I find it hard to believe that the
average American taxpayer would want their tax dollars going to a political
candidate whom they don’t support. Since when does the federal government serve
as a candidate’s ATM?

This matching program would also apply to presidential campaigns with a limit of
$250 million of federal dollars per each candidate’s campaign. If there are 20
candidates in an election who reach that limit, that's § 5 billion dollars of federal
funding that presidential candidates can use to create campaign ads, hold events,
and travel on taxpayer dollars. Not only will the federal government match
campaign donations through H.R. 1, but it will create new donations through public
subsidies. H.R. 1 creates a voucher pilot program that provides eligible voters with
$25 to donate to a political candidate.

Once you open the door to public financing, it's never enough. It's simply
another way that money in politics is corrosive, something that my Democratic
colleagues say they want to expose and remove from our political system.
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T'd also like to remind my colleagues that we still have not seen the CBO
score of H.R. 1. With all of the taxpayer dollars from these provisions alone, I'm
curious to know how much it would cost the taxpayers should H.R. 1 be
implemented.

Another reason I cannot support H.R. 1 in its current form is it’s increasing
the election system’s vulnerability by failing to implement the necessary checks and
balances regarding who is registering to vote. H.R. 1 will force states to adopt new
voter registration policies, including automatic, online, and same-day registration.
While states are told they must implement these new registration policies, state
and local officials are severely limited in their right to maintain the accuracy of
their own voter registration rolls.

Aside from these new registration practices, H.R. 1 would implement 15 days
of early voting, a federal holiday for Election Day, and no-excuse absentee voting
and provisional ballots. These practices of expanding voter registration or
expending the ways eligible voters can vote are not the concern, but the concern is
the security of these practices. H.R. 1 forces states to implement these practices
without providing any additional safeguards. H.R. 1 will force states to implement
systems that may continue to burden local officials and take away our state’s rights,
their Constitutional responsibilities to run elections.

H.R. 1 is placing voters at risk by forcing states to adapt to subjective
practices that allow for signature verification as proof of eligibility, What else can
we expect from a bill that disregarded the state and local election officials who are
responsible for administering the elections in this country? I think we can agree
across the aisle that every American deserves to have their vote counted, but
shouldn’t we also ensure those voters are protected? H.R. 1 creates a false sense of
security by federalizing and centralizing our election system, making it more
vulnerable to attack. We have to look no further than President Barack Obama,
who said, “There is no serious person out there who would suggest somehow that
you could even rig America’s elections, in part because they're so decentralized, and
the numbers of votes involved.”

H.R. 1 demonstrates the increasing federal control of elections through
numerous new reporting requirements for election officials, including gathering
race and ethnicity data on voters. It would give more power over elections and
oversight authority to the Election Assistance Commission, the Department of
Homeland Security, and the Department of Justice. Finally, HR. 1is a
Constitutional overreach. It places limits on free speech, protected by the First
Amendment; impedes states’ ability to determine their registration and voting
practices, as protected under Article 1, Section 4 of the Constitution, as I've already
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mentioned; and violates separation of powers by Congress mandating ethics
standards for the Supreme Court.

Bipartisan election reforms are necessary to improve voting access and
election security, but that's not going to be accomplished through H.R. 1. We should
try to work together on this panel in a real, bipartisan fashion to create effective
election reform that will benefit the American people. Every American’s vote should
be counted and protected.
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state and local election officials are severely limited in their right to maintain the accuracy of
their own voter registration rolls.

Aside from these new registration practices, H.R. I would implement 15 days of early voting, a
federal holiday for Election Day, and no-excuse absentee voting and provisional ballots.

These practices of expanding voter registration or expanding the ways eligible voters can vote
are not the concern, but the concern is the security of these practices. H.R. 1 forces states to
implement these practices without providing any additional safeguards.

H.R. 1 will foree states to implement systems that may continue to burden local officials and
take away our state’s rights, their constitutional responsibilities to run elections,

H.R. 1 is placing voters at risk by forcing states to adapt to subjective practices that allow for
signature verification as proof of eligibility.

What else can we expect from a bill that disregarded the state and local election officials who are
responsible for administering the elections in this country? I think we can agree across the aisle
that every American deserves to have their vote counted, but shouldn’t we also ensure those
votes are protected?

H.R. 1 creates a false sense of security by federalizing and centralizing our election system,
making it more vulnerable to attack. We have to look no further than President Barack Obama,
who said, “There is no serious person out there who would suggest somehow that you could even
rig America’s elections, in part because they’re so decentralized, and the numbers of votes
involved.”

H.R. 1 demonstrates the increasing federal control of elections through numerous new reporting
requirements for election officials, including gathering race and ethnicity data on voters. It would
give more power over elections and oversight authority to the Election Assistance Commission,
the Department of Homeland Security, and the Department of Justice.

Finally, HR 1 is a constitutional overreach. It places limits on free speech, protected by the First
Amendment; impedes states’ ability to determine their registration and voting practices, as
protected under Article 1, Section 4 of the Constitution, as I've already mentioned; and violates
separation of powers by Congress mandating ethics standards for the Supreme Court.

Bipartisan election reforms are necessary to improve voting access and election security, but
that’s not going to be accomplished through H.R. 1. We should try to work together on this panel
in a real, bipartisan fashion to create effective election reform that will benefit the American
people.

Every American’s vote should be counted and protected.
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The CHAIRPERSON. Thank you. The gentleman yields back.

We will now go to our witnesses. I would ask unanimous consent
that all Members have 5 legislative days to revise and extend their
remarks, and written statements may be part of the record. And
with no objection, that is ordered.

We have 5 minutes for each witness to testify. As noted, your
written statements will be made a part of the record. I would like
to introduce the witnesses now.

First, we have Chiraag Bains, who is the Director of Legal Strat-
egies at Demos. Wendy Weiser, the Director of the Democracy Pro-
gram at the Brennan Center for Justice at the NYU School of Law.
Fred Wertheimer, who is the President of Democracy 21 and a
longtime advocate for ethics in government. And the Honorable
Kim Wyman, the Secretary of State of the State of Washington.
Welcome.

Thank you all for coming.

We will now start with Mr. Bains.

Mr. Bains, you are recognized for 5 minutes.

STATEMENTS OF CHIRAAG BAINS, DIRECTOR OF LEGAL
STRATEGIES, DEMOS; WENDY WEISER, DIRECTOR, DEMOC-
RACY PROGRAM, BRENNAN CENTER FOR JUSTICE AT NYU
SCHOOL OF LAW; FRED WERTHEIMER, PRESIDENT, DEMOC-
RACY 21; AND THE HONORABLE KIM WYMAN, SECRETARY OF
STATE, STATE OF WASHINGTON

STATEMENT OF CHIRAAG BAINS

Mr. BAINS. Thank you Chairperson Lofgren, Ranking Member
Davis, and all the members of the Committee, for the opportunity
to testify today. My name is Chiraag Bains, and I am Director of
Legal Strategies for Demos, a civil rights organization that cham-
pions ways to address inequity in our political and economic sys-
tems, putting communities of color at the center of how and why
we do our work.

I am also the child of immigrants. I took the citizenship test and
naturalized at age 18, raising my right hand and pledging to sup-
port the Constitution. Over time, each member of my family fol-
lowed, right on through to my 99-year-old grandfather, who is
proud to be able to cast his vote.

As new Americans learn, the promise of this country is that
every person has a voice and every person ought to be counted. Our
history has been one of struggle to make that promise a reality
particularly when it comes to race.

From the dispossession of native peoples, to slavery, to Jim
Crow, to the Chinese Exclusion Act, to the War on Drugs, we have
often fallen short. Today, voting rights are under attack and our
big money political system allows billionaires and corporations to
drown out the voices of everyday Americans.

These dynamics have serious racial equity consequences. The
problems that are most pressing for people of color—economic in-
equality, education disparities, police abuse, just to name a few—
are sidelined or exacerbated.

The For the People Act takes a comprehensive approach to voting
and campaign finance reform. First, our democracy is stronger
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when more people participate. But voter suppression poses a clear
and present danger to our system.

One increasingly common tactic is aggressive voter purges. Last
year Demos won an injunction to stop Indiana from removing thou-
sands of voters from the rolls, without notice, based on Crosscheck,
a program that purports to identify people who have moved out of
State, but is wrong an estimated 99 percent of the time based on
academic research.

Just last week, we sued Texas to stop the State from purging
voters. Texas’ Secretary of State announced that up to 95,000 non-
citizens are registered and up to 58,000 have voted. The State at-
torney general and President Trump quickly fired off tweets alleg-
ing voter fraud.

That claim is false. The overwhelming majority, if not all, of
these individuals are naturalized citizens like our client, Nivien
Saleh. Nivien, who describes the Declaration of Independence as
“the greatest political document I can imagine,” was horrified to
find herself on the list. She told us she felt apprehensive, insulted,
and angry that her registration could be canceled.

We also sued Ohio over the practice of targeting infrequent vot-
ers for purging. Ohio turned voting into a use-it-or-lose-it right.

That also had a discriminatory impact. Voters in majority black
neighborhoods were purged at over twice the rate as voters in ma-
jority white neighborhoods in Cincinnati. Due to a court order,
7,500 wrongly purged Ohioans were able to vote in the 2016 elec-
tion.

Now, unfortunately, the Supreme Court later upheld the pro-
gram five to four. H.R. 1 would correct the Court’s mistake and en-
sure that voters are removed only based on reliable evidence.

Voter suppression has been on the rise in other ways since the
Supreme Court gutted the Voting Rights Act in 2013. At least 23
States have passed new restrictive voting laws—photo ID, cuts to
early voting, polling place closures. And now, under President
Trump, the Justice Department, where I worked for 6% years, has
slowed voting rights enforcement, even switching sides in key
cases.

For these reasons it is critical that H.R. 1 commits to restoring
the Voting Rights Act, and it has proactive measures, like auto-
matic voter registration and same-day registration, that ensure
more Americans can take part in our elections.

Now we also must curb the distorting influence of money in poli-
tics. Less than a 1 percent of the population provides the majority
of campaign funds. Just 25 people poured $600 million into the
2016 election. This donor class is overwhelmingly white, wealthy,
and male, and its policy preferences are far out of step with those
of communities of color and working people of all backgrounds.

Our big money political system also functions as a barrier to
entry for candidates of color because they lack access to the same
networks of rich friends and business associates that white can-
didates have access to. When candidates do run, they raise on aver-
age 47 percent less than their white counterparts.

This Act would curb the influence of big money in politics in our
elections through the small-donor match program and the democ-
racy voucher program.
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America’s brightest moments have involved welcoming people
into the political process. The For the People Act fits into that tra-
dition. It will do more than any legislation since the civil rights era
to build a truly inclusive democracy. Demos strongly supports it.

[The statement of Mr. Bains follows:]



14

Déemos

Written Testimony of

Chiraag Bains
Director of Legal Strategies
Démos

Hearing: “For the People: Our American Democracy”

Committee on House Administration
U.S. House of Representatives

Longworth House Office Building
Room 1310

February 14, 2019

L INTRODUCTION

Thank you, Chairperson Lofgren, Ranking Member Davis, and all members of the Committee,
for the opportunity to testify in support of H.R. 1, the For the People Act—the boldest and most
comprehensive proposal to strengthen our democracy since the aftermath of Watergate.

My name is Chiraag Bains, and I am Director of Legal Strategies for Démos. D&mos is a public
policy and advocacy organization working for an America where we all have an equal say in our
democracy and an equal chance in our economy. Our name—meaning “the people”—is the root
word of democracy, and it reminds us that, in America, the true source of our greatness is the
diversity of our people.

We at Démos stand in strong support of the For the People Act, a visionary bill that can
transform our democracy by addressing the deep political, racial, and economic inequalities that
hold us back.

The bill would strengthen voting rights by expanding access to the polls, modernizing voter
registration, requiring independent redistricting, and protecting voters from aggressive purging—
including by correcting the Supreme Court’s wrongheaded 5-4 decision in Démos’ case against
Ohio’s use-it-or-lose-it system, Husted v. A. Philip Randolph Institute. It would commit to
restoring the full protections of the Voting Rights Act, the evisceration of which in Shelby v.
Holder has unleashed restrictive voting laws across the country, and make findings related to
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structural democracy reforms like DC statehood and voting rights in the territories. The
legislation would also curtail the corrupting role of big money in politics, which drowns out the
voices of everyday people, and promote more equitable ways to finance federal campaigns. It
incorporates the Government By the People Act, which Démos has long supported and which
would amplify the voices of small-dollar donors and allow more candidates of color and low-
income candidates to run on the issues that matter to their constituents. And the bill would put
new ethics restrictions in place for federal officials at a time when we badly need them.

1t is fitting that the For the People Act address both voting rights and the role of big money in
politics in the same legislative package, because they are truly two sides of the same coin.
Whether Americans of all races are fighting for access to the ballot box or to curb the outsized
influence of a tiny slice of wealthy donors over who runs for office and who wins elections, the
fight is essentially to become a full member of society with an equal say over the decisions that
affect our lives.

Voter suppression—sometimes through blatantly racist maneuvers, sometimes through
sophisticated, ostensibly race-neutral tactics—poses an existential threat to our democracy. We
must put a stop to these practices and protect the fundamental right to vote. The vote lacks its full
meaning, however, if voters cannot cast their ballots for candidates who reflect the priorities of
everyday Americans. For generations, communities of color and working-class people have gone
unseen by politicians who court rich individual donors and corporate interests. The high cost of
running for office has also been a barrier to entry for candidates of color, resulting in a political
class that is disproportionately white. Moreover, the combination of voter suppression and big
money in politics has serious racial equity consequences. The problems that are most pressing
for people of color—economic inequality, education disparities, police abuse, to name a few—
are sidelined, neglected, and in some cases, made worse.

In short, our democracy faces substantial and complicated challenges. It will take a big
legislative package to address them. H.R. 1, the For the People Act, has the range and depth to
help us build the truly inclusive democracy that Americans deserve.

I VOTING RIGHTS
A. Voting rights are under attack, and we must fully restore the Voting Rights Act.

When it passed the Voting Rights Act (VRA) in 1965, Congress took a major step toward
fulfilling the promise of the Fifteenth Amendment that no citizen would be denied the right to
vote “on account of race, color, or previous condition of servitude.”’ The centerpiece of the Act
was a provision requiring certain states and other jurisdictions to get approval from the federal
government before making any changes to their voting practices and procedures. This
“preclearance” protection applied to jurisdictions with a history of voting discrimination and
helped to protect the right to vote for marginalized populations. Five years ago, in Shelby County
v. Holder, the Supreme Court struck down the formula used to determine what jurisdictions were
subject to preclearance, declaring that “[o}ur country has changed” and voting discrimination
was no longer a major concern. In a 5-4 decision split along ideological lines, the Court stripped

PU.S. Const. amend. XV,



16

voters in nine states and dozens of counties and municipalities of the protection Congress had put
: 2
in place.

Since Shelby County, at least 23 states have implemented new restrictions on voting, including
onerous ID measures, cuts to early voting, and polling place closures.’ By 2018, 34 states had
some form of voter ID law on their books; 17 of those requested photo IDs,* to which roughly 11
percent of the American population does not have access.” That 11 percent is disproportionately
comprised of voters of color, seniors, or low-income citizens.

We know these restrictive laws keep voters of color from full participation in our democracy.
Recent survey research shows that black and Latino voters are three times as likely as white
voters to encounter hurdles when trying to vote. They are more likely to be unable to take time
off from work to go to the polls, be told that they do not have a proper form of ID, discover that
their name is not on the list of registered voters, and be harassed or bothered at the polls.®

The following cases studies provide evidence that voter suppression is on the rise:
North Carolina

North Carolina’s photo ID law—passed as part of a larger package slashing strong elections
reforms, including early voting and same-day registration, immediately after the Supreme Court
decided Shelby County—had both the intent and effect of disenfranchising black voters. Court
documents showed that legislators had requested from county officials information as to which
demographic groups had access to which IDs, and that only those IDs whites had greater access
to made it into the list of approved forms of voter ID. As the Fourth Circuit Court of Appeals

2 Shelby County v. Holder, 570 U.S. 529 (2013).

3 Eric Badner, Discriminatory Voter Laws Have Surged in Last 5 Years, Federal Commission Finds, CNN POLITICS,
September 12, 2018, available at https://www.cnon.com/2018/09/12/politics/voting-rights-federal-commission-
election/index . html.

4 National Conference of State Legislatures, Voter Identification Requirements — Voter ID Laws, available at
http:/www.neslorg/researchielections-and-campaigns voter-id.aspx. Of the 17 states requesting photo 1D to vote, 7
of those have strict requirements, meaning that, unless a voter produces ID at the polls or at an elections office
within a prescribed period of time post-election, that vote will not be counted. Additionally, one of the biggest
problems with voter photo ID laws is that, even if they are not strict, they often produce much confusion. For
example, even though Texas’s strict voter photo [D law was not in place for the 2016 or 2018 elections, many
would-be voters reported confusion as to what documentation they needed to vote. Many stayed home. Poll workers
too were confused about the requirements, leading to long lines and disenfranchisement. See Jessica Huseman,
Texas Voter ID Law Led to Fears and Failures in 2016 Election, PROPUBLICA, May 2, 2017, available at
https:Zwww.propublica.org article texas-voter-id-law-led-to-fears-and-failures-in-201 6-election.

% See Keesha Gaskins and Sundeep lyer, The Challenge of Obtaining Voter Identification, Brennan Center for

Elderly, WASH. POST, May 23, 2016, available at hups/: www washinglonpost.com/politics/courts law/getting-a-
photo-id-so-you-can-vote-is-easy-unless-voure-poor-black-latino-or-elderlv/2016/05/23/8d54 74ec-201D- 1 1e6-8690-
f14¢a9de2972_story.html?utm_term=.9911008¢a3bl.

$ Alex Vandermaas-Peeler et al., dmerican Democracy in Crisis: The Challenges of Voter Knowledge,
Participation, and Polarization, PUBIC RELIGION RESEARCH INSTITUTE (July 17, 2018),
httpsy//www.prri.org/research’ American-democracy-in-crisis-voters-niidterms-trump-election-2018/.
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noted, legislators there “target{ed] African-Americans with almost surgical precision.””’ Because
the full protections of the VRA haven’t yet been restored, North Carolina attempted once again
to create the electorate of its choosing through a new photo ID law that it passed in the lame-
duck period after the 2018 election. Restoration of the VRA could have prevented this.

Texas

On the same day the U.S. Supreme Court eviscerated protections for voters of color in Shelby v.
Holder, the Texas legislature introduced the country’s most antagonistic 1D bill against black and
brown voters, demanding as a prerequisite to voting one of several photo 1Ds that hundreds of
thousands of Texas voters lack. The Fifth Circuit upheld the lower court’s finding that the law—
which permitted a voter to cast a ballot after showing a gun permit but not a state university-
issued ID—had a discriminatory effect on voters of color. Rather than scrap the law altogether,
Texas legislators reworked the legislation to keep many provisions in place, which the appellate
court upheld for the 2018 election.

Georgia

Many have called Georgia “ground zero” for vote suppression, and with good reason. For years,
former State Secretary Brian Kemp, now Governor, targeted for removal from voter registration
rolls individuals who had missed just a couple of federal elections. As a result, hundreds of
thousands of legitimate voters have been cut from the rolls and, unless they re-registered, were
precluded from voting in 2018. Right before the midterm, moreover, the Secretary of State’s
office placed 53,000 voter registration applications—70 percent of which belonged to black
voters—in “pending” status. Georgia’s “Exact Match” law, which requires information from
voter registration applications to match up exactly with other state agency records, enabled
elections officials to avoid processing records with even slight mis-matches (such as the
omission of a hyphen).* More often than not, county and agency error is to blame for the
mismatches.’ Had it not been for a successful lawsuit filed by advecacy groups,'® tens of
thousands of Georgians would have lost their right to vote in the 2018 midterm elections.
Litigation helps restore rights on a case-by-case basis, but comprehensive reform, as provided for
in the For the People Act, would prevent much of this illegal behavior from occurring in the first
place.

Because of these ongoing attempts to suppress the vote, particularly for voters of color, Démos
calls for full restoration of the Voting Rights Act’s protections, and we applaud HR. 1’s
inclusion of Subtitle A in Title II reaffirming Congress’s commitment to restore the Voting
Rights Act.

7 Adam Liptak and Michael Wines, The Challenge of Obtaining Voter Identification, N.Y. TIMES, May 15, 2017,
available at https:// www.nytimes.com/2017:05: 1 S/us/politics voter-id-laws-supreme-court-north-carolina html

# Miriam Valverde, Georgia's “Exact Match” Law and the Abrams-Kemp Governor’s Election, Explained, VOX
(Oct. 19, 2018), available at hitps:'www.politifact.com/georgia‘article 2018-oct 19: georgias-exact-match-law-and-
{t$-1mpact: volers-gov:,

91d.

19 See Complaint, Ga. Coalition for the People’s Agenda v. Kemp, available at hitps:’/lawyerscommitteg.org/wp-
content/uploads/2018/10:Georgia-exact-match-complaint-.pdf.
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B. Voter purges and intimidation are, increasingly, used as suppressive tactics
against voters of color.

1. Voter purges
Over the past several years, handfuls of states have made voter registration—already a

burdensome requirement-—even more restrictive. Examples from Démos’ litigation in Ohio,
Indiana, and Texas show how purges exclude voters of color from the political process.

Ohio

Last year, the U.S. Supreme Court considered Husted v. A. Philip Randolph Institute, a case
challenging Ohio’s practice of using non-voting to initiate a voter purge process. Overturning the
Sixth Circuit’s decision, the Court held that practices like Ohio’s do not violate the National
Voter Registration Act’s (NVRA) prohibition on roll-maintenance programs or activities that
“result in the removal of the name of any person” from the registration rolls “by reason of the
person’s failure to vote.”!!

Members of Congress made clear during Supreme Court briefing that Section 8 of the NVRA
was designed to prevent purge practices like Ohio’s.!”? H.R. 1 would amend Section § of the
NVRA to address the Husted decision and prohibit states from initiating a purge procedure based
on non-voting—a metric that simply does not reliably indicate that a voter has moved, and the
use of which disproportionately targets, removes, and disenfranchises traditionally marginalized
persons from the registration rolis.

As numerous amici in Husted explained, barriers to voting such as transportation issues,
inflexible work schedules, care-giving responsibilities, illnesses, inaccessible polling locations,
and language access problems can disproportionately prevent persons of color, housing-insecure
individuals, persons with disabilities, low-income individuals, older voters, and persons with
limited English proficiency from making it to the polls to vote.'3 Using a person’s failure to vote
to initiate a removal process will therefore disproportionately target such groups and result in
their subsequent removal from the registration rolls. This was borne out in an analysis of the
number of infrequent voters purged in Hamilton County, Ohio from 2012 through 2015, which
found that “African-American-majority neighborhoods in downtown Cincinnati had 10 percent

Y Husted v. A. Philip Randolph Institute, 138 S. Ct. 1833, 1841-46 (2018): see also 52 U.S.C. § 20507(b)(2).

2 Brief of Certain Members of the Congressional Black Caucus as Amici Curiae in Support of Respondents, Husted
v. 4. Philip Randolph Institute, Case No. 16-980 (U.S. Supreme Court Sept. 22, 2017).

13 See generally, e.g., Brief of Amici Curiae National Association for the Advancement of Colored People and the
Ohio State Conference of the NAACP in Support of Respondents, Husted v. 4. Philip Randolph Institute, Case No.
16-980 (U.S. Supreme Court Sept. 22, 2017) (“NAACP Br.”); Brief of National Disability Rights Network,
Disability Rights Ohio, AARP, AFL-CIO, SEIU, Democracy Initiative, National Coalition for the Homeless,
Columbus Coalition for the Homeless, and Miami Valley Voter Protection Coalition as Amici Curiae in Support of
Respondents, Husted v. A. Philip Randolph Institute, Case No. 16-980 (U.S. Supreme Court Sept. 22, 2017); Brief
of Asian Americans Advancing Justice I AAJC, National Association of Latino Elected and Appointed Officials
Education Fund, LatinoJustice PRLDEF, and Seventeen Other Organizations as Amici Curiae in Support of
Respondents, Husted v. A. Philip Randolph Institute, Case No. 16-980 (U.S. Supreme Court Sept. 22, 2017); see
also Brief of Current and Former Ghio Elections Officials as Amici Curiae in Support of Respondents, Husted v. A.
Philip Randolph Institute, Case No. 16-980, at 5-6 (U.S. Supreme Court Sept. 22, 2017) (“Election Official Br.”).
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of their voters removed due to inactivity, compared to only four percent of voters in a suburban,
majority-white neighborhood.”*

Indiana

In 2017, Indiana adopted a law requiring elections officials to purge voters on Crosscheck’s list
of “Potential Double Registrants” without first notifying them or offering a chance to correct or
verify Crosscheck’s information. Crosscheck, the brainchild of former Kansas Secretary of State
Kris Kobach, purports to identify people who register and vote in multiple states. But its formula
for matching voter registration records across more than half the states is fundamentally flawed,
resulting in millions of people being falsely flagged as double registrants. According to a 2008
study,' finding different people with identical first names, last names, and date of birth—the
only criteria Crosscheck uses to flag duplicate registrations, even when other information
conflicts—is surprisingly common. What is not surprising is that Crosscheck is wrong an
estimated 99 percent of the time.'® Once voters have been flagged under this flawed formula,
they are then subjected to scrutiny and can be purged from the voter rolls.

In a major win for Indiana voters, U.S. District Judge Tanya Walton Pratt granted D&mos’
motion for a preliminary injunction in Common Cause v. Lawson and blocked the law. Had it
gone into effect, though, many voters would not have learned they’d been purged until they
showed up at the polls. But voters in Ohio don’t have the same protection as Hoosiers do. And
the problem with the Supreme Court’s holding in Husted is that now any state can adopt these
sorts of practices, without strong legislation prohibiting them.

Texas

Just last week, DEmos and its partners filed a lawsuit and an emergency motion to stop Texas
from discriminating against voters of color and purging naturalized citizens who are eligible to
vote from the voter rolls. David Whitley, Texas’s Secretary of State, recently made highly
publicized accusations that 95,000 non-citizens may be registered to vote and that 58,000 may
have actually voted in the state’s elections, based on DMV records. That claim is false. It is
based on data the state knows is flawed, and it ignores the reality that many people who were
lawfully in the country when they applied for a driver’s license or state ID, years ago, have now
become naturalized citizens—entitled to full voting rights under our Constitution.

That did not stop Texas Attorney General Ken Paxton from issuing a reckless “VOTER FRAUD
ALERT” and President Donald Trump tweeting about voter fraud and calling it “just the tip of
the iceberg.” Moreover, the Secretary has encouraged county election officials to send notices to
these individuals and, if they don’t respond with documentary proof of citizenship within 30
days, purge them from the voting rolls.

4 NAACP Br., supra note 13, at 18 (referencing Andy Sullivan & Grant Smith, Use it or Lose it: Qccasional Ohio
Voters May Be Shut Out in November, Reuters (June 2, 2016), hitp://www.reuters.com/article/us-usa-
votingrightsohio-insight/use-it-or-lose-it-occasional-ohio-voters-may-be-shut-outin-november-idUSKCNOYO19D).
!5 Michael P. McDonald and Justin Levitt, Seeing Double Voting: An Extension of the Birthday Problem, 7
ELECTION L.J. 111 (2008), available at hitps://papers.ssmn.conysold/papers.cfm?abstract_id=997888.

16 Sharad Goel et al., One Person, One Vote: Estimating the Prevalence of Double Voting in U.S. Presidential
Elections (Oct. 24, 2017), available at https:/ scholar.harvard edu/files/morse/files/ Iplv.pdf.

6




20

These heedless accusations have left thousands of naturalized citizens outraged and fearful that
their hard-won right to vote is in jeopardy. Nivien Saleh, a Harris County voter and one of our
clients, gained her citizenship in January 2018, after living lawfully in the U.S. under a student
visa and then an H1B visa since 1997. In a declaration filed with the court, Ms. Saleh describes
her experience voting for the first time in the March 2018 Texas primaries as “the culmination of
many years of hard work” and “an experience I will always remember.” Finding herself wrongly
accused of unlawfully registering to vote has left Ms. Saleh “apprehensive, insulted and angry.”
She explains, “I have worked hard to be a productive, law-abiding citizen,” and says that the
Secretary’s false accusation “disturbs me deeply.”

Attempts to purge eligible voters from the rolls—as we’ve seen recently in Ohio, Indiana, and
Texas—undo the work that goes into registering eligible citizens. Numerous states have noted
that “voter inactivity is a poor measure to identify ineligible voters™ and that “[t}here is no
pressing need for States to target nonvoters,” as much more credible evidence exists to determine
if a voter has become ineligible.'” Amending Section 8 of the NVRA to prevent states from using
non-voting alone to initiate removal procedures would uphold the NVRA’s expressed purposes
of increasing the number of citizens registered to vote, increasing participation, and “ensure that
accurate and current voter registration rolls are maintained.”'® It would also help prevent
qualified voters from being removed from the registration rolls and becoming disenfranchised.

If Congress is committed to voter registration reform, then it must also preserve those
registrations through protections against aggressive attempts to remove them from the rolls. HR.
1 takes a holistic approach to registration and appropriately includes Title I, Subtitle A, Part 4 on
conditions for removal on the basis of interstate cross-checks and Title 1], Subtitle F with a
section on saving voters from purging.

2. Intimidation at the polling place

In our 2012 report Bullies at the Ballot Box,' Démos and Common Cause highlighted the impact
that illegal interference and intimidation can have on cligible voters at the polls. Organizers
affiliated with True the Vote, for example, have claimed that their goal is to train one million
poll watchers to challenge and confront other Americans as they go to the polls. They say they
want to make the experience of voting “like driving and seeing the police following

17 Brief for the States of New York, California, Connecticut, Delaware, Hawai’i, Tllinois, lowa, Kentucky,
Maryland, New Mexico, Oregon, and Washington, and the District of Columbia, as Amici Curiae in Support of
Respondents, Husted v. A. Philip Randolph Institute, Case No. 16-980, at 11-12 (U.S. Supreme Court Sept. 22,
2017); see also Election Official Br., supra note 13, at 2 (“Ohio elections officials implement other mechanisms that
do in fact protect against ineligible voters staying on the rolls, while at the same time ensuring that eligible voters
remain registered. And, if the State wanted to further increase the accuracy of the voting rolls, there are other more
targeted measures that could be adopted without disenfranchising duly registered Ohioans. By contrast, abstaining
from casting a ballot has nothing to do with an Ohio voter’s eligibility to vote.”); see also id. at 9-11 (discussing
other methods of roll maintenance that are already, and could be, used).

1852 U.8.C. § 20501(b)(1)-(2), (4).

19 117 KENNEDY ET AL., DEMOS & COMMON CAUSE, BULLIES AT THE BALLOT BOX (2012), available at
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you.”?® There is a real danger that voters will face overzealous volunteers who take the law into
their own hands to target voters they deem suspect.

Even in states with clear legal boundaries for challengers and poll watchers, too often these
boundaries are crossed. Laws intended to ensure voting integrity are instead used to make it
harder for eligible citizens to vote—particularly those in communities of color. Moreover, the
laws of many states fall short when it comes to preventing improper voter caging and challenges.
This should concern anyone who wants a fair election with a legitimate result that reflects the
choices of all eligible Americans. There is no place for bullies at the ballot box, and government
has a responsibility to protect voters from illegal interference and intimidation.

Clear rules can help prevent interference with voter rights. That’s why Subtitles C and D from
Title lof H.R. 1 on preventing caging and voter intimidation are key provisions for the
improvement and safeguarding of our elections.

C. Registration continues to be a barrier to participation.

Registration is still the number-one barrier to participation in our democracy. Fifty to 60 million
eligible voters, disproportionately people of color, remain unregistered. Démos has worked for
years to enforce the National Voter Registration Act of 1993 to ensure that every eligible
American, when conducting a transaction at a motor vehicle office or public assistance agency,
gets the opportunity to register to vote. We estimate that our NVRA compliance work across
nearly two dozen states has resulted in more than 3 million new voter registration applications
being submitted through public assistance agencies under Section 7 of the NVRA alone.?!

Millions of United States citizens find elections more accessible because of the NVRA, but
significant hurdles remain. In the November 2016 general election, nearly 1 in 5 (18 percent)
people who were eligible but did not vote cited registration issues as their main reason for not
casting a ballot.”? We are proud of the work we have done to ensure compliance with the NVRA,
but we know that states can and should do much more when it comes to registering eligible
voters.

That’s why we have conducted research on and advocated for reforms such as same-day
registration (SDR) and automatic voter registration (AVR), both of which increase registration
rates and boost participation—particularly among voters of color and youth. SDR increases
turnout by upwards of 10 percentage points,?* and AVR is expected to increase participation

2Xd al.

21 LAURA WILLIAMSON, PAMELA CATALDO & BRENDA WRIGHT, DEMOS, TOWARD A MORE REPRESENTATIVE
ELECTORATE: THE PROGRESS AND POTENTIAL OF VOTER REGISTRATION THROUGH PUBLIC ASSISTANCE AGENCIES
(2018), available at hitps: - www.DEmos.org/publication/toward-more-representatiy e-clectorate-progress-and-
potential-voter-registration-through-.

22 CENSUS BUREAU, CURRENT POPULATION SURVEY, NOVEMBER 2016 VOTING AND REGISTRATION SUPPLEMENT.
Reasons cited for not voting include “did not meet registration deadlines,” “did not know where or how to register,”
and “did not meet residency requirements/did not live here long enough.”

2 Demos, Same Day Registration, hitps.//www.Demos.org/sites/default/files publications/Sdr-Factsheet-
Final_l.pdf.
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significantly as well. Due to the efforts of Demos and other advocates, 17 states and the District
of Columbia now have SDR.

While some states have moved to restrict access to the ballot box, others are taking appropriate
steps to adopt measures like online, same-day, and automatic voter registration. Yet more can
and should be done to ensure that all Americans, no matter where they live, have access to the
kinds of registration reform that H.R. 1 addresses.

With voter registration modernization—including online, automatic, and same-day voter
registration, as required by H.R. 17s Title I, Subtitle A—low-income voters of color will be
brought into the system and will have greater access to the ballot. This package of reforms has
the potential to shrink and perhaps even eliminate the great registration divide between low- and
high-income Americans.

D. The exclusion of over 5 million individuals through felony disenfranchisement
Iaws perpetuates a legacy of racial bias.

Felony disenfranchisement laws in the United States have troubling race and class dimensions
that cannot be reconciled with our shared present-day values of equal citizenship and equal
dignity. Scholar Ward Elliott has observed that the spread of disenfranchisement laws may have
been a response to the abolition of property-holding requirements, which “had served a number
of indispensable functions, such as holding down the voting strength of free blacks, women,
infants, criminals, mental incompetents, unpropertied immigrants, and transients.”? After
Reconstruction, states in the South began to tailor their disenfranchisement laws to cover crimes
for which black citizens were most frequently prosecuted, “as part of a larger effort to
disfranchise African American voters and to restore the Democratic Party to political
dominance.”” Qver time, states stopped distinguishing between kinds of crimes, instead
imposing blanket disenfranchisement for all felony convictions.

Although states have repudiated discriminatory barriers to voting such as poll taxes and literacy
tests, criminal disenfranchisement laws have persisted. And they continue to have a
disproportionate racial impact due to the pervasive racial bias in the criminal justice system. As
we noted in a letter that Démos and 19 other national organizations wrote in support of a New
Mexico bill to end felony disenfranchisement,® African Americans and Latinos make up 32
percent of the U.S. population but in 2015 comprised 56 percent of all incarcerated persons in the
country.”” This is because individuals of color are prosecuted and sentenced at much higher rates
than whites for comparable behavior. For example, in a national survey on drug use, it was
reported that “African Americans and whites use drugs at similar rates, but the imprisonment rate

2 WaARD E.Y. ELLIOTT, THE RISE OF GUARDIAN DEMOCRACY 43 (1974).

2 Pippa Holloway, “4 Chicken-Stealer Shall Lose His Vote”: Disenfranchisement for Larceny in the South, 1874-
1890, 75 J. S. HIST. 931, 931 (2009).

% See Demos, Letter of Support for HB 57 to End Felony Disenfranchisement in New Mexico (Jan. 28, 2019),
available at

httpsss www. DEmos.org/sites/default/files/publications/National%e200rg% 0L etter®920t0%20NMHIC%200n%20H
B37%2020190128.pdf.

27 NAACP, Criminal Justice Fact Sheet, available at hitps:./www.naacp.org/criminal-justice-fact-s

heet/.
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of African Americans for drug charges is almost six times that of whites."® African Americans
“represent 12.5 percent of illicit drug users, but 29 percent of those arrested for drug offense and
33 percent of those incarcerated in state facilities for drug offenses.””

Because people of color are policed, prosecuted, convicted, and incarcerated for crimes at
disproportionately higher rates than whites, they lose their right to vote at disproportionately
higher rates too. As a result, the electorate is disproportionately white. Communities of color
experience reduced political power and the underrepresentation of their interests in government.
Ending felony disenfranchisement, therefore, would help restore equality and cquity to the
democratic process. It would also aid with reentry and promote public safety.*

As such, we applaud the inclusion of Title 1, Subtitle E, the Democracy Restoration Act, in the
For the People Act.™!

IL MONEY IN POLITICS ‘

The struggle for fair and equal access to the ballot continues, and our nation has taken some
tragic steps backwards in recent years. But even when we win full and equal voting rights, our
work will not be complete. As Démos has explained elsewhere,” there is another substantial
barrier to fair and equal representation for people of color as well as working-class Americans of
all races: the role of big money in determining who runs for office, who wins elections, and what
issues are prioritized in Washington, D.C. and state capitals. Overcoming the barrier of big
money to equal representation is part of the unfinished business of the civil rights struggle.

Now the biggest barrier to people of color (as well as all low-income Americans) is not the all-
white primary®’ but rather the “wealth primary,” through which the wealthy, white donor class
filters the candidate pool before anyone has the chance to cast a single vote. These wealthy
donors act as gatekeepers up and down the ballot. The biggest spenders do not always win their
races, but raising millions, tens of millions, or even hundreds of millions of dollars is currently a
prerequisite to compete for federal office. If you want to run for president these days, you nced a
billionaire or two willing to fund a Super PAC dedicated to your cause. If you want to run for
Congress, you typically need hundreds of people willing and able to write $2,000 or $5,000

8 Id. (emphasis added).

2

30 Cristopher Uggen & Jeff Manza, Voting and Subsequent Crime and Arvest: Evidence from a Community Sample,
36 CoLuM. HuM, RTs. L. REV. 193, 197 (2004-2005).

H See also ALEX EWALD, DEMOS, PUNISHING AT THE POLLS (2003), available at

https i www.demos.org sites: default/ files/'publications FD_- Punishing at_the Polls.pdfl

32 ee DAVID CALLAHAN & J. M CHA, DEMOS, STACKED DECK: HOW THE DOMINANCE OF POLITICS BY THE
AFFLUENT & BUSINESS UNDERMINES ECONOMIC MOBILITY IN AMERICA 5 (2013) (“STACKED DECK I”), available at
http:/www. Démos.org/sites/default files imee/ StackedDeck_1.pdt; Abam L0z, DEMOS, STACKED DECK: HOW THE
RACIAL BIAS IN OUR BiG MONEY POLITICAL SYSTEM UNDERMINES OUR DEMOCRACY AND QUR ECONOMY (2015)
(“STACKED DECK IT™"), available at http:/www.D&mos.org/sites/detault files;publications/StackedDeck2 1.pdf. This
testimony draws upon original research presented in these two reports,

B Smith v. Allwright, 321 U.S. 649 (1944).

3 See Jamin Raskin & John Bonifaz, Equal Protection and the Wealth Primary, 111 YALE L. & POL. REV. 273
5$2:37,
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checks. To match the average 2014 U.S. Senate winner, you would need to raise $3,300 every
single day for six years.*

Figure 1.

U.S. Senate candidates
must raise $3,300 every

day for 6 years to keep up

with the median winner:

While occasionally candidates with broad national appeal are able to raise tens of millions of
dollars from a broad network of online small donors, the vast majority rely on large donors to
reach the threshold amount they need to compete. One study of 2014 competitive congressional
races found, for example, that “[o]aly two of 50 candidates in these competitive races raised less
than 70 percent of their individual funds from large donors, while seven relied on big donors for
more than 95 percent of their individual contributions.”®

The role of big money in restricting alternatives is one big reason why more than 90 percent of
elected officials are white, only two percent of members of Congress have ever had working-
class backgrounds, and tens of millions of Americans choose to stay home each Election Day.

Over more than two centuries of Court cases and constitutional amendments, the American
people have decided that access to the ballot should not depend upon race, geography or wealth.
In a democracy, the size of your wallet isn’t supposed to determine the strength of your voice.
Under “one person, one vote,” each American must have an equal say over the decisions that
affect our lives.

Unfortunately, rich and powerful corporations have far greater say than the rest of us. They use
their wealth to amplify their own voices and drown out those of middle- and working-class
Americans. This donor class is overwhelming wealthy, white, and male—deeply
unrepresentative of the United States in 2019—and it tends to support the election of
disproportionately wealthy, white, and male public officials. At the same time, these donor-
gatekeepers’ interests diverge sharply from those of everyday people, particularly people of
color, and yet they routinely win out in the arenas of legislative debate. In short, our big-money

35 ADAM LIOZ & KAREN SHANTON, THE MONEY CHASE: MOVING FROM B1iG MONEY DOMINANCE IN THE 2014
MIDTERMS TO A SMALL DONOR DEMOCRACY (2015), available at hitps:/www.demos.org/publication/money-chase-
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political system actively undermines racial equity and gives us public policy out of step with the
needs and preferences of the American public. .

The For the People Act would help curb the influence of big money in our elections and advance
racial equity. Particularly through the small-donor match and democracy voucher pilot program
in Title V of the bill, the Act would lower barriers to entry for candidates of color, amplify the
influence of people of color and low-income individuals so that they can be heard alongside
those of special interests, and promote more equitable public policy.

A. The donor class is overwhelmingly white, rich, and male.

A history of racial subordination and ongoing racial discrimination has compounded to produce a
striking racial wealth gap in America. The Forbes 400 billionaires have as much wealth as the
entire black population and a quarter of the Latino population combined. The median white
household owns $140,500 in wealth, compared to just $3,400 for black households and $6,300
for Latino households.’” Put another way, the top 1 percent are more than 90 percent white; the
top 10 percent are 85-90 percent white.*® These are the groups that dominate political giving in
America.??
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37 Chuck Collins, New Study Shows Wealth Inequality Hits Ce ities of Color Hardest, YES! (Jan. 29, 2019),

https://www.yesmagazine.org/new-economy/new-study-shows-wealth-inequality-hits-communities-of-color-
hardest-20190129.

3 110z, STACKED DECK 11, supra note 32, at 4.

% Both 2016 presidential candidates relied on the very wealthy. Millionaires make up 3 percent of the adult
population, but 42 percent of the money Hillary Clinton raised and 27 percent of the money Donald Trump raised
came from millionaires. A third of money raised by both candidates came from Americans with a net worth between
$300,000 and $1,000,000. SEAN MCELWEE, BRIAN SCHAFFNER & JESSE RHODES, DEMOS, WHOSE VOICE, WHOSE
CHOKCE? 1-2 (2016), available at
https://www.Démos.org/sites/default/files/publications/Whose%20Voice%20 Whose%20Choice_2.pdf.
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Just 25 people pumped more than $600 million into the 2016 elections through political action
committees, Super PACs, and direct contributions to candidates and parties.** Less than 1
percent of the population provides the majority of the funds that determine who runs for office,
who wins elections, and what issues get attention from our elected officials.!

Election donors, and especially the mega-donors driving campaigns, are overwhelming white.
Ninety-two percent of federal election donors in 2014 and 91 percent of donors in 2012 were
white. The numbers are even more skewed among large donors. Ninety-four percent of those
giving more than $5,000 in 2014 and 93 percent in 2012 were white. Men make up slightly less
than half of the population, but comprised 63 percent of federal election donors in 2012 and 66
percent of donors in 2014. The pool of donors who give more than $1,000 has less gender
diversity, with men making up 65 percent of donors giving more than $5,000.42

B. Our big-money political system is a barrier to entry for candidates of color.

By comparison to white Americans, people of color lack access to networks of wealthy friends,
associates, and business interests, making it difficult for them to raise the funds needed to be
viable candidates. And when candidates of color do run, they raise less money than their white
counterparts. A study of more than 3,000 candidates running in more than 2,000 state legislative
races in 2006 found that adjusting for factors such as incumbency, partisanship, and district
income, “non-white candidates raise an average of 47 percent less compared to white candidates
when all other mitigating factors are controlled.”* In the South, candidates of color raised nearly
64 percent less than white candidates.* Other studies show that business interests across a host
of fields—manufacturing, retail, finance, insurance, real estate, and energy—give more to white
candidates.*> White candidates are also far more likely to be in a position to self-fund their
campaigns.*®

The candidate with the most money does not always win—just an overwhelming majority of the
time. In a typical cycle, 90 percent or more of candidates who raise the most money prevail.*’ In
this way, our big-money political system disproportionately excludes people of color from

# “Top Individual Contributors: All Federal Contributors,” CENTER FOR RESPONSIVE POLITICS, available at
https:/'www.opensecrets,org/overview/topindivs.php.

41 “Donor Demographics,” CENTER FOR RESPONSIVE POLITICS, available at

https: rwww.opengecrets.org/overview donordemographics.php.

* MCELWEE, SCHAFFNER & RHODES, WHOSE VOICE, WHOSE CHOICE?, at 10-18.

3 Laura Merrifield Albright, Not Simply Black and White: The Relationship between Race/Ethnicity and Campaign
Finance in State Legislative Elections (Aug. 4, 2014), available at http;: ssm com: abstract=2475889.

4 1d.

5 L10Z, STACKED DECK I, supra note 32, at 29.

1.

47 More than 90% of the biggest campaign fundraisers and spenders routinely win elected office. Money does not
always win the day, but raising more money certainly gives a candidate a better chance to win. See Center for
Responsive Politics, Money Wins Presidency and 9 of 10 Congressional Races in Priciest U.S. Election Ever (Nov.
5, 2008), http://www.opensecrets.org/news/ 2008/ 1 L/money-wins-white-house-and/; Wesley Lowery, 91% of the
time the better financed candidate wins. Don’t act surprised, Washington Post {April 4, 2014).
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serving in elected office. It should be no surprise, then, that 90 percent of Americans’ elected
officials are white, even though 37 percent of us are people of color.*®

C. The wealthy, white donor class sets the agenda in Washington and state capitals
across the country.

The wealthy, white donor class has markedly different policy preferences from the general
public, and particularly from people of color. For example, on economic policy, polls show that
people of color support the role of government in reducing inequality at significantly higher rates
(67 percent) than do whites (53 percent) and those earning at least $100,000 (53 percent).¥
People of color are also much more likely to list job creation as a priority over holding down the
deficit, whereas whites and the wealthy are more likely to say the opposite:

Figure 3. Views on government policy to reduce the wealth gap by
race and income Do you think the federal government should or should

not pursue policies tht try to reduce the gop between wealthy and less Figure 4. Yiews on ereating jobs versus holding down deficit by rsce
well-off Americans? and income Which is more important, spending money to creote jobs
- or holding down the federal budget deficit?
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The preference gap plays out on issues beyond the economy, and in some cases touches directly
upon issues of racial equity. For example, a majority of whites believe that “blacks and other
minorities receive equal treatment as whites in the criminal justice system” as do half of those
making more than $100,000 per year.”® Yet only 41 percent of those making less than $50,000
believe this, and only 26 percent of people of color.>! And, when asked what is most important to
help them achieve the American dream, wealthy and white respondents listed lower taxes as their
first pris(;rity, whereas people of color listed access to an affordable college education as their top
choice. :

48 1102, STACKED DECK 11, supra note 32, at 25,

P 1d. at15.

® July 2013 Washington Post-ABC News Poll - National Politics, Trayvon Martin, Health Care, WASH, POST (July
26, 2013), http./www.washingtonpost.com/page/20 10-2019/ WashingtonPost/2013/07/22/National~
Politics/Polling/question 11438 xmi?uuid=xlgf¥vinEeKEZF levhik A,

S

32 post-Miller Center Poll: American Dream and Financial Security, WASH. POST (Nov. 25, 2013),

http:/fwww. washingtonpost.com/page/2010-201%/WashingtonPost/2013/09/28/National-

Politics/Polling/question 11899 xmi?uuids==zM932CISEcOKsTWqz4RZ0.
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The clear differential in policy preferences between the wealthiest Americans and people of
color on critical issues means that when Congress focuses on the priorities and preferences of the
wealthy, it enacts policies that cater far more to the interests of white households and ignores the
priorities of the diverse and vibrant communities of color throughout the United States.

Not only that, studies show that the government is sharply more responsive to the preferences of
the wealthy than to those of the average voter. Princeton political scientist Martin Gilens’s
groundbreaking work has shown that when the preferences of the top 10 percent of income
earners diverge from the rest of us, that 10 percent trumps the 90 percent.> Another scholar,
Larry Bartels, found that “the preferences of people in the bottom third of the income distribution
have no apparent impact on the behavior of their elected officials.” >

D. Our big-money political system has resulted in social and economic policy that is
contrary to the interests of people of color.

Because of the overwhelming influence of money in elections—with wealthy candidates running
to represent wealthy people’s wants—the interests of everyday Americans, including people of
color and low-income individuals, get overlooked or quashed. To take just two examples:

Minimum wage. The federal minimum wage has stagnated for years. It has held steady at $7.25
since 2009 and has been dropping in value due to inflation and rising costs. As Pew Research
found, “today’s real average wage (that is, the wage after accounting for inflation) has about the
same purchasing power it did 40 years ago. And what wage gains there have been have mostly
flowed to the highest-paid tier of workers.”® Recent polling, though, indicates that Americans on
both sides of the aisle—74 percent (including 58 percent of Republicans)—favor raising the
minimum wage.>® Support is especially robust among people of color, but a living wage is not a
priority for affluent individuals, with only 40 percent supporting a minimum wage that ensures a
family with a full-time worker will not live in poverty.”’

The Subprime Lending Crisis and Recovery. Deregulation of large financial institutions led to the
subprime housing crisis, which caused borrowers of color to lose between $164 billion and $213
billion from 2000 to 2008—the largest loss of wealth for communities of color in American
history.*® Following the financial crisis, the federal government bailed out large banks rather
than homeowners who found themselves underwater because of the deceptive and aggressive
marketing practices of lenders. Lobbyists for the banking industry successfully eliminated a key
provision from the Helping Families Save Their Homes Act of 2009 that would have allowed

% MARTIN GILENS, AFFLUENCE AND INFLUENCE: ECONOMIC INEQUALITY AND POLITICAL POWER IN AMERICA 234
(2014).

3¢ LARRY BARTELS, UNEQUAL DEMOCRACY: THE POLITICAL ECONOMY OF THE NEW GILDED AGE 285 (2008).

55 Drew DeSilver, For Most U.S. Workers, Real Wages Have Barely Budged in Decades, PEW RESEARCH, Aug. 7,
2018, available at hitp.//www. pewresearch.org/fact-tank/2018/08/07 for-most-us-workers-real-wages-have-barely-
budged-for-decades/

% Niv Elis, Poll: Bipartisan Majority Supports Raising Minimum Wage, THE HILL (June 1, 2017), available at
https://thehill.com/homenews/335837-poll-bipartisan-majority-supports-raising-minimum-wage.

7 LI0Z, STACKED DECK II, supra note 32, at 61.

3% Paul Taylor et. al, Wealth Gaps Rise to Record Highs Between Whites, Blacks and Hispanics, PEW RESEARCH
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bankruptcy judges to write down mortgages on a primary residence to the current fair market
value of the property.*® The banks won this and other victories despite the desire of vast
majorities of Americans for greater regulation.*

E. The For the People Act would help curb the racially exclusionary nature of our big-
money political system by amplifying the voices of everyday Americans.

Congress has repeatedly recognized and attempted to rein in the influence of powerful monied
interests in elections. Time and again, however, the Supreme Court has invalidated common-
sense protections under the First Amendment, on the misguided theory that all money is speech
and that the government’s only legitimate interest in regulating campaign finance is to combat
the reality or appearance of quid pro quo bribery. The Supreme Court has struck down:

« Limits on how much personal wealth candidates can spend on their own campaigns®'

« Limits on total candidate spending®”

« Limits on contributions to or spending by individuals or groups supposedly not
connected to candidates’ campaigns®

« Limits on contributions to ballot initiatives®*

« Bans on corporate spending on ballot initiatives®®

« Strict contribution limits set at levels that average Americans can afford to give®®

¢ Bans on direct spending through so-called “independent expenditures” by
corporations and unions to influence candidate elections®’

« Limits on the total amount one wealthy donor can contribute to candidates, parties,
and political committees.®

The result is that millionaires, billionaires, and corporations can use their wealth to amplify their
voices and drown out the voices of average Americans. This allows them to translate their
economic might into political power, distorting our democracy and making a mockery of the one
person, one vote principle. And because people understand this, rulings like Citizens United have
reduced the public’s confidence in our system and the people who serve within it. In fact, 85

% Arianna Huffington, Lobbyists on a Roll: Gutting Reform on Banking, Energy, and Health Care, HUFFINGTON
POST (June 25, 2009), http://www huffingtonpost.com/arianna-huffington/lobbvists-on-a-roll-gutti_b_220521 html;
Alex Ulam, Why a Mortgage Cramdown Bill Is Still the Best Bet to Save the Economy, THE NATION (Oct. 20, 2011),
http://www thenation.com/article/ 164096/ why-mortgage-cramdown-bill-still-best-bet-save-economy#.

¢ Jim Lardner, dmericans Agree on Regulating Wall Street, U.S. NEWS (Sept. 16, 2013), available at
https://www.usnews.com/opinion/blogs/economic-intelligence/2013/09/16/poll-shows-americans-want-more-wall-
street-regulation-five-years-afier-the-financial-crisis (*“Regulating financial services and products is seen as either
‘important’ or ‘very important’ by more than 90 percent of voters....”).

! Buckley v. Valeo, 424 U.S. 1, 53 (1976).

2 Id. at 55-56; Randall v. Sorrell, 548 U.S. 230, 240-46 (2006).

S Buckley, 424 U.S, at 43-51.

 Citizens Against Rent Control v. Berkeley, 454 U.S. 290, 296-99 (1981).

5 First Nat’l Bank of Boston v, Bellotti, 435 U.S. 765, 790-95 (1979).

% Randall, 548 U.S. at 248-53.

87 Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010); see also SpeechNow.org v. Fed. Elec. Comm'n,
599 F.3d 686 (D.C. Cir. 2010), cert. denied, Keating v. Federal Election Comm 'n, 131 S. Ct. 553 (2010) (striking
down limits on contributions to groups that make independent expenditures to influence elections).

88 McCutcheon et al. v. Fed. Election Comm’n, 572 U.S. 185 (2014).
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percent of Americans think we need to “fundamentally change” or “completely rebuild” our
system for funding campaigns.*’

A promising and constitutional means of fundamentally changing our system exists: public
funding of public election campaigns (often referred to as “public financing” for short). Public
financing amplifies the voices of ordinary Americans, including people of color, so that elected
officials listen to and work for all of their constituents, not just the privileged few.

The For the People Act contains two public financing programs for candidates for the presidency
or Congress: (1) a six-to-one match on small dollar donations, up to $200, for candidates who
raise 1,000 such contributions or $50,000 in such contributions, and (2) a pilot program of “My
Voice” vouchers that would provide eligible voters with $25 to contribute to congressional
candidates. These programs have the potential to curb candidates’ reliance on big money, enable
more candidates of color to run for office, and avert the corruption and policy distortion that
results from our current campaign finance system.

While large donors are overwhelmingly white, there appears to be significant racial diversity
among small donors. Research on New York City’s small-donor match program, which provides
a six-to-one match on donations up to $175, shows that donors giving $10 or less live in
neighborhoods that are more racially diverse than the city as a whole. These donors live in
neighborhoods where people of color comprise 62 percent of the population, versus 56 percent of
the population of the city overall.”® A similar analysis concluded that small contributors come
from a much more diverse range of neighborhoods than large donors and “there can be little
doubt that bringing more small donors into the system in New York City equates to a greater
diversity in neighborhood experience in the donor pool.””! In Arizona, meanwhile, the state’s
public financing system more than tripled the number of contributors to gubernatorial campaigns
between 1998 and 2002 and increased the economic, racial, and geographic diversity of
contributors.” Candidates participating in Arizona’s “clean elections” system raised twice the
proportion of their contributions from heavily Latino zip codes than did privately-funded
candidates.”

Public financing programs can also produce policy outcomes that better reflect the public’s
preferences, including priorities for communities of color that otherwise would go unrealized.

% Nicholas Confessore and Megan Thee-Brenan, Poll Shows Americans Favor an Overhaul of Campaign
Financing, N.Y. TIMES (June 2, 2015), https://www.nvtimes.com/2015/06/03/us/politics/poll-shows-americans-

™ Public Campaign preliminary analysis of donor demographics and small donor impact in New York City elections
conducted in the spring of 2013, using contribution data from 2009 and American Community Survey 2007-2013
five-year averages.

7 Michael J. Malbin et al., Small Donors, Big Democracy: New York City’s Matching Funds As A Model for the
Nation and States, 11 ELECTION L.J. 3, 13 (2012).

72 CLEAN ELECTIONS INSTITUTE, RECLAIMING DEMOCRACY IN ARIZONA® HOW CLEAN ELECTIONS HAS EXPANDED
THE UNIVERSE OF CAMPAIGN CONTRIBUTORS 3 (2004), available at

hitp://www. followthemoney.org/assets/press/Reports/20040930 1.pdf,

3 Nancy Watzman, 4/ Over the Map: Small Dornors Bring Diversity to Arizona’s Elections, PUBLIC CAMPAIGN 1-2
(2008), available at hitp://'www, washclean org/Librarv/AOTM _AZ08 Rpt.pdf.
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Connecticut is a case in point.™ A paid sick leave proposal was bottled up in the Connecticut
legislature until the state passed a “fair elections” system that enabled candidates to run for office
without depending upon wealthy donors and special interests. Following this change,
Connecticut became the first state in the nation to guarantee paid sick leave.” Because the public
financing programs in H.R. 1 could have similar salutary racial justice impacts, Démos strongly
supports these provisions.

III. CONCLUSION

Not since the aftermath of the Watergate scandal has Congress introduced so bold a proposal to
enhance our democracy. The For the People Act would make voting more accessible and combat
voter suppression efforts, blunt the distorting influence of big money in politics, and advance
racial equity. For too long, our system of government has catered to special interests at the
expense of the working families and to the detriment of communities of color. Démos strongly
supports the For the People Act and looks forward to seeing it signed into law.

7 J. MinN CHA & MILES RAPOPORT, DEMOS, FRESH START: THE IMPACT OF PUBLIC CAMPAIGN FINANCING IN
CONNECTICUT (2013), available at
https://www.demos.org/sites/default/files/publications/FreshStart_PublicFinancingCT_0.pdf.

"5 Chad Garland, Gov. Jerry Brown Signs Bill to Require Paid Sick Leave, L.A. TIMES (Sept. 10, 2014),
http:/fwww latimes.com/business/la-fi-brown-paid-sick-leave-2014091 I-story.html.
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The CHAIRPERSON. Thank you very much.
Ms. Weiser, you are now recognized for 5 minutes.

STATEMENT OF WENDY WEISER

Ms. WEISER. Thank you, Chairperson Lofgren, Ranking Member
Davis, and members of the Committee.

As you know, there are extraordinary problems facing our democ-
racy today: brazen and widespread voter suppression; elections
funded by dark money groups and a tiny number of wealthy do-
nors; extreme gerrymandering and redistricting; persistently low
voter participation and low trust in government; and foreign adver-
saries trying to exploit our at-risk voting technology. But, as you
also know, there has been an extraordinary pushback, with Ameri-
cans across the country recognizing the urgent need for action.

This Congress was elected with the highest voter turnout in over
a century. Many of you were elected pledging to reform our democ-
racy as your top priority. And in States and localities across the
country Americans, passed by large bipartisan margins a record
number of ballot measures tackling voting, redistricting, and
money in politics.

The message is clear: The best way to respond to attacks on our
democracy is to strengthen our democracy. And that is what H.R.
1 does. It includes the key reforms needed to revitalize American
democracy, and I will highlight three.

First, as Mr. Bains testified, it must be a top priority for Con-
gress to restore the full protections of the Voting Rights Act, which
the Supreme Court hobbled in the Shelby County decision. The ab-
sence of these protections enabled many of the worst abuses we
saw last year and before.

And building a strong legislative record is key in this regard. It
is also time sensitive. Without action, 2021 will be the first redis-
tricting cycle since 1965 without these protections in place, and
that could erase a lot of the progress communities have made to-
wards fair representation.

The second reform, and one with the potential to truly transform
American elections is automatic voter registration.

Automatic registration is simple but powerful. Every time an eli-
gible citizen interacts with the government, whether to renew a
driver’s license or to apply for Social Security benefits, she will be
automatically registered to vote unless she declines. No one will be
registered against their will, and there is no extra paperwork. If
adopted nationally, it could add as many as 50 million eligible vot-
ers to the rolls.

We know this reform is popular. In a few short years it has been
adopted by 15 States and D.C. Many of these States passed it with
bipartisan support, as they did in Washington State. Alaska voters
passed it in 2016 with 64 percent of the vote, and Michigan and
Nevada voters did so this past year.

We know it works. It is already up and running in nine States,
and it has been extremely successful. Our research has shown that
it dramatically increases registration rates in nearly every State.
In Oregon, rates quadrupled at DMV offices. And we also know
that it bolsters the security and accuracy of our voter rolls while
saving money.
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No reform is more important to boost participation and improve
our elections.

Third, small-donor matching could also have a profound impact
on our elections, strengthening the voices and influence of ordinary
Americans. Despite the celebrated surge of small donors in the last
election, they accounted for less than 20 percent of the $5.7 billion
spent on campaigns last year.

But my home city of New York has had a matching system for
decades, and we have really seen the benefits. It has created a po-
litical donor base that is far more representative of the city as a
whole. Donors for city elections are in 90 percent of the city’s cen-
sus blocks, while donors in State elections, which don’t have match-
ing, are more concentrated in wealthy neighborhoods.

It has allowed elected officials to focus on outreach to constitu-
ents, instead of dialing for dollars and to run viable campaigns
doing so. Its cost has been modest, only a few hundredths of a per-
cent of the city’s operating budget and this cost has been more than
offset by savings from reduced corruption.

Perhaps more than ever Americans understand the problems fac-
ing our democracy today. They are hungry for bold and effective so-
lutions to those problems, solutions like those in H.R. 1 and real
action on those solutions. We strongly urge this Congress to pass
it.

[The statement of Ms. Weiser follows:]
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Chairperson Lofgren, Ranking Member Davis, and members of the Committee:

Thank you for the opportunity to submit this statement in support of House Resolution 1,
the For the People Act (“H.R. 1” or “the Act”), a sweeping set of much-needed reforms to
revitalize and restore faith in American democracy.

The Brennan Center for Justice enthusiastically supports H.R. 1. It is historic legislation.
We cherish our democracy, the world’s oldest, But for far too long, public trust has declined, as
longstanding problems with our system of self-government have worsened. In this past election,
we saw the result: some of the most brazen and widespread voter suppression in the modern era;
super PACs and dark money groups spending well over $1 billion, raised mostly from a tiny
class of megadonors; the ongoing effects of extreme gerrymandering; large-scale purges of the
voter rolls; and a foreign adversary exploiting at-risk election technology in an attempt to meddle
with our elections.

1 The Brennan Center for Justice at NYU Law is a nonpartisan public policy and law institute that works to
reform, revitalize, and defend our country’s system of democracy and justice. I direct the Center’s Democracy
Program, which focuses on voting rights and election administration, money in politics and ethics, redistricting,
and fair courts. Over more than two decades, the Brennan Center has built up a large body of nationally-respected
research and work on these issues. This work bas been widely cited by legislators, government agencies, courts,
academic journals, and the media. The Brennan Center’s experts have testified dozens of times before Congress
and state legislatures around the country. Public officials across the political spectrum have relied on the Brennan
Center’s research in crafting innovative policies. Indeed, a number of the Center’s signature policy proposals have
been incorporated into the Act. | thank the staff of the Center’s Democracy Program, and especially Senior Counsel
Daniel 1. Weiner, for assistance with this testimony. Michael Waldman, Max Feldman, Sidni Frederick and Natalie
Giotta also provided important assistance.
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But in 2018, we also saw citizens awaken to the urgent need for action. This Congress
was elected with the highest voter turnout since 1914. Many of you took office with a pledge to
reform democracy. And in states across the country, voters approved ballot measures aimed at
unrigging the political process, tackling redistricting, voting, and money in politics, often by
large bipartisan majorities.? Voters sent a clear message: the best way to respond to attacks on
democracy is to strengthen it

The public hunger for change demands a strong response. This legislation includes the
key reforms to revitalize American democracy—including automatic voter registration, small
donor public financing, redistricting reform, and a commitment to restore the Voting Rights Act.
It is fitting that this bill is designated as the very first introduced in this Congress. Democracy
reform must be a central project for our politics now and going forward.

This testimony focuses on what we view as the most critical provisions of HR.1. It is
based on years of research and advocacy in states across the country. Every single major
provision of this legislation draws on strong and successful models already in use. These
carefully honed proposals meet a specific, urgent need. We commend the House for taking up
the entire Act and look forward to working with members to ensure its passage.

L Voting Rights

In the Federalist Papers, Alexander Hamilton and James Madison laid down a standard
for our democracy: “Who are to be the electors of the federal representatives? Not the rich, more
than the poor; not the learned, more than the ignorant; not the haughty heirs of distinguished
names, more than the humble sons of obscurity and unpropitious fortune. The electors are to be
the great body of the people of the United States.”* For over two centuries, we have worked, but
not fully succeeded, to live up to that ideal. Many have struggled, and continue to struggle, for
the franchise. The right to vote is at the heart of effective self-government.

A. Voter Registration Modernization (Title I, Subtitle A, Parts 1,2, and 3 &
Title 2, Subtitle F)

One of the most important parts of H.R. 1 is a package to modernize registration. The
centerpiece of that proposal is a plan for automatic voter registration (AVR). This bold,
paradigm-shifting approach would add tens of millions to the rolls, cost less, and bolster security
and accuracy. It is now the law in fifteen states and the District of Columbia.* It should be the
law of the land.

Outdated Voter Registration Systems. More than many realize, an outdated registration
system poses an obstacle to free and fair elections. One in four eligible Americans is not

? See, e.g., Lee Drutman, “One Big Winner Last Night: Political Reform,” Fox, Nov.7, 2018,
hitps//www.vox.com/polyvarchy/2018/11/7/18072204/20 | §-midterms-political-reform-winner.

3 The Avalon Project: Documents in Law, History and Diplomacy, “Federalist No. 57,” accessed Feb. 11, 2019,
http:/zavalon.law.yale.edu/18th_century/fedS7.asp,

4 Thirteen states and D.C. enacted AVR legislatively or via ballot initiative; two states (Cotorado and Georgia)
adopted it administratively. See Brennan Center for Justice, “History of AVR & Implementation Dates,” last
updated Nov. 7, 2018, hitps;/www.brennancenter.ovg/analysis/history-avr-implementation-dates.
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registered to vote.® This quiet disenfranchisement is partly due to an out-of-date, and in some
places ramshackle, voter registration system. The United States is the only major democracy in
the world that requires individual citizens to shoulder the onus of registering to vote (and re-
registering when they move).® In much of the country, voter registration still largely relies on
error-prone pen and paper. In 2012, the Pew Center on the States estimated that roughly one in
eight registrations in America is invalid or significantly inaccurate.”

These problems contribute to low voter turnout.® Each Election Day, millions of
Americans go to the polls only to have trouble voting because of registration flaws.® Some find
their names wrongly deleted from the rolls.'® Others fall out of the system when they move."!
One-quarter of American voters wrongly believe their registration is updated when they change
their address with the U.S. Postal Service.'? Election Protection, the nonpartisan voter assistance
hotline, reported that registration issues were the second most common problem voters faced in
both the 2018 and 2016 elections.’® Registration errors affect more than those voters who are not

% Pew Center on the States, fnaccurate, Costly and Inefficient. Evidence that America’s Voter Registration System
Needs an Upgrade, 2012, 1; see also U.S. Census Bureau, Foting and Registration in the Election of 2016, 2017,
Thl. 1, https://www.census.gov/data/tables/time-series’demo/voting-and-registration/p20-580. htmi.

6 Jennifer S. Rosenberg, Expanding Democracy: Voter Registration Around the World, Brennan Center for Justice,
2009, 2-3, available at hitps;//www brennancenter.org/publication/expanding-demogracy-voter-registration-around-
world,

7 Pew Center on the States, fnaccurate, Costly and Inefficient, 2012.

8 According to a 2001 commission chaired by former Presidents Ford and Carter, “[t]he registration laws in the
United States are among the most demanding in the democratic world ... [and are] one reason why voter turnout in
the United States is near the bottom of the developed world.” See Carter and Ford: National Commission on Election
Reform, Reports of the Task Force on the Federal Election System, 2001, 1-3. In too many parts of America this is
still true.

? A Caltech/MIT study found that in 2008, approximately 3 million people tried to vote but could not because of
registration problems, and millions more were thwarted by other issues. See R. Michael Alvarez, Stephen
Ansolabehere, ef al,, 2008 Survey of the Performance of American Elections, (2009), 59,

hitps:/elections. delaware.cov/pdfs/SPAE_2008.pdf; see also Stephen Ansolabehere, Testimony Before the U.S.
Senate Rules Committee 19 (Mar, 11, 2009); Data from 2012 similarly demonstrates that millions of voters
experienced registration problems at the polls. Charles Stewart I, 2012 Survey of the Performance of American
Elections: Final Report, 2013, 70, http://dvn.ig.harvard eduw dvn/dv/measuringelections.

10 Approximately 2.5 million voters experienced voter registration problems at the polls in the 2012 election.
Charles Stewart 1, 2012 Survey of the Performance of American Elections: Final Report, Harvard Dataverse, 2013,
i, http:/dvn.ig.harvard.edwdyn/dvimeasuringelections; U.S. Election Assistance Commission, 20/2 Election
Administration and Voting Survey, 2013, 8-10,

hitps://www.eac.gov/assets/1/6/20 | 2ElectionAdministrationandVoterSurvey pdf, Stewart found 2.8% of 2012 voters
experienced registration problems when they tried o vote. The Election Administration and Voting Survey found
that 131,590,825 people voted in 2012 and that 65.5% percent voted in person on election day (56.5%) or early
{9%). 65.5% of 131,590,825 voters. multiplied by the 2.8% figure from Stewart’s study, yields 2,413,375.73 voters
with registration problems at the polls in the 2012 election).

! Thomas Patterson, The Vanishing Voter: Public Involvement in an Age of Uncertainty (New York: Vintage
Books, 2002), 178.

12 Pew Center on the States, Inaccurate, Costly and Inefficient, 7.

13 Laura Grace and Morgan Conley, Election Protection 2018 Midterm Elections Preliminary Report, Lawyers’
Committee for Civil Rights Under Law, 2018, 4, https://lawverscommittee.org/wp-
content/uploads/2018/12/Election-Protection-Preliminary-Report-on-the-20 { 8-Midterm-Elections. pdf; see also
Wendy Weiser and Alicia Bannon, Democracy: An Election Agenda for Candidates, Activists, and Legislators,
Brennan Center for Justice, 2018, 6, available at

https://www.brennancenter.org/sites/default/files/publications/20 18_05_Agendas DEmocracy FINALpdfpdf
Walter Shapiro, Brennan Center for Justice, “Election Day Registration Could Cut Through many of the Arguments
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on the rolls. As the bipartisan Presidential Commission on Election Administration found in
2014, registration problems cause delays at the polls and are a principal cause of long lines.'*

Outdated registration systems also undermine election integrity. Incomplete and error-
laden voter lists create opportunities for malefactors to defraud the system or disenfranchise
eligible citizens. And they are far more expensive to maintain than more modern systems.
Arizona’s Maricopa County, for example, found that processing a paper registration cost 83
cents, compared to 3 cents for applications processed electronically. !

i. Automatic Voter Registration (Title I, Subtitle A, Part 2)

Automatic voter registration (“AVR”) is a simple but transformative policy that could
bring millions into the electoral process and energize our democracy. Under AVR, every eligible
citizen who interacts with designated government agencies is automatically registered to vote,
unless they decline registration. If adopted nationwide, it could add as many as 50 million new
eligible voters to the rolls, '¢

AVR shifts registration from an “opt-in” to an “opt-out” approach. When eligible citizens
give information to the government—rfor example, to get a driver’s license, receive Social
Security benefits, apply for public services, register for classes at a public university, or become
naturalized citizens—they are automatically signed up to vote unless they decline. This reflects
how the human brain works; behavioral scientists have shown that we are hard-wired to choose
the default option presented to us.'”

The policy also requires that voter registration information be electronically transferred to
election officials, rejecting paper forms and snail mail. This significantly increases the accuracy
of the rolls and drives down the costs of maintaining them.'$

AVR Works. Oregon and California became the first states to adopt AVR in 2015."
Since then, thirteen more states and the District of Columbia followed—many with strong

in the Voting Wars,” last modified Oct. 16, 2018, htps:/www brennancenter org/blog/election-day-registration-
could-cut-through-many-arguments-voting-wars,

14 The American Voting Experience: Report and Reco dations of the Presidential Cc ission on Election
Administration, 2014, http://web.mit.edu/supportthevoter/www/files/ 201401/ Amer-Voting-Exper-final-draft-01-
09-14-508.pdf.

13 Christopher Ponoroff, Yoter Registration in a Digital Age, Brennan Center for Justice, 2010, 12, available at
https://www. brennancenter.org/publication/voter-registration-digital-age,

' Brennan Center for Justice, The Case for Automatic Voter Registration, 2016,
https:/’'www.brennancenter.org/sites/default/files/publications/Case_for_Automatic_Voter_Registration.pdf.

'7 Id. 6-7. Opt-out systems have led to increased program-participation rates across a variety of fields. See, e.g.,
Alberto Abadie and Sebastian Gay, “The impact of presumed consent legislation on cadaveric organ donation: a
cross-country study,” Journal of Health Economics 25 (2006): 599-620,
hitp//www,sciencedirect.convscience/article/pii/S016762960600004X (25-30% higher participation in organ
donation programs); James J. Choi et al., “Defined Contribution Pensions: Plan Rules, Participant Decisions, and the
Path of Least Resistance,” Tax Policy and the Economy 16 (2002): 67-114, http:/www.nber.org/papers/w8655.pdf
(401(k) participation over 30 percentage points higher with automatic enrollment).

18 Brennan Center for Justice, The Case for Automatic Voter Registration, 2016, 11.

'° Brennan Center for Justice, “History of AVR & Implementation Dates,” last updated Nov. 7, 2018,
https://www.brennancenter.org/analysis/history-ave-implementation-dates.
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bipartisan support.?® In Illinois, for example, the state legislature passed AVR unanimously, and
a Republican Governor signed it into law.

The new system has proven extraordinarily successful. In nine states and the District of
Columbia, AVR is already up and running. In Oregon, registration rates quadrupled at DMV
offices.?! In Vermont, registrations jumped 62 percent in the six months after AVR was put in
place compared to the same period in the previous year.”” One state, California, experienced
minor glitches at first, because of a computer programming design flaw. But that error was
quickly caught and contained, and according to the state’s motor vehicle office has since been
fixed.?? California too has seen dramatic increases in voter registration. As the Brennan Center
finds in a forthcoming report, AVR has dramatically increased registration rates in nearly every
state.

There is strong reason to belicve that the reform also boosts turnout.?* Oregon saw the
nation’s largest turnout increase after it adopted AVR.? Tt had no competitive statewide races,
and yet the state’s turnout increased by 4 percent in 2016, which was 2.5 percentage points
higher than the national average.?® Other registration reforms have measurably improved
turnout.” When voters are automatically registered, they not only are relieved of an obstacle to
voting but also are exposed to direct outreach from election officials and others.”® AVR sends a
strong message that all eligible citizens are welcome and expected to participate in our
democracy.

Election officials enthusiastically back AVR because it improves administration and
saves money. Virtually every state to have transitioned to electronic transfer of registration
information has reported substantial savings from reduced staff hours processing paper, and

2 Brennan Center for Justice, dutomatic Voter Registration, last updated Nov. 7, 2018,
https://www.brennancenter.org/analysis/automatic-voter-registration.

21 Jonathan Brater, Brennan Center for Justice, “Update: Oregon Keeps Adding New Voters at Torrid Pace,” last
modified Aug. 19, 2016, https://www.brennancenter.org/analvsis/update-oregon-keeps-adding-new-voters-torrid-
pace.

2 Christopher Famighetti, Brennan Center for Justice, “First Look Shows Automatic Voter Registration Was a
Success in Vermont,” last updated Aug. 17, 2017, https//www brennancenter.org/blog/first-look-shows-automatic-
voter-registration-was-success-vermont.

2 Furthermore, this programming error was completely unrelated to the state’s AVR policy. Rather, it resulted from
the rollout of the state’s new internal electronic interface. The state is engaging in ongoing audits of its system to
make sure there are no further problems.

* Wendy Weiser, “Automatic Voter Registration Boosts Political Participation,” Stanford Social Innovation Review,
Jan. 28, 2016, hitps://ssir.org/articles/entrv/automatic_voter registration_boosts_political _participation#
¥ Rob Griffin et al., Who Votes with Automatic Voter Registration?, Center for American Progress, 2017,
hitps://www.amerjcanprogress org/issues democracy/reports/2017/06/07/43 367 7/votes-automatic-voter-registration .
% United States Elections Project, “2016 November General Election Turnout Rates,” last accessed Apr. 23,2018,
httpi//www electproject.org/2016g: United States Election Project, “2012 November General Election Turnout
Rates,” last modified September 3, 2014, http://www electproject.org/2012¢.

27 For example, one study found that simply making registration portable can boost turnout by more than 2 percent.
Michael McDonald, “Portable Voter Registration,” Political Behavior 30 (2008): 491-501,
hitps://www jstor ore/stable/402133307seq= 1 #page _scan_tab_contents.

2 Donald Green et al., “Field Experiments and the Study of Voter Turnout,” Journal of Elections Public Opinion

and Parties 23 (2013): 27-48,

https:/iwww.researchgate.net/ publication/271937319 Field_Experiments_and_the_Study_of Voter_ Turnout.




39

BRENNAN CENTER FOR JUSTICE

lower printing and mailing expenses.?” Eliminating paper forms improves accuracy, reduces
voter complaints about registration problems, and reduces the need for the use of provisional
batlots.®

Voters strongly support the reform. According to recent polling, 65 percent of Americans
favor it.>! Michigan and Nevada adopted AVR this past election by popular referendum, with
overwhelming support from voters, including Democrats, Republicans, and Independents. ™
Alaska voters passed AVR in 2016 with nearly 64 percent of the vote—at the same time they
voted to put Donald Trump in the White House.

AVR Should be the National Standard, H.R. 1 sensibly makes AVR a national standard,
building on past federal reforms to the voter registration system.* Critically, the Act requires
states to put AVR in place at a wide variety of government agencies beyond state motor vehicle
agencies, including those that administer Social Security or provide social services, as well as
higher education institutions. It also requires a one-time “look back™ at agency records to register
individuals who have previously interacted with government agencies. And it protects voters’
sensitive information from public disclosure.

The Act includes multiple safeguards to ensure that ineligible voters are not registered.
The government agencies designated for AVR regularly collect information about individuals’
citizenship and age, and they must obtain an additional affirmation of U.S. citizenship during the
registration transaction. Before anyone is registered, agencies must inform individuals of
eligibility requirements and the penalties for illegal registration and offer them the opportunity to
opt out. Election officials too are required to send individuals a follow up notice by mail. In light
of these checks, there is no basis for critics’ alarmist speculation that AVR would result in an
increase in the registration of ineligible persons. Indeed, election officials report that AVR’s
elimination of paper forms enhances the accuracy of the rolls. As a precaution, H.R.1 also
includes protections in the unlikely event that an ineligible person is inadvertently registered, to
ensure that they are not harmed as a result. We strongly urge Congress to pass AVR.

2 Brennan Center for Justice, The Case for Awtomatic Voter Registration, 2016, 11.

3 1d 10-11.

3 pew Research Center, “Elections in America: Concerns Over Security, Divisions Over Expanding Access to
Voting,” last modified Oct. 29, 2018, htip://www.people-press.org/2018/10/29/¢lections-in-america-concerns-over-
security-divisions-over-expanding-access-to-voting/

¥ New York Times, “Michigan Election Results,” last modified Jan. 28, 2019,
https://www.nvtimes.comyinteractive: 2018/ 1 1/06/us/elections/resulis-michigan-glections html; New York Times
“Nevada Election Results,” last modified Jan. 29, 2019,

https://www.nytimes.com/interactive: 20181 1/06/us/elections/results-nevada-elections html; New York Times
“Alaska Ballot Measure {—Allow Qualified Individuals to Register to Vote When Applying for a Permanent Fund
Dividend—Results: Approved,” last modified Aug. 1, 2017, https://www nvtimes.com/elections/20 [ 6/results/alaska-
ballot-measure-1-pfd-application-voter-reg.

3 The National Voter Registration Act of 1993 required states to offer voter registration at their motor vehicle,
public assistance, and disabilities agencies, among other things. 52. U.S.C. §§ 20504-20506. HLR.1’s AVR
provisions build on this by expanding the agencies that offer voter registration and by making the registration
process paperless at those agencies. The Help America Vote Act of 2002 pushed states into the digital age, by
requiring them to create a centralized, computerized voter registration list. 52 US.C. § 21083, H.R.1 extends the
benefits of that legislation by seamlessly transmitting voter information between registration agencies and the
election officials that control the computerized voter list.
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2. Same-Day Registration (Title I, Subtitle A, Part 3)

Same-day registration (SDR) allows eligible citizens to register and vote on the same day.
It is a strong complement to AVR, available to those eligible voters who have not interacted with
government agencies or whose information has changed since they did. Because it provides
eligible Americans an opportunity to vote even if their names are not on the voter rolls, SDR
safeguards against improper purges, registration system errors, and cybersecurity attacks.

SDR has been used successfully in several states since the 1970s. Today, seventeen states
and the District of Columbia offer some form of same day registration, either on election day,
during early voting, or both.** Studies indicate that SDR boosts voter turnout by 5 to 7 percent.*®
And it is highly popular with voters. This past November, supermajorities of voters in Michigan
and Maryland passed ballot measures that, respectively, implemented and expanded same day
registration. According to recent polls, more than 60 percent of Americans support SDR.* As
part of the full package of reforms, SDR’s use would be limited, since AVR would capture the
vast majority of voters well before Election Day. Taken together, AVR and SDR would ensure
that no eligible voter is left out.

3. Online Registration (Title 1, Subtitle A, Part 1)

H.R.1 also requires states to offer secure and accessible online registration. At a time
when many Americans do everything from banking to reviewing medical records online, voters
want this convenient method of registration. The online registration provisions in H.R. 1 would
let all voters register, update registration information, and check registrations online. They also
would ensure that these benefits are available to citizens who do not have driver’s licenses.

In addition to offering voter convenience, online registration saves money and improves
voter roll accuracy. Washington State reported savings of 25 cents with each online registration
(for a total of about $176,000 in savings) in the first two years of the program, and its local
officials save between 50 cents and two dollars per online transaction.” Election officials also

3 National Conference of State Legislatures, “Same Day Voter Registration,” last modified Jan. 25, 2019,
hup//www.neshorg/research/elections-and-campaigns/same-day-registration.aspx.

35 Michael McDonald, “Portable Voter Registration,” Political Behavior 30 (2008): 499, 495-96,

https://www jstor.org/stable/402133307seq=1 #ipage_scan_tab_contents; see also Jacob R. Neisheisel and Barry C.
Burden, “The Impact of Election Day Registration On Voter Turnout and Election Outcomes,” American Politics
Research 40 (2012): 636, 638-39 (citing studies finding that same-day registration increases turnout by 3 to 6
percent, and by as much as 14 percent). In the 2016 election, voter turnout was, on average, 7 percent higher in
states with SDR than in those without. See George Pilisbury and Julian Johannesen, America Goes to the Polls
2016: A Report on Voter Turnout in the 2016 Election, Nonprofit Vote, 2016, available at
https:/rwww.nonprofitvote.org/documents/20 1 7/03/america-goes-polls-2016.pdt”: Mijin Cha and Liz Kennedy,
Millions to the Polls: Same Day Registration, Demos, 2014,

3 Pew Research Center, “Elections in America™; “PRRI/The Atlantic 2018 Voter Engagement Survey,” The
Atlantic, July 17, 2018, https:/www.prri.org/wp-content/uploads/20{ 8/07/PRRI-The-Atlantic-201 8-Voter-

Engagement-Survey-

Topline.pdf?utm_source=Democracy-+Collaborative+ar+ReThink+Media& utm_campaign=774£203b91-
EMAIL_CAMPAIGN 2019 02 01 09 27&utm medium=email&utm_term=0_3¢3032a083-774£203b91-
391816881,

37 See Holly Maluk et al,, Voter Registration in a Digital Age: 2015 Update, Brennan Center for Justice, 2015, 6.
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report that letting voters enter their own information significantly reduces the likelihood of
incomplete applications and mistakes.*®

It is not surprising, therefore, that online registration is incredibly popular and has spread
rapidly. In 2010, only six states offered online voter registration. Now, thirty-eight states do.*® It
is time to bring the reform to the whole country.

4. Voter Purge Protections (Title I, Subtitle A; Title II, Subtitle F)

The Act curbs illegal efforts to purge eligible voters from the rolls, addressing one of the
biggest problems we saw in the last election.

Voter purges—the large-scale deletion of voters® names from the rolis—are on the rise.*’
The Brennan Center has calculated that almost 4 million more names were purged from the rolls
between 2014 and 2016 than between 2006 and 2008.*' Purge activity has increased at a
substantially greater rate in states that were subject to federal oversight under the Voting Rights
Act prior to the Supreme Court’s decision in Shelby County v. Holder.* Georgia, for example,
purged 1.5 million voters between the 2012 and 2016 elections—double its rate between 2008
and 2012. Texas purged 363,000 more voters between 2012 and 2014 than it did between 2008
and 2010. We found that 2 million fewer voters would have been purged between 2012 and 2016
if jurisdictions previously subject to pre-clearance had purged at the same rate as other
jurisdictions.®

Purges that are implemented incorrectly disenfranchise legitimate voters and cause
confusion and delay at the polls. Last month, for example, the Texas Secretary of State sent lists
of approximately 95,000 alleged non-citizens to county officials for purging—but within days,
the state was forced to retreat, once it became clear that the lists were rife with inaccuracies.* In
2016, New York election officials erroneously deleted hundreds of thousands from the voter
rolls, with no public warning and little notice to those who had been purged.*’ The same year,
thousands of Arkansas voters were purged because of supposed felony convictions—but the lists

®1d 8.

3 Brennan Center for Justice, “VRM in the States: Online Registration,” last modified Feb. 3, 2017,
httpsy/www.brennancenter.org/analysis/vrm-states-online-registration,

4% Myrna Pérez, “How the Midterm Elections May Be Compromised,” New York Times, july 19, 2018,

https://www nytimes.cony2018/07/1 9opinion/midterms-voting-purges-elections-registration html; see also Kevin
Morris and Myrna Pérez, Brennan Center for Justice, “Florida, Georgia, North Carolina Still Purging Voters at High
Rates,” last modified Oct. 1, 2018, https:/www brennancenter.org/blog/florida-georgia-north-carolina-still-purging-
voters-high-rates.

4 Jonathan Brater et al,, Purges: A Growing Threat to the Right to Vote, Brennan Center for Justice, 2018, 3,
available ar hitpsy//www brennancenter.org/publication/purges-srowing-threat-right-vote; see also Kevin Morris,
Brennan Center for Justice, “How Purges Threaten to Disenfranchise Voters Under the Radar,” last modified July
20, 2018, httpsy/www.brennancenter.org/blog/how-purges-threaten-disenfranchise-voters-under-radar,

2 Brater et al., Purges, 3-5.
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* Sean Morales-Doyle and Rebecca Ayala, Brennan Center for Justice, “There’s Good Reason to Question Texas’
Voter Fraud Claims,” last modified Jan. 29, 2019, https://www brennancenter.org/blog/theres-good-reason-question-
texas-voter-fraud-claims.

¥ Brater et al,, Purges, 5-6.
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that were used were highly inaccurate, and included many voters who had never committed a
felony or had had their voting rights restored.*¢

Purge practices can be applied in a discriminatory manner that disproportionately affects
minority voters.*’ In particular, matching voter lists with other government databases to ferret
out ineligible voters can generate discriminatory results if the matching is done without adequate
safeguards. African-Ametican, Asian-American, and Latino voters are much more likely than
Caucasians to have one of the most common 100 last names in the United States, resulting in a
higher rate of false positives.*s

The Act puts strong protections in place to prevent improper purges. First, it puts new
guardrails on the use of inter-state databases that purport to identify voters that have re-registered
in a new state, but that have been proven to produce deeply flawed data. Second, it prohibits
election officials from relying on a citizen’s failurc to vote in an election as evidence of
ineligibility to vote. The Brennan Center supports these protections and urges states to provide
additional notice to voters prior to purging them so eligible voters can intervene before they are
removed from the rolls.

B. Commitment to Restore the Voting Rights Act (Title 11, Subtitle A)

As recent experience makes clear, Congress must restore the full protections of the
Voting Rights Act of 1965 (“VRA™), which the U.S. Supreme Court hobbled in 2013 in Shelby
County.*® Thanks in part to Shelby County, the recent midterm elections were marred by some of
the worst voter suppression of the modern era,> including large-scale voter purges;*! polling
place and early voting site closures, especially in minority neighborhoods; burdensome voter ID
requirements that excluded IDs possessed by minority citizens;>? unnecessarily strict registration
rules like Georgia’s “exact match” policy, under which 53,000 voter registrations—the
overwhelming majority of which belonged to African-Americans, Latinos, and Asian-
Americans—were put on hold;> and suspicious rejections of absentee ballots;>* among other

7d 5.

47 Myrna Pérez, Voter Purges, Brennan Center for Justice, 2008, 31-32, available at
https//www.brenpancenter.org/publication/voter-purges.
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49 Shelby County v. Holder, 570 U.S. 529 (2013).
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52 Perhaps the most striking example was a North Dakota law that required voters to show IDs with a residential
street address, despite the fact that the state’s Native American communities often do not have such addresses.
Although this requirement was briefly halted by a federal district court, the Eighth Circuit Court of Appeals
ultimately upheld the requirement for the 2018 election. See Brakebill v. Jaeger, 905 F.3d 553, 558 (8th Cir. 2018).
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things.®® We are therefore pleased that H.R. 1 affirms a strong commitment to restore the full
protections of the Voting Rights Act.

The VRA is widely regarded as the single most effective piece of civil rights legislation
in our nation’s history.”® As recently as 2006 it won reauthorization with overwhelming
bipartisan support.®” For nearly five decades, the linchpin of the VRA’s success was the Section
5 pre-clearance provision, which required certain states with a history of discriminatory voting
practices to obtain approval from the federal government for any voting rules changes before
putting them into effect. Section 5 deterred and prevented discriminatory changes to voting rules
right up until the time the Supreme Court halted its operation. Between 1998 and 2013, Section §
blocked 86 discriminatory changes (13 in the final 18 months before the Shelby County ruling),
caused hundreds more to be withdrawn after Justice Department inquiry, and prevented still
more from being put forward because policymakers knew they would not pass muster.**

Shelby County eviscerated Section 5 by striking down the “coverage formula” that
determined which states were subject to pre-clearance. That resulted in a predictable flood of
discriminatory voting rules, contributing to a now decade-long trend in the states of restrictive
voting laws, which the Brennan Center has documented extensively.*® Within hours of the
Court’s decision, Texas announced that it would implement what was then the nation’s strictest
voter identification law-—a law that had previously been denied preclearance because of its
discriminatory impact. Shortly afterward, Alabama, Arizona, Florida, Mississippi, North
Carolina, and Virginia also moved ahead with restrictive voting laws or practices that previously
would have been subject to pre-clearance.®’ In the years since, federal courts have repeatedly
found that new laws passed after Shelhy made it harder for minorities to vote, some intentionally
$0.%! Our research regarding last year’s election confirmed the persistence of voter suppression
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2006,” July 27, 2006, https:/georgewbush-whitehouse.archives.govinews releases/2006/07/20060727-1 .htmli.
 Tomas Lopez, Shelby County: One Year Later, Brennan Center for Justice, 2014,

hitps://www brennancenter.org/analysis/shelbv-county-one-year-later,

% Wendy Weiser and Max Feldman, The State of Voting 2018, Brennan Center for Justice, 2018; Brennan Center for
Justice, “New Voting Restrictions in America,” accessed Jan. 1, 2019, hitps://www brennancenter.org/new-voting-
restrictions-america; Brennan Center for Justice, “Voting Laws Roundup 2019,” last modified Jan. 23, 2019,
hitps:/www brennancenter.org/analysis/voting-laws-roundup-20 {9; Wendy Weiser and Lawrence Norden, Voting
Law Changes in 2012, Brennan Center for Justice, 2011, http;//www.brennancenter, org/publication/voting-law-
changes-2012.

% 1 .apez, Shelby County.

¢ Danielle Lang and J. Gerald Hebert, “A Post-Shelby Strategy: Exposing Discriminatory Intent in Voting Rights
Litigation,” Yale Law Journal Forum 127 (2017 ~ 2018): 780 n.4. For example, the Fourth Circuit Court of Appeals
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and the willingness of too many state officials to continue developing new tactics to keep people
from voting.®

Section 2 of the VRA—which prohibits discriminatory voting practices nationwide and
permits private parties and the Justice Department to challenge those practices in court—remains
an important bulwark against discrimination. But Section 2 lawsuits are not a substitute for pre-
clearance. They are far more lengthy and expensive, and often do not yield remedies for
impacted voters until after an election (or several) is over.®? Our case against Texas’s 2011 voter
ID law illustrates this point.* The law initially did not go into effect because a three-judge
federal court refused to preclear it under Section 5. But that decision was vacated after Shelby
County, spurring multi-year litigation under Section 2. Despite the fact that every court that has
considered the law found it discriminatory (and a federal district court found it intentionally so),
the law remained in effect until a temporary remedy was ordered for the November 2016
election. In the interim, Texans voted in 3 federal and 4 statewide elections and numerous local
elections under discriminatory rules.

Congress has the power to address these problems, by updating the VRA’s coverage
formula, examining its coverage, and restoring the VRA to its full power, As this Committee
recognizes, any new coverage formula must be supported by a thorough legislative record. We
commend the commitment to restoring the VRA reflected in H.R.1, and we urge Congress to
make development of this record and passage of a renewed VRA a top priority.

C. Nationwide Early Voting (Title I, Subtitle H)

H.R.1 also provides all voters with the flexibility to vote early during the two weeks
before Election Day, which will boost turnout and make it easier for hard-working Americans to
vote.

Holding elections on a single workday in mid-November is a relic of the nineteenth
century; it was done for the convenience of farmers who had to ride a horse and buggy to the
county seat in order to cast a ballot.®® This no longer works for many Americans, who must find
time to cast a ballot between jobs, childeare, and the everyday obligations of modern life.

found that a 2013 voting law passed by North Carolina targeted African-American voters with “surgical precision.”
N. Carolina State Conference of NAACP v. McCrory, 831 F.3d 204, 214 (4th Cir. 2016).

“ Roth and Weiser, “This Is the Worst Voter Suppression We've Seen in the Modern Era”; Ayala, “Voting
Problems 2018"”; Makeda Yohannes, Brennan Center for Justice, “New Hampshire’s New Voting Law Threatens
Student Voters,” last modified July 18, 2018, https://www.brennancenter.org/blog/new-hampshires-new-voting-law-
threatens-student-voters; Brater and Ayala, “What’s the Matter with Georgia?”.

 Lopez, Shelby County.

5 The Brennan Center represented the Texas State Conference of the NAACP and the Mexican American
Legislative Caucus of the Texas House of Representatives, along with the Lawyers’ Committee for Civil Rights
Under Law and other co-counsel. The case was consolidated with several others. For more information, see

htps://www brennancenter.org/legal-work/naacp-v-steen,

5 Weiser and Bannon, Democracy: An Election Agenda for Candidates, Activists, and Legislators, 7.
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Early voting works well. Thirty-nine states offer some opportunity to vote in person
before Election Day.®® And more than a dozen of those states offer early voting for a period
comparable to or greater than the two-week period leading to Election Day required by H.R. 1.4

Despite the popularity of early voting, the absence of a national standard means that some
states have few or inconsistent early voting hours, and others have been able to engage in
politicized cutbacks to early voting.®® Over the past decade, multiple states have reduced early
voting days or sites used disproportionately by African-American voters (such as the elimination
of early voting on the Sunday before Election Day), and federal courts have struck down early
voting cutbacks in North Carolina and Wisconsin because they were intentionally
discriminatory.®’

H.R.1 will make voting more manageable by requiring that states provide two weeks of
early voting and equitable geographic distribution of early voting sites. A guaranteed early
voting period will reduce long lines at the polls and ease the pressure on election officials and
poll workers on Election Day, by spreading out the days on which people cast their ballots. For
this reason, it was one of the principal recommendations of the bipartisan Presidential
Commission of Election Administration for reducing long lines.” It will also make it easier for
election officials to spot and solve problems like registration errors or voting machine glitches
before they impact most voters.”! For these reasons, election officials report high satisfaction
with early voting. The Brennan Center’s research indicates that two weeks is an effective
minimum time period for generating the benefits of early voting.”

Early voting is popular with voters too, with study after study showing a significant
positive effective on voter satisfaction.” It is a critical element of a convenient and modern
voting system.

D. Voting Rights Restoration (Title I, Subtitle E)

The Democracy Restoration Act in Title I, Subtitle E of H.R. 1 would restore federal
voting rights to citizens with past criminal convictions living in our communities, strengthening
those communities, offering a second chance to those who have paid their debts to society, and
removing the stain of a policy born out of Jim Crow.

% National Conference of State Legislatures, “Early and Absentee Voting,” last modified Jan. 25, 2019,
http://www.nesl.org research/electiops-and-campaigns/absentee-and-earlv-voting.aspx

7 National Conference of State Legislatures, “State Laws Governing Early Voting,” last modified Jan. 25, 2019,
hup//www neslorg/research/elections-and-campaigns/early-voting-in-state-elections.aspx.

8 Brennan Center for Justice, “New Voting Restrictions in America.”

% NC State Conference of NAACP v. McCrory, 831 F.3d 204, 219; One Wisconsin Inst., Inc. v. Thomsen, 198 F.
Supp. 3d 896, 925 (W.D. Wis. 2016).

® The American Voting Experience: Report and Recommendations of the Presidential Commission on Election
Administration, 2014, http://web.mit.edu/supportthevoter/www/files/2014/01/Amer-Voting-Exper-final-drafi-01-
09-14-308.pdf.

' Diana Kasdan, Early Voting: What Works, Brennan Center for Justice, 2013, 5-6, available at

htps://'www. brennancenter.org/publication/early-voting-what-works.
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Harms of Current Disenfranchisement Laws. A confusing patchwork of discriminatory
disenfranchisement laws cause profound harm across the country. Nationally, state laws deny
more than 4.7 million citizens the right to vote because of a criminal conviction.™ 3.3 million of
these citizens are no longer incarcerated; they live in our communities, work, pay taxes, and raise
families.”™

Disenfranchisement laws vary dramatically from state to state. They range from
permanent disenfranchisement for everyone convicted of a felony in lowa and Kentucky, to no
disenfranchisement at all in Vermont and Maine. In between these extremes there are states that
distinguish between different types of felonies, states that treat repeat offenders differently, and
varying rules on what parts of a sentence must be completed before rights are restored.™
Navigating this patchwork of state laws causes confusion for everyone—including election
officials and prospective voters—about who is eligible to vote. The result is large-scale de facro
disenfranchisement of voters who are eligible but do not know it.”?

Regardless of these particulars, disenfranchisement laws are discriminatory and
especially impact African Americans. In 2016, one in 13 voting-age Black citizens could not
vote, a disenfranchisement rate more than 4 times that of all other Americans.” In three states
the ratio was one in five.” This unequal impact is no accident—many states’ criminal
disenfranchisement laws are rooted in nineteenth-century attempts to evade the Fifteenth
Amendment’s mandate that Black men be given the right to vote.®

7 Scholars previously estimated that about 6.1 million citizens were disenfranchised nationwide. See Christopher
Uggen et al., 6 Million Lost Voters: State-level Estimates of Felony Disenfranchisement, The Sentencing Project,
2016, 4. Florida accounted for approximately 1.5 million of these because its constitution permanently
disenfranchised everyone convicted of a felony. See id. Since then, in November 2018, Florida voters approved the
Voting Restoration Amendment, which restores voting rights to anyone who has completed all terms of their
sentence. See Fl. Const. Art. VI, § 4 {2019). Unless otherwise noted, all of the numbers cited in this testimony adjust
for the estimated 1.4 million voters whose rights were or should be restored by that change. See Lori Rozsa, “‘A
Joyous Day’ Ahead as 1.4 Million Florida Ex-Felons Have Voting Rights Restored,” Washington Post, Jan. 5, 2019,
https:/'www.washingtonpost.com/national/a-jovous-dav-ahead-as- t 4-million-florida-ex-felons-have-voting-rights-
restored/2019:01/05/58650ee2-1061-1169-8938-

3898adcZ8fal story himi?noredirect=on&utm_term=bldbacadcdal.

75 Brennan Center for Justice, “Restoring Voting Rights,” https:/www brenpancenter.org/issues/restoring-voting-
rights.

7 “Criminal Disenfranchisement Laws Across the United States,” Brennan Center for Justice, last modified
December 7, 2018, accessed February 8, 2019, bitps:/www.brennancenter.org/criminal-disenfranchisement-laws-
across-united-states.

7 Erika Wood and Rachel Bloom, De Facto Disenfranchisement, American Civil Liberties Union and Brennan
Center for Justice, 2008,

http:/iwww brennancenter.ory/sites/default/files/legacy/publications/09.08 DeFacto Disenfranchisement.pdf. The
ACLU found that many elections officials misunderstand their state’s felony disenfranchisement laws, meaning that
“untold hundreds of thousands of eligible, would-be voters throughout the country” may be getting turned away by
misinformation.

™ Uggen et al., 6 Million Lost Voters, 3. This number has not been adjusted for the passage of the Voting
Restoration Amendment in Florida.

7 Id. These states are Kentucky, Tennessee, and Virginia. The ratio in Florida was one in five as well but has likely
improved as a result of the passage of the Voting Restoration Amendment.

8 Erin Kelley, Racism and Felony Disenfiranchisement, Brennan Center for Justice, 2017, 2, available at
https://www.brennancenter.ory/publication/racism-felony-disenfranchisement-intertwined-history.
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This disproportionate impact on people of color means that ali too often entire
communities are shut out of our democracy. Disenfranchisement laws have a negative ripple
effect beyond those people within their direct reach. Research suggest that these laws may affect
turnout in neighborhoods with high incarceration rates, even among citizens who are eligible to
vote.! This is not surprising. Children learn civic engagement habits from their parents.
Neighbors encourage each other’s political participation. And when a significant portion of a
community is disenfranchised, it sends a damaging message to others about the legitimacy of
democracy and the respect given to their voices.

The Promise of Voting Rights Restoration. H.R. 1 adopts a simple and fair rule: if you
are out of prison and living in the community, you get to vote in federal elections. It also requires
states to provide written notice to individuals with criminal convictions when their voting rights
are restored.

These changes would have a profoundly positive impact on affected citizens and society.
We all benefit from the successful reentry of formerly incarcerated citizens into our
communities. Restoring their voting rights sends the message that they are truly welcome to
participate and are entitled to the respect, dignity and responsibility of full citizenship. That
message pays concrete dividends. One study found “consistent differences between voters and
non-voters in rates of subsequent arrests, incarceration, and self-reported criminal behavior,”#
For this reason, criminal justice professionals support automatic restoration of voting rights upon
release from prison.®

Voting rights restoration also benefits the electoral process, by reducing confusion and
easing the burdens on elections officials to determine who is eligible to vote. If every citizen
living in the community can vote, officials have a bright line rule to apply. This clear rule also
eliminates one of the principal bases for erroneous purges of eligible citizens from the voting
rolls.

For these reasons, rights restoration is immensely popular among Americans of all
political stripes. This past November, 65 percent of Florida voters passed a ballot initiative
restoring voting rights to 1.4 million of their fellow residents, with a massive groundswell of
bipartisan support.* Governor Kim Reynolds, Republican of lowa, recently endorsed a similar

8! Erika Wood, Restoring the Right to Voie, Brennan Center for Justice, 2009, 12, available at
hitps://www.brennancenter.org/publication/restoring-right-vote.

8 Christopher Uggen & Jeff Manza, “Voting and Subsequent Crime and Arrest: Evidence from a Community
Sample,” Columbia Human Rights Law Review 36 (2004): 193,

8 See, e.g., Resolution Supporting Resioration of Voting Rights Released, American Probation and Parole
Association, 2007, hitps://appa-

net.orgreweb/Dynamicpage.aspx2site=APPA_2& webcode=1E_NewsRelease& wps_key=a387deaf-9cbf-defd-bd8d-
025c14143f65; Resolution on Restoring Voting Rights, Association of Paroling Authorities International, 2008,
hitpy/www .apaintlorg/about/resolutions.html.

8 See, e.g., “Voting Rights Restoration Efforts in Florida,” Brennan Center for Justice, last modificd November 7,
2018, accessed February 8, 2019, https://www.brennancenser.org/analysis/voting-rights-restoration-efforts-florida;
Kevin Morris, “A Transformative Step for Democracy in Florida,” Brennan Center for Justice, last modified
November 6, 2018, accessed February 8, 2019, https://www brennancenter.org/blog; trans formative-step-demogracy-
florida; Myrna Pérez, “What Victory in Florida Means to Me,” Brennan Center for Justice, last modified November
7, 2018, accessed February 8, 2019, https://www brennancenter.org/blog/what-victory-florida-means-me; “Florida
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constitutional amendment in her state.®® And over the past two decades, fourteen states have
restored voting rights to segments of the population.®

Congress has the authority to act. The Supreme Court has previously upheld
congressional expansion of the pool of voters qualified for federal elections when Congress
lowered the voting age to 18.87 Here, there are three sources of congressional power: the
Elections Clause of Article 1, section 4, the Fourteenth Amendment, and the Fificenth
Amendment. As detailed below, Congress has very broad powers to regulate federal elections
under the Elections Clause.®® Because many state criminal disenfranchisement laws were enacted
with a racially discriminatory intent and have a racially discriminatory impact, Congress can also
act under its powers to enforce the Fourteenth and Fifteenth Amendments, which guarantee equal
protection of the laws and prohibit denial of the right to vote on the basis of race, respectively.
The Supreme Court has described this enforcement power as “a broad power indeed,” one that
gives Congress a “wide berth™ to devise appropriate remedial and preventative measures for
discriminatory actions.®

E. Prohibiting Deceptive Practices (Title I, Subtitle D)

The Act increases protections against, and remedies for, efforts to use deception or
intimidation to prevent people from voting or registering to vote. Unfortunately, attempts to
suppress votes through deception and intimidation remain all too widespread. Every election
cycle, journalists and non-partisan Election Protection volunteers document attempts at voter
deception and intimidation.*® This is not a new problem, but now social media platforms make
the mass dissemination of misleading information easy and allow for perpetrators to target
particular audiences with precision. In a recent analysis for the Brennan Center, for example,
University of Wisconsin Professor Young Mie Kim documented hundreds of messages on
Facebool; and Twitter designed to discourage or prevent people from voting in the 2018
election.”!

Amendment 4, Voting Rights Restoration for Felon Initiative (2018),” Ballotpedia, accessed February 8, 2019,
https://ballotpedia.org/Florida Amendment_4. Voting Rights Restoration_for Felons Initiative {2018).

8 “Reynolds Releases Bill to Restore Felon Voting Rights,” Associated Press, January 22, 2019,
htips//www.apnews com/c2e817¢35d6e48a 1 b7d678c015¢69843.

8 Morgan McLeod, Expanding the Vote: Two Decades of Felony Disenfranchisement Reform, The Sentencing
Project, 2018, 3.

8 Oregon v. Mitchell, 400 U.S. 112 (1970).

3 See Part V1.

3 Tennessee v. Lane, 541 U.S. 509, 518, 520 (2004),

% See e.g\Ayala, “Voting Problems 2018”; Sean Morales-Doyle and Sidni Frederick, “Intentionally Deceiving
Voters Should Be a Crime,” The Hill, Aug. 8, 2018, htips./ithehill.convopinion/civil-rights/40094 1 -intentionally-
decelving-voters-should-be-a-crime; Wendy Weiser and Adam Gitlin, Dangers of “Ballot Security” Operations:
Preventing Intimidation, Discrimination, and Disruption, Brennan Center for Justice, 2016, available at
hitps:i//www. brennancenter. org/analvsis/dangers-ballot-security-pperations-preventing-intimidation-discrimination-
and-disruption. Wendy Weiser and Vishal Agraharkar, Ballot Security and Voter Suppression: What It Is And What
the Law Says, Brennan Center for Justice, 2012, available at https://www brennancenter.org/publication/baliot-
seeurity-and-voter-suppression.

' Young Mie Kim, Brennan Center for Justice, “Voter Suppression Has Gone Digital,” last modified Nov. 20,
2018, hups://www brennancenter.org/blog/voter-suppression-has-gone-digital.




49

BRENNAN CENTER FOR JUSTICE

While federal law already prohibits voter intimidation, fraud, and intentional efforts to
deprive others of their right to vote,” existing laws have not been strong enough to deter
misconduct. Moreover, no law specifically targets deceptive practices, nor is there any authority
charged with investigating such practices and providing voters with corrected information.

H.R.1 protects voters from deception and intimidation in three ways. First, it increases
criminal penalties for false and misleading statements and intimidation aimed at impeding or
preventing a person from voting or registering to vote. Second, it empowers citizens to go to
court to stop voter deception. Third, it blunts the effect of deceptive information by requiring
designated government officials to disseminate accurate, corrective information to voters. These
provisions will give federal law enforcement agencies and private citizens the opportunity to stop
bad actors from undermining our elections. We encourage Congress to enact them.

11 Campaign Finance
A. Small Donor Public Financing (Title V, Subtitles B and C)

H.R.1 also dramatically overhauls federal campaign finance law. The centerpiece of these
reforms is small-donor public financing, which has the potential to fundamentally transform
political campaigns and counteract the worst effects of the Supreme Court’s now-infamous
decision in Citizens United.%

Big Money Undermines American Democracy. Thanks to Citizens United and related
cases, a small class of wealthy donors has achieved unprecedented clout in American politics.™
Super PACs, political committees that can raise and spend unlimited funds, poured more than $3
billion into federal elections last year; of that total, roughly a third can come from a mere 11
donors.”> Another $1 billion has come from dark money groups that keep their donors secret, but
which we know are funded by many of the same donors who back super PACs.* While all of
these groups are supposed to operate independently of candidates and parties, many actually

92 Weiser and Gitlin, Dangers of “Ballot Security Operations.

% See Adam Skaggs and Fred Wertheimer, Empowering Small Donors in Federal Elections, Brennan Center for
Justice, 2012, available at hitps://www.brennancenter.org/publication/empowering-smati-donors-federal-elections.
% fan Vandewalker and Lawrence Norden, “Small Donors Still Aren't as Important as Wealthy Ones,” The Atlantic,
Oct. 18, 20616, https://www theatlantic.com/politics/archive/20 16: 10/campaign-finance-fundraising-citizens-
united/304425/ (showing the portion of contributions from donors of $100,000 or more increasing in presidential
cycles since 2010); Daniel 1. Weiner, Citizens United Five Years Later, Brennan Center for Justice, 2015, 3
(explaining how Citizens United changed the legal landscape for campaign finance), available at

https://www brennancenter.org/sites/default/ files/analvsis/Citzens_United %620Five_Years_Later.pdf.

% Michelle Ye Hee Lee, “Eleven donors have plowed $1 billion into super PACs since they were created,”
Washington Post, Oct. 26, 2018, https://www.washingtonpost.cony/politics/eleven-donors-plowed- 1 -billion-into-
super-pacs-since-2010:2018/10/26.531a07510-d70a- | | e8-aeb7-ddcad4afas4e_storv.htmi,

% Center for Responsive Politics, “Dark Money Basics,” hitps:/www.opensecrets.org/dark-money/basics; Ashley
Balcerzak, “How Democrats Use Dark Money — and Win Elections,” NBC, Feb. 20, 2018,
hitps://www.nbenews.com/politics/congress/how-democrats-use-dark-money-win-elections-n849391; Maggie
Haberman, “Ad by Pro-Trump Group Attacks the Club for Growth,” New York Times, Apr. 18, 2017,
hitps/iwww.nvtimes.com/201 7/04/ 1 8 ‘us/politics/attack-ad-sheldon-adelson-club-for-crowth himl.
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have close ties to elected officials, to the point where they basically function as a campaign
arm.” This creates an unacceptable risk of corruption and its appearance.

Recent election cycles have also seen a surge in giving by small donors (donors who give
$200 or less),”® but they still account for less than a fifth of the total raised and spent on
campaigns.” In the two most recent midterm election cycles, the top 100 super PAC donors gave
almost as much as all the millions of small donors combined.'” In 2018, the top five individuals
or couples who gave to super PACs alone contributed almost $350 million.'”!

The dominance of wealthy elites and special interests has a direct impact on policy.
Studies have repeatedly shown that campaign donors have far more clout than voters,'? which
they often use to pursue objectives most Americans do not share.'® The last Congress, for

97 See generally lan Vandewalker, Brennan Center for Justice, “The Rise of Shadow Parties,” Oct. 22, 2018,
https:/www.brennancenter.org/blog/rise-shadow-parties: lan Vandewalker, Eric Petry, Shadow Campaigns: The
Shift in Presidential Campaign Funding to Outside Groups, Brennan Center for Justice, 2015, available at
https://www.brennancenter.org/publication/shadow-campaigns-shifi-presidential-campaign- funding-outside-groups;
Daniel P. Tokaji and Renata E.B. Strause, The New Soft Money: Qutside Spending in Congressional Elections,
Election Law @ Moritz, 2014, 76-79 (quoting members of Congress and staff about the influence of outside
spending on elected officials), available ar https://moritzlaw.osu.edu/thenewsoftmoney/wp-
content/uploads/sites/37/.20 14/06/the-new-soft-money-WEB pdf.
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Kenneth P, Vogel and Rachel Shorey, “Eyeing 2020, Trump Fund-Raisers Return to a Familiar Well: Small
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example, was dominated by the push for Obamacare repeal and a $1.5 trillion tax overhaul,
avowedly donor-driven initiatives that were consistently unpopular with the general public.'®
The disconnect between elite priorities and those of everyday Americans has profoundly
undermined faith in our democracy. Overwhelming majorities across the political spectrum feel
their voices are not being heard because of our dysfunctional campaign finance system. '°°

Big money politics especially harms people of color. The donor class has long been
overwhelmingly white.'% Major corporate and individual donors have helped to drive policies
that disproportionately hurt poor and minority communities, from mass incarceration to the
failure to rein in subprime lending. '’ Barriers related to fundraising also disproportionately keep
people of color from running, especially women, who still face persistent discrimination and are
Jess likely to have wealthy networks they can tap for support.'®
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1% Among elite donors giving more $5,000, 93 percent were white in 2012 and 94 percent were white in 2014, Sean

McElwee, Brian Schaffner, Jesse Rhodes, Whose Voice, Whose Choice? Demos, 2016, 2, available at

hitps:/iwww.demos.o ‘publications/Whose%20Voice%20Whose%620Cheice_2.pdf. Since 2009,

rg/sites/default/files/
only one Black American donor has appeared in the top 100 political spenders list. Lateshia Beachum, “There are
Many Rich Minorities. So Why Are There No Black Koch Brothers?” Center for Public Integrity, Jul. 23, 2018,
https://www.pri.org/stories/2018-07- | 8/there-are-manv-rich-minorities-so-why-are-there-no-black-koch-brothers.

197 Adam Lioz, Stacked Deck: How the Racial Bias in Our Big Money Political System Undermines Our Democracy
and our Fconomy, Demos, 2013, 43, 51, available at .
https://www.demos.org/sites/default/files/publications/StackedDeck2 1.pdf.

1% Women of color are approximately 20 percent of the U.S. population but despite historic gains still make up less
than ten percent of the voting membership of the House of Representatives and only four percent of the Senate.
“Women of Color in Elective Office 2019,” Center for American Women and Politics, last accessed Feb. 12, 2019,
http://cawp.rutgers.edu/women-color-elective-office-2019, According to one scholar, “[t}he support infrastructure
available to women of color has historically not been as strong, particularly when it comes to things like campaign
trainings, recruitments, and financial support.” Linda Kramer Jenning, “Women of Color Face Significant Barriers
When Running for Office. But They’re Finding Support,” Yes! Magazine, Jul. 31, 2018,
hitps/fwww.yesmagazine.ore/people-power/ women-of-color-face-significant-barriers-when-running-for-office-but-
theyre-finding-support-2018073 1. The founder of Collective PAC, which raises money for candidates of color, notes
that “especially for black women, raising money is oftentimes a major deterrent to why they don’t get into politics or
run for election.” Kate Ackley, “Women — and the Power of the Purse ~ Will Be Key in 2018,” Roll Cali, Oct. 26,
2017, https:/rwww.rollcall.com/news/politics/99810-2. See also Asha DuMonthier, Chandra Childers, Jessica Milli,
The Status of Black Women in the United States, Institute for Women’s Policy Research, 2017, 4-5, available at
hutps://www.domesticworkers.org/sites/default/files/SOBW _report2017 compressed.pdf (finding that fundraising
pressure is disproportionately discouraging to potential candidates who are female, African American, or represent
tess-affluent districts).
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1. Small-Donor Matching for Congressional Races (Title V, Subtitle B, Part 2)

The Government by the People Act of 2019 in Title V, Subtitle B, Part 2 of H.R.1
establishes a small donor matching system for congressional races. Small donor matching is a
transformative solution to the problem of big money. While its potential may be profound, the
basics of this system are simple. Candidates opt into the system by raising enough small start-up
donations to qualify and accepting certain conditions such as lower contribution limits. Donors
who give to participating candidates in small amounts will then see their contributions matched
by public money.'® The Act matches donations of $1-$200 to participating congressional
candidates at a six-to-one ratio, the same ratio used until recently in New York City’s highly
successful program. !0

Small Donor Matching is a Tried and True Solution. Small donor matching has a long
and successful history in American elections. It was first proposed more than a century ago by
President Theodore Roosevelt.!!! Congress incorporated a one-to-one small donor match for
primaries into the presidential public financing system enacted in 1971, The vast majority of
major party presidential candidates from 1976 to 2008 used matching funds in their primary
campaigns.'!* Thanks to the presidential public financing system, Ronald Reagan was reelected
by a landslide in 1984 without holding a single fundraiser.!'? Two years later, the bipartisan
Commission on National Elections concluded that: “Public financing of presidential elections
has clearly proved its worth in opening up the process, reducing the influence of individuals and
groups, and virtually ending cortuption in presidential election finance.”!™

Small donor matching has also found success at the state level, where it has been adopted
in a wide variety of jurisdictions.'® The system that has been studied the most is New York

1% Brent Ferguson, State Options for Reform, Brennan Center for Justice, 2015, 1, available at

https://www brennancenter.org/sites/default/files/publications/State_Options for Reform FINAL.pdf.

119 Last year the city voted overwhelmingly to raise the match to an 8-to-1 ratio.

111 Skaggs and Wertheimer, Empowering Small Donors, 8.

Y2 14 10.

W d 11

11 Jd 10 {quoting Fred Wertheimer, Testimony to DNC Commission on Presidential Nomination Riming and
Scheduling, Sept. 30, 2005).

!5 A number of states, including Florida, Michigan, and New Jersey, provide matching funds in governor races. See
Juhem Navarro-Rivera, Emmanuel Caicedo, Public Funding for Electoral Campaigns: How 27 States, Countries,
and Municipalities Empower Small Donors and Curb the Power of Big Money in Politics, Demos, 2017, available
at https/www.demos.orgfsites/defauly files publications/Public_Financing Factsheet FA[51.pdf. New York State is
poised to pass small donor matching for all state races this year. Andrea Sears, “2019 Could Be the Year for NY
Election Reform,” Public News Service, Jan. 14, 2019, https://www.publicnewsservice.org/2019-01-14/civic-
engagement/2019-could-be-the-vear-for-ny-glection-reforn/a65199-1, Comprehensive matching already exists in
many other large, diverse municipalities besides New York City, including Los Angeles, Tucson, Washington, D.C.,
Montgomery County, Maryland, Prince George’s County, Maryland, and others. See Navarro-Rivera and Caicedo,
Public Funding for Electoral Campaigns, Martin Austermuhle, “Bowser Signs Bill Creating Public Financing
Program For Political Campaigns — And Will Fund It,” WAMU, Mar. 13, 2018,

https://wamu.org/story/1 8/03/1 3/bowser-signs-bill-creating-public- financing-program-political-campaigns-will-
fund/# XFzEY mfsZaQ; Rachel Chason, “Prince George’s Approves Matching Funds for Local Candidates —
Starting in 2026,” Washington Post, Oct. 24, 2018, https://www.washingtonpost.com/local/md-politics/prince-
georges-approves-public-finance-system-for-local-candidates/20 18/ 10/24/47f7h753-d738-1 le8-a 1 Of
b31546b10756_story.htmi.
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City’s, which has existed since the 1980s and currently matches donations of up to $175.1'¢ The
vast majority of city candidates participate.!!” Studies of the 2009 and 2013 city elections found
that participating candidates took in more than 60 percent of their funds from small donors and
the public match.'®

The central role small donors play in funding New York City campaigns has many
benefits. Most notably, the system has increased the diversity of viewpoints influencing
officeholders. Small donors are far more representative of the real makeup of New York than big
donors in terms of race, income, education level, and where they live, and officeholders who
court these campaign contributions spend more time talking to everyday New Yorkers.'"” The
comparison to state races that do not have small donor matching is remarkable. One study the
Brennan Center conducted found that participating city candidates raised money from 90 percent
of the city’s census blocs, as compared to roughly 30 percent for state assembly candidates (who
do not receive public matching dollars) running in the same areas.'?® The city’s system has also
helped more diverse candidates run, including the city’s first African-American mayor and New
York State’s first female and first African-American elected attorney general, who began her
career on the city council.?!

116 “How It Works,” New York City Campaign Finance Board, last accessed Feb. 11,2019,
https://www.nycefb.info/program/how-it-works/; Angela Migally, Susan M. Liss, Frederick A.O. Schwartz, Jr.,
Small Donor Matching Funds: The NYC Election Experience, Brennan Center for Justice, 2010, available at
https://www.brennancenter.org/publication/small-donor-matching-funds-nyc-election-expetience.

17 In 2017, 84 percent of candidates in New York City primaries opted to accept public funds; in 2013 it was 91
percent. Keeping Democracy Strong: New York City's Campaign Finance Program in the 2017 Citywide Elections,
New York City Campaign Finance Board, 2018, 45-46, available of htips://www.nyeefb inforpdf2017_Post-
Election Report 2 pdf.

18 Michael Malbin, Testimony before the New York City Campaign Finance Board, Campaign Finance Institute,
Feb. 13, 2013, http://www.cfinst.ore/Press/PReleases/14-02~

L3/ Testimony_before_the New York City_Campaign_Finance Board_Says Small_Donor Matching_Funds a3 Su
ceess_but_the City_Should Look at Changes Moving_Forward.aspx. Candidates who did not participate in the
public financing system raised most of their money from donors of $1,000 or more. Michael J. Malbin, Peter W,
Brusoe & Brendan Glavin, What Is and What Could Be: The Potential Impact of Small-Donor Matching Funds in
New York State Elections, Campaign Finance Institute, 2013, 3, available at

http//www cfinst.org/pdfistate/NY/CFL_Impact-Matching-on-NYS pdf.

% As New York State Senator (and former City Council Member) Jose Serrano explained: “Imagine if you could
spend a little less time [making fundraising calis], and a little more time in someone’s living room, listening to
conversations that they have, hearing the ideas that they may have. You can become a much more engaged and
responsive candidate and hopefully elected official.” DeNora Getachew and Ava Mehta, eds., Breaking Down
Barriers: The Faces of Small Donor Public Financing, Brennan Center for Justice, 2016, 29,

https://www brennancenter.org/sites/default/ files/publications/Faces_of Public_Financing.pdf. Councilmember Eric
Ulrich, a Queens Republican, makes a similar point: “[t]he matching funds program has allowed for the voice of
small donors and regular people to have a greater say in outcomes . . .. That has helped us transform how we serve
our constituents. I have no choice butto listen to and engage the [constituents] in an overall discussion about what
direction the city should go.” /d. at 34.

120 Elisabeth Genn, Michael J. Malbin, Sundeep lyer, Brendan Glavin, Donor Diversity Through Public Matching
Funds, Brennan Center for Justice and Campaign Finance Institute, 2012, 4, available at

www.brennancenter org/sites/default/files/legacy/publications/DonorDiversityReport. WER PDF,

12t As New York State Attorney General Letitia James put it after being elected New York City Public Advocate:
“The public financing system in New York City gave me the opportunity to compete and succeed, allowing me to
represent individuals whose voices are historically ignored.” Getachew and Mehta, Breaking Down Barriers, 7.
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Conserving Taxpayer Funds, Small donor matching for congressional races would
transform how they are funded in a cost-effective manner. While critics claim this reform will
squeeze taxpayers, 2 the actual price tag is modest. A reasonable estimate for congressional
races comes out to less than $1 per citizen per year over a ten year period.'** There are many
ways to come up with this sum that do not necessitate an increased burden on taxpayers.'?* There
are also numerous safeguards in the Act against waste or other misuse of taxpayer funds,
including detailed reporting obligations, a requirement that candidates spend available privately-
raised funds at the same rate as they spend public funds, and a requirement that candidates remit
unused public funds to the program.'?

Ultimately, someone pays for candidates to run for office. Whether those sponsors are a
handful of wealthy special-interest donors or everyday Americans boosted by public dollars is up
to Congress.'?® Small donor matching stands on firm constitutional ground.'?” No reform has the
potential to be more transformative. The time to pass this system is now.

2, My Voice Vouchers (Title V, Subtitle B, Part 1)
H.R.1 also creates a pilot program to provide eligible donors with $25 in “my voice

vouchers™ to give to congressional candidates of their choice in increments of $5. While less
common, vouchers are another promising type of small donor public financing, one that is

122 Mitch McConnell, “Behold the Democrat Politician Protection Act,” Washington Post, Jan, 17,2019,
https://www. washingionpost.com/opinions/call-hr- 1 -what-it-is-the-democrat-politician-protection-
act/2019/01/17/dcc937be-19¢h-11e9-9ebf-c5fed 1 b7a081_story html,

1% Lee Drutman, “Democrats’ Small-Donor Campaign Finance Proposal Is a Great Deal for Taxpayers,” Vox, Jan.
14, 2019, https://www.vox.com/polyarchy/2019/1/14/18182579:democrats-hr | -donor-campaign-finance-proposal-
faxpayers.

%% See Skaggs and Wertheimer, Empowering Small Donors, 23; see generally Public Financing of Elections:
Where 10 Get the Money? Center for Governmental Studies, 2003, available at

www policyarchive.org/handle/10207/bitstreams/232.pdf.

12 One witness before a hearing conducted last week by the Committee on Oversight and Reform suggested that
public financing programs “have a history of corrupt actors exploiting the system for personal gain” at taxpayers’
expense. Bradley A. Smith, Testimony of Bradley 4. Smith Before the U.S. House Oversight and Reform Committee:
H.R. 1. Strengthening Ethics Rules of the Executive Branch, Institute for Free Speech, Feb, 6, 2019, 11, available at
https://www.ifs. org/expert-analysis/testimony -of-bradley-a-smith-before-the-u-s-house-oversight-and-reform-
committee/ (“Smith Testimony™). This is simply false. In New York City, for example, most instances of
“corruption” that critics have tried to link to the small donor matching system involved no misuse of public
matching funds or an attempted violation that was caught. Lawrence Norden, Brennan Center for Justice, “New
York Senate Committee Denies Testimony from Campaign Finance Experts,” May 7, 2013,

hupsywww brennancenter.org/analysis/ny-senate-conmmittee-denies-testimony -campaign-finance-experts.
Ultimately, bad actors exist in every system. The key question is whether a public financing program is well-run,
with good enforcement mechanisms that will find and stop misuse of public funds. The Act contains extensive
provisions to do exactly that.

125 As one political scientist recently put it: “There are no free lunches. If the public doesn’t foot the cost of political
campaigns, wealthy donors and lobbyists will. And they will get something in return. And it will be far more than
what they paid in. That’s how the system works. If we enact public financing through a small-donor matching
system, the public will also get something in return. And it will be far more than what they paid in. That’s how the
system works.” Drutman, “Democrats’ Small-Donor Campaign Finance Proposal Is a Great Deal for Taxpayers.”
127 As the Supreme Court observed in upholding the presidential system: “Public financing is an effort not fo
abridge, restrict, or censor speech, but rather to use public money to facilitate and enlarge public discussion and
participation in the electoral process, goals vital to a self-governing people. Thus, [it] furthers, not abridges,
pertinent constitutional values.” Buckley v. Valeo, 424 U.S. 1, 92-93 (1976).
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especially beneficial for less wealthy Americans who cannot afford to make even small
donations. Voters in the city of Seattle overwhelmingly passed a voucher program in 2015. In the
first election where they were used, 18,000 Seattle residents contributed nearly 70,000
vouchers—more than double the total number of contributors in the 2013 election. Most of these
donors had not contributed to any candidate in the two previous election cycles.'?® Voucher
donors were much more representative of the city’s population, including women, people of
color, younger residents, and less affluent residents.'?® The Brennan Center strongly supports
piloting vouchers for federal elections.

3. Presidential Public Financing (Title V, Subtitle C)

Finally, H.R.1 revamps the presidential public financing system, which provides
matching funds to primary candidates and block grants to general election nominees. Despite its
success, that system ultimately failed because it did not afford candidates sufficient funds to
compete in light of the dramatic growth in campaign costs.'>® The Act addresses this problem by
increasing the primary match to a six-to-one ratio, increasing the block grant for nominees in the
general election, and repealing burdensome limits on how much participating candidates can
spend. The Brennan Center supports all of these changes.

B. Improving Federal Disclosure Law (Title IV, Subtitles B and C)

H.R. 1 also updates federal campaign disclosure rules, including by closing the main
loopholes in federal disclosure law that have given rise to dark money and extending basic
transparency requirements to online political ads.

The Rise of Dark Money. Over the last decade, the prevalence of secret money has
become one of the biggest challenges for our campaign finance system. As recently as 2006,
almost all federal campaign spending was transparent. But Citizens United made it possible for
new types of entities to spend limitless funds on electoral advocacy—including 501(c)(4) and
{c)(6) nonprofit corporations that are not required to make their sources of funding public.'*!
These dark money groups have spent almost $1 billion on federal elections since 2010.13? And
they have given millions more to super PACs, in a manner that allows those entities (which in
theory do have to disclose their donors) to keep major underlying funders anonymous.* All of
this secret spending tends to be concentrated in the closest races. One Brennan Center study of

128 First Look: Seattle’s Democracy Voucher Program, Win Win Network and Every Voice Center, 2017, 2,
available at https://everyvoice org/wp-content uploads/2018/08/2017-11-13-Seattle-Post-Election-Report-
FINAL.pdf.

1% Id. 3-5.

130 Skaggs and Wertheimer, Empowering Small Donors, 11.

Bt Weiner, Citizens United Five Years Later, 7.

132 Center for Responsive Politics, “Political Nonprofits (Dark Money),” last visited Jan. 24, 2019,
httpsy//www.opensecrets.org/outsidespending/nonprof_summ.php.
133 Chisun Lee and Douglas Keith, “How Semi-Secret Spendmg Took Over Politics,” The Adantic, Jun. 28, 2016,
hitps://www theatlantic.convpolitics/archive/2016/06/the-rise-of-gray-money-in-politics/48§9002/.
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the 2014 midterms, for instance, showed that more than 90 percent of dark money spending in
Senate contests was concentrated in the eleven most competitive contests.!**

Dark money deprives voters of critical information needed to make informed
decisions.!?® Voters are entitled to know who is trying influence them, and what those spenders
want from the government. It is donor disclosure, as the Citizens United court itself pointed out,
that allows voters to determine whether elected leaders “are in the pocket of so-called ‘moneyed
interests.”” 3¢ Dark money also harms shareholders in many publicly-traded companies, which
frequently use dark money groups as conduits for political spending. !> Researchers have shown
that the corporate managers who drive this giving sometimes do so for their own reasons, and not
to maximize shareholder value.'*® Shareholders need transparency so they can monitor how their
money is being spent.'>

The New Threat of Foreign Interference. More recently, it has come to light that lack of
transparency is also providing multiple avenues for foreign governments and nationals to meddle
in the American political system. In 2016, for example, the Russian government denated millions
to the National Rifle Association, a 501{(c)(4) nonprofit that does not disclose its donors. This
money was allegedly intended to influence the presidential race. '

Russia’s efforts to inject money into the 2016 election did not stop with dark money.
Russian operatives also took advantage of weak disclosure rules for paid Internet ads. Overall,
political advertisers spent $1.4 billion online in the 2016 election, almost eight times what they
spent in 2012.'*! Online ads are cheap to produce and disseminate instantly to vast potential
audiences across great distances without regard for political boundaries.*> Moreover,
sophisticated micro-targeting tools have given rise to the “dark ad,” which is seen only by a
narrowly targeted audience, threatening to remove much of the political debate around elections
from public view. > Russian operatives exploited these capabilities to purchase millions of

134 Jan Vandewalker, Election Spending 2014: Outside Spending in Senate Races Since Citizens United, Brennan
Center for Justice, 20185, 4, available at

https://www. brennancenter.orgsites/defauly/files/analysis/Qutside%20Spending%20Since%620C itizens%20tUnited.p
df.

35 Buckley, 424 U.S. at 66-67 (explaining voters’ interest in knowing the sources of political money “to place each
candidate in the political spectrum more precisely than is often possible solely on the basis of party labels and
campaign speeches.”).

136 558 U.S. at 370.

137 Weiner, Citizens United Five Years Later, 10,

138 John C. Coates IV, “Corporate Politics, Governance, and Valug Before and After Citizens United,” Journal o
Empirical Legal Studies 9 (2012): 657,

13 David Earley and lan Vandewalker, Transparency for Corporate Political Spending: A Federal Solution,
Brennan Center for Justice, 2012, 5-6, available at https://www.brennancenter.ore/publication/transparency-
corporate-political-spending-federal-solution.

142 Peter Stone and Greg Gordon, “FBI Investigating Whether Russian Money Went to NRA to Help Trump,”
McClatchy, Jan. 18, 2018, httpsv/www.meclatchyde.com/news/nation-world/mational/article 195231 139.html.

141 Sean J. Miller, “Digital Ad Spending Tops Estimates,” Campaigns & Elections, Jan. 4, 2017,

https://www campaignsandelections com/camipaign-insider/digital-ad-spending-tops-estimates,

142 Nathanie! Persily, “Can Democracy Survive the Internet?” Journal of Democracy 28 (2017): 72.

143 Christopher S. Elmendorf, Ann Ravel and Abby Wood, “Open up the black box of political advertising,” San

Francisco Chronicle, Sept. 22, 2017, http://ww w.sfehronicle.com/opinion/openforum/articie/Open-up-the-black-
box-of-political-advertising-12221372.php,

23



57

BRENNAN CENTER FOR JUSTICE

targeted ads in an attempt to influence and foment discord around the 2016 election.'** And
Moscow’s efforts in 2016 may serve as a blueprint for other malefactors. As former Homeland
Security Secretary Jeh Johnson put it, “the Russians will be back, and possibly other state actors,
and possibly other bad cyber actors,”

Common Sense Reforms. H.R. 1 takes several key steps to deal with these problems. The
DISCLOSE Act in Title IV, Subtitle B closes legal loopholes that have allowed dark money
groups to refrain from disclosing their donors.!*® The Honest Ads Act in Title IV, Subtitle C
expands disclosure and disclaimer requirements for “electioneering communications™ *"—
campaign ads that mention a candidate during the time leading up to an election—to include paid
Internet or digital communications. And it requires the largest online platforms, with over 50
million unique visitors per month, to establish a public file of requests to purchase political ads
akin to the file broadcasters have long been required to maintain.'*$

These changes will make U.S. campaigns significantly more transparent. But critics have
charged they will require large numbers of Americans to disclose their political activities to the
government.'*® That is not true. The Act places no additional requirements on individual
contributors. Moreover, research has shown that dark money campaign spending is funded
almost entirely by wealthy corporations and individuals; there is no evidence that large numbers
of small donors will be impacted.'>

The Act does require relatively modest purchases of paid Internet ads to be included in
platforms’ public files, which is necessary because such ads can have a wide impact at relatively
low cost. Russia’s 2016 ads reached tens of millions of people, at a cost of roughly $400,000,'!
But these provisions are limited to those who purchase paid ads; the Act does not (as critics have
wrongly implied)'*? cover unpaid postings to an individual’s personal website, social media
account, or email.

Disclosure continues to stand on firm constitutional ground, with the Supreme Court
repeatedly affirming that robust transparency is a permissible-—and often preferred—means to

1% For a more complete discussion of Russia’s use of Internet ads in 2016, see lan Vandewalker, Oversight of
Federal Political Advertisement Laws and Regulations: Statement before the Commitiee on House Oversight and
Government Reform, Subcommittee on Information Technology, Brennan Center for Justice, Oct. 24, 2017, available
at htps://www brennancenter.org/analysis/oversight-federal-political-advertisement-laws-and-regulations.

% Andrew Rafferty, “Former DHS Chief Warns Russians Will Continue to Target U.S, Elections,” NBC News, June
21, 2017, hitps:/ www.nbenews com/politics. politics-news/former-dhs-chief-warns-russians-will-continue-target-u-
s-n775116.

16 The Act amends statutory text that had been interpreted to require dark money groups to disclose only those
donors who earmark their contributions to pay for a specific ad, which virtually never happens. It also prevents
donors from funneling contributions through front groups to hide their true origin.

752 U.S.C. § 30104(H)(3).

M8 47 C.F.R. 73.3526(e)(6), 73.3527(e)(5).

Y0 Smith Testimony, 8; McConnell, “Behold the Democrat Politician Protection Plan.”

1% Derek Willis, “Shedding Some Light on Dark Money Political Donors,” ProPublica, Sept. 12, 2018,
https://www.propublica.org/nerds/ shedding-some-light-on-dark-monev-political-donors.

1! Jan Vandewalker and Lawrence Norden, Getting Foreign Funds Out of America’s Elections, Brennan Center for
Justice, 2018, 7, hitps://www brennancenter.org/publication/getting-foreign-funds-out-americas-elections.

132 Smith Testimony, 8.
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prevent “abuse of the campaign finance system.”'>> And while transparency has become a
subject of heated debate inside the Beltway, it remains overwhelmingly popular with the general
public. '™ These are valuable reforms that, like small donor public financing, will help blunt the
worst effects of Citizens United. Congress should pass these reforms without delay.

C. FEC Overhaul (Title VI, Subtitle A)

H.R.1 also overhauls the dysfunctional Federal Election Commission, which has failed to
meaningfully enforce existing rules and would almost certainly struggle to implement the other
campaign finance reforms in the Act.

A Deadlocked and Dysfunctional Commission. The FEC’s mission is to interpret and
enforce federal campaign finance laws. "> No more than three of its six members can be
affiliated with any one party, and at least four votes are required to enact regulations, issue
guidance, or even investigate alleged violations of the law.'® By longstanding tradition, each of
the two major parties takes half the FEC’s seats."”” This has resulted in pervasive gridlock. The
Commission routinely deadlocks on whether to pursue significant campaign finance violations—
often after sitting on allegations for years without even investigating them. ' Its process for
issuing new regulations has virtually ground to a halt.!”® Increasingly, commissioners cannot

153 McCutcheon v. FEC, 134 S.Ct. 1434, 1459 (2014) (plurality opinion)

154 “A New York Times/CBS News Poll on Money in Politics,” New York Times, Jun. 2, 2015,

https://www.nytimes. convinteractive/20 1 5/06/0 L/us/politics/document-poll-may-28-31 . html.

15352 U.S.C. § 30106(b)(1).

156 52 U.S.C. §§ 30106(c), 30106(1), 30107.

'57 Thomas E. Mann, “The FEC: Administering and Enforcing Campaign Finance Law,” in Anthony Corrado, et al.,
eds., The New Campaign Finance Sourcebook, Brookings Institute, 2005, 233, available at
https://www.brookings.edu/book/the-new-campaign-finance-sourcebook/.

158 See Dysfunction and Deadlock: The Enforcement Crisis at the Federal Election Commission Reveals the
Unlikelihood of Draining the Swamp, Office of FEC Commissioner Ann M. Ravel, 2017, 2, 4, available at

https:/: clagsic.fec.cov/members/ravel/ravelreport_feb2017.pdf. In one notorious case, in which a donor admitted that
he had formed an LLC solely for the purpose of hiding a $1 million contribution to a super PAC, the Commission
delayed more than four years before deadlocking on whether to proceed, notwithstanding that all six commissioners
appear to have agreed that the donor broke the law. See Certification (Feb. 23, 2016), MUR 6485 (W Spann LLC et
al.), available at httpsiwww fec.govitiles/lecal/murs/6485/16044390516.pdf; Statement of Reasons, Comm’rs.
Walther, Ravel & Weintraub, MUR 6485 (W Spann LLC, ef al.), available at

https:/'www fec gov/filesidegalrmurs/6485/16044391 123 pdf: Statement of Reasons, Comm’rs. Petersen, Hunter &
Lee, MUR 6485 (W Spann LLC, et al.), available at htp://egs.fec. govieqsdocsMUR/16044393039 pdf

159 Among other things, the Commission has repeatedly deadlocked on proposals for a comprehensive rulemaking to
address the effects of Citizens United. Minutes of an Open Meeting of the Federal Election Commission,
Wednesday Jun. 15, 2011 {approved Jun. 30, 2011 as Agenda Document No. 11-39), available at
htps:/www fec goviresources/updates/agendas/201 approved201 1 39.pdf; Mi of an Open Meeting of the
Federal Election Commission, Thursday Dec. 15, 2011 (approved Jan. 12, 2012 as Agenda Document No. 12-02),
available at hitps:/ www. fee gov/resources/updates/agendas/201 2approved2012 02 pdf; Minutes of an Open
Meeting of the Federal Election Commission, Thursday Mar. 7, 2013 (approved Apr. 11, 2013, as Agenda
Document No. 13-11), available at https://www.fec.gov/resources/updates/agendas/201 3/approved_1311.pd
also Stat t of Cc issioner Ellen L. Weintraub on the 2014 Citizens United Rulemaking, Oct. 9, 2014,
available ai Wy www fec. cov/members/weintragbrstatements/2014-10-

09 _Statement_of Commissioner Weintraub_on_2014_CU_Rulemaking.pdf,

f. See
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even agree on how to answer requests for interim guidance they receive through the
Commission’s advisory opinion process.'®

The Commission is also beset with management problems. It has not had a permanent
general counsel (its chief legal officer and one of the two most important staff members) in more
than five years.®! Morale among its rank-and-file staff consistently ranks nears the bottom of the
federal government. 1%

FEC dysfunction has exacerbated many problems with our campaign finance system,
including dark money,'®® rampant coordination between candidates and outside groups,'** and
vulnerability to foreign interference in our campaigns.'®* As a bipartisan group of lawmakers
wrote President Trump last year, a dysfunctional FEC “hurts honest candidates who are trying to
follow the letter of the law and robs the American people of an electoral process with
integrity.” % If not addressed, the Commission’s problems could stymie implementation of the
other ambitious reforms in the Act. Moreover, the agency’s inability to enforce campaign finance
laws contributes to a broader culture of impunity at a time of eroding respect for the rule of law
and democratic values more generally.'¢

A Necessary Overhaul, The Act addresses the FEC’s main flaws through several targeted
changes. It curtails gridlock by reducing the number of commissioners from six to five, with no
more than two affiliated with any party (effectively requiring one commissioner to be an
independent). It creates clear lines of accountability for management issues by allowing the
president to name a real chair'®® to serve as the FEC’s chief administrative officer, with
responsibility for the agency’s day-to-day management. It helps ensure that commissioners will
have the right temperament and qualifications by establishing a bipartisan blue ribbon advisory
commission to publicly vet potential nominees. It ensures that the Commission will periodically

160 See 52 U.S.C. §§ 30107(a)(7), 30108. Deadlocks on advisory opinion requests have increased exponentially, as
detailed in a forthcoming Brennan Center white paper. See Daniel 1. Weiner, How fo Fix the FEC, Brennan Center
for Justice, forthcoming 2019,

181 Dave Levinthal and Suhauna Hussain, “Five Years Ago, the Federal Election Commission’s Top Lawyer
Resigned. No Permanent Replacement Has et been Named.” Center for Public Integrity, Jul. 4, 2018,

https:/www, priorg/stories/2018-07-04 five-vears-aso-federal-election-commission-s-top-lawyer-resigned-no-
permanent.

162 Dave Levinthal, “Report: FEC Leaders, Managers Share Blame for Horrid Morale,” Center for Public Integrity,
Jul. 26, 2016 (updated Feb. 11, 2019), https://publicintegrity .org federal-politics/report-fec-leaders-managers-share-
blame-for-horrid-morale/.

163 Lawrence Norden, Brent Ferguson, Douglas Keith, Five to Four, Breanan Center for Justice, 2016, 7, available
at hitps:/www brennancenter.org/publication five-four.

164 See Weiner, Citizens United Five Years Later, 8.

165 Jordan Muller, “FEC Rejects Proposal to Consider New Rules on Foreign Spending in U.S. Elections,”
Opensecrets.org, May 25, 2018, https:/www.opensecrets.org/news/20 | 8/03 fec-rejects-proposal-to-consider-new-
rules-on-foreign-spending-in-us-elections/.

16 Kilmer, Buck Lead Bipartisan Call to President Trump: Fill Vacant Seats on Federal Election Commission
Immediately, 2018, hitps:/kilmer.house.gov/news/press-releases/kilmer-buck-lead-bipartisan-call-to-president-
trump-fill-vacant-seats-on-federal-election-commission-immediately.

167 Preet Bharara, Christine Todd Whitman, et al., Proposals for Reform, National Task Force on Rule of Law and
Democracy, 2018, 16,

hps://www brennancenter.org/sites/default/files/publications/ TaskForceReport_2018 09 pdf.

198 Currently the office rotates annually and is largely symbolic See 52 U.S.C. § 30106(a)(5).

26



60

BRENNAN CENTER FOR JUSTICE

have fresh leadership by ending the practice of allowing commissioners to hold over in office
indefinitely past the expiration of their terms.'®® And it helps streamline the enforcement process
by giving the Commission’s nonpartisan staff authority to investigate alleged campaign finance
violations and dismiss frivolous complaints—subject to overrule by a majority vote of
commissioners,'™

These changes would bring the FEC’s structure more in line with other independent
agencies, but with significantly greater safeguards to prevent either party from weaponizing the
agency against its opponents. Critics nevertheless charge that H.R.1 would effectuate a partisan
takeover of the FEC.'”! They argue that, although the president could only nominate two of
five commissioners from their own party, the FEC’s new structure would allow presidents to
install secret partisans in the third seat reserved for an independent.'” But as a legal matter, the
president already has constitutional authority to nominate whomever they want to serve on the
FEC, provided no more than three of the nominees are affiliated with one party at the time they
are nominated.'” The tradition of deferring to party leaders has no force of law.'”* By
providing for public bipartisan vetting of nominees, H.R.1 actually establishes stronger
safeguards than currently exist. In a similar vein, critics suggest that a presidentially-appointed
FEC chair would be tantamount to an “election czar,” with vast power to persecute the
president’s opponents.'” But the role of chair envisioned by the Act is identical to that which
exists at many other independent agencies, except without a working majority of
commissioners from the chair’s own party.'”™

167 All four of the current commissioners (there are two vacancies) have been in office since the George W. Bush
administration, notwithstanding that they are theoretically limited to one six-year term. “All Commissioners,”
Federal Election Commission, accessed Oct. 18, 2018, https:/www. fec.cov/about/leadership-and-
structure/commissioners/. Before 1997, commissioners could be re-appointed to new terms an unlimited number of
times. Congress eliminated reappointment with the goal of ensuring that the agency would periodically have fresh
leadership, and to reinforce commissioners’ independence in the face of congressional attempts to use the
reappointment process as leverage to deter enforcement. Exec. Office Appropriations Act of 1998, 105 Pub. L. No.
61, 111 Stat. 1272 (Oct. 10, 1997). But allowing indefinite holdovers has created the worst of both worlds. There is
still very little turnover, and commissioners whose terms have expired are even more beholden to the president and
Congress, who can replace them at any time. Weiner, How to Fix the FEC.

17 Under the Commission’s present structure, even those wrongfully accused of violations must sometimes wait
years for their names to be cleared. See, e.g,, Notification with Factual and Legal Analysis, MUR 6896 (Margie
Wakefield for Kansas), available at hitps://www.fec.gov/files/legal murs/6896/135044385209.pdf; Notification with
General Counsel’s Report, MUR 6904 (Cat Ping for Congress), available at

https://www. fec.gov/files/legal/murs/6904/16044396706.pdf.

7' Smith Testimony, 2; McConnell, “Behold the Democrat Politician Protection Plan.”

72 Smith Testimony, 2.

173 Buckley, 424 U.S. at 140.

' Daniel 1. Weiner, “FEC’s Status Quo is Hazardous—Proposed Legislation Would Help Fix It,” The Hill,
February 10, 2019, https://thehill com/opinion campaign/429294-fecs-status-quo-is-hazardous-proposed-fegisiature-
would-help-fix-it.

175 Smith Testimony, 3.

176 That being said, any concerns about partisan domination of a restructured FEC can easily be addressed through
minor changes to Act. For example, the Act could specify that any nominee who has been affiliated with a party at
any time in the last five years (including registering as a member of the party or working for or representing the
party or its candidates or officeholders) will be deemed affiliated with the party for purposes of determining partisan
balance on the Commission. Model language can be found in legislation proposed in the last Congress. See H.R.
3953, 115" Congress (2017).
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Ultimately, no government institution functions independently from background norms
that restrain excessive partisanship and other abuses of power. To insist that any reforms
eliminate such risks entirely is to set an impossible standard. The Act makes sensible changes
to the FEC’s structure that deserve immediate passage.

D. Reforming Coordination Rules (Title V, Subtitle B)

H.R.1 also tightens restrictions on coordination between candidates and outside groups
like super PACs that can raise unlimited funds, another important reform.

The Supreme Court has long held that outside campaign expenditures coordinated with a
candidate can be “treated as contributions,” because “[t]he ultimate effect is the same as if the
[spender] had contributed the dollar amount [of the expenditure] to the candidate.”'”’ Citizens
United did nothing to change that. When the Supreme Court struck down limits on how much
outside groups could spend in federal elections, it did so on the assumption that these groups
would operate independently of candidates. The Court reasoned that the absence of
“prearrangement and coordination” would “undermine(] the value of the expenditure to the
candidate” and alleviate the danger of quid pro quo corruption or its appearance. '’

Whether or not that was a correct assumption,'” in reality the independence of much
outside spending is illusory. In 2016, most presidential candidates had personal super PACs run
by top aides or other close associates, whose only purpose was to get the candidate elected and
for which the candidate often personally raised funds or even appeared in ads.'® These entities
are also becoming increasingly common in Senate and House races.'®! Other forms of
collaboration are also on the rise, such as the practice of super PACs and other outside groups
republishing flattering b-roll footage that campaigns make available online.'® Even blatant
instances of cooperation, like super PAC ads in which a candidate appears, have been excluded
from the definition of “coordinated communication™ and thus deemed not to count as
contributions under federal rules.'® These developments make it easy to circumvent contribution
limits, especially for the class of billionaire mega-donors who have gained unprecedented
influence in our elections.

H.R. I shores up federal coordination rules in important respects. It specifies that if a
candidate and any outside group or individual collaborate on a communication that promotes,

7 Buckley, 424 U.S. at 36-37.
7 Citizens United, 558 U S, at 360,
1% There is evidence to suggest it was not. See Lawrence Norden and Iris Zhang, Brennan Center for Justice, “Fact
Check: What the Supreme Court Got Wrong in its Money in Politics Decisions,” Jan. 30, 2017,

s://www brennancenter.org-analysis/scotus-fact-check,
' Brent Ferguson, Candidates & Super PACs: The New Model in 2016, Brennan Center for Justice, 2015, 3,
available at https:/’www brennancenter.org/publication/candidates-super-pacs-new-model-2016.
'8 Soo Rin Kim, Center for Responsive Politics, “Mine, All Mine: Single Candidate Super PACs, Creeping Down-
Ballot,” Nov. 10, 2016, hitps::/www.opensecrets.ore/news/2016/1 1/mine-all-mine-single-candidate-super-pacs-
creeping-down-ballot/.
12 Paul Blumenthal, “How Super PACs And Campaigns Are Coordinating In 2016,” Huffington Post, Nov. 14,
2013, hitps:/s www.huffingtonpost.com/entry super-pac-coordination_us_56463185¢4b045bf3def0273.
'8 Comment of Brennan Center for Justice at NYU School of Law (Nov. 15, 2011), AO 2011-23 (American
Crossroads), available at htps:' www. fec gov/data/legal/advisorv-opinions/2011-23/.

28



62

BRENNAN CENTER FOR JUSTICE

attacks, supports, or opposes that candidate (the so-called PASO standard), the communication
will be deemed a contribution. It also clarifies that any reproduction of campaign footage or
materials also constitutes a contribution. And it creates a new category of “coordinated
spenders,” groups whose actual ties to a candidate are so close that it is simply not plausible to
think that the group’s spending in support of the candidate is truly independent.

Critics have attacked the constitutionality of these provisions on a number of grounds that
do not withstanding scrutiny.'® Far from being unconstitutional, the Act’s strengthening of
federal coordination rules is in line with regulatory trends in the states.'®® These changes are
necessary to restore the integrity of campaign contribution limits and we strongly support their
passage.

E. Helping Diverse Candidates Run (Title V, Subtitle D)

Finally, the Help America Run Act in Title V, Subtitle D of H.R.1 establishes an
innovative reform to help middle- and working-class candidates run for office. Campaigning for
federal office is a demanding job, one that can require successful candidates to take months or
even years away from paid work or full-time care of loved ones. That is simply not an option for
many middle- and working-class Americans.'$ FEC regulations allow non-incumbents to pay
themselves a salary out of campaign funds, but doing so is relatively rare, and can open a
candidate up to criticism.'®” The Act provides a new option for non-wealthy candidates who do

1% For, example, the Supreme Court has never held that strong coordination rules may only be applied to political
committees. See Smith Testimony, 5. Doing so would create an enormous loophole given how active non-PAC dark
money groups are in federal races. See Part II(B). Equally unfounded are criticisms of the PASO (promote support
attack oppose) standard the Act uses to determine which communications can be coordinated. See Smith Testimony,
5. As the Supreme Court noted when it upheld the standard in McConnell v. FEC, **[p]ublic communications’ that
promote or attack a candidate for federal office ... undoubtably have a dramatic effect on federal elections.”
McConnell v. FEC, 540 U.S. 93, 169-70 (2003). The Court has repeatedly declined to revisit this aspect of
McConnell, most recently in 2017. See Republican Party of Louisiana v, FEC, 137 S.Ct. 2178 (2017). In light of this
benefit, when such communications are made in collaboration with a candidate it is entirely reasonable to treat them
as contributions. Finally, designating certain groups as “coordinated spenders” does not impermissibly presume
coordination based solely on a group’s identity, as the Supreme Court has disallowed. See Smith Testimony, 5;
Colorado Republic Federal Campaign Committee v. FEC, 518 U.S. 604 (1996). The case cited by opponents of the
Act. rejected an absolute presumption of coordination for party communications based on the supposed nature of
political parties. Colorado Republican, 518 U.S. at 621 (Breyer, J., lead 0p.). The Act, in contrast, provides that
groups will be deemed “coordinated spenders™ based on specific facts that make any assertion of independence
implausible.

%5 See, e.g., Conn. Gen. Stat. § 9-601¢ (2013), Cal. Code Regs. tit. 2, § 18225.7 (2015); Chisun Lee, et al., Afier
Citizens United: The Story in the States, Brennan Center for Justice, 2014, available at

hitps://www brennancenter.org/publication/after-citizens-united-story-states.

136 Geoff Williams, “Can You Afford to Be a Politician?,” U.S. News, July 16, 2013,
https:/imoney.usnews.com/moneyv/personal-finance/articles/2013/07/1 6/can-you-afford-to-be-a-politician

'*7 See Ashley Balcerzak, “You're Young and Broke. Here’s How to Still Win a Congressional Seat,” Center for
Public Integrity, Dec. 10, 2018, https://publicintegrity org/federal-politics/voung-broke-monev-win-congress-
election/ (“Most candidates [for federal office] don’t take advantage of this provision [allowing them to draw a
salary. At least 22 candidates running in the 2017-2018 election cycle that together paid themselves about $155,000
from campaign funds. None of the candidates the Center for Public Integrity identified this cycle appeared to collect
a $174,000 salary.”); Sam Janesch, “Jess King is the only Pennsylvania candidate for Congress drawing a salary
from her campaign,” Lancaster Online, Jul. 20, 2018, hitps://lancasteronline.com news politics/jess-king-is-the-
only-pennsylvania-candidate-for-congress-drawing/article_86c5de3c-8b96-1 1e8-be8f-39a02337919 him}: Michelle
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not want to pay themselves a salary, allowing them to instead use campaign funds to cover
specific expenses like child, elder, or other dependent care, health insurance premiums, and
professional dues. Giving non-wealthy candidates more ways to make ends meet so they can run
for office is another step towards truly representative government, one that we strongly support.

I1I.  Redistrieting Reform (Title 11, Subtitle F)

The Redistricting Reform Act of 2019 in Title IL, Subtitle E of H.R. 1 would end extreme
partisan gerrymandering by requiring states to use independent citizen commissions for
congressional redistricting, in a way that respects the Voting Rights Act and preserves
communities of interest.

The need for reform is urgent. Extreme gerrymandering has reached levels unseen in the
last 50 years. As Brennan Center research has shown, this decade’s skewed maps have
consistently given Republicans 15-17 extra congressional seats over the course of the whole
decade. ' Shifts in political winds have virtually no electoral impact in gerrymandered states. In
2018, for example, a political tsunami year for Democrats, no districts changed parties in Ohio
and North Carolina, two states with extremely biased maps. Despite the fact that Democrats
earned nearly half the vote in both states, they won only a quarter of the seats. The
overwhelming majority of the seats that did change parties in 2018—72 percent—were drawn by
commissions and courts. '

To be clear, Republicans are not alone in rigging districts to their advantage. A
Democratic gerrymander in Maryland was proven to be just as unbreakable in the Republican
wave of 2014."% Both parties are more than capable and willing to draw districts that primarily
serve their partisan ends if given the opportunity, and both have done so this decade with
devastating consequences for American democracy.

Many of this decade’s redistricting abuses have come at the expense of communities of
color. When Republican-drawn maps in Virginia, North Carolina, and Texas were successfully
challenged on the grounds that they discriminated against minority voters, the states defended the
maps by arguing that politics, rather than race, had been the driving force behind their maps.'®!
Democrats in Maryland, likewise, rejected a congressional map that would have given African-
Americans additional electoral opportunities because that would have created an additional

Tsai, “Take the Money and Run?” Slate, Dec. 20, 2007, https:/slate.com/news-and-politics/2007/1 2/do-presidential-
candidates-receive-a-salary himl (“{1]t’s almost considered bad form for someone seeking the presidency {to accept
a salary]”).

'35 Laura Royden and Michael Li, Extreme Maps, Brennan Center for Justice, 2017, 6-13, available at

https:/www brennancenter.org/sites/defauli/files/publications/Extreme%e20Maps%203. 16.pdf.

1%% Annie Lo, “How Did Democrats Flip the House? Fairer Maps,” Brennan Center for Justice, Dec. 7, 2018,
https:;/www brennancenter.org/blog/how-did-democrats-flip-house-fairer-maps.

1% Benisek v. Lamone, __F. Supp.3d __(2018).

1% Guy-Uriel E. Charles & Luis Fuentes-Rohwer, “Race and Representation Revisited: The New Racial
Gerrymandering Cases and Section 2 of the VRA,” William and Mary Law Review 59, no. 3 (2018): 1559-1600.
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Republican seat.'® Without a rule that makes disadvantaging minority voters for partisan gain
illegal, this type of discrimination will continue and grow.

Congressional action is necessary to stop partisan and racial gerrymandering. If not
reined in, the problem will only get worse next cycle. Increasingly sophisticated technologies
and voter data enable modern line-drawers to lock in a durable partisan advantage with shocking
accuracy. And in light of the successful gerrymanders of this past decade, political operatives
will have a strong incentive (and little disincentive) to manipulate these tools for their advantage.

The courts alone will not and cannot solve the problem. Even if the United States
Supreme Court develops a manageable standard for partisan gerrymandering, judicial
intervention would likely be limited to the most egregious cases. It will also require aggrieved
voters to resort to expensive, time-consuming, and complicated litigation in order to obtaina
remedy years later. Maps drawn in 2011 are still being challenged in nearly half a dozen states
even though the next round of redistricting is only two years away. The burden that this places
on communities that are the most affected by gerrymandering is unacceptable.

Congress has the authority to fix congressional redistricting.'* As the Supreme Court has
recognized, “the Framers provided a remedy” in the Constitution for redistricting abuses through
the “power bestowed on Congress to regulate elections, and . . . to restrain the practice of
political gerrymandering.” '™ Over the years, Congress has repeatedly exercised its power under
article 1, section 4 to do just that.'% In 1967, for example, Congress required all states to use
single member congressional districts to end the drawing of racially discriminatory multimember
districts, a practice adopted to defy the call of the Voting Rights Act.!%

H.R. 1 Offers Bold Solutions for Congressional Redistricting. These abuses require
strong solutions. The Redistricting Reform Act would be the boldest and most comprehensive
exercise of this congressional authority. It would require states to use independent redistricting
commissions to draw congressional maps and impose a uniform set of rules for how districts
should be drawn, prioritizing criteria like keeping communities together, and expressly ban
partisan gerrymandering. It would also open the process to public oversight and participation.

The experience of states like California and Arizona show that independent commissions
work. California went from having a congressional map that was one of the least responsive to
electoral changes in the nation to one of the most.'”” California’s maps did not just improve

192 Aaron C. Davis, “Redistricting in Md. has element of racial friction,” Washington Post, July 24, 2011,

hupsy/www, washingtonpost.com/local/de-politics/redistricting-in-md-has-element-of-racial-

friction2011/07/23 ¢ IQAUBOMXI_story.humlZutm_term=.b84{2191878d.

13 Arizona v. Intertribal Council of Arizona, Inc., 570 U.S. 1 (2013).

%% Vieth v. Jubelirer, 541 U.S. 267 (2004).

19555 STAT. 761 (1941), 2 U.S.C. §2a (Supp. 1950); 54 STAT. 162 (1940); 46 STAT. 21 (1929); 37 STAT. 13 (1911);
31 STAT. 733 (1901); 26 STAT. 735 (1891); 22 STAT. 5 (1882); 17 STAT. 28 (1872); 12 STAT. 353 (1862); 10 STAT.
25 (1852); 9 STaT. 432(1850); 5 STAT. 491 (1842); 4 STAT. 516 (1832); 3 STAT. 651 (1822); 2 STAT. 669 (1811);2
STAT. 128 (1802); 1 STAT. 253 (1792).

%2 US.C. §2¢

97 Royden and Li, Extreme Maps, 23, 26, 29; Laura Royden, Michael Li, and Yurij Rudensky, Extreme
Gerrymandering & the 2018 Midterm, Brennan Center for Justice (2018), 17-19, available at

hupswww brennancenter.org/sites/default/files/publications/Extreme%20Gerrvmandering%s204.24. 18 .pdf,
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political fairness. They also kept communities of interest together, increased representation for
communities of color, and enhanced the opportunity for competition.'®

It is little wonder that independent commissions are popular among voters. Last year, a
record five states passed redistricting reform for congressional and/or legislative districts. The
Ohio proposal carried every single congressional district in the state by a supermajority.'
Reforms in Colorado and Michigan also passed overwhelmingly, with more than 60 percent of
the vote statewide.”®

H.R. 1 builds on what has been proven to work. Commissions would contain equal
numbers of Republican, Democratic, and unaffiliated commissioners, with voting rules that
ensure that no one party would be able to dominate the redistricting process. Additionally, all
potential commissioners would be screened for conflicts of interest to ensure that they do not
have a personal stake in the outcome.

The Act’s establishment of a clear set of mapdrawing rules, listed in the order in which
they are to be applied,?! is an important and ground-breaking change. Federal law currently has
next to no rules governing how districts are to be drawn.?*? Likewise, most states, with a handful
of exceptions, have few rules governing congressional redistricting. This has allowed abuses to
run rampant. Left unchanged, this is a situation that will only get worse in coming years. The
Act’s ban on partisan gerrymandering and enhanced protections for communities of color and

communities of interest would further stem the kinds of abuses we saw this decade.

Finally, the Act would transform what has historically been an opaque process into one
that is transparent and participatory. Commission business would be done in open public
meetings and subject to oversight. Data and other information would be made available and all
official communications would be subject to disclosure. Community groups and members would
get a say through testimony and other feedback mechanisms. Each commission would be
required to show its work and assure fairness by issuing a detailed report before taking a final
vote on a plan. In short, redistricting would no longer be done in backroom deals.

These changes would dramatically improve congressional representation for all
Americans, combining best practices for assuring fair, effective, and accountable representation,
We urge Congress to enact them.

1% Royden and Li, Extreme Maps, 23, 26, 29; Royden, Li, and Rudensky, Extreme Gerrymandering & the 2018
Midterm, 17-19.

19 Peter Miller and Annie Lo, “Support for Ohio’s Issue 1 Ballot Measure in the 2018 Primary Election,” Brennan
Center for Justice, Nov. 7, 2018, https:/;www.brennancenter.org/blog/support-ohio-issue- 1 -ballot-measure-201 8-
primary-election.

20 Peter Miller and Brianna Cea, Brennan Center for Justice, “Everybody Loves Redistricting Reform,” Dec. 5,
2018, https:/:www.brennancenter.org/blog/everybody-loves-redistricting-reform.

! The criteria are based on best practices as developed by a number of civil rights and good government groups that
study redistricting. See “Redistricting Principles for a More Perfect Union,” Common Cause, accessed Feb. 12,
2019, https://www.commoncayse.org/redistricting-principles-for-a-more-perfect-unjon/#.

2 There are no federal redistricting-specific regulations beyond the requirement that districts be single member and
equally populated. For racial and language minorities, there are also protections available under the Equal Protection
Clause and the Voting Rights Act.
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IV.  Election Security

The Elections Security Act, in Titles I and 1l of H.R. 1, would take critical steps to
dramatically improve security and reliability of our election infrastructure.

In the last two years, we learned disturbing details about attacks against American
election infrastructure. Foreign adversaries and cyber criminals are alleged to have successfully
breached state voter registration systems2®> and election night results reporting websites,2*
Attacks against election systems across the globe give us reason to fear this could be the tip of
the iceberg, and that we must guard against even more ambitious efforts in the future.? Our
intelligence community continues to warn that “numerous actors are regularly targeting election
infrastructure.”2% Although we may have escaped a serious cyber breach in the 2018 midterms,
as Christopher Krebs of the Department of Homeland Security put it, “the big game we think for
the adversaries is probably 2020.72%7

Despite these clear threats, thirteen states continue to use voting machines that have no
paper backup (which security experts have consistently argued is a minimum defense necessary
to detect and recover from cyberattacks);?* few states regularly review their paper backups to
audit their election results;>® private voting system vendors are not required to report security
breaches which often leaves our election administrators and the public in the dark;?'® and
election officials across the country say they lack the resources to implement critical election

203 Rick Pearson, “State Officials Say Russian Hackers Stole 76k Illinois Voters® Info in 2016, not S00K,” Chicago
Tribune, August 8, 2018, hittps:/ www chicagotribune cony/news/local/politics/ct-met-illinois-elections-board-russia-
2016-election-hacking-20180808-story.html.

2% Tyler Whetstone, “Knox County election night cyberattack was smokescreen for another attack,” Knox News,
May 17, 2018, https:/www.knoxnews.com/story/news/local/2018/05/1 7/knox-county-glection-cyberattack-
smokescreen-another-attack/62092 1002/,

5 Lawrence Norden and lan Vandewalker, Securing Elections from Foreign Interference, Brennan Center for
Justice, 2017, 7, available af htips://www.brennancenter.org/publication/securing-elections-foreien-interference.

06 pete Williams and Pete Dilanian, “DHS Finds Increasing Attempts to Hack U.S. Election Systems Ahead of
Midterms,” NBC News, Oct, 15, 2018, https://www.nbenews.com/politics/national-security/dhs-finds-increasing-
attempts-hack-u-s-election-systems-ahead-n920336.

27 Colleen Long and Michae! Balsamo, “Cybersecurity Officials Start Focusing on the 2020 elections,” dssociated
Press, November 8, 2018, hitps://www.apnews.com/cfaat 6f6a86349bebe 16e0633d62 1 4dd.

28 § awrence Norden and Wilfred U. Codrington II1, Brennan Center for Justice, “America’s Voting Machines at
Risk — An Update,” Mar. 8, 2018, hitps://www.brennancenter.org/analysis/americas-voting-machines-risk-an-
update; see also Dustin Volz and Patricia Zengerle, “Inability to Audit U.S. elections a ‘National security Concern’:
Homeland Chief,” Reuters, Mar. 21, 2018, https:/www.reuters.convarticle/us-usa-trump-russia-security/inability~to-
audit-u-s-elections-a-national-security-congern-homeland-chieFidUSKBN1GX200; see also Securing the Vote:
Protecting American Democracy, National Academies of Sciences, Engineering, and Medicine, 2018.

2 Chris Deluzio, Brennan Center for Justice, “A Smart and Effective Way to Safeguard Elections,” last modified
July 25, 2018, https://www brennancenter.org/blog/smart-and-effective-way-safeguard-elections; Lawrence Norden,
Aaron Burstein, Joseph Lorenzo Hall, and Margaret Chen, Post-Election Audits: Restoring Trust in Elections,
Brennan Center for Justice and Samuelson Law, Technology & Public Policy Clinic, 2007, available at

https://www brennancenter.org/publication/post-glection-audits-restoring-trust-elections,

29 Nicole Perlroth, Michael Wines and Matthew Rosenberg, “Russian Election Hacking Efforts, Wider Than
Previously Known, Draw Little Scrutiny,” New York Times, Sept. 1, 2017,

https://'www.nvtimes.com/2017/09/0 1 us/politics/russia-election-hacking htmi.
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security measures.?!! Unfortunately, our election security is only as strong as our weakest link.

This Act would dramatically improve the security and resilience of our nation’s election
administration infrastructure by replacing paperless voting systems; promoting the use of risk-
limiting audits; adding electronic poll books to the list of voting systems subject to security
standards; regulating election system vendors; and ensuring a consistent stream of dedicated
election security funding.

A. Replacing Paperless Voting Systems (Title I, Subtitle F)

First and foremost, the Act would mandate the replacement of all paperless electronic
voting machines with machines that require an individual paper record of each vote. Top security
experts—ifrom the National Academies of Sciences, Engineering and Medicine, the national
intelligence community, academia and industry—agree that replacing paperless voting systems is
a top priority.?' This step is critical to improving election security because, as the National
Academies put it, “[p]aper ballots form a body of evidence that is not subject to manipulation by
faulty software or hardware and ... can be used to audit and verify the results of an
election.” Without that record and check, sofiware manipulation or a bug could change an
election result without detection. Further, as Virginia showed in 2017 when it was forced to
replace paperless systems just months before a high-profile gubernatorial election afier learning
of serious security vulnerabilities in its systems, this transition can easily be accomplished in the
timeframe provided in this Act.?®

B. Supporting Risk Limiting Audits (Title 111, Part 2)

The Act would also provide funds for states fo implement risk-limiting audits of their
elections. Risk-liming audits are considered the “gold standard” of post-election audits because
they efficiently provide a high level of statistical confidence in the reported election outcome.?'
While paper records will not prevent programming errors, software bugs, or the insertion of
corrupt software into voting systems, risk-limiting audits use these paper records and are

2t Lawrence Norden and Christopher Famighetti, America's Voting Machines at Risk, Brennan Center for Justice,
2013, 5, available at https://www brennancenter.org/publication/americas-voting-machines-risk.

22 Securing the Vote: Protecting American Democracy, S; Lawrence Norden, The Machinery of Democracy:
Protecting Elections In An Electronic World, Brennan Center for Justice, 2006, available at

hitpsi//www brennancenter.org/publication/imachinery-democracy-protecting-elections-electronic-world-0; Russian
Targeting of Election Infrastructure During the 2016 Election: Summary of Initial Findings and Recc dations,
U.S. Senate Select Committee on Intelligence, 2018; Olivia Beavers, “DHS Chief Calls on Officials in all 50 States
to Have 'Verifiable' Ballots by 2020 Election,” The Hill, August 22, 2018,
https://thehill.comy/policy/cybersecurity/403 | 48-dhs-chief-calls-on-election-officials-in-all-50-states-to-have; see
alse Norden and Famighetti, America’s Voting Machines at Risk.

213 Jenny Portnoy, “Va. Board of Elections Votes to Decertify Some Voting Machines,” Washington Post, April 14,
2013, https://www. washinstonpost.com tocal/virginia-politics/va-board-of-elections-votes-to-decertify-some-
yoting-machines/2015/04/1-4/46bceddd-¢2a6- 1 1ed-8 1ea-064926872% _story.htmZutm_term=.TebbedbfecOa; Laura
Vozzella, “Virginia Scraps Touch-screen Voting as Election for Governor Looms,” Washington Post, Sept. 8, 2017,
https:/7www. washingtonpost.com local/virsinia-politics/virginia-scraps-touch-screen-voting-machines-as-election-
for-governor-looms/2017/09/08/¢266ead6-94fe- 1 1e7-89fa-bh822a46dash_story.html.

214 Mark Lindeman and Philip B. Stark, “A Gentle Introduction to Risk-Limiting Audits,” JEEE Security and
Privacy, Special Issue on Electronic Voting (2012): 1, available at

https://www stat berkeley edw/ ~stark/Preprinis/gentle 1 2.pdf.
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designed to detect and correct any election outcomes impacted by such abnormalities. They are

quickly growing in popularity. Two states already mandate them for use in the 2020 election, !’
and election officials in over a dozen jurisdictions across the country have either piloted them in
the last year or will do so in 2019.216

C. Expanding Definition of Veting Systems to Include Electronic Poll Books
(Title 111, Part 3)

Also important, the Act would expand the existing voting equipment testing and
certification process to include electronic poll books. Although poll books handle some of our
most sensitive information, they have not been subject to even voluntary federal certification
standards. As multiple states with substantive election [T divisions already have state electronic
pollbook certification standards,?'” a voluntary federal certification standard is sorely needed.

D. Regulating Election System Vendors (Title 11, Part 8)

Currently, there is almost no federal oversight of private vendors that design and maintain
the election systems that store our personal information, tabulate our votes, and communicate
important election information to the public. The Brennan Center has documented numerous
instances of voting system failures that could have been prevented had vendors notified their
clients of previous failures in other jurisdictions using the same voting equipment.?’* Among
other things, the Act would require that any vendors who receive payment from grants made
under the Act (1) certify that the infrastructure they sell to local election jurisdictions is
developed and maintained in accordance with cybersecurity best practices, (2) certify that their
own information technology is maintained in accordance with cybersecurity best practices, and
(3) promptly report any suspected cybersecurity incident directed against the goods and services
they provide under these grants.

E. Ensuring a Consistent Stream of Federal Funding to Secure our Election
Infrastructure.

The Act provides funds for critical security measures, both to secure our elections ahead
0f 2020, and also to cover maintenance and upgrades to voting systems for years to come. These
resources are necessary since the race to secure our elections is one without a finish line, and our

23 Securing the Nation's Voting Machines A Toolkit for Advocates and Election Officiais, Brennan Center for
Justice, available at
httpsy//www.brennanceuter.orgssites/defaulv/files/publications/Securing2o20the%20Nation%62 75% 20 Voting%20Mac
hines_.pdf.

216 Making Every Vote Count: A Practical Guide to Risk-Limiting Audits, hups://youtu.be/gMbz0_dizoA.

27 See, e.g,, Cameron Glenn Sasnett, Electronic Pollbook Certification Procedures & System Requirements,
Virginia State Board of Elections Election Administration and Compliance Division, 2015, available at
https://www.eac.coviassets/ 1728/ Virginia%20EPB%%20Certification%20Procedures%20and%620System%20Require
ments%OREV-05131 pdf;, Standards Governing the Examination and Certification of Electronic Poll Books in Use
in Ohio, Ohio Board of Voting Machine Examiners, Feb. 6, 2014, htips://www eag,gov/assets/ 1/ 28/Final%20-

%6208 tandards%620for%20the %20 Examination%20and%20Certification%e200{%020E lectronic%20Pollbooks %20 for
%020Use%20in%200hi0%20E lections | .pdf.

218 L awrence Norden, Voting System Failures: 4 Database Solution, Brennan Center for Justice, 2010, availuble at
https://www brennancenter.org/publication/voting-system-fajlures-database-solution.
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adversaries will undoubtedly change and advance their methods of attack. The responsibility for
funding elections must be shared among local, state, and federal governments, and the Act
ensures that the federal government pays its fair share of the ongoing cost of voting systems,
with a consistent stream of federal funding for states to procure and maintain secure equipment
and implement state-of-the-art security measures to ensure the integrity of our elections.

The election security measures in H.R. 1 would not only make our election infrastructure
more secure, but it would also help reduce the unconscionably long lines that so many voters
experience every election. That would go a long way toward restoring Americans’ confidence in
our elections. We look forward to continuing to work with Congress to ensure sufficient federal
resources for state and local election officials and sufficient national standards to ensure that
funding is spent effectively.

V. Ethics (Titles VII-X)

H.R. 1 would establish stronger ethics rules for all three branches of government. Its
policies are essential first steps toward strengthening ethics and accountability. The values that
undergird our system of representative government are being tested like never before. Ethical
constraints on self-dealing at the highest levels of government are eroding.?!® To reverse this
process, it is vital that Congress put forward bold reforms to help ensure that officials act for the
public good rather than private gain.

As detailed in the testimony of Brennan Center Senior Counsel and Spitzer Fellow Rudy
Mehrbani before the House Committee on Oversight and Reform, the Brennan Center strongly
supports all the Act’s ethics reforms, especially its measures to increase the independence and
authority of the Office of Government Ethics, provide better transparency for top officials, and
slow the “revolving door” between government and industry. These are especially valuable
changes.??® We also strongly support the Act’s requirement that the Judicial Conference of the
United States develop a code of conduct that includes Supreme Court justices, as explained in
more detail in a letter my colleagues and 1 sent to the House Judiciary Committee on January 29,
2019.2) We look forward to continuing to work with Congress on other much-needed
reforms.?22

VL Authority of Congress

Finally, Congress unequivocally has the authority to enact all the democracy reforms set
forth in Act, especially under Article 1, Section 4 of Constitution—known as the Elections

29 Preet Bharara, Christine Todd Whitman, et al., Proposals for Reform, Nationa! Task Force on Rule of Law and
Democracy, 2018, 2.
20 Rudy Mehrbani, For the People Act of 2019: Hearing on H.R. 1, “Strengthening Ethics Rules for the Executive
Branch,” Before the House Comm. On ()vemght and Reform, Feb. 6, 2019, available at

z . I/, 3 act (“Mehrbani Testimony™).
2V HR. 1, The For the People Act: Letter to the Committee on the Judiciary, 116 Cong. (2019) (letter from
Wendy R. Weiser, Myrna Pérez, Daniel I. Weiner, Max Feldman), available at
https://www brennancenter.org‘analysis/letter-house-judiciary-committeg-support-hr- 1 -people-act.
222 Mehrbani Testimony, 14-15.
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Clause. The Elections Clause empowers Congress, “at any time,” to “make or alter” any
regulations for federal elections.”

With the exception of a 1921 case that has since been overturned, the Supreme Court has
consistently interpreted the Elections Clause to endow Congress with sweeping power to regulate
the time, place, and manner of elections.??* As recently as 2013, the Court said, in an opinion by
Justice Scalia, that Congress’s power under the Elections Clause is so broad that it includes
“authority to provide a complete code for congressional elections].]"”?2% Accordingly, the
Supreme Court has found that the Elections Clause authorizes legislation related to voter

registration,”? redistricting,?” campaign finance,??® and corruption in presidential elections.”?”

22 The Elections Clause provides: “The Times, Places and Manner of holding Elections for Senators and
Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by
Law make or alter such Regulations, except as to the Places of chusing {sic] Senators.” U.S. Const. art. I, § 4, ¢b. 1
24 See, e.g., Inter Tribal Council, 570 U.S. at 9 (“The power of Congress over the “Times, Places and Manner’ of
congressional elections ‘is paramount, and may be exercised at any time, and to any extent which it deems
expedient; and so far as it is exercised, and no farther, the regulations effected supersede those of the State which are
inconsistent therewith.””) (quoting Ex parte Siebold, 100 U.S. 371, 392 (1879)); Ex parte Yarbrough, 110 U.S. 651,
661-62 (1884) (“it is not doubted” “that congress can, by law, protect the act of voting, the place where it is done,
and the man who votes from personal viclence or intimidation, and the election itself from corruption or fraud™);
United States v. Mosley, 238 U.S. 383, 386 (1915) (“We regard it as . . . unquestionable that the right to have one’s
vote counted is as open to protection by Congress as the right to put a ballot in a box.™}; Smiley v. Holm, 285 U.S.
3535, 366 (1932) (“It cannot be doubted that these comprehensive words embrace authority to provide a complete
code for congressional elections, not only as to times and places, but in relation to notices, registration, supervision
of voting, protection of voters, prevention of fraud and corrupt practices, counting of votes, duties of inspectors and
canvassers, and making and publication of election returns; in short, to enact the numerous requirements as to
procedure and safeguards which experience shows are necessary in order to enforce the fundamental right
involved.”); United States v. Classic, 313 U.S. 299, 319-20 (1941} (*Unless the constitutional protection of the
integrity of ‘elections’ extends to primary elections, Congress is left powerless to effect the constitutional purpose. .
.. Words, especially those of a constitution, are not to be read with such stultifying narrowness. The words of ss 2
and 4 of Article 1, read in the sense which is plainly permissible and in the light of the constitutional purpose, require
us to hold that a primary election which involves a necessary step in the cholce of candidates for election as
representatives in Congress, and which in the circumstances of this case controls that choice, is an election within
the meaning of the constitutional provision and is subject to congressional regulation as to the manner of holding
it.”); Buckley, 424 U.S. at 13 n.16 (recognizing that Classic overturned Newberry v. United States, 256 U.S. 232
(1921}, which had held that the Elections Clause did not apply to primary elections); Oregon v. Michell, 400 U.S.
112, 121 (1970) (“The breadth of power granted to Congress to make or alter election regulations in national
elections, including the qualifications of voters, is demonstrated by the fact that the Framers of the Constitution and
the state legislatures which ratified it intended to grant to Congress the power to lay out or alter the boundaries of the
congressional districts.”); Foster v. Love, 522 U.S. 67, 72 n.2 {1997) (*The [Elections] Clause gives Congress
‘comprehensive” authority to regulate the details of elections, including the power to impose ‘the numerous
requirements as to procedure and safeguards which experience shows are necessary in order to enforce the
fundamental right involved.”) (quoting Smiley, 285 U.S. at 366).

2 Inter Tribal Council, 570 U.S. at 8-9 (quoting Smiley, 285 U.S. at 366).

26 Id

227 Vieth, 541 U.S. at 275 (stating that the Elections Clause “permit]s] Congress to ‘make or alter”” the “districts for
federal elections™); Wesberry v. Sanders, 376 U.S. 1, 16 (1964) (“Speakers at the ratifying conventions emphasized
that the House of Representatives was meant to be free of the malapportionment then existing in some of the State
legislatures . . . and argued that the power given Congress in Art. [, s 4, was meant to be used to vindicate the
people’s right to equality of representation in the House.”) (citations omitted).

8 Buckley, 424 U.S. at 13 (“The constitutional power of Congress to regulate federal elections is well established
and is not questioned by any of the parties in this case.”).

29 Id. 132 (“This Court has also held that it has very broad authority to prevent corruption in national Presidential
elections.”) (citing Burroughs v. United States, 290 U.S. 534 (1934)).
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There is thus no question that most of the Act’s provisions fall squarely within Congress’s
authority over federal elections. Some, such as Congress’s power to strengthen the Voting Rights
Act and to restore voting rights to individuals with past convictions under Title I, Subtitle E, are
also rooted in authority granted to it under the Fourteenth and Fifteenth Amendments.?°

In fact, the Act embodies the Framers® central goal in establishing the Elections Clause—
ensuring that Congress can override efforts by states to manipulate the federal voting process.?*!
As they drafted the Constitution, the Framers were concerned that states, left to their own
devices, would suppress or skew the vote. For example, at the Constitutional Convention, James
Madison urged that, without the Elections Clause, “[w]henever the State Legislatures had a
favorite measure to carry, they would take care so to mould their regulations as to favor the
candidates they wished to succeed.”?*? The Framers therefore designed the Elections Clause to
prevent states from manipulating election outcomes and to prevent the development of factions
within states that might “entrench themselves or place their interests over those of the
electorate.”?*> The Framers deliberately granted wide-ranging authority under the Elections
Clause to ensure that Congress would be able to combat even those state abuses of power that
were unforeseeable at the time.?** Thus, as Justice Scalia recognized, the states’ power to
regulate federal elections has always been subject to federal law.?*

* Ed *

Voters sent a clear message in 2018: they want to see Congress tackle these problems
with bold solutions to ensure that all Americans can participate in the political process and have
their voices heard in the halls of government. Now it is up to elected leaders to deliver. H.R. 1 is
a down-payment on the promise of a democracy that works for everyone. We urge its prompt
passage.

Thank you.

20 Kusper v. Pontikes, 414 U.S. 51, 57 n.11 (1973); Mitchell, 400 U.S. at 121, 124 (1970),

1 The Avalon Project: Documents in Law, History and Diplomacy, “Federalist No. 59,” accessed Feb. 11, 2019,
http://avalon.law.vale.eduw/{ 8th_century/fedS7.asp.

22 Max Farrand, ed., Records of the Federal Convention of 1787 (New Haven: Yale University Press, 1941), 2:241.
2% drizona State Legislature v. Arizona Indep. Redistricting Comm’n, 135 S. Ct. 2652, 2672 (2015).

23 At the Constitutional Convention, James Madison explained that the Elections Clause uses “words of great
latitude” because “it was impossible to foresee all the abuses that might be made of the [states’] discretionary
power.” Max Farrand, ed., Records of the Federal Convention of 1787 (New Haven: Yale University Press, 1941),
2: 240. .

35 Inter Tribal Council, 570 U.S. at 1415 {quoting Buckman Co. v. Plaintiffs’ Legal Comm., 531 U.S. 341, 347
2001)).
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The CHAIRPERSON. Thank you very much.
Mr. Wertheimer.

STATEMENT OF FRED WERTHEIMER

Mr. WERTHEIMER. Thank you, Chairperson Lofgren.

Chairperson Lofgren, Ranking Member Davis, members of the
Committee, I appreciate the opportunity to testify today on behalf
of Democracy 21. We would like to recognize and thank Represent-
ative Sarbanes and House Speaker Pelosi for their outstanding
leadership on H.R. 1. I would also like to express Democracy 21’s
support for your legislation, Chairperson Lofgren, that addresses
the problem of extreme partisan gerrymandering in this country.

H.R. 1 contains a number of campaign finance reforms, which we
address in our written testimony. My remarks today will focus on
the legislation sponsored by Representative Sarbanes that is incor-
porated in H.R. 1 and provides for an alternative way to finance
campaigns.

An NBC-Wall Street Journal poll last fall found that 77 percent
of registered voters said reducing the influence of special interests
and corruption in Washington is the most important or a very im-
portant issue facing the country.

We need to be clear about this: Influence, money, corruption in
Washington, and the appearance of such corruption, will not stop
until a new way is found for Federal candidates to finance such
their campaigns.

The new financing system in H.R. 1 would allow candidates to
run for office without being dependent on or obligated to big money
or special interest funders. It would empower ordinary Americans
by making their small contributions more important and valuable
to candidates. It would greatly reduce the power and influence of
big money funders by freeing candidates who voluntarily choose
this system to run competitive races for office without the need for
their financial support. And it would create opportunities for new
candidates to enter the political process and run for office.

In the last four elections super-PACs that sprang up in the wake
of Citizens United raised nearly $5 billion in unlimited contribu-
tions to spend in Federal elections. During this period the top 10
individual donors alone contributed $1 billion to super-PACs. That
is an average of $100 million per donor. That is not how our democ-
racy is supposed to work.

The success of the Presidential public financing system for more
than two decades provides a compelling case for the small-donor
matching funds system in H.R. 1.

We do not know yet how H.R. 1’s system is going to be paid for,
but we do have a track record on a public financing system that
was paid for by taxpayers. Every Republican nominee for President
from 1976 to 2008 used that system. Every Democratic nominee
used it until 2004.

Presidents Ford, Carter, Reagan, George H.W. Bush, Clinton,
and George W. Bush, all used the Presidential public financing sys-
tem. They used taxpayer money to become President. Ronald
Reagan used it three times and used it twice to win the Presidency.

The Democratic and the Republican Party used taxpayer funds
to pay for their conventions from 1976 to 2012.
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Now, those candidates and the parties never expressed concern
when they applied for and accepted taxpayer funding.

The Supreme Court has upheld the constitutionality of public fi-
nancing in Buckley v. Valeo and again in an opinion in 2011 writ-
ten by Chief Justice Roberts. The system broke down because the
costs of campaigns, Presidential campaigns, rose dramatically and
Congress never adjusted the system. H.R. 1 will now modernize the
system.

On the point made about H.R. 1 restricting free speech, Buckley
v. Valeo, McConnell, and Citizens United have all held the kind of
disclosure set forth in H.R. 1.

Thank you.

[The statement of Mr. Wertheimer follows:]
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Chair Lofgren, Ranking Member Davis and members of the Committee, I would like to thank
you for the opportunity to appear before the Committee today to testify in support of HR. 1, the
For the People Act of 2019.

Democracy 21 applauds Speaker Pelosi and Rep. Sarbanes for their feadership on HR. 1, an
historic effort to repair the rules of our democracy.

We would also like to extend our praise and appreciation to Chair Lofgren, Rep. Lewis, Rep.
Price, Rep. Cicilline and the other important House reform leaders whose bills are incorporated
into this comprehensive democracy reform legislation.

I also would like to express Democracy 21’s support for your bill, Chair Lofgren, to address
partisan gerrymandering ,which is incorporated into H.R. 1 and which would end the extreme
gerrymandering that is doing great damage to our system of representative government.

Our country today has a broken political system and a corrupt campaign finance system.
The American people know this and they know it must be fixed.

An NBC News/Wall Street Journal poll last fall, for example, found that 77 percent of registered
voters said “reducing the influence of special interests and corruption in Washington™ is “the
most important or a very important issue facing the country.”

Today, our campaign finance system allows big money funders to buy corrupting influence over
government decisions. Our voting system has serious barriers that make it hard, not easy, for
citizens to exercise their inalienable right to vote. Our redistricting system empowers
officeholders to choose their voters rather than voters choosing their representatives. Our
government ethics rules allow the President to misuse his public office for private gain, and
contain major flaws regarding all three branches of government.

H.R. 1 represents a holistic approach to repairing our democracy. The legislation includes
campaign finance, voting rights and redistricting reforms, and Executive Branch, Congressional
and Judicial Branch ethics reforms.

Democracy 21 strongly supports H.R. 1 and opposes any efforts to weaken or undermine the
provisions of the legislation. Our testimony today is focused on the dangerous problems for
democracy caused by big money in American politics and on the reforms needed to address these
problems.

These reforms include the need to provide an alternative way for federal candidates to finance
their campaigns, to close the gaping disclosure loopholes for groups that spend unlimited, secret
contributions in federal elections, to strengthen the rules prohibiting coordination between
candidates and outside spending groups, including individual-candidate Super PACs; and to
reform the dysfunctional, feckless Federal Election Commission.
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H.R. 1 also addresses other campaign finance problems, including the need to expose the foreign
interests behind the kind of anonymous internet ads that were run by Russian operatives in the
2016 presidential election and to require officials of outside spending groups to appear in and
“stand by” their ads, as candidates are now required to do.

A Small Donor, Matching Funds System for Federal Candidates is Essential to Stop
Washington Influence-Money Corruption

H.R. | provides an altemative system for presidential and congressional candidates to finance
their campaigns by creating a small donor, public matching funds system.

We should be clear about this.

Influence-money corruption in Washington will not stop — it will enly grow worse — without a
new way for federal candidates to finance campaigns.

Without an alternative way to finance their campaigns, federal officcholders and candidates will
remain trapped in the existing influence-money system dominated by wealthy donors, lobbyists,
bundlers and special interests.

The new financing system provided by H.R. 1 would:

o Allow candidates to run for office without being dependent on or obligated to big money
or special interest funders;

¢ Empower ordinary Americans by making their small contributions more important and
valuable to candidates;

s Greatly reduce the power and influence of big money funders by freeing candidates to
run competitive races for office without the need for their financial support; and

o Create opportunities for new candidates to enter the political process and run competitive
races.

The Problem

The Supreme Court decision in Citizen United (2010) set the stage for the explosive growth of
Super PACs and opened the floodgates to allow massive amounts of unlimited, influence-
seeking contributions back into federal elections. These are the same kind of contributions that
led to the Watergate campaign finance scandals of the 1970s and the “soft money” scandals of
the 1990s.

In the last four elections, Super PACs that sprang up in the wake of Citizens United raised $4.88
billion in unlimited contributions to spend in federal elections. During this period, the top 10
individual donors alone contributed $1 billion to Super PACs, an average of 3/00 million per
donor.

Here is one example of the Supreme Court’s campaign finance system in action.
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Multibillionaire Sheldon Adelson and his wife Miriam Adelson have given a total of 3297
million to Super PACs in the last four elections to support Republican candidates - making them
the top Super PAC donors during this period. This included $20 million that went to an

individual-candidate Super PAC backing Donald Trump in the 2016 presidential election.

In the 2018 congressional elections alone, the Adelsons gave a total of §/22 million to Super
PACs to support Republican candidates and groups. This included $10 million to America First
Action, a pro-Trump Super PAC.

Casino mogul Sheldon Adelson is strongly opposed to online gambling, which provides
competition for his gambling empire. During the Obama administration, the Justice Department
issued an opinion that said online gambling was legal. In January 2018, Trump’s Justice
Department reversed that carlier opinion and held that online gambling was prohibited by law.
According to published reports, the new Justice Department position closely followed the legal
arguments made by Adelson’s lobbyists.

According to a Washington Post article, “The change was long sought by Adelson, a major
Republican donor who spent more than $20 million to back Donald Trump’s campaign in 2016.”

According to a Wall Street Journal article, “In addition to his advocacy to curb online gambling,
Mr. Adelson spent tens of millions in the 2016 election backing President Trump and has
emerged as one of the most powerful and influential donors in GOP politics.”

These circumstances at a minimum create the appearance that Adelson’s huge campaign
contributions to support Trump and Republican candidates have had an undue influence on the
government’s decision.

Here is another example of the impact of the Citizen United decision.

Billionaire Tom Steyer was the number one Super PAC donor in the 2016 election cycle with
total donations of $89 million, and the number three donor in the 2018 cycle with total donations
of $72 million, for an overall two-cycle total of $161 million.

Steyer wants President Trump impeached and he is currently threatening to use his Super PAC,
Need to Impeach PAC, to attack House Democrats for failing to begin impeachment
proceedings. According to Politico, “Kevin Mack, Steyer’s lead strategist on Need to Impeach,
said the PAC has virtually unlimited resources to spend in targeted districts.”

Steyer is attempting to use his great wealth, in essence, to buy a result in Congress he wants — the
impeachment of President Trump.

Ordinary Americans today have good reason for believing that the extraordinary wealth of
relatively few Americans drowns out their voices in our elections and buys influence over
government decisions.
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The small donor financing system in HL.R. | would empower ordinary Americans to counter the
influence of political money from billionaires and millionaires unleashed by Citizens United.

The Impact of Citizens United

Retired conservative Court of Appeals Judge Richard Posner has said about the impact of
Citizens United, “Our political system is pervasively corrupt due to our Supreme Court taking
away campaign contribution restrictions on the basis of the First Amendment.”

Judge Posner has written, “[It] is difficult to see what practical difference there is between super
PAC donations and direct campaign donations, from a corruption standpoint.” According to
Judge Posner, the donors to a Super PAC are known, so “it is unclear why they should expect
less quid pro quo from their favored candidate if he’s successful than a direct donor to the
candidate’s campaign would be.”

Before his retirement, Judge Posner was widely seen as the country’s most influential judge not
on the Supreme Court.

As long as Citizens United remains the law of the land, we cannot stop unlimited contributions
from flowing into federal elections through Super PACs and non-profit groups. What we can do,
however, is provide federal candidates with an alternative way to finance their campaigns that
will allow them run for office free from dependency on or obligations to influence-seeking, big
money funders. This essential alternative campaign financing system is provided in H.R. 1.

Public Financing is Constitutional

In 1974, Congress enacted a system of public financing for presidential primary and general
elections in response to the Watergate campaign finance scandals.

The Supreme Court in Buckley v. Valeo (1976) upheld the constitutionality of public financing
including the small donor, matching funds system provided for presidential primaries and the
grant of public funds provided for the general election. The Court found that “Congress was
legislating for the ‘general welfare.””

The Court held in Buckley that the presidential public financing system “is a congressional effort,
not to abridge, restrict or censor speech, but rather to use public money to facilitate and enlarge
public discussion and participation in the electoral process, goals vital to a self-governing
people.” The Court found that public financing “furthers, not abridges, pertinent First
Amendment values.”

In 2011, the Supreme Court reaffirmed the Buckley holding that public financing of elections is
constitutional. In Arizona Free Enterprise v. Bennett, which struck a “trigger funds” provision of
the Arizona public financing system (which is not part of the public financing system in H.R. 1),
Chief Justice Roberts quoted Buckley and wrote for the majority:
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We have said that governments ‘may engage in public financing of election campaigns’
and that doing so can further ‘significant governmental interest{s]” such as the state
interest in preventing corruption.

The Presidential Public Financing System Worked Well for More than Two Decades

The success of the presidential public financing system for more than two decades makes a
powerful case for enacting the small donor, matching funds system in H.R. 1.

The presidential financing system began to break down only when dramatic growth in the costs
of presidential campaigns outstripped the funding and spending limits of the presidential system.

Congress never updated and modernized the presidential system. H.R. 1 will revitalize the
presidential public financing system, which remains on the books as law.

The presidential public financing system was established in 1974 in response to the Watergate
campaign finance scandals in the 1972 presidential election. The system was used by
Republicans and Democrats, conservatives and liberals, incumbents and challengers, front-
runners and long-shots.

In the first six elections run under the presidential public financing system (1976 to 1996), each
major party nominee used the public financing system to finance their primary and general
election campaigns. During this period, all but four major party candidates also used the system
to finance their presidential primary campaigns.

President Ronald Reagan benefited more than any other candidate from the system, using it to
finance his three presidential campaigns, including two successful runs for the presidency.

The impact of the presidential financing system can be seen in the fact that in the 1984
presidential campaign, President Reagan ran “without holding a single campaign fundraiser,”
according to The Washington Post. In contrast, President Obama, who did not accept public
financing for his 2012 presidential campaign, had held 160 fundraisers by June 2012, with many
more to come after that.

In the six presidential elections run under the presidential public financing system from 1976 to
1996, Democrats and Republicans each won three times and challengers beat incumbents three
out of six times. The system had neither partisan nor incumbency bias.

From 1976 to 2008 every Republican nominee for President used the public financing system for
their general election campaign. Every Democratic presidential nominee used it from 1976 to
2004.

Presidents Carter (D), Reagan (R), H.W. Bush (R}, Clinton (D) and W. Bush (R) all used the
public financing system to run for president.
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Losing major party nominees Ford (R), Carter (D), Mondale (D), Dukakis (D), H.W. Bush (R),
Dole (R), Gore (D), and Kerry (D) all used the public financing system to run for president,

In addition, for more than three decades the Republican and Democratic National Committees
used public funds to help pay for their national conventions. Apparently, the Republican and
Democratic parties had no problems in using public money for their political activities.

All of these presidential candidates and the national party committees voluntarily requested and
accepted public funds to spend on their campaign-related activities.

The early success of the presidential system was documented in 1986 by the bipartisan
Commission on National Elections, headed by former Republican Representative and Defense
Secretary Melvin Laird and former Democratic Party Chairman Robert Strauss.

The Commission concluded, “Public financing of presidential elections has clearly proved its
worth in opening up the process, reducing the influence of individuals and groups, and virtually
ending corruption in presidential election finance.”

Twenty years later in 2006, Washington Post columnist E.J. Dionne wrote that “public financing
of presidential campaigns, instituted in response to the Watergate scandals of the early 1970,
was that rare reform that accomplished exactly what it was supposed to achieve.”

As noted earlier, the system broke down only after the costs of presidential campaigns
skyrocketed and made it impractical to run competitive races using the presidential system,
which had never been modernized. The presidential system was also undermined in the 1990s by
the rise of unlimited “soft money™ contributions to the political parties, but soft money was
ended by the enactment of the Bipartisan Campaign Reform Act of 2002.

Public Financing Today

The explosion of outside spending in federal elections has resulted in a revised public financing
model being developed for presidential and congressional races. The new approach empowers
small donors by providing multiple matching funds for their small contributions in both the
primary and general elections.

Under H.R. 1, House candidates who voluntarily participate in the system and who raise the
threshold amount of small contributions to qualify will receive public matching funds ata 6 to |
ratio for contributions of $200 or less per donor, per election. In return, participating candidates
will agree to limit the contributions they receive to $1,000 per donor, per election, almost three
times below the current limit of $2,800 per donor, per election.

There are no overall spending limits in the bill. Candidates, however, must agree to limit the
personal wealth they use in their campaigns to $50,000. There is also a cap, set by formula, on
the total amount of public funds a candidate can receive.
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In recent years, states and local communities have taken the lead in adopting public financing’
systems for their elections. This followed a landmark public financing system enacted for state
and legislative races in Connecticut in 2005,

According to Common Cause, public financing systems have been created in recent years in
Berkeley. CA. Portland, OR. Denver, CO. Baltimore, MD. Montgomery County, MD. Howard
County, MD. Prince George's County, MD. Suffolk County, NY and Seattle, WA, (voucher
system). Existing public financing systems have been updated in New York City, NY, Los
Angeles, CA and Maine. And California has lifted an existing ban on cities and localities from
creating public financing systems.

In addition, the following states and cities are exploring the creation of new public financing
systems for their elections: New York, Oregon, Philadelphia, PA, Austin, TX and Albuquerque,
NM (voucher system).

These actions reflect the understanding of citizens around the country that their interests are far
better served by citizen-funded elections than they are by elections dominated by wealthy and
special interest funders.

Conclusion on Public Financing

The American people have made clear they are fed up with Washington corruption and the
rigged political system that benefits the wealthy and powerful special interest at their expense.

President Trump saw this development and it resulted in his “commitment” during the 2016
presidential campaign to “drain the swamp” in Washington. Once elected, however, Trump did
absolutely nothing to carry out his campaign commitment. Instead, President Trump and his
administration have engaged in continuous ethics abuses that have made the Washington
“swamp” far worse.

New candidates in the 2018 congressional elections saw this development as well, As a result,
107 Democratic challengers sent a letter to Congress making their own commitment:

We share the American people’s impatience and frustration over the lack of reforms and
transparency and the role of money in our politics. We hear day in and day out that
special interests are drowning out the voices of everyday citizens — to the point where
many Americans no longer believe their votes even count.

Restoring faith in our elections and in the integrity of our elected officials should be a top
priority that all members of Congress can agree upon.

The letter went on to discuss the need for democracy reforms:
[Tlhese reforms must be sweeping, and they must be bold. They must be the very first

item Congress addresses. We must not yield on this demand, the American public is
counting on us.
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Many of the signers of this letter are now Members of Congress.

H.R. 1 is responsive to the concerns expressed in this letter and to the deep concerns of the
American people about corruption and special interest influence in Washington. This problem is
a major reason for the very low job approval for Congress. which averages in the teens.

Washington corruption caused by influence-secking big money funders will not be curbed until
federal candidates are given an alternative financing system that allows them to run for office
free from being dependent on and obligated to big money funders.

The new financing system in HL.R. 1 provides this essential alternative system. We strongly urge
the Committee to support the new financing system created in H.R. 1 and to oppose any and all
efforts to weaken or undermine the system.

The DISCLOSE Act Provisions in HL.R. 1

The DISCLOSE Act provisions in H.R. 1 are comprehensive new disclosure requirements for
corporations, labor unions, trade associations and non-profit advocacy groups that make
“independent” campaign-related expenditures on ads fo influence federal elections. The
provisions impose reporting requirements only on organizations, not on individuals. The general
disclosure approach is modeled after disclosure provisions in the Bipartisan Campaign Reform
Act of 2002 (BCRA), which were upheld as constitutional by the Supreme Court in the
McConnell case.

The provisions close gaping disclosure loopholes by which wealthy donors and special interests
in the last four elections have given more than $800 million to non-profit groups in secret,
unlimited contributions that were spent to influence federal elections.

Unlimited, secret contributions made to groups which spend money to influence federal elections
are a particularly dangerous means for corrupting government decisions. Without disclosure of
these contributions, there is no way for the public to hold donors and Members of Congress
accountable for the corrupting influence those large contributions may exert on government
decisions.

In the aftermath of the 2010 Citizens United decision, a flood of secret contributions or “dark
money” in federal elections has seriously undermined the integrity of our elections and created
widespread opportunities for influence buying. These secret funds deny citizens the information
they have a right to know about who is providing money to influence their votes and government
decisions.

National polls in the past have shown that citizens overwhelmingly favor disclosure by outside
groups of the donors financing their campaign expenditures.

H.R. 1 defines corporations, unions, trade associations, non-profit advocacy groups, section 527
groups and Super PACs as “covered organizations™ that are required to report their campaign-
related spending and the large donors who fund that spending.
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The legislation defines “campaign-related” spending to include independent expenditures,
electioneering communications and ads that promote, attack, support or oppose (“PASO”)
candidates.

The PASO test, which was used in BCRA, has been upheld by the Supreme Court as a
constitutional way to define campaign-related activities. The Court in McConnell rejected a First
Amendment vagueness challenge to the PASO test, saying “the “words ‘promote,” ‘oppose,”
‘attack,” and ‘support’ clearly set forth the confines within which potential party speakers must
act in order to avoid triggering the provision.” The Court stated that the PASO words “‘provide
explicit standards for those who apply them’ and ‘give the person of ordinary intelligence a
rcasonable opportunity to know what is prohibited.”

Independent expenditures are defined to include public communications containing express
advocacy as well as those containing “the functional equivalent of express advocacy” — a term
used by the Supreme Court to mean any ad which can be understood by a reasonable person only
as advocating the election or defeat of a candidate.

A “covered organization” that makes “campaign-related” expenditures has the option of setting
up a separate bank account to be used for the purpose of making all of its campaign-related
expenditures. If the separate bank account is used, then a covered organization discloses only its
large donors of $10,000 or more to that account. If' a covered organization does not set up a
separate account and makes campaign-related expenditures from its general treasury funds, it
discloses all of its large donors of $10,000 or more to the organization.

It is important to note that any donor to a reporting organization can avoid disclosure simply by
reaching an agreement with the organization that the donation will not be used for campaign-
related expenditures.

The legislation requires disclosure of transfers made by a covered organization to another person
for the purpose of making campaign-related expenditures, or where the transfers are deemed to
have been made for such purpose. In those circumstances, the transfers are treated as if they were
themselves campaign-related expenditures made by the transferor, and the transferor
organization is then subject to the applicable reporting requirements set forth above, including
disclosure of its large donors. The legislation provides standards for when a transfer is “deemed”
to be made for the purpose of making campaign-related expenditures.

These provisions are essential in order to ensure that the original sources of funds that are used to
make campaign-related expenditures are not kept secret by transferring the funds through one or
more conduits. Without this protection, a reporting organization that has to disclose its donors
would disclose only the conduit and not the original source of the funds.

For nearly forty years, campaign finance disclosure requirements have been consistently upheld
as constitutional by the Supreme Court — starting with the Court’s landmark Buckley decision in
1976 and continuing as recently as the Court’s Citizens United decision in 2010.

In Buckley, the Supreme Court held that the federal campaign finance disclosure laws were



84

11

constitutional because they provide “the electorate with information “as to where political
campaign money comes from and how it is spent by the candidate’ in order to aid the voters in
evaluating those who seek federal office.”

The Court in Buckley also upheld the disclosure laws on the grounds that “disclosure
requirements deter actual corruption and avoid the appearance of corruption by exposing large
contributions and expenditures to the light of publicity.”

The Supreme Court in the Citizens United case upheld by an 8 to 1 vote the constitutionality of
disclosure requirements for outside groups making expenditures to influence federal elections.

The Court stated:

The First Amendment protects political speech; and disclosure permits citizens and
shareholders to react to the speech of corporate entities in a proper way. This
transparency enables the electorate to make informed decisions and give proper weight
to different speakers and messages.

The Court farther said that with disclosure, “Sharcholders can determine whether their
corporation’s political speech advances the corporation’s interest in making profits, and citizens

[ ey

can see whether elected officials are ““in the pocket” of so-called moneyed interests.

The Court also repeated what it had previously said in Buckley and McConnell: disclosure
requirements “impose no ceiling on campaign-related activities™ and “do not prevent anyone
from speaking.”

Notwithstanding the Supreme Court’s consistent support for campaign finance disclosure
requirements, opponents of the DISCLOSE Act have used fallacious constitutional arguments in
an attempt to defend the continued flow of secret money into federal elections.

The Court in Citizens United, for example, specifically rejected the argument that disclosure
requirements can apply only to ads which contain express advocacy or its functional equivalent.

The Court has also rejected the argument that disclosure requirements are unconstitutional
because of theoretical concerns about harassment. The Court has said that threats and harassment
must create an actual—not speculative—burden on a group’s freedom to associate in order to
warrant an exemption from disclosure laws,

As Justice Scalia said in a concurring opinion in the Doe case, upholding disclosure requiréments
for ballot petition signers, “Requiring people to stand up in public for their political acts fosters
civic courage, without which democracy is doomed.”

The Court has also flatly rejected the argument that its 1958 NA4CP case is a precedent for
striking down campaign finance disclosure requirements. The N4ACP case involved an attempt
by the State of Alabama to subpoena the NAACP's membership lists at a time when the
organization was fighting for civil rights and when its members were the targets of murders,
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violence and serious physical harassment. Under those dramatic circumstances, the Court held
that the NAACP was entitled to anonymity for its members.

The Supreme Court was fully aware of its NA4CP decision when it upheld campaign finance
disclosure requirements in its 1976 Buckley decision. In fact, the Court in Buckley cited and
distinguished NAACP and rejected the argument that campaign finance disclosure was
unconstitutional as analogous to the situation in NAACP.

In 2003, the Supreme Court in the McConneli case again rejected the argument that campaign
finance disclosure was similar to the disclosure of membership lists struck down in the NA4CP
case. The Court wrote, “In Buckley, unlike NAACP, we found no evidence that any party had
been exposed to economic reprisals or physical threats as a result of the compelled disclosures.”

Absent a showing by a specific organization of “a reasonable probability that the group’s
members could face threats, harassment, or reprisals if thetr names were disclosed,” the Court
has held that campaign finance disclosure requirements are constitutional.

And even if such a showing is made by a specific organization, it only exempts that specific
organization from disclosure. The disclosure requirements remain constitutional for all other
organizations that cannot make such a showing.

Secret money in federal elections breeds corruption and scandal. The DISCLOSE Act provisions
in H.R. 1 comprehensively address the secret money problem and close the existing loopholes
that are being used to pour secret money into federal elections.

Shutting Dewn Individual Super PACs

In 1974, Congress enacted limits on contributions to candidates. These limits were held
constitutional by the Supreme Court in Buckley as necessary to prevent corruption and the
appearance of corruption.

Today, these contribution limits are being eviscerated by individual-candidate Super PACs —
Super PACs that raise and spend unlimited contributions to support one candidate.

The Supreme Court’s Citizens United decision in 2010 opened the door for the explosion of
Super PACs into the political system. It did not take long thereafter for a particularly insidious
variant of the Super PAC to enter the system: the individual-candidate Super PAC.

Super PACs raise unlimited contributions from wealthy individuals, corporations and other
special interests. Under applicable court decisions, they can spend the funds to influence federal
elections, but only if they do so independently from the federal candidates they are supporting.

If they do not operate independently of the candidate they support, their expenditures are treated
by campaign finance laws as in-kind contributions to the candidate. They are then subject to
spending no more than the $5,000 per year limit on PAC contributions to candidates.
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Individual-candidate Super PACS differ from other Super PACs in two important ways: first,
they support only one candidate, and second, they are generally set up and run by close political
or personal associates or family members of that candidate.

While individual-candidate Super PACs claim to be independent from the individual candidates
they support, their supposed “independence” is an illusion. In reality, individual-candidate Super
PACs are closely tied to the candidate and function as an operating arm of the candidate’s
campaign.

As such, the real purpose of an individual-candidate Super PAC is to circumvent and eviscerate
candidate contribution limits.

Candidates and donors use these individual-candidate Super PACs as vehicles to make unlimited
contributions to directly support the candidate backed by the Super PAC, the kind of
contributions that the Supreme Court has said can corrupt and create the appearance of
corruption.

Thus, in practical effect, these individual-candidate Super PACs operate as a dedicated “soft
money” account of a candidate’s campaign, rendering meaningless the limits on contributions to
the candidate.

Both the candidate and the donor know, for example, that a $1 million contribution to the
candidate’s Super PAC is the same as giving it directly to the candidate.

Individual-candidate Super PACs surfaced in the 2012 presidential campaign. Almost every
presidential candidate, including President Obama and Republican nominee Romney, had a
Super PAC focused only on their candidacy.

For example, two White House officials left the Obama Administration and shortly thereafter
created Priorities USA Action to support the Obama reelection campaign. The Super PAC spent
more than $65 million in unlimited contributions in the 2012 presidential campaign to support
President Obama.

Three former top officials of the Romney 2008 presidential campaign created Restore Qur Future
to support the 2012 Romney presidential campaign. This individual-candidate Super PAC spent
$142 million in unlimited contributions to support Romney ~— the most spent by any Super PAC
in the 2012 elections.

Contributors who could only give $2,500 per donor to the Obama and Romney campaigns gave
six- and seven-figure contributions to Prioritics USA Action and Restore Our Future. And
Obama and Romney were certainly aware of their generous benefactors.

Individual-candidate Super PACs spread quickly to congressional elections, and by the 2018
elections cycle, 259 individual-candidate Super PACs raised $175 million in unlimited
confributions, according to the Center for Responsive Politics (CRP). This included many single-
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candidate Super PACs run by the candidate’s former political aides and close associates, or
financed by the candidate’s relatives or by single donors.

While we cannot end all Super PACs as long as the Citizens United decision stands, we can shut
down individual-candidate Super PACs by legally recognizing the reality that they are
coordinated with the candidate they support. In so doing, the expenditures of these individual-
candidate-Super PACs would become in-kind contributions and would be limited to $5,000 per
year,

The Supreme Court requires outside spending groups to be independent from the candidates they
support, but the Court left it to Congress to statutorily define what constitutes “coordination” for
purposes of determining whether outside spenders are independent or coordinated.

The coordination provisions of H.R. 1 address this problem. The bill embodies two
complementary approaches to set a legislative definition of “coordination” that comprehensively
and realistically governs the activities involved.

First, the bill sets forth a gencral definition of coordination that is based on the broad concepts
and language used by the Supreme Court in a number of decisions to explain what the Court had
in mind for independent spending.

In those decisions, the Court has said that independent spending must be done “totally
independently,” Buckley v. Valeo, 424 U.S. 1, 47 (1976); “not pursuant to any general or
particular understanding with a candidate,” Colorado Republican Federal Campaign Committee
v. FEC, 518 U.S. 604, 614 (1996) (“Colorado I'"}; “without any candidate’s approval (or wink or
nod),” FEC v. Colorado Republican Federal Campaign Committee, 533 U.S. 431, 442 (2001)
(“Colorado IT"); and must be “truly indeépendent,” id. at 465.

These are the descriptions used by the Supreme Court to provide standards for the separation
between candidates and outside spenders that is required for spending to be considered
“independent” for constitutional purposes.

The bill adds to the existing definition of the term “contribution” a new subsection that defines a
contribution to include “any payment made by any person . . . for a coordinated expenditure.” As
a contribution, a “coordinated expenditure™ is subject to any contribution limits and other
contribution restrictions that exist (such as a ban on contributions by corporations and labor
unions).

The bill defines a “coordinated expenditure” to include a payment for a “covered
communication” which is made “in cooperation, consultation, or concert, with, or at the request
or suggestion of” a candidate or a candidate’s campaign committee. This part of the definition is
based on the longstanding federal law general standard for a coordinated expenditure. See 52
U.S.C. § 30116(a){7XB)(i).

The bill then defines “cooperation, consultation or concert with” to include any payment or
communication by a person “which is not made entirely independently” of a candidate or his or
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her authorized committee. The bill further provides that “a payment or communication not made
entirely independently of the candidate or committee includes any payment or communication
made pursuant to any general or particular understanding with, or pursuant to any
communication with, the candidate, committee, or agents about the payment or communication.”

These definitions, which are adapted from language in the relevant Supreme Court decisions,
establish a general rule for defining coordinated spending between any outside spender,
including Super PACs and non-profit section 501{c) organizations, and a candidate. The rule
applies to any kind of campaign-related expenditure, including expenditures for public
communications, voter mobilization and other campaign activities on behalf of a candidate. The
bill does not apply to spending by a political party on behalf of the candidates of the party.

The bill exempts from the coordination rules any discussions with a candidate that are solely for
purposes of lobbying the candidate on a policy matter, provided there are no discussions between
the outside spender and the candidate that relate to the candidate’s campaign. The bill also
prohibits a group from using an internal firewall as the basis for avoiding the application of the
coordination provisions.

The bill separately addresses the special case of spending by a “coordinated spender.” Once a
Super PAC or other group meets the definition of a “coordinated spender,” any future
expenditure for a covered communication regarding the group’s coordinated candidate is a
“coordinated expenditure” with the candidate, and thus an in-kind contribution and subject to the
contribution limits.

The definition of “coordinated spender” is based on the relationship between the outside spender
and the candidate. A “coordinated spender” is defined as any outside spending group which
meets any one of the following five standards:

(A) any person who is directly or indirectly established at the request or suggestion of a
candidate or his campaign;

(B) any person for whom the candidate solicits funds or appears at a fundraising event;

(C) any person established or managed by the candidate or by any person who has been
employed by the candidate or retained as a consultant by the candidate;

(D) any person who within the past two years has used a common vendor for campaign
services with the candidate; or

(E) any person who is established or managed by, or has had more than incidental
discussions about the campaign with, a member of the candidate’s immediate family.

These provisions address the reality that individual-candidate Super PACs are inherently
coordinated with the candidates they support and should not be permitted to serve as vehicles for
eviscerating candidate contribution limits.
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Critics of the coordination provisions of the bill choose to ignore the real problems that the
“coordinated spender”™ language is intended to address. The FEC’s failure to develop and enforce
meaningful coordination standards has allowed the rapid development and growth of individual-
candidate Super PACs which function as extensions of a candidate’s campaign precisely because
of the close relationship between the candidate and the Super PAC. This is in direct contradiction
to the meaning and language of Supreme Court decisions

When a donor gives a $1 million contribution to an individual-candidate Super PAC, itisa
fiction to contend that he is not giving the money to the candidate himself, where the Super PAC
is a group set up by the candidate, funded by solicitations made by the candidate, run by the
candidate’s former close advisers or staff or family, or using the same campaign vendors as the
candidate to design and buy ads.

Critics note that the coordination provisions in the bill do not apply just to Super PACs but also
to non-profit groups and other outside spenders as well. This is true, and an important feature of
the bill. The Supreme Court has always held that any outside spender, not just political
committees, must be totally independent of a candidate in order to make independent
expenditures, and the Court specifically held this in its Citizen United decision allowing
corporations to make independent expenditures.

Following Citizens United, which allowed non-profit section 501(c)(4) corporations to make
independent expenditures, such groups have been used, along with Super PACs, to run parallel
shadow campaigns for candidates using secret, unlimited donations.

If these non-profit groups have the same close relationships to the candidates they support as
individual-candidate Super PACs—if they are set up and funded by the candidate, or staffed by
the close associates of the candidate—it is appropriate to use the same coordination standards to
cover them. Of course, if an outside non-profit group is set up and operated wholly
independently of a candidate, it will not be treated as coordinated and it will accordingly be free
to raise and spend unlimited amounts for campaign ads to support a candidate. The contributions
it uses to pay for campaign ads, however, will be subject to disclosure under the DISCLOSE Act
provisions of H.R. 1.

Critics charge that the use of these coordination standards will impinge on legislative and policy
discussions between officeholders and outside groups. But, as noted above, the bill contains an
express exemption from the coordination standard for any discussion by a person with a
candidate or his agents regarding a legislative or policy matter, “including urging the candidate
or committee to adopt that person’s position,” so long as there is no discussion about the
candidate’s campaign advertising, strategy or activities.

Critics also point out that a “covered communication” subject to the coordination rules is defined
to include not only independent expenditures, or ads that refer to a candidate in the 60-day pre-
primary or 120-day pre-general election periods, but also to a communication that promotes,
supports, attacks or opposes a candidate (the so-called “PASO test”). They criticize this test as
vague and overbroad.
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What they fail to recognize, as we also noted above, is that the same PASO standard was used in
the 2002 BCRA legislation, and that in McConnell v. FEC, 540 U.S. 93 (2003), the Supreme
Court upheld the constitutionality of the PASO test. The Court stated that “any public
communication that promotes or attacks a clearly identified Federal candidate directly affects the
election in which he is participating.” As noted earlier, the Court also explained that the PASO
words *“‘provide explicit standards for those who apply them’ and ‘give the person of ordinary
intelligence a reasonable opportunity to know what is prohibited.””

Thus, the PASO test has already been held to be sufficiently tailored to constitutionally define a
category of campaign-related spending, and to be sufficiently clear and explicit to satisfy
vagueness concerns.

FEC Reform

The Federal Election Commission is a failed, dysfunctional agency that does not enforce or
properly interpret the nation’s campaign finance laws.

As a result, campaigns, political operatives, parties and independent spenders know they can
operate with virtual impunity, and without consequences for potential campaign finance
violations. This has created the modern political equivalent of the Wild West without a sheriff. It
also means that if the FEC is not reformed, any new campaign finance laws that are enacted will
face the same problem as prior campaign finance reform efforts: they will be undermined by the
FEC’s lack of enforcement and failure to properly interpret the laws.

Ten years ago, in 2009, a Washington Post editorial described the problems with the FEC as
follows:

The commission was designed to have power shared equally between the two parties, so
that neither would have the upper hand in taking potentially politically inspired action
against the other. This unusual setup has often produced 3-3 splits between Republican
and Democratic appointees. But those deadlocks have tended to arise sporadically, and in
ideologically or politically charged cases, not in run-of-the-mill enforcement actions.

That's no longer true. The three Republican appointees are turning the commission into
The Little Agency That Wouldn't: wouldn't launch investigations, wouldn't bring cases,
wouldn't even accept settlements that the staff had already negotiated. This is not a matter
of partisan politics. These commissioners simply appear not to believe in the law they
have been entrusted with enforcing.

The problems at the FEC described by the Washington Post in 2009 have only gotten worse
since then.

The FEC reform provisions of H.R. | create a new framework for properly enforcing and
interpreting the campaign finance laws. This section of the bill modifies the agency’s structure
and operation in a small number of key ways in order to deal with a chronic and fundamental
problem for campaign finance laws.
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The Act would address the inherent structural problems of the current FEC by reducing the
membership of the agency from six to five, consisting of a chairman and four other members, all
of whom are to be appointed by the President with the advice and consent of the Senate. No
more than two members of the agency can be from the same political party, to prevent partisan
control of agency actions.

The legislation would also establish a blue-ribbon advisory panel to recommend to the President
at least one but not more than 3 individuals for appointment to each vacancy on the agency. The
panel would consist of individuals selected by the President from retired federal judges, former
law enforcement officials, or individuals with experience in election law.

The bill would also provide for a strong chairman to administer the agency, and would enhance
the authority of the general counsel to make enforcement recommendations on whether to pursue
investigations of possible violations of the campaign finance laws. Those general counsel
recommendations would take effect unless affirmatively overridden by a majority vote of the
Commission within 30 days. Finally, the bill would improve judicial review of agency decisions
to dismiss complaints, or an agency failure to timely act on complaints, by authorizing courts to
review agency actions or inactions on a de novo basis, instead of deferring to the agency’s
interpretation of the law. The bill would also restrict the agency’s ability to invoke “prosecutorial
discretion” as a basis for failing to enforce the law in cases where potentially significant
violations are involved.

We believe that these targeted but important changes to the FEC’s structure and operations
would substantially improve the agency’s performance and efficacy.

Critics aim a number of objections to this necessary but limited reform of the agency structure
and operations. First, they contend that shifting to an odd number of members will necessarily
make the agency function on a partisan basis and, further, they contend that it will become a
political weapon wielded by the President.

There are a number of responses to this charge. First, this criticism ignores the fact that no more
than two members of the agency can be from the same political party, thus preventing any party
from obtaining a partisan majority of the agency. Critics contend this is an insufficient protection
because, they argue, a nominally independent member could choose to align with the members
of one party or the other. This ignores the important role in the appointment process that will be
played by the Blue Ribbon advisory group which, in recommending a short list of nominees to
the President, will be charged with identifying credibly non-partisan candidates for the seat to be
held by the independent member. The Senate, which must confirm any nominee, will be a further
check to ensure that the independent seat is filled by a member who has the requisite credentials
and credibility.

But even granting the most hyperbolic scenarios imagined by critics, this would result in an
agency with a majority of members identifying with one major party or the other. Assuming that
the members are chosen by the President from the lists suggested by the Blue Ribbon
Commission, those members will have “a demonstrated record of integrity, impartiality and good
judgment.” And even in the worst case, the result will be little different from other federal
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agencies with law enforcement responsibilities—including the Department of Justice, which has
criminal jurisdiction to enforce the campaign finance laws—which have either a single member
or an odd number of members and are appointed by the President.

What the reform will do, however, is provide a mechanism to break the repeated deadlocks that
have rendered the existing six-member agency almost completely paralyzed and dysfunctional in
important matters.

The charge by critics that the FEC chairman will become an “election czar” is similarly baseless.
Under the legislation, the chairman is given powers typically exercised by the chairs of other
independent agencies—to prepare a budget, hire a staff director and be “the chief administrative
officer” of the Commission. There is nothing extraordinary or unusual about that. While the chair
is also given the power to issue subpoenas and require testimony, the Commission can exercise
the same power by majority vote, thereby serving as a check on the chairman.

Suppert for Other Provisions in H.R. 1

Democracy 21 strongly supports the other Titles in the legislation which address many other
crucial problems facing our democracy.

The Voting Rights provisions address the barriers to voting today that are standing in the way of
citizens exercising the fundamental right in our democracy to vote and have your vote counted.

The Election Access provisions in Title I modernize the nation’s voter registration process to
ensure that the gateway to voting is fair and easily accessible. Automatic Voter Registration
simplifies the registration process and will result in millions of Americans becoming eligible to
vote through their interactions with state and federal agencies. The bill also requires states to
provide for same-day registration of eligible voters, and prohibits the practice of “voter caging.”
All of these provisions will serve to counter shameful efforts in some states to suppress voter
participation.

The Election Integrity provisions in Title Il would directly address the problem of extreme
partisan gerrymandering which eliminates competition and distorts our elections by allowing
legislatures to craft districts tailor-made for control by one political party or the other. These
provisions reform the congressional redistricting process by requiring states to establish
independent redistricting commissions to redistrict congressional seats, and setting standards and
procedures by which such commissions will carry out congressional redistricting. '

The legislation also establishes criteria for congressional redistricting plans, and provides for a
court-ordered plan to be drawn by a three~judge court in the event that a commission fails to
timely promulgate a plan. This vital reform of the redistricting process would help ensure that
congressional districts are drawn to serve the interest of voters in fair elections, and not the
interests of politicians in maximizing partisan gains and being insulated from competitive races.

Title VII requires a judicial code of conduct for the Justices of the Supreme Court as well as for
other federal judges. It also strengthens enforcement of the Foreign Agents Registration Act by
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requiring the Attorney General to create a separate unit within the Department of Justice to
enforce that law. It closes a major loophole in the Lobbying Disclosure Act by ensuring that
individuals who provide behind-the-scenes political and strategic consulting services in support
of lobbying activities are themselves treated as lobbyists subject to registration and disclosure.

Similarly, Title VIII of HR. 1 contains a series of important ethics reform measures for
executive branch employees. These provisions are aimed at strengthening conflict of interest
laws and their enforcement. Importantly, the legislation would provide increased authority for
the Director of the Office of Government Ethics and improve that Office’s ability to enforce the
ethics laws.

Title IX of the legislation provides for a number of improvements to congressional ethics rules,
including a prohibition on Members from serving on boards of for-profit entities and using their
official position to introduce or pass legislation that has a principal purpose to further their
pecuniary interest. The legislation would also require campaign finance disclosure reports to
identify donors who are registered lobbyists.

Finally, Title X requires the President and Vice President, and general election candidates for
President and Vice President, to submit their tax returns for the 10 most recent years to the FEC,
which shall make them publicly available. Until the current president, Presidents and presidential
candidates in modern times adhered to the norm of voluntarily disclosing their tax returns.
President Trump chose to ignore this well-settled past practice and so a statutory requirement is
needed in order to guarantee that this important transparency protection is observed.

Conclusion

H.R. 1 tackles fundamental problems that are dangerously undermining our democracy and our
constitutional system of representative government. The faith of the American people in their
government and officeholders is dangerously low. We are at a moment in history when these
problems must be addressed and solved.

Those who may think this is an impossible task should keep in mind the words of Nelson
Mandela, who said: “It always seems impossible, until it’s done.” Mandela knew from what he
spoke.

The health and integrity of our democracy is on the line. The fight for H.R. 1 is a fight that must
be won.
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The CHAIRPERSON. Thank you very much.
And finally we turn to Secretary Wyman.
Welcome. You are recognized for 5 minutes.

STATEMENT OF KIM WYMAN

Ms. WyMAN. Thank you, Chairperson Lofgren, Ranking Member
Davis, and the Committee, for inviting me to testify today on the
election access integrity and security sections of H.R. 1.

For the record, I am Washington Secretary of State Kim Wyman,
and I am proud to serve as the chief elections officer for a State
which currently meets most of the election requirements proposed
in HR. 1.

Washington State conducts all elections by mail with an 18-day
voting window, allows voters to cast provisional ballots anywhere
in the State, convenes an independent redistricting commission,
passed a motor voter law 3 years before the National Voter Reg-
istration Act was signed into law by President Clinton, is the sec-
ond State in the country to provide online voter registration, uses
voter-verified permanent paper ballots in all elections, has manda-
tory pre- and post-election audits and recounts, and we are imple-
menting risk-limiting audits, automatic voter registration, the fu-
ture voter preregistration program, and election day registration
for the 2019 elections.

Based on 26 years of experience leading the implementation of
some of the country’s most innovative policies and election adminis-
tration, I am testifying with strong concerns on the election sec-
tions of H.R. 1.

The greatest strength of American elections in our system is our
decentralized nature. There are over 9,000 independently elected
and appointed election officers, like me, who take an oath to uphold
the U.S. Constitution and the constitution and laws of their States
to administer elections.

While Democratic, Republican, and nonpartisan election officials
across the country share the goal of making elections more acces-
sible and secure, H.R. 1 could hinder that progress that Wash-
ington and other States have achieved. This bill could stifle innova-
tion in States now and for decades to come.

H.R. 1 would enact prescriptive and specific Federal regulations
on election administration by mandating and essentially freezing
these 2019 policies and procedures in place. It will dramatically in-
crease the cost of conducting elections and simply repeat history.

Passage of the NVRA in 1993 and the Help America Vote Act in
2002 marked a tectonic shift in the administration of voter reg-
istration and elections. Congress narrowly and specifically defined
how election officers at the State and local levels could manage
elections. The inherent problem was that both these acts rigidly
mandated specifically defined processes.

While these acts were well meaning at the time of their passage,
they could not contemplate the evolution and application of tech-
nology.

Here are two examples.

First, in 1993, the NVRA intended to increase access to voter
registration and defined how registration lists could be maintained.
The act specified paper-based methods for adding or removing vot-
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ers using an innovative tool at the time, the U.S. Postal Service
National Change of Address system. NVRA could not anticipate the
impact of the internet or smart phones on voter access to informa-
tion as neither had yet arrived.

Second, following the 2000 Presidential election, testimony in
Congressional hearings demonstrated that problems occurred with
lever machines and punch card voting equipment. HAVA elimi-
nated their use in U.S. elections, and Congress provided Federal
grants to purchase equipment.

While many election officials chose to update voting equipment
with paper ballot systems, other jurisdictions opted for the newest
solution at the time, touch screen voting machines.

Now, 19 years later, State and local election officials have aging
equipment with no Federal replacement funds. Election officials
must rely on the State and local legislative bodies to provide fund-
ing for their equipment and operational costs. We are facing the
greatest security threat in history from cyber criminals, and H.R.
1 adds new costly requirements with no identified funds to imple-
ment them.

Ultimately the election administrator’s job is to instill confidence
in the public that every eligible person has the opportunity to reg-
ister and vote and that those votes are counted in an accurate, fair,
and secure manner. As you move H.R. 1 forward, I encourage you
not to limit States’ authority, rather empower them to improve
election administration.

The greatest threat to our election system is partisanship. The
lasting solutions to removing barriers in elections have come from
bipartisan efforts that balance access and security in our processes.

H.R. 1 is a good start. My State and local election colleagues and
I want to work with you to make H.R. 1 bipartisan legislation that
improves elections for everyone.

Thank you.

[The statement of Ms. Wyman follows:]
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Secretary of State Kim Wyman Testimony on HR1

I want to thank Chairman Lofgren, Ranking Member Davis and the committee for inviting me to
testify today on the Election Access, Integrity and Security sections of HR 1 (Division A, Titles
1, I and 1ID). For the record, I am Washington Secretary of State Kim Wyman, and [ am proud to
serve as the chief elections officer for a state which currently meets most of the election
requirements proposed in HR 1. Washington state:

e Conducts all elections by mail with an 18-day voting period

s Allows voters to cast a provisional ballot anywhere in the state

» Convenes an independent Redistricting Commission

¢ Passed a state Motor Voter law three years before the National Voter Registration Act
(NVRA) was signed by President Clinton

s [s the second state in the country to provide online voter registration

e Uses voter-verified, permanent paper ballots in all elections

¢ Has mandatory pre and post-election audits and recounts

s s implementing risk-limiting audits, automatic voter registration, the Future Voter pre-
registration program, and election day registration for the 2019 elections.

Based on 26 years of experience leading the implementation of some of the most innovative
policies in election administration in the country, I am testifying with strong concerns on the
election sections of HR1.

The greatest strength of the American election system is its decentralized structure. There are
over 9,000 independently elected or appointed election officers, like me, who take an oath to
uphold the U.S. Constitution and the Constitution and laws of their states to administer elections.
We are accountable to the people who live in our states.

While Democratic, Republican, and nonpartisan election officials across the country share the
goal of making elections more accessible and secure, HR 1 could hinder the progress that
Washington and other states have achieved, now and for decades to come.

HR 1 would enact prescriptive and specific federal regulations on election administration by
mandating and essentially freezing these 2019 policies and procedures in place. It will
dramatically increase the cost of conducting elections, and simply repeat history.
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Passage of the NVRA in 1993 and the Help America Vote Act (HAVA) in 2002 marked a
tectonic shift in the administration of voter registration and elections. Congress narrowly and
specifically defined how election officers at the state and local levels could manage elections.

The inherent problem was both Acts defined processes that could not contemplate the evolution
and application of technology. Here are two examples:

First, in 1993, the NVRA intended to increase access to voter registration and defined how
registration lists could be maintained. The Act specified paper-based methods for adding or
removing voters using an innovative tool of the time: the U.S. Postal Service National Change of
Address system. NVRA could not anticipate the impact of the Internet or smart phones on voter
access to information, as neither had yet arrived.

Second, following the 2000 Presidential Election, testimony in Congressional hearings
demonstrated that problems occurred with lever machine and punch card voting equipment.
HAVA eliminated their use in U.S. elections, and Congress provided federal grants to purchase
new equipment.

While many election officials chose to update voting equipment with paper ballot systems, other
jurisdictions opted for the newest solution at the time: touch screen voting machines.

Now, nineteen years later, state and local election officials have aging equipment — with no
federal replacement funds. Election officials must rely on state and local legislative bodies to
provide funding for their equipment and operational costs. We are facing the greatest security
threat in history from cyber-criminals, and HR 1 adds new, costly requirements with no
identified funds to implement.

Ultimately, our job is to instill public confidence that every eligible person has the opportunity to
register and vote, and that those votes are counted in an accurate, fair and secure manner. As you
move HR 1 forward, I encourage you not to limit states” authority, rather empower them to
improve election administration.

The greatest threat to our elections system is partisanship. The lasting solutions to removing
barriers in elections have come from bipartisan efforts that balance access and security in our
processes. HR 1 is a good place to start. My state and local election colleagues and | want to
work with you to make HR 1 bipartisan legislation that improves elections for everyone.

Thank you.
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The CHAIRPERSON. Thank you very much.

Thanks to all the witnesses.

We will now turn to Members of the Committee under the 5-
minute rule for any questions they may have. And I will turn first
to the Ranking Member, Mr. Davis, for 5 minutes.

Mr. DAvIS of Illinois. Thank you, Madam Chairperson.

And thank you all for your testimony.

Ms. Wyman, I appreciate you. I know you had a long flight out.
Thank you for your testimony, and your experience relayed for as
the impact on what we do here and how it impacts your State’s
ability to put free and fair elections in place.

Now, in Washington State you had one of the highest voter turn-
outs in 2018. What do you attribute that to?

Ms. WymaN. Well, I think it is a combination of things. I cer-
tainly think that vote-by-mail is one of the underpinnings of our
turnout numbers that historically are higher than most of the
country.

But in this election in particular we had a gun control initiative
on the ballot, and we had a very hot Congressional race and other
hot races across our State, and I think that really what boosts
turnout is what is on the ballot. That is what motivates voters to
turn out.

Mr. DAvVIs of Illinois. What is on the ballot locally?

Ms. WYMAN. Yes.

Mr. DAVIS of Illinois. What is on the ballot locally. Okay.

Mr. Wertheimer, thank you. I appreciate the context of the Presi-
dential Election Campaign Fund, historical context, but I noticed
that major Presidential candidates stopped using them, using those
funds in the 2008 election. Was John McCain the last one?

Mr. WERTHEIMER. Yes.

Mr. Davis of Illinois. Okay. So Senator McCain, when he ran for
President in 2008 decided to use the Presidential matching funds.
About $370 million was in there in the beginning of 2015? Do you
knov‘;r how much sits in the Presidential Election Campaign Fund
now?

Mr. WERTHEIMER. No.

Mr. Davis of Illinois. Under the current Presidential matching
system there is a limit that the candidates who decide to use that
fund can spend, right?

Mr. WERTHEIMER. Yes.

Mr. DAVIS of Illinois. Okay. What is that limit now?

Mr. WERTHEIMER. I don’t know the number, but the reason can-
didates stopped using the system——

Mr. DAvis of Illinois. Well, the reason they stopped using it was
because they felt they could raise more without it.

Mr. WERTHEIMER. Well, they felt the system was outmoded.

Mr. DAvIs of Illinois. They felt it was outmoded.

So what your solution is, what the solution of H.R. 1 is, is to
allow for $250 million of Federal taxpayer dollars to be used by any
candidate, right?

Mr. WERTHEIMER. That is a maximum amount.

Mr. DAVIS of Illinois. A maximum amount.

Mr. WERTHEIMER. There is no reason to believe all candidates
will use that amount.
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Mr. Davis of Illinois. But there are no limitations on how much
spending can be put in place like the campaigns like there is now.

Mr. WERTHEIMER. Well, no, no. The reason is the $5 billion that
was spent by outside spending groups. You can’t establish a prac-
tical spending limit in a system where outside groups can spend
unlimited amounts and, for example, come into your race

Mr. DAVIS of Illinois. So you want the taxpayers

Mr. WERTHEIMER [continuing]. And pour $5 or $10 million in at
the end of the campaign.

Mr. DAvIS of Illinois. I will reclaim my time now, sir.

You are basically saying, okay, any Presidential candidate does
not have to make the choice anymore to choose to abide by limita-
tions in spending, and we will now make you eligible for up to $250
million, and you can still go raise and spend as much as you want,
which I thought was the problem.

Mr. WERTHEIMER. No, that is not what you can do. You can’t
raise as much as you want under existing contribution limits,
which are now $2,800 per person, because you have to abide by a
much lower contribution limit of $1,000.

But we have argued that the major problem in campaign financ-
ing is the source of the funding, and the Supreme Court has recog-
nized that large contributions create the potential for corruption
and the appearance of corruption.

The issue here is trying to provide candidates with a way to run
for office where they don’t have to depend on lobbyists, on
bundlers, on large contributions

Mr. DAVIS of Illinois. What is the cost to taxpayers?

Mr. WERTHEIMER [continuing]. But can depend on small con-
tributions.

Mr. DAvIS of Illinois. What is the cost to the taxpayers?

Mr. WERTHEIMER. Of what?

Mr. Davis of Illinois. Of this new increased taxpayer dollar——

Mr. WERTHEIMER. We don’t have an estimate yet from CBO.

Mr. DAVIS of Illinois. You don’t have an estimate yet.

I have got a question for you, Ms. Weiser.

Looking at H.R. 1 on donor reporting, it is very ambiguous and
uses some suspect terminology, and I think that could result in a
dangerous mix.

I was talking with my team yesterday. I just have a hypothetical
that I want to run by you to see if this is a case, as H.R. 1 moves
forward, if we can maybe ensure something like this doesn’t hap-
pen.

Let’s suppose a victim of domestic abuse decided to support an
organization to educate and assist other victims and donates a few
hundred dollars a month or up to a thousand dollars a month to
a group like the National Domestic Violence Hotline. Let’s say the
group runs a short radio ad thanking Speaker Pelosi for renewal
of the Violence Against Women Act.

Isn’t it true that under the current H.R. 1 provisions this ad pro-
motes or supports Speaker Pelosi and that a donor who funds its
activity, including a victim of domestic violence who donated with
the expectation that her donation would be confidential, would be
faced with having her full name and home address filed and dis-
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closed on a government website, and maybe even the ad itself,
merely because of the group’s endorsement?

Ms. WEISER. It is my understanding that the disclosure require-
ments applied only to people who give $10,000 or more.

Mr. DAVIS of Illinois. Well, that would be $12,000 in a year.

Ms. WEISER. And they can avoid disclosure by specifically speci-
fying that their contribution cannot be used in political ads. So that
individual can maintain their confidentiality if they so please. The
disclosure requirements are especially placed on the organizations,
not on the individuals.

The CHAIRPERSON. The gentleman’s time has expired.

Mr. DAvIS of Illinois. Thank you.

The CHAIRPERSON. And I will turn now to gentleman from Mary-
land. Mr. Raskin is recognized for 5 minutes.

Mr. RASKIN. Madam Chairperson, thank you very much, and
thanks for calling this important hearing.

I want to start just by asking a question about gerrymandering.
I was quite amazed that when we first took this up in the Judici-
ary Committee there were people defending gerrymandering on the
Committee who said, well, that having politicians draw their own
districts keeps the government or keeps representation closer to
the people as opposed to having an independent panel.

And I am just wondering, perhaps, Ms. Weiser, you could say
something about the importance of having an independent redis-
tricting panel process with criteria that confine the level of discre-
tion so that the politicians aren’t drawing their own districts.

Ms. WEISER. Absolutely. We have seen in this past decade that
gerrymandering has gotten more extreme and more durable than
any other time in the past half century, and that partisans have
been able to lock in an advantage that has lasted, an even unbro-
ken advantage, even in tsunami elections like this last

Mr. RaSKIN. Is it fair to say that if politicians are drawing their
own districts, that redistricting is gerrymandering, there is really
no difference?

Ms. WEISER. By and large. And especially when there is single
party control of the redistricting process, we see really extreme ger-
rymandering. And what that makes is a system that is completely
nonresponsive to and not accountable to voters. And that means
that as voters try to change their political preferences as their
votes change, they do not see changes in who is representing them.

But in contrast we do see in maps that are drawn by inde-
pendent commissions and by courts, where there isn’t the same
kind of interest in the outcome, we do not see the same kinds of
levels of bias, and we also see better representation for commu-
nities of interest and communities of color in the process.

Mr. RASKIN. Very good.

Mr. Wertheimer, you have seen several cycles of political corrup-
tion and reform, so you bring great experience and expertise to the
task here. I want to ask you about two things.

One is Attorney General Whitaker appeared before the Judiciary
Committee the other day, and it turns out that he had received
$1.2 million when he was working as a 501(c)(3) polemicist, essen-
tially, for his political views, but we don’t know where the money
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came from. There was a pass-through entity, but we don’t know
where the money originally came from.

Is there anything in H.R. 1 that would allow us to determine on
the not-for-profit side where people’s money is coming from, what
is bankrolling them, before they go into public office?

Mr. WERTHEIMER. Only if the nonprofit is engaged in campaign-
related activity. It does not cover other activities, advocacy or any
other kinds of activities. The Court has basically—and Congress
has focused on disclosure rules that apply to entities that are en-
gaged in campaign activity.

Mr. RASKIN. Okay. Let me ask you a question about Citizens
United.

I am not seeing too much in H.R. 1 which head-on addresses the
Citizens United problem. The Supreme Court basically toppled two
centuries of precedent to say that corporations were basically as-
semblages of citizens, and so the CEO could take whatever money
he or she wanted directly out of the corporate treasury to spend in
political campaigns.

Are you seeing that there is anything in H.R. 1 that fundamen-
tally changes this process? And what do you think about an idea
that I have suggested, which I am calling Shareholders United,
which would say that the CEOs can’t do that without a prior ma-
jority vote of the shareholders?

Mr. WERTHEIMER. Well, I do think there are provisions in H.R.
1 that indirectly address Citizens United, since you need a Con-
stitutional amendment if you are going to overturn it.

Allowing you to run for office in competitive races free from po-
tential obligation and dependency to the hundreds of millions of
dollars, the $5 billion that go into super-PACs, is one way of ad-
dressing Citizens United within the current Constitutional re-
straints.

There are also ways of strengthening the coordination rules to
make sure that so-called independent super-PACs are not, in fact,
operating in coordination with candidates.

On your point about requiring corporations to get approval from
shareholders, we haven’t closely examined that question. It is on
the table, and we will take a look at it.

The CHAIRPERSON. The gentleman’s time has expired.

I would now recognize the gentleman from Georgia for 5 minutes.

Mr. LOUDERMILK. Thank you, Madam Chairperson. I appreciate
the opportunity to weigh in on this piece of legislation.

Real quick question. Mr. Bains, how long have you and your or-
ganization been working, participating in helping with H.R. 1?

Mr. BAINS. Well, my organization has, when asked, provided
technical assistance to the Hill on a variety of pieces of legislation
that have made their way into H.R. 1 over time, for example, the
Government By the People Act. Another example is the Save Vot-
ers Act that would fix the Husted problem that the Supreme Court
upheld about Ohio’s voter purge.

So there are a number of examples like this over the years that
we have provided technical——

Mr. LoupeErRMILK. But H.R. 1, how long have you working on
that?
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Mr. BAINs. H.R. 1 we have been providing technical assistance
over the last few months, I would say, as the bill came together.

Mr. LOUDERMILK. Six months, 8 months?

Mr. BAINS. I am not quite sure of the number of months, but 8
months sounds long to me. No, I would say a few months. The bill
really came together toward the end of the year, and that is when
we started providing technical assistance.

Mr. LOUDERMILK. Thank you.

Ms. WEISER, how long has your organization been working?

Ms. WEISER. The Brennan Center has been working on the
issues in H.R. 1 really for more than two decades. We have inno-
vated a lot of these reforms. We have been working on advancing
them at the State level, even working with secretaries of state and
State legislatures, and working on promoting them at the Federal
level as well.

Mr. LoUunDErRMILK. H.R. 1, how long?

Ms. WEISER. And H.R. 1 is something we have been calling for
really since we first heard about it.

Mr. LOUDERMILK. Mr. Wertheimer.

Mr. WERTHEIMER. Yes. Well, there are provisions in H.R. 1, there
are bills in H.R. 1 that we have worked on in general for many
years. It is a combination of bills. On H.R. 1 itself, since people
started talking about it we have been involved.

Mr. LOUDERMILK. Okay. Well, I appreciate that. Mr. Davis and
I have been on this Committee now for 3 years, and this is the first
time that we have met or heard from any of you, and I am just
a little surprised that this is the first time that we have been in-
cluded in the legislation. So that was why I was just wondering
how long that you guys have been working on it.

Mr. WERTHEIMER. Well, we have never been asked to appear be-
fore this Committee.

Mr. LoUDERMILK. Well, it is not just before the Committee.
Working on legislation, engaging with both parties is important on
legislation.

Secretary Wyman, what was the percentage of voter turnout in
Washington of registered voters in this last election?

Ms. WYMAN. In the last election? Oh, sure, ask me the one thing
I didn’t actually look up before I came in.

I don’t remember off the top of my head. Very strong, though. It
was I want to say high to mid-70s. But I can get back to you on
that one. [According to the Secretary of State’s website voter turn-
out as a percentage in 2018 was 71.83 percent. https://re-
sults.vote.wa.gov/results/20181106/Turnout.html]

Mr. LOUDERMILK. Okay. Do you know what the average is in
Washington of registered voters?

Ms. WYMAN. It depends on the type of election. Even year elec-
tions, particularly Presidential, are our highest. We typically are in
the high 70s, low 80s. In off-year elections, which we have in our
State, usually in the 50 to 60 percent range.

Mr. LouDERMILK. Okay. That seems pretty high from what I
have seen from other States, like Georgia. Even with those num-
bers it doesn’t seem that voter registration is the issue because you
don’t have 100 percent of registered voters coming out.

Ms. WymaN. Correct.
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Mr. LOUDERMILK. Because it was not a really voter registration
issue.

Based on your experience, do you see any need that we should
federalize the registration and voting practices laws that are cur-
rently within the purview of each State?

Ms. WyMaN. No, I really would like to keep that power at the
State level and let local election officials and State election officials
be able to come up with innovative solutions to move things for-
ward. As I said in my opening remarks, my concern with H.R. 1
is that we are going to lock in very specific requirements that won’t
give a lot of flexibility to those local elected officials to solve prob-
lems.

Mr. LOUDERMILK. Yeah, I mean, from all the elections I have
been involved with, in most elections that I have ever run I have
been the least funded of all the candidates, and I continually won.

But I can remember days of 30, 40 percent voter turnout, espe-
cially in local elections, was considered a high voter turnout. And
so when you still have 50, 60, 70 percent of registered voters not
turning out to vote, that doesn’t seem to be that is the real issue.

Ms. Weiser, in the beginning there was a little engagement be-
tween Mr. Aguilar and Mr. Davis joking about campaign donations.
And I think Mr. Aguilar said, when Mr. Davis said when he writes
a check to Davis’ campaign, he said something like, “That won’t
happen.” And I understand that because they disagree politically.

But under this matching program would not we be forcing him
to make a contribution to Mr. Davis? Wouldn’t we be forcing every
citizen regardless of what they believe politically to write a—theo-
retiﬁally spend their taxpayer money for someone they disagree
with.

The CHAIRPERSON. The gentleman’s time has expired, but we will
certainly have the witness answer your question.

Ms. WEISER. Thank you. And I would also like to note for the
record that the Brennan Center has reached out to and written to
every Member of Congress. We have met with Republican offices.
And we would be delighted to work with you on these issues, as
well.

In response to your question, H.R. 1—is not about giving money
to politicians, it is about boosting the voices of the ordinary Ameri-
cans who are giving the political contributions. And that is actually
a strength of the system, not a weakness, that the public funds are
supporting the candidate of choice of the voter and the donor, not
of the politicians.

The CHAIRPERSON. Thank you very much.

I am going turn now to the gentlelady from California for 5 min-
utes.

Mrs. Davis of California. Thank you, Madam Chairperson.

And thank you to all of you for joining us today.

I want to talk about an issue of preserving the overall integrity
of the election process. You know, it just seems common sense to
me that the only allegiance of a State’s chief election officer must
be to the voters and not to any competing political agenda.

So I think we could agree that an inherent conflict of interest ex-
ists when a State’s chief election official is responsible for moni-
toring and certifying the results of a Federal election while actively
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participating in the campaign of one of the candidates in that elec-
tion.

This last election season, multiple secretaries of states captured
national attention and incited great controversy because of their
political involvement in elections they were responsible for over-
seeing.

So that is why I have advocated for some time making it impos-
sible for the chief elections official to simultaneously engage in any
sort of Federal election activity, and that provision is in H.R. 1.

So I want to ask all of you, we can start with Mr. Bains—and
if you could respond quickly, probably doesn’t take much to do
that—do you think we should continue to allow a secretary of state
to be both player and referee? How would you change that if you
believe that is true?

Mr. BAINS. Representative Davis, we are strong supporters of the
provision that would require that anyone running for office should
not be actually running the election. And we saw this in this past
election in Ohio, in Georgia and Kansas. There were three exam-
ples of secretaries of state who were running for higher office, and
it seriously undermined the public’s confidence. We can’t have that
anymore.

Mrs. Davis of California. Thank you so much.

I am going to go down the line because of our time.

Ms. WEISER. Yes, we, too, strongly to support the conflict of in-
terest provision.

Mr. WERTHEIMER. Yes, we do, too.

Mrs. Davis of California. Thank you.

And, Madam Secretary?

Ms. WYMAN. I have concerns about the right of association that
those elected officials have to participate in elections. But their vot-
ers hold them accountable, and we certainly saw that in Kansas
and I think see it in other parts of the country, too.

Mrs. DAvis of California. Do you think the State of Washington
voters would like it if you were involved really on the major orga-
nizing committee for a candidate for Federal office?

Ms. WymMAN. Well, as an independently elected official, I don’t
usually do that. I have spent my career in election administration.
And I do occasionally for friends support their campaigns, never
get really involved in them, because I think the optics are bad. And
I really think that it is important for me to——

Mrs. Davis of California. How would you feel as a voter in Wash-
ington State if you had a secretary of state who was involved in
a Presidential election, I mean quite visibly?

Ms. WyMaN. I think it is problematic. And, in fact, my last elec-
tion my opponent had done a fundraiser for one of the Presidential
candidates.

Mrs. DAvis of California. Should we in the legislature here then
want to do something about that? Because I appreciate your con-
cerns, and obviously Washington State has allowed their voters
great access.

Ms. WyMaN. Yes. It is a balance. It is always striking a balance
between access and security, and it is always a balance between
that public perception and maintaining the integrity of the process.

Mrs. DAvIs of California. Thank you all for your responses.
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I will turn it back.

The CHAIRPERSON. The gentlelady returns her time.

The gentleman from North Carolina, do you wish to be heard?

Mr. BUTTERFIELD. I do. Thank you very much.

The CHAIRPERSON. You are recognized for 5 minutes.

Mr. BUTTERFIELD. I thank the Chairperson for convening this
hearing.

Thank you to the four witnesses for traveling to Washington and
sharing in this conversation today.

What the Chairperson did not mention a few moments ago is
that some of us will be boarding an airplane in a few minutes to
go to Congressman Walter Jones’ funeral down in North Carolina
and then back tonight to vote to keep the government up and run-
ning. And so if I leave it is of no disrespect to this panel or to the
future panel.

I want to just spend my few minutes, if I can, on the Voting
Rights Act of 1965. This is a piece of legislation that I feel very
strongly about. House Democrats feel very strongly about it, and
we are determined to have full and effective enforcement of the
Voting Rights Act.

I had just finished high school in August of 1965 when the Vot-
ing Rights Act was signed into law. And then, in 1982, T had the
privilege of being in the Senate gallery when the act was reauthor-
ized and the intent standard was removed from the law and the
effects standard was replaced, and that was a great day.

And so we have benefitted in the South significantly, particularly
in the South, significantly from full enforcement of the Voting
Rights Act.

When the Voting Rights Act was first enacted into law there
were very few African Americans in the South who were registered
to vote. In fact, in Shelby County, Alabama, there were no African
Americans, I am told, at least in Selma, Alabama, there were no
African Americans registered to vote, but the Voting Rights Act has
transformed the political landscape of the South and it is a good
piece of legislation.

The problem is that on June 25 of 2013 the Supreme Court in
a split decision, 5-4 decision, invalidated section four of the Voting
Rights Act but kept in place section five.

And so Chairwoman Fudge’s Subcommittee will be traveling the
country over the next few weeks and months to hold field hearings
to get public input as to what we should do with section four. And
so I want to enlist all of you in the process and if you would please
keep us informed.

Mr. Wertheimer, I was particularly impressed with your termi-
nology “extreme partisan gerrymandering,” I use that as I go
around the country talking about redistricting, because since the
beginning of the country States have always engaged in partisan
gerrymandering.

But we have reached a point now in our history when it has
risen to the level of extreme partisan gerrymandering. And it is
due in part to political greed. It is due in part to the availability
of technology and being able to do predictive modeling when draw-
ing lines. And so I want to thank you for using that terminology.
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You and I both know that the Supreme Court is taking up a
Maryland case, Mr. Raskin, and a North Carolina case, in a few
weeks on this subject, and we don’t know what that holding will
be. I know what you and I hope it will be. We focused for years
on racial gerrymandering, but now we are awaiting the decision on
political gerrymandering.

And so I guess my question to you, sir, is section two is still the
law of the land under the Voting Rights Act, and that is undis-
turbed, but section five is not enforceable. Has your organization
had any involvement with raising public awareness of the impor-
tance of section five? It is a very valuable tool in the voting rights
enforcement arena.

Mr. WERTHEIMER. Well, we agree that it is a critical tool. We dis-
agreed with the Supreme Court’s decision. This is not an area that
we have been active in as such, except as part of supporting H.R.
k and we will support the efforts of the Voting Rights Restoration

ct.

Mr. BUTTERFIELD. Would any of the other, either of the other
panelists?

Mr. Bains? Is it Dr. Bains or Mr. Bains?

Mr. BAINS. Mr. Bains. My mother is disappointed I didn’t become
a doctor.

Mr. BUTTERFIELD. Yes, right.

Mr. BAINS. But, yes, the Voting Rights Act is a priority for
Demos. As you pointed out, Representative Butterfield, the Voting
Rights Act has been a signal piece of legislation, the most effective
civil rights act in our history, that brought people of color into the
electorate. It is vital that act be restored by the creation of a cov-
erage formula that goes back into place and puts States like Texas,
which we just sued, back under preclearance. They would not have
been able to initiate the voter

Mr. BUTTERFIELD. Section two is still the law of the land.

Mr. BAINS. It is.

Mr. BUTTERFIELD. We can still litigate cases under section two.
And I am a former voting rights attorney and so I know the answer
to the question, but I want to get it into the record. What is the
cost (‘)?f a section two lawsuit versus the cost of a section five in-
quiry?

The CHAIRPERSON. The gentleman’s time has expired, but the
witness can briefly answer.

Mr. BAINS. Thank you, Chairperson.

Section two lawsuits are extremely expensive and resource inten-
sive. I worked at the Justice Department on voting rights issues.
They cost millions and millions of dollars and they take years and
years to occur. Section five must be restored.

Mr. BUTTERFIELD. The cost of Section five? Zero?

Mr. BAINS. It is not zero because there is staff time that goes into
it, but it is minimal by comparison.

Mr. BUTTERFIELD. Thank you. I yield back.

The CHAIRPERSON. We have two more members who may wish to
be recognized.

D(‘)?es the gentlelady from Ohio wish to be recognized for 5 min-
utes?

Ms. FUDGE. Thank you very much, Madam Chairperson.
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Thank you all for being here. I will be brief.

First off, I am from Ohio, so clearly I understand what is going
on with our Secretary of State. We would say it a different way.
We would say it is the fox watching the hen house. That is the ter-
minology we would use in blue-collar Ohio. And I do believe there
has been a systematic and ongoing attempt to disenfranchise voters
in the State of Ohio.

Even Justice Roberts said that discrimination still exists, and no
one doubts that. So please tell me what provision of H.R. 1 would
you think would be effective in alleviating the continued effects of
racial discrimination in voting? Mr. Bains, and then Ms. Weiser.

Mr. Bains. Well, clearly, Representative Fudge, the commitment
that is in H.R. 1 to restore the Voting Rights Act is paramount, be-
cause the Voting Rights Act is the best tool we have to stop racial
subordination that occurs in the voting process.

I would also say that the provision that prevents voter purges,
like of the sort that occurred in your home State of Ohio and that
we sued over, is key, the Save Voters Act. It will prevent States
from purging non or infrequent voters, targeting people because
they don’t vote for a couple of years and putting them on a process
to kick them off the rolls.

Those kinds of processes have discriminatory impacts. In Ohio a
study was done showing—looking at areas in Cincinnati—people
who were purged at over twice the rate from communities that
were majority black neighborhoods as from majority white neigh-
borhoods. So that is a key and important provision.

Ms. FUDGE. Thank you.

Ms. Weiser.

Ms. WEISER. Thank you, Representative Fudge.

We do concur that renewing the Voting Rights Act is critical to
address race discrimination.

But there is a whole range of other voting rights provisions in
H.R. 1 that set minimum Federal standards that actually prevent
the kind of shenanigans that have been used in a discriminatory
way to restrict access to voting. Things like modernizing voter reg-
istration, whether it is by updating the voter purges, putting in
place protections for voter purges, or putting in place automatic
and same-day voter registration, so that the voter rolls can’t be ma-
nipulated in order to discriminatorily exclude certain groups of vot-
ers.

Early voting, a nationwide standard, in your own home State
there were cutbacks, discriminatory cutbacks targeting days where
African American voters were much more likely to vote.

So that these minimum standards will also make a big dif-
ference.

Ms. FUDGE. Thank you.

Last question, Mr. Wertheimer, we have been talking about ger-
rymandering. Can you tell me how commissions are put in place
such9 that they take into consideration diversity in gender and in
race?

Mr. WERTHEIMER. Well, that depends right now on the State
rules that are adopted when they create independent commissions.
But I think there is an effort in H.R. 1 to ensure that those kinds
of standards are put in place with new independent commissions.
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Ms. FUDGE. I yield back, Madam Chairperson.

The CHAIRPERSON. The gentle lady yields back.

Mr. AGUILAR is recognized for 5 minutes.

Mr. AGUILAR. Thank you, Madam Chairperson.

Secretary Wyman, I wanted to ask you specifically, you talked
abogt your mail program. That was instituted in 2011. Is that cor-
rect?

Ms. WYMAN. Moving to vote by mail, that is when our entire
State became a vote-by-mail State. We have been migrating to it
since probably the early 1980s.

Mr. AGUILAR. And you had a hybrid system before then?

Ms. WYMAN. Yes.

Mr. AGUILAR. So you had vote-by-mail, but you also had polling
locations. But now it is all vote-by-mail?

Ms. WyMmAN. It is all vote-by-mail.

Mr. AGUILAR. Can you talk to me a little bit about the benefits
of that program? I want to make sure that we discuss the point
briefly about voter participation. And obviously you said there are
some other external factors, right, competitive elections and other
things that raise that participation rate.

But do you feel that you and your colleagues in other States, that
you can do both, increase voter participation levels, as well as in-
crease the number of total registrants? Don’t you have to do both,
it isn’t just an either-or?

Ms. WYMAN. They go hand in hand certainly. Our State, really,
our linchpin for our system is the signature verification, and I
know that that has been front and center in a number of issues
across the country. We base it off the voter registration signature,
and we train our local election officials each year with the Wash-
ington State Patrol to verify that.

We build a lot of confidence, I think, with the electorate on both
sides, that the people that are voting, casting their votes, are the
actual people that should be.

Mr. AGUILAR. In the State of Washington is it a partisan issue?
Do you see folks on one side or the other say that this is a bad sys-
tem and this is fraught with issues?

Ms. WYMAN. Of course we do. It is the nature of elections. Yes,
I mean. And that is really what our job is, is to make the most pro-
gressive Democrat, the most conservative Republican believe the
results were accurate, fair, and reflect how people voted.

And one of the things that I like to get on the record is, I really
would like to invite all of you to speak to your local election offi-
cials, speak to your secretaries of state, to get input on kind of the
technical elements of H.R. 1. That is where I think we have been
out of the process, and I think it would help you make this very
workable at the local level.

Mr. AGUILAR. Thank you. I appreciate that.

I yield back, Madam Chairperson.

The CHAIRPERSON. The gentleman yields back.

Mr. Davis has been asked to be recognized for a 10-second com-
ment.

Mr. DAVIS of Illinois. Thank you.

Ms. Weiser, I appreciate the Brennan Center’s willingness to
meet with the Republicans, but I checked with my office, as the
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Ranking Member and as one of the most senior members on this
Committee, I don’t have any scheduling requests to meet with you.

I would love to talk to you about redistricting reform. I am from
Illinois. We would love to have your support for redistricting reform
efforts there.

Thank you.

The CHAIRPERSON. Thank you, Mr. Davis.

I would just note, before we leave for Mr. Dingell’s funeral, that
although many of us here disagreed with the Supreme Court on the
Citizens United decision, eight of the nine justices, in reaching that
decision, emphasized the importance of disclosure and trans-
parency.

And, in fact, Justice Scalia wrote that—and this is a quote—"“Re-
quiring people to stand up in public for their political acts fosters
civic courage, without which democracy is doomed.”

I think H.R. 1 would go a long way towards meeting Justice
Scalia’s advice in that case.

Anld with that, we will be recessed until 1 o’clock for our next
panel.

Thank you very much to the witnesses.

[Recess.]

The CHAIRPERSON. Well, welcome, everyone. The Committee on
House Administration is back in session.

First, let me offer my apologies to the witnesses and our col-
leagues and the audience. Many of us were at the funeral for the
late John Dingell. It was a beautiful ceremony, but it was also a
lengthy ceremony, and that is why we are somewhat delayed.

However, we are eager to hear from our witnesses. We gave our
opening statements this morning, so I am going to go right to the
introduction of our witnesses.

First, we have Alejandro Rangel-Lopez, who is a first-generation
Mexican American who was born and raised in Dodge City, Kan-
sas. He currently serves as the student council president, National
Honor Society vice president, and is the co-plaintiff in LULAC and
Rangel-Lopez v. Cox lawsuit, which has to do with the voting rights
case from last election.

We have also Peter Earle. Peter Earle is a Wisconsin civil rights
lawyer. He emigrated to the United States in 1955, graduated from
Chicago College of Law with high honors, and has served as a law
clerk to the Honorable Myron Gordon of the United States District
Court for the Eastern District of Wisconsin.

We have as well Brandon Jessup, who is a data science and in-
formation systems professional from Detroit, Michigan. He is the
executive director of Michigan Forward, a Michigan-based non-
profit organization for data analysis.

Finally, we have Mr. David Keating, who is the president of the
Institute for Free Speech. Prior to joining the Institute for Free
Speech, he was executive director of the Club for Growth, and prior
to that, worked for many years as the executive vice president of
the National Taxpayers Union.

We welcome all our witnesses. We are operating under the 5-
minute rule. Your full written statement will be made part of the
record. So we ask that you summarize your statement. And when
your 5 minutes is up, a red light will go on, and we don’t cut you
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off, but if you could summarize at that point, that would be very
helpful.
We will start with you, Mr. Rangel-Lopez.

STATEMENTS OF ALEJANDRO RANGEL-LOPEZ, SENIOR AT
DODGE CITY HIGH SCHOOL, DODGE CITY, KANSAS, AND
PLAINTIFF IN LULAC & RANGEL-LOPEZ V. COX; PETER
EARLE, WISCONSIN CIVIL RIGHTS TRIAL LAWYER; BRANDON
A. JESSUP, DATA SCIENCE AND INFORMATION SYSTEMS
PROFESSIONAL, EXECUTIVE DIRECTOR, MICHIGAN FOR-
WARD; AND DAVID KEATING, PRESIDENT, INSTITUTE FOR
FREE SPEECH

STATEMENT OF ALEJANDRO RANGEL-LOPEZ

Mr. RANGEL-LOPEZ. Thank you, Chairperson Lofgren and mem-
bers of the Committee, for this opportunity to speak to you today.
My name is Alejandro Rangel-Lopez, and I am a senior at Dodge
City High School in Dodge City, Kansas. I serve as student council
president, National Honor Society vice president. I participated in
policy debate for 4 years and was recently chosen as an alternate
to represent Kansas for the U.S. Senate Youth Program.

My parents are immigrants from the states of Guerrero and
Veracruz, respectively, in Mexico, and they came to the United
States for the same reason that everyone else did and continues to
do so: to reach for a dream that isn’t attainable where they are
from. That dream led them to the city that I call home, to work
in the two beef-packing plants that fuel the economy of southwest
Kansas.

And by no means is this story unique. Thousands of people from
every corner of the world have arrived in Dodge City to forge their
own path and to create a better future for their children.

Being a first-generation Mexican American, I grew up figuring
out what that meant. I celebrated Dia de los Muertos, grew up
with the traditions that my parents instilled in me, while also
learning English in preschool and the origin of this great Nation.
I sang the Kansas State song, “Home on the Range,” on Kansas
Day, and over many years came to the conclusion that nothing
beats a Kansas sunset.

But I can’t say there haven’t been any issues. For two decades,
Dodge City only had one polling place for nearly 13,000 voters. And
while that is bad enough to make it one of the most heavily bur-
dened polling sites in the State, it was at the very least centrally
located, which can’t be said about the location that was chosen for
the 2018 midterm elections. It was located south of town, out of
city limits, a mile from the closest bus stop.

Worse, the county clerk sent out the wrong address to new vot-
ers, sending them to a now-closed polling location. I fully expected
to cast my first vote at the Civic Center where I had watched my
dad vote every election year that I can remember. But this new site
wasn’t accessible by public transportation, and that would nega-
tively impact minority and low-income voters the most.

I could not sit idly by as it happened. For a long time, other com-
munity members had voiced concerns to the county clerk about
having only one polling site, but their words fell on deaf ears.
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After years of failed attempts to contact our clerk about finding
a resolution before the election, I, along with the League of United
Latin American Citizens, became plaintiffs in a lawsuit challenging
the clerk’s actions and asking for a resolution before midterms.

While we were unsuccessful in finding relief for the midterms, it
played a pivotal role in pushing her to open the two new polling
sites that are located inside the city limits for future elections.

We rely on our elected officials to make the right choices, and for
a county clerk, that job was to make voting as easy as possible in
the county that she represents. Unfortunately, that is not what
happened, and the issue required national attention and nearly
$100,000 of taxpayer money for legal fees, fighting our efforts to
make polling places more accessible.

The story I just described to you is not unique either. People
across the country, from Georgia, to North Dakota, to Texas, and
my home State, are making it more difficult for citizens to vote,
rather than expanding our democracy.

We often think that the biggest threat to the American electoral
system is foreign interference, and while those concerns are justi-
fied, it is also true that many of the measures undermining voter
access are being committed by the officials elected, or selected, to
protect people’s voting rights.

When people vote, our democracy becomes stronger. That is why
I support H.R. 1. If we had the guidance of this legislation where
it is recommended that all polling places are accessible by public
transit, then we could have avoided what happened in Dodge City.
It is a significant step towards a more just system that solves a lot
of the issues we see today.

Kansan Dwight D. Eisenhower said, “A people that values its
privileges above its principles soon loses both.” I choose our prin-
ciples, which I learned early in my journey as a Kansan guide us
toward the stars through difficulties, and I hope you do the same.

Thank you.

[The statement of Mr. Rangel-Lopez follows:]
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Thank you, Congresswoman Lofgren and members of the committee, for this opportunity
to speak to you today.

My name is Alejandro Rangel-Lopez and I am a senior at Dodge City High School in
Dodge City, Kansas. I serve as the Student Council President, National Honor Society Vice
President, participated in policy debate for four years, and was recently chosen as an alternate to
represent Kansas for the US Senate Youth Program. My parents are immigrants from the states
of Guerrero and Veracruz respectively and they came to the United States for the same reason
everyone else did and continues to do so — to reach for a dream that isn’t attainable where they're
from. That dream led them to the city [ now call home, to work in the two beef packing plants
that fuel Southwest Kansas’ economy. Our story isn’t unique. Thousands of people from every
corner of the world have arrived in Dodge City to forge their own path and to create a better
future for their children. Being a first-generation Mexican-American, I’ve experienced precisely
what that means. I celebrated Dia De Los Muertos, grew up with the traditions my parents

instilled in me while also learning English in preschool and studying the origin of this great
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nation. | sang the Kansas state song, “Home on the Range” on Kansas Day, and over many years,
came to the conclusion that nothing beats a Kansas sunset.

But, I can’t say there haven’t been issues. Until a month ago, Dodge City only had one
polling place for nearly 13,000 voters and while that’s bad enough to make it one of the most
burdened polling places in our state, it was at the very least, centrally located, which can’t be
said about the location chosen fér the 2018 midterm elections. That new location was south of
town, outside the city limits. Worse, the county clerk sent out the wrong location address to new
voters. 1 fully expected to cast my first vote at the Civic Center, where I'd watched my dad vote
every election year that I can remember. But this new site wasn’t accessible by public
transportation before we raised concerns. We believed these factors would negatively impact
minority and low-income voters. I could not sit idly by as it happened. For a long time, other
community members had voiced concerns to the county clerk about having only one polling site,
but their words fell on deaf ears. After multiple failed attempts to contact our clerk about finding
a resolution before the election, 1, along with the League of United Latin American Citizens,
became plaintiffs in a lawsuit challenging the clerk’s actions and asking for a resolution before
midterms. While we were unsuccessful in finding relief for the midterms, it played a pivotal role
in pushing her to open the two, new polling sites located inside the city limits.

We rely on our elected officials to make the right choices and for a county clerk, that job
was to make voting as easy as possible in the county that she represents. Unfortunately, that’s not
what happened. The clerk spent nearly $100,000 of taxpayer money for legal fees fighting our
efforts to make polling places more accessible. ‘

This story is in not unique, either. People across the country from Georgia to North

Dakota to Texas and to my home state are making it more difficult for citizens to vote rather than



114

expanding our democracy. We often think that the biggest threat to the American electoral
system is a foreign threat. While those concerns are justified, it’s also true that many of the
measures undermining voter access are being perpetrated by the very elected officials elected or
selected to protect people’s voting rights.

When people vote, our democracy becomes stronger. That is why | support HR1. If we
had the guidance of this legislation, where it is recommended that all polling places are
accessible by public transit, then we could have avoided what happened in Dodge City. It isa
significant step towards a more just system that solves a lot of the issues we see today. Kansan
Dwight D. Eisenhower said, “A people that values its privileges above its principles soon loses
both.”

I choose our principles, which I learned carly in my journey to becoming a Kansan, guide us
toward the stars through difficulties.

Thank you.
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The CHAIRPERSON. Thank you very much.
Mr. Earle.

STATEMENT OF PETER EARLE

Mr. EARLE. Thank you, Madam Chairperson, members of the
Committee.

I am here to tell you the true story about how a Texas billionaire
CEO secretly gave $750,000 to a dark money group in exchange for
legislation that would retroactively block 173 severely lead-
poisoned children from holding the company accountable.

The Texas billionaire was Harold Simmons, and his company,
NL Industries, formerly known as The National Lead Company,
made the Dutch Boy line of paint. The 173 lead-poisoned children
are my clients, and I filed their lawsuits in the State and Federal
courts of Wisconsin between 2006 and 2011.

The only reason this story is publicly known is because years
after the secret six-figure donation and subsequent sweetheart leg-
islation, a trove of previously secret emails and checks were re-
leased to The Guardian newspaper by a very valiant whistleblower.

It is a sad day for our democracy when a rich and powerful cor-
porate CEO can deprive innocent victims of lead poisoning their
day in court just because he could afford to secretly donate huge
sums of money to greedy and ruthless politicians.

This is even more egregious when one considers that these
former lead paint companies knowingly caused the single most cat-
astrophic environmental public-health catastrophe affecting chil-
dren in U.S. history.

Wisconsin’s lead poisoning level among children is higher than
the National average, and disproportionately affects people of color,
children of color. Ten percent of African American children in Wis-
consin age 6 and under are lead poisoned, compared to 2.9 percent
of White children.

In 2005, the Wisconsin Supreme Court ruled that lead-poisoned
children could sue former lead paint manufacturers without having
to prove which individual manufacturer made the lead pigment
that poisoned the child that was ingested. The legal theory is called
risk contribution.

The former lead paint companies were outraged by this very
commonsense decision. They took the battle over the constitu-
tionality of risk contribution all the way to the United States Su-
preme Court, and they lost.

When Republicans swept to power in Wisconsin in the 2010 elec-
tion, the first thing they did was to try to close the courthouse
doors that had been opened to lead-poisoned children 5 years ear-
lier. Governor Scott Walker and the new Republican legislature
passed legislation to immunize former lead paint manufacturers
from future liability. NL Industries and other lead paint manufac-
turers spent six figures lobbying in support of that legislation.

But since the legislation only affected future lead poisoning
cases, it did not get rid of the pending 173 lawsuits of my clients.
NL Industries and Sherwin-Williams pushed the legislature to
make the law retroactive.

In January of 2012, the State senate introduced a bill, S.B. 373,
to shield NL Industries from accountability to these children. I at-
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tended that hearing on that bill, along with about 12 of my clients
and their parents. The hearing was very contentious. I demanded
that the committee members look into the eyes of my children and
explain to them how it is that wealthy corporations can retro-
actively change the law in their pending lawsuits, midstream,
while throwing these children under the bus as if they were human
garbage.

An optimist would conclude that the innocent, beautiful faces of
these little children must have had an effect on those legislators,
because the bill died in committee a few months later. A sober ob-
server might have concluded that the sunshine of public attention
on the bill must have had a sanitizing effect. But in reality, neither
of those two things happened.

What happened was the lead paint companies retreated one step
back as a temporary retreat before striking again. In the predawn
hours of June 5, 2013, a legislator very quietly slipped a retroactive
immunity provision into the State budget, on page 466 of a 532-
page budget, with just four words that said, referring to lawsuits,
“whenever filed or accrued,” meaning that the immunity applies to
all cases, whenever filed or accrued. That four-word amendment—
oh, okay. I will pause and——

The CHAIRPERSON. Well, you can wrap up, but then we have
reached our 5 minutes.

Mr. EARLE. This is a horrible story about dark money. And I feel
like I am a straggler on a desert, desperately looking for water, and
I pray that H.R. 1 is not a mirage.

Had we known about what was going on under the table, had we
known about the $750,000 that bought retroactive legislation, the
public would have had an opportunity to say something about it.
Those legislators would have been accountable.

Thank you very much.

[The statement of Mr. Earle follows:]
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) T'm here to tell you the true story about how a Texas billionaire CEO
secretly gave $750,000 to a dark money group in exchange for legislation that
would retroactively block 173 severely lead poisoned children from holding his
company accountable. The Texas billionaire was Harold Simmons and his
company, NL Industries—formerly known as the National Lead Company
made the “Dutch Boy” line of lead paint.

The 173 lead poisoned children are my clients and I filed their lawsuits
in the state and federal courts of Wisconsin between 2006 and 2011. The only
reason that this story is publicly known is because years after the secret six-
figure donation and subsequent sweetheart legislation, a trove of previously
secret documents was leaked to The Guardian newspaper by a valiant
whistleblower. !

It is indeed a sad day for our democracy when a rich and powerful
corporate CEO can deprive innocent victims of lead poisoning their day in court

1 Ed Pilkington, Because Scott Walker Asked, The Guardian (Sept. 14, 20186),
https//www.theguardian.com/us-news/ng-interactive/2016/sep/14/john-doe-files-scott-walker-
corporate-cash-american-politics (attached as Exhibit A); see also Mary Bottari, Scott Walker
Backers Defend Lead and Wisconsin'’s Potsoned Politics, Center for Media and Democracy’s
PRwatch (Oct. 17, 2016), https://www.prwatch.org/mews/2016/09/13152/scott-walker-lead-
pay-to-play; Pawan Naidu, Secret cash aided politicians who rewrote Wisconsin law to block
claims of lead-poisoned children, Wisconsin Center for Investigative Journalism (Sept. 2,
2018), hitps://www.wisconsinwatch.org/2018/09/secret-cash-aided-politicians-who-rewrote-
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just because he could afford to secretly donate huge amounts of money to
greedy and ruthless politicians. This is even more egregious when one
considers that these former lead paint companies knowingly caused the single
most catastrophic environmental public health epidemic affecting children in
U.S. history.

Wisconsin’s lead poisoning level among children is higher than the
national average, and disproportionately affects children of color. 10 percent of
African American children under age 6 had lead poisoning, compared to 2.9
percent of white children.2 In 2005, the Wisconsin Supreme Court ruled that
lead poisoned children could sue former lead paint and pigment manufacturers
without having to prove which individual manufacturer made the lead pigment
that the child actually ingested.?® The former lead paint companies were
outraged by this common sense decision. They took the battle over the
constitutionality of risk contribution all the way to the United States Supreme
Court and lost.4

Republicans swept to power in Wisconsin in the 2010 election and the
first thing they did was to try to close the courthouse doors that had been
opened to lead-poisoned children five years earlier. Governor Scott Walker and
the new Republican legislature passed legislation to immunize former lead
paint and pigment manufacturers from future lawsuits. NL Industries and
other lead paint manufacturers spent six figures lobbying in support of this
legislation.?

But, since the legislation only affected future lead poisoning cases, it did
not get rid of the pending lawsuits of the 173 lead-poisoned children. So NL
Industries and Sherwin-Williams pushed the legislature to make the law
retroactive.

In January 2012, the state senate introduced a bill, S.B. 373, to shield
NL Industries from accountability to these 173 lead poisoned children.s I

2 Avory Brookins, Report:Lead Poisoning Rate Among Wisconsin Children Nearly Equal to
Flint, Wisconsin Public Radio (Oct. 27, 2016), https://www. wpr,org/report-lead-poisoning-

3 Thomas v. Mallett, 2005 W1 129, 285 Wis.2d 236.

4 Gibson v. American Cyanamid, 760 F.3d 600 (7t Cir. 2014), cert. denied, 1135 S.Ct. 2311
(2015)

’ See Wisconsin Ethics Commission lobbying reports for the Sherwin-Williams Company, NL
Industries, Inc., and Atlantic Richfield Company for the 20112012 Legislative Session for
SB-1, available at the Wisconsin Ethics Commission “Eye of Lobbying” website
(http://lobbying.wi.gov/Home/Welcome).

82011 Senate Bill 373 (Wis. 2012),
https://docs.legis wisconsin.gov/201 Vrelated/proposals/st

2
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attended a hearing on the bill along with about 12 of my clients and their
parents. The hearing was very contentious. I demanded that the Judiciary
Committee members look into the eyes of the lead-poisoned children at the
hearing and explain to them how it is that in America, wealthy corporations
can retroactively change the law in pending lawsuits to their benefit while
throwing the fate of the innocent injured children aside as if they were nothing
more that human garbage.

An optimist would conclude that the innocent, beautiful faces of those
little children must have had an effect on those legislators because the bill died
in committee in March 2012. A sober observer might have concluded that the
sunshine of public attention must have had its sanitizing effect. But what
really happened was that this was only a temporary retreat.

A little more than one year later, the lead paint companies struck again,
this time without public notice and in both literal and figurative darkness.

In the pre-dawn hours of June 5, 2013, a legislator quietly slipped the
retroactive immunity provision drafted by NL Industries into a 532-page
budget bill.7 The retroactive provision had no authors or sponsors and no notice
was given to the public that it was under consideration. Public records showed
that NL Industries’ lobbyist handed the statutory change to top legislators in
a memo with “NL language” handwritten on top.8 The suggested change was
fast tracked through both houses of the legislature and enacted into law on
January 27, 2011.

Years later, documents published by The Guardian revealed that at the
same time that legislators were pushing legislation to benefit Simmong’
company, Simmons and his corporation had secretly funneled $750,000 into a
dark money group coordinating with Governor Walker and state Republicans:
the Wisconsin Club for Growth (‘WiCFG”).%

During the 2011 and 2012 recall elections, Walker secretly raised
millions for WiCFG, which spent $20 million supporting Walker and senate

7 Patrick Marley, Bail Bondsmen, Lake Michigan Among Special-Interest Items in Budget
Plan, Milwaukee Journal Sentinel (June 3, 2013),

http://archive. jsonline com/news/statepolitics/bail-bondsmen-lake-michigan-among-special-
interest-items-in-budget-plan-b992700621-210231371.html; see also Wisconsin Biennial
Budget, 2013 Act 20, page 466.

8 Memo from NL Industries lobbyist Eric J. Peterson to Senate Majority Leader Scott
Fitzgerald, RE: Budget Issues, at 5 (April 29, 2013) (attached as Exhibit B).

9 See Exhibit A; see also checks from Harold Simmons and Contran Corporation to Wisconsin
Club for Growth (attached as Exhibit C). Contran Corporation is Simmons’ holding company.

3
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Republicans. 1¢ Despite laws limiting coordination between candidates and
outside groups, WiCFG was run by Walker’s top campaign advisor.1t

Notably, it appears that Walker’s team directed Simmons to give to
WiCFG, where his donation would remain secret, rather than to Walker's
own campaign, where it would be disclosed. A 2012 email to Walker from his
campaign advisor flagged Simmons as a potential donor, but warned that he
would be controversial because he owned NL Industries, “the leading maker
of lead pigment paint”.!? Weeks later, Simmons’ corporation gave a six-figure
check to WiCFG.

The secrecy was a feature, not a bug.

This is why dark money must be brought into the light. To ensure that
our democracy lives up to the promise of self-government, voters must have
the information they need to hold our elected officials accountable. Citizens
can’t exercise their right to self-governance if we don’t know who is funding
our representatives.

When donors remain secret, the public cannot know whether
politicians are taking action to advance those donors’ interests. Disclosure
not only allows the public to track the undue influence of large contributions
on elected officials, it can also deter officials from acting on behalf of donors
rather than voters. If Simmons’ donations had been publicly disclosed,
Wisconsin Republicans may not have been so willing to egregiously act on his
behalf. The pay to play or its appearance would have been too obvious.

10 See Exhibit A.

uJd,

12 Email from Keith Gilkes, campaign advisor, to Scott Walker, FWD: Donor Research — I will
send separate email with thoughts to discuss on these, at 1, 12-13 (Nov. 14, 2011, 12:35 PM)
{attached as Exhibit D).

4
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ADDENDUM TO OPENING STATEMENT
Timeline:

- A 2005 Wisconsin Supreme Court decision allowed affected families to
hold lead paint manufacturers accountable, even if they couldn’t
identify the specific manufacturer that caused the injury. NL
Industries—previously “National Lead Company,” which sold Dutch
Boy paint—is one company that had been fighting liability for
poisoning Wisconsin children. Its CEO was Harold Simmons.
{(Simmons died in Dec. 2013.)

- Governor Scott Walker and new Republican majorities took office in
2011, and quickly pushed an array of unpopular measures to attack
union rights, to attack voting rights, and to block the public’s access to
the courts. Those measures prompted historic protests and recall
elections in August 2011 against state senators, and in June 2012
against Walker and four senators.

- On April 21, 2011, with the senate recalls approaching, Simmons'
corporation wrote a $500,000 corporate check to Wisconsin Club for
Growth.13

- On November 14, 2011, as Governor Walker looked to his own recall
election, a Walker campaign advisor sent Walker an email with the
subject line “donor research.”1* Walker’s advisor wrote that he wanted
to discuss three potential donors, including Simmons, “so you are
aware of what you might need to defend when these are disclosed.”!5
Walker was warned that “one of the most immediate issues was that
NL Industries (purchased by Simmons in 1986) was the leading maker
of lead pigment paint,” which had avoided having to pay towards
medical treatment for child victims of lead poisoning in Milwaukee.16

- On December 15, 2011, one month after that “donor research” email,
Simmons’ corporation gave $100,000 to Wisconsin Club for Growth.!7

- OnJanuary 4, 2012, Simmons himself wrote a check for $150,000 to
Wisconsin Club for Growth.18

13 Exhibit C at 1.
14 Exhibit D at 1.
5 Id.

% Id. at 12-13.

17 Exhibit C at 2.
18 Id.
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- In January 2012, the same month as Simmons’ third check, senate
Republicans introduced a bill to make immunity for lead paint
manufacturers retroactive.!® The bill faced public opposition and
failed.20

- In June 2013, after Walker and senate Republicans survived the recall
elections, GOP senators slipped an amendment into a 603 page budget
bill to immunize NL Industries from existing lawsuits.2! Records
showed that the language was offered by an NL Industries lobbyist.22

- In November 2014, Walker won reelection.

- A bipartisan group of prosecutors, supported by Wisconsin’s
nonpartisan elections board, investigated Walker’s campaign for
unlawfully coordinating with WiCFG during the 2011-12 elections. The
targets of the probe challenged the investigation, and after years of
litigation, the Wisconsin Supreme Court ended the investigation in
2015 with a widely-criticized and legally dubious decision.2? (The
court’s majority was also elected with millions in spending by WiCFG
and other groups under investigation in the probe, prompting a recusal
petition and serious concerns about conflicts of interest. 24)

9 Steven Elbow, Crime and Courts: Further Fast-Tracked “Tort Reform’ Would Werk
Retroactively, Capital Times (Jan. 23, 2012)
https://madison.com/ct/news/localferime and_courts/blog/crime-and-courts-further-fast-

tracked-tort-reform-would-work/article 9f2b6a7e-43ad-11e1-8¢91-
001871e3cebe.htmMtixzzlklLe2c0bCG

20 2011 Senate Bill 373 (Wis. 2012).

21 Marley, supra note 7.

22 Exhibit B.

23 See, e.g. Lynn Adelman, How Big Money Ruined Public Life in Wisconsin, 66 Clev. St. L.
Rev. 1 (2017), https://fengagedscholarship.csuochio.edu/clevstlrev/vol66/iss1/a; see also Brent
Ferguson, A New Threat to the Viability of Campaign Contribution Limits, 65 Emory L. dJ.
Online 2020 (2016), http://law.emory.edw/eli/elj-online/volume-65/essavs/new-threat-viability-
campaign-limits.html; see also Indep. Inst. v. Fed. Election Comm'n, No. 14-CV-1500, 2016
WL 6560396, at *7 (D.D.C. Nov. 3, 20186), aff'd sub nom. Indep. Inst. v. F.E.C. (U.8. Feb. 27,
2017) (affirming that the First Amendment does not limit campaign finance regulation to
regulating only express advocacy).

24 See Brendan Fischer, Justices in Walker Criminal Probe Face Conflicts of Interest, Center
for Media and Democracy’s PRwatch (Oct. 6, 2014),
https://lwww.prwatch.org/news/2014/10/12617/justices-walker-criminal-probe-face-conflict-
interest; see also Lincoln Caplan, Seott Walker’s Wisconsin and the End of Campaign Finance
Law, The New Yorker (Jul. 21, 2015), https:///www.newyorker.com/news/news-desk/scott-

6
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- It wasn't until September 2016 that the public learned that Simmons
and his corporation secretly gave $750,000 to support Walker and
Wisconsin Republicans, when The Guardian published its report.
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The CHAIRPERSON. Thank you, sir.
Mr. Jessup.

STATEMENT OF BRANDON A. JESSUP

Mr. JEssuP. Good afternoon, Chairperson Lofgren and members
of the Committee on House Administration. I am Brandon Jessup,
resident of the State of Michigan, and for most of my adult life I
have worked to improve democracy in the neighborhood and at the
ballot box.

This work began on my 20th birthday, September 12, 2001, when
I joined the Eastern Michigan University chapter of the NAACP,
Youth and College Division. I am sure this may mirror many ac-
tions of many of America’s youth post-9/11, but I also had some ad-
ditional inspiration in my life along the way. And that inspiration
has guided me to stand on the shoulders of Coleman Alexander
Young, Bayard Rustin, Coretta Scott King, and Barack Obama, to
bring progress home through our society’s challenges.

I am the child of three products of America’s Great Migration.
My birth parents were too young to participate at the time, yet the
influence of big money in politics has shaped their lives and mine
far before I was born.

Like in many Southern States, it was a known fact that Louisi-
ana’s adoption institutions, or any public institutions for that mat-
ter, weren’t necessarily kind to little black boys.

Being my mother’s second child in as many years, arrangements
were made for an informal adoption to secure a good home her in-
coming baby boy. That good home landed me in Detroit, Michigan.

My upbringing helped me to expand on these values of civil
rights, black liberation, and the women’s rights movements my par-
ents lived. My father and stepfather pushed forward north to find
employment from sharecropping in Tennessee and Kentucky, re-
spectively. They found home in the United Auto Workers and gain-
ful employment.

My mother did the same, coming from Tennessee, moving up,
pulling herself up from her bootstraps, earning her nursing degree
at a local community college, and then soon joined the Michigan
Nurses Association and joining her membership in the church and,
of course, the United Auto Workers as well.

These experiences helped me to understand that voting is a serv-
ice required for the privilege of democracy, and our consistent par-
ticipation in it improves the entire American experience.

The policies proposed in H.R. 1, the For the People Act of 2019,
heed citizen-led movements in States across this country for a bet-
ter democracy that is ethical, efficient, and transparent. Big money
in politics has replaced the heavy stick of violence and oppression
to deploy voter suppression over broader communities through so-
phisticated gerrymandering and dark money.

This past decade in Michigan has left great marks across our Na-
tion’s application of democracy and on our society. As a response
to the Great Recession of 2009, conservative organizations and ad-
vocacy groups worked with State institutions to introduce sweeping
legislation that would disempower citizens by removing their elect-
ed officials with appointed overseers, increasing taxes on seniors
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and pensioners, while divesting from public services and infrastruc-
ture.

Michigan’s new emergency manager law, protected by a gerry-
mandered State legislature and congressional delegation, caused a
chain of events that would lead to the largest municipal bank-
ruptcy in the United States and over 10,000 children in the city of
Flint being poisoned with lead.

April 25 will mark the fifth year of the Flint water crisis, 1,825
days of using bottled water to cook, eat, and clean, a sad anniver-
sary that clean water advocates like Nayyirah Shariff, Bishop
Bernadine Jefferson, and Ms. Claire McClinton remind me of daily.
This injustice continues to be fueled by malfunctions in our democ-
racy that reward corporations over citizens and profits over people.
I am asking this Committee to set the course correctly, to put eth-
ics back into our democracy.

In the spring of 2011, a nonpartisan campaign started with peo-
ple who looked just like me began to push against Michigan’s emer-
gency manager law, to repeal that law. This was successful in its
effort and gained over 75 of our 83 counties’ support.

Unfortunately, due to more dark money in our system, through
Michigan’s lame duck process, that will of the voters was over-
turned and replaced with a whole new section of law that would
place dictators right back over our democracy.

We also would find that in the dead of night collective bargaining
would be taken away from us. And also, over the next 4 years, we
would see big money in politics keep the Flint water crisis as a
quiet set-aside that no one wants to talk about.

But it is because of that great spirit of fighting and working that
Flint Rising and the American Civil Liberties Union of Michigan
have remained on the ground fighting for justice.

I want to make sure I keep in my time here and talk about some
of the most proactive ways that we can fight this.

Over 40 years ago, Michigan pioneered new techniques to encour-
age residents to register to vote. This ingenuity led my Michigan’s
first African American to be elected to the statewide office, Sec-
retary of State Richard Austin, was also the first of its kind in the
Nation. It was also the last set of reforms our State would see in
almost 40 years.

In November 2008, with a near supermajority of voters, we ap-
proved constitutional amendments to end gerrymandering and pro-
vide commonsense reforms to make voting accessible to all. I am
proud to say that I helped to lead this change to bring over 300,000
new voters to cast ballots in 2020. This is through same-day regu-
lation and no-excuse absentee voting.

It is because of citizen-led efforts like this across this country, in
Florida, Ohio, Missouri, and other places, that are pushing democ-
racy to be what it should be in America.

Thank you for your time, and I yield.

[The statement of Mr. Jessup follows:]
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February 14, 2019

Congress of the United States House of Represéntatives
Committee on House Administration

1309 Longworth House Office Building

Washington, D.C. 20515-6157

Written Testimony of Brandon A. Jessup, “For the People: Our American Democracy”, on House
Resolution 1 - For the People Act of 2019

TO: The Honorable Congresswoman Zoe Lofgren of California, Congressman Mr. Rodney Davis of Hllinois
and the members of the Committee on House Administration

Good morning, chairwoman Lofgren, vice-chair Davis and members of the Committee on House
Administration. 1am Brandon A. Jessup, resident of the state of Michigan and for most of my adult life |
have worked to improve our democracy in the neighborhood and at the ballot box. This work began on
my twentieth birthday, September 12, 2001, when | joined the Eastern Michigan University Chapter of
the National Association for the Advancement of Colored People, Youth and College Division. 'm sure |
mirrored the actions of many of America’s youth post 9/11; | also had some additional inspiration in my
life along the way. This inspiration has guided me to stand on the shoulders of American greats like
Coleman Alexander Young, Bayard Rustin, Coretta Scott King and Barack Obama to bring progress home
through our society’s challenges.

{ am the child of three products of America’s “Great Migration”; my birth parents were too young to
participate at the time, yet the influence of big money in politics had shaped their lives and mine before
1 was born. Like many southern states, it was a known fact that Louisiana’s adoption institutions or any
public institutions for that matter weren’t necessarily kind to little black boys. Being my mother’s second
child in as many years, arrangements were made for an informal adoption to secure a good home for
her incoming baby boy. That good home would fand me in Detroit, Michigan.

My upbringing helped me to expand on the values from the civil rights, black liberation and women’s
rights movements my parents lived. My father and step-father pushed northward to find employment in
the auto industry as sharecroppers from Kentucky and Tennessee respectively, they soon would find
brotherhood in the United Auto Workers. My mother worked through school to become a registered
nurse through a local community-college program, an organizer at heart, she would be a proud card-
carrying member of the Michigan Nurses Association, her church and later the United Auto Workers as
well. My family’s experiences and values helped me understand that voting is the service required for
the privilege of democracy and our consistent participation in it, improves the entire American
experience.

The policies proposed in H.R. 1, For the People Act of 2019, heed citizen-led movements in states across
this country for a better democracy that is ethical, efficient and transparent. Big money in politics has
replaced the heavy stick of violence and oppression to deploy voter suppression over broader
communities through sophisticated gerrymandering and dark money.

The past decade in Michigan has left great marks across our nation’s application of democracy in our
society. As a response to The Great Recession of 2009, conservative organizations and advocacy groups
worked with state institutions such as the Michigan Chamber of Commerce to introduce sweeping
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legislation that would disempower citizens by removing their elected officials with appointed overseers,
increasing taxes on seniors and pensioners while divesting from public services and infrastructure.
Michigan’s new emergency manager law protected by a gerrymandered state legislature and
congressional delegation caused a chain of events that lead to the largest municipal bankruptcy in the
history of the United States and 10,000 children drinking lead contaminated water in the city of Flint.
April 25™ will mark the 5% year of the Flint Water Crisis or 1,825 days of using bottled water to cook, eat
and clean; a sad anniversary clean water advocates like Nayyirah Shariff, Bishop Bernadine Jefferson and
Mrs. Claire McClinton remind me of daily. This injustice continues to be fueled by malfunctions in our
democracy that reward corporations over citizens, and profits over people. 'm asking this committee to
set the course put ethics back into our democracy.

in the spring of 2011, the non-partisan campaign to repeal Michigan’s emergency manager law launched
and succeeded at the ballot box in November of 2012, However, in the dead of night, lame-duck
legislators overturned the will of Michigan voters; replacing their defeated dictatorship bill with a similar
version and eliminating the right of workers to collectively bargain in Michigan. The following four years
would expose the ugly truth of big money in politics. The Flint Water Crisis remairis unresolved, the
failure of ethics and accountability in government has eroded the trust of many of the city’s residents.
Yet, organizations such as Flint Rising, and American Civil Liberties Union of Michigan have remained on
the ground fighting for justice.

The spirit found protecting the future of Michigan from poisoned water and smog filled air is also finding
proactive ways to restore voting rights with common-sense reforms that improve democracy. Over forty
years ago, Michigan pioneered new techniques to encourage residents to register to vote. This ingenuity
led by Michigan’s first African-American to be elected to statewide office, Secretary of State Richard
Austin was also the first of its kind in the nation. It was also the last set of reforms the state would see
until November 2018, when a near super-majority of voters, approved constitutional amendments to
end gerrymandering in Michigan and provide common-sense reforms to make voting accessible to all. |
am proud to say that  helped lead this second charge to protect and improve our democracy; mobilizing
a twenty-year record turnout of over 4 million voters.

H.R. 1, For the People Act of 20189, clearly answers to call for a new Voting Rights Act, using the template
from states like Michigan, Florida and Missouri for a more accessible Democracy. Michigan’s expansion
of democracy with no-excuse absentee voting and same-day registration is estimated to deliver an
estimated 300,000 new voters, Florida has restored voting rights for all, regardless of criminal history
and more states like Colorado and Ohio are creating policy for more fair voting districts. H.R. 1
represents all these ideals and more. | hope that my story here inspires you all, the way so many have
inspired me in my life to trust the democratic process; a democratic process built on inclusion and
transparency with the ability to empower citizens to empower themselves and their communities.

Brandon A, Jessup
United States Citizen
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The CHAIRPERSON. Thank you very much, Mr. Jessup.
Now we welcome hearing from you, Mr. Keating.

STATEMENT OF DAVID KEATING

Mr. KEATING. Thank you, Chairperson Lofgren, Ranking Member
Davis and members of the Committee, for inviting me to testify
today. I appreciate that very much.

Free speech for all, that is what we stand for, and that is the
goal of our First Amendment to the Constitution. I think it is an
important reason why America is the best country in the world.
Free speech enabled the civil rights movement to be successful,
1I’;GBTQ rights, tax reform, and many issues too countless to name

ere.

But before a nonprofit group speaks out, should we make them
spend thousands or tens of thousands of dollars to hire an attorney
to find out if it is okay or legal to speak? Should we make them
fill out reams of paperwork to file with the Federal Election Com-
mission? Should we make them declare on a government form what
candidate they back with their speech, when in fact they are not
backing anyone at all? Should we have their podcast ad contain 18
seconds of legalese?

I say we shouldn’t. But, unfortunately, H.R. 1 has all these provi-
sions and more. This harms free speech. This hurts the nonprofit
groups trying to work for social change and a better America. In
fact, there are many provisions in this bill that clearly violate the
First Amendment.

It reminds me of a famous case back after the 1971 Federal Elec-
tion Campaign Act was passed. Back in 1972, three principled el-
derly people took out an ad in The New York Times. The ad criti-
cized Nixon’s secret bombings of Cambodia. It called for Nixon’s im-
peachment and listed an honor roll of Members of Congress who
stood up against the bombings.

But you know what? Nixon’s Justice Department used this new
law to sue these elderly individuals saying they violated the Cam-
paign Finance Act. The Justice Department threatened The New
York Times with a criminal prosecution if the ad ran again.

Fortunately, they won in court. The court said this type of re-
straint on speech was unconstitutional.

But, unfortunately, many of the provisions in that original act
that were struck down are quite similar to some of the provisions
in H.R. 1. T hope you will listen to people who are counseling you
on this and fix that before passing it.

Other sections of the bill would violate the privacy of advocacy
groups and their supporters, or stringently regulate speech on the
internet, which is, I think, the most accessible place of all for small
grassroots groups to speak. It would radically change the interpre-
tation and enforcement of these complex laws, and instead of a bi-
partisan structure where one party can’t go after the other, we
Wouldlhave a FEC headed up by a speech czar and under partisan
control.

The proposal would also force Americans to pay for the speech
of candidates they don’t like. It would inevitably lead to govern-
ment subsidies for speech by bigots and racists. These are only the
tip of the iceberg of some of the issues we see in H.R. 1.
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I want to give an example of one of the provisions that we think
is unconstitutionally vague. Much of the bill is based on regulating
speech that promotes, attacks, supports, or opposes a candidate,
but we don’t know where that line is. Clearly, if you endorse a can-
didate, that is covered.

But let’s think of some examples here. Let’s say a government
employees union wants to take out an ad during the government
shutdown and says: “Government employees should not be held
hostage to Trump’s border wall. It is time to end the government
shutdown.”

Does that attack President Trump, or is it just calling for an end
to the shutdown? We don’t know. If it is an ad attacking Trump,
and the union violated some of the conduct provisions in the bill,
which in and of itself are very problematic, the speech would be
banned completely; the ad would be illegal.

And then I want to talk about some of the disclaimers. Consider
an environmental group running a radio ad calling on President
Trump to reduce air pollution. Here is the disclaimer for this fic-
tional group: Paid for by Americans for the Environment,
CleanEnvironment.org, not authorized by any candidate or can-
didates’ committee. I am Jane Doe, the president of Americans for
the Environment, and Americans for the Environment approves
this message. Top two funders are first name, last name, and first
name, last name.

I mean, if you have paid for the ad, obviously, you have approved
it. Why do we need to say 55 words of legalese instead of the mes-
sage? I think back to the “I have a Dream” speech and some of the
most powerful phrases in that speech were 30 to 35 words.

So we think the best way to give the people a voice and protect
democracy is to protect and enhance the right to free speech. Let’s
make it simpler to speak, not harder.

Thank you.

[The statement of Mr. Keating follows:]
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Introduction

Thank you Chairperson Lofgren, Ranking Minority Member Davis, and Members of the
House Administration Committee for inviting me to testify today.

As you know, H.R. 1 is a massive piece of legislation, totaling 570 pages in length and
altering or uprooting longstanding rules for virtually every piece of U.S. campaign, election, and
government ethics law. Of necessity, therefore, 1 will focus my written statement on just a few
portions of the bill. For the benefit of this Committee and members of the public, the Institute for
Free Speech has produced detailed analyses on individual portions of this lengthy bill that affect
free speech, and I have attached those analyses to these remarks and ask that they be considered
part of my prepared testimony.!

Despite the “For the People™ title of H.R. 1, the bill would, in fact, greatly harm the-ability
of the people to freely speak, publish, and organize into groups to advocate for better government.
More appropriately labeled the “For the Politicians Act,” H.R. 1 would make radical changes to
the long-held ability of Americans to speak and associate with other Americans on the issues about
which they are passionate.

The bill would impose onerous and unworkable standards on the ability of Americans and
groups of Americans to discuss the policy issues of the day with elected officials and the public.

Other sections of the bill would violate the privacy of advocacy groups and their supporters,
stringently regulate political speech on the Internet, and compel speakers to include lengthy
government-mandated messages in their communications.

H.R. I would radically transform interpretation and enforcement of the labyrinth of laws
that regulate political speech, from its historic bipartisan structure to partisan control.

The proposal would also coerce Americans into funding the campaigns of candidates with
which they may disagree in a system that research has proven hasn’t worked elsewhere. It would
also inevitably lead to government subsidies for speech by bigots. These issues represent only the
tip of the iceberg of what’s included in H.R. 1.

At its core, H.R. 1 would greatly increase the already onerous legal and administrative
compliance costs, liability risk, and costs to donor and associational privacy for civic groups that
speak about policy issues and politicians. Organizations will be further deterred from speaking or
will have to divert additional resources away from their advocacy activities to pay for compliance
staff and lawyers. Some groups will not be able to afford these costs or will violate the law

! These analyses are also available on the Institute for Free Speech’s website, See Eric Wang, Analysis of HLR. 1 (Part One): “For
the People Act” Replete with Provisions for the Politicians, Institute for Free Speech (Jan. 23, 2019), a¢ httpsy/wwiw.its.org/wp-
content/uploads/2019/01/2019-01-23_{FS-Analysis US_HR-1 _DISCLOSE-Honest-Ads-And-Stand-By-E Adpdfs  Bradley
A. Smith, Analysis of FLR. 1 (Part Two): Establishing a Campaign Speech Czar and Enabling Partisan Enforcement:. An Altered
FEC Structure Poses Risks to First Amendment Speech Rights, Institute for Free Speech (Jan. 31, 2019), arhitp rg/wps
content/uploads/2019/01/2019-01-31_1FS-Analysis US HR-1 Creating-A-Partisan-FEC pdf; and Bradley: A: Smith, Analysis of
H.R. 1 (Part Three): New Restrictions Target Speech by All Groups Under the Guise of “Stopping Super. PAC-Candidate
Coordination,” Institute for Free Speech (Feb. 5, 2019), af https:/iwww ik org/wp-contentiuploads/2019/02/2019:02-03 Smith-
Aunalysis_US_HR-1_Coordination-Restrictions.pdf.
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unwittingly. The effect will be less speech by private citizens and organizations, allowing
politicians to act with less accountability to public opinion and criticism.

One way to understand how H.R. 1 would harm nonprofit civic and advocacy groups is to
apply its provisions to common advocacy and operating activities of these organizations. This
complex and expansive bill has many provisions that are difficult for even campaign finance
attorneys to understand. [ will use my testimony to highlight some of these issues and their
application to groups engaging in speech about policy issues.
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H.R. 1 Would Make it Harder for Groups to Speak About the Federal Government

In addition to greatly expanding the scope of speech regulated by the government, portions
of H.R. 1 are written so broadly that they would effectively ban speech by certain organizations
under certain conditions. When speech isn’t banned, H.R. 1 will often require groups to swear their
allegiance to candidates or sitting politicians (even when none exists), impose onerous disclaimers
on a multitude of ads that violate the privacy of Americans who give to nonprofit groups, and
effectively regulate all manner of online speech — including groups’ websites and social media
accounts. The inevitable result will be less speech about public affairs and more money for
attorneys.

o More Lawyers’ Fees and Government Regulations, Less Speech. HR. 1 would vastly
increase the legal compliance costs and risk for speaking about federal issues. Assuming
groups can even afford to hire an attorney each time they wish to speak, paying more
money to lawyers means fewer resources left to work for better government.

o H.R. I would regulate a new category of speech — communications that “promote,”
“attack,” “support,” or “oppose” (“PASO”) federal candidates and elected officials.
Under this broad and vague standard, groups that merely speak about federal
legislation or policy issues could be forced to file Federal Election Commission
(FEC) reports that they didn’t have to file before.

o To emphasize the point, the “promote,” “attack,” “support,” or “oppose” language
(PASO) applies year-round, even in non-election years. It would give major
headaches to any group that speaks on public issues. One huge headache is whether
the speech would even be legal under the new coordination provisions in the bill.

» Example: A government employees’ union desires to purchase a newspaper ad
saying, “Government employees should not be held hostage to a border wall. It’s
time to end the government shutdown.” Is that a statement “aftacking” President
Trump, since he is so clearly identified with a border wall? Suppose it referred to
“Trump’s wall”? If that is a statement attacking Trump and it met the content
standard regulating “coordination” in H.R. 1, the union would be banned from
making such speech. This standard is discussed in-depth in our analysis of the bill’s
expansive “coordination” restrictions.?

» Example: Consider another possible ad. A group of Venezuelan émigrés, who are
now naturalized U.S. citizens, take out an ad: “President Trump has recognized the
new Interim Government of Venezuela. We thank the President for this action and
ask all Americans to support the return of democracy to our country of birth.”
Would the FEC deem that an ad “promoting” or “supporting” President Trump?

2 See Bradley A. Smith, Analysis of H.R. 1 (Part Three): New Restrictions Target Speech by Al Groups Under the Guise of
“Stopping Super PAC-Candidate Coordination,” Institute for Free Speech (Feb. 5, 2019), ar htpuwww.ifs.orgiwp-
content/uploads/2019/02/2019-02-03_Smith-Anatysis US _HE-1_Coordination-Restrictions. pdf.
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> Example: An environmental group runs an ad that says the following: “Climate
change is real. Call Senator X and urge him to start taking action on climate
change.” Attack? How about a business group’s ad: “The Democrats’ tax hike
would cost thousands of jobs in our state. Call Senator A, and ask him to vote *no’
on the job-killing tax bill.” Ts that an attack? Some might deem it one, asking why
the group would run the ad if the senator already planned to vote ‘no.’

o Note that the PASO standard applies to any ad that can be seen in a candidate or
officeholder’s district on the Internet or any other medium. Not only does it apply
year-round, even in non-election years, but despite the deceptive name of the title
of the coordination portion of the bill — “Stopping Super PAC-Candidate
Coordination” — it applies to trade associations, unions, business groups, and
advocacy organizations, such as Planned Parenthood and the National Right to Life
Committee. It applies, it turns out, to almost every citizen or group of citizens that
might want to comment on public life or candidates with one exception: the
organized press. The Washington Post, CNN, Fox News Channel, and NPR can
coordinate with candidates and-spend all they want to speak out on any issue or
election campaign. A nonprofit group’s blog, Twitter account, or Facebook page?
It can’t.

Compulsory Declarations of Allegiance. HR. 1 would require groups. speaking about
legislative and policy issues fo file FEC reports for “campaign-related disbursements.”
These reports would be due even if the speech would have no impact on any election
campaign and was made in a year without an election. Groups would be compelled to
declare on those reports whether their speech “supports or opposes” any federal candidate
or elected official mentioned in the communication, even if the group is merely supporting,
opposing, or is neutral about the issue and takes no position on the candidate or elected
official.

> Example: A pro-choice group spends more than $10,000 on a radio ad calling on
President Trump, Speaker Pelosi, and Senate Majority Leader McConnell to work
together to protect abortion rights. Under H.R. 1's broad and vague PASO standard,
this ad may well be deemed a “campaign-related disbursement.” If that occurs, the
group must declare on its FEC report whether it “supports™ or “opposes” Trump,
Pelosi, and McConnell, even if the group does.neither.

Longer Disclaimers, Less Speech, and Donor Deterrence. HR. 1 would decrease the
amount of speech that groups can engage in by increasing the length of mandatory
government speech in their messages and requiring those messages to identify donors.

o H.R. L would expand the length of the disclaimers for “independent expenditures,”
“electioneering communications,” and the new category of regulated speech known
as “campaign-related disbursements.” Many of the existing disclaimers in federal
law are already too long. H.R. 1 would make this problem even worse.



L

]

v

135

H.R. I would additionally require groups to identify their top 5 donors of $10,000
or more in their disclaimers (or top 2 for audio-only ads), even if those donors gave
money for purposes other than to fund the ad. This would divert attention away
from a group’s message and toward its individual donors and members and worsen
the politics of personal destruction and harassment. It would also lead many donors
to cut off their financial support.

H.R. 1 would also require an organization’s CEO or highest-ranking official to
personally appear and identify himself or herself and recite part of the disclaimer
in audio and video ads. Again, this would leave less time in the communication for
the message the group is trying to convey to the public.

Example: An environmental group sponsors a 30-second radio ad calling on
President Trump to reduce air pollution. If it’s deemed a PASO ad, it must include
the following 18-second disclaimer (the italicized portion must be read by the
group’s president):

Paid for by Americans for the Environment, cleanenvironment.org. Not
authorized by any candidate or candidate’s committee. I am Jane Doe, the
President of Americans for the Environment and Americans for the
Environment approves this message. Top two funders are FIRST NAME 1 LAST
NAME 1 AND FIRST NAME 2 LAST NAME 2.

Groups ' Websites and Facebook and Twitter Accounts May be Regulated by the FEC, HR.
1 would regulate any online or social media communication if it is a “paid internet, or paid
digital communication.” This is a clear departure from the FEC’s existing regulation of
only paid online advertising.

¢}

Groups that use paid staff to post unpaid content on their own website or social
media pages/feeds/channels could be subject to the disclaimer and reporting
requirements discussed above if their content is regulated.

Example: Staff at a fiscal responsibility group post content on the group’s website
and social media pages/feeds/channels about the voting records and positions of
members of Congress on the budget deficit and national debt. The content is
determined to PASO those members and must include FEC disclaimers. When the
total value of the staff time exceeds $10,000 in a two-year period defined in the bill,
the group is required to file the FEC reports discussed above.

More Surveillance of Online and Social Media Communications. HR. 1 would subject
groups that spend as little as $500 on online ads to additional surveillance by government
officials and opponents.

o

Large online platforms would have to maintain a publicly accessible database
(“public file) for any online advertising that costs more than $500 that addresses
any “national legislative issue of public importance.” The public file must include
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a copy of the ad and details about how the ad was targeted and distributed, the rates
that were charged, the candidates and issues that were discussed, and contact
information and details about the person who ran the ad or the sponsoring group’s
directors and officers.

o The public file will assist antagonistic government officials and other opponents in
keeping tabs on what individuals or civic and advocacy groups are doing online. It
would also enable opponents of organizations’ views to take retaliatory actions.

» Example: A local LGBTQ rights group in a very conservative state spends $500
on a small social media campaign urging removal of the ban on qualified
transgender people serving in the military. The organization’s opponents use
information in the public file to attack the group and urge employers of its officers
and directors to fire those individuals.

Speech Bans. H.R. 1 would define a large universe of speech as “coordinated” with federal
candidates and elected officials; even if the speech is not, in fact, coordinated, and even if
elected officials or candidates are not named in the communications. Such so-called
“coordinated” speech about national issues would be banned if done by incorporated
nonprofit groups or unions.

o H.R. 1 would treat certain public communications as being “coordinated” with
federal candidates or elected officials based on a broad range of conversations that
groups may have with candidates, elected officials, or their staff. This includes
discussions solely about policy and how to get the public involved.

o Groups also could be deemed to be coordinating if their staff or vendors have
certain prior relationships with candidates or elected officials in the small
community of political vendors and consultants. Even a former summer intern who
worked four years ago for a person who was later elected to Congress could trigger
the ban.

o As a result of HR. 1’s expansive coordination standard, groups would be
effectively prohibited from making many communications that:

= Urge the election or defeat of candidates;

» Refer to a candidate or elected official; or

=  Are deemed to “PASO” a candidate or elected official, even if the
communication does not mention any candidate or elected official.

o . Directors and officers of groups could be held personally liable for coordination
violations, which means many leaders or would-be leaders of nonprofit groups may
simply resign or refuse to serve.

» Example: A group advocating gun control meets with the chief of staff of Rep. Doe,
who chairs a subcommittee of the Judiciary Committee, to discuss the Bipartisan
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Background Checks Act of 2019. The chief of staff suggests it would be helpful to
shore up public and congressional support for the group’s agenda if the group ran
a national PR campaign. The group retains a PR consultant who, unbeknownst to
the group, worked on Rep. Doe’s unsuccessful gubernatorial campaign two years
ago.

The group runs ads in all of the Committee members’ districts asking constituents
to either thank their representatives for standing up for common sense gun control
or to tell their representatives to support such reforms. The ads in Doe’s district cost
$50,000. Under H.R. 1, the ad is deemed to be coordinated and would count as a
contribution to Rep. Doe. Because the group is a nonprofit corporation, it may not
contribute to any candidate, and the FEC fines the group at least $25,000 (the
agency’s typical fine for prohibited contributions). Under the FEC’s customary
practice, the group or Rep: Doe’s campaign committee also may be required to
disgorge the $50,000 at issue to the U.S. Treasury.

H.R. 1 Would Intrude on Groups’ Donor and Associational Privacy

H.R. 1 would require many nonprofit groups that simply speak about-policy issues to
publicly report the names and home addresses of many of their supporters to the government. This
information would be stored in a publicly available government database where it would live in
perpetuity. In many cases, the exposure of this information will facilitate harassment, threats, and
intimidation and trample upon Americans’ long-held expectations and right to privacy in
association.

Violating Privacy in Association and Facilitating Harassment. HR. 1 would compel
groups to publicly identify certain of their donors on FEC reports if they spend more than
$10,000 during a two-year election cycle on “campaign-related disbursements.” Keep in
mind that “campaign-related disbursements™ often have nothing to do with election
campaigns. (This is in addition to the donor identification disclaimer requirements
discussed above.)

0

A group’s donor list contains sensitive information that has long been protected
under the law, except if a group is a PAC with the major purpose of election
advocacy, or if donors give specifically to fund election advocacy.

Activists have been vilifying donors to policy and political organizations and
calling for reprisals against them. If it became law, H.R. 1 would enable more of
such activities and lead many donors to cut off their financial support for
organizations.

Example: A taxpayer group is forced to identify certain of its donors on thé group’s
FEC reports for “campaign-related disbursements.” Opponents of the group’s
policies gather at those ‘donors’ homes and businesses, yelling offensive and
threatening invectives at those donors and their families and calling for the donors
to be fired from their jobs.
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H.R. 1 Would Create a Speech Czar and Enable Partisan Enforcement

If you're a Democrat, do you think Donald Trump should be able to appoint a campaign
speech czar to determine and enforce the rules on political campaigns? And if you're a Republican,
would you have wanted those rules enforced by a partisan selected by Barack Obama?

Of course not. That’s why for over 40 years, Republicans and Democrats have agreed that
campaign regulations should be enforced by an independent, bipartisan agency — the Federal
Election Commission. The Watergate scandal that forced Richard Nixon to resign the presidency
showed the dangers of allowing one party to use the power of government against the other.

As the late Sen. Alan Cranston (D-Ca.) warned during debate on legislation creating the
agency, “We must not allow the FEC to become a tool for harassment by future imperial Presidents
who may seek to repeat the abuses of Watergate. I understand and share the great concern
expressed by some of our colleagues that the FEC has such a potential for abuse in our democratic
society that the President should not be given power over the Commission.”® That concern led to
Congressional adoption of the present method of selecting Commission members.

o Turning from Bipartisan Enforcement to Partisan Enforcement. HR. 1 would transform
the bipartisan, six-commissioner agency into a partisan, five-commissioner agency. It
would give the FEC Chair broad powers to issue subpoenas without the support of any
other commissioner, expand the agency general counsel’s powers to initiate investigations
even without a vote of the commissioners, and weaken the rights of the accused.

o No advocacy group would be safe from politically motivated investigations into
federal advocacy activities that have any relation to the FEC’s jurisdiction.

» Example: Opponents file a politically motivated FEC complaint against a civil
rights group alleging illegal coordination with elected officials. The existing law
establishes a six-member, bipartisan FEC (no party may have more than three
commissioners) and requires a majority of commissioners (typically four) to
approve investigations. But under H.R. 1, the FEC would be reduced to five
members, with one of them being a nominal “independent,” who is likely to support
one party over the other. Or the agency could have two vacancies and do anything
it wants on a partisan vote. The FEC general counsel also would be able to issue
subpoenas for the group’s communications and documents when only two of the
five commissioners object.

3 Legislative History of Federal Election Campaign Act Amendments of 1976, Federal Election Commission, ar
https:transition fee.gov/pdlegislative histlegislative history 1976 pdf at 89,
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Taxpayer-Financed Campaigns: A Record of Failure Forcing Americans to Subsidize
Politicians’ Campaign Coffers

Finally, HR. 1 would also institute an elaborate program through which the government
would finance participating politicians’ election campaigns.* In particular, the bill would provide
for the government to match contributions to politicians’ campaigns with $6 in tax money forevery
$1 contribution, up to the first $200 of a contribution. In some cases, the match can reach 9 to 1:
nine dollars in tax money for every dollar donated.

As a matter of first principles, it is morally wrong that, if a donor contributes $1 to Donald
Trump’s re-election campaign — or any candidate’s campaign — it forces those opposed to that
candidate to contribute $6 or even $9 in public tax money to support that candidate and his or her
dissemination of ideas those taxpayers may find abhorrent. But beyond these first principles, the
idea has problems on its own terms.

One likely set of winners under tax-financed campaigns will be candidates who take
extreme positions that appeal to small, concentrated groups of voters.® Rather than appealing to
the middle of the electorate, a viable strategy may be to “play to the base” where supporters are
more passionate — and partisan.®

Traditionally in American politics, political parties have been instrumental in candidate
selection and have served as a moderating force overall. Parties have a large incentive to win and
therefore want to nominate candidates who appeal to broad swaths of the American public and can
win over swing voters. Political parties have used their fundraising apparatusesto favor candidates
who fit this mold. Meanwhile, candidates who were viewed as extreme often received little support
or funding from the party. While party support (or-the lack thereof) didn’t always prevent these
candidates from winning elections, the parties’ gatekeeping mechanism certainly provided a
moderating function on the types of candidates who were nominated. Taxpayer financing of
campaigns threatens to provide a final crushing blow to this important party role.

Consider how much more difficult it would be for political parties to raise money. What
sensible donor would give $50 to a political party if she could give the same $50 to a candidate of
that party and have taxpayers foot the bill for $300 or more to match it?

The subsidy will most likely drive donors away from the moderating forces exerted by
parties and toward individual candidates. This will likely have the effect of further starving parties
that were already hit hard by changes to campaign finance law in 2003.

The potential for tax-financing programs to incentivize polarizing and extreme candidates
isn’t merely conjecture. The example of Thomas Lopez-Pierre’s recent campaign for New York

* For a comprehensive examination of taxpayer-financed campaign programs and their record of failure at achieving goals set by
their proponents, see Taxpayer-Financed Campaigns: A Costly and Failed Policy, Institute for Free Speech (Jul. 16, 2014), at

* See David Keating, HR. 1"s Tax-Financing Program Could Increase Political Polarization, Institute for Free Speech (Jan. 17,
2019), at hitpsiiwww ifs org/blog/h-r- Is-tax-flnancing-program-could-increase-political-polarization/.

® See Andrew B. Hall, How the Public Funding of Elections Increases Candidate Polarization, Harvard University (Aug, 13,2014),
at hitpiwww andressbeniaminball.conyHall_publicfunding pdf
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City Council is instructive. In 2017, Lopez-Pierre campaigned for a City Council seat on the
platform of making “greedy Jewish Landlords” pay.” Ultimately, Lopez-Pierre qualified for
$99,000 in taxpayer dollars to help spread his hateful message.®

New Yorkers, including those on the City Council, were rightly appalled by Lopez-Pierre’s
anti-Semitic message. Then-Council Speaker Melissa Mark-Viverito said that to “have someone
be able to spend [taxpayer dollars] to put forth that Kind of a message is despicable.”® But under
New York City’s matching fund system; there was nothing the City could do. The First
Amendment prohibits laws from discriminating against individuals based on the content of their
message. As such, if HL.R. 1 is enacted, American taxpayers would be constitutionally required to
fund the speech of all candidates that meet the qualifications for matching government funding —
including those with racist, anti-Semitic, sexist, homophobic, transphobic, or otherwise hateful
messages. As Lopez-Pierre’s campaign proves; this concern isn’t unfounded.

Supporters of taxpayer-financed campaign programs often argue that these programs will
prevent corruption, but the record suggests:otherwise. For a more comprehensive review of
cortuption in Arizona, Maine, and New York City’s tax-financing programs, please consult the
Institute for Free Speech report, “Clean Elections and Scandal: Case Studies from Maine, Arizona,
and New York City.”'® Whether it’s embezzlement, fraud, bribery, personal use, forgery, or straw
donor schemes, for any number of abuses, tax-financing programs have a history of corrupt actors
exploiting the system for personal gain at the expense of hardworking American taxpayers. In
general, wherever tax-financing has been enacted, abuses of these programs — and, by extension,
taxpayer dollars — have followed.

It’s perhaps unsurprising tax-financing programs have a history of corruption in every
jurisdiction in which they exist. In reality, these programs create new incentives for corrupt
candidates — or corrupt staffers and campaign consultants — to cheat and defraud the taxpayers.!!
As just one example, Seattle, which had its first election with tax-financing in the form of the city’s
“Democracy Vouchers” program in 2017, already saw its first allegations of fraud. A candidate
for Seattle City Council was accused by her-campaign manager of contributing her own money to
the campaign and claiming it came instead from small donors.!? This would have entitled her to
$100,000 in public financing had she not been turned in by her former campaign manager (and
defeated in the primary). Regardless of the outcome, the structure of the matching component of
Seattle’s program is what incentivized that individual to commit fraud. As we’ve seen in Arizona,
Maine, New York City, and elsewhere, Seattle is not an outlier in this regard.

7 Editorial Board, Taxpayer-funded bate, thanks to the cify campaign-finance system, NEW YORK POST (Mar. 3, 2017), at
httpu/inypostoony201 7/03/03axpaver-funded-hatethanks-to-the-city -campaign-finance 9
* Josh Nathan-Kazis, Candidate Who Condemped *Greedy KGV\ ish Landlords” Faces Uphii
2017, at https! mm\
9 See note 7, supra.
10 Matt Nese and Tom Swanson, Issue Review: Clean Elections and Scandal: Case Studies from Maine, Arizona, and New York
City, Institute for Free Speech (Aug. 14, 2013), ar htp WY, marﬂ wn—\outc ul/ ugk»dd “()I

Review Swanson Ch:zm-}*f1cctions-$'>czmdzx -Cage-Studies- Emm S

,ection Bid,” Forwarp (Sept. 12,
«d.com/mews/ 382466/ candidate-who-condemned-greedy-jewish-landlords-faces-uphitl-plection-bid/.

2019), at htps//www, tis mﬁ’bioﬂ h e B A !mdmmﬂ-pmmam_n&gm EWs ixum\“u«fos-wxrl Qmm,
2 Bob Young, Seattle candidate aucused of defrauding ﬁrit—m-nmmn democracy-voucher program, THE SEATTLE Tn
2017y, ot htpsd y/seattie-new vatchdog/seatt] elid

voucher-program’. H.R. 1 creates a “My Voice” Voucher pilot program modeled after Seattle’s

See HR. 1 § 5101,

ES (Aug. 17,

frauding-democtacy -
Democracv Voucher"” program.

10
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Finally, the Institute for Free Speech has examined and debunked a number of theories
about how tax-financing programs fail to meet the lofty standards promised by their supporters
using evidence from existing programs around the country:

» Legislative voting behavior is unchanged when elected officials participate in tax-financing
programs; '

¢ Tax financing fails to reduce lobbyist or special interest influence in government;'

e The diversity of occupational backgrounds of state legislators does not increase after
implementing tax financing,'® nor does the percentage of women legislators;'

» Giving money to politicians does not save taxpayer dollars in the long run;'”

e Voter turnout fails to increase when states institute tax f'mancing;‘8 and

e Political competition against incumbent lawmakers does not improve in states with tax
financing."

13 Jason Farrell, Sean Parnell, & Brett Sullivan, Issiie Review: Meet the New Legislature, Sainie as the Old Legislature: A
quantitative analysis of the Connecticut Citizens” Election Program, Institute for Free Speech (Oct. 22, 2012), of
httpu/Avww s orgiwp-content/uploadsy/ 201 2/1 1/Connesticut-Clean-Elections.pdf.
4 Matt Nese and Luke Wachob, Issue Analysis No. 1: Do Taxpayer-Funded Campaigns Reduce Lobbyist and Special Interest
Enﬂumcc" Institute for Free Speech (Aug. 14, 2013), af hup:fwww.ils.org/wp-content/uploads/201 308 Assue-Analysis- Lpdf

Y Alex Cordell, Issue Analysis No. 2: Legislator 0ccupanons ~ Change or leus Quo After Tax-Funded Campaigns?, Institute for
Iree Speech {Jun. 28, 2017, at hapwww, 320137087201 7-00-28 Issne-Analysis-
d i as-Quo-Afler {.

o Analysis No. 3: Do Tax-Funded Ca.mpaxgns Increase the Percenlage of Women in State Legislatures?,
lnstmm, for Free Speech (Jul. 11, 2017), at hatpdhvww, s.org/wp-content/y 3/2013 ’()%‘3()1741”‘ issue-Analvsis-
3 iord _Do-Taxs !undgd Lampawnx»hma “he- I’ucuud omens In*‘awtv g

for Free Speech (Nov. I, 013) at http"" VIV, f~ o
Funded-Campaign-Actually-Save-Taxpaver-Dollars.pd Z
¥ Luke Wachob, Issue Analysis No. 8: Do Taxpayer-Funded Campaigns Increase Voter Turnout?, Institute for Free Speech (Dec.
11, 2013), o hitpdlwewilsorgwo-comtentuploads/2013/12/2013-12-03_Issue-Analvsis-8_Do-Taxpaver-Funded-Campaign-
Inerease urpout.pdfl

¥ Joe Albanese, Issue Analysis No, 10: Do faxpayer-l*unded Campaigns Increase Political Competitiveness?, listitute for Free
Speech  (Jun. 7, 2017), @ Mt 5 org/wo-conientuploads 201 7/06/201 7-06-03 _{ssue-Analysis-10_Albanese Do~

Taxpaver-Funded-Campaigns-Ingr Sompetitiveness.pdf.
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Conclusion

H.R. 1 would institute sweeping new limitations on speech about campaigns and public
affairs. It does so in a very complex, vague, and unintuitive manner. The provisions are so complex
and open to so many possible interpretations that our analyses of the provisions may well
understate the chill this legislation might place on speech.

These limitations would reach far beyond campaign speech to regulate -discussion of
legislative issues and public affairs. For advocacy groups, unions, and trade associations, several
of the limits proposed in H.R. 1 would operate as a total ban on speech.

The first step towards fixing the many flaws in H.R. 1 is to split the bill into its component
parts, so that it can be properly considered and amended. At that time, the speech-portions of H.R.
1 will demand a significant rewrite that allows unféitered exchange of political information and
policy discussion by U.S. citizens, respects the benefits of bipartisan campaign enforcement, and
protects the First Amendment rights of all Americans. The best way to give the people a voice and
to protect democracy is to protect and enhance the right to free speech guaranteed by the First
Amendment.
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Introduction

This analysis examines Title IV, Subtitles B (“"DISCLOSE Act”), C {“Honest Ads”), and I (“Stand by Every Ad”) of HR. 1
(116th Congress). The Institute for Free Speech (IFS) previously analyzed earlier versions of these provisions when they
were introduced as standalone bills.? Due to the evolving and obscure legislative language, this analysis represents IFS’s lat-
est understanding of the legislation and supersedes any prior analyses IFS has released on these measures. As it continues to
analyze these and other sections of H.R. 1 that regulate First Amendment rights, IFS expects to release additional analyses of
the bill. IFS’s written analyses may not address every concern it may have with the proposal, as the 570-page bill’s provisions
are simply too numerous and complex to be able to effectively discuss the bill’s contents in their entirety.

As a preliminary matter, Title IV, Subtitles B, C, and D of H.R. 1 contain a hodgepodge of partially related and overlapping
campaign finance definitional, reporting, and disclaimer provisions that are scattered in a variety of different bill sections.
Instead of consolidating and presenting these provisions in an organized, cohesive, and streamlined manrer, the bill's spon-
sors threw together previously separate bills in a way that severely frustrates public understanding of legislative | ge that
was already exceedingly vague and complex. This thoughtless, obfuscatory, and expedient approach to legislating, which is
convenient only for the politicians pushing the bill; belie its title purporting to be “For the People” To assist public compre-
hension of certain parts of H.R. 1, IFS has created a redlined version of the Federal Election Campaign Act, 52 US.C. § 30101
et seq., to show the changes the bill would make to this statute. The document is available for public consumption on the IFS
website.?

H.R. 1% substance further underscores how the bill would help politicians and campaign finance attorneys more than it
would benefit the public. The bill would greatly increase the already onerous legal and administrative compliance costs,
tiability risk, and costs to donor and associational privacy for civic groups that speak about policy issues and politicians.
Organizations will be further deterred from speaking or will have to divert additional resources away from their advocacy
activities to pay for compliance staff and lawyers. Some groups will not be able to afford these costs or will violate the law
unwittingly. Less speech by private citizens and organizations means politicians will be able to act with less accountability to
public opinion and criticism.

1 Eric Wang is also Special Counsel in the Election Law practice group at the Washington, D.C: law firm of Wiley Rein, LLE. Any opinions expressed
herein are those of the Institute for Free Speech and Mr. Wang, and not necessarily those of his firm or its clients,

2 See, e, Eric Wang, Analysis of the “DISCLOSE Act 0f 2018 (S. 3150): Newer Bill, Same Old Plan to Crack Down on Speech, Institute for Free Speech,
at hitpsyfwwwifsorgwnconent/uploads/ 201 018-12-39 Legislative-Brief ral $-3130_ DISCLOS $1-0f:2018.pdf and Eric Wang, Anal-
ysis of Klobuchar-Warner-McCain Internet Ads Legislation (8. 1989, 115th Cong.): So-Calied “Honest Ads Act” Is Dishonest About Its Effects, Institute
for Pree Speech, at hiy fsorg/wi-content/uploads/201 7/ 112017 -11:00_Legistative: Briel Federal $.-1989 Ho L
ch, Changes to Current Campaign Finance Laws Proposed by HR. 1, at

3 See lnstitute for
uploads/2019/0172019.01-23 2 ted-Ceode, U8 HR L Changes-To-Current-Campaign: Finange s:Proposed-By
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Executive Summary

Specifically, H.R. 1 would:

Unconstitutionally regulate speech that mentions a federal candidate or elected official at any time under a severely

vague, subjective, and broad standard that asks whether the speech “promotes,” “attacks,” “opposes,” or “supports”
{“PASQ”) the candidate or official.

Force groups to file burdensome and likely duplicative reports with the Pederal Election Commission (“FEC”) if
they sponsor ads that are deemed to PASO the president or members of Congress in an attempt to persuade those
officials on policy issues.

Compel groups to declare on these so-called “campaign-related disbursement” reports that their ads are either “in
support of or in opposition” to the elected official mentioned, even if their ads do neither. This form of compulsory
speech and forcing organizations to declare their allegiance to or against public officials is unconscionable and
unconstitutional.

Force groups to publicly identify certain donors on these reports for issue ads and on the face of the ads themselves.
Faced with the prospect of being inaccurately associated with what, by law, would be considéred (unjustifiably, in
many or most instances) “campaign” ads in FEC reports and disclaimers, many donors will choose simply not to
give to nonprofit groups.

Subject far more issue ads to burdensome disclaimer requirements, which will coerce groups into truncating their
substantive message and make some advertising, especially online, practically impossible.

Focus public attention on the individuals and donors associated with the sponsoring organizations rather than on
the communications’ substantive message, thereby exacerbating the politics of personal destruction and further
coarsening political discourse. '

Force organizations that make grants to file their own reports and publicly identify their own donors if an organi-
zation is deemed to have “reason to know” that a donee entity has made or will make “campaigri-related disburse-
ments”” This vague and subjective standard will greatly increase the legal costs of vetting grants and many groups
will simply end grant programs.

Likely eliminate the ability of many employees to make voluntary contributions through employee-funded PACs,
which give employees a voice in the political process with respect to issues that affect their livelihoods,

Effectively prohibit many domestic subsidiaries, and perhaps most corporations with even a single foreign share-
holder with voting shares, from making independent expenditures, contributions to super PACs, or contributions
to candidates for state and local office, thus usurping the laws in more than half of the states that allow such con-
tributions.

This appears to be a thinly veiled artifice to overturn Citizens United and to unconstitutionally accomplish by legis-
lation what congressional Democrats failed to achieve by constitutional amendment in 2014,

Disproportionately burden the political speech rights of corporations, thereby ending the long-standing parity in
the campaign finance law between corporations and unions.

Increase regulation of the online speech of American citizens while purporting to address the threat of Russian
propaganda.

Expand the universe of regulated online political speech (by Americans) beyond paid advertising to include, appar-
ently, communications on groups’ or individuals’ own websites and e-mail messages.

Regulate speech (by Americans) about legislative issues by expanding the definition of “electioneering com-
munications” ~ historically limited to large-scale TV and radio campaigns targeted to the electorate in a cam-
paign for office - to include online advertising, even if the ads are not targeted in any way at a relevant electorate.
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Impose what is effectively a new public reporting requirement on (American) sponsors of online issue ads by ex-
panding the “public file” requirement for broadcast, cable, and satellite media ads to many online platforms. The
public file requirements would compel some of the nation’s leading news sources to publish information, which is
likely unconstitutional.

Both advertisers and online platforms would be liable for providing and maintaining the information required to
be kept in these files, which would increase the costs of online advertising, especially for low-cost grassroots move-
ments. Some of these online outlets may decide to discontinue accepting such ads due to the expense of complying
with the requirements,

The “public file” also may subject (American) organizers of contentious but important political causes like “Black
Lives Matter” and the Tea Party to harassment by opponents or hostile government officials monitoring the content,
distribution, and sponsorship of their activities.

Make broadcast, cable, satellite, and Internet media platforms liable if they allow political advertising by prohibited
speakers to slip through, thereby driving up the costs of political advertising, especially for online ads where com-
pliance costs are relatively high.

Impose inflexible disclaimer requirements on online ads that may make many forms of small, popular, and cost-
effective ads off-limits for (American) political advertisers.
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Analysis

t Organiza-

I H.R. 1 Would Impose Unconstitutionally Overbroad Begulations en Issue Speech and Subl
¢ on and Ha-

tions” Donors t Excessive and Frrelevant Reporting Requivesents, Thereby lnviting Retalia
rassment and Deteering Financial Support.

‘A) Overbroad Definition of *Campaign-Related Disbursements”
H.R. 1 'would regulate three types of speech as “campaign-related disbursements™

(1) Independent expenditures that expressly advocate the election or defeat vf a federal candidate or that are the
“functional equivalent of express advocacy”;

(2) So-called “electioneering communications” - i.e,, television and radio ads that so much as mention a federal
candidate or elected official who is subject to re-election if the ads are disseminated within the jurisdiction
the official or candidate represents or seeks to represent within certain pre-election time windows; and

(3) Any public communications that mention a federal candidate or elected official who is subject to re-election
and that “promote{] or support{]” or “attack{} or oppose{]” the candidate or official.*

Of these three categories, the U.S. Supreme Court has only determined that the first - express advocacy independent expen-
ditures - sets forth a bright-line category for regulating speech that is “unambiguously” campaign-related.” While some “elec-
tioneering communications” may be intended to influence elections, the purpose of many (if not most) of these ads is to call
public and official attention to various policy issues and positions. As discussed more below, H.R. 1 would make an already
bad law even worse by expanding the regulation of “electioneering communications” as “campaign-related disbursements”

H.R. 1 goes completely off the rails, however, by regulating any public communication that mentions a federal candidate or
elected official ~ at any time ~ if the message is deemed to “promote, “support,” “attack,” or “oppose” the candidate or official.
This standard, known to campaign-finance attorneys as “PASO,” is hopelessly subjective, vague, and overbroad, It cannot be
applied with any consistency and would unconstitutionally regulate a large universe of speech that has nothing to do with
elections. Despite that, the bill characterizes such ads as “campaign-related disbursements,” even though the election may be
nearly two years away for representatives, four years away for the president, or six years away for senators.

For example, soon after President Trump took office in 2017, the AARP aired television ads touting Trump's campaign stance
on Medicare. These ads obviously were intended to shore up political support for Medicare, and it is inconceivable that the
AARP intended them to “support” Trump’s 2020 re-election. However, it is quite conceivable, if not likely, that if this bill
had been law then, the AARP would have had to report to the Federal Election Commission (“FEC”) that these ads were
“campaign-related disbursements” because they “support” a Trump campaign position and therefore AARP's ads must be
listed as “support” for Trump’s re-election.

Similatly, if an organization were to disseminate public communications highlighting Trump's campaign statements on
building a wall on America’s southern border and urging him to stick to his promise, such ads very likely would be regulated
under H.R. 1 as “supporting” Trump. Conversely, organizations that oppose the Administration’s immigration policies very
likely would be regulated for “attacking” and “opposing” Trump if their ads mention the President.” As the Supreme Court
has noted, “the distinction between discussion of issues and candidates and advocacy of election or defeat of candidates may
often dissolve in practical application. Candidates, especially incumbents, are intimately tied to public issues involving legis-

N

lative proposals and governmental actions.

Notably, the PASO standard comes from the provision in the 2002 Bipartisan Campaign Reform Act (a.ka. “McCain-Fe-
ingold”) that regulates the funds state and local party committees. may use to pay for communications that PASO federal
candidates.” The Supreme Court upheld the PASO standard against a challenge that it is unconstitutionally vague on the basis
that it “clearly set[s] forth the confines within which potential party speakers must act” because “actions taken by the political
parties are presumed to be in connection with election campaigns”*®

4 H.R. 1§ 4111 (to be codified at 32 US.C. § 30126(d)); see also 52 US.C. § 30104(f) (defining “electioneering communication”).
S Buckley v. Valeo, 424 US. 1, 80 (1976}; see also FEC v. Wis. Right to Life, 551 U.S. 449, 465-470 (2007).

6 See AARP Advocates, Protect Medicare, af https://www youtube com/watch
7 See, e.g., Need to Impeach, af |
8 Buckley, 4124 US. at 42.
9 See 52 US.C. $8 30101{20X ANii), 30125(b)(1).

10 McConnell v. FEC, 540 U.S, 93, 169-170 and 170 n.64 (emphasis added).

4
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However, HR. 1 would expand the PASO standard to all speakers. Unlike political parties, it is nof reasonable to presume
that all of the legislative advocacy activities of groups like the AARD, Planned Parenthood, Sierra Club, NRA, gun control
groups, chambers of commerce, trade associations, and unjons are “in connection with election campaigns.” Moreover, while
the Supreme Court initially suggested that speakers could seek advisory opinions from the FEC to clarify what the PASO
standard means,"" the Court has subsequently denounced vague campaign finance laws that effectively force speakers to seek
FEC advisory opinions as “the equivalent of ” an unconstitutional “prior restraint” on speech.” In short, H.R. I's reliance on
the PASO standard to regulate “campaign-related disbursements” not only is unwise, it is very likely unconstitutional.

It is important to keep in mind that “public communications” cover not just broadeast ads, but any form of paid communica-
tions including mailings, Internet ads, billboards, magazine ads, etc. Many groups raise money, identify supporters of a cause,
and build their brand through such communications and are not attempting to elect or defeat a candidate.

B) Compulsory Declarations of Allegiance

H.R. 1 would impose a binary choice on sponsors of “campaign-related disbursements” that are public communications to
declare on campaign-finance reports “whether such communication[s} [are] in support of or in opposition 0" the candidate
referenced in the communication.” Under the current law, only reports for independent expenditures that expressly advo-
cate the election or defeat of candidates are required to state whether the communication supports or opposes the candidate
involved since, as discussed above, only such communications are unambiguously campaign-related.

Given H.R. 1's overbroad regulation of “campaign-related disbursements,” using the examples from before, the AARP very
likely would have to affirmatively and publicly declare to the FEC whether its television ads “support” or “oppose” President
Trump. Similarly, groups advocating for or against the construction of a wall on the Mexican border would have to affirma-
tively and publicly declare whether they “support” or “oppose” President Trump if they so much as mentioti or depict Trump
in their public communications. This type of compelled speech is obnoxious to its core and goes beyond “mere disclosure,”
thereby making it especially likely to be held unconstitutional.®

The ads do not even have to be hard-hitting to trigger regulation or force a group to-declare if the communication is in sup-
port of or opposition to an elected official. For example,a radio ad in the Independence Institute v. FEC case only advocated
support for a judicial reform bill. Here is the entire text of the ad:

Let the punishment fit the crime. But for many federal crimes, that’s no longer true. Unfair laws tie the hands
of judges, with huge increases in prison costs that help drive up the debt. And for what purpose? Studies
show that these laws don't cut crime. In fact, the soaring costs from these laws make it harder to prosecute
and lock up violent felons, Fortunately, there is a bipartisan bill to help fix the problem - the Justice Safety
Valve Act, bill number 8. 619. It would allow judges to keep the public safe, provide rehabilitation, and deter
others from committing crimes. Call Senators Michael Bennet and Mark Udall at 202-224-3121, Tell them
to support S. 619, the Justice Safety Valve Act. Tell them it’s time to let the punishment fit the crime.

Incredibly, the judges on the three-judge panel ruled “the advertisernent could very well be understood by Coloradans as
criticizing” Sen. Michael Bennett's position on the bill.'” Clearly, a PASO standard is not cabined to hard-hitting ads that are
often more effective at persuading lawmakers to change their position.

C) Overbroad Reporting and Doner ldentification Requirements

As an initial matter, H.R. 1's reporting requirements for “campaign-related disbursements™ appear to be largely duplicative
of the existing reporting requirements for independent expenditures and electioneering communications,” since the latter
two categories of speech are encompassed within the former category. If the bill's intent is to create additional and duplica-
tive reporting requirements, the added administrative burden for speakers is unconstitutional as it serves no public interest,
would clutter the FEC's website with duplicative and confusing reports, and may mislead some into thinking the reports
cover different activities.

11 Kd.at 170 n.64.
12 Citizens United, 558 US. at 335,
13 H.R. 1 § 4111 {to be codified at 52 US.C. § 30126(a)(2XC)).
14 See 52 US.C. § 30104(cH2HA); compare id. with id. § 30104(1)(2)(D} (veporting requirement for electioneering communications).
15 See Buckley, 424 US. at 80.
16 Sew, e.g., Wooley v. Maynard, 430 USS. 705 (1977} West Va. Bd. of Educ. v. Barneite, 319 US. 624 (1943).
7 See Independence Inst. v. FEC, 216 E Supp. 3d 176 (D. D.C. 2016), aff d per curiam, 137 S. Ct. 1204 (2017),
18 See 52 US.C. $30104(c), (£ HLR. 1 § 4111{g) (“Nothing in this section shall be construed to waive or otherwise affect any other reqairement of this
Act which relates to the reporting of campaign-related disbursements.).
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H.R! 1 departs from existing law by imposing additional donor identification requirements on campaign finance reports.”
Organizations that make “campaign-related disbursements” totaling more than $10,000 during a two-year “election report-
ing cycle™ would have to publicly report all of their donors (including their addresses) who have given $10,000 or more
during that same period, unless such communications are paid for using a segregated account (the donors to which must be
reported), or if donors affirmatively restrict their donations from being used for such purposes and that donation is depos-
ited “in an account which is segregated from any account used to make campaign-related disbursements” (in which case the
other donors still must be reported).” Both of these so-called options are impractical, would significantly impede fundrais-
ing {particularly for most donors who do not wish to be publicly reported), and would still put many donors on campaign
finance reports with the implication they are financing “campaign-related disbursements” that they knew nothing about and
may not even agree with. Moreover, while sources of business revenues are exempt from reporting, dues-paying members
are not.2

The right to associate oneself with a nonprofit group’s mission and to support the group financially in private is a bedrock
principle of the First Amendment that the government may not abridge casually.® This is particularly true when the cause
is contentious, such as abortion, gun control, LGBTQ rights, or civil rights, and association with either side on any of these
issues may subject a member or donor to retaliation, harassment, threats, and even physical attack, as recent events have
tragically reminded us. The potential divisiveness of these issues does not diminish their social importance and the need to
hash out these debates in public while preserving donors’ privacy. Even when a group’s cause is not controversial, there are
still many important and legitimate reasons why donors may wish to remain anonymous, such as altruism, religious obliga-
tions, and a desire to remain out of the public spotlight.”

It is wholly inappropriate, for example, for donors who support a retiree organization’s general activities to have to be publicly
identified on campaign finance reports as “supporting” the president if the organization sponsors a television ad about enti-
tlement reform mentioning the president.® Similarly, donors to an immigration advocacy organization, for example, should
not have to be publicly identified on campaign finance reports as “opposing” the president if the organization were to sponsor
a radio ad criticizing the president’s immigration policy. Both of these reporting scenarios would result from the passage and
enactment of H.R. 1. Faced with the prospect of these public reporting consequences, many donors will simply choose not to
give, thereby limiting the funds available to finance speech to the detriment of our private civic sector and our public debate.

H.R. I's gratuitous reporting requirements also are not limited to organizations that sponsor public communications. An
organization that makes payments or grants to other organizations also would be deemed to be making “campaign-related
disbursements,” and would have to make the same filings and report its own donors, ift

(1) the organization making the payments or grants has itself made “campaign-related disbursements” other
than in the form of certain “covered transfers” totaling $50,000 or more during the prior two years;

(2) the organization making the payments or grants “knew or had reason to know” that the recipient has made
“campaign-related disbursements” totaling $50,000 or more in the previous two years; or

(3) the organization making the payments or grants “knew or had reason to know” that the recipient will make
“campaign-related disbursements” totaling $50,000 or more in the two years from the date of the payment
or grant.”

19 The bill could easily expand the existing independent expenditure and electionecring ication reporting requi to-include additional
donor identification, thereby alleviating speakers from filing two separate sets of reports for each communication. However, the bill does not take this
roore streamlined approach.

20 An “election reporting cycle” is defined as being coterminous with the two-year congressional election cycle. H.R. 1§ 4111 (to be codified at 32 US.C.
§ 30126¢a}{(4)(C)).

21 Hd. {0 be codified at 52 US.C. § 30126{a)(1)-(3)).

22 id. {10 be codified at 52 § 30126(a)(3)(A), (DD,
23 NAACP v Ala. ex rel. Patterson, 357 US. 449 {1958).

24 See Sean Parnell, Protecting Donor Privacy: Philanthropic Freedom, A ity and the First & i Philanthropy Roundtable, af hitps://www
philanthropyroundiable.org/docsidelault-sonrce/delanlt-document-librarg/protecting: ph I -privacy. white. peperpd Rsfunsn=as6a7an 6.

23 See note 6, supra.

26 Buckley, 424 US. at 68 {noting that reporting “will deter some individuals who otherwise might contribute. In some instances, disclosure may even
expose contributors to harassment or retaliation. These are not insignificant burdens on individual rights ... ).

27 HLR. 1§ 4111 (to be codified at 52 US.C. § 30126(a}(1)-(2), (d), ()(1){D) & (E}). Donor organizations must afficmatively restrict their payments ot
grants in writing from being used by donees for “campaigu-related disbursements” in order to avoid having to file reports on the donor side. But note
that if the donee ization deposits that donation into an account later used to finance a “campaign-related disbursement,” the exemption would no
longer apply. Id. (to be codified at 52 US.C. 30126(f}(2)(B)). Either scenario typically will function as a trap for the unwary for organizations that do not
retain one of the select few campaign finance attorneys steeped in the nuances of this law. As the Supreme Court has noted, “The First Amendment does
not permit laws that force speakers to retain a campaign Anance attorpey . .. before discussing the most satient political issues of the day. Citizens United,
558 U.S. at 324, and the same should hold true for groups providing grants to enable other groups to speak about political issues.

[
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Graht-makifg institutions that wish to protect their donors’ privacy therefore would need to research a recipient group’s past
activities to determine if the group has engaged in any “campaign-related disbursements.” It is unclear whether it would be
sufficient under H.R. 1 to rely on any FEC reports that a recipient group has filed within the previous two years. For example,
if a group made “campaign-retated disbursements” but inadvertently did not report them, would the provider of a grant to
that group still be on the hook for having to file its own “campaign-related disbursement” reports and to publicly report its
own donors? The types of investigations donor organizations would have to conduct on donees may go far beyond the stan-
dard due diligence that is currently performed in the grant-making community, especially among charities. While attorneys
will certainly benefit from the thousands of dollars in additional fees that it will cost to vet any donation or grant to a non-
profit organization, there is little other apparent upside to this reporting burden.

The bill’s vague and subjective “had reason to know” standard is even worse when applied prospectively. Grant-making or-
ganizations effectively will need to consult a crystal ball in order to know whether a group they are giving to will, within the
next two years, make “campaign-related disbursements” that would require the donor organization to report its own donors.

Lastly, H.R. 1 purports to allow the FEC to exempt donors’ names and addresses from reporting “if the inclusion of the in-
formation would subject the person to serious threats, harassment, or reprisals”™ In practice, the FEC and similar agencies
have been unable to agree on when such exemptions should apply or to grant exemptions consistently and objectively, and
very few exemptions have ever been granted without a court order”

Existing law already requires lengthy disclaimers for independent expenditures and electioneering communications.” These
disclaimers often force speakers to truncate their substantive message or render the advertising impracticable.” The Su-
preme Court specifically has recognized that these disclaimer requirements “burden the ability to speak;” and therefore are
subject to “exacting scrutiny, which requires a ‘substantial relation’ between the disclosure requirement and a ‘sufficiently
important’ governmental interest”® H.R. 1 would expand the existing disclaimer requirements to apply to all “campaign-
related disbursements” that are in the form of a public communication.™ As discussed above, many of these communications
would merely mention elected officials in the context of discussing policies, and treating them as campaign ads subject to the
campaign-finance disclaimer requirements is likely unconstitutional.

In addition to expanding the scope of speech covered by the disclaimer requirements, HR. 1 also would expand the informa-
tion that must be included in the disclaimers, and specifically the “stand by your ad” portion of the disclaimer. Organizations
- other than candidates, certain PACs, and political party committees - that sponsor such ads would have to inclade in the
ads’ disclaimers certain donor information.** Ads containing video content would have to identify the organization’s top five
donors of $10,000 or more during the prior 12 months.® Ads containing only audio content (including robocalls) would have
to identify the organizatior’s top two donors.*®

The bill purports to shield certain donors from being identified in the disclaimers, but the exemption in the disclaimer pro-
vision is illogical. It also fails to track the donor identification requirement in the reporting provisions, This mismatch will
cause enormous confusion for organizations seeking to comply with the law and those trying to understand who supposedly
paid for the regulated communications.

Part of the confusion stems from H.R. 1’s use of the term “segregated bank account” to describe two different concepts. For
“campaign-related disbursement” reports, an organization may choose to pay for such disbursements using one type of
“segregated bank account” Donors to this account would be publicly reported. Donors whose funds are not deposited in this
account would not be reported.” However, H.R. 1 also provides that donors may be shielded from public identification on

28 H.R. I {10 be codified at 52 US.C. $ 30126(a)(3}(D}).

29 See, e.g., FEC Adv, Op. Request No. 2016-23 (Socialist Workers Party); JCOPE Denies Funding Disclosure Exemptions, Tha
2015), at hutpdiwwseavstateofpolitics. com/ 201370840 lenies-funding-disdosy ¢ tions/

30 52US, 30120.

31 See FEC Adv. Op. No. 2007-33 (Club for Growth) (although this advisory opinion specifically addressed disclaimers for express advocacy indepen-
dent expendi , the disclai qui for electioneering ications are the same; see 52 US.C. § 30120).

32 Citizens United, 558 US. at 366.

33 H.R. 1 § 4302 (to be codified at 52 US.C. § 30120{a}).

34 H.R. 1§ 4302 {to be codified at 52 US.C. § 30120(e)}. The bill exempts “certain political committees” from the donor identification disclaimer re-
quirement, but it is unclear which “certain political cormittees” this is in reference to, See id. (to be cadified at 52 US.C. § 30120(e){6)). It is possible
that super PACs would be subject to the requirement, while conventional PACs that accept contributions subject to the amount limitations and source
prohibitions would be exempt from this requirement. See id. § 4111 (to be codified at 52 US.C. § 30126(e)(5)).

35 I, {to be codified at 52 30120(2)(1M(B), (5HA) & (C).

36 Id. (1o be codified at 52 = § 30120(e)(1MC), (5X(B) & (C)); id. § 4303,

37 I § 4111 (to be codified at 52 US.C. § 30126{)(2)(E)) (emphasis added).

avE 0F Porrrics {(Aug.
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repdts if théy give to another form of a segregated account. This would be “an account which is segregated from any account
used to make campaign-related disbursements”

As if that were not confusing enough, H.R. 1 only shields donors from being identified in disclaimers for campaign-related
disbursements as the top five or top two donors if they give to the “segregated” account that cannot be used for campaign-
related disbursements.® Incredibly, communications paid for only from the segregated account used to pay for regulated
communications must list the organization’s top donors, even if their funds were never deposited in the account-used to fund
the communication.

That means a communication paid for by one set of donors (and only those donors) will often list donors itia disclaimer who
did not give any funds to distribute the communication. In other words, such a law would often require advertising disclaim-
ers with false information. That will, in turn, lead to real news stories that have false information about who paid for the
communications.

In addition, the disclaimers would have to include a statement by an organization’s CEO or highest-ranking officer identify-
ing himself or herself and his or her title and stating that he or she"approves this message.”* (Current law allows announcers
to read disclaimers for organizations.) Ads containing video content would have to include “an unobscured, full-screen view”
of the CEO or highest-ranking officer reading the disclaimer ora photo of the individual ¥ “Campaign-related disburse-
ments” sponsored by individuals would have to include disclaimers featuring the individual. ®

Tt is unclear that any of these disclaimer requirements, especially the requirement to include an image or picture of a spon-
soring individual or a sponsoring organization’s CEO or highest-ranking officer, has any relation - let alone a “substantial
relation” - to any important governmental interest, or what the governmental interest even is here.™ Rather, the bill compels
speakers to call attention to certain individuals associated with the sponsoring organizations, thereby detracting from the
substantive message itself. One can easily imagine circumstances where the required individual might not Want to or not be
physically able to deliver such a message, such as during a serious illness, after surgery, or after injury from an accident or
attack: Ironically, while the original {(and dubious) purpose of the “stand by your ad” disclaimer was to improve the quality
of political ads, H.R. 1 would personalize political discourse and may thereby further contribute to the politics of personal
destruction.™

Moreover, HR. 1 would expand the “stand by your ad” disclaimer requirement beyond the television and radio ads it cur-
rently covers to also apply to Internet ads that contain video and atdio content.” Internet advertisers already struggle to fit
the FEC disclaimers in their ads. Internet video “pre-roll” ads are “usually short, often 10 seconds or 15 seconds long; so as
not to unduly annoy viewers who don't wish to wait fong for the clip”™* Expanding the “stand by your ad” disclaimer require-
ment to Internet ads would require substantial portions of ads to be devoted to the disclaimer and would threaten the very
viability of the Internet as a medium for political communication.” One of the requirements for video ads mandates display
of a disclaimer for “at least 6 seconds,”** making it illegal to use 5 second video ads.

38 Id. (o be codified at 52 US.C. § 30126{a){3}(B)) (emphasis added).

39 I (1o be codified at 52 § 30120(e)(3HCHID).

40 Id. § 4302 (to be codified at 52 US.C. § 30120(e}(2)(B), (1)(B)).

41 Id. {to be codified a1 52 US.C. § 30120(2)(3HCYii)).

42 Id. (to be codified at 52 US.C. § 36120{e)(1X{A), {2)X(A}).

43 See Citizens United, 558 U.S, at 366.

44 1In any event, the “stand by your ad” discleimer requirement has not reduced the amount of negative ads, as it was intended to do. See Bradley A,
s.com/publications/detail/the myth-of-

Aty ance-reform.

45 H.R. 1§ 4302 (to be codified at 52 US.C. § 30120(e){1)).

46 FEC Adv. Op. Request Ne. 2007-33 (Club for Growth}, Comments of Sierra Club.

47 While the bill purports to allow the FEC to adept regulations to exempt certain ads from the top five or top two furders portion of the disclaimer
if the disclaimer would take up a “disproportionate amount” of the ad, the bill also increases the amount of time that the disclaimer must be displayed
in video ads to at least six seconds (ap from four scconds under the current requirements for television ads). Compare HLR. 1'$-4302 (1o be codified
$ 30120¢e)(1)(B), (C))} with id. (10 be codified at 52 US.C. § 30120(e)(3HCHIN) see alse 52 US.C. § 30120(hH(1){B){(i). The bill's contrary
directives raise serious questions about how much discretion the FEC would have to exempt ads from the expanded disclaimer requirement. The FEC
already has struggled for nearly a decade over when disclaimer exemptions should apply te digital ads, see, e.g., FEC Adv. Op. Nos. 2010-19 {Google),
2011-09 (Facebook), 2013-18 (Revolution Messaging), and 2017-12 (Take Back Action Fund), and the DISCLOSE Act fails to give the agency any more
legislative clarity on this issue.

48 See note 47, supra.
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iR HRIS
Indivectly

s to Broadly Prohibit Political Engagement by Corporations and Emploves-Funded PACs and to
Overturn Citfzens United by Legislation,

A) H.R. 1's Foreign National Provisions Could Make It Practically Impossible for Any Corporation, Whether
Foreign or Domestic, to Speak.

H.R. 1 would treat any corporation as a foreign entity if any foreign national “has the power to direct, dictate, or-control the
decisionmaking process of the corporation . . . with respect to its interests in the United States”* Such a corporation would
be prohibited from making any political contributions or expenditures in connection with U.S. elections.®

The owner of even one share of a publicly traded company could have “the power to direct, dictate, or control the decision-
making process of the corporation” by means of a sharcholder meeting or a proxy vote,” and it is likely that every publicly
traded American company has at least one foreign national shareholder. H.R. 1 provides no additional gloss on this point and
leaves subjective enforcement decisions to unelected bureaucrats.

Few rational corporations would run the risk of an aggressive interpretation of this provision, and thus HR. 1 could effec-
tively prohibit corporations altogether from making political contributions and expenditures in the US. Because the foreign
national provision of federal law the bill would amend applies to elections not only for federal office, but also for state and
iocal office,” the bill also would usurp the laws in more than half of the states that permit corporations to make contributions
in connection with state and local elections.”

This extreme outcome is not an implausible interpretation of the Jegislative language. After all, it is an approach FEC Com-
missioner Ellen L. Weintraub has suggested for essentially overturning the Citizens Unifed decision by legislation. As Com-
missioner Weintraub wrote in a New York Times op-ed on countering Citizens United, “Arguably . . . fora corporation to make
political contributions or expenditures legally, it may not have any shareholders who are foreigners or federal contractors
And if H.R. 1 were enacted, Weintraub could be one of the FEC commissioners interpreting and implementing this provi-

sion.

Consider also that this provision of HR. 1 is derived from the so-called “DISCLOSE Act)*® and 39 of the 40 sponsors of the
DISCLOSE Act who were in the Senate in 2014 voted to amend the First Amendment to override Citizens United.™ Albeit
constitutionally proper,” their 2014 effort to amend the First Amendment failed,” and it has been the black-letter law of this
land for more than two centuries that Congress may not now attempt to accomplish the same result by mere legislation.”

This covert assault on corporations’ political speech is also unwarranted and contrary to the public interest. The vast majority
of Americans work at a corporation, whether it is a Fortune 500 company or a local pizza joint.*® More than half 6f Ameri-
cans, including 56 percent of middle-class Americans, have ownership in corporations, whether through stocks or mutual
funds.® Not surprisingly, then, most Americans believe that it is sensible for corporations to take political action, whether it

49 HR. 1§ 4101 {to be codified at 52 US.C. § 30121{b)(3)C)).

50 See existing 52 US.C. § 30121 (a): see also HLR. 1 § 4102 (to be codified at 52 US.C. § 30121(a){1)(A)).

51 See, e.g., US. Securities and Exchange Comntn, Spotlight on Proxy Matters, af hitpsi/www.sec.gov/spotlight/proxymatters.shimd

52 See 52 €. § 30121{a). Under federal law, corporations may contribute to super PACs in connection with elections for federal office but may not
make contributions to candidates for federal office. See id. and FEC Adv. Op. No. 2010-11 {Commonsense Ten). However, under existing law, state laws
otherwise govern state and local elections (although some municipalities may have their own campaign finance laws).

53 See Nat'l Conference of State Legislatures, Contribution Limits Overview, af hiyps//www.nssborg/research/elections-and-c {gns/oampatgn-
i i noting that 28 states permit corporate contributions),
zens United, NUY. Tim Mar. 30, 2016} {emphasis added); see alse Allen Dickerson, No, G issi Weis b

CEC Can't Circumvent Citizens United, Hupringron Post {Mar. 31, 2016).
55 H.R 1$4100.

56 Compare 8. 3150 (115th Cong.) (DISCLOSE Act of 2018) with $.J. Res. 19 (113th Cong., 2nd Sess.), Roll Call Vote No. 261 (Sep. 11, 2014). Sen. Gil-
librand, who was a DISCLOSE Act sponsor, did not vote on the 2014 resolution. Id. The other DISCLOSE Act sponsors ~ Senators Catherine Cortez Mas-
to, Taramy Duckworth, Kamala Harris, Maggie Hassan, Doug Jones, Gary Peters, Tina Smith, and Chris Van Hollen - were not in the Senate at the time.
57 See US. Const., Art. V.

58 See note 56, supra.

59 Marbuary v. Madison, 5 U.S. 137, 1 Cranch 137, 178 (1803) (“Those then who controvert the principle that the constitution s to be considered, in
court, as a paramount law, are reduced to the necessity of maintaining that courts must close their eyes on the constitution, and see only the Jaw. This
doctrine would subvert the very foundation of all written constitutions”).

60 See U.S. Census Bureau, Statistics of US. Businesses Employment and Payroll Summary: 2012 (Feb. 2018), at hitps:/fwwwy,
Censusilibrary/publications/ 201 3/ econ/gl2-sush.pdf

61 Justin McCarthy, Little Change in Percentage of Americans Who Own Stocks, Gallup.com, at hitps//wwwgallupsondpoll/ 1828 16/dittle-change:
pereentage-amerisans-invested-market asps

sovicontent/dam/
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is in'the form of lobbying or making political contributions.” Based on the largely positive public reaction to the unmistak-
able political messaging by many corporate advertisers during the 2017 Super Bowl,” it appears that most Americans also
would welcome corporations weighing in more on political issues. Even many progressives who initially opposed Citizens
United may be coming around to the idea that corporations have a lot to contribute to the nation’s political discourse.*

Even if H.R. 1 is not read so broadly as to treat any corporation with a single foreign shareholder as a foreign national, the
bill would still subject a corporation in which any foreign national “owns or controls™ 20 percent or more of the voting shares
to the ban on foreign national contributions and expenditures.® This would likely erode the FEC’s existing distinction be-
tween domestic subsidiaries and their foreign parents, which allows domestic subsidiaries, regardless of percentage foreign
ownership, to make political contributions and expenditures as long as: (1) the funds used are generated exclusively from the
subsidiary’s U.S. operations; and (2) all decisions on contributions and expenditures are made by U.S. citizens or permanent
residents.®

Domestic subsidiaries of foreign corporations, such as Anheuser-Busch, Bayer, BMW, Honda, Siemens, etc., employ millions
of Americans in congressional districts across the country and contribute to the national and local economies.” We can have
a debate about whether this level of foreign investment and ownership in our economy is good for the country. But the cam-
paign finance law is not the proper arena for weighing in on this debate, and the interests of millions of Americans who work
at domestic subsidiaries should not be shut out of the political arena because their employer can't speak about candidates.

Putting aside domestic subsidiaries of foreign corporations, many corporations that are thought of as “American” also may
be considered foreign under H.R. s low 20 percent threshold. For example, almost 17 percent of The New York Times Com-
pany is owned by Carlos Slim, a Mexican national® If he increased his stake by a few more percentage points, the Times may
not qualify as an American company under the bill.

Funded
vestic Subsid

As discussed above, depending on how broadly the vague language of LR, 1 is interpreted, the bill could treat any corpora-
tion with even one foreign shareholder as a foreign entity. At a minimum, corporations that have 20 percent ormore foreign
ownership would be treated as foreign entities, This aspect of H.R. 1 could have drastic consequences for employee-funded
PACs.

Under existing law and the FEC’s implementation, corporations that are considered foreign nationals may not directly es-
tablish and administer employee-funded PACs; only the domestic subsidiaries of foreign-national corporations may have
PACs.® However, because HL.R. 1 could treat substantially all publicly traded corporations as foreign nationils or, at the very
least, erase the distinction between domestic subsidiaries and foreign corporations, the bill appears to broadly threaten the
continued permissibility of employee-funded corporate PACs in general or, at the very least, for domestic subsidiaries of
foreign corporations. While the bill purports to set forth various conditions under which employee-funded PACs may con-
tinue to-dperate, it is not at all clear whether these conditions would override the pre-existing and general rule that foreign-
nationdl corporations may not establish and administer employee-funded PACs.”®

62 Press Release: 2015 Public Affairs Pulse Survey: Most Amencans Say it's Smart for Big Companies to Get Political, Public Affairs Council (Sep. 10,
2015), at httpsi/ pacorg/news/generalimost-americans.say-its-smartfor-big. stosget-political.

apnd Mahashwan, During Breaks in 9upe7 Bowl, Advertisers Enter Political Debate, N.Y. Teses (Feb. 6, 2017}, at hitps
Q6/h super-howl-ads- politics.htm]

arrett Epps, When Corporations Are Cwod(xiuem Tre ATLANTIC (Aug. 17,2017}, arhtipsd fsww theathantic cony/politiesfarchive/ 201 708/
when-corporations-displav-good-citizenshi
65 H.R. 1§ 4101 (to be codified a1 52 US.C. § 3()121(b)) PFor corporations in which a foreign country {(which likely includes sovereign wealth funds) or
foreign government official holds ownership, the cutoff for foreign ownership would be five percent. Id. (1o be codified at 52 5§ 301213 MANE)).
66 See, e.g., FEC Adv. Op. No. 2006-15 (TransCanada).

67 See, e.g., Brookings Institution, EDI in US. Metro Areas: The (:cography nf ]ohs in h)mgn -Owned E

wEtimgs,

PRI

at hitps[iwww brookings.edu/

researsh/fdi-inaas-metro-aseas-the- geography.of jobs-in-foreign 1 ¢ {“Foreign-owned US. affiliates directly employ some 5.6
miflion workers spread across every sector of the economy””).
68 The New York Times Co., 2018 Proxy § athitpsdisLadcdncom/ 156149269 Rles/dog_financials/annual/ 2017/ Final- 201 8- Proxy-State

pdi

69 See FEC Adv. Op. Nos. 1977-53 (APCAC) and 1982-34 (Sonat}.

70 See HLR. 1§ 4102 (to be codified at 52 US.C. § 30118{b)(8}). Ironically, the section heading in the bill purports this provision is a “clarification” of
the faw, but it confuses more than it clarifies.
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Just'as the positions of the DISCLOSE Act’s supporters may shed light on H.R. 1s legislative intent, IFS cannot help but note
that HR. 1 is a bill proposed and supported exclusively by congressional Democrats,” many of whom have expressed their
categorical opposition to the idea of employee-funded PACs and have rejected PAC contributions.” This assault on PACs is
misguided. Employee-funded PACs are comprised entirely of voluntary, after-tax, amount-limited contributions by certain
eligible employees who wish to have a voice in the political process with respect to issues that affect their livelihoods.™

Notably, H.R. 1'% potential effects on PACs in this respect also would only affect employee-funded PACs that are established
and administered by corporations, but would not affect PACs established and administered by labor unions,™ This would
end the campaign finance taw’s longstanding equal treatment of corporations and unions.” For example; while the Service
Employees International Union (“SEIU") describes itself as “a large international labor organization™ that receives income
from foreign sources” and maintains foreign bank accounts,” it is unlikely to have foreign owners that would subject the
union to treatment as a foreign-national entity under HR. 1.

T H.R. § Would Impose Sweeping Regulations on Online and Digital Speech That Are at Onee Overbroad and
Underinchusive in Addressing Foreign

H.R. 1 would undo the FEC “Internet exemption,” which continues to set the appropriate framework for regulating online
political speech. Under this exemption, online political speech generally is unregalated unless it is in the form of paid ads. By
negating the FEC’s carefully considered Internet regulations,”” H.R. 1 would increase the costs of online political speech and
subject many online speakers to the risk of legal complaints, investigations, and penalties.

In enacting the agency’s “Internet exemption,” the FEC recognized the Internet is unique in that:
« it “provides a means to communicate with a large and geographically widespread audience, often at very hittle cost”™;

« “individuals can create their own political commentary and actively engage in political debate, rather than just read
the views of athers”; and

«  “[wlhereas the corporations and other organizations capable of paying for advertising in traditional forms of mass
communication are also likely to possess the financial resources to obtain legal counsel and monitor Commission
regulations, individuals and small groups generally do not have such resources. Nor do they have the resources. ..
to respond to politically motivated complaints in the enforcement context”®

None of these justifications for an enlightened regulatory approach to Internet communications has changed since the FEC
enacted its Internet rules. By imposing additional FEC disclaimer and reporting requirements and risk of legal Hability, H.R.
1 would add significant regulatory costs to online political speech and substantially negate the tremendous benefits of Inter-
net media, As the FEC noted, this is a particular challenge for the smaller and less well-established grassroots organizations,
for whom the Internet has provided a low-cost and effective means of organizing and getting their message out, and one that
is far superior to any other communications medium available.

At the outset, it is important to note that, even under the current rules, paid Internet advertising is subject to regulation.
Specifically, under the FEC’s existing rules, “communications placed for a fee on another person’s Web site” are regulated ¥
However, other forms of online communications, such as mass e-mails; creating, maintaining, or hosting a website; unpaid

71 See, eg, Peter Overby, House Democrats Infroduce Anti-Corruption Bill As Symbolic 1st Act, NPR (Jan. 5, 2019), a¢ hitps? pr.
0rg/2019/01/05/682286587 thouse-demaocrats-introduce-anti-sorruptio