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BREATHLESS AND BETRAYED:
WHAT IS MSHA DOING TO PROTECTSTORING
THE VALUE OF WORK: MINERS FROM
THE RESURGENCE OF BLACK LUNG DISEASE?

Thursday, June 20, 2019
House of Representatives,
Committee on Education and Labor,
Subcommittee on Workforce Protections,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:15 a.m., in Room
2175, Rayburn House Office Building, Hon. Alma S. Adams [Chair-
woman of the subcommittee] presiding.

Present: Representatives Adams, DeSaulnier, Takano, Wild,
McBath, Stevens, Byrne, Cline, and Wright.

Also Present: Representatives Scott, and Foxx.

Staff Present: Tylease Alli, Chief Clerk; Jordan Barab, Senior
Labor Policy Advisor; Ilana Brunner, General Counsel -; Emma
Eatman, Press Assistant; Daniel Foster, Health and Labor Council,
Eli Hovland, Staff Assistant; Stephanie Lalle, Deputy Communica-
tions Director; Jaria Martin, Clerk/Assistant to the Staff Director;
Kevin McDermott, Senior Labor Policy Advisor; Richard Miller, Di-
rector of Labor Policy; Max Moore, Office Aid; Veronique Pluviose,
Staff Director; Banyon Vassar, Deputy Director of Information
Technology; Katelyn Walker, Counsel; Cyrus Artz, Minority Parlia-
mentarian; Courtney Butcher, Minority Director of Coalitions and
Member Services; Akash Chougule, Minority Professional Staff
Member; Rob Green, Minority Director of Workforce Policy; Bridget
Handy, Minority Communications Assistant; John Martin, Minority
Workforce Policy Counsel; Sarah Martin, Minority Professional
Staff Member; Hannah Matesic, Minority Director of Operations;
Alexis Murray, Minority Professional Staff Member; Brandon Renz,
Minority Staff Director; Ben Ridder, Minority Legislative Assistant;
Heather Wadyka, Minority Operations Assistant, and Lauren Wil-
liams, Minority Professional Staff Member.

Chairwoman ADAMS. The Subcommittee on Workforce Protec-
tions will come to order. Welcome, everyone. Good morning. I note
that a quorum is present. The committee is meeting today to re-
ceive testimony for a two panel hearing entitled “Breathless and
Betrayed: What is MSHA doing to Protect Miners from the Resur-
gence of Black Lung Disease”.
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Mr. Griffin from Virginia will participate in today’s hearing with
the understanding that his questions will come only after all mem-
bers of the Subcommittee on Workforce Protections and the full
committee on both sides of the aisle who are present have an op-
portunity to question the witnesses.

Pursuant to committee rule 7c, opening statements are limited to
the Chair and the Ranking Member. This allows us to hear from
our witnesses sooner and provides all members with adequate time
to ask questions.

I now recognize myself for the purpose of making an opening
statement.

Today the subcommittee is going to explore three troubling devel-
opments impacting our Nation’s coal miners and assess whether
the Administration is making adequate efforts to protect miners’
health and economic well-being.

First, we will address the resurgence of black lung disease, which
has taken the lives of 78,000 coal miners since 1977 and caused
suffering in thousands more. Congress codified the first enforceable
limit on coal mine dust levels in the 1969 Coal Act and the rate
of black lung disease began to decline in the 1970s, ’80s, and ’90s.
More recently, the rate of black lung disease has come back with
a vengeance. Nearly one in five long-tenured miners in Appalachia
have been diagnosed with black lung disease. This is four times the
rate anywhere else. Black lung clinics and researchers at the Na-
tional Institute for Occupational Safety and Health, NIOSH, have
documented a steep increase in the rate of the most severe form
of the disease, called progressive massive fibrosis, or PMF.

PMF, or complicated black lung, is caused by inhalation of coal
and silica dust at both underground and surface coal mines. Miners
gradually lose the ability to breathe as they wheeze and gasp for
air. There is no cure for black lung. It is a progressive disease and
it gets worse with time.

We have a chart up that you can look at. Posted on the screen
are photographs of three sets of lungs. The one on the left is a
healthy lung, with a tan colored tissue. In the center, the lung with
speckled black opacities, is from a coal miner with simple black
lung disease whose breathing is impaired. On the right, the lung
encased in solid black mass is from a miner with progressive mas-
sive fibrosis, or complicated black lung.

For some with PMF, survival requires a lung transplant, but
only those healthy enough to withstand the surgery are eligible.
Even then, life expectancy does not usually exceed 5 years. Most
troubling, PMF is now afflicting miners at far earlier ages. Causes
are being documented in miners in their 30s and 40s.

As the second slide shows, the rate of PMF declined sharply in
the 1970s and kept dropping until the late 1990s. But then
progress reversed and rates now exceed levels diagnosed in the
1970s. Miners’ increasing silica exposure has been identified as one
of the main causes of the resurgence of PMF.

Many of the thickest coals seams in central Appalachia have
been mined out and the seams that remain have coal embedded in
quartz-bearing rocks that contain silica.

As mining machines grind through thinner coal mine seams, they
are cutting quartz and coal together. Miners who inhale this dust
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are inhaling larger amounts of silica, which is 20 times more toxic
than coal dust alone. Let me repeat that, silica is 20 times more
toxic than coal dust.

And while the Mine Safety and Health Administration, or
MSHA, implemented a more stringent coal dust rule in 2014 under
the Obama Administration, far more can be done. Serious problems
remain to be addressed and those will be discussed during this
hearing today.

This much is clear, black lung is back at epidemic levels and
mine safety regulators and the industry have failed in their jobs to
protect miners from this completely preventable occupational dis-
ease.

Today’s hearing will also address the solvency of the Black Lung
Disability Trust Fund. When miners are disabled from black lung
disease they can file a claim for black lung benefits with the De-
partment of Labor. If a mine operator shuts down or files for bank-
ruptcy, however, benefits are paid from the Black Lung Disability
Trust Fund. That Fund is financed by a small tax paid by mine op-
erators on each ton of mined coal.

But on December 31, 2018, Congress allowed the tax rate to drop
by 55 percent. If the previous tax rate is not reinstated the Govern-
ment Accountability Office projects that the deficit in the Trust
Fund will exceed $15 billion by 2050. While Trust Fund can borrow
to pay miners’ benefits and refinance its debt, allowing the tax rate
to sunset effectively shifts the cost of black lung disease from the
coal industry, which caused the problem, to the tax payers.

And, finally, we will examine how black lung claimants could be
harmed by the Texas lawsuit that is seeking to invalidate the Af-
fordable Care Act. That suit was brought by Republican Attorneys
General and supported by the Trump Administration. A lower
Court opinion already struck down the ACA on Constitutional
grounds and an appeal is now pending. The Texas litigation not
only threatens to eliminate the ACA’s protection for people with
pre-existing conditions, Federal subsidies for low income people to
purchase private health insurance and Medicaid expansion, but re-
R%lzl& would also eliminate the so called “Byrd Amendments” to the

Those provisions, which are enacted with the support of the
Black Lung Association and the United Mine Workers Union, re-
stored important eligibility criteria that enabled miners and their
families to receive compensation under the Black Lung Benefits
Act.

Despite the growing surge of black lung disease, the skyrocketing
red ink in the Black Lung Disability Trust Fund, and the threat
to miners from the attempt to repeal the ACA, we have heard noth-
ing from this Administration about any actions that would protect
and defend the threatened health and benefits of this Nation’s ail-
ing miners.

I want to thank our witnesses for their testimony, especially
those who have traveled some distance to be here.

I also want to give a special thanks to the miners who have trav-
eled from the coal fields of West Virginia.

And now I yield to the Ranking Member, Mr. Byrne, for his open-
ing statement.



[The information follows:]

Prepared Statement of Hon. Alma S. Adams, Chairwoman,
Subcommittee on Workforce Protections

Today, the Subcommittee is going to explore three troubling developments impact-
ing our nation’s coal miners and assess whether the Administration is making ade-
quate efforts to protect miners’ health and economic well- being.

First, we will address the resurgence of black lung disease, which has taken the
lives of 78,000 coal miners since 1977 and caused suffering in thousands more.

Congress codified the first enforceable limit on coal mine dust levels in the 1969
Coal Act, and the rate of black lung disease began to decline in the 1970’s, 80’s and
90’s. Now the rate of black lung disease is coming back with a vengeance. Nearly
one in five long-tenured miners in Appalachia have been diagnosed with black lung
disease. This is four times the rate elsewhere.

Black lung clinics and researchers at the National Institute for Occupational Safe-
ty and Health or NIOSH have documented a steep increase in the rate of the most
severe form of the disease called Progressive Massive Fibrosis or “PMF”.

PMF, or complicated black lung, is caused by inhalation of coal and silica dust
at both underground and surface coal mines. Miners gradually lose the ability to
breathe, as they wheeze and gasp for air. There is no cure for black lung — It is
a progressive disease and gets worse with time.

Posted on the screen are photographs of three sets of lungs. On the left, is a
healthy lung with tan colored tissue. In the center, the lung with speckled black
opacities is from a coal miner with simple Black Lung disease, whose breathing is
impaired. On the right, the lung encased in solid black mass is from a miner with
progressive massive fibrosis or complicated black lung.

For some with PMF, survival requires a lung transplant. But only those healthy
enough to withstand the surgery are eligible. Even then, life expectancy does not
usually exceed five years. Most troubling. PMF is now afflicting miners at far earlier
ages — cases are being documented in miners in their 30s and 40s.

As the second slide shows, the rate of the PMF or complicated black lung is high-
er now than the rate in the early 1970s. The rate of PMF declined sharply in the
1970s and kept dropping until the late 1990s, but then progress reversed, and rates
now exceed levels diagnosed in the 1970s. Miners’ increasing silica exposure has
been identified as one of the main causes of the resurgence of PMF.

Many of the thickest coal seams in central Appalachia have been mined out, and
the seams that remain have coal embedded in quartz-bearing rock that contains sili-
ca.

As mining machines grind through thinner coal mine seams, they are cutting
quartz and coal together. Miners who inhale this dust are inhaling large amounts
of silica, which is 20 times more toxic than coal dust alone.

Let me repeat that—silica is 20 times more toxic than coal dust.

While the Mine Safety and Health Administration or MSHA implemented a more
stringent coal dust rule in 2014 under the Obama Administration in 2014, far more
can be done.

Serious problems remain to be addressed and those will be discussed during this
hearing. This much is clear: black lung is back at epidemic levels.

And mine safety regulators and the industry have failed in their jobs to protect
miners from this completely preventable occupational disease.

Today’s hearing will also address the solvency of the Black Lung Disability Trust
Fund. When miners are disabled from black lung disease, they can file a claim for
black lung benefits with the Department of Labor. If a mine operator shuts down
or files for bankruptcy, however, benefits are paid from the Black Lung Disability
Trust Fund. That Fund is financed by a small tax on each ton of mined coal.

But on December 31, 2018, Congress allowed the amount mine owners contribute
to the fund to drop by 55 percent. If the previous tax rate is not reinstated, the Gov-
ernment Accountability Office projects that the deficit in the Trust Fund will sky-
rocket to $15.5 billion by 2050.

While the Trust Fund can borrow to pay miners’ benefits and refinance its debt,
allowing the tax rate to sunset effectively shifts the costs of black lung disease from
the coal industry—which caused the problem—to the taxpayers.

Finally, we will examine how Black Lung claimants could be harmed by the Texas
lawsuit, brought by Republican Attorneys General and the Trump Administration,
that is seeking to invalidate the Affordable Care Act. A lower Court opinion already
struck down the ACA on constitutional grounds, and an appeal is now pending.
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The Texas litigation not only threatens to eliminate the ACA’s protections for peo-
ple with preexisting conditions, federal subsidies for low-income people to purchase
private health insurance and Medicaid expansion, but repeal would also eliminate
the so-called “Byrd Amendments” to the ACA that—with the support of the Black
Lung Association and the United Mineworkers union—had restored important eligi-
bility criteria that enabled miners and their families to receive compensation under
the Black Lung Benefits Act.

Despite the growing insolvency of the Black Lung Disability Trust Fund and the
threat to miners from the attempt to repeal the ACA, we have heard nothing from
this Administration about any actions that would protect and defend the threatened
benefits of this nation’s ailing miners.

I want to thank our witnesses for their testimony, especially those who had to
travel some distances to be here. I also want to give a special thanks to the miners
who have traveled from the coal fields of West Virginia.

I yield to the Ranking Member, Mr. Byrne, for his opening statement.

Mr. BYRNE. Thank you, Madam Chairwoman, for yielding.

As the name of this subcommittee suggests, we all share the
common goal of keeping hardworking Americans out of harm’s way
at their jobs. We want to help ensure that all workers return home
to their families safe and healthy.

Workers in the mine industry have been an extremely important
part of the American economy for decades. As someone who comes
from a coal mining state, I have been a strong supporter of the men
and women who provide for their families by working in this indus-
try. Idwant us to do everything we can to ensure their safety is pro-
tected.

As such, it is essential that federal programs designed to provide
benefits to these workers are effectively managed to ensure that
promised protections and benefits are available now and in the fu-
ture.

The Mine Safety and Health Administration, or MSHA, is re-
sponsible for protecting American mine workers by establishing
and enforcing safety and health regulations governing all above
ground and underground mines. It is vital that MSHA maintain
high standards of safety while also allowing the industry to inno-
vate for the benefit of mine workers and the American economy.

In 2018, MSHA reported more than 330,000 Americans were em-
ployed by the mining industries. In that same year the agency re-
ported the second lowest number ever recorded of mining fatalities.
However, one fatality is still too many. And we need to continue
promoting the best possible policies to ensure a safe and healthy
workplace.

When discussing the safety of mines, we cannot forget about the
hazards whose effects might not be visible until years later, in the
form of illnesses such as black lung disease. This illness has lasting
effects that can devastate workers’ bodies and make life more dif-
ficult and painful.

Today, we will hear from witnesses sharing their stories about
some of their hardships. And I want to thank you for being here
to provide your testimony. We all share a common goal of pre-
venting and eliminating black lung disease.

I look forward to hearing from both panels of witnesses on how
we can best accomplish this goal, and ensure those already diag-
nosed with the disease are receiving the proper benefits.

I am encouraged by the Trump administration’s work in this
area and its latest regulatory agenda, which includes a request for
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information on respirable crystalline silica. It is critical for the
agency to determine if the current respirable dust standards are
providing the best and most feasible protection for miners.

However, I think this hearing is missing a crucial voice in the
examination of black lung benefits by not including the director of
the Office of Workers’ Compensation Programs here to testify
today. As you know, this committee is responsible for oversight of
the OWCP at the Department of Labor, which administers benefits
for the Black Lung Disability Trust Fund and plays a key role for
miners who are Trust Fund beneficiaries.

Funding for the Trust Fund, however, is provided by an excise
tax on coal. While that excise tax falls under the jurisdiction of a
different House committee, the Committee on Ways and Means, it
would have benefitted everyone in this room to have heard directly
from the OWCP so we can have a better understanding of the pro-
gram.

I look forward to the testimony from all of the panelists at to-
day’s hearing. I believe we can all work together to create common
sense, workable, and innovative approaches to ensuring miners
have a safe and healthy workplace.

With that, Madam Chairwoman, I yield back.

[The information follows:]

Prepared Statement of Hon. Bradley Byrne, Ranking Member,
Subcommittee on Subcommittee on Workforce Protections

Thank you for yielding.

As the name of this subcommittee suggests, we all share the common goal of
keeping hardworking Americans out of harm’s way at their jobs. We want to help
ensure that all workers return home to their families safe and healthy.

Workers in the mining industry have been an extremely important part of the
American economy for decades. As someone who comes from a coal mining state,
I have been a strong supporter of the men and women who provide for their families
by working in this industry. I want us to do everything we can to ensure their safe-
ty is protected. As such, it is essential that federal programs designed to provide
benefits to these workers are effectively managed to ensure that promised protec-
tions and benefits are available, now and in the future.

The Mine Safety and Health Administration (MSHA) is responsible for protecting
American mine workers by establishing and enforcing safety and health regulations
governing all above-ground and underground mines. It is vital that MSHA maintain
high standards of safety, while also allowing the industry to innovate for the benefit
of mine workers and the American economy

In 2018, MSHA reported more than 330 ,000 Americans were employed by the
mining 1ndustr1es and that same year the agency reported the second lowest num-
ber ever recorded of mining fatalities. However, one fatality is still too many, and
we need to continue promoting the best possible policies to ensure a safe and
healthy workplace.

When discussing the safety of mines, we cannot forget about the hazards whose
effects might not be visible until years later in the form of illnesses such as black
lung disease. This illness has lasting effects that can devastate workers’ bodies and
make life more difficult and painful.

Today we will hear from witnesses sharing their stories about some of these hard-
ships, and I want to thank you for being here to provide your testimony. We all
share a common goal of preventing and eliminating black lung disease. I look for-
ward to hearing from both panels of witnesses on how we can best accomplish this
ﬁoal fz}nd ensure those already diagnosed with the disease are receiving the proper

enefits.

I am encouraged by the Trump administration’s work in this area and its latest
regulatory agenda, which includes a request for information on respirable crystalline
silica. It 1s critical for the agency to determine if the current respirable dust stand-
ards are providing the best and most feasible protection for miners.

However, I think this hearing is missing a crucial voice in the examination of
black lung benefits by not including the director of the Office of Workers’ Compensa-
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tion Program (OWCP) here to testify today. As you know, this Committee is respon-
sible for oversight of OWCP at the Department of Labor, which administers benefits
for the Black Lung Disability Trust Fund and plays a key role for miners who are
Trust Fund beneficiaries. Funding for the Trust Fund, however, is provided by an
excise tax on coal. While that excise tax falls under the jurisdiction of a different
House Committee, the Committee on Ways and Means, it would have benefited ev-
eryone in this room to have heard directly from OWCP so we could have a better
understanding of the program.

I look forward to the testimony from all the panelists at today’s hearing. I believe
we can all work together to create commonsense, workable, and innovative ap-
proaches to ensuring miners have a safe and healthy workplace.

With that, I yield back.

Chairwoman ADAMS. Thank you, Mr. Byrne.

Without objection, all the members who wish to insert written
statements into the record may do so by submitting them to the
committee clerk electronically in Microsoft Word format by 5:00
p.m. July 5th, 2019.

I will now introduce our witnesses for panel one.

Our first witness will be Dr. Robert Cohen. Dr. Cohen is a clin-
ical professor in the Department of Environmental and Occupa-
tional Health Sciences at the University of Illinois School of Public
Health. Dr. Cohen is a leading researcher on occupational lung dis-
eases, with a focus in workers affected by mineral dust exposure.

Our next witness is Mr. Gary Hairston, who is vice president of
the Fayette County Black Lung Association. Mr. Hairston is a re-
tired coal miner who worked in the mines for 27 years before being
forced to leave mining at age 48 due to black lung disease.

Since then Mr. Hairston has been active in fighting to ensure
that fellow miners impacted by black lung receive the benefits they
are entitled to.

Following Mr. Hairston will be Mr. Bruce Watzman. Mr.
Watzman, who is testifying without affiliation, was formerly the
senior vice president for regulatory affairs, National Mining Asso-
ciation, and their chief regulatory affairs officer before retiring last
year.

Our last witness on panel one will be Mr. Cecil Roberts, presi-
dent of the United Mine Workers of America. Mr. Roberts is a sixth
generation coal miner and West Virginian. Since 1995 he served
five terms as president of the UMWA. He started his career as a
coal miner and a UMWA member in 1971.

We appreciate all of the witnesses for being here today. We look
forward to your testimony.

Let me remind the witnesses that we have read your written
statements and they will appear in full in the hearing record. Pur-
suant to committee rule 7d and the committee practice, each of you
is asked to limit your oral presentation to a 5 minute summary of
your written statement.

And let me remind the witnesses as well that pursuant to Title
18 of the U.S. Code Section 1001, it is illegal to knowingly and will-
fully falsify any statement, representation, written document, or
material fact presented to Congress, or otherwise conceal or cover
up a material fact.

Before you begin your testimony, please remember to press the
button on the microphone in front of you so that it will turn on and
members can hear you. And as you begin to speak the light in front
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of you will turn green. After 4 minutes the light will turn yellow
to signal that you have 1 minute remaining. When the light turns
red your 5 minutes have expired and we will ask you to please
wrap up.

We will let the entire panel make their presentations before we
move to member questions. When answering a question please re-
member to once again turn your microphone on.

I will first recognize Dr. Robert Cohen.

Dr. Cohen, you are recognized for 5 minutes.

TESTIMONY OF ROBERT COHEN, MD, FCCP, CLINICAL PRO-
FESSOR, ENVIRONMENTAL AND OCCUPATIONAL HEALTH
SCIENCES, UNIVERSITY OF ILLINOIS SCHOOL OF PUBLIC
HEALTH

Dr. COHEN. Chairwoman Adams, Ranking Member Byrne, and
distinguished members of the subcommittee, my name is Robert
Cohen. I am the director of the Mining Education and Research
Center at UIC, the University of Illinois at Chicago. I am also pro-
fessor of medicine at the Northwestern University Feinberg School
of Medicine.

I direct the Black Lung Center of Excellence and am the medical
director of the National Coalition of Black Lung and Respiratory
Disease Clinics, which has 60 sites across 15 states serving over
13,000 miners.

My testimony will cover three issues. First, there is a resurgence
of severe black lung disease in the United States. Second, overexpo-
sure to respirable crystalline silica is an important contributing
factor to this resurgence. And, third, there are short and long-term
policies that MSHA, the Mine Safety Health Administration,
should adopt to stem the resurgence black lung disease.

First, evidence of resurgent of black lung disease comes from re-
ports of outbreaks of hundreds of cases of progressive massive fi-
brosis, or PMF, the most severe form of the disease, from former
miners attending clinics in Kentucky and southwestern Virginia.

Our UIC research group, in collaboration with NIOSH, analyzed
national data on former miners applying for Federal black lung
benefits. And you can see on slide one that from 1970 until 1996
the numbers of PMF cases among claimants remained below 2 per-
cent. But after 1996, this increased dramatically, reaching 8.3 per-
cent of claims. Shockingly, there have been a total of nearly 2,500
miners determined to have PMF since 1996. Those of us who care
for these young miners in our black lung clinics see them fighting
for breath. They suffer from the loss of ability to do simple daily
tasks, like walking to the mailbox, playing with their children and
grandchildren, not to mention a loss of their careers, hobbies, and
ability to support their families. They suffer from early mortality
in spite of our heroic attempts to treat them, including referrals for
lung transplantation.

Let me remind you, there is no cure for this disease. It confers
an early death sentence.

What is the evidence that silica plays a role? Crystalline silica
is present in rock strata above, below, and between coal seams.
Mining activities generate freshly fractured respirable silica, which
is highly toxic and causes significantly more lung scarring than
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coal dust. We see evidence of silica by looking at the number of
miners’ chest x-rays with large round scars which have been asso-
ciate with silicosis. The proportion of these miners with these scars
has increased in central Appalachia, paralleling the increase of se-
vere disease in these miners.

But we go beyond chest x-ray shadows and look at the lung tis-
sues of miners with PMF. We examine PMF lung tissue from coal
miners in the NIOSH National Coal Workers Autopsy Study. On
slide two you can see that we evaluated the type of PMF, whether
it was a coal, mixed dust, or silicotic type, that was present to see
how this disease has changed over time. Results from 376 miners
showed a significant increase in the silicotic type of PMF from 24
percent of cases before 1990 to more than 40 percent after that
time. This indicated that miners dying more recently were nearly
twice as likely to have silicotic type of disease.

Lastly, we see evidence of the role of silica when we look at the
mineral particles in the lungs of miners with PMF using the elec-
tron microscope and an x-ray probe. Data from the first eight mod-
ern miners and ten historical comparisons show that the concentra-
tion and proportion of silica particles in lung tissues was nearly
double in the modern cases.

What can be done? The passage of the new 2014 MSHA dust rule
was a significant step forward, but MSHA must go further and
sample respirable crystalline silica more frequently than quarterly.
NIOSH has developed an in-mine silica analyzer, which pared with
a personal quartz monitor, provides rapid estimates of exposure to
silica, such as at the end of each shift. Results of monitoring could
inform inspectors and operations on the need to change ventilation
or place the mine on a reduced dust standard.

MSHA should increase the frequency of monitoring for silica
until a tamper proof personal quartz monitor becomes available. In
addition, MSHA should adopt the current Occupational Safety and
Health Administration’s permissible exposure limit of 50
micrograms for silica for coal miners.

Finally, surveillance must be enhanced for miners working in the
hot spots of central Appalachia. They should be offered more fre-
quent health screening, including chest x-ray and spirometry test-
ing every 2 to 3 years rather than every 5 years.

Thank you for the opportunity to provide this testimony and I
will be pleased to answer any questions that you may have.

[The statement of Dr. Cohen follows:]
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Statement of Robert Cohen, MD, FCCP
Mining Education and Research Center
University of Hlinois at Chicago, School of Public Health

Subcommittee on Workforce Protections
Committee on Education and Labor
U.S. House of Representatives
Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence
of Black Lung Disease?
June 20, 2019

Chairwoman Adams, Ranking Member Byrne, and distinguished members of the Subcommittee.
My name is Robert Cohen and [ am the Director of the Mining Education and Research Center, and
Clinical Professor of Environmental and Occupational Health Sciences at the University of lllinois at
Chicago, School of Public Health. | am also Professor of Medicine at the Northwestern University
Feinberg School of Medicine and Direct the Occupational Lung Disease Program at Northwestern
Medicine. | direct the Black Lung Center of Excellence funded by the Health Resources and Services
Administration (HRSA) and serve as the medical director of the National Coalition of Black Lung and
Respiratory Disease Clinics, the coalition of Black Lung Clinic Programs also funded by HRSA. There are
60 HRSA clinic sites across 15 states which serve over 13,000 coal miners.!

My testimony will cover three issues.

First, there is extensive evidence that there is a resurgence of Black Lung in the United States,
especially in its most severe forms.

Second, there is evidence indicating that over exposure to respirable crystalline silica is an
important contributing factor to this resurgence.

Third, there are short and long term policies that MSHA should adopt to stem the resurgence of

black lung disease.
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1 Evidence of Resurgent Severe Pneumoconiosis in U.S. Underground Coal Miners

a. Surveillance of Active Miners
The NIOSH Coal Workers Health Surveillance Program {CWHSP) offers chest x-ray screening to active
surface and underground coal miners to identify those miners with early signs of disease and notify
them so that they might take steps to reduce exposure and prevent disease progression. Data on chest
x-ray findings from the CWHSP has shown a steady decline in miners with disease dating from the
passage of the Coal Mine Health and Safety Act in 1970 to the mid-1990's, falling from 30% down to a
low of 5%.2 Since then, however, there has been a significant surge in the numbers of active miners
with scars on their chest radiographs. The most recent data indicates that 10% of miners have changes
consistent with coal workers pneumoconiosis. Of great concern is the report that one in five coal
miners with 25 or more years of mining experience from Kentucky, West Virginia, and Virginia, have
evidence of disease compared to one in ten nationally.? (See Figure 1.} In 2005, an analysis of CWHSP
chest x-ray data showed there were areas of the country where the disease appeared to be
progressing rapidly {See Figure 2). These areas were labeled, “Hot Spots”. Further reports have shown
this central Appalachian region to be the epicenter of severe resurgent disease.

b. Disease in Former Miners
Outbreaks of hundreds of cases of the most severe form of the disease with miners exhibiting large
debilitating scars, known as Progressive Massive Fibrosis (PMF) have been reported from clinics in
Kentucky and southwestern Virginia.>* As a follow up study to these outbreak reports, the University
of Hlinois research group {UIC) in collaboration with NIOSH analyzed data from the United States
Department of Labor's Black Lung Benefits program, and for the first time ever reported national

trends of PMF in thousands of former miners.> This study revealed that the percent of miners’ with
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PMF remained below 2% of claims from the inception of the program in 1970 until 1996 when the
proportion of severely diseased miners increased dramatically reaching 8.3% of claims by 2014 (See
Figure 3). There have been a total of 2,474 miners determined to have disabling PMF since 1996. The
proportion of PMF claims from 1970 through 2016 increased by 17% in the central Appalachian states
of Kentucky, West Virginia, and most severely to 31% of claims in Virginia.
These numbers, while extremely disturbing, do not reflect the individual struggles that these miners
with severe forms of the disease suffer through. Those of us who care for these miners in our black
tung clinics on a daily basis see them fighting for breath, often with the support of supplemental
oxygen as they fight to improve their condition by exercising in pulmonary rehab programs. These
miners are relatively young, some as young as their 30’s and 40’s. They suffer from loss of their
careers, hobbies, and ability to support their families. They suffer from early mortality in spite of our
most heroic attempts to treat them including referrals for lung transplantation.5”

¢. Increases in Mortality:
Recently the UIC research group in collaboration with NIOSH performed another important analysis.
For the first time we used identifiers from miners who participated in the US DOL Black Lung Benefits
Program and the CWHSP we obtained death certificates on 34,771 deceased former U.S. coal miners
who had an average of 26 years of coal mine employment.? We analyzed causes of death and found a
significant increase in proportional mortality from non-malignant respiratory diseases including COPD,
emphysema, and pneumoconiosis among miners aged 65~74. Those who would have worked before
1950 had a proportional mortality for these diseases of 15%, this increased to 28-32% for those
working in the mines between 1950 and 1990. The proportional mortality from pneumoconiosis in
younger miners (<65 years) also increased significantly from 4-5% for those working before 1950 to
7.2% for those working between 1960 and 1990. This pattern of mortality for these preventable lung
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diseases should not be occurring, rather we should be seeing a decrease in proportional mortality of
pneumoconiosis and for non-malignant lung disease especially since miners began working in mines
operating under dust control regulations mandated by the 1969 Federal Coal Mine Health and Safety
Act.
d. Conclusion
| believe that the evidence from surveillance of active working miners and from former miners is
convincing. There is a resurgence of coal mine dust lung disease in US coal miners. We see this in chest
x-ray surveillance data, black lung claims data, and in mortality data. This resurgence is most severe in
the central Appalachian states of Kentucky, West Virginia, and Virginia. There is also significant
evidence that the disease is not just mild, but in fact the most severe disabling forms of this
preventable disease are occurring in younger miners.
. What is the role of silica in resurgent severe coal mine dust lung disease?
a. Radiographic evidence
Respirable crystalline silica (RCS) is present in rock strata, above, below, and often between
coal seams. Cutting coal, securing the roof and ribs, developing tunnels and shafts, cutting overcasts,
and removing overburden are all activities which generate fine respirable silica dust. Freshly fractured
respirable silica is highly toxic and causes significantly more lung scarring than coal dust. Cumulative
exposure to RCS was associated with increasing radiographic scarring and lung inflammation. 103
Larger round scars on chest x-rays have been associated with silicosis,'*6 and the proportion of these
miners with these scars has increased in central Appalachia, paralleling the increase in severe disease
in these miners.2%?

b. Pathologic evidence
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Chest x-rays only show a size and shape of scar/opacity that is associated with silicosis. The UIC
research group decided to go beyond x-ray shadows and look at the tissues of miners with this new
and more aggressive form of pneumoconiosis. In 2014 we assembled a case series of 13 miners with
this disease who had undergone lung biopsies, transplant, or recent autopsy in order to look more
carefully at their lung tissue. These miners from West Virginia, Kentucky, and Pennsylvania, worked in
jobs with heavy exposures such as continuous miner operators and roof bolters. We published the
results of this work in 2015.%8 Under the bright light and polarizing light microscope you can clearly see
the type of dust in the scar tissue. The surprising finding was that only one of these miners had a classic
coal dust form of pneumoconiosis. Six miners had silicosis, or a silica predominant mixed dust disease
and four additional had an evenly distributed mixed dust. These findings were clearly an alarm for our
research group. The experienced occupational pulmonary pathologists who reviewed this material had
not seen such severe silicosis in coal miners. This led the UIC research group to plan two follow up
investigations.

We realized that NIOSH had fung pathology material from more than 7,000 coal miners whose
autopsied lungs were submitted as part of the NIOSH National Coal Workers Autopsy Study. We
decided to look back at these materials, search for the severe cases, and evaluate the type of PMF that
was present and see if there were changes over the decades in the pattern of disease. We classified
these cases as coal dust, mixed, or silicotic type of PMF.'® This had never been done before. We
examined the tissues obtained from 376 miners born between 1885 and 1961 who had an average of
33 years of mining experience. These findings were presented at the American Thoracic Society
Meetings in Dallas a few weeks ago and showed that there has been a statistically significant change in

the type of PMF over historical periods from only 24% of miners having a silicotic type of PMF in
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specimens accessioned before 1990, to more than 40% after 1990 (See Figure 4). This indicated that
miners dying more recently were nearly twice as likely to have a silicotic type of disease.

¢. Mineralogic Evidence
The next study we planned was an evaluation of the mineral particles present in the lung tissue of
miners with RPP and PMF. This would allow us to determine if silica was playing an important role. We
decided to go beyond light microscopy to field emission scanning electron microscopy and an x-ray
probe to examine the particles in the tissue of 100 modern miners compared to 100 autopsied miners’
lungs obtained prior to 1996. We have completed this work on the first eight miners recently
diagnosed with rapidly progressive pneumoconiosis and PMF and ten historical comparisons. We found
that the concentration and proportion of silica particles in the tissues nearly doubled and was
statistically significant. These preliminary findings will be presented at the Society of Toxicologic
Pathology next week in Raleigh, North Carolina.

d. Conclusion
| believe that the resurgent epidemic of black lung in central Appalachia is driven in significant part by
excessive exposure to respirable crystalline silica, This is supported by the chest radiographic findings
in surveys of active miners, the case series studies of the pathology in current miners, the change in
type of PMF seen in historical cohorts of miners’ lung tissues in the National Coal Workers Autopsy
program, as well as our preliminary studies of the mineralogy found in the lungs of current miners

compared to those from the last quarter of the twentieth century.

These findings are consistent with high exposures to silica resulting from changes in mining practices
including mining thin seam mines as well as using continuous miners to develop slopes and tunnels.
1. Recommendations
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The passage of the new 2014 dust rule, “Lowering Miners’ Exposure to Respirable Coal Mine
Dust, Including Continuous Personal Dust Monitors” which enacted new regulations to monitor and
control dust levels in our nations mines was a significant step forward.?® However, | believe that
MSHA needs to go further and sample respirable crystalline silica more frequently than quarterly using
current technologies. Current sampling technology takes days or weeks before silica exposure
monitoring results are returned to the mine.

The good news is that NIOSH has developed an in-mine silica analyzer which is paired with a
Personal Quartz Monitor to provide reasonable estimates of exposure to RCS, such as at the end of
each shift. MSHA should require coal operators to use this technology to better understand exposures
to RCS, and which will allow for a much more timely response by operators to control excessive
exposures. Daily silica monitoring results could better inform MSHA inspectors on the implementation
of ventilation plans or the need to place the mine on a reduced standard. This technology should be
provided to miners working in mine development, and in those designated occupations associated with
the most severe disease including roof bolters, continuous miner operators and helpers and long wall
operators. The resuits of this data should be posted and made publicly available. MSHA should increase
the frequency of monitoring for RCS until a tamper proof personal quartz monitor becomes availahle.

In addition, evidence indicates that MSHA’s Permissible Exposure Limits (PEL) for coal mine dust
should have a specific PEL for silica, and that this should equal the current OSHA standard of 50
micrograms/m?>. The health risks caused by exposure to silica were recently reviewed by OSHA in
preparation for its new final rule.? The risk analysis and work done by OSHA to develop their new silica
rule is directly applicable to miners exposed to this same dust.

Finally, | believe there should be enhanced surveillance for miners working in the hot spots of
central Appalachia. They should be offered more frequent screening including voluntary participation
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17

in chest x-ray and spirometry testing, every 2-3 years rather than every five years. Enhanced
physiologic assessment diffusion capacity, a practical lung function test that can detect early lung
damage should also be strongly considered in addition to spirometry.

Thank you for the opportunity to provide this testimony. | am pleased to answer any questions

you may have.
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Figure 2: Geographic distribution of the proportion of miners with rapidly progressive pneumoconiosis, color
coded by increasing proportion. Counties with a high proportion of cases have been labeled “HOT SPOTS”. Note
the clustering of Hot Spot counties in Southern WV, Eastern KY, and southwestern VA.
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Figure 3. Number of claimants for Federal Black Lung Program benefits and the percentage of these claimants
that received a determination of progressive massive fibrosis (PMF) during their claim process, 1970-2016. Data
source: U.S. Department of Labor, Office of Workers’ Compensation Programs, Division of Coal Mine Workers’
Compensation.
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Proportion of PMF Types by Decade
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Figure 4. Proportion of PMF cases in National Coal Workers Autopsy Study by type, 1970-2012.
Silicotic-type PMF - fused silicotic nodules as the predominant feature (> 75%) of the area of the lesion,
mixed-type PMF - >25% but < 75% silicotic nodules, coal-type PMF had < 25% silicotic nodules.
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Chairwoman ADAMS. Thank you.
We will now recognize Mr. Hairston. You are recognized for 5
minutes, sir.

TESTIMONY OF GARY HAIRSTON, VICE PRESIDENT, FAYETTE
COUNTY BLACK LUNG ASSOCIATION

Mr. HAIRSTON. Chairman Adams, Ranking Member Byrne, and
the subcommittee, I would like to thank you for letting me be here
today.

My name is Gary Hairston. I worked in a coal mine for 27 1/2
years. I am the vice president of Fayette County Black Lung Asso-
cifélltion. I just want to thank you for this opportunity to speak here
today.

I worked for Westmoreland Coal Company. That is where I start-
ed, at Westmoreland. I was 21 years old when I went there. I was
a trainee, a redhead they called us; I worked for Westmoreland 8
1/2 years. I worked for Maben Energy for 6 1/2—13 years. I worked
for Maben Energy for 13 years as a—at Brushy Gap and Stoney
Gap as a scoop operator and electrician. I worked 6 years with
Massey Coal Company as an electrician and working on belts.

At them mines, there was plenty of dust. Maben Energy was the
worst. I tell you, the dust there, you couldn’t even see—when you
are running equipment you couldn’t even see where you are really
going.

I tell you what, it was so bad at Maben Energy that we didn’t
even hang curtains. The only time we hung curtains is when the—
we know the inspector was coming or he was around the mine. And
on top of that we didn’t even—we had to put our dust samplers in
a good area. We couldn’t put them where the dust was out so we
wouldn’t get a bad sample.

At Massey also there was plenty of dust where I was working at,
but there the only time I really—the bad—the worst dust was
when I was in the return, had to work on equipment while the
mine was operating. They wouldn’t shut down—they wouldn’t put
them out in the good air, they put them in the place where they
can keep running the coal.

I was 48 years old when I had to quit work. I couldn’t even play
with my grandkids. Then I had to watch my wife work go out of
the house and started to work to help us make the ends meet at
our house. You don’t know how that feels when you’re balled up
and people have to take care of your house. And you see your wife
go out to take care of it. I never did think at this young age that
I wouldn’t be able to take care of my family.

But I am really here to talk about two things today for the Black
Lung Association and the communities with black lungs. We are
here to try to get something done about—the first thing is excise
tax on coal intended to pay the cost of the run of the Black Lung
program and to pay the Black Lung benefits for miners like me.

When the coal company goes bankrupt it is up to the Federal
Black Lung benefit that start taking over where the coal company
just quits paying. When they file bankruptcy they ain’t got to pay
no more black lung to us, they—we got to be turned over to the
Federal Government.
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After 32 years Congress allowed more than half of the excise tax
to expire in January. So now the excise tax is only $.50 instead of
$1.10, $.25 on surface mining, where it was $.50. According to the
Government Accountability Office, this decrease will cause the
Black Lung Disability Trust Fund to reach a debt of $15.4 million
in 2050. And the coal company doesn’t have to worry about paying
because then it will be turned over to the tax payers. You all will
be paying for what the company should be paying for.

Especially at the time when more coal miners are getting black
lung, the coal companies don’t want to pay nothing. They are turn-
ing the excise tax over to the people.

Our second concern was the effort of the Attorneys General and
the Trump Administration to end the Affordable Care Act to the
court because the Act continues to—I am sorry. I am just upset.

[The statement of Mr. Hairston follows:]
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Testimony of Gary Hairston, o/b/o the National Black Lung Association
U. S. House of Representation
Subcommittee on Workforce Protections
“Breathless and Betrayed: What is MSHA Doing te Protect Miners from the
Resurgence of Black Lung”
June 20, 2019

Chairwoman Adams, Ranking Member Byrne, and Members of the Subcommittee:

My name is Gary Hairston, and I am from Beckley, West Virginia. Iserve as vice-
president of the Fayette County Black Lung Association and thank you for the opportunity to
speak here today on behalf of the National Black Lung Association.

I'was an underground coal miner in West Virginia for 27 ¥ years. I worked for
Westmoreland Coal Company 8 V% years at their East Gulf mine, then 13 years for Maben Energy
at Tommy Creek and Stoney Gap mines as an electrician and scoop operator, and the last 6 years
I worked for Massey Coal Company at Brushy Eagle and Low Gap doing maintenance and

repair work on the beltline.

There was plenty of dust at all those mines, but at Maben, the dust and smoke was so bad
that you could hardly see. They told us not to hang ventilation curtain unless there were

inspectors in the mines and to make sure the samplers were out of the dust.

At Massey, I also was exposed to a lot of dust and most of all when I had to repair the

equipment that broke down in the return air filled with dust.

1 was only 48 years old when I got too short of breath to do the work. When I went to
the doctor, they found a mass in my lung. At first, the doctor thought it was cancer, but a biopsy

showed that it was really complicated black lung.

Being disabled at such a young age nearly broke my spirit. Icouldn’t provide for my
family. I couldn’t play ball with my grandkids. And my wife had to go out and work to help
support us.

With the help of a student clinic at Washington & Lee Law School, I was able to get
federal black lung benefits that now helps us to make ends meet. Sometimes I can still do a few

odd jobs if they don’t require much exertion. I’'m on the board of directors of a federally funded
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community health center that helps miners with black lung. I’ve gotten involved with other coal

miners again through the Black Lung Association.

I'm here today to talk about two things that are very important to the Black Lung

Association and to all coal miners with black lung:
Excise Tax on Coal

First is the Black Lung Excise Tax on coal that is intended to pay the costs of
administering the black lung program and also the black lung benefits for miners like me when
the responsible coal company goes bankrupt. After I became disabled, Massey Coal Company
was responsible for my benefits, but Massey sold out to Alpha Coal Company. Then, Alpha

went bankrupt, so now, my benefits have to come from the Trust Fund

After 32 years, Congress allowed more than half of that excise tax to expire this past
January. And, according to the Government Accounting Office, this decrease will cause the
Black Lung Disability Trust Fund debt to reach 15.4 billion dollars in 2050 and shift the burden

from the coal industry to the taxpayers.

At a time when more and more miners are getting complicated black lung and disabled
like me, the Trust Fund should be fully funded, and Congress should reject the cuts in benefits
being proposed by the National Mining Association. It is very important to the growing number
of miners who are suffering from black lung and their families that Congress fully restore the

Excise Tax Rate for at least 10 years.

Many of our members also are UMW A pensioners, so we urge you to pass legislation
like the American Miners’ Act of 2019 (S 27) that would restore the Excise Tax and protect our
UMW A pensions.
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Affordable Care Act

Our second concern is the effort by state attorney generals and the Trump administration
to end the Affordable Care Act through the courts because the Act contains two amendments that

are extremely important to coal miners disabled by black lung.

One provides continuing benefits to the widows and dependent children of miners whe
qualify for federal black lung. Without this amendment, those widows and dependent children
will lose their benefits unless and until they could prove that black lung hastened the miner’s
death. In most cases, this would require a long legal battle at a time when widows and children

are most vulnerable.

The other amendment is what we call the “15-year [rebuttable] presumption.” If a coal
miner has a totally disabling pulmonary impairment and 15 or more years of exposure to coal
mine dust, then it is presumed that all those years of dust exposure contributed to his or her
disability. This presumption is based on a lot of scientific evidence and can be rebutted if the

coal company can show that the miner’s disability was caused entirely by something else.
Also, the Affordable Care Act provides:

(a) Medical coverage for about 225,000 West Virginians,
(b) No exclusions for pre-existing conditions,
(c) Coverage for children up to age 26, and

(d) Funding for community health centers.

As I mentioned before, I am on the board of a community health center, and T know firsthand

how important all of these provisions are to our members and to our communities.

It is a shame that our own Attorney General (Patrick Morrisey) and the current
administration in Washington are trying to end the Affordable Care Act with nothing to replace
these important provisions and benefits. The President made a lot of promises to West Virginia
coal miners during his campaign, and we were not expecting this kind of treatment from his

administration.

Thank you and I would be glad to answer your questions.

Page 3 0f 3
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Chairwoman ADAMS. Mr. Hairston, we are going ask some ques-
tions when we finish, so thank you for your testimony, and—

Mr. HAIRSTON. Thank you all for letting me speak.

Chairwoman ADAMS.—I am just, you know, very compassionate
about all that you have been through. So we thank you for just
being here today and sharing your story.

Mr. HAIRSTON. Thank you.

Chairwoman ADAMS. Okay. All right.

We will now hear from Mr. Watzman. You have 5 minutes,

sir.

TESTIMONY OF BRUCE WATZMAN, FORMER MEMBER,
NATIONAL MINING ASSOCIATION

Mr. WATZMAN. Thank you, Madam Chair, and members of the
Subcommittee. I appreciate the opportunity to be with you today to
share my views based on almost four decades of experience working
on issues related to miner safety and health.

In December 2018, I retired from the National Mining Associa-
tion following a 37-year career. During my career, I was primarily
responsible for representing the industry on issues impacting the
health and safety of our nation’s coal miners, including issues re-
lated to the federal Black Lung Program.

During my career, I served as a member of the National Institute
for Occupational Safety and Health, Mine Safety and Health Re-
search Advisory Committee, and participated as a member on nu-
merous NIOSH and MSHA partnerships formed to address specific
safety and health issues.

The views expressed today are solely mine. They do, however, re-
flect positions the industry has advanced to improve miner safety
and health. I was involved in the development of those positions
and I believe they would, if enacted, result in safety and health im-
provements beyond those we’ve already achieved.

At the outset, let me be clear, if we had the ability to turn back
the hands of time to prevent the suffering that has been reported,
I can assure you that the industry would have already done so. Un-
fortunately, this cannot be done. But what we can and must do is
to ensure that 10, 15, or 20 years from now there will be no more
suffering, nor the need for another hearing because lung disease
among coal miners will have been eradicated.

The disease that is being reported on today results from expo-
sures that occurred 10 to 20 years ago. It does not reflect the im-
provements of MSHA’s new dust rule and the impacts of that will
not be known for many years to come. What is needed today is to
ensure that the actions MSHA has already taken, and those being
contemplated, are based on sound science, reflect a complete under-
standing of the relationship of exposure and disease, provide mine
operators the ability to utilize all tools available to protect the
workforce, and, most importantly, are protective of miners’ health.

During my career, I was privileged to work with many talented
individuals in industry and academia who work day-in-and-day-out
to ensure that every miner returns safely to his or her loved ones
and who upon their retirement would be able to enjoy the fruits of
their labors. Much success has occurred, injury and fatality rates
are down. But what was missed, and everyone bears some respon-
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sibility, is that we ignored certain warning signs that should have
caused us to broaden our examination of the emerging increases in
black lung disease.

I recall several meetings I attended, with people within NIOSH
and others, where early warning signs were indicated. We talked
about rapid progression CWP in a meeting with NIOSH. We sought
additional information so we could further examine it when I was
part of the industry. Unfortunately, the requests were denied due
to HIPAA concerns.

We talked about the clustering that has occurred in southern Ap-
palachia, the area which has become characterized as the “hot
spot” region because of keen interest of the cases of PMF were
being diagnosed following a latency period far shorter than tradi-
tional coal workers’ pneumoconiosis. It was following this that re-
searchers, including those at NIOSH, began to identify silica as the
culprit resulting in these cases of early onset disease.

During this same time, we worked collaboratively with NIOSH
and MSHA in the development of the personal continuous dust
monitor. I will tell you that is a game-changer as it relates to dust
sampling in the industry. But as reliable as the CPDM is in meas-
uring coal dust concentrations, it unfortunately does not provide
real time silica sampling. A renewed effort to develop a real-time
silica monitor must be a priority.

But there are additional things that must be done. We must
change so that mandatory surveillance, mandatory x-ray surveil-
lance is applied across the industry. We have no baseline under-
standing today of the prevalence of the disease because only ap-
proximately one-third of the miners participate in the x-ray surveil-
lance program. Without that basic information employers can’t
work with their employees to help them during their working ca-
reer.

In tandem with this, the Part 90 program that MSHA admin-
isters must be changed. Exercising a Part 90 right under the law
is at the discretion of miners. Studies have shown that only ap-
proximately 15 percent of the miners exercise this right to be
moved to a less dusty workplace at no loss of pay. The law needs
to be changed to accommodate that.

Thirdly, the use of administrative controls and personal protec-
tion must be recognized for mining. It is recognized in other indus-
tries and it is long overdue for mining.

Madam Chairwoman, I thank you for the time. I look forward to
your questions.

[The statement of Mr. Watzman follows:]
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Thank you, Madam Chair, and members of the Subcommittee. | appreciate
the opportunity to be with you today to share my views based on my years
of experience working on issues related to miner safety and health. In
December 2018 | retired following a 37-year career with the National
Mining Association and one of its predecessor organizations, the National
Coal Association. During my career, | was primarily responsible for
representing the industry on issues impacting the health and safety of our
nation’s coal miners, including issues related to the federal black lung
program. During my employment | served as a member of the National
Institute for Occupational Safety and Health (NIOSH), Mine Safety and
Health Research Advisory Committee and participated as a member on
numerous NIOSH and Mine Safety and Health Administration (MSHA)
partnerships formed to address specific safety and health problems. The
views expressed today are solely mine. They do however reflect positions
the industry has advanced to improve miner safety and heaith, as | was
involved in the development of those positions and believe they would, if
enacted, result in safety and health improvements beyond those already
achieved.

At the outset let me be clear, if we had the ability to turn back the hands of
time to prevent the suffering that has been reported | can assure you that
the industry would have already done s0. Unfortunately, this cannot be
done but what can and must be done is to ensure that 10, 15 or 20 years
from now there will be no more suffering nor the need for another hearing
because lung disease among coal miners has been eradicated. The
disease being reported on recently results from exposures that occurred 10
to 20-years ago. It does not reflect the improvements brought about by
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MSHA'’s new dust rule and the impacts of that will not be known for many
years to come. What is needed today is to ensure that the actions MSHA
has already taken, and those being contemplated, are based on sound
science, reflect a complete understanding of the relationship of exposure
and disease, provide mine operators the ability to utilize all the tools
available to protect their workforce, and most importantly are protective of
miners’ health.

During my career | was privileged to work with many talented individuals in
the industry and academia who worked day-in-and- day-out to ensure that
every miner returned safely to his or her loved ones each day and who,
upon their retirement, would be able to enjoy the fruits of his or her labors.
Given the fact that the number of mine fatalities and injuries continues to
decline and the goal of zero fatalities is within reach, | believe these efforts
have been largely, although not entirely successful. What we missed, and
everyone bears some responsibility, is that we ignored certain warning
signs that should have caused us to broaden our examination of the
emerging increases in cases of lung disease.

| recall being invited to a meeting at NIOSH during which NIOSH
researchers presented the results of research into what they characterized
as “rapid progression coal workers pneumoconiosis.” In short, the
researchers were identifying the onset of lung disease following latency
periods far shorter than had been experienced in the past. In an effort to
better understand this phenomenon, industry requested more detailed
information on the identified cases. Unfortunately, the requests were
denied due to HIPAA concerns.
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The next event was NIOSH’s designation, based on the results of the
institute’s limited x-ray surveillance program, of a geographic clustering of
cases of progressive massive fibrosis (PMF) in the region of Southern West
Virginia, Southwest Virginia and Eastern Kentucky. This area, which
became characterized as the “Hot Spot” region, became of keen interest as
cases of PMF were being diagnosed following a latency period far shorter
than traditional coal workers pneumoconiosis. It was following this that
researchers, including those within NIOSH, began to identify silica as the
culprit resulting in these cases of early on-set lung disease.

During this same period the industry, in conjunction with researchers,
initiated a detailed program to improve the sampling technology for coal
mine dust. This multi-year effort culminated in the development and
production of a commercially available Continuous Personal Dust Monitor
{CPDM). The new CPDM represented a massive change in the technology
from the prior system, providing real-time exposure results so miners and
mine operators could take actions, if necessary, during the miner’'s working
shift to prevent end-of-shift over-exposures. NIOSH’s financial participation
in funding development of this technology and their technical expertise
were central to this effort. | was fortunate to have participated with these
dedicated professionals. As reliable as the CPDM is in measuring coal dust
concentrations it, unfortunately, does not able to provide real-time silica
sampling and the industry must continue to rely on an antiquated system
that requires MSHA collected samples to be sent to the MSHA lab for
analysis. A renewed effort to develop a real-time silica sampler must be a
priority. While | know you are not the appropriators, | implore you to
encourage your colleagues on the Appropriations Committee to ensure that
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sufficient funding is provided to NIOSH to further ongoing efforts to develop
and commercialize a real-time silica sampler.

In addition to the development of a real-time silica sampler others changes
to MSHA regulations and policy are necessary to eradicate lung disease
among coal miners. Under current law these changes cannot be
accommodated. Congress has a constructive role to play in achieving our
shared goal and | encourage you to consider targeted revisions that
promote miner safety and heailth rather than ones designed to punish who
some believe are recalcitrant operators. Politics needs to be set-aside if we
are to achieve the goal of ending lung disease among coal miners.

There are steps that can be taken beyond what is already underway. First,
there is no baseline understanding of the prevalence of black lung disease.
The one-third participation in NIOSH's x-ray surveillance program across
the entirety of the workforce does not provide a realistic appraisal of
disease frequency across the workforce. To overcome this, participation in
NIOSH's x-ray surveillance can no longer be voluntary. Screening must be
mandatory so that intervention actions, if necessary, can be taken during
the miners working career.

Second, and in tandem with a mandatory surveillance program, a process
must be established for miners showing evidence of disease to share these
results with their employer. Under the Mine Act miners who have evidence
of black lung have the option, at their discretion, to utilize their rights under
Part 90 to switch to a job in a less dusty environment at no loss in pay.
Unfortunately, the current process is solely at the discretion of the miner.
Throughout the history of this program few miners have exercised this right
even though the Mine Act provides protection. Recent studies found that
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less than 15 percent of miners eligible for transfer notified their employers.
Employers must be afforded the opportunity to help their employees by
transferring them to alternate locations or offering additional personal
protection equipment.

Third, the use of administrative controls and an approved respiratory
protection program that utilizes personal protective equipment (PPE)
should be recognized and encouraged. The Act recognizes neither work
practices nor PPE as tools to reduce miner's exposure to dust. Respiratory
equipment is a recognized control measure to mitigate health risks in many
industrial work environments. The same protections should be extended to
miners. Some operators voluntarily provide PPE to their workforce but to
the detriment of miner health, MSHA does not recognize their use in
mining.

Lastly, MSHA should recognize the utility of having personal dust
monitoring devices that provide real time measurement of dust exposures
by permitting mines to implement worker rotation programs. Such
programs could be designed to reduce worker exposure independent of
occupational or environmental dust concentrations. In many cases,
representative dust sampling techniques are adequate for ensuring workers
are protected from overexposure to dust. However, in some cases, worker
rotation guided by the data obtained from personal dust monitoring devices
could offer greater protection. Regulations should be modified to allow
miners to rotate with personal dust monitors to provide accurate sampling
of individual exposures across shifts.

Madam Chair, thank you for the opportunity to be here today. | look
forward to your questions.
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Chairwoman ADAMS. Thank you, sir.
We will now recognize Mr. Roberts. You have 5 minutes,
sir.

TESTIMONY OF CECIL ROBERTS, PRESIDENT, UNITED MINE
WORKERS OF AMERICA

Mr. ROBERTS. Thank you, Madam Chairwoman, for this oppor-
tunity and also Ranking Member Byrne.

My name is Cecil Roberts. I am president of United Mine Work-
ers. I have represented coal miners now for 42 years. Prior to that
I was a coal miner for 5 1/2 years.

In my career I have worked closely with the medical community,
particularly Dr. Cohen, and before him, Dr. Rasmussen, who is re-
vered in the coal fields of southern West Virginia. Unfortunately,
he has passed away. I have also worked with the Black Lung Asso-
ciations.

And let me just comment on my friend, Mr. Hairston. And I want
to thank him for his courage to come here today, suffering from
pneumoconiosis and having the courage to testify before this com-
mittee.

I have also worked with all of the clinics throughout the coal
fields, and I am a board member of the Cabin Creek Clinic in
southern West Virginia. So I am a native West Virginian, and I
come here with a vast amount of time that I have spent on this
issue. And I must say, in all due respect and honesty, the views
of workers in the coal fields are not good with respect at how they
have been treated by their government, whether it is at the state
level or the Federal level. And I don’t have to point very much fur-
ther than how we got the first Act to protect coal miners in 1969.
It took 159 years, by the way, before this government decided they
ought to try to keep miners safe. And that was when the first law
was passed in 1969. It would not have passed in 1969, Madam
Chairwoman and members of this committee, if 78 miners had not
lost their lives at Farmington in northern West Virginia in the
blink of an eye. And all the widows and all their friends gathered
around that mine portal, shown on television in 50 states in the
United States of America. That would never have happened if the
country had not witnessed this.

Along with the passage of health and safety language, we got the
first recognition—the first time in 1969, after 159 years, the first
time that anyone in this government said there was such a thing
as pneumoconiosis. For years and years there had been a denial
that there was such a thing. Miners knew they were sick. Miners
were dying in their 40s. They thought they had something called
miners’ asthma because the medical community never identified it
as an occupational illness and neither did their government.

So there is a long tough history here. It wasn’t long after the
passage of this Act—in the ’80s, there was vast fraud throughout
this coal industry. Over 500 companies were cited for fraud, taking
samples of miners who work for them, and over 4,000 citations
issued. That wasn’t the first time this happened. This has hap-
pened repeatedly throughout history.

I want to go quickly, Madam Chairwoman, because I don’t want
to just talk about this problem, I want to talk about some solutions
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here. And beginning on page 56 of my very lengthy testimony that
we have submitted, we suggest that Congress needs to take nec-
essary action, number one, to require the Federal Mine Safety and
Health Administration to assume the responsibility for conducting
respirable dust sampling. We can no longer allow coal companies
to do this. That is like me calling up the police and say I am speed-
ing on 79. It saves a lot of money, but I am not going to do that.
And the coal industry can no longer be responsible for admin-
istering the protections these miners needs about what kind of dust
they are exposed to. Remember, it is the coal companies that take
these samples and there is a long history of fraud here.

Number two, Congress needs to take action to require the Fed-
eral Mine Safety and Health Administration to promulgate an
emergency temporary standard that recreates a permissible expo-
sure limit for silica. Dr. Cohen spoke to this. We can all come here
today and act like we need some more time, but coal miners don’t
have any time. They are dying in West Virginia and they are dying
in Kentucky and they are dying in Virginia, and they don’t have
any more time to wait here. We need an exposure limit for how
much silica you can be exposed to.

Number three, Congress needs to take the necessary actions to
require the Federal Mine Safety and Health Administration to pro-
mulgate an emergency temporary standard that expands the walk
around rights to allow coal miners to be part of this sampling. They
are not part of this, only the coal companies take these samples.
So coal miners need to be part of this.

Number four, Congress needs to take the actions that are nec-
essary to address the problem of miner representation and partici-
pation, not represented by organized labor. Organized labor, we
take care of this ourselves because of our contract, but non union
miners don’t have these protections.

Number five, Congress must take immediate action to restore an
increase to funding stream necessary to pay for benefits owed to
coal miners from the Black Lung Disability Trust Fund.

And with that, Madam Chairwoman, I would just point out that
I have presented to this committee a lengthy presentation. Every
committee that has ever been established in this Congress to deal
with this, have failed to do so, so I hope today that we take some
action to protect these miners.

Thank you.

[The statement of Mr. Roberts follows:]
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Good morning Chairwoman Adams; Ranking Member Byme and the
members of the Committee on Education and Labor in attendance today. My name
is Cecil E. Roberts, International President of the United Mine Workers of America
(“UMWA?”). In that capacity I represent the largest unionized group of active and
retired coal miners in North America. However, today Madam Chairman, T come
before the members of this distinguished Committee as the representative of every
coal miner in this nation, whether an active dues-paying member, a retiree of the
UMWA or a coal miner who is working in the industry and has not yet joined the
ranks of the Union. In short, I am here to be the voice of the miners who have risked
their lives and health to energize and build this nation, no matter where they live and
no matter their affiliation with organized labor.

The testimony I will present to this Committee today will outline, in great
detail, the struggles that coal miners face every day in this country. These struggles
exist for miners who are actively employed in the industry and those who have left
the mines, whether they retire after years of hard work in dusty and dangerous
conditions or they are forced from their jobs by occupational injury or illness. I will
focus my testimony on the specific topic of this very important hearing: the effects
of Coal Workers’ Pneumoconiosis (“CWP” or “Black Lung disease™) on the lives of
America’s coal miners.

The purpose of this hearing is to discuss the resurgence in reported cases of
Black Lung across the coalfields of the country. According to data from the Center
for Disease Control (“CDC”), the National Institute for Occupational Safety and
Health (“NIOSH”), the Mine Safety and Health Administration ("MSHA” or
“Agency”) and a host of independent studies, the highest concentration of these
historic increases in the disease are occurring in the central Appalachian Region of

1
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the United States (attachments 1-4). This area includes all or parts of Kentucky,
Ohio, Pennsylvania, Virginia and West Virginia.

I hope that this Committee will forgive me if I repeat myself in my testimony
today. 1 ask at the outset for your indulgence if you hear me say something at this
hearing that you have heard me say before. But the truth is, I cannot help but repeat
myself. This is not the first time 1 have climbed the steps of the Capitol to speak on
behalf of coal miners regarding the dangers of Black Lung disease. While the Union
would agree that recent studies show there has been an alarming resurgence in the
number of Black Lung cases, including the most severe form of the disease known
as Progressive Massive Fibrosis (“PMF™), 1 have been here before to discuss that
risk. The industry, and the Federal government have known for years of this
resurgence. I have testified in the past about the failures of MSHA’s dust control
rules and policies. I have testified before about the nefarious methods that operators
have used to circumvent mandatory dust monitoring. The UMWA has recommended
methods and ways of improving the sampling system and that might have helped
head off this resurgence. But no action has been taken.

And so, I repeat myself. [repeat myself because I come here today not explain
to you a new or unprecedented danger in the nation’s coalfields. We know this
disease, we know what causes it, and we know how to prevent it. We do not lack
information. What we lack today is the same thing we lacked all the other times 1
came to speak to Congress regarding the dangers of Black Lung: we lack the will to
act.

Therefore, I do not apologize. I will never apologize for raising the
uncomfortable truth that this government has all the data and the tools necessary to
end the Black Lung epidemic in the nation’s coalfields, but has consistently failed
to act. If you hear me say something that I already raised in May of 2003, the first
time 1 testified before a Congressional Committee on this issue, consider it an
indictment of this government’s failure to take seriously the known threat of Black
Lung disease. Know that I repeat myself today because, since May 2003, over
18,000 miners have died in this country from Black Lung (attachment 5). And if
Congress again fails to act, that number is expected to skyrocket in the coming
decades. I will not stop repeating these truths until Congress listens. Until Congress
passes legislation that requires MSHA to promuigate specific standards that protect

2
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miners, and corrects the shortcomings of the current dust standards, nothing is going
to change.

The Union would argue that the seeds of the recent wave of CWP were sown
by the actions of Federal agencies and coal operators whose primary job is to protect
the health and safety of the nation’s miners. This epidemic was further propagated
by medical and legal professionals that profited from the misery of those miners
unfortunate enough to contract this horrible disease. The fact is Madam Chairman,
CWP is a preventable occupational disease (attachment 6) that would have been
eradicated from the industry years ago, but for the greed of the industry and the
failings of those who are charged to protect the nation’s miners.

The History of Black Lung in The United States

It is important to understand the scope of this problem in a historical sense if
we are to understand the situation we find ourselves facing today. The problem we
are discussing has been plaguing the coal industry and has been a horrific reality for
miners since the industry began large scale industrial mining in the mid-1800’s.
According to the research done by Nash Dunn (attachment 7), a Communications
Specialist at North Carolina State University, more than 200,000 miners have died
from Black Lung disease since the turn of the last century. A separate report
Undermining Safety: A Report on Coal Mine Safety by Christopher W. Shaw
(attachment 8), a policy analyst at the Center for Study of Responsive Law, claims,
that historically “there were at least 365,000 deaths from pneumoconiosis (prior to
the passage of the Coal Act of 1969), and a further 120,000 miners succumbed to
the disease over the next thirty years.” We should all take a moment and allow that
number to sink in.

As we think about these numbers, we should not lose sight of what we are
really talking about here. No matter what number you choose to accept, these miners
were fathers and sons, mothers and daughters, they were grandmothers and
grandfathers, aunts and uncles, they were part of a family and members of the
community. These lives were cut short in the most gruesome way imaginable. These
miners died struggling for their final breath, literally suffocating as a result of a
preventable disease. Madam Chairman and members of the Committee, I submit to
you that when it comes to protecting miners from exposure to coal mine dust,

something has been very wrong for a very long time.
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There are credible reports throughout history of doctors and mine operators
extolling the benefits of breathing coal dust, noting the coughing experienced by
miners would in fact clear their lungs. Much like evidence regarding the dangers of
smoking cigarettes, industry and government downplayed the hazard of respirable
coal dust. The coal industry was making profits and the victims were simply
expendable. Despite evidence to the contrary and the efforts of the United Mine
Workers, this type of thinking continued in this country through the 1960’s.

It was not until the Farmington #9 Mine Disaster on November 20, 1968,
where 78 miners were killed in a series of explosions, of which 19 miners remain
entombed in the #9 mine today, that the Federal Government was finally forced to
take action. To be honest Madam Chairman, had it not been for the fact that the #9
Disaster was the first mine explosion carried live on television across the nation and
around the world, it is doubtful any substantive action would have resulted from
even that tragic event. The American people were publicly outraged and called for
Congress to take action. It is an unfortunate reality that miners in this country must
die in large numbers, and the suffering of miners and their families must be shown
on television, before anything is done to protect them from the hazards that this
industry allows to exist.

I bring this up, Madam Chairman, because it was not until December of 1969
that President Richard Nixon reluctantly signed the Coal Mine Health and Safety
Act (“Coal Act™). Included in the Coal Act was language limiting the amount of
respirable coal mine dust permitted in the mine atmosphere. By that time, according
to reports, hundreds of thousands of miners had died from Black Lung disease in the
United States. These miners died alone, one at a time in the seclusion of their homes
or hospital rooms. They were isolated from the world, only their families knew of
their suffering. Industry leaders and the federal government turned a blind eye to that
suffering. No television cameras chronicled their final, gasping moments.

The Coal Act was a monumental piece of legislation and T do not wish to
diminish the protections it afforded miners. However, there were pieces of that
legislation that were ripe for fraud and deception. The most obvious problem in that
regard deals specifically with the important matter we are here to discuss today, the
enforcement and policing of the Respirable Dust Sampling Program. To put it

bluntly, the incidence of fraud on the part of the mine operators and lack of adequate
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enforcement by MSHA has been a problem from the inception of the program. 1
understand that this statement may seem inflammatory to many people, however, 1
intend to demonstrate these facts through my testimony.

The initial problem with the dust sampling program was created when the
Mine Safety and Health Administration promulgated a rule allowing the mine
operators to run the program (attachment 9, Section 202 of the Coal Act). Despite
the Union’s objections and the vocal opposition of active miners, the routine
sampling of miners was placed in the hands of mine management. In the eyes of the
miners and their representatives, allowing the mine operators to administer the
program doomed it from the beginning. These are the very same individuals who
callously placed miners in excessively dusty areas of the mine with no regard for the
long-term damage they were causing to their health.

Even in the earliest days of the sampling program it was common knowledge
among miners that dust sampling by the mine operators was not being done in a
manner that would reduce exposure to excessive respirable dust or enhance their
health. The gravimetric sampling devices were often carried by company personnel
in outby', meaning less dusty, areas of the mine or hung in cleaner intake air entries.?
This not only continued to place miners lives at risk, it further eroded the credibility
of the program and the miners’ faith in MSHA.

All White Center Tampering (AWC) Case

While the Union suspected for many years that mine operators were tampering
with the sampling devices and sending fraudulent data to the Agency in order to
meet the requirements of the law, the first conclusive evidence of deception was
uncovered in the late 1980°s (attachment 10). The Agency became aware that more
than 500 coal companies had tampered with dust samples at more than 850
operations. MSHA issued 4,710 citations and $6.5 million in fines to coal operators.

! Locations in mines are described by their position relative to the cutting face of the coal. If a miner is standing in
the middle of the mine, halfway between the portal (entrance) and the face, the face is “inby™ and the portal is
“outby.” If a miner is standing directly at the face, the entire mine behind him/her is “outby.” Miners sometimes
refer to “outby arcas” when referring to areas far from the working face, where there is less dust.

“Intake air entries are the passageways in the mine where fresh air is pumped towards the face. Because these
entries contain fresh air and are “upstream” from the face, they are less dusty,
5
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In this case, the dust sampling cassettes used by the company to monitor
miners’ exposure were sent to MSHA as required by regulation for weighing and
evaluation. During that testing MSHA technicians discovered the filters inside many
of the cassettes all displayed a strange characteristic. The center of the filters were
absent of dust, creating a “doughnut hole”, almost like this area of the filter was new,
despite being underground and operating in the mine atmosphere. It was determined
at the time that the only possible way for this to occur would be if someone blew air
through the cassette to dislodge and purge the dust from the filter. This phenomenon
became known as the “Abnormal White Center” (“AWC”) case and the tampering
ended any shred of faith miners had in the program.

The Coal Mine Respirable Dust Task Group

In May 1991, in the aftermath of the AWC case, the Honorable Lynn Martin,
Secretary of Labor, directed MSHA to conduct a review of the Respirable Dust
Sampling Program. In response to the Secretary’s directive, the Agency created the
Coal Mine Respirable Dust Task Group (Task Group) to review all aspects of the
sampling program (attachment 11, pertinent excerpts from the Task Group).
Notably, the Task Group did not include representatives from Labor, Industry,
NIOSH or other interested parties connected to the mining industry. In essence, the
Secretary was permitting the Agency that had failed to adequately protect miners
from the deceptive actions by coal mine operators to investigate itself.

Despite the fact that they were given no formal role in the Task Group, miners
and many mine health and safety experts expressed their concern that mine operators
could not be trusted to administer the coal dust sampling program. They contended
that, “there is simply too great an incentive to manipulate the program, and a lack of
adequate MSHA oversight makes it far too easy for some operators to do so.” These
critics also, “urged that MSHA assume responsibility for the collection of all
samples of the mine environment used for compliance determinations.”

While the Task Group offered recommendations, most would prove to be
superficial and therefore ineffective. As to the question of MSHA taking
responsibility for all compliance sampling, the Task Group failed to even make a
recommendation. They instead kicked the can down the road arguing that MSHA
took strong action after operator abuse and that it would require the Agency to

redirect significant resources towards that goal. Perhaps the most disingenuous
6



44

reason for the Task Groups refusal to make such a recommendation was that, “the
future adoption of a program based on continuous fixed-site monitoring would
significantly reduce the need for either the operator or MSHA to conduct
periodic sampling.”

The Task Group then doubled down on its decision not to wrest control of the
sampling program by stating, “The Task Group believes that the existing operator
sampling program can provide adequate assurance that miners will not be
exposed to unhealthful levels of respirable coal mine dust until continuous
monitoring is feasible, if appropriate improvements are made in the program.”
This was particularly absurd given the fact that the AWC case, among other
incidents, proved that “adequate assurances” were not present. Further, the Task
Group did not address the fact that the technology for continuous monitoring
was still decades away. That meant that in light of the coal industry’s
demonstrated circamvention of the respirable dust standards, the Task Group’s
solution was a few more decades of operator-administered dust tests. In short,
no change.

The Task Group failed in its primary mission to make practical and necessary
recommendations that would protect coal miners from continued exposure to
excessive tespirable coal mine dust. Instead they made inconsequential
recommendations that did not alter the worsening trajectory of the dust control
program. Worse, they devalued the life of every miner in the country by not taking
bold and decisive action. They determined the financial cost of providing protection
for the miner was too high. This was an abdication of responsibility by a group made
up of individuals working for the Agency charged by law to protect the health and
safety of the nation’s miners.

Advisory Committee on the Elimination of Pneumoconiosis Among the
Nation’s Coal Workers

Five years later, the Advisory Committee on the Elimination of
Pneumoconiosis among Coal Mine Workers (“Advisory Committee”) was
established by the Honorable Robert B. Reich, Secretary of Labor, on January 31,
1995. The Committee was chartered to "make recommendations for improving
the program to control respirable coal mine dust in underground and surface
mines in the United States." The Committee was to "examine how to eradicate
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pneumoconiosis through the control of coal mine respirable dust and the
reduction of miners' exposure to achieve the purpose of the Federal Coal Mine
Health and Safety Act of 1969 and the 1977 Mine Act amendments" and to
"review information and experience in the United States and abroad concerning the
prevention of pneumoconiosis among coal miners; the availability of current state-
of-the-art engineering controls to prevent overexposure to respirable coal mine dust;
and the existing strategies for monitoring of coal mine dust exposures.” The
Committee was charged to "make recommendations to the Secretary for improved

standards, or other appropriate actions. on permissible exposure limits to eliminate
black lung disease and silicosis; the means to control respirable coal mine dust

levels: improved monitoring of respirable coal mine dust levels and the role of the
miner in that monitoring: and the adequacy of the operator's current sampling
program_to determine the actual levels of dust concentrations to which miners are

exposed.”

Unlike the Task Group, the Advisory Committee appointees did not include
employees of any government agency. Instead, the Committee consisted of five
members from academia and the medical profession, two representing the interests
of tabor and two representing the interests of industry. The Advisory Committee did
consult individuals from MSHA, NIOSH, the Pittsburgh Research Center (PRC) and
other government agencies as necessary. However, none of those consulted were
voting members of the Committee.

In 1996, the Advisory Committee completed its work and submitted a report
to the Secretary of Labor (attachment 12, pertinent exerts from the Advisory
Committee report). The Union was generally pleased with the work of the Advisory
Committee. Its members were able to identify many of the more difficult challenges
inherent in the Respirable Dust Sampling Program without the encumbrance of self-
examination that hampered the previous internal review. The Advisory Committee
researched some of the more controversial issues surrounding the Respirable Dust
Sampling Program and offered concrete recommendations to correct them.

It will be helpful to look at some of the Advisory Commiftee’s
recommendations, and review how MSHA has acted, or failed to act on them. Inthe
Committee’s first area of concern, members made recommendations regarding
actual amount of dust present in mine atmosphere. Specifically, they advocated
reducing the overall level of respirable dust permitted in the mine atmosphere,
creating and enforcing separate Permissible Exposure Limit (PEL) for silica and coal
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mine dust, and directing MSHA to seek input from NIOSH for advice on lowering
the current silica exposure of miners. The Committee also recommended adjusting
the PEL to take into consideration extended work weeks (recommendation 16a).

When the Advisory Committee issued its report in 1996, NIOSH
recommended a standard of 1.0 mg/m® (milligrams per cubic meter of air) of
respirable dust. NIOSH also recommended a 50 pg/m?® (micrograms per cubic meter
of air), PEL forsilica. At the time, MSHA was enforcing a 2.0mg/m® respirable dust
standard. The 2.0mg/m?® was reduced if silica (quartz) was present in the mine
atmosphere. There was (and is) no separate silica standard in the mining industry.
It was not until 2014, 18 years later, that the Agency promulgated a new regulation
that reduced the dust standard from 2.0mg/m® to 1.5mg/m’ and accounted for
extended work days and work weeks (attachment 13, Summary of 2014 Dust Rule).
This was still higher by 0.5mg/m? than NIOSH recommended in 1996. The Agency
has still not taken up the Committee recommendation to create a separate PEL for
silica, nor has it lowered the exposure limit. MSHA continues to maintain the PEL
for silica at 100pg/m?, twice the NIOSH recommended exposure limit. In 2018
OSHA established a reduced silica standard of 50pg/m®.

As noted above, the Advisory Committee recommended adjusting the PEL to
consider extended work weeks. The Advisory Committee was concerned that, even
at lower levels of exposure, more hours worked would result in dangerous levels of
cumulative exposure. Today, there remains some question as to the actual exposure
to respirable dust that miners receive at the 1.5mg/m’® overa 12 or 14-hour shift. The
Union has expressed its concern that such respirable dust exposure during longer
shifts may exceed the standard set by Congress in the Mine Act.

In other recommendations, the Advisory Committee attempted to tackle the
overriding issues of fraud and tampering inherent in the Respirable Dust Sampling
Program. They also recommended ending operator control of the sampling process.

The Committee determined in recommendation 16¢, by a unanimous vote,
that they considered it, “a high priority that MSHA take full responsibility for all
compliance sampling at alevel which assures representative samples of respirable
dust exposures under usual conditions of work. In this regard, MSHA should
explore all possible means to secure adequate resources to achieve this end
without adverse impact on the remainder of the Agency's resources and
responsibilities.” Note that both industry representatives voted in favor of this
recommendation (attachment 14, Committee votes).
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In 16b, the Committee noted that there were methods available to MSHA to
obtain necessary resources that would permit the Agency to conduct all compliance
sampling and eliminate operator participation in that aspect of the Sampling
Program. The Committee stated that it believed, “...that any MSHA resource
constraints should be overcome by mine operator support for MSHA compliance
sampling. The Committee recommends that to the degree that MSHA''s resources
cannot alone serve the objective identified, resource constraints should be
overcome by mine operator funding for such incremental MSHA compliance
sampling. One means for obtaining this support could be a reasonable and fair
operator fee, based on hours worked, or other equivalent means designed to
cover the costs of compliance sampling.” The recommendation passed the
Committee 8-0-1, the lone abstention was cast by a representative of
industry. Significantly, one of the industry representatives voted in favor
of this recommendation.

The Advisory Committee noted several times the importance of
having representatives of the miners actively participate in all aspects of
the Respirable Dust Sampling Program. In order to facilitate their input,
the committee repeatedly recommended that miners be afforded the rights provided
in Section 103(f) of the Mine Act (attachment 15). This would allow miners to
receive compensation, at their regular rate of pay, while taking an active role in the
Respirable Dust Sampling Program.

Unfortunately, these particular Advisory Committee recommendations,
recommendations that the Union believes are key to affording miners the protections
Congress intended, have never been acted on by MSHA. The Agency continues to
argue that the recommendations are too expensive, too burdensome and will not
result in substantial improvement in the Respirable Dust Sampling Program. MSHA
argues, without support, that the recommendations offer no significant health
benefits to miners. The Union vehemently disagrees with the Agency’s decision
regarding these recommendations and further argues that the Agency’s logic for
making such a decision is incorrect and detrimental to the health and safety of the
nation’s miners.

The Union believes that if the Agency imposed a mandatory fee for service
on each operator to conduct all compliance sampling, while at the same time
relieving the operator of the expense associated with performing this sampling under
the current statute, both parties would benefit from the arrangement. MSHA could
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then be certain that all the respirable dust sampling was done in accordance with the
law and that all the samples were accurate. Mine operators would save valuable
assets both in terms of manpower and money. Significantly, operators would no
longer be tempted to submit fraudulent samples or tamper with sampling devices in
order to comply with the law. One beneficiary of this system would be conscientious
operators, who would know that their competitors could not gain a competitive
advantage by gaming the system. However, the individuals who will benefit the
most by eliminating the mine operator from the sampling equation is the miner. This
action would further the initial objective of the Mine Act by better protecting the
industry’s most precious resource — the miner.

The Union would also encourage MSHA to accept the Advisory Committee’s
recommendation to afford the Representative of the Miners the right to participate
fully in the Respirable Dust Sampling Program. The Agency should modify its
interpretation of the Mine Act to allow miners to utilize Section 103(f) “Walk
Around Rights” at all times, regardiess of the reason a Representative of the
Secretary is on mine property. That would include granting walkaround rights for
the purpose of compliance sampling. The participation of miners at mining
operation is critical to the overall success of Mine Act in general and the health and
safety of the workers at the facility in particular.

Finally, Congress and MSHA need to carefully examine a problem the Union
has recognized for decades and the Advisory Committee addressed in
recommendation 19f The Committee stated that it recognized, “the problem of
miner representation and participation in the dust control programs at mines not
represented by a recognized labor organization and recommends that MSHA
target such mines for compliance sampling. MSHA targeting should be active in
nature and should consider many factors including miner input, compliance
history, and medical surveillance data. Given the seriousness of this problem,
MSHA should immediately start auditing and appropriately targeting these types
of operations.” This has been a historic problem in the industry that cuts at the
very heart of the Mine Act’s ability to be applied equally at all mining
operations. The nature of the industry and MSHA’s inability to adequately
police non-compliant operators creates a bifurcated enforcement system that
does not afford equal protection for all miners. The safest mines are Union-
represented operations, where workers have a legitimate voice on the job.
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Stanford Review

You do not have to simply take my word, or the word of the Advisory
Committee, for the proposition that union represented mines are safer and more
healthful than nonunion mines. The numbers bear that out, as shown in an article
published by Stanford Law Professor Alison D. Morantz, entitled Coal Mine Safety:
Do Unions Make a Difference? Vol. 66 Industrial and Labor Relations Review, No.
1 (2013) (attachment 16). Professor Morantz conducted a statistical analysis of
injury reporting at underground, bituminous coal mines between 1993 and 2010.
She researched both union and non-union mines to determine whether unionization
reduced mine injuries or fatalities. The results of her inquiry were stark, but not
surprising to those of us who work to improve miner health and safety every day.

Specifically, Professor Morantz found that unionization results in a “sizeable
(more than 20%) and highly significant decline in traumatic injuries. . .” Similarly,
she found “unionization is associated with an even larger (more than 50%) fall in
fatal injuries . . .~ That is, miners in union mines were far less likely to suffer
traumatic or fatal injury. In analyzing this data, Professor Morantz concluded that
traumatic and fatal injuries were the least prone to “reporting bias” therefore
demonstrating “real” union safety effect in U.S. underground coal mines. While
Professor Morantz was studying injuries (rather than occupational disease), T would
argue that her findings are highly significant for the topic we are discussing today.
First and foremost, the statistics show that union mines are safer than nonunion
mines. Miners are less likely to die or suffer traumatic injury when they work in a
union represented mine.

And the reason why this is the case is illustrated by the statistics regarding
non-traumatic injuries. Specifically, while showing that union represented mines
were far less likely to have fatal and traumatic injuries, the statistics also showed
that union mines were “associated with a very sizeable (more than 25), robust, and
statistically significant increase in non-traumatic injuries . . .” (emphasis in original).
However, in explaining this counterintuitive result, Professor Morantz concluded
that her findings lend “credence to claims that injury reporting practice differ
significantly across union and nonunion mines.” Put simply — nonunion miners were
not less likely to suffer non-traumatic injuries; they were just less likely to report
them. They reported higher levels of fatal and traumatic injuries, because those sorts
of injuries are harder to hide.
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These findings demonstrate what any union miner already knows: union
represented mines are safer because union miners feel empowered to actively
participate in their own safety. Union miners report lower numbers of fatal and
traumatic injury because union miners know they can refuse to perform unsafe acts
and can demand that their employer follow the rules. Further, union miners are more
likely to report non-traumatic injury because they know that if the company retaliates
against them for reporting the injury, that their union brothers and sisters will have
their back. Nonunion miners reasonably fear retaliation from operators. They
cannot afford to insist that their employers follow the rules and they cannot risk
reporting minor injuries.

There is no reason to believe that this dynamic is any different as it relates to
respirable dust. Union miners will insist that their employers follow the laws and
ventilation plans to control respirable dust. When union miners see a problem, they
will speak up. Non-union miners do not have the support systems necessary to take
that risk. Instead, they will silently suffer while they breathe in the coal and silica
dust that will slowly kill them.

Louisville Courier Journal

Following the issuance of the Task Group and Advisory Committee reports,
The problems associated with the Respirable Dust Sampling Program continued.
While this is not surprising, considering the fact that no action was taken to improve
conditions in the mines, it is nonetheless disheartening. And the nation learned about
it from a newspaper. Beginning on April 19, 1998, the Louisville Courier Journal
(“Courier Journal”) published the results of a year-long investigative report into the
problem. The newspaper printed a 5-part series, Dust, Deception and Death; Why
Black Lung Hasn't Been Wiped Out (attachment 17, relevant articles). 1 am sure
many of you, especially those from the coalfield areas of northern Appalachia, are
familiar with the reporting. But I believe it is important to revisit some of what the
newspaper uncovered, to understand the depth of the problem miners have been
dealing with for years. It is also critical that we realize the efforts to subvert the
Respirable Dust Sampling Program by many operators and the inability of MSHA
to adequately address these problems was not isolated to any particular area of the
country, that it was not ended by the notoriety and MSHA fines that occurred as a
result of the AWC case, and that it still occurs today.

The subheading for the first edition of the Journal story was, “Cheating on
coal-dust test widespread in nation’s mines.” While that blaring indictment
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naturally makes us think about the abhorrent actions of the coal companies, I would
like to ask each member of this Committee to think about the people actually harmed.
Think about the miners whose health was permanently ruined by this cheating.

Let me highlight one of those miners, whose experience was chronicled in the
Courier Journal. After serving in the U.S. Army for 3 years, Leslie Blevins started
his mining career in a low seam coal mine (36 inches) in 1972 at the age of 23.
Blevins spent a lot of his 21 years in the mine operating a continuous mining
machine, one of the dustiest jobs in any mine. It involved operating a massive piece
of machinery designed to tear coal from the solid mine walls. For two years he was
assigned to cut through solid rock in the mine, a common occurrence in many
operations. The rock is much harder than coal and generates huge amounts of silica
dust, which in much more toxic and damaging to the lungs. “Sometimes, I would
have to shut the miner down and go in the fresh air and puke”, stated Blevins. “My
boss would tell me to get back in.” But Blevins® story gets worse. Blevins was
operating a miner, an occupation MSHA requires to be sampled for respirable mine
dust. When he was asked about the sampling practices at the mine Blevins stated,
“There would be times when I took company samples and the foreman would turn
off” the sampling machine. “Or I’d come out of the mine, and they’d say, ‘you took
a sample today’ and I’d say. ‘I did? Where was it?” and they’d say, ‘in the intake
(clean air).”” The situation Mr. Blevins was subjected to is disgraceful. What is
truly disgusting is that these same incidents still occur today.

Let me take a moment and explain exactly what, according to the Courier
Journal, Mr. Blevins® employer and other coal operators were doing to avoid their
obligations to provide healthy work environments for their employees. MSHA’s
dust program requires miners to be sampled on a routine basis while performing their
normal duties at the mine. The sampling device was to be worn for 8 hours while
the miner was in the mine. However, in an effort to have the company appear to be
in compliance with the mine’s dust plan, many mine operators devised countiess
ways to game the system.

Miners were told that the dust samples, that were supposed to be used to give
an honest assessment of the amount of dust in the mine’s atmosphere, must come
out of the mine “clean”, or within permissible limits. So instead of wearing the
devices and risk disciplinary action by the mine operator, the sampling devices were
routinely hung in fresh air intakes, placed in other less dusty areas or placed in the
miners’ lunch bucket. In one report in the Courier Journal, a miner remembers the
only time he ever wore a dust sampling device. “T got a bad sample, and they told
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me in front of everybody that I would be carrying that thing for the rest of my life if
I didn’t get a good sample. So, I took it in the next day and set it at the breaker box
in clean air and got a good sample.” There should be no doubt in anyone’s mind
that the message from mine management to this individual was not a single incident.
These types of actions by coal operators are as old as the Dust Rule and are in fact
still oceurring today. There is no doubt in my mind, that if that miner had continued
to bring out accurate samples that were not in compliance, he would have been fired.

In one particularly incredible scenario, miners at AT. Massey Coal
Company’s Crystal Fuels mine took 45 dust samples at the mine face, the area where
the solid coal is mined. Thirty-four of those samples, or 76 percent, contained just
0.1 mg of dust per cubic meter of air sampled. This is an outcome that by all
accounts, including the opinions of experts with years of experience, is impossible
to achieve. 1 would submit to this Committee that a miner working all day in intake
air would not be able to attain such sampling results. And yet, the Union was unable
to find any investigation or inquiry by MSHA questioning the validity of these
sampling results. Let me put it bluntly: A.'T. Massey obviously and transparently
cheated on their dust sampling, but MSHA ignored these obvious “red flags.”

Despite this evidence of rampant tampering, not to mention the 23-year-old
recommendations of the Advisory Committee, coal operators are still charged with
administering the Respirable Dust Sampling Program. As a result, MSHA must bear
a major share of the blame for the current state of that Program. As I stated earlier,
the seeds for the program’s failure were apparent from the start, and those seeds have
clearly taken root. Little has changed since the Courier Journal wrote its scathing
report. The words of former Assistant Secretary for Mine Safety and Health Davitt
McAteer at the time still ring very true. McAteer stated that, “Expecting operators
to police themselves defies human nature...the system is broken.” Recognizing that
fact, McAteer was seeking to increase testing by federal inspectors and relying less
on mine operator sampling. That idea, like so many other proposals, never came to
fruition. Despite being able to concretely identify the shortcomings in the system,
MSHA has done little to remedy the most blatant problems.

I'realize that up to this point much of my testimony has focused on, what many

would consider, the distant past. However, as I will point out, those sins of the past
have never stopped plaguing the nation’s coal miners.
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Previous Congressional Hearings

On July 13, 2010 and again on March 27, 2012, 1 came before the House
Committee on Education and Labor and the House Committee on Education and the
Workforce, respectively, to discuss the disaster at Massey Energy’s Upper Big
Branch Mine South (“Upper Big Branch” or “UBB”) in Montcoal, Raleigh County,
West Virginia (attachments 18-19). While the overriding context of that testimony
dealt with the events leading up to the mine explosion and its aftermath, the
information I submitted and the testimony I gave predicted, that if action was not
taken by Congress and the Agency, we would witness the Black Lung crisis we are
discussing today. The Union has been raising the concerns routinely for years. 1
have enclosed the past several years of the UMW Journal (attachments 20-29), the
official publication of the Union, that chronicles the Union’s continual attempts to
bring these problems to the forefront of public debate. However, like so many other
efforts to protect workers, the legitimate warnings about Black Lung the Union has
raised have been ignored by industry, MSHA and Congress.

The conditions in the Upper Big Branch mine, specifically the amount of coal
dust that exploded and killed 29 miners, presents a microcosm of the dust problem
that has haunted the industry for almost two centuries. While the UBB disaster could
still provide fodder for hundreds of Congressional hearings, what is important to the
topic we are here to discuss today is that the thick layers of coal dust that filled the
entries of the UBB were not restricted only to the mine surfaces. This respirable and
deadly dust also lined the lungs of the workers at that operation, slowly but surely
killing the miners. In my 2012 testimony, I specifically referred to the fact that
autopsies performed on the miners at UBB showed the majority of those killed had
some level of Black Lung Disease. This is true of some of the youngest miners who
lost their lives in the disaster.

Further, the report issued by the Union after the disaster, Industrial Homicide,
(attachment 30, relevant pages) stated, “The fact that miners worked in such a dusty
atmosphere offers great insight into the prevalence of black lung disease in many of
the miners killed in the disaster. Of the 24 miners, between the ages of 24 and 61
whose lungs could be examined during autopsy, 17 or 71 percent, showed some
stage of black lung.” With respect to the mining practices at UBB, the report noted
that the practice of running the longwall shearer without the required water sprays

amounted to, “...reckless disregard for the law... And over the long term, exposure
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to uncontrolled coal mine dust greatly increases miners’ chances of contracting black
lung disease.”

Madam Chairman, the UBB disaster occurred on April 5, 2010. It is not
ancient history. More importantly based on the information that is available, it is
clear that this type of illegal activity on the part of many coal operators are accepted
practices in the industry. There is a clear and uninterrupted pattern of behavior on
the part of the coal industry that runs back to the earliest days of the Respirable Dust
Sampling Program. Tragically, even the spotlight shone on the issue by martyrs of
UBB could not put an end to the industry’s reckless behavior.

National Public Radio and Center for Public Integrity

In 2012, an investigation by National Public Radio (NPR) and the Center for
Public Integrity (CPI) found that the Black Lung disease has spiked in the last
decade, especially in portions of Kentucky, West Virginia and Virginia (attachment
31). NPR and CPI documented weak enforcement by federal regulators and cheating
by mining companies involving the system that is supposed to limit exposure to coal
mine dust. If you have heard this all before, you are not alone.

NPR followed up on the story in December of 2016 when it printed data
obtained from Black Lung Clinics in Central Appalachia (attachment 32). The story
demonstrates the correlation between the industry’s and the government’s failure to
curb excessive exposure to coal dust and the effects on miners” health,

NPR reported that recent studies showed that the occurrence Black Lung
disease among coal miners across the nation had skyrocketed beyond anything ever
seen before in the industry. Younger, less experienced miners were contracting the

disease at an earlier age. subjecting them to a shortened and debilitating existence
until they ultimately succumb to the ravages of the illness.

NPR reported that data from Black Lung Clinics across Appalachia, studies
from NIOSH, and information that they uncovered all came to the same conclusion:
the occurrence of Black Lung and PMF was being diagnosed in unprecedented
numbers across the region. Perhaps even more alarming, many of the individuals
contracting the disease were vounger miners with less than 20 years of mining
experience.
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The information obtained from eleven Black Lung Clinics in Pennsylvania,
West Virginia, Virginia and Ohio discovered 962 cases of the disease from 2010 to
2015. This is nearly ten times the number of cases reported by NIOSH during those
five years. NPR also stressed that the frequency rate could be even higher because
some clinics had incomplete records and other clinics refused to provide
information.

At long last, on April 23, 2014, MSHA, perhaps responding to public outcry
generated by the earlier NPR reports and pressure from the UMWA, published a
final rule titled “Lowering Miners’ Exposure to Respirable Coal Mine Dust,
Including Continuous Personal Dust Monitors.” After decades of turning a blind
eye, MSHA was finally taking some action on respirable dust. The rule became
effective on August 1, 2014, and was phased in over a two-year period. It included
a reduction in the concentration of respirable coal mine dust permitted in the mine
atmosphere from 2mg/m® to 1.5 mg/n?’, use of the personal dust monitor (PDM),
required full shift sampling of specific designated occupations (DOs) and designated
areas (DAs) and permitted MSHA to cite a mine operators for violating the law based
on a single shift sample. The Rule did not include, nor did it contemplate, including
the requirement for a separate, legally enforceable, PEL for silica.

At the time, the UMWA offered “qualified” support for the rule noting, “There
are aspects of the rule the Union believes will help lower miners’ exposure to mine
dust and reduce the chances they will contract black lung. However, there are other
issues we believe MSHA should have included in the final rule to better protect
miners.” The Union went on to state that, “The PDM is cutting edge technology,
but MSHA did not require it be used to sample all miners.” and that “MSHA
enforcement of the new rule will be critical to its ultimate success, which would be
more likely had the Agency taken over the sampling procedures.” While the Union
continues to stand by that assessment, we must face the unfortunate reality that
operator fraud and tampering along with inadequate enforcement has once again
doomed the respirable dust sampling program.

According to a report published in the September, 2018 edition of the
American Journal of Public Health, one in every ten coal miners who have worked
for at least 25 years in the industry has been identified as suffering from Black Lung
disease (attachment 33). The situation in West Virginia, Kentucky and Virginia is
much worse. NIOSH data has determined that one in five miners with two and a
half decades mining experience in central Appalachia have contracted some level of
the disease. NIOSH also noted that the number of miners diagnosed with
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progressive massive fibrosis (PMF), the most severe form of the discase, will likely
increase at the same rate in the coming years. To put this health crisis in perspective,
the number of cases of Black Lung diagnosed through 2016 in West Virginia and
Kentucky have increased over 16 percent compared to 1970. In Virginia, the same
year comparison shows an increase of over 31 percent. Doctors from the National
Institute for Occupational Safety and Health have described the incidence rates as
nothing short of an epidemic.

Armstrong Coal Company

Madam Chairman, in the event that any person on this Committee is inclined
to think that coal industry changed after the tragedies I have discussed today, I would
offer a review of a recent indictment of both the coal industry and MSHA. The case
I am referring to came to a head just last year and is currently being prosecuted by
the United States Attorney for the western District of Kentucky. A federal grand
jury indicted nine officials from the Armstrong Coal Company on charges of
conspiring to commit dust fraud. Those nine officials were Glendal “Buddy”
Harison, the Manager of all of Armstrong’s western Kentucky Mines; Charles
Barber, superintendent of the Parkway Mine; Brian Keith Casebier, Parkway Mine
safety director; Steven Demoss, Parkway Mine assistant safety director; Billie
Harold, Parkway Mine section chief, Ron Ivy, Kronos Mine safety director; John
Ellis Scott, worked in the safety department at Parkway Mine; Dwight Fulkerson,
Parkway Mine section chief and Jeremy Hackney, Parkway Mine section chief. The
grand jury charged that each individual, “...knowingly and willingly altered the
company’s required dust-sampling procedures, by circumventing the dust-sampling
regulations, submitting false samples and making false statements on dust
certification cards.” The fraud and deception occurred between January 1, 2013 and
August 8, 2015, through the time frame when MSHA’s new dust rule was being
implemented. The indictments were made public in July 2018. New charges related
to the alleged fraud were added in February of this year (attachments 34-35).

While the Union is pleased the alleged perpetrators of these crimes were
indicted, it is important to note that MSHA enforcement activity did not play a role
in initiating this case. Rather, the miners at the operation who contracted Black Lung
or were experiencing shortness of breath brought the damning information to the
attention of the Huffington Post, resulting in an investigation by the Agency. Miners
at the operation reported that the company officials at Armstrong used many of the
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same tactics that other coal operators have used since the inception of the Respirable
Dust Sampling Program. Dust pumps were hung in intake entries, company officials
falsified tests on days the mine was not even operating, workers wearing dust
sampling devices were removed from dusty areas or occupations and replaced by
miners not wearing the devices. The devices were also wrapped in cloth to restrict
dusty airflow into the pumps.

So, Madam Chairman and members of the Committee as we sit in this
beautiful hearing room, breathing in clean fresh air, I am disappointed to report that
nothing much has changed in the coal industry. There is a new respirable dust rule,
there is a new Assistant Secretary at MSHA, there is new continuous dust monitoring
devices in the nation’s mines and the industry is still willfully, knowingly and with
impunity causing the slow and horrific death of thousands of miners every year. The
dollar they put into their pocket at the expense of these miners’ lives is apparently
worth the harm they are causing.

Allow me to repeat myself; after nearly two centuries of mining coal in the
United States very little has changed.

Madam Chairman, it has been brought to my attention that at the conclusion
of this panel, the Committee intends to hear from a representative of the mining
industry and the Assistant Secretary for Mine Safety and Health Administration, Mr.
Zatezalo. 1 cannot be certain about the exact details of the testimony they will be
offering the Committee. However, based on my knowledge of this issue and from
what I have read and seen in other sources, I can confidently speculate that their
views will not align very closely with what I have stated today.

I am certain that industry will attempt to explain the continued occurrence of
Black Lung disease among today’s miners as a remnant of the past. The leftover
casualties of a time before operators became enlightened, followed the letter of the
law, and looked out for the health of the miner. There will be attempts to show this
Committee that the industry has changed and only a few rogue operators are still
placing the lives of miners at risk. I could not disagree more.

The failure of the Respirable Dust Sampling Program is apparent. There is no
question that in order to gain a competitive advantage over a competitor or increase

their profit margin, today’s mine operators will resort to the same tactics the have
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used for years to game the system. If left to their own devices and permitted to retain
control of the sampling program, coal operators will continue o expose miners to
excessive and deadly coal dust with no regard for the lives they are destroying.

The Mine Safety and Health Administration will attempt to demonstrate the
success of the Respirable Dust Sampling Program by reciting the number of dust
samples that have been taken and the percentage that are in compliance since the
inception of the new dust rule. If I am not mistaken, those figures will reflect that
between MSHA and mine operators 138,768 samples have been taken and that over
99 percent are below the Permissible Exposure Limit. The data will also show the
average concentration of these samples are at a historic low of 0.61mg/m®. The
Agency will attempt to paint the new sampling system as successful, based on this
data. Unfortunately, this data has been removed from MSHA’s web site.

From the prospective of the UMWA, based of years of experience and the
history of the industry, we simply do not accept or trust the data being presented by
the Agency. Unfortunately, the overwhelming evidence of tampering and fraud by
coal operators and the lack of adequate oversight by MSHA leaves the Union no
other choice but to dismiss this information as subjective and not scientifically
sound. Given the history of what I have recounted today, what would give this
Committee, or any reasonable observer, any confidence that the numbers cited by
MSHA are accurate?

In the end, I believe both industry and MSHA will seek to delay any attempts
to strengthen the protections afforded to miners though Congress or by rulemaking.
They will request more time to establish whether the new rule is working
sufficiently. Madam Chairman they may have more time for studies and information
gathering, but the nation’s miners do not. Additional time for miners under the
present conditions is, simply put, additional time to contract Black Lung. Time is
something miners do not have when it comes to protecting their health and safety.

It is not my intention to impugn the sincerity of the testimony any individual
will present to this Committee, although I would not hesitate to question the factual
basis for their remarks. I believe that MSHA honestly wants its Respirable Dust
Sampling Program to work. But, the Union’s views are clear on this matter. The
Program does not work. We know why. We know ways to fix it. It is time to take

action.
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After the Diagnosis

Madam Chairman, this is not the end of the problems created by the broken
Respirable Dust Sampling Program that miners are forced to work under. To the
contrary, for most miners who have contracted the disease, the difficult and deadly
process is only just beginning. The realty of the situation for miners is that rather
than accept the responsibility for their actions and seek to compensate disabled
miners and mitigate the effect of the disease, coal operators and others do everything
in their power to shirk that responsibility. It is not confined to dust sampling and
Black Lung. If the Committee had time, T could fill the congressional record with
stories of operators disclaiming responsibility for anything and everything that
happens to miners they are charged to protect. But when it comes to Black Lung, it
seems that the excuses and evasions never end. Operators will stop at nothing to
avoid paying for Black Lung benefits. It’s a sad situation that just keeps playing out
over and over again.

There are countless stories of miners who have contracted the most severe
form of Black Lung disease, PMF, but were unable to receive the benefits they were
owed. These miners are examined by medical experts from the U.S. Department of
Labor and their own doctor to confirm their worst fears only to see their employer
contest their eligibility in administrative proceedings, sometimes for decades. The
truth is that, almost without exception and despite overwhelming evidence
supporting the miner, coal operators still refuse to recognize the miners” disability.
The premise behind the operator’s decision to deny benefits is simple: The delaying
effort allows them to rely on time and money, two things most miners with the
disease don’t have. The morality of their actions is also simple: it is reprehensible.

The expense of pursuing the claim can cost the miner tens of thousands of
dollars they simply do not have and most lawyers familiar with the Black Lung legal
system know the return on their investment in time and research is meager at best.
So, after an initial filing and a series of hearings before the administrative law judge,
most miners cannot afford to continue the fight. The case is dropped, the company
wins and the miner suffers in obscurity until the disease causes their lungs to fill with
liquid and they drown.

Perhaps one reason the company wins so many Black Lung claims is a rule
employed by the Department of Labor’s Administrative Law Judges (“ALJs”), and
the Benefits Review Board that oversees those ALIJs, that denies benefits when the
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evidence supporting and the evidence refuting a claimant’s Black Lung diagnosis is
equal. Under the adversarial system created to administer of the Black Lung
Benefits Act, claimants and their former employers will each submit a certain
number of x-ray readings, a certain number of spirometry and blood gas results, and
a certain number of medical reports to prove their case. The miners will present
evidence showing they have Black Lung and are disabled. Operators will present
evidence showing they are not sick or are not disabled. As I will discuss later, the
evidence presented by operators is sometimes inaccurate or downright fraudulent.
Nonetheless, it is easy for an ALJ to look at the evidence, determine that all the
doctors involved have equally impressive credentials, and decide the evidence is
equal. And, finding the evidence is “in equipoise” those ALIJs then deny the claim.
In short, if an ALJ cannot or will not make up his or her mind about the existence of
disabling Black Lung, the miner pays the price.

Madam Chairman, in the 115th Congress, HR. 1912, was introduced by
Representative Matt Cartwright and was entitled the “Black Lung Benefits
Improvement Act.” That bill would have, among other things, changed the Black
Lung Benefits Act to state, “[i]n determining the validity of a claim under this title,
an adjudicator who finds that the evidence is evenly balanced on an issue shall
resolve any resulting doubt in the claimant’s favor and find that the claimant has met
the burden of persuasion on such issue.” That change, and other changes contained
in HR. 1912 would have been significant improvements. I would like to thank
Representative Cartwright, and the co-sponsors for their work on that bill. I would
also like to thank Senator Robert Casey, Jr. and his co-sponsors, who introduced a
similar bill in the Senate. Unfortunately, the bills were not passed and miners
continue to suffer under the current system.

Under the current circumstances, should a miner have enough resources and
find an attorney willing to accept and stick with their case to continue the fight for
benefits, the employer’s legal team relies on the passage of time to settle the case.
Miners with PMF have a limited time left on this earth. Through court hearings,
delays, appeals and any number of stalling tactics, the miners’ time is slowly drained
away as the case languishes in the system. Ultimately, the miner will suffocate and
die. But, for the mine operator and his legal team, the case is over and no benefits
are paid. It’s a win no matter what the cost in human tragedy!

Unfortunately, the truth about these despicable tactics by mine operators and
the law firms they hire with the profits from the miners’ labor is that, they work.
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A Special Place in Hell

The intervention and deceitful dealings of the operators’ lawyers, and in many
instances the less than truthful medical personnel they hire to do the companies
bidding, must also be taken into account. While miners, their lawyers and the
UMWA have always suspected that an unethical and unholy alliance came together
that would resort to whatever means necessary to defeat the miners’ claims for
benefits, the fact is, there is evidence to confirm our suspicions. It all came to light
in a report issued by CPI (attachments 36-38).

The most notorious case concerns one of the largest legal firms representing
coal companies, Jackson Kelly, PLLC and one of the most prestigious medical
institutions in the nation, Johns Hopkins University Medical Center. The two
institutions know each other well. They have worked together on Black Lung cases
for decades. Their collaboration and interaction with coal operators around the
country have been extremely damaging to miners seeking compensation for the
illness that is ravaging their bodies and destroying their lives.

Jackson Kelly has spent nearly two centuries catering to the coal industry.
This has made them the go-to law firm for the giants in the business. The firm’s
aggressive and ruthless approach to defending their coal industry clients is apparent,
but a report by CPI raised serious ethical questions about the firm’s tactics. In a very
limited review of cases handled by Jackson Kelly, CPI found at least eleven cases
that the firm was “... found to have withheld potentially relevant evidence [of Black
Lung] and, in six cases, the firm offered to pay the claim rather than turn over
documents as ordered by a judge.” In one case in particular, a miner underwent a
biopsy to determine if he was suffering from lung cancer. The tissue was examined
by a pathologist and was ruled negative for the disease. However, without the
knowledge of the miner, Jackson Kelly obtained the medical slides of the biopsy and
sent it to two pathologist the firm had previously contracted to consult on Black
Lung cases. Both reported that the tissue from the biopsy was likely complicated
Black Lung disease. The report that definitively proved the miner had Black Lung,
which only Jackson Kelly had, was suppressed, hidden away and never shared with
the miner, his doctor or his attorney at trial. The miner’s benefits were denied.

The report also discovered that, according to Jackson Kelly’s own documents,
the firm has a history of withholding evidence unfavorable to its clients and “shaped
the opinions of its reviewing doctors by providing only what they wanted them to
see.” The firm claims that they are not required to disclose such information because
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it is “attorney work product.” Meanwhile, as miners continued to suffer and die
from the incurable effects of the disease, Jackson Kelly continued to defend the
practice. In court filings, Counsel for the firm noted, “there is nothing wrong with
its approach and that its proper role is to submit evidence most favorable to its
clients.” In the end, truth be damned, miners are collateral damage in the industry
and Jackson Kelly must win no matter what the cost.

Of course, Jackson Kelly, and other company lawyers, could not subvert the
process on their own. They are lawyers, not doctors. Unfortunately, coal companies
found willing allies in white lab coats. A small unit of radiologists in one of the
nation’s most prestigious medical schools was willing to do the bidding of coal
companies in their attempts to deny miners Black Lung claims for decades. For 40
years, medical professionals at Johns Hopkins Medical Center reviewed x-rays of
miners suffering from Black Lung disease. Almost without exception these
individuals, whose x-ray interpretations cost up to 10 times the rate typically paid
for such services, have never diagnosed the most severe form of the disease, Massive
Pulmonary Fibrosis.

To get the full picture of the impact that Johns Hopkin’s Black Lung program
has had on miners across the country, you need only look at the work of one man
who ran the operation for the hospital, Dr. Paul Wheeler. Wheeler, who retired after
the story by CPI was printed, was considered by many to be a leading authority on
lung disease. With a medical degree from Harvard University, and the prestige
associated with Hopkin’s Medical Center, judges took his evaluations of patients as
gospel. Some sided with the coal company’s medical professional because he
[Wheeler] is, “...the best qualified radiologist” and stating their decisions were
because of Wheeler’s testimony noting, “I defer to Dr. Wheeler’s interpretation
because of his superior credentials.”

But, a deeper look into Wheeler’s expertise revealed some alarming problems.
The Center’s reporting found that, “In more than 1,500 cases decided since 2000 in
which Wheeler read at least one x-ray, he never found the severe form of the disease,
Complicated Coal Workers” Pneumoconiosis.” However, in more than 100 of the
cases Wheeler determined to be negative, biopsies and autopsies provided
indisputable evidence of Black Lung.

The doctor may have many reasons for his findings, beyond the fact that coal
companies are the clients. His own words seem to indicate as much. For whatever
reason, he believed miners do not have Black Lung and are being wrongfully
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compensated. He stated, “They’re getting payment for a disease that they’re
claiming is some other disease.” Wheeler generally blamed miners’ lung problems
on tuberculosis or histoplasmosis (an illness caused by a fungus in bat and bird
droppings). His arrogance, however, did not end there. He made it clear that despite
what the law says, miners should be required to prove the existence of Black Lung.
When confronted with his misinterpretation of the law, Wheeler’s contempt reached
a new level when he stated, “1 don’t care about the law.” Johns Hopkins was so
embarrassed by the report of Dr. Wheeler’s actions that it terminated its Black Lung
program.

The story by CPI was an enlightening look into the less than honorable and
sometimes unethical levels coal operators and their surrogates will go to in order to
win. Miners stand little chance of proving their case when the odds are so heavily
stacked in favor of big business and bigger money. The tragedy lives on until the
miner finally dies, but the “professionals™ who oppose them go home to comfort and
with another notch in their belt.

Madam Chairman and members of the Committee, there can be no doubt that
miners continue to suffer from the inadequacies of a system that, at almost every
turn, is stacked against them. They have known for years that the coal operators
who employ them have cheated and scammed the system. They have witnessed the
blatant fraud and outright lying by the operators whose objective has always been
more production at any cost. [ would defy anyone from the industry to bring facts
to the table that shows otherwise. Industry officials of today may be more
sophisticated and speak in nobler terms about the evolution of the industry and the
concern that they have for the miners, but they have not moved far from the coal
barons who preceded them. Their actions prove that profits continue to trump health
and safety at every tumn.

Likewise, we must all understand that MSHA’s incessant need to demonstrate
success, in spite of facts to the contrary, leaves them with little recourse to correct
their situation. This persistent need to prove that it is meeting the requirements of
the Mine Act or that the rules it has promulgated are effective, even in the face of
the fact and the testimony I have presented that proves otherwise, shows the
disconnect between the Agency and its true mission. They must know the system,
even as it exists today, is horribly broken, yet for whatever institutional reasons that
may exist, they cannot and will not admit it. This inability to conduct a thorough
and honest evaluation of its own failings and to take the necessary corrective action

continues to cost miners their lives.
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We must also find a way to curb the abuses miners suffer at the hands of some
members of the legal and medical profession. There must be a stringent standard for
those who present “expert” testimony and the admission of possible conflicts the
presenter may have for arriving at their conclusions. Finally, we must also demand
that all the facts be presented in these cases in order to be certain that the ultimate
settlement is correct and based on the scientific evidence.

Black Lung Trust Fund

Madam Chairman in January of 2017 the Department of Labor’s Office of
Workers Compensation Programs proposed major changes in regulations that
determine how the Black Lung Benefits Act (BLBA or the Act) is administered .
Among other things, the Act, “provides for the payment of benefits to coal miners
and certain of their surviving dependents on account of total disability or death due
to coal workers’ pneumoconiosis. A miner who is entitled to benefits under the
BLBA is also entitled to medical benefits.” The funding for these benefits is
generated by a federal tax assessed on each ton of coal operators produce. That
funding stream has been threatened in recent months because of the inaction of
Congress to extend that tax.

At the time, the Union strenuously objected to the changes proposed by DOL
because of the devastating effects they would have on the overall program and the
resulting benefit reductions for disabled miners. The UMWA has carefully reviewed
the Proposed Rule and is deeply concemed that in an effort to unilaterally reduce
costs, they have lost sight of what is important — the health and wellbeing of the
miners and their families. It is unclear when you examine the proposal if the DOL
is looking out for the best interest of disabled miners or trying to save money for
mine operators who are ultimately responsible for paying the medical bills of these
individuals. This is a bad proposal.

The Union is convinced that the Proposed Rule would damage the Black Lung
Program so severely that it would eventually become even more ineffective, leaving
families in these coalfield communities impoverished, and miners disabled from this
deadly disease without adequate medical care. While the DOL discussed how the
cuts they are proposing will have little impact on the health care industry as a whole,

they ignored the fact that small communities, where these services are offered, are
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not reflective of large metropolitan areas of the country. The proposal appears to be
aimed at reducing payment schedules to the point it forces providers in these areas
to stop offering services that miners are entitled to under the BLBA.

For example, the Agency claims the average cuts to the program amount to
approximately 7 percent of total benefits paid, but the decreases for some states are
drastic. In Kentucky, for instance, inpatient hospital costs in 2014 were paid at 36
percent of total billing. Under the Proposed Rule those payments would be reduced
to 26.5 percent of billing, a cut in benefit payments of almost $1.3 million per year.
In Florida, where many UMWA Members reside, the cuts would be even more
severe, from 64 percent of total billing to less than 18 percent. The most glaring
example of these draconian cuts are the payments made for outpatient hospital
services, cuts that would affect every state in the program. The DOL is proposing
reimbursement for these services at just 20 percent of current payments; a reduction
of 72 percent.

The Union would suggest that instead of trying to determine how to reduce
and perhaps eliminate these Black Lung benefits, the DOL could better spend its
time correcting the deficiencies in the program. The most glaring defect is placing
the burden on the Black Lung Trust Fund to cover the cost of benefits owed to
disabled miners by coal operators who are unwilling or unable to pay for such
benefits. This is unacceptable Madam Chairman. I submit to this Committee that
any operator who cannot pay or refuses to pay these mandatory benefits should not
be permitted to continue to mine coal and subject future workers to the hazards that
exist in the mines they operate. If they are so financially strapped or callously
indifferent to the suffering they have caused, they should be run out of the industry.

Should the actions planned by DOL become effective, miners and their
families would be left to suffer and die without the necessary medical treatment and
financial assistance they are entitled to receive. They would, once again, bear the
brunt of the mine operators’ refusal to accept their responsibility for perpetuating
this disease, and be subjected to the government’s lack of desire to require that the
owners meet their obligations. This is an infolerable situation for everyone involved
and should not be permitted to occur.

The changes contemplated by the DOL are not the only threat to the benefits

miners are owed from the Black Lung Trust Fund (Trust Fund). December 18,2018,
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was a significant day in the lives of disabled coal miners and those who may contract
Black Lung disease in the future. That date, established by Congress, as the day the
excise tax placed on every ton of coal produced in the United States would be
reduced by 55 percent. This tax is used by the federal government to provide the
revenue necessary to operate the Trust Fund. Congress set this arbitrary deadline
believing that Black Lung would be eradicated before the coal excise tax expired in
2018.

Prior to the expiration of the Coal Excise Tax, operators paid $1.10 on coal
produced underground and $.55 on surface coal. According to the Congressional
Budget Office (CBO), had the Tax been extended, the Trust Fund’s current $6 billion
debt would have been reduced to $4.5 billion by 2050. An increase of $.25 per ton
of coal would have eliminated the debt altogether. The CBO has determined that
allowing the tax to expire, as Congress did in December, will allow the debt to
explode and require a multimillion-dollar taxpayer bailout to prop up the Trust Fund
(attachment 39).

The sad fact is, no matter how far we seem to come in this country, whether
it is advances in science, technology, medicine or a host of other subjects, some
things never seem to change. I suppose many industries deny the problems they
cause, but the people who own and operate coal mines seem to be the worst. They
all argue that they should be allowed to make as much money as possible on their
investment without government interference. Then, when their actions cause major
economic or health problems, they want the government to force taxpayers to bail
them out. That is exactly what happened in the aftermath of the recession of 2008
and that is what coal operators are asking for now. They want to keep their profits
private but socialize their losses. It is time Congress told these businesses they are
responsible to pay, not the American taxpayer.

When Congress failed to pass appropriations legislation at the end of 2018, it
also failed to take the simple and necessary action to sustain the Federal Black Lung
Disability Trust Fund by changing an arbitrary date set nearly four decades ago. This
is unconscionable.

Madam Chairman, Ranking Member Byrne and the members of the
Committee there is much more that I could discuss regarding the ineffectiveness of
MSHA’s Respirable Dust Sampling Program and the misery that failure has caused
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hundreds of thousands of miners and their families. However, [ believe that the facts
that have been laid out at this hearing and the facts that have been available in the
public domain for decades are sufficient to demand action by this Committee and
ultimately by the entire United States Congress. There is no longer an alternative
and there can no longer be excuses. The carnage in the coalfields from this
preventable disease must stop.

With that goal in mind 1 would like to make the following recommendations,

on behalf of the nation’s miners. as the starting point to correct this appalling abuse
miners have faced for far too long.

1) Congress must take necessary action to require the federal Mine Safety and
Health Administration assume the responsibility for conducting all
respirable dust sampling used to ensure mine operators are in compliance
with all aspects of the Respirable Dust Sampling Program. The standard
must require that a Representative of the Secretary be present for all such
sampling for the entire duration of the sampling process.

a) This can be accomplished either through immediate Congressional
legislative action or by Congress directing MSHA to issue an
emergency temporary standard meeting this requirement.

b) Inan effort to pay for any additional financial burden this new sampling
program would impose on MSHA, Congress must require the Agency
to issue an emergency temporary standard that permits it to charge a fee
for service or any other reasonable method to recover the cost
associated with the program.

¢) Congress must direct MSHA to move immediately after the issuance of
these emergency standards to codify them into regulation by
promulgating a permanent standard that accomplishes these goals.

2) Congress must take necessary action to require the federal Mine Safety and
Health Administration promulgate an emergency temporary standard that
creates a separate Permissible Exposure Limit for silica. The Standard
must set the PEL at the current level recommended by the National
Institute for Occupational Safety and Health.
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a) This can be accomplished either through immediate Congressional
legislative action or by Congress directing MSHA tfo issue an
emergency temporary standard meeting this requirement.

b) The emergency standard must require that the PEL for silica be separate
and distinct from the Respirable Dust Standard and enforceable in
accordance with all other standards established by the Agency.

¢) MSHA must implement a sampling program for silica similar to the
current Respirable Dust Sampling Program. MSHA must be
responsible for conducting all respirable dust sampling used to ensure
mine operators are in compliance with all aspects of the silica standard.

d) Inan effort to pay for any additional financial burden this new sampling
program would impose on MSHA, Congress must require the Agency
to issue an emergency temporary standard that permits it to charge a fee
for service or any other reasonable method to recover the cost
associated with the program.

e) Congress must direct MSHA to move immediately after the issuance of
these emergency standards to codify them into regulation by
promulgating a permanent standard that accomplishes these goals.

3) Congress must take necessary action to require the federal Mine Safety and
Health Administration promulgate an emergency temporary standard that
expands the 103(f) “walk around” rights afforded miners. The standard
must permit the Representative of the Miners the right to participate in all
activity conducted by a Representative of the Secretary while on mine
property or in any activity that directly impacts the health and safety of
miners at the operation.

a) This can be accomplished either through immediate Congressional
legislative action or by Congress directing MSHA to issue an
emergency temporary standard meeting this requirement.

b) This emergency temporary standard must require the mine operator to
compensate all Representatives of the Miners who participate in such
activity at their regular pay, including applicable overtime, for all such
work performed.

31



69

¢) Congress must direct MSHA to move immediately after the issuance of
these emergency standards to codify them into regulation by
promulgating a permanent standard that accomplishes these goals.

4) Congress must take necessary action to require the federal Mine Safety and
Health Administration to address the problem of miner representation
and participation at mines not represented by a recognized labor
organization and target such mines for compliance with all aspects of
the Mine Act and all rules promulgated by the Agency to advance the
safety and health of the miners. MSHA targeting should be active in
nature, and include accident reporting, compliance history and patterns
of noncompliance with all health and safety laws. Given the
seriousness of the problem known to exist at these operations, MSHA
should immediately start auditing and appropriately targeting these
types of operations.

a) This can be accomplished either through immediate Congressional
legislative action or by Congress directing MSHA to issue an
emergency temporary standard meeting this requirement.

b) Congress must direct MSHA to move immediately after the issuance of
these emergency standards to codify them into regulation by
promulgating a permanent standard that accomplishes these goals.

5) Congress must take immediate action to restore and increase the funding
stream necessary to pay for benefits owed to coal miners from the Black
Lung Disability Trust Fund. The increase must be sufficient to pay all
disability and medical benefits, as well as retire the debt currently incurred
by the Trust Fund. Payment of the debt must be completed in a reasonable
and cost-effective time frame, not to exceed 30 years from the date of the
legislation.

This legislation must contain language that does not permit companies who
do not have the financial ability to pay for required benefits or refuse to
pay required benefits to remain in business.

In the event current mine operators are in arrears in payments to any
beneficiary for required benefits, for any reason, the legislation must
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contain language that permits the Trust Fund to recover any assets it has
expended to pay these benefits, either by garnishing the revenue of the
mine operator or if necessary attaching the mine’s assets and selling those
assets to cover the debt.

Madam Chairman I would like to take this opportunity to thank you, Ranking
Member Byme and the entire Committee for allowing me the opportunity to testify
at this extremely important hearing. The nation’s miners are some of the hardest
working, dedicated and patriotic people in this country. They have made great
sacrifices to protect and energize the nation. They are willing to continue providing
whatever is necessary to keep our nation strong and moving forward. They would
simply request that their sacrifice be rewarded with a reasonable pension, not cut
short because of Black Lung disease. Madam Chairman, the miners have waited for
Congressional action far too long. Thank you.
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Chairwoman ADAMS. Thank you, sir, and thank all of you for
your testimony.

Under committee rule 8a, we will now question witnesses under
the 5 minute rule.

I now recognize myself for 5 minutes.

Mr. Hairston, thank you again for being here, thank you for your
courage.

Can you describe to us how you discovered that you had black
lung and PMF?

Mr. HAIRSTON. First time I realized I was outside working on
a piece of equipment and it started raining, and I ran up some
steps and when I got in the bath house I couldn’t breathe. I think
I am getting ready to die. But I didn’t pay that no attention. I just
kept on working. And I was in the mine by myself one time, up on
the section carrying an oxygen tank out of the mine, when I got
down to where I needed to take it out on the tracks, I am sitting
there, laying there, couldn’t hardly breathe, trying to figure out—
it seemed like I am going to have to wait to tell my—my wife, tell
them I didn’t make it home.

Then I got pneumonia and when I went to the hospital they seen
a mass on my lung. They thought it was cancer, but they come to
found out it was black lung. After they did a biopsy on it they
showed it was complicated black lung.

Chairwoman ADAMS. Okay. So can you describe for us what it
is like to have this disease and can you tell me a little bit about
what is happening to the miners that you worked with?

Mr. HAIRSTON. When you can’t do what you want to do, when
you want to do something with your kids and you can’t—and I am
keeping one of my grandsons now that I could just watch him play
ball and I can’t even help him. Even when I try to do work, I have
got to take—go at a pace. And looking at all the other coal miners,
some of them is in worse shape than I am. Some of them, they
pretty much can’t even walk 10 feet before they have got to stop
and start to rest.

Chairwoman ADAMS. Okay. So can you tell me, when you
worked in the mines did the mine operators game the system by
keeping samplers out of the dust? And what happened when
MSHA inspectors arrived at that time?

Mr. HAIRSTON. Yes. At the one mine that I worked at we didn’t
hang the curtain until the inspector came. And most of the time,
even with the dust sampler, we either covered the hole up—when
the inspector was on section we covered the hole up until he come
around, then we pull the tape off of it so it wouldn’t take the dust
up.
The boss told us not to get no bad sample, but I knew it came
from the higher up than the boss.

So we did everything we could to keep from getting a better sam-
ple because if we got a better sample they recommend us or they
Sa(i, iff we didn’t do better we had to worry about them trying to get
rid of us.

Chairwoman ADAMS. Thank you, sir.

Dr. Cohen, the mining industry and MSHA have argued that the
alarming rise in black lung and PMF that we are seeing now is a
result of exposures 10 years ago and things may have changed for
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the better. They caution that it might be too early to take any ac-
tion.

How would you respond to that? And should we just wait 10
years or do we have enough evidence from the research that you
and others have done to act today?

Dr. COHEN. I believe we have the obligation to act today. The
evidence shows that the case numbers are still rising. We don’t
have any evidence that is plateauing or that is stopping. And I
think that we would be doing a huge disservice to wait until we
have another generation of miners with this disease to get data
from the new rules.

And as we talked about, the new rule really doesn’t address sili-
ca, (\ivhich is really a huge part of this problem, in the way that we
need to.

Chairwoman ADAMS. Thank you, sir.

I want to now recognize the Ranking Member for the purpose of
questioning the witnesses.

Mr. BYRNE. Thank you, Madam Chairwoman.

Mr. Watzman, in your testimony you discussed the fact that
MSHA does not recognize work practices of personal protection
equipment as tools to reduce a miner’s exposure to dust. Do you
think if MSHA were able to recognize these measures today it
could help to mitigate health risks, such as black lung disease?
And, if so, could you explain why?

Mr. WATZMAN. Well, I do. I do believe that the traditional ways
of limiting dust exposure in the mines is through air and water.
And there is only so much air and water we can bring into the
mines before that, in and of itself, creates unintended hazards.

If we had the ability to use personal protection there are devices
that are used in other industries that provide a continuous stream
of clean air over the miner’s breathing zone. Those are used on oc-
casion, voluntarily provided by operators, but they are not recog-
nized by MSHA.

Similarly, the ability to rotate miners who are exposed to high
concentrations of dust so that they are not exposed to the full shift.
Again, this is a practice that is used in other industries, it is recog-
nized in other industries, but the Mine Safety and Health Adminis-
tration regulations, as they are written today, don’t recognize those
practices.

Mr. BYRNE. You also mentioned in your testimony that MSHA’s
regulations should allow for worker rotation programs you just
mentioned. If you don’t mind, further explain how this works and
why this could help offer additional protections to miners.

Mr. WATZMAN. Sure, let us assume—let us talk about a miner
who is running a continuous miner. That is a machine that is cut-
ting the coal, one of the highly designated concentration areas in
a mine. Rather than exposing that miner during a full shift, if it
is an eight-hour shift, rotating provides the ability for the operator
to change out two individuals during the shift so that during the
second half of the shift the miner who was operating the machine
during the first four hours, let us say, is then moved to a less dusty
part of the mine to perform other job functions. So you are limiting
the time that the miner is exposed to the areas where there may
be high concentrations of dust.
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Mr. BYRNE. It sounds like the NIOSH x-ray surveillance pro-
gram has real potential to allow us to get a better understanding
of the prevalence and severity of black lung disease. We all want
to see the eradication of the disease. Should we consider making
the x-ray program mandatory? Is there pushback on making this
mandatory?

Mr. WATZMAN. Well, I would say it should be mandatory and
that should be a priority. It should be done tomorrow. Today, only
one-third of the miners participate in the x-ray surveillance pro-
gram. We don’t have a full understanding of the severity or the in-
cidence of disease across the industry.

But more importantly—more importantly is that without partici-
pation in that program we don’t know what the miners’ health sta-
tus is during their working career.

If we had that information and it was shared with the operators,
the operators could work with the miners to help them during their
working career to move them to less dusty parts of the mine. Right
now, we have a pre-employment physical, there is an x-ray that is
required, there is a follow-up x-ray that is required three or five
years later, and then there is no requirement during the remainder
of the miner’s working career.

This is really a health issue. It is really having more information
available to help the miner during their working career.

Mr. BYRNE. And I ask, is there pushback to this?

Mr. WATZMAN. Well, I think there are others on the panel who
that question would be more appropriately addressed to, but I can
tell you that on the occasions when I was working for the industry
and we raised this issue, there was pushback. I couldn’t under-
stand it because we were addressing this from solely a health
issue, but there was pushback.

Mr. BYRNE. Well, I will go ahead and open it up then, is there
anybody on the panel that wants to push back against the sugges-
tion Mr. Watzman made?

Mr. HATRSTON. I do.

Mr. BYRNE. Okay. Yes, sir, please.

Mr. HAIRSTON. Reasons that coal miners don’t get no x-rays is
because they scared. If they go get an x-ray when the docs come
around, they will fire them. So they are scared to take that test.
So they won’t go take them.
hMl‘;. BYRNE. All right. Mr. Watzman, do you want to respond to
that?

Mr. WATZMAN. Well, there are protections that are already
written in the law. You can’t discriminate against a miner, you
move a miner under Part 90 to a less dusty environment, no loss
of pay. There are discriminatory protections in the law. If they are
not adequate then they should be looked at, but I think we need
to get to the point where all miners are participating in this pro-
gram so that we can address their health considerations during
their working career.

Mr. BYRNE. Thank you. I appreciate your testimony.

I yield back.

Chairwoman ADAMS. Thank you very much.

We will now recognize Mr. Takano from California; 5 minutes,
sir.
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Mr. TAKANO. Thank you, Chairwoman Adams, for this very im-
portant hearing on mine safety standards and the urgent need to
protect miners from exposure to dangerous levels of silica.

Research has shown that silica dust lodges in the lungs forever—
forever. And we know this. I can barely contain my anger by cer-
tain people coming before this committee. It is much more toxic
than coal dust.

In 2016 OSHA updated their silica standards and lowered the
permissible exposure level. And even this information, even with
this information, the MSHA silica standards still have not been up-
dated. And we know this.

Mr. Hairston, I understand why people who are desperate for
their jobs, who may not know what is in the law, who may be un-
protected by labor unions, wouldn’t want to have those x-rays done.

Miners have reported that cutting rock was like being in a room
full of smoke or sitting on a cloud. We can’t afford to wait another
10 years to address this epidemic. Miners would not be dying at
these drastic levels if there was effective regulation and strong
Federal enforcement. I am hopeful that this hearing will shed light
on the issue and help us come up with effective strategies to pro-
tect miners.

Dr. Cohen, if MSHA were to require the use of end of shift moni-
toring equipment at all mines, what effect would that likely have
on worker exposure, assuming the mine operators did not game the
results?

Dr. COHEN. I think there is no doubt that it would reduce expo-
sure. It would identify tasks that are generating huge amounts of
this toxic respirable crystalline silica. You might be entering a
seam that has, you know, silica within there, cutting rock, rooftop,
or cutting other thing that would have—generate a lot of silica. I
think it would help them change their practices and reduce expo-
sure.

Mr. TAKANO. How would mines respond to that information?

Dr. COHEN. I think that they would then be able to use the en-
gineering controls that are available. I think that you can with
water and with ventilation. I think it is very possible to reduce
dust levels. And I think that those engineering controls could be
implemented and force change to organize in such a way as to re-
duce the exposure for these miners, or other alternatives could be
done. I think that information would be very useful in a very prac-
tical time period.

Mr. TAKANO. What changes could they make if they identified
higher exposures to the end of the shift?

Dr. COHEN. Then the next shifts that are working would be able
to institute these ventilation changes or institute other practices
that would reduce those exposures.

Mr. TAKANO. Dr. Cohen, how certain are you that silica is re-
sponsible for the spike in black lung diseases and black lung cases,
particularly progressive massive fibrosis or complicated black lung?
How certain are you?

Dr. COHEN. I am very certain. I think the evidence is very
strong.

Mr. TAKANO. And what evidence do you have that would allow
you to conclude that silica is the right culprit?
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Dr. COHEN. Well, I think that we have evidence on three levels.
We have the x-ray evidence that I spoke of, the pattern of disease
that is associated with silica, we now have pathology case series in
a larger series of pathology where we are looking at the tissue to
see what is the particle in the tissue. And, finally, we are actually
examining at the particle level what is the percentage and con-
centration of silica. So we are amassing evidence on many levels
that silica is an important part of this problem.

Mr. TAKANO. Thank you, Dr. Cohen.

Mr. Hairston, thank you so much for being here and sharing
your story. And I applaud you for your advocacy and the work that
you do to help other miners.

Can you speak to what changes miners and mine operators could
make if they have identified high silica exposure at the end of a
shift? What changes could they make?

Mr. HAIRSTON. Not too much, but I am telling you, when you
worked nine to ten hours a day, you don’t get out of the dust expo-
sure. If they cut back on the hours that you work and cut back on
how many days you work a week, it would help, but—almost any-
thing, because your lungs get a chance to clear out. When you work
now that you don’t—your lungs don’t never get a chance to clear.

Mr. TAKANO. What do you recommend that MSHA and Con-
gress do to ensure that silica exposure is reduced for miners? What
are your thoughts about that?

Mr. HAIRSTON. The water and the—having the air right, it
would help a lot. That would be one of the things to try to get
enough water and air up there to try to push the dust out. That
would help a lot to try to keep from getting the exposure of it.

Mr. TAKANO. Well, thank you, Mr. Hairston. I appreciate your
courage in being here today and I am sorry you are suffering from
this terrible, terrible work-related disease.

Mr. HAIRSTON. Thank you.

Mr. TAKANO. I appreciate your time.

I yield back, Madam Chair.

Chairwoman ADAMS. Thank you. We are going to yield to Mr.
DeSalnier of California for 5 minutes.

Ms. Stevens is recognized.

Mr. SCOTT. Are you going to recognize the Ranking Member?

Chairwoman ADAMS. She is not ready for that yet.

Ms. STEVENS. Thank you, Madam Chair. I am delighted to be
at this hearing in this moment.

I am from Michigan and I ran for the seat because we wanted
to stand up for the hard working men and women of this country
and our labor movement. I asked to get on this committee for the
very reason of what we are discussing here today. This sub-
committee around workforce protections and the inalienable rights
that include not dying on the job.

After declining since the 1970s, black lung disease among today’s
coal miners is back with a vengeance. It is affecting more than one
in five miners in central Appalachia and these rates are just clearly
higher than they were in the *70s. This is alarming and should im-
mediately trigger the swift involvement of our Federal Government
to allocate the resources and bring all stakeholders to the table.
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Dr. Cohen, I wanted to ask you what some of the improvements
that Congress can do to build upon the Obama Administration’s
respirable dust rule might be. And, if you don’t mind, maybe kind
of talking a little bit about that with the rule and why it hasn’t
been implemented and what we can do. We would appreciate it.

Dr. COHEN. I think that the silica standard for MSHA was sort
of on the regulatory agenda towards the end of that Administra-
tion, but time ran out and they were not able to get that enacted.
But I think we have an incredibly well researched and well docu-
mented OSHA standard for silica. Silica dust is the same whether
it is a construction worker digging a tunnel versus a miner digging
a tunnel. It is the same toxic material. There is no difference, de-
pending on which regulatory agency is covering that worker. So it
makes no sense whatsoever that we have one standard that is part
of a complex formula that doesn’t seem to be effective, and another
standard that is very straightforward, 50 micrograms per meter
cubed, action levels of 25 micrograms per meter cubed. Let us take
care of this. And it was a very long 40 year process to get that
standard. We should just adopt it for miners.

Ms. STEVENS. Thank you.

Mr. Roberts, thank you for your leadership. The mine workers—
you are an incredible leader and we are glad that you are here.

What are some of the missed opportunities happening now that
are holding us back from preventing more cases of black lung from
affecting the young workers. I think Takano kind of touched on
this, but if you could just dive in a little bit deeper for us, particu-
larly from your vantage, we would appreciate that.

Mr. ROBERTS. I think it would be helpful for the committee to
understand that when you have PMF, the most severe form of
black lung, the cure for that is a lung transplant. That is it. It cost
$1 million each. And you live about 3 years. So that is the cure.
So we are now debating whether we should do something about
this, right. So—and I don’t mean to be overly critical, but some-
times I can’t help myself after being here so many times over the
years.

First of all, we have got to place in the hands of coal miners
more power. They have absolutely no idea at the time they are
being tested for exposure to dust, how much they are in. The new
system helps with that. If you had a system that we just discussed
about end of shift silica readings, there is no guarantee that they
will know what that reading is. And a third thing about that is
there is no standard. So until we have a standard that these com-
panies have to meet, we are doing absolutely nothing by having the
end of shift review of this because coal companies will make the
decisions about whether or not they want to do something about
the amount of silica that is being presented to miners who are
working in the mines.

So we have to have more power to the miners, more rights to the
miners, and we have got to take the system out of the hands of the
people who operate the mines. And I am not here suggesting that
all coal companies are bad. I am on record here in Congress that
most coal companies want to do the right thing. But as I just point-
ed out, originally there are a lot of coal companies that do not.



77

Ms. STEVENS. Well, and there are certainly a lot of issues
where it is easy to point the finger, but that doesn’t necessarily
solve the problem.

Mr. ROBERTS. That is correct.

Ms. STEVENS. And so what you are talking about with stand-
ards, as someone who also sits on the House science committee
with oversight of the National Institute of Standards and Tech-
nologies, we know very well the importance of what standards will
bring to this, the justice and, frankly, the health outcomes.

I do a lot of hearings. I can’t think of a more important hearing
around the general health outcomes and the protections of our
workers.

So you mentioned you have been here a lot, that you have been
having this conversation on repeat. I want to let you know it is a
new day in this Congress with the leadership.

Chairwoman ADAMS. The gentlelady is out of time.

Ms. STEVENS. Thank you, Madam Chair.

Chairwoman ADAMS. Thank you.

We will now recognize Dr. Foxx from North Carolina, the Rank-
ing Member of Ed and Labor.

Mrs. FOXX. Thank you, Dr. Adams. And I want to thank our
panel members for being here today.

Mr. Watzman, mining is a vital part of the American economy
and mine workers deserve a workplace that ensures their basic
health and safety. One factor that is so difficult with black lung
disease is the latency period between a worker being exposed to
dust and the onset of the disease. In your view, are we able to
know if the recent MSHA standard, the 2014 Respirable Coal Mine
Dust Rule, is providing workers with the needed protection? And,
based on information currently available, what actions, if any,
should we be considering today?

Mr. WATZMAN. I don’t think we have enough information yet.
The Rule came into place in 2014, we have fully implemented
across the industry the continuous personal dust monitor. That in-
formation is provided to the Mine Safety and Health Administra-
tion electronically. It is tamper-proof protected when it is shared.
And based upon the information that MSHA has reported, dust lev-
els across the industry are down dramatically. That is a step in the
right direction. But I think we need to learn more over time in
terms of whether this is effective or not.

You know, it is unfortunate because of the latency period that it
takes so long to understand the effectiveness. And when the Na-
tional Academy of Sciences recently issued their report on res-
pirable dust, they pointed to that, that because of the latency pe-
riod—and it is not my words, it was their conclusions—because of
the latency period, we really don’t know whether or not dust stand-
ards are effective in a short enough period of time.

So it is a problem, but I am not sure that there is much we can
do to overcome that because of the 10- to 20- year latency period
before disease presents itself.

Mrs. FOXX. Thank you.

Mr. Watzman, you have been actively engaged in the mining in-
dustry and worked with MSHA for over 30 years. How would you
characterize the way the agency identifies priorities and addresses
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concerns? The title of today’s hearing implies the agency has been
willfully ignoring its duties. Based on your experience, is this the
case?

Mr. WATZMAN. I don’t think that is a fair characterization,
quite honestly. I think the agency does as good a job as it can
working with its stakeholders to identify priorities. They inherited
a dust rule from the prior administration. They are implementing
that dust rule, enforcing that dust rule from the prior administra-
tion. They have not turned their backs on that issue, they have not
revised the dust rule, they have not proposed revisions, as far as
I know right now, to those underlying standards. So I think that
they do a good job. Could they do a better job? I am sure we could
all point to organizations who could do a better job working with
their stakeholders, but I don’t think it is a fair characterization to
say that they have turned their back on the miners.

Mrs. FOXX. Thank you again.

Mr. Watzman, we all want to see the elimination of advanced
lung disease related to mining activities while preserving jobs that
are vital to these workers and the communities. It is clear the min-
ing industry has continued to evolve and improve practices over the
years as new information and technologies become available.

How can we continue to encourage and facilitate the creation of
additional new technology moving forward?

Mr. WATZMAN. Well, there is a barrier that needs to be over-
come. There are technology providers who provide technology out-
side the U.S. but aren’t bringing it into the U.S. This is an issue
that the Assistant Secretary talked about early in his tenure. We
need to come up with better procedures to get new technologies in-
troduced, especially in the underground coal environment. MSHA
has a very rigorous, time consuming, and expensive approval and
certification process. We need to recognize where technology is ap-
proved by international standard setting organizations, that ap-
proval should be adequate for introduction into the U.S., and I
hope that the agency is moving in that direction.

Mrs. FOXX. Thank you, Mr. Watzman. And, again, I want to
thank the panelists for being here today.

I yield back, Madam Chairwoman.

Chairwoman ADAMS. Thank you very much.

I will yield now to the gentlelady from Pennsylvania, Miss Wild.

Ms. WILD. Thank you, Madam Chair.

Mr. Hairston, good morning. I am sorry that I wasn’t here for the
oral testimony portion, but I have read your written testimony and
I appreciate it.

In a letter from November of 2018 Hal Quinn, the National Min-
ing Association CEO, stated that the “industry is committed to en-
suring that all miners who suffer from black lung receive the bene-
fits they deserve”. And in your experience, I would like to ask you,
which includes working as a coal miner for 27 years before you
were diagnosed and as vice president of the Fayette County Black
Lung Association, would you agree or disagree with Mr. Quinn’s
statement that the industry is committed to ensuring that all min-
ers who suffer from black lung receive the benefits they deserve?

Mr. HAIRSTON. I disagree.

Ms. WILD. So that hasn’t been your experience?
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Mr. HATRSTON. No.

Ms. WILD. Can you tell us a little bit about your experience in
terms of the benefits that you believe you should have received
that you haven’t?

Mr. HATRSTON. When I filed for mine, the company waited until
the last minute to even protest it. Then I think we fought mine for
2 years and Washington and Lee University wanted to help me get
mine. And most coal miners, most of them try 10, 15 years before
the ever get it. They always find some kind of way—at one time
they were hiding the x-rays, knowing that they had it, they get
these expensive hospitals to say that you ain’t got it. So it ain’t
helping us.

Ms. WILD. Let me stop you stop you there for a second because
I want to go to Dr. Cohen and ask Dr. Cohen about—well, before
I get to Dr. Cohen, let me go to Mr. Watzman.

In June of 2018 there was a Reuter’s article on the resurgence
of black lung disease and the coal industry’s opposition to main-
taining the tax rate that supports the Black Lung Disability Trust
Fund, and you were quoted as saying more often than not we are
being called upon to provide compensation for previous or current
smokers.

Mr. Watzman, can you explain that comment to Mr. Hairston or
any of his work colleagues that jeopardize their health for the ben-
efit of the coal industry? And specifically, can you provide us with
any credible medical or scientific study that backs up your claim
that smoking is the root cause of coal miners becoming disabled
and therefore qualifying for black lung benefits?

Mr. WATZMAN. I don’t have it with me, but I will provide a
study for the record that I am familiar with for your benefit.

Ms. WILD. Who authored that study, Mr. Watzman?

Mr. WATZMAN. I can’t recall off the top of my head.

Ms. WILD. And it is your position that study supports the claim
that smoking is the root cause?

Mr. WATZMAN. I don’t—I didn’t say that it was the root cause.

Ms. WILD. Well, that was my question. So you don’t have any
evidence that it—smoking is the root cause of coal miners becoming
disabled.

Mr. WATZMAN. No, I didn’t—no, I don’t.

Ms. WILD. Okay, thank you.

In addition, in June of last year the National Mining Association
distributed a fact sheet to congressional offices that asserted that
there was a “decline in medical black lung disease” and that the
reduced black lung excise tax rate was more than sufficient to pro-
vide monthly disability payments.

First of all, question, did you review and approve that fact sheet
before it was distributed?

Mr. WATZMAN. I didn’t—I was not solely responsible for it, but
I would have been involved in its development at that time.

Ms. WILD. Okay.

Dr. Cohen, I would like to turn to you. Do you care to comment
on that statement that there has been—according to the National
Mining Association’s fact sheet to congressional offices, that there
has been a decline in medical black lung disease?
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Dr. COHEN. Yeah, I think that is wrong. And I think that—I
think

Ms. WILD. And can you tell us what your evidence reveals?

Dr. COHEN. We have evidence from active working coal miners
that is part of the NIOSH Coal Workers Health Surveillance Pro-
gram that shows that the rate of disease on chest x-rays is increas-
ing, we have evidence from former miners that are applying for
black lung, including outbreaks from clinics, and then a review of
national data from the Office of Workers’ Compensation Programs,
Black Lung Benefits Program that clearly shows that the rates of
severe disease and compensated workers is increasing.

Mlsi.? WILD. And can you give us any kind—can you quantify that
at all?

Dr. COHEN. Well, I think that one of the most shocking num-
bers that from 1996 to the present, 2,500 miners have been com-
pensated for disabling progressive massive fibrosis, the most severe
form of the disease. And that curve I showed a bit earlier shows
that it is just a very steep increase as opposed to what we would
really hope for, is that under modern dust controls that we would
be decreasing and eliminating this disease.

Ms. WILD. Mr. Hairston, I hope that our committee will be able
to do something to help you all.

With that I yield back.

Chairwoman ADAMS. Thank you very much.

We will now yield to the gentleman from Texas, Mr. Wright. You
are recognized for 5 minutes.

Mr. WRIGHT. Thank you, Madam Chairwoman.

First, Mr. Hairston, I was here earlier for your opening testi-
mony and it was very compelling. And no one can know fully what
you have been through unless they have had that disease, so God
bless you and your family. I know it has been tough.

Mr. Watzman, I wanted to ask you, because this hearing kind of
underscores the difficulty that Congress has in implementing any
kind of new regulation or anything like that when you have this
time lapse that has been discussed here. If we look at car accidents
over the last 30 years, it is going to include an awful lot of acci-
dents before cars had air bags, for example.

And, so, my first question to you is how do we get a handle on
this, realizing that there has been an awful lot of improvements
made in the last 25-30 years, and yet we don’t have the data to
know exactly what the effect of that is going to be until we are fur-
ther down the road? Is there any data that is more recent that can
be applied to this?

Mr. WATZMAN. Well, we have data that becomes available as
the NIOSH x-ray surveillance program—as miners participate in
the NIOSH x-ray surveillance program and that data becomes
available. But, again, that is only a fraction of the workforce and
that is the problem, that we are looking at 30-35 percent of the
workforce.

And human nature, at least as it relates to me, tells me that if
I am not feeling well I go see my physician. But if I am feeling
well, I have no need to go to the physician. Yet, there may be an
underlying disorder that I am not aware of. And that is why we
feel so passionately as an industry or the industry feels so passion-
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ately, and I still feel that I am a part of it, that the x-ray surveil-
lance program should be made mandatory so that there is a better
understanding of the breadth of disease across the entirety of the
industry and so that operators can work with their employees to
take action to protect them during the remainder of their working
career.

Mr. WRIGHT. And you hit on another point when you mentioned
percentages because while percentages may be up, the total num-
ber of miners is down. And so if you are going to do an accurate
comparison with the past, it needs to be an apple and apple com-
parison, not an apple and orange comparison.

Mr. WATZMAN. That is correct.

Mr. WRIGHT. Right. So I just want to throw that out there that
if we are going to be making these comparisons over time, then
they need to be relevant comparisons. You don’t apply—you know,
you can talk all day long about how the percentage is up, but if
the total number is different, then it is going to skew the conclu-
sion. Isn’t that correct?

Mr. WATZMAN. That is correct.

Mr. WRIGHT. All right. Thank you very much.

And I yield back.

Chairwoman ADAMS. Thank you very much.

I will now yield to the Chair of Education and Labor, Chairman
Scott from Virginia.

Mr. SCOTT. Thank you, Madam Chair.

President Roberts, you are aware of the reporting by Howard
Berkes of National Public Radio about the epidemic of progressive
massive fibrosis that really brings us here today. And your testi-
mony calls for an emergency temporary standard for a more protec-
tive silica standard. Does your testimony call for the same standard
that NIOSH has been recommending for 40 years?

Mr. ROBERTS. I think the standard that was promulgated by
OSHA would be the standard that I would encourage this com-
mittee to take into consideration as they deliberate this issue.

If T could just elaborate slightly, you do not really need to wait
10 years to determine when a miner has been in the mines 5 years
and he has PMF that you might want to wait another 10 years, be-
cause that miner is going to be gone.

Mr. SCOTT. The Mine Safety and Health Administration,
MSHA, has the authority to issue an emergency standard when it
determines that miners are exposed to a grave danger from expo-
sure to substances or agents determined to be toxic or physically
harmful. Are miners exposed today to that grave danger?

Mr. ROBERTS. Oh, absolutely, they are exposed to grave danger
as we are sitting here today.

Mr. SCOTT. Thank you.

Dr. Cohen, we have heard reference to the 2014 improvement.
What improvements on the silica standard were made by that 2014
standard for mine workers?

Dr. COHEN. There was no specific improvement in the silica
standard in the 2014 regulations. The total dust was lowered from
2 milligrams to 1.5.

Mr. SCOTT. Well, I thought you said that silica was causing the
problem of progressive massive fibrosis?
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Dr. COHEN. It is.

Mr. SCOTT. And so the 2014 change didn’t have anything to do
with silica, is that right?

Dr. COHEN. I don’t believe that it addressed it adequately, no.

Mr. SCOTT. Now, it is my understanding, Dr. Cohen, that
NIOSH has been recommending a better standard, the same stand-
ard that applies now with OSHA, but not mine workers. Is that
right?

Dr. COHEN. That is my understanding, yes.

Mr. SCOTT. Okay. What has happened for 40 years?

Dr. COHEN. I think that it was a long process to get the new
OSHA standard through and that finally was passed. And I think
that it is just absolutely nonsensical that doesn’t apply to miners
as well. They are workers exposed to the same dust, so I think that
has to be done and should be done. And the data is there for that.

Mr. SCOTT. Mr. Hairston, you talked about the reluctance to get
x-rays. Why are people afraid to get x-rays?

Mr. HAIRSTON. They scared of getting fired.

Mr. SCOTT. And why would they be fired in light of the fact that
they have rights to be transferred?

Mr. HAIRSTON. I know a few guys right now, they got fired be-
cause they wouldn’t work in dust. They fighting right now to try
and get their jobs back.

Mr. SCOTT. And they get—they are reluctant to tell the em-
ployer because the employer—the last employer is stuck with the
Workers Compensation, is that right?

Mr. HATRSTON. Yes.

Mr. SCOTT. And so if they can get fired before they get sick,
when they might be sick, maybe they will go somewhere else and
somebody else will be responsible. Is that the danger?

Mr. HAIRSTON. Yes, sir. Because if you say something about it,
the coal company will fire you before the government can do any-
thing about it. You still got to wait for the government to do what
they got to do to get your job back. Then you got to hire a lawyer.
How many coal miners can get lawyers to fight their cases?

Mr. SCOTT. Thank you.

Now, President Roberts, you indicated that protections that
union members have that non union members don’t have in terms
of worker protections in the contract. Can you explain what you
meant?

Mr. ROBERTS. Yes. Although the law says certain things, to ex-
pect that a coal miner that doesn’t have representation at the mine
is going to exercise those rights knowing full well that at some
point in time something could happen to him and he would be dis-
charged, they do not exercise that right, they being the miners in
non union mines. Our contract, as well as the law, says we can
withdraw ourselves from any situation that we feel dangerous to
our health or any situation that we feel that could injure us. And
we exercise—we being our members—that on a frequent basis.

Mr. SCOTT. Thank you, Madam Chair.

I yield back.

Chairwoman ADAMS. Thank you, Mr. Scott.

I will now recognize Mr. Griffith from Virginia for 5 minutes, sir.
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Mr. GRIFFITH. Thank you very much. Let me thank you,
Madam Chair, and Ranking Member Byrne, and my friend, also
from Virginia, the Chairman of the full committee, Mr. Scott, for
inviting me to be a participant in this today. This is very important
to the constituents in my district. I represent the part of the hot
spot that was mentioned earlier, southwestern Virginia, and it is
important.

Mr. Hairston, I believe I heard you say that you got help from
Washington and Lee University School of Law. Is that correct?

Mr. HAIRSTON. Yes, sir.

Mr. GRIFFITH. And as a proud alumnus of that institution, I am
glad to know they are doing some good stuff. It is a good school and
they do a lot of good things.

Mr. HAIRSTON. Yes, it. They do.

Mr. GRIFFITH. And I have heard the same thing you said in
your answers to Representative Scott, to Chairman Scott were the
same as I have heard in the district, and that is people are afraid
to go get the x-rays for fear that they will be some other reason
that they lose their job.

So I am intrigued because I want to find answers to this prob-
lem. I mean I am a big supporter of coal mining, but I want to
make sure that we take care of our miners.

Mr. Watzman, you indicated that we should have a universal x-
ray system. Do you think that might solve this fear problem? I
mean if everybody has to do it—and I will tell you, it is not an
alien concept, because my mother was a school teacher, and I for-
get how many years it was, but every 3 or 5 years she had to go
and get a chest x-ray to make sure she didn’t have tuberculosis, be-
cause there was at one time a huge tuberculosis problem. So what
seems to be the resistance to having everybody get an x-ray every
so many years? And then that way you have got a better chance
of being able to help people quicker. And it is not that somebody
like Mr. Hairston be asking for the x-ray, everybody had to get it.

And, Mr. Robertson, I want your comment on that too, but Mr.
Watzman?

Mr. WATZMAN. Well, that is what we believe should be the
case, that every miner participates in a mandatory x-ray surveil-
lance program. Will that address the concerns of discrimination
and getting fired, I don’t know the answer to that. What I do know
is that will provide information to the miner and to the employer
so that they can work with them during the remainder of their
working career to protect their health as best as possible.

Mr. GRIFFITH. And I appreciate that.

Mr. Roberts, your thoughts? Because I don’t have an opinion per
se, I am just trying to learn here today.

Mr. ROBERTS. Thank you.

My view of this, and I believe that this will be the correct view,
we do not necessarily have a problem with miners getting x-rays
every 5, 6—whatever it might be years. Our problem is that we do
not think that coal companies should be privy to that information.
We have a HIPAA law that says that no one can have my medical
records and we are going to say to the coal companies, who have
got a less than stellar record in some instances here, here you go,
here is the x-rays for the people who are working—that is going
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that is going to be something that miners will resist to no end. So
I think we need to protect their privacy here.

Mr. GRIFFITH. And I am going to look forward to thinking
about that and trying to figure it out, because I also know that
sometimes a miner, even if he has a problem, won’t exercise his
rights for the same fears that he isn’t getting the x-ray for now.

The other thing I thought was intriguing today, Mr. Watzman,
was this idea of the personal—let me see if I can get it right here—
the personal protective devices. I mean I have got research from
Virginia Tech, and some researchers there have been working on
it, they agree with the silica issue, but they think there may be
other factors as well. And every mountain is a little bit different
and there are different minerals in every mine, and sometimes
even the mines that aren’t in Appalachia have high concentrations
of minerals. But if we had a personal protection device, it seems
to me if that is not too heavy or burdensome, that would eliminate
a lot of these concerns about whether it is coal, which we now
think it is not as bad as the silica—and I think that is right, based
on the science, and yet there is this research ongoing about other
things. You have said that is a good idea. You think the industry
would accept that?

Mr. WATZMAN. They are—in selective instances they are al-
ready being used voluntarily in the industry. These are devices—

Mr. GRIFFITH. Okay. And your answer is yes? Because I am
running out of time.

Mr. WATZMAN. The answer is yes.

Mr. GRIFFITH. Mr. Roberts, what do you think? Do you think
the miner would be willing to do that? Because to me that seems
like a really practical solution.

Mr. ROBERTS. It really depends on your job, Congressman. And
let me give you an example, if you don’t mind.

Mr. GRIFFITH. Yes, sir.

Mr. ROBERTS. I ran a shuttle car in about 40 inches of coal, and
you could touch the top as you ran up the—went up to the miner
to get unloaded. When you came back you couldn’t see anything on
the other side because the coal was dragging on the top. You can-
not put a shuttle car operator in an air stream helmet and expect
him to operate that shuttle car safety without running over top of
somebody. If you are in other occupations in the mine, you cannot
wear an air stream helmet. It is impossible. There are some places
you can, but in a lot of places you can’t.

Mr. GRIFFITH. Well, maybe we need research to figure out how
to make those devices a little bit less intrusive.

I will also tell you that one of the things that might tech folks
said we might want to take a look at is—Virginia Tech folks said
we might want to take a look at is the mine processing, getting the
mine ready. Because apparently the dust rules don’t apply until
you are actually mining the product, and yet you are digging
through a lot of rock to get that seam ready to be mined.

I am out of time, so I yield back.

Chairwoman ADAMS. Thank you all very much for your testi-
mony.

And I want to thank all of the witnesses on panel one for your
participation today. Certainly I learned a lot myself and certainly
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have a lot of compassion, Mr. Hairston, for what you have been
through. And hopefully we will have an opportunity and will make
a way to really provide some support.

Members of the Committee, what we have heard is very valu-
able. The committee may have some additional questions for you,
and we ask the witnesses to please respond to the questions in
writing. The hearing will be open for 14 days in order to receive
the responses. I remind my colleagues that pursuant to committee
practice, witness questions for the hearing record must be sub-
mitted to the majority committee staff or committee clerk within 7
days. The questions submitted must address the subject matter of
the hearing.

We are going to seat the second panel. Well, let us take 5 min-
utes to recess to seat the second panel.

All right, thank you all very much.

[Recess]

Chairwoman ADAMS. Our first witness on the second panel will
be Dr. John Howard. Dr. Howard is the Director of the National
Institute for Occupational Safety and Health. He has held that post
since 2009. Dr. Howard previously served as director of OSHA from
2002 to 2008. Prior to coming to OSHA Dr. Howard was chief of
the Division of Occupation Safety and Health of the California De-
partment of Industrial Relations, Labor, and Workforce Develop-
ment.

The next witness will be Dr.—

Mr. ZATEZALO. Zatezalo.

Chairwoman ADAMS.—Zatezalo, assistant secretary for the
Mine Safety and Health Administration. Prior to leading MSHA,
Dr. Zatezalo was CEO of Rhino Resources, a Kentucky coal mine
operator. He also served as chair of the Kentucky and Ohio Coal
Associations. He is a native West Virginian and he started his ca-
reer as a coal miner.

The final witness is Miss Cindy Brown Barnes, Director of Edu-
cation Workforce and Income Security for the Government Account-
ability Office. Miss Brown Barnes leads the GOA team that audited
the Department of Labor’s management of the Black Lung Dis-
ability Trust Fund. She has more than 30 years of experience per-
forming audits of Federal agencies.

Welcome to all of our witnesses. We appreciate all of the wit-
nesses for being here today and look forward to your testimony.

Let me remind the witnesses that we have read your written
statements and they will appear in full in the hearing record.

Mr. BYRNE. Madam Chairwoman?

Chairwoman ADAMS. Yes?

Mr. BYRNE. I have a parliamentary inquiry.

Chairwoman ADAMS. Yes, sir, state your parliamentary inquiry.

Mr. BYRNE. I appreciate Ms. Barnes from the GAO being here
today, but it is my understanding that she will speak on issues re-
lated to the funding of the Black Lung Disability Trust Fund, and
those issues are not within the jurisdiction of the committee. Do we
have a responsibility to limit our hearings to subjects we can ad-
dress in this committee, allowing adequate time for the other
issues?
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Chairwoman ADAMS. GOA was invited to testify because the
Black Lung Benefits Act falls squarely in the jurisdiction of this
committee and this subcommittee, including the administration of
the program by the Department of Labor. This subcommittee can
conduct oversight of the tax rate and the Trust Fund solvency even
if we cannot legislate on the tax as that falls in Ways and Means.
Indeed, Chairman Scott and Ways and Means Chairman Neal are
co-requestors of the work being performed by the GAO on the Trust
Fund solvency.

I want to remind everyone that the DOL secretary is one of the
three trustees of the Black Lung Benefits Disability Trust Fund
and GAO’s testimony is addressing not only the tax but the mal-
administration of self-insurance, the Office of Workers’ Compensa-
tion programs.

As the minority is aware, the GAO work is still underway, but
when it is complete it may be timely to hold another hearing and
ask OWCP to testify, however, GAO’s work is not expected to be
completed until the fall. And I would add that if the minority felt
it was important to have testimony here today, the minority could
have invited them to testify or made a request to the majority to
consider an additional joint witness. However, our staff did not re-
ceive a communication in reference to that.

Mr. BYRNE. Thank you for your response.

Chairwoman ADAMS. All right. Thank you.

Our final witness—I think I just introduced her. Okay, all right.

Thank you very much. We appreciate all the witnesses for being
here today and look forward to your testimony.

I do want to remind the witnesses that we have read your writ-
ten statements and they will appear in full in the hearing record.
Pursuant to committee rule 7d and committee practice, each of you
is asked to limit your oral presentation to a 5 minute summary of
your written statement.

I want to remind the witnesses that pursuant to Title 18 of the
U.S. Code Section 1001, it is illegal to knowingly and willfully fal-
sify any statement, representation, writing, document, or material
fact presented to Congress, or otherwise conceal or cover up a ma-
terial fact.

Before you begin your testimony, please remember to push the
button on the microphone in front of you so that it will turn on and
the members can hear you. And as you begin to speak the light in
front of you will turn green. After 4 minutes the light will turn yel-
low to signal that you have 1 minute remaining. When the light
turns red your 5 minutes have expired and we ask that you please
wrap up.

We will let the entire panel make their presentations before we
move to member questions. When answering a question please re-
member once again to turn your microphone on.

I will first recognize Dr. John Howard. Dr. Howard, you are rec-
ognized for 5 minutes, sir.

TESTIMONY OF JOHN HOWARD, MD, DIRECTOR, NATIONAL
INSTITUTE FOR OCCUPATIONAL SAFETY AND HEALTH

Dr. HOWARD. Good morning, Chairwoman Adams and Ranking
Member Byrne, and distinguished members of the subcommittee.
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My name is John Howard and I am the Director of the National
Institute for Occupational Safety and Health, or NIOSH, which is
part of the Centers for Disease Control and Prevention in the U.S.
Department of Health and Human Services.

I am here today to provide two brief updates. First, I will provide
an update on the science, showing how inhaling respirable crys-
talline silica contributes to U.S. coal miners developing a lung dis-
ease called pneumoconiosis. And, second, I will describe NIOSH’s
efforts to improve the technology for assessing coal miners’ expo-
zure to quartz, the form of crystalline silica found in coal mine

ust.

Quartz is the most common type of crystalline silica. During coal
mining activities rock that contains quartz can be disturbed, gener-
ating dust that contains respirable particles of crystalline silica
which miners then can inhale.

We know that when miners in certain jobs, such as roof bolting,
workers at the mine face and surface miners engage in drilling
through layers of rock covering the coal seam can develop a lung
disease called pneumoconiosis as a result of their inhalation. Spe-
cifically, miners can develop a type of pneumoconiosis called sili-
cosis. Miners can also develop coal workers’ pneumoconiosis, or
black lung disease, mixed with silicosis.

Science tells us that quartz plays a contributing role in the cur-
rent outbreak of pneumoconiosis in coal miners, particularly in the
central Appalachian region, which includes eastern Kentucky,
western Virginia, and in West Virginia. In these areas approxi-
mately 20 percent of active underground coal miners with 25 or
more years of mining tenure have evidence of pneumoconiosis.

We know this from several lines of evidence, including, one, radi-
ographic exams performed during coal workers’ health surveillance
surveys, two, Mine Safety and Health Administration inspection
data, three, interviews of coal miners with progressive massive fi-
brosis, and, four, analysis of coal workers’ lung tissue.

Timely monitoring of quartz would provide better protection for
miners. As a first step, NIOSH is researching technologies to ad-
vice the science of assessing quartz exposures in the field, specifi-
cally developing and testing a prototype for a field based rapid
quartz monitor, which I have with me today, a type of self assess-
ment tool also known as an end of shift silica monitor. The rapid
quartz monitoring prototype is based on three components, a sam-
pler, an analyzer, and a quartz concentration software calculator.

Concurrently, NIOSH is funding through its external contracts
program the development of a stand-alone near real-time contin-
uous quartz monitor for compliance sampling. Development and
certification of the near real-time continuous quartz monitor for
compliance sampling could take a decade or more, so it is not a
near-term solution for assessing quartz exposure.

Between 2016 and 2018 NIOSH conducted usability tests of the
field based prototype rapid quartz monitor, or end of shift silica
monitor, in four coal mines in West Virginia, including three un-
derground mines and one surface mine. The mines conducted the
testing in collaboration with NIOSH, collecting more than 200 area
and personal dust samples. During those tests the method used to
provide only an estimate for quartz, still the mines were able to
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use the information from the field test prototype rapid quartz mon-
itor to assess the efficacy of the dust control technology and were
able to identify occupations and tasks characterized by exposure to
high concentrations of quartz.

At this time, NIOSH is supporting MSHA evaluations of the pro-
totype to determine how well the results correlate with the analyt-
ical results provided by the standard laboratory based MSHA P-
7 approach. Sampling will be conducted in MSHA districts 2 and
3 and will be expanded to include samples from each MSHA dis-
trict across the United States.

Although the field based prototype rapid quartz monitor, or end
of shift silica monitor, shows promise as a self assessment tool for
exposure to quartz in coal mines, it is not currently ready for use
as a compliance tool.

In the meantime, more frequent quartz sampling, as opposed to
dust itself, but quartz sampling, and more frequent enhanced med-
ical surveillance would be appropriate, including retired coal min-
ers.

Thank you, Madam Chairwoman. I would be happy to answer
any questions.

[The statement of Dr. Howard follows:]



89

sERV!(‘E
&P‘“ 5 o,

y, Testimony before the Committee on
Education and Labor Subcommittee on
Workforce Protections

%h United States House of Representatives

<

of HEALTY
< @y

“Breathless and Betrayed: What is MSHA Doing to Protect
Miners from a Resurgence of Black Lung Disease?”

John Howard, MD

Director, National Institute for Occupational Safety and
Health, Centers for Disease Control and Prevention, U.S.
Department of Health and Human Services

S R
| '

BAFEN » MEALTHIER * FEOMLE"

For Release upon Delivery
Thursday, June 20, 2019
House Office Building Room 2175
10:15 a.m.




90

Statement of John Howard, M.D.
Director, National Institute for Occupational Safety and Health
Centers for Disease Control and Prevention
U.S. Department of Health and Human Services

Subcommittee on Workforce Protections
Committee on Education and Labor
U.S. House of Representatives

June 20, 2019

Good morning, Chairwoman Adams, Ranking Member Byrne, and distinguished members of the
Subcommittee. My name is John Howard and | am the Director of the National Institute for Occupational
Safety and Health, or NIOSH, which is part of the Centers for Disease Control and Prevention {CDC)
within the U.S. Department of Health and Human Services {HHS). | am here today to provide the
Subcommittee two updates. First, | will provide an update on the science supporting the contribution
that inhaling respirable crystalline silica makes to developing pneumoconiosis in U.S. coal miners.
Second, | will describe NIOSH's efforts to improve the technology for assessing coal miners’ exposures to
quartz—the form of crystalline silica found in coal mine dust (IARC, 1997},
B Science Supporting Crystalline Silica (Quartz) as a Contributing Cause of Pneumoconiosis in

U.S. Coal Miners

A, Quartz Exposure and Pneumoconiosis in Coal Miners

As mines produce coal, a variety of activities generate dust and aerosolize it. Some

airborne dust particles are small enough to remain suspended in the air for long periods of time and can
be inhaled deep into the lung. The term respirable coal mine dust or “RCMD” refers to the part of coal
mine dust that is composed of these small particles. RCMD is most commonly comprised of micron and
submicron particles of coal, quartz, pyrite, calcite, dolomite, clay minerals, and diesel particulate matter.
RCMD is generated by a number of mining activities including mining coal, loading and transporting coal,
applying rock dust {i.e., a dust composed mostly of finely milled limestone}, and most importantly for

potential quartz exposure, mining or drilling into geologic strata overlying the coal seam or interbedded
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with the coal seam. The mineralogy and particle size distribution of RCMD vary both within a single mine
and from mine to mine depending on the local geology, rock dusting practices, mining methods, and the
use of engineering controls.

Over time, inhalation of a sufficient amount of RCMD into the lungs can lead to a spectrum of
potentially disabling and sometimes fatal respiratory diseases, including pneumoconiosis—a class of
interstitial lung diseases where inhalation of dust leaves the lung stiff and fibrotic, interfering with the
body’s ability to get oxygen to the tissues {Petsonk et al., 2013). The risk of developing these
pneumoconioses is related to the cumulative amount of RCMD inhaled into the lungs over time (NIOSH,
2011). These diseases predominantly include coal workers’ pneumoconiosis (CWP), silicosis {another
type of pneumoconiosis), and mixed dust pneumoconiosis. Except in the setting of very intense RCMD
exposure, pneumoconiosis typically presents after a latency of several decades from first exposure.

Pneumoconiosis can be detected by radiographic imaging of the chest. On plain chest
radiographs, CWP and silicosis can be characterized by small opacities, more severe disease with a
higher density of small opacities, and especially severe disease characterized by large opacities called
progressive massive fibrosis (PMF). Since the lowest point seen in the mid-1990s, NIOSH surveillance of
active coal miners for pneumoconiosis using chest radiographs has identified marked increases in the
prevalence of pneumoconiosis. The most recently reported prevalence of radiographic pneumoconiosis
among active underground coal miners with 25 or more years’ tenure is about 20 percent in the regional
areas of eastern Kentucky, western Virginia, and the state of West Virginia and 5 percent in the rest of
the U.S. {Blackely, Halldin, et al., 2018). Pneumoconiosis affecting younger miners has also been
reported. PMF has increased, particularly in the three states of Central Appalachia mentioned above,
with a particularly large number of cases (n=416) identified as receiving care at three rural clinics in
western Virginia {Blackley, Reynolds, et al., 2018). There is no medical or surgical cure for
pneumoconiosis. The only approach is to prevent inhalation of respirable mineral dusts that cause

pneumoconiosis such as respirable coal mine dust and respirable crystalline silica.
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B. Quartz Exposure and Pneumoconiosis in Contemporary Coal Miners

Coal mining activities that disturb rock containing quartz can generate dust aerosols that contain
respirable crystalline silica. Inhaling excessive amounts of crystalline silica causes silicosis, a type of
pneumoconiosis {NIOSH 2002). It has been known for many years that coal miners, particularly miners in
certain jobs such as underground coal miners engaged in roof bolting, miners at the face, and surface
miners engaged in drilling through rock overburden, can develop silicosis, or CWP mixed with silicosis
{Banks et al., 1983; Vallyathan et al., 2011}.

Coal Workers’ Health Surveillance Program Data. In a 2010 publication, NIOSH investigators
thought that crystalline silica exposures were playing an important role in the increasing burden of
pneumoconiosis, and rapidly progressive pneumoconiosis, in U.S. underground coal miners (Laney et al.,
2010). They described an increasing occurrence of a specific type of radiographic abnormality associated
with silicosis, called “r-type opacities,” among underground coal miners from eastern Kentucky, western
Virginia, and West Virginia. Occurrence was higher in the 2000s relative to the 1990s and 1980s and
occurrence was higher in miners from those Appalachian states relative to the rest of the U.S. The same
pattern of findings was shown for PMF. Due to the nature of the data, a specific exposure mechanism to
explain their findings could not be established, but the authors noted that

“the continuous rise in the demand for coal, coupled with increasing productive mining

equipment has led to the depletion of the largest, most easily accessible North American

underground coal seams. These factors, and the increasing price of energy sources, have made

mining thinner seams of coal more economically feasible” {Laney et al., 2010).

Luttrell and Honaker (2012) describe how this has led to mining large amounts of rock together with
coal;

“It is not uncommon for eastern operations to experience yields under 30-35%, thereby

producing only 1 t of clean coal from three or more tons of mined product. An estimate

complied [sic] from production records supplied by coal producers suggests that the average
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yield is now less than 50% {(i.e., 49.8% 1 3.5%) for the total USA. This situation is expected to

worsen as eastern reserves become thinner and more challenging to mine...Consequently, ever

increasing amounts of rock from out-of-seam dilution are being mined...”.
in a follow-up to the 2010 publication, NIOSH investigators documented that the prevalence of rtype
opacities continued to increase in the 2010s in coal miners working in eastern Kentucky, western
Virginia, and West Virginia relative to earlier decades, and also relative to coal miners in the rest of the
U.S. (Hall et al,, 2019).

MSHA inspection Data. An evaluation of respirable dust and quartz data collected in
underground coal mines by Mine Safety and Health Administration {MSHA} mine inspectors confirms
underground coal miners’ exposure to crystalline silica {(Doney et al., 2019). Between 1982 and 2017,
over two hundred thousand quartz samples were collected across the U.S. The overall respirable quartz
geometric mean of these samples was 0.038 mg/m?, with 18.7 percent of samples exceeding MSHA's
permissible exposure limit (PEL) that reduces allowable exposures to respirable coal mine dust to ensure
exposures to no more than 0.1 mg/m?® quartz {calculated only when the percentage of quartz in
respirable coal mine dust exceeded 5 percent). The percentage of samples collected for the continuous
mine operator and helper occupational group, exceeding MSHA’s reduced respirable coal mine dust PEL
adjusted for quartz content, was 21.9 percent, and the percentage of samples exceeding the exposure
limit for the roof bolter occupational group was 19.1 percent. Mean percent quartz in respirable coal
mine dust samples for Central Appalachia [MSHA Districts 4, 5, and 12} were significantly higher than in
the rest of the U.S.

Black Lung Clinic Data. Evaluation of coal miners with PMF seen in Appalachian clinics also
supports the role for crystalline silica {(quartz) in the increase of the most severe form of
pneumoconiosis. In 2018, NIOSH investigators reported a group of 416 coal miners with PMF receiving
care at three Black Lung clinics in western Virginia (Blackley, Reynolds, et al., 2018). Later that year, the

investigators published a summary of detailed interviews with a convenience sample of 19 miners with
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PMF from these clinics (Reynolds et al., 2018). Nine were roof bolters, seven continuous miner
operators, one shuttle car operator, and two worked a combination of jobs. Eighteen reported being in
the vicinity when continuous mining machines were used to cut significant amounts of rock either to
reach coal seams or in the process of extracting them. Fourteen reported that ventilation controls were
not consistently maintained and 13 reported that RCMD was improperly sampled.

Lung Tissue Pathology Data. Further support for the contribution of crystailine silica {quartz) to
pneumoconiosis in contemporary underground coal miners in eastern Kentucky, western Virginia, and
West Virginia comes from evaluation of pathological findings in samples of lung tissue from miners in
these areas. Silicosis can be clearly differentiated from CWP by microscopic examination of lung tissues.

ina 2016 report, a group of investigators sought lung tissue samples from coal miners with
rapidly progressive pneumoconiosis (Cohen et al., 2016). They identified 13 miners with evaluable lung
samples. The longest-held jobs for eight of these miners were operating continuous mining machines.
Four miners were roof bolters, and one was a surface miner. Eleven were from West Virginia. Based on
reviews of radiographs and pathological findings in lung tissue, twelve were identified as having PMF.
On pathology examination, 11 miners were diagnosed as having silicosis and only four miners had classic
lesions of simple CWP. Polarized light microscopy of the lung tissue samples showed the presence of
large amounts of birefringent mineral dust particles consistent with crystalline silica and other minerals.
Ongoing research by these investigators, with assistance from NIOSH, is comparing lung pathology in
largely older lung samples held by NIOSH as part of the National Coal Workers’ Autopsy Study to lung
pathology findings in more recent lung samples obtained by biopsy or at the time of lung transplantation
or autopsy. One aspect of the research is to use more sophisticated techniques to characterize the
composition of particles found in the lung.

C. Conclusion
Scientific evidence to date from surveillance surveys, MSHA inspection data, clinical and

radiographic examinations, and lung tissue analysis, support the conclusion that quartz, a form of
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crystalline silica, plays a contributing role in the current outbreak of pneumoconiosis in coal miners,
particularly in eastern Kentucky, western Virginia, and in West Virginia.
1. Technology for Evaluating Coal Miners’ Exposures to Respirable Coal Mine Dust

A, Continuous Personal Dust Monitor

For several decades, NIOSH has had a major ongoing research effort in the area of

developing new technologies for monitoring coal miner exposure to respirable dust. This research led to
the development, certification, and commercialization of the continuous personal dust monitor (CPDM}
which involved close collaboration with MSHA, the mining industry, labor unions and the instrument
manufacturer--Thermo Fisher Scientific.

In 2016, MSHA, under a final rule, “Lowering Miners’ Exposure to Respirable Coal Mine Dust,
Including Continuous Personal Dust Monitors,” mandated the use of a CPDM in all active U.S.
underground coal mines. The Thermo Scientific PDM3700 is currently the only approved CPDM to
monitor exposure to RCMD. It is jointly approved for use in coal mines by MSHA and NIOSH under
criteria set forth in 30 C.F.R. part 74. The introduction of the field-based CPDM, which provides near
real-time exposure data to individual miners, was a significant advancement over the traditional
monitoring method, based on a gravimetric sampler whose dust collection sample must be sentto a
laboratory for analysis in order to obtain results, which can take several weeks. Since its introduction
into coal mines, the CPDM has significantly improved respirable coal mine dust monitoring capabilities
and compliance with MSHA coal mine dust exposure regulations. The CPDM has also proven its value as
a tool that enables miners and management to take proactive measures to immediately reduce
exposures by quickly implementing engineering controls or modifying work tasks.

B. Current Methods for Evaluating Coal Miners’ Exposures to Quartz

Although the introduction of the CPDM was a major step forward for monitoring miner
exposure to RCMD, it measures all types of respirable dust expressed as mass concentration. The CPDM

does not differentiate between the individual minerals and other components of respirable dust, and is
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therefore unable to assess miners’ exposure to quartz {a form of crystalline silica) in near real time.
Instead, quartz exposure is measured once a quarter from samples collected by MSHA for compliance
purposes. Some coal mine operators also perform quartz monitoring for self-assessment and to evaluate
the effectiveness of intervention strategies to reduce or eliminate exposure to quartz. Both MSHA and
mine operators use a gravimetric dust sampler to perform compliance and self-assessment sampling. A
compliance sample, once collected, is sent to an MSHA laboratory for analysis which can take several
days to weeks before results are reported to the mine operator. A self-assessment sample is sent to a
private sector laboratory for analysis which can also take several days to a week before results are
reported to the mine operators.
[o Efforts to Improve the Technology for Measuring Coal Miners’ Exposures to

Crystalline Silica

Timely monitoring of quartz would provide better protection for miners. NIOSH is
pursuing technologies to advance the science of rapidly assessing quartz exposures in the field through
two lines of research—one involving private sector partners, and the other involving NIOSH scientists.

1. Academic and Private Sector Research Efforts

Funding academic and private sector companies to develop novel technologies for near
real-time measurement of quartz is an important way to improve exposure assessment technology. To
stimulate this type of research, NIOSH utilizes its external contracts and grants program to accelerate
research in high-priority areas where there are critical knowledge gaps or commercialization challenges.
In September 2018, NIOSH contracted with Thermo Fisher Scientific to develop a stand-alone, near real-
time, quartz dust monitor for compliance sampling. In addition, a solicitation for New Technology Broad
Agency Announcement (BAA) contracts {(BAA 2019-Q-69532) invited proposals for new technologies that
address non-regulatory personal measurement of coal dust or quartz. As stated in the BAA solicitation,
while regulatory compliance currently requires mass-based measurement, NIOSH believes there is a

market for non-mass-based units measuring coal dust, quartz, or both, that are low enough in cost that

Page 8 of 15



97

the units can be issued to every miner to provide near real-time results. This allows miners to identify
elevated quartz levels and take immediate corrective action to prevent overexposure. NIOSH is currently
evaluating three proposals received in response to the BAA solicitation.
2. NIOSH Research Efforts
At NIOSH’s Pittsburgh and Spokane Mining Research Divisions, NIOSH has unigue

laboratory facilities and in-house research expertise that can be focused on developing a prototype for a
field-based “rapid guartz monitor” {RQM). Starting in 2012, this NIOSH research effort has focused on
developing a field-based method for rapid quartz analysis as opposed to the traditional laboratory-
based, MSHA P7 method (see Table 1). The field-based, RQM prototype is based on three components:
(1) a sumpler, which is composed of a pump, cyclone and sampling cassette; (2) a Fourier Transform
Infrared (FTIR) anolyzer; and (3) a software-based quartz concentration calculator (See Figure 1).

Specifically, the field-based RQM prototype involves a gravimetric sample collected on a filter
inside a “shoot through” cassette {(which has not been mine-tested as of this writing). The “shoot
through” cassette is specially designed for direct insertion into any one of four commercially available
portable FTIR analyzers. Once analyzed, a NIOSH-developed software program called FAST {Field
Analysis of Silica Tool} automatically calculates the quartz concentration from the FTIR spectrum and
sampling information provided by the mine operator. A test version of the NIOSH-developed FAST
software is currently available on the NIOSH website. The analytical method used by this field-based
approach-FTIR spectroscopy--is also used to conduct the laboratory-based MSHA P7 analysis for
quartz compliance sampling. Compared to the laboratory-based MSHA P7 analytical method,
preliminary laboratory studies show a relative difference of less than 15 percent on average for coal
dust samples analyzed in the laboratory using the field-based RQM prototype.

NIOSH Field Test Evaluations. Between 2016 and 2018, NIOSH conducted usability tests of the
field-based, prototype RQM at four coal mines in West Virginia, including three underground mines

operating continuous miner sections and one surface mine. The traditional sampling cassette was used
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because the specially designed “shoot through” sampling cassette, now available, was still in
development at the time of these usability tests. The mines conducted the testing in collaboration with
NIOSH, collecting more than 200 area and personal dust samples with a gravimetric sampler. While the
traditional sampling cassette used for this testing limited the accuracy of the analysis, and only provided
an estimate for quartz, the mines were still able to use the information output from the field-based
prototype ROM approach to assess the efficacy of a control technology for a continuous miner section,
and to identify occupations and tasks characterized by high concentrations of quartz.

MSHA Field Test Evaluations. At the present time, NIOSH is supporting MSHA field evaluations
of the field-based prototype ROM approach to determine how well the results correlate with the
analytical results provided by the standard, laboratory-based, MSHA P7 approach. MSHA’s Technical
Support group will collect respirable coal mine dust samples on both the traditional and the “shoot
through” cassette. The collected samples will be analyzed by MSHA using the field-based, prototype
RQM and the standard laboratory-based MSHA P7 method. Sampling will be initially conducted in MSHA
Districts 2 and 3, and will be expanded to include samples from each MSHA district across the USA.

D. Technological Readiness of the Field-Based, Prototype RQM for Compliance Use by

MSHA

The current field-based prototype ROM monitoring approach was designed as an
engineering control tool. It has the potential to be used for compliance sampling in the future, pending
further validation of the prototype method in active coal mines. These technological evaluation studies
are necessary to investigate whether or not specific characteristics of the dust present in the coal-
mining atmosphere require further refinement of the analytical technique.

The timeline for completing the field testing will be influenced by the number of samples
required to achieve a statistically representative dataset of underground coal mines in the USA. Analysis
of the results and preparation of a paper that would document the performance of the prototype would

then be completed, undergo peer and stakeholder review, and be published in a peer-reviewed
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scientific journal. Since the three components of the RQM are off-the-shelf components, no

commercialization would be needed.

An important limitation that needs to be addressed before the prototype is considered for

compliance sampling is that the field-based, prototype RQM was designed for self-assessment sampling.

It was not originally conceived and designed as a compliance tool and therefore was not designed to

include tamper-proof components. This means that the integrity of the sample cannot be guaranteed,

which it would need to be if the prototype is to be used as a compliance tool. Another consideration is

that the adoption of the field-based, prototype RQM as a compliance tool would require miners to wear

two sampling devices—one for coal dust and one for quartz—which may hinder miner acceptance.

Conclusions
A. Science Supporting Respirable Crystalline Silica as a Contributing Cause for
Pneumoconiosis in eastern Kentucky, western Virginia and West Virginia
The scientific evidence published to date demonstrates that the crystalline silica
component of respirable coal mine dust contributes to the rising prevalence of pneumoconiosis
in coal miners, particularly in eastern Kentucky, western Virginia and West Virginia.
B. Technological Readiness of the Prototype Rapid Quartz Monitor
Although showing promise as a self-assessment tool for exposure to crystalline silica in
coal mines, the field-based, prototype RQM is not currently technologically ready for use as a

compliance tool.
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Table One

where Step

where

1 | Airborne respirable dust samples are
collected on pre-weighed membrane
filters using MSHA/NIOSH approved
personal respirable dust samplers as
described in 30 CFR Part 74. After
collection, the filter capsules are
reweighed to one thousandth of a
milligram in order to determine the net
sample mass.

Mine | Airborne respirable dust samples are
collected on membrane filters using
MSHA/NIOSH approved personal respirable
dust samplers as described in 30 CFR Part
74.

Mine

Mine

Mine

Mine

Page 12 of 15



101

Figure One

Process for measuring quartz exposure using the field-based prototype RQOM approach

Step 1: Collect samples
using gravimetric samplers
equipped with a traditional
coal dust sampling cassette
{a) or a “shoot through”
cassette {b}

Step 2: Analyze samples
with a portable FTIR unit

Step 3: Calculate quartz
concentration from the
FTIR data using NIOSH FAST
software
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Chairwoman ADAMS. Thank you very much.
We will recognize assistant secretary, Mr. Zatezalo. Five min-
utes, sir.

TESTIMONY OF DAVID ZATEZALO, ASSISTANT SECRETARY OF
LABOR FOR MINE SAFETY AND HEALTH, DEPARTMENT OF
LABOR

Mr. ZATEZALO. Thank you, Madam Chairwoman Adams, Rank-
ing Member Byrne, members of the Subcommittee. Thank you for
inviting me here to testify today.

It is my honor to appear before this subcommittee and to rep-
resent President Trump, Secretary Acosta, and all 1,860 dedicated
men and women of the Mine Safety and Health Administration.

What distinguishes MSHA from other federal safety agencies is
our foundational mandate of inspecting every underground mine at
least four times per year and every surface mine at least twice. I
am pleased to report that in 2018 MSHA fulfilled that mandate
with over 37,000 inspections.

Our one MSHA initiative began last year by creating the unified
position of administrator for mine safety and health enforcement.
We evaluated all mines for distance from MSHA offices and identi-
fied 90 mines where it made sense to cross-train inspectors. The
Mine Safety and Health Academy established and revised cur-
riculum with input from the NCFLL, which represents our field
staff, and provided up to 56 hours of classroom training for those
inspectors, plus 24 hours of on-the-job training with a seasoned in-
spector.

During the six months beginning last October, inspectors with
those 90 mines spent 41 percent less travel time than previously.
Clearly, this saves taxpayer dollars, but ultimately this is about
more effectively achieving MSHA'’s core mission. Instead of spend-
ing time driving, our inspectors can spend more time on site inter-
acting with miners and observing them.

Understand that MSHA will retain specialists in their current
roles to cover specific mining conditions, such as ventilation experts
for underground coal mine inspections, which are prone to special
hazardous conditions. In keeping with our promise to the House of
Senate Appropriations Committee, MSHA’s office of accountability
will audit crossover mine inspections to ensure that enforcement
personnel adhere to MSHA’s policies and procedures.

MSHA'’s injury and fatality data show the most common cause of
fatalities is powered haulage accidents, accounting for half of fatali-
ties in recent years. We launched an initiative focusing specifically
on the three most common types of haulage fatalities, which are
mobile equipment collisions, belt conveyers, and seat belt use. Last
June, we published a request for information seeking input on
these technologies, practices, and other ways to prevent such fatali-
ties and held seven public hearings along the way. In the recently
released spring unified agenda, MSHA announced our intention to
issue a propose rule addressing powered haulage.

In addition to more strategically focusing on the day to day safe-
ty of miners, we are paying very close attention the “H” in MSHA,
which is miners’ health. MSHA continues to aggressively enforce
existing standards to ensure that miners are protected from expo-
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sure to respirable dust and quartz. I am encouraged by mine opera-
tors’ plus 99 percent compliance with the 2016 respirable coal dust
rule in controlling coal miners exposure to quartz. The number of
quartz samples collected has increased by 335 percent between
2013 and 2018. And since August of 2016 MSHA samples indicate
average quartz exposures are 75 percent below the threshold limit
on average.

This can further improve with real-time quartz monitoring, simi-
lar to CPDM technology, which NIOSH continues to develop, along
with MSHA’s collaboration. Whereas over 16 percent of quartz
samples exceeded the standard in 2008, only 1.2 percent exceeded
that standard in 2018, which is the lowest rate since MSHA began
keeping records.

Samples that exceed the standard are reviewed in senior staff
meetings. Field staff issue citations per regulations and follow up
to ensure the mine addresses the cause to avoid future
exceedances. And to compel compliance we have not hesitated to
issue 104(b) withdrawal orders.

In addition, in the 2014 Respirable Coal Mine Dust Rule, MSHA
committed to a retrospective study of the dust rule and last year
we Cilssued an RFI seeking comments on how best to structure that
study.

Due to the decades-long latency period between exposure and dis-
ease manifestation, a medically valid study cannot be completed in
the near-term, but MSHA anticipates the study will confirm that
dramatic increases in sampling and compliance translate into re-
duced black lung incidents going forward.

In May of 2019 MSHA published an RFI in its regulatory agenda
that includes both coal and metal, nonmetal, quartz, or silica
standards.

In closing, I want to inform the Subcommittee that MSHA is
more vigorously pursuing operators who refuse to pay delinquent
civil penalties. Shortly after I testified last February, we launched
an enhanced Scofflaw Initiative and I am pleased to report that so
far it has accounted for nearly $8 million that otherwise would not
have been collected.

Again, I appreciate the opportunity to discuss MSHA’s important
work with you. I look forward to answering any questions that
members of the subcommittee may have.

[The statement of Mr. Zatezalo follows:]
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Chairwoman Adams, Ranking Member Byrne, and Members of the Subcommittee, thank you for
inviting me to testify here today. It is my honor to appear before this Subcommittee and to

represent President Trump, Secretary Acosta, and all 1,868 dedicated men and women of the

Department of Labor’s Mine Safety and Health Administration.

What primarily distinguishes MSHA from other federal safety agencies is our foundational
mandate: MSHA must inspect every underground mine at least four times per year, and every
surface mine at least twice. I am pleased to report that in 2018 MSHA fulfilled that mandate,

conducting 37,065 total mandatory and non-mandatory inspections at 13,486 mines,

As I stated to the Subcommittee last February, I believe I could not manage effectively and
wisely without first examining the entire organization from top to bottom. I have now visited all
six Metal/Nonmetal District offices, all nine Coal District offices, key Technical Support
facilities, the National Mine Health and Safety Academy in West Virginia, and 49 field offices. I
have met with countless field staff in person, to give them an opportunity to voice their ideas and

concerns.
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From my travels, 1 observed that the bifurcation of Coal enforcement and Metal/Nonmetal
enforcement imposed artificial boundaries based on the materials mined, versus travel distances
between inspectors and mines. I discovered, for instance, that enforcement staff were spending
over 21% of their time traveling. To more strategically allocate MSHAs resources, we are
executing a gradual reorganization that will blur but not completely erase the lines between the

two main mining sectors.

Our “One MSHA” initiative began by creating the unified position of Administrator, Mine
Safety & Health over all of Enforcement. We then evaluated all mines for distance from MSHA
offices, and identified 90 mines where it made sense to train a coal inspector to inspect a
metal/nonmetal mine, or vice versa. The Mine Academy in Beckley, WV established and revised
our curriculum, with input from the National Council of Field Labor Locals (NCFLL), which
represents our field staff. We provided up to 56 hours of classroom training for those inspectors,

plus up to 24 hours on-the-job training with a seasoned inspector or manager.

During the six months beginning last October, inspectors for those 90 mines spent 41% less time
driving than previously. Clearly this saves taxpayer dollars on vehicles, fuel, food and lodging.
But ultimately this is about more effectively achieving MSHA’s core mission: instead of
spending time driving in a car, our inspectors can spend more time on site interacting with

miners and observing safety conditions.

Based on the success of phase one, starting July 1* we are adding 117 more mines. Understand

that MSHA will retain specialists in their current roles to cover specific mining conditions, such
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as ventilation experts inspecting underground coal mines prone to hazardous conditions like
combustible coal dust and methane inundation. In keeping our promise to House and Senate
Appropriations Committees, MSHA’s Office of Accountability will audit crossover mine

inspections to ensure that enforcement personnel adhered to MSHAs policies and procedures.

We also examined MSHAs injury and fatality data, and learned that the most common cause of
fatalities is powered haulage accidents, accounting for half of fatalities in recent years. We
faunched an initiative focusing specifically on the three most common causes of powered
haulage fatalities: mobile equipment collisions, belt conveyors, and seat belt use. Last June, we
published a request for information seeking input on technologies, practices, and other ways to
prevent such fatalities. In the recently released Spring Unified Agenda, MSHA announced our

intention to issue a proposed rule addressing powered haulage.

As a complement to enforcement, the Trump Administration recognizes the safety and health
benefits of compliance assistance. Over the past two fiscal years, MSHA has performed 8% more
compliance assistance visits, half of which were for operators with 10 or fewer employees.
Additionally, following three fire suppression system failures last September, with one fatality,
we swiftly inspected over 4,000 pieces of mobile equipment that had such systems installed, and

educated miners and operators on how to stay safe.

In addition to more strategically focusing on the day-to-day safety of miners, we are paying close
attention to the “H” in MSHA: miners’ health. MSHA continues to aggressively enforce existing

standards to ensure that operators protect miners from exposure to respirable dust and quartz. I
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am encouraged by mine operators’ current compliance with the respirable coal dust rule and
controlling coal miners’ exposure to quartz. The number of quartz samples collected increased
335% between 2013 and 2018, and since August 2016, MSHA samples indicate average quartz
exposure 75% below the limit, on average. This can improve further with real-time quartz
monitoring—similar to Continuous Personal Dust Monitor (CPDM) technology—which
National Institute for Occupational Safety and Health (NIOSH) continues to develop with
MSHA'’s collaboration. Whereas over 16% of quartz samples exceeded the standard in 2008, by
2018 only 1.2% exceeded the standard—the lowest rate since MSHA began keeping records.
Samples that exceed the standard are reviewed in senior staff meetings. Field staff issue citations
per MSHA’s regulations, and follow up to ensure that the mine addresses the root cause to avoid
future exceedances. To compel compliance, we have not hesitated to issue 104(b) withdrawal

orders.

In addition, in the 2014 Respirable Coal Mine Dust Rule, MSHA committed to a retrospective
study of the dust rule beginning February 1, 2017, and last year issued a request for information
seeking comments on how best to structure that study. Due to the typically decades-long latency
between exposure and disease, a medically valid study likely cannot be completed for a decade
or more, but MSHA anticipates the study will confirm that dramatic improvements in sampling
and compliance translate into reduced Black Lung incidence going forward. In the meantime,

MSHA is currently considering appropriate next steps to address miners’ exposures to quartz.

In closing, I want to inform the Subcommittee that MSHA is more vigorously pursuing operators

who refuse to pay delinquent civil penalties. When the Trump administration took office, MSHA
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was owed $67.1 million in delinquent safety and health penalties that had accrued over decades.
By not paying their fines, scofflaws gain a competitive advantage within the industry and create
unsafe conditions. If not pursued, scofflaws foster an impression that violators can ignore fines
with impunity. Shortly after I testified last February, we launched our enhanced Scofflaw
Initiative, and I am pleased to report that so far, it has accounted for $7.2 million that otherwise
would not have been collected—with $49.6 million in delinquent debt remaining, of which $14.9

is potentially collectible.

Again, T appreciate the opportunity to discuss MSHAs important work with you. I'look forward

to answering any questions that Members of this Subcommittee may have.
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Chairwoman ADAMS. Thank you very much.
I will recognize Miss Brown Barnes for 5 minutes, ma’am.

TESTIMONY OF CINDY S. BROWN BARNES, DIRECTOR, EDU-
CATION, WORKFORCE, AND INCOME SECURITY, GOVERN-
MENT ACCOUNTABILITY OFFICE

Ms. BROWN BARNES. Chairwoman Adams, Ranking Member
Byrne, and members of the subcommittee, thank you for inviting
me to discuss our part in ongoing work on the Black Lung Dis-
ability Trust Fund solvency and the Department of Labor’s, or
DoL’s, oversight of the program.

The Black Lung benefits program helps miners who have been
totally disabled due to black lung disease. Coal companies found
liable or the Trust Fund pays these benefits. The Trust Fund may
pay if, for example, a company goes bankrupt. A domestic coal tax
is the Trust Fund’s primary funding source.

Today I will discuss, one, the future insolvency of the Trust Fund
given the coal tax decrease and declining coal production, and, two,
provide preliminary observations regarding DoL’s oversight given
recent coal company bankruptcies.

Last year we reported that multiple factors have challenged the
finances of the Trust Fund since it was established about 40 years
ago. Its expenses have consistently exceeded its revenues, interest
payments have grown, and actions taken that were expected to im-
prove Trust Fund finances did not completely address this debt. As
a result the Trust Fund has borrowed from the Treasury almost
every year since 1979. This caused debt and interest to accumulate.

Trust fund revenue will further be challenged by the 55 percent
coal tax decrease that took effect this year and by declining coal
production into the future.

We did simulations that demonstrate that future Trust Fund rev-
enue may not be sufficient to cover beneficiary payments and ad-
ministrative costs through 2050. For example, we simulated that
Trust Fund revenues for this year would be $187 million less than
last year due to the coal tax decrease. As a result, the Trust Fund
will need to continue borrowing from the Treasury to cover its ex-
penses. When this occurs, the Federal Government is essentially
borrowing from itself and from the general taxpayer to finance ben-
efit payments to coal miners with black lung disease.

As you can see in the figure, by 2050 our simulation shows that
outstanding debt could exceed $15 billion. Even if the black lung
program stopped paying all beneficiaries this year, the debt could
still be over $6 billion by 2050 using the current coal tax rate.
However, various options, such as adjusting the coal tax and for-
giving interest or debt, could reduce future borrowing and improve
the Trust Fund’s financial position.

Our preliminary observations indicate that Trust Fund finances
have been further strained by coal operator bankruptcies. Since
2014 insolvent coal miner companies have cost the Trust Fund over
$300 million. Federal law charges the DoL. with ensuring that coal
companies have insurance to secure their black lung benefit liabil-
ities. To do so companies can ensure, meaning they must obtain ac-
ceptable collateral in an amount deemed adequate by DoL to secure
their liability. As you can see in the table, since 2014 there have
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been three bankruptcies of large self-insured coal operators that
have resulted in substantial losses to the Trust Fund. For example,
the collateral DoL required from Alpha Natural Resources was just
$12 million, although the estimated liability was about $207 mil-
lion. As a result, an estimated 685 beneficiaries will be added to
the Trust Fund with an estimated loss of nearly $185 million.
There are 22 remaining coal operators that DoL has authorized to
self-insure and many of these pose a financial risk to the Trust
Fund.

Our preliminary analysis indicates that DoL did not regularly re-
view these operators so that they could adjust collateral as needed
to protect the Trust Fund. For 10 of these companies the last re-
view occurred between 16 and 31 years ago. For 11 of these compa-
nies DoL has no estimate of their black lung liability. For compa-
nies that Dol did have liability estimates for, in some cases the
collateral was tens of millions less than their estimated liability.

In 2015, DoL stopped monitoring these self-insured coal compa-
nies. Over the past 4 years, DoL has been developing new proce-
dures for regulating self-insurance, but these procedures have not
yet been put into action.

In conclusion, the future solvency of the Trust Fund remains
bleak and DoL’s oversight challenges have left the Trust Fund vul-
nerable and exposed to additional financial risks from insolvent
coal mine operators without adequate collateral. Our ongoing work
will present opportunities for us to further examine these issues.

Thank you. This concludes my prepared statement and I would
be happy to entertain any questions.

[The statement of Ms. Brown Barnes follows:]
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BLACK LUNG BENEFITS PROGRAM

Financing and Oversight Challenges Are Adversely
Affecting the Trust Fund

What GAO Found

GAO reported in 2018 that Black Lung Disability Trust Fund (Trust Fund)
expenditures have consistently exceeded revenue, The Trust Fund borrowed
from the Department of the Treasury’s (Treasury) general fund and hence from
the taxpayer almost every year since 1979, its first compiete fiscal year, causing
debt and interest {0 accumulate. Federal law does not fimit the amount the Trust
Fund may borrow as needed to cover ifs expenditures. Trust Fund revenue will
be further limited by the coal tax rate decrease of about 55 percent that took
effect in 2019, and declining coal production, according to GAQO's simulation.
Specifically, Trust Fund revenue may not be sufficient to cover beneficiary
payments and administrative costs, from fiscal years 2020 through 2050.
Therefore, the Trust Fund couid need to continue borrowing fo cover its
expenditures—including the repayment of past debt and interest—and the Trust
Fund’s simulated cutstanding debt could exceed $15 billion by 2050 (see figure).
However, as GAQ reported in 2018, various options, such as adjusting the coal
tax and forgiving debt, could improve the Trust Fund’s financial position.

Trust Fund Simulated Outstanding Debt, Fiscal Years 2018 through 2050
Black Lung Disability Trust Fund outstanding debt (in bilfions of doflars)

° \
2018 2020 2025 2030 2038 2040 2045 2050

Source: GAO on data from the De Labor and Treasury, the Energy Information Administration,

and the Offic of Management and Budgat. | GAD-19-622T

GAOQ's prefiminary observations indicate that Trust Fund finances will be further
strained by coal operator bankruptcies. Since 2014, an estimated black lung
benefit liability of over $310 million has been transferred to the Trust Fund from
insolvent self-insured coal mine operators, according to DOL data. Federal law
generally requires that operators secure their black lung benefit liability. To do so,
operators can self-insure if they meet certain DOL conditions. As of June 2019,
there are 22 operators that are self-insured and actively mining coal, according to
DOL officials. GAQ's preliminary analysis indicates that DOL did not reguiarly
review these operators 50 that it could adjust collaterai as needed to protect the
Trust Fund. As a result, the amount of collateral DOL required from some of
these operators is tens of millions less than their most recent estimated black
lung benefit liability.
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Chairwoman Adams, Ranking Member Byrne, and Members of the
Subcommittee:

1 am pleased to be here today to highlight GAO’s prior and ongoing work
on Black Lung Disability Trust Fund (Trust Fund) solvency, and the
Department of Labor's (DOL) oversight of coal mine operator insurance
given recent operator bankruptcies.’

The Black Lung Benefits Program provides medical and cash assistance
to certain coal miners who have been totally disabled due to
pneumoconiosis, also known as black lung disease.? Their surviving
dependents may also receive assistance. Black lung benefits are
generally to be paid by liable coal mine operators. However, the Trust
Fund pays benefits in certain circumstances including in cases where no
responsible mine operator could be identified or when the liable mine
operator does not pay. The Trust Fund is financed primarily by a tax on
coal produced and sold domestically, which we refer to in this statement
as the coal tax.®

In 2018, we reported that the Trust Fund faced financial challenges and
borrowed about $1.3 billion in fiscal year 2017 from the Department of the
Treasury's (Treasury) general fund to cover its expenditures. Beginning in
2019, the rate of the coal tax—the Trust Fund's primary revenue source—
decreased by about 55 percent. The Trust Fund may also be affected by
declining future coal production, as we reported in 2018. With less
revenue from the coal tax, increased federal funding will likely be needed.
Under federal law the Trust Fund borrows from Treasury’s general fund
when necessary to cover its expenditures. Federal faw does not limit the
amount the Trust Fund may borrow from Treasury’s general fund-and
hence from the taxpayer—as needed to cover its relevant expenditures.
However, various options, such as adjusting the coal tax and forgiving
interest or debt, could reduce future borrowing and improve the Trust
Fund's financial position (see GAO-18-351).

YGAO, Black Lung Benefits Program: Options to Improve Trust Fund Finances,
GAQO-18-351 (Washington D.C: May 30, 2018).

2Black {ung is caused by breathing coal mine dust and the severity of the disease can
range from mild—with no noticeable effects on breathing—to advanced disease, which
could lead to respiratory failure and death according to the Centers for Disease Contral,
National Institute of Occupational Safety and Health.

3The coal tax is imposed on the sale of all domestic coal with two exceptions: (1} lignite
coal and (2) exported coal.
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In my testimony today, | will (1} discuss the future solvency of the Trust
Fund given the coal tax rate decrease and declining coal production, and
(2) provide preliminary observations based on ongoing work for this
committee regarding DOL’s oversight of coal mine operator insurance
given recent operator bankruptcies.

To address our first objective we drew directly from our 2018 report. In
that report we simulated, among other things, how Trust Fund debt may
change through 2050 given the coal tax rate decrease and declining coal
production.* Our simulations were based on various assumptions and
simulated Trust Fund revenues and expenditures from fiscal years 2016
through 2050. To develop these simulations, we used actual and
projection data from (1) DOL for fiscal years 2015 through 2040; (2)
Treasury's Office of Tax Analysis for fiscal years 2011 through 2015; (3)
the Department of Energy’s Energy Information Administration (EIA) for
calendar years 2015 through 2050; and (4) the Office of Management and
Budget (OMB) for fiscal year 2017. We ran each simulation multiple times
using different sets of assumptions about the number of future black lung
beneficiaries and future coal production. Doing so provided a range of
estimates about the Trust Fund’s future borrowing needs and provided
insight on the sensitivity of its overall financial position relative to its
revenues and expenditures. In this testimony, as we did in our report, we
generally present the results of a moderate set of assumptions for each
simulation.® We assessed the reliability of the data used to develop our
simulations by interviewing knowledgeable agency officials and reviewing
relevant supporting documentation describing the inputs and assumptions
used, if applicable. We also reviewed DOL, Treasury, EIA, and OMB data
for outiiers, obvious errors, or missing data. We determined that the data
were sufficiently reliable for the purposes of our report.

Qur preliminary observations regarding DOL’s oversight of coal mine
operator insurance given recent operator bankruptcies are based on
ongoing work for this committee. In conducting this work, we obtained
DOL documentation and data on black lung beneficiaries and coal mine
operators. We also reviewed refevant federal laws, regulations, policies,

4our simulations began in fiscal year 2016 because 2015 was the last complete fiscal
year for which DOL data were available when we began our review. Our simuiations
extend through fiscal year 2050 as this is the last year of EIA coal production forecast
estimates.

5eor more information on our simulation methodology and the full range of results, see
GAO-18-351.
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and guidance and interviewed DOL officials, insurance carriers and
associations, and coal mine operators, among others.®

We conducted the work on which this statement is based in accordance
with generally accepted government auditing standards. Those standards
require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions
based on our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on
our audit objectives.

Background

Black Lung Benefits

Black lung benefits include both cash assistance and medical benefits.
Maximum cash assistance payments ranged from about $660 to $1,320
per month in 2018, depending on a beneficiary’s number of dependents.”
Miners receiving cash assistance are also eligible for medical benefits
that cover the treatment of their black lung-related conditions, which may
include hospital and nursing care, rehabilitation services, and drug and
equipment charges, according to DOL documentation. DOL. estimates
that the average annual cost for medical treatment in fiscal year 2018 was
approximately $9,667 per miner.

There were about 25,600 total beneficiaries (primary and dependents)
receiving black lung benefits during fiscal year 2018 (see fig. 1).2 The
number of beneficiaries has decreased over time as a result of declining
coal mining employment and an aging beneficiary population, according

Swe did not conduct a legal analysis of the relevant bankruptey court dockets. Instead, we
relied on documentation provided by DOL to describe these bankruptcies.

"Benefit rates are set by federal law, which specifies that in the case of total disability, a
miner receives 37.5 percent of the monthly pay rate of a federal employee at grade GS-2,
step 1. Benefit levels are increased by 50 percent if the miner has one dependent, 76
percent if the miner has two dependents, and 100 percent if the miner has three or more
dependents. {f state workers' compensation benefits are less than federal black lung
benefits, then the federal benefits cover the difference. Social Security Disability Insurance
benefits are alsc reduced for recipients of black lung benefits.

Byye exciuded certain black {ung beneficiaries, which DOL refers to as Part B

beneficiaries, whose awards are generally funded from Treasury’s general fund, and not
from the Trust Fund.
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to DOL officials. Black lung beneficiaries could increase in the near term
due to the increased occurrence of black lung disease and its most
severe form, progressive massive fibrosis, particularly among
Appalachian coal miners, according to National Institute for Occupational
Safety and Heaith (NIOSH) officials.®

Figure 1: Black Lung Beneficiaries, Fiscal Years 1979 through 2018

Number of beneficiaries (in thousands)
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Source: GAO analysis of Depastment of Labor data. } GAO-19-6227
Notes: We excluded certain black lung beneficiaries, which the Di 1t of Labor refers to as Part
B beneficiaries, whose awards are generally funded from Treasury's general fund, and not the Trust
Fund.
Benefit Adjudication Black lung claims are processed by the Division of Coal Mine Workers’
Process Compensation in the Office of Workers’ Compensation Programs

(OWCP) within DOL.. Contested claims are adjudicated by DOL's Office of
Administrative Law Judges (OALJ), which issues decisions that can be

9Recent NIOSH studies have found increases in the prevalence of black lung disease
among long tenured Appalachian coal miners and have documented hundreds of miners
with the most severe form of the disease, progressive massive fibrosis, receiving care at
two clinics in Kentucky and Virginia. See D.J. Blackley, L.E. Reynolds, C. Short, R.
Carson, E. Storey, C.N. Halldin, A.S. Laney, Progressive Massive Fibrosis in Coal Miners
From 3 Clinics in Virginia, Journal of the American Medical Association, 319(5).500-501
February 6, 2018; and D.J. Blackley, J.B Crum, C.N. Halldin, £. Storey, A.S. Laney,
Resurgence of Progressive Massive Fibrosis in Coal Miners — Eastern Kentucky, 2016,
Morbidity and Mortality Weekly Report, 85:1385-1389 (December 18, 2016},
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appealed to DOL’s Benefits Review Board (BRB). " Claimants and mine
operators may further appeal these agency decisions {o the federal
courts. If an award is contested, claimants can receive interim benefits,
which are generally paid from the Trust Fund according to DOL officials.
Final awards are either funded by mine operators—who are identified as
the responsible employers of claimants—or the Trust Fund, when
responsible employers cannot be identified or do not pay. In fiscal year
2018, black lung claims had an approval rate of about 34 percent,
according to DOL data.

In 2009, we reported on the benefits adjudication process and made
several recommendations for DOL that could improve miners’ ability to
pursue claims.” An April 2015 DOL Inspector General (IG) report
followed up on DOL's progress on our recommendations and found
continuing problems and raised new concerns about the black lung claims
and appeals process. ™ For instance, the IG reported that OALJ needed
to address staff shortages, improve communication between its
headquarters and district offices, and upgrade the training provided to
judges and law clerks. ™ To further expedite claim adjudication, the IG
recommended, among other things, that OALJ begin hearing more cases
remotely using video or telephone hearings to reduce judges’ travel costs
and time.™ In fiscal year 2018, OWCP reported that it took about 335
days on average to issue a decision on a claim. This is an increase from

O or additional information on the black lung claim adjudication process see GAQ, Black
Lung Benefits Program: Administrative and Structural Changes Could Improve Miners’
Ability to Pursue Claims. GAO-10-7 (Washington, D.C.: October 30, 2008).

see GAO-10-7.

20ffice of the Inspector General-Office of Audit, U.S. Department of Labor, Report to the
Office of Workers' Compensation Program, Office of Administrative Law Judges, and
Benefits Review Board, Procedural Changes Could Reduce the Time Required to
Adjudicate Federal Black Lung Benefits Cfaims, 05-15-001-50-528 (Washington, D.C.
April 9, 2015).

Bin September 2017, the DOL iG reported that OALJ could reduce its backiog of black
fung cases by 21 percent or 28 percent by adding 3 or 6 judges. See Office of the
inspector General-Office of Audit, U.8. Department of Labor, Repott to the Office of
Administrative Law Judges, Effect of OALJ Staffing Levels on the Black Lung Case
Backlog, 05-17-003-01-060 (Washington, D.C.: September 27, 2017).

"GAO made a related recommendation in 2009 that DOL consider shortening the time
required to schedule hearings for black lung cases by examining the feasibility of using
video teleconferencing technology te streamiine the scheduling of hearings in remote
areas, see GAO-10-7.
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the average of 235 days that OWCP had reported to the DOL IG for fiscal
year 2014."°

Trust Fund Revenue and
Expenditures

Trust Fund revenue is primarily obtained from mine operators through the
coal tax. The current coal tax rates, which took effect in 2019, are $0.50
per ton of underground-mined coal and $0.25 per ton of surface-mined
coal, up to 2 percent of the sales price. Coal tax revenue is collected from
mine operators by Treasury's Internal Revenue Service and then
transferred to the Trust Fund where it is then used by DOL to pay black
fung benefits and the costs of administering the program.

Trust Fund expenditures include, among other things, black lung benefit
payments, certain administrative costs incurred by DOL and Treasury to
administer the black lung benefits program, and debt repayments. When
necessary for the Trust Fund to make relevant expenditures under federal
law, the Trust Fund borrows from the Treasury’s general fund. When this
occurs, the federal government is essentially borrowing from itself—and
hence from the taxpayer—to fund its benefit payments and other
expenditures.

Trust Fund Borrowing
Will Likely Continue
to Increase through
2050

As we reported in 2018, Trust Fund expenditures have consistently
exceeded revenue. The Trust Fund borrowed from Treasury’s general
fund almost every year since 1979, its first complete fiscal year.’® We
noted in our 2018 report that Trust Fund borrowing wouid continue to
increase through 2050 due, in part, to the planned coal tax rate decrease
of about 55 percent that took effect in 2019 and declining coal production,

We simulated the effects of the tax rate decrease on Trust Fund finances
through 2050, and reported the results of a moderate case set of
assumptions related to future coal production and prices and the number

5gee Office of the Inspector General-Office of Audit, U.S. Department of Labor, 05-15-
001-50-598.

Byvhen necessary for the Trust Fund to make relevant expenditures, funds are
appropriated to the Trust Fund as "repayable advances,” and then those advances must
be repaid with interest to the general fund of the U.S. Treasury. We refer to this process
as annual borrowing from Treasury's general fund because, for reporting purposes, we
often refer to the total amount of the repayable advances made in a particular fiscal year.
According to the Department of the Treasury, the general fund includes assets and
liabilities used fo finance the daily and long-term operations of the U.S. government as a
whole.
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of new black lung beneficiaries.’” These simulations were not predictions
of what will happen, but rather models of what could happen given certain
assumptions.

Qur moderate case simulation suggested that Trust Fund revenue may
decrease from about $485 million in fiscal year 2018 to about $298 million
in fiscal year 2019, due, in part, to the approximate 55 percent decrease
in the coal tax rate. " Our simulation, which incorporated EIA data on
future expected coal production, also showed that annual Trust Fund
revenue would fikely continue to decrease beyond fiscal year 2019 due, in
part, to declining coal production. Domestic coal production declined from
about 1.2 billion tons in 2008 to about 775 million tons in 2017, according
to EIA.™ Based on these projections, our moderate simulation showed
that Trust Fund annual revenue may continue to decrease from about
$298 million in fiscal year 2019 to about $197 million in fiscal year 2050.%°

Future simulated Trust Fund revenue would likely be insufficient to cover
combined black lung benefit payments and administrative costs,
according to our moderate case simulation. Specifically, revenue may not
be sufficient to cover beneficiary payments and administrative costs from
fiscal years 2020 through 2050 (see fig. 2). For instance, in fiscal year
2028, simulated benefit payments and administrative costs would likely
exceed simulated revenue by about $99 mitlion.*! These annual deficits
could decrease over time to about $4 million by fiscal year 2050 due, in
part, to the assumed continued net decline in total black lung
beneficiaries.??

Tour simutations began in fiscal year 2016 because fiscal year 2015 was the last
complete fiscal year for which DOL data were available when we began our review. Our
simulations extend through fiscal year 2050 because that is as far as the EIA produces
coal production forecasts which we relied on in developing our simulations relfative to
future coal tax revenue. For more information on our simulation methodology, see
GAO-18-351.

BThe simulated values for Trust Fund revenue and expenditures through 2050 are
presented in nominal dollars, meaning they are not adjusted for inflation

®ys. Department of Energy, Energy Information Administration: Annual Coal Report
2017 (Washington, D.C.. November 2018).

DThese are equivalent to about $290 million and $100 million in 2018 after adjusting for
inflation.

NThis is equivalent to about $78 miltion in 2018 after adjusting for inflation.

2This is equivalent to about $2 milfion in 2018 after adjusting for inflation.
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Figure 2: Black Lung Disability Trust Fund Simulated Revenue and Black Lung Benefit Payments and Administrative Costs
Based on Moderate Case Assumptions, Fiscal Years 2018 through 2050
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Source: GAO simutation based on data from the Diepariments of Labor and Treasury, the Energy information Administration, and the Offica of Management and Sudget. | GAO-196221

Notes: Trust Fund revenue and black lung benefit payments and administrative costs are simulated
from fiscal years 2018 through 2050 and presented in nominal dollars. Moderate case simulations
assumed that future coal production is consistent with the Energy (nformation Administration’s
reference case, which generally assumes trend improvement in known technologies, a view of
economic and demographic trends that reflects the current central views of economic forecasters and
demaographers, and that current laws and regulations affecting the energy sector are unchanged
through 2050. Moderate case simulations also assumed that future numbers of new black lung
beneficiarles evolve over time based on the average growth rate for the period from fiscal years 2003
to 2015. Given the complexities of estimating future coal production and prices and new black lung
beneficiaries, our simulations are subject to considerable uncertainty, and simulated Trust Fund
revenues and expenditures are untikely to be precise. For more information on our simulation
methodology and the full range of results, see GAO-18-351.

If Trust Fund spending on benefit payments and administrative costs
continues to exceed revenues each year, then the Trust Fund would need
to continue borrowing from Treasury’s general fund to cover those costs,
as well as borrowing to cover debt repayment. Our moderate simulation
suggested that the Trust Fund's outstanding debt could increase from
about $4.2 billion in fiscal year 2019 to about $15.4 billion in fiscal year
2050 (see fig. 3). While our moderate case simulated a $15.4 billion Trust
Fund debt in 2050, the amount could vary from about $6 billion to about
$27 billion depending, in part, on future coal production and the number
of new beneficiaries. Even if the Congress were to completely eliminate
black lung benefits as of fiscal year 2019, the Trust Fund's outstanding
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debt in fiscal year 2050 could still exceed $6.4 billion, according to our
simulation.? Eliminating black fung benefits, however, would generally
mean that coal tax revenue would be collected solely to fund the
repayment of Trust Fund debt. As we reported in 2018, other options
such as adjusting the coal tax and forgiving interest or debt, could also
reduce future borrowing and improve the Trust Fund’s financial position
(see GAD-18-351).

Figure 3: Black Lung Disability Trust Fund Simulated Principal Amount of Outstanding Debt to Treasury’s General Fund
Based on Mod. Case A i Fiscal Years 2018 through 2050
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Source: GAQ simulation based on data from the Depariments of Labor and Treasury, the Energy information Administration, and the Office of Management and Budget. | GAQ-19.622T

Notes: The principal amount of the Trust Fund's outstanding debt includes the principal amount of the
Trust Fund's legacy debt—which was refinanced following the Energy Improvement and Extension
Act of 2008 with repayment to be complete by fiscal year 2040—and the Trust Fund's annual
borrowing from Treasury’s general fund through 2050, which is simulated from fiscal years 2018
through 2060 and presented in nominal dofiars. Moderate case simulations assumed that future coal
production is consistent with the Energy Information Administration's reference case, which generally
assumes trend improvement in known technologies, a view of economic and demographic trends that
reflects the current central views of economic forecasters and demographers, and that current laws
and regulations affecting the energy sector are unchanged through 2050. Moderate case simulations
also assumed that future numbers of new black lung beneficiaries evolve over time based on the
average growth rate for the period from fiscal years 2003 to 2015. Given the complexities of
estimating future coal production and prices and new bilack iung beneficiaries, our simulations are
subject to considerable uncertainty and simulated annual borrowing is unfikely to be precise. Far
more information on our simulations methodology and the full range of resuits, see GAQ-18-351.

Z2This includes eliminating all cash assistance and medical benefits.
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Preliminary
Observations Raise
Concerns About
DOL's Oversight of
Coal Mine Operator
Insurance

Federal law generally requires that coal operators secure their black lung
benefit liability. Operators can purchase commercial insurance for this
purpose or may self-insure if they meet certain DOL conditions. For
example, self-insurers must obtain collateral in the form of an indemnity
bond, deposit or trust, or letter of credit in an amount deemed necessary
and sufficient by DOL to secure their liability, 24

DOL officials said that the collateral they required from the five self-
insured operators that filed for bankruptcy between 2014 and 2016 was
inadequate to cover their benefit liabilities. For example, the collateral
DOL required from Alpha Natural Resources was about 6 percent of its
estimated benefit liability. As a result, approximately $185 million of
estimated benefit liability was transferred to the Trust Fund, according to
DOL data. We reviewed DOL documentation related to the five operator
bankruptcies.?® Table 1 shows the bankrupt operators; the amount of
collateral each operator had at the time of bankruptcy; estimated benefit
liability at the time of bankruptcy; and estimated benefit liability and
number of beneficiaries that transferred to the Trust Fund, if applicable.
Qverall, three of these bankruptcies affected the Trust Fund, and two did
not according to DOL. DOL officials told us that the bankruptcies of Arch
Coal and Peabody Energy did not affect the Trust Fund because their
benefit liabilities were assumed by the reorganized companies after
emerging from bankruptcy.

247 Jetter of credit may only be used in conjunction with another acceptable form of
collateral.

Sye did not conduct a tegal analysis of the relevant bankruptcy court dockets. Instead,
we relied on documentation provided by DOL fo describe these bankruptcies. DOL
officials said that these were the self-insured operator bankruptcies that occurred from
2014 through 2016 that had the potential to affect the Trust Fund most in terms of total
benefit liabilities that could be transferred to the Trust Fund, depending on the outcome of
bankruptey proceedings. DOL officials also included Walter Energy, but we excluded this
company from our review because at the time of our review its bankruptcy proceeding had
not progressed enough for us to assess the potential effect on the Trust Fund.
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Table 1: Self-Insured Coal Operator Bankruptcies Reviewed, Filed from 2014 through 2016

Black lung benefit Estimated number of

Collateral at time of liability at time of Estimated transfer of beneficiaries transferred

Coal operator bankruptcy bankruptcy fiability to Trust Fund to the Trust Fund

Alpha Natural Resources  $12 milfion $206.6 miilion $184.7 mitlion 685

Arch Coal $6.9 million $90 miltion $0 0

James River Coal $0.4 miltion $63.7 million to $75.9 $62.8.million to $75 212
Company million® miltion

Patriot Coal $15 million $80 miltion $65.1 mittion 687

Peabody Energy $20 million $68.4 mitlion $0 0

Source: DOL data, as confirmed by DOL officials. | GAD-19-622T

Notes: in addition te coilateral, DOL also in some cases received other funds, such as through a
seitlement agreement. Therefore, DOL’s estimated loss to the Trust Fund may not equal estimated
biack lung benefit liability minus collateral. Estimates of operator liability and Trust Fund losses are
based on projected payments over ensuing decades on existing and future claims, according to DOL.
officials.

“DOL and operator actuaries disputed James River Coal Company's estimated benefit liabilities and
therefore DOL deveioped an estimated range of liability instead of an exact estimate.

As of June 2019, there are 22 operators that are self-insured and actively
mining coal, according to DOL officials.® To ensure that the collateral
they required from these operators was adequate to protect the Trust
Fund, DOL officials said that they periodically reauthorized them which
entailed, among other things, reviewing their most recent audited financial
statements and claims information. DOL officials said that they prepared
memos documenting these reviews and communicated with coal
operators about whether their financial circumstances warranted
increasing or decreasing their collateral. Table 2 provides information on
the 22 self-insured operators including the date of each operator's most
recent DOL reauthorization; the amount of DOL required collateral; and
the operator's most recent estimated black lung benefit liability. Should
any of these operators file for bankruptey, they could also affect the Trust
Fund because the amount of an operators' benefit liability that is not
covered by collateral could also become the responsibility of the Trust
Fund.

These include parent operators only. Subsidiaries of these operators may also be
covered.
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Table 2: Self- Operator R

ization Date, Collateral, and Estimated Benefit Liability

Setlf-insured coal operator
(from most recently reviewed
by the Department of Labor

{DOL)}, to least recently

Date of most recent Collateral required by DOL to self- Most recent estimated black

reviewed) reauthorization insure, as of September 2018 lung benefit liability

Coal operator 1 2018 $3.6 million $18.4 million, as of 12/31/2017
Coal operator 2 2015 $1.1 million No estimate available

Coal operator 3 2015 $2.5 million $2086 million, as of 8/03/2015
Coal operator 4 2014 $29.5 miflion $109 million, as of 12/31/2016
Coal operator 5 2013 $8 million No estimate available

Coal operator 6 2013 $1 miliion No estimate available

Coal operator 7 2012 $8.4 million $668,000, as of 1/1/1092
Coal operator 8 2012 $20.3 million $68.4 million, as of 4/13/2016
Coal operator 9 2012 $1 million No estimate available

Coal operator 10 2012 $15 million No estimate available

Coal operator 11 2012 $21 million $21.8 million, as of 12/31/2014
Coal operator 12 2011 $5.5 million $47 million, as of 12/31/1984
Coal operator 13 2003 $0.4 million No estimate available

Coal operator 14 2001 $0.8 million $7.8 million, as of 01/01/1983
Coal operator 15 2000 $0.4 million No estimate available

Coal operator 16 2000 $1.5 million No estimate avaifabie®

Coal operator 17 1998 $1.4 million No estimate available

Coal operator 18 1989 $29.2 million No estimate available

Ceoal operator 19 1988 $6.9 million $90 million, as of 12/31/2015
Coal operator 20 1987 $1.4 million No estimate available

Coal operator 21 1994 $7.7 million No estimate available

Coal operator 22 1988 $24.8 miflion $15.1 million, as of 1/31/2005

Source: DOL date. | GAO-19-622T

“According to DOL officials, this operator was acquired by another self-insured operator who
assumed their benefit liability.

Preliminary analysis from our ongoing work indicates that DOL did not
regularly monitor self-insured operators. Agency regulations state that
DOL may adjust the amount of collateral required from self-insured
operators when experience or changed conditions warrant. We reviewed
DOL’s most recent reauthorization memos for each of the 22 operators.
While some of these operators had been reauthorized more recently, we
found that others had not been reauthorized by DOL in decades. One
operator in particular had not been reauthorized by DOL since 1988.
Additionally, for most of these operators, DOL either did not have

Page 12 GAO-19-6227



127

estimates of their benefit liabilities, or the estimates were out of date (see
table 2).

Beginning in summer 2015, DOL officiails said that they stopped
permitting any new coal mine operators to self-insure as the agency
worked with auditors, economists, and actuaries to develop new
procedures for self-insurance. At the same time, DOL generally stopped
reauthorizing the 22 self-insured operators.?” Earlier this year, two of
these operators have filed for bankruptcy—Westmoreland Coal Company
and Cloud Peak Energy—according to DOL officials. Additionally, due to
deteriorating financial conditions, DOL recommended revoking another
operator's self-insurance authority (Murray Energy).?® However, Murray
appealed this decision and DOL postponed responding to the appeal until
their new self-insurance procedures are implemented, according to DOL
officials.

DOL's new self-insurance procedures are currently being reviewed by
OMB, and DOL officials said they did not know when they would likely be
implemented. Until such procedures are implemented, DOL cannot
ensure that the collateral it has required from self-insured operators is
adequate to protect the Trust Fund should these operators become
insolvent.

Chairwoman Adams, Ranking Member Byrne, and Members of the
Subcommittee, this concludes my prepared statement. | would be happy
o respond to any questions you may have at this time.

If you or your staff has any questions concerning this testimony, please
contact me at (202) 512-7215. Contact points for our Offices of
Congressional Relations and Public Affairs may be found on the last page
of this statement. In addition to the contact named above, Blake
Ainsworth (Assistant Director), Justin Dunieavy (Analyst in Charge),
Angeline Bickner, Alex Galuten, Courtney LaFountain, Rosemary Torres
Lerma, Kate van Gelder, Catherine Roark, and Almeta Spencer made key

27DOL officials said that they reauthorized one of the 22 self-insured operators in 2018 to
allow it to self-insure the legacy benefit liabilities of another operator that it had purchased.

BooL regulations state that the agency, with good cause shown, may revoke the
authorization of any seif-insurer.
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contributions to the testimony. Other staff who made key contributions to
the reports cited in the testimony are identified in the source products.
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The Government Accountability Office, the audit, evaluation, and investigative
arm of Congress, exists to support Congress in meeting its constitutional
responsibilities and to help improve the performance and accountability of the
federal government for the American people. GAQ examines the use of public
funds; evaluates federal programs and policies; and provides analyses,
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Chairwoman ADAMS. Thank you very much.

Under Committee Rule 8, we will now question witnesses under
the 5 minute rule.

I now recognize myself for 5 minutes.

Dr. Howard, in 1974 NIOSH recommended reducing the permis-
sible exposure limit for silica to 50 milligrams per cubic meter from
100 milligrams. Is that still the position?

Dr. HOWARD. Yes.

Chairwoman ADAMS. So are there any credible policy justifica-
tions for reducing the standard at OSHA, as was done in 20167
What is your response to that?

Dr. HOWARD. We stand by our recommendations that were
made many years ago. We were very fortunate that OSHA finally
accepted our recommendations and issued a silica rule. And we
work closely with MSHA if they so choose to develop a silica rule.

Chairwoman ADAMS. So is there excessive risk to miners at and
below the current 100 micrograms per cubic meter threshold?

Dr. HOWARD. We certainly believe that any exposure to quartz
is not a healthful thing.

Chairwoman ADAMS. So what about 50?

Dr. HOWARD. Yes, ma’am. Yes.

Chairwoman ADAMS. Okay.

Mr. Secretary, what about that? Is there any good reason why
OSHA should have one silica standard and MSHA should have an-
other that is half as protective?

Mr. ZATEZALO. Well, Madam Chairman, the laws are very dif-
ferent. While OSHA'’s silica standard, for those of you that are fa-
miliar with it, recognizes the use of personal protective equipment,
or PPE, MSHA’s specifically does not allow it for any terms of com-
pliance. And additionally, the average micrograms per cubic meter
has been at just slightly over 25 micrograms. The standard is at
100 as it has been from the inception of this legislation. The big-
gest issue in here is the prohibition against counting personal pro-
tective equipment.

Chairwoman ADAMS. So are miners—

Mr. ZATEZALO. So OSHA—what I am trying to say is that
OSHA'’s standard, while it is lower, is achieved through the use of
PPE. MSHA’s standard is not allowed to count PPE.

Chairwoman ADAMS. Okay. So are miners somehow less suscep-
tible to silica related disease than construction workers?

Mr. ZATEZALO. I am sorry?

Chairwoman ADAMS. Are miners less susceptible to silica re-
lated disease than construction workers?

Mr. ZATEZALO. They are not, and that is exactly why we en-
force that law very regularly, very rigidly. We are up 80 percent
on quartz inspections and quartz sampling in the last 10 years.
And T will tell you that every quartz sample is taken by MSHA,
not by the industry.

Chairwoman ADAMS. Okay. You have been quoted in the past
as saying that PMF cases are clearly silica problems, and other

times you said that you don’t think the science of causation is well-
defined. Which is it?
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Mr. ZATEZALO. I think PMF problems are largely contributed
to by quartz, of which silica is a component. Silica is a component
of quartz. What we actually measure is quartz.

Chairwoman ADAMS. So, okay.

Dr. Howard, do you agree with the Assistant Secretary’s state-
ment? What is your view?

Dr. HOWARD. Well, I have said that in my testimony that
quartz is the most common form of crystalline silica.

Chairwoman ADAMS. Okay. Well, thank you very much.

I am going to now recognize the Ranking Member for the pur-
pose of questioning the witnesses.

You are recognized, Mr. Byrne.

Mr. BYRNE. Thank you, Madam Chairwoman.

Secretary Zatezalo, I am glad to see you are moving forward with
a formal request for information on respirable crystalline silica. As
we have discussed here today, the National Institute of Occupa-
tional Safety and Health is working on an end of shift measuring
device, and there is additional research under way, on advanced
lung diseases related to mine activities. What type of information
from the public do you hope to gain in the request for information?

Mr. ZATEZALO. What I hope to gain from the public in this RFI
is some alternative means of using PPE to achieve a lower compli-
ance rate. Or, I am sorry, a lower threshold rate. The people who
make air stream helmets have now discontinued that. I can tell you
of mines today that are using air stream helmets voluntarily that
in the future will not be able to. There are a number of different
PPE providers, some of which we have been aware of, some of
which we have not.

So it is really the science of PPE and its current state is very
critical to achieving a lower standard as we go forward in the fu-
ture. As Cecil Roberts stated, not all miners can easily wear PPE,
depending on their job. So it is important that we actually have
some good definition around that.

What I hope to achieve in that is the segregation of a quartz
standard, as well as current information to enable us to make in-
formed decisions. And we have released that on May 22.

Mr. BYRNE. As we heard from Mr. Roberts earlier, there is real
concern about the issue of tampering with dust samples. As MSHA
is tasked with enforcing the laws and regulations impacting mining
operations, how does MSHA currently ensure there is no tampering
with the data collected from continuous personal dust monitors?

Mr. ZATEZALO. CPTMs offer a lot of tamper-proof improve-
ments. For example, if the unit sits still too long, if it is hung
somewhere its functionality is obviated. It immediately voids the
sample. So it is very good from that aspect. It can’t be moved out
of the way completely.

The second thing that we do is that data is transmitted electroni-
cally from the unit directly to MSHA. So there is no interpretation,
there is no interference.

And, thirdly, one of the more important things is that those units
give people, machine operators, and miners real-time data on what
they are actually exposed to. And this is critical to them being able
to make adjustments in how they cut and how they work through-
out the shift.
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Mr. BYRNE. You note in your testimony that the agency recently
examined injury and fatality data to determine the most common
causes of mining fatalities. Can you expand on the findings in this
area and the ongoing initiatives MSHA has launched as a result?

Mr. ZATEZALO. Certainly, sir. The most common cause of min-
ing fatalities has been power haulage for the past several years.
Power haulage is especially onerous and it is one of those events
that whereas it is very low probability, it is very high consequence.
These large pieces of equipment are very unforgiving when you col-
lide with them or when you have an interaction with them.

So we did an RFI to make sure that we knew what all the best
technologies were out there, because our laws are very archaic in
this regard, in that we essentially require when a big truck goes
into reverse that it emits a beep, beep, beep sound and that is it.
And that has not I don’t think changed since 1974-ish. And I could
be wrong on that. Maybe it was *72, but I think it was *74.

There are new technologies out there today, such as proximity
detection, such as alarms, sensors on your vehicles, such as cam-
eras, that enable operators to actually see what is going on around
them. That is the largest single cause and that is what we are ad-
dressing.

Some other things that we had last year, we had a very severe
rash of fire incidents on large pieces of equipment. Those incidents
provoked us to go ahead and do a complete inspection of all trucks
in the mining industry. We inspected over 4,000 trucks and went
through all the fire suppression on those, worked with operators to
make sure that they were up to speed. Several of them had been
installed incorrectly. So we are trying to do that in a lot of ways.
There is a compliance assistance program to make sure that people
actually can benefit from what we are doing rather than just re-
ceive citations.

Mr. BYRNE. Thank you.

I yield back, Madam Chairwoman.

Chairwoman ADAMS. Thank you very much.

I will now yield to the gentleman from California, Mr. Takano for
5 minutes, sir.

Mr. TAKANO. Thank you, Madam Chair, and thank you to our
witnesses for coming to this hearing today as we work towards en-
suring safety standards for miners.

As we all know, progressive massive fibrosis is a debilitating and
deadly disease. The levels of this disease have increased over the
past 25 years and do not show signs of abating. This is a health
epidemic and we need to act now. We have got convincing scientific
evidence to indicate that. The lives of miners are at stake. We can-
not wait another decade to address silica exposure. We already
have the data and information available to us now.

Assistant Secretary Zatezalo, when you were before this com-
mittee in 2018 you stated that you were waiting for a report from
the National Academy of Sciences and that report was released a
year ago. Please explain to members of this committee and to the
miners that MSHA is charged with protecting why you have not
updated the standards.

Mr. ZATEZALO. We have not updated the standards, sir, be-
cause when I took this oath of office to come in here, I promised
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that I would obey the laws, and part of them include the Adminis-
trative Procedures Act, sir.

Mr. TAKANO. What does that have to do—you said that you
would—you would—after receiving the National Academy of
Sciences report—that was the key thing you were waiting for.

Mr. ZATEZALO. We—we are—we are—

Mr. TAKANO. What is this—

Mr. TAKANO.—working on the National Academy of Sciences re-
port, along with NIOSH and we have worked tirelessly on it since
we began. We have increased our sampling, we have lowered the
average exposure, and we continue to do that every day. However,
sir, I do have—

Mr. TAKANO. Well, we will get more—

Mr. ZATEZALO.—procedures I have to—

Mr. TAKANO.—into what that report says. I am reclaiming my
time, sir.

You know, you said that you were collecting data on quartz and
not silica. Dr. Howard, explain the difference between quartz and
silica to me.

Dr. HOWARD. Well, I am not a mineralogist, but silica, crys-
talline silica is the most common form of quartz we find in a coal
mine.

Mr. TAKANO. So saying that he was collecting silica quartz sam-
ples and not silica seems to me a distinction that doesn’t make a
difference.

Dr. HOWARD. Potato, Potato.

Mr. TAKANO. Thank you. Thank you.

I find that testimony, you know, highly, highly deceptive Mr.
Zatezalo.

Mr. ZATEZALO. 1t is not deceptive at all, sir.

Mr. TAKANO. You think there is a difference between quartz
and silica?

Mr. ZATEZALO. There is a difference between quartz and silica.
Quartz is made up of—quartz is made up of anywhere from 60-98
percent silica. Quartz and silica are two different things.

Mr. TAKANO. I see, I see. Okay.

Mr. ZATEZALO. We use—we use measuring quartz—

Mr. TAKANO. Reclaiming my time, reclaiming my time. Sir, let
me ask my next question.

You know, the Mine and Safety and Health Administration is
failing miners. Inspecting underground mines only four times a
year does not help miners. I mean you talk about how you are in-
specting mines. Refusing to implement new technology does not
help miners. The slow walking and delaying of updating standards
does absolutely nothing to help miners. We are out of time. MSHA
needs to address the standards now.

Over a year ago the National Academy of Sciences recommended
the use of end of shift silica monitoring technology, and Dr. How-
ard just described their development of affordable technology that
enables mines to conduct end of shift monitoring of miners’ silica
expggure. What are your plans to require that this technology be
used?

Mr. ZATEZALO. Sir, that technology is not for compliance and
it will not withstand the scrutiny of a system that has to be used
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for compliance and enforcement. It is an engineering tool, not a
compliance tool.

Mr. TAKANO. Okay. Well, let us switch—I want to know—

Mr. ZATEZALO. We do not prevent anyone from using it.

Mr. TAKANO. I want to know if you can explain with all the
work that NIOSH, OSHA, and the National Academy of Sciences
and MSHA have done regarding the hazards of silica over the last
40 years why you are starting the process with a request for infor-
mation, the RFI, the earliest baby step of the regulatory process,
rather than going directly to a formal proposal.

Mr. ZATEZALO. It is the process that I understand I am re-
quired to follow, sir.

Mr. TAKANO. It is my understanding that you don’t have to
start with an RFI, that you could go directly to a formal proposal
given all the information we already have.

Mr. ZATEZALO. Given that the average exposure is already half
of what OSHA’s limit is, it would seem to me that an emergency
standard would be uncalled for.

Mr. TAKANO. Okay. All right. Well, I—it is a—I think that we
have an ample amount of information already as I cited.

Should Congress amend the Act to make a knowing violation of
mandatory safety and health standard, which recklessly endangers
the health of a—or safety of a miner a felony?

Mr. ZATEZALO. I do not understand your question.

Mr. TAKANO. Should Congress amend the Mine Act to make a
knowing violation of a mandatory safety and health standard,
Whigh recklessly endangers the health or safety of a miner, a fel-
ony?

Mr. ZATEZALO. As I have said to you last year, sir, that is Con-
gress’ discretion.

Mr. TAKANO. Today, as you know, it is a mere misdemeanor.
Would that deter such conduct as we saw in the Upper Big Branch
mine where 29 miners were killed on April 5, 2010.

Mr. ZATEZALO. Difficult for me to say that, sir.

Mr. TAKANO. All right.

Well, thank you very much for your testimony. I yield back.

Chairwoman ADAMS. Thank you very much.

The gentleman from Virginia, Mr. Cline is recognized for 5 min-
utes.

Mr. CLINE. Thank you, Madam Chair. I thank the witnesses for
being here.

The mining industry contributes greatly to our economy and to
our energy security, and as we know, miners have made many sac-
rifices and it is important that we support them. Industry has been
making changes to better protect and monitor the health of their
nilliners and we should be looking for ways to further encourage
this.

In my home district, Washington and Lee School of Law has an
advanced administrative litigation clinic for black lung. This clinic
assists coal miners and survivors who are pursuing Federal Black
Lung benefits. The clinic has represented roughly 200 clients since
being established in 1996 and has a success rate of five times the
national average. I am glad my district and this committee are put-
ting a focus on ways to better protect miners.
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I would first begin by asking Mr. Watzman, can you speak to the
technologies that are being used to better monitor dust? Oh, I am
sorry. Assistant secretary Zatezalo.

Mr. ZATEZALOQ. Zatezalo.

Mr. CLINE. I apologize.

Mr. ZATEZALQ. 1t is all right.

Mr. CLINE. Can you please speak to the cross-training and con-
solidation efforts on the coal mine safety and health inspectors and
the metal and nonmetal mine safety and health inspectors? As this
number of active mines has decreased over the years, do these
changes keep pace with what is needed and has there been any
input from industry on this consolidation?

Mr. ZATEZALO. The crossover inspections that we started last
year, sir, were entered into as a way to allow inspectors—at inspec-
tors’ suggestion—allow inspectors to spend more time at mines and
less traveling in their vehicles. I told you in my opening testimony
that in the first 6 months it has now saved about 41 percent of the
time.

The question with it was really the crossover training. All of
these people who are inspectors in the classic sense, they are expe-
rienced, they know what they are doing, but they need to brush up
on the laws and differences in them. So with that regard, we put
them through a 56 hour program. We went through it with the
union, we did a 24-hour site on site, boots on the ground together
transfers, and it seems to be going very smoothly from an inspector
standpoint and from the operator standpoint.

Now, we have revised our training, we have taken some points
on board from our crossover inspectors and from our NCFLL union
folks. We have revised that. We are very fortunate that we have
our own Mine Safety and Health Academy, and we put that train-
ing on ourselves. And I think it is going fairly well right now. We
are probably going to do a little wider swath on that in the future.
I will point out to you that we will not reduce the role of special-
ists, and we have not crossed over underground hazardous mines
at all. We will not jeopardize those. What we cross over on is pri-
marily sand and gravel operations, stone pits, that sort of stuff.

Mr. CLINE. You have gotten a pretty good—as you say, you have
gotten a pretty good feedback on that from the inspectors?

Mr. ZATEZALO. We have good feedback from the inspectors and
we have—I have specifically asked a number of operators about it.
We have had fair to medium impact. I will put it that way. I am
actually going to speak to a group in Indiana in a few weeks and
I am going to ask them those questions again.

Mr. CLINE. Great. Thank you very much.

Mr. ZATEZALO. Thank you.

Mr. CLINE. Madam Chair, I yield back.

Chairwoman ADAMS. Thank you very much.

We will now yield 5 minutes to the gentlelady from Pennsyl-
vania, Miss Wild.

Ms. WILD. Thank you, Madam Chair.

Greetings and thank you for being here on this, what I consider
to be a very, very important issue.

By way of background, I represent a district in Pennsylvania and
I practiced law for 30-some years and often saw clients who were
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victimized by lack of insurance by a party on the other side or in-
adequate insurance. So this is something that causes me a great
deal of concern.

Ms. Barnes, you noted that many mine operators are under-
insured for black lung liability. And we know that a group of mine
operators recently filed for bankruptcy and were able to shift over
$300 million of liability to the Black Lung Trust Fund. All of this
is happening while the excise tax rate on coal that funds the Black
Lung Trust Fund was reduced.

In order to avoid purchasing workers’ compensation insurance,
mine operators may self-insure if they demonstrate to the Depart-
ment of Labor that they have the necessary assets to cover their
black lung liabilities. Am I right about that?

Ms. BROWN BARNES. Yes, that is correct.

Ms. WILD. What documentation does the Department of Labor
require to confirm that mine operators have sufficient assets to
cover such liabilities so that they can self-insure?

Ms. BROWN BARNES. Well, this is what we have been trying
to get a clear answer on as part of our ongoing work. And they are
in the process now of revising those procedures, so we will have a
better answer once we complete our assessment.

Ms. WILD. Well, to date, what kind of documentation has been
required by the Department in order to ensure that a mine oper-
ator can properly cover its liabilities in the event it chooses to self-
insure?

Ms. BROWN BARNES. Yeah, it is—it is varied and it has been
rather sketchy and there has been some difficulty obtaining that
documentation.

Ms. WILD. Okay. Are there any kind of audits done of the docu-
mentation that is provided?

Ms. BROWN BARNES. That is part of what they are trying to
implement currently, to do some audits of that.

Ms. WILD. Okay. Well, as I said, this is—the self-insured situa-
tion has caused me a great deal of concern. In the context of the
recent bankruptcies, particularly Alpha Natural Resources, do you
think the Department of Labor was unaware of the dispropor-
tionate lack of reserves before approving it to self-insure?

Ms. BROWN BARNES. In terms of whether they were aware or
unaware, one thing that we have noticed is that they have not been
overseeing it and that has been part of the problem, monitoring it
and looking—checking on it periodically to see what is going on
there.

Ms. WILD. So let me just shift to the Assistant Secretary, if I
may, on this same area.

Was the Department of Labor unaware of the disproportionate
lack of reserves before approving Alpha Natural to self-insure?

Mr. ZATEZALO. Ma’am, MSHA has no role in the Federal Black
Lung Trust Fund. It is my understanding that is guaranteed by the
U.S. Treasury. But MSHA actually has no role in the Federal
Black Lung Trust Fund.

Ms. WILD. So if we refuse to raise the excise tax rate back to
its 2008-2018 levels, and if the Black Lung Trust Fund goes insol-
vent, the Department of Labor is going to have to borrow money
from the U.S. Treasury. Is that right? Either one of you.



139

Mr. ZATEZALO. That is the way I understand it.

Ms. WILD. And, Ms. Barnes, is that your understanding?

Ms. BROWN BARNES. Yes, that is correct.

Ms. WILD. So in effect, we would be shifting the cost of the
Black Lung Trust Fund away from the coal operators and to the
taxpayers, right?

Ms. BROWN BARNES. Yes.

Ms. WILD. It is my understanding also that according to SEC fil-
ings, Alpha Natural Resources’ CEO pocketed over $20 million in
the 3 years leading up to their bankruptcy. And after the company
exited bankruptcy in 2016 he was paid another $1.8 million in com-
pensation. Is that your understanding as well?

Mr. ZATEZALQO. I have no involvement in that, no knowledge of
it.

Ms. WILD. Are you aware of that, Ms. Barnes?

Ms. BROWN BARNES. I was not.

Ms. WILD. That is a pretty outrageous situation, wouldn’t you
say?

Ms. BROWN BARNES. That—that is a cause for concern.

Ms. WILD. Thank you. That is all I have.

I yield back.

Chairwoman ADAMS. Thank you.

I want to now recognize the Chair of the Education and Labor
Committee, Mr. Scott, from Virginia. Mr. Scott, you are recognized.

Mr. SCOTT. Thank you.

Mr. Zatezalo, we sent you several oversight letters about the sit-
uation where Affinity Mine had been put on a pattern of violation
sanctions and even after for serious violations, including some that
involved miners’ deaths. And that sanction was lifted. Our concern
was it didn’t appear to be consistent with the statutory require-
ments that they have complete inspections without serious viola-
tions.

Now, we sent you letters to kind of follow up to see what had
happened and we got responses, and I want to thank you for the
responses, but it didn’t address the point we were trying to get to,
and that is how Affinity Mines could have been relieved from sanc-
tions.

And so I am asking you if we can get emails, memos, leading up
to the decision to remove Affinity Mine from the POV, communica-
tions with external parties leading up to the decision, and a list of
meetings and copies of meetings or memos summarizing meetings
between MSHA and Pocahontas Coal, the owner of Affinity Mines,
regarding that decision.

Would that be a problem in getting that information from you?

Mr. ZATEZALO. Sir, I believe that you are aware that has
been—that is the subject of a lawsuit between—that the UMWA
filed on us that is currently open in the fourth—in the District
Court in southern West Virginia.

We have sent to you, I believe, a 52 page response and I think
a 32—I am not completely—

Mr. SCOTT. I appreciate the response, but—

Mr. ZATEZALO. And further information—I will be happy to
make available to you any information that we file with the Court.
As such, sir, we are represented by the Department of Justice and
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we will be happy to provide you everything that we file with the
Court.

Mr. SCOTT. And that is what we got was just court filings and
now copies of emails and other things that could have helped us
understand how they got relieved of those sanctions.

Mr. ZATEZALQO. It is under litigation, sir. I am sorry that I can’t
speak to you more frankly about it.

Mr. SCOTT. I understand. But we would like to get that informa-
tion.

Mr. Howard, we have heard about the difference between OSHA
and MSHA on the silica standard. When was the silica standard
first recommended by NIOSH?

Dr. HOWARD. Oh, I think it was 42 or 43 years ago, sometime
in the early ’70s.

Mr. SCOTT. And finally in 2016 OSHA adopted that standard?

Dr. HOWARD. Yes. As the former secretary of labor said, better
late than never.

Mr. SCOTT. Well, is there any reason why MSHA cannot imple-
ment the same standard?

Dr. HOWARD. Well, I don’t speak for MSHA, sir.

Mr. SCOTT. Well, you have recommended it to—for MSHA?

Dr. HOWARD. Sir, I have made a recommendation to that effect.

Mr. SCOTT. And you mentioned a monitor of retired mine work-
ers?

Dr. HOWARD. I did.

Mr. SCOTT. What did you mean there?

Dr. HOWARD. Sir, as you well know—and it is not just the min-
ing industry, but in any hazardous industry where there are expo-
sures that occur that could result in adverse health effects, often
times the workers will leave the workforce and we lose the abil-
ity—although if we do a special study of retired workers—but we
often lose the ability to follow up in these long latency diseases in
which the manifestations or the severity of the manifestations may
not occur while the individual is employed. And then they go and
they leave and we lose track of following the full picture, character-
istics of the disease.

So I think one of the recommendations that we think is appro-
priate is to look at the medical surveillance, not just of the worker
who is working, but rather to follow them in retirement, or in an
abrupt type of retirement where they have to leave because of ill-
ness.

Mr. SCOTT. Thank you.

Ms. Brown Barnes, the Ranking Member had expressed concerns
about the jurisdictional matters and whether we have jurisdiction
over the tax, but the fact of the matter is, if the foreign trust fund
goes broke or doesn’t have sufficient funds, that the general fund
of the U.S. government will pay the benefits. Is that right?

Ms. BROWN BARNES. Yes, that is correct.

Mr. SCOTT. And the problem is if the money is not there and
we don’t—and we stop appropriating the money, then the workers
may be without benefits.

Who estimates the amount that the mine owners have to put up
as collateral?
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o Mg BROWN BARNES. The Department of Labor does that, the
WCP.

Mr. SCOTT. And as your written testimony points out, several
of those businesses are putting up way under 10 percent of what
the expected liability is. Is that right?

Ms. BROWN BARNES. Yes.

Mr. SCOTT. Do you have an estimate about how much potential
underfunding there is?

Ms. BROWN BARNES. I don’t have a complete estimate because
the Department doesn’t have an estimate. But we know from at
least our preliminary work that it is at least tens of millions of dol-
lars.

Mr. SCOTT. Tens of?

Ms. BROWN BARNES. Millions.

Mr. SCOTT. Millions or billions?

Ms. BROWN BARNES. Millions.

Mr. SCOTT. Okay. Now, but there are a lot of businesses, many
businesses for which you had no estimate at all for their potential
liability. Is that right?

Ms. BROWN BARNES. Yes.

Mr. SCOTT. Thank you, Madam Chair.

Chairwoman ADAMS. Thank you very much.

Okay. We are going to hear now from Mr. Griffin of Virginia. You
have 5 minutes, sir.

Mr. GRIFFIN. Thank you very much; appreciate it. And as I in-
dicated earlier, I am not normally on this committee and I am very
appreciative of the committee for allowing me to participate.

Let us pick up with the Fund, since that is where Chairman
Scott ended.

You indicated in your testimony that if we had no more claims,
the debt would continue to rise on this, and that is because of old
debt and interest payments. Is that correct?

Ms. BROWN BARNES. Yes, that is correct.

Mr. GRIFFIN. And you also said that one of the things we might
be able to do—because a lot of the companies that were responsible
did go bankrupt—one of the things you indicated we might be able
to do would be to forgive interest or part of the debt. That might
help stabilize the Fund as well. Is that correct?

Ms. BROWN BARNES. Yeah. We did present options in our
work from last year and it did have some of those considerations
that we laid out.

Mr. GRIFFIN. Because one of the things that my current coal op-
erators tell me is that if they just had to pay for the responsibilities
of what they had now, as opposed to paying for the mining compa-
nies that are no longer around, they believe that a reasonable num-
ber could be achieved and reached without a whole lot of gnashing
of teeth and wailing going on. Do you concur in that opinion, or do
you have no opinion?

Ms. BROWN BARNES. It depends. And it depends on the under-
lying assumptions that is based on.

Mr. GRIFFIN. Okay. And I appreciate that, but I do think it is
something we should continue to work on.

Assistant Secretary, we heard earlier from one of our miners,
and he is still here, and he said something about tape at one point
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in his testimony. And I am wondering, you indicated that the ma-
chines measuring the dust and so forth were better today, but I
have had miners tell me, even if they were not asked to by the
company, because they were afraid the mine might go out of busi-
ness, they would put tape over the sensors on the monitors. Does
the new equipment have the ability to thwart those types of ef-
forts?

Mr. ZATEZALO. Yes, sir. The new equipment senses any kind of
tampering, lack of movement, lower than expected dust, and it will
void the sample and communicate that electronically to the end of
the shift.

Mr. GRIFFIN. So if it was lower than expected, would that be—
how is that measured? Is that measured real-time or is over like
every hour?

Mr. ZATEZALO. Well, if you put—it is in real-time, it is a con-
tinuous monitor. It provides, you know—and I am going to tell you,
NIOSH did a great job getting this developed and out there and I
hope they’re successful with the quartz monitor.

But—

Mr. GRIFFIN. All right.

Mr. ZATEZALO.—the machine senses when somebody is trying
to tamper with it and it will void itself if it senses that.

Mr. GRIFFIN. All right.

Mr. ZATEZALO. And we also sample with a parallel system, sir,
that is a gravimetric system. Our samples are not tampered with
by anybody, they are under the supervision of MSHA.

Mr. GRIFFIN. All right. So we have gotten into this whole con-
troversy over OSHA standards, NIOSH, and MSHA. And you indi-
cated earlier that you all could not count the same way as OSHA
does because you weren't allowed to count PPEs as being equip-
ment that could be used. Why is that and how do I fix it?

Mr. ZATEZALO. It is a nuance, sir, of the mining law. PPE is
not allowed to count towards compliance.

Mr. GRIFFIN. So what you are saying to me is get a bill. Am
I correct in that?

Mr. ZATEZALO. Yes, sir.

Mr. GRIFFIN. All right.

Mr. ZATEZALO. There are people that use PPE, but it does not
count towards their compliance.

Mr. GRIFFIN. All right. And then is there something we need to
do to get more technology on the PPEs? Because if it is too cum-
bersome to wear in certain parts of the mine, got to be ways that
we can make it less cumbersome with our space age technology.

Mr. ZATEZALO. I think there is and that is why we are out for
an RFI on that very subject.

Mr. GRIFFIN. Okay. And explain that to me, what are you doing
in the RFI on that subject?

Mr. ZATEZALO. An RFI is just a request for information—

Mr. GRIFFIN. Yes, sir, I know, but what are you doing on it?
What—

Mr. ZATEZALO.—from all the providers. We are gathering infor-
mation from all the providers and we will see if there are accept-
able ways we can go about this.
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Mr. GRIFFIN. Because it would seem to me we ought to be able
to make that a much simpler process. And, as I said before, you
know, we have got the silica problem we know about, we have got
the coal we know about, but there is also—every mountain is a lit-
tle different and we have got different substances out there. And
instead of trying to chase the different substances, it seems to me
if we give clean air to the miners, we are solving a lot of problems
and maybe even reducing costs over time. Do you agree?

Mr. ZATEZALO. I think that is correct and I think that it has
been a wonderful thing that has been shown about CPDM is that
when you get that information on their actual exposures into the
hands of the operators and the people that are actually there run-
ning machinery and doing the work, they will manage that cor-
rectly. That is why we are plus 99 percent compliant, sir.

So I think anytime, to the extent that people are educated on
that and that people have the immediacy of feedback, I think they
will manage that process very well.

Mr. GRIFFIN. Thank you very much.

I yield back.

Chairwoman ADAMS. Thank you.

I want to yield now 5 minutes to Dr. Foxx of North Carolina, who
is Ranking Member from the committee.

Mrs. FOXX. Thank you, Madam Chairwoman.

I want to thank all of our witnesses for being here today.

Assistant Secretary Zatezalo, can you explain the difference be-
tween the primary functions and mission of your agency, the Mine
Safety and Health Administration, and the National Institute for
Occupational Safety and Health? Additionally, how do the agencies
currently collaborate? And how do you think they could better work
together in the future on eliminating black lung disease?

Mr. ZATEZALO. Yes, ma’am, thank you.

We are two disparate agencies. The MSHA agency is primarily
enforcement, education. Those are our primary goals. We also have
a tech support arm that does a lot of our laboratory work.

NIOSH, on the other hand—and Dr. Howard may wish to clarify
this—NIOSH is sort of the R&D side. MSHA does not do R&D. We
do not develop technologies. That is all done through NIOSH. And
we collaborate very well together. I have been to NIOSH’s facilities,
they have been to ours, we meet frequently. Several of his people
are here with us today. I think our working relationship is very
good and I think we share a lot of commonality in goals.

So I will ask Dr. Howard if he would care to add anything to
that.

Dr. HOWARD. Certainly I would echo that. I think our collabora-
tion is excellent, I thank the Assistant Secretary for his enthu-
siasm to work with us. I think we work really well together, both
on the leadership level as well as the staff level.

Mrs. FOXX. Well, thank you both.

Again, Assistant Secretary Zatezalo, the last time you appeared
before the Committee you indicated you were working on visiting
all of your agency’s field offices, and it is good to hear today that
you were able to accomplish this goal.

What was your biggest takeaway from those visits?
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Mr. ZATEZALO. My biggest takeaway is what a great group of
people that we have, what a great bunch we have at MSHA. We
have an—you know, these lung issues are things that we very
much care about. Almost all of MSHA’s employees, inspectors and
people in the field, they are all miners, ex-miners. They live this
every day and they live in these communities. And I think we have
a really great group of people. A lot of them would like to see more
frequent communication. Several of them have complained to me
aboigc specific things and I have tried to alleviate those where we
could.

But I guess the—you know, what I was most impressed with was
what a great group of serious people we have, how dedicated they
are.

Mrs. FOXX. Thank you for that.

One more question. I am glad to hear you recognize the impor-
tance and benefits of compliance assistance visits, especially for
smaller mine operators. Under your leadership, how are you en-
couraging more operators to take advantage of this opportunity?

Mr. ZATEZALO. Well, what we are doing is building up our pro-
gram in certain areas. Unfortunately, over the years mining tends
to shift around to different parts of the country, and so we found
ourselves with areas where there were a lot of miners and not
enough EFSMS, or our field people on the education side. We are
moving some people in there. We have put some more people in
there and we will—our compliance visits and compliance sessions
last year were up over 8 percent. We conduct a lot of training, espe-
cially on the CPDM. We conduct all the training for certification on
CPDM throughout the industry. And we just have a lot of people
that are out there hustling, trying to get around as much as they
can. The small mine services group subset has been especially ef-
fective and I am very pleased with what we are seeing out of those
groups.

Mrs. FOXX. Thank you, and thank you all again. And thank you,
Madam Chairwoman.

I yield back. Or, Mr. Chairman, I yield back.

Mr. SCOTT. Thank you. Thank you, Dr. Foxx.

The Chair head was called to vote in the Financial Services Com-
mittee, and so I will close up.

I remind our colleagues that pursuant to committee practice, ma-
terials for submission for the hearing must be submitted to the
committee clerk within 14 days following the last day of the hear-
ing, preferably in Microsoft Word format. Materials must address
the subject matter of the hearing. Only a member of the committee
or an invited witness may submit materials for inclusion in the
hearing record.

Documents have to be in the form—the record set form.

So I want to thank the witnesses for your participation today.
What we have heard today is extremely valuable. The members of
the committee may have some additional questions for you and we
ask the witnesses to please respond to those in writing. The hear-
ing record will be held open for 14 days in order to receive those
responses.

I remind my colleagues that pursuant to committee practice, wit-
ness questions for the hearing must be submitted to the majority
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committee staff within seven days. The questions submitted must
address the subject matter of the hearing.

I now recognize the distinguished Ranking Member for his clos-
ing statement.

Mr. BYRNE. Thank you, Mr. Chairman. I thank you for being an
adequate substitute for Chairwoman Adams.

Mr. SCOTT. Thank you.

Mr. BYRNE. And I want to thank everybody on this panel and
the prior panel. I think we have had an excellent day discussing
these very, very important issues and the information that you and
the previous panel have supplied to us will be very valuable as the
committee makes its decisions about what, if any, actions we need
to take.

But what I would really like to do is address the miners that are
here today and perhaps miners that are looking at us from other
places.

Mining is a very important part of the American economy, but
mining doesn’t happen without the people that do it. And miners
are important people because you help drive the American econ-
omy. Now, it is a dangerous thing to mine. We know that. And
what we have been talking about today are things that perhaps we
can do, all of us working together, to make things safer and
healthier for our miners who are so important to our economy and
to our country.

I think everybody up here, regardless of party designation, cares
deeply for what we can do to make sure that we can make people
safe and keep them safe and healthy. That is in everybody’s inter-
est.

I am also worried about preserving jobs in mining. We have had
a real downturn in jobs in mining. In the previous Administration
we almost had a war in a certain area of mining, in coal mining.
And we need to be all about trying to preserve jobs, not kill jobs.

So I hope that we will be concerned about that too, and under-
stand just how valuable mining is and has been to America for gen-
erations.

So I take our responsibility very seriously, our responsibility to
you and to future generations of miners. You will continue to do
what you do so very well, and that is a big part of what makes
America great.

So thank you for what you do. We are going to continue to look
out for you and those that follow you, because you are the most im-
portant part of mining.

And with that, Mr. Chairman, I yield back.

Mr. SCOTT. Thank you. And I want to thank the witnesses for
providing us with their valuable expertise. I want to thank the
members of the subcommittee for your participation. And I note the
presence and interest of my colleague from Virginia, Mr. Griffith.
Thank you for being with us today.

I think I can speak for all of them and say we have learned an
enormous amount of valuable information from the witnesses
today. We have heard compelling evidence that the most serious
forms of black lung disease are again on the rise. We know what
can be done about it and we know that MSHA should be doing



146

more to save the lives of our Nation’s miners from this terrible,
preventable disease.

We have also heard strong evidence about the growing indebted-
ness of the Black Lung Disability Trust Fund and the Labor De-
partment’s failure to oversee the self-insurance program, shifting
more and more of the liability for black lung disease from the com-
panies that cause the problem to the taxpayers.

I think we can all agree that the work performed by our Nation’s
courageous coal miners should not be cursed by the scourge of this
dreaded occupational disease that we know can be prevented. They
deserve safe working conditions and a long, healthy retirement.

I finally ask unanimous consent to insert into the record a letter
from the United Mine Workers of America and the United Steel
Workers of America to the Assistant Secretary of Labor, and cor-
respondence to and from the Assistant Secretary in request to in-
formation about the Pocahontas Coal Company Affinity Mine being
relieved of its sanction under the—relieved of their sanctions. We
will pursue that, Mr. Zatezalo, and to get better answers than we
have gotten. If there is no further business, without objection, the
committee stands adjourned.
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il O _UNITED STEELWORKERS

S

UNITY AND STRENGTH FOR WORKERS

june 19, 2019

Mr. David G. Zatezalo, Assistant Secretary
Mine Safety and Health Administration
Room 5C330

201 12th Street South

Arlington, VA 22202-5452

Dear Mr. Zatezalo:

We are writing to request that the Mine Safety and Health Administration immediately
initiate a rulemaking to establish a new mandatory standard for respirable crystalline silica, and
take certain other steps to protect miner health. The specific impetus for this request is the
recent rise in diagnosed cases of coal workers’ pneumoconiosis (Black Lung) and progressive
massive fibrosis (PMF} amongst our nation’s coal miners, However, the risk of silicosis has not
been eliminated in metal and non-metal mines, and the standard should apply in all mines
under MSHA’s jurisdiction, both underground and surface, no matter what the commaodity.

As we are all aware, numerous reports over the past several years have shown a
disturbing trend in black lung cases, most notability in central Appalachia. These studies have
shown that one in five miners with 25 years or more of experience are suffering from black
lung. In many of these miners, the disease has advanced to PMF, the worst stage of black lung,
caused by the inhalation of coal and sifica dust. The only option for an improved quality of life
for these miners is a lung transplant, and that is only possible when the miner is healthy enough
to qualify for the surgery.

National Public Radio {NPR) first broke the story on the increase in December 2016.
They obtained data from eleven black lung clinics and found 962 cases of PMF from the past
decade. This was a much higher number than the National Institute for Occupational Safety and
Health {NIOSH) had found. NIOSH’s records showed only 99 cases from 2012 ta 2016.

On December 16, 2016, NIOSH released a report published in the Morbidity and
Mortality Weekly Report that showed one clinic in Kentucky reported 60 cases of PMF within
twenty months. it noted a resurgence of this debilitating and deadly disease in central
Appalachia. The report stated that these numbers show “an urgent need for effective dust
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control in coal mines to prevent coal workers’ pneumoconiosis” and “is a strong signal that
action is needed in the area to identify existing cases at an earlier stage and prevent future
cases.”

The report also pointed to new or modified mining practices that might be causing this
resurgence. Slope mining is one potential source of exposure. This requires miners to cut
through hundreds of feet of mostly sandstone to reach the coal seam being mined. This causes
miners to be exposed to extremely high concentrations of respirable crystalline silica. The
report also noted mining thinner seams of coal requires cutting more rock to obtain the height
needed.

NPR continued its research and released a report in July 2017 finding an additional 1,000
cases, bringing the count to nearly 2,000 cases since 2010, twenty times the amount found by
NIOSH during the same period. Even more disturbing is the fact that the true number is likely
higher because many of the clinics in the area either could not provide data, or had incomplete
data.

On February 6, 2018, NIOSH reported finding what they believe is the largest cluster of
PMF reported in scientific literature. NIOSH observed 11,200 miners and found 416 cases of
PMF. Miners as young as 38 years old and some with as little as eight years of mining
experience were diagnosed with PMF. The report also noted the fact that we have gone from
nearly having eliminated the disease in the 1990s to the highest concentration of cases anyone
has ever seen. Also, in the 1990s, PMF clinics were primarily treating miners ranging in age from
their 60s to 80s. Now, they are seeing miners in their 30s to 50s. These numbers are both
disturbing and unacceptable.

May 2018 brought two additional studies that documented the rise in PMF cases as well
as an increase in fung transplants for miners with the deadly disease. The first study, by Dr,
Kirsten Almberg and her colleague Dr. Robert Cohen at the University of Chicago, identified
more than 4,600 cases of PMF. Half of the cases identified occurred within the last sixteen
years. The study also found sharp increases in PMF year after year in central Appalachian
mining states, including thirty percent in West Virginia and sixteen percent in Kentucky and
Virginia. The second study found a threefold increase in the rate of lung transplants due to
black lung. Eighty percent of lung transplants that have occurred due to PMF have occurred in
the past decade alone. An additional 27 miners were put on waiting lists and either died before
they received the transplant or became too sick for the surgery and no longer qualified. These
transplants cost upwards of $1 million dollars each and most are paid for through federal black
lung programs.

in June 2018, the National Academies of Science, Engineering, and Medicine {NAS)
released their review of MSHA's new Coal Mine Dust Rule that took effect in 2014 and was fully
implemented in 2016. The review referenced MSHA data showing compliance rates above 99
percent. However, the review noted, “these approaches may not guarantee that exposures will
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be controlled adequately or that future disease rates will decline.” The NAS report also found
that “a fundamental shift is needed in the way mine operators approach exposure control,”
including “beyond compliance” efforts that exceed current MSHA regulations. The report
pointed to the fact that dust readings may not be representative of the exposure of miners who
are not wearing a dust monitor. The report also called for the development of a real-time silica
monitor. While it may be some time before real-time silica monitors are available, NIOSH has
created an end of shift silica monitor that can give silica readings much faster than the current
process of sending the samples off to a laboratory and waiting for the results to return.

While the rise of black lung and PMF among coal miners is an immediate public health
crisis, the risk of silicosis among other miners has not been eliminated. A 2008 NIOSH study
found 134 deaths from silicosis among metal and nonmetal miners in selected states between
1990 and 1999. A more recent survey by MSHA found 94 cases of silicosis among 3395 metal
and nonmetal miners surveyed between 2000 and 2016.

The state of New Jersey requires the reporting of silicosis cases. The New Jersey
Department of Health Silicosis Surveillance Project recorded 561 cases of silicosis between 1979
and 2011. Of these, 81, or 14.4%, were in the mining sector, with a high concentration among
surface miners of non-metallic minerals. While the number of cases in New Jersey has declined
with each succeeding decade, the decline is largely due to the general decline in mining
employment, including the closure of all underground mines in the state. All these numbers are
likely to be underestimates, since silicosis is frequently misdiagnosed as other respiratory
diseases.

Clearly, we are facing an epidemic of black lung and PMF caused or exacerbated by silica
exposure in coal mines. The risk of silicosis still exists in metal and nonmetal mines. What can
MSHA do? While MSHA’s new Coal Mine Dust Rule closed many loopholes, increased sampling,
provided real-time coal mine dust exposure results, and lowered concentration limits for coal
mine dust, improvements can be made. Of course, that rule does not apply to metal and
nonmetal mines. We therefore request that MSHA take the following actions to protect all
miners.

Lower the aliowable concentration limit of silica: MSHA’s current silica standards are
simply inadequate to protect miners from developing silicosis and PMF. MSHA’s current
standard has not been updated since 1985 and is in desperate need of revision. The
undersigned believe that MSHA must promuigate a new silica standard to protect miners from
PMF and silicosis. OSHA has recently promulgated a new standard, effectively cutting the
allowable concentration from 100 to 50 micrograms of silica per cubic meter of air, averaged
over an eight-hour shift. MSHA should consider the OSHA silica rule and then promulgate a new
rule that is as, if not more, protective of miners. Currently, our nation provides less protection
from silica to miners than to any other group of workers. That is unacceptable.



150

David Zatezalo
June 19, 2019
Page 4

We believe this is the single most effective step that MSHA can take. On the coal side,
the current Coal Mine Dust Rule measures all respirable dust in a coal mine, lumping coal dust
with silica. Judging by their respective permissible exposure limits, silica is fifteen to thirty times
more fibrogenic than coal dust. A doubling of the silica content in coal mine dust will have a
small impact on the measurement of coal mine dust, but a large impact on the health of an
exposed miner. And, of course, the Coal Mine Dust Rule only applies to coal mines. A strongly
protective silica regulation, reflecting the latest scientific evidence, is essential in metal and
nonmetal mines as well,

Fortunately, much of the work on a new standard has already been done by OSHA. The
record of the OSHA rulemaking contains a massive amount of evidence and analysis on the
health effects of silica and the need for the 50 microgram standard. Of course, MSHA must
always be open to new evidence, and the agency will have to do its own determination of
feasibility and control measures, but miners are biologically no different from other workers,
Much of OSHA’s work should be directly transferable to MSHA.

Require the Use of NIOSH’s new end-of-shift silica sampler: While real-time silica
monitoring is the ultimate goal, such technology will take some time to develop. in the
meantime, MSHA and operators should make use of the newly developed end-of-shift sampler
that will produce results the same day. Current laboratory delays make it extremely difficult, if
not impossible, for employers to adjust operations quickly if miners are being exposed to high
sitica concentrations. The end-of-shift samplers are also cost-effective for operators because
they eliminate laboratory costs. As a result, an end-of-shift sampler pays for itself within 200
samples. End of shift samplers should be required in all mines with potential silica exposure.

Sample more miners: While operator compliance with the new Coal Mine Dust Rule is
over 99 percent, this is only true for miners who are wearing the continuous personal dust
monitor. The leve! of coal and silica dust exposure experienced by miners who are not sampled
is unknown. The amount of dust exposure permitted by MSHA's regulations is meaningless
without adeqguate sampling. The alarming rate at which black lung and PMF are rising is not
consistent with a 99 percent compliance rate. It is reasonable to assume that miners who are
not sampled could be exposed to dangerously high amounts of respirable dust. MSHA should
require the monitoring of more miners on more shifts. Although the problem is most acute in
coal mines, adeguate monitoring should be required in all mines.

Address high silica cutting situations: Special attention needs to be given to situations
when miners are exposed to particularly high concentrations of silica. In coal mines, these
include cutting overcasts, slopes, and unusually high amounts of rock within coal seams. These
extremely hazardous conditions can be addressed through the mine’s ventilation and dust
control plans, Requiring the operator to sample for silica during these situations as well as
mandating additional ventilation requirements could help dramatically decrease miners
exposure to silica. Although the precise measures may differ in different commodities, plans
addressing high silica concentrations should be required in ali mines.
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Work closely with the medical community: Access to data and statistics from those
who treat miners diagnosed with deadly dust diseases is key to understanding the extent and
severity of those diseases. While dust sampling data is valuable, the true indicator of success is
whether or not miners are contracting black lung, PMF or siticosis and at what rate. MSHA has
the opportunity to work closely with other groups and agencies that possess valuable
knowledge on this subject, including NIOSH, the National Black Lung Association, the National
Coalition of Black Lung and Respiratory Disease Clinics, the Office of Workers” Compensation
Programs, the Health Resources and Services Administration, and medical programs for
respiratory disease such as that at National Jewish Hospital. MSHA should embrace the
opportunity to share valuable information with these stakeholders, MSHA could use this
information to spot trends in the data, while protecting the confidentiality of miners. By
monitoring trends, MSHA could quickly and accurately identify mines where a large number of
miners have been diagnosed with dust diseases. MSHA could then take action to limit exposure
at these problematic mines.

The time for action is now. We stand ready to work with all stakeholders to do
everything we can to protect our nation's miners from these debilitating and deadly diseases.
We anxiously await MSHA's plan to address one of the worst occupational health crises of our
time.

Respectfully,

&ﬂc”%% Loo w0 TNl

Cecil E. Roberts, Pregident, Leo W, Gerard, President,

United Mine Workers of America United Steel, Paper and Forestry,
Rubber, Manufacturing, Energy,
Allied Industrial and Service Workers
International Union
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COMMITTEE ON EDUCATION
AND THE WORKFORCE

U8, HOUSE OF REPRESENTATIVES
2176 RAYBURN HOUSE OFFICE BUILDING

WASHINGTON, DO 20815-6100

September 21, 2018

The Honorable David Zatézalo
Assistant Secretary for Mine Safety
Mine Safety and Health Administration
U.S. Department of Labor

201 12th Street South, Suite 401
Arlington, VA 22202-5450

Dear Mr. Zatezalo;

We-are writing to inquire into the legal basis for the Mine Safety and Health Administration’s
(MSHA) decision to enter into a settlement agreement to terminate the Pattern of Violations
(POV) Notice regarding the Affinity Mine operated by Pocahontas Coal located in Raleigh
County, West Virginia. Specifically; this letter requests information necessary for the
Committee to assess whether MSHA's actionis to terminate the POV exceeded its statutory
authority and whether the Department of Labor (DOL) acted properly in this matter.

As provided by Section 104(e) of the Federal Mine Safety and Health Act of 1977 (Mitie Act), a
POV Notice will terminate if, upon an inspection of the entire mine, MSHA finds no significant
and substantial (S&S) violations of mandatory safety and health standards.! According to
MSHA data, that precondition has not been met, as there have been numerous S&S violations 4t
the Affinity Mine this year and those violations have persisted right up to the date the settlement
was finalized on August 28, 2018,

I particular, & digsent included in the Federal Mine Safety and Health Review Commission’s
(FMSHRC) August 28, 2018 Order vacating a Petition for Discretionary Review by Pocahontas
Coal states, in part:

Althiough Pocahontas Coal Company's motion to the Commission nominally seeks
merely to withdraw the operator's appeal of this'matter and gain dismissal of the
proceedings, the parties’ filings make clear that Pocahontas's request is part of a broader
agreement in which the Secretary of Labor seeks to unilaterally relieve Pocahontas's
Affinity Mine of its pattern of violations designation. Such a settlement is directly
contrary to the-express language of the Mine Act-and the Secretary's own regulations; and

! An "S&S” violation is a serious viclation which is "of such nature as could significantly and substantially
contribute to the canse and effect of a coal or other niine safety or health hazard." 30 US.C. § §14(d)(1).
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approving the settlement only provides cover for an unlawful agreement by the current
administration.? (emphasis added)

Legislative History and Intent of the Pattern of Violations Provision in the Mine Act

In enacting the POV provisions in the Mine Act, Congress provided MSHA with its ‘most
powerful “tool to protect miners when the operator demonstrates [its] disregard for the health and
safety of miners through an established pattern of violations.™ Congress. directed that when a
mine is in POV status, “a withdrawal order shall be issued” and miners removed from the area of
the hazardous area of the mine until the violation is abated for “any violation of a mandatory
health or safety standard” that is S&S.* Congress intended the POV provision to be used for
mine operators who have not responded to the Agency’s other enforcement efforts. The
legislative history states that Congress believed that the existence of a pattern would signal to
both the mine operator and the Secretary that “there is a need to testore the mine to effective safe
and healthful conditions and that the mere abatement of violations as they are cited is
insufficient.”™ Following Congress’ intent, MSHA’s regulations implementing the POV
provision are geared to “protecting miners working in mines operated by habitual offenders
whose 6chmnic S&S violations have not been deterred by the Secretary’s other enforcement
tools,™

MSHA Lacks Authority to Terminate POV due to Affinity’s Chronic S&S Violations

Since the issuance of the POV Notice on October 24, 2013, MSHA has cited the Affinity Mine
265 times for S&S violations.” Although this mine operator has made progress in reducing its
reported injury rates below the national average since 2013, there has not been a complete mine.
inspection free from S&S violations reflected in the public record, Indeed, MSHA issued 36
S&S violations so far this year, including one for the failure to maintain mobile and stationary
machinery and equipment “in safe operating condition™ a mere six days before this settlement
was approved. Even more noteworthy, only eight days affer FMSHRC approved the settlement;
MSHA issued an S&S violation on September 5 for failure to provide protection from falls of

roof; face and ribs—the same hazards that underpinned the basis for MSHA issuing the POV
Notice in 2013.% Two days later on September 10, another S&S citation was issued for failure {6

2 The Mine Safety and Health Administration et al v. Pocah Coal, Federal Mine Safety and Health Review
Commission, Order vacating Petition for Discretionary Review by Pocahontas Coal for cases WEVA 2014-395-K,
WEVA 2014-1028, WEVA 2015-854, Dissent of Commissioner Robert F. Cohen, Tr. {(August 28, 2018).

3 Report of the Senate Comumittes on Human Resources, Subcommittes on Labor, Federal Mine Safety and Health
Act 0f 1977, Report No. $5-181 (May 16, 1977)

+ Under Section 104{e)(1), a “withdrawal ordér” is an order issued by the MSHA inspector “requiring the operator o
cause all persons in the area affected by such violation, except those persons referred to in subsection (¢), to be
withdrawn from, and to be prohibited from entering, such area unfil an authorized representative of the Secretary
determines that such violation has been abated.”

3 Ibid.

¢ Preambie to Final Rule-on Pattern of Violations, Federal Register, VoL 78, No. 15, January 23, 2013, pp: 5060

7 Since the POV Notice was issued, MSHA has cited the Affinity Mine for 263 S&S violations and issued
withdrawal orders under Section 104(e) as follows: 10 in 2013, 63 in 2014, 42-in 2015, 59 in 2016, 56 in 2017, and
33 through August 28, 2018. Source: Mire Data Retrieval System (accessed September 9, 2018).

8 Mine Data Refrieval System, Violations History for the Affinity Mine (accessed September 8, 2018)
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provide protection from falls of roof, face and ribs. And a third S&S violation was written on
September 18 for failure to maintain machinery in safe operating condition.

Once a POV Notice has been issued, MSHA s authority to withdraw a Notice is constrained by
the prerequisites set in the Mine Act: Section 104(e)(3) states that before a POV Notice can be
terminated, there must be an inspection of the entire coal mine where MSHA finds no 8&S
violations.” MSHA’s POV regulations mirror this requirement.!® Hence, under the Mine Act
and MSHA’s regulations, a mine cannot be removed from POV absent compliance with this
statutory requirement. MSHA’s prosecutorial discretion is unequivocally cabined by federal law
and its own regulations.

The FMSHRC dissent further states:

The Secretary's respotise in §upport of Pocahontas's motion is similarly silent toward the
law's plain requirement that Pocahontas pass an inspection free of any S&S citations
before it can be relieved of the POV designation. There is no indication that Pocahontas's
Affinity Mine has received such a clean inspection. Rather than providing a.clear
indication to the Commission that the parties are proceeding within the framework of the
Mine Act, the parties attempted to shield their actions from the public by initially filing
pleadings before us in secret (e, “under seal™).

Secreey in Efforts to Terminate POV Raises Red Flags

Although the pleadings in this case were subsequently wisealed following a FMSHRC demand
that MSHA and Pocahontas show cause, it begs a number of questions: What justification was
there for MSHA to file its motion under seal when there is no national security or business
confidential information at issue? What is the purpose of shielding the settlement agreement
from the public in a cloak of secrecy? Was there an effort to évade public scrutiny of what may
be an unlawful arrangement with this operator by making its initial filing under seal?

Despite a history of repeated S&S violations—which persisted in each and every year since the
POV Notice was issued in 2013+-and the Mine Act’s unambiguous requirement under Section
104(e)(3) that a mine may not be removed from a POV absent a complete MSHA inspection fiee
from S&S violations, MSHA has inexplicably terminated the POV Notice. For that reason, we
are seeking information to better understand the legal basis for this decision and what transpired
inside the DOL that led MSHA to take this unprecedented action.

Requiest for Information

? Section 104(e)(3) states: “If, upon an itispection of the entire coal or other mine, an authorized representative of the
Secretary finds no viokitions of mandatory health or safety standards that could significantly and substantialty
contribute to the cause and effect of a coal or other mine liealth and safety hazard, the pattern of violations that
resulted in the issuance of a notice under paragraph (1) shall be deemed to be terminated and the provisions of
paragraphs (1} and (2) shall no longer apply.” (emphasis added)

1230 CFR 104.4 states: “Termination of notice. {2) Termination of a-section 104(c)(1) pattern of violations notice
shall occur when an MSHA inspection of the entire mine finds no S&S violations or i#f MSHA does not issue a
withdrawal order in accordance with section 104(e)(1) of the Mine Act within 80 days after the issuance of the
pattern of violations notice.” (emphasis added)




155

The Honorable David Zatezalo
September 21, 2018
Page 4

Pursuant to Rule X of the Rules of the House of Representatives, we request the following
information and documents to be provided no later than October 5th, 2018:

1) A copy of the settlement agreement, and any attachments to such agreement or:
memorandum of agreement or side letters between MSHA. and Pocahontas Coal,
(including its controlling entities United Coal Company (UCC), and Metinvest AB)
regarding the termination of the POV Notice at the Affinity Mine.

The date(s) of a complete inspection of the Affinity Mine that yielded no S&S violations

since the isswance of the POV Notice in October 2013,

3) Ifthere has not been a complete inspection that yielded no S&S violations, then please
provide the legal basis for removing the Affinity Mine from POV in light of the fact that
MSHA continued to cite S&S violations during each complete inspection of the Affinity
Mine since MSHA issued the POV notice.

4y Al written communications between MSHA. (and the DOL Solicitor’s ofﬁce) and

Pocahontas Coal, UCC or Metinvest AB (and its counsel) regarding the removal of the

Affinity mine from POV, including letters, e-mails and memos.

A list of all meetings and copies of minutes or meros summarizing such meetings

between MSHA. (and the DOL Solicitor’s office) and Pocahontas Coal, UCC or

Metinvest AB (and its counsel) regarding the removal of the Affinity Mine fromi POV

between January 20, 2017 and the date of this letter.

A copy of all communications between MSHA (and its Solicitor} and Pocshontas Coal,

UCC or Metinvest AB.(and its counsel) regarding the decision to initially file pleadings

with FMSHRC under seal with respect to terminating the POV at the Affinity Mine,

7) Who in the DOL’s Solicitor’s office authorized the filing of the government’s pleadings
under seal in this matter? Who reversed this decision?

8) A copy ofinternal DOL communications regarding the removal of the Affinity Mine
from POV, including communications between personnel in the Office of the Secretary
of Labor and MSHA, and communications between the MSHA. District 4 Office and
MSHA headquarters, for the time period between January 20, 2017 and the date of this
letter.

2

pa

5

e}

6

e

We look forward to recelving this information within the Hme frame set forth above. Please
contact Richard Miller, Labor Policy Director for the Committee on Education and the
Workforce Democrats, at 202-225-3725 or richard miller@mail house.gov.

Sincerely,

ROBERT C. “BOBBY” SCOTT ARK TAKAN Aé?
Ranking Member Ranking Membe

Subcommittee oif Workforce Protections
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ce: Nicholas Geale, Chief of Staff to the Secretary
Hon. Scott Dahl, Inspector General
Hon. Michael G. Young, Acting Chair, Federal Mine Safety and Health Review
Commission
Hon. Virginia Foxx, Chair, Commiitee on Education and the Workforce
Hon. Bradley Byme, Chair, Subconumittee on Workforee Protections
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April 2, 2019

The Honorable David Zatezalo
Assistant Secretary for Mine Safety
Mine Safety and Health Administration
U.S. Department of Labor

201 12" Street South, Suite 401
Arlington, VA 22202-5450

Dear Mr. Zatezalo:

On September 21, 2018, we wrote 1o you fo request information about the Mine Safety and
Health Administration’s (MSHA) decision to enter into a settlement agreement to terminate the
Pattern-of Violations (POV) Notice regarding the Affinity Mine operated by Pocahontas Coal
located in Raleigh County, West Virginia. That September 21, 2018, request asked for the
following information and any related documents:

b

2)

3)

4

5)

A copy of the settlement agreement, and any attachments to such agreement or
memorandum of agreement or side letters between MSHA and Pocshontas Coal,
{(inctuding its controlling entities Uniited Coal Company (UCC) and Metinvest AB)
regarding the termination of the POV Notice at the Affinity Mine,

The date(s) of a complete inspection of the Affinity Mine that yielded no S&S
violations since the issuance of the POV Notice in October 2013,

If there has not been a complete inspection that yielded no S&S violations, then
please provide the legal basis for removing the Affinity Mine from POV in light of
the fact that MSHA continued to cite S&S violations during each coniplete inspection
of the Affinity Mine since MSHA issued the POV notice.

All written communications between MSHA (and the DOL Solicitor’s-office) and
Pocahontas Coal, UCC or Metinvest AB (and its counsel} regarding the removal of
the Affinity mine from POV, including letters, e-mails and memos,

A list of all meetings and copies of minutes or memos summarizing stich meetings
between MSHA (and the DOL Solicitor’s office) and Pocahontas Coal, UCC or
Metinvest AB {and its counsel) regarding the removal of the Affinity Mine from POV
between January 20, 2017, and the date of that letter

L
LR ThONS . souw SHRCLNA
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6) A copy of all communications between MSHA (and its Solicitor) and Pocahontas

Coal, UCC or Metinvest AB (and its counsel) regarding the decision to initially file
pleadings with Federal Mine Safety and Health Review Commission (FMSHRC)
under seal with respect to terminating the POV at the Affinity Mine.

7y Whorin the DOL’s Solicitor’s office authorized the filing of the government’s
pleadings under seal in this matter? Who reversed this decision?

8) A copy of internal DOL communications regarding the removal of the Affinity Mine
from POV, including communications between personnel in the Office of the
Secretary of Labor and MSHA, and communications between the MSHA District 4
Office and MSHA headquarters, for the time period between January 20, 2017, and
the date of that letter,

As of the date of this letter; MSHA has partially responded to Request 1 -above by providing a
copy of the settlement agreement and a copy of documents filed with the FMSHRC relating to
the settlement but has not provided letters between MSHA and Pocahontas Coal (including its
controlling entities UCC and Metinvest AB) regarding the termination of the POV Notice at the
Affinity Mine.

MSHA has also failed to responid to Requests 2-8. This'is particularly coricerning because in
your October 1, 2018, response you claimed that “the Departinent exercised its broad discretion
to reach a settlement™ in terminating the POV Notice for a mine that has not met the necessary
statutory preconditions, and yet, you failed to answer the request that asks for the legal basis for
this broad discretion that does not appear in either statute and or legislative history.’

MSHAs failure to respond in full to these requests is interfering with the Committee’s
constitutional authority and duty to conduct oversight, and MSHAs lack of responsiveness is
particularly disconcerting given the unprecedented termination of a POV Notice in apparent
violation of the strictures within the Mine Act. We reiterate the requests above and request that
you provide the information and documents as soon as possible, but in no case later than April
16, 2019.

! Section 104(e)(3) of the Federal Mine Safty and Health Act of 1997 (Mine Act) states that in‘ordéer fora POV
Notice to be terminated, there must be “no-violations of mandatory health or safety standards that could significant]
and substantially contribute to the cause and effect of 2 coal or other mine health and safety hazard” and does not
provide any discretion for the Department to.do otherwise. Furthermore, the Senate Committee report for the Mine
Act eldborates that, “Both Sections 105(c) {codified at 104({d) Unwarrantable Failure] and 105(d} [codified at 104(c)

of orders. However, Section 103(¢) requires that the fnspection must reveal no unwarranted “violations”, and under

Section 105(d) the inspection must reveal no violations of a “signifipant and substantial” nature™ {(emphasis added).




159

The Honorable David Zatezalo
April 2, 2019
Page 3

Please contact Cathy Yu with the Committee at cathy. ya@mail house,gov. with any questions.
Please send all official correspondence relating to this request to t alli@mailhouse.gov.

Sincerely,
~ | Mmﬁ» %‘@xm@
ROBERT C. “BOBBY” SCOTT ALMA S, ADAMS
Chairman Chairworman

Subcommittee ort Workforce Protections
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U.8, Department of Labor Otfice of the Assistant-Secretary for
. arigressionat and 1Rt Affales
Washington, DD, 20810

APR 2 6-9010

The Honorable Robert C., “Bobby™ Scott
Chairman

Committee-on Education and Labor
U.S. House of Representatives
Washirigton, DC 20515

Dear Chairman Seott:

The Depattment of Labot (the Department) has feceived your letter regarding the Mine Safety
and Health Administration’s (MSHA) authority to enter into settlement with Affinity Mine
(Affinity) operated by Pocahontas Coal Company. As youacknowledged in your letter, the:
Department provided a response to your initial inquiry of September 21, 2018. The
Department’s 52-page response was sent October 1, 2018, and provided responses 1o the
questions you raised. This letter and its attachments provide an additional 39 pages in further
response to your inquiry on this matter.

The United Mine Workers of America has challenged MSHAs authority to enter into settlement
with Affinity in federal district court. The Department of Justice represents the Secretary of
Labor in this matter and the case remmiains i litigation. Due to this pending litigation, the
Department is unable to provide further comment. However, attached please find the
government’s filings explaining its authority to enter into settlement with Affinity, which address
the underlying concerns raised in your April 2, 2019, letter,

T you have further questions regarding this issue, please contactthe Office of Congressional and
Intergovernmental Affairs at (202) 693-4600.

Sincerely,

Whad—

oe Wheeler
ing Assistant Secretary

Enclosures

CC: The Honorable Virginia Foxx; Ranking Member, Committee on Education and Labor
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

UNITED MINE WORKERS OF AMERICA,
INTERNATIONAL UNION

Plaintiff;

V2 : Civil Action No:
5:118-¢v-1478
DAVID G ZATAZELO, etal.

Defendants.
DEFENDANTS MOTION TO DISMISS
Defendants by and theough their undersigned counsel file this Motion to Dismiss putsuant
Federal Rule-of Civil Procedure 12(b)(1) and 12(b)(6). A Memorandum in Suppott of their Motion
is attached for the Court’s review.
Respectfully submitted,

JOSEPH H. HUNT
Assistant Attorney General

BRAD P ROSENBERG
Assistant Branch Director

DANIELLE W. YOUNG

[/ Danielle W, Yosng

Danielle W. Young (TX BarNo. 24098649)
Trial Attorney, Federal Programs Branch
U8, Department of Justice, Civil Division
1100 L Street, NW Room 12312
Washington, DC 20005

(202):616-2035

Email: Danielle. Young2@usdoj.gov

Lsf Fred B Wesifall, Jr:

FRED B. WESTFALL, JR., AUSA (W.Va.
Bar No. 3992)

Office of the United States Attorney for the
Southern Districtof West Vitghaia

300 Virginia Street Bast; Room 4000
Chatleston, WV 25301

(304) 3452200
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(304) 347-5443 (Fax)

Comnsel for Defendants
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~IN'THE UNITED STATES DISTRICT COURT
FOR'THE SOUTHERN DISTRICT OF WEST VIRGINIA

UNITED MINE WORKERS OF AMERICA,
INTERNATIONAL UNION

Plaintff,
Wi Clvil Action No.
‘ ‘ 5:18-cv-1478
DAVID G. ZATAZELO, etal.
Defendants.
MEMORANDUM IN SUPPORT OF DEFENDANTS MOTION TO DISMISS
INTRODUCTION

For five years, the Mine Safety and Health Administration (“MSHA”) imposedand keptin place
2 Pattern of Violations (“POV?) notice at Affinity Mine, whichis owned by Pocahontas Coal Company,
LLC (“Pocshontas”). During this time period, Pocahontas took significantsteps to improve the Mines
safety. Pocahontas also challenged the POV Notice before the Federal Mine Safety and Health Review
Commission (“Commission”). Recognizing the important safety improvements Pocahontas made at
Affinity Mine—swhich is now- ndisputably one of the safest mines in the entire région—NMSHA
exercised its enforcement discretion under the Mine Act-and agreed to rémove the POV Notice in
exchange for Pocahontas withdiawing its challenge before the Comiwnission, ‘which. was on .an
adriinistrative: appeal at the time: The Commissién digmissed the appeal. Now, the United Mine
Wotkers of Ametica Intetnational Union (“the Union”y seeks to challeripe the termination of the POV
Notice, even though-none ofits membets work in Atfinity Mite,

The Complaint suffess from two ircurable jurisdictioral defects: To beginwith, the Union asks
this Coutt fo setaside the Commission’s order-dismissing Pocahontas’s appeal, which triggered the
termination of the POV Notice pursuant to the settlement dgreement. But the plain text of the statute

provides that circuit courts shall have “exclisive jutisdiction™ when “[ajny person adversely affected o
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aggrieved by an order of the Commission [seeks to] obtaln 2 review of such order™ 30 US.C. §
816(aj(1): The same provision also requires that review be obtained in the approprate: circuit court
within 30 days of the Commission’s decision—a time period that has long since lapsed. Id

This Court also lacks: jurisdiction because the Complaint faills to identify any member of the
Union that has standing in his own right; as is requited for associational standing. Because none of the
Usion’s membets woik in the Mine they cannot be affected by MSHA’s actions with respect to it. And
to the extent the Union is-alleging that the termination of the POV Notice at Affinity Mine tisks-the
safety of its members wotking in efber fnines by diminishing the detertent effect of that enforcement
mechanisin, thatallegation falls shott of identifying an injury that is imminentand non-speculative: To
the contraty, documents attached o the Complaint suggest that MSHA’s treatment of Affinity Mine was
effective in improving safety conditions for minewotkers. The Union thus lacks Article TIT standing.

The Complaintalso suffess:from additional defects watranting disrissal. The Complaintalleges
that the Secretary licks the authotity to femove POV noticés outside of the statutory provision tequiting
termination when a_inine receives an inspecton free of any significant violadons. That provision
provides that if upon inspection “no violations of mandatory health of safety standatds [are found] that
could significantly and substantially conttibtite to the cause and effect ofa coal or other mine hiealthand
safety hazard, the [POV] . . . aotice. ; - shall be deemed to be teiminated.”” 30 U.S.C. § 814(e)(3). But
nothing in this provision ot elsewhere in the statiste limits the Sectetaty’s enforcemient discretion to only
being able to temove POV notices under such dicumstances, In shott, although the statute miandates
the texmination of a POV notice whes there fs 4 clean inspection, it does notset forth the exclusive
tneans for termination of such notices. Indeed, the Secretary’s enforcemient décisions ate not otherwise
subject to judicial review because they ate cominitted to ageticy discretion by law. Buteven if they were
not; the APA claims shonld stll be dismissed because the Secretaty acted lawfuolly and in aceordatice

with his discretion. For similar reasons; the Union’s matidarnus claim should also be disrnissed because.it
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caninot show that any clear duty exists ot that the Union has any-clearand indisputable right to'enforce
the POV Notice:at Affinity Mine. And, inany event, the mandarmus relief the Union seeks is duplicative
of the relief it seeks under the APA, which is itself a sufficient reason for dismissal. Finally, withoutany
viable claims remaining; the Union’s claim for relief under the Declaratory Judgment Act should likewise
be dismissed because there is nodndependent basis for jurisdiction.
BACKGROUND
A. Statutory Background

In ratifying the Mine Act, Congress strengthened and sticamlined MSHA's enfotcement
proceedings of mandatory health and safety standards. Thusder Basin Coal Co. v: Reich; 5107U.8,200, 211
(1994). The Secretary, through MSHA, is authorized to Issue citations and ordess to mine operatoss for
violations of mandatory health and safety standards. 30 US.C. § 814 A tnine opetatot has thitty daysto
challenge an enforcement action befote the Commission, after which it beécomes final and not'subject to
review. 30 US:C. §-815(a) and (d). If an opetator files 2 notice of contest within thirty days, it is
provided with the opportunity fora full heating before an administrative law judge, as well as potential
review of the judge’s decision by the Commission. 30 U.S:C. §§ 823(d)(1), (2). Operators may challenge
adverse Commission decisions in the tespective coutt 6f appeals; and appeal the ciicuit cotitt decisions
to the Supreme Coutt. 30 ULS.C. § 816(a)(1).

Section 104{e)(1) of the Mine Act requires that “[i]f an operatot hias @ pattern of violations of
tandatory bealth or safety standards in the coal orother mitie which aré of such nature as could have
significantly and substantially contributed to the-cause and effect of coal or othet tinie health of safety
hazaids, hie shall be given wiitten notice that such pattern exists” 30 US.C. § 814(e)(1); s 30 CF.R. §§
104.1-104.4. Tf, within 90 days after the notice Iy issued, an MSHA inspector finds 4 significant and
substantial (S&S) violation at the mine, MSHA is directed to issue a withdrawal oider undet section

104(e) of the Act requiring all miners to leave the area of the mine wherte the violation securred. Id; 30
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C.ER.§ 104.3(c). The Mine Act further states that as long asa mine’is in POV status; the mine will be
subject to a withdrawal order for any subsequent S&S violation until an inspection of the entire mine
reveals no further S&S viclations. 30 U.S.C. § 814(e)(3).

B. Factual Background!

"The: facts. are. not in dispute. On October 24, 2013, MSHA determined ‘that a Pattern of
Violations existed at Pocahontas’ Affinity Mine undet Section 104{e)(1} of the Mine Act. Corapl. Attach.
Ne: 1 {(Notice). Pocshontas timely contested the POV potice. On Novembet- 3, 2015, the
Administrative Law Judge affitned the POV notice in fesponse to ctoss tnotions for summaty decision
filed by the partes. Secy of Labor, MSH.A w Poabontas Coal Ca., LLC, Docket No, WEVA 2014-1028,37
FMSHRC 2654 (AL} Miller, Nov. 3, 2015); Ex. No. 2. Pocakiontas tinely appealed.

MSHAs POV Notice: against the Mine sernained in effect while: on appeal at the
Commission. Duaring that period, officials at the Mirie and MSHA wotked topethet to imptove the
tnine’s safety record, which included instituting a Cotrectve Action Program arid changiag the mine’s
shanagenent teai. Compl: Attich, Ne. 9 (Oct. 3, 2018 Letter). The tidne noticeably iftiproved its
safety record, atd although the mine did aot teceive an inspéction completely frée of S&S violations, it
becatme one of the safest mines within MSHA’s jutisdiction, achieving one of the lowest rates of S&S
citations and lost thne accidents For any sine within its MSHA District, as well a3 thines throughicut
the fadon that employ toughly the sartie niimberof miners. ld The mine also tmptoved its All-Tnjities
Incidenit Rate, reducing it Trom 9.91 1n 2012 to 3.85 i1 2018. 14

Consequenty, in mid-2018-approximately 5 years after the POV Notice first wertinto effect—
MSHA agreed to remove the POV Notice at the Mine, provided that Pocahontas withdraw its appeal to

the Commission, Ser Compl. Attach. No. 7 (Setdement Agreement). Pocahontas subsequently moved ro

Documents attached to the complaint'as exhibits are propedy considered in a Rule 12:motion.
Gotnes v, Valley Coty. Servs. Bd., 822 F.3d 159, 166 (4th Cit. 2016) {citing Fed. R. Civ. Pro. 10(c)).
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withdrawrits appeal before the Commission'and attached the Settlement Agreerment. Sz Compl. Attach.

3. The Commission approved the appeal’s diémissai by avote of 3 to 1. See Compl. Attach. No. 6 (Aug.

28, 2018 Otxder). Exercising his-enforcement discretion, the Secretary removed the POV Notice.
The Union did not intervene in the Commission’s proceedings ot file suit in the appropriate

circuit-coutt challenging the Commission’s order: Tnstead, several months ‘after the Commission’s
2

decision, the Union filed this action alleging that the only way for the Mine to be released from its POV
status isthrough receiving an inspection withoutany S&S violations under Section 104(e)(3) of the Mine
Act; which states that if upon inspection “no violations of mandatory health: ot safety standards [are
found] that could significantly and substantially contribute to the ciuse and effect of 4 ... tnine health
and safety hazard, the [POV] ... . notice ..... shall be deemed to be terminated.” 30 US.C. § 814()(3).
STANDARD OF REVIEW

The Defendants move to-disimiss the Cormplaint fér lack of subject matter jurisdiction, Fed. R.
Civ. P. 12(6)(1). The plaintiff beats the burden of establishing the court’s subject-matter jurisdiction.
Strawn v, ATET Mobikity, 530 F.3d 293, 296 (4th Cit. 2008); Richmond, Frederscksburg & Posomae BeR. Coow.
Unéted States, 945 F2d 765, 768 (@th Cir.1991). Where, as hete, there is 2 facial challenge to subject
matter jurisdiction, the Court accepts only the well-pleaded factual allegations of the complaint as true,
and determines whether those factualallegations are sufficient to establish jutisdiction. Adams n Bain,
697 Fi2d 1213, 1219 (dth Cix. 1982).

Diefendants:also move to disriss for failure to state a claim upon which relief can be pranted.
Fed. R, Civ, P.12(b)(6). Rule 12(b}(6) authotizes a court to dismiss a elaim on the basis ofa dispositive
issue of law. Nedske » Williaws, 490 U.S. 319, 326 (1989). Tu survive a motiot to dismiss under Rule
12(b)(6), & cotnplaint must cositain sufficient factual allepations, zccepted a5 tiue, to state a claim for
relief that is “plausible on its face.” BellAtl Corpi v Twombly, 550°US, 544, 570 -(2007). The facts alleged

“raust be enough to taise a right to relief above the speculative level”™ 4 at 555. While a-coust st
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treat the compiaint’s factual allegations as true, it need not acceptas true “Tegal conclusions,” »4shorgft 2
Tghal, 556 .S, 662, 678 (2009), not “allegations thatare merely conclusoty, unwattanted deductions of
fact, or unreasonable inferences,” Taig o Wiche, 293 F.3d 726, 730 (4th Cir. 2002) (citation otmitted): In
assessinga Rile 12(b)(6) motion, a coutt may considet documents of which it may take judicial notice,
without converting a Rule 12(b)(6) motion into-one for stimmary judpment, See’ of Stats for Def. v. Trimble
Navigation Lid., 484 F.5d 700, 705 (4th Cix. 2007). |
ARGUMENT
L The Mine Act Precludes Jurisdiction Over Plaintiffs Claims
Because the Union seeks to have this Court overturn an order of the Commission, the Mine Act
précludes jurisdiction in this Coust. The Mine Act provides that:
Any pewson adversely affected ot aggtieved by an order of the Comnussion issued undet this
chapter may obtain 1 review of suchiorder inany United States court of appeals for the clrcuitin
which the violation is alleged to have occurred orin the United States Courtof Appeals for the
District of Columbia Cireuit; by filing in such court within 30 days following the issuance of
such order a written petition praying that the order be madified ot set-aside: ... Upon such
filing; the court shall have exvlisive furisdiction of the proceeding;
30 US.C. § 816{a)(1) (emphasis added). Secking to avoid this provision of the Act; the Union alleges
that it-does notapply because it is not challenglog-any order of the Commission. See Compl. 94 9, 35.
Yet the tellef sought by the Union belies this conclusory allegation: The Union asks this Coutt to “set
aside” MSHA’s “tertminatifon of] the POV Notice at Affinity Mine” and compel MSHA to “enforcle]
the POV Notice at Affinity Mine.” Compl. Prayer, Y 2:3. That proposed relief, however; would
undercut the Comimission’s otdet, Tn contrast to the dissenting opinion, the majority’s order implicitly
fécognized that the Secretary’s authority to tetminate4 POV notice was not reviewable. Theorder also

petrnitted A ffinity Mine to withdrawits petition for discretiondty teview of the POV Notice i exvhange

Jor MSHA's terminiation of the POV Notice putsuant to the express tettiis of the settlement agreement

2 Although the Commission received a copy of the setdement agreement, Commission facks jusisdiction
to review settlements that do notinvolve contested penalties. As MSHA explained in its submission to
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See Compl. Attachs. 5-7. What the Union is really seeking then is for this Court to strike down the
Commission’s ordet. Sze Compl,, Attach. 6 (Auag; 28,2018 Order). But for the Commission’s decision,
the POV Notice would still be in place: See Compl. Attach: P45 (providing that MSHA would only
terminate the POV Notice if the Commission issued “a full; clear, and unambiguous dismissal of the
Proceeding”™ and that without such a dismissal the agreement would be “null and void”). Indeed, the
Union tiow seeks to rely on the arguments raised by the dissenting panel membet’s opinien, which
atgued that the Secretary lacked the discretion to remove the POV Notice—even though those very
arguments wete implicitly rejected by the majotity of the Commission inissuing its. declsion. See Compl.
4 24-25. Tt is thus plain from the allegations in the Complaint and the relief sought that the Union s, in
fact; seeking to have this Court review and, ultimately, overturn an order of the Commission.

The Mine Act, howevet, cleatly limits “review of such order[s] [to the] United States coutt of
appeals for the circuit in'which the violation is alleged to have occutred,” providing those courts alone
with “exclusive jutisdiction of [such] proceeding(s].” 30 US.C. § 816(a)(1). The Supreme Coutt has
affitmed as much, recognizing that the Mine Act “establishes that'the Comenission arid the coutts of
appeals have exclusive jutisdiction over challenges to-agency enforcement proceedings . .. [and that] the
Act-exptessly authotizes district coust jutisdiction in only two provisions, §§ 818(a)-and 820()), which
tespectively empowet the Seeretry to enjoin habitual violations of health dnd safety standardsand to
coetce payinent of civil penaltiés,” but does not provide suchi 2 ight to any others, Thunder Basin Coal
Co., 510 US. at 208-09. The Mine Act thus precludes jutisdiction over PlaintfPs claitns in this Court

and should be dismissed undet Rule 12(b)(1):

the Cotrunission, because MSHA retaing enforcement disctetion il the issuance: of POV notices; it
likewise retains the same enforcement  discretion to. remove such notices undet the Commission’s
decision in Sec’y of Labor, MSHA v Pocabontas Coal Compaiy, 38 FMSHRC 176 (2016).

3 The Union had votice of the: Commission’s decision within the: statutory- deadline to file in the

appropriate Circuit coutt, yet failed to do so. Sée Compl, Attach. 8 (Sept: 14, 2018 Letter). The Union
alsoconld have intetvened in the proceedings before the Commission, but it chose not to do'so. See 29

7
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I, Plaintiff Lacks Standing because None of its Members Work at Affinity Mine.

Even if this Court concludes that the Union propety brought suithere rather than in acourt of
appeals, this case should still be dismissed for lack of jutisdiction because the Union lacks standing.
Atticle ITT standing is one of the justiciability docitines emanating from the caserot-controversy
requirenient in Asticle 1T of the Constitation, See Frends of the Earth, Ine. v Laidinn Ewitl. Servs., (TOC),
Inz, 528 US: 167, 180 (2000) (explaining that the undérpioning of standing jurdsprudence is “[ihe
Constitition’s case-ot-contioverdy limitation on fedetal judicial anthosity, At IIT, § 2”). The
“Irreducible constitutional minimum™ for Asticle 11T standing consists of three elemets: () an injury in
fact; {iiya fairly traceable causal connectiony and ({ii) redressability. Layan . Defe. of Wildlife, 504 U.8. 555,
560-61 (1992) (plurality opinion).

An organization may have standing solely on behalf of its members, commonly refetted to as
“representational” or “assoclational” standing, when three elemients are satisfied: (i) at least one of its
miembers has'standing t6 sué in his own tight; (i) the initerests that the asgociation seeks t6 protect are
gerimasie to its putpose; and (ni) the adjudication of the association’s claitns and relief sought does not
require the participation of any individual mesmber of the association See Hunt v Wash. Stare Apphe
Advert, Comm'n; 432 U.8. 333, 343 (1977); §: Walk ar Broadlands Hoveowier's Ase'n; Tni v OpenBand ar
Broadlands; LLC, 713 F.3d 175, 184 {4th Cir. 2013). Plaiadff attempts to bring this action, notin it is
own'tight, butsolely on behalf of its membets, st Comipl §.34, butit fails to satisfy the fest element for

associational standing:

CF.R. §2700:4 (permitting intervention by affected miners and their representatives).

+Anorganization canalso bring suit directly onits own behalf as opposed to oa behalf ofits membets,
which is known as “organizational standing.” See Havenr Realty Corp: v Colrman; 45510.8.363, 378 (1982).
This sort of standing requires the organization to show that it has suffered “a concrete and
demonstrable injury to the organization’s activitdes™ i at 379; see wlio Lane v. Flolder, 703 F.3d 668,674
(4th Cir. 2012): Absent from the Complaint, however, is any factual allegation that the Union’s own
activities are being harmed by Defendants” actions with respect to Affinity Mine. Instead, the Complaint
alleges only associational standing. Ser Compl. 9 34

8
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A. Plaintiff fails to identify any member with standing:

The first requitement for associational standing is that the ofganization mustidentify at least one
membet with standing. As the Supreme Coutt explained, the law of associational standing requires
“plaintiff-otganizations to tnake specific allegations establishing that at least one identified metnber had
suffered ot would suffer hatm.™ Summers . Elarth Istand Inst., 555 U8, 488, 498 (2009) (empluasis added).
Incontravention of that fundamental fequirément, the Complaint does viot cortain any allegations that
identify any tembet of the Union who has suffered any actual specific harin because of the tettmination
of the POV Notice at Affinity Misie. See Comipl. 34 (failing to identify any specific metnbetsas having
standing). Tnstead, the Cotplaint micrely makes 2 generalized conclisory allegation thatits “members
are adversely affected and aggrieved” because the termination of the POV notice at Affinity mine hias
“decreasfed] safety in the nation’s mines ... all oves the country” thus creating an “injutly] in fact” Id
Even if suchan injuty were non-speculative, which it is niot, seeinfu Pare TL(B), this allegation falls'shore
of mesting PlaintifPs obligation to establish associational standing by idensifying menbers who can satisfy
the elements of Article T standing. Id, at§ 34 As the Fourth Cireuit explained, “althiotgh itis possible
that each . . .membet is being hasmed . . - —swithout specific mention” of any mdividial member’s
injuty—{such allegation] sutely stops short of the line berween possibility and plausibility.™ 5. Walk @
Broadlands Homeomner's Ass'n, 713 F.3d at 185 (holding that there generalized allepation that “all
teribers of ofgnalzation wete Harmed by Defendants’ actions” was insufficient toconfer associational
staading). Here, as in Sonth Walk, there is only a -genetalized allegation that evety member is being
hasmed “without specific mention of any individual member’s injury: Se # And absent from the
Complatnitis any allepation that evena single membet of the Union wotks in A ffinity Mine—where the
POV notice was actually temioved. Without any “specific menton of any individual memiber’s injury,”
i, the Union cantiot qualify forassociadonal standing, and the Complaint should be dismissed on that

ground alone.
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B. Phaintiffs scmbeis lack an injury-in-fact:

The Cottiplaitit is also deficient because it fails to allege an injuiy in fact, which is the “[flitstand
fotemost™ of the thiee elements of Article T standing. Ste/ Co. n. Citizens fora Better By, 523 U.8. 83,
103 (1998}, To establish an tjury-in-Fact réquiites “an invasion of 4 lepally protected fnterest” that is
“conicrete and particularized,” and “actial or imminent, not conjectural of hypothetical” Spokes, [ne. o
Robins, 136 S Cr. 1540, 1548 (2016) (quotiag Layan, 504 U8, at 560); see-also Spriat Commic'ns. Co.v. APCC
Seros., i, 554 ULS. 269, 273-74 (2008). Tt is well understood that speculation ot the identification of an
iifury that'is remote, abstract, ot otheiwise not “cestainly impending” will not suffice for an injury in
fact: See Clapper v Anmesty Inr LUS A, 133 8, Ce 1138, 1148 (2013) (fejecting the idea that an “objectively
reasoniable likelihood” of injury sufficesas “cerminly impending” injuty); Beck o MeDowald, 848 F.3d 262,
271 (dth Cix, 2017), cort: denied sucb now, Beok v Shaitkin, 137 8. Cr. 2307 (2017) (einphasiziag the same).

The Complaint seeks to allege a novel thieory that the Union has statiding, even though none of
its members work at Affinity Mine, because the termination of the POV Notice at Affinity Mine will
dirginish the deterrent effect of the regulatory schere at otber sinis in which its members actually work.
Compl. § 34. But thiy alleged injuty is far too speculative:and remote to'constitute an injury in fact, It
depends on other mine operators viewing o one-time setlement agreement between MSHA and
Pocahontas with regard to Affinity Mine’s POV status; that only took place after MSHA keptin place
the POV Notice for fie years—ithe longestin history—and after Pocahontas significantly imptoved its
safety rating at Affinity Mine, as indicating that the Secretary will not be fully exercising his enforcement
authotity at other mines. See Compl. Attach. 9 at 1-3(Oct. 3, 2018 Letter). It also depends on those mine
operators in turn deciding that it is in. their own interest to violate the Mine Act and. its safety
regulations, thus decreasing their mine’s safety, becanse there fsa possibility that MSHA will ultimately
settle POV notices against them too, even though part-of the reason MSHA settled with Pocahontas

way to ensure it retaioed its enforcement ability—uiot to weaken it. See 7d at 2. I shott, the Union’s

10
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alleged “injury” depends on the mental states of third-party opefators of other inites, and itis entirely
speculative thata one-time settlement agreement will inake those operators take MSHAs enforcement
authotity less setiously and thereby feduce safety for the Union’s membess.

Ta fact, undisputed evidence attached to the Complaint shows that A ffindyy Mineis safet than it
was five years apo; indeed, it is one of the safest mines in the entire region. See id at 1-3, MSHA'
enforcement of the POV schemie has been rematkably successful and the setlernent of this paiticular
aotice was done, it patt; to ensute contintied stccess il improving safety acioss the nation’s tines. Ji
at 3 (noting “the deamatic reduction in the aumber of mines mecting the: seréening critétla to be
conisidered. for POV™Y; see aflo 30 CFR. § 1041 (noting thit the putpose of the POV scheme s
“restotation of effective safe and healthful conditions atsuch mines™). Plaindff's conclusoty allegation
that'a one-time settlerient with Pocahontas, which is meéant to ensuie MSHA’s coﬁﬂnued successtal
enforcement of the POV schemie, will reduce the safety of all other mines, is too speculative to qualify

ds an injury that is “certainly impending.”™ Ser Clapper; 133 8. Ctoat 1148; Beck, 848 F.3d at 271,

III.  Plaintiff Fails to State a Claini Against the Defendants because MSHA Has

Enforcement Discretion to Remove Mines: from POV Statue.

Even if this: Court had jurisdiction, this case should still be dismissed. The basis for the velief
Plaintiff seeks under the Administrative Procedures Act (“APA™), Mandamus Statute, -and. the
Declaratory Judgment Act (“DJA™) is -a pure legal issuer whether the Secretary has enforcement
discretion under the Mine Act to remove POV notices. He does.

A. Plaintiff's claims undet the APA are Unreviewable.

Under the APA, coutts cannot reviewan “agency action [that] is committed to-agency discretion
by law 5 U.S.C. § 701(a) (1)-(2). An acton is committed to-agency discietion when “the statute is deawn.
so that a coutt would have no meaningful standasd against which to judge the agency’s exeicise of
discretion.” Fleskler n. Changy, 470U.8. 821, 830 (1985). “In determining whethera meaningful standard

for reviewing ageney disctetion exists, coutts consider the patticulat language and overall structare of
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the statute in question, as well 45 the nature of the administrative action atissue,” Spaed Mining, Lné. v Fed,
Mine Safety & Health Revigiv Comm'n, 528 F.3d 310,317 (dth Cir: 2008).

The Fourth Citcuit has already recogtized iti a similar context that “there ate no manageable
standards in the Mine Act that enable [courts] to review the Secretary’s discietionaty exercise of [his]
enforcement authority.” Id at 311. In Spesd Mindig, an owiier of a imine contended that the Secretary
lacked the authotity to cite ownets fof violations: of the Mine Act cominitted by theit independent
contractors, arguing that only the independent contiactor should have been cited. Id at 314, The coust
first addressed the Ming Act's laniguage, which provided that if the Secretary “believes that an
Operator - has violated [the Mine Aet],” the Secretary shall “issuea citation to the operator.” 30 US.C.
§ 814(a) (2000). But because that provision gave the Secretaty “no ditection as to which operator or
Operatars to ¢ite” fora thine with multple operators, the court concliided thar the statute’s language did
not provide a matiageable standard to apply to the Secretary’s discretionaty enforcemient decision of
who to cite fora partcalar violation. Speed Mining, 528 F.3d at 317.

The Fourth Circuit next examined the nature of the administeatveé action atissue—enforcement
disetetlon—and determined that only “futther supportfed] [its] conclusion that the Secretary’s actions
are unreviewable,” Id at 318, The court began its analysis by emphastzing that this s “an area i which
the courts have traditionally been most reluctant to interfere” Id at 318. Enforcement discretion
depends on a “number of factors which are peculiarly within® the Secretary’s expertise,” such as

“‘determining whethet a violation has occutted, ... . whether agency resoutces are best §pent on-this

violation another, whethet the agency is Hkely to succeed iF it acts, [and] whéther a particular
enforcement action [] best fits the agency’s overall policies.” Id (quotag Feekler, 470 U.S. at 831). The
coutt recognized that the Secretaty is “far better equipped than the coutts to balarice [compering] factors
and dererming irs enforcement priveities” Id 4t 18-19. It further likeried enforcement discredon to

prosecutorial diseretion, which is an apea which “[cJoutts have long beld. .. is ‘particulatly ill-suited to
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judictal review,” because both require the balancing of numerous, compiicated factors. Td. (quoting
Wayte v. United States, 470U 8. 598,607 (1985)). The Fourth Circudt-thus reasoned that although “the
Commission playsavital roleinensuting that the Secretary’s enforcement actions are supported by fact
and consistent with the Mine Act’s text, it-does not have the authority to second-guess the Secretaty’s
policy-based choice of defendant.” T4 at 319, Given the discietionary naturé of the Secretaty’s
enfotcetnent decisions, and: the Tack of a-tneaningful standard to review such decisions, the Foutth
Citcnit held that such decisions wete “cothmitted to agency discretion by law, and therefore,
unteviewable™ under the APA of othetwise. Jd. (intérnal quotation marks omitted).

As in Speed Mining, the Mine Act hiete provides no meaningful standard for review of the
Secretary’s decision of whethet ‘to issue, maintain, of to terminate 2 POV notice apatt from one
fanidatsry circumistinee in which the Secretaty niust terminate such aotices. The Mine Act’s POV
provision states thit; “[i}f an operatos has a pattern of violations of mandatory health ot safety standards
it the coal .ot ‘ather nine which ate. of such nature as could have significanty and substantially
contributed to the cause and effect of coal or othet mine health of saféty bazards, he shall be given
witten notice that such pattetiy exists”™ 30 USIC. § 814(e)(1). Yet just as in Speed Mining the Act
provided no guidance on who t6 cite for 4 pasticular violation, the Act here provides no guidance on
whit constitutes a “pattern,” leaving such decisions up 1o the enforcement discretion of the Secretary
who “shall tnake such rulesas he deems necessaty to establish eriterda for determiniog when 1 pattein of
violations of mandatoty health ot safety standards exists.” 30ULS.C. § 814(e)(4). And the Secretary’s tule
for deterrmining whea 4 pattern exists merely sets forth baladeing Factors that guide his discretionary

decision. S 30 C.ER. §104:2 (listing eight differenitcriteria MSHA will considerin deterinining whether

$The coutt noted that; although the APA does not apply to the “making of any order; notce; or
decision made pursuant to [the Mine Act], ot to any proceeding for the review thereof,” 30 US.C. § 956,
the principles of unreviewability pursuant to the “comimitted to agency discretion” doctiine nonetheless
apply. Jd at 316 nX
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toissue a notice including “mitlpating citcumstances”). These factors, like those atissue in Speed Mining,
tequite the Secretary to engagein g “complicated balancing of a iuiimbet of factors which are peculiarly
withity” the Secretary’s expertise. Spesd Mintig, 528 F.3d at 318.

To show that the Secretary’s discretion’is subject to judicial review, the Union cites section
814(e)(3) of the Act and its mirroring repulation, That provision requires that “[{]f, upon an inspecton
of the entie coal or othet mine, an authorized reépresentative of the Sectetary finds no violations of
mandatory health or safety standards that could significantly and substanitially conteibute to the cause
anid effect of a coal of othet mine healthand safety hazard, the patternof violations that resulted irithe
issuanice 6f 4 [POV] ... . notice shall be deerned to be terminated.” Se 30 US.C. § 814(e)(3)y see i 30
C.FR. 104.4.¢ But this provision of the Act does riot set forth any meaningful standatd to review the
Sectetary’s decisions to testinate POV notices under clecumstances apatt 4 fuine receiving a clean
{nspecton. Simply put, it ptovides 4 mandatory condition undet which the Secretary masf tefimitiate a
POV siotice (after s mine receives 3 clean inspection free from S&S violations), but it does notpiovide
theaxulusive means for tepminating such o notice: Sey g, “Shall”, Black’s Law Dictionary (defining
“shall” as genierally “imperative of mandatory,” but alse recognizing that it may merely denote 2
petmissive “may™ depending on the context, and that as against the Government it must beconstrued
as merely perrissive unless another intent is thanifest), gualablrar hittps:/ /thelawdictonary.org/shall/;
se¢ alse Scaliz, Reading Law, at 114 (clng Radiroad Co. o Flecht, 95 U.S. 168, 170 (1877) (the same)).

Absent from thie provision is any word of exclusion, such as “only.” Ser Scaliaat 93-100. Totead
the Actas foreclosing the Secretaty from exercising his enforcement diseretion to terminate such notices

in other circumistances would conteadiet its plain language. Conpress is well aware of how to connote

S MSHA’ implementing regulation for temination of POV Notices, 30 CFR. § 104.4, mirrors ‘the
provisions of 30 U.S.C. § 814e(3). Like its statutory counterpatt, the régulation sets forth clrcumstances
under which the Secretary must terminate a POV notice. The sameanalysis set forth in this section thus
also-applies to the mirroring fegulation.
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exclusivity and used the wotd “only” and the phrase “shall only” elsewhere in the Act to connote
exclusivity 29 tites, See generally Federal Mine Safety & Health Act of 1977 (Mine.Act), Pub. L. No. 95-
164 (Nov.'9, 1977), as amended 30 U.S.C. §§ 801 #f.seg. In enacting subsection 814(e)(3), Congress
sought to-ensute that fnines would not be placed on POV indefinitely, and ptovided a bright line at
which such notices are terminated automatically. But there is nothidg in the langtiage of this provision,
vor inany othes provision of the Mine Act, that limits the Secretary from otherwise fésciriding 4 mine’s
POV notice if he deemns it wartanted. Tii shott, apait from requiriag the términation of 4 notice whena
fine receivesa cleaninspection, Congress has comumitted the enforcerment of POV notices entitely to
the Secretary’s discretion, with no meaningful standards by which to judge his discretion.

This fesult is confitmed by the natute of the administrative action at issue éntorcement
diseretion. As‘the Fousth Clicuitstated, “Teis difficult to think of a categoty of adtministeative action less
prone to review than the Secretary’s exeicise of [his] exclusive authotity to erforce the Mine Act™ Speed
Miping, 528 F.3d at 318, As with the decision of who to cite for a violation, we i, the decision of
whethier to issue ot to terminiate a POV rotice is likewise subject to the Sectetary's disctetion beeatse it
involves the complicated balancing of fumérous factors based on the Secretary’s expertise; s 30 C.FR.
§104.2 (isting cight different criteria MSHA will consider in deciding whether to isstie 2 notice including
“mitigating cireumstances™): Indeed, the federal courts have tepeatedly emphasized the Secretary’s
enforcement discretion ina number of similar contexts. B, Sy of Labor v Twentyinle Coat Co., 456 F.3d
151,157 (D.C. Cix: 2006y (“Unider the Act, the Sevretary’s churplng diseretion fs as uincabined as that of
& United States Attotney undet the Crirninal Code.”); Brosk v, Cathedral Bhffs Shale Oi Co., 796 F 2d 533,
538 ([0.C. Cirs 1986) (“The language of the guidelines Is replete with indications that the Secretary
tetatned his discretion to cite production-operators as he sfees] fit”). The Commission has likewise
recopnized MSHA’s discretion in designating 2 violation as “sipnificant and substaatial,™ See’y of Labor,

MSHA » Mechanivsville Corvvers; Tre, 18 EMSHRC 877 (1998), in vacating a violation, Secy of Labor,

15



178

Case 5:18-cv-01478 Document9 Filed 03/11/19 Page 16 of 21 PagelD #: 114

MSHA v RBK Constrction, Ing, 15 FMSHRC 2099, 2101 (1993}, and in deciding whether to place 2
wilnie in POV status, See’y of Labor, MSHA o Brody Mining, 36 FMSHRC 2027, 2048 (2014).

Moteover, it would make little sense for Congress to give MSHA the discretionary authotity to
decline 1o issue 4 POV notice, but thes to deny MSHA the discretion to remove such a notice when it
deetns it appropriate given its enforcermient priotities. Just asa prosecutor inay choose to indict, but later
optio distniss the indictment, the balancing of the competing factors that may have resulted ia ag hitial
POV uotice miay change over time, s 30 C.FR. §104.2, and the Secretary has the enforcement
diseretion under the Mine Act to femove the fioticeus he sees fit outside of onie mandatory requiretnent
for atitosatic terminaton. S« 30 USIC. § 814(e)(3); Speed Mawing, 528 F.3d 4t 318 (recognizing the
similatities between the Secretary’s enforcement discretion under the Mine Act and prosecutorial
diseretion). T facy, decisions worto enforce; such as the decision to temove the POV Notice at Affinity
Minie, are “presumptively unteviewable” Se Heklr, 470 U.S: at 832; Speed Mining, 528 F.3d ar 318,

Insu, to give'section 814(e)(3) the constrained reading Plaiatiff asserts would becontrary to
the notion of enforcermerit discretion and would ignote the provision’s plain language, which contains
no- wotds of exclusion that would Hmit the Sectetary’s enforcement discretion. The ‘enforcernent
decisions to remove 2 POV notice s “committed to agency discretion by law and therefore
unreviewable.” Speed Mining, 528 F.3d at 317 (internal quotation miarks omitted).

B. Evenassuming reviewability, the Union’s: APA claims should nevertheless be dismissed.

Even if the decision of whether to remove a POV notice ds not committed to agency discretion
by law, the Union’s APA claims would stll fail because the Union hag failed to allege-a violation of the
Mine Acty much less that MSHA: acted in an-arbitrary and capricious manner.

The Secretary has the discretion to-terminate POV notices, and the only limit on that discretion
fs that if upon inspection of an'entire:ming an inspector “finds no vielatons efmandatory health ot

safety standards that could sipnificantly and substantially contribute to the cause and efféct of a.coal ot
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other imine health- and safety hazard, the pattern of violations that resulted in the issuancé of a
[POVY . .. notice shall be deaimed to be teriinated.” Se 30 US.C. § 814(e)(3); s¢e als 30 CFR. 104:4
{mitroting regulation). Asexplained above, this provision metely requites that the Sectetaty tetmiriate a
POV notice if a mine receives a-clean inspection free from $&S viclations, so thatitis tot stuck o the
POV enforceiment scheme in petpetuity, which has escalating enforcenient consequences. See Swpra Patt
TIHA): 30 USC. § 814()(1)-(2) &30 CER. 104.3 (listing enforcement consequences). It does not,
however, prechide the Secretaty from exetcising his a‘uthoritf to- tetninate such notices in Gther
circumstances apatt from a clean inspection. Ses Supra Pait TII(A).

Hete, the Union does notallege that MSHA hag failed to tetminate 4 POV notice at Affinity
Mine upon a clean ins‘pectiob, which wanld violate the Act. Se-30 US/C: §814(e)(1); 30 CFR. 104.4,
Tnstead, the Union is alleging that MSHA’s termination of a POV sotice at the Mine violates this
provision, and thug that MSHA 15 “unlawfully with[holding] .. . [elnforcement of the POV notice,”
“exceed[ing] the agency’s statutory authotity,” and actdg in an “atbittary and capticious™ mannet by
telying on factors other than a “clean inspection™ to tettninate a POV notice; Cotnpl. §f 36-42, Pat
differently, the Union’s argument for each of its APA claims hingeson the Courtadopting the Union’s
unduly harfow intetpretation of section 814(e)(3) and ifs mitroring repulation, 1., that the provision sets
forth beth the mandatoty and the exclisive friedns for tefininating POV notiees. As noted above; that
interpretation of section 814(e)(3) is contrary niot only to-the statute’s plain language, but also the very
notion of enfotcemett discretion. See Supra Part ITI(A). At most; Congress has placed anrouter limiton
the Secretary’s discretion by requiring termination ‘of 1 POV notice upon a ming receiving 4 ‘clean
inspection, thereby ensuring that mines are not stuck it the POV enforcement scheme for perpetuity,
which has serious; escalating consequences, including withdeawal orders. 30 U.S.C. §814(e)(1)~(2). But
Congtess has not limited the Secretaty’s discretion to otherwise terminate such notices apart from such

citcumstatices—indeed; the provision contains no wotds of exclusion that would limit the Secretary
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from exercising his discretion in cltcuastances apatt from the mine feceiving a clean inspection, Se
supia Part TIA). Consequently, the Unioi’s claims dnder the APA should all be distissed Because
MSHA has acted in accordance with its enforcement discretion.

IV. The Union’s Mandamus Claim Should Be Dismissed.

“Mandamus is 2 “drastic” remedy that must be teserved foi ‘exttasrdinary sitmtions® involving
the performance of official actsor duties.” Cumberlaiid Cry: Hosp. $vs; Tne: v Burvel], 816 F.3d 48, 52 (4th
Cix. 2016y (quotng Kev's. U.S. Dist. Cosrtfor N Diist; of Cal., 426 US. 394, 402 (1976)). “[T]o establish
the conditions necessary for issuanice: of & wiit of mandarnus, the party seeking the it must
detnonstiate that (1) fit] bias a clear and indisputable tight 1o the relief sought; (2) the responding patty
has 2 cleatduty to do the specific act requested; (3) the act tequested is an official act or duty; (4) there
are no other adequiate means to attain the relief [if] desites; drid (5) the issuance of the wiit will effect
dghtand justice in the circamstances.” Unied States exc vl Rabmean v, Oucology Assoe, P.Cy 198 F.3d 502,
511 (dth Cir, 1999) {citing Kerr; 426 U.S; ut 403).

The Union’s mandamus clatm should be dismissed for several teasons. As explained in Part 1T,
the Union has no “clear and indisputable tight” to' force MSHA to-take any action at Affinity Mine
becavse none of its members even wotk at that mine. See Compl. Y] 34 (notideatifying any members
who wotk in Affinity Mine). For the same: reason, MSHA owes no “clear duty” to the Union otits
members. And even if the Union did have members at Affinity Mine, the decision to terminate a POV
notice is a discretionary enforcement- decision, see supry Part 11, and is therefore not subject to
mandamus because there isino “clear duty™ to take any specificacdon. Cf Feokler, 470 U8, 2t 828-32
(explaining that-decisions not to. enforce are presumptively committed to agency discretion); Drew o
Lawrimore, 380 F.2d 479, 483 (4th Cir: 1967) (recognizing that mandamus should generally not “interfere
with the exercise of [officials’] discretion™). Because the Union has failed to meet the first two

requirements of the mandamus test, its mandamus claim must be dismissed,

18
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Ewven if the Court disagrees regarding these fitst two tequitetnents by finding that the Union has
a “clearand indisputable right to the relief sought” and that MSHA basa “clear duty” to take the actions
that the Union seeks, mandamus would still be barred becanse—under that scenatio—the APA would
provide an adequate frieans to-attain the relief the Union desites. Although the Fourth Circuit has not
ditectly addressed the issue, it is well-established that “the avatlability 6f judicial review for challenged
agency conduct undet the APA precludes review of, and issuance of mandamus for, the same conduct
undet § 1361.” SevSouth Carolina . United States, 243 F. Supp. 3d 673, 683 (D.S.C. 2017), affd, 907 F:3d
T42 (dth Cir. 2018); sie abvo, 0z, Callawvay Goif Co: v Kappas, 802 FSupp.2d 678, 690 (B.D. Va. 2011)
Syugenta Crop Proty Int. v E.PA. 444 B, Supp. 2d 435, 452-53 (M.D.N.C. 2006). In fact, every couttof
appeals to-address the issue has concluded that the availability of relief undet the APA forecloses the
issuance of mandamus undec§ 1361, Sew, a6, Servana o US. Attarney Gen, 655 F.3d 1260, 1264 (11th Cir.
2011); Sharkern Ouarantillo, 541 F.3d75, 93 (2d Cie. 2008); Mz Enmnons Mining Co. v Bablirg, 117 F.3d
1167, 1170 (10th Cir: 1997); Swhiey . Perpy, 101 F.ad 925, 934 (3d Cit. 1996); Sedder . Uniter Stares, 537
F.2d 867, 870 (6th Cix, 1976); see afso Lidep. Mening Co. v Babbitr, 105 F.3d 502; 507 8.6 (9th Cir. 1997)
{questioning the applicability of 4 mandarius remedy whete there g an APA remedy).

The Union seeks the exsct sattie telief undet the Mandarnias Actas it does under seetion 706(1)
of the APA, that MSHA be compelled t6 enfoice the POV Notice ar Affinity Mine. Compary Corapl. §
38; awrh Compl. Y 45. In short; the Union has—and s currently seeking—other adequate judicial
remedies to obtaln the same relief. Because the requested writ of mandamius would add nothing beyond
the relief the Union is already seeking under the APA, the “extracedinary eitcumstances for which
tuandamus is reserved dre not present.” Syngenta, 444 F. Supp. 2d at 453 (citation omitted). For these
reasons then; the Union’s mandamus claim should also be dismissed.

V. The Union’s Declaratoty Judgment Act Claim Should also be Dismissed.

“I]e is elementary that a federal court may properly exercise jurisdiction in & declatatory
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judgment proceeding when thiee essentials ate met: (1) the complaint alleges an “actual corittaversy”
between the patties “of sufficient iinmediacy and feality to wattantissuance of a declatatory judgment;”
{2) the court possesses-an independent basis fot jurisdictioprover the parties and (3) the cotirt does tiot
dhuse its discretion I its- exercise of judsdiction” 28 US.C.§ 2201 Vohe Const. Bguep. N. Am., Ine, »
CLM Eguip. Co., Ing., 386 F.3d 581, 592 (4th Cix, 2004). But here the first two tequiremerits are missing,
First; as explained in Part 1, there is no actual controversy beécause the Union cannot meet the
requirernents for standiag as none of ity members actually work in Affinity Mine. Second, because the
Union lacks any viable claim under the APA or the Mandamus Act, its-claim under the Declararoty
Judgment Act should likewise be dismissed because thete is noindependent basis for julsdiction: See
Volvo Const:, 386 F.3d 592; Clear Sky Car Warh, LLC v City of Chesgpeaks, Va., 910 F.Supp.2d 861, 8710,
8 (B.DVa.2012), 4ff 4, 743 F.3d 438 (4th Cit: 2014) (affirming decision stating “the Court tiust have

befote fta properly pled claitn ovet which it bas an independent basis fot exercising otigial jutisdiction

befote it mayact pursuant to the Declatatory Judgrient Act.”). Indeed, the Declaratoty Judgment Act
provides only fora remedy, declaratory telief, not an independent cause of action. E.g; Campbell v rel.
Bty Unizs Holders v A it Grpe, Ines 86 T Supp. 3d 464,471 (B0, Vi), aff'd subwom. 616 F. App’s
74 (4th Cix: 2015) (distnissing claim for declamtory telief on the grounds that there was tio fndependent
causeof action); Pobursky s Pella Corp:, No. 2:14-MN-00001-IDCN, 2015 WL 2379496, 1t ¥7 (D.S.C, May
19, 2015} (the same). Because: the Union has tio ndependent cause of action; this Coust lacks
jurisdiction, and its: Declaratory Judgment Act elain for relief should be dismissed.
CONCLUSION
Forthe reasons set forth above, this action should be distnissed.
Respectiully sabmitted,.

JOSEPH H. HUNT
Assistant Attorney Genefal

BRAD P, ROSENBERG

20



183

Case 5:18-cv-01478 Document:9 Filed 03/11/19 Page 21 of 21 PagelD#: 119

Agsistant Branch Ditector

DANIELLE W. YOUNG

L3/ Danelle W, Young

Danielle W. Young (TX Bar No. 24098649)
Trial Attorney; Federal Programs Branch
U8, Depattment of Justice, Civil Division
1100 L Street; NW Room 12312
Washington, DT 20005

(202) 616-2035

Email: Danielle. Young2@usdoj.gov

Ls/ Fred B, Westfall, Jr.

FRED B. WESTFALL, JR., AUSA (W.Va.
Bar No. 3992}

Office of the United States Attorney forthe
Southern District of West Vieginia

300 Virginia Street East, Room 4000
Chatleston, WV 25301

(304) 345-2200

(304) 347-5443 (fax)

Conpiel for Defenidants



184

Case 5:18-cv-01478 Document 18 Filed 04/01/19 Page 1 of 15 PageiD#: 20%

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

UNITED MINE WORKERS OF AMERICA,
INTERNATIONAL UNION

Plaintff,
¥ 1 Civil Action No:
5:18-cv-1478
DAVID G.ZATEZALO; etal

Defendarits:

REPLY IN SUPPORT OF DEFENDANTS! MOTION TO DISMISS

As fs now clear frotn Plaintiffs opposition brief, the United Mine Wotkers of America does
not have any members wotking at Affinity Mine: Undaunted by its total lack of connection to-any of
the events being challenged in this litigation; including: its failure to- intervene in enforcement
proceedings before the Cominission, the Union attempts to salvage this Court’s jurisdiction by casting
its -challenge as focusing on dgenicy action rather than an order of the Commission. But for the
Cormmission’s ordet, however, the Pattern of Violations (POV) Notice at Affinity Mine would still be
in place, That makes the Comirnission’s order the cause of any alleged harm to the Union: As such,
thie Union’s lawsuit would have belonged ina court of appeals, if it had been filed on dme. The Unlon’s
lawsut simply does not belong in this Court.

Bwen if thisis the correct cotitt to be adjudicating the Union’s claims, this case should still be
dismissed because the Union lacks stariding, Simply put; because none of its members acrually work
at Affinity Mine, the Uniofi s 2 Plaintiff in search of & controvetsy. The Union nonetheless claims
that the one-time settlement of the POV Notice at Affinity Mine; #fter the Mine had been in POV
status for five years, could diminish the deterrent effect of the enforcement scheme as a whole, thus

imipacting Union membiers. at othet, unidentified mines. Those allegatons, however; are far too
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speculative and remote to cross the threshold from mere possibility into plausibility: They cettainly.do
not tise to the level of a “certainly impending™ injuty or demonstrate a “substantal tisk” of future
injury:

Finally, ever; if this court were to Rod that it has jurisdiction, this case should still be dismissed
for failure to state a claim because Congress afforded the Sectetary the enforcement discretion to
determine whether to. issue; maintain, ot terminate a POV Notice. Because the Secretary acted in
accordance with. his discretion under the Mine Act, the Union cannot state a claim under the
Administrative Procedures Act (APA), Mandamus, or Declaratory Judgment Acts.

ARGUMENT

L Plaintiffs Collateral Attack on the Comimission’s Order in District Courtis
Batred by the Mine Act;

The Union failled to infervere in the administrative proceedings to challenge the settlement
agteeient between Pocahontas and the Secretaty and then missed lts statutory deadline to challenge
the Comniission’s order in the appropriate circuit court undet section 106{2)(1). Recognizing that it
has otherwise lost its oppottunity to challedge the removal of the POV Notice at Affinity Mine, the
Uniof now triés to feframe 168 lawsuit as-one metely about agency action that does not involve the
Cominission. See PLs Opp’ato Defs.” Mot. to Disiss (PL’s Opp'n), at 4-5, BECF No. 17, That attempt
fails,

First, the Union atgues that the Corminission’s otder was tiot the actual cause of any alleged
harm because the ordet, in the Usion’s view, merely made the Administiative Law Judge’s finding that
the POV Notice was validly isstied final and tinappealable. See /. at 5. But that characterizafion of the
Comimission’s order is less than fulseme. As Defendants exphined in their opening biief; the
Commission’s decision also disthissed Pocahontas’s petition for review and implicitly recogriized that
the Secretary’s authority £ tefininate 2 POV notice was not-feviewable. See Defs.’ Mot. to Dismiss

(Defs.” Memy), at 67, ECF No. 9, The Union does not dispuite in its.oppesition that the Commission

2
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recelved a copy of the setilement agreement as part of Pocahontas’s inotion to withdraw its petition.
Sse Compl. Attachs. 5-7, ECF No. 1-1. Nor does the Undon dispute that the settlement agreement was
expressly conditioned upon the Commission granting the disrnissal of the petition. Ss Compl. at ¥ 24;
se¢ also #d. Attach. 7, Y] 4-5 (providing that Mine Safety and Health Administiation (MSHA) would
only terminate the POV Notice if the Commission ssued “a full, clear; and unambiguous distnissal of
the Proceeding” and that without such a dismissal the agreement would be “aull and void”). Thus,
but for the Commission’s order, the setilerent agreement would not have gone into effect, the POV
Notice would likely still be-in place at Affinity Mine today,"and the Union-would not be: “adversely
affected oraggrieved by an order of the Cormission.”? 30 US.C. § 816(a)(1); Ser adbo Defs.” Mem. at
6-7.

The Union next complains that, because itwas nota party to the administrative proceedings,
it had no reason to know it should intervene in those proceedings or challenge the Commission’s
ordet. See PL7s Opp’n at 5-6. 1F true, that argument would prove Defendants” point that the Unlon is
2 mete bystander that has no real connection to Affinity Mine because none of its members wortk
there. Seedd ac 11, In fact, however, the Union admits it had actual noticer Although Pocahontas,
withoutthe Sectetary’s concurrence; initially filed the setlement agreement and its motion to withdeaw
its petition under seal, that seal was later removed and the filings were made public. See i at 5.

The Union nextargues that because the Conumssio;x had no authority to review the Secretary’s
discretionaty temoval of the POV Notice by settlement; the Commission: is not-the cause of the
Union’s alleged injury: Ser #d at 5-6. Just because the Commission implicitly recognized that it lacked

authotity to'teview the términation of the POV Notice does not-mean that the Union could not have

1t is possible that the POV notice could have been terminated in other ways, of course. Tor example,
the Commission could have :invalidated it. It nevertheless remains the case that but for the
Commission’s. decision; the settlement agreemient that texminated the POV Notice at Affinity Mine
would not have gone into-effect:



187

Case 5:18-cv-01478 Document 18 Filed 04/01/19 Page 4 of 15 PagelD #: 204

challeniged that jusisdictional detesimination either before the Cotainission or ia cifcuit coust: Tndeed,
the dissenting Comimissioner ratsed this very point; arguitg that the Commission did have juiisdiction
and “should notassent” to the settlement agreeinent by dismissing Pocahotitas’s petition, See Compl,
Ateach. 6t 8. Sitply put, the Unioin is challenging the settlement sf an enforcement proceeding, but
the Mirie Act “establishes that the Comimission and the courts of appeals have exclusive jutisdiction
over challeages to agency enforcement proceedings ... " Thuwder Basin Conl Co.u: Reich; 510°U.S. 200,
208-09 (1994): It bears fepesting that but fot the Commission’s oidet, the settlement agteement would
fot have gone into afféct snd the POV Notice would still be in place at Affinity Mine. If the Union
wanted o challenge the Commission’s: otdet, it should have intervened in the proceedings to try to
prevent the settlement of it could have attempted to bring suit in circult coutt challenging the
Cornprission’s declsion, which, as the dissenting panel member pointed: out, “assentfed]” to the
settlementagreetnent. Se¢ Compl. Attach. 6 at8. Butit cannot now collaterally attack the administrative
proceedings in-district.court. e 30 US.C§ 816{)(1).
1I. Plaintiff’s Alleged Diminished Detestenice Injury is Too Speculative to Confet
Standing.

The Union has failed to identify any member who could establish the elements of Article ITT
standing. The Union adinits as much, but argues that it need not show that any member has suffered
anvinjuty in-fact becauseit is relying on the nattow-exception set forth in Swamers o, Barth Tland Inst,
55510.5. 488, 498-99(2009), that an association need not identify a memberwho has suffered an injury
when all of its members are harmed by the same action. See PL’s Opp’n at 7-8.

First, completely-absent from the Union’s complaint is an allegation that “al” of its members
are being hatmed; instead, the complaint merely states that “Plaintiff; its members, and-other miners”
are being harmed. S2¢ Compl. § 34. Second, even if the Union had pleaded differently, the Swmmers

exception only applies when an association has identified-s concrete injury that applies to each or-all
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of ity members, B, NAACE v State of Al eserel. Patterson, 357 U.S. 449, 465 (1958) (showing that
all ‘'organization members suffered identfied harm from release ‘of membership lists). By contrast,
whete an ofganizaton makes only a “terse allegation”™ that all of its members are being harmed
“without specific mention of any individual member’s injury[]” that allegation “surely stops short of
the line between possibility and plausibility, for purposes of the limited ‘all-members” exception to-the Summers
identification requivement™ S, Walk ar Broadiands Homeowner's Assn, Ine: v OpenBand-at Broadlands; LLIC,
713 B.3d 175, 185 (dth Cir. 2013) (internal citatons omitted) (emphasis added). For example; in
Southern Walk, the court addressed whether an exclusive broadband arrangement was harming all of
the Homeowaer's assoclation’s members:. Id The coutt reasoned that there was “no indication” that
ovepy association member desived different broadband setvices and thus concluded that the Swwmers
exception did not apply. Id Irrso holding, the court recognized that even when a substantial number
of an association’s members suffers the same harmy; that does not excuse the requirement that the
association either identify 4 specific member’s hatm or deatly identify a specific concrete injury that
applies to g/ of its inembers undei the Swawery exception. Sesdd ar'184-85,

Like the association in Soushern Walk, the Union hete has made only 4 terse allegation that all
of its membeis ate belng hartned by the settlement agreement. See Compl § 34, And; as in Sontbern
Walk, the allegations in the complaint provide “rio indication™ that sash of the Union’s tens: of
thotsands of metnbets i3 facing an imtninent injury of being rendered legs safe as @ result of the
rerioval of the POV Notice at Affinity Mine (whete they-do noteven work).” In fact, it is not possible

thiat allof the Urdon’s metmbets could be haimed as the Union’s owin website shows thatits “diverse”

% The Union argues in a footaote that the Fourth Citenlt did not address the Sammers exception in
Southers Walk, butas cleatly set forth in this quote, the Fourth Circuit did address the issve.

* In faet; given that none of the minewoskers at Affinity Mine have challenged the removal of the
POV Notice, it seems urlikely that every member of the Union, noné of whom works at Affinity
Mine, is nevertheless suffering a concrete injury.
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membership includes many individuals outside of the mining industey who could not: possibly be
affected by the removal of the POV Notice at Affinity Mine, such as “public employees,” “health catre
workers,” and the “Navajo Nation”. JSee United Mine Wotkets of America, About,
http:/fumwa.org/about/.* Tn short then, without a “specific mention of any individual member’s

<

tnjuryf]” Plaintiffs conclusory allegation “surely stops: shott of the line between possibility and
plausibility; for purposes of ‘the limited. ‘all members’ exception to the Swmmirs identification
requirement.” S, Wk, 713 F.3d at 185 {internal citation omitted).

The problem with the applicability of the Summers exception here highlights an -even more
fundamental problem with the Union’s standing argument: the Unlon has falled to allege-an actual or
imminent infury. The Union says otherwise, claiming—{for the first time—that because this case
involves a futute injury, it merely needs to allege that Defendants”actions in removing the POV Notce
at Affinity Mine “creates a ‘substantial tisk of harm.™® Pl’s Opp’n-at 8-9. In support of this position,
the Unfon cites Kenny v, Wilsan, 885 F.3d 280, 287 (4th Cir. 2018). But that case is both inapposite and
taken out of context.

In Kenny, the Fourth Circuit was confronted with the issue of whether studentmiembery of
anl organization, “all of whom ha[d] previcusly been charged under one of the two statutes”
prohibiting certain expressive conduet, faced 1 “substantial Hsk” of “future arrest-if, while on or
around the grounds of a school, theiractions are interpreted to fall under any of the broad terms of

the statutes.” 885 F.3d at 286-87. The court noted that under the governing case law involving future

* At the motion to dismiss stage, “[a] couzt may take judicial notice of infotmation publicly announced
on a party’s web site, so long as the web site’s authenticity Is not in-dispute and ‘itis capable of accurate
and ready determination.™ Jeandron v. Bd, of Regents of Univ. Sys. of Maryland, 510 F. App’x 223, 227 (4th
Cit. 2013) {quoting Fed. R. Bvid. 201(b)).

* Nowhere i the Union’s complaint does the word “risk” or “future injuty” appear, instead it malkes
pure condusoryallegations that it has been injured without any supporting factual allegations. Se, 4z,
Compl. § 34,
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attest thete weie two ways to show a “substantial Hisk” of injuiy: by establishing “anl intenton to
engage in-a cousse of conduct atguably affected with a constitutional interest, but proscribed by-a
statute, and thete exists a ctedible threat of prosecution thereunder[]” of by making & “sufficient
showing of self-censotship, which occuts when a claimant is chilled frofn exetcising his tight to free
expression.” Id at 288 (citation omitted). Obviously, neithet of these constitutional ctitetia ate
applicable here.

More instructive is the Foutth Circuit’s decisionin Beck o MeDonald, which-addressed-whether
& data breach of plaintiffs” personal information held by the Vetetans Affairs was sufficlent (1) to
createa “certainly impending” threat of identity theftor (2) “substantial risk” that identify theft-would
occur, thereby “promptfing] a patiy to reasonably incur costs to mitigate or avoid that hare” 848
F.3d 262, 275-76 (dth Cir), cert. denied sulb nom. Beck v. Shutln, 137 8. Ct. 2307 (2017), 'fhe Fourth
Circuit first rejected plaintiffs” argument that because the laptop containing plaintiffs’ data was stolen,
the threat of identity theft was certainly impending, reasoning that the conclusion plintiffs would
suffer identity theft rested on the assumption that the thief stole the laptop for the personal
information it contained and that the thief would select: plaintiffs” information instead of thousands
of others’ information to engage inidentity theft. I at 275. The coutt recognized that this “attenuated
chain of possibilities” based on. the “actions by :third parties independent of the defendants™ was
insufficient to establish a certainly impending-injury—even if there was an “objectively reasonable
likelihood” of injury. Id at 268, 275-76 (quoting: Clapper v..Amuesty It USA, 133 8. Ck. 1138, 1147-48
(2013)). The courtalso rejected plaintiffs’ argument that plaintiffs had established a “substantial rsk”
of injury, holding that-neither the 33% increase in likelihood of identity theft, nor the defendant’s
decision to pay for credit monitoring; indicated 2 substantial risk, even if the plaintiffs had taken

affirmative steps to-mitigate the harm themselves, i at 276, Finally, the coutt noted that the more
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Hivie that lapses without 4 teport from plaintfs of an acrual {njury, the alleged “threatened injuries
become more and more specilative.” Id at 275.

As in Begk, the Union's batii tests on'an “attenuvated chairy of possibilities.” It depends on a
one-time setdement between Pocahontas and the Secretasy tegarding the POV Notee 4t Affnity
Mine, after the Mine had been on POV status for five years; “underminflng] the POV v detettent
effect]]” which will fa tirir cause third-party thine operators at mites ather thaw Affinity Mite to “no
longer [be] deterred from unlawful acton;” thus “decreasing safety in the nation’s mines” and creating
an “injuely] in fact”™ Compl. ¥ 34 As in Besk, when the thieatened injuiy is dependent on the actions
of third parties (hete, mine opetators at other mines) independent from Defendants, the alleged haum
is too speculative to.constinute a certainly impending injuty. Tt is, at best, unikely that ribe operators
at othet mines where the Union’s members work will stast violating the Mine Act to the extént they
would be put on POV status, based on the remote possibility of'a settlement agreetrient several years
latet after hundteds of withdiawal orders likely affecting production.ate issued. This is especially true
given MSHA’s undisputed continued cominitident to “maintainfing] the Department’s existing and
highly effective enforcement ability” through the POV scheme. St Compl. Attach, 9 at 2-3, For the
same teason then, the Union’s allegations do not sise to the level of a “substantial risk™ of injusy: There
is no substantial dsk that @/ of the Union’s members will be fendered less safe as:a result of 4 ofte-
time settlement at a tnine whete none of the Union’s members actually work. See PL%s Opp'iiac 11
(admitting it has no membets at Affinity Mine). And the fact that the Union has niot identified any
increase insafety hazards at othermines where its members have been working the past seven months
since ‘the settlement agreement took effect at Affinity Mine undetscotes that the Union has no. feal
intetest at stake. See Beck, 848 F3dat 275,

Despite the lack of connection between the Unlon’s members and Affinity Mine; the Union

nevertheless atgues thatiits allegations establish the plausibility of'its alleged injury. See PL’s Opp’niat
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10, Trsuppott, the Union cites injury data prior to the issuance of the POV Rule six years ago. Id at
10-11; True-enough that prior to the POV Rule, mines across the country were significantly less safe,
but that data is not relevant here because it shows nothing about the post-settlement safety conditions
at mities during the past seven months. The Secretary has not removed the entice POV scheme; he
metely exercised his discretion as patt of a settlement agreement to remove the POV Noticerat-one
mine, which had significandy improved its safety rating, to ensure the continued success of the POV
enforcement scheme and avolid an adverse ruling from the: Commission. Compl. Attach. 9 at 2-3, In
fact; the Sectetaty continues to vigorously defend the POV enfotcement scheme in-other litigation.
See Obiv Coul Asen et al. v Sec’yof Labor ¢t al; 2:14-cv-02646 (S.D. Ohio). Tellingly, the Union has not
made 2 single factial allegadon about post-settlement safety conditions at mines across the country;

2018 was dctually the second safest year on record in terms of fatalites. U.S. Dep’t-of Labor, ULS.

Mizning Fatalities in 2018 Were Second Lowest on Record (Jan. 5; 2019), hetpst/ Swwwimshaigovy news-

In a last-ditch effort to bolster its standing argument the Union argues that, “[i}f the UMWA
lacks standing, theti no party exists which could bing this case.” PL's Opp'niat 11 0. Thatasgument
is & non-startet: As the Supreme Court has repeatedly held, “the assumption thatif [plaintiffs] have
1o standing to'sue, no one would have standing, is not a redson o And standing”™ Clapper; 568 U.S. at
420 (citing cases). In any event, the Union misses the mark because the mineworkers who actually
wotk at Affinity Mine sowid have standing to stie if they could identfy an injuty-in-fact as to themy;
tellingly, none chose to do so. And while it is possible that the Union eould have standing if a POV
notice was removed at a mine where its members worked, the Secretary has niot temoved any other

POV notices by settlement. The fact that the Union has to search fora case involving a mine where
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nione of ity members work fuither undercuts its injury atgument because it shows that the POV
scheme has tetained its enforcement strength,®
I The Union has failled to State a Claim under the APA because the Decision to
Remove a POV Notice is a Discretionary Enforcement Decision of the Secretary.
The Union argues that its APA claims ate reviewable: Tt points to- the statutory language to
show- that there s a cleat standard: for determining when'a POV notice must be terminated, but that
provision merely states the following:
If, upon an inspection-of the entire coal ot othermine, an authorized representative of the
Secretary finds no violations of mandatory health-or safety standards that could significantly
and substantally contribute tothe-cause and effect of'a coal or other mine health and safety
hazard, the pattern of violations that resulted in the issuanice of a notice under paragraph (1)
shall be deemed to be terminated . ... .
30 U.S:C. § 814(e)(3). Contrary to the Union’s unduly narrow reading that the statute only permits-the
termination of a POV notice:if there is a clean inspection, sez Pl’s Opp’n at 13-19, this provision

mierely sets forthea sufffeient condition under which 1 POV notice must be terminated; it does not set

forth the-exclusive means, that is, a necessary condition for termination. Ses, &g, Tup. of Tintarm v, U.S.

Dep't of Transp., 582 F.3d 482, 489 (3d Cir. 2009) (collecting cases explaining the difference between
“i” sufficient conditional statements and “only if” necessary condiffonal statements).

The: Union’s handwashing analogy, see PL’s Opp’n at 15-16.1.12, is instructive here when
propetly reframed to an “if” condidonal statement like the provision at issue here (rather than a
necessary conditional statement containing words of exclusion such as “only 1™ or “if and only if?).

See Tinicnm, 582 F.3d at 489, The termination provision is similar to a sign o a restaugant that says: “Tf

¢ Although the Unlon notes that the Defendants did hot raise the issie of prodesitial standing, see PL%s

Opp'n at 6.n4; there is no need for the Court to reach this issue, because the Union cannot meet the

requirements for Article 11T standing, Doe ». Virginia Dep't of State Polive, 713 F.3d 745, 753 (4th Cix.

2013y (recognizing that when a plaintff is “uiable to meet the requirements for Article TII standing .
. [the court] aeed not engage i prudental standing analysis.”).

10
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employees use the restroom; then. they must wash theif hands?” Such a sign clearly sefs: forth a
sufficient condition (using the testroom) under which employees must wash theit hands. Yet it does
not prevent erployees from washing their hands under other circutnstances apait from using the
restroom-—afterall, using the restroom is not a necessaty condition for handwashing, Bmployees ate
free to wash their hands i their hands get greasy, if they handle inoney, ete. The same s thue hete
Like the handwashing sign, ‘the statutory provision inetely states -a. sufficient condition {a clean
inspection) for the: termination of a POV notice. But it does not set forth any necessary conditions,
nor does it make the converse true (i, that'if the POV notice s terminated then there must have
been a clean inspection).”

Atmost then, section 814(e)(3) sets forth ooly one limited standard. by which to judge the
Sectetary’s discretion: if there is a-clean inspection then the Secretary must terminate the POV notice.
But there is no allegation here that the Secretary failed to remove 2 POV notice aftera cleaninspection,
which weuld violate the Act: And there are no other standards set forth in the stanite: or its
implementing regulations to guide the Secretary’s decision. to: terminiate POV notices in other
clrcurnstances. Speed Mining, Ine. v Fed: Nline Safety & Health Review Commr'n, 528 F.3d 310, 317 (4th Cir.

2008). Although the Union claims that Defendants” plain reading of the statute: would give the

7The Union has committed a logical fallacy known as “affirming the consequent.” The Union assurnes
because the statute essentally says, “If thete’s a clean inspection, then the POV notice'is terminated”
that the converse I8 true, Le., “That if the POV notice 18 terminated, then there must have been a clean
inspection” But that is not correct, only the contrapositive Is necessatly true, and different
antecedents can lead to the same consequent: Seg, o5, In re Stowart Foods, Ine., 64 F3d 141, 145 0.3 (dth
Cir. 1995) (explaining the logical fallacy of “affirming the consequent™); Indem. Tns: Co. of N, .Awm. v W7
& T Offchote, Tue., 7156.F.3d 347, 355 0.5 (5¢th Cie. 2014)- (same); Gilliam v. Nevada Power Co., 488 F.3d
1189, 1196-97 n.7 (9th Cit. 2007) (sawe); United Tel. Co: of Carolinas . FCC, 559 F.2d.720, 726-(D.C.
Cit. 1977) (satne); Zend2 LLC v Washington € Lee Upin, No. 6:17-CV=00053, 2017 WL 4532580, at
*¥3 0, 2 (WD Va, Oct, 10, 2017); see afie Wikipedia, httpsi/Jenwilipedin.org/wiki/Affirmiing: the
consequent,

11
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Secretary unfettered discretion, the: real isstie is whether the Secretary has the same discretion to
femiove a POV notice as He does to issue it in the ffst place. He doss,

‘Furthet, the Uniot fails entirely to address the sécond prong of the test for téviewability—the
farire of the adiministrative-action af issue. Id, at 318, Agset foith in Defendants” Memoranduga, the
natare of the adeministrative action at issue 18 enforcerment discredon, an ared long held to be il prone
to judicial review. Sw Defs” Mem. at 15-16. The Union apparently concedes that the statite gives the
Secretary the enforcement disctetion to determine whethet to issué a POV notice in the first place,
but-nevettheless atgues that the adininistrative dction at issue here, retnoval of the notice, does not
allow for enforcement discretion. Se¢ PLs Opp’n at 16. That arguinent, as explained. above, is
inconsistent with the plain language of the statutory text; and it s also incompatible with the sotion
of enforcement discretion, It would make little sense for Conggess to pesnit: the Secretaty the
discretion to determine that a POV notice is not-wattanted in the Hist instance, yet deny hita the
discretion to tefmninate 2. POV notice once issued. See Defs.” Mem: at 15-16. After all, the careful
caleulations that-warranted the issuance ofa POV notice may change over time. 4 (citing 30 C.ER.
§ 104.2 {isting elght different criteria MSHA will considet in determining whether to Issue a nodge
including “mitigating citcumstances™). Sensibly, Congress gave the Sectetary the discretion to
detesmine whethet to issue, maintain, or tetininate a POV notice, and the only limmit on that discretion
is: the safe harbor provision of section 814(e)(3), which. protects mine operatots by requiting
termination.of a POV notice aftera clean inspection. In sum, both the provision’s plain lhaguage and
the nature of the administrative action at issue make clear that the enforcement decision to removea
POV notice is “committed to agency discretion by law; and therefore uareviewable.” Spead Mining, 528
F.3d at 317.

Evenif the decision of whether to removea POV notice is not committed toagency discretion

by law, the Union’s APA claims would still fail. All of the Union’ APA claims hinge-on the Coutt

12
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adopﬁng the Union’s unduly narrow interpretation of section 814(e)(3) and its mitforing regulation,
Le., that the piovision sets foith a necessary condition for terminating POV notices. See Compl. 4
36-42. But-as Defendants explained above; the only action by the Sectetary that would violate that
section is if' the Secretaty fadled to remoye 2 POV notice after a mine tecelved a clean:inspection. There
is no-allegation of such a failure here; accordingly, there is no violaton of the Mine Act; and -the
Union’s APA claims must be dismissed.
IV.  The Union’s Claims for Relief Under the Mandamus Statute and the Declaratory
Judgment Act Should Also Be Dismissed.

The Union has notmetits burden to establish thatit has a claim under the Mandamus Statute
ot the Declaratory Judgment Act. As Defendants explained in their memorandum, see Defs” Mem. at
18-19, the Union has failed to state o claim for mandamus relief. To begin with, the Union is not.a
real party in intefest in this matter; it .did not even attempt to participate in the underying
administrative proceedings. See P1’s Opp’n at:5. The Union is a thizd patty looking for violations at
mines whete none of its metmbets even work: See Compl. 4 34 (vot-identifying any members who
wotk: at Affinity Mine); PLs Opp’n at 11 (admitting none of it members wotk at- Affinity Mine).
Consequently, the Defendants owe no “clear duty” to the Union, nor:does the Union have “a cleat
and indisputable right to the relief sought™ as ithas no real-connection to Defendants’ discretionary
enforcement actions at Affinity Mine. See South: Carsling v United Stares; 907 F.3d 742, 754 (4th Cix,
2018) (citation omitted).

Aneven mote fundamental problem is that: the: Union seeks the exact same relief under the

Mandamus Statute as it does under the APA. The Fourth Circuit recently affirmed that eligibility for

13
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relief under the APA’s*§ 706(1) [], i turn, precludefs] an awatd of mandaraus relief® Id. 4t 755.
Althotgh the Union cites three older cases fom eotirts outside of this cireuit; none of those decisions
are binding on this Ceust and they are all contraiy to the well-established rule that mandamiis ivan
extracrdinary remedy that is available only when “no otheradequate means to-attain the relief sought”
exists. 14 4t 754 (quoting Kerr s ULS. Dist Cortfor IN. Dist-of Cal, 426 U.S. 394, 403 (1976)). This
Court should follow the Fourth Cirenit’s recent decision in Seuth Caroling and dismiss the Union’s
claitn for tnandaious relief.

The Union’s claitn for additional relief under the Declaratory Tidgmenit-Act must likewise be
dismissed. To fecap, the Union cannot meet the fitst two tequitements for declaratory judgment to
issue. Soe Defs” Metmn. at 19-20, Thete is no “actual controversy” because the Union lacks standing,
See idsy see alio supra Patt 1L And thete is no independent basis for this court to exeicise juisdiction
over the claim for felief under the Declasatory Judgment Act beciuse the Union’s APA and matdamiis
claims should be-dismissed, See Defs.” Memn. at 19-20; see also supra Pasts JIL-IV. Moreover, the Act is
notan independent cause of action, but instead is only anadditional form of felief. See Defs. Mem. at
20. Fot these feasons, the Union’s claim for additional relief undet the Declaratory Judgment Act
should-also be-dismissed. See Defs.” Men. at 19-20.

CONCLUSION

The Court should disiniss this lawsuit:

Respectfully submitted,

JOSEPHH. HUNT
Assistant-Attorney Genetal

8 Defendants’ memorandutm incotrectly stated that the Fourth Citcuit bad not yet addressed the issue,
even. though Defendants had quoted the underdying district court decision and noted: the Fourth
Circuit’s affirmance of it

14
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BRAD P. ROSENBERG
Assistant Branch Ditector

DANIELLE W. YOUNG

L5/ Daniclle W. Yonng... .

Danielle W, Young (TX Bat No, 24098649)
Trial Attorney, Federal Programs Branch
U.S. Depattinent of Justice, Civil Division,
1100 L Street; NW Room 12312
‘Washington, DC 20005

(202) 616-2035

Email: Danielle.Young2@usdoj.gov

[s/ Fred B. Westfall, ]r. .

FRED B. WESTEALL, JR., AUSA (WVa.
Bar No. 3992)

Office of the United States Attorney for the
Southern District of West Virginia

300 Virginia Street East, Room 4000
Chatleston, WV 25301

(304) 3452200

(304) 347-5443 (fasd)

Cosinsel for Defendants
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[Questions submitted for the record and their responses follow:]
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ROBERT C. "BOBEY” SCOTT, VIRGINIA,

Chsirman

SUSAN A, DAVIS, CALIFORNIA

RAUL M, GRIALVA, ARIZONA

JOE COURTNEY, CONNECTICUT

MARCIA L. FUDGE, OHIO

GREGORIG KILIE] CAMACHO SABLAN,
NORTHERN MARIANA ISLANDS

FREDERICA S. WILSON, FLORIDA

SUZARNE BONAWMICI, OREGON

MARK TAKANO, CALIFORNIA

ALMA S ADANS, NORTH CAROLINA

MARK DESAULNIER, CALIFORNA

DAVID TRONE, MARYLAND
HALEY b, STEVENS, MICHIGAN
SUSHE LEE, NEVADA

LORI TRAFAN, MASSACHUSETTS
JOAQUIN CASTRO, TEXAS

Ms. Cindy S. Brown Bamnes

Director

COMMITTEE ON
EDUCATION AND LABOR

U.8. HOUSE OF REPRESENTATIVES
2176 RAYBURN HOUSE OFFICE BUILDING
WASHINGTON, DC 20516-6100

August 13, 2019

Education, Workforce and Income Security (EWIS)
Government Accountability Office

441 G Street, NW
Washington, DC 20548

Dear Ms. Brown Barnes:

MINORITY MEWBERS:

VIRGINIA FOXX, NORTH CAROUNA,
rember

DAVID P, ROE, TENNESSEE
GLENN THONPSGH, PENNYSLVANIA
THAWALBERG. MICHIGAN

BREIT GUTHRIE, KENTUCKY
BRADLEY BYRNE. ALABAMA

GLENN GROTHMAN, WISCONSIN
ELISE 44 STEFANIK, NEW YORK
RICKW. ALLEN, GEORGIA

LLOYD K_ SMUCKER, PENNSYLYANIA
I BANKS. INDIANA

MARK WALKER, NORTH CARGLINA
JAMES COMER KENTUCKY

BEN CLINE, VIRGINIA

RUSS FULCHER. IDAHO

VAN TAYLOR.

STE

DAN MEUSER, PENNSYLYARIA
WHLIAM R TIMMONS, IV, SOUTH CARGLINA
DUSTY JOHNSON, SOUTH DAKOTA

FRED KELLER, PENNSYLVANIA

1 would like to thank you for testifying at the June 20, 2019, Subcommittee on Workforce
Protections hearing entitled “Breathless and Betrayed: What is MSHA Doing to Protect Miners
from the Resurgence of Black Lung Disease?”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Tuesday, August 20, 2019, for inclusion
in the official hearing record. Your responses should be sent to Jordan Barab of the Committee

staff. He can be contacted at 202-225-3725 should you have any questions.

1 appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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Workforce Protections Subcommittee Hearing
“Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence of
Black Lung Disease?”
Thursday, June 20, 2019
10:15 am.

Representative Alma Adams (D-NC)

e What should the Department of Labor do to ensure that self-insured coal operators have

enough assets committed as collateral in the event there is a bankruptcy?

Should Congress consider rescinding the option for coal mine operators to self-insure for
their black lung liability? What are the pros and cons of this option?
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EDUCATION AND LABOR
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2176 RAYBURN HOUSE OFFICE BUILDING

WASHINGTON, DC 20515-6100
August 13,2019

Mr. Robert Cohen, MD, FCCP

Clinical Professor

Environmental and Occupational Health Sciences

University of Ttlinois

School of Public Health, 1068 SPHPI, MC-923

1603 W. Taylor Street
Chicago, Hlinois 60612

Dear Professor Cohen:

MINORITY MEMBERS:

VIRGINIA FOXX, NORTH CAROLINA,
tomber

DAVID P. ROE, TENNESSEE

GLENN THOMPSON, PENNYSLVANIA

THA WALBERG, MICHIGAN

BRETT GUTHRIE, KENTUCKY

BRADLEY BYRNE, ALABAMA

GLENN GROTHMAN, WISCONSIN

ELISE 1 STEFANIK NEW YORK

RICKW. ALLEN, GEORGIA

LLOYD K SMUCKER, PENNSYLVANIA
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BARK WALKER, NORTH CAROLINA

JAMES COMER, KENTUCKY

BEN CLINE, VIRGINIA

RUSS FULCHER, IDAHO

VAN TAYLOR, TEXAS

STEVEN C_ WATKINS, JR.. KANSAS
XA

T'would like to thank you for testifying at the June 20, 2019, Subcommittee on Workforce
Protections hearing entitled “Breathless and Betrayed: What is MSHA Doing to Protect Miners
from the Resurgence of Black Lung Disease?”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Tuesday, August 20, 2019, for inclusion
in the official hearing record. Your responses should be sent to Jordan Barab of the Committee

staff. He can be contacted at 202-225-3725 should you have any questions.

1 appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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Committee on Education and Labor
Workforce Protections Subcommittee Hearing
“Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence of
Black Lung Disease?”
Thursday, June 20, 2019
10:15 am.

Representative Alma Adams (D-NC)

* I MBHA were to require the use of end-of-shift silica monitoring equipment in all
underground coal mines and such information was posted in the mine, what effect would
that likely have on worker exposure, assuming the mine operators did not game the
collection of silica monitoring results? How could mines respond to that information?
What changes could they make if they identified high exposures at the end of a shift?
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AR ONIAR, MAWEBOTA

Mr. Gary Hairston

Vice President

Fayette County Black Lung Association
214 Maplewood Lane

Beckley, WV 25801

Dear Mr. Hairston:

1 would like to thank you for testifying at the June 20, 2019, Subcommittee on Workforce
Protections hearing entitled “Breathless and Betrayed: What is MSHA Doing to Protect Miners
from the Resurgence of Black Lung Disease?”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Tuesday, August 20, 2019, for inclusion
in the official hearing record. Your responses should be sent to Jordan Barab of the Committee
staff. He can be contacted at 202-225-3725 should you have any questions.

1 appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT
Chairman

Enclosure
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Committee on Education and Labor
Workforce Protections Subcommittee Hearing
“Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence of
Black Lung Disease?”
Thursday, June 20, 2019
10:15 am.

Representative Alma Adams (D-NC)

® What will be the effect on miners if the group of state attorneys general and this
Administration succeed in their quest to completely invalidate the Affordable Care Act
through the Courts (which includes the Byrd Amendments)?
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Director
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National Institute for Occupational Safety and Health

Patriots Plaza 1

395 E Street, SW, Suite 9200

Washington, DC 20201

Dear Dr. Howard:
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DAN MEUSER, PENNSYLVANIA
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DUSTY JORNSON, SOLITH DAKOTA
FRED KELLER, PENNSYLVANIA

T would like to thank you for testifying at the June 20, 2019, Subcommittee on Workforce
Protections hearing entitled “Breathless and Betrayed: What is MSHA Doing to Protect Miners
from the Resurgence of Black Lung Disease?”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Tuesday, August 20, 2019, for inclusion
in the official hearing record. Your responses should be sent to Jordan Barab of the Committee

staff. He can be contacted at 202-223-3725 should you have any questions.

1 appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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“Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence of
Black Lung Disease?”
Wednesday, June 20, 2019
10:15am.

Representative Alma Adams (D-NC)

e Your testimony notes several reasons that the newly developed end-of-shift sampling
technology is not yet appropriate to be used as an enforcement tool, but you state that the
technology can be used “to assess the efficacy of a control technology for a continuous
miner section, and to identify occupations and tasks characterized by high concentrations
of quartz.”

o Is new technology ready to be used for those functions today?

o Is there any reason this technology cannot be used by all mine operators to sample
miners with potential silica exposure and to record and share this information with
miners, their union, MSHA and NIOSH as a way to identify the levels of silica
exposure—even though it cannot be used for enforcement?

e Can the information gathered then be used to determine whether engineering controls are
being used adequately to control silica dust, and what improvements need to be made on
the next shift?
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Mr. Cecil Roberts

President

United Mine Workers of America (UMWA)
18354 Quantico Gateway Drive, Suite 200
Triangle, VA 22172

Dear Mr. Roberts:

T would like to thank you for testifying at the June 20, 2019, Subcommittee on Workforce
Protections hearing entitled “Breathless and Betrayed: What is MSHA Doing to Protect Miners
from the Resurgence of Black Lung Disease?”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Tuesday, August 20, 2019, for inclusion
in the official hearing record. Your responses should be sent to Jordan Barab of the Committee

staff. He can be contacted at 202-225-3725 should you have any questions.

T appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT
Chairman

Enclosure
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Committee on Education and Labor
Workforce Protections Subcommittee Hearing

“Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence of

Black Lung Disease?”
Wednesday, June 20, 2619
10:15a.m.

Representative Alma Adams (D-NC)

MSHA’s FY 2020 budget proposes the merger of metal and non-metal mining divisions.
What is your view regarding this merger and its effect on miners’ safety?

Mr. Zatezalo’s testimony states that as part of the merger of the two divisions, MSHA
“identified 90 mines where it made sense to train a coal inspector to inspect a
metal/nonmetal mine, or vice versa.” His testimony states MSHA is providing “up to 56
hours of classroom training for those inspectors, plus up to 24 hours on-the-job training
with a seasoned inspector or manager.” How long does it take to train an underground
coal mine inspector? Is “up to 56 hours” and 24 hours on-the-job training that you are
now requiring enough for miners to be assured that an MSHA inspector who inspects
metal/non-metal mines is competent in all facets of underground coal mines?

Did MSHA consult the UMWA before making this proposal?
What is MSHA’s ultimate objective in this merger?

Would you support a requirement for MSHA to delay this action until the Government
Accountability Office can conduct a study on the effects of this merger on mine safety?
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Mr. Bruce Watzman
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Sarasota, FL. 34231

Dear Mr. Watzman:

COMMITTEE ON
EDUCATION AND LABOR

U.8. HOUSE OF REPRESENTATIVES
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August 13, 2019

MINGRITY MEMBERS:
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Member
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1 would like to thank you for testifying at the June 20, 2019, Subcommittee on Workforce
Protections hearing entitled “Breathless and Betrayed: What is MSHA Doing to Protect Miners

from the Resurgence of Black Lung Disease?”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later than Tuesday, August 20, 2019, for inclusion
in the official hearing record. Your responses should be sent to Jordan Barab of the Committee

staff. He can be contacted at 202-225-3725 should you have any questions.

1 appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT

Chairman

Enclosure
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Committee on Education and Labor
Workforce Protections Subcommittee Hearing
“Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence of
Black Lung Disease?”
Thursday, June 20, 2019
10:15 am.
Representative Alma Adams (D-NC)

»  Mr. Watzman, who paid for your travel to this hearing?
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Assistant Secretary

Mine Safety and Health Administration
U.S. Department of Labor
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Dear Assistant Secretary Zatezalo:
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1 would like to thank you for testifying at the June 20, 2019, Subcommittee on Workforce
Protections hearing entitled “Breathless and Betraved: What is MSHA Doing to Protect Miners

Jrom the Resurgence of Black Lung Disease?”

Please find enclosed additional questions submitted by Committee members following the
hearing. Please provide a written response no later Tuesday, September 3, 2019, for inclusion in
the official hearing record. Your responses should be sent to Jordan Barab of the Committee

staff. He can be contacted at 202-225-3725 should you have any questions.

T appreciate your time and continued contribution to the work of the Committee.

Sincerely,

ROBERT C. “BOBBY” SCOTT
Chairman

Enclosure
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Committee on Education and Labor
Workforce Protections Subcommittee Hearing
“Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence of
Black Lung Disease?”
Thursday, June 20, 2019
10:15am.
Representative Alma Adams (D-NC)

SILICA SAMPLING

e Your testimony stated there was a high compliance rate in 2018 for quartz (silica)
samples. It indicated that nearly 99% of all samples recorded readings below the current
Permissible Exposure Limit (PEL) of 100 micrograms per cubic meter (ug/m3), and only
1.2% exceeded the PEL.

o Was this 99% compliance rate exclusively for underground coal mines?

o What percentage of quartz (silica) samples taken in underground coal mines in
2018 exceeded 50 ug/m3 (which is the standard recommended by NIOSH and
adopted by OSHA)?

o  MSHA conducts quartz (silica) sampling for underground coal mines 4 times per year
(one per quarter). Is this frequency sufficient to assure the sampling is representative of
routine miner exposure to quartz (silica)? If not, what frequency of sampling is necessary
to be representative of typical miner exposure?

¢ How many valid consecutive coal mine dust samples are required each quarter under
MSHA'’s respirable dust rule?

o Your testimony indicated that MSHA reviewed mines with quartz (silica) samples which
exceeded the PEL. In the past 12 months, has MSHA placed any mines on the reduced
standard due to excessive levels of quartz (silica) in the coal mine dust? Please provide a
list of mines placed on the reduced standard and the new standard set for each mine?

e In 2018, how many operating coal mines were on a reduced standard due to excessive
levels of quartz (silica)?

e What occupations and areas does MSHA sample when it is sampling for quartz (silica)?

o When MSHA takes samples for quartz, does this include sampling miners
engaged in slope mining, where miners are driving through rock to reach coal
seams?

o When MSHA takes samples for quartz (silica), does it sample miners engaged in
cutting overcasts through rock bearing strata?

o  When MSHA takes samples for quartz (silica), does it include miners engaged in
development work? If so, what percentage of such miners are sampled?

o

SILICA STANDARD

*  You testified that MSHA is required by the Administrative Procedures Act to issue a
Request For Information for a silica standard instead of going straight to a proposal. Can you



214

cite where in the APA or any specific mine safety legislation that MSHA is required to start
the regulatory process with an RF1?

e Do you believe as a matter of policy or a matter of occupational health that two agencies
within the Department of Labor should have radically different permissible exposure limits
for a carcinogen?

END OF SHIFT SAMPLING TECHNOLOGY

¢ Does MSHA support the issuance of a new Standard to require mine operators to use
recently developed technology to sample and report miners’ exposure to quartz (silica)
for surveillance and engineering purposes at the end of every shift?
o If not, why not?
o what criteria would the new technology have to meet in order for MSHA to
support or require its use for end-of-shift sampling?
o Does MSHA have a process underway to move toward use of this technology? If
not, why not?
o How many mines are currently using end-of-shift monitoring for silica with the
new technology developed by NIOSH?

ADJUSTED MINING CONDITIONS

e Do you have evidence that some mine operators adjust mining conditions when MSHA
inspectors conduct monitoring activities, including monitoring for quartz (silica)?
o Please provide any evidence MSHA has collected over the past five years where
some mine operators have adjusted mining conditions when MSHA inspectors
conduct monitoring activities, including monitoring for quartz (silica).

AIRSTREAM HELMETS

¢ You indicated in testimony that air stream helmets are no longer produced. Was CONSOL
funding development of these?

e What is the name of the company that produced the air stream helmets? When did this stop?
Who purchased these air stream helmets?

e Are there activities in a coal mine where air stream helmets cannot be used?

o Do air stream helmets impair the ability to communicate with other miners?

UNPAID FINES

e Your testimony discussed unpaid civil penalties for Violations of the Federal Mine Safety
and Health Act. It stated “By not paying their fines, scofflaws gain a competitive
advantage within the industry and create unsafe conditions. If not pursued, scofflaws
foster an impression that violators can ignore fines with impunity.”
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o Has MSHA recovered overdue fines by issuing citations for non-payment under
Section 104(a) of the Mine Act and, when payment is not made, issued
withdrawal orders under Section 104(b)?

o How many overdue fines have been collected this way under the initiative
launched by MSHA?

¢ InMay 2018, the U.S. Department of Justice brought a civil action for non-payment of civil
penalties exceeding $4.7 million against 23 mine operations controlled by West Virginia
Governor Jim Justice and his family. These mines are operating in Virginia, West Virginia,
Tennessee, Alabama, and Kentucky. Is there a reason that MSHA did not use withdrawal
orders under Section 104(b) of the Mine Act to encourage the Justice mine operators to make
payment on overdue fines?

» The Robert C. Byrd Mine Safety Protection Act (H.R. 1903) introduced in the 115™
Congress included a provision in Section 305 which expressly authorizes MSHA to issue a
withdrawal order for mines that are more than 6 months overdue on payment of a fine or
penalty following issuance of a final order. This provision also authorized a payment plan
and consequences for failure to abide by that plan. Would this proposed change to the Mine
Act provide MSHA with a useful tool that would enable timely administrative enforcement
against scofflaws without the necessity for judicial proceedings?

MERGER OF COAL AND METAL/NON-METAL DIVISIONS

¢  Your FY 2020 budget proposes the merger of metal and non-metal mining divisions in
MSHA. Is that a sound decision? Expecting MSHA inspectors to do both jobs would seem to
require a lot more training.

e How long does it take for an MSHA underground coal inspector to be fully trained?

e Can you explain how “up to” 56 hours of classroom training and “up to” 24 hours of on-the-
job training will be adequate for miners to be assured that the inspector understands all of the
hazards in a mine and how to correct them?

¢ Did you consult with the United Mineworkers about this change to MSHA?

»  We can’t really be sure of the effect of this merger on the safety of miners. Would you be
willing to delay this action until the Government Accountability Office can conduct a study
on the effects of this merger on the safety of miners?
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Questions for the Record — “Breathiess and Betrayed: What is MSHA Doing to Protect Miners
from the Resurgence of Black Lung Disease?”
Black Lung Testimony—6/2019

What should the Department of Labor do to ensure that self-insured coal operators have enough
assets committed as collateral in the event there is a bankruptcy?

Our June 20, 2019 testimony® stated that Trust Fund finances are being further strained by coal operator
bankruptcies. Since 2014, insolvent self-insured coal mine operators transferred over $310 million in
estimated black lung benefits liabilities to the Trust Fund, according to Department of Labor (DOL) data.
Our preliminary analysis indicates that DOL did not regularly review self-insured coal operators so that it
could adjust collateral as needed to protect the Trust Fund from bankruptcies. DOL officials said that the
collateral they required from self-insured operators has been inadequate to fully cover the benefit
liabilities of coal companies that have defaulted on black lung benefit payments.

in July 2019, DOL implemented new self-insurance procedures. We are evaluating DOL's new
procedures, along with their corresponding internal controls. We plan to provide you a report of our
evaluation in January 2020.

Should Congress consider rescinding the option for coal mine operators to self-insure for their black
lung liability? What are the pros and cons of this option?

We are concerned about the solvency of the Black Lung Disability Trust Fund, and our prior work has
presented options” for Congress to consider to improve the Fund’s financial stability. Because the
collateral DOL required from self-insured operators was inadequate to cover the benefit liabilities of
bankrupt coal operators {as stated by DOL officials), rescinding self-insurance could begin mitigating the
risk that bankruptcies have on the Trust Fund. However, if self-insurance is rescinded, the legacy cost of
self-insurance will likely persist for many years. For example, if a mine operator becomes insolvent, the
Trust Fund may still be responsible for paying benefits to miners covered by the legacy self-insurance of
an operator, depending on the outcome of bankruptcy. This is why it is important that DOL obtain
sufficient collateral before bankruptcy occurs. We are evaluating these issues and plan to provide you a
report of our findings in January 2020.

* GAO, Black Lung Benefits Program: Financing and Oversight Challenges Are Adversely Affecting the Trust Fund,
GAG-19-6227 (Washington, D.C.: June 20, 2019).

2 GAO, Black Lung Benegfits Program: Options for Improving Trust Fund Finances, GAQ-18-351 {Washington D.C:
May 30, 2018).
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Response to Additional Questions by Robert Cohen, MD, FCCP
Mining Education and Research Center
University of lllinois at Chicago, School of Public Heaith

Subcommittee on Workforce Protections
Committee on Education and Labor
U.S. House of Representatives
Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence
of Black Lung Disease?
June 20, 2019

Dear Chairwoman Adams,

Thank you for your question, “If MSHA were to require the use of end-of-shift silica monitoring
equipment in all underground coal mines and such information was posted in the mine, what effect
would that likely have on worker exposure, assuming the mine operators did not game the collection
of silica monitoring results? How could mines respond to that information? What changes could they
make if they identified high exposures at the end of a shift?”

| believe that this information would be extremely useful and could be used immediately by workers in
the mine. If, for example, workers noted that there were high silica levels in an area of development,
they could bring to bear more intense engineering controls.

Increase ventilation on the affected unit by the use of ventilation curtain and tubing and other
modalities.

Increase the use of water suppression

Other administrative controls such as changing the pace of production or development in order
to reduce the generation of dust.

1

L

These changes could be brought to bear rapidly and in time so that the subsequent shifts of miners
would not be exposed to those same high levels. This would be of great value and could significantly
reduce miners’ exposures.

Please feel free to contact me if you have any further questions.

Sincerely,

1

Robert A. Cohen, MD

Pagelof1
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Committee on Education and Labor
Workforce Protections Subcommittee Hearing
“Breathless and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence of
Black Lung Disease?”
Thursday, June 20, 2019
10:15 am.

Representative Alma Adams (D-NC)

e ‘What will be the effect on miners if the group of state attorneys geneial and this
Administration succeed in their quest to completely invalidate the Affordable Care Act
through the Courts {which includes the Byrd Amendments)?

It would be harder for the coal miner to get his black Tung without the 15-year presumption.
Because he would have to do all the proving and the coal companies wouldn’t have to. And the
widows would have to reapply for their black lung in a time when they just lost their husband.
Then they will lose the money they were getting and they will have to reapply and they will have
to prove that black lung helped cause their husband’s death and it may take years.

Gary Hairston

10-15-19
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Committee on Education and Labor
Workforce Protections Subcommittee Hearing
“Breathiess and Betrayed: What is MSHA Doing to Protect Miners from the Resurgence of Black Lung
Disease?”
Wednesday, June 20, 2019
10:15 am.

Questions for the Record
Representative Alma Adams {D-NC)

Question 1:

Your testimony notes several reasons that the newly developed end-of-shift sampling technology is not yet
appropriate to be used as an enforcement tool, but you state that the technology can be used “to assess the
efficacy of a control technology for a continuous miner section, and to identify occupations and tasks
characterized by high concentrations of quartz.”

Is new technology ready to be used for those functions today?

The Nationa! Institute for Occupational Safety and Health (NIOSH) technology has not been fully validated as a
quantitative method in the field. However, preliminary field testing has shown that the NIOSH technology has
utility as a semi-quantitative method that can be used as a self-assessment tool to measure relative changes in
quartz concentration within a single mine. NIOSH is working with the Mine Safety and Health Administration
(MSHA) to compilete this field testing.

Question 2:

Is there any reason this technology cannot be used by all mine operators to sample miners with potential
silica exposure and to record and share this information with miners, their union, MSHA and NIOSH as a way
to identify the levels of silica exposure—even though it cannot be used for enforcement?

Until the technology has been fully validated in the field it is premature to use it to quantify levels of quartz
exposure.

Question 3:
Can the information gathered then be used to determine whether engineering controls are being used
adequately to control silica dust, and what improvements need to be made on the next shift?

Limited field data indicate that the method can be used to assess the effectiveness of engineering controls and
changes made to those engineering controls to reduce exposure to quartz.
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Robert C. “Bobby™ Scott, Chairman
Committes on Education and Labor
U.S. House of Representatives

2176 Raybum House Office Building
Washington D.C. 20515-6100

Dear Chairman Scott:

Thank you for the questions you have submitted on behalf of Representative Adams for
the record from the June 20, 2019 Hearing titled: “Breathless and Burdened”. Per your request,

attached are the answers for the record to those questions.

1 would also like to thank you for the opportunity to testify before the committee as well
as your hard work, dedication, and support. If there is anything else we can do to help, or if you
have any additional questions, please feel free to contact my office at, (703) 291-2440,

Sincerely,

(ol & ot

Cecil E. Roberts
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Q: MSHA’s FY 2020 budget proposes the merger of metal and non-metal mining divisions. What is
your view regarding this merger and its effect on miners’ safety?

Az There is no need or justification for the two divisions to merge their budgets. We are forced
to ask if the underlying reason is to give the Agency the ability to hide how it is allocating
enforcement spending, for example, taking money from coal enforcement and using it in metal/non~
metal, Miners in both types of mines deserve to know just how much mouey their government is
spending on preserving their health and safety.

03 Mr. Zatezalo’s testimony states that as part of the merger of the two divisions, MSHA “identified
90 mines where it made sense to train a coal inspector to inspect a metal/nonmetal mine or vice versa.”
His testimony states MSHA is providing “up to 56 hours of classroom training for those inspectors, plus
up to 24 hours on-the-job training with a seasoned inspector or manager.” How long does it take to train
an underground coal mine inspector? Is “up to 56 hours” and 24 hours on-the-job training that you are
now requiring enough for miners to be assured that an MSHA inspector who inspects metal/non-metal
mines is competent in all facets of underground coal mines?

A: There are no metal/non-metal inspectors being trained to inspect underground coal mines
at this time. However, we believe MSHA intends to do so in the future.

A newly hired coal inspector is required to have 21 weeks of classroom training at the MSHA Mine
Academy along with on-the-job training in between his or her classroom training. In most cases, a
new inspector will receive three weeks of classroom training, then three weeks of on-the-job
training, then be back in the classroom for three weeks, and so on. The overall training process
takes about one year.

1f MSHA were to decide in the future to cross-train some metal/non-metal inspectors so that they
may inspect underground coal mines, it is our position that they would have to start from scratch
due to the unique hazards associated with coal mines. The current 56 hours of classroom training
and 24 hours of on-the-job training would in no way be sufficient.

Q@ Did MSHA consult the UMWA before making this proposal?

Az No. We were notified, but only after a plan had been internally adopted by the Agency, We
had no opportunity to provide input into the plan’s development.

Q What is MSHAs ultimate objective in this merger?

Ax MSHA argues that this merger will save money administratively, but at what ultimate cost?
Miners’ lives are at risk every day they go to work. This merger will mean that both coal and
metal/non-metal miners will suffer reductions in the health and safety profections MSHA is
required to provide. This is about reducing enforcement activity and nothing else.

Metal non-metal mines can certainly be operated in a dangerous manner absent proper oversight
by the Agency. However, they do not have the same inherent dangers as underground coal mines,
where the entire environment is combustible and the atmosphere is toxic without constant and
proper veniilation. Metal non-metal inspectors are simply not equipped to inspect coal mines, and
the training MSHA proposes is woefully inadequate to make them so.
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Q: Would you support a requirement for MSHA to delay this action until the Government
Accountability Office can conduct a study on the effects of this merger on mine safety?

A: Yes. An assessment of how this will affect not only the Agency but more importantly the
miners it is required to protect, should have been done before this plan was ever put info motion.
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Bruce Watzman
8218 Varenna Drive
Sarasota, FL 34231

August 20, 2019

The Honorable Robert C. “Bobby” Scott

Chairman

Committee on Education and Labor

U.S. House of Representatives

2176 Rayburn House Office Building

Washington, D.C. 20515

Dear Mr. Chairman:

Below is my response to the Question for the Record submitted by Representative Alma
Adams following my appearance before the Workforce Protections Subcommitiee on
June 20, 2019,

Question:

Mr. Watzman, who paid for your travel to the hearing?

Response:

My travel expenses were reimbursed by my previous employer, the National Mining
Association.

Please let me know if you have any additional questions.
Sincerely,

2 L

Bruce Watzman
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Responses of David G. Zatezalo, Assistant Secretary for Mine Safety and Health, U.S, Department
of Labor, to Questions for the Record stemming from June 20, 2019, hearing of the Subcommittee
on Workforce Protections, Committee on Education and Labor, U.S. House of Representatives

QUESTIONS SUBMITTED by Representative Alma Adams
SILICA SAMPLING

Ms. Adams: Your testimony stated there was a high compliance rate in 2018 for quartz
(silica) samples. It indicated that nearly 99% of all samples recorded readings below the current
Permissible Exposure Limit (PEL) of 100 micrograms per cubic meter (ug/m3), and only 1.2%
exceeded the PEL.

Was this 99% compliance rate exclusively for underground coal mines?

Mr. Zatezalo. Yes, 98.9% of all underground coal mine samples were below the PEL with
1.1% above the PEL of 100 micrograms per cubic meter (ug/m3) in 2018.

Ms. Adams. What percentage of quartz samples taken in underground coal mines in 2018
exceeded 50 ug/m3 (which is the standard recommended by NIOSH and adopted by OSHA)?

Mr. Zatezalo. 2.5% of quartz samples taken in underground coal mines exceeded 50 pg/m3
for the 2018 calendar year.

Ms. Adams: MSHA conducts quartz (silica) sampling for underground coal mines 4 times per
year (one per quarter).

Is this frequency sufficient to assure the sampling is representative of routine miner exposure
to quartz (silica)? If not, what frequency of sampling is necessary to be representative of typical
miner exposure?

Mr. Zatezalo. MSHA believes the Agency’s sampling frequency for quartz, along with other
protections, such as reducing miners’ exposure to respirable dust, more frequent operator
sampling, and expansion of medical surveillance, is sufficient to assure that the sampling is
representative of miners’ exposure to quartz.

Ms. Adams: How many valid consecutive coal mine dust samples are required each quarter
under MSHA’s respirable dust rule?

Mr. Zatezalo. For underground mechanized mining units, operators must conduct consecutive
shift sampling until 15 valid representative samples are taken. The Designated Occupation (DO)
must be completed first and then each Other Designated Occupation {(ODO) sequentially during
separate time frames. The DO is the occupation at the greatest risk of respirable dust exposure.
MSHA requires an additional group of 15 for the DO when information indicates that the
operator is not following the approved ventilation plan. The mine operator is also required to
sample consecutive shifts until five valid representative samples are taken on each Part 90 miner
(miners with evidence of pneumoconiosis) each quarter. In addition, the mine operator is also
required to sample consecutive shifts until five valid representative samples are taken on each
Designated Area (DA) each quarter. The DA is an area in the mine established by the mine
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operator in the approved ventilation plan that represent dust generation sources, e.g., belt transfer
points.

For surface coal mines and the surface areas of underground coal mines, the mine operator is
also required to sample consecutive shifts until one valid representative sample is taken for each
Designated Work Position (DWP) each quarter. The DWP is the occupation at the greatest risk
of respirable dust exposure at surface coal mines. When this sample exceeds the standard the
mine operator is required to sample consecutive shifts on that DWP until five valid
representative samples are taken during the same quarter that are in compliance.

Ms. Adams: Your testimony indicated that MSHA reviewed mines with quartz (silica)
samples which exceeded the PEL.

In the past 12 months, has MSHA placed any mines on the reduced standard due to excessive
levels of quartz (silica) in the coal mine dust?

Mr. Zatezalo. MSHA places occupations and areas of the mine, not the entirety of a mine, on
reduced standards based on samples with excessive levels of quartz. The attached list contains 81
mines that had occupations placed on a reduced standard during the past 12 months.

Note: Some mines may have multiple areas or occupations on a reduced standard. The
attached list contains the new standard established at the mine from 6-20-2018 through 6-19-
2019.

Ms. Adams: Please provide a list of mines placed on the reduced standard and the new
standard set for each mine?

Mr. Zatezalo. Both lists are included in response to the previous question.

Ms. Adams: In 2018, how many operating coal mines were on a reduced standard due to
excessive levels of quartz (silica)?

Mr. Zatezalo. In calendar year 2018, MSHA established a reduced standard based on
excessive levels of quartz at 95 mines.

Ms. Adams: What occupations and areas does MSHA sample when it is sampling for quartz
(silica)?
Mr. Zatezalo. MSHA usually samples 5 to 7 occupations on each mechanized mining unit

each quarter, e.g.:

Designated Occupations (highest risk occupations)— such as, continuous mining machine
operator, tailgate shearer operator, jack setter operator;

Other Designated Occupations (2" highest risk occupations)-such as, roof bolter operator,
shuttle car operator; and

Part 90 miners (miners with evidence of pneumoconiosis).

Ms. Adams. When MSHA takes samples for quartz, does this include sampling miners
engaged in slope mining, where miners are driving through rock to reach coal seams?
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Mr. Zatezalo. Yes, MSHA samples shaft and slope construction.

Ms. Adams: When MSHA takes samples for quartz (silica), does it sample miners engaged in
cutting overcasts through rock bearing strata?

Mr. Zatezalo. Yes.

Ms. Adams. When MSHA takes samples for quartz (silica), does it include miners engaged in
development work? If so, what percentage of such miners are sampled?

Mr. Zatezalo. MSHA'’s sampling program includes sampling miners engaged in development
work. MSHA samples are analyzed for respirable coal mine dust and quartz. During production,
which is development, all Designated Occupations, Other Designated Occupations, and
Designated Work Positions are sampled. Part 90 Miners (miners with evidence of
pneumoconiosis) are also sampled. The percentage of miners sampled varies depending on the
number of miners present during the sampling.

SILICA STANDARD

Ms. Adams: You testified that MSHA is required by the Administrative Procedures Act to
issue a Request For Information for a silica standard instead of going straight to a proposal.

Can you cite where in the APA or any specific mine safety legislation that MSHA is required
to start the regulatory process with an RFI?

Mr. Zatezalo. To clarify, the APA encourages early public participation in rulemaking.
Consistent with this, Agencies can publish RFIs or Advance Notices of Proposed Rulemaking
(ANPRMs) in the Federal Register to request data, comments, or other information on regulatory
issues before proceeding with a specific regulatory proposal. In the interest of transparency and
to solicit public engagement at the earliest stage, MSHA chose to publish an RFI. Receiving
stakeholders’ input will help inform the Agency in making decisions and issuing a meaningful
and defensible Notice of Proposed Rulemaking.

Ms. Adams: Do you believe as a matter of policy or a matter of occupational health that two
agencies within the Department of Labor should have radically different permissible exposure
limits for a carcinogen?

Mr. Zatezalo. No. It should be noted, however, that the basis of the comparison between
OSHA and MSHA’s PEL is in fact different. OSHA’s PEL is lower, but its silica standards
explicitly permit employers to continue performing silica-generating activities where exposures
exceed the PEL, provided that the employer (1) can demonstrate that it is not feasible to reduce
and maintain employee exposures to or below the PEL using engineering and work practice
controls, (2) has used such controls to reduce employee exposure to the lowest feasible level, and
(3) has supplemented the controls with the use of appropriate respiratory protection. See, e.g., 29
CFR 29 CFR 1910.1053(f)(1). Although MSHA’s PEL is higher, MSHA’s standards require
engineering and administrative controls sufficient to assure that miners work in environoments in
which airbourne silica concentrations remain, at all times, at or below the PEL during each 8-
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hour shift. MSHA will issue an RF1 to solicit information and data on feasible best practices to
protect miners’ health from exposure to quartz in respirable dust, including an examination of the
PEL, potential new or developing protective technologies, and/or technical and educational
assistance.

END OF SHIFT SAMPLING TECHNOLOGY

Ms. Adams: Does MSHA support the issuance of a new Standard to require mine operators to
use recently developed technology to sample and report miners’ exposure to quartz (silica) for
surveillance and engineering purposes at the end of every shift?

If not, why not?

what criteria would the new technology have to meet in order for MSHA to support or require
its use for end-of-shift sampling?

Does MSHA have a process underway to move toward use of this technology?
If not, why not?

How many mines are currently using end-of-shift monitoring for silica with the new
technology developed by NIOSH?

Mr. Zatezalo. MSHA does not support at this time a new standard requiring the use of the
end-of-shift monitoring technology for surveillance and engineering purposes unless and until it
is shown to be scientifically sound, accurate, repeatable, and capable of producing and providing
results that are defensible. MSHA is assisting the National Institute for Occupational Safety and
Health (NIOSH) in field testing this technology. End-of-shift monitoring technology, including
its method of measurement, needs further refinement before MSHA can support the issuance of a
new standard. According to NIOSH, numerous interferences can affect the performance of this
new technology. As Dr. John Howard, Director of NIOSH and Administrator of the World Trade
Center Health Program at the Department of Health and Human Services, discussed at the June
20 hearing, “Although the field based prototype rapid quartz monitor or end of shift silica
monitor shows promise as a self-assessment tool for exposure to quartz [in] coal mines, it is not
currently ready for use as a compliance tool.”

MSHA does support mines using the end-of-shift monitor for self-assessment. MSHA also
supports mines with overexposure problems adding this technology to their mine ventilation plan
as an engineering tool to provide mine operators with additional information. However, in order
for MSHA to support or require its use for end-of-shift sampling, the new technology should be
scientifically sound, accurate, repeatable, and capable of producing and providing results that are
defensible. MSHA has several concerns with this recently developed technology, many of which
NIOSH has already identified. One of MSHA’s immediate concerns is that the tamper-resistant
sample cassette traditionally used for compliance sampling is not appropriate for the analyzer.
Additional testing of the compliance cassette is needed to determine if its use might affect the
quartz analyses and under report exposures. Analytic accuracy depends on a uniform particle
distribution on the filter, and there is currently no established uniform particle distribution for
sample cassettes using backing plates. Also, the analysis and method of reporting the results
may create chain of custody issues.
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MSHA is currently working with NIOSH to evaluate the use of this technology, including
field testing in underground coal mines. As Dr. Howard and I discussed, neither NIOSH nor
MSHA believes that this technology is currently ready for use as a compliance tool. MSHA is
not aware of any coal mine operators using this technology.

ADJUSTED MINING CONDITIONS

Ms. Adams: Do you have evidence that some mine operators adjust mining conditions when
MSHA inspectors conduct monitoring activities, including monitoring for quartz (silica)?

Mr. Zatezalo. No.

Ms. Adams: Please provide any evidence MSHA has collected over the past five years where
some mine operators have adjusted mining conditions when MSHA inspectors conduct
monitoring activities, including monitoring for quartz.

Mr. Zatezalo. See response above.

AIRSTREAM HELMETS
Ms. Adams: You indicated in testimony that air stream helmets are no longer produced.

Was CONSOL funding development of these?

Mr. Zatezalo. The Airstream Helmet is a powered air purifying respirator (PAPR) helmet.
RACAL Health and Safety developed the Airstream helmet and MSHA first approved it in 1979.
RACAL transferred the MSHA Approvals to 3M in 1998. 3M notified its customers that they
will discontinue the product by June 1, 2020. MSHA has no knowledge of the funding source
for the development of the Airstream helmet.

Ms. Adams: What is the name of the company that produced the air stream helmets?

Mr. Zatezalo. RACAL Health and Safety produced and sold the first MSHA-approved
Airstream helmet model AH 5.

Ms. Adams: When did this stop?

Mr. Zatezalo. RACAL transferred the MSHA Approvals to 3M effective on May 19, 1998.
On June 27, 2019, 3M notified its customers they would discontinue the product by June 1, 2020.

Ms. Adams. Who purchased these air stream helmets?

Mr. Zatezalo. MSHA believes the purchasers were primarily coal mine operators.
Ms. Adams: Are there activities in a coal mine where air stream helmets cannot be used?
Mr. Zatezalo, There are activities and mines where the Airstream helmets would be difficult

to use due to the helmet’s size and bulk. Miners working in low coal or other confined areas
may find the Airstream helmet more challenging. Miners operating equipment from an on-board
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cab also may have difficulty wearing the Airstream helmet. In a survey of miners who wore the
RACAL Airstream helmet, MSHA learned that face shield fogging, the translucent visor support,
and the temple seals impacted the miners’ visibility. Temple seals also made it difficult to wear
prescription glasses.

Ms. Adams: Do air stream helmets impair the ability to communicate with other miners?

Mr. Zatezalo. Any respirator covering the mouth will impair communications. Because the
Airstream helmet provides positive pressure within the mask, its design allows for an opening
near the wearer’s mouth that facilitates verbal communication better than a half-mask or similar
respirator.

UNPAID FINES

Ms. Adams: Your testimony discussed unpaid civil penalties for Violations of the Federal
Mine Safety and Health Act. It stated “By not paying their fines, scofflaws gain a competitive
advantage within the industry and create unsafe conditions. If not pursued, scofflaws foster an
impression that violators can ignore fines with impunity.”

Has MSHA recovered overdue fines by issuing citations for non-payment under Section
104(a) of the Mine Act and, when payment is not made, issued withdrawal orders under Section
104(b)?

Mr. Zatezalo. Yes. MSHA has issued 51 104(a) citations and 24 104(b) withdrawal orders.

Ms. Adams: How many overdue fines have been collected this way under the initiative
launched by MSHA?

Mr. Zatezalo. MSHA has coliected $3.6 million in delinquent debt under its Scofflaw
Program.

Ms. Adams: In May 2018, the U.S. Department of Justice brought a civil action for non-
payment of civil penalties exceeding $4.7 million against 23 mine operations controlled by West
Virginia Governor Jim Justice and his family. These mines are operating in Virginia, West
Virginia, Tennessee, Alabama, and Kentucky.

Is there a reason that MSHA did not use withdrawal orders under Section 104(b) of the Mine
Act to encourage the Justice mine operators to make payment on overdue fines?

Mr. Zatezalo. The debt over which the Department of Justice filed in May 2019 included debt
properly forwarded from MSHA to the Department of the Treasury in accordance with the law in
addition to debt that MSHA had not yet forwarded. MSHA actively pursued and continues to
pursue debt that falls under MSHA’s Scofflaw Program at Jim Justice-controlled entities,
including issuing 30-day letters (demanding payment or the establishment of a payment plan),
citations, and withdrawal orders where necessary. MSHA has issued three 104(a) citations and
two 104(b) withdrawal orders to mines owned by this group for non-payment of this debt.
MSHA remains committed to working with the Departments of Treasury and Justice and taking
action where appropriate under its Scofflaw Program to address health and safety concerns and
enforce final orders of the Federal Mine Safety and Health Review Commission.
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Ms. Adams: The Robert C. Byrd Mine Safety Protection Act (H.R. 1903) introduced in the
115th Congress included a provision in Section 305 which expressly authorizes MSHA to issue a
withdrawal order for mines that are more than 6 months overdue on payment of a fine or penalty
following issuance of a final order. This provision also authorized a payment plan and
consequences for failure to abide by that plan.

Would this proposed change to the Mine Act provide MSHA with a useful tool that would
enable timely administrative enforcement against scofflaws without the necessity for judicial
proceedings?

Mr. Zatezalo. MSHA is currently issuing citations under Mine Act Section 104(a) and
withdrawal orders under Section 104(b) to operators when they do not comply with the
requirements in the demand letter and pay or enter into a payment plan.

MERGER OF COAL AND METAL/NON-METAL DIVISIONS

Ms. Adams: Your FY 2020 budget proposes the merger of metal and non-metal mining
divisions in MSHA.

Is that a sound decision? Expecting MSHA inspectors to do both jobs would seem to require a
lot more training.

Mr. Zatezalo. Yes, it is a sound decision. MSHAs initiative to combine the coal and
metal/nonmetal enforcement programs is designed to increase efficiency by reducing the time
inspectors spend in vehicles traveling to mines and increasing the time at mines improving the
health and safety conditions for the miners.

Most MSHA inspectors have at least five years of experience in the mining industry before
becoming inspectors. They go through extensive classroom training at the National Mine Health
and Safety Academy and required on-the-job training to become Authorized Representatives
(ARs). Further, inspectors are required to attend journeymen training and other specialty training
courses, such as electrical, ventilation, impoundments, etc. throughout their careers.

The mines transferred as part of the merger are primarily smaller, surface mines and/or mines
with lower risk profiles. Underground coal mines will continue to be inspected by underground
coal inspectors. Unique metal/nonmetal mines will continue to be inspected by metal/nonmetal
inspectors. That is, specialized hazards will have specialized enforcement. MSHA designed
additional merger training for inspectors focusing on the differences between coal and
metal/nonmetal standards and requirements, and inspectors will have additional on-the-job
training at crossover mines. MSHA is also incorporating this merger training in its new and
journeyman inspector courses moving forward.

Ms. Adams: How long does it take for an MSHA underground coal inspector to be fully
trained?

Mr. Zatezalo. Underground coal inspectors are required to attend six training modules, which
include multiple courses, at the National Mine Health and Safety Academy, spread out over
approximately 18 months. Inspectors return to their field office between each module for
additional on-the-job training. Generally, inspectors receive their Authorized Representative
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(AR) card after completing the six modules, but based on a District Manager’s discretion, a
trainee may be prepared to independently inspect less complicated coal mines after completing
four modules. In total, it takes aproximately 1 ¥2 to 2 years for a new inspector to be fully trained
and ready to inspect coal mines as an AR. It should be noted, however, that underground coal
mines are not part of the merger and will continue to be inspected by underground coal
inspectors.

Ms. Adams: Can you explain how “up to” 56 hours of classroom training and “up to” 24
hours of on-the-job training will be adequate for miners to be assured that the inspector
understands all of the hazards in a mine and how to correct them?

Mr. Zatezalo. The 56 and 24 hours of training is in addition to the training that all inspectors
receive as trainees and journeymen. As stated in my testimony, the mines affected by the merger
are primarily surface mines, such as sand, stone, and gravel (aggregate mines), and/or are
determined to be lower-risk mines. These operations have similar processes, equipment, and
related hazards, regardless of commodity, and are already familiar to inspectors. Small
aggregate mines and small surface coal mines consist of very few pieces of mining equipment.
Most have a small crusher, a small conveyor belt system, a front-end loader, and a small truck.
The additional training is targeted to focus on differences in regulations and requirements
between coal and metal/nonmetal operations. In addition, consistent with our longstanding
policy, if an inspector is assigned a mine where they believe that additional training is required
for them to effectively inspect the mine, then we provide additional hands-on, on-the-job training
for the inspector.

Ms. Adams: Did you consult with the United Mineworkers about this change to MSHA?

Mr. Zatezalo. Yes, I met with the United Mine Workers on several occasions, as well as
stakeholders, industry, and state associations, to discuss the plan to combine the enforcement
program areas.

Ms. Adams: We can’t really be sure of the effect of this merger on the safety of miners.

Would you be willing to delay this action until the Government Accountability Office can
conduct a study on the effects of this merger on the safety of miners?

Mr. Zatezalo. MSHA implemented the first phase of the merger in October 2018 and the
second in July 2019. MSHA generally has received positive feedback from industry and
inspectors, as well as demonstrated travel efficiencies (savings) and effectiveness as inspectors
can spend more of their time at mine sites helping to improve the health and safety conditions for
miners. MSHA will fully participate in any study or audit by the GAO, but does not feel it is
appropriate to stop or delay this needed consolidation.
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Mines Placed on Reduced Dust Standards

6/20/2018 thru 6/19/2019

/New Dust:
caf : : : : S b standard
District | Mine ID | State Mine Name Mine Type | (ma/m®)

1 co2 3608248 | PA |Shawver Operation Surface 1.0

2 co2 3608398 | PA IEPB Strip Surface 09

3 co2 3608489 PA  |West Spring Energy Surface 0.3

4 Cco2 3600843 PA  |Atlas Anthracite Coal Corporation Facility 0.3

5 co2 3610150 1 PA IMAST MINE Surface 02

[} Cco2 3610233 PA  iBroad Mountain Slope Underground 0.2

7 Cco2 3610252 | PA DayMine Surface 02

8 Cc02 3610263 | PA_|Gurdish Mine Surface 0.4

9 Cco3 1800529 | MD [Cobra No 1 Surface 1.2
10 Co03 1800780 | MD {Casselman Mine Underground 0.6
11 Co3 3300968 | OH [Hopedale Mine Underground 1.0
12 Co3 3301925 | OH |Orange Strip Surface 0.3
13 co3 4608656 | WV IMorgan Camp Mine Underground 1.0
14 Co3 4608864 | WV iTunnel Ridge Mine Underground 1.4
15 co3 4600028 | WV [Mountain View Mine Underground 0.8
16 03 4600546 | WV _ {Beech Mouniain Mine Underground 1.0
17 Co4 4605437 | WV 1American Eagle Mine Underground 0.6
18 Cc04 4607491 | WV |S-7 Surface Mine Surface 0.4
19 Co4 4607938 | WV iBlack Castie Mining Company, LLC Surface 0.3
20 Co4 4608315 | WV |Brushy Eagle Underground 0.7
21 Co4 4608818 | WV _[Callisto Mine Surface 03
22 Co4 4609036 | WV _|Seven Pines Surface 04
23 Cco4 4609048 | WV ISlip Ridge Cedar Grove Mine Underground 0.5
24 co4 4608070 | WV [Boone North No. 2 Surface Mine Surface 03
25 co4 4609092 | WV |Allen Powellton Mine Underground 0.6
26 Co4 4609152 | WV |Black Oak Mine Underground 1.0
27 Co4 4609212 | WV iPanther Eagle Mine Underground 0.6
28 C04 4609297 | WV |Blue Creek No. 1 UG Mine Underground 0.3
29 C04 4609538 | WV [Grassy #1 Surface Surface 0.2
30 co4 4609540 | WV (Hominy #1 Surface Mine Surface 0.3
31 C04 4609550 | WV |Black Eagle Underground 06
32 C05 1518050 { KY No.2 Underground 0.5
33 Co5 1519396 KY {Persimmon #1 Surface 0.6
34 Co05 1519515 KY |Mine #4 Underground 0.9
35 Co5 1519532 KY lAccess Energy Underground 13
36 Cco5 1519622 | KY HJob 51 Surface 0.5
37 Cco5 1519712 KY Cheyenne Enterprises SE Underground 1.2
38 C05 1519847 KY |2 Underground 0.4
39 C05 4407087 VA iD-8 North Fork Underground 1.0
40 Co5 4407160 VA [Preacher Creek Strip Surface 0.2

Coal Division of Health 1 8-15-2019
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Mines Placed on Reduced Dust Standards

6/20/2018 thru 6/19/2019

‘New Dust
Conmb e Lo o Standard
District | Mine ID- | State . 'Mine Name “Mine Type (mg/m®)..
Co5 4407220 | VA D17 Underground 07
C05 4407290 VA |Kilgore Creek Surface 0.4
Co5 4407326 VA _{Louis Lowe Surface Mine Surface 03
Cco7 1518361 KY 1D-21 Underground 04
co7 1518426 | KY [Mine#5 Underground 1.0
co7 1519419 | KY [Noble Mine #2 Surface 06
co7 1519459 | KY |Right QOakley Surface Surface 05
Cco7 1519609 KY [Kentucky Energy LLC Job #2 Surface 0.8
cos 1102664 f.  Viper Mine Underground 0.9
C08 1103203 iL IMine No.1 Underground 1.2
Cog 0503505 1 CO iDeserado Mine Underground 0.5
C09 0503836 § CO [Foidel Creek Mine Underground 07
co9 0504864 | CO [King ll Underground 0.7
c09 2401950 | MT Bull Mountains Mine No 1 Underground 0.7
Co9 2902170 | NM {San Juan Mine 1 Underground 1.0
C08 4201566 | UT {Skyline Mine #3 Underground 0.4
coo 4202241 UT |Lila Canyon Underground 0.9
Co9 4202335 | UT |Castle Valley Mine #4 Underground 1.1
C10 1519806 KY [Poplar Grove Mine Underground 0.6
Cc12 4601544 | WV [Road Fork #51 Mine Underground 0.7
Cc12 4606578 | WV |Red Fox Surface Mine Surface 04
c12 4608647 | WV |Eckman Surface Mine Surface 0.3
c12 4608663 | WV |Stonecoal Branch Mine No. 2 Underground 1.3
ci12 4608786 | WV [No 57 Mine Underground 0.4
c12 4608884 | WV INo 58 Underground 06
c12 4609029 | WV iMountaineer |l Mine Underground 1.1
c12 4609217 § WV [Powellton #1 Mine Underground 1.1
c12 4609294 | WV [Washington Mine Underground 0.8
c12 4609395 | WV IDry Branch Surface Mine Surface 0.4
c12 4609442 | WV 1Apollo Surface Mine Surface 0.5
C12 4609522 | WV [Road Fork # 52 Mine Underground 0.5
c12 4800533 | WV |Berwind Deep Mine Underground 03
C12 4609564 | WV [Elklick Surface Mine Surface 04
c12 4609566 | WV 1 Mine Surface 0.2
M3 0100851 | AL [Oak Grove Mine Underground 0.7
M3 0101247 AL INo 4 Mine Underground 13
M3 0101401 1 AL INo7 Mine Underground 0.4
M3 0102996 | AL lJap Creek Mine Surface 1.4
M3 0103172 AL |Searles Mine No. 2,3,4,5,6,7,8& 9, Surface 1.1
M3 0103455 | AL |Weller Mine Surface 04
Coal Division of Health 2 8-15-2019
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Mines Placed on Reduced Dust Standards

6/20/2018 thru 6/19/2019

" New Dust:
i e = : . i i - Standard >
District | MineID: |- State Mine Name Mine Type . {ma/m?
81 M3 0103503 | AL jLolley Mine No. 1 Underground 0.3
Coal Division of Health 3 8-15-2019
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If there is no further business, without objection, the committee
stands adjourned.
[Whereupon, at 12:53 p.m., the subcommittee was adjourned.]
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