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RESTORING THE VALUE OF WORK:
EVALUATING EVALUATING DOL’S EFFORTS
TO UNDERMINE STRONG OVERTIME
PROTECTIONS

Wednesday, June 12, 2019
House of Representatives,
Subcommittee on Workforce Protections,
Committee on Education and Labor,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:17 a.m., in room
2175, Rayburn House Office Building, Hon. Alma Adams [chair-
woman of the subcommittee] presiding.

Present: Representatives Adams, DeSaulnier, Takano, Jayapal,
Wild, McBath, Omar, Stevens, Scott (ex officio), Byrne, Walker,
Cline, and Foxx (ex officio).

Also present: Representative Morelle.

Staff present: Tylease Alli, Chief Clerk; Ilana Brunner, General
Counsel, Health and Labor; Emma Eatman, Press Assistant; Eli
Hovland, Staff Assistant; Eunice Ikene, Labor Policy Advisor;
Stephanie Lalle, Deputy Communications Director; Jaria Martin,
Staff Assistant; Richard Miller, Director of Labor Policy; Max
Moore, Office Aide; Udochi Onwubiko, Labor Policy Counsel,
Veronique Pluviose, Staff Director; Banyon Vassar, Deputy Direc-
tor of Information Technology; Joshua Weisz, Communications Di-
rector; Rachel West, Senior Economic Policy Advisor; Cyrus Artz,
Minority Parliamentarian; Courtney Butcher, Minority Coalitions
and Members Services Coordinator; Cate Dillon, Minority Staff As-
sistant; Rob Green, Minority Director of Workforce Policy; Bridget
Handy, Minority Communications Assistant; John Martin, Minority
Workforce Policy Counsel; Sarah Martin, Minority Professional
Staff Member; Kelley McNabb, Minority Communications Director;
Brandon Renz, Minority Staff Director; Ben Ridder, Minority Legis-
lative Assistant; Meredith Schellin, Minority Deputy Press Sec-
retary and Digital Advisor; and Heather Wadyka, Minority Staff
Assistant.

Chairwoman ADAMS. The Subcommittee on Workforce Protec-
tions will come to order.

Welcome, everyone. I note that a quorum is present.

Representative Joe Morelle of New York will be participating in
today’s hearing, with the understanding that his questions will
come only after all members of the Workforce Protection Sub-
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committee on both sides of the aisle who are present have an op-
portunity to question the witnesses.

Without objection, so ordered.

The subcommittee is meeting today in an oversight and legisla-
tive hearing to hear testimony on evaluating the Department of La-
bor’s efforts to undermine strong overtime protections.

Pursuant to committee rule 7(c), opening statements are limited
to the chair and ranking member. This allows us to hear from our
witnesses sooner and provides all members with adequate time to
ask questions.

I now recognize myself for the purpose of making an opening
statement.

Today, we will discuss the importance of strong overtime pay
protections for American workers. Since the passage of the Fair
Labor Standards Act in 1938, Congress has guaranteed basic over-
time protections by requiring certain workers to be paid 1-1/2
times their regular rate of pay for any hours worked over 40 in a
workweek.

As our witnesses will discuss, strong overtime protections help
achieve three key goals. They protect workers from being forced to
work excessive hours; they ensure that working extra time comes
with extra pay; and they encourage employers to hire more employ-
ees rather than overwork current employees.

Unfortunately, due to weak overtime standards, some employers
are relying on a business model that shifts extra work normally
done by workers with overtime protections to workers without over-
time protections. This leaves some salaried workers who should be
eligible for overtime working 50- and 60-hour weeks without addi-
tional pay and other workers with too few hours.

While growing income inequality and the declining power of
workers have only reinforced the need for strong overtime protec-
tions, the Federal Government has repeatedly failed to properly up-
date overtime standards to keep pace with the economy.

Under fair standard—under Fair Labor Standards Act regula-
tions, salaried workers who earn below a salary level established
by the Department of Labor are automatically eligible for overtime

pay.

In 1975, the Department of Labor set the salary level to $13,000
per year. That was equivalent to almost $58,000 a year when
translated into 2020 dollars. At that salary level, over 60 percent
of full-time salaried workers were eligible for overtime pay based
on their salaries alone.

Twenty-nine years later, in 2004, the Department of Labor,
under the Bush Administration, set the salary level to $23,660 a
year. This is equivalent of about $33,000 a year in 2020. The salary
level covered only about 13 percent of the full-time salaried work
force in 2004, compared with 60 percent back in 1975. This salary
threshold was developed using a flawed methodology.

Over the next decade, failure to update the salary level meant
more and more workers were without overtime protections.

In 2016, the $23,600-a-year salary level covered fewer than 7
percent of the full-time salaried work force.

Recognizing this harmful trend, the Obama Administration final-
ized a rule to raise the salary level to roughly $47,500 in 2016.
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This long overdue update would have extended overtime protec-
tions for 4.2 million workers, restored overtime protections to one-
third of the full-time salaried work force, put $1.2 billion into the
pockets of lower-and middle-wage workers, and established auto-
matic updates to prevent another lapse in overtime protections.

In 2020, the salary level would have been approximately $51,000
a year. Unfortunately, a flawed district court ruling blocked the
Department from implementing and enforcing the rule. Rather
than defending the Obama-era overtime update in court, the De-
partment of Labor is now proposing a new lower salary level of
about $35,000 a year to take effect in 2020.

The Trump administration’s proposed salary level, based on a
flawed methodology first used in 2004, would cover only 15 percent
of full-time salaried workers compared to the 33 percent that would
have been covered under the Obama rule. It would leave 8.2 mil-
lion workers behind and deny American workers more than $1.2
billion in additional pay.

The new proposal also fails to include automatic updates to the
salary level, leaving salaried workers vulnerable to, once again, los-
ing overtime protections in the foreseeable future.

After more than 40 years, without an adequate update to the
overtime rule, the Trump administration’s proposals falls well
short of what workers deserve. Despite the President’s promise to
fight for American workers, his administration continues to block
Federal policies that would lift working families into the middle
class. Congressional Democrats stand ready to protect workers
where the administration fails to do so.

The Restoring Overtime Pay Act, H.R. 3197, introduced by Con-
gressman Mark Takano, would codify the strong salary threshold
set in the 2016 final rule and require automatic updates every 3
years to ensure the level remains in line with overall increases in
workers’ wages.

Restoring workers’ access to strong overtime protections, raising
the Federal minimum wage, and protecting workers’ right to join
a union are Federal policies that would improve standards of living
and stimulate local economies across the country. These three pil-
lars are essential labor market institutions upon which working
people rely. However, the Trump administration continues to op-
pose each of these efforts to give hardworking Americans a raise.

Today’s hearing is an opportunity to examine the Federal Gov-
ernment’s responsibility to restore overtime protections for millions
of workers. It is also a chance to discuss the importance of building
an economy that works for all Americans, not just the wealthy few.

I want to thank all of our witnesses for being here today, and I
look forward to your testimony.

I now recognize the distinguished ranking member for the pur-
pose of making an opening statement.

[The statement of Chairwoman Adams follows:]

Prepared Statement of Hon. Alma S. Adams, Chairwoman,
Subcommittee on Workforce Protections

Today, we will discuss the importance of strong overtime pay protections for
American workers.



4

Since the passage of the Fair Labor Standards Act in 1938, Congress has guaran-
teed basic overtime protections by requiring certain workers be paid one-and-a-half
times their regular rate of pay for any hours worked over 40 in a workweek.

As our witnesses will discuss, strong overtime protections help achieve three key
goals:

They prevent workers from being forced to work excessive hours,

They ensure that working extra time comes with extra pay, and

They encourage employers to hire more employees rather than overwork current
employees.

Unfortunately, due to weak overtime standards, some employers are relying on
a business model that shifts extra work normally done by workers with overtime
protections to workers without overtime protections.

This leaves some salaried workers—who should be eligible for overtime—working
50-and 60-hour weeks without any additional pay and other workers with too few
hours.

While growing income inequality and the declining power of workers have only
reinforced the need for strong overtime protections, the Federal Government has re-
peatedly failed to properly update overtime standards to keep pace with the econ-
omy.

Under Fair Labor Standard Act regulations, salaried workers who earn below a
salary level established by the DOL are automatically eligible for overtime pay.

In 1975, the Department of Labor set the salary level to $13,000 per year.

That was equivalent to almost $58,000 a year when translated into 2020 dollars.

At that salary level, over 60 percent of full-time, salaried workers were eligible
for overtime pay based on their salaries alone.

Twenty-nine years later in 2004, the Department of Labor under the Bush Admin-
istration set the salary level to $23,660 a year.

This is the equivalent of about $33,000 a year in 2020.

This salary level covered only about 13 percent of the full-time, salaried work
force in 2004, compared with 60 percent back in 1975.

This salary threshold was developed using a flawed methodology.

Over the next decade, failure to update the salary level meant more and more
workers were without overtime protections.

In 2016, the $23,660 a year salary level covered fewer than 7 percent of the full-
time, salaried work force. Recognizing this harmful trend, the Obama Administra-
tion finalized a rule to raise the salary level to roughly $47,500 in 2016.

This long-overdue update would have:

Extended overtime protections for 4.2 million workers,

Restored overtime protections to one-third of the full-time, salaried work force,

Put $1.2 billion into the pockets of lower-and middle-wage workers, and

Established automatic updates to prevent another lapse in overtime protections.

In 2020, the salary level would have been approximately $51,000 a year.

Unfortunately, a flawed district court ruling blocked the Department from imple-
menting and enforcing the rule.

Rather than defending the Obama-era overtime update in court, the Department
of Labor is now proposing a new, lower salary level of about $35,000 a year to take
effect in 2020.

The Trump administration’s proposed salary level, based on a flawed methodology
first used in 2004, would cover only 15 percent of full-time, salaried workers com-
pared to the 33 percent that would have been covered under the Obama-era rule.

It would leave 8.2 million workers behind and deny American workers more than
$1.2 billion in additional pay.

The new proposal also fails to include automatic updates to the salary level, leav-
ing salaried workers vulnerable to once again losing overtime protections in the
foreseeable future.

After more than 40 years without an adequate update to the overtime rule, the
Trump administration’s proposal falls well short of what workers deserve.

Despite the president’s promise to fight for American workers, his administration
ci)ntinues to block Federal policies that would lift working families into the middle
class.

Congressional Democrats stand ready to protect workers where the Administra-
tion fails to do so.

The Restoring Overtime Pay Act, H.R. 3197, introduced by Congressman Mark
Takano, would codify the strong salary threshold set in the 2016 final rule and re-
quire automatic updates every 3 years to ensure the level remains in line with over-
all increases in workers’ wages.
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Restoring workers’ access to strong overtime protections, raising the Federal min-
imum wage, and protecting workers’ right to join a union are Federal policies that
would improve standards of living and stimulate local economies across the country.

These three pillars are essential labor market institutions upon which working
people rely.

However, the Trump administration continues to oppose each of these efforts to
give hardworking Americans a raise.

Today’ s hearing is an opportunity to examine the Federal Government’s responsi-
bility to restore overtime protections for millions of workers.

It is also a chance to discuss the importance of building an economy that works
for all Americans, not just the wealthy few.

I want to thank all of our witnesses for being with us today and I look forward
to your testimony. I now yield to the Ranking Member, Mr. Byrne for his opening
statement.

Mr. BYRNE. Thank you, Madam Chairwoman.

And hello and welcome to all of the witnesses that are here.

After clocking 40 hours of work, there are few incentives as at-
tractive as overtime pay to motivate an individual to come back for
more that week. The Department of Labor should make sure those
entitled to overtime pay receive it, and the proposed overtime rule
from the Department of Labor will help ensure that. But my col-
leagues on the other side of the gavel aren’t hearing it.

This spring, the Department of Labor published a notice of pro-
posed rulemaking in the Federal Register which raised the annual
salary threshold to be exempt from overtime pay by over $11,000.
This rule would make over 1 million additional American workers
eligible for overtime pay. One million.

So when I see the label for this hearing where it says DOL’s ef-
forts to undermine strong overtime protections, I see 1 million rea-
sons why that statement is untrue.

For some reason, this sensible proposal to modernize the over-
time pay salary threshold doesn’t make my friends on the other
side happy. Rather than welcoming this exceptional opportunity,
they would rather wallow in their partisan opposition to President
Trump and oppose any and every policy coming out of his adminis-
tration, even when the policies are as reasonable as this one.

We are here today because of stunts in political point scoring, the
other side insists on revisiting the radical and discredited Obama-
era overtime rule, which everyone should recall was invalidated in
a U.S. District Court. The Obama rule was invalidated in a U.S.
District Court.

The Obama rule proposed to hike the threshold for exemption
from overtime pay by over 100 percent to a salary of almost
$50,000. As the court wrote in its decision invalidating the rule,
quote, The Department has exceeded its authority and gone too far
with the final rule, close quote. A Federal district court said that.

In addition to being excessive, misguided, and unworkable, this
spike wasn’t projected to help workers in the long run. Young
Americans would have been particularly harmed by the rule be-
cause it would have increased college costs and made it harder for
graduates to begin their careers.

We heard from a number of universities in the past two or 3
years that it would decimate their ability to offer services to college
students. And that is one of the most important things we deal
with on this committee, is education.
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The Obama scheme would have resulted in fewer job prospects,
less flexibility in the workplace, and less opportunity to move up
the economic ladder. Small businesses, nonprofit employers, col-
leges and universities, and the people all these American institu-
tions serve, would have been hit the hardest by the Obama Admin-
istration’s rule. That is ironic considering we presumably work on
this committee to promote and protect these very sectors of our
country.

I want to remind my colleagues on the other side that the De-
partment of Labor reached its salary threshold in the proposed rule
using the same sound methodology as the Bush Administration did
in 2004, which set the current minimum that we use today,
$23,660. It is entirely reasonable and, indeed, wise in this time of
economic growth to look at what has worked before. Instead of re-
belling in political outcry, we would all serve America’s middle-
class workers well to take a step back and be objective about this.

Times have changed and the economy along with it. And this
proposed rule is a responsible, reasonable, and workable answer in
keeping with the purpose and historical level of the overtime salary
threshold, and most importantly, in affirming the value of every
American worker.

Madam Chairwoman, to you and to everybody who is here today,
I am going to offer my apologies. I am on another committee, the
Armed Services Committee. We are marking up the National De-
fense Authorization Act today, and it may very well be that I get
up and leave before the hearing is over to go vote in that com-
mittee. I am not angry. I am not put out. I really would rather be
here. But I think it is important that I have my vote over there.
So, I want you to understand that I will be back as quickly as I
can if that occurs.

And with that, I yield back.

[The statement of Mr. Byrne follows:]

Prepared Statement of Hon. Bradley Byrne, Ranking Member,
Subcommittee on Subcommittee on Workforce Protections

Thank you for yielding.

After clocking 40 hours of work, there are few incentives as attractive as overtime
pay to motivate an individual to come back for more that week. The Department
of Labor should make sure those entitled to overtime pay receive it, and the pro-
posed overtime rule will help ensure that. But my colleagues on the other side of
the gavel aren’t hearing it.

This spring, the DOL published a Notice of Proposed Rulemaking in the Federal
Register, which raised the annual salary threshold to be exempt from overtime pay
by over $11,000. This rule would make over one million additional American work-
ers eligible for overtime pay. One million.

For some reason, this sensible proposal to modernize the overtime pay salary
threshold doesn’t make Democrats happy. Rather than welcoming this exceptional
opportunity, they would rather wallow in their partisan opposition to President
Trump and oppose any and every policy coming out of this administration, even
when the policies are as reasonable as this one. We’re here today because, in stunts
of political point-scoring, Democrats insist on revisiting the radical and discredited
Obama-era overtime rule, which everyone should recall, was invalidated in a U.S.
District Court.

The Obama rule proposed to hike the threshold for exemption from overtime pay
by over 100 percent to a salary of almost $50,000. As the court wrote in its decision
invalidating the rule: “The Department has exceeded its authority and gone too far
with the Final Rule.” In addition to being excessive, misguided, and unworkable,
this spike wasn’t projected to help workers in the long run. Young Americans would
have been particularly harmed by the rule, because it would have increased college
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costs and made it harder for graduates to begin their careers. The Obama scheme
would have resulted in fewer job prospects, less flexibility in the workplace, and less
opportunity to move up the economic ladder.

Small businesses, non-profit employers, colleges and universities, and the people
all these American institutions serve would have been hit the hardest by the Obama
Administration’s rule. That’s ironic, considering we presumably work on this com-
mittee to promote and protect those very sectors of our country.

I want to remind my Democrat colleagues that the DOL reached its new salary
threshold in the proposed rule using the same sound methodology as the Bush Ad-
ministration in 2004, which set the current minimum that we use today: $23,660.
It is entirely reasonable and, indeed, wise in this time of economic growth to look
at what has worked before. Instead of rebelling in political outcry, we would all
s}elrve American middle-class workers well to take a step back and be objective about
this.

Times have changed and the economy along with it, and this proposed rule is a
responsible, reasonable, and workable answer in keeping with the purpose and his-
torical level of the overtime salary threshold and most importantly, in affirming the
value of every American worker.

Thank you.

Chairwoman ADAMS. Thank you. Thank you very much.

Without objection, all of the members who wish to insert written
statements into the record may do so by submitting them to the
committee clerk electronically in Microsoft Word format by 5 p.m.
on Tuesday, June 25.

I will now introduce our witnesses.

Dr. Heidi Shierholz is Senior Economist and Director of Policy at
the Economic Policy Institute. Dr. Shierholz previously served as
Chief Economist to the U.S. Secretary of Labor under Secretary
Thomas Perez.

Ms. Tammy McCutchen is a Principal in Littler Mendelson’s
Washington, DC. office. Ms. McCutchen previously served as Ad-
ministrator of the Wage and Hour Division of the U.S. Department
of Labor.

Mr. Pete Winebrake is the Founder and Managing Partner of
Winebrake and Santillo, LLC, based in Dresher, Pennsylvania. Mr.
Winebrake has litigated hundreds of wage and overtime lawsuits
in courts throughout the United States.

I am pleased now to recognize my colleague, Representative
Morelle, to briefly introduce his constituent who is appearing be-
fore us as a witness today.

Mr. MoORELLE. Thank you, Madame Chairwoman, for the cour-
tesy to a nonmember of the subcommittee, allowing me a moment
to introduce my constituent.

I am pleased to welcome to this Workforce Protection Sub-
committee, Ms. Anne Babcock-Stiner. Anne is an attorney and the
Senior Vice President of Human Resources for PathStone Corpora-
tion, a not-for-profit community development organization in my
district of Rochester, New York. She previously served as a Deputy
Attorney General for the Indiana Attorney General’s Homeowner
Protection Unit. In her capacity at PathStone, Ms. Babcock-Stiner
has provided comprehensive holistic services to those in need from
work force development initiatives, education, and health services,
to ensuring safe, stable housing.

PathStone helps create opportunities for individuals and families
throughout our community. I am so grateful to PathStone for their
many contributions to our community and for their continued com-
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mitment to advocating for stronger worker protections, and I am
particularly delighted to have Ms. Babcock-Stiner here today.

And I would ask my colleagues also to note that she is spending
her birthday with us, and I wish her all the best wishes on another
safe trip around the sun.

So happy birthday.

And thank you, Madame Chair.

Chairwoman ADAMS. And thank you.

And happy birthday.

We appreciate all of the witnesses for being here today and look
forward to your testimony.

Let me remind the witnesses that we have read your written
statements, and they will appear in full in the hearing record.

Pursuant to committee rule 7(d) and committee practice, each of
you is asked to limit your oral presentation to a 5-minute summary
of your written statement.

And let me remind the witnesses that pursuant to title 18 of the
U.S. Code, section 1001, it is illegal to knowingly and willfully fal-
sify any statement, representation, written document, or material
fact presented to Congress, or otherwise conceal or cover up mate-
rial fact.

Before you begin your testimony, please remember to press the
button on the microphone in front of you so that it will turn on and
the members can hear you. As you begin to speak, the light in front
of you will turn green. After 4 minutes, the light will turn yellow
to signal that you have 1 minute remaining. When the light turns
red, your 5 minutes have expired, and we ask that you would
please wrap up your testimony.

We will let the entire panel make their presentations before we
move to member questions. When answering a question, please re-
member to, once again, turn your microphone on.

I am going to first recognize Dr. Shierholz.

STATEMENT OF HEIDI SHIERHOLZ, PH.D., SENIOR ECONOMIST
AND DIRECTOR OF POLICY, ECONOMIC POLICY INSTITUTE

Ms. SHIERHOLZ. Chair Adams, Ranking Member Byrne, and
members of the subcommittee, thank you very much for the oppor-
tunity to testify here today.

The overtime protections of the Fair Labor Standards Act are a
crucial part of a vibrant middle class because they give employers
the incentive to hire more workers rather than overwork existing
employees, and they ensure that workers are fairly compensated
when they are asked to work long hours.

In the Fair Labor Standards Act, Congress provided overtime
protections to most workers, but directed the Secretary—the Sec-
retary of Labor to exempt a limited number of well-paid, bona fide
managers, executives, or highly trained professionals, since these
workers command enough bargaining power, enough control over
their own work and schedules that they don’t actually need the
protections.

For an employee to be exempt from overtime protections under
this exemption, they must earn a salary, they must pass the duties
test based on the actual work that they do, and they must earn
above the salary threshold.
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The salary threshold can best be thought of as a bright-line
proxy for the duties test that simplifies the determination of ex-
emption, it helps ensure that frontline supervisors who get rel-
atively low pay and have little bargaining power are not taken ad-
vantage of, and it reduces the misclassification of nonexempt work-
ers as exempt.

In 2016, the Department finalized an overtime rule following an
exhaustive rulemaking process. That rule increased the salary
threshold to roughly $47,000, which is the 40th percentile of earn-
ings of full-time salaried workers in the lowest wage census region.

However, a single district court judge in Texas held the rule to
be invalid. And instead of defending this rigorously determined
rule, the Department, under the current administration, has pro-
posed a new rule with a much lower threshold. The Department’s
current threshold set—current proposal sets the threshold at
roughly $35,000 in 2020, which is essentially the 20th percentile of
earnings of full-time salaried workers in the lowest wage census re-
gion. So this is the same methodology that was used in the 2004
rule. Unfortunately, the methodology in the 2004 rule was fun-
damentally flawed.

So historically, the Department sets tests for overtime eligibility
in one of two ways. It pairs a low salary threshold, which covers
few workers, with a strong duties test, which covers more workers,
or it pairs a strong—a high salary threshold, which covers more
workers, with a weak duties test, which covers fewer workers.

Both of those options create the intended balance. But in 2004,
the Department paired a low salary threshold with a weak duties
test. And because of this erroneous mismatch, the methodology
from the 2004 rule departs from decades of historical precedent and
is fundamentally inappropriate.

In 2016, the Department corrected this error by keeping the
same lenient duties test that was used in the 2004 rule but cor-
rectly pairing it with a higher salary threshold. In fact, in 2016,
the Department picked nearly the lowest possible threshold, con-
sistent with historic precedent.

According to the methodology that was used to calculate the
thresholds from 1958 until the 2004 error, the Department should
have set the threshold in 2016 somewhere between $46,000 and
$65,000. They chose $47,000.

So, a key thing this highlights is that while the increase in the
threshold in the 2016 rule was large, it was only because it had
been over 40 years since the threshold had been appropriately up-
dated.

At its core, the Department’s proposal is based on the notion that
someone making $35,000 a year is a well-paid executive who does
not need or deserve overtime protections.

My analysis, which uses the exact same methodology that DOL
does to look at their impact, finds that 8.2 million workers who
would have benefited from the 2016 rule will be left behind by the
Department’s proposal. That includes 4.2 million women, 3.0 mil-
lion people of color, and 2.7 million parents of children under the
age of 18. And together, workers will lose $1.2 billion annually.
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Congress should step in and pass the Restoring Overtime Pay
Act, which codifies the 2016 rule as a floor and upholds the pur-
pose of the overtime provisions of the Fair Labor Standards Act.

Thank you.

[The statement of Ms. Shierholz follows:]
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Chair Adams, Ranking Member Byrne, and members of the subcommittee, thank you for the
opportunity to testify today. My name is Heidi Shierholz and | am a senior economist and the director of
policy at the Economic Policy Institute {EP1) in Washington, D.C. EPtis a nonprofit, nonpartisan think
tank created in 1986 to include the needs of low- and middle-wage workers in economic policy
discussions. EPI conducts research and analysis on the economic status of working America, proposes
public policies that protect and improve the economic conditions of low- and middle-wage workers, and
assesses policies with respect to how well they further those goals. t was also the Chief Economist at the
U.S. Department of Labor from mid-2014 to early 2017, where | worked extensively on the 2016
overtime rule.

My testimony first discusses the significance and purpose of overtime protections and provides
background on overtime rulemaking. } show why the 2004 rule was fundamentally flawed and why the
2004 methodology is therefore an inappropriate methodology to use to set the overtime salary
threshold. | show that the 2016 rule used a highly appropriate, albeit conservative, threshold. | also
discuss the importance of automatic indexing of the threshold to ensure that it doesn’t erode over time.
Finally, | describe the workers affected by the Department of Labor’s current proposal, including the
impact on their earnings. Unless otherwise noted, the empirical analysis cited in this testimony is based
on pooled 2016~2018 Current Population Survey Merged Outgoing Rotation Group microdata from the
Bureau of Labor Statistics, following the same methodology used by the Department of Labor in its
overtime analyses.

The significance and purpose of overtime protections

The Fair Labor Standards Act {FLSA} requires employers to pay their employees at least the federal
minimum wage for all hours worked, and caps at 40 the number of hours an employee can work in a
workweek without additional compensation, with employers being required to pay overtime premium
pay of 1.5 times the employee’s regular rate of pay for all hours worked beyond 40 hours. These
overtime protections ensure that employers have “skin in the game” when they ask employees to work
long hours, which leads to two key outcomes: (1) employers are incentivized to hire more employees
rather than overworking existing employees, and (2} employees are fairly compensated when they are
required to work fong hours. These effects make overtime protections a crucial part of the foundation of
a vibrant middle class.

In the FLSA, Congress provided overtime protections to most workers, but directed the Secretary of
Labor to exempt bona fide executive, administrative, and professional (EAP) employees from these

1
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protections. While most workers need overtime protections because they do not have sufficient
individual bargaining power and control over their work to protect themselves from overwork for low
pay, EAP workers could be exempted because they command enough bargaining power and
responsibility to be able to successfully advocate for themselves. For an employee to be exempt from
overtime protection based on the EAP exemption, they must satisfy each of the following three
conditions: 1) they must earn a salary, i.e,, not be paid by the hour; 2) they must pass the duties test,
meaning that they are a bona fide executive, manager, supervisor, or highly trained professional based
on the characteristics of the work they do; and 3) they must earn above the salary threshold.

The salary threshold can best be thought of as a rough proxy for a duties test—a bright dividing line that
simplifies the determination of exemption for employers and employees alike, helps ensure that those
with relatively low pay who do a great deal of nonexempt work are not taken advantage of, and reduces
the misclassification of non-EAP workers as exempt. The duties test serves as a more specific mechanism
for making the determination of exemption for salaried workers who earn above the threshold.

Background on the recent overtime rulemaking

Just three years ago, the Department finalized an overtime rule following an exhaustive, more-than-two-
year rulemaking process. ! During this process, the Department met with over 200 organizations,
including employees, employers, business associations, nonprofit organizations, employee advocates,
unions, state and locat government representatives, tribal representatives, and small businesses. The
Department also received and reviewed over a quarter million public comments. In the 2016 Final Rule,
the Department responded comprehensively to those comments and conducted a thorough economic
impact analysis incorporating that input, along with a careful review of the academic literature.

The core provision of the 2016 rule was to increase the salary threshold under which most salaried
workers are eligible for overtime pay when they work more than 40 hours per week from $455 per week
(523,660 for a full-year worker) to $913 per week {$47,476 for a full-year worker}, the latter being the
40th percentile of the earnings of full-time salaried workers in the lowest-wage census region, which
was at the time, and continues to be, the South. Further, the rule provided that the threshold would be
updated every three years to the 40th percentile of the earnings of full-time salaried workers in the
lowest-wage census region, in order that the threshold would not continually erode over time as overall
wages rise. | project that the 2020 level of the threshold under the 2016 rule would be $982 ($51,064 for
a full-year worker).

In November 2016—just before the 2016 rule was set to go into effect—a single district court judge in
Texas enjoined the Department from enforcing the rule; the court later erroneously held the rule to be
invalid. Instead of defending the rigorously determined threshold, the Department has proposed to
rescind its 2016 rule and promuigate a new regulation with a much lower standard salary threshold. The
core provision of the Department’s 2019 proposal is to set the salary threshold under which most
salaried workers are eligible for overtime pay when they work more than 40 hours per week at $679 per
week in 2020 {$35,308 for a full-year worker), which is the projection to January 2020 of the 20th
percentile of the earnings of full-time salaried workers in the lowest-wage census region, currently the
South, and/or in the retail industry, excluding nonexempt workers and workers who are not subject to
the FLSA or who are not subject to the salary level test. The proposal does not include automatic

2
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updating. This methodology for setting the threshold is the same methodology used in the 2004 final
rule.

The 2004 rule was deeply flawed

Unfortunately, the methodology for setting the standard salary threshold in the 2004 rule was
fundamentally flawed. Prior to the 2004 rule, there were two sets of tests, each of which involved a
duties test and a salary test. The duties test and salary test within each set had always worked together.’
One set of tests was the “long-test” set, which combined a low salary threshold with a stringent duties
test {which included a 20 percent cap—40 percent in the retail industry—on the amount of time
overtime-exempt employees could spend on nonexempt duties). The other was the “short-test” set,
which combined a high salary threshold with a much more lenient duties test. Thus an employer who
wanted to assert that a relatively low-paid employee was exempt had to show more rigorously that their
duties were “bona fide executive, administrative, or professional” in nature, whereas for a more highly
paid employee the employer did not have to make as rigorous of a showing.

In the 2004 rule, the Department included just one set of tests. For this set of tests, the Department
created a “standard” duties test that was essentially the more lenient “short test” for duties. To remain
consistent with the prior methodology, the Department should have paired this duties test with a higher
salary threshold consistent with a short duties test. Instead, they used a low salary level consistent with
a long duties test; in the 2004 final rule, the threshold is actually referred to as a long-test salary level. 3
This was a fundamental error. Because of the mismatch between the duties test and the salary
threshold in the 2004 rule, the methodology from the 2004 rule is not an appropriate methodology for
setting the salary threshold. If the Department were to set the threshold according to the 2004
methodology in the final rule, it would be doubling down on a fundamentally flawed approach.

It is worth noting that because the Department erred in 2004 and paired a “short” duties test with a low,
“long-test” salary threshold, the one and only way the 2004 methodology for calculating the standard
salary threshold could be used appropriately would be if the Department were to strengthen the duties
test to align with the historical long test and account for Congress’s intent that only bona fide executive,
administrative, and professional employees be exempt from overtime pay. The Department notes,
“Because the long [emphasis added] duties test included a limit on the amount of nonexempt work that
could be performed, it could be paired with a low salary that excluded few employees performing EAP
duties.”® The Department could, for example, set a bright-line duties test requiring a large majority of a
worker's work to be exempt, as previous rules did.

2 “The Department has always recognized that the salary level test works in tandem with the duties requirements
to identify bona fide EAP empioyees and protect the overtime rights of nonexempt white collar workers” (Defining

[final rulel, 81 Fed. Reg. 32444 [May 23, 2016]}.

* Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Qutside Sales and Computer
Emplovees [final rule], 69 Fed. Reg. 22121 {April 23, 2004); Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Qutside Sales and Computer Emplovees [request for informationi, 82 Fed. Reg. 34616
{July 26, 2017},

4 Befining and Delimiting the Exemptions for Executive, Adminigtrative, Professionat, Outside Sales and Computer

3
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The standard threshold in the 2016 rule was appropriate, albeit conservative

In 2016, the Department chose to correct the error in the 2004 final rule by retaining the same lenient
duties test that was used in the 2004 rule, but correctly pairing it with a higher salary level consistent
with a short duties test. in fact, the Department picked close to the lowest possible value that would be
consistent with the historical level of the short test. According to the Kantor method, which was the
method used to calculate salary thresholds from 1958 until the 2004 elimination of the long test, the
Department should have set the value somewhere between $889 and $1,245.S The threshold the
Department chose, $913, was at the very low end of that range. The fact that the 2016 salary threshold
was highly conservative by historic standards is underscored by two additional points. First, the 2016
rule covered far fewer workers than the threshold did historically. in 1975, more than 60 percent of full-
time salaried workers earned below the threshold and so were automatically eligible for overtime based
on their pay. By 2016, that share had dropped to less than 7 percent, and the 2016 rule would have only
partially restored it, to around 33 percent, Second, if the 1975 rule had simply been updated for
inflation, it would have been well over $50,000 in 2016, substantiaily higher than the $47,476 threshold
in the 2016 rule.

Despite this clear record, the Department appears to have adopted two erroneous concerns of the
district court judge who enjoined the 2016 rule: {1) that the 2016 salary threshold was too high because
the number of newly overtime-eligible workers was large, and (2} that the large number of newly
overtime-eligible workers under the 2016 threshold meant that the salary threshold was so high that it
displaced the role of the duties test.® Both of these concerns are deeply misguided. First, the raw
number of workers affected by any increase in the salary threshold is an absurd metric to use to assess
whether the threshold is appropriate, because the number is affected by factors that are wholly
unrelated to the appropriateness of the threshold, including how long it has been since the prior update
and whether the prior threshold was set at an appropriate level. The longer it has been since the
previous update, the more workers will be affected, as inflation and the overall wage structure rise over
time and erode the effective level of the threshold. In the case of the 2016 update, it had been over a
decade since the prior update. And if the prior threshold had been set inappropriately low, as it was in
the 2004 rule, the number of workers affected would need to be larger to correct the error.

® The Kantor method is a two-stage process: it involves first calculating the long-test salary threshold as the 10th
percentile of earnings of exempt workers for low-wage regions, industries, and other low-wage groups, and then
multiplying that threshold by somewhere between 130 and 182 percent—with the average multiplier being 149
percent—1o arrive at the short-test salary level. The value of the long-test threshold for the 2016 rulemaking was
$684. Following the two-stage process, to get to the short-test threshold, the Department should have multiplied
$684 by somewhere between 1.3 and 1.82, which would have resulted in a short-test threshold range of between
$889 and $1,245. See Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Qutside
Sates and Computer Employees [final rule], 81 Fed. Reg. 32463, 32467 {May 23, 2016).

® The Department states: “The district court’s decision raised concerns regarding the farge number of exempt
workers—4.2 miflion—who earned between $455 and 5913 per week and thus would “automatically become
eligible” for overtime under the $913 per week standard salary level. The district court noted that this relatively
high number indicated that the salary level was displacing the role of the duties test in determining exemption
status. The Department acknowledges these concerns and, additionally, in this proposal seeks to update the
standard salary level in a manner that does not unduly disrupt employers’ operations; dramatically shift employee
salaries, hours, or morale; or result in adverse economic effects.” See Defining and Delimiting the Exemptions for
Executive, Administrative, Professional, Outside Sales and Computer Emplovees [proposed rulel, 84 Fed. Reg.
10909 (March 22, 2019).
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The number of workers affected by any increase in the salary threshold can be decomposed into two
main components: workers affected as a result of the passage of time since the previous update, and
workers affected as a result of any change in methodology from the previous update. One way to isolate
the “time” component is to simply look at how many workers would have been affected as a result of
the 2016 rule if the methodology had been the same in 2004 and 2016—that is, if the 2004 threshold
had been set at the 40th percentile of the weekly earnings of full-time salaried workers in the lowest-
wage census region, as it was in 2016. In 2002 —~the data year the 2004 threshold is based on—the 40th
percentile of the weekly earnings of full-time salaried workers in the lowest-wage census region, the
South, was $660. If in 2016 the threshold had been increased from $660 to $913 instead of from $455 to
$913, the number of workers affected would have been 2.9 million.” That means that 2.9 million of the
4.1 million workers affected by the 2016 rule were affected as a result of the erosion of the effective
level of the threshold since the prior update, not as a resuit of the change in methodology. The
remaining 1.2 million workers were affected as a result of the change in methodology from the flawed
2004 methodology to the appropriate methodology of the 2016 final rule.

The other concern that the Department seems to adopt, that the large number of newly overtime-
eligible workers under the 2016 threshold meant that salary threshold was so high that it displaced the
role of the duties test, is flatly refuted by the Department’s own analysis. A figure in the 2016 final rule
shows that 47 percent of white-coliar workers who failed the duties test earned above the 2016 salary
level.® This means that of white-collar salaried workers who were eligible for overtime, nearly haif—6.5
million workers~had their overtime-eligible status determined by the duties test alone, demonstrating
that the duties test was not somehow “displaced” by the 2016 salary threshold but was, in fact, still
essential to the exemption.? Lowering the threshold in the interest of not displacing the duties test is
solving a problem that the Department’s own analysis shows does not exist.

If the Department is concerned about the number of workers affected in a given year by raising the
salary threshold to an appropriate level, it should simply phase in an appropriate threshold over time
instead of reducing the threshold to an inappropriate level. For example, the Department could
implement a three-stage phase-in, raising the threshold to $679 {or $35,308 for a full-year worker) in
2020; raising it to $866 {or $45,032 for a full-year worker} in 2021; and, finally, raising it in 2022 to be
equal to the 40th percentile of the weekly earnings of full-time salaried workers in the lowest-wage
census region. {I project that this will be $1,030—or $53,560 for a full-year worker—in 2021Q2; 2021Q2
data could be used to set the threshold for 2022).

A final point worth making about the 2016 rule is the scope of its economic impact. According to the
Department, the 2016 rule would have led to an aggregate increase in payroll costs to business of
roughly $1.5 billion dolfars annually.’® That may sound like a large number—and the rule would certainly
have a meaningful effect for workers who see higher pay, work fewer hours, or just gain clarity about

7 Note that this is an underestimate to the extent that if the threshold were $660, there wouid likely be more
people earning $660 instead of somewhat below $660 than what we actually see in the data, as some workers
earning somewhat below $660 would have been bumped up to $660 so their employers could claim the
exemption.

and Computer Employees [final rule], 81 Fed. Reg. 32465 (May 23, 2016).
® Defiping and Delimiting the Exemptions for Executive, Administrative, Professional, Quiside Sales and Computer
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their overtime-eligibility status—but total U.S. payroll costs are more than $8 trillion doflars per year.11

in other words, $1.5 billion is less than one-tenth of one percent of total U.S. payroll costs, The
department does not need to promulgate a weaker rule than the 2016 rule in order to have a rule that
does not have a disruptive effect on the labor market and the broader economy.

Automatic indexing is crucial

DOL has ample authority to index the salary threshold. The FLSA exemption from the minimum wage
and overtime protections for EAP employees specifies that these exemptions must be “defined and
delimited from time to time by regulations of the Secretary {of Labor].”* Given that indexing is
simply @ means to ensure the threshold will remain current rather than continuously erode, DOL
would be acting entirely reasonably and within its statutory authority™ to adopt indexing as a means
to define and delimit the EAP exemptions in a timely manner.

Despite this authority, the Department is not proposing automatic indexing and instead says it is
“committing to evaluate” the threshold more frequently going forward —in particular mentioning that it
has an intention to go through notice and comment rulemaking every four years to update the rule
using the same methodology as the most recent final rule, but noting that the Labor Secretary could
forestall this process at his or her discretion.™

This is problematic on many levels. First, if the rule really is updated every four years through notice and
comment rulemaking, that is still too long between updates and will leave workers behind in the
meantime. Updating should occur no further apart than every three years, with one year being optimal,
to reduce the degree of erosion between updates.

Further, increasing the frequency of rulemaking in this way is a terribly inefficient way for the
government to operate, Rulemaking is extremely time- and resource-intensive, and it doesn’t make any
sense to go through that process just to maintain the status quo. Automatic updating should be used to
ensure that the standard doesn’t continually erode until such time that policymakers want to change the
actual substance of a rule, at which point notice and comment rulemaking is appropriate.

Perhaps more importantly, vague commitments to update the rule, rather than implementation of
automatic updating, is what has led to long periods of inaction in the past, with workers getting the
short end of the stick as their protections erode over long stretches of time. My analysis, described in
greater depth below, shows that if this rule is implemented as proposed in 2020, workers will earn $1.2
billion dollars less in 2020 than they would have earned under the 2016 final rule in the first year of
implementation—but the annual losses will grow to $1.6 billion over the first 10 years of
implementation due to the lack of automatic updating.

Finally, automatic updating is important for employers, too. With automatic updating, as opposed to a
fiexible intention to update the rule every four years, employers know exactly what to expect and when
to expect it, which provides businesses the crucial predictability they need to plan for the future.

4.3, Bureau of Economic Analysis, “Table 1.10. Gross Domestic income by Type of income.”

29 US.C. § 213(a)(1).

" See this letter from a group of law professors on DOL’s authority to index the salary threshold:
https://fwww.regulations gov/document?D=WHD-2015-0001-4585.

* Defiy miting the Exemptions for Executive, Administrative, Professional, Qutside Sales and Computer
Emplovees iproposed rulel, 84 Fed. Reg. 10914-10915 (March 22, 2019).
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Millions of workers will be left behind by the Department’s current proposal

If the Department finalizes its new proposal, millions of workers who should get overtime protections
will fall through the cracks. In its proposal, the Department estimates that 2.8 million fewer workers will
be impacted under its proposal than under the 2016 rute.” However, this is a vast underestimate, for
two reasons. First, the Department uses pooled 2015-2017 data, benchmarked to 2017 wage and
employment levels, and states that these figures “are the Department’s best approximation for impacts
starting in 2020.”™ This leads to an underestimate because it doesn’t account for employment growth
and other changes in the three years between 2017 and 2020. In my analysis, { correct for this issue by
using more updated data—pooled 2016~2018 data, benchmarked to 2018 wage and employment
levels—and inflating employment and wage fevels based on Congressional Budget Office economic
projections for 2018-2020."

Second, the Department’s estimate of those left behind leaves out an entire group of workers who
would be affected by the rule—those who will no longer get strengthened protections. To understand
what a large omission this is, it is useful to keep in mind that there are two groups of workers who
would be affected by any update to the overtime threshold. One group consists of those workers who
get new protections under a new threshold—namely, salaried workers who pass the duties test who
earn above the old threshold but below the new threshold. These workers are not legally entitlied to
overtime protections under the old threshold but would be overtime-eligible under the new threshold.
Another large group of workers who are affected by any increase in the threshold are workers who

get strengthened protections—salaried workers who earn above the old threshold and below the new
threshold but who do not pass the duties test. These workers should have overtime protections under
the old threshold—but because they earn a salary above the threshold, they are vulnerable to being
misclassified by their employer as overtime-exempt. As mentioned above, research shows that this type
of misclassification is pervasive. However, once the threshold rises above their earnings level, the status
of these workers as overtime-eligible becomes very clear, in its estimate of how many workers would be
left behind by its proposal, the Department ignores the millions of workers who will not get
strengthened protections under its proposal but who would have gotten strengthened protections
under the 2016 threshold.”

Our analysis shows that 8.2 million workers who would have benefited from the 2016 final rule will be
left behind by this proposal, The 8.2 million workers left behind by this proposal are made up of 3.1
million workers who would have gotten new overtime protections under the 2016 rule and another 5.1
million workers who would have gotten strengthened overtime protections under that rule. The 8.2
million workers left behind include 4.2 million women, 3.0 million people of color, 4.7 million workers

s Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Quiside Sales and Computer
Emplovees {proposed rulel, 84 Fed. Reg. 10951 {March 22, 2019).

1S pefining and Delimiting the Exemptions for Executive, Administrative, Professional, Qutside Sales and Computer
Employees [proposed rulel, 84 Fed, Reg. 10950 (March 22, 2019).

7 Heidi Shierholz, More Than Eight Million Workers Will Be Left Behind by the Trump Qvertime Proposal, Economic
Policy Institute, April 201S.

' While the Department does not include this group in its analysis of how many fewer workers will be impacted
under its proposal than under the 2016 rule, it does mention them elsewhere in the proposal: “The Department
also anticipates that 3.6 million employees paid between $455 and $679 per week who fail the standard duties test
(i.e., that are and will remain nonexempt)—2.0 million salaried white collar workers and 1.6 million salaried blue
collar workers—will have their nonexempt status made clearer because their safary will fall below the proposed
threshold” (Defining and Detimiting the Exemptions for Executive, Administrative, Professional, Qutside Sales and
Computer Employees Ipropoesed rule], 84 Fed. Reg. 10911 {March 22, 2019]).
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without a college degree, and 2.7 million parents of children under the age of 18. Of the 2.7 million
parents left behind, more than half {1.4 million) are mothers. it's worth noting that being left out of
coverage under the FLSA’s overtime provisions has particular disadvantages for new mothers, since the
Affordable Care Act’s protections requiring employers to provide time and space for nursing mothers to
express milk at work apply only to employees who are not exempt from overtime pay.19

Further, because the Department is using a flawed methodology that sets the threshold far below where
it was set using the appropriate methodology of the 2016 rule, workers will lose $1.2 billion dollars each
year, This calculation includes both wages lost by workers who would have gotten new protections
under the 2016 rule but would not get new protections under the current proposal, and wages lost by
workers who would get new protections under both the current proposal and the 2016 rule but who
would have gotten a larger raise under the 2016 threshold. The calculation does not include earnings
losses by those who would have gotten strengthened protections under the 2016 rule but would not get
them under the current proposal. As described above, the annual earnings losses would grow from $1.2
billion to $1.6 billion (in inflation-adjusted terms) over the first 10 years of implementation due to the
fact that the current proposal does not include automatic indexing.

Conclusion

The Department’s current proposal lets down millions of workers and their families by failing to set the
overtime salary threshold at a level that would lead to better use of one of the most precious resources
of working families in this country—their time. The standard salary threshold in the proposal is so low
that it fails to provide a true incentive for employers to balance the additional hours they ask of their
workers with the costs of either overtime pay or of raising salaries to the new salary threshold. That
incentive is inseparable from a fundamental principle embodied in the Fair Labor Standards Act—that
workers should receive a fair day’s pay for a fong day’s work.

The Department’s proposed rule—which at its heart is based on the notion that someone making
$35,308 a year is a well-paid executive who doesn’t need or deserve overtime protections—flies in the
face of those principles. As currently proposed, the Department’s proposal will have detrimental effects
on workers, depart from decades of historical precedent, and undercut the purpose of the Fair Labor
Standards Act’s overtime provisions, leaving behind millions of workers who would have been covered
by the painstakingly determined 2016 rule, Congress should step in and pass the Restoring Overtime Pay
Act, which codifies the 2016 rule, setting the threshold at an appropriate level and automatically
updating it going forward, helping create a fairer economy while at the same time providing cruciat
predictability to employers and employees alike.

 Heidi Shierholz, “Millions of Working Women of Childbearing Age Are Not Included in Protections for Nursing

Mothers,” Working Economics Blog {Economic Policy Institute}, December 10, 2018.
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Chairwoman ADAMS. Thank you very much.
Ms. Babcock-Stiner, you are recognized for 5 minutes.

STATEMENT OF ANNE BABCOCK-STINER, SENIOR VICE PRESI-
DENT OF HUMAN RESOURCES, PATHSTONE CORPORATION

Ms. Babcock-Stiner. Thank you, Chairwoman Adams, Ranking
Member Byrne, and other members of the subcommittee, for the
opportunity to present at today’s hearing.

My name is Anne Babcock-Stiner, and I am the Senior Vice
President of Human Resources at PathStone Corporation, a New
York-based nonprofit with a mission of building economic self-suffi-
ciency for families and communities. I am honored to be here rep-
resenting an employer that has a rich history of advocating for
strong worker protections.

PathStone has about 600 employees in seven different States and
in Puerto Rico, who serve more than 41,000 individuals each year
through our work force, community and housing development pro-
grams.

Back in 2016 when the Department of Labor proposed raising
the salary threshold to $47,476, PathStone was compelled to con-
duct a mission-based analysis to determine what this would mean
for our constituents and for our employees. We concluded that we
must support and implement the proposed salary threshold, and we
remain firmly committed to this position today.

A higher salary threshold has value to both employees and em-
ployers. As the Department has noted, many nonexempt classifica-
tions can be made with a salary level test alone. While the classi-
fications under the salary level test can be made with a quick pay-
roll report, the duties test can be subject to multiple interpreta-
tions. Each exemption has a lengthy list of factors that must be
analyzed. And this task goes far beyond an examination of job de-
scriptions, work plans, and organizational charts.

The law requires that we must examine what the employee is ac-
tually doing, and this process must be repeated every single time
we make a program adjustment or a staffing change.

Because the duties test is so difficult to apply in practice, the sal-
ary threshold becomes even more important. However, the value of
the salary threshold is dependent on the level at which it is set,
als demonstrated by an analysis of PathStone’s 490 full-time em-
ployees.

At the current salary threshold of just about $23,000, PathStone
has to review the job duties of 176 employees to determine their
exemption status. At the proposed threshold of $35,000, we have to
review the job duties of 133 employees. And at the 2016 proposed
threshold of about $47,000, we have to review the job duties of only
102 employees.

It quickly becomes clear that as the salary threshold increases,
the number of employees that must be continuously reviewed
under the duties test decreases.

There are numerous strategies that can be deployed once it is de-
termined that an employee is subject to reclassification, none of
which are specifically mandated by the law. For employees who
routinely work no more than 30 hours per week, we can reclassify
them with little to no financial impact. For employees who are
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close to the new salary threshold and who routinely work more
than 40 hours per week, we can increase their salaries to maintain
their exempt status, and we can mitigate the financial impact by
reorganizing job duties and workloads.

Reallocating job duties is particularly effective when job duties
are moved from an employee who has been reclassified as non-
exempt to an employee who is given an increase to maintain their
exempt status because we can directly tie the salary increase to ad-
ditional job duties.

Some critics claim that reclassification reduces scheduling flexi-
bility and benefit eligibility. However, not all employers tie benefit
packages to exemption status. At PathStone, our president and
CEO has the same benefit package as an entry level receptionist.

Furthermore, while nonexempt employees certainly do come with
more timekeeping requirements, technology is making this task
significantly easier.

Nonprofits have been held up as a poster child for employers that
will be hurt by an increased salary threshold. But this argument
is invariably advanced by those who are not familiar with mission-
based work. There is no question that a higher salary threshold
will impact our operations, particularly considering that we are
prohibited from renegotiating our Federal contracts. However, just
as our mission must guide our actions when we serve our constitu-
ents, it must also guide us when we act as an employer.

PathStone’s mission of economic self-sufficiency compels us to
support ro