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EPA’S ENFORCEMENT PROGRAM: TAKING
THE ENVIRONMENTAL COP OFF THE BEAT

TUESDAY, FEBRUARY 26, 2019

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:31 a.m., in room
2322, Rayburn House Office Building, Hon. Diana DeGette (chair
of the subcommittee) presiding.

Members present: Representatives DeGette, Kennedy, Ruiz,
Kuster, Castor, Sarbanes, Tonko, Clarke, Peters, Pallone (ex offi-
cio), Guthrie (subcommittee ranking member), Burgess, McKinley,
Griffith, Mullin, Duncan, and Walden (ex officio).

Also present: Representatives Barragan and Soto.

Staff present: Mohammad Aslami, Counsel; Kevin Barstow, Chief
Oversight Counsel; Jeffrey C. Carroll, Staff Director; Chris Knauer,
Oversight Staff Director; Brendan Larkin, Policy Coordinator;
Jourdan Lewis, Policy Analyst; Perry Lusk, GAO Detailee; Jon
Monger, Counsel; Elysa Montfort, Press Secretary; Kaitlyn Peel,
Digital Director; Mel Peffers, Environment Fellow; Tim Robinson,
Chief Counsel; Nikki Roy, Policy Coordinator; Andrew Souvall, Di-
rector of Communications, Outreach, and Member Services; C. J.
Young, Press Secretary; Jen Barblan, Minority Chief Counsel,
Oversight and Investigations; Mike Bloomquist, Minority Staff Di-
rector; Adam Buckalew, Minority Director of Coalitions and Deputy
Chief Counsel, Health; Margaret Tucker Fogarty, Minority Staff
Assistant; Brittany Havens, Minority Professional Staff Member,
Oversight and Investigations; Peter Kielty, Minority General Coun-
sel; Ryan Long, Minority Deputy Staff Director; Peter Spencer, Mi-
nority Senior Professional Staff Member, Environment and Climate
Change; and Natalie Sohn, Minority Counsel, Oversight and Inves-
tigations.

OPENING STATEMENT OF HON. DIANA DEGETTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Ms. DEGETTE. The Subcommittee on Oversight and Investiga-
tions will now come to order.

Today, the subcommittee is holding a hearing entitled “EPA En-
forcement: Taking the Environmental Cop Off the Beat.” The pur-
pose of today’s hearing is to explore transit enforcement measures
during the Trump administration and whether the EPA is ensuring
consistent enforcement and an implementation of Federal environ-

o))



2

mental regulations and laws, as well as resulting impacts on
human health and the environment.

The Chair recognizes herself for the purpose of an opening state-
ment.

For decades, this Oversight and Investigations Panel has worked
to ensure that the Environmental Protection Agency is doing its
job, including enforcement of our Nation’s environmental laws. This
work continues today.

It is important to remember that when we talk about enforce-
ment what we are really talking about is protecting our environ-
ment and our health from polluters. We are talking about keeping
our rivers and waterways clean and harmful pollutants out of the
air that each and every one of us breathes. If the EPA isn’t enforc-
ing the laws that we already have on the books, then we all pay
the price.

Unfortunately, the price that some of us pay is greater than oth-
ers, as some of our Nation’s bigger polluters are often located in or
near minority and low-income communities. We have a responsi-
bility to care for them, as we do every single person who calls
America home. And ensuring the EPA is doing its job and holding
polluters accountable is critical toward protecting their health and
well-being.

Now, I understand that enforcing our environmental laws can
often be a long and intensive process. I also understand that there
is not one single measurement that can be used to accurately
evaluate the Agency’s overall efforts to enforce our laws in any
given year. That said, there are some indicators that are more tell-
ing than others and, when combined with others, can help to paint
a pretty clear picture of what is really going on.

The numbers you will hear today are from the EPA’s own Office
of Enforcement and Compliance Assurance and were included in a
report released earlier this month detailing the Agency’s 2018 en-
forcement and compliance activities. I am sure that the EPA will
try to use these numbers today to paint a rather rosy interpreta-
tion of the enforcement efforts last year and probably they will talk
about how proud they are of everything they did last year. But
what I see when I look at this report is an Agency that simply is
just sitting on its hands. I see an Agency that is giving polluters
a free pass, and it is putting our health and our environment at
risk.

When EPA enforcement activities go down, pollution goes up.
That is just a fact. And the latest numbers from the EPA show its
overall enforcement activities for 2018 were at historically low lev-
els. For example, and again, this is according to the Agency’s own
numbers, in fiscal year 2018, the EPA assessed polluters a total of
$69 million in civil penalties — $69 million. That is the lowest level
of penalties assessed to polluters since the EPA created the Office
of Enforcement over 20 years ago in 1994.

Now again, I understand that enforcement efforts can often take
months or even years to complete and that some of that work done
in one year may not be accurately reflected in the overall total for
any given year but the numbers seem to indicate a disturbing
trend. And while no one factor can tell the whole story, there are
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some indicators that, when taken together, can help us paint a
pretty clear picture of EPA’s overall efforts to enforce our laws.

For example, the total number of facilities that the EPA in-
spected last year is the lowest since 1994. The total number of civil
cases it initiated is the lowest since 1982. And the number of cases
it referred to the Department of Justice, the lowest since 1976, my
freshman year in college.

So, while I would like to sit here and believe that the EPA is se-
rious about enforcing our Federal environmental laws, it is hard to
ignore the facts and it is hard to ignore headline after headline
which suggests the opposite. For example, Washington Post:
“Under Trump, EPA Inspections Fall to a 10-Year Low.” New York
Times: “EPA Enforcement Drops Sharply in Trump’s 2nd Year in
Office.” NBC News: “EPA Criminal Action Against Polluters Hits
30-Year Low under Trump.” Christian Science Monitor: “Has the
EPA Lost Its Teeth?”

So if the EPA isn’t enforcing our environmental laws, who is? If
the EPA isn’t acting as the Nation’s environmental watchdog that
it was created to be, then it is just simply not acting in the best
interest of the American taxpayers.

The question is why. Why is the EPA sitting on the sidelines?

Based on data provided by the Agency, the EPA has cut at least
17 percent of the personnel and that doesn’t even include the per-
sonnel of the ten regional offices. We are also going to hear that
the people who have remained at the EPA are facing even greater
challenges when trying to perform their laws.

Congress can do something about this. We need to require com-
pliance. That is why we are having this hearing and that is why
we expect the EPA to do its job.

So, I am looking forward to the testimony today. I am looking
forward to hearing from everybody.

[The prepared statement of Ms. DeGette follows:]

PREPARED STATEMENT OF HON. DIANA DEGETTE

For decades, this oversight and investigations panel has worked to ensure that
the Environmental Protection Agency is doing its job—including enforcing our Na-
tion’s environmental laws.

That work continues today.

It’s important to remember, that when we talk about enforcement, what we are
really talking about is protecting our environment—and our health—from polluters.

We're talking about keeping our rivers and waterways clean; and harmful pollut-
ants out of the air that each and every one of us breathes.

If the EPA isn’t enforcing the laws that we already have on the books, then we
all pay the price.

Unfortunately, the price some of us pay is greater than others—as some of our
Nation’s biggest polluters are often located in, or near, mostly minority and low-in-
come communities.

We have a responsibility to care for them, as we do every single person who calls
America home. And ensuring the EPA is doing its job, and holding polluters ac-
countable, is critical toward protecting their health and well-being.

Now, I understand that enforcing our environmental laws can often be a long and
intensive process. I also understand that there is not one single measurement that
can be used to accurately evaluate the Agency’s overall efforts to enforce our laws
in a given year.

That said, there are some indicators that are more telling than others, and when
combined with others can help to paint a pretty clear picture of what’s really going.
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The numbers you’ll hear today are from the EPA’s own Office of Enforcement and
Compliance Assurance, and were included in a report it released earlier this month
detailing the Agency’s 2018 enforcement and compliance activities.

I'm sure the EPA will try to use these numbers today to paint a rather rosy inter-
pretation of its enforcement efforts last year. And they’ll probably going on and on
about how proud they are of all that they did last year.

But what I see when I look at this report is an Agency that’s sitting on its hands.
I see an Agency that’s giving polluters a free pass. And it’s putting our health and
environment at risk.

When EPA enforcement activities go down, pollution goes up—that’s a fact. And
the latest numbers from the EPA show its overall enforcement activities for 2018
were at a historically low levels.

For example—and, again, this is according to the Agency’s own numbers—in fiscal
year 2018 the EPA assessed polluters a total of $69 million in civil penalties. $69
million! That’s the lowest total amount of penalties assessed to polluters since the
EPA created the office of enforcement in 1994.

Again, I understand that enforcement efforts can often take months and even
years to complete, and that some of the work done in one year may not be accu-
rately reflected in the overall total for that given year. But these numbers seem to
suggest a disturbing trend taking place at EPA.

And while no one figure can tell the whole story, there are some indicators that—
when taken together—can help us paint a pretty clear picture of the EPA’s overall
efforts to enforce our laws.

For example, the total number of facilities that the EPA inspected last year is the
lowest since 1994. The total number of civil cases it initiated is the lowest since
1982. And the number of cases it referred to the Department of Justice—the lowest
since 1976.

So, while I'd like to sit here and believe that the EPA is serious about enforcing
our Federal environmental laws, it’s hard to ignore the facts. And it’s hard to ignore
headline after headline which suggest the opposite. For example:

* Washington Post [quote]: “Under Trump, EPA inspections fall to a 10-year low.”

* New York Times [quote]: “EPA Enforcement Drops Sharply in Trump’s 2nd Year
in Office.”

* NBC News: [quote] “EPA criminal action against polluters hits 30-year low
under Trump.”

* Christian Science Monitor [quote]: “Has the EPA Lost Its Teeth?”

If the EPA isn’t enforcing our environmental laws, who is?

If the EPA isn’t acting as the environmental watchdog that it was created to be,
then it’s not acting in the best interest of the American taxpayers who fund it.

The question is: why?

Why 1s the EPA suddenly sitting on the sidelines?

Based on data provided by the Agency, since President Trump took office, EPA
has cut at least 17 percent of the personnel assigned to its main enforcement office.
That doesn’t include any of the personnel they have lost at any one of the EPA’s
10 regional office, where much of the enforcement work really gets done.

We'll also hear today how those who remained at EPA are facing even greater
challenges when trying to perform their jobs under this administration.

When President Trump announced his plans to cut the EPA by nearly 25 percent,
he sent a pretty clear message to polluters and to the career staff at EPA where
his priorities lied.

Had those proposed cuts been successful, EPA’s budget would have been cut by
nearly $2.6 billion and its workforces would have reduced by more than 3,100 em-
ployees.

Thankfully, Congress was able to prevent those massive cuts from going into ef-
fect. But, by simply proposing them in the first place, this administration accom-
plished its goal of sending a pretty clear message.

Our committee has heard from Agency staff who have reported feeling pressure
from EPA political appointees to go easy on industry. The EPA, under the Trump
administration, has even instituted a new political review process before Agency
staff can move forward with any enforcement actions against a polluter.

If that weren’t enough, the EPA—under the Trump administration—has contin-
ued to delegate more and more of its enforcement authority to the States—which
all have varying laws and different approaches to enforcing them.

Delegating enforcement of our Nation’s environment laws to the States makes
them moot. And to me, that’s unacceptable.

The EPA’s argument that its enforcement efforts should not be evaluated simply
on the amount of fines it issues or actions it takes, but instead on how many pol-
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luters it’s able to bring into compliance, is a farce. Compliance without enforcement
does not work.

And while encouraging polluters to comply with our environmental laws is cer-
tainly a valiant effort to undertake, turning a blind eye to some of the worst pol-
luters in the process will not be tolerated.

If evidence and experience have shown us one thing it’s that the worst polluters
are also the most unlikely to voluntarily raise their hands and ask for help.

And while we are always glad to hear about the EPA’s successes in allowing an
industry to self-police itself, I am always skeptical when I hear of a government
Agency allowing the foxes to guard the henhouse.

It has been widely reported that the Trump administration has appointed dozens
of former industry lobbyists to high-ranking jobs within the administration. One of
the things that troubles me most is how many of those appointees are at the EPA.

Just yesterday, in fact, The Washington Post reported that EPA political leaders
may have interfered in several enforcement matters undertaken by the Agency—in-
g:ludirig some that involved former industry clients, which is a clear violation of eth-
ics rules.

In the past 2 years, we have seen an Agency that’s constantly trying to move the
goal posts of what is allowable under the law.

We have seen leadership at the EPA attempt to roll back some of our most critical
environmental safeguards—including weakening our protections against mercury,
loosening our oversight of the oil and gas industry, and undoing the highly success-
ful vehicle fuel-efficiency standards that have worked so well to help reduce our
overall greenhouse gas emissions.

Congress has worked too hard, on behalf of the American people, to enact some
of the rules and regulations that work to protect our environment and health. And
ichis panel will not sit back and allow this administration to simply ignore those
aws.

We expect the EPA to do its job.

We expect it to enforce every single rule and regulation we have the books.

And we expect it to vigorously protect the American people and our environment.

Thank you.

Ms. DEGETTE. And at this point, I am now happy to recognize
the ranking member for his opening statement.

OPENING STATEMENT OF HON. BRETT GUTHRIE, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF KENTUCKY

Mr. GUTHRIE. Thank you, Chair DeGette, for holding this impor-
tant hearing today.

Congress has enacted several important laws to protect the envi-
ronment and human health and the U.S. Environmental Protection
Agency, EPA, is responsible for working within its State, Tribal,
and Federal partners to help to put these laws into effect. The EPA
must develop and enforce environmental regulations for laws such
as the Clean Air Act, the Clean Water Act, the Safe Drinking
Water Act, to name just a few.

I am encouraged by EPA’s commitment to ensuring compliance
with these important environmental laws and I want to thank the
thousands of Federal and State workers who spent countless hours
helping to achieve these goals.

Every few years there seems to be a major enforcement action re-
sulting in a substantial amount of penalties and fines. For exam-
ple, the 2013 enforcement numbers included a settlement with BP
following the devastating 2010 Gulf of Mexico spill. Similarly, the
2017 enforcement numbers included the record Volkswagen Clean
Air Act civil settlement. In this year, fiscal year 2019, the numbers
will include the Fiat Chrysler settlement finalized just last month.
In fact, the dollar amount for civil judicial administrative penalties
in the fiscal year 2019 is on track to be one of the largest ever.
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These enforcement actions are extremely important to help pro-
tect the environment, ensure compliance with Federal laws and
regulations and are the type of enforcement action the Federal
Government is best suited to pursue, rather than the States. But
the large fine amounts in certain years does not mean the Agency
and its partners are any less diligent about protecting the environ-
ment in any other years where these large settlements do not
occur.

Therefore, while monitoring enforcement actions is an important
tool to promote compliance with environmental laws and regula-
tions, it is important that we don’t lose sight of the most important
goals, which are protecting the environment and protecting human
health.

This administration has emphasized the need to focus on compli-
ance and ensure that a broad range of compliance assurance tools
are available for use by the Agency. We have a lot of questions
today about what EPA is doing to promote compliance and how
programs such as the self-disclosure violations policies can help
achieve compliance.

I am looking forward to hearing more about how the EPA is
working with States to promote State primacy and authorized pro-
grams. As we all know, the EPA works in collaboration with States
and tribal organizations to conduct inspections and enforcement. In
2017, the EPA formed a workgroup with the Environmental Coun-
cil of the States to develop principles and best practices for State
and EPA collaboration on a number of issues such as inspections
and enforcement.

The working group issued their final report in August 2018. I
have heard that these initiatives are working and that States are
beginning to feel like they have a seat at the table. The EPA also
has worked—also works with other Federal agencies when enforc-
ing some of the environmental laws. That is one reason I am glad
we have the Honorable Ron Tenpas on the second panel. Mr.
Tenpas previously served as an Assistant Attorney General for the
Environment and Natural Resources Division of the U.S. Depart-
ment of Justice and it will be helpful to hear how the Environment
and Natural Resources Division at DOJ works with the EPA to en-
sure robust enforcement of our Nation’s environmental laws.

I think we can all agree that the desired outcome of any compli-
ance program is to prevent pollution and protect our environment
for ourselves, our children, and our grandchildren. I am looking for-
ward to hearing about EPA—about how the EPA is working to ac-
complish these goals. Considering the ebb and flows of enforcement
fines and penalties within an administration, let alone between ad-
ministrations, I hope we don’t get ahead of ourselves today and
imply that 1 year of slightly lower enforcement accomplishments
signals that EPA is not doing its job or ensuring compliance with
our Nation’s environmental laws.

And I yield back.

[The prepared statement of Mr. Guthrie follows:]

PREPARED STATEMENT OF HON. BRETT GUTHRIE

Thank you, Chair DeGette, for holding this important hearing today.
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Congress has enacted several important laws to protect the environment and
human health and the U.S. Environmental Protection Agency (EPA) is responsible
for working with its State, Tribal, and Federal partners to help to put these laws
into effect. The EPA must develop and enforce environmental regulations for laws
such as the Clean Air Act, the Clean Water Act, and the Safe Drinking Water Act,
to name just a few. I am encouraged by the EPA’s commitment to assuring compli-
ance with these important environmental laws and I want to thank the thousands
of Federal and State workers that have spent countless hours helping to achieve
these goals.

Every few years, there seems to be a major enforcement action resulting in a sub-
stantial amount of penalties and fines. For example, the 2013 enforcement numbers
included a settlement with BP following the devastating 2010 Gulf of Mexico oil
spill. Similarly, the 2017 enforcement numbers included the record Volkswagen
Clean Air Act Civil Settlement. And this year—fiscal year 2019—the numbers will
include the Fiat Chrysler settlement finalized just last month. In fact, the dollar
amount for civil, judicial, and administrative penalties in fiscal year 2019 is on
track to be one of the largest ever.

These enforcement actions are extremely important to help protect the environ-
ment and ensure compliance with Federal laws and regulations—and are the type
of enforcement actions that the Federal Government is best suited to pursue rather
than the States—but the large fine amounts in certain years does not mean the
Agency and its partners are any less diligent about protecting the environment in
other years where these large settlements do not occur.

Therefore, while monitoring enforcement actions is an important tool to promote
compliance with environmental laws and regulations, it is important that we don’t
lose sight of the most important goals—which are protecting the environment and
protecting human health. This administration has emphasized the need to focus on
compliance and ensure that a broad range of compliance assurance tools are avail-
able for use by the Agency. We have a lot of questions today about what EPA is
doing to promote compliance and how programs such as the self-disclosure violations
policies can help achieve compliance.

I also am looking forward to hearing more about how the EPA is working with
the States to promote State primacy in authorized programs. As we all know, the
EPA works in collaboration with States and Tribal organizations to conduct inspec-
tions and enforcement. In September 2017, the EPA formed a work group with the
Environmental Council of the States to develop principles and best practices for
State and EPA collaboration on a number of issues, such as inspections and enforce-
ment. The working group issued their final report in August 2018. I've heard that
these initiatives are working, and that States are beginning to feel like they have
a seat at the table.

The EPA also works with other Federal agencies when enforcing some of the envi-
ronmental laws, and that’s one of the reasons I'm glad we have the Honorable Ron
Tenpas on the second panel. Mr. Tenpas previously served as an Assistant Attorney
General for the Environment and Natural Resources Division of the U.S. Depart-
ment of Justice, and it will be helpful to hear how the Environment and Natural
Resources Division at DOJ works with EPA to ensure robust enforcement of our Na-
tion’s environmental laws.

I think we can all agree that the desired outcome of any compliance program is
to prevent pollution and protect our environment for ourselves, our children, and
our grandchildren. I'm looking forward to hearing more about how the EPA is work-
ing to accomplish these goals. Considering the ebbs and flows of enforcement fines
and penalties within an administration, let alone between administrations, I hope
we don’t get ahead of ourselves today and imply that 1 year of slightly lower en-
forcement accomplishments signals that the EPA is not doing its job of ensuring
compliance with our Nation’s environmental laws.

Ms. DEGETTE. Thank you. The Chair will now recognize the
chairman of the full committee, Mr. Pallone, for 5 minutes for the
purposes of an opening statement.

OPENING STATEMENT OF HON. FRANK PALLONE, Jr., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. PALLONE. Thank you, Madam Chair. Today the committee
begins critical oversight of the Trump EPA’s enforcement program,



8

something that the previous Republican majority ignored. Congress
can pass all the legislation it wants to protect against air pollution,
contaminated drinking water, and hazardous chemical risks but,
ultimately, the EPA must implement and enforce those laws.

It is, therefore, impossible to assess EPA’s effectiveness without
looking at whether the Agency is enforcing the Federal environ-
mental statutes that are already on the books and there is no
doubt that the Trump EPA’s enforcement records is abysmal, the
worst in decades.

Over the past few weeks, news reports suggest that EPA is sim-
ply not maintaining the type of vigorous enforcement that is need-
ed to protect our environment and communities from the worst pol-
luters. For example, a report in the Christian Science Monitor
found that the number of inspections conducted by the Agency in
2018 were the lowest since records began in 1994. It also reported
that the number of civil cases initiated by the EPA was the lowest
since 1982 and the number of judicial referral cases for 2018 was
110. That is less than half the average annual number of 239.
There is no way to sugar-coat these numbers.

It appears that the Trump EPA is relying on industry to volun-
tarily come forward and disclose when they are not in compliance.
Nobody here can really believe that the worst offenders of environ-
mental laws would voluntarily come forward to disclose their viola-
tions. EPA must have a robust enforcement presence. The Agency
needs to actively conduct investigations to determine whether vio-
lations are occurring. It needs to inspect facilities, start cases, and
where appropriate, refer cases to the Department of Justice. And
the EPA needs to issue penalties that not only make polluters pay
when they break the law, but also force polluters to come into com-
pliance so that they are no longer in violation.

And it takes a lot of people to do all of this difficult and resource-
intensive work but, unfortunately, the number of staff in the En-
forcement Office has continued to drop over the years. This is not
surprising, considering President Trump promised to reduce the
Agency on the campaign trail to, I quote, “little tidbits” and then
attempted to fulfill that threat by proposing a nearly 23 percent
budget cut last year.

Now Congress did not let President Trump’s draconian proposal
take effect, but industry heard loud and clear that this President
was not prioritizing EPA’s work. The Trump EPA was taking the
cop off the beat.

This extreme budget proposal was essentially a message from the
Trump administration to EPA employees that they should scale
back their work, but without these employees, the EPA simply can-
not do its job to make sure our communities are protected from ille-
gal pollution.

So I just want to send a message to the dedicated career staff
at EPA who are watching today and say a very public thank you.
Thank you for continuing to protect human health and the environ-
ment through the hard work you do each and every day. It is not
an easy task with an administration that simply does not share
your mission.

So let there be no doubt that this committee will continue to hold
the Trump administration accountable.
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And let me say, Madam Chair, in closing, you know we talk a
lot in this place about the Constitution and the separation of pow-
ers. Congress enacts the laws and provides the funding. The Execu-
tive is supposed to enforce the law. That is the separation of pow-
ers. It is—you know, you learned this in civics. And I just wish that
the Trump administration would follow the Constitution. Don’t try
to enact the laws and decide where the money goes. Do your job.
Enforce the law. That is what the Executive Branch is supposed to
do. Somehow the Trump administration is simply turning that and
the Constitution on its head. And it is very unfortunate, but I ap-
preciate the fact, Madam Chair, that we are going to get to the bot-
tom of this enforcement issue and point out the lack of enforcement
of this administration.

I yield back.

[The prepared statement of Mr. Pallone follows:]

PREPARED STATEMENT OF HON. FRANK PALLONE, JR.

Today, the committee begins critical oversight of the Trump EPA’s enforcement
program, something that the previous Republican Majority ignored.

Congress can pass all of the legislation it wants to protect against air pollution,
contaminated drinking water, and hazardous chemical risks, but ultimately, the
EPA must implement and enforce those laws.

It is, therefore, impossible to assess EPA’s effectiveness without looking at wheth-
er the Agency is enforcing the Federal environmental statutes that are already on
the books. And there is no doubt that the Trump EPA’s enforcement record is abys-
mal—the worst in decades.

Over the past few weeks, news reports suggest that EPA is simply not maintain-
ing the type of vigorous enforcement that is needed to protect our environment and
communities from the worst polluters.

For example, a report in the Christian Science Monitor found that the number
of inspections conducted by the Agency in 2018 were the lowest since records began
in 1994. It also reported that the number of civil cases initiated by the EPA was
the lowest since 1982. And the number of judicial referral cases for 2018 was 110—
that’s less than half the average annual number of 239. There is no way to sugar
coat these numbers.

It appears that the Trump EPA is relying on industry to voluntary come forward
and disclose when they are not in compliance. Nobody here can really believe that
the worst offenders of environmental laws would voluntarily come forward to dis-
close their violations. EPA must have a robust enforcement presence. The Agency
needs to actively conduct investigations to determine whether violations are occur-
ring. It needs to inspect facilities, start cases and, where appropriate, refer cases
to the Department of Justice. And the EPA needs to issue penalties that not only
make polluters pay when they break the law, but also force polluters to come into
compliance so that they are no longer in violation.

It takes a lot of people to do all of this difficult and resource-intensive work, but
unfortunately the number of staff in the enforcement office has continued to drop
over the years.

This is not surprising considering President Trump promised to reduce the Agen-
cy on the campaign trail to, “little tidbits,” and then attempted to fulfill that threat
by proposing a nearly 25 percent budget cut last year.

Although Congress did not let President Trump’s draconian proposal take effect,
industry heard loud and clear that this President was not prioritizing EPA’s work.
The Trump EPA was taking the cop off the beat.

This extreme budget proposal was essentially a message from the Trump adminis-
tration to EPA employees that they should scale back their work.

But without these employees, the EPA simply cannot do its job to make sure our
communities are protected from illegal pollution.

In closing, I'd like to send a message to the dedicated career staff at EPA who
are watching today and say a very public thank you. Thank you for continuing to
protect human health and the environment through the hard work you do each and
every day. It is not an easy task with an administration that simply does not share
your mission.
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Let there be no doubt that, this committee will continue to hold the Trump ad-
ministration accountable.
Thank you, I yield back.

Ms. DEGETTE. The Chair now recognizes the ranking member of
the full committee, Mr. Walden, for 5 minutes for purposes of an
opening statement.

OPENING STATEMENT OF HON. GREG WALDEN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. WALDEN. Well good morning, Chair DeGette, and thanks for
holding this important hearing today.

One of the core missions of the EPA is one that I think we all
agree with, for Americans to have clean air, clean land, and clean
water. The EPA works toward this worthy goal through a variety
of means, including partnerships with State and local governments,
grants, the States, nonprofits, educational groups, and others de-
veloping and enforcing regulations, studying environmental issues,
teaching people, particularly students, about the environment, and
through enforcement and compliance.

The EPA’s Office of Enforcement and Compliance Assurance re-
cently released its fiscal year 2018 EPA enforcement and compli-
ance annual results and concerns have been raised regarding a de-
cline in the 2018 numbers. Well no one is disputing that some of
the numbers from 2018 are lower than in past years. Compliance
is hard to measure. And you can’t simply measure compliance by
the number of enforcement actions and the total amounts of fines
generated by the EPA each year. You have to have a longer term
look. Therefore, I would like to put some of these concerns into con-
text.

First, there has been a steady decline in the number of Federal
inspections and evaluations conducted by the EPA since 2012 and
there has been a steady decline in the number of civil enforcement
initiations and conclusions for the past decade. A decline in these
figures is not unique to this administration.

In addition, the EPA’s fiscal year 2018 results show the EPA’s
voluntary disclosure program continues to see an increase in the
number of facilities that voluntarily disclose violations. Fiscal year
2018 saw a 47 percent increase in facilities self-disclosing viola-
tions over 2017, with 532 entities at over 1500 facilities voluntarily
disclose violations pursuant to EPA’s self-disclosure policies. The
dramatic increase in self-reports is a good thing, demonstrating
that business owners are trying to comply with the complex laws
and regulations enforced by the EPA.

While there is a downward trend with some of these figures over
the course of multiple administrations, some figures fluctuate dras-
tically year to year. For example, the combined civil, judicial, and
administrative penalties figure has fluctuated between $69 million
and $252 million over the past 3 decades, not accounting for big
spikes in years that contained big cases such as Volkswagen and
BP.

While we are only midway through the fiscal year 2019, we al-
ready know the number for this year will be high. The EPA has
already hit $262 million in combined civil, judicial, and administra-
tive penalties in this fiscal year, Madam Chair. This is due in part
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to the resolution of the Fiat Chrysler case, which was settled just
last month for more than $200 million, including the civil pen-
alties, recall, and mitigation programs.

In addition, the average length of time it takes between when a
case is initially brought to the EPA and when it is settled can be
2 to 3 years, sometimes more. Solely focusing on a 2-year window
to assess overall enforcement and compliance trends simply doesn’t
make sense.

And finally, I think it is critical to today’s conversation to note
the importance of EPA’s partnership and cooperation with the
States and regions when it comes to enforcement. Now while EPA
plays a critical role in the process, the majority of inspections and
investigations, as well as the day to day work, are conducted at the
State level. Under the theory of cooperative federalism, the States
are the ones monitoring most of the enforcement, with the EPA
stepping in if there is a failure at the State level or if there is a
big and complex case that requires additional resources or exper-
tise.

There appears to be a lot of pressure for the EPA to step in and
handle cases that aren’t necessarily Federal cases but, as a society,
we don’t typically do that with other issues. For example, the local
or State authorities would handle most drug-related offenses and
a Federal entity, such as the FBI, would only step in if the case
was a larger complex case or one that crossed State lines. So why
should environmental enforcement compliance be in any different?

So in that vein, I am encouraged by the work that has been done
by the Environmental Council of States and their cooperative fed-
eralism initiative to improve the working relationship between
State environmental agencies and the EPA, including the Compli-
ance Assurance Workgroup that has established—been established
to find ways to improve the Federal-State relationship in the con-
text of compliance assurance.

So I think these are important partnerships that should be em-
braced and improved to ensure that we are working on environ-
mental enforcement and compliance at all levels of government,
Madam Chair, to work towards a common goal, a cleaner environ-
ment.

I want to thank our witnesses for being here today and I look
forward to the conversation and hope we can have a holistic way
to ensure and measure compliance.

With that, Madam Chair, I yield back.

[The prepared statement of Mr. Walden follows:]

PREPARED STATEMENT OF HON. GREG WALDEN

Thank you, Chair DeGette, for holding this important hearing today.

One of the core missions of the EPA is one that I think we all agree with—for
Americans to have clean air, clean land, and clean water. The EPA works toward
this worthy goal through a variety of means, including partnerships with State and
local governments, grants to States, nonprofits, educational groups, and others, de-
veloping and enforcing regulations, studying environmental issues, teaching people-
particularly students-about the environment, and through enforcement and compli-
ance.

The EPA’s Office of Enforcement and Compliance Assurance (OECA) recently re-
leased its Fiscal Year 2018 EPA Enforcement and Compliance Annual Results and
concerns have been raised regarding a decline in the 2018 numbers. While no one
is disputing that some of the numbers from FY 2018 are lower than in years past,
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compliance is hard to measure, and you can’t simply measure compliance by the
number of enforcement actions and the total amount of fines generated by the EPA
each year. Therefore, I’d like to put some of these concerns into context.

First, there has been a steady decline in the number of Federal inspections and
evaluations conducted by the EPA since 2012 and there has been a steady decline
in the number of civil enforcement initiations and conclusions for the past decade—
the decline in these figures is not unique to this administration.

In addition, the EPA’s FY 2018 results show that EPA’s Voluntary Disclosure Pro-
gram continues to see an increase in the number of facilities that voluntarily dis-
closed violations. FY 2018 saw a 47 percent increase in facilities self-disclosing vio-
lations over 2017, with 532 entities at over 1,500 facilities voluntarily disclosed vio-
lations pursuant to EPA’s self-disclosure policies. The dramatic increase in these
self-reports is a good thing, demonstrating that business owners are trying to com-
ply with the complex laws and regulations enforced by the EPA.

While there is a downward trend with some of these figures over the course of
multiple administrations, some figures fluctuate drastically year to year. For exam-
ple, the combined civil judicial and administrative penalties figure has fluctuated
between$69 million and $252 million over the past three decades, not accounting for
big spikes in years that contained big cases such as Volkswagen, and BP.

While we are only midway through fiscal year 2019, we already know that the
numbers for this year will be high-EPA has already hit $262 million in combined
civil judicial and administrative penalties this fiscal year. This is due in part to the
resolution of the Fiat Chrysler case, which was settled just last month for more than
$200 million, including the civil penalties, recall, and mitigation programs.

In addition, the average length of time it takes between when a case is initially
brought to EPA and when it is settled can be 2 to 3 years, sometimes more. Solely
focusing on a 2-year window to assess overall enforcement and compliance trends
simply doesn’t make sense.

Finally, I think it’s critical to today’s conversation to note the importance of EPA’s
partnership and cooperation with the States and regions when it comes to enforce-
ment. While EPA plays a critical role in the process, the majority of inspections and
investigations, as well as the day-to-day work, are conducted at the State level.
Under the theory of cooperative federalism, the States are the ones monitoring most
of the enforcement, with the EPA stepping in if there is a failure at the State level
or if there is a big and complex case that requires additional resources or expertise.

There appears to be a lot of pressure for the EPA to step in and handle cases
that aren’t necessarily Federal cases, but as a society we don’t typically do that with
other issues. For example, the local or State authorities would handle most drug re-
lated offenses, and a Federal entity, such as the FBI, would only step in if the case
was a larger complex case or one that crossed State lines—so why should environ-
mental enforcement and compliance be any different?

In that vein, I'm encouraged by work that has been done by the Environmental
Council of the States (ECOS) and their Cooperative Federalism initiative to improve
the working relationship between State environmental agencies and the EPA, in-
cluding a Compliance Assurance Workgroup that was established to find ways to
improve the State-Federal relationship in the context of compliance assurance. I
think these are important partnerships that should be embraced and improved to
ensure that we are working on environmental enforcement and compliance at all
levels of government to work towards a common goal—a cleaner environment.

I want to thank the witnesses for being here today. I look forward to today’s con-
versation and hope that we can look at holistic ways to ensure and measure compli-
ance, and I yield back.

Ms. DEGETTE. Thank you so much, Mr. Walden.

I ask unanimous consent that the Members’ written opening
statements be made part of the record. Without objection, they will
be entered into the record.

I ask unanimous consent that Energy and Commerce members
not on the Subcommittee on Oversight and Investigations be per-
mitted to participate in today’s hearing.

Without objection, so ordered.

I would now like to introduce our first panel witness for today’s
hearing. Our witness is Ms. Susan Bodine, who is the Assistant
Administrator of the Office of Enforcement and Compliance Assur-
ance of the U.S. Environmental Protection Agency.
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Welcome, Ms. Bodine, and thank you for appearing in front of
our committee. You are aware, I know, that the committee is hold-
ing an investigative hearing and when doing so has had the prac-
tice of taking testimony under oath. Do you have any objections to
testifying under oath?

Ms. BODINE. I have no objection to that, and I am also aware
that whether or not you are under oath, it is a crime to lie to Con-
gress under Title 18.

Ms. DEGETTE. Thank you. Thank you very much.

And let the record reflect the witness has responded no.

The Chair also advises you that, under the rules of the House
and the rules of the committee, you are entitled to be accompanied
by counsel. Do you desire to be accompanied by counsel during your
testimony today?

Ms. BODINE. No.

Ms. DEGETTE. OK, let the record reflect that the witness has re-
sponded no.

If you would, then, please rise and raise your right hand so you
may be sworn in.

[Witness sworn. ]

Ms. DEGETTE. And as you stated, Ms. Bodine, you are subject to
the penalty set forth in Title 18, Section 1001 of the U.S. Code.

And with that now, the Chair will recognize Ms. Bodine for a 5-
minute summary of their written statement. And in front of you—
you can see it—there is a microphone and a series of lights. The
light turns yellow when you have a minute left, and it turns red
to indicate your time has come to an end. And with that, you are
recognized. Thank you.

STATEMENT OF SUSAN PARKER BODINE, ASSISTANT ADMINIS-
TRATOR, OFFICE OF ENFORCEMENT AND COMPLIANCE AS-
SURANCE, ENVIRONMENTAL PROTECTION AGENCY

Ms. BODINE. Thank you, Madam Chair, Ranking Member Guth-
rie, and members of the subcommittee. I am Susan Bodine. I am
the Assistant Administrator for EPA’s Office of Enforcement and
Compliance Assurance.

Now, you have my written testimony that gives an overview of
our enforcement approach, our ongoing work to increase the effi-
ciency and effectiveness of our enforcement and compliance assur-
ance work, and the examples of the good work that EPA’s enforce-
ment staff that I am very proud to share with you. So I want to
use my time as an opportunity to begin a dialogue about EPA’s en-
forcement program.

Now, some are judging our work based on a narrow set of param-
eters and then drawing the conclusion that EPA is somehow soft
on environmental violators, that EPA doesn’t care about compli-
ance with the law and I am here to tell you that that is absolutely
not true. This narrative, which appeared in the press, since the be-
ginning of this administration, discredits the tremendous work of
EPA’s Enforcement and Compliance Assurance staff. It makes their
job more difficult. If a company doubts our resolve, it will take
longer to reach a settlement and it could mean that we have to
spend the time and the resources to litigate our claims.
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I was confirmed as the Assistant Administrator in December of
2017. Beginning in March and throughout the spring of 2018, my
headquarters staff and I held video teleconferences with the en-
forcement staff of each of the regions, and I followed those up with
regional visits to each of the ten regions over the summer, and
then we did another round of VTCs in the fall. Now these inter-
actions are critical because about 1800 of the OECA FTE, the staff,
are in the regions and that is where most of the enforcement and
compliance assurance work takes place.

My message to the staff has been consistent on the VTCs, at all-
hands meetings in the regions, and in email messages. And I want
to read to you an excerpt from a message that I sent to all of the
EPA enforcement staff in June of 2018. We are committed to the
protection of human health in the environment by vigorously en-
forcing the law. There should be no slowdown in our efforts to cor-
rect noncompliance. You have my support and my thanks for those
efforts. Our goal is to ensure compliance using all of our enforce-
ment and compliance tools, including formal administrative and ju-
dicial enforcement, as well as more informal tools, where appro-
priate. We will not hesitate to deter serious noncompliance using
tools up to and include criminal enforcement. We are working to
more timely get a return to compliance and cooperative federalism
means that we cooperate with States and we discuss how our com-
bined resources can best address noncompliance. It does not mean
that EPA stays out of authorized States.

Again, I sent that message to all the staff in June. You can see
that I'm pushing back on this myth—these myths about our en-
forcement program. A strong enforcement program does not mean
that we have to collect a particular dollar amount of penalties or
take a particular number of formal actions.

When I had my confirmation hearing, Senator Inhofe asked me
if I was going to impose a quota on enforcement actions and I as-
sured him that I believe that enforcement is a critical tool but it’s
not an end to itself. I don’t support enforcement quotas. I do sup-
port making sure that the OECA, the enforcement staff, are getting
credit for their work whether or not they take a formal enforce-
ment action, as long we’re achieving compliance with the law.

Also at my confirmation hearing, Senator Whitehouse asked me
if I would continue to report the categories of annual enforcement
results that had been reported by the prior administration and I
assured him that I would. However, I want everyone to understand
that these measures do not adequately represent the progress and
the results that we are achieving in EPA’s Enforcement and Com-
pliance Assurance Program.

For example, one of the cases that is cited in my written testi-
mony, Harcros, in that case we addressed compliance with chem-
ical safety regulations at 28 facilities in 18 States. That case counts
in our end-of-year results as one case.

The staff are spending a lot of time building State capacity as
well, for example, with joint inspections. And if we take a joint in-
spection in an offer as partnering with the State, it may be that
we find violations and the State takes the formal enforcement ac-
tion and not EPA. We call those State assists but we're getting
compliance.
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We're also developing new measure to capture those efforts be-
cause I want the staff to get credit for all the work they are doing.

And I'm sorry, Madam Chair, but the staff—I have to say this.
The staff is not sitting on its hands. They are working very hard.

And so I'm sorry, I'm going to go a tiny bit over. My approach
isn’t identical to my predecessor’s. I believe we should focus our en-
forcement efforts on solving environmental problems but not tar-
geting specific industries, but I want to assure you that our en-
forcement and compliance assurance program continues to play a
critical role in protecting human health and the environment.

And I'm happy to answer your questions.

[The prepared statement of Ms. Bodine follows:]
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Testimony of Susan Parker Bodine
Assistant Administrator
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
Before the House Committee on Energy and Commerce
Subcommittee on Oversight and Investigations
February 26, 2019

Madam Chair, Ranking Member Guthrie, distinguished Members of the Subcommittee, I am
Susan Bodine, Assistant Administrator of EPA’s Office of Enforcement and Compliance
Assurance. Thank you for the opportunity to testify on how EPA works with states, tribes,

communities, and regulated entities to ensure compliance with our environmental laws.

Compliance with those laws is what allows our country to make further environmental progress

and maintain the great progress we have already achieved.

EPA has many tools to achieve this outcome. These range from helping regulated entities
understand their compliance obligations, helping facilities return to compliance through informal
actions, building state capacity and supporting state actions to enforce the law, bringing federal
civil administrative or judicial enforcement actions, ali the way to putting people in jail for

knowing and egregious violations that endanger public health or the environment.

As [ am sure you are aware, the vast majority of enforcement and compliance assurance
activities are carried out by states and tribes pursuant to EPA authorization or delegation.
However, EPA retains its authority to ensure compliance with federal environmental laws and

the agency will use that authority appropriately where states or tribes may lack the capability or
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will to act, particularly where there is an unaddressed public health or significant environmental

threat.

Under the Trump Administration, EPA’s enforcement program is focused on achieving
compliance with environmental laws using all tools available to achieve compliance. Our goal is
to eliminate inefficient duplication with state programs, and to direct federal resources to help
achieve the Agency’s Strategic Plan Goals. These Strategic Plan Goals are focused on achieving
the Agency’s core mission of improving air quality, providing for clean and safe water,
revitalizing land and preventing contamination, and ensuring the safety of chemicals in the

marketplace.

EPA’s enforcement and compliance assurance staff not only carry out formal enforcement
actions that show up in our Enforcement and Compliance History Online (ECHO) database, but
also do so much more, including informal actions and “state assists” that result in a return to

compliance.

We look for opportunities to maximize the impact of our cases so that a single settlement returns
multiple facilities into compliance. For example, in July 2017, EPA reached an agreement with
Harcros Chemicals to settle claims that Harcros violated provisions of the Clean Air Act aimed
at preventing accidental releases of chemicals. Under the agreement, Harcros will audit 28 of its
facilities to identify and correct any potential violations of its Risk Management Program by
adequately assessing hazards, undertaking measures to prevent accidents, and preparing to
effectively address such accidents when they do occur. In this way, one settlement will éddress

28 facilities and will protect communities in 18 states.
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We are adopting policies to achieve results as quickly and efficiently as possible. For example,

o We are reinvigorating our self-audit program.

o We are using comfort letters and bona fide prospective purchaser agreements under
Superfund to encourage the redevelopment of contaminated sites.

o We are working on changes to our online reporting system to automatically notify Clean
Water Act permit holders if they miss a report or have an exceedance.

o We have issued new guidance to encourage inspectors to flag potential probicms during
inspections so that they can be corrected as soon as possible.

o We have established a goal of completing most of our inspection reports and sharing

them with the facility more rapidly — within 70 days of the date of inspection — again so that

facilities can be made aware of potential compliance problems more quickly and address them.

o We are using data analytics to target our inspections, allowing more efficient use of our

inspection resources.

o We are expanding the use of Expedited Settlement Agreements to correct less complex

categories of noncompliance quickly, using a template agreement, freeing up our enforcement

resources to focus on more significant noncompliance.

These efficiencies allow us to focus on cases that will have a major environmental or human
health impact, support the integrity of our environmental regulatory programs, create a deterrent
effect, or promote cleanups. Major accomplishments in FY 2018 include:

o Reducing ozone forming VOC emissions by more than 700 tons per year from Mark West

pipeline facilities in Pennsylvania and Ohio, by using a new technology that the company will
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also make available to other pipeline companies at no cost to further reduce emissions.
(settlement reached April 2018).

o Securing an agreement with Amazon to protect the public from the hazards posed by
unregistered and misbranded pesticide products. After finding that Amazon was selling
unregistered pesticides, EPA stopped the sale of those illegal pesticides, ordered the payment of
more than $1M, and secured Amazon’s commitment to closely monitor and remove illegal
pesticides from its website. In addition, Amazon will develop an online training course on
pesticide regulations and policies. Successful completion of the training will be mandatory for all
entities planning to sell pesticides on Amazon.com. (settlement reached Feb. 2018).

0 Securing the assistance of Joanna and Chip Gaines from the TV show “Fixer Upper” to
spread the word during an episode of their program about how to comply with EPA’s Lead
Renovation, Repair and Painting Rule, as part of a broader settlement of claims that they failed to
use lead safe practices when renovating homes on their television show. (settlement reached
June 2018).

0 Requiring NGL Crude Logistics to retire renewable fuel credits and pay a penalty to
resolve allegations that they separated and sold Renewable Identification Numbers (RINs) from
millions of gallons of biodiesel and then reprocessed the same biodiesel to illegally create and
sell another 36 miflion RINs — undermining the integrity of the RFS program (settlement reached
Sept 2018).

o Securing a guilty plea from the operators of U.S. Technology Corporation for illegally
transporting nine million pounds of hazardous waste from Mississippi to an unpermitted facility

in Missouri (plea June 2018).
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o Securing the cleanup of over 4,000 residential properties in St. Francois County,
Missouri, at the Big River Mine Tailings Superfund Site, by Doe Run Resources. (settlement
reached Apr. 2018).

o Reinvigorating our criminal enforcement program, increasing rather than decreasing the

number of new cases opened for the first time since 2011,

We also have had significant case resolutions in this first quarter of FY 2019,

o On January 10, 2019, EPA and the State of California announced a settlement with Fiat
Chrysler Automobiles to address allegations that they violated the Clean Air Act by cheating
emissions tests and failing to disclose unlawful “defeat devices.” Fiat Chrysler agreed to pay a
civil penalty of $305 million and implement a recall program to repair more than 100,000

noncompliant diesel vehicles sold or leased in the United States,

o - On November 1, 2018, the EPA, Oklahoma, Pennsylvania, and West Virginia settled
with MPLX LP and 11 of its subsidiaries to address equipment and storage tank leaks at 20
natural gas processing plants across the U.S., reducing VOC emissions by more than 1,500 tons

per year.

0 On October 31, 2018, EPA and Louisiana resolved a case against a racehorse training
center for discharging horse manure, urine, and biological materials from its facility into the
Vermillion River.

o On October 29, 2018, we settled a case against Aux Sable Liquid Products to strengthen
air pollution controls and reduce air pollution at its natural gas processing facility, located

southwest of Chicago. The facility is located within the Chicago Non-Attainment Area for
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ground-level ozone, which includes the greater Chicago area and the northwest Indiana counties
of Lake and Porter.

o On October 24, 2018, we reached a nationwide settlement with Chevron USA that
requires process safety improvements at all of its domestic refineries to prevent accidental

chemical relcases.

Looking forward, we are currently taking public comment on where we should focus EPA’s
enforcement and compliance resources through the National Compliance Initiatives in FY2020-
2023. In a February 8, 2019, Federal Register notice (EPA-HQ-OECA-2018-0843), we
suggested two new National Compliance Initiatives: drinking water and reducing children’s

exposure to lead.

These are just a few of the many ways that EPA’s amazing enforcement and compliance

assurance staff are helping protect our air, water, and land. All the accomplishments I have just

described are due to their hard work, often over the course of several years.

Thank you for the opportunity to testify. I would be happy to answer any questions.
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ATTACHMENT 1
KEY OECA PROGRAM CHANGES:

1.

Moved to a model of shared governance with states.

e Issued an Inferim Guidance on Enhancing Regional-State Planning to set consistent
expectations for joint planning, work sharing, and enhanced communication.

« Developed a new measure to encourage and track EPA “assists™ to state-lead actions
on enforcement/compliance.

Carried out a Transition from National Enforcement Initiatives to National Compliance

Initiatives

« Aligned priorities with the Agency strategic plan and to focus on environmental
problems, not specific industry sectors.

» Federal Register notice seeking public input on new National Compliance Initiatives
was published on February 8, 2019 and may be found here.

Are notifying facilities of inspection results in a more timely fashion to increase

certainty and speed of correction of violations.

o Issued Interim Policy on Inspection Report Timeliness and Standardization, which
directs inspectors to flag compliance concerns with the facility at the time of
inspection. ‘

« Under a new measure, EPA will prepare most inspection reports and provide them to
facilities within 70 days of an inspection.

Reemphasized the use of self-audits and self-disclosure to achieve compliance.

o Shared draft New Owner Clean dir Act Audit Program for Oil and Natural Gas
Exploration and Production Facilities with stakeholders for input.

* Region 8 signed a memorandum of agreement with Wyoming Department of
Environmental Quality to encourage use of Wyoming self-audit law. Press
Release: https://www.epa.gov/wy/epa-self-audit-agreement-state-wyoming

Identified best practices for enforcement-related information requests.
e On November 21, 2018, EPA issued Best Practices for Compliance and
' Enforcement-Related Information Reguests, recommending best practices in lieu of a
headquarters review of information requests. The best practices include:
o Not requesting information EPA already has on hand.

Tailoring the request to what information that may reasonably be needed.
Making sure the tone is appropriate, particularly for small entities.
Making sure the request and process for responding is clear.
Providing a reasonable amount of time to respond.

O 0 00

6. Realigning the Regions to support National Programs.

¢ EPA is creating an Enforcement Division in each Region that will better integrate
regional enforcement resources and make it easier for OECA to work with the
Regions on enforcement and compliance assurance actions.
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ATTACHMENT 2
KEY FY 2018 ENFORCEMENT PROGRAM RESULTS:

in FY 2018, EPA enforcement actions this past year resulted in:

Commitments to treat, minimize, or properly dispose of over an estimated 540 million
pounds of waste.

Commitments to reduce, treat, or eliminate 268 million pounds of pollution (air, toxics, and
water).

Prevention of the illegal importation of approximately 2,200 vehicles and engines that do not
comply with EPA emissions standards.

Reduction of exposure to lead through 140 federal enforcement actions against renovation
contractors, landlords, property managers, realtors, and others.

Investment of nearly $4 billion in actions and equipment that achieve compliance with the
law and control pollution.

A total of 73 years of incarceration for individual criminal defendants.

Cleanups and redevelopment at over 150 sites through use of Superfund enforcement tools.
Self-disclosure and a certified return to compliance for 1,561 facilities participating in EPA’s
self-audit programs.

More information on EPA’s Annual Enforcement Results for FY 2018 may be found here.
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Ms. DEGETTE. Thank you. It is now time for Members to ask
questions. And the Chair recognizes herself for 5 minutes.

Ms. Bodine, thank you for your testimony. And I appreciate that
you sent a memo to your staff saying that we are going to robustly
enforce the laws, but I want to ask you about some of these statis-
tics, and most of them are about statistics.

And I know the EPA staff are working hard.

Ms. BODINE. Thank you.

Ms. DEGETTE. But I also know that their numbers have been de-
pleted, and I think we have got some questions about that today.

But and I also know that you are upset about some of this press
but the press that I am looking at is talking about some of the
numbers of the EPA and that is what I want to talk to you about
this morning.

Now injunctive relief represents the estimated cost of actions
taken by a defendant to come into compliance with the law so they
are no longer in violation. Is that generally correct?

Ms. BODINE. Yes, that is correct.

Ms. DEGETTE. Now the EPA recently announced that in fiscal
year 2018, adjusted for inflation, the estimated dollar value of the
injunctive relief was $3.95 billion. Is that correct?

Ms. BODINE. Yes, I believe that is correct.

Ms. DEGETTE. OK. Now, I looked at a report that was done by
the Christian Science Monitor, I mentioned this in my opening
statement, which says that the average annual cost of injunctive
relief is $7.74 billion and the EPA’s fiscal year 2018 figure was the
lowest it had been in 15 years. Are you aware of this report, Ms.
Bodine?

Ms. BODINE. I read the Christian Science Monitor——

Ms. DEGETTE. OK, so you are aware of it.

Ms. BODINE. I read the article.

Ms. DEGETTE. OK.

Ms. BODINE. But the—may I?

Ms. DEGETTE. Well, OK, so you know the report.

Ms. BODINE. Yes.

Ms. DEGETTE. Now, I also understand the inspections, which are
key to EPA’s enforcement efforts, are the lowest they have been in
a decade. Is that correct?

Ms. BODINE. I believe so, yes.

Ms. DEGETTE. Yes, OK, the inspections are the lowest.

So moving on, another measurement of enforcement activity is
civil penalties, which are monetary assessments paid by a regu-
lated entity because of a violation. Is that generally a good descrip-
tion of the monetary penalties?

Ms. BODINE. I wouldn’t say that it was a good measure of en-
forcement results and I believe they go up and down.

Ms. DEGETTE. OK but here is what I asked you: Monetary as-
sessments are paid by a regulated entity because of a violation.

Ms. BODINE. Yes, that is correct.

Ms. DEGETTE. OK. Now, EPA’s Enforcement and Compliance an-
nual results for fiscal year 2018 indicate that the EPA obtained
$69.47 million in administrative and civil judicial penalties. Is that
correct?

Ms. BODINE. I believe that is right.
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Ms. DEGETTE. And according to a February 8th Washington Post
report, the $69 million in civil penalties represents the lowest in
nearly a quarter-century. Is that factually accurate?

Ms. BODINE. I believe that it is.

Ms. DEGETTE. OK. Now in your testimony, you say the State of
California and the EPA secured a civil—and I think Mr. Walden
mentioned this, too, secured a civil penalty of $305 million for
Clean Air Act violations against Fiat Chrysler. Is that right?

Ms. BODINE. Yes.

Ms. DEGETTE. Now that case was initiated during the Obama ad-
ministration. Is that correct?

Ms. BODINE. There was a notice of violation, I believe it was, in
January of 2017.

Ms. DEGETTE. But it was initiated under the Obama administra-
tion.

Ms. BODINE. So a notice of violation is not formal enforcement ac-
tion.

Ms. DEGETTE. OK. Now, so I didn’t ask you about a formal en-
forcement action.

Ms. BODINE. Well

Ms. DEGETTE. The investigation was initiated during the Obama
administration.

Ms. BODINE. The investigation was, yes.

Ms. DEGETTE. Thank you.

Now, while I appreciate the EPA has brought the important case
to a resolution, I continue to be worried that the 2019 numbers will
reflect—I wonder if they will reflect civil penalties against a large
variety of polluters, in other words, that we won’t just have one
penalty in this year.

So let me ask you the Christian Science Monitor reports that for
fiscal year 2018 the number of civil cases initiated by the Agency
was the lowest since 1982. Is that correct?

Ms. BODINE. I have no reason to believe it isn’t. So I am not
going——

Ms. DEGETTE. OK. And also, the number of cases referred to the
Department of Justice were the lowest since 1976. Is that correct?

Ms. BODINE. I don’t have that number.

Ms. DEGETTE. OK. Now do you have any reason to doubt that
number or do you just not know it?

Mlsd BoDINE. I would have to—I could respond for the record. I
would——

Ms. DEGETTE. That would be great.

Ms. BODINE. Yes.

Ms. DEGETTE. So it is just that you don’t know the number.

Ms. BODINE. Right.

Ms. DEGETTE. OK. Now last year, the Trump administration pro-
posed cutting the EPA’s budget by almost 25 percent. Congress
didn’t go along with that but I wondered about—wondering about
what message this sends to the employees.

Is it true that your office has lost nearly 17 percent of its work-
force?

Ms. BODINE. No, that is not true.

Ms. DEGETTE. It is not? What is the status of the workforce at
this point?
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Ms. BODINE. So I am talking about the headquarters staff, the
OECA staff, our ceiling is in 2018 and hopefully in 2019 as well
is 649. We currently have 607 people onboard. I think about nine
or more are coming onboard in March.

Ms. DEGETTE. OK.

Ms. BODINE. I have authorized hiring to bring it up to the ceil-
ing.

Ms. DEGETTE. OK. I am sure some others will follow-up. And my
time has expired but I really want to thank you for answering my
questions.

Ms. BODINE. Sure.

Ms. DEGETTE. The Chair now recognizes the ranking member.

Mr. GUTHRIE. Thank you, Madam Chair, for the recognition.
Thank you for being here, Ms. Bodine.

Each year, OECA reports 12 different metrics to provide a high
level of overview of the Agency’s enforcement and compliance re-
sults for that year, including estimated environmental benefits,
criminal and civil enforcement accomplishments, and Superfund ac-
complishments. In your opinion, can we look at just one of these
metrics to determine the strength of EPA’s enforcement and com-
pliance program for any given year?

Ms. BODINE. No. These results, which I certainly assured Senator
Whitehouse I would continue to report, do not accurately reflect the
great work that the staff is doing.

Mr. GUTHRIE. So what are some of the limitations of the metrics
that EPA reports on each year to demonstrate EPA’s enforcement
and compliance annual results? What are the shortcomings of
the——

Ms. BODINE. So what we report in our formal database are only
formal actions and so it doesn’t reflect the work that we have done
cooperating with States. For example, when we go out and we do
joint inspections, and we do that often because we are trying to
help build State capacity, it doesn’t reflect some of the work that
we have done even in sophisticated States and cities.

For example, in Pittsburgh, we did the assessment of the drink-
ing water program. We are collaborating right now with the State
of New Jersey looking at I think it is Newark and their pipes, their
lead pipes. We do a lot of work that is not captured in these formal
annual results.

Mr. GUTHRIE. OK. So turning to combined civil, judicial, and ad-
ministrative penalties figure, last year’s number came in at $69
million, according to the fiscal year 2018 results. What is the cur-
rent number for fiscal year 2019, understanding that we are only
midway through the year?

Ms. BODINE. I know you quoted it, or maybe Ranking Member
Walden quoted it. I don’t have the exact number. I do know that
our Fiat Chrysler case, which we lodged, it has not even entered.
We had, you know, with California over $305 million. We have
been collecting other penalties but, yes, that number is going to be
much higher in 2019.

And may I also say that if you look at it, again, as trends, out
of the past 11 years, 8 of the past 11 years the annual penalties
were less than $250 million in 8 of the 11 years. So you can’t look
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at averages when you are looking at—and suggest that that rep-
resents a trend.

We did have 3 years of penalties over a billion and so, again, that
makes the averages completely invalid from a statistical stand-
point.

Mr. GuTHRIE. OK. So if you look at the over $300 million that
you quoted, that is including California’s enforcement is what you
were saying there?

Ms. BODINE. Yes.

Mr. GUTHRIE. So we already know that this year will be at least
the fourth highest year for combined civil, judicial, and administra-
tive penalties dating back to 1989.

So in addition to formal enforcement actions, EPA engages in,
you mentioned, other activities to promote compliance, such as
State assists.

Ms. BODINE. Right.

Mr. GUTHRIE. Can you describe some of the activities that EPA
does to promote compliance with the environmental laws regula-
tions that are not accounted for in these annual metrics?

Ms. BODINE. Sure. So one of the things that we are trying to do
is encourage companies to get back into compliance quickly. So we
revised our inspector guidance so that the inspectors would actu-
ally point out to the facilities what the problems were so they could
fix them right away. We are also trying to—we have also told the
staff that they need to get the inspection reports back to the facili-
ties so they can fix their noncompliance and try and do that within
70 days. We are continuing to have our compliance assurance cen-
ters up and running.

And we also have electronic tools that can help. For example, we
have in the Clean Water Act area for the permit holders, they have
to report electronically. And we can set up our electronic system,
and we have, to automatically give them a notice if they have failed
to submit a report and we are also developing a new tool where
they can automatically get a notice if their discharge is above the
permitted level.

So we are building all these tools in to try and get compliance
back more effectively, more efficiently, and more quickly.

Mr. GUTHRIE. OK, thank you. The fiscal year 2018 enforcement
and compliance results recently released by EPA show that the
number of environmental crime cases opened and the number of
civil enforcement cases initiations have been gradually declining
over the past 10 years. Can you explain why there has been a grad-
ual decline in the number of civil and criminal cases opened each
year?

Ms. BODINE. So I don’t have a good explanation for that. I do
know that we opened—that there had been a decline in the new
cases that we opened on the criminal side over 11 years and that
we are now increasing. They are now increasing that again, which
is wonderful.

Mr. GUTHRIE. Is it just better compliance by people in the indus-
tries?

Ms. BODINE. It is very hard to measure compliance. And so we
don’t have a good measure of compliance.
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But it is true that we are doing a much better job in targeting
noncompliance so that goes to the inspection issue. So we don’t
need to take a lot of inspections to find—we can figure out where
to expect noncompliance and target accordingly.

Mr. GuTHRIE. OK, thank you. My time has expired. I appreciate
your answers.

I yield back.

Ms. DEGETTE. The Chair now recognizes the full committee
chairman, Mr. Pallone, for 5 minutes.

Mr. PALLONE. Thank you, Madam Chair, and I wanted to follow-
up on kind of where you left off.

Ms. Bodine, on the campaign trail, President Trump said he
wanted to dramatically cut the EPA and leave only, I quote, “little
tidbits” left. Last year, the Trump administration’s budget proposal
seemed to try to make good on that threat by proposing a nearly
25 percent cut to the Agency. Now of course, Congress didn’t go
along with that, but that is what he threatened or that is what he
suggested.

And then in September, we had a Washington Post story that
noted that, during the first 18 months of the Trump administra-
tion, nearly 1,600 workers left the EPA, while only 400 were hired.
And of course just a few weeks ago, your staff informed our com-
mittee that your office has lost in excess of 130 enforcement staff
since January of 2017.

Now, I know you have said that you authorized to bring it back
but how are you going to go about that? I mean do you intend to
replace the roughly 130 staff? And you know what is your time-
table? How are you going to do that?

I guess I am kind of wondering if it is really going to happen.
So tell us how it is going to happen and when.

Ms. BODINE. So I can only hire up to the FTE ceiling that Con-
gress has provided. And that, again, I believe we have the 2018 bill
where we had a ceiling of the 649 I believe——

Mr. PALLONE. Well, let me just interrupt you because of lack of
time.

I know you have said you intend to do this. What I would like
to know is what the timetable is to actually accomplish the goal of
reaching this authorized amount.

Ms. BODINE. So our personnel processes are working as quickly
as possible. When I say I authorized, that means the human re-
sources process is underway. That is what that means.

Mr. PALLONE. And how long is it going to take? What is your
timetable?

Ms. BoDINE. Can I get back to you on that? Because we are try-
ing. As an Agency, we are trying to speed up that timetable, and
so let me—may I get back to you on that for the record about what
our

Mr. PALLONE. Yes, but give me like a timetable when this is
going to happen.

Ms. BoDINE. Well, the one I am most familiar with is actually
bringing on the criminal investigators, which takes a very long
time because of background checks.

Mr. PALLONE. With the Chair’s permission, you can provide this
in writing.
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Ms. BoDINE. OK.

Mr. PALLONE. We would like some details.

Ms. BoDINE. OK.

Mr. PALLONE. Now I also wanted to talk about the EPA’s re-
gional enforcement workforce because, of course, you have ten re-
gional offices across the country and you know a substantial
amount of the enforcement work occurs at that regional level. How
many regional enforcement staff have left the Agency since Janu-
ary of 2017 and how many have been hired?

Ms. BODINE. I don’t have that number. I would have to provide
it for the record.

Mr. PALLONE. All right.

Ms. BODINE. I do know the regions are hiring in the enforcement
space as well.

Mr. PALLONE. Well this is just as important, right?

Ms. BODINE. Right.

Mr. PALLONE. If you could get back to us——

Ms. BODINE. Yes.

Mr. PALLONE [continuing]. I guess with the permission of the
Chair and tell us how many you have lost, how many you have
hired, and if you intend to make up that difference by replacing
them, you know, what the timetable is for that as well.

Ms. BODINE. Within the congressionally authorized FTE ceiling.

Mr. PALLONE. OK. Now, the other thing I wanted to ask you is
I made a statement during my opening. I said that it appears that
the Trump EPA is relying on industry to voluntarily come forward
and disclose when they are not in compliance. What is your re-
sponse to that? Would you agree that you do have an effort to have
them voluntarily come forward and how do you go about that?

Ms. BoODINE. So EPA’s had a self-audit policy in place since 2000.
In 2008, we expanded that with a new owner audit policy and we
are now develop—we have developed another oil and gas new
owner policy that is more tailored to that industry. It was based
on a 2016 matter that was done in the previous administration
with a new owner of oil and gas business.

Mr. PALLONE. Why should I believe that the worst offenders
would voluntarily come forward? How is that? I mean you know
human nature is such that bad actors don’t voluntarily say they
are bad. So how is that going to work? How does that work?

Ms. BODINE. So I would not suggest that the audit policy is ap-
propriate for the worst offenders. And I would also completely
agree that you can’t rely on self-disclosure alone, that you need an
enforcement program to create the incentive.

Mr. PALLONE. But how is this of any value? I mean you are sort
of saying it has been in place for years. Does it work? Do people
voluntarily come forward?

Ms. BODINE. Yes, the entities voluntarily come forward, self-dis-
close, and then certify that they have returned to compliance.

Mr. PALLONE. What is their incentive to do that?

Ms. BoDINE. Well, may I give you an example?

Mr. PALLONE. Sure.

Ms. BODINE. So we absolutely do need to still keep inspecting
and keep enforcement to create the very incentive. And if you vol-
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untarily disclose and you don’t come in to compliance or you don’t
have full compliance, then there is no shield to enforcement.

We had a situation where a company they self-disclosed under a
State audit program. They didn’t catch all their violations. And we
came in after and did an administrative enforcement action for the
violations they did not self-disclose. There was no shield from that
State self-disclosure.

I mean they didn’t know they were out of compliance but it didn’t
matter. We came back for the ones they did not self-disclose. But
we came in, followed on, and did take an enforcement action for the
actions that they didn’t disclose.

Mr. PALLONE. I don’t see how that is helpful but whatever.

Thank you, Madam Chair.

Ms. DEGETTE. The Chair recognizes the ranking member of the
full committee, Mr. Walden.

Mr. WALDEN. Thank you very much, Madam Chair. And to our
witness, thank you for being here today and the work you and your
team do around the country day in and day out to protect Amer-
ican consumers.

Just for the record, I know in my testimony I said in fiscal year
2018 we saw a 47 percent increase in facility self-disclosing viola-
tions over 2017

Ms. BODINE. Yes.

Mr. WALDEN [continuing]. 532 entities at 1,500 facilities.

So to follow-up on what Mr. Pallone said, from your perspective,
why do companies come forward?

Ms. BODINE. They come forward because if they self-disclose be-
fore we find it, so we haven’t done the inspection, we haven’t taken
an action

Mr. WALDEN. Right.

Ms. BODINE [continuing]. Then they will get relief on penalties.

Mr. WALDEN. OK.

Ms. BODINE. So we won’t

Mr. WALDEN. So it is a carrot-and-stick approach.

Ms. BODINE. Absolutely.

Mr. WALDEN. And then if you do come in and find things they
haven’t disclosed, you have still got the stick——

Ms. BODINE. Absolutely.

Mr. WALDEN [continuing]. And you are using it.

Ms. BODINE. Yes.

Mr. WALDEN. Is that accurate?

Ms. BoDINE. That is accurate.

Mr. WALDEN. OK, well that makes sense. And I know it seems
to me, I may be off, but I think in the workforce or workplace safe-
ty, too, like OSHA rules, in Oregon we had something similar to
that, where you could kind of disclose. Bring them in, they would
do a review, and then you could comply and kind of not be in pen-
alty because most employers want to do the right thing.

Ms. BODINE. Yes, I will have to take your word for that.

Mr. WALDEN. Yes. No, I understand. And there are some that
don’t and those are the ones we want you to go after.

I think we can all agree the ultimate goal is to safeguard human
health and protect the environment and compliance of EPA’s envi-
ronmental laws is necessary to achieve that.
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So what is OECA doing under your leadership to meet these
goals and what changes, if any, have you made to EPA’s enforce-
ment or compliance priorities in order to do this?

Ms. BODINE. Thank you for that question.

So we are looking at our priorities because, as everyone I think
here recognizes, the vast majority of the enforcement and inspec-
tions happen in the States. And we have very highly skilled staff
and we have very good technical resources. So we want to be able
to target our resources where we will have the most impact.

So we have looked at what we call the National Compliance Ini-
tiatives and looked at where should we be focusing our resources.
And right now, that is out for public comment. We had a Federal
Register notice asking for the public to comment on where our pri-
orities should be. And what that notice says is that we want to
make sure that we are focusing on problems, the environmental
problems. So whether it is trying to decrease the number of water
segments that don’t meet water quality standards, whether it is
trying to decrease the number of nonattainment areas in Clean Air
Act, as well as trying to focus on vulnerable populations around the
country.

And so we have initiatives already. For example, for air toxics,
we have initiatives like glaring that gets at issues like the EFCs.
We are talking. We are asking the public and States whether we
should expand our initiatives to include a lead—children’s exposure
to lead initiative and we are asking about starting a drinking
water initiative so we can work with States.

And again, what we want to do is focus on these environmental
problems.

Mr. WALDEN. All right. And then I have certainly seen a change
in the last couple of years when it came to the Superfund site
cleanup, especially in the Portland Harbor Superfund case.

Ms. BODINE. Yes.

Mr. WALDEN. It has been dragging on for years, and years, and
years. And this administration stepped in and said, “Why don’t we
get about moving forward and actually cleaning it up”? And this is
in Portland, not a known Trump red territory. And they were ec-
static that this administration, this EPA was ready to help clear
out the regulatory hurdles, or whatever was there that was unnec-
essary, and move forward.

Can you talk a little bit about how you help encourage contami-
nated site redevelopment and some of these issues?

Ms. BODINE. Yes. On Portland, yes, I think everybody is in agree-
ment that that needs to move forward. We need to get that cleanup
moving.

Mr. WALDEN. Right.

Ms. BODINE. And on redevelopment, yes, we recognize that con-
taminated properties blight a community and that there are oppor-
tunities to bring back the community with redevelopment. And so
we are using our enforcement tools to help that and that includes
entering into agreements with what we call bona fide prospective
purchasers, people who aren’t liable. So we can give them comfort,
we can give them protection, if they are going to come in and do
a redevelopment.
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And we have had some great examples of that around the coun-
try. There was one out in Region 5 where McLouth Steel, they are
coming in, it has been a blight on the community for years. And
they are going to come in and tear down buildings that have been
decrepit, again, to get rid of an eyesore and allow for redevelop-
ment.

So the shift is that we are willing to enter into these agreements.

Mr. WALDEN. All right. I know this committee did great work in
the last Congress approving a modernization of the Brownfields
Law, bipartisan, I think it was unanimous out of Energy and Com-
merce and signed by President Trump. And so we want to be your
partner in helping clean up these sites at all levels.

Ms. BODINE. Yes, the BUILD Act. Thank you very much for that.

Mr. WALDEN. Thank you and I yield back.

Ms. DEGETTE. Thank you. The Chair now recognizes the gen-
tleman from California, Mr. Ruiz, for 5 minutes.

Mr. Ruiz. Thank you. Welcome, Ms. Bodine.

I would like to better understand what EPA is doing to make
sure changes in the enforcement program do not disproportionately
harm low-income communities and communities of color. History
shows us time and time again that Federal action and leadership
are necessary to prevent environmental injustice.

Ms. Bodine, would you agree that EPA needs to ensure equitable
treatment and impact for communities of color and low-income
communities when the Agency enforces Federal environmental
laws and policies?

Ms. BODINE. Yes, absolutely.

Mr. Ruiz. Last year, EPA’s own scientists released a report in
the American Journal of Public Health, April 2018, confirming
what many underserved, rural, and minority communities already
knew, that low-income and people of color are disproportionately
affected by air pollution. These findings joined an extensive body
of research, which have found that both polluters and pollution are
disproportionately located in low-income and minority commu-
nities.

Would you agree that these findings make it all the more impor-
tant to the health and safety of these communities that EPA effec-
tively enforce against those polluters who break the law and ille-
gally pollute?

Ms. BODINE. So I absolutely agree with the statement. I haven’t
read the article but I agree with the statement you just made.

Mr. Ruiz. Thank you.

Ms. Bodine, on our second panel, we will hear from both Dr. Nel-
son and Mr. Schaeffer, who both raise important issues about the
critical need for robust EPA enforcement in protecting minority
and poor-resource communities who are often disproportionately
close to polluting facilities. For those communities that live in close
proximity to industrial sites that pose health risks, can you assure
them that you will use all of EPA’s enforcement tools to protect
them?

Ms. BODINE. We have made it a priority to address air toxics,
which—and in talking about our National Compliance Initiatives,
focusing on vulnerable populations.
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We also have as one of our priorities compliance with chemical
safety regulations. And again, often you can have chemicals being
used in—near——

Mr. Ruiz. What do you define as vulnerable populations?

Ms. BODINE. So there are both low-income and minority commu-
nities I believe with research

Mr. Ruiz. Because of the environmental injustices.

Ms. BODINE [continuing]. And cumulative effects and location.

Mr. Ruiz. OK. And due to resource, legal, or political constraints,
some States may lack the will or ability to provide strong environ-
mental protection.

So can you please explain to me what extra enforcement meas-
ures EPA takes to ensure such communities are adequately pro-
tected if a State is not up to the task?

Ms. BODINE. So in the guidance that we have set out to the re-
gions interacting with States, we have been very clear that if it is
an authorized program, we are going to look to the States to take
action but if the State doesn’t have the capability or the will to
take action and we know there is a violation, then we absolutely
should be stepping in to make sure we are getting compliance.

Mr. Ruiz. Oftentimes, communities that are resource-poor that
lack social capital do not have the capacity, the knowhow, or
wherewithal to file complaints and to seek the EPA’s assistance in
mitigating or preventing some potential environmental injustice.
What does the EPA do to provide those technical assistance to
those low-income, rural, or minority communities?

Ms. BODINE. So my program doesn’t have technical assistance
grants. The Superfund program does but we don’t have those kind
of community grants but

Mr. Ruiz. So currently, there is no—so Superfunds do.

Ms. BODINE. Right.

Mr. Ruiz. If they want to apply for a Superfund——

Ms. BODINE. And there are environmental justice grants that are
run by the Environmental Justice Program. But so we don’t have
enforcement grants to communities of the type that you are de-
scribing.

Mr. Ruiz. So—

Ms. BODINE. But we do have our initiatives

Mr. Ruiz. So oftentimes it is the communities that inform you of
those violations.

Ms. BODINE. Yes and we definitely pay very close attention. We
have a tips and complaint line and we follow-up.

Mr. Ruiz. So there should be probably some outreach to them
and capacity training.

It is a tragedy and true injustice that in America today the qual-
ity of your air and water and the potential exposure to hazardous
and toxic substances is determined to a significant extent by your
income, your ZIP code, and your race. So EPA can and should be
doing? more to protect disenfranchised communities. Would you
agree?

Ms. BODINE. I would agree. And I would agree that that is why
we should be focusing on environmental problems when we say
what should be our priorities, where should we direct the Federal
resources.
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Mr. Ruiz. Thank you.

Ms. DEGETTE. The Chair now recognizes the gentleman from
West Virginia, Mr. McKinley.

Mr. McKINLEY. Thank you, Madam Chairman.

Interesting tone to this discussion so far and it just—I hope for
the audience and those listening in that this is obviously this is
some of the first steps of the election campaign of 2020.

I was interested in the metrics that were being used as a meas-
ure of success of what your Agency has done, and it seems to be
if someone wants to say that you are successful if you have more
inspections and more fines. That seems to be the only measure that
in this room is being used to find out whether you are successful,
regardless of the outcome of what is happening. And I was looking
for some analogies, thinking some analogies as I sat here listening
to this line of rationale. And I think, even though it is not yours
under the EPA but under maybe OSHA, is the number of coal
mines that have been shut down all across America. As a result of
the fact that there aren’t coal mines, there aren’t inspections. If we
were to use that metric, it would mean that maybe OSHA is not
doing its job because they are not doing as many inspections as
they have done in previous years, or there aren’t fines. Well, there
aren’t coal mines.

And the same thing is appropriate for our coal-fired generating
plants. We have had some 300 coal-fired generating plants shut
down over the last 10 years. Therefore, you are going to have fewer
inspections. You are going to have fewer fines as a result of that.

But that is what people seem to be, on the other side of the aisle
are saying that is the way we should be measuring this is is how
many fines and inspections. But at the same time, we talk about
voluntary compliance. And look what has happened. We didn’t sign
the Kyoto treaty. We didn’t do the Paris Accord. We have with-
drawn from that. But yet, their emissions have dropped.

We looked at the SOx and NOx gases that you all were very
much active in pursuing through the EPA. The SOx gases have
dropped, since 1990, 92 percent; NOx gases, 84 percent down. Just
in the last 10 years, the CO2 emissions have dropped by 20-some
percent. That is not—maybe it doesn’t have as many fines and in-
spections but the result is we are accomplishing a cleaner environ-
ment doing it this way.

So having said all that and looking at compliance, voluntary com-
pliance and self-auditing, you mention in your report, your written
report, that you had talked about MarkWest providing—they are
using some innovative technology——

Ms. BODINE. Right.

Mr. McKINLEY [continuing]. To reduce their methane emissions
and other volatile organic compounds. And they are sharing that
information with other people, other institutions because we know
methane is far worse than CO2 in what it does to the atmosphere.

So can you elaborate a little bit about how we might improve on
that or the role that technology might play in this?

Ms. BODINE. Yes, some of what you are getting to, Congressman,
is kind of the force amplifier of some of our settlements. And
MarkWest is a great example because they have gas pipelines. You
have a pigging operation. They didn’t know that they had releases
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but they did and they developed new technology. And as part of
their settlement, they have made it available to everyone in the in-
dustry with no license, cost whatsoever. So not only do we get the
reductions from that company but also from other companies.

Another example, Amazon, they were selling unregistered pes-
ticides on their Web site in violation of FIFRA. And as part of that
settlement, they agreed to do training. They agreed to do a lot of
monitoring certification. And so not only is Amazon in compliance
but it is a supply chain issue. Everyone in their supply chain would
be in compliance.

So again, you can’t capture that but it is a force multiplier of
some of the work we do.

Mr. McKINLEY. So let me just close in the 30-some seconds I
have left.

Do you think it is more effective to look at the outcome, the re-
sults that we have had CO2 drop, SOx and NOx gases drop, or do
you think the measure should be what they are talking about is the
number of fines and the number of inspections? Which is the more
effective metric?

Ms. BODINE. Certainly the outcome.

Mr. McKINLEY. Thank you. I yield back.

Ms. DEGETTE. The Chair now recognizes the gentlelady from
New Hampshire, Ms. Castor—Ms. Kuster for 5 minutes. We have
Castor and Kuster.

Ms. Kuster, 5 minutes.

Ms. KUSTER. Thank you very much and thank you for being with
us.
I just want to take exception to my colleague, Mr. McKinley, sug-
gesting that this is politically motivated. The health and wellbeing
of my constituents is not politically motivated and I think we can
find common ground.

But in New Hampshire, we have been dealing with the Saint-
Gobain site in Litchfield that is in my district, which was pollution
by a PFAS, the per-and polyfluorinated compounds. And fortu-
nately, we have had a settlement but we had to spend millions of
dollars to connect $2.4 million, as well $900,000 in loans, and
$600,000 in grants to connect these households to safe drinking
water because their wells were contaminated. It is not political.
The wells didn’t distinguish between the Rs and Ds. These are my
constituents and I am trying to keep them safe.

And my question for you, I have been disappointed by the EPA’s
PFAS Action Plan that was published last week because it doesn’t
seem to actually include much action. For instance, while EPA offi-
cials said that they intend to move forward to maximum contain-
ment levels for two PFAS chemicals, there was no commitment in
the plan to initiating this regulatory process. And that means other
communities are going to be left to rely on health advisories that
may or may not keep my colleagues’ constituents safe.

What can your office do to help communities that are being
poisoned by PFAS in the air, water, and soil? And I know you are
putting a great deal of reliance on voluntary disclosure but what
makes you think that companies are going to voluntarily take on
this responsibility, when in fact that was not the case for us? They
had to be caught in the act through testing and through local com-
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munity efforts before the company came to the table to negotiate
a settlement.

Ms. BODINE. Thank you. First on the PFAS action plan that the
Administrator announced, maybe it was a little over a week ago,
he very clearly makes a commitment to initiate the regulatory
process and establish

Ms. KUSTER. And what is the time line for that?

Ms. BoDINE. That I don’t know but I would have to take that
back because that is not my program.

Ms. KUSTER. Because there is urgency to this. This PFAS is
showing up in water, groundwater all across this country.

Ms. BODINE. And can you tell me the name again of the site that
you are talking about? Because I am familiar with the Air Force
base but I am not

Ms. KUSTER. It is Litchfield, New Hampshire, Saint-Gobain’s.

Ms. BoDINE. Oh, OK.

Ms. KUSTER. They used to make Teflon and pans, and it has
gone into the water.

Ms. BoDINE. OK.

Ms. KUSTER. And we have hundreds of families. They were on
bottled water for a long period of time.

Ms. BODINE. Right.

Ms. KUSTER. And now, to the expense of millions of dollars, we
have had to connect them to safe drinking water.

Ms. BODINE. So one of the things that actually my office is in-
volved in is developing a map, GIS map, where we would identify
on the map all of the locations where we might expect PFAS con-
tamination to be. Because remember when they did the unregu-
lated contaminant monitoring for PFAS, it ended in—that was part
of the 2015 round of monitoring, they found it above the health ad-
visory in 1.3 percent of the public water systems and found it at
any detection level in about 4 percent. But that doesn’t capture
communities with under 10,000 hookups.

So we want the map so you can go and look has there been a
firefighting center there, is there an industry where they have been
using the PFAS. So again, for the very purpose that you have
talked about, which is targeting so people can go then and do the
testing.

Ms. KUsTER. Well let me ask you, is there any enforceable re-
quirement to report a PFAS release? They know, the companies
that use this technology, use these chemicals know. I mean they
are well aware of the plume right under their facilities and their
sites. In the end, Saint-Gobain’s did come to the table and we were
able to negotiate.

But why don’t you rely on them? Why do you do this whole

Ms. BODINE. So

Ms. KUSTER [continuing]. Mapping and not just have a require-
ment, an enforceable requirement that the company has to come
forward?

Ms. BoDINE. That is another action that is in the PFAS action
plan, which is to add PFO and PFAS—and again, this is another
office that would do this. It is a regulatory action—but add it to
the toxics release inventory, which then would mandate the report-
ing of release.
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Ms. KUSTER. And what is the time line for that?

Ms. BODINE. Again, I would have to answer for the record be-
cause it is not my office.

Ms. KUSTER. Well I just want to put on the record the urgency
of families that are being exposed. And I want to thank the Moms
Clean Air Action for being with us today and for families all across
this country who care about their children and the quality. These
are families that are drinking the water and it is not just Flint,
Michigan. It is my district. It is every district across this country.
And I urge you to bring some urgency to this.

And with that, I yield back.

Ms. DEGETTE. The Chair now recognizes the gentleman from Vir-
ginia, Mr. Griffith, for 5 minutes.

Mr. GRIFFITH. Thank you very much, Madam Chair.

After reading through some of the testimony, I believe that we
may hear some claims this morning in our next panel about the
New Source Review Program. And I have been through this with
the committee before but there are lots of stories like the ones out
of my district where people are not pursuing improvements because
they are afraid of tripping over the New Source Review Program
and then having to spend a whole lot more money, so they don’t
do anything. And that has caused a lot of, I think, a lot of upgrades
not to be done and some of which would have improved the envi-
ronment.

Now I know the Americans are paying more than necessary be-
cause of this and others things to improve air quality due to the
overlapping air programs. About 13 programs overlap with the
NSR, New Source Review, and I have legislation to fix all that but
it is not likely to come up in the next couple of years, even though
I think it is great, common sense reforms that will benefit the envi-
ronment.

Ms. Bodine, would you like to speak to the NSR Program, be-
cause you all are doing some things administratively similar to
what my bill would do, and tell us what you are doing on that and
how that relates to other programs that you all are working on?

Ms. BODINE. So thank you, Congressman. The NSR Program is
run out of the Air Office. And so they would establish the policies
and the regulations. We obviously enforce.

But I do want to mention that for a number of years there has
been a National Compliance Initiative that deals with New Source
Review. Under that as a result and today, and I think that has al-
ready been mentioned perhaps by Congressman McKinley that sul-
fur dioxide is down 90 percent in the power sector. Nitrogen oxide
is down by 85 percent in the power sector since 1997. And so when
we look at where we should be focusing and where we have the op-
portunity to help communities and to help noncompliance, we are
looking at other areas.

And I would like to mention the fact that we are doing a lot of
work on mobile sources now, and obviously that was the VW case,
it was the Fiat Chrysler case but we also are dealing with it in
terms of defeat devices and the aftermarket and the catalytic con-
verters. I know that we got a letter from Congressman Guthrie,
Congressman McKinley, and two of your colleagues about the cata-
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Iytic converters and we are changing our tampering policy. We ex-
pect to roll that out pretty shortly.

And the estimate that I have been given is that the State of Cali-
fornia expects that by changing our policy and encouraging better
performing catalytic converters, we can get rid of 85,000 tons per
year of NOx nationwide, again, which is going to help with ozone
nonattainment. It is NOx. It could help with the deposition of ni-
trogen.

Mr. GRIFFITH. That wouldn’t necessarily show up in these stats
that have been thrown around this morning because

Ms. BODINE. It would not.

Mr. GRIFFITH [continuing]. You are dealing with sometimes indi-
viduals who are doing things they are not supposed to be doing as
opposed to companies.

Ms. BODINE. Yes, you are right. Changing our tampering policy
will not show and to get these kinds of reductions will not show
up in our results.

Mr. GRIFFITH. And you have been working with the States a lot
to make sure that they do because the States do a lot of the en-
forcement. Isn’t that correct?

Ms. BODINE. Yes, that is true.

Mr. GRIFFITH. And isn’t your goal to move this to the States?
Can you give us some idea of how you have been doing things with
the States and what inefficient duplications you have seen with the
State programs?

Ms. BODINE. So a couple of the Members here mentioned the
ECOS Working Group. So we did hear at the very beginning
when——

Mr. GRIFFITH. For the folks back home, that would be the Envi-
ronmental Council of States.

Ms. BODINE. Thank you. Thank you. I apologize for that.

Mr. GrRIFFITH. That is all right.

Ms. BODINE [continuing]. Who represent the State commissioners
and they were complaining that EPA would show up in their State
without even telling them, taking either inspection or enforcement
action without even telling them, even at a facility that the State
perhaps had just inspected.

And so what we have said to the regions is look, you need to be
working in partnership with States. You need to do work planning
together. Everyone has finite resources. You need to divide up the
universe. We absolutely need a compliance assurance presence. We
need inspections. But we should be working collaboratively so that
if the State is doing it, we don’t need to be doing it because that
would be wasteful.

Mr. GRIFFITH. Right.

Ms. BODINE. If the State needs to get training and capacity
building, then we should be going out with them and providing
that training.

Mr. GRIFFITH. And you all are obviously monitoring what the
States are doing so that you can make sure that somebody is cov-
ering it. Isn’t that correct, yes or no? I am running out of time. Yes
or no?

Ms. BODINE. Yes.
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Mr. GRIFFITH. All right. And since you have been there, have you
all intervened in any States where they aren’t doing what they are
sllllppq)sed to do and haven’t done the inspections properly or some-
thing?

Ms. BODINE. So we have two examples where we—well, we have
leaned heavily on States to take action and they have. So yes, we
do have examples of that.

Mr. GRIFFITH. All right.

Ms. BODINE. But then at the end of the day, the State finally did
take the action and we didn’t have to. And all that work doesn’t
show up in our results either.

Mr. GRIFFITH. In your data, OK.

I yield back.

Ms. DEGETTE. The gentleman yields back.

The Chair now recognizes the gentlelady from Florida, Ms. Cas-
tor, for 5 minutes.

Ms. CASTOR. Thank you very much.

Ms. Bodine, I would like to spend the next few minutes talking
to you about EPA civil case initiation. Civil enforcement at the
EPA is a tool that you use to hold polluters accountable for vio-
lating Federal environmental laws and to deter future bad actors.
Where EPA identifies a significant violation and determines that
Federal enforcement is appropriate, the Agency may start an en-
forcement case. Is that generally correct?

Ms. BODINE. Yes.

Ms. CAsTOR. OK. Ms. Bodine, EPA’s fiscal year 2018 enforcement
and compliance numbers, according to your own numbers, indicate
that the civil case initiations last year were at their lowest point
in a decade, just over 1800.

To add to that, a watchdog group recently reported that civil en-
forcement case initiations last year were lower than any year going
back to 1982. That would mean civil case initiations may be at the
lowest level in 36 years.

What is your explanation for that that we are at the—EPA is at
its lowest level of civil case initiations in 36 years?

Ms. BODINE. So Congresswoman Castor, as I had pointed out ear-
lier, that is a narrow slice of the work that we do. It is Federal for-
mal enforcement case initiations. And so it doesn’t capture the
work that we are doing with States, where we may develop a case
and they may take it over. It doesn’t capture the facilities that are
getting back into compliance after self-disclosing.

So it is important and I would absolutely agree that we need to
maintain enforcement presence but I would not say that the num-
ber of cases is reflective of that. And

Ms. CASTOR. Now your predecessor did not agree. Cynthia Giles,
who preceded you as head of EPA’s Enforcement Office, was very
recently quoted in a press report saying EPA is trying to convince
media and the public that EPA is still doing its job on enforcement,
despite all the reports showing that isn’t the case.

So I think it is fairly clear EPA is not doing the job that it
should. And so, taking your predecessor’s point, as it relates to case
initiations, how can you claim that the EPA is in fact going after
polluters, given the decline? You said it is a narrow piece but, wow,
36 years, a 10-year decline that took a hit as the Trump adminis-
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tration came into the Executive Branch. I am having a hard time
seeing how you claim otherwise.

Ms. BODINE. So I am sorry that you feel that way. I know that
the staff are working very hard in developing cases, and bringing
cases, and that we are trying to target our resources where we
have

Ms. CASTOR. Here is why it is important because lax enforcement
sends the wrong message to industry and polluters. And I have a
very hard time understanding how the public and the regulated
community are supposed to have confidence in EPA when you are
not enforcing America’s bedrock environmental laws, when they see
that an Agency has initiated the lowest amount of cases in what
appears to be three decades.

And did I understand your answer? Did you testify in a previous
answer that we have a low—EPA is initiating a fewer number of
enforcement cases because there are fewer bad actors?

Ms. BODINE. I didn’t say that.

Ms. CasTOR. OK.

Chairwoman DeGette, I am very concerned about this. They are
not going to be able to deter bad actors. These are extraordinarily
low numbers. It really appears to me that the Trump administra-
tion and the EPA, which is supposed to be the guardian of the pub-
lic health, is elevating polluter profits over the public health. This
is at a time when they are also rolling back critically important en-
vironmental and public health protections.

What you do here by not enforcing the law is you further com-
pound the problem and it is an abdication of your responsibilities.

Ms. DEGETTE. Will the gentlelady yield?

Ms. CASTOR. I yield.

Ms. DEGETTE. Ms. Bodine, so you had said to Ms. Castor that
the number of enforcement actions filed at the Federal level is just
a narrow slice. Do you know how many additional cases were filed
at the State level, then, with EPA assistance? Did that number go
up dramatically in the last 2 years?

Ms. BODINE. So we haven’t started formally tracking State as-
sists. We have asked the regions to track their State assists. So I
have some data on that, which I can give to you for the record but
it wasn’t tracked before——

Ms. DEGETTE. So you don’t——

Ms. BODINE [continuing]. What we are calling State assists.

Ms. DEGETTE. Right. So you don’t really know if the number of
State cases went up. You are just suspecting they might have.

Ms. BODINE. The States report some of their cases to us in our
reporting system and we can provide you with that data. I don’t
have all of their data. The

Ms. DEGETTE. OK, thank you very much.

Ms. BODINE. OK.

Ms. DEGETTE. And Ms. Castor, thank you for letting me use the
rest of your time, which has expired.

I am now going to recognize Mr. Duncan from South Carolina for
5 minutes.

Mr. DUNCAN. Thank you, Madam Chair.

In my State, one of my communities has a four-lane highway
running through it. It is not an interstate highway but they were
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requesting an intersection, an interchange, off-ramps to create a
new industrial area and the county was under a nonattainment
order from the EPA. Very little industry in that county in Upstate
South Carolina that has emissions issues. Very little. And very lit-
tle traffic. It is not an interstate highway on this four-lane but yet
they were denied the ability to put in that interchange.

And when we started looking at it, the EPA under the Obama
administration had monitors in the county for air quality. And it
was very apparent that the emissions or what was affecting this
county was coming from not another county but another State,
Tennessee primarily, westerly winds coming over the mountains,
settling in Pickens County, South Carolina.

So there is an issue of where we put these monitors for a lot of
different things, whether it is heat sensors or whether it is air
quality sensors. Those are issues that may affect other Members’
communities and I just wanted to raise awareness of that.

I want to jump to a particular type of case, those being the Clean
Air Act nonattainment cases. The oil and gas new owner audit pro-
gram has one interesting approach that the EPA is taking to re-
duce nonattainment. Can you tell us more about this program and
other actions EPA has taken to reduce the Clean Air Act non-
attainment?

Ms. BODINE. Yes, thank you. In the oil and gas sector, you can
have leaks from tanks. There can be leaks from wells. The new
owner self-disclosure program encourages a new owner of these fa-
cilities to do their own inspection, and discover their own viola-
tions, and then disclose them, come into compliance, and then they
would have no penalties because they are the new owner. They
weren’t responsible for it. And we have seen a lot of companies
come in under our new owner program because of that incentive.
They are starting fresh. And it has been very valuable.

Again, for the oil and gas sector, it started from a settlement
that was begun in 2016 but then recognized that that could be a
model that could be used more broadly. And so it is a great oppor-
tunity to again get compliance and let the new owner start fresh.

Mr. DUNCAN. I would say that is a cost savings for the EPA and
ultimately, the taxpayer.

Ms. BODINE. Yes.

Mr. DuNcaAN. To follow up, there has been criticism on the reduc-
tion of the size of the OECA office. I have been supportive of this
administration’s effort to peel back some of the layers of bureauc-
racy that have embedded themselves in the Agency. When the EPA
is inefficient, they are holding up capital. How does this new owner
audit program capitalize on the resources of the EPA while still re-
ducing nonattainment.

Ms. BoDINE. Well if the new owner is coming in, then you are
right, we don’t have to expend our resources then going out and
finding them. We don’t have to expend our resources bringing a
case against them. Again, it is far more efficient and gets compli-
ance more quickly.
hMr. DUNCAN. And you can focus those resources on other areas
that

Ms. BODINE. On vulnerable populations, on chemical risk safety
issues, our other National Compliance Initiatives.




42

Mr. DUNCAN. Yes, thanks for being here.

Madam Chair, I yield back.

Ms. DEGETTE. The gentleman yields back. The Chair now recog-
nizes the gentleman from Maryland, Mr. Sarbanes.

Mr. SARBANES. Thank you, Madam Chair. Thank you, Ms.
Bodine, for being here.

I just want to go back on an exchange you had a moment ago
because you suggested—you seemed to suggest that the reduction
in civil penalties and other things from an enforcement standpoint
at the Federal level has maybe been replaced by States being more
aggressive on that front. Did you say something to that effect?

Ms. BODINE. I said that we work—that most of the activities are
taking place at the State level, and that has always been true——

Mr. SARBANES. Yes.

Ms. BODINE [continuing]. And that we are trying—we are work-
ing with States and States are more sophisticated, and we are
building State capacity if they have lost folks and.

Mr. SARBANES. Are you aware that the State fines have also di-
minished over the last couple of years? When you look at the
record, it shows that between ’06 and 2016 the penalties at the
State level were averaging about $91 million a year, but in 2017
they were $38 million, and in 2018 they were $59 million. A lot of
these State agencies are not resourced in a way that can make up
for lack of enforcement at the Federal level. So it seems to be di-
minishing on both fronts.

Ms. BODINE. I think I will say what I have said in response to
other questions but I don’t believe penalties are a good measure of
enforcement. Penalties are important for deterrence but that is not
a measure of compliance. And you will see in the data that we have
presented, because we go back 10 years, that penalties go up and
down dramatically and, in fact, at the Federal level they were
below $250 million for 8 out of the last 10 years.

Mr. SARBANES. Well, it seems many, if not all, of the indicators
which we have at our disposal to judge whether enforcement is
happening at the levels it should or not seem to be going in the
wrong direction, whether you look at the State efforts or you look
at the Federal efforts. To me that would suggest that the Federal
Government needs to step up even more and occupy this space in
an aggressive and responsible way.

But let me talk to you about injunctive relief because that is an
important tool that you have as part of your enforcement kit of
measures that you can undertake. And this is a way that the EPA
can insist on industry players and others coming into compliance.

So we understand from your staff briefing recently that EPA en-
forcement actions resulted in almost $4 billion, $3.95 billion in
compli?ance costs in fiscal year 2018. Does that sound about right
to you?

Ms. BODINE. Yes, I am reading it off the chart right here.

Mr. SARBANES. OK, you have got it right there.

All right. And according to a January 24th Washington Post arti-
cle, the compliance costs for the 2 decades before the Trump ad-
ministration roughly averaged $7.8 billion per year, which is nearly
double the amount that the EPA obtained in fiscal year 2018. Are
those numbers correct, as far as you know?
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Ms. BODINE. I don’t believe that you can average these numbers.
I mean, you have the chart also. You can see that you have very,
very high——

Mr. SARBANES. But in any event, they were significantly higher.

And then in a recent article, I just wanted to note in The Chris-
tian Science Monitor, your predecessor, Cynthia Giles, was quoted
as saying, “Injunctive relief tells you whether the EPA is taking on
the tough, very hard, big pollution cases” and “This data shows the
Trump EPA is not doing that.”

Now, I get that the compliance injunctive relief numbers can
vary from year to year, but these are pretty low numbers, some of
the lowest we have seen in a long time. Is Ms. Giles wrong when
she says injunctive relief is a good indicator to evaluate whether
an administration is going after the worst polluters, in your view?

Ms. BODINE. I think that former Assistant Administrator Giles
knows very well that, when you are talking about these really big
cases, it takes a lot of years to develop and complete those cases.
So if I

Mr. SARBANES. Well let me grab onto that because I am going to
run out of time, that idea of taking a long time.

Ms. BODINE. Right.

Mr. SARBANES. Because that $3.95 billion figure for 2018 appar-
ently, according to the Christian Science Monitor article, 40 percent
of that total almost is from cases that were settled by the EPA
under President Obama. So even that low number, that $3.95 bil-
lion low number, if you look at it in terms of what has actually
been undertaken in this administration, it is much lower still be-
cause 40 percent of that is coming from the prior administration.

Are you aware of those numbers? Can you tell me what the num-
ber is that comes from the previous administration?

Ms. BODINE. So in our results, we count the injunctive relief in
the year that the court enters it. And as well, you are not going
to see numbers from cases that we initiated that would be big.
Small cases, yes, but large cases, because it takes a long time, so
you are going to see that later. So we are——

Mr. SARBANES. I get it. There is a timing issue. There is a snap-
shot issue.

Ms. BODINE. Yes.

Mr. SARBANES. There is a range issue——

Ms. BODINE. Yes, absolutely.

Mr. SARBANES [continuing]. And so forth. But in any event, I
think there is plenty of evidence here that the mission you have
of fair and effective enforcement of environmental laws, particu-
larly using, as I was discussing here in the injunctive relief, is not
being fulfilled based on the numbers that we are seeing.

With that, I would yield back my time because I am over. Thank
you.

Ms. DEGETTE. The Chair now recognizes the gentlelady from
New York, Ms. Clarke, for 5 minutes.

Ms. CLARKE. I thank our chairwoman and ranking member for
hosting this hearing today.

Ms. Bodine, I want to talk about budget because the fiscal year
2019 budget request called for nearly a 25 percent cut to the EPA.
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And to put that in perspective, if those cuts were enacted, they
would push the EPA’s budget to its lowest level since 1991.

I would point out that compliance and enforcement activities are
not spared from these proposed cuts. How would these proposals,
if they were enacted, have impacted enforcement activities?

Ms. BODINE. I don’t know. We would be using the resources that
Congress gives us as effectively and as efficiently as we can. And
we would be focusing on the largest cases.

We do still take a lot of very small cases. A large percentage of
these cases, conclusions that have been discussed today, are still
very small cases. And so we would focus on the most important
cases and we would focus on making sure that we were providing
assistance and training to States.

Ms. CLARKE. So we have been talking about sort of the decline
in what we can recognize as enforcement activity. Are you saying
that there would be no correlation in bringing action between a re-
duction in your budget and the fact that you are at a 30-year low
in that enforcement?

Ms. BODINE. So what I said was that we would be further fo-
cused on the most important actions. I didn’t say it would have no
impact. But in terms of if we were not going to be taking an action,
it would definitely be only in situations where there wasn’t an im-
mediate public health or environmental threat, situations where we
knew the State was already dealing with the issue.

So again, we would be very strategic.

Ms. CLARKE. So Ms. Bodine, even though Congress prevented
those cuts from being enacted, I am deeply concerned that certain
damage was done. I am concerned that those proposed cuts sent a
signal to regulated communities and EPA employees that the ad-
ministration doesn’t take its responsibility to enforce environ-
mental laws seriously.

Are you concerned that the previously proposed budget cuts to
EPA sends a message to polluters and EPA staff that the Agency
doesn’t take environmental enforcement seriously?

Ms. BODINE. As I mentioned in my opening statement, I have
gone around to the regions, I have talked to my staff to make sure
that they know that we do very much value the work that we do
and that enforcement is incredibly important.

Ms. CLARKE. So I want to shift gears just a tad bit. Two-thirds—
I am from New York—of New Yorkers regularly breathe in
unhealthy air due to smog. That is why New York State and City
has actually sued the EPA last month regarding its failure to en-
force the Clean Air Act.

The quote, “good neighbor,” end quote, provision of the Act re-
quires the EPA to police air pollution in States not living up to
Federal standards so it doesn’t blow downwind to States like mine.
This lawsuits results from the EPA’s decision to reverse its prior
finding that ozone pollution should be subject to this provision.

Why did the EPA take this action, which harms the health of
New Yorkers?

Ms. BODINE. So, congresswoman, I don’t actually have any back-
ground information on that. That would be a regulation that would
come out of the Air Office.
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Ms. CLARKE. OK and so you wouldn’t be looking into a lawsuit
that has implications around enforcement and regulation.

Ms. BODINE. Our General Counsel’s Office would be managing
that lawsuit. My office would not have anything to do with it.

Ms. CLARKE. Very well. Well then let me share just this one last
question, since I have a short amount of time.

Will next year’s budget propose similar draconian reductions for
EPA like last year’s proposal?

Ms. BoDINE. I don’t know.

Ms. CLARKE. You don’t know. Will you be advocating for a more
robust budget?

Ms. BODINE. So I believe the President’s budget is going to come
out in March, next month.

Ms. CLARKE. Absolutely.

Ms. BODINE. So the

Ms. CLARKE. Well, if the past precedent is prologue, what are
your feelings about that, given what has all been revealed here
today?

Ms. BODINE. I support the President’s budget.

Ms. CLARKE. Oh, very well.

I yield back, Madam Chair.

Ms. DEGETTE. The Chair now recognizes the gentleman from
New York, Mr. Tonko, for 5 minutes.

Mr. Tonko. Thank you, Chairwoman DeGette, for hosting this
hearing and welcome, Administrator Bodine.

Ms. BODINE. Thank you.

Mr. ToNKoO. Civil penalties are an important enforcement tool at
EPA. Civil penalties are monetary assessments paid by a regulated
entity because of a violation or noncompliance. They are designed
to recover the financial benefit a company has obtained by break-
ing the law and impose added cost to deter firms from breaking the
law again in the future.

So Administrator Bodine, would you agree that civil penalties are
an important enforcement tool for EPA?

Ms. BODINE. Yes. Yes, I do.

Mr. TONKO. And according to EPA’s annual enforcement report
for fiscal year 2018, EPA obtained just $69.4 million in Federal ad-
ministrative and civil judicial penalties.

A recently released report cited by The Washington Post states
that this is the lowest amount of civil penalties recovered since the
Office of Enforcement and Compliance Assurance was established
back in 1994. Even excluding the huge BP penalty, The Wash-
ington Post reports, and I quote, the Trump administration’s civil
monetary penalties “last year represented a roughly 55 percent
drop from the annual average.” In fact, according to a February 8th
Washington Post report, the $69 million in civil penalties leveled
by EPA “represents the lowest in nearly a quarter-century.”

So Administrator Bodine, is that accurate?

Ms. BODINE. I can look at the—I know what our results say. I
don’t have the data that you have. But I also would note that pen-
alties go up and down and that——

Mr. ToNkKO. OK but could you get back to us if it is accurate?

Ms. BODINE. Certainly.

Mr. ToNnko. Thank you.
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In the roughly 25-year history of the Office of Enforcement and
Compliance Assurance, has the amount of civil penalties leveled by
EPA ever been this low?

Ms. BODINE. In the 11 years of data I have in front of me, no,
but I don’t have it back further.

Mr. Tonko. OK, thank you.

And Ms. Bodine, some have suggested that annual total penalties
can be strongly influenced by the presence of one or two large
cases. To illustrate this point, your staff provided to the committee
analysis which shows annual results for civil penalties after remov-
ing two large cases, that being BP and VW.

In your testimony, you had mentioned that for 2019, the State
of California and EPA secured a civil penalty of some $305 million.
So my question, Administrator Bodine: What is the amount of civil
penalties for fiscal year 2019 to date, if you exclude the large Fiat
Chrysler penalty?

I have this chart that was provided by your Agency that shows
this huge spike with the Fiat Chrysler penalty. This has been ad-
justed for BP and VW. So I have heard all the talk about spikes,
and peaks, and valleys. I have heard about the averaging through-
out the years. But in a 30-year span, if you take this out, what is
the amount of civil penalties for fiscal year 2019 to date?

Ms. BODINE. I am going to have to provide that for the record.

Mr. ToNKo. Yes, that is very important information, because that
spike looks like the whole picture for 2019.

Again, Ms. Bodine, on the second panel, Eric Schaeffer, who
spent 12 years at the EPA as the Director of the Agency’s Office
of Civil Enforcement, will testify that EPA’s enforcement results for
2018 fiscal year were historically low. His testimony indicates, and
I quote, “the number of inspections and investigations, civil cases
either referred to the Justice Department for prosecution or con-
cluded with a consent decree, criminal cases opened, and defend-
ants charged with environmental crimes fell to their lowest levels
since at least 2001.

“Looked at another way, inspections and investigations in the
last year were 40 percent below their average level during the last
two administrations. EPA referred 123 cases to the Justice Depart-
ment in 2018, compared to an average of 211 per year under Presi-
dent Obama, and 304 under President Bush.”

Ms. Bodine, that certainly seems like a decrease in enforcement
activities. How do you respond to that?

Ms. BODINE. You can’t look at average when you are talking
about enforcement. We don’t set quotas. We don’t say we are going
to ask the staff to reach an average number of penalties, and you
know you have get $500 million in penalties a year, and that you
have to go out and increase penalties to reach that number. We
don’t say you have to reach an average number of cases. And again,
we want them to be very judicious and strategic and put the re-
sources where it matters.

We do, however, try and set targets for inspections because we
absolutely agree that we need to be out there. We need to be in-
specting for compliance. We need to have the enforcement presence
out there.
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Mr. ToNKO. I am just concerned that EPA has taken the environ-
mental cop off the beat and will go on polluting without fear of re-
percussions.

So with that, I thank you for your time.

Ms. BODINE. Thank you.

Mr. ToNKo. I yield back.

Ms. DEGETTE. The Chair now recognizes the gentleman from
Oklahoma, Mr. Mullin, for 5 minutes.

Mr. MULLIN. Thank you, Madam Chairwoman.

I ask unanimous consent to include a letter from Senator Unruh
regarding the EPA enforcement into the record.

Ms. DEGETTE. Without objection, so ordered.

[The information appears at the conclusion of the hearing.]

Mr. MULLIN. Thank you.

Ma’am, thank you so much for being here. And I have got to tell
you, coming from a business owner that owns an environmental
company, it is refreshing to have an EPA now that is willing to
work with us. We have DEQ, Department of Environmental Qual-
ity inside Oklahoma that obviously partners with the EPA. And
underneath the last administration, it felt like every time the EPA
showed up at a job site or a place of business, they were there just
to look at ways to write fines. They were not there trying to work
with the industry, trying to improve it. And in fact, if you even
questioned it, you typically got a supervisor that came back with
more penalties. And so it was to the point where you couldn’t work
with the Agency anymore.

So the idea that you are bringing it back to working with indus-
try, I, personally, appreciate it and I can tell you industries appre-
ciate it, too.

It has always been in my mindset that the government is sup-
posed to create an environment for the economy to thrive, to allow
the industry to work with best practices. And I feel like that that
is coming back around to the EPA. So thank you so much.

I have got a couple of questions here. My understanding is that
OECA is trying to use the right tools to focus on major, even crimi-
nal compliance issues. Is that correct?

Ms. BODINE. Yes, that is correct.

Mr. MULLIN. So if that is accurate, then would you attribute the
new efficiencies to the uptick in criminal enforcement cases open
in fiscal year 2018?

Ms. BODINE. I am not sure if it is an efficiency issue but we have
certainly been very, very supportive of the criminal program. I am
happy to see the number of cases that they have opened for inves-
tigation as well now.

Mr. MULLIN. What type of compliance issues do you think you
are dealing with right now?

Ms. BODINE. Across the country?

Mr. MULLIN. Just for the most. Just give me maybe the top
three.

Ms. BODINE. So we are concerned about, for example, the number
of Clean Water Act permit holders that are in significant non-
compliance with their permits. And so we are trying to work with
States to get that number down.
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We are also concerned about drinking water and we are talking
about developing a New National Compliance Initiative on drinking
water because I think everyone around the country is concerned
that we have noncompliance.

You know we have cases underway but we also know that there
are small systems out there that need help.

Mr. MULLIN. Are you having issues with discharge permits for
like maybe municipalities?

Ms. BODINE. So they are a big part of the universe that is in non-
compliance with their permits that we track. And again, a lot mu-
nicipalities that had both combined sewer overflows and sanitary
sewer overflows, a lot of those are already under either an adminis-
trative order, a consent decree, or a permit to get them back into
compliance.

Mr. MULLIN. Does that have to do with their treatment centers
that are maybe outdated and they can’t afford to put in new ones?

Ms. BODINE. That can very much be the case. And when we deal
with those issues, then we look at the time frame over which they
would need to come back.

Mr. MULLIN. Let’s say when they built it, they were compliant
and then new standards have increased, which made them out of
compliance, or is it because they have equipment that is down?

Ms. BODINE. It is both.

Mr. MULLIN. It is both.

Do you have enough Federal agents to enforce your criminal in-
vestigations?

Ms. BODINE. So I have authorized the hiring to take us up to 164
agents. We don’t have that number onboard right now. Again, it
takes about 6 months to bring on an agent.

Mr. MULLIN. How many are you behind?

Ms. BODINE. I think right now we have about 147——

Mr. MULLIN. One hundred and forty-seven.

Mr. BURGESS [continuing]. But we have a number of hires in the
works. They have to go through a lot. They carry guns. They have
to go through a lot of background checks.

Mr. MULLIN. So what is the time frame to be able to get them
up to speed and have them

Ms. BODINE. Can I answer for the record? It takes a long time.
It is not getting them up to speed. It is getting them onboarded.
It is getting them hired.

Mr. MULLIN. Now, what is

Ms. BODINE. But, again, I authorized that back in June or July,
and so we are working hard to get those folks on.

Mr. MULLIN. So what is the total number of vacancies you have?

Ms. BoDINE. Well, I believe—again, I have some people coming
on in March.

Mr. MuLLIN. OK.

Ms. BODINE. They were supposed to come on in January, but
they didn’t because we were shut down. But they are coming on in
March, and so I think today it is about 147. We are trying to get
it up to 164, but I don’t know how many are coming in within the
next few weeks.

Mr. MULLIN. Real quick, one last question: Why do the EPA
agents need to be carrying guns?
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Ms. BODINE. So they go out and they serve search warrants, and
sometimes people resent the fact that they are in fact searching
their facility. And we have had

Mr. MULLIN. So it is for protection purposes.

Ms. BODINE. Absolutely. We have had——

Mr. MULLIN. It is not enforcement, it is protection.

Ms. BODINE. It is protection. We have had situations.

Mr. MULLIN. Right, well that was what I was hearing.

Ms. BODINE. That is exactly what it is.

Mr. MULLIN. It is not for enforcement purposes.

Ms. BODINE. No.

Mr. MULLIN. It is for self-protection.

Ms. BODINE. It is absolutely for personal protection, yes.

Mr. MULLIN. OK, thank you so much. I appreciate it.

Ms. BODINE. Yes.

Mr. MULLIN. I yield back.

Ms. DEGETTE. The Chair now recognizes the gentleman from
California, Mr. Peters, for 5 minutes.

Mr. PETERS. Thank you, Madam Chair, and thank you, Ms.
Bodine, for being here with us.

My first job after graduating college was working as an econo-
mist for the ToSCA section of the Office of Toxic Substances under
ToSCA. And that drove me from being an economist to going to law
school.

And then as a lawyer, one of the first things I did was work on
Superfund as an environmental lawyer after it was reauthorized in
the mid-1980s. And I want to talk about that program for a few
moments.

The Superfund program is a critical public health program that
has made an enormous difference in cleaning up dangerous con-
taminated sites across the country and there are a lot of effective
tools and private enforcement but public enforcement, EPA enforce-
ment staff still has a lot of responsibility for identifying responsible
parties and ensuring that the appropriate people pay to get the
cleanups done.

In 2018, Superfund enforcement generated the lowest level of
private party cleanup commitments in 10 years. Is that your under-
standing?

Ms. BoODINE. I will take your word for it. I don’t have my Super-
fund slide in front of me but I can pull it out.

Mr. PETERS. OK. And also, I understand that the volume of con-
taminated soil and water to be cleaned up also dropped signifi-
cantly in that time period. Is that also your understanding?

Ms. BODINE. So I do know that the volume of hazardous waste—
well, the volume of contaminated soil and water in 2018, I need my
chart. I know that it was higher than it was in 2015, higher than
it was in 2016. I believe it was less than 2017, however.

Mr. PETERS. OK. I am thinking over the last 10 years. That is
my understanding.

In any event, I don’t think the need for cleanup has dissipated.
The number of National Priorities List sites, NPL sites has re-
mained consistent for years and the pace of cleanups has slowed
markedly. Is it fair to attribute that to lesser enforcement? What
do you attribute that to?
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Ms. BODINE. So I am not sure. I know that this administration
we have been very focused on increasing the pace of cleanups in
the Superfund program and that is by focusing management atten-
tion, making sure that we don’t have logjams and that if private
parties aren’t stepping up, that we bring them to the table through
the threat of enforcement.

Mr. PETERS. I guess the bottom line is that the number of NPL
sites has not been reduced. Isn’t that our goal to get these things
cleaned up and off the list?

Ms. BODINE. It is and, in fact, under this administration, we
have had more deletions. I believe it was I think 22 sites were de-
leted from the NPL this past year, which is more than probably
any—I would have to get the exact number but it is certainly a
huge increase over prior years.

Mr. PETERS. What would be great is if I can ask you to follow-
up, if you don’t have these things in front of you.

Ms. BODINE. Absolutely. Sure.

Mr. PETERS. Sometimes it is a little bit of a surprise. I would love
to get those numbers from you on the cleanups.

Ms. BODINE. Sure.

Mr. PETERS. The threat of enforcement carries particular weight
in Superfund because the Agency has the authority to seek treble
damages for cleanup costs from responsible parties. How often have
you used the treble damage authority during your tenure, Ms.
Bodine?

Ms. BODINE. So these are 106 actions. I know that we have
threatened them and then the private parties have come to the
parties to the table in some cases that I have been briefed on. But
I wouldn’t know every instance and so I will have to get back be-
cause that would happen out in the region. So I will have to get
back to you for the record on the number of 106 orders we have
issued.

Mr. PETERS. Would you be able to share which cases those were
with us?

Ms. BODINE. I believe those would be public.

Mr. PETERS. I would like to compare your threats to the results,
if that is OK with you.

Ms. BODINE. Let me take that back. I believe those are public.
If we actually issued the order, then that would—I believe those
are public.

Mr. PETERS. All right, thank you.

I yield back.

Ms. DEGETTE. The gentleman yields back.

Ms. Bodine, this concludes your testimony but I did want to raise
a couple things with you.

Number one, several of the Members today asked you to supple-
ment your answers.

Ms. BODINE. Yes.

Ms. DEGETTE. And we expect that in a timely fashion. I am sure
you can do that. When do you think you can get that information
to us?

Ms. BoDINE. That I don’t know, but I understand completely the
need to be responsive.
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Ms. DEGETTE. Thirty days, do you think? Well, we are going to
hope for 30 days.

Ms. BODINE. OK.

Ms. DEGETTE. One of the reasons I ask is the majority has sent
your office five letters requesting information and documents since
the beginning of this Congress. And as a rule, we ask for 2 weeks.
We know you can’t always get that in the 2 weeks, but we haven’t
gotten any of the information. So I would ask you to go back to
your office and see if you can get responses to those five letters as
well. Is that OK?

Ms. BODINE. Yes.

Ms. DEGETTE. Thanks.

Just one last question, and then I will ask Mr. Guthrie if he has
any last questions.

In your response to Mr. Mullin, you said that you have a goal
of increasing your number of criminal investigators to 164.

Ms. BODINE. Yes.

Ms. DEGETTE. How many investigators is the EPA required to
have under the law?

Ms. BODINE. There isn’t a——

Ms. DEGETTE. There is no requirement.

Ms. BODINE. There is no requirement.

Ms. DEGETTE. OK, my staff says it is 200. So that is not accu-
rate?

Ms. BODINE. The, I believe, Pollution Prosecution Act of, what,
1990 said that by 1995 the number should be 200, and it was in
1995. But we don’t have an ongoing obligation to maintain 200.

Ms. DEGETTE. Under that Act.

Ms. BoODINE. Correct.

Ms. DEGETTE. That is your interpretation of that Act.

Ms. BODINE. Yes, that is correct.

Ms. DEGETTE. OK, thank you.

Mr. Guthrie, do you have any additional questions?

Mr. GUTHRIE. No, thank you. I just want to thank you for coming
to testify before us today. And I think there were several questions
asked for timely responses to the questions, and I think that is ap-
propriate. And I appreciate you coming before us today. Thank you.

I yield back.

Ms. DEGETTE. Thank you very much. With that you are dis-
missed, Ms. Bodine.

And I would now ask the second panel witnesses to please come
to the table.

Thank you so much all for coming. I would now like to introduce
our second panel of witnesses. OK, you guys are not sitting in the
order on this, but I am going to introduce you in the order of this.

Bruce Buckheit, who is an analyst and consultant and the former
director of the Air Enforcement Division of the Office of Enforce-
ment and Compliance Assurance; Dr. Bakeyah Nelson—is that
right, Dr. Nelson, “Bi-kay-uh”?—Executive Director of the Air Alli-
ance Houston; Eric Schaeffer, the Executive Director of the Envi-
ronmental Integrity Project; Dr. Chris Sellers, Professor of History
and Director of Center for the Study of Inequality and Social Jus-
tice at Stony Brook University; Dr. Jay Shimshack, who is the As-
sociate Professor of Public Policy and Economics, Frank Batten
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School of Leadership and Public Policy at the University of Vir-
ginia; and the Honorable Ronald J. Tenpas, a partner at Vinson
and Elkins, former Assistant Attorney General, Environment and
Natural Resources Division, U.S. Department of Justice.

I want to thank all of you for appearing today and I am sure you
are aware the committee is holding an investigative hearing and
when we do so, we have a practice of taking testimony under oath.

Does anyone have an objection to taking your testimony under
oath? Let the record reflect the witnesses responded no.

The Chair then advises you that under the rules of the House
and the rules of the committee, you are entitled to be accompanied
by counsel.

Does anyone here desire to be accompanied by counsel today? No.
Let the record reflect the witnesses have responded no.

So if you would please rise and raise your right hand so you may
be sworn in.

[Witnesses sworn.]

Ms. DEGETTE. You are now under oath and subject to the pen-
alties set forth in Title 18 Section 1001 of the U.S. Code.

So now the Chair will recognize the witnesses for 5 minutes for
a summary of their written statements.

In front of you is a microphone and a series of lights. The light
will turn yellow when you have a minute left and red to indicate
your time has expired.

And I am going to have you testify in the order in which you are
sitting. So, Mr. Schaeffer, we will start with you, and thank you
so much. You have got 5 minutes.

STATEMENTS OF ERIC SCHAEFFER, EXECUTIVE DIRECTOR,
ENVIRONMENTAL INTEGRITY PROJECT; CHRIS SELLERS,
PH.D., PROFESSOR OF HISTORY AND DIRECTOR, CENTER
FOR THE STUDY OF INEQUALITIES, SOCIAL JUSTICE, AND
POLICY, STONY BROOK UNIVERSITY, ON BEHALF OF THE
ENVIRONMENTAL DATA AND GOVERNANCE INITIATIVE;
BRUCE C. BUCKHEIT, ANALYST AND CONSULTANT, FORMER
DIRECTOR, ATR ENFORCEMENT DIVISION, OFFICE OF EN-
FORCEMENT AND COMPLIANCE ASSURANCE, ENVIRON-
MENTAL PROTECTION AGENCY; JAY P. SHIMSHACK, PH.D.,
ASSOCIATE PROFESSOR OF PUBLIC POLICY AND ECONOM-
ICS, FRANK BATTEN SCHOOL OF LEADERSHIP AND PUBLIC
POLICY, UNIVERSITY OF VIRGINIA; BAKEYAH S. NELSON,
PH.D., EXECUTIVE DIRECTOR, AIR ALLIANCE HOUSTON; AND
RONALD J. TENPAS, PARTNER, VINSON AND ELKINS, LLP,
FORMER ASSISTANT ATTORNEY GENERAL, ENVIRONMENT
AND NATURAL RESOURCES DIVISION, DEPARTMENT OF JUS-
TICE

STATEMENT OF ERIC SCHAEFFER

Mr. SCHAEFFER. Thank you, Madam Chairman and Ranking
Member Guthrie, for the opportunity to testify. I am Eric Schaeffer,
Director of the Environmental Integrity Project, and I did spend
time at the EPA as Director of the Civil Enforcement Program.
And if I may, I would like to address some of the issues that came
up in prior testimony and have my written statement be in the
record.
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Ms. DEGETTE. Without objection.

Mr. SCHAEFFER. Thank you.

So to take some of the points that were discussed, I just want
to make clear that EPA’s enforcement program does not just meas-
ure penalties and fines. It has always, at least for 25 years, meas-
ured enforcement outcomes. Those include the amount of pollution
reduced through enforcement action and the amount of money
spent on cleanup. And those measures are reported faithfully every
year. They are also at historic lows in 2018. I believe the Chair
made those points, but I just wanted to reinforce those outcome
measures are also down.

Also, I think it is important just to get back to basics and under-
stand that enforcement protects people where they live and work,
protects their health and environment where they live and work.
So when a community is exposed to a blast of lead or a cloud of
carcinogens from let’s say a petrochemical plant, you really can’t
answer the problem by saying you know don’t worry, sulfur dioxide
emissions are down nationwide. They really want something done
about what is going on in their neighborhood. That is enforcement
work and I think it is important to just keep that in front of us.

Next, EPA has had active programs to encourage voluntary com-
pliance, including the disclosure and correction of violations for
many, many years. They are important. They are necessary. They
work in tandem with enforcement. It’s not an either/or situation.
And in fact, I think those voluntary efforts will start to shrink if
enforcement starts to fall off.

Looking at this issue maybe more philosophically, if you are a
large refinery, let’s say, or a large power plant, you aren’t supposed
to wait until the government comes calling to start complying with
the law. So that kind of voluntary compliance is not what we
should be talking about. It should be giving people incentives to get
ahead of the game and stay in compliance before the enforcement
program finds you.

And when the program does find you, if you’re looking at serious
violations, and some of these cases involve thousands of violations
over many years, you should pay a penalty and there should be no
apology for that. And that penalty should sting. It should make you
think twice about doing it again. That’s fundamental. So I just
want to say penalties do matter. Theyre not unimportant. And if
you stop basically making people pay those penalties and fines, you
won’t get a lot of voluntary compliance.

It’s good to hear that the Assistant Administrator appreciates the
great work of the enforcement program and I believe Ms. Bodine
means it. I can’t help but say these are the same great people who
the administration keeps trying to pink slip. So the attitude seems
to be you do great work; we just need less of it. That seems to be
the message from the administration. You just can’t have it both
ways.

You'll hear a lot about cooperative federalism being used to sell
the idea of a retrieving EPA enforcement presence. That’s a hand-
off of EPA responsibilities to States that do not have the budgets
and, in many cases, do not have the same authority EPA has to
enforce the law.
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You violate the Clean Air Act and EPA is coming at you, you can
pay up to $100,000 per day for each violation. That’s under the
statutes you wrote. In many States, $10,000 is the maximum.
You're just starting with fewer cards. You can’t negotiate an out-
come nearly as well as EPA can in that kind of lopsided situation.

I just want to close by referring Members to the charts at the
back. There, I've tried to show a list of plants where the commu-
nities face exposure to toxic pollutants and other noxious chemicals
and hazards. And those have been documented by EPA in inspec-
tions or through monitoring records. They have been sitting for
years with no enforcement action. In some cases, thousands of vio-
lations at these plants.

So where’s the beef? You know we want to focus on outcome. We
should be asking what’s going to happen with those cases.

Last but not least, EPA will never run out of work. I've given you
examples of the tips and complaints called into the National En-
forcement Response Center that involve blowing lead dust into the
environment, burning hexavalent chromium, dumping pollutants
into the air, land, water, sewers, and those need attention.

Thank you for your time.

[The prepared statement of Mr. Schaeffer follows:]
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“EPA’s Enforcement Program: Taking the Environmental Cop Off the Beat”
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Thank you, Mr. Chairman and Members of the Committee, for the opportunity to testify today.
My name is Eric Schaeffer and I am the Director of the Environmental integrity Project, a public interest
group established in 2002 to advocate for more effective enforcement of environmental laws. 1 also
spent twelve years at EPA and served as Director of the Agency's Office of Civil Enforcement between

1997 and 2002.

EPA has a proud history of enforcing the Clean Air Act, the Clean Water Act and other laws that
protect public health and our natural resources, in both Republican and Democratic Administrations.
That tradition is in danger today for several reasons. Thanks to relentless budget cuts, the Agency’s
enforcement staff of investigators, engineers and attorneys has shrunk nearly 16% over the last six years
{Attachment A}. While Congress thankfuily rejected the even deeper cuts President Trump proposed,

funding levels over the iast two years have not been enough to stop the slow erosion of the workforce.

The dedicated professionals who remain at their post face headwinds that make it harder to do
their jobs. They work for a President who promised on the campaign trail to reduce EPA to little tidbits.
EPA’s political leaders spend most of their time weakening environmental rules and aiso refaxing
monitoring requirements, making it even harder to know whether industries are complying with their air
and water pollution limits. And new poiicies aim to reduce the federal enforcement presence on the
pretense that that state agencies, facing their own budget cuts along with legal constraints on their
power to enforce, can pick up the slack. These rolibacks wilf leave violators unpunished and too many

communities exposed to higher risks from toxins like lead, or carcinogens like benzene.

Shackled by these budget cuts and political restraints, EPA’s enforcement results for the 2018 fiscal

year were historically low by almost every measure. The number of inspections and investigations, civil
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cases either referred to the Justice Department for prosecution or concluded with a consent decree,
criminal cases opened, and defendants charged with environmental crimes fell to their lowest levels
since at least 2001. Looked at another way, inspections and investigations in the last year were 40%
below their average leve! during the last two Administrations. EPA referred 123 cases to the Justice
Department in 2018 compared to an average of 211 per year under President Obama, and 304 under

President Bush.

Adjusted for inflation, violators will spend less to clean up their illegal pollution than any time since
2003, as the volume of pollutants removed or treated as a resuit of enforcement actions has also falien

sharply.

To be fair, we could see more enforcement actions and better outcomes this year. The Agency will
apparently recover $305 million from Fiat-Chrysier for installing faulty emission control devices on more
than 100,000 of its vehicles, though compared to the earfier Volkswagen settlement the company will
not have to spend as much {per vehicle) on environmental projects to offset the harm caused by its
illegal pollution. But one or two big cases against corporate defendants wili not compensate for a

smaller EPA enforcement presence almost everywhere else.

You'll hear “cooperative federalism” used to justify these cutbacks, based on the assumption that
states will fill the void left behind when EPA leaves the field. States are critical partners when it comes
to environmental protection, which is why they are authorized to implement and enforce most federal
environmental rules. But for good reason, Congress gave EPA the right to continue to enforce federal
standards even after states have assumed the responsibility for implementation. And aithough not
widely known, many state agencies do not have the same kind of power that EPA has to enforce these

federal laws. For example:

» Because federal penaities established long ago are periodically indexed for inflation, EPA can ask
courts to fine poliuters nearly $100,000 per day for each violation of the Clean Air Act that
occurs after November of 2015. In contrast, the maximum state penaities for comparable
violations are much lower, dropping to no more than $10,000 per day in some jurisdictions.

(Attachment B).

e Uniike the federal government, many states do not authorize criminai prosecution of those who

intentionally or reckiessly violate federal environmentat rules. Creative state or local
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prosecutors can sometimes charge the worst actors under statutes that prohibit fraud, but even
then may lack staff trained to investigate environmental crimes. Notably, one of former EPA
Administrator Scott Pruitt’s first acts as Oklahoma'’s attorney general was to disband the

environmental crimes unit established by his predecessor.

e Unlike EPA, some states do not have administrative law judges with the power to make
decisions for certain environmental cases. That means if defendants refuse to settle, the agency
must refer even relatively minor violations to the understaffed offices of their state’s Attorneys

General for prosecution in state court.

Most enforcement cases are eventually resolved through settlement that offer penaities well below the
maximum {imit in return for cooperation and investment in cleanup. But as any business in America
knows, you need to have leverage in negotiations if you want to get a good outcome. in too many

cases, states don’t have the same enforcement leverage that EPA brings to the table.

Budget cuts have also eaten into state capacity, making it harder to recruit or retain the kind of
expertise needed to sustain an enforcement action, especially where the defendants are large and weli-
lawyered corporations. Some of the most dangerous forms of pollution are invisible to the naked eye,
and can only be seen with specialized equipment like infrared cameras or uncovered through
painstaking analysis of sample resuits and plant records. Routine inspections aren’t enough to find the
biggest violations and you cannot just wait for them to show up, like the highway patro) car waiting

behind a billboard for someone to speed by.

EPA’s work more often involves carefully targeted investigations to find serious violations
exposing the public to dangerous pollutants that might otherwise never be found. You can certainiy find
that focus in the best state programs, some of which have done ground-breaking environmental work
for years. My point is simply that there aren’t enough states with both the legal authority and capacity

to replace the enforcement work done by EPA.

Most regulated sources make good faith attempts to comply with the rules, and we would be
lost without those efforts. But voluntary compliance will never be enough to prevent the serious
violations that result from backsliding, carelessness, or the temptation to cut corners to save money.
You can get some idea of that by reviewing the federal National Response Center’s online record of tips

from citizens reporting companies blowing lead dust into the air, illegally burning hexavalent chromium,
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methanot, and other hazardous substances, dumping toxic chemicals or coal ash in the backlot, down
the drain, or into creeks and rivers. We’ve been able to match company names to the location of these

incidents and will ask EPA to investigate these aiflegations. {Attachment C}.

Without stronger enforcement programs at both the federal and state level, we leave law-
abiding companies at the mercy of unscrupulous competitors and t0oo many communities exposed to
pollution that is illegal, noxious, and in some cases downright dangerous. To illustrate what's at stake,
Attachment 4 provides examples of some of the violations that EPA investigators have uncovered at
sites across the United States, with some background on the people who live nearby. The data comes
from discharge monitoring reports, notices of violation, or inspection reports that date back 18 months
to more than five years ago. The ailegations concern illegal emissions of lead, hydrochloric acid, dioxin,
carcinogens that are deadly in minute concentrations, and smog forming chemicals, and unpermitted
wastewater discharges of bacteria, nitrogen, and toxic metals. To the best of our knowledge, EPA has
yet to take final action to require those responsibie to invest in clean up and pay penalties for violating

the law.

Three of these cases were unearthed by teams from EPA’s National Enforcement investigations
Center in Colorado, which has lost a quarter of its staff over the past few years. Their inspection reports
are worth reading. For example, NEIC's 2016 investigation found thousands of violations at the Denka
polymers plant in Louisiana’s St. John the Baptist Parish, including airborne chloroprene concentrations
above open wastewater drains that NEIC estimated were up to 800 times above the level considered
safe by the Occupational Safety and Health Administration. Chloroprene is a likely carcinogen, and while
airborne concentrations in the adjacent African American neighborhoods have declined, cancer risks are

still well above levels that EPA considers acceptabie.

#,

Louisiana has responded with an administrative order that incorporates Denka’s “voluntary”
agreement to take some action to reduce the plant’s chloroprene sources. Based on the detailed
findings in the NEIC’s inspection report, now more than three years old, this company needs to pay a big
fine and its cleanup needs close supervision. Complying with our environmental laws isn’t voluntary,

and it isn’t something you have to do only after the government has knocked on your door.

The people who live near some of these sites include neighborhoods that are predominately
African American or Latino, and almost all of the sites are in communities where poverty levels are high.

But whether black, brown, or white, the Americans exposed to so much illegal pollution do not have
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powerful political connections or access to well-connected lobbyists or expensive law firms. in other
words, they are the very people who most need the protection of federal laws to protect public health
and keep our air and water clean. They have never heard of cooperative federalism and can’t afford tc

wait for it. They need EPA’s help today.

Thank for the opportunity to speak and ! look forward to answering your questions.
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Attachment
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Attachment A: EPA Enforcement Workforce from 2006 - 2018

1842

Note: EIP estimated FTEs based on the funding approved by Congress for FY 2018. For FY 2006 through
2017, FTEs came from the Justification of Appropriation Estimates for the Committee on Appropriations for
each year for EPA.
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Attachment B: Maximum Civil Judicial Penalties for Violation of
Federal Clean Air Act Requirements

Note: Applies to violations by stationary sources. EPA penalty applies to violations that occurred after
November 2, 2015 that were discovered after January 15, 2019. The $10K penalty amount for Pennsylvania
applies to violations within the first three years and increases to $25K by five years.
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Ms. DEGETTE. Thank you.
Dr. Sellers, you are recognized for 5 minutes.

STATEMENT OF CHRIS SELLERS

Dr. SELLERS. Thank you for inviting me. My name is Chris Sell-
ers and I'm a professor of environmental history and I'm director
of the Center for the Study of Inequalities, Social Justice, and Pol-
icy at Stony Brook University. But I'm here today as a member of
the Environmental Data and Governance Initiative, a network of
more than 170 academics and other professionals and volunteers.
We’ve been monitoring change the U.S. EPA since the beginning of
the Trump administration.

I head up an EDGI research team interviewing recently retired
and current EPA employees. Our early findings have been pub-
lished in major scholarly outlets like the American Journal of Pub-
lic Health. Over the last year, I have joined with EDGI colleagues
Leif Fredrickson, and Marianne Sullivan, and others, to study this
most critical function of the Agency, which we learned to be threat-
ened, enforcement.

We have researched the EPA’s own public data and records sup-
plemented by internal documents provided by interviewees. All
point with startling unanimity to the same conclusion: Over the
past 2 years, EPA enforcement has declined significantly. The only
question has been just how badly.

Well, fortunately, EPA has now released its fiscal year 2018 data
and that’s provided us and everyone else with clear answers. So
with my testimony, I've included a 32-page compendium of charts
and other analysis of this data, combining it with earlier publicly
available EPA enforcement data. We have the links on our Web
site, if you wish to follow them.

It shows a decline in enforcement that is dramatic and alarming
with a speed and scale that have only a single rival in the Agency’s
half-century history and that’s the early Reagan administration in
the early ’80s, when they actually broke up EPA’s enforcement
wing.

Most of the available measures of the Agency’s performance are
registering 10- or 15-year lows at the very least. To find a lower
number of civil judicial referrals, we've talked about this a little
bit, these are for the most egregious offenses to the Justice Depart-
ment, you have to go back to 1976 and, as we said, total civil cases
to 1982. People have already talked about that.

By almost any measures, EPA is doing worse. Other measures by
which EPA assesses its own enforcement don’t run as far back, yet
the Trump years still vie with the lowest ever recorded civil cases
concluded to 1994, civil fines levied lowest since 1987, and I can
go on. EPA’s been curbing its ability not just to punish but to find
violators.

In 2017 inspections, these you know checking for compliance,
those were the lowest in 25 years and then they fell still lower in
2017. Drops in inspections, which are the front end of the enforce-
ment pipeline strongly suggest that the decline in EPA enforce-
ment has not yet hit bottom. By almost any measure of its actions,
EPA is backing off from its longstanding role as the Nation’s top
environmental cop.
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What EPA employees have told us in the course of our inter-
viewing project strongly confirms the picture suggested by EPA’s
enforcement numbers, Ms. Bodine’s testimony aside.

Over the last 2 years, my team has conducted 100 confidential
interviews with recently retired and current EPA staff, a quarter
of whom work directly in enforcement. Of the last 24 interviews,
including those in enforcement and out, all drawing on Trump ad-
ministration experience, 75 percent of these mentioned problems
with enforcement. It’s widely known.

Their testimony offers a concrete and plausible account also of
what has driven the drop. Environment enforcement staff have got-
ten a message that industry is in the driver’s seat, that they are
to bow to its request. We've heard stories about the staff exodus,
about members of the regulated communities becoming
emboldened. We've documented a widespread belief among EPA
staff that, in practice, this so-called cooperative federalism is turn-
ing out to mean deregulation, plain and simple.

With rare uniformity, the evidence we found adds up to a con-
vincing picture of a sad truth: EPA is extracting its own teeth. This
is not just some bureaucratic reshuffle. Less enforcement will have
real consequences for many Americans, especially those living near-
est to these potential environmental threats.

In 2008 under George Bush, EPA enforcement actions protected
eight million people’s drinking water and last year, that was down
to 500,000. So, a plummet of several-fold. That level of inaction—
that nearly begs for another Flint.

Not only is the enforcement drop corroding the Federal commit-
ment to protect health and the environment, it is weakening the
ability of States to do so. Already, we believe, it has all but ensured
significant deterioration of our Nation’s public health and environ-
ment in the years ahead.

Thank you.

[The prepared statement of Dr. Sellers follows:]
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Environmental Data
- & Governance Initiative

February 22, 2019

Testimony Before the Oversight and Investigations Subcommittee
Energy and Commerce Committee, House of Representatives
February 26, 2019

My name is Chris Sellers and I am a professor of environmental history and politics and director
of the Center for the Study of Inequalities, Social Justice, and Policy at Stony Brook University
in New York. [ am here today as member of the Environmental Data and Govcrnance Initiative
(EDGI) a network of more than 170 academics and other professionals and volunteers that has
been monitoring change at the U.S. Environmental Protection Agency (EPA) since the beginning
of the Trump administration. I head up an EDGI research team interviewing recently retired and
current EPA employees, whose early findings have already been published in major scholarly
outlets such as the American Journal of Public Health. Over the last year, | have joined with
EDGI colleagues Leif Fredrickson and Marianne Sullivan to study a most critical function of this
agency which we learned to be threatened--enforcement.

Our research into EPA’s own public data and records, supplemented by internal
documents and testimony provided by our intervicwees, has all pointed to the same conclusion:
over the past two years EPA enforcement has declined significantly. The only question has
been-- just how badly has enforcement nosedived? Fortunately, EPA’s release of its FY2018 data
has provided us and everyone else with clear answers--the decline in enforcement is dramatic
and alarming, and by important measures, has brought the agency’s performance to historic lows.

I’m enclosing with my testimony a set of charts and other analysis of EPA’s enforcement
data. They confirm the most troubling trends we reported in our November 2018, report A Sheep
in the Closet. To summarize some highlights: among the worst measures are those for what’s
called civil judicial referrals. When environmental violations are bad enough, EPA sends cases
to the justice department to prosecute in the courts. In both 2017 and 18, the Trump EPA
referred fewer of these most egregious cases to the DOJ than in any the past forty years of the
agency’s history. To find a lower number you have to go back to 1976, not long after the EPA’s
birth. The overall total of civil cases EPA initiated in 2018 is only a little better; it is still lower
than any year since the first Reagan administration in the early 1980s, back when the
enforcement wing of the agency was actually broken up. Other measures by which EPA
assesses its own enforcement don’t run as far back, yet 2017 and 2018 still vie with the lowest
years ever recorded. In 2017, EPA brought its second-lowest number of civil cases to a close,
and in 2018 its lowest, since 1994. Similarly with the civil fines levied: when you adjust for
inflation, FY 2018’s total was the lowest since 1987. Criminal cases opened and defendants
charged are the lowest in twenty-five years, and I could go on. By almost any measure, EPA is
backing off from its long-standing role as the nation’s top environmental cop.
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What’s even more troubling is that the current EPA has been curbing its ability not just to
punish but to find violators. Ever since the agency’s founding, inspections have been the front
end of the enforcement pipeline, providing unfiltered, firsthand information about whether or not
facilities are violating our environmental laws. In 2017, EPA conducted its second-lowest
number of inspections, and in 2018 the lowest, in the last 25 years, Drops in inspections over
the past two years strongly suggest that the decline in EPA enforcement has not yet hit bottom,
and that FY2019 will bring another round of historic lows.

What EPA employees have told us in the course of our interviewing project confirms the
picture suggested by EPA’s enforcement numbers. Of the hundred confidential interviews we’ve
conducted with recently retired and current EPA stafl, a quarter of these have been with eighteen
people with direct experience in enforcement, both in headquarters and in several of the
regions. Strikingly, not just those working in the enforcement division but many other
interviewees spoke of problems with enforcement —only six of our 24 most recent interviews
did not mention it. They report on the many pressures applied by the agency’s political
leadership that they see as contributing to the downturn, among other ways by explicitly urging
EPA employees to go easier on industry. Administrator Pruitt, for example, when shepherding
around trade association representatives, publicly chided some career staff for “not listening” to
them. Reportedly, EPA’s routine inspection initiatives as well as judicial referrals now have to
be approved by political leadership before they can proceed. The Trump administration has
proposed massive budget and staff cuts, which would harm enforcement efforts still further. The
challenges faced by these wings of the agency have driven an exodus of staff, seventy-three of
them from OECA alone. Taking institutional and expert knowledge with them, their unfilled
posts have made enforcement still more difficult.

At the same time, interviewees report that under the Trump administration, more of the
regulated community has become emboldened to challenge EPA enforcement and compliance
efforts. We’ve heard stories about members of the regulated community threatening inspectors
about reaching out to their bosses. An EPA housing inspector for lead paint, known to damage
children’s brains, found landlords turning more aggressive on phone calls, vocally complaining
about EPA intrusiveness or just hanging up.

EPA staff also remain deeply skeptical of the “cooperative federalism,” touted by the
political leadership as justifying less federal enforcement, though curiously not when defending
its FY2018 enforcement data. In their view what it means on the ground is simply abandoning
long-established ways EPA has backed up as well as overseen state environmental enforcement.
For instance, state agencies have long relied on EPA for expertise in overseeing large, complex
facilities like oil refineries and chemical plants and for expensive monitoring tools like infrared
cameras. Moreover, with so many state environmental agencies reeling from state-level budget
crises, and with the Trump administration proposing to slash hundreds of millions of cuts in state
environmental funding, they wonder whether the current leadership really wants the states to take
up the enforcement that EPA is progressively abandoning. EPA’s effective retreat from its
oversight and back-up role for state regulators is likely to make our nation’s environmental
protection increasingly unequal.

Despite all that is stake, EPA’s own publicity seek to whitewash the story its data
tells. With such dismal tallies for its enforcement actions, it seeks to emphasize environmental
benefits, while side-stepping comparisons with earlier years that make even these tallies look less
rosy. At best, as with the millions of pounds of waste it has handled, the results for FY2017 and
FY2018 are historically mediocre. But comparing its record of commitments to pollution
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reduction with years back to 2002 yieids a more troubling, if familiar pattern: EPA’s totals for
2017 and 2018 were the lowest and third lowest in the last sixteen years. Agency publicity also
ignores data showing benefits that have fallen off dramatically, such as the number of people
protected by EPA enforcement of the Safc Drinking Water Act. In 2005, for instance,
enforcement actions by the Bush EPA protected the drinking water of over eight million people,
sixteen times more than in this past year under Trump.

All the evidence we’ve gathered about EPA enforcement from the agency’s own data and
employees adds up to a convincing picture of where it has been headed: downward. This is not
just a bureaucratic re-shuffle; less enforcement will have real consequences for many Americans,
especially those nearest to potential environmental threats. Dwindling enforcement of the
SDWA could mean another Flint. Less enforcement under the Clean Air Act means that
Americans may breathe less healthy air putting them at increased risk of respiratory illness and
premature mortality. Less enforcement under our hazardous waste laws could mean more
exposure to toxic substances such as arsenic or mercury in our communities.

We are confronted with a sad truth: EPA is extracting its own teeth. Thereby, it is
corroding the federal commitment to protecting human health and the environment and
weakening the ability of states to do the same. Unless it faces up to its growing inadequacies
soomn, the most vulnerable of Americans will pay the steepest price. Indeed, the declines already
registering in enforcement, which show little sign of stopping, have all but ensured significant
deterioration of our nation’s public heaith and environment in the years ahead.
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Environmental Data
& Governance Initiative

February 22, 2019

EPA Enforcement Numbers in Fiscal Year 2018 in Historical
Perspective

General Method and Purpose

» This analysis compares FY 2018 énforcémerit mietrics to long-term data on EPA enforcement, giving a better
perspective on how the EPA's enforcement program under the current administration compares to previous
administrations

« The data used in the comparison are the final, énd-of-year snforcement numbers published by the EPA. The
sources for this data are listed at the end of the report. They are all available online and are easily verifiable.

« This analysis carefully attends to changes in data collection over time, through methodological notes listed with
each metric.

» The analysis takes & robust arid comprehensive approach to evaluating FY 2018 {and 2017) {o previous years. It
looks at a variety of metrics. it compares FY 2018 to averages, medians and ranges from previous years;

« in order to more clearly compare the EPA's current pragtices to previous administrations, the analysis uses FY
2016-as the endpoint for averages, medians.and ranges. in other words, these caicufations exclute FY 2017 and
2018, better to compare these years with previous administrations. When ranking FY 2018 over against other
years, however, we use 2018 as the endpoint.

s The starfing point for date ranges is determined in many cases by when the EPA began collecting the data in
question. In cases where a longer range of data was available, we mostly used 1989, the beginning of the George
H. Bush adminisfration, as the initial year. For civil case initiations, we went back to 1975, when civil enforcement

Environmental Data and Governance initiative -~ EPA Enforcement in FY 2018
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was emerging from its infancy, and for criminal data, we went back to 1984, when criminat enforcement was just
acquiring its modern shape.

Findings
Taken as a whole, the major enforcement metrics for FY 2018 - inspections, civil cases, criminal cases,
defendants, sentencing, fines, compliance costs - are some of the lowest recorded in decades, which indicates
weak enforcement. Nor do estimated environmental benefits suggest strong enforcement.
Of the major enforcement indicators, EPA’s most positive resuit for FY 2018 is its total criminal fines. However,
this number stands out not because it is so historically high but because it is not exceptionally iow, Compared to
the past three decades, it is below average and slightly above median. it's about the ninth lowest in the past 23
years.
Other major enforcement measures are some of the lowest in decades, and in some cases the lowest on
record.
Inspections are the lowest since 1994, as far back as the record goes. They are about half of the average and
median for 1994 ~ 2016.
Civil case initiations are the lowest since 1982. The most important civil case initiations, civil judicial referrais to
DOJ, are the iowest since 1976.
Civil case concjusions, measured since 1994, were the lowest on record in FY 2018. The total is about half the
average and median for 1994 - 2016.
Criminal cases opened and criminal defendants charged are the lowest in more than 25 years.
Years sentenced for criminal cases are the fourth lowest since 1990, and 62% of the average from 1984 - 2016.
Civil fines are at the lowest since 1987 - over 30 years. FY 2018 fines were just 17% of the average, and 47% of
the median, for the years 1989 - 2016.
Compiiance costs (injunctive relief) were the lowest in 16 years. FY 2018 compliance costs were 51% of the
average, and 63% of the median, of annual costs from 1994 — 2016.
Measurements of environmental benefits also suggest a weak enforcement program. Pollution reduction is about a
quarter of the average from 2002 to 2016 and 30% of the median for that period. The number of people protected
by enforcement of the Safe Drinking Water Act is the third lowest since 2002 and just 9% of the average (22% of
the median) number of people protected from 2002 ~ 2016.

Environmentai Data and Gevernance Initiative — EPA Enforcement in FY 2018



75

inspections/Evaluations {(Comparison and Graph)

Definition: Inspections and Evaluations are used to determine comphance and initiate enforcement actions.
FY 2018: 10,612

Comparison;

Average for FY 1994 - 2016 was 1,900. FY 2018 is 55% of that.

Median for FY 1994 — 2016 was 1,954, FY 2018 is 54% of that.

Range for FY 1994 ~ 2016 was 13,761 {min} to 23,231 {max). FY 2018 is out (below) that range.

Rank: FY 2018 ranks as the lowest year since 1994, or the lowest year on record.

Methadological note: 1994 appears to be the first year the EPA published total tabuiations of inspections,

EFA inspections/Bvaluations, 1994-2018

2000

50

fiey

Environmental Data and Governance [nitiative — EPA Enforcementin FY 2018
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Inspections/Evaluations (Table and Source;)

Inspections/
Evaiuations

1994 . 19,582

Y Source

National Enforrement Trends Report

1995 14,529 i National Enforcement Trends Report
1996 18211 National Enfarc?ment Trends Report
1957 18,706 h Nationa El;énr;ament Tmnd‘s‘Repon .
1898 23,391 N;ticnat E;xfarc;rr;éntTré;ads é;;lon
1998 21,847 ! Na(lona;isfurceﬁér;t Tmnds Report
20,337 : Nalicn;i Enforcement Treods Report
201 360 " National Enforcement Trends Report
: 2002 17,655 | Na;iana[ Enfu;:ement Trends Rerpuﬂ
w03 weso Nationaf Enforcement Trends Report
2004 : él,Dii Nationat Enforcement Trends Report
20058 ;721,282 ’ ) Nalit.;nai anc;cement Tve;»ds Report
wos | mat National Enforcement Trends Seport
2007 Zi,72‘{ RE Nat%un;! Enforcement Tr;nds Report
2008 19883 | Nations|Enforcement Trends Report
2009 U 19,724 Nationat Enforcement vaas Report
2010 21,012 National Enforcement \'r’snds'ﬂe’pun
2011 18,520 T ) ) E&’(;VAnnual Report 2018 ’
2012 ) 20,077 : E&C Annuat Report 2018 ’
2013“ 13,323‘ o E&CAnr;ua$ Report 2018 )
w014 a 15,832 E&C‘Am;ual Report 2018 ’
2015 0 15,731 | ’ B E&C Annual Repont 2018
2016 13,781 E&CAnaua) Report 2018
‘25117 ’ 1841 ) ‘E&éAnnuxl Report 2018
ZB]Bk : !B,Gil : E&C Annuat Report 25.‘;8

Environmental Data and Governance Initiative — EPA Enforcement in FY 2018
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Voluntary Disclosure Programs {Comparison and Graph)
Definition: This program allows companies finding they are ot of comipliance to vofuntarily disclose that o EPA and, if cértain conditions are
met, becorie eligible for reduced or completely waived penalties, EPA tounts the number of entities {companies) and the Aumber of facilities
{many of which may belong to the same-entity, as part of a large disclosure).
EY 2018

- . Facilities: 1,561, Comipanies: 565.
Comparison:
Average for FY 1997 - 2010, and 2014 2016

- Facilities: 1,122 FY 2018 is 135% of that. Companies: 433, FY 2018'(s 130% of that.
Median for FY 1997 — 2010; and 2014 =~ 2016

- Facilities: 1,021, FY 2018 is 153% of that. Companies: 448. Y 20187 126% of that.
Range for FY 1997 - 2010, and 2014 - 2016

«  Fagilities: 457 {min] to 2,294 (max}. FY 2018 is within, but at the upper end of that range:

- Companies: 185 {min} to 627 {max). FY 2018&:is within, but at the upper end of that range:
Rank:

- Facilities: FY 2018 ranks as the third highest year for the years 1997 - 2010 and 2014 ~ 2018;

‘- Cornpanies: FY 2018 ranks as the fifth highest year for the years 1597 - 2010 and 2014— 2018,

Methodological nate: We have nat been able to find data for 2011 - 2013, Data on company disclosuré inciida the eDisciosure program.

Viluntary Digclosures fiom Fachitiés and Companies 1o £F4, 19972010 and 20142018
B i

5 BB Duenpeing

Environmental Data-and Governance initiative ~ EPA Enforcement in FY 2018
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Voluntary Disclosure Programs {Table and Sources)

FY | Faciities = Companles Sources
1997 457 185 Nationai Enforcement Trends Report
L VR 200 """ National Enforcement Trands Report
we . s 260 ‘ National Enforcement Trends Report
2000 | 2190 e " Netional Enfarcemant Trends Report
000 1095 37 | National Enforcement Trands Repart
Cao2 s T Us00 National Enforcemant Trends Report
2003 614 are ! National Enfarcament Trends Report
w004 1228 e Nationsl Enforcament Trends Report
2008 1,487 627 National Enforcemant Trends Report
008 10m2 541 " National Enfarcement Trends Report
2007 1021 48 Nalionai Enforeement Trends Report
2008 | 2204 538 National Enforcement Trands Raport
008 1167 Ces " National Enforcement Trends Report
2000 1218 561 National Enforcsment Trends Report
2014 ‘ No data No data
2012 | Nodata No data
2013 . Nodata No data
2014 784 332 i £8C Anmual Hepor 2018
2015 665 w ) E&CAnnwiRepunZﬂlS
2016 931 585 E&C Annual Report 2018
2017 1,082 &7 E&LC Annual Report 2018
2018 1,561 " ees E&C Annuat Report 2018

Environmental Data and Gavernance Initiative - EPA Enforcement in FY 2018
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Civil Judicial Referrals to the DOJ {Comparison and Graph)

Definition; Lawsuits filed tn caurt. Civit judicial cases-are mareserious, and less tommon; than administrative cases. EPA refers civif judicial cases
to the DO} -Referrals to DOJ-are counted, along with administrative case nitiations, in EPA's total civil case initiations:

FY 2018: 110

Comparison:

Average for FY 1975 2016 was 258, FY 2018 is 83% of that.

Median for FY 19752016 was 261. FY 2018 is-42% of that.

Range for FY 1975 — 2016 was 25 {min} to 430.{max}.

Rank: FY 2018 ranks,-along with FY 2017, as the fowést since 1976,

Wethodological note; From 1991 to 2002, EPA gave "extra credits” to some civil case initiations {National Enforcemetit Trends Report; AUgUSt
2011, E-2}. Civil judicial referrals for 1999 to 2002 were adjusted ir the NET Report ta remove these extra credits. However, the extra credits
remain for years 1991 to 1998. The average and median therefore will be stightly higher due to the inflation from extra credits for years 1991 {o
1598, Neverthéless, this inflation does not change the fact that FY 2017-and FY 2018 civil judicial referral numbers-are extremely low by historical
standards.

EPA Civit Judinial Referraly 16 DO, 1975 2018

Eat

Environmental Data and Governance Inifiative ~ EPA Enforocement in FY 2018
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Civil Judicial Referrals to the DO! (Table and Sources)

B Civil Judiciat Referrals to DOJ Source
w75 T Nations Enfarcement Tronds Rep;:n i
1876 82 National Enforcement Trends Report |
1877 V)43 Natianat Enf;:memen;Trends RE;;H
1978 262 Nationat Enforcement Trands Repart
1979 24z National Enforcement Trends Repart :
1980 : 210 : Na“’u‘nal Enfurcer;!;;\; Trend; ;lencr("
1’98) 118 ‘ National Enforcement Trands Report
: 1982 112 National Enforcement Trends Repart
1983 185 Nationsi Enforcement Trends Report ;
1984 ¢ 251 i Nationa! £nfarcement Treénds Repart
1885 ! 275‘ Nationat Enf;urcemer\t‘rrends Repart i
1985 352 : Natignat Enforcement Trends Repart
1987 304 National Enforcement Trends Repart *
1988 372 Nationai Enforcement Tr;nd; Rep;un
{1989 ‘!64 ; National l;wfnrcemem fmnds Repn;“ :
11890 ‘ 375 Nationat Enfarcement Trends Repart
1951 395“ : N;(icnai ‘Enfur:emem Trends Report
: 1592 381 Naticnal Enforcemant Trands Report
1993 338 National Enforcement Trends Repart
1994 430 National Enforcement T}ends gep;ﬂ
1995 214 Nation;i Enforcement Trends Report :
1396 ! 285

| National Enforcement Trends Repart

Environmentat Data and Governance Initiative — EPA Enforcement in FY 2018

1997 | 426 Nationa! Enforcement Trends Report
{1998 a1 Natianal Enforcement Trends Repart
198 323 Natianal Enforcement Trends Report
$ 2000 ) * Ntonst Enfa;ce‘m‘er‘\nrandsukenn‘n,
001 ne Nations! Enforcament Trends Report

2002 252 National Enforcement Trands Report

2003 268 Nationat nforceman Trends Regart |

200 ° 265 National Enforcement Trends Rzm;l;t“

2005 259 * National Enfarcement Trends Report

2006 286 Nationat Enforcerment Trends Repart

2007 278 National Enforcement Trends Repart |

2008 20 National Enforcement Trends Repart
: 2009 T * Natonat Enforcement Trends Report |
i 2010 233 Nationsl Enforcement Trends Report
oo 139 £4C Annual Report 2011

012 178 £AC Annant Report 2012
o - 58 R Annual Report 2013
oo e E&CAnn;JaIRepcn 2014

2015 | o E&C Annual Re;;on 2018

206 s E&C Annual Report 2016
o 110 " £&¢ Annual Report 2017
: 2018 110 £8C Annusi Repert 2018
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Civil Case Initiations {Comparison and Graph)

Difinition: Civil case initiations are the total civil enforcemant eases started. They include bath administrative cases and civil judicial cases.

FY 2018: 1,838

Comparison:

Average for FY 1975 2016 was 3,261, FY 2018 15 563% of that.

Median for FY 19752016 was 3,406, FY 2018 is 54% of that,

Range for FY 1975 - 2016 was 976 {min} to 6,371 {max}.

Rank: FY 2018 ranks as the lowest year since 1982,

Methodological notes: 1) Civil case initiations are the sum of civil judicial referrals; adiinistrative penalty order tomplaints {APOCS), and.
atdministrative compliance ortlers (ACOs). Before 1994, APQCs and ACOs were iumped together as “Administrative Actions.” The saurces fisted in
the table are for data for administrative. 2} From 1996 to-2003, EPA often counted RCRA “Field Citations” separate from APOUS. Field Citations
have heen added to APQCs in this-period asnecessary to make them consistent with post-2003 data. {National Enforeement Trends Report, E-6)
3} From 1991 to 2002, EPA gave “exira credits” to some. civil case initiations {National Enforcement Trends Report, £-2}. Civil judiciat referrals for
1999 t0.2002, and administrative cases for 2001 to 2002, wére adjusted in the NET Report to remave these extra cradits, Hawever, the extra
credits remain for the other years, stightly inflating the total civil case initfations for those years as well as the overall average and median,
Nevertheless, this inflation does not change the fact that FY 2018 civil case initiations are extremely fow by historical standards.

EPA-Civil Dase inf

iong, 1975 - 2018

=

S

Envirorimiental Data and Governance Initiative = EPA Enforéerentin FY 2018
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Civil Case Initiations {Table and Sources)

B Civfnitiations Source 3,797 National Enforcement Trends Repart
w2 [ y— Raport 1559 3726 Nationst Enforcement Trands Report
wsl 3es ' EacAnnual Raport 1998 on National Enforcemant Trends Report
771 278 EACAmatRepori 1999 [y atonal Enforcement Trnds Report
1978 Cigst EBCAmnuslReport 1399 Taam National Enforcament Trends Report |
L1979 1427 : ERCAnnuaiReponi1999 2002 | 3,025 ational Enforcement Trends Report
P gac Annal Report s [ 3738 " Nationa Enforcament Trends Report
e £8C Annual Report 1955 i 2008 4156 National Enforcement Trends Report
1982 976 E£8C Annual Repost 1998 2005 | 2428 " National Enforcement Trends Report
1§sa o z,ﬁss ‘E‘E.CArmuai Report 1999 ) . 2006 6371 """« National Enfarcement Trends Repart
1984 3375 EBCAnnualRepon 1999 Twor e National Enforcemant Trends Report
1985 2985 EACAmu Rsp;ﬂ w8 2008 3,728 E&C Annual Report 2017
ises 2 escanmul Report1sss - 2009 e  ERC Al Report 2017
1987 3,498 t £AC AnnuatReport 1989 | [y s E8C Annual Repart 2017

1988 3,457 £8C Annust Report 1999 2018 3,283 ERC Amnual Repon 2017

3589 ) 4,500 KECAnnu;!Rewn;%i ‘ 52012 f 3,027 o E&cAnnuatRepcﬁﬁux7

1990 4479 © eAC Annual Report 1999 wm oam i £&C Annual Report 2017
e ams ; ‘ E&C;nnuat‘kepnn 1998 2014 “z’,’zvg T eac v népon 2017
T eom " 8¢ Annus Report 1999 2015 2378 : €AC Annual Report 2017
1993 4,146 E&C Annua] Report 1899 i 2016 2414 : E&C Annual Repont 2017

1994 3,920 Natianal Enforcaman Trends Report 2087 1,938 E&C Aonual Report 2017
05 1 Natiansl Enforcement Trends Repart | w180 1B 1 £RCAmmualReport 2018

1996 2466 Natianai Enforcement Trends Repart | ) )

Environmental Data and Governance Initiative - EPA Enforcement in FY 2018
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Civil Case Conclusions {Comparison and Graph)

Definition: Civil case coriclusions are civil enforcement cases that are brought to-an end. They may conclude with an administrative order, ora
court order; a settlement, or a consent decree.

FY 2018:1,817

Comparison:

Average for FY 1994— 2016 was 3,436, FY 2018 is'53% of that:

Median for FY 1994 — 2016 was 3,332, FY 2018 is 55% of that.

Range for FY 1994 2016 was 2,286 {min} to 6,235 {(max). FY 2018 is out of {balow] that vange.

Rank: FY 2018 ranks as the lowest year since 1994, or the lowest yearon record.

Methodological notes: 1) Civil-case conclusions are the sum-of civit judicial conclusions, final administrative penalty orders; and administrative
compliance orders, Before 1994, EPA did not track civil judicial tase contiusions. 2§ From 1994 to 2002, EPA gave “exira credits” to
Administrative Compliance Orders {Nationat Enfarceriient Trends Repert, E-4}. ACOs for 2001 to 2002 were adjusted in'the NET Report to
rermiove these extra credits: However, the extra credits rerain for the other years, slightly inflating the total ¢ivil case initiations for those yedrs
as'well as the overall average and median. Neverthaless, this inflation doas not change the fact that FY 2018 civil case initiations are extremely
low by historical standards.

46 DOnCIusitns, TI9 - 2018

B0y

et
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Civil Case Conclusions {Table and Sources)

FY - Civit Canclusions Source
994 3778 National Enforcament Trends Report
1995 . 3,15% . Natxunal‘[;fc‘r‘:emem‘rmnds Rep;n
1996 2,482 Natianat Enforcement Trends Report
1997 3442 NatianalEnforcement Trands Repart |
1998 3,219 National Enforcement Trends Report
1998 3,089 Nationa! Enforcement Trends Report |
2000 5337  National Enforcement Trends Report
2001 3431 National Enforcement Trends Report
200 2855 NotlmatEnforcoment Trands Report |
oy 3,484 National Enforcement Trends Repart |
oooaam National Enforcement Trends Report
2005 4,365 : National Enfurcer;\em Trer;d: Report
2008 6,235 National Enforcement Trends Report |
2007 3,683 E&E Annuat Repont 2017 |
2008 3666 £4C Annual Report 2017
2009 3,708 ERC Annval Repart 2017
2010 s - EC Annual Report 2017
2011 3,241 £ac Annual Report 2017
2012 3,012 £&C Annual Report 2017
2013 2,489 £4C Annust Report 2017
2014 2,286 E&C Annust Report 2017
s, 2381 ERC Annual Repart 2047
wis 259 " E&C Annual Repor 2017
2017 1,964 EBC Annual Report 2017
12018 ’ 1,Ii17 - E&;: Annuak Hev;n 2018 )

Environmentat Data and Governance initiative ~ EPA Enforcement in FY 2018
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Criminal Cases Opened, Defendants Charged, Sentences (Comparison)
Definition:

- “Cases opened” means cases started.

- “Defendants charged” means the number of individuals charged.

- "Sentences” means the tota years of incarceration to which those canvicted are sentenced.

FY 2018:
- Cases opened: 129
- Defendants charged: 105
- Sentences {years}): 73
Comparison:
Average for FY 1984 -~ 2016:
- Cases opened {308; FY 2018 is 42% of that}.
- Defendants charged (242; FY 2018 is 43% of that}.
- Sentences {118; FY 2018 is 62% of that).
Median for FY 1984 ~ 2016:
- Cases opened (278; FY 2018 is 46% of that).
- Defendants charged (234; FY 2018 is 45% of that).
- Sentences {90; FY 2018 is 81% of that).

- Cases opened in FY 2018 were the secand lowest {after FY 2017} since 1992 {aver 25 years).

- Defendants charged were the lowest since 1991 {over 25 years),
- Sentences were the fourth lowest since 1350.

Environmentat Data and Governance initiative - EPA Enforcement in FY 2018
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Criminal Cases Opened, Defendants Charged, Sentences {Table and Sources}

16

Envitohmental Data and Goverriance iitiative - EPA Enforeemant in FY 201§

Years) Source 2091 iNationat Enfarcament Trends Report
I eaCAwuaiRepon 199 ez ational Eniresmant rends Report
8 A Report 1999 20063 ationa! Enforcamant Trands Report
. E&C‘Anr&xa"Repon 109 2004 iNa\iiona; Ehturcement Tronds Rsport
38 E&ﬁ Annuat Répen 1959, 2005 National Enfarcement Trends Report
s £8C A Report 1999 2006 Natiowel Enforcement Trends Report
27‘ ) EBC Ai‘wr;u‘m ;apon és‘sg 2007 National Enforcement Trends Report.
a " EBC Annusl Report 1999 2008 Natisnal Enforcesient Trends Reporf.
80 E&C Annual aap;ﬁ 1899 2008 Nationa! Enforcement Trends Report.
Tus £8C Anounl Report 1908 010 National Enforcament Trends Report
e Al Repon 1998 oy SR AT Repor 2017
29 €8T Annual Report 1833 62"12 e Annuas R?pc; 2017
% E&C Annual Report 1938 2013 E&CAnmial Report 2017
- €5C Annuat Resort 1959 :;gom £RC Al Reert 2017
196 £8C Anous! Repart 1999 Lzis £4C Arust Répart 2017
73 Nations! En‘fm;;r;»‘::\;\tuT;énds %eéo:( (e ERCAnus! Report 2017
208 Nationat Enforsement Trends Reporti f}fm i £8C Annual Report 2017 :
& Nationsl Sforcement Trends Report. St £8C Anmual Regork 2018
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Civil Fines (Comparison and Graph)

Definitign: Penaities imposed as a result of civil judicial cases or administrative cases, in dollars,

EY 2018: $69,474,000

Comparison {using real 2018 doliars):

Average for FY 1989 — 2016 was $401,796,593. FY 2018 is 17% of that,

Median for FY 1989 —- 2016 was $148,227,984. FY 2018 is 47% of that.

Range for FY 1989 - 2016 was $71,387,181 {min} to $6,057,779,690 {max}.

Rank: FY 2018 ranks as the fowest year since 1987 {over 30 years).

Methodological notes: These penalties sum up the fines from both civil judicial cases and administrative cases. Following EPA’s FY 2018 report,
we used the CP! to deflate prices and made 2018 the base year. CP| deflator table and source fisted at the end of this document.

EPA Civil Fines (2018 Dolfars), 198% - 2018
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Civil Fines (Table and Sources)

FY  Civit {Nominal) Civil (Reat 2018 5).
1988 :
1988

1990
1991
1992

1993

1804
1995,
11996

1997

1888

1989

2000
2001
2002

836,909,521

$35,251,946

$61,289,667

§73,104,128
ks7‘a,733,331ﬂ
$15,130.414 -
$113,656,871
s708s0az8 |
$96,250,820

$95,145,101

$91,573,293
3166,721,578

$94,110,267

$125.465,421

$89,675,575

$78,345.216
§71,387,181

$117,752,597
§134,779,429

$140,915,827
$200,074,783
$182,577,840

$116,753,762

$154,042,508

$148,857 326
$141071,748

$251,290,.248

$122,852,014
$177.895,231

$125,170,454

Source

Nationat Enforcement Trends Report

 National Enforcemant Trends Report |
+ Nationat Enfoscement Trends Raport .

Nationa! Enforcement Trends Repart |

Naticnal Enfercement Trends Report

+ Nationat Enforcement Trends Report -

Nationat Enforcement Trends Report

| Natienat Enforcement Trends Report

Nationat Enfercement Trends Report

i Nationat Enforcement Trends Repart

Netionat Enforcement Trends Repart
National Enforcement Trends Report

Nationat Enforcement Trends Report

National Enforcement Trends Report |

iational Enforcement Trends Report :
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$69,474,000

369,474,000

2003 $96634,431 | $131.876.163 : National Enforcement Trends Report ©
2004 5145\550,';370;1 " s107.068.500 tNx;ik:;nsl Enforcement Trends Report |
2005 $163937.047 | $197.824578  ‘National Enforcement 1"rer‘vds‘Rapo‘rtj
2006 $123814.786 | 3154220037 “:,Nsim;a! Enforcement Trands Repo
2007 570457 452 $85,341,516 iNauonal Enforcement Trends Repor
2008, $126,553343  $147598.641 | National Enforcement Trends Repart
2009' $90,106,246 $105,464,596 TNanona! érﬁﬁfément Trends Report |
120107 $103,607,965 | $119311.944 | National Enforcement Trends Reponj
20m 8152271801 | $169.985,928 " 86 Annual Repot 2011
12012° $207,661.881 | $227,010,467 E&C Annusl Report 2012
2019$1,148,000,000 $1,287.442.268 E&C Arnual Report 2013

2014 $100000,000 $106,070475 ERC Annual Report 2014
2015 3205000000 - $217.186,679 E&C Annual Repart 2015
2oxs‘s5‘7§u,oon.ooo: $6,067,779,680 | £ Annual Report 2016
2047 $1,632,000000, $1,671,861,227 . E&C Annual Report 2017
‘zma\ Y ) Esc Annuas R;pcn 2015
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Criminal Fines (Comparison and Graph)

Definition: Penaities imposed as a resuit of criminal cases, in doHars.

FY 2018: $86,294,000

Comparisan {using real 2018 dollars):

Average for FY 1989 ~ 2016 was $150,018,465. FY 2018 is 58% of that.

Median for FY 1589 — 2016 was $81,803,663. FY 2018 is 105% of that.

Range for FY 1989 - 2016 was $10,592,446 {min} to $1,616,867,061 {max}.

Rank: FY 2018 ranks as the ninth iowest since 1995 {23 years} —in other words, it is close to the middle of the distribution.

Methodological notes: Following EPA’s FY 2018 report, we used the CP} to deflate prices and made 2018 the base year. CPl deflator table and
source listed at the end of this document.

EPA Criminal Flnes (2018 Doliars), 1989 - 2018
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Criminal Fines {Table and Sources)

FY

{ Criminat Fines | Criminat Fines |

1989 |

1980 |

1891
: 1992
19§3
1694

1095

{Nomina!)
11,601,241

5,513,318

14,120,387

62,695,400

28,700,000

T 36,812,000

1996 ©

1897

1998

1999

2000

2001 |

2002 |

23,221,100
76,660,900
168,262,696
92600711

61,552,874
121,974,488
94,726,283

62,252,318

{Real 2018 §)
$23,499,188
$10,592,446

$26,033,245

 $112,568,317

551,611,612
$62,373,488

$38,261,029

$122,890,176

$264,848,101
) $142,962,627
E $92,776,255
$177,886.712
$134,315,744

$86,892 578

Source

:National Enforcemant Trands Report

Nationel Enforcement Trends Repart

 National Enturcemamfrenas Repart!
National Enforcement Trends Report
 Nationa! Erforcement Trends Repor
;Nananal En!urc;ment Trends p{eﬁor\

National Enforcemert Trends Report

ational Enforcement Trends Repart

: National Enforcement Trends Repon'
:Nanon;:l Enforcemsnt Trends Repnn‘
: Nationat Enforcement Trends Repart!
| National Enforcement Trends. Repcmk

National Enforcement Trends Report

Natione! Enforcement Trends Report

90
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2009 | 70,425,447 | $98,110,450 iNaucnal Enforcement Trends Report.
2004 | 48,437,486 © 564,388,522 |National Enforcement Trends R(’apénk
D205 101296851 | $130229.324 Nationa Enforcement Trends Report
2006 Coaseiss 953757784 Nationsl Enforcoment Trends Reﬁun
2007 63344186 | $76.714.5648 :National Enforcement Trends Report
2008 saaeEw | $73962632 ‘ National Enforcement Trends Report
2008 © 95854745 | $111.950361 |National Enforcement Tronds Répcn
2010 4D809E07 . $45764852  Nationat Enforcoment Trends Report
2011 95000000 | SIO71602 . EAG Annual Repon 2014
2012 44000000 | 548,122,600 E&C Annual Report 2012

2015 | 1,500,000000 | §1616,867.051  E&C Annual Report 2013

2014 63000000 | $65824389 | E&G Annual Repart2014
2015 200000000 | $211869,443 E8C Anusl Repant 2015

2016 | 207000000 | S216.573.474 E£&C Annual Raport 2016
2017 2877.000000 $3,049,712,545 E&C Annuel Report 2017

16 86204000 $86.204.000 £8C Anusl Report 2016
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Compliance Costs {Comparison and Graph)

Definition; Also known as injunctive relief. The estimated costs for a violator to come inta compliance as a result of civil enforcement actions, in
dotlars.

FY.2018: $3,948,336,000

Comparison {using real 2018 dollars):

Average for FY 1994 — 2016 was $7,735,031,245, FY¥ 2018 is 51% of that,

Median for FY 1994 — 2016 was $6,345,194,240. FY 2018 is 63% of that.

Range for FY 1994 — 2016 was $1,253,840,621 {min) to $21,210,341,470 {max}.

Rank: FY 2018 was the lowest since 2003 (15 years), and the third lowest since 1999 {20 years),

Methodolegical notes: Foliowing EPA’s FY 2018 report, we used the CPi to deflate prices and made 2018 the base year. CP1 deflator table and
source listed at the end of this document.

Environmental Data and Governance Initiative ~ EPA Enforcement in FY 2018
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EPA Compliance Costs (Injunctive Relief), 1994 - 2018
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Compliance Costs (Table and Sources)

FY

1994

1996

1996

1997

1998

1999

2000
2001
2002
2003

2004

2005

Compliance
(Nominat)

$740,600,000

3906 637,052

81,429,849,730

$1,800,323,837
$1,976,759,053
$3,424223733
$1,562,824,364
$4,453,961,458
5‘3,936_592,345
52,675,745,754
$4,792,778,206

$10,168,867,426

Compliance (Reat
20188
$1,263,840,621
$1.483,851,117
$2.268,370,148
$2,862,161,476
$3.045,.264,022
$5.161143,751
52,278,955.503
$6,315,194,240

) $5.494,891,832
$3,828 660,129
$6,371,096,649

$13,076,651,185

Source
E&C Annual Rapart 1994

E&C Annuat Report 1995

Nationat Enforcement Trends Report

National Enforcement Trends Report

Nationat Enforcement Trands Reporl

Nationa! Enfarcament Trends Repart
National Enforcemant Trends Report

{ National Enforcement Trends Raport ©

National Enforcemant Trends Report

National Enfarcement Trends Report
Netionat Enforcement Trends Report |

National Enforcement Trends Repart |

12008

2007

2008

2009

2010

‘2011

2012

2013

2014

2015

2016

2017

2018
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$4,820,926,719
$10.548,091,429
$11,719,063,597
$5,320,414.756

$12,121,647,726
$19,000,000,000

$8,135,543,769

$7,300,600,000

$9,738,000,000
$7,300,000,000
$13,700,000,000
$20,000,000,000

$3,848,338,000

$6,140.570,675

$12,774,584,446
$13,667,895,490

$6,227,333,224

$13.9568,039,884

1 $21,210,341,470

$9,991,545,80%
$7,868,753.002
§10,320,142,868

$7,733,954,652

$14,333,606,520

$20,488,495,431

$2,948,336,000

21

Nationa! Erforcement Trands Report ;

: Nationai Enforcament Trends Report

Nationaf Enforcament Trends Report
National Enforcement Trands Rept‘m‘
Nationaf Enforcsment Trends Report
E&C Annuat Report 2011 :
£&C Annual Report 02
E£&C Annual Rep&&kém‘a
E&C Annual Report 2014
E&G Annual Répo& w15
E&C Annual Report 2016
E&C Annual Report 2017

E&G Annuel Report 2018
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Estimated Pollution Reduction {Comparison and Graph)
Definition: Estimated benefits from enforcement actions in 2018. Commitments to reduce, treat, or eliminate pollution {air, toxics, and water}.
FY 2018: 268 mitlion pounds
Comparison:
Average

- FY 2002 - 2016 was 1,158 milfion pounds. FY 2018 is 23% of that.

- FY 2012 -2016 was 969 million pounds. FY 2018 is 28% of that.
Median

- FY 2002~ 2016 was 890 million pounds. FY 2018 is 30%.

- FY 2012 - 2016 was 533 miition pounds. FY 2018 is 50% of that.
Range

- FY 2002~ 2016 was 260 miffion pounds {min) to 3,931 million pounds (max]}.

- FY 2012~ 2016 was 324 million pounds {min) to 2,195 million pounds {max}
Rank: FY 2018 was the third lowest since 2002 {2017 was the lowest), and the second lowest since 2012 {2017 was the lowest).
Methodological notes: EPA began collecting data on poftution in the 19903, but its cusrent method for calculating poltution reduction extends
back only to 2002 (“Fiscal Year 2012 EPA Enforcement & Compliance Annual Resuits,” December 17, 2012, page 3). EPA’s “Fiscal Year 2018 EPA
Enforcement and Compliance Annuat Results” document states that “Starting in FY 2012, EPA changed the way it stores environmental benefit
information in the ICIS data system, Therefore, data are not comparabie for years prior to FY 2012, However, this data problem has not been
noted in any previous annual report. The FY 2017 report from OECA compares numbers back to 2008, As noted above, the report from FY 2012
does not state that a new method of storing data has been initiated, but that the method current in 2012 was consistent back to 2002. in this
analysis, we have included analysis from 2002 — 2016 {in addition to 2012 - 2016), just as previous EPA reports have done. Note also that FY
2012 pollution reduction is listed as 751,56 million pounds in the FY 2018 report, However, every annual report befare this has listed this year as
having a poliution reduction of about 2,195 milfion pounds. We have corrected this apparent error in our data.

Environmental Data and Gavernance Initiative ~ EPA Enforcement in FYY 2018
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Estimated Hazardous Waste Reduction {Comparison}
Definition: Estimated benefits from enforcement actions in 2018. Hazardous waste {and starting in 2016 non-hazardous waste) treated,
minimized, ar properly disposed.
FY 2018: 541 million pounds
Average

- FY 2008 ~ 2016 was 10,033 million pounds. FY 2018 is 5% of that.

- FY 20122016 was 13,532 million pounds, FY 2018 is 4% of that.
Median

- FY 2008 - 2016 was 3,563 mition pounds. FY 2018 is 15% of that.

- FY 2012 -2016 was 711 milion pounds. FY 2018 is 76% of that.
Range

- FY 2008 — 2016 was 148 miltion pounds (min) to 61,900 milfion pounds {max).

- FY 20122016 was 148 mition pounds {min) to 61,900 miliion pounds {max)
Rank: FY 2018 was the fourth iowest since both 2008 and since 2012. {2017 was the second lowest).
Methodological notes; EPA began collecting data on hazardous waste reduction in 2008. EPA's "Fiscal Year 2018 EPA Enforcement and
Compliance Annual Results” document states that “Starting in FY 2012, EPA changed the way it stores environmental benefit information in the
ICIS data system, Therefore, data are not comparabie for years prior to FY 2012.” However, this data probiem has not been noted in any
previous annual report, The FY 2017 report from OECA compares numbers back to 2008. The only specified change in data cofiection, noted in
the FY 2018 reponrt, is that, in 2016, EPA began inciuding non-hazardous waste in its estimates. Thus, numbers for 2016 - 2018 may be inflated
compared to previous years. in this analysis, we have included analysis from 2008 - 2016 {in addition ta 2012 — 2016}, just as previous EPA
reports have done.

Environmental Data and Governance Initiative ~ EPA Enforcement in FY 2018
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Estimated Pollution & Hazardous Waste Reductions (Comparison)
Definition: See above,
FY 2018: 809 million pounds
Comparisan:
Average
~  FY 2008+ 2016 was 11,438 million pounds. FY 2018 is 7% of that.
- FY 2012 ~ 2016 was 14,501 miflion pounds. FY 2018 is 6% of that.
Median
- FY 2008 - 2016 was 5,395 million pounds. FY 2018 is 15% of that.
- FY 2012 - 2016 was 1,424 million pounds. F¥ 2018 is 57% of that.
Range
- FY 2008 ~ 2016 was 1,068 miilion pounds {min} to 62,224 million pounds {max}.
- FY 2012 - 2016 was 1,068 miltion pounds {min} to 62,224 million pounds {max}.
Rank: FY 2018 was the second Jowest (FY 2017 was the lowest) since 2008, or the second lowest on record.
Methodological notes: EPA has recently combined poliution and hazardous waste reduction numbers in reports, press releases, hearings and
comments to the press. We have therefore also analyzed these numbers together. See above for methodological notes ahout these measures,

Environmentat Data and Governance Initiative — EPA Enforcement in FY 2018
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Pollution & Hazardous Waste Reduction {Graphs)

EPAE: 1 Poliutic eduction from Enforcament Actions, 2002-2018
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Estimated Pollution and Hazardous Waste Reduction {Tables and Sources})

Paltution Hazardous Pollution +

FY - {Millions of | Waste (Miillions : Hazardous Waste Sources
. Pounds) | ofPounds) _(Millions of Pounds)
2002 ; 260 H E&C Annual Report 2003
2003 800 o o ) ‘E‘&C Annué) Report 2003
2004 1,000 B E&C Annuat Reporl 2008
2005 1,100 . : i E&C Annus! Report 2008
2006 : 860 H ) H ME&C Annu;i Report 2008
2607 ‘971‘ - ‘ h ) ‘ N E&C Ann\;sl Report 2017
2008 : 3,931 i 6,542 10,473 B E&é Annuai Rapont 5‘017
2008 8§74 i 778 ) 1,363 E&C Annual Report 2017
2010 ‘1,456 : 11,751 13,217 7 E&C Anr;ual Report 2017
2011 1832 ) H 3,563 H o 5,395 : E&C Annual Repert 2017
2012 2,195 4,368 8,563 : E&C Annual Repor! 2017
12013 ! 1‘276 ! 148 B 1,424 B " ) E&C Annual Repnﬁ 2017
2014 : 515 711 ) 1,226 E&C Annual Repor 2017
201‘5‘ ) 533‘ o 535 ‘ 1,058“ ) ) E&b Annuai Report 2017
2016 ¢ 3£4 61,900‘ ) ,‘ 52.&24 E&C‘Annual Rep!;m 2057
2017 297 245 482 : E&C Annuat Report 2817
2018 268 B : 541 ) 809 EAC Annuat Reparl 2098

Environmental Data and Governance initiative ~ EPA Enforcement in FY 2018
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Clean-ups of Contaminated Soil & Water {Comparison)
Definition; These are the estimated benefits from enforcement actions taken in 2018. Volume of contaminated saif and water to be cleaned up.
FY 2018: Soil: 27,496 cubic yards. Water: 217,088 cubic yards.
Comparison:
Average

- Soil: FY 2012 ~ 2016 was 55,000 cubic yards. FY 2018 is 50% of that.

- Water: FY 2012 — 2016 was 404,200 cubic yards. FY 2018 is 54% of that.
Median

- Soil: FY 2012 - 2016 was 37,000 cubic yards. FY 2018 is 74% of that.

- Water: FY 2012 -~ 2016 was 277,000 cubic yards. FY 2018 is 78% of that.
Range

- Soil: F¥ 2012 - 2016 was 15,000 cubic yards {min} ta 140,000 cubic yards {max}.

- Water: FY 2012 ~ 2016 was 29,000 cubic yards (min} ta 855,000 cubic yards {max)
Rank: Both soil and water cleanup are in the middte of the distribution since 2012.
Methodological notes: EPA’s “Fiscal Year 2018 EPA Enforcement and Compliance Annual Results” document states that “Starting in FY 2012,
EPA changed the way it stores environmentaf benefit information in the ICIS data system. Therefore, data are not comparabie for years prior to
FY 2012." Previous reports have not claimed this problem, but in the interest of space we have confined our analysis to the 2012-2016 period,
while including the full data back to 2004 in our table.

Environmental Data and Governance Initiative — EPA Enforcement in FY 2018
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Clean-ups of Contaminated Soil & Water {Table and Sources})

re.

P Contaminatea Cnrm:;n‘ma‘  Sources
2000 3400 9500 National Enforosment Trends Report
2005 28200 1500,000 National Enforcament Trends Report
2005 15000 100000  Natonal Enforcement Trends Report
2007 79,000 1.400,000 | National Enforcement Trands Report
208 100,000 255,000 National Enforcament Trends Report
009 28700 431000 National Enforcement Trends Report
2010 9000 107000 Natonal Enforcement Trends Repor
2011 33,000 900,000 E&C Annual Report 2011
2012 140000 - 277000 . EAG Annusl Report 2017
20130 65,000 666,000 E&C Annual Repart 2017
014 15000 855000 E&C Annual Report 2017
2015 37,000 29,000 E&C Annual Report 2017
s 17000 174,000 £&C Annual Report 2017
2017 21000 412,000  E&C Annual Report 2017
2018 274%  © 217088 EAC Annual Report 2018

Environmental Data and Governance Initiative — EPA Enforcement in FY 2018
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Drinking Water Protection by Population (Comparison)
Definition; These are the estimated benefits from enforcement actions taken in 2018. People protected by Safe Drinking Water Act
Enforcement.
EY 2018: 505,000 people.
Comparison;
Average

- FY 2002~ 2016 was 5,716,000. FY 2018 is 9% of that of that.

- FY 2012 - 2016 was 8,627,000. FY 2018 is 6% of that.
Median

- FY 2002 — 2016 was 2,300,000. FY 2018 is 22% of that.

- FY 2012 - 2016 was 1,000,000, FY 2018 is 51% of that.
Range

- FY 2002 - 2016 was 350,000 {min} to 38,785,000 {max}.

- FY 2012 ~ 2016 was 650,000 {min} to 38,785,000 {max}
Rank: FY 2018 was the second lowest, after FY 2017, since 2012, it was the third lowest (FY 2017 the second fowest) since 2002.
Methodological notes: EPA began coliecting data on drinking water protection in 2002. EPA’s “Fiscal Year 2018 EPA Enforcement and
Compliance Annual Results” document states that “Starting in FY 2012, EPA changed the way it stores environmental benefit information in the
1C!S data system, Therefore, data are not comparable for years priar to FY 2012,” However, this data problem has not been noted in any
previous annuai report. in this analysis, we have included analysis from 2008 - 2016 {in addition to 2012 — 2016).

Environmentat Data and Governance initiative — EPA Enforcement in FY 2018
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Drinking Water Protection by Population (Graph, Table and Sources)

FY

2002

2003

2004
2005 :

2006

2007

2008

2008

SHOR.

Rl

ople

Pe

Protected by

SDWA
3,150,000
2,000,000
4,000,000
8,200,000
7600000
6,700,000
4.000.000

2,300,000

Pauple Protect

} by EPA:

Sources

E&C Annual Reporl 2002
National Enfoccament Trands Report
National Enforcement Trands Repart
Nationat Enfarcement Trends Report
National Enforcement Trends Report
National Entarcement Trends Report

‘Nationat Enforcement Trends Raport

National Enfarcement Trends Report

+28,785,000

Safe Drinking Water Enforcament, 261

2010
2011
2012
2013
2014
2016
2016
2017

2018
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02-2018

7,300,000
350,000
10,000,000
1,000,000
835,000
1,850.006
650‘000
416,000

505,000

Natiorial Enforcamant Trends Report
E&C Annuat Repart 2011
£8C Annust Report 2012
E&C Annuai Report 2013
E&C Annuel Report 2014
E&C Annual Report 2015
E&C Annual Report 2016
E&C Annuat Report 2017

E&C Annual Report 2018
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Consumer Price index {Table, Sources, Methods)
Source: Bureau of Labor Statistics, “Historical Consumer Price Index for Alt Urban Consumers (CPI-U): U.S. city average, all items, by month,”
available at: https://www.bis.gov/cpi/tables/supplemental-files/histarical-cpi-y.201812 pdf.
Method: Prices were deflated, then muitiplied by the 2018 deflator to convert prices into 2018 terms,
Year CPIDeflator,. Year = CPlUefiator

198  0s¢ | 0 . 472
981 0 o%s 200 L oam
1982 Oses 002 1 179
1083 085 . 003

1884 | 1.'039 2004 ¢

185 | 1076 2005 |

186 10% . 2005 |

1987 1136 . 2007 | 207342
1588 1183 -0 2008 235303
1989 124 09 | 2e87
1990 1307 | 2010 . 28036
1991 4362 o W01 L 220939
182 . daos o012 229584
993 gas a0 0 293
190 ndsz 20 | 236736
wes 13 - 01 | 2sjow
199 | 1s9 | 16 | 240007
w97 | 1608 w17 24512
w8 i@ o L 25007
1939 1.666

Environmentat Data and Governance initiative - EPA Enforcement in FY 2018
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Sources

All reports authored by EPA's Office of Enforcement and Compliance Assurance (OECA).

All documents accessible on the web as of February 22, 2019.

Annual reports for enforcement and compliance are listed as “E&C Annual Report XXXX" in the tables above. The actual report tities
vary from year to year, so these are also given below,

“National Enforcement Trends (NETs) Report,” {August 2011}, available at
https:/Aweb.archive.orgiweb/201206 1902322 1/http:/Awww.epa. govicompliancefresources/reportsinetsi/nets. pdf.

{This document contains long-term trends as well as data on EPA’s data ion).

E&C Annuai Report 2018 (“Enforcement Annual Resuits for Fiscal Year 20187}, available at
hitps:/Awww.epa.govienforcement/enforcement-annual-results-fiscal-year-2018.

E&C Annual Report 2017 ("Enforcement Annual Resuits for Fiscal Year 20177}, available at
https:/Avww.epa.gov/enforcement/enforcement-annual-results-fiscal-year-2017.

E&C Annual Report 2016 {*Enforcement Annual Resuits for Fiscal Year 2016"), avaifable at
https://archive.epa.gov/epa/enforcement/enforcement-annual-resulis-fiscal-year-2016 htmi.

E&C Annual Report 2015 (*Enforcement Annual Results for Fiscal Year {(FY) 2015"), availabie at
https:/farchive.epa.goviepa’sites/productiorvfiles/2017-01/documentsienforcement_annual_resuits_for_fiscal_year_fy_2015.pdf.
E&C Annual Report 2014 (*Enforcement Annual Results for Fiscal Year (FY) 2014"), available at

https:/archive. epa.govienforcement/annual-resultsiweb/pdffEnforcementAnnualResuitsforFiscalYear20 14EnforcementUSEPA. pdf.
E&C Annual Report 2013 (*Enforcement Annual Results for Fiscal Year (FY) 2013"}, available at
https:#/archive.epa.gov/enforcement/annual-resuitsiweb/pdf/eoy2013.pdf.

E&C Annual Report 2012 (“Enforcement Annual Resuits for Fiscal Year 2012"), available at hitps://archive.epa.gov/enforcement/annual-
resultsiweb/pdffeoy2012.pdf.

E&C Annual Report 2011 (*Compliance and Enforcement Annual Results 2011 Fiscai Year’), available at
https://archive.epa.govienforcement/annual-resultsiveb/pdfleoy201 1. pdf.

E&C Annuat Report 2008 {“Compliance and Enforcement Annual Results FY2008"), available at
https:/farchive.epa.gov/enforcement/annual-resultsAiveb/pdfeoy2008. pdf.

E&C Annuat Report 2003 {(“Compliance and Enforcement Annual Resulis — FY2003"), available at
https://archive.epa.govienforcement/annual-resultsiweb/pdi/eoy2003. pdf.

ES&C Annual Report 2002 (*Compliance and Enforcement Annual Resutis ~ FY2002"), available at
https://archive.epa.gov/enforcement/annual-resultsiweb/pdf/eoy2002.pdf.

E&C Annual Report 1999 ("Compliance and Enforcement Annual Resuits - FY19997), available at
https:/farchive.epa.gov/enforcement/annual-resultsiweb/pdffeoy 1999. pdf.

E&C Annual Report 1995 ("Enforcement and Compliance Assurance Accomplishments Report, FY 19957), avaifable at
https://nepis.epa.gov/Exe/ZyPDF.cgif500007JK. PDF ?Dockey=500007JK PDF.

E&C Annuai Report 1994 {"Enforcement and Compfiance Assurance Accomplishments Report: FY 19947), available at
htips://Mnepis.epa.goviExe/ZyPDF .cgi/500006 TW. PDF?Dockey=500006 TW.PDF.
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Ms. DEGETTE. Thank you.
Mr. BUCKHEIT. Chair DeGette
Ms. DEGETTE. Hang on. Mr. Buckheit——

Mr. BUCKHEIT. Yes.

Ms. DEGETTE [continuing]. For 5 minutes. Thank you.

STATEMENT OF BRUCE C. BUCKHEIT

Mr. BUCKHEIT. Thank you Chair DeGette, Ranking Member
Guthrie, and Members for inviting me here today.

I have been involved in Clean Air Act enforcement issues in a va-
riety of roles since 1984. I would like to focus my remarks this
morning on the recent policy statements of the Enforcement Office
and advise the committee of what I think that portrays.

Overall in my—and so I would ask that my written testimony be
submitted for the record.

Ms. DEGETTE. Without objection, all the witnesses’ testimony
will be part of the record.

Mr. BUCKHEIT. Thank you.

Overall, the broad decline in the air enforcement metrics, in my
view, is neither surprising nor accidental. This view is based on my
years of experience in this area, including my personal interactions
on many of these same air enforcement issues with Acting Admin-
istrator Wheeler and Assistant Administrator Wehrum in the 1998
to 2003 time frame. It is also based on recent Agency public state-
ments, rulemaking proposals, and revised enforcement policies. No-
tably, these new enforcement policies are devoid of any measures
to deter future violations of the Act.

The administration’s push to exit the enforcement arena ignores
the history of air pollution control. Prior to the 1970s, States were
primarily responsible for air pollution control. Federal authority
over air pollution was either entirely missing or merely advisory.
Over time, however, it became clear that deferring to the States did
not work and so Congress adopted the 1970 Clean Air Act to end
the race to the bottom among States. The CAA provides that once
EPA has provided 30 days’ notice to a State, EPA may enforce as
appropriate.

Enforcement policies that manage the Federal, State, and local
roles have been developed over the years and worked well but this
does not mean that EPA and State program managers must always
agree. EPA has a job to do and many States do not have the polit-
ical will to force their companies to retrofit with expensive pollu-
tion controls. This fact is documented by years of State enforce-
ment records. There is no reason to believe that EPA’s ceding near
total enforcement authority to the States will alter the value that
the different States place on environmental enforcement.

EPA has now declared mission accomplished and deprioritized
new air enforcement in what’s called large emitting sectors. It has
also likely walked away from ongoing investigations commenced
under the previous administrations.

While EPA says that it will complete the ongoing enforcement
cases, that is to say matters that have already been referred to the
Justice Department, it does not commit to complete the ongoing en-
forcement investigations in these sectors that were commenced
under the Obama administration.
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EPA justifies abandoning the utility sector because emissions
have declined as a result of enforcement actions taken against
some companies years ago and subsequent EPA regulations. How-
ever, the EPA investigations during my tenure, and more recent in-
vestigations in the last few years, each show substantial non-
compliance within the sector and this is the single largest polluting
sector, on a unit-by-unit basis, in the country. This is where the
money is.

This sector also has a fairly substantial percentage of units that
are not well controlled. My recollection is is that about a quarter
of the plants don’t have full on SO2 controls and half or more are
not fully controlled for nitrogen oxides.

EPA says that it is done with the other sectors because it has,
quote, “required controls or commenced investigations at” 90 per-
cent or more of the facilities in those sectors. However, commencing
an investigation is not the same thing as completing an enforce-
ment action.

As it abandons the existing sectors, EPA does not identify any
other large emitting industrial sectors to replace them. You heard
earlier about targeting. Well there is no targeting in EPA’s new
plan. To say that you are going to target nonattainment areas pro-
vides no guidance at all. Where and how are you going to reduce
emissions within the nonattainment areas?

Several months before I left EPA, senior management had ad-
vised me that on a forward-looking basis we would not be enforcing
the rules as they were on the books but as EPA intended them to
be and had proposed them to be under change regulations. We now
see the administration again seeking to change the New Source Re-
view rules and I strongly suspect that what enforcement decisions
are being made are being made on the basis of what they would
like the new rules to be.

Thank you.

[The prepared statement of Mr. Buckheit follows:]
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Written Testimony

Bruce C. Buckheit, former Director, Air Enforcement Division, U.S. Environmental Protection
Agency Before the Oversight and Investigations Subcommittee of the U.S. House Committee on
Energy and Commerce

“EPA’s Enforcement Program: Taking the Environmental Cop Off the Beat”
February 26, 2019

Chairman DeGette, Ranking Member Guthrie, and distinguished members of the
Subcommittee, thank you very much for inviting me to participate in today’s hearing. My name
is Bruce Buckheit. | served in the Federal government’s efforts to manage environment and
safety issues starting in the Ford Administration and continuing into the Administration of
President George W. Bush {Bush II}). From 1984, when i filed my first action on behalf of EPA to
enforce a New Source Review (NSR) violation, until my retirement in 2003 | was directly
involved in the administration and enforcement of the Clean Air Act. During this period | served
as a Senjor Counsel in the Environmental Enforcement Section of the Department of Justice
(DQJ), then as Deputy Director and then Director of the Air Enforcement Division at the
Environmental Protection Agency. Upon my retirement | served for four years as a member of
the Virginia Air Pollution Control Board, which oversees the rulemaking, permitting and
enforcement activities of the Virginia Department of Environmental Quality. Since my federal
retirement | have also provided research and consulting services to a variety of corporations,
state and Federal agencies, tribes and non-governmental organizations, principally in the areas
of energy and air poliution management. In recent years | have also addressed these issues in a
number of foreign countries including Armenia, Australia, the European Union, India, Israel,
Indonesia, the Philippines, Kosovo, Myanmar, and Viet Nam. | appear today on my own behalf
and without compensation.

I understand that others on this panel will discuss the EPA enforcement data that
demonstrates that there has been an historic decline in enforcement of our environmental
statutes across the board. In my testimony today | hope to provide context to the objective
enforcement data for the Clean Air Act in particular, “decode” some of the bureaucratic

phrases in key policy documents and generally assist the Committee in its efforts to understand
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the current effectiveness of clean air law enforcement and recent Federal air enforcement
policies and programs.

Each of the different metrics for activities and outcomes for civil enforcement of the
Clean Air Act reveals a different aspect of a mosaic that, overall, represents the overall
program. My review of all of the relevant metrics shows that the air enforcement program has
been substantially cut back from my time at EPA. Based on my personal interactions on these
issues with Administrator Wheeler and Assistant Administrator Wehrum in the 1998-2003
timeframe, the more recent public statements of senior Administration officials, including the
President, agency rulemaking proposals to roll back key Clean Air Act provisions and published
Administration enforcement policies this decline is neither surprising nor accidental. Notably,
these policies are devoid of any measures to deter future violations of the Clean Air Act. Until
and unless the Administration fundamentally alters these policies the full measure of public
health protection intended by the Clean Air Act under the Clean Air Act will not be provided.
CLEAN AR ACT ENFORCEMENT AUTHORITIES PROVIDED BY CONGRESS

The Administration’s push for a new “Federalism” to diminish or eliminate EPA’s role in
controlling air pollution and return air poliution control responsibility to states ignores the
history of air pollution control that led to the adoption of the 1970 CAA in the first place.
Precedent for regulating pollution under the common law and by regulation dates back to the
1600s. Modern air pollution regulation can fairly be traced to the California Air Pollution
Control Act of 1947, and the Air Pollution Contro! Act of 1955, Federal authority under the
latter statute was merely advisory to the States and contained no provisions to actively address
air pollution. This approach was attempted for fifteen years before being declared a failure.
To fix this and create some measure of an effective program Congress adopted the 1970 Clean
Air Act {CAA). The CAA was intended (1) to end the “race to the bottom” among states
competing for industrial development; {2) to improve air quality in unhealthy areas so as to
meet minimum health based standards known as “NAAQS” and (3} to ensure that air quality in
“clean” areas is not improperly degraded. While maintaining the role of the state in
determining where to achieve emission reductions needed to achieve the NAAQS, Congress

specifically assigned to EPA the obligation to set emission limits for the largest categories of
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pollutants, including hazardous air poliutants, and to enforce any requirement issued by either
EPA or the state. With respect to enforcement the CAA provides that

“whenever the Administrator finds that any person has violated or is in violation
of any requirement of ony applicable plan or permit, the Administrator shall notify
The person and the state in which the plan applies of such finding. At any time after the
expirotion of 30 days following the date on which such notice is issued, the
Administrator may” [take odministrative or judicial enforcement action].
Thus, while EPA must forebear for a short period of time to permit the state to take
appropriate enforcement action, once the state has had that opportunity that the agency
should otherwise act as appropriate. EPA and State and local air poliution authorities have over
the years worked out procedures to balance the needs and responsibilities of state and local
authorities with EPA’s fundamental oversight and enforcement responsibilities. The current
administration has adopted revisions to those earlier policies that will take us back toward
those ineffective pre-1970 programs.
EPA’s NEW POLICIES PROMOTE LESS EFFECTIVE REGULATION OF AIR POLLUTION:
1. EPA HAS DE-PRIORITIZED NEW CAA ENFORCEMENT ACTIONS IN LARGE EMITTING SECTORS

In an attempt to maintain an enforcement “presence” in the very large numbers and
types of facilities that emit significant air pollution with limited enforcement resources and
thereby deter future violations, EPA-HQ has historically worked with the Regions and States to
establish EPA regional and national enforcement priorities. Since the investigation and
enforcement of these “nationally significant” cases can take several years, the agency’s practice
has been to develop a multi-year plan for addressing targeted sectors. As carried over from the
Obama Administration, priority sectors for EPA investment in CAA enforcement included NSR
enforcement in the electric power, glass, cement, and acid manufacturing sectors. EPA now
proposes to declare “mission accomplished” within these sectors.

“The EPA has almost completed this [National Compliance initiative] NCI,
obtaining significant improvement in compliance and major reductions
in air pollution. Work in FY 2019 will be focused on completing ongoing
enforcement cases and monitoring compliance with existing
enforcement settlements.”

in support of this decision EPA cites to the emission reductions that resulted from enforcement
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actions undertaken against operators of coal fired power plants 20 years ago while | was at EPA
and reductions from subsequent EPA regulations. However, our investigations at the time revealed
a 70 percent noncompliance rate in this sector and our enforcement efforts were shut down by the
incoming Bush Administration before we had completed our work. This sector remains the largest
emitting stationary source sector in the country, with many aging units that are poorly controlled.
When it established this sector as a priority three years ago EPA asserted that it was aware of
substantial additional noncompliance within the sector. See,

https://www.epa.gov/enforcement/air-enforcement. Based on my own recent work and industry

statements concerning upgrades and modifications at coal-fired power plants, | believe that this
assessment is very likely correct. Statements by the President and the EPA Administrator
document the Administration’s strong pro-coal sentiments and so it is reasonable to ask whether it
is these pro-coal policies, rather than the actual potential for future emission reductions, that are
responsible for the decision to drop investigations in this sector. 1t would also be useful to
understand when and by what means the Regions were instructed to stop investigating this sector.
In discussing its decision to drop the glass, cement and acid manufacturing sectors EPA
asserts that it has “has reguired controls or commenced investigations at 91 percent, 96
percent, and 90 percent of facilities in the glass, cement, and acid manufacturing sectors,
respectively. However, “commencing” an investigation is not the same thing as completing an
enforcement action. And so, these representations fail to support the agency’s assertion that
“this NCI no longer presents a significant opportunity to affect nonattainment areas or vulnerable
populations nationwide.” EPA may intend to complete those investigations, but based on the
phrasing of EPA’s announcement and past history, { rather doubt it. indeed, it is possible that
EPA is repeating the playbook that the Bush Administration employed when it shut down NSR
investigations. At that time enforcement actions that had been referred to DOJ were allowed
to proceed, but we at EPA were directed to cease ongoing NSR investigations at coal-fired
power plants. A close reading of the recent NCI statement reveals that EPA states that it will
complete the ongoing enforcement cases. It does not say that EPA will complete the ongoing
enforcement investigations. in my world, a “case” is a matter that has been referred to DOJ
and filed. For these reasons the Subcommittee should undertake to understand the status of
investigations that were pending as of January, 2017, how many {if any) new investigations

were commenced since that date, how many coal-fired units were under investigation at the
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start of the Administration and how many still are under investigation. The Subcommittee
should also obtain information about the activities and outcomes of the investigations in the
other listed sectors.

Importantly, while disinvesting in the four listed sectors, EPA does not identify any other
“large emitting” industrial sectors to replace the dropped sectors for intensive investigation and
enforcement (including NSR enforcement). instead, the agency places all “large emitting sources” in
the low priority “core program” category. The decision to delete NSR investigations in the four
listed sectors and not identify other major emitting sectors — such as industrial boilers or stee}
producers for NSR or other major investigations is exacerbated by other policies that set out
EPA’s heightened deference to states. Under EPA’s new cooperative enforcement guidance,
EPA is to defer to states, except in limited circumstances {and only then after the political
managers at the state and EPA agree}. One of those listed exceptions is if the matter involved a
sector that is the subject of a national enforcement initiative. And so, where there are no a
national enforcement initiative sectors, the options for EPA enforcement to take action are
reduced.

Thus, the combined effect of de-prioritizing enforcement at the largest emitters and the
agency’s Federalist policies can be read to mean that for the most part EPA is done with
enforcing the class of violations that have over the years reduced stationary source emissions
than any other set of violations. Here, it would be useful for EPA enforcement to explain what
it means by these policies and document its plans {if any) to investigate and pursue NSR
violations at major emitting facilities.

2. EPA FAILS TO EFFECTIVELY DIRECT RESOURCES TO THE MOST SIGNIFICANT PROBLEMS

As | discuss below, the rescurces available for Clean Air Act enforcement are far, far
smaller than those necessary to properly police the very large number of diverse sources that
pollute our airsheds. To manage this EPA and state and local agencies have worked out
procedures that provide for what is known as the “enforcement pyramid.” The precise
refationship varies with the level of resources and political will available in the state or local
jurisdiction, but as a broad generalization, state and local responsibilities can be described as

“the cop on the beat”, who maintain a presence within the regulated community and address
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most routine enforcement matters. These matters are usually resolved administratively and
only rarely involve actions filed in state court. EPA Regional enforcement staff provide
oversight of state programs and are directly involved in a number of local inspections and
enforcement matters. These matters typically involve larger sources such as steel mills or
refineries, but also matters that the agency deems to be national priorities. So, perhaps a
reasonable analogy for the roles of EPA Regional personnel is to staff at a police precinct
headquarters and Assistants in U.S. Attorney Offices located throughout the country. The role
of OECA technica staff might be likened to that of the FBI, while HQ attorneys serve a role
similar to the technical sections at DOJ, such as the Environmental Enforcement Section.
Having said that, the best legal and technical talent concerning a particular sector or issue may
be found in Regional or State/local offices and so, a team from these different entities may be
formed to investigate and pursue a particular manner of national interest.

EPA targeting begins with state, focal and agency staff simply paying attention to trends
within industries that might suggest areas that need attention. These might inciude new
regulations or news reports of industries that might be increasing emissions. Today, such
trends might include whether coal-fired power plants are complying with the recent MATS
rules and whether, because of their age, they are once again undergoing life extension
programs that unlawfully increase annual emissions. Other potential trends include recent
public reports that major oil companies are increasing refining capacity in the Gulf because of
increased “fracked” wet petrochemical production and reports that domestic steel producers
have ramped up production as a result of increased tariffs on imported steel. In these areas
initial targeting through publicly available information, or reports from state and local
inspectors, would ordinarily be followed by more intensive inspections and document requests
under section 114 of the Clean Air Act.

Additionally, the health issues associated with facilities that employ ethylene oxide to
sterilize various products suggests that the agency may want to evaluate whether enforcement
under section 112 or 303 of the Clean Air Act is appropriate at the dozens of such facilities
located around the country. Here, where the issue may well be associated with so called

“upsets” and “fugitive emissions” as well as stack emissions, the agency enforcement response
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may include the installation of fenceline emission monitors to determine the risk to the public
posed by facility operations. EPA solicits comment as to whether it should enforce regulations
that limit leaks of poliutants at facilities such as refineries and chemical plants. These violations
can be significant in some parts of the country and are relatively inexpensive to remedy as they
ordinarily involve increased attention to the operation and maintenance of the facility rather
than large capital expenditures. However, EPA reveals no attempt at objective analysis of
potential priorities in large emitting sectors or targeting data supporting its suggestions for
future consideration. tn-any event, it should not be a question of “either/or” as the agency has
the resources to continue to enforce NSR violations in key sectors even as it considers leak
detection and repair violations.

3. QUESTIONS ABOUT WHETHER EPA IS ENFORCING THE LAW AS WRITTEN BY THE CONGRESS
AND {NTERPRETED BY THE COURTS

Around the time | left the agency, senior EPA management had instructed me to advise
the Regions that forward-looking enforcement of the NSR provisions would not continue under
the regulations as they were written and interpreted by the Courts. Under the guise of
enforcement discretion, the EPA would only go forward with enforcement of the regulations as
the Bush 1l Administration preferred those regulations to be. The Administration pursued
major weakening of the rules but was mostly unsuccessful. Nonetheless it only pursued
enforcement actions if those actions would also have been violations of the proposed rules.
The current Assistant Administrator for Air and Radiation was at the agency at that time and
was likely involved in the decisions about what law to enforce.

Now, with several of the same actors in place, the current Administration is again
seeking to essentially gut the effectiveness of the rules as they apply to coal-fired power plants.
Administrator Pruitt has also published a memorandum {the DTW Memorandum of Dec 7,
2017} announcing that the agency will not investigate or pursue violations where a source
asserts that it is in compliance, irrespective of whether the underlying analysis is credible. This
policy essentially puts the electric power sector on the “honor system”, notwithstanding the
fact that it is a crime to submit a false Federal permit document.  Accordingly there is reason

to ask whether the agency will pursue NSR violations under the law as written, and whether the
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DTE memo is agency policy. The agency has not explained the status of the investigations
conducted under the NCl respecting coal-fired power plants and whether (a} it is using
projections of annual emission increases as the legal test and (b) whether it looks behind the
source’s projection to determine if it is accurate.

4. METRICS FOR EVALUATING THE PERFORMANCE OF THE ENFORCEMENT PROGRAM

As discussed above, there are many different metrics to track activities and outcomes
within the CAA enforcement program and at this time, overall performance is not acceptable.
However, it is a fairly simple matter for EPA-HQ to push Regional staff and state to generate
enforcement statistics that look better but do not represent a real commitment to enforce the
Act. In the past, such efforts have included the use of limited “drive by” inspections in lieu of
detailed investigations. To examine whether there is a real willingness of senior EPA
management to address the most significant violations, | recommend that the Subcommittee
continue to track the following metrics.

1) The emission reductions achieved by the enforcement actions. Where this information
is not available, the value of injunctive relief in judicial matters and administrative
compliance orders can serve as a surrogate since the injunctive relief in these matters is
ordinarily the installation of pollution controls.

2) The number of investigations that involve a significant investment of agency resources
in complex matters. One surrogate for this metric could be the number of
investigations that involved issuance of one or more information requests under section
114 of the Act or equivalent state authority.

3} The number and nature of referrals from EPA to DOJ for civil enforcement, including all
referrals for NSR violations. Criminal enforcement is an entirely separate program.
Criminal charges often are filed against small businesses for matters such as unlawful
removal of asbestos containing materials {and such charges should be filed}, but not
against major corporations or the officers thereof, for filing false NSR permit
applications or similar matters as these issues are considered too complex to put before
ajury.

4} The number and nature of medium to large matters addressed. Statistics relating to
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individual mega-cases, such as the VW matter, are certainly important, but can mask a
broader failure of the program. ’

5} The number and nature of specific enforcement initiatives where EPA-HQ is
encouraging and endorsing investigations in specific sectors; broad statements such as
“improve air quality in non-attainment areas” are meaningless.

5. WARNING SIGNS OF POTENTIAL POLITICAL CONSIDERATIONS IN ENFORCEMENT MATTERS

Scattered throughout EPA’s policy documents are several other items that raise concerns about
political appointees improperly influencing law enforcement. These include:
1) Review of inspection targets, referrals and enforcement actions and disagreements
with state officials by Regional Administrators or other political appointees. While
additional review and co-ordination of politically sensitive matters is not unusual, the
recent policy documents seem to expand and unduly emphasize this matter. Unless
clarified, staff will “get it” and not send even minimally controversial matters to political
appointees who will be assumed to be supportive of anti-enforcement policies.
2) Direct involvement of the air office in deciding and announcing enforcement policies.
Matters, such as the “once in always in” policy, the DTE memo issues and the recent
Sterigenics issue are enforcement matters properly decided by the Assistant
Administrator for Enforcement, not the Assistant Administrator for Air and Radiation.

6. “ENHANCED” COMPLIANCE ASSISTANCE WILL NOT LEAD TQ FEWER VIOLATIONS OF THE CAA,

EPA Enforcement, through a HQ office that is separate from the Air Enforcement Division
and the Regions, has always provided substantial resources for compliance assistance to
regulated entities that may have a question as to whether a particuiar regulation applies and
what options are available for compliance. if, during the course of an inspection, an error is
found and the company is willing to promptly correct the matter; that is ordinarily the end of the
issue as the regulatory agencies do not have the resources or interest in pursuing such issues as
enforcement matters. Enforcement occurs when the source either repeatedly fails to correct
the problem or refuses to address it. In this'context one has to wonder what EPA’s new
“compliance assistance” approach is and how it believes its new approach will increase

compliance broadly within the regulated community
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States have always had the authority to regulate emissions -both before and after
passage of the Clean Air Act. They can inspect, investigate and sue if necessary. Under the CAA
EPA must provide the state notice and an opportunity to take action before filing an
enforcement action. In our earlier enforcement initiative, we actively sought state participation
our cases, with mixed results. Some states and air quality management districts have shown a
willingness and a capacity to enforce these laws. For these states, “enhanced” compliance
assistance is not needed and will not improve outcomes. A larger number of states do not have
the political will to force their companies to install expensive poliution controls. These views are
not mere opinions, but are documented by the history of state air enforcement over the past 29
years. It is a simple matter to go back and lock at the number of times that a state has filed a
standalone enforcement action seeking millions of doliars of injunctive relief against a domestic
manufacturer or utility. | have in the past, and for most states, it's a nuil set. EPA has offered no
facts to support its adopted enforcement policies and there is no reason to believe that EPA
withdrawing from the field will alter the value that the different states place on environmental

enforcement.

BACKGROUND INFORMATION:

1. WHAT IS NSR ENFORCEMENT?

The 1977 CAA Amendments established a program, known as New Source Review
{NSR}, under which new and modified major sources would be required to install the “Best
Available Control Technology” {BACT). The test for whether a unit is “modified” is whether it
has undergone a modification that increases its annual emissions of a regulated pollutant {e.g.,
S02, NOx, PM) by more than a specific amount. Certain sectors within industry have objected
strongly to this requirement, but the law has remained on the books, unchanged, since 1977.
These companies have continued throughout the years to lobby for changes to the rules that
implement the statute and pressed the agencies and the states not to enforce the rules. But
enforcing these rule as Congress intended is fair to investors and operators of new sources that
put on these controls and far more effective in reducing emissions than other types of
enforcement actions. if an enforcement action is brought against a facility that violates a

permit limit by 10 percent for 10 percent of its operating hours, correcting that violation will

10
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reduce the source’s annual emissions by one percent. But if a NSR action is brought against a
modified facility that has failed to put on controls, the resuiting injunctive relief can reduce the
facility’s annual emissions by 90-99 percent depending on the poliutant. NSR enforcementis a
very important tool to maintain air quality in clean areas and reduce pollution levels in non-
attainment areas. However, determining that a particular modification at a complex facility
increased annual emissions beyond what the facility was capable of emitting prior to the
change can be a complex technical matter and for political reasons many states have failed to
ever bring an enforcement action under these provisions. Accordingly, retaining EPA presence
in this area is critical.

2. SIZE OF THE REGULATED UNIVERSE

The American economy is large and diverse and so, there is a very broad spectrum of
sources of air poliution. There are approximate 15,000 so calied “major sources,” hundreds of
thousands of smaller factories and other stationary sources and literally millions of cars, trucks,
buses, off road construction equipment. To address each of these diverse categoriesin a
manner that tailors the regulation to the characteristics of the category Congress has directed
the agenay to provide for specific regulations that are appropriate for that category. And so,
the Clean Air Act itself is 300 pages of Federal legisiative text. Federal implementing
regulations are more than 10 linear feet of fine print. In addition, each the approximately 75
state and local air pollution agency develops its own set of federally enforceable regulations.
Each these Federal, State and local regulations will be accompanied by agency administrative
interpretations and Federal and State judicial decisions that also interpret the regulations.

3. AVAILABLE RESOURCES.

The available resources are wholly inadequate to monitor this important sector of American
life. While there are somewhat larger resources available for the overail program, including
“compliance assistance” and “permitting” staff, the actual number of enforcement professional
FTE' is quite limited. Based on my recollection and an informal survey | conducted of recent

state and federal retirees over the past few days, | would estimate that there are approximately

* Fuli time equivalent — a staffer that devotes half time to enforcement would be counted as 0.5
FTE.
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20 FTE for attorneys at DOJ Environmental Enforcement Section available for Clean Air Act

enforcement plus a handful of attorneys in three U.S. Attorney’s offices. In the Air

Enforcement Division we may have had 30-40 FTE of professional staffing, half of which were in

the Mobile Source Enforcement Division —~ which had sole responsibility for cars, trucks, buses
and other mobile sources. |estimate that regional professional enforcement staffing levels
were in the range of 500-1000 FTE, including support from Regional Counsel’s offices. State
enforcement resources vary by the size of the state and the degree to which state policies
support environmental regulation. Many states have fewer than 20 FTE available for
inspections and no agency enforcement attorneys. Further, in many states co-ordination
between state environment agencies and the State Attorney General’s office may be limited.
State judicial enforcement actions against in-state stationary sources seeking substantial

injunctive relief and penalties are extremely rare in most states.
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Mr. SCHAEFFER. Thank you very much, Mr. Buckheit.
Dr. Shimshack, you are now recognized for 5 minutes.

STATEMENT OF JAY P. SHIMSHACK

Dr. SHIMSHACK. Chair DeGette, Ranking Member Guthrie, dis-
tinguished members of the committee, thank you for the oppor-
tunity to testify. My name is Jay Shimshack. I'm an associate pro-
fessor of public policy and economics at the University of Virginia’s
Frank Batten School of Leadership and Public Policy.

I’'ve been conducting research on environmental enforcement and
compliance for nearly 20 years now. Recently, I've devoted consid-
erable efforts to synthesizing the relevant state of knowledge in the
literature and my testimony today emphasizes two themes.

First, the evidence indicates that traditional monitoring and en-
forcement actions get results. And second, the evidence indicates
that further devolution of environmental oversight from Federal
and regional offices to State or local agencies may have important
consequences for human health and the natural environment.

Before proceeding, it’s worth noting what I mean by the evidence.
A large and growing multi-disciplinary literature assesses environ-
mental compliance by rigorously analyzing data. The methods are
diverse. The evidence spans air, water, waste, oil, and other pollu-
tion.

So some details on effectiveness: My work and that of many oth-
ers shows that environmental inspections and fines enhance com-
pliance and reduce pollution. Inspections and fines reduce imme-
diate harm, as evaluations and requirements of administrative or
judicial actions generate pollution reductions.

Second, inspections and fines improve future environmental per-
formance at the evaluated or sanctioned facility.

Third, inspections and fines spill over to improve environmental
performance at other facilities located under the same jurisdiction
as the sanctioned facility via regulator reputation effect.

And fourth, inspections and fines can induce facilities to go be-
yond compliance and reduce pollution below their permitted levels.

The literature on the effectiveness of alternative approaches to
promoting compliance, like enforcement actions without penalties,
voluntary programs, cooperative arrangements, information disclo-
sure and compliance assistance is much smaller and the results are
considerably more mixed.

My read of this literature is that environmental compliance tools
beyond traditional inspections and fines can be effective when used
as complements to traditional regulatory approaches but not as
substitutes to traditional approaches.

Some details on devolution: As has been stated at several points
today, the majority of environmental permitting, inspection, and
sanction activities are currently delegated to State and local au-
thorities. Scholars have long-noted advantages and disadvantages
of this system. One advantage is that State and local agencies may
have better information on local conditions and preferences so ac-
tivities can be more carefully tailored to local circumstances. On
the other hand, the literature shows that decentralized oversight
has disadvantages as well. The evidence suggests that devolved
oversight can cause States to perceive a need to compete with one
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another to attract new business with lax environmental enforce-
ment.

Decentralized enforcement can fail to adequately address pollu-
tion impacts crossing State borders or attributable to large firm op-
erating in many States simultaneously. Decentralization can
heighten incentives for local regulators to pursue the interest of the
regulated community, rather than the interest of the general pub-
lic.

My own recent work also illustrates another peril of devolution.
Colleagues and I show that enforcement in a highly devolved sys-
tem can lead to unintended enforcement spillovers across borders.
Increases in enforcement pressure in one State provide incentives
for competitors in other States to increase production and pollution.
We show that this happens under the U.S. Clean Water Act. Pollu-
tion reductions from more enforcement in one State can be offset
by increased pollution by competitors in other States.

Results suggest that enforcement oversight may require more
rigorous regional and national coordination than is currently avail-
able.

Some implications: The evidence suggests that all else equal, re-
ductions in EPA monitoring and enforcement actions will sacrifice
benefits for environmental quality, human health, property values,
and other endpoints.

In principle, reductions in EPA monitoring and enforcement
could be offset by countervailing increases in State and local envi-
ronmental monitoring and enforcement activity. As a matter of
practice, further devolution of oversight comes with risks for envi-
ronmental quality, human health, and property values.

Chair DeGette, distinguished Members, this concludes my re-
marks. I hope these comments provide a perspective from academic
research on the important matters at hand.

Thank you.

[The prepared statement of Dr. Shimshack follows:]
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Written Testimony prepared for the House Committee on Energy and Commerce
February 26, 2019

Jay P. Shimshack”
Associate Professor of Public Policy and Economics, University of Virginia

Chairperson DeGette, ranking member Guthrie, distinguished members of the Committee, thank
you for the opportunity to testify. My name is Jay Shimshack, and I am an Associate Professor of
Public Policy and Economics at the University of Virginia’s Frank Batten School of Leadership
and Public Policy. | have been conducting research on environmental enforcement and compliance
for 20 years. Recently, I have devoted considerable effort to synthesizing the relevant state of
knowledge.

Environmental enforcement and compliance require significant resources, both public and private,
but the benefits at stake are large. Pollution reductions spurred by enforceable regulations provide
benefits for human health, property values, recreation, and other endpoints. Monetized estimates
of the total benefits from the major rules overseen by the U.S. Environmental Protection Agency
total hundreds of billions of dollars per year [1].

My testimony emphasizes two themes. First, the evidence indicates that traditional environmental
monitoring and enforcement actions get resuits. Second, the evidence indicates that further
devolution of environmental enforcement oversight from.federal to state or local agencics may
have important consequences for human health and the natural environment,

Before proceeding, it’s worth noting what [ mean by “the evidence.” A large and growing
multidisciplinary literature assesses environmental compliance by rigorously analyzing data. The
methods are diverse, Many studies use quantitative dcterrence and compliance measurement,
where analysts apply regression techniques or modern quasi-experimental methods to large
administrative datasets. Other approaches include qualitative methods like surveys, interviews,
and case studies; laboratory cvidence on environmental decision-making; and randomized
controlled trials in the field. The evidence spans air, water, waste, oil, and other pollution. One
stipulation is that the literature disproportionately addresses larger polluting facilities.

The effectiveness of monitoring and enforcement actions

My work, and that of many others, shows that environmental inspections and fines enhance
compliance and reduce pollution {2].

e Inspections and fines reduce immediate environmental harm, as inspections and requirements
of compliance orders or judicial resolutions generate direct pollution reductions.

o Inspections and fines generate specific deterrence effects, meaning that interventions improve
future environmental performance at the evaluated or sanctioned facility.

* Jay P. Shimshack, Frank Batten School of Leadership and Public Policy, University of Virginia, 235 McCormick
Road, PO Box 400893, Charlottesville, VA 22903-4893, jay shimshack(@virginia.edu .
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» Inspections and fines generate general deterrence effects, meaning that interventions spillover
to improve future environmental performance at other facilities in the same jurisdiction,

¢ Inspections and fines can generate beyond compliance effects, meaning that interventions
induce facilities to reduce pollution below levels strictly necessary for compliance.

The literature on the effectiveness of alternative approaches to ensuring compliance — like
voluntary programs, cooperative arrangements, information disclosure, and compliance assistance
— is much smaller and the results are more mixed. My read of this literature is that compliance
tools beyond inspections and enforcement can be effective when used as complements to
traditional regulatory approaches, but not when used as substitutes to traditional approaches.

The devolution of enforcement responsibility

The majority of cnvironmental permitting, inspection, and sanction activities are delegated to state
and local authorities. Scholars have long noted advantages and disadvantages of this system [3].
One advantage of largely devolved oversight is that state and local agencies may have better
information on local conditions and preferences, so monitoring and enforcement activities can be
more carefully tailored to local circumstances. On the other hand, the literature shows that
decentralized oversight also has disadvantages. Devolved oversight can spur a “race to the
bottom,” where states or localities perceive a need to compete to attract new businesses with lax
environmental oversight. Decentralized enforcement can fail to adequately address pollution
impacts crossing state borders or attributable to large firms operating in many states at once.
Decentralization can heighten incentives for “regulatory capture,” where local regulators may
pursue the interests of the regulated community rather than the general public.

My own recent work, with Mary Evans and Scott Gilpatric, illustrates another peril of devolution
[4]. We show that environmental enforcement in a decentralized system can lead to negative
enforcement spillovers, which we deem “enforcement leakage.” Increases in enforcement pressure
in one state provide incentives for competitors in other states to increase production and pollution.
We show that this happens under the Clean Water Act. The idea is akin to squeezing a balloon ~
some of the pollution reductions achieved by more enforcement pressure in one place are offset
by increased pollution by competitors in other places. Results suggest that enforcement oversight
may require more rigorous regional or national coordination.

Implications

The empirical evidence indicates that environmental inspections and fines get results. All else
equal, reductions in EPA monitoring and enforcement will sacrifice benefits for environmental
quality, human health, and property values.

In principle, reductions in EPA monitoring and enforcement could be offset by countervailing
increases in state and local environmental monitoring and enforcement activity. In practice, further
devolution of oversight comes with significant risks for environmental quality, human health, and
property values.
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Moreover, without substantial additional resources, it is not clear that state authorities have the
capacity for greater oversight [5]. Variation in monitoring and enforcement intensity across states
is currently pronounced. Federal EPA actions are often different from state actions; federal
enforcement cases often emphasize complex issues like transboundary pollution, large multi-state
firms, entities operating outside of the regulatory system, deliberate intent, or egregious
environmental damage. Centralized oversight offers economies of scale for gathering compliance
information. Finally, for decades, states and local agencies have been asked to do more with less,
as resources have not kept up with the growing size and complexity of the regulated universe.

Chairperson DeGette, distinguished members of the Committee, this concludes my prepared
remarks. I hope these comments provide a perspective from academic research on the important
matters at hand. Thank you again for the opportunity to testify.

HiH

[1] See, e.g., Office of Information and Regulatory Affairs, Office of Management and Budget,
“2017 Draft Report to Congress on the Benefits and Costs of Federal Regulations and Agency
Compliance with the Unfunded Mandates Reform Act,” 2017.

[2] For reviews of the literature, see, e.g., Shimshack, J. P. (2014). The economics of
environmental monitoring and enforcement. Annu. Rev. Resour. Econ., 6(1), 339-360; Gray, W.
B., & Shimshack, J. P. (2011). The effectiveness of environmental monitoring and enforcement:
A review of the empirical evidence. Review of Environmental Econ & Policy, 5(1), 3-24. Alm, ],
& Shimshack, J. (2014). Environmental enforcement and compliance: Lessons from pollution,
safety, and tax settings. Foundations and Trends® in Microeconomics, 10(4), 209-274.

[3] See, e.g., Oates, W. E. (2002). A Reconsideration of Environmental Federalism. In Recent
Advances in Environmental Economics; and Konisky, D. M. (2007). Regulatory competition and
environmental enforcement: Is there a race to the bottom? Amer. J Political Science, 51(4), 853-
872. More generally, see Stigler GJ. 1971. The theory of economic regulation. Bell J. Econ. 2:3—
21; Peltzman S. 1976. Toward a more general theory of regulation. J. Law Econ 19:211-24;
Fredriksson, P. G., & Millimet, D. L. (2002). Strategic interaction and the determination of
environmental policy across US states. J Urban Economics, 51(1), 101-122; and Levinson, A.
(2003). Environmental regulatory competition: A status report and some new evidence. National
Tax Journal, 91-106,

[4] Evans, M. F., Gilpatric, S. M., & Shimshack, J. (2019). Enforcement spillovers: Lessons from
strategic interactions in regulation and product markets. Journal of Law and Economics,
forthcoming. Also available at SSRN: https:/sstn.com/abstract=2664765 .

[5] For institutional discussions of environmental enforcement, see Mintz, J. A.(2012).
Enforcement at the EPA: High stakes and hard choices. University of Texas Press; and Shimshack,
J. P. (2014). The economics of environmental monitoring and enforcement. Annu. Rev. Resour.
Econ., 6(1), 339-360.
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Ms. DEGETTE. Thank you, Doctor.
Dr. Nelson, you are recognized for 5 minutes.

STATEMENT OF BAKEYAH S. NELSON

Dr. NELSON. Thank you, Chair DeGette, Ranking Member Guth-
rie, and members of the Oversight and Investigations Sub-
committee for the opportunity to testify here today about EPA’s en-
forcement record and the implications for the eight-county Houston
region.

I am the Executive Director of Air Alliance Houston, a local non-
profit organization that works to improve air quality and public
health through research, education, and advocacy.

Illegal releases of air pollution are all too common in Texas. In-
dustry says these releases are unavoidable, yet they also know the
U.S. Environmental Protection Agency and Texas Commission for
Environmental Quality will not hold them accountable. This leaves
people across Houston and Texas almost defenseless against harm-
ful air pollution.

More than 400 petrochemical facilities, including two of the four
largest U.S. oil refineries reside in Harris County. Emissions
events in Texas have been found to lead to the premature deaths
of at least 16 people and $148 million in health-related costs per
year. TCEQ, however, fails to penalize violators 97 percent of the
time, according to an analysis by Environment Texas. This general
unwillingness to enforce the law has essentially given industry a
pass to poison.

The Valero Houston Refinery, for example, released significant
amounts of hydrogen cyanide into the air in 2016, despite not hav-
ing a permit to do so. The consequence? There has been none to
date. Neither EPA nor TCEQ has taken enforcement action. This
is extremely concerning because the Valero refinery is located be-
side Houston’s Manchester community, where 97 percent of the
residents are people of color, 37 percent live in poverty, and 90 per-
cent live within one mile of an industrial facility that is subject to
the EPA’s Risk Management Program. Many homes are within
yards of the refinery, which has self-reported more than 200 unau-
thorized releases of toxic air pollutants since January 2003.

High exposures to hydrogen cyanide can be extremely harmful to
people’s health and can result in death within minutes, while expo-
sure at lower concentrations can cause eye irritation, headache,
confusion, nausea, among other health effects.

Hurricane Harvey serves as a cautionary tale about the vulner-
ability of millions of Americans who live near chemical plants. It
also revealed how ill-equipped the State of Texas and the EPA are
to handle disasters. During Harvey, over eight million pounds of
pollution escaped into the air because of inadequate preparation for
the storm by industry, EPA, and TCEQ.

The biggest emissions release occurred in Galena Park, a pre-
dominately Latin and low-wealth community along the Houston
Ship Channel. Two storage tanks at the Magellan Terminal re-
leased more than 11,000 barrels of gasoline. The company did not
report the incident until 11 days after the spill occurred, according
to the Houston Chronicle.
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Life-long Galena Park resident, Juan Flores, who works as a
community organizer for Air Alliance Houston, said he and his
neighbors smelled the strong odor of petroleum for several days
after Harvey. People complained about the extreme stench, burning
eyes, and more. They closed doors and windows but many still
could not escape the odor, yet EPA and TCEQ have taken no en-
forcement action against Magellan.

Galena Park is just one of many examples of how communities
suffered public health impacts from the storm and of the inaction
by EPA and TCEQ. During and in the immediate weeks after the
storm, several organizations collected information and surveyed
residents about the public health impacts. Many reported wors-
ening health conditions yet, EPA and TCEQ are not holding the
polluters accountable and have not yet required action to prevent
similar problems in the future.

Texas needs robust oversight from EPA because the State also
limits the ability of local agencies to pursue enforcement actions
against industrial polluters. Significant challenges exist to local en-
forcement of the Texas Clean Air Act. Specifically, one of the chal-
lenges to local enforcement of the Texas Clean Air Act is that, in
some types of cases, the city must notify the TCEQ of a violation
and give the State agency the first opportunity to determine wheth-
er to pursue an enforcement action. However, as previously noted,
TCERQ fails to penalize violators 97 percent of the time.

Enforcement action is particularly critical for communities of
color and low wealth, as hazardous facilities are disproportionately
concentrated in these neighborhoods, compromising the health and
safety of people with some of the greatest health challenges and
the fewest resources to address these issues.

The overwhelming majority of incidents that occurred during
Harvey took place in or near environmental justice communities.
Years ago, EPA had recognized the need to make preventing chem-
ical disasters a National Enforcement Initiative. The communities
in Houston haven’t seen EPA make good on that promise.

Even worse, after committing to an increase in enforcement re-
sources to the most overburdened communities in EPA’s Environ-
mental Justice Strategic Plan, the Agency is, instead, turning its
back on communities that need enforcement the most, like Hous-
ton. These communities simply cannot rely on compassion or the
good will of industry to comply with the law.

In conclusion, I want to thank the subcommittee for conducting
this hearing and for the opportunity to testify today.

[The prepared statement of Dr. Nelson follows:]
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Before the United States Oversight & Investigations Subcommittee Hearing on Trump
EPA’s Troubling Enforcement Record

Testimony of Bakeyah S. Nelson, Ph.D.
Executive Director
Air Alliance Houston

February 26, 2019

Thank you, Chair DeGette, Ranking Member Guthrie, and members of the Oversight &
Investigations Subcommittee, for the opportunity to testify here today about EPA’s
enforcement record and the implications for the eight-county Houston region. My name
is Bakeyah Nelson. I am the executive director of Air Alliance Houston, a local nonprofit
organization that works to improve air quality and public health through research,
education and advocacy. OQur primary focus is Harris County, where consistently clean
air remains out of reach for the more than 4 million people living there, particularly for
communities of color and low wealth.

Air Alliance Houston believes everyone has a right to breathe clean air every day. Where
you live, work, learn, and play should not determine your health.

Rogue releases of air pollution are all too common in Texas. Industry says
these releases, known generically as emissions events, are unavoidable. Yet
they also know the U.S. Environmental Protection Agency (EPA) and Texas
Commission for Environmental Quality (TCEQ) will not hold them
accountable. This leaves people across Houston and Texas almost
defenseless against harmful air pollution, including cancer-causing
benzene and lung-damaging particulate matter.

More than 400 petrochemical facilities, including two of the four largest U.S. oil
refineries, reside in Harris County. For the people living here, enforcement action is
critical to deter industry from violating air permits. A recent study found that emissions
events in Texas lead to the premature deaths of at least 16 people and $148 million in
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health-related costs per year.! TCEQ, however, fails to penalize violators 97% of the
time, according to an analysis by Environment Texas.?

This general unwillingness to enforce the law has essentially given industry
a pass to poison. The Valero Houston Refinery, for example, released 256,980 pounds
of hydrogen cyanide and 720 pounds of cyanide compounds into the air in 2016 despite
not having a permit to do so.

The consequence? There has been none to date. Neither EPA nor TCEQ has taken
enforcement action.

This is extremely concerning because the Valero refinery is located beside Houston’s
Manchester community, where 97 percent of the residents are people of color, 37
percent live in poverty, and 9o percent live within one mile of an industrial facility that
is subject to the EPA’s Risk Management Program.34 Many homes are within yards of
the refinery, which has self-reported more than 200 unauthorized releases of toxic air
pollutants since January 2003.

The Centers for Disease Control says high exposures following accidental releases of
hydrogen cyanide can be extremely harmful to people’s health and can result in death
within minutes while exposure at lower concentrations can cause eye irritation,
headache, confusion, nausea, among other health effects.5

Valero has now applied for a “retroactive” permit to allow them to release hydrogen
cyanide legally. The initial proposed permit would have originally allowed 512.86 tons
per year of HCN emissions. However, Manchester is already overwhelmed by toxic air
pollution. What’s more, the Valero Refinery was the source of one of the largest releases
of air pollution in Texas in the days after Hurricane Harvey made landfall in August
2017.

An alarming amount of pollution escaped into the air during Hurricane
Harvey because of inadequate preparation for the storm by industry, EPA,
and TCEQ. Yet neither EPA nor TCEQ have taken enforcement action
against many of those responsible for the largest releases: Valero Refining,
Magellan Terminals Holdings in Galena Park, and Arkema’s Crosby plant.

Simply, Hurricane Harvey serves as a cautionary tale about the vulnerability of millions
of Americans who live near chemical plants. The storm also revealed how ill-equipped

: Understanding Excess Emissions from Industrial Facilities: Evidence from Texas. Nikolaos Zirogiannis, Alex J.
Hollingsworth, and David M. Konisky Environmental Science & Technology 2018 52 (5), 2482-2490 DOI:
10.1021/acs.est.7b04887.

? Environment Texas. Major Malfunction: Air Pollution from Industrial Malfunctions and Maintenance in Texas in
2017. Available at https://environmenttexas.org/sites/environment/files/reports/TX_MajorMal _scrn.pdf

? Double Jeopardy in Houston: Acute and Chronic Chemical Exposures Pose Disproportionate Risks for Marginalized
Communities (2016). https://www.ucsusa.org/sites/default/files/attach/2016/10/ucs-double-jeopardy-in-houston-
full-report-2016.pdf

4 https:/ /www.epa,gov/rmp

5 Hydrogen Cyanide (HCN) CAS 74-90-8; UN 1051. https://www.atsdr.cde.gov/mhmi/mmg8.pdf
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the state of Texas and the EPA are to handle future disasters. The hurricane produced a
second storm of air pollution. We know this because of industry’s own pollution reports
to the state. We also know because of measurements of air pollution in and around
Houston by Air Alliance Houston, Environmental Defense Fund and the City of Houston
while parts of the city were still underwater.

Industry estimates that facilities released an additional 8.3 million pounds of air
pollution immediately before, during, and after Hurricane Harvey. The largest share of
this pollution was in the Houston region, apparently a result of industrial facilities
waiting too long to shut down. While Harvey’s flooding impacted neighborhoods across
the socioeconomic spectrum, communities of color and low wealth suffered a
disproportionate share of the burden from air pollution released during the storm.

Before Harvey reached Houston, TCEQ shut down over 75 percent of its stationary air
monitors in the region. Air Alliance Houston worked with the media to raise awareness
about the fact that regulatory agencies were not providing adequate information to the
public about air pollution. TCEQ and the EPA, meanwhile, offered broad assertions that
the air quality was not of concern. Yet industrial facilities along the Houston Ship
Channel were reporting pollution releases. One of the worst releases (of which we are
aware) happened at Valero Energy’s refinery in southeast Houston., After reports of a
leaking storage tank at the refinery, city officials detected concentrations of cancer-
causing benzene of over 300ppb in the Manchester community.

Air Alliance Houston worked with EDF to dispatch a mobile monitoring unit from a
California-based company, Entanglement Technologies, to take air quality samples in
Manchester and other communities in Houston and across southeast Texas. Between
Sept. 4 and Sept. 10, the last day of our sampling, we had conducted the largest and
most robust active air monitoring campaign of any agency or organization. Air Alliance
Houston and EDF took action because neither the EPA nor the TCEQ conducted active
surveillance fast enough or in the areas most likely to have problems with air quality.

For example, EPA did not conduct its first ASPECT flight over the Houston Ship
Channel until Sept. 7. EPA also did not deploy TAGA buses until Sept. 5. It is also
unclear whether TCEQ had any of its own active surveillance because the agency has not
released any data beyond what was recorded at stationary monitors. The detection of a
benzene plume in the Manchester community later resulted in an EPA investigation of
the Valero Refinery.

The agency, however, has taken no enforcement action and hasn’t required correction to
prevent similar problems.

The biggest release of air pollution after Hurricane Harvey made landfall happened in
Galena Park, a predominantly Latinx and low-wealth community along the Houston
Ship Channel. Two storage tanks at the Magellan Terminal released more than 11,000
barrels of gasoline. The company did not report the incident until 11 days after the spill
occurred, the Houston Chronicle found.
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“An explosion risk prompted workers to evacuate upwind as the nearly half-million
gallons of gasoline gushed out of failed storage tanks, state environmental and Coast
Guard records show. The spill ranked as Texas’ largest reported Harvey-related venting
of air pollutants at 1,143 tons,” the Houston Chronicle reported.

Lifelong Galena Park resident Juan Flores, who works as a community organizer for Air
Alliance Houston, said he and his neighbors smelled the strong odor of petroleum for
several days after Harvey. People complained about the extreme stench, burning eyes
and more. They closed doors and windows, but many still could not escape the odor,
Flores said.

Yet EPA and TCEQ have taken no enforcement action against Magellan.

Finally, the explosions at Arkema’s flooded Crosby plant filled the air with black smoke,
sending emergency responders to hospitals with breathing problems. The Chemical
Safety Board launched an investigation and later concluded that Arkema could have
done more to prevent the explosion that occurred during Harvey. This incident is just
one of many examples that highlights why facilities that store and process hazardous
chemicals need to prioritize protecting public health and safety. A Harris County grand
jury later indicted Arkema executives for the ‘reckless’ release of toxic chemicals during
Harvey.

EPA, however, has taken no enforcement action against Arkema. It is essential for EPA
to do inspections and ensure compliance with the 2017 Chemical Disaster Rule, which a
court ordered EPA to put in full effect after the agency unlawfully tried to delay these
protections. Now we need EPA to implement, not rollback those regulations, because
communities need both stronger safety measures and more enforcement.

Communities suffered public health impacts from the storm. Yet EPA and
TCEQ are not ensuring compliance or holding the polluters accountable.

During and in the immediate weeks after the storm, several organizations, including Ai
Alliance Houston, collected information from residents about the public health impacts
during this period. One month after the storm, our staff members went door-to-door,
collecting over 1,300 surveys in North Pasadena. More than 40 percent of residents
reported Harvey-related health impacts.

Furthermore, the Episcopal Health Foundation’s survey revealed that among those who
suffered damage to their home or property, 17 percent reported that they or a family
member experienced new or worsening health conditions. Four months after the storm,
the University of Texas School of Public Health found that 22 percent of residents
experienced worsening of an existing health condition or physical injury, or a new
illness ~ including 22 percent reporting respiratory issues such as asthma.

At this point, we will never know the actual amount of air pollution released during this
time or the true extent of adverse health outcomes. However, these sources of data shed
light on how the storm affected air quality and public health. Since Harvey, the Houston
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Health Department, Rice University and Environmental Defense Fund, have launched a
health registry to track health impacts related to the storm and plan to use this
information to take steps to minimize exposures during future disasters.

Texas needs robust oversight from EPA hecause the state also limits the
ability of local agencies to pursue enforcement actions against industrial
polluters. A legal review commissioned by Air Alliance Houston identified significant
challenges to local enforcement of the Texas Clean Air Act (TCAA). Specifically, the
findings identify “one of the challenges to local enforcement of the TCAA is that in some
types of cases, the City must notify the TCEQ of a violation and give the state agency the
first opportunity to determine whether to pursue an enforcement action. More
specifically, notice is required before the City files a lawsuit for criminal enforcement of
the TCAAS®,and in civil actions when the City intends to request the court to assess a
monetary penalty against the violator.”

After receiving notice, the TCEQ could chose to remedy violations at the state level
through administrative proceedings or other strategies, which would preclude the City
from moving forward with an enforcement action.® The TCEQ’s approach to
enforcement may not be aligned with the City’s priorities. For example, in a case for a
civil penalty, the TCEQ may choose not to address all of the alleged violations set forth
in the City’s notice—so long as the TCEQ commences a proceeding addressing at least
one of the alleged violations, the City is precluded from enforcing any of the others.?
When the City provides notice to the TCEQ of an alleged criminal violation, the TCEQ
could decide that an administrative or civil remedy—or even no penalty at all—is the
appropriate course of action.”®

Enforcement action is critical for communities of color and low wealth to
protect them from the disproportionate impact of air pollution on their
health and safety.

In 1994, President Bill Clinton issued Executive Order 12898 to address environmental
justice issues in communities of color and low-wealth populations. The EPA defines
environmental justice as “the fair treatment and meaningful involvement of all people
regardless of race, color, national origin, or wealth, with respect to the development,
implementation, and enforcement of environmental laws, regulations, and policies.”

The overwhelming majority of incidents that occurred during Harvey took place in or
near environmental justice communities. Furthermore, hazardous facilities are
disproportionately concentrated in communities of color and low-wealth neighborhoods
- compromising the health and safety of people with some of the greatest health
challenges and the fewest resources to address these issues. Communities of color and

€ Tex. Water Code § 7.203; Tex. Code Crim. Pro. art. 2.12.

7 Tex. Water Code §§ 7.351(a), 7.3511.

& Tex. Water Code §§ 7.203(d), 7.3511(d).

9 Tex, Water Code § 7.3511(d).

0 Tex. Water Code § 7.203(d); BCCA Appeal Grp., Inc. v. City of Houston, 466 S.W.3d 1, 14 (Tex. 2016).
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low-wealth continue to be treated as collateral damage by industries that prioritize
profits over public health. Both the EPA and the TCEQ have failed to take vigorous
action to enforce existing laws and effectively uphold the intent of EO 12898.

Years ago, EPA had recognized the need to make preventing chemical disasters a
national enforcement initiative — but communities in Houston haven’t seen EPA make
good on that promise. Even worse, after committing to increase enforcement
resources to the most overburdened communities in EJ2020, EPA’s strategic plan for
environmental justice, the agency is instead turning its back on communities that need
enforcement the most, like Houston.t

It is incumbent upon the EPA to take steps to ensure that all people breathe
clean air every day and to protect them from exposure to harmful pollution
during disasters. The agency must communicate accurate information about air
quality to emergency responders and the public to protective of their health and safety.

In the 2018 Arkema Investigation Report, the Chemical Safety Board called for more
and better preparation, to prevent these double disasters, but EPA has been failing to
exercise its enforcement authority to ensure this happens.> The Board has also urged
EPA to implement and not rollback the 2017 Chemical Disaster Rule which would
require facilities to take steps to prevent and mitigate harm from these incidents.’3 As
then-CSB Chairperson Vanessa Allen Sutherland said:

“Considering that extreme weather events are likely to increase in number and
severity, the chemical industry must be prepared for worst case scenarios at
their facilities. We cannot stop the storms , but working together, we can
mitigate the damage and avoid a future catastrophic incident.”4

An EPA funded study about ambient air concentration levels in Southeast Louisiana
after the Deepwater Horizon oil spill recommended that EPA establish “health-based
and regulatory air quality levels that should apply during environmental disasters
including the types of emergency monitoring equipment that would be acceptable to
capture as much data as possible.

According to the study, there should be plans to protect “fence-line” communities that
may need to shelter in place or evacuate, as well as health-based disaster thresholds tha:
could facilitate decision-making, increase public awareness, and reduce the potential

n EPA, EJ2020 Action Agenda: The U.S. EPA’s Environmental Justice Strategic Plan for 2016-2020, p. 20

(2016}, https://www.epa.gov/sites/production/files/2016-
05/documents/052216_ej_2020_strategic_plan_final_0.pdf (“Action 1.2: EPA will increase compliance evaluations
and enforcement actions for serious violations affecting overburdened communities. In particular, over the next five
years, EPA will work with co-regulators to identify and undertake community-focused compliance reviews and
enforcement strategies in at least 100 of the most overburdened communities where data indicate that facilities
present a high likelihood of serious non-compliance issues impacting those communities, and address serious
violations if found...”).

*? Arkema Final Investigation Report (May 2018), http://www.csh.gov/file.aspx?DocumentId=6068;

13 CSB Comments to EPA opposing rollback of Chemical Disaster Rule,
https://www.regulations.gov/document?D=EPA-HQ-OEM-2015-0725-1897.

14 CSB Releases Arkema Final Report, May 24, 2018, https://www.csb.gov/csb-releases-arkema-final-report.
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public health impact during an environmental disaster.”s These recommendations
could supplement enforcement efforts if implemented.

Thank you for the opportunity to testify today.

Respectfully,

Bakeyah S. Nelson, Ph.D.

!5 Rarthea Nance, Denae King, Beverly Wright & Robert I, Bullard (2016). Ambient air concentrations exceeded
health-based standards for fine particulate matter and henzene during the Deepwater Horizon oil spill, Journal of the
Air & Waste Management Association, 66:2, 224-236, DOI: 10.1080/10962247.2015.1114044.
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Ms. DEGETTE. Thank you, Doctor.
Mr. Tenpas, you are now recognized for 5 minutes.

STATEMENT OF RONALD J. TENPAS

Mr. TENPAS. Madam Chair DeGette, Ranking Member Guthrie,
members of the subcommittee, thank you for the opportunity to be
h&re today and offer my perspective on environmental enforcement
efforts.

Just briefly, by way of my background on this, I've spent approxi-
mately 20 of my 30-year legal career focused on issues of enforce-
ment of Federal law and regulation, seeing it both from the per-
spective of the government and the perspective of those who are
subject to those laws and regulations.

I started by spending 12 years at the Justice Department, begin-
ning as an AUSA indeed in Congressman Castor’s home location as
an AUSA in Tampa, Florida. I then spent, after 6 years as a line
attorney, I spent 6 years as a political appointee, including in two
Senate-confirmed posts as a United States Attorney in the South-
ern District of Illinois, and then later as the Assistant Attorney
General for the Environment and Natural Resources Division, the
ENRD, as it is often called in shorthand. Just like you have been
referencing OECA here at EPA, the ENRD is the group of lawyers
that really take on all of the major Federal environmental cases
that end up in the courts, including, of course, the most significant
Federal environmental enforcement cases.

And then following that time at the Justice Department, I've
spent the last 10 years in private practice assisting clients, as they
say, as they assess their environmental obligations and address po-
tential violations.

From that there are sort of five overall observations I would offer
to the committee today. First, as there has been a great deal of dis-
cussion, both EPA and DOJ do try to measure and report on their
enforcement results and EPA is currently using 12 major metrics.
This data is, as I often put it, noisy. Single case outcomes from
year to year can drive the annual results, making it sometimes dif-
ficult to discern fundamental trends.

And so I would urge some amount of caution in drawing strong
conclusions based on any single subset of those metrics or from
even a narrow, relatively narrow period of years, a single year, or
2 years.

As I look at the most recent EPA data that has been published
and that the committee has been discussing, I see what I regard
as a pretty typical mixed bag. Some enforcement metrics are up.
From what was observed during periods of the prior administra-
tion, some are down, some are roughly in line with prior history.
Thus, to me, that data doesn’t overall suggest there has been an
abandonment of environmental enforcement.

Second, that kind of level of stability there is not surprising to
me, given that between EPA and DOJ there is a very large and
dedicated group of career professionals. And that group ensures
that, regardless of administration, there is always likely to be a
meaningful and continuous enforcement effort, as there should be.

Third, for all of the attention that these annual statistics may
get, at the end of the day they are proxies and they are somewhat
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poor proxies for the real objective here, which is consistent compli-
ance with our environmental regulations. Enforcement is not an
end in itself. The purpose of enforcement is to incentivize and,
when necessary, to coerce compliance with our environmental regu-
lations.

And this leads to my fourth point, which is that we should al-
ways be open to the possibilities that there are better ways, there
are alternative ways to secure compliance. Use of the enforcement
stick need not be and likely should not be the only strategy. In this
respect, things like voluntary self-reporting programs and similar
incentive systems that aren’t always accompanied by formal en-
forcement actions or a formal enforcement stat, as people in the
government sometimes put it, those programs can be very impor-
tant nevertheless.

Finally, I will just say I have yet to meet the client who has
taken the view that, because there is some impression or some re-
porting as has been discussed here, that enforcement efforts are
down, it’s going to cut back on its own environmental and compli-
ance efforts. And one of the things that I think the Congress and
this country should be proud of is that we know had a robust body
of environmental statutes for several decades and that has in fact
spurred within the corporate community them to develop large en-
vironmental health and safety professional staff who do believe in
and are committed to complying with the law and who are well
aware that there is an active and effective sect of career profes-
sionals at the enforcement agencies, Federal, State, and local. They
are aware that there is more than one agency on the job, besides
the EPA, under our scheme of cooperative federalism.

Thus to me it is likely a false narrative to assume that even if
enforcement efforts are subject to some adjustment at the Federal
level, the reaction within the regulated world is a corresponding in-
crease in noncompliance. I simply don’t tend to see that level of
cause and effect in my own observations.

So I thank you for the opportunity to be here today. I appreciate
the committee’s invitation, and I look forward to addressing any
questions.

[The prepared statement of Mr. Tenpas follows:]
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Subcommittee on Oversight and Investigations
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Prepared Statement of the Honorable Ronald J. Tenpas
Former Assistant Attorney General, Environment and Natural Resources Division
Former United States Attorney, Southern District of Illinois

Partner, Vinson & Elkins Law Firm'

Chairman DeGette, Ranking Member Guthrie & Members of the Committee:

Thank you for the invitation to participate in today’s hearing and to offer my perspective on
environmental enforcement efforts, both as it relates to the current Administration and more
broadly. Just to explain my perspective on this — in my roughly thirty year legal career I have
spent more than twenty focused on enforcement of federal law and regulation, seeing it both
from the perspective of the government and the perspective of those who are subject to those
laws and regulations. I spent twelve years in the Justice Department, beginning as an Assistant
United States Attorney — a line prosecutor — investigating and trying a full range of cases,
ranging from violent crime and narcotics to white collar corporate matters. I also spent six years
as a senior political appointee, including two Senate confirmed posts: United States Attorney for
the Southern District of [llinois and, later, Assistant Attorney General for the Environment and
Natural Resources Division. That last job involved running a seven hundred person division
responsible for nearly all of the federal government’s environmental litigation occurring under
approximately 150 different environmental statutes. The Division included about one-hundred
eighty attorneys who focused on civil and criminal investigations — what amounted to the most
significant enforcement cases the United States was investigating or which the United States
brought to court. During my tenure as Assistant Attorney General, thanks to the excellent work
of those many career attorneys, we resolved a variety of matters that were pathbreaking at the
time — to name just two, the largest Clean Air Act criminal penalty achieved up until that time
and the largest Clean Air Act injunctive civil environmental settlement, involving an estimated
$4.6 billion in injunctive relief.

' This statement and any associated testimony are the views of Ronald J. Tenpas and do not represent positions of
Vinson & Elkins, LLP,
1
Tenpas Prepared Statement
February 26, 2019
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For the last ten years in private practice, I have frequently assisted clients in assessing their
environmental obligations and in addressing potential violations and, thus, interacting with
Justice Department or EPA lawyers and agents on matters involving the major environmental
statutes such as the Clean Air Act, the Clean Water Act, RCRA, CERCLA and TSCA. Based on
that collective experience, there are five major observations that I would offer the Committee
today. I will summarize them briefly initially and then turn to each in more depth later in my
statement.

First, while it is common for both EPA and Dol to try and measure and report on their
enforcement results annually, the typical metrics used are incredibly “noisy” — from year to year,
single case outcomes can drive the annual numeric resuits, making it difficult to discern more
fundamental trends. That isn’t to say that such data are useless but it is to say that one should be
cautious in drawing strong conclusions based on such numeric reporting alone. And, as I look at
the most recent EPA data that has been published, I see what I regard as a pretty typical mixed
bag -~ some enforcement metrics are up from what was observed during preceding
Administrations, some are down, some are roughly in line with prior history. Thus, to me, that
data does not suggest there has been an abandonment of environmental enforcement

Second, it is not surprising to me that the overall results of the last two years are roughly in line
with many prior years. Between the EPA and the DoJ, there is built into the two major federai
enforcement agencies a very large and dedicated group of career professionals who are skilled at
investigating matters and preparing them for efforts to settle or, when necessary, bringing them
to court. Therefore, regardless of Administration, there is always likely to be a meaningful and
continuous enforcement effort, as there should be. While changes in Administration may allow
for shifts in emphasis, or in priorities for types of investigations and cases to pursue, the
steadiness and competence of the career staff ensures a level of continuity and baseline
enforcement that remains relatively constant.

Third, for all of the attention that the annual statistics may get, at the end of the day, they are
proxies, and somewhat poor proxies, for the real objective, which is consistent compliance with
our environmental regulations. Put another way, enforcement cases are a means to an end, not
the end themselves. We use enforcement both as a threat to encourage compliance — i.e. for
purposes of deterrence ~ and also as a means to force those who are not into compliance to come
into compliance through the force of court orders and similar directives. Sometimes the
enforcement mechanism becomes the vehicle by which disputes are resolved over what the
regulations actually require — for example, a company may believe it has been in compliance, the
EPA or Dol disagrees, and a judge is needed to sort that out. Sometimes the government wins
those cases, but sometimes it loses. Ultimately, all of this enforcement activity serves to clarify
what the rules are and to achieve compliance with those rules.

Fourth, a corollary of the third point is that we should always remember that the uitimate goal is
compliance, not enforcement for its own sake. Thus, we should be open to the possibility that
better ways, or alternative ways, exist to secure compliance. Use of the enforcement “stick™
nced not be, and likely should not be, the only strategy. In particular, voluntary disclosure
programs - at both the federal and state level — can be very effective “force multipliers”,
providing strong incentives for self-audits and similar programs that detect problems and resuit
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in improved compliance without requiring the investigative resources and litigation efforts that
an enforcement action typically requires.

Finally, because “compliance” rates are comparatively hard to measure when compared to
enforcement statistics, there is a tendency to equate the two. But that simply does not correspond
to my personal experience — for example, [ have yet to meet the client who has taken the view
that because there is a popular impression that “enforcement efforts are down” (regardless of
whether that is, in fact, true) it will cut back on its own environmental compliance efforts, such
as by shrinking its environmental, health and safety staff. My experience is that the private
companies with whom 1 work, instead, typically have professional staffs that believe in and are
committed to complying with the law and who are well aware that there is an active and effective
set of career professionals at EPA, at DoJ, and with other federal agencies and the States. Thus,
even if those who are regulated perceive there to be some changes in emphasis or tone between
one Administration and another, that does not lead them to reduce their efforts to comply with
the environmental rules. In turn, it is likely to be a false narrative to assume that even when
enforcement efforts are subject to some adjustment that the reaction within the regulated world is
a corresponding increase in non-compliance. That level of cause and effect is simply not present
in my observation.

Let me now turn to each of the above points in somewhat greater detail.

First, as to enforcement data. For at least fifteen years EPA and Dol have produced annual
reports that attempt to quantify the prior year’s enforcement results. And, while the reports have
had periodic adjustments in what is counted and how, and despite changes in political and career
staff aeross the years, each of these reports has settled around a fairly stable set of metrics. EPA
currently reports on twelve different measures annually, ranging from the pounds of pollution
reductions that are secured through consent decrees or other actions, to cubic yards of soil and
debris that are to be cleaned up through resolved cases, to total years of imprisonment and
number of defendants criminally convicted, to civil penalities secured, to the cost in dollars of the
environmental controls and improvements that defendants (typically businesses) have agreed to
make, to the number of voluntary self-reports EPA has received. Dol’s Environment Division
takes a similar approach. I believe one reason that so many measures are being tracked and
reported, and that the data categories reported have remained fairly stable across many years and
many leaders, is that those who have held leadership positions at EPA and Dol recognize that
any single metric, or even any thrce or four metrics, would give an incomplete and imperfect
picture. Thus, rather than focusing on only one or several items, the better way to assess the
direction and effectiveness of the enforcement program overall is to bring all of these measures
into the picture and see if there are any dominant trends across all data and across multiple years.
In addition to getting a broader picture, at least one other reason to take this approach is that
single case results can have outsized impact on the annual data, giving a false sense of
underlying fundamental trends if one focuses on a single category that has had a *“big year” or a
“low year.”
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With that in mind, 1 have looked at EPA’s most recent OECA report® and the picture I see is one
that is typical of what you could likely have found had you picked up the report in any of the last
fifteen years — some measures appear up from historic trend lines, some are about even, some are
down. What the Report does not support is a narrative that enforcement has gone off a cliff and
disappeared. Let me give just a couple of examples:

» In the category of hazardous and non-hazardous waste treated the data runs from 2012~
2018, seven years total. Two of the years, (2012 and 2016), appear to have had
anomalous results, from individual cases dominating the results. Comparing the
remaining five years — two from the current Administration and three from President
Obama’s Administration -- shows that the Obama Administration had both the lowest
enforcement year (2013), the middie enforcement year (i.e. 3d, 2015) and the highest
enforcement year (2014), with the two years of the Trump Administration generally
situated right in the middle, with years that rank second (2018) and fourth (2017) ,
respectively.

o In the category of quantities of soil and water to be cleaned, the first two years of the
Trump Administration resulted in higher totals than either of the the last two years of the
Obama Administration but lower than some of the earlier Obama Administration years.

* In the category of criminal fines and restitution, the data runs for eleven years, back to
2008. In three of the years (2017, 2015 and 2013) there were single cases that so
dominated the outcomes that including them in year-to~year comparisons would be
problematic. Taking the remaining years — one involving the Trump Administration, five
involving the Obama Administration and one involving the Bush Administration — last
year’s criminal fines rank third overall — lower than two years in the Obama
Administration, higher than three years, and higher than the last year of the Bush
Administration.

e Finally, in the category of voluntary disclosures, the number of seif-disclosures in 2017
and 2018 are nearly identical to the 2016 number — and far above those in 2015 and 2014
— and the number of facilities covered by those self-disclosures in 2017 and 2018 has
trended dramatically upward from prior years.

On the other hand, one can certainly find in the data other pieces where enforcement numbers are
“down” during the first two years of the Trump Administration compared to recent years, for
example, the area of civil penalties in 2018. But the point is that the data are mixed and that is
commonly — indeed in my experience, routinely — the case.

While I have not done a long and detailed statistical, my sensc is that this kind of “mixed bag” is
what you would see if you looked at any of the last fifteen years. For example, I believe we had
very sound enforcement results during the time I was Assistant Attorney General, but I expect
that if we looked at the data during the relevant two year period ~ 2007 and 2008 — some of those
measures would have becn up and some down when compared to surrounding years. But I
wouldn’t then take those isolated years and results to suggest that enforcement efforts were
fundamentally better or different among the two times being compared. My overall point is that

% Available at https:/epa.maps.arcgis.com/apps/Cascade/index.htm!?appid=0b9d731351d648698163bba3f3b15114.
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you should look at all the data. And where some numbers are up, some are down and some are
generally in the range of historic expericnce, it is difficult to conclude that environmental
enforcement has bcen abandoned or undermined over the first two years of the Trump
Administration.

One other point worth noting about the data, in part because it relates to a point I will develop
later — it looks to me that there may be something of a long-term trend, that extending through
the prior Administration, that the commitments to eliminate pollution metric (measured in
pounds per year) is trending downward. But the fact that this enforcement number is going
down over time, rather than up, is likely a marker of success in enforcement, not failure, because
it is explained by the fact that the EPA has, over several decades already addressed a variety of
facilities that produce the largest output of pollution. As a result, EPA also is now more likely to
have cases addressing facilities with smaller pollution output. You might say that the “low
hanging fruit” has already been addressed, even if there are still operating facilities that emit
constituents that due to toxicity or other reasons warrant contro! under our regulations. In other
words, sometimes declining enforcement numbers are a marker of success because the decline is
explained by the fact that, over time, important facilities or industries are now achieving
consistent compliance.

Apart from the data, there can, of course, be critiques that particular cases have not been brought
that ought to have been brought or that cases were resolved in ways that were not sufficiently
punitive. As to that, I would first note that it is easy when on the outside to imagine that a case
would have been straight-forward to bring and easy to prove for the government. In reality, you
need to be in the government’s chair, hearing the defenses that will be put forward in a particular
matter, doing the detailed analysis that a government attorney owes to each potential defendant
to genuinely understand the merits and weaknesses of any particular case. Thus, I am always
wary of critiques of particular case decisions, and I think all of us not in the chair ought to
recognize that the decisions in any particular case and the complexities of a case may be more
than we undcrstand or, in fact, can ever be privy to due to appropriate confidentiality and privacy
concerns that United States also has to recognize. And when there is a critique about a particular
case not having been brought, at least one reality check is to consider whether any citizen suit or
state action could have been brought and hasn’t been. Where the federal government has not yet
taken action, the lack of such citizen suits or state enforcement actions may at lcast somewhat
indicate that the facts and law are complicated and the claim that a violation has occurred is less
casily proved than might first appear.

Moreover, even as to cases that are brought and are resolved there have to be some “fairness
limits” that will apply in any particular case. However effective it might be in terms of general
deterrence theory to hit a minor violation with a major penalty as a means of “sending a
message”, in my view, it is unjust to do so and achieving fair outcomes to individual regulated
entities needs to occur lest the whole system lose public respect and acceptance. In sum, not all
violations are equal and the government owes a measure of fairness in outcome to each
individual entity or individual against whom it brings an enforcement action. The words of
Justice Jackson in describing the role of the prosecutor are well heeded not simply for the
criminal enforcement lawyer but for all enforcement officials in the government: “the
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[government lawyer] is the representative of not an ordinary party to a controversy, but of a
sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at
all; and whose interest, therefore . . . is not that it shall win a case but that justice shall be done.”
Berger v. United States, 295 U.S. 78, 88 (1935). Thus, before launching too far down the road in
criticizing any particular case result or resolution, I always try to take a deep breath and remind
myself that in any particular case there may be a complicated brew of factors that went into the
overall resolution. Having said all of that, one thing we can generally expect is that, in the
resolutions the United States does reach, it is insisting that compliance with rules and regulations
be achieved going forward. My sense is that this has remained a consistent feature of this
Administration’s approach — companies are required to come into compliance as a required
element of all settlements.

This brings me to my third overall point, which is to emphasize the purpose of enforcement is to
incentivize, and when necessary to coerce, compliance with our environmental regulations.
Enforcement is not an end in itself. Indeed, in my view, one indication that a regulatory regime
is truly failing would be if you observed that the enforcement numbers year after year after year
were consistently on the rise. Those kind of results, if you had them, would suggest major
defects in the underlying regime because it would suggest that increasingly serious violations
were occurring over time, resulting in greater need for enforcement and greater penalties for
misconduct. But that is precisely the opposite of “success” and of what we should be striving for
— we should be hoping to achieve a world where those who are regulated are regularly in
compliance or, when they violate the rules, routinely and regularly quickly address that issue. In
that world, we’d have little or no enforcement need at all. Now, obviously, that is not a world
that we have today and there is, as a result, a legitimate need for cnforcement activity today and
that need will exist in the future. But I use this to illustrate the point that we always need to look
behind the enforcement numbers — declining numbers may indicate underlying success in
achieving better regulatory compliance and, conversely, ever increasing numbers might well be a
sign of failure in the underlying regime and requirements. The challenge, and one I readily
admit I never found a way to fully resolve when I was in Dol’s leadership, is how one gets good
and recurring data on rates of compliance — how do you measure in a meaningful way whether
overall compliance is improving within our regulated entities? Certainly there are some options
through reporting that must occur under statutes such as the Clean Air Act and Clean Water Act.
But even so, that is a tough nut to crack on a consistent basis and so there is a tendency to revert
to “enforcement numbers™ as a proxy for how well we are doing to insure compliance. But the
two are not interchangeable and, thus, we should always be careful about making too much of
movements in the enforcement data or assuming that such movements then presage that
compliance will suffer.

Let me now turn to my fourth large point — enforcement is a necessary part of creating an
effective compliance enforcement regime, but it is not the only part. One challenging aspect of
creating an effective set of overall incentives for compliance is recognizing the reality that there
are, and always will be, regulatory violations that will go undetected by the relevant enforcement
agencies. That fact, in turn, creates some incentives for those who are regulated to “not look too
hard™ at their internal practices to identify possible problems. On the other hand, self-inspection
and internally initiated company audits can be a very powerful “force multiplier” for identifying
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problems, well beyond what the government can itseif ever hope to achieve through a regime of
inspections, investigations and similar traditional enforcement tools. Thus, to me it seems clear
that a sound government enforcement program must, in many situations, create a meaningful
incentive structure that rewards those who are regulated when they look for and correct
problems, without then fearing that identifying failures will uitimately work to their greater
detriment as an enterprise. This problem is hardly unique to environmental law — DoJ’s Antitrust
Division has had long-standing policies that provide strong incentives to be the first company to
report any detected price fixing violations and the Dol’s Criminal Division similarly has
programs that recognize self-detected and reported foreign bribery violations deserve lesser (or
sometimes zero) enforcement sanction. Thus, it can be a sign of success in achieving the overall
goal of compliance if an enforcement program generates significant self-reports of violations,
assuming that self-reporting is also then paired with correetive action. My understanding is that
EPA’s self-reporting policies create this pairing — self-reporting can help avoid formal
compliance actions or can limit the penalties assessed in connection with them, but only where
there is corrective action that addresses the violation. 1 am not aware of any actions in the
current Administration that have receded from this general principle. As a result, I think there is
likely some positive news in terms of overall compliance reflected in the fact that self-reporting
numbers appear to have been on the rise in recent years as those self-reports then also likely
cotrelate to corrective actions to create compliance.

Finally, let me turn to my last major point and depart from my focus on the overall EPA
enforcement data. It is admittedly always a little dangerous to generalize from one’s own
personal and somewhat anecdotal experience. Acknowledging that limitation, I do think it worth
observing that, in my experience, those in the regulated community to whom I am most often
providing advice and counsel do not tend to expand or contract their environmental regulatory
compliance efforts in response to perceived ebbs and flows in the level of environmental
enforcement activity. I certainly am not aware, for example, of companies who have responded
to a narrative that “enforcement is on the decline” with concomitant decisions to deemphasize or
downgrade their environmental compliance efforts. And the reasons are fairly straight-forward:
first (and far and away most significantly), responsible companies simply believe in following
the law and try to do so, whether it is environmental or any other area; second, environmental
and operations business leaders are generally aware that there is a core environmental
enforcement effort, driven by skilled and dedicated career staff found in both federal and state
agencies, that is always present and at work; and, third, even if business was willing to consider
ways of “cutting compliance,” it would simply be too hard to draw a line from “decreased
enforcement generally” to “we can cut here specifically and feel safe in doing s0.”

* k ok k k

To sum up, it is certainly the case that, as a country, we need our federal agencies such as EPA
and the Justice Department to have available to them effective mechanisms to investigate
potential environmental violations and to act against such violations when detected. And it is
clear that we should expect those tools to be used in a meaningful way, calibrated to the nature
and seriousness of violations that do occur. But it is also clear that, in measuring whether that is
occurring, there is no single metric that can capture the scope of enforcement efforts, mueh less
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provide us a definitive picture of these efforts on an annualized basis. And assessing the overall
enforcement climate becomes even more complicated when recognizing that the States also play
significant enforcement roles in the cooperative federalism design that Congress has embraced
for our major environmental statutes. But for me, both from looking at the full range of data
with all its variation, and drawing on my experience, nothing demonstrates that environmental
enforcement has become so weak that we are, in turn, suffering a deteriorating level of
environmental compliance. And achieving that compliance is, and should be, the basic goal for
which we are all striving.
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Ms. DEGETTE. Thank you so much, Mr. Tenpas, and thanks to
the entire panel.

The Chair now recognizes herself for 5 minutes.

On the first panel today, we heard about some of the key EPA
enforcement mechanisms and how the enforcement figures have
really just plummeted by pretty much any index under this admin-
istration. For example, we heard that EPA performed fewer inspec-
tions last year than it had in over a decade. We heard that the in-
junctive relief figure was the lowest in 15 years. We heard that the
civil penalties were the lowest in nearly 25 years, and the number
of civil cases initiated was the lowest since 1982. So I just want to
ask some questions about this.

Mr. Schaeffer, in your written testimony, you said quote, the
“EPA’s enforcement results for the 2018 fiscal year were histori-
cally low by almost every measure.” Is that accurate?

Mr. SCHAEFFER. That is right.

Ms. DEGETTE. OK. Now, you are a former EPA career enforce-
ment official. And so I don’t know if you heard Ms. Bodine’s testi-
mony, but she seemed to think that these statistics were unimpor-
tant and that in fact EPA’s enforcement activities were just fine for
a variety of reasons.

What do you think the low numbers tell you about the EPA’s en-
forcement of environmental laws by this administration? And are
you concerned about some of these indicators and, if so, which
ones?

Mr. SCHAEFFER. So Madam Chairman, I am concerned. I think
first of all, these are measures that the EPA enforcement program
itself has selected to reflect their performance and what you get out
of enforcement.

Ms. DEGETTE. So it is their own statistics.

Mr. SCHAEFFER. Their own statistics and these are performance
measures that are published year after year.

And I think it is true that across the board, with very few excep-
tions, they are all very far down. So they are well below not just
prior years, the prior few years, but historical averages and that
is of concern.

Ms. DEGETTE. Now, Mr. Buckheit, you are also a former EPA ca-
reer enforcement official. So do you agree with Mr. Schaeffer that
these indices can be used to see whether the Nation’s environ-
mental laws are being adequately enforced?

Mr. BUCKHEIT. Yes, I do. I mean they are all sort of a mosaic
that look at different parts of the program and when you put them
together, you get an overall picture of decline.

Ms. DEGETTE. An overall picture of decline?

Mr. BUCKHEIT. Yes.

Ms. DEGETTE. OK, thank you.

Now last year, the President’s budget request called for a nearly
25 percent cut to the Agency. Had Congress not prevented those
cuts from taking place, the budget would have been at its lowest
level since 1991.

So Mr. Schaeffer, I wanted to ask you what message did last
year’s budget request send to polluters and EPA’s own staff about
the approach to environmental enforcement?



144

Mr. SCHAEFFER. That enforcement doesn’t matter. Enforcement
requires staff. You can’t do the work without people. You are trying
to cut the budget by a quarter, you are telling the staff their work
doesn’t matter.

Ms. DEGETTE. Now what did you make of Ms. Bodine’s statement
just a few minutes ago that, irrespective of what the President’s
budget for next year, she is going to support it? What do you think
that message that sends in terms of enforcement?

Mr. SCHAEFFER. Well, I think I suppose she has to, as the——

Ms. DEGETTE. Well, yes, but what do you think? What message
do you think that sends?

Mr. SCHAEFFER. I think it is confused, anyway. It is pretty hard
to constantly refer to the great work of the program at the same
time that your President is trying to slash it by so much.

Ms. DEGETTE. Thank you.

Dr. Shimshack, I wanted to ask you because Ms. Bodine seemed
to indicate that well, some of the national figures weren’t so impor-
tant because the EPA was working with the States on enforcement.
And I think you would agree that State enforcement is important.
Is that correct?

Dr. SHIMSHACK. That is correct.

Ms. DEGETTE. But is that in a vacuum or is it important to do
that in conjunction with these other efforts?

Dr. SHIMSHACK. So I think provided States have the resources
and the capacity. Even then, my best guess is that further devolu-
tion may result in declines in environmental quality, as I testified.

Ms. DEGETTE. Why is that?

Dr. SHIMSHACK. Again, there are issues of spillovers across
States when they are not well coordinated. There are issues of reg-
ulatory capture, et cetera, so the things that I mentioned in my tes-
timony. I do want to emphasize States do great work.

Ms. DEGETTE. Well right, but they can’t do it in a vacuum.

Dr. SHIMSHACK. But they are already doing the overwhelming
majority of the day-to-day oversight. There is enormous variation
in enforcement intensity across States. And States are already
being asked repeatedly to do more with less.

Ms. DEGETTE. Speaking about the enormous difference between
enforcement in States, Dr. Nelson, I think that is what your testi-
mony was about is the enforcement by your State of Texas.

Dr. NELSON. That is correct.

Ms. DEGETTE. So do you think Texas can be relied on to do the
environmental enforcement by itself?

Dr. NELSON. I don’t think so.

Ms. DEGETTE. Thank you. Thank you very much.

The Chair now recognizes the gentleman from Kentucky, the
ranking member, for 5 minutes.

Mr. GUTHRIE. Thank you very much. So this has been an impor-
tant hearing and I appreciate everybody being here.

Mr. Tenpas, in your testimony, you specifically talked about
noisy metrics and that single case outcomes can drive annual nu-
meric enforcement results reported by EPA and DOJ. Can you fur-
ther get into that? I know you only had 5 minutes to make five
points but I would like you to talk about how the metrics are noisy
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and how that can show trends in reporting that may not be accu-
rate.

Mr. TENPAS. So what I meant by noisy is that you can get par-
ticularly significant individual cases in any year that cause that
year to spike. And we have heard some discussions of those, BP in
the year that matter was resolved, Volkswagen in the year that
matter was resolved, and that feeds across the variety of metrics
that you might have.

In addition to some of these penalty ones, as was referenced,
there is data on, for example, what is the level of commitment to
clean up materials that have been achieved through various agree-
ments and consent decrees. That as well can be very heavily influ-
enced by a single case resolution with one big company in a single
year.

Mr. GUTHRIE. OK. You talked about—we have all talked about
other measurements other than just enforcement. And I think
someone said the trends were down across a lot of those measure-
ments.

Given what EPA measures, what else do you think we should
ask them to measure that would give us a better indication of what
they are doing?

Mr. TENPAS. Well I think you have heard a couple of good ideas
from Ms. Bodine this morning, when she talked about trying to
find ways to capture times when they have worked effectively with
a State to potentially do an inspection and help identify a problem
that then the State takes the lead in working with the facility in
resolving.

You have heard ideas, you know I think the tracking of the self-
reports that they have begun and I think is something of a more
recent development, I mean it precedes this administration but I
think it is more recent, is a very helpful metric for folks to be
watching and to see how—what that produces.

Mr. GUuTHRIE. OK and also, Mr. Tenpas, as you currently note in
your testimony, the objective of EPA is to promote and ensure com-
pliance with our environmental laws and regulations. In your opin-
ion, what tool does EPA have that is most helpful in ensuring com-
pliance with environmental laws and regulations?

Mr. TENPAS. I don’t know that I have a single tool. I mean, part
of that is what we are I think here to discuss today. I think, as
said, it is the mosaic of tools, the threat of investigations, the use
of and bringing cases, the use of inspections, the working very co-
operatively with States in the regime that Congress established of
cooperative federalism. I mean Congress anticipated the States to
have a kind of primacy type role and EPA working with them to
support them are probably the three most important things.

Mr. GUTHRIE. So I always look in these hearings if something
can result in Congress making corrections and fixes to this. That
is one of the reasons we do this.

So are there any tools that EPA does not have that would be
helpful for it to have to help ensure compliance with environmental
laws and regulations?

Mr. TENPAS. There is nothing that occurs to me immediately. I
think there are always sort of adjustments that you make in the
program as you go along and as conditions change.
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I mean as I noted in my testimony, there are some metrics, you
know one of the metrics has been sliding for years, and years, and
years. I take that to be a marker of success because it is showing
that some of the worst problems in terms of pollution locations and
pounds to be corrected have been dealt with. And now we are at
a different point in our enforcement and compliance approach.

Mr. GUTHRIE. So I know Kentucky had a program in OSHA not
EPA but had a program that industry could invite OSHA inspec-
tors in. And if they came in and found negligence, there were cer-
tain exceptions, that they came in and found they immediately got
fined. But what they really did was come in at the invitation of the
company, do inspections, here are things you need to improve, go
back and do follow-up. So the goal with that was compliance, not
necessarily just getting a fine to go move forward. And I don’t know
the data because I like professors to do studies on things because
data is data. But I don’t know the result. But I would have to feel
like that we were getting more compliance, even though we were
getting this anecdotal less enforcement dollars.

Mr. TENPAS. And that sounds right to me. There is, as I say, a
variety of facilities they have staff, they do self-audits, they do in-
spections, they sometimes bring in third parties. But the govern-
ment has a certain level of inspection expertise as well. And so a
program that allows a company to draw on that expertise without
necessarily feeling that its reward for that if something is identi-
fied is going to be a massive penalty. I can see how that program
could be very successful in improving compliance outcomes.

Mr. GUTHRIE. All right, well thank you.

And I yield back. My time has expired.

Ms. DEGETTE. Thank you.

The Chair now recognizes the gentlelady from Florida, Ms. Cas-
tor, for 5 minutes.

Ms. CASTOR. Thank you. Thank you to all the witnesses for being
here today.

I would like to touch on EPA’s 2018 annual enforcement num-
bers and the trends, including what the overall picture tells us
about the lack of environmental enforcement under this adminis-
tration.

Mr. Schaeffer, your organization recently analyzed EPA’s en-
forcement trends, in light of the Agency’s very own 2018 report.
Broadly speaking, I think I heard you answer to Chairwoman
DeGette that the message that you take away is that they do not
prioritize enforcement of our bedrock American environmental
laws. Is that correct?

Mr. SCHAEFFER. I think that is true.

Ms. CASTOR. Would you go as far as to say that EPA currently
is abdicating its responsibility to the American public?

Mr. SCHAEFFER. I would.

Ms. CASTOR. And Dr. Sellers, do you agree with that as well?

Dr. SELLERS. I agree with both those answers.

Ms. CASTOR. Because you recently contributed to a report on the
erosion of EPA’s enforcement, the same organization that devel-
oped this report analyzed the annual report. What else do you want
the American people to understand is going on at EPA right now?
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Dr. SELLERS. Well, I think there are a lot of things going on kind
of below the publicity surface, below the level of the media, that
a lot of the employees feel like that industry is absolutely calling
the shots. This is a quote from one of our interviewees.

Ms. CASTOR. Yes, can I just stop you there? You, in your testi-
mony, you said that your organization conducted hundreds of inter-
views with recently retired and current EPA employees. And you
say that many told you of pressures applied by Agency leadership
explicitly urging EPA employees to go easy on industry.

Give us some examples. What did they say? How many of the
folks you interviewed said that?

Dr. SELLERS. I would not say hundreds. We did a hundred inter-
views.

Ms. CASTOR. OK.

Dr. SELLERS. I mean, examples include, for instance, Scott Pruitt
parading around the Agency with a trade association group and
then calling people in from the career staff, the enforcement staff,
to berate them and tell them they should listen to this trade asso-
ciation group.

And I could multiply those stories. They are happening—they
happened all around the Agency, all these kinds of pressures that
staff was under. And it registered. And so I think that is one of
the big reasons.

Also that they have had to report even routine inspection initia-
tives now to the political leadership. They have had pushback from
the regulated communities. It has been harder to do their jobs just
on the ground because of all the industries feeling embolden.

For instance, a person doing a housing inspection for lead, a
childhood brain-damager, found that landlords are not returning
her calls or they were getting angry on the phone with her.

So there is kind of micro-level pushback also is a big part of it.

Ms. CAsTOR. And Dr. Nelson, reading your testimony, I remem-
ber well after Hurricane Harvey and all the reports of it, environ-
mental issues, and spills, and leaks in the Houston area. And part
of your testimony is entitled The Path to Poison. I think folks
would be appalled to understand that after that—while you had
the county grand jury indict executives of a corporate polluter, EPA
did not take any enforcement action at all. Is that true?

Dr. NELSON. Not to my knowledge.

Ms. CasTOR. What, in your opinion, has happened with EPA’s in-
terest in enforcing our environmental laws?

Dr. NELSON. I think EPA is behaving in a negligent manner and
communities in Houston and across the country are suffering the
public health impacts as a result.

Ms. CASTOR. Thank you.

Mr. Schaeffer, given the downward trend of several key enforce-
ment indicators, I am worried that in some cases that EPA may
not be getting the attention they deserve. I understand your orga-
nization, the Environmental Integrity Project, has documented cer-
tain cases that you have concerns about.

Walk us through a few of those examples.

Mr. SCHAEFFER. Sure. We have, for example, two plants in Lou-
isiana. In one case, the EPA inspectors found massive breakdowns
in the compliance system that led to release of chloroprene, which
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is very toxic. It is a carcinogen, actually. The chloroprene levels
downwind in the African American community that has been there
forever, are way higher than EPA thinks is safe.

We have butadiene coming out of the Firestone Polymers plant
because, according again to EPA inspectors, the company really
had no idea what was escaping out of its production process. And
we are talking here about thousands and thousands of pounds.
These are not paperwork violations. These are not little things.

This is a company that is in the business of making chemicals,
and it should know when they get into the environment. I don’t
think that is too much to ask. These cases have been sitting for
years.

We have got many other examples. We have got lead being blown
from facilities that aren’t managing their lead emissions and caus-
ing the air quality to exceed health-based standards in commu-
nities downwind. Why are these cases—why have they not resulted
yet, several years later, in some cases 3 or 4 years later, in an en-
forcement action?

So you are always going to find these problems out there.

Ms. DEGETTE. The gentlelady’s time has expired.

Mr. SCHAEFFER. If you don’t, you are not looking.

Ms. CASTOR. Thank you.

Ms. DEGETTE. Thank you.

The gentleman from Virginia is recognized for 5 minutes.

Mr. GRIFFITH. Thank you very much, Madam Chair.

Mr. Tenpas, we have heard some of the witnesses today criticize
the administration’s emphasis on cooperative federalism, implying
that cooperative federalism will diminish or eliminate the EPA’s
role in controlling pollution. Is this how you understand coopera-
tive federalism to work?

Mr. TENPAS. No, sir. I mean EPA has a significant role in first
establishing the rules. It has a significant role continuing and
being able to investigate both civil and criminal violations, pur-
suing resolution of those cases. But as the name implies, coopera-
tive federalism also involves a substantial robust and important
role for the States.

Mr. GRIFFITH. So the EPA’s role is not eliminated, is it?

Mr. TENPAS. No.

Mr. GRIFFITH. And in these bad cases that we were just hearing
about, the EPA can take action. Isn’t that true?

Mr. TENPAS. I don’t know the specifics of those cases but, gen-
erally, as a general matter, yes.

Mr. GrIFrFITH. Well it was interesting because I was listening
and it was 3, 4 years. So obviously, it is not something new that
has caused those problems that were just mentioned.

What do you think the benefits are of the EPA’s enhancing its
collaboration with State and Tribal partners to enforce the environ-
mental laws?

Mr. TENPAS. Well I think you get a variety of things. One is EPA
does have a level of expertise that it can, by working with the
States, transfer to officials in those States as to the best practices
for inspections, as to particular areas of concern, as to what the
regulatory requirements are overall in discussing and making sure
there is a clear understanding of those.
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So I think you know on the one hand bet, you get that. On the
other hand, I think part of what undermines all federalism, cooper-
ative or otherwise, is a recognition that often local officials know
their communities best and they have an appreciation for the facili-
ties, they have appreciation for the issues in the community, and
they probably have a sensitivity and a level of contact with those
facilities in a more regular way that just makes them knowledge-
able and effective in trying to bring compliance to bear.

Mr. GRIFFITH. And in your opinion, how does cooperative fed-
eralism help promote a higher compliance rate?

Mr. TENPAS. Well, as I said, I think it primarily comes about
through drawing on and making robust the capacity that the State
has, those officials who are in their communities in a regular way,
and making them effective in using all of the tools we have talked
about, again, not just enforcement actions but inspections, self-re-
port and auditing programs. The effectiveness comes about by mak-
ing those State officials able to do their work in a sensible way.

Mr. GRIFFITH. And in many ways, I mean if you have a bad
actor, they are going to be bad actors no matter what. But for those
people that are struggling in the medium-sized businesses, or even
in small and large businesses, if they are struggling to figure out,
“OK what are the rules here, what do I need to do?,” if they are
sensing—and you can correct me if you think I am wrong—if they
are sensing that there is a no win and even if they try hard, they
are not going to succeed and they are going to get fined or penal-
ized, it just becomes an adversarial proceeding.

Whereas, if you are trying to help them and say “Look, if you do
it this way, things will be better and we are not going to fine you,”
doesn’t that get more cooperation as well? Isn’t that part of what
the EPA is trying to do right now?

Mr. TENPAS. My sense is that is part of what they are trying to
do. And I would say just as a general matter for some of those, as
you say, smaller entities that don’t have necessarily the staff and
the sophistication, they are trying hard. They want to follow the
rules; sometimes they can be quite complicated.

And there is something to the fact that I think for a lot of folks
in that situation, the Federal Government sounds big and scary. A
State government agency feels like a place that they think they can
go to and get that advice that they need to get them to the place
they want to be, which is in compliance.

Mr. GRIFFITH. Yes. In my district you know there are a lot of
people, and I don’t adhere to that, and a lot of people have advo-
cated you know just we will abolish the EPA because they feel so
put down, burdened, oppressed, that they just like forget it all. And
yet I think the EPA can do some good things and that is why I sup-
port what the EPA is currently trying to do and what you have ad-
vocated for here today.

I appreciate it very much and I yield back.

Mr. KENNEDY [presiding]. The gentleman yields back.

I will recognize myself for 5 minutes.

I want to start by thanking the witnesses for being here, and
your testimony, and your service. And I wanted to begin by touch-
ing on the importance of deterring those bad actors, some of which
my colleague just mentioned.
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I am worried that the most recent EPA numbers, as heard about
earlier this morning, may send the wrong message to polluters and
that the Agency is in fact failing to deter those future violations.

So Dr. Shimshack, to start with you, sir, your testimony touches
on this point and you have done some academic work in this area.
Can you generally speak to the importance of deterrence and what
approach to enforcement may be needed by the EPA to inhibit fu-
ture environmental violations?

Dr. SHIMSHACK. Sure. So deterrence, the fact that inspections
and penalties have implications for deterring future violations is
important not just in the sanction and inspection facility but also
there are spillover effects, what we call general deterrence of inter-
ventions. Those spillover effects of inspections and enforcement ac-
tivities increase compliance and reduce pollution among others.
And deterrence effects can also reduce future pollution beyond com-
pliance behavior as well.

Mr. KENNEDY. So for you, Doctor, and for Mr. Schaeffer, what
specific tools do you believe the EPA has in its arsenal to deter
would-be polluters and do you believe that they are currently effec-
tively using them now?

Dr. Shimshack first.

Dr. SHIMSHACK. So I will say that the evidence suggests that
interventions with teeth, fines are most effective. I otherwise defer
to Dr. Schaeffer—Mr. Schaeffer.

Mr. SCHAEFFER. Well, EPA uses a mix of tools and they have al-
ways included giving people compliance assistance and helping
them to understand the rule of the road and those are important.

I think one of the most important things that EPA does as a na-
tional program is step in against, frankly, some of the biggest pol-
luters with lots of political connections and power and take enforce-
ment actions that States will not or cannot because they don’t have
the capacity. If the EPA loses that ability, then we lose something
very important.

Mr. KENNEDY. Are you concerned they are not leveraging that ca-
pability?

Mr. SCHAEFFER. I am concerned about the direction the Agency
is going in in that way. And we have, again, examples of violations
that are pretty serious at big plants that just seem to be sitting
there and not getting attention.

Mr. KENNEDY. And why is that, do you think?

Mr. SCHAEFFER. Well, I don’t know. I think there is a reluctance
to enforce in this administration. I just have to put that on the
table.

There is a lot of talk about cooperative federalism. It has its
value but there are certain responsibilities that you can’t just push
on—push off, rather, to the State agencies and I think that is let-
ting a lot of these violations just sit.

Mr. KENNEDY. And Dr. Nelson, I wanted to see if you could
chime in.

You have noted in your testimony that Texas does not penalize
97 percent of its air pollution violations. If that number is accurate,
and I am sure it is, the State either lacks the will or the capacity
to deal with a lot of these issues, even during nonemergency times.
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So Doctor, can you comment further on what it may mean if the
State of Texas is failing to penalize air pollution violations and how
important it is for the EPA to deter bad actors, given the State
may not always do so, building off of what Mr. Schaeffer said?

Dr. NELSON. So if I understand your question correctly: What are
the implications of the State not enforcing?

Mr. KENNEDY. Yes, and any reason as to why you think a State
would not enforce 97 percent of the violations that would come up.

Dr. NELSON. I don’t think that the culture supports the State en-
forcing much of the violations. I think the evidence speaks for
itself.

I think in terms of the implications of that, that communities on
the ground are experiencing the public health impacts of the State
not enforcing the laws of the Texas Clean Air Act.

I don’t think that it is cost-efficient in a State like Texas for in-
dustry to comply with the law, when the risk of being caught is low
and, even if they are caught, the risk of penalty and the penalties
are so low as well. So the State of Texas can penalize facilities for
$25,000 per day, per violation. And in that most recent report, they
collected $1.2 million, which is about two cents per pound of the
pollution that was released.

Mr. KENNEDY. Doctor, going off of what I think somebody taught
me in law school way back when, if you judge the strength of the
law by the power of its remedy and you have got remedies in place
but the State just chooses not to enforce it, is there really any regu-
lation to begin with?

Dr. NELSON. Well the regulation exists. I think the burden is on
the State agency and the State legislature to make it effective.

Mr. KENNEDY. And if there is no cost for compliance?

Dr. NELSON. If there is no cost for compliance, again, I think that
industry is going to behave in a manner that maximizes its bottom
line until it is forced not to.

Mr. KENNEDY. Thank you.

I yield to Ms. Kuster. Seeing no more from the witness, Ms.
Kuster, you are recognized for 5 minutes.

Ms. KUSTER. Thank you very much. I appreciate it.

I will start with Dr. Sellers, if I could. The report you contributed
to says, quote, “EPA employees point to budgetary uncertainty and
staff loss as factors that help explain the downturn in enforcement
under the Trump administration.”

Given the budgetary uncertainty and loss of staff that we have
been discussing here today, what did EPA employees tell you about
EPA’s ability to enforce environmental laws? And if you could, give
us one or two examples about how EPA was unable to go after pol-
luters because of understaffing or this approach.

Dr. SELLERS. Sure. Yes, all the employees that we spoke with
mentioned this factor about losing staff. I mean, there has been a
gradual attrition and then there is, on top of that, the buyouts and
SO on.

Ms. KUSTER. Does that cause a lack of morale?

Dr. SELLERS. It does. I mean, it doesn’t send a positive message.
I think some of the departures are because people got that message
and decided to leave.
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In terms of the kinds of things that are being lost, I could give
you an example, for instance, of someone who is in charge of the
asbestos program, at the enforcement, that left in one of these de-
partures, and there was no exchange of knowledge. There was no
effort. He had been there 20 years. He was kind of the expert on
this area, and it was not passed along.

So EPA is now at a loss and there is a big hole there in terms
of what EPA can offer, even just in an advisory capacity, to indus-
try, much less issues of enforcement.

Ms. KUSTER. Thank you.

And I am going to direct this at Mr. Schaeffer but, to continue
on that same theme, returning to my questions this morning, we
in my district, a town called Litchfield, New Hampshire, had an in-
cident of per- and polyfluorinated compounds, PFAs, caused by a
company, Saint-Gobain’s. And I discussed this morning that we
have had to spend millions of dollars to hook up these households
in this community to clean water because their wells are contami-
nated. They were on bottled water the whole time while they wait-
ed for that to happen.

In our case, we were fortunate that it did happen, but I noticed
there was an action plan released on PFAs last week from the
EPA, but it doesn’t seem to include any action, despite being called
an action plan. While EPA officials said they intend to move for-
ward with maximum containment levels, there is no commitment
in the plan. And I am just curious about your response to that.

And if you could comment, the witness this morning talked a
great deal about voluntary disclosures and we have been given
charts that the voluntary disclosures are going up. How can they
count on these companies to voluntary disclose what they know
about the contaminants that they have put into our soil, and our
water, and our air? And are we doing what is needed to keep
American families safe?

Mr. SCHAEFFER. So, Congressman, I don’t know the specific facts
of the New Hampshire case. I would just say in general, your fun-
damental to enforcement and I would say just to justice is the re-
sponsible party should pay for the problems they created and en-
forcement has a huge role in that. And so I would look for that in
any EPA strategy to deal with these contaminants. I think that
would be really, really important.

The government does, and I was there, I was part of this, the
government rolls out a lot of plans and makes a lot of announce-
ments. What you should look for are deadlines, and numerical tar-
gets, and specific outcomes. And that

Ms. KUSTER. And some type of time table. And when I asked her
about the time table this morning, she said oh I will have to get
back to you on that. There is no time table, as far as I can tell.

Mr. SCHAEFFER. Well and maybe they will come back with a time
table and it is great that you pushed for one. I think the govern-
ment benefits from that kind of push. But without deadlines, not
much happens in government agencies.

Ms. KUSTER. And what is your experience, just in my waning
time here, with companies voluntarily disclosing that they have
massive incidents of pollution, knowing that if they were caught,
if there was remedy, they would be on the hook to pay for that?
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Mr. SCHAEFFER. They would have to pay. Well you know I think
in my experience you can get those kinds of voluntarily disclosures
when you have a strong enforcement program and people under-
stand the consequences of not coming forward.

They also want to know their competitors will be treated more
or less the same way. If you don’t have that level playing field,
then you come forward, you know cut your deal to clean the mess
up, and you are looking sideways at your competitors and you don’t
see that happen, then your voluntary compliance will fall off the
cliff.

Ms. KUSTER. And given Dr. Nelson’s comment about State-by-
State, if you are in a State with very low compliance activity, why
would you? I mean you are going to put yourself at a competitive
disadvantage.

So well, thanks to all of you for coming in today. We appreciate
it.

With that, I yield back.

Mr. SARBANES [presiding]. I thank the gentlewoman for yielding
back.

I am going to yield 5 minutes to myself for questions.

I want to thank you all for being here today. I appreciate your
testimony.

I want to come back, as I was this morning, and talk about in-
junctive relief. And obviously, this is a really critical enforcement
tool. It is saying to industries, it is saying to violators, it is saying
to polluters you need to adopt a different way of behaving. You
have to come into compliance with certain rules, there are costs as-
sociated with that.

Mr. Buckheit and Mr. Schaeffer, as former EPA enforcement offi-
cials, tell me why you view this within the toolkit that is available
to the EPA as such a critical enforcement mechanism.

Mr. BUCKHEIT. The EPA’s enforcement program is not about col-
lecting money for the Treasury. It is about protecting public health.
Fines are a part of that but the really important part of that is
what measures are installed to reduce pollution as a result of your
actions. And the surrogate for that is the dollar amount of the in-
junctive relief. That reflects the kinds—the amount that must be
invested which is directly related to the pollution reduction.

Mr. SARBANES. Mr. Schaeffer?

Mr. SCHAEFFER. I think that answers directly. I think injunctive
relief captures the cost of cleanup. When you see bigger commit-
ments, that tells you that you are finding the right cases. You are
finding the most serious problems where you need companies to
make a real long-term investment in cleanup.

Mr. SARBANES. So I want to go back to the numbers a little bit
because in fiscal year 2018, the EPA enforcement actions, injunc-
tive relief actions resulted in $3.9 billion in injunctive relief. Ac-
cording to the Christian Science Monitor, this figure is the lowest
in 15 years.

And in that same article, it was indicated that 40 percent of that
total comes from cases that were settled by the EPA during the
Obama administration, which means that the fiscal year 2018
numbers could have been worse.
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I understand that when you capture these things makes a dif-
ference. You have to look at what the window is and so forth.

But in any event, given what you know, Mr. Schaeffer, Mr.
Buckheit, about this and these numbers that I just read to you, I
am curious just to get your thoughts on the 2018 numbers. What
do you think they mean and, frankly, is it sending some kind of
signal to industry, and how are they interpreting that signal?

Mr. BUCKHEIT. Obviously, to state the obvious, they mean that
there is less activity to reduce pollution coming out of the air.

What I think is happening here is a pipeline issue. You see a
number of years of fairly robust activity under the Obama adminis-
tration and you have heard different witnesses talk about how it
takes a period of time to build and maintain this pipeline of cases
that will go through the system.

What I saw in the enforcement policies was, I think, that the ad-
ministration is cutting off activity, except for matters that are al-
ready referred to the Justice Department, in the four key sectors
that have been identified as priorities. And so I think that then
creates a gap in the pipeline, which then leads to the lower num-
bers in the bigger cases.

Mr. SARBANES. Which means we could see this trend con-
tinue—

Mr. BUCKHEIT. I think so.

Mr. SARBANES [continuing]. In the future because the number of
initiatives that are being undertaken now, we will see the results
or lack of results of that further down the pipeline.

Mr. BUCKHEIT. I fully agree and I note that they don’t have any
sectors that they are focusing on for future activities, you know
which big industrial sectors.

Mr. SARBANES. Right.

Mr. Schaeffer, do you have any comments on kind of how the in-
dustry is going to interpret this?

Mr. SCHAEFFER. I think that is a complete answer.

To be fair, the total value of injunctive relief in any one year can
be affected by one or two very large cases. But even controlling for
those outliers, it is a pretty substantial drop. And I agree with
Bruce that it reflects the fact that kind of less is being put in to
enforcement than used to be and, sooner or later, that plays out in
declining results.

Mr. SARBANES. And again, I just want to emphasize before I close
here that if this isn’t being exercised properly as an enforcement
tool, it is sending a signal to industry that, in a sense, the cop is
off the beat. They don’t have to be as conscientious about the meas-
ures that need to be undertaken here.

Whether they were inclined to do that or not absent somebody
is leaning on them is a different question but, overall, that is not
good signaling to have.

Thank you all very much.

Now I would like to yield 5 minutes to Congressman Tonko.

Mr. TonNkO. Thank you there, Mr. Chair and welcome to our wit-
nesses.

Mr. Schaeffer, as I understand it, civil penalties are an impor-
tant EPA enforcement tool. I heard some of this last exchange and
find it interesting. The penalties are monetary assessments, obvi-
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ously, paid by a regulated entity because of a violation or non-
compliance. They are designed to recover the financial benefit a
company has obtained by breaking the law and they impose added
costs to deter firms from breaking the law again in the future.

So my question to you is, very briefly, could you explain why civil
penalties are an important enforcement tool for EPA?

Mr. SCHAEFFER. It has to cost you more when you violate the law
you know than—it has to cost you more if you violate the law and
ignore it than not. If there is no sanction, nothing hits your pocket-
book when you fail to comply with your pollution limits, then you
have less incentive to comply.

Some companies with better management will continue to try to
do that but slowly, the system erodes if people realize you never
have to pay anything for violating the law.

Mr. ToNKO. Thank you.

Again, Mr. Schaeffer, according to EPA’s annual enforcement re-
port for fiscal year 2018, EPA obtained just over $69 million in
Federal administrative and civil judicial penalties last year. The
Washington Post noted that the number of civil penalties assessed
was the lowest since the Office of Enforcement and Compliance As-
surance was established back in 1994. While that seems troubling
on its face, I will hold up a chart that I did in the last for Adminis-
trator Bodine that adding now 2019 to date, and most of that spike,
a huge spike, but it is explained I believe by the Fiat Chrysler situ-
ation. So now we have asked for information we hope to receive rel-
atively soon what the impact of 2019 is if you take that Fiat Chrys-
ler out of the picture.

So troubling certainly on the face, is it a legitimate concern that
we ought to have about those numbers?

Mr. SCHAEFFER. Well I think you can take Fiat out and you can
also take out the very large once in a great while penalties like the
one for the BP——

Mr. ToNkKO. BP and VW.

Mr. SCHAEFFER. Right.

Mr. TONKO. And this chart was adjusted for that.

Mr. SCHAEFFER. Right. If you do take those outliers out, I think
you will still see a decline in 2018 and perhaps continuing into
2019 as well.

Mr. ToNKO. And Mr. Buckheit and Dr. Sellers, do you have any
thoughts on what the latest civil enforcement numbers mean like
those that I just shared? It seems like we had a few cases that
drove things, especially now in 2019.

Mr. BUCKHEIT. I totally agree that the reduction in numbers,
these numbers reflects badly on the program.

And I would just add a comment about the mobile source enforce-
ment numbers. It is a good thing that the administration is doing
this and assessing a large fine but you have to keep in mind that
California has its own independent enforcement authorities and
California is pursuing this and getting a per vehicle penalty associ-
ated with it.

So again, kudos to the administration for getting involved in
doing this but you know it is a little bit—it is led by California in
terms of pushing towards those large numbers.
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Dr. SELLERS. Yes, I would just say that it is a mistake just to
focus on the kinds of enforcement numbers that do have these big
penalties or these big chunks that distort the data. If you look at
all the other data that is not distorted by that kind of sum, and
that is most of it, then the declines are even more marked and un-
mistakable.

So that was what——

Mr. ToNKO. Thank you. And Dr. Shimshack and Mr. Schaeffer,
do you believe focusing on compliance assistance is a suitable sub-
stitute? Now, I heard some of that exchange that you had but as
a suitable—is it a suitable substitute for enforcement activity, such
as issuing civil penalties?

Mr. SCHAEFFER. Certainly not. Compliance assistance is very im-
portant. A serious violation, unless there is some extenuating cir-
cumstances especially by large companies with deep pockets, they
should pay. There is no conflict between compliance assistance and
enforcement. You need both.

Mr. ToNKO. OK, Dr. Shimshack.

Dr. SHIMSHACK. My view is that they are complementary and not
appropriate as substitutes for one another.

Mr. Tonko. OK. Well you know many of us are concerned about
the mission statement of EPA taken somewhat lightly. And the im-
provements we have made through the years and some of the con-
cerns coming before them, as my colleague from New Hampshire
raised with PFAS, there is real concern that the enforcement of
these statutes and various programs become very, very critical to
the quality of life in the communities that we all represent.

And so I thank you all for sharing your thoughts today.

With that, I yield back.

Ms. DEGETTE [presiding]. Thank you, gentlemen. The charts that
Mr. Tonko was referring to are part of the package of charts that
were provided to both Democratic and Republican staffs by the
EPA when we were being briefed. Ms. Castor also referred to one
of these charts.

And so I am going to ask unanimous consent to put these charts
into the record.

Without objection, so ordered.

[The information appears at the conclusion of the hearing.]

Ms. DEGETTE. I want to thank all the witnesses for their partici-
pation in today’s hearing. And I want to remind the Members that
pursuant to committee rules, you have 10 business days to submit
additional questions for the record to be answered by witnesses
who have appeared before the subcommittee. I would ask all of you,
if you do get these questions, to please respond as quickly as pos-
sible.

And with that, the subcommittee is adjourned.

[Whereupon, at 1:40 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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Senator Jessica Unruh
North Dakota State Senate
District 33

1224 1% Ave. NE

Beulah, ND 58523

February 25, 2019

The Honorable Markwayne Mullin
2421 Rayburn House Office Building
Washington, DC 20515

Dear Congressman Mullin;

{ am North Dakota state Senator Jessica Unruh. in addition to representing the fine
citizens in my district of North Dakota for the past 8 years, | have spent 1S years as an
environmental regulatory manager for a coal mine, working hand in hand with state regulators
implementing federal environmental regulatory programs.

1 write to express my support for and describe the value of a state-run primacy program
for environmental quality monitoring and enforcement. | will outline the local approach a
state-run program provides, its efficacy and the benefit to the American taxpayer as the state
partners with EPA on environmental compliance and enforcement.

North Dakota is only one of a handful of states that meets all the national air quality
standards and is one of the largest producers of energy in the nation. We are the number two
oil producer in the country, ninth in production of coal, thirty-third in electrical generation from
coal, number thirty-nine in wind, biomass, and hydroelectric generation, number one in six
total agriculture crops and North Dakota is still ranked number one in air and water quality.
The environmental quality we North Dakotans enjoy shows that we put the environment first.
The North Dakota Department of Environmenta! Quality {DEQ), created with a bill | introduced,
through its programs and its primacy will continue to provide our citizens ciean air, clean water
and superior soil quality.

North Dakota prioritizes the environment and achieves results ali while producing
energy our country can rely on. North Dakota lignite coal provides low-cost and dependable
electricity to over two million consumers and businesses throughout the Midwest and,
according to the U.S. Energy Information Administration, North Dakota ranks near the top for
low-cost electricity for residential use. North Dakota is also a top oil producing state, second
only to Texas. In December we set a new production record of 1.4 million barrels per day.

EPA’s strategic pian for 2018 -2022 includes three goals; to deliver real results, embrace
cooperative Federalism, and follow the rule of law and process. These three goals will protect
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the environment while providing cost savings and real buy in from companies regulated under
the law,

In this strategic plan, EPA recognizes the partnership that the states provide as the first
line of regulation and enforcement, with EPA as the second layer, ready to step in when the
states need assistance.

EPA’s strategic plan says: “The idea that environmental protection is a shared
responsibility between the states, tribes, and the federal government is embedded in our
environmental laws, which in many cases provide states and tribes the opportunity and
responsibility for implementing environmental protection programs. More than 45 years after
the creation of the EPA and the enactment of a broad set of federal environmental protection
laws, most states, and to a lesser extent territories and tribes, are authorized to implement
environmental programs within their jurisdictions in lieu of EPA-administered federal programs,
Specifically, states have assumed more than 96 percent of the delegable authorities under
federal law.”

Environmental quality programs run at the state level can account for geology,
geography, topography, hydrology and weather factors specific to the state’s longitude and
latitude. in engineering and science, temperatures and pressures matter and geology matters.
in recovering oil, it matters whether your well completions are a half mile below the surface or
two miles below the surface, like they are in North Dakota. in recovering coal, topography,
geology and hydrology matter so much they are the first items investigated when looking into a
new coal field. North Dakota is a producing state, and we take pride in our products produced
for the market, but also the high quality of our clean water and air as we produce.

States are able to design their programs and hire resources necessary to evaluate the
specifics, how they change the engineering and science, and regulate within the boundaries of
that scientific and engineering design arena. EPA must have a national perspective. It would
not make sense, or be a good use of taxpayer dollars, for EPA to have enough resources to
regulate to the level of specificity needed to account for each state’s physical characteristics, A
national approach is not always a sufficient approach, and that is why EPA has the authority to
delegate responsibility to the states, partnering with them to make the best use of the
manpower, resources, and institutional knowledge available.

State programs have inspectors who make frequent observations of the facilities which
the state has permitted. These inspectors are familiar with the facilities they monitor, the
sources of discharge and potential emissions, and where to focus inspections to monitor for
compliance. If you are not inspecting, you cannot effectively monitor compliance. A state-run
primacy program also provides regulatory certainty for industry. EPA is subject to political
changes that come with every change in administration. But once established, the state
programs provide a steady hand, only modified when new rules are promulgated.
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EPA’s model of enforcement is a sue and settle model. Once a company receives a
notice of violation, the Department of lustice {DOJ) attorneys become the point of contact.
Further discussion on data, science or engineering cannot take place with DOJ. The engineers
are no fonger in the room and the goal becomes negotiating a settiement, which provides no
protection of the environment. in North Dakota’s experience, the sue and settle mode] targets
one company at a time, takes several months or years to finalize, and can generate millions of
dollars in legal fees, both for the taxpayers and the companies, the latter of which only pass on
the cost to the consumer.

North Dakota’s model for industry has been dubbed “Find it and Fix it,” a robust
monitoring and inspection program that leads to immediate fixes and compliance to the benefit
of the environment. This is possible because North Dakota DEQ meets with muitiple companies
at one time to discuss ideas for science and engineering-based solutions. In 2016, the oil and
gas industry took these discussions further, collectively developing equipment and inspection
tools that DEQ director, David Glatt called “Compliance Plus.” Not only does this model benefit
North Dakotans, but the new designs and tools have already been shared across multiple states
and globally within the oil and gas industry.

A state-run program aliows the science, data, and facts of environmentat controls to
govern the discussion, leaving the political and litigation agendas on the side lines. These types
of state and industry partnerships encourage the creative minds in the room to develop the
most innovative solutions. | have included a fact sheet comparing North Dakota’s “Find it and
Fix it” program with the EPAs sue and settie model.

As a North Dakotan and a state senator, { am extremely confident that our citizens, state
feaders, and regulatory agency employees want and desire clean air and water, we know our
state and we will do everything possible to ensure our state continues to have the cleanest air,
water, and soil in the nation. | take personai pride in it. North Dakota has continued to achieve
the cleanest air and water in the country while becoming a leader in energy development. This
has helped our country move toward energy independence while substantially reducing energy
costs for every citizen and business across this country.

Thank you. | hope you consider our experience in North Dakota as your committee
addresses these important issues.

Sincerely,

Senator Jessica Unruh
North Dakota State Senate
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Questions for the Record
U.S. House of Representatives
Committee on Energy and Commerce
Subcommittee on Oversight and Investigations
Hearing on
“EPA's Enforcement Program: Taking the Environmental Cop Off the Beat”
February 26, 2019

Ms. Susan Bodine, Assistant Administrator, Office of Enforcement and Compliance
Assurance, U.S. Environmental Protection Agency

The Honorable Frank Pallone, Jr, (D-NJ)

Proposed National Compliance Initiatives

On February 8, 2019, EPA published a notice of public comment period in the Federal Register
soliciting public comment and recommendations on the National Compliance Initiatives to be
undertaken in fiscal years 2020-2023 (EPA-HQ-OECA-2018-0843). The notice announces new
initiatives and indicates EPA expects to return several current initiatives to the standard “core”
enforcement program, including “Reducing Air Pollution from the Largest Sources.” The notice
also states that EPA has required controls or commenced investigations at 91 percent, 96 percent,
and 90 percent of facilities in the glass, cement, and acid manufacturing sectors, respectively.

1. Regarding enforcement cases and investigations of potential noncompliance in the steel
manufacturing sector:

a. How many investigations were pending as of January 20, 20177 How many of
those currently remain under investigation?

b. How many new investigations has OECA commenced since January 20, 20177
How many of those currently remain under investigation?

¢. How many enforcement cases have been initiated from January 20, 2017 to
present?

d. How many cases have been referred to the U.S. Department of Justice from
January 20, 2017 to present?

Response: For civil enforcement activities, we are defining the steel manufacturing
sector to be facilities in the Integrated Compliance Information System with a
North American Industrial Classification System code associated with steel
manufacturing. Clean Air Act investigative activities (inspections/evaluations,
information requests and compliance investigations) were conducted at 340
facilities within the steel manufacturing sector between October 1, 2002, and
January 20, 2017. There is one ongoing investigation that was initiated before
January 20, 2017. Clean Air Act investigative activities were conducted at 76
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facilities within the steel manufacturing sector since January 20, 2017 and there is
one ongoing investigation. Since January 20, 2017, 17 enforcement cases have been
initiated and one enforcement case has been referred to the U.S. Department of
Justice.

Regarding criminal enforcement activities in the steel sector, EPA’s Criminal
Investigation Division (EPA-CID) did not have any investigations pending on
January 20, 2017; EPA-CID has opened one investigation since January 20, 2017;
EPA-CID has not brought any enforcement eases since January 20, 2017; EPA-
CID has not referred any cases to DOJ since January 20, 2017.

2. Regarding enforcement cases and investigations of potential noncompliance in the coal-
fired power plant sector:

a. How many investigations were pending as of January 20, 2017? How many of
those currently remain under investigation?

b. How many new investigations has OECA commenced since January 20, 2017?
How many of those cutrently remain under investigation?

c. How many enforcement cases have been initiated from January 20, 2017 to
present?

d. How many cases have been referred to the U.S. Department of Justice from
January 20, 2017 to present?

Response: For civil enforcement activities, the Coal-Fired Power Plant (CFPP)
universe of faeilities is identified in the Integrated Compliance Information System
using a Facility Universe Indicator, which was populated using data from the Acid
Rain program database, and North Ameriean Industrial Classification System
codes. Clean Air Act investigative activities (inspections/evaluations, information
requests and compliance investigations) were conducted at 204 coal-fired power
plants between October 1, 2002, and January 20, 2017. There is one ongoing
investigation that was initiated before January 20, 2017. Clean Air Act
investigative activities were conducted at 22 coal-fired power plants since January
20, 2017 and there is one ongoing investigation. Since January 20, 2017, four
enforcement cases have been initiated and one enforcement case has been referred
to the U.S. Department of Justice.

Regarding criminal enforcement activities in the coal-fired power plant sector,
EPA-CID did not have any investigations pending on January 20, 2017; EPA-CID
has not opened any investigation since January 20, 2017; EPA-CID has not brought
any enforcement cases since January 20, 2017; EPA-CID has not referred any cases
to DOJ since January 20, 2017.



178

Ms. Susan Bodine
Page 3

3. Regarding enforcement cases and investigations of potential noncompliance in the
industrial boiler sector:

a. How many investigations were pending as of January 20, 2017? How many of
those currently remain under investigation?

b. How many new investigations has OECA commenced since January 20, 20177
How many of those currently remain under investigation?

c. How many enforcement cases have been initiated from January 20, 2017 to
present?

d. How many cases have been referred to the U.S. Department of Justice from
January 20, 2017 to present?

Response: For civil cnforcement activities, the industrial boiler sector was identified
based on applicable regulations reported on the facility record in the Integrated
Compliance Information System. The applicable regulations used are MACT
Subpart DDDDD, and NSPS Subparts Db and De. These regulations apply to
commercial, industrial, and institutional boilers. Clean Air Act investigative
activities (inspections/evaluations, information requests and compliance
investigations) were conducted at 2,270 facilities with boilers between October 1,
2002, and January 20, 2017, There are 27 ongoing investigations that were initiated
before January 20, 2017, Clean Air Act investigative activities were conducted at
552 facilities with boilers since January 20, 2017, and there are five ongoing
investigations. Since January 20, 2017, 87 enforcement cases have been initiated and
13 enforcement cases have been referred to the U.S. Department of Justice.

Regarding to criminal enforcement activities in the industrial boiler sector, EPA-
CID did not have any investigations pending on January 20, 2017; EPA-CID has
opened one investigation since January 20, 2017; EPA-CID has not brought any
enforcement cases since January 20, 2017; EPA-CID has not referred any cases to
DOJ since January 20, 2017.

4. What input, if any, was received from other EPA offices with regard to returning several
current initiatives to the standard “core” enforcement program? Please explain the
process by which this input was received and a description of input provided from each
EPA office.

Response: In developing its NCI proposals, part of the internal Agency deliberations
included discussions between OECA senior managers and senior managers in
EPA’s regional offices. We discussed our proposals with enforcement and
compliance managers in the EPA regions, and sought input on areas of focus for
new NCls.
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In addition, OECA senior managers met in person with senior managers in EPA’s
Office of Air and Radiation (OAR), Office of Land and Emergency Management
(OLEM), Office of Water (OW), and Office of Chemical Safety and Pollution
Prevention (OCSPP). The purpose of these meetings was to discuss our proposals
and to seek input on areas of focus for new NCIs. OAR, OLEM, OW, and OCSPP
were supportive of OECA’s proposals in terms of which NClIs to continue, modify,
or return to the core enforcenient program. In particular, OAR suggested adding a
new NCI to focus on mobile sources and OW supported proposing a drinking water
NCI.

5. How were the two new initiatives - increasing compliance with drinking water standards
and reducing children’s exposure to lead - selected? What input was received from other
EPA offices?

Response: The NCIs for the next NCI cycle (FY 2020-2023) have not yet been
selected, but it is correct that two of the NCI proposals under consideration are for a
lead (Pb)-focused NCI and for a drinking water-focused NCI. OECA’s guiding
principle for developing new NCI proposals has been to focus on areas that would
support the goals of EPA’s FY 2018 — 2022 Strategic Plan. These goals include:
addressing air quality nonattainment areas, impaired waters, public health threats
posed by drinking water noncompliance, populations vulnerable to air toxics or
chemical accidents, and children’s health exposure to lead. The proposed NCI to
increase compliance with drinking water standards directly supports the longer-
term strategic plan measure to reduce the number of community water systems out
of compliance with health-based standards. The proposed NCI to reduce children’s
exposure to lead is intended to help implement EPA actions under the interagency
Federal Lead Action Plan and support the EPA’s stated objective to pay particular
attention to vulnerable populations, including children, the elderly, low-income
communities, minority communities, and tribes. Members of these populations may
experience increased lead levels through multiple exposure pathways. OCSPP and
OW were supportive of these proposals. Regional offices provided good feedback on
how reduction of exposure to lead is a priority across the Agency and how to
integrate this proposal into those cross-program efforts.

Civil Penalties

6. What is the total amount of year-to-date civil penalties for fiscal year 2019, and the total
amount of those penalties that are a result of the January 10, 2019 settlement with Fiat
Chrysler?

Response: The total amount of civil penalties assessed in FY 2019 reported to the
Integrated Compliance Information System, EPA’s system of record for
enforcement and compliance data, as of May 24, 2019 is $318,920,000. This amount
includes the United States share of the $305,000,000 penalty assessed in the Fiat
Chrysler consent decree ($262,300,000 of which is due to the United States and
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$42,700,000 of which is due to the California Air Resources Board). The Fiat
Chrysler consent decree was entered on May 3, 2019.

No Action Assurances

7.

8.

9.

10.

How many requests for No Action Assurances has OECA received since January 20,
2017?

How many No Action Assurances has OECA provided since January 20, 20177

Please explain the process by which Assistant Administrators for other program offices
request No Action Assurances.

a. Please list any verbal requests for No Action Assurances made to OECA,
including the date of the request and the name, title, and office of the requesting
individual.

b. Please list any written requests for No Action Assurances made to OECA,
including the date of the request and the name, title, and office of the requesting
individual.

For each No Action Assurance provided, please list date of the request, the date the
request was provided, and the name, title, and office of the requesting individual.

Responses combined for 7-10: EPA’s Policy Against “No Action” Assurances, states
that NAAs are only to be used in “extremely unusual cases.” Because they are rare,
OECA has not created a system to track them. Thus, to respond to these questions,
EPA manually collected the relevant information. Note that it is particularly
difficult to track requests for NAAs that are for the purpose of facilitating
emergency response and recovery efforts following hurricanes, severe weather or
other disasters. While OECA’s preferred practice is to require a written request for
a NAA, due to the exigency of the circumstances following a disaster, sometimes
those emergency requests are conveyed orally. Between January 20, 2017, and June
28,2019, OECA issued over two dozen NAAs, some of which were extended or
amended, to assist with extensive disaster recovery efforts following Hurricanes
Harvey, Irma, Maria, Florence and Michael, and flooding in the midwest and south.
General details of these NAAs are provided in the following table:
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Emergency NAAs Issued to Assist with Disaster Recovery

Date NAA Date NAA Requesting Individual and/or Recipient of
Requested Provided NAA
September Various dates, Richard A. Hyde, Executive Director

2017, various
dates
following
Hurricanes
Harvey, Irma
and Maria

including
extensions (over a
dozen NAAs,
some of which
were extended or
amended)

Texas Commission on Environmental Quality

Chuck Carr Brown, Secretary Louisiana
Department of Environmental Quality

Noah Valenstein, Secretary Florida
Department of Environmental Protection

Tom Pugh, Government Relations
Yamaha Motor Corporation, U.S.A.

Virgin Islands

Puerto Rico

Adam Kushner, Partner

Hogan Lovells US LLP on behalf of the
Puerto Rico Electric Power Authority
(PREPA)

Edward McTieman
Arnold & Porter Kaye Scholer LLP on behalf
of Merck, Sharp & Dohme Corp.

September
2018, various
dates
following
Hurricane
Florence
(seven NAAs)

9/11-9/13/18

Michael Abraczinskas. Director

Division of Air Quality

North Carolina Department of Environmental
Quality

9/11-9/14/19

Rhonda Banks Thompson, P.E.

Chief, Bureau of Air Quality

South Carolina Department of Health and
Environmental Control

8/13-9/14/18

David K. Paylor, Director
Virginia Department of Environmental
Quality

9/14/18

Karen Hays, P.E. Chief, Air Protection
Branch Georgia Environmental Protcction
Division

Qctober 2018, | 10/11-10/12/18 Jeffery F. Koerner, Director
various datcs Division of Air Resource Management
following Florida Department of Environmental
Hurricane Protection
Michael (4 10/12/18 Karen Hays, PE Chief, Air Protection Branch
NAAs) Georgia Environmental Protection Division
4/25/19 4/26/19 Catharine Fitzsimmons

Chief, lowa Air Quality Bureau

fowa Department of Natural Resources
6/10/2019 6/11/2019 Becky W Keogh,
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Director, Arkansas Department of
Environmental Quality

To the best of our knowledge, also between January 20, 2017, and June 28, 2019,
OECA has received ten requests for an NAA unrelated to disaster response. OECA
has issued five NAAs in response to these requests, denied three requests, and two
requests are pending. The details for the non-emergency NAAs that OECA received
between January 20,2017, and June 28, 2019, are in the following tables:

Non-Emergency NAAs - Provided

Date NAA
Requested

Date NAA
Provided

Name, Title, Office of Requesting
Individual

12/22117

1/4/2018

Bill Wehrum
Assistant Administrator
Office of Air and Radiation

3/5/18

3/5/18

Bill Wehrum
Assistant Administrator
Office of Air and Radiation

6/13/18

6/21/18

Amanda Kohler, Chief

Permits Branch

Program Implementation and Information
Division

Office of Resource Conservation and
Recovery

Office of Land and Emergency Management

7/6/18

7/6/18

Bill Wehrum

Assistant Administrator

Office of Air and Radiation

(Note, Fitzgerald Glider Kits had written
Administrator Pruitt on June 14, 2018,
requesting an NAA)

2/15/19

3/8/19

David H. Lax
Scientific Advisor
APl

Non-Emergency NAAs — Denied or Pending as of June 28, 2019

Date NAA Date NAA Denied | Name, Title, Office of Requesting

Requested (if applicable) Individual

12/21/17 May 2018 DC Water and Sewer Authority

4/9/19 4/19/19 Allegheny County, PA

12/10/18 6/26/2019 The Beaver Village Councii, AK

2/14/19 Pending Waste Management, Republic Services, Solid
Waste Association of North America, and
National Waste & Recycling Association

5/6/19 Pending Bristol-Myers Squibb
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There is no formal written procedure by which Assistant Administrators from othei
programs request a No Action Assurance (NAA) from OECA. As a general practice,
however, OECA requires that a request from a program office be made in writing,
be signed by the Assistant Administrator, set forth how the request is consistent
with the exceptions in OECA’s NAA Policy, and confirm that the action to be taken
(or refrained from) under the NAA is appropriate from an environmental health
and safety perspective. Thus, OECA is not aware of any verbal requests made by an
Assistant Administrator for an NAA since January 20, 2017. The few written
requests arc set forth in the second table above.

11. Regarding the No Action Assurance regarding glider vehicles OECA issued July 6, 2018:

a. How did you first become aware of this request? Please included the date and
time you were made aware.

b. What was your role in developing this No Action Assurance?

¢. Did you express any concerns with granting this No Action Assurance? Pleasc
explain if you shared any concerns with then Administrator Pruitt or any other
EPA political appointees.

Response: I first became aware of a request for a No Action Assurance on or about
June 15, 2018, when I first saw a letter dated June 14, 2018, from Fitzgerald Glider
Kits to Administrator Scott Pruitt requesting a No Action Assurance. In
conversations with EPA political appointees and career staff about the company’s
request, I discussed OECA’s policies that govern the issuance of No Action
Assuranees. The Office of Air and Radiation (OAR) made an initial request, and
OECA assisted OAR in submitting a formal request for a No Action Assurance that
adhered to OECA’s policies. I then issued the No Action Assurance based on my
exercise of enforcement discretion,

Coordination with EPA Program Offices

12. Please describe OECA’s role in the drafting and review of EPA’s December 7, 2017,
memorandum titled, “New Source Review Preconstruction Permitting
Requirements: Enforceability and Use of the Actual-to-Projected-Actual Applicability
Test in Determining Major Modification Applicability”™ (“DTE Memo™), which reversed
EPA’s prior position in litigation against DTE Energy Company.

Response: OECA provided comments on the December 7, 2017, memorandum but
did not draft it

13. Did you or anyone from OECA attend any internal EPA meetings concerning any issue
related to the DTE Memo? If so, please state the date of the meeting, who attended the
meeting, and what specific issues were discussed.
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Response: In my capacity as Senior Advisor to the Administrator, I recall attending
four meetings with participants outside of OECA. The first was on December 4,
2017. The invitees included Mandy Gunasekara (OAR), Justin Schwab (OGC), and
Patrick Traylor (OECA). The general topic was comments on the draft
memorandum, The sccond was on December 5,2017. The invitees included William
Wehrum (OAR), David Harlow (OAR), and a wide range of OAR, OGC, and
OECA political appointees and carcer staff. The topic was comments on the draft
memorandum. The third was on December 8, 2017. The participants were
Administrator Scott Pruitt and Patrick Traylor. The topic was the final, issued
memorandum. The fourth was on December 11, 2017, The invitees were William
Wehrum (OAR), Patrick Traylor (OECA), Mandy Gunasekara (OAR), Justin
Schwab (OGC), Liz Bowman (OPA), and David Harlow (OAR). The topic was the
final, issued memorandum.

14. Are you aware of any meeting, including any meeting on or near December 5, 2017
attended by William Wehrum, Assistant Administrator for the EPA’s Office of Air and
Radiation (OAR), or David Harlow, Senior Counsel in OAR in which any issues related
to the DTE Memo were discussed? If so, please state the date of the meeting, who
attended the meeting, and what specific issues were discussed. Please describe any
participation of Mr. Wehrum, Mr. Harlow, and yourself in these meetings.

Response: Please sec my response to Question 13, above. I recall that William
Wehrum and David Harlow attended the mecting. However, DTE and the DTE case
were not discussed.

15. Did you include Mr. Wehrum or Mr. Harlow on any emails in which you provided any
comments on the DTE Memo either before or after it was finalized? If so, please state
the date of any emails, who was included on the emails, and what specific comments
were raised.

Response: Yes. I included Mr. Wehrum on three emails dated December 7, 2017,
and one email dated December 8, 2017, all of which raised OECA comments on the
application of enforcement discretion. However, I did not discuss DTE or the DTE
case.

National Enforcement Investigation Center

16. The most recent Employee Viewpoint Survey (EVS) results at EPA’s National
Enforcement Investigation Center (NEIC) reportedly revealed extremely low morale and
high distrust of management, and that staff turnover is high. Please provide a summary
of Employee Viewpoint Survey (EVS) results of staff morale for 2014, 2015, 2016, 2017,
and 2018 and explain in detail what actions, if any, EPA Headquarters and NEIC
management have taken since January 20, 2017 intended to improve employee morale.

Response: Sublevel agency reports for NEIC were not produced in 2014 and 2015,
The EVS reports in 2016, 2017, and 2018 contained almost the same top 10 areas for
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the highest percent scored positive and the same top 10 areas for the highest percent
scored negative. In 2016, 48 staff responded to the EVS survey. In 2017, 40 staff
responded to the EVS survey. In 2018, 26 staff responded to the survey.

Analysis by NEIC management of the EVS surveys since 2016 reveal that staff have
consistently expressed their concerns in the following categories: limited resources,
policies and practices of management, and lack of understanding regarding
promotions and pay raises in government service. NEIC management held six
listening scssions with staff during the week of March 18, 2019, to better understand
their concerns and received active participation from over 95% of all staff. The
listening sessions exposcd the core problems or areas of concern in several key areas
including:

e Staff arc concerned with the future of EPA and subsequently their own jobs.

e NEIC has an older workforce and with departures a great deal of
institutional knowledge departs the Agency.

* Career management has focused on increased accountability and has
embraced the Agency’s emphasis on delivering products with decreased
timelines. Historically, NEIC took an average of 256 days to complete an
inspection report (often a 20-30 page report). Under new leadership, 85.6%
of inspection reports are completed in 60 days and with the same level of
quality as previous reports. Such changes as these create uncertainty and
concerns among a limited number of staff. However, the emphasis on
accountability and metrics is critical to maximizing the environmental
benefit. The goal of significantly decreased timelines is to enable the Agency
to achieve environmental results for the public quicker.

Examples of steps that have been taken by the career management of NEIC to
improve employee morale include:

s Providing for strategic direction of the Center and ensure routine
communication with staff to promote understanding and buy-in of direction
through All-Hands mcetings, branch meetings, and scction mcetings.

s Engaging staff in direction and leadership of NEIC through the development
of a business plan that outlines the future direction of the organization and
includes a detailed work plan of priorities that will help NEIC succeed in its
mission.

* Focusing on innovation and streamlining by supporting a staff-led
engagement group that evaluates and deploys cutting-cdge technology and
approaches to enforcement work.

e Revitalizing cmployee development through supporting details and
reassignments that are more in line with employce goals, skillsets, interests,
and organizational nceds.

e Continuing emphasis and support for work-life balance through embracing
the OPM approved programs that support such balance.
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17.

Please list all NEIC positions vacated from January 2017 to present, including the reason
the position was vacated (e.g. buyout, retirement, dismissal) and current status of the
position {e.g. filled by new hire, currently vacant, eliminated).

Response: As of January 2017, NEIC had 71 FTE onboard. As of April 2019, NEIC
has 58 FTE onboard and is in the process of hiring an additional nine FTE to bring
NEIC to a total of 67 FTE by early summer 2019. The following information
provides data and analysis of all departures since January 2017;

» Buyouts: Eight staff departed NEIC when offered the buy-out. None of these
positions have been backfilled per the VERA-VSIP requirements.

¢ Retirecments: There have been eight retirements. One of those positions was
backfilled through a permanent promotion of an existing staff member to a
leadership position and another position is being backfilled through
rotational promotion opportunities of existing staff members. Two of the
other positions still need to be backfilled. Based upon current priorities, the
remaining four positions lost to retirement are not being filled at this time,

* Resignations: Seven staff have resigned from NEIC for a myriad of reasons
(including the desire for a geographic move or a change in their personal
work/life balance). Of the seven positions, two have been backfilled due to the
critical nature of the position.

¢ Dismissals: There have been no dismissals from NEIC since January 2017.

. Please list all NEIC positions created or filled from January 20, 2017 to present.

Response: Eight new staff have been hired and onboarded. An additional nine staff
are in the process of being hired. The positions include management positions, a
health and safety officer, chemists, an IT specialist, and engineers.

. According to testimony provided during the hearing by Dr. Chris Sellers, EPA employees

in confidential interviews reported “many pressures applied by the Agency’s political
leadership.” Have any NEIC employees reported a fear of retaliation, either through EVS
responses or any other method? If so, please explain how many reports have been
received and any Agency corrective action to address fear of retaliation.

Response: As explained in the response to question #16, NEIC staff openly discussed
with NEIC management concerns related to fear of retaliation. The staff explained
that because they heard certain managers or peers received a disciplinary action,
and in some cases were transferred to new positions, the staff assumed it was
retaliatory actions because they didn’t have any other information. Under civil
service rules, management cannot discuss these cases with staff.

Approximately 12 NEIC staff reported a negative response on the 2018 EVS survey
to the question of “I can disclose a suspected violation of any law, rule, or regulation
without fear of reprisal.” In response to this result, NEIC management reiterated to
all staff their obligation to report such violations and encouraged them to report
concerns to the Inspector General, the Office of Special Counsel, the union, any level
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of management, and/or our office’s own internal investigative unit, It is important to
know that since new leadership arrived in 2017, there has not been a single formal
report or allegation of retaliation at NEIC.

During the NEIC EVS listening sessions, NEIC management heard that most staff
did not understand the genesis of claims of fear of retaliation and found it to be a
distraction from focusing on topics of greater interest to them.

20. NEIC’s investigations may require the use of non-standard methodologies and innovative
investigative strategies, including complex process-based investigations, development of
new analytical and field methods, evaluations and modification of existing methods, and
expert technical consultation and advice. Please provide the total number of relevant
trainings and conferences attended by NEIC staff for calendar years 2014, 2015, 2016,
2017, and 2018, including a list of trainings and conferences for each year.

Response: A list of trainings and conferences for each year is included in the table
below.

2014
2015
2016 187
2017 161
2018 135

Product Compliance and the Good Laboratory Practices Standards (GLPS) Compliance
Monitoring Program

21. How many inspectors conduct inspections pursuant to this program? Are GLPS
inspections the sole responsibility of these inspectors?

Response: As of May 1, 2019, there are three full time GLP inspectors and one
inspector-in-training. GLP inspections are the only responsibility for the three full
time inspcctors. The inspector-in-training will conduct GLP inspections in addition
to other duties.

22. What number of facilities are subject to inspection under GLPS?
Response: Currently, there are approximately 1,200 laboratories in the United

States that have submitted studies to the EPA that were required to comply with
GLP and, therefore, would be subject to inspection.
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23.

24,

How are facilities identified for inspection under this program?

Response: Facilities are identified for inspection in multiple ways — through a
neutral inspection scheme, based upon a tip or complaint, or through a request by
the EPA program office in furtherance of program responsibilities to register
pesticides or chemicals. Additionally, as a member of the Organization for
Economic Cooperation and Development (OECD), GLP Working Group, Mutual
Acceptance of Data program, EPA conducts GLP inspections at the request of a
member country.

Please explain OECA’s role in ensuring the safety and integrity of pesticide products
imported to the United States, including any ongoing efforts to coordinate with foreign
countries to reduce counterfeit pesticides.

Response: OECA issues a National Program Guidance which identifies national
compliance and enforcement prioritics, discusses national direction for all
compliance assurance programs, and identifies activities to be carried out by
authorized programs. For the FIFRA program, OECA has identified product
integrity and border compliance (imports) as focus areas in the National Program
Guidance. This guidance document identifies specific activities to support these
focus areas. Import inspections, pesticide production establishment inspections and
marketplace inspections contribute to the safety and integrity of pesticide products
imported into the United States by providing a deterrent effect to non-compliance
with the law. OECA provides compliance monitoring guidance to support those
state inspection activities (i.e. FIFRA Compliance Monitoring Strategy, FIFRA
Inspection Manual, Worker Protection Inspection Manual, inspector training, etc.).

OECA and the U.S. Department of Homeland Security’s Bureau of Customs and
Border Protection (CBP) are working together to address environmental and
import safety issues specific to pesticides which are regulated by the EPA. OECA
and EPA regional personnel, address the illegal importation of non-compliant
pesticide and device products with enforcement actions against importers and other
persons, compliance assistance to manufacturers, importers and brokers; and
cooperation with other governments, agencies and stakeholders to prevent and
reduce risks of unsafe products entering the United States.

OECA provides the regional offices with technical and legal expertise on a case-by-
case basis to ensure proper and nationally consistent implementation of existing
regulations and enforcement response policies and guidance.

Prior to the arrival of pesticides or devices to the United States, the importer is
required to submit the EPA Form 3540-1 “Notice of Arrival (NOA) of Pesticides
and Devices” either electronieally or to the appropriate EPA regional office of the
CBP port of entry where the shipment is to arrive. CBP regulations prohibit the
importation of pesticides without a completed Notice of Arrival (NOA). EPA
reviews the NOA and makes a determination about whether to approve the
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25.

shipment or not. The importer must obtain EPA’s approval before presenting the
pesticide shipment to U.S. Customs and Border Protection (CBP) for entry into the
United States. The submission and processing of the Notice of Arrival is the erucial
first step in the responsible movement of pesticides and devices imported into this
country. NOA review enhances our ability to assure the protection of human health
and the environment by preventing noncompliant pesticides from entering U.S.
commerce. If EPA determines that the pesticide is adulterated or misbranded or
otherwise violates the provisions set forth in FIFRA, or is otherwise injurious to
health or the environment, the pesticide or device may be refused admission or place
under a Stop Sale, Use or Removal Order.

EPA-CID investigates and partners with the Department of Justice to assist in the
prosecution of cases involving the illegal importation of counterfeit, misbranded,
and banned pesticides. These investigations often involve partnering with Custom
Border Protection and other federal partners to hold those accountable for their
criminal conduct and prevent them from bringing additional shipments of these
dangerous substances into the country.

Regarding coordination with foreign countries to reduce counterfeit pesticides,
OECA collaborates with member-states of the Organization for Economic Co-
operation and Development (OECD) through its participation in the OECD
Network on Illegal trade of Pesticides (ONIP); a network of “national competent
authorities fighting illegal international trade of pesticides.” Network members
share best practices, brainstorm content of future training, and report on the results
of enforcement and compliance initiatives. The following is a link to a collaborative
ONIP document released in 2019 “Best Practice Guidance to Identify Illegal Trade
of Pesticides”: https://one.oecd.org/document/ENV/JM/MONO(2018)35/en/pdf.

You noted the agreement with Amazon regarding the sale of unregistered, illegal
pesticide products. Many other possibly illegal products are being sold on Amazon, e.g.
products containing unaceeptable levels of asbestos, cadmium, iead, phthalates. Has
OECA worked to investigate and enforce EPA regulations on the sale of online products
available on Amazon and other outlets? If so, please produce a description of these
efforts and any results.

Response: Yes, EPA monitors unlawful sales of noncompliant products that are sold
online to ensure compliance with environmental laws, including those governing
pesticides (FIFRA) and chemicals (TSCA). In the TSCA context, one of the elements
of the draft 2020-2021 National Program Guidance (NPG)
(https://www.epa.gov/planandbudget/draft-fy-2020-2021-officc-enforcement-and-
compliance-assurance-oeca-national-program) is Border Compliance; one of the
avenues for addressing border compliance is a review of products made available
via e-commerce sites. A similar FIFRA focus area has been proposed for the 2020-21
NPG: “eCommerce - Focus on assuring the compliance of pesticide products offered
for sale on eCommerce platforms with emphasis on those which pose the greatest
risk of harm to human health or the environment.” EPA works with domestic
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stakeholders such as the Association of American Pesticide Control Officials
(AAPCO), partner agencies such as U.S. Customs and Border Protection, and
international parties, e.g., OECD, on developing best practices and guidance for
targeting violations and enforcing federal environmental laws in an c-commerce
environment. EPA-CID is working with regulatory personnel within the Agency and
Department of Justice to investigate and prosecute the on-line sales of illegal
pesticides. We currently have open investigations and ongoing enforcement actions
but cannot discuss their status.

Similarly, EPA enforces the Clean Air Act prohibition against the manufacture,
sale, offering for sale, and instailation of parts and components that defeat emissions
controls on EPA-certified vehicles and engines. This includes both hardware and
software products that hack into and reprogram electronically managed engines,
and that completely remove critical emissions controls like filters and catalysts. The
EPA is holding accountable the manufacturers of these aftermarket defeat devices,
as well as the retailers who sell them online, The EPA has resolved numerous cases
against online retailers of aftermarket defeat devices and has open investigations
and ongoing enforcement actions but cannot discuss their status.

President’s Proposed Budget for EPA

On March 11, 2019, the Office of Management and Budget released the President’s proposed
budget for fiscal year 2020. This budget proposes $6.1 billion for EPA, a $2.8 billion or 31
percent decrease from fiscal year 2019 levels.

26.

What would be the impact of these proposed budget cuts on EPA’s civil and criminal
enforcement programs?

Response: The FY 2020 President’s budget requests nearly $478 million and 2,286
FTE for EPA’s enforcement and compliance assurance programs. These resources
will support robust enforcement and compliance assurance programs. While the
budget request is a reduction from the FY 2018 enacted budget, it is important to
understand that the reduction in part is due to the transfer of the Office of
Environmental Justice and the work performed under the National Environmental
Policy Act (NEPA) to the Office of Policy. Recognizing that states are the primary
implementers of our nation’s environmental laws, EPA focuses its resources where
it can provide the most value, ineluding matters affecting multiple states or tribes,
serving as a backstop when a state or tribe does not address serious noncompliance
in a timely fashion, and assisting states and tribes when they lack the capability,
resources, or will to address noncompliance.

. How would the proposed budget cuts impact EPA’s ability to support state and tribal

enforeement programs?

Response: OECA primarily supports state and tribal enforcement programs
through eapacity building and work sharing. To ensure the best use of combined



191

Ms. Susan Bodine
Page 16

resources where a state or tribal government is authorized to implement a federal
enforcement program, OECA has recently released for public comment a revised
policy on Enhancing Planning and Communication Between the EPA and states in
Civil Enforcement and Compliance Assurance Work. The proposed replacement
policy (to be published in the Federal Register for public comment) is available

here: https://www.epa.gov/sites/production/files/2019-04/documents/guidance-
enhancingregionalstatecommunicationoncompliance-190422.pdf.

Coordination with State and Tribal Enforcement Programs

28. Please explain instances from January 2017 to present where EPA had to rescind its
delegated enforcement authority, including a stated rationale.

Response: There have been no instances between January 2017 to the present where
EPA has had to rescind its delegated enforcement authority. EPA does reserve the
right to take enforcement action in delegated programs and will take action from
time to time, for a number of reasons, such as at the request of a state because the
state lacks the expertise or resources.

29. You testified that OECA’s “goal is to eliminate inefficient duplication with state
programs, and to direct federal resources to help achieve the Agency’s Strategic Plan
Goals,” has EPA conducted any assessment that has been conducted on where
duplication occurred? What metrics are used to make such a determination?

Response: States authorized to implement federal environmental programs conduct
large numbers of enforcement and compliance activities including compliance
assistance, inspections and other compliance evaluations, and administrative and
judicial enforcement actions. While authorized states provide EPA with information
on a range of their activities, it would be too burdensome to collect and manage
information on all activities. The best way to eliminate duplication in this complex
environment is to ensure clear roles and responsibilities and robust planning and
communication between EPA and states. Toward that end, 1 issued an interim
policy for enhancing planning and communication between EPA and states in civil
enforcement and compliance work and we are currently taking public comment on
a revised, replacement policy that OECA plans to issue later this year. The interim
policy is available at this link: https://www.epa.gov/sites/production/files/2018-
01/documents/guidance-enhancingregionalstatecommunicationoncompliance.pdf.
The proposed replacement to the interim policy (to be published in the Federal
Register for public comment) is available here:
https://www.epa.gov/sites/production/files/2019-04/documents/guidance-

enhancingregionalstatecommunicationoncompliance-190422.pdf.

30. Please explain what types “state assist™ actions EPA has conducted from January 2017 to
present. For each type of action performed, please provide a total number of the types of
these actions conducted for this time period.
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Response: State Assists are limited to instances where the region has expended
substantial resources to identify the violation, developed the injunctive relief, and/or
helped the state take an action to remedy the violation. In short, any instance where
the state couldn't or wouldn’t take the action without the EPA's help or explicitly
requests the case after EPA has identified a violation would be measured as a "State
Assist.” EPA’s civil enforcement program began asking the regions for information
on civil State Assists this past year, FY 2018. In FY 2018, the regions reported 185
civil State Assists. Specifically:

¢ 155 Inspections

¢ 6 Information requests

s 24 other (generally, working with states on problem facilities, encouraging

them to comply with the state or face potential EPA aetion)

In some instances, CID investigations of federal environmental crimes uncover
other violations that are referred to state partners for potential prosecution, From
January 2017 to the present, EPA-CID has completed 15 “state assists” — defined as
a circumstance in which EPA-CID’s investigation of an allegation leads to the
prosecution of an environmental criminal case by state officials in state court.

Staff Resources

31

32.

What is OECA’s timeline for hiring staff to reach the office’s current authorized FTE
ceiling of 6497

Response: OECA’s HQ ceiling of 649 is part of the operating plan to implement
EPA’s FY 2019 appropriations bill. This plan is submitted to the appropriations
committees, OECA anticipates reaching that ceiling by September 30, 2019.

How many OECA staff have been hired for each month in 2019 to-date, and what are the
hiring targets for each subsequent month this year? For what positions does OECA
intend to hire?

Response: OECA has hired 25 new staff to date in 2019, broken out by month as
follows:

January 2019: 3
February 2019: 4
March 2019: 10
April 2019: 8

An additional 33 new staff are anticipated to be onboard by the end of September
2019, broken out by month as follows:

May 2019: 4
June 2019: 5
July 2019: 5
August 2019: 0

1
September 2019: 9
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33.

The planned hires indicated above represent a broad range of specialties including
scientists, engineers, analysts, attorneys, IT specialists, and criminal investigators.

What is EPA’s timeline for hiring new criminal investigators to reach its authorized FTE
ceiling of 1647

Response: The FTE target of 164 for criminal investigators is an internal allocation
of criminal enforcement FTE among the divisions that make up the Office of
Criminal Enforcement, Forensics and Training. OECA anticipates having 164
criminal investigators on board by September 30, 2019.

. Please detail EPA’s justification for not maintaining 200 criminal investigators, as set

forth in the U.S. Pollution Prosecution Act of 1990.

Response: In 1990, Congress passed the Pollution Prosecution Act, which directed
EPA to increase the number of criminal investigators over a five-year period
reaching a total of 200 special agents at the beginning of FY 1996. The Act also
authorized five years of appropriations to carry out the Act. EPA increased the
number of criminal agents to 200 by FY 1997. However, EPA does not consider the
Act to impose an ongoing obligation on the Agency. In fact, in the 22 years since
1996 EPA employed fewer than 200 more agents in 15 of those years. The
Appropriations Committees have approved EPA’s Operating Plan cach year,
whether the number of agents was above or below 200. This Administration is
committed to reversing the years-long decline in the number of Special Agents and 1
have authorized the hiring and maintenance of 164 Special Agents. Increasing the
number of agents to 200 would necessarily result in the reallocation of other
criminal enforcement FTE resources, including from the National Enforcement
Investigations Center.

Hurricane Harvey

35. In her written testimony, Dr. Bakeyah Nelson states that: “An alarming amount of

pollution escaped into the air during Hurricane Harvey because of inadequate preparation
for the storm by industry, EPA, and TCEQ. Yet neither EPA nor TCEQ have taken
enforcement action against many of those responsible for the largest releases: Valero
Refining, Magellan Terminals Holdings in Galena Park, and Arkema’s Crosby plant.”
Does EPA intend to take enforcement action against the parties responsible for these
releases?

Response: EPA supports hurricane preparedness and response in many ways,
including the assessment of conditions at major industrial facilities in a storm’s
pathway to identify potential impacts and countermeasures. The Agency conducts
follow up inspections and damage assessments in response to reports within EPA
jurisdiction. During the response to Hurricanes Harvey, the EPA and the Texas
Commission on Environmental Quality coordinated with local, state and federal
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officials to address the human health and environmental impacts of Hurricane
Harvey and its aftermath.

In coordination with the Texas Commission on Environmental Quality (TCEQ),
EPA took the following actions:

Valero Refining Houston

EPA Region 6 coordinated with TCEQ on the investigation and enforcement at
Valero Refining Houston. Region 6 conducted a joint inspection with TCEQ at
Valero Refining on September 14, 2017, to investigate whether two tanks that were
damaged during Hurricane Harvey were contributing sources of emissions in the
adjacent community. The inspection included an evaluation of compliance with
emission limits, installation of emission control equipment, testing, monitoring,
recordkeeping, and reporting requirements. That inspection report was provided to
the facility and TCEQ and posted online in December 2017. EPA Region 6 also
issued an information request to Valero on September 14, 2017 to request records to
determine compliance with the Clean Air Act. Region 6 evaluated the company’s
response and provided our evaluation to TCEQ during a series of conference calls in
the Fall and Winter of 2017. TCEQ took the lead on enforcement on the Valero
Houston facility and referred the case to the Texas Office of Attorney General
where it is pending.

Magellan
TCEQ took the lead on investigation and enforcement at the Magellan facility. The

state conducted an inspection at the facility on November 1-6, 2017, and opened an
investigation into the emissions event that began on August 31,2017 and lasted 276
hours. That incident was reviewed and referred for a formal enforcement action
because Magellan failed to prevent the unauthorized emissions during an emissions
event. Specifically, Magellan released approximately 2,472,401.90 pounds of VOCs
when Tanks 517 and 518 had floated and released their contents of approximately
10,988 barrels of gasoline into the standing floodwater in the aftermath of
Hurricane Harvey. Magellan submitted an Act of God claim to TCEQ and that
Claim is under review by TCEQ’s Litigation Division.

Arkema

After the incident at Arkema Crosby, EPA Region 6 sent a short, targeted
Information Request to Arkema Crosby on September 7, 2017, asking questions
directly related to the incident. The response to the Information Request was
received over the following months, which was then reviewed by EPA Region 6,
EPA’s Office of Enforcement and Compliance Assurance, and their contractor,
Eastern Research Group, Inc. The organic peroxides at the facility related to the
incident were not Risk Management Program regulated substances identified under
40 CFR § 68.130. EPA’s evaluation of the information related to the incident did not
identify significant noncompliance so formal enforcement was not initiated under
112(r) of the Clean Air Act. The Arkema Crosby facility has not yet reopened after
the incident,
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36. NASA reportedly offered to fly a DC-8 equipped with air samplers over areas impacted
by Hurricane Harvey in order to monitor poflution levels, but reportedly both EPA and
the State of Texas stated that the monitoring flights should not be conducted. Did EPA
believe that these monitoring flights should not be conducted? Did EPA defer to the state
of Texas as to whether NASA monitoring should be conducted and, if so, why? Did EPA
independently request data collection be conducted by NASA after Hurricane Harvey? If
no, why not?

Response: During Hurricane Harvey, the EPA and the State of Texas, through the
Texas Commission on Environmental Quality (TCEQ), were working togcther,
along with other local, state, and federal authorities and emergency responders to
address the potential human hcalth and environmental impacts of Hurricane
Harvey and its cffects. As part of this coordination, a Unified Command was
established between the EPA, the TCEQ, the Texas General Land Office (GLQO),
and the U.S. Coast Guard (USCG) to oversee all emergency response efforts.

In advance of Hurricane Harvey’s landfall, breathing zone air quality monitors
managed by TCEQ were shut down for their protection. In order to provide the
public with information regarding air quality, TCEQ asked the EPA for air quality
support until these permanent breathing zone air quality monitors could be
restored. The EPA responded to the request by making the Airborne Spectral
Photometrie Environment Collection Technology (ASPECT) system and the Trace
Analytic and Gas Analysis (TAGA) system available.

By the end of the 13-day deployment, ASPECT flew 28 missions, providing over 100
hours of chemical screening, thermal imagery, and aerial imagery data from 134
Risk Management Plan facilities, 456 drinking water plants, and 105 waste water
facilities impacted by Hurricane Harvey. This information was shared with the
federal, state, and local governments involved in the hurricane response as part of a
rapid needs assessment to aid in identifying priority target areas that needed
additional attention. It also allowed them to provide the public with preliminary
information about the integrity of facilities.

The EPA’s TAGA system was also used to screen specific areas for target
contaminants affiliated with the aftermath of Hurricane Harvey. TAGA is a self-
contained mobile laboratory capable of real-time sampling and analysis of outdoor
air quality in the breathing zone. If the TAGA monitoring values exceeded the
TCEQ Air Monitoring Comparison Values Short Term benchmarks, hand-held
monitors were employed to further isolate the area of contaminant exceedances.

Both TCEQ and EPA investigators spent numerous hours, both day and night,
monitoring breathing zone air quality in neighborhoods and industrial sites with
hand-held instruments, such as optical gas imaging cameras, toxic vapor analyzers,
summa canisters, and portable multi-gas monitors. The use of these tools allowed
for the most effective source identification for drifting volatile organic compound
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(VOCQ) plumes so that swift action could be taken to address the cause of these
emissions.

Additionally, EPA air quality technical specialists were deployed to Houston and
conducted total VOC breathing zone monitoring in the Houston Ship Channel area.
These specialists used a photoionization detector and a forward-looking infrared
radiometer eamera to monitor areas downwind of four refining and terminal
facilities. Where the team reported VOC readings of significance, additional TAGA
monitoring was recommended in the arca. If TAGA identified elevated levels of
VOCs of benzene, personnel conducted site specific evaluations.

During Hurricanc Harvey, the State of Texas specifically requested assistance from
the EPA for aerial high-resolution imaging of critical infrastructure in the
widespread impacted area. EPA’s mobile asscts afforded response personnel the
capability to identify potential sources of hazardous chemicals. NASA offered to fly
a DC-8 plane used as part of their Atmospheric Tomography Mission (ATom),
which studies the impact of human-produced air pollution on greenhouse gases and
on chemically reactive gases in the atmosphere, in impacted areas during the
responsc to Hurricane Harvey. The State of Texas did not authorize a mission
assignment for the deployment of the NASA cquipment due to the ground-based
monitoring network already in place, including the EPA’s deployment of the TAGA,
ASPECT, and Portable High-Throughput Integrated Laboratory System (PHILIS)
assets.

By the time NASA made its offer, there was no specific and immediate benefit that
would have been derived from the measurements to address the on-ground issucs
occurring at the time that were not already being addressed by previous EPA or
ongoing TCEQ monitoring. Additionally, the NASA asset was not able to ‘pin point’
the source of releascs which is what TCEQ wanted so they could address any issues
at the source.

Ethvlene oxide emissions and Sterigenics, Willowbrook facility

37. Before the 2014 National Air Toxics Assessment (NATA) information was publicly
available, several communities had voiced concerns about dangerous levels of ethylene
oxide emissions, What is the record of EPA receiving such concerns and what was
OECA’s involvement in responding to those concerns?

Response: We interpret this question to ask how EPA responded to concerns about
ethylene oxide emissions before the 2014 NATA was rcleased. EPA Region 5 and
OAR arc not aware of communitics voicing such concerns prior to releasc of the
2014 NATA on August 22, 2018. Around that time, the Air Enforcement Division
(AED) in OECA lcarned of concerns about Sterigenics from Regional personnel;
OECA was not involved in responding to such concerns.
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38.

39.

How was OECA consulted when the ethylene oxide emissions from the Sterigenics
facility in Willowbrook, 11 were being addressed by EPA? How were plans put into
place regarding ambient air monitoring and did other offices in EPA consult with OECA
on those plans? If so, what were the recommendations of OECA career and political staff
and what was EPA’s response to OECA input?

Response: In Fali 2018, at the direction of the Administrator, EPA’s Office of Air
and Radiation and Region 3 prepared and followed a monitoring plan to measure
the ambient concentrations of ethylene oxide in the commercial and residential
arcas surrounding the Sterigenics facility in Willowbrook. This plan was developed
with input from community leaders and based on air dispersion modeling using
results of stack tests conducted at the Sterigenics facility in Willowbrook in
September 2018 and subsequent technical analysis. Based on feedback from the
community, EPA began monitoring in Willowbrook on November 13, 2018 and
continued through the end of March 2019.

For limited monitoring conducted in May 2018, Region 5 coordinated with relevant
individuals in the Office of Air and Radiation and Office of Research and
Development.

On June 21, 2018, Region 5 enforcement emailed OECA management to notify
them:
e of the elevated risk near Sterigenics; and
+ that the Region 5 toxics program was engaged with the facility and likely to
secure voluntary ethylene oxide emission reductions.

Subsequently, Region 5 provided OECA with occasional verbal updates and sent
news articles.

In addition, the Waste and Chemical Enforcement Division (WCED) in OECA
received a copy of a Congressional letter dated February 13, 2019, addressed to
EPA Administrator Andrew Wheeler. United States Senators Tammy Duckworth
and Richard J. Durbin, and United States Representatives Sean Casten, Bill Foster,
Daniel W. Lipinski, and Bradley S. Schneider raised concerns about the Sterigenics
facility in Willowbrook, Tllinois and requested that EPA investigate allegations of
misuse highlighted in the CBS News report and whether Sterigenics had violated its
conditional registration for the pesticide cthylene oxide (“EtO”) under FIFRA,
among other things. WCED has been coordinating with EPA Region 5 and the
Office of Pesticide Programs on the situation.

More than 100 ethylene oxide hotspot locations were identified in the 2014 NATA results
(over 100 per million cancer risk). Are these communities being informed of those air
toxics assessment screening results and will any of those communities, beyond DuPage,
IL receive additional study and air monitoring by EPA? How will OECA be consulted
about those plans?
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Response: NATA is a screening tool, intended to help EPA and state, local, and
tribal air agencies determine if areas, pollutants, or types of pollution sources need
to be examined further to better understand risks to public health. NATA does not
provide risk estimates for any individual facility, however NATA results can be used
to identify pollutants and types of polintion sources (e.g., point sources) of greatest
concern and to help set priorities for the collection of additional information. In the
2014 NATA, EPA identified 19 metropolitan statistical areas (MSAs) containing
census tracts with elevated cancer risks from exposure to air toxics. Of those 19
MSAs, 18 of them have elevated risks due to emissions of ethylene oxide. These
MSAs include multiple census tracts.

Consistent with OAR direction, Region 5 called mayors and other elected officials in
Region § communities with thesc NAT A-identified ethylene oxide hotspots shortly
after the release of NATA, to explain thc NATA results. Initially, this included the
mayors and congressional delegation from Willowbrook, Waukegan and Grand
Rapids. Region 5 has also been in contact with the mayor of Gurnce after it was
discovered that Vantage Specialty Chemicals was inadvertently excluded from
NATA. States, and sometimes local governments, are taking the lead on additional
study of these hotspots, with support from EPA. For instance, EPA is providing
advice and technical snpport to the Lake County, IL Health Department in their
upcoming effort to monitor ethylene oxide.

At the national level, EPA is following a two-pronged approach to address ethyiene
oxide emissions. The Agency is reviewing air regulations that apply to industrial
facilities emitting this chemical, beginning with the Agency’s National Emissions
Standards for Hazardous Air Pollutants (NESHAP) for commercial sterilizers and
the NESHAP for Miscellaneous Organic Chemical Manufactnring. Additionally,
EPA and its state and local environmental Agency partners have significant work
underway to further characterize ethylene oxide emissions from facilities identified
as contributing to potentially elevated risks and to identify carly opportunities for
emissions reduction. The agencies are focusing on census tracts in the 18 MSAs
identified in NATA. The characterization work is important to ensure the currency
of the potential risks identified in NATA, which is a screening tool that is intended
to help EPA and state, local, and tribal air agencies determine if areas, pollutants, or
types of pollution sources need to be examined further to better understand risks to
public health.

The NATA relcased in 2018 is based on emissions inventory information from 2014,
the most recent available at that time. Amhient air quality monitoring is not
necessary for evaluating potential risk from individual facilities, and limitations in
the current monitoring methods mean that ethylene oxide cannot be measured in
the outdoor air at all levels of coneern. There are other tools available to accomplish
this work that may use resources more effeetively, including stack testing, reviewing
permits and air dispersion modeling.
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40. Will actions to address the ethylene oxide emissions be a part of the upcoming Unified
Agenda of Regulatory and Deregulatory Actions? If so, will OECA career staff be part
of the action (e.g. rulemaking) workgroup(s)?

Response: EPA is reviewing Clean Air Act regulations for facilities that emit
ethylene oxide to ensure that they protect the public from significant risk. OECA is
on the workgroups for the two reviews in progress: the air toxics standards for
miscellaneous organic chemical manufacturing and the air toxics standards for
commercial sterilizers. We expect to issue proposed updates to these two rules this
summer, Both rules appeared in the Spring 2019 Unified Agenda (RIN: 2060-AU37;
and RIN: 2060-AT85)

Scttlement Agreements

41, You testified that EPA is “expanding the use of Expedited Settlement Agreements to
correct less complex categories of noncomplianee quickly, using a template agreement,
freeing up our enforcement resources to focus on more significant noncompliance.”
Please explain the process used to develop that template, including any input and
direetion from management and staff from other relevant EPA offices, including but not
limited to the Administrator’s Offiee, Office of General Council, Office of Air and
Radiation.

Response: Model documents, or templates, for Expedited Settlement Agreements
differ depending on the program. See, e.g., Expedited Settlement Offer for Storm
Water (Construction): https://www.cpa.gov/enforcement/expedited-settlement-
offer-eso-program-storm-water-construction-may-19-2006. The model documents
typically are developed by a workgroup comprised of enforcemeut technical and
legal staff in OECA Headquarters and the Regions. For more information on
Expedited Settlement Agreements generally, please see the Revised Guidanee on the
Use of Expedited Settlement Agreements: https://www.epa.gov/enforcement/revised-

guidance-use-expedited-settlemeut-agreements.

The Honorable Scott H. Peters (D-CA)

A recent news article reports on a False Claims Act lawsuit in which the whistleblower
alleges that for decades several large chemical companies have concealed from the EPA certain
health hazards of their isocyanate chemicals in violation of Section 8(e) of the Toxic Substances
Control Act. According to the article, the whistleblower alleges that the chemical companies
fraudulently prevented the EPA from learning about the Section 8(e) information because they
feared the EPA might limit or even ban the sale of these chemicals if it learned about the
hazards. The chemical companies also allegedly breached the EPA’s Compliance Audit
Program contract by falsely certifying that they had audited and corrected past TSCA violations,
when instead they were concealing this Section 8(e) health hazard information. The
whistleblowers allege that these TSCA violations have “resulted in injury to many unsuspecting
consumers and workers, and has prevented the EPA from discharging its hazard identification
and risk assessment responsibilities.”
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6.

When did the EPA first learn of the TSCA violations alleged in this whistleblower case?

Has the EPA obtained information about the alleged TSCA violations from the
whistleblower, such as the chemical companies’ “internal documents™ mentioned in the
news article?

Isn’t it the duty of the EPA’s Office of Enforcement and Compliance Assurance to
enforce TSCA’s reporting requirements?

Has the EPA initiated an enforcement investigation or proceeding?

Has the EPA at least attempted to obtain the concealed isocyanate Section 8(¢)
information from the chemical companies? If so, has the EPA assessed whether there are
gaps or deficiencies in EPA isocyanate hazard assessments?

If not, why not? Specifically, does the EPA lack sufficient personne] or financial
resources to uncover this type of alleged fraud or to pursue enforcement action once it is
discovered?

What type of resources or other tools would be helpful to the EPA in enforcing TSCA?

Does the EPA believe that whistleblower actions like this one are useful to assist the EPA
in identifying TSCA violations and enforcing TSCA obligations to protect workers and
consumers from harmful chemicals?

According to the news article, the whistleblower believes the trial court’s rufing
“effectively eviscerates the EPA’s statutory duty and right to collect any penalties for
transmission violations that precede its determination of the violation.” Has the EPA
assessed whether and to what extent the ruling would affect its ability to assess penaltics
for TSCA violations? Does the EPA have sufficient resources, either internally or
through the DOJ, to defend its penalty assessment authority against this ruling?

. Including based on email or other communications with you, OCSPP or others at EPA,

please identify the names and positions of all other witnesses/officials at EPA and the
Department of Justice (including but not limited to attorneys at the Civil Division at Main
Justice or at the U.S. Attorney’s offices for the District of Columbia or the Northern
District of California) who may have information, knowledge or documents relating to
the alleged TSCA violations in the whistleblower case, and/or who have email or other
documents or communications relating to the alleged violations or that case.

Responses Combined for 1-10: The EPA first learned of the TSCA violations alleged
in the whistleblower case in the fall of 2015. The whistleblower alleged that certain
chemical companies breached the EPA’s 1991 TSCA Section §(e) Compliance Audit
Program by falsely certifying that they had audited and corrected their TSCA
Section 8(e) violations. Specifically, the whistleblower took the position that under
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the False Claims Act companies who participated in the 1991 TSCA Section 8(¢)
Compliance Audit Program entered into a contract with EPA to provide all
information subject to TSCA Section 8(e). This legal theory is the subject of the
whistleblower litigation. For more information, the public docket can be accessed
through PACER and other legal research sites. The case cite is: Unifed States ex rel.
Kasowitz Benson Torres LLP v, BASF Corp., et al., Civil Action No. 16-226% (D.D.C.)
(J. Coliyer). EPA does not agree that the trial court’s ruling “effectively eviscerates
the EPA’s statutory duty and right to collect any penalties for transmission
violations that preccde its determination of the violation.”

EPA is responsible for enforcing TSCA and whistleblower actions can be useful to
assist the Agency in identifying TSCA violations. The Agency does not provide

information regarding ongoing or potential investigations.

The Honorable Brett Guthrie (R-KY)

1. In August 2018, you issued a memorandum acknowledging that the best way to increase
the environmental law compliance rate and reduce the average time from violation
identification to correction was to, among other things, ensure that a broad range of
compliance assurance tools are available for use. To help emphasize that the EPA’s
focus is increased compliance, the EPA is evolving the National Enforcement Initiatives
(NEls) program into the National Compliance Initiatives (NCls) program.

One of the changes in the EPA’s enforcement framework that has received a fot of
attention is the EPA’s transition away from an enforcement approach that focused on
specific industrial sectors to one that focuses on broader compliance with significant
public health and environmental programs.

a. One of the criticisms of this shift is that by no longer focusing on certain
industries the EPA is implying that it considers enforcement efforts for those
industries to be “done™ or complete. Would you agree with that characterization?
Why or why not?

Response: EPA’s transition from focusing on specific industrial sectors to one that
focuses on significant public health and environmental problems is about how the
Agency sets priorities and focuses EPA resources. The Agency will focus on
environmental outcomes, rather than limiting our focus to specific sectors. Thus,
facilities that present significant public health or cnvironmental risks will be a
priority, even if they are from multiple sectors. The transition also emphasizes
EPA’s goal of increased compliance and the use of not only enforcement actions, but
the full range of compliance assurance tools. These tools include helping regulated
entities understand their compliance obligations, helping facilities return to
compliance through informal enforcement actions, building state program capacity,
supporting state enforcement actions, bringing federal civil administrative actions,
and bringing federal civil and criminal judicial enforcement actions. These changes
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will help EPA achieve its longer-term strategic measure of increasing the
environmental law compliance rates.

b. Another criticism is that shifting away from the NEI approach will take away the
deterrence effect for the industries that were previously listed by the EPA. Can
you speak to whether that is true and if the deterrence effect has gone away with
the shift to an NCI program?

Response: EPA will implement the NCI program with the goals of increasing the
environmental law compliance rate and reducing the time from violation
identification to correction, two of the Agency’s longer-term strategic goals. To
accomplish these goals, EPA will continue to conduct compliance monitoring
activities such as onsite inspections as well as offsite reviews and evaluating
electronic data and other records. These activities, along with applying our full
range of compliance assurance tools, will ensure that EPA’s enforcement and
compliance assurance program will have a positive effect on compliance rates and
will create a strong deterrence effect.

2. An Environmental Council of the States (ECOS)-EPA Workgroup was established to
improve EPA-state collaboration on compliance assurance and their final report notes
that the workgroup influenced EPA’s transition from NEIs to NCls. Can you describe
the input provided from the states and how it influenced EPA’s decision to make this
shift?

Response: The Environmental Council of the States (ECOS) began the Cooperative
Federalism 2.0 initiative in June 2017 to improve the working relationship between
state environmental agencies and the U.S. Environmental Protection Agency (EPA).
Shortly afterwards, ECOS and EPA established a joint Compliance Assurance
Waorkgroup to find ways to improve the state-federal relationship in the context of
compliance assurance. ECOS had issued the document entitled “Cooperative
Federalism 2.0” which identified principles that informed the workgroup including:
“U.S. EPA should involve states as partners early and often in developing federal
environmental and public health policy, and should specifically seek state and other
stakeholder input on the efficacy of new or changed standards or program
requirements”; “U.S. EPA should respect the states’ role as the primary
implementer of national environmental regulatory programs...”; and, “U.S. EPA
should seek to demonstrate [key outcomes] through environmental and service
delivery (i.e., time) “outcome” metrics rather than “output” metrics”.

The dialogue among the senior state and EPA leadcrs helped OECA consider ways
to improve the National Enforcement Initiatives (NEIs) that ultimately led to three
primary changes to the NEIs (now National Compliance Initiatives or NCls): 1)
emphasizing compliance assurance tools beyond enforcement; 2) engaging earlier
and more continuously with states in the NCI selection, development, and
implementation process; and, 3) expanding the NCI cycle to four years to better
align with the Agency’s two-year National Program Guidance cycle,
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The Honorable Michael C. Burgess, M.D. (R-TX})

1.

Assistant Administrator Bodine, since 2017, the Environmental Protection Agency (EPA)
has sought to work together with the states and local communities to ensure the proper
management and care of our nation’s environment and protect the public health of its
citizens. This approach stands in stark contrast to that of the previous administration,
which leaned heavily on the punitive measures available to the EPA to enforce the
compliance of federal environmental law.

a. Assistant Administrator Bodine, can you elaborate on the actions the EPA has
taken to develop consensus between the state and federal agencies toward
ensuring compliance with federal laws regarding the environment and public
health?

Response: In June 2017, The Environmental Council of the States (ECOS) began
the Cooperative Federalism 2.0 initiative to improve the working relationship
between state environmental agencies and the U.S. Environmental Protection
Agency (EPA). Shortly afterwards, ECOS and EPA established a joint Compliance
Assurance Workgroup to find ways to improve the state-federal relationship in the
context of compliance assurance. ECOS had issued the document entitled
“Cooperative Federalism 2.0” which identified principles that informed the
workgroup including: “U.S. EPA should involve states as partners early and often
in developing federal environmental and public health policy, and should
specifically seek state and other stakeholder input on the efficacy of new or changed
standards or program requirements”; “U.S. EPA should respect the states’ role as
the primary implementer of national environmental regulatory programs...”; and,
“U.S. EPA should seek to demonstrate [key outcomes] through environmental and
service delivery (i.e., time) oufconte metrics rather than eutput metrics.”

The dialogue among the senior state and EPA leaders helped OECA consider ways
to improve the National Enforcement Initiatives (NEIs) that ultimately led to three
primary changes to the NEIs (now National Compliance Initiatives or NCls): 1)
emphasizing compliance assurance tools beyond enforcement; 2) engaging carlier
and more continuously with states in the NCI selection, development, and
implementation process; and, 3) expanding the NCI cycle to four years to better
align with the Agency’s two-year National Program Guidance cycle.

In addition, in January 2018, I issued an interim policy for enhancing planning and
communication between EPA and states in civil enforcement and compliance work
and we are currently taking public comment on a revised, replacement policy that
OECA plans to issue later this year. Input from ECOS and the states played an
important role in the development of these documents and we look forward to
receiving further input form states on the proposed replacement document. The
interim policy is available at: https://www.epa.gov/sites/production/files/2018-
01/documents/guidance-enhancingregionalstatecommunicationoncompliance.pdf.
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The proposed replacement to the interim policy (to be published in the Federal
Register for public comment) is available here:
https://www.epa.gov/sites/production/files/2019-04/documents/guidance:

enhancingregionalstatecommunicationoncompliance-190422.pdf.

b. Asseenin FY 2018’s EPA Enforcement and Compliance Annual Results report,
there has been a trend of declining inspections and evaluations conducted by the
EPA since 2013, In 2018, there were nearly half the number of inspections as in
2008.

i. The report mentions that “data analytics and other tools™ have increased
the EPA’s inspection efficiency. Can you explain how data analytics
better inform resource allocation? Can you give examples of what “other
tools” are used to increase efficiency?

Response: EPA develops and maintains a series of analytic tools that are available to
state and EPA compliance staff. These tools have the capacity to identify potential
pollution exceedances and target potential non-compliance with environmental
requirements under the Clean Air Act, Clean Water Act, Resource Conservation
and Recovery Act, and Safe Drinking Water Act related to those hotspots. The tools
integrate a variety of databases containing information on regulatory compliance,
pollutant loadings and ambient environmental conditions. Use of these tools allow
states and EPA to develop inspection plans that are more focused on potential
instances of non-compliance and better informed by key data indicators.

EPA is also developing new predictive data analytics approaches that also seek to
better focus inspections and investigations on the worst environmental problems
and non-compliance. Notably, OECA is nearly completed with a predictive analytics
study, in cooperation with the University of Chicago, for the RCRA hazardous
waste program that began in 2017, The study uses machine learning algorithms to
select inspection targets. Preliminary results suggest that use of the algorithms is
associated with higher rates of non-compliance detection during inspections. EPA
and the University of Chicago are continuing the study in an effort to statistically
validate the results; it is anticipated that the study results will be released in 2020.
EPA also plans to expand the use of machine learning algorithms to support
inspection targeting in other areas — particularly the CWA NPDES program. EPA
has also been pilot testing innovative enforcement targeting approaches that involve
integration of databases to identify potential discrepancies in hazardous waste
shipments and using the resuits to target inspections.

EPA is also piloting other uses of enhanced data analytics and fraud detection
processes to automate and improve targeting inspections and investigations. EPA
has instituted requirements for comprehensive electronic reporting of permit
compliance information in the Clean Water Act NPDES permit program. Electronic
reporting of compliance information makes it easier to detect instances of non-
complianee becanse many of these violations were previously reported on paper
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forms that EPA and states could not easily review comprchensively. With the advent
of electronic reporting, EPA is now using those data to focus EPA and state
enforcement investigations on entities with the most significant or chronie instances
of non-compliance. EPA is also beginning to implement automated reporting fraud
detection programs.

ii. Has this administration’s effort to seek compliance through cooperation
with the state and local entities contributed to this efficiency?

Response: Yes. The Interint OECA Guidance on Enhancing Regional-State Planning
and Communication on Compliance Assurance Work in Authorized States (referenced
in the answer provided to the prior question) that I issued calls for the EPA Regions
to engage each of the authorized states in periodic joint work planning meetings at a
senior management level. Per the Interim Guidance, these meetings are to cover the
full range of enforcement and compliance topics with the goal of determining “how
the combined resources of the state and the EPA could be used to effectively address
these needs and ensure a level playing field. The implementation of this policy has
served to enhance the EPA-state coordination leading to enhanced efficiency.

tii. How do increasingly more efficient inspections benefit compliance,
specifically in the realm of public health?

Response: EPA continues to incorporate new technologies that improve the
effectiveness, efficiency and timeliness of the compliance inspection process. For
cxample, EPA is making use of infrared (IR) video cameras to detect emission of
hydrocarbon vapors from petroleum storage tanks, piping, and natural gas and
petroleum welthead production sites. These vapors are not visible with the naked
eye, but leaks can quickly be spotted with the IR camera, allowing EPA and
regulated entities to quickly and efficiently focus attention to where fixes need to be
made. EPA is also developing digital tools for use by inspectors in the field to make
the collection of evidence and documentation of inspection observations more
efficient and timely, saving inspectors valuable time in organizing, writing up, and
finalizing their inspection reports. The sooner inspector observations are conveyed
to regulated entities, the quicker that the entities can address identified problems
and reduce emissions that impact public health and the environment.

¢. While compliance is the end goal, recent media reports claim the EPA’s
enforcement has been subdued. In 2018 however, the EPA broke a nearly
decade-long decline in the amount of criminal cases opened. Furthermore, the
agency sentenced criminal defendants to a total of 73 years of incarceration the
same year. Can you explain the importance of criminal penalties in achieving
EPA’s mission of compliance with federal environmental and public health
standards?

Response: The mission of the EPA’s criminal enforeement program is as important
as any in government - to investigate, help prosecute and deter the most egregious
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environmental offenders. Environmental crimes are primarily motivated by the
desire to illicitly make or save money. Perpetrators frequently enjoy an unfair
competitive advantage over responsible businesses that are committed to meeting
their pollution control responsibilitics. Severe criminal fines aim to shift this
financial calculus to ensure “crime does not pay.” An even more powerful deterrent
is the threat of incarceration, a cost which cannot be passed on to the customer.
Thus, criminal penalties create a powerful deterrent against future violations,
protecting human health and the environment while ensuring a level economic
playing field.

2. InJune of last year, the EPA and Magnolia Waco Properties, LLC, which does business
as Magnolia Homes, reached a settlement to resolve alleged violations of the Toxic
Substances Control Act (TSCA) Lead Renovation, Repair and Painting Rule (RRP Rule),
related to home renovations conducted without adequate lead paint protections as
depicted on the television show “Fixer Upper”. Under the terms of the settlement,
Magnolia will take steps to ensure compliance with lead-based paint regulations in future
renovation projects, address lead-based paint hazards at high-risk homes in Waco, Texas,
and educate the public to lead-based paint hazards and appropriate renovation procedures.

a. In your opinion, was one of the reasons that this regulation was not complied
with by this party because of the complexity of the laws and regulations relating
to the RRP Rule?

Response: The TSCA Lead Renovation, Repair and Painting Rule requirements are
not overly complex or difficult. EPA continues to work with the regulated
community to increase awareness of the requirements. Although I cannot speculate
about the thinking or reasoning behind the actions of any regulated firm, I can say
that after EPA contacted this company about its apparent non-compliance with the
RRP Rule, the company took immediate steps to come into compliance.

b. What are you doing more generally to address lead exposure?

Response: OECA helps to prevent and reduce lead exposure by assuring
compliance, supporting authorized states in implementing federally-equivalent
programs, providing information and compliance assistance to the regulated
community, ensuring elean-ups where legal authorities apply and other activities.

For example, in FY2018:

+ EPA had 140 lead-based paint enforcement actions. Also, we provided education
and outreach to industry and consumers in our civil enforcement press bundle
((https://www.epa.gov/newsreleases/epa-enforcement-actions-help-protect-
vulnerable-communities-lead-based-paint-health-0); in our civil-criminal
Enforcement Alert (https://www.epa.gov/enforcement/enforcement-alert-lead);
and in our multi-media Lead Bulletin
(https://www.cpa.gov/enforcement/enforcement-lead-bulletin-fy-2018).

e OECA has a multi-program workgroup focused on sharing information and
addressing lead issues. OECA issues a National Program Guidance (NPG) which
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identifies national compliance and enforcement priorities, discusses national
direction for ali compliance assurance programs, and identifies activities to be
carricd out by authorized programs. OECA has identified lead risk reduction as
a focus area under the TSCA program in the NPG. The NPG set forth specific
activities in furtherance of this focus area. To support these activities, OECA
provides compliance monitoring guidance, including the RRP Inspection Manual
and TSCA Compliance Monitoring Strategy, as well as forums for inspector
training and information. In addition to overseeing EPA’s lead compliance
monitoring activities, OECA provides grant funding to states to conduct lead
inspections and to strengthen their ability to address environmental and public
health threats from toxic substances such as lead-based paint. EPA provided
$1,748,000 in such grants in 2018 and $2,000,000 in 2019.

s EPA entered into or issued over 30 enforcement actions under the Superfund law
at sites with lead contamination in soils, water, demolition debris, tailings piles,
sediments and other situations. These are in addition to the Superfund actions
initiated in previous years that are still ongoing to address lead contamination.

EPA continues to work with states, territories, and tribes to help address lead in
drinking water.

EPA released the Federal Lead Action Plan on December 19, 2018, which was a
product of the President’s Task Force on Environmental Health Risks and Safety
Risks to Children (Task Force). The Task Force is the focal point for federal
collaboration to promote and protect children’s environmental health. Established
in 1997 by Executive Order 13045, the Task Force comprises of 17 federal
departments and offices. Currently, the Task Force is co-chaired by EPA
Administrator Andrew Wheeler and HHS Secretary Alex Azar.

The Lead Action Plan is a blueprint for reducing lead exposure and associated
harms through collaboration among federal agencies with a range of stakeholders,
including states, tribes and local communities, along with businesses, property
owners and parents.

The four goals of the Lead Action Plan are:

Goal 1: Reduce Children’s Exposure to Lead Sources

Goal 2: 1dentify Lead-Exposed Children and Improve their Health Outcomes
Goal 3: Communicate More Effectively with Stakeholders

Goal 4: Support and Conduct Critical Research to Inform Efforts to Reduce Lead
Exposures and Related Health Risks

EPA released the Implementation Status Report for EPA Actions under the
December 2018 Federal Action Plan to Reduce Childhood Lead Exposures and
Associated Health Impacts (Status Report). The Status Report describes EPA
activities that are being conducted in support of the Lead Action Plan including
those performed in OECA. Through the President’s Task Force on Environmental
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Health Risks and Safety Risks to Children, EPA continucs to work with its federal
partners to improve coordinated activities and implement objectives of the Lead
Action Plan. The Status Report outlines EPA’s commitment to work strategically
and collaboratively on the Task Force to implement the Lead Action Plan.

The Honorable Morgan Griffith (R-VA)

1.

Ms. Bodine, What is OECA doing to encourage the regulated community to identify,
self-report and resolve violations of environmental law? Does OECA have sufficient
flexibility in its penalty and injunctive relief policies to encourage self-reporting?

Response: On May 15,2018, EPA announced a renewed emphasis on encouraging
regulated entities to voluntarily discover, promptly disclose, expeditiously correct,
and take steps to prevent recurrence of environmental violations. Specifically,
EPA’s May 15 announcement clarified several features of the Agency’s alrcady
highly successful self-disclosure policies and noted that EPA is issuing further
clarifications in response to common misconceptions in the regulated community
that may be discouraging even greater levels of sclf-reporting. Between FY 2017 and
FY 2018, the number of facilitics that voluntarily disclosed violations and certified a
return to compliance increased by 47%, from 1,062 to 1,561

As noted in the May 15 announcement, EPA also stated that it is expanding its
outreach and education efforts to the regulated community and other stakeholders
concerning its 2008 New Owner Policy, a policy that provides additional flexibility
to new owners who disclose violations.

In October 2018, EPA Region 8 signed a memorandum of agreement with Wyoming
Department of Environmental Quality to encourage use of Wyoming seif-audit law.
Sce https:/www.epa.gov/wy/cpa-self-audit-agreement-state-wyoming

Also, on March 29, 2019, EPA finalized a separate voluntary disclosure program
designed specifically for new owners of upstream oil and natural gas exploration
and production facilities. In addition to the incentives that EPA provides in its self-
disclosure policies, the Agency’s media-specific penalty and injunctive relief policies
provide flexibility to encourage self-reporting of violations.
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The Honorable Brett Guthrie (R-KY)

1. In your testimony, you caution against critiques of particular case decisions because there
are oftentimes so many complexities of a case that are only known to the government and
not the public.

a. To the extent you are able, can you explain some of the factors that might impact
the government’s enforcement approach in any given case?

Enforcement in any given case is influenced by factors such as the following:
1 Y £ 1 . g

. How significant is the deviation from the legal requirement (e.g. repeated
failures to file a required government report versus a single or episodic
Sfailure to file)?

. The nature of the legal requirement at issue (e.g. a failure to file a required
report versus actual acts of pollution that endanger human health or the
environment)?

. How consequential was the violation (e.g. loss of life, loss of property,
disruption to the community)?

. How deliberate was the violation (e.g. did company officials know of the
violation and sanction it or were they unaware that the legal requirement
existed)?

. To the degree the violation was known or understood at the time it occurred,
how senior were the company officials who had knowledge (e.g. was it
known only to a small group of workers or known to senior management)?

. How strong is the evidence supporting the violation (e.g. is there a single
witness or multiple witnesses to important events; are there reasons to
distrust witnesses on whom the government would rely either because they
have incentives to lie, such as animus toward the company, or because a
witness s account of events has been inconsistent over time)?

. How clearly established is the regulatory requirement that is alleged to have
been violated (i.e. are there plausible legal arguments that conduct the
government intends to prove does not even violate the law)?

. How have prior similar cases been resolved?

. Does the case involve a regulatory requirement that has been made an
enforcement or compliance priority because of perceived problems of
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indifference or regular violations occurring over a long period by multiple
industry participants?

. What is the prior enforcement and compliance record of the specific
company or facility involved (i.e. is this the first violation or one of a
repeating pattern)?

. Did the company have a compliance and training program at the time of the
violation, and, if so, how effective was that program at the time of the
violation?

. What actions did the company take (o remediate any problems and fo
prevent a recurrence?

. Did the company self-report the matter or did the government detect it
independently?

. Did the company cooperate in the investigation of the matier?

There are certainly other factors that can come into play, even beyond these, but
these are factors that frequently recur in my experience.

Can you elaborate on why it may be considered “unjust” to hit a minor violation
with a major penalty to create a deterrence effect? What are the advantages of
doing s0?

Taking a relatively minor violation and imposing a major penalty is in tension
with a widely-accepted notion of common law jurisprudence that each individual
defendant deserves to be treated equally and according 1o the blameworthiness of
the defendant’s own specific conduct. Admittedly, our enforcement and penalty
regime must manage several competing values (such as deterring future
misconduct by others who will now fear similar punishment). But even given
these competing objectives, over-penalizing a minor violation for the sake of
deterrence essentially abandons our duty of fairness to an individual defendant in
order fo achieve some perceived larger common good. One thing I prize about
the United States, the rule of law, and our system of justice is that we consistently
reject this way of thinking—we are consistently skeptical of claims that fairness fo
individuals must be sacrificed to achieve some greater common good. Much of
our Bill of Rights is designed to prevent this approach, as are many other legal
protections. Perhaps a simple example can capture this thought most readily:
nobody would accept even one defendant receiving life imprisonment for going 60
miles per hour in a 55 miles per hour zone, even though such a penally system
would surely encourage greater obedience to the traffic laws. That same
principle holds true across all areas of law. Violations vary in their significance.
It is thus critical that we strive to calibrate the penalty in a particular case to the
seriousness of the violation.
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The Honorable Michael C. Burgess, MD (R-TX)

1.

In your testimony, you describe two different matters that you and your team resolved
during your time as an Assistant Attorney General. These include the largest Clean Air
Act criminal penalty achieved up until that time and the largest Clean Air Act injunctive
civil environmental settlement, involving an estimated $4.6 billion in injunctive relief.

a. -Can you describe how long each of these matters took from start to finish to
resolve?

1 do not have access to the government records that would show precise dates, but
each took several years to investigate and resolve. I believe the Clean Air Act
criminal matier referenced in my festimony took approximately 2.5 years from the
date of the incidents that generated the prosecution until resolution through a
plea agreement. The investigation of the Clean Air Act civil matter referenced in
my testimony had begun before I was appointed Assistant Attorney General.

From my general familiarity with such matters, [ expect that matter took at leas!
three years from the start of the investigation to resolve and may have taken
considerably longer. It would not surprise me if that matter lasted as long as five
years from start to finish.

b. How did the Department of Justice work with the EPA to resolve these matters?

In each matter, the Department of Justice worked with the EPA in a cooperative
manner. Generally, EPA provided the primary investigative resources for each
case—for the criminal matter this was special agents with criminal investigative
authority and for the civil matter this was legal and other expert technical staff
within EPA’s Office of Enforcement and Compliance Assurance. The Department
of Justice would provide the lawyers likely to form the trial team if the matter
went as far as a contested trial and would help guide each overall investigation fo
ensure a strong factual and evidentiary record 1o support an enforcement action.
In each of the cases I referenced in my testimony, the defendant had a desire o
resolve the matter without a trial and before a formal case was even inifiated.

The Department of Justice attorneys led the negotiating activity with the counsel
Jor the defendant in each case, but those DoJ attorneys worked closely with their
EPA counterparts to identify appropriate civil settlement and criminal plea
agreement terms, respectively.

¢. Did the Department of Justice work with state and local governments to resolve
these matters? [If yes, please describe]

In the criminal matter, I do not recall substantial state involvement. But it would
not be unusual in criminal matiers for state agencies to contribute investigative
resources, such as agents who work on a combined federal-state environmental
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investigations task force in their region or state prosecutors who are designated
as “Special Assistant United States Attorneys” so that they are authorized fo
appear in federal court representing the Uniled States on federal criminal
matters. Factors that can affect the nature and shape of federal-state cooperation
on a particular matter also include that, generally, under the Department of
Justice’s controlling policy, the federal government disfavors duplicative federal
and state criminal prosecutions and a State legally cannot be a “co-sovereign” in
a federal criminal matter. See Department of Justice Manual, Section 9-2.031,
Dual and Successive Prosecution Policy ("Petite Policy"), available at
htips:/fwww. justice.gov/im/im-9-2000-authority-us-attorney-criminal-division-
mattersprior-approvalst9-2.031. As a result, the Department of Justice will
sometimes consider “deferring " to a state criminal prosecution if one is pursued.

In the civil matter that I referred to in my testimony, there was coordination with
several State Artorneys General who had an interest in the matter. Those States,
through their Attorneys General, participated in the ultimate settlement. When
the case was formally filed, with the settlement already agreed to, subject to
public comment, those States participated as co-plaintiffs in the suit and were co-
signatories to the settlement, This kind of cooperation is not unusual.

2. For the last ten years in private practice, you have interacted with both the Department of
Justice and the EPA on behalf of clients on matters involving the Clean Air Act, the
Clean Water Act, etc.

a. Can you describe how the EPA typically works with companies to help ensure
compliance with environmentai statutes?

The EPA works with companies in several ways to help ensure compliance. First,
the EPA adopts the specific regulations that describe the detailed requirements
with which companies musi comply. Ideally, such regulations are clear and
readily understood in application so that companies can have a fair opportunity
to meet their compliance obligations. Second, EPA publishes guidance
documents that can help to clarify the EPA’s views on what it believes the
regulations demand for a particular industry or under a particular requirement.
There is sometimes disagreement within the regulated community whether such
guidance documents aceurately restate or explain the regulatory requirements,
but such guidance documents, which lack the force of law (unlike formally
adopted regulations), at least provide some additional clarity regarding the
Agency's thinking, Third, the EPA (sometimes on its own and sometimes pairing
with other entities such as trade groups or environmental non-governmental
organizations, or state and local agencies) participates in public events, training
seminars and similar activities and provides staff who speak at events such as
industry conferences as a means to informally keep companies current on various
issues. Fourth, at specific facilities, the EPA will conduct inspections and, as part
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of such inspections, it will sometimes (but not always) provide an “exit interview"”
or “close-oul discussion” with the facility staff, identifying matters of concern
that were identified, allowing the facility to take immediate corrective action.

Finally, I would note that it is likely the EPA’s view that many of its “enforcement
actions” constitute “‘working with the companies” to help ensure compliance. 1
do not think many companies regard such enforcement “force” as being
equivalent to “working with the company” but I have, at times, heard EPA siaff
describe their formal enforcement litigation activities in terms like “working with
the companies” or similar language.

In your opinion, what actions can the EPA take that are likely to result in the
highest compliance rate with environmental laws after EPA identifies a company
that is not in compliance with federal faws and regulations?

In my view, the best and most effective course of action for achieving high
compliance after violations are identified is two-fold: (a) the EPA (or the state or
local environmental equivalent agency) should give prompt and clear notice to
the company of the Agency's concerns that violations are occurring and identify
what the Agency considers to be necessary to correct the violations, and (b) the
Agency must be prepared 1o have a frank and open-minded discussion with the
company's represeniatives (legal or regulatory) regarding the claimed violations
and any defenses the company has to the Agency’s claim that violations have
occurred. Prompt notification, such as through a post-inspection debrief (see
answer 2a, above), allows companies to take action quickly for those violations it
acknowledges, and frank and prompt follow-on discussions on disputed items can
often clarify whether a violation is actually occurring and/or identify mutually
acceptable solutions that can be promptly implemented,

Finally, I would note that bringing a level of consistency and stability to the
regulatory requirements and their enforcement is essential. Compliance is
fostered when there is general respect for the EPA in its administration of the
laws and regulations. Few things breed cynicism and disrespect more quickly
and powerfully than the sense that the EPA is being inconsistent or is changing
the rules arbitrarily through new interpretations or enforcement theories, rather
than changing the regulatory requirements through accepted rule-making
processes of formal notice and comment rule-making.
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