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Challenges and Solutions: Access
to Banking Services for
Cannabis-Related Businesses

Wednesday, February 13, 2019

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CONSUMER PROTECTION
AND FINANCIAL INSTITUTIONS,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 2:15 p.m., in room
2128, Rayburn House Office Building, Hon. Gregory W. Meeks
[chairman of the subcommittee] presiding.

Members present: Representatives Meeks, Scott, Velazquez,
Clay, Heck, Foster, Lawson, Tlaib, Porter, Pressley, McAdams,
Ocasio-Cortez, Wexton; Luetkemeyer, Lucas, Posey, Barr, Tipton,
Williams, Loudermilk, Budd, and Riggleman.

Ex officio present: Representatives Waters and McHenry.

Also present: Representatives San Nicolas and Davidson.

Chairman MEEKS. The Subcommittee on Consumer Protection
and Financial Institutions will come to order.

Without objection, the Chair is authorized to declare a recess of
the subcommittee at any time.

Also, without objection, members of the full Financial Services
Committee who are not members of this subcommittee are author-
ized to participate in today’s hearing.

Today’s hearing is entitled, “Challenges and Solutions: Access to
Banking Services for Cannabis-Related Businesses.”

I now recognize myself for 5 minutes to give an opening state-
ment.

Let me just say to Ranking Member Luetkemeyer and members
of this subcommittee, welcome to the first hearing of the Consumer
Protection and Financial Institutions Subcommittee.

Chairwoman Waters has set an ambitious agenda for the Finan-
cial Services Committee, which I look forward to working on and
advancing. Our subcommittee has much work to do, and I look for-
ward to working with all of you in a productive and bipartisan way
to do the work we were sent here to do by the American people.

Our committee is powerful not only because it touches our coun-
try’s largest companies and Wall Street financial institutions but
because its focus is to promote the economic well-being of Main
Street, consumers, and investors.

This subcommittee, in particular, has jurisdiction over important
issues that directly impact every one of our constituents—issues
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that keep many parents up at night as they consider their family’s
finances. And, as is the case with today’s hearing, these are issues
that directly impact businesses of all sizes across the country.

As we saw during the financial crisis, when financial institutions
fail or fail in their responsibilities, Main Street suffers. However,
when financial institutions are successful while being responsible
and true stakeholders in their communities, Main Street and the
American economy wins.

Turning now to the subject of today’s hearing, I welcome our wit-
nesses and thank them for taking the time to provide valuable tes-
timony on an important issue that has received far too little atten-
tion.

There has been a rapid and dramatic shift in the legal treatment
of cannabis, led by voters at the local and State level. Nearly every
American now lives in a State where cannabis has been decriminal-
ized to some extent and legal business activity is permitted to vary-
ing degrees.

In New York, for example, Governor Andrew Cuomo is on the
verge of enacting legislation to legalize recreational marijuana,
which would have many benefits for the State of New York and its
economy and law enforcement.

But Federal drug laws and bank regulations have not evolved to
reflect this new reality at the State and City level. Indeed, while
the Justice Department’s Cole Memo provided some guidance on
the DOJ’s focus on organized-crime aspects of the cannabis trade,
Attorney General Sessions’ reversal on this practice led to major
disruption and uncertainty. It was encouraging to hear Attorney
General-nominee Barr state that, if confirmed, he intended to fol-
low the guidance of the Cole Memo.

Similarly, the FinCEN guidance on banking activity as it relates
to cannabis helped provide a beginning of clarity for banks. The ab-
sence of a broader, permanent regulatory framework continues to
keep nearly all banks out of this growing industry, despite a clear
interest. As a result, entrepreneurs operating legally within the
bounds of State and local laws bear the burden of a punitive Tax
Code, high compliance hurdles, the lack of basic financial services,
and significant security risk.

Today’s hearing will allow us to begin consideration of draft leg-
islation to bring transparency and accountability, and to address a
major driver of violent crime in this space.

As we do so, I wish to recognize the work of our colleagues Mr.
Perlmutter from Colorado, Mr. Heck from Washington, Mr. Stivers
from Ohio, and Mr. Davidson from Ohio, who have worked on a bi-
partisan basis on legislation which I believe can pass and get to the
President’s desk for signature.

This bill, the SAFE Banking Act, is one of several opportunities
we will have in this committee to pass meaningful legislation to
allow financial institutions to better serve our constituents and ad-
dress important matters of consumer protection.

Before I close, I want to remind all of my colleagues as well as
the witnesses that this hearing is specifically about banking and fi-
nancial services for cannabis-related businesses. We will not liti-
gate the Controlled Substances Act, the benefits of medicinal can-
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nabis, or any other issues that are outside of the jurisdiction of this
committee.

I now recognize Ranking Member Luetkemeyer for his opening
statement.

Mr. LUETKEMEYER. Thank you, Mr. Chairman.

Before I begin, I would like congratulate Mr. Meeks on his role
as our chairman of this subcommittee. We have served together on
this committee for nearly a decade, and while we may not always
agree on everything, I am confident we will be able to find common
ground in many instances.

And I look forward to working with you, sir.

Today we are discussing an issue that we can all agree must be
addressed. As changing State laws spur the formation of thousands
of cannabis-related businesses across the country, I have heard
from many banks and credit unions who are facing the decision of
whether they can or cannot get involved with these businesses.

For the last 6 years, I have fought alongside my colleagues on
this committee to ensure all legal businesses in the United States
have access to financial services. Operation Choke Point, which
sought to deprive legal businesses of the services they need to sur-
vive, has seen bipartisan opposition over the years. Today, how-
ever, we are having a very different conversation. Today we are
discussing the merits of allowing federally illegal businesses to ac-
cess banking services.

First and foremost, we must remember we are dealing with an
illegal industry at the Federal level. As far as I know, the House
Financial Services Committee does not have jurisdiction over
descheduling a drug. And, in my opinion, we are putting the cart
before the horse by addressing this issue here in the Consumer
Protection and Financial Institutions Subcommittee before the drug
is descheduled.

But I do welcome the broader conversation.

The biggest question we face is what would happen if this pro-
posed legislation was actually signed into law. How do we separate
legal growers from bad actors attempting to access financial serv-
ices?

Our current anti-money-laundering regime is already woefully
inadequate, and until we modernize the Bank Secrecy Act and anti-
money-laundering regulations, it would be irresponsible to open up
our financial institutions to another major challenge.

Similar questions arise regarding FDIC insurance and the move-
ment of money between States that have not legalized marijuana.

In this committee, the question of when to allow States the pre-
rogative to make decisions for themselves seems to be on a case-
by-case basis. My colleagues who are morally opposed to a legal
service, such as small-dollar loans, will fight tooth and nail to en-
sure the States have no leeway to make their own decision. Yet,
here we are acquiescing to the decision of some States fighting to
provide banking services to a federally illegal industry.

The bottom line is that the law, not personal preferences, must
dictate the accessibility of financial services. And as long as mari-
juana is illegal at the Federal level, attempts by this committee to
legalize the banking of it will create more confusion than clarity.
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There is a solution to this. The hemp industry solved this prob-
lem last fall. They descheduled the drug, and now they can grow,
manufacture, and distribute their drug. Opioids is a grown chem-
ical that we now allow for medicinal purposes but we do not allow
for recreational purposes.

The DOJ has confused this situation by being unwilling to sup-
port descheduling and yet not being willing to enforce the Federal
law. This is like having a stoplight at a major intersection right out
here on Pennsylvania Avenue and the light gets turned off. What
do you have? Confusion and chaos. And that is what we have today
in the banking industry.

And while Mr. Perlmutter has a solution, I am concerned that it
is going to create more confusion than it solves. The reason for the
light, just like the reason for laws, is to put structure in our society
so things can take place, so that businesses can operate. And yet
here we are because enforcement is not in place to make this hap-
pen.

Now, throughout my life, as I have gone through the educational
system, civics classes have always said that Federal law trumps
State law. And until that changes, until the Supreme Court says
that the Constitution is a list of suggestions instead of the law, I
believe that we probably can’t do much today other than realize
that we have a problem and that we can solve it by descheduling
the drug. Then we can, I think, go on to Mr. Perlmutter’s solution.

With that, I do have another—if the chairman will permit me
just 1 minute here, I would like to thank the witnesses who are
coming later on today for taking the time to testify, and I look for-
ward to a very robust discussion.

Unfortunately, we are missing an important voice on the matter
today.

Mr. Chairman, it has been a longstanding practice of this com-
mittee to allow the Minority a second witness when the Majority
has five or more witnesses. Today, the new Majority has decided
to deviate from this practice, which has been in place since Barney
Frank’s chairmanship.

The Minority identified two well-qualified experts who were will-
ing to testify today. It is unfortunate that this committee will miss
the opportunity to hear testimony from and question one of our
nonpartisan expert attorneys from the Congressional Research
Service (CRS).

David Carpenter has prepared testimony which addresses the
impact of the SAFE Banking Act, and what impact it could have
on Federal law, and Mr. Carpenter’s testimony gives an overview
of the existing landscape as it relates to marijuana banking. It also
highlights the regulatory and supervisory uncertainty that could
result from passage of the SAFE Banking Act.

Mr. Carpenter’s role with CRS is to take a middle-ground, non-
partisan stance and provide nonbiased, factual answers to any of
the committee’s financial banking concerns.

Without objection, I ask unanimous consent that Mr. Carpenter’s
testimony be entered into the record.

With that, I will yield back.

Chairman MEEKS. Without objection, it is so ordered.
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[The prepared statement of Mr. Carpenter can be found on page
313 of the appendix.]

Chairman MEEKS. I now acknowledge Mr. Heck for 2 minutes for
an opening statement.

Mr. HECK. Thank you, Chairman Meeks.

To my colleagues, the witnesses, and guests in the audience, 1
want to thank you all for coming to this vitally important hearing.

I want to take note, however, that you are late. We are all late.
It has been 6 years since, under the leadership of Congressman
Perlmutter—and I am very grateful to be joined in this effort by
Congressmen Stivers and Davidson—that we have introduced this
bill and pounded the table and warned about the risk to public
safety from all-cash businesses. We asked for hearings, and we
were met with silence.

And in the time since, we have reintroduced the bill every year.
We have renewed our warnings. We have sent letters. We have
held rallies. And, yes, we have even disrupted markups.

But today, after 6 years, we finally have a hearing. And it comes
too late—too late to prevent dozens of armed robberies in my home
State of Washington; too late for Travis Mason, whose picture you
see before you, a 24-year-old Marine veteran in Aurora, Colorado,
who reported for work as a security guard at the Green Heart Dis-
pensary on June 18, 2016, and was shot dead that night by an
armed robber; too late for his widow, Samantha; too late for his
three small children—the twins, Aidyn and Daisy, and their baby
brother, Julian.

Travis reported to work that day, I want you to know, full of ex-
citement, because he had recently learned he was going to be able
to take the test for which he had been studying hard, for the Den-
ver Police Department at the upcoming July 12th exam.

Nearly every witness today has testimony about the dangerous
position we put store owners and their employees in by forcing
them to do all of their business in cash. But we, right here, today,
this committee, can fix this.

And so I look forward to hearing from the witnesses and taking
their comments to refine our discussion draft and then moving
swiftly to markup and to the House Floor. We have the power in
this committee to prevent murders and armed robberies, and we
must use it. We must use it now, because we are already late.

Thank you, Mr. Chairman. I yield back.

Chairman MEEKS. I now yield 2 minutes to the ranking member
of the full Financial Services Committee, the gentleman from North
Carolina, Mr. McHenry.

Mr. McHENRY. Thank you, Mr. Chairman. And thanks for hold-
ing this hearing today.

I consider Representative Perlmutter to be a person of goodwill,
a serious legislator who wants to fix problems.

Ed, congratulations on this hearing today. I know you have
worked hard on this.

But regardless of where you fall in this cannabis debate, on the
issue of marijuana, we have conflicting State and Federal law that
we have to resolve. And that conflict between State and Federal
laws creates enormous confusion, especially for financial institu-
tions.
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For any statute to work, we have to look at current Bank Secrecy
Act statutes as well as anti-money-laundering rules, know-your-
customer requirements, and suspicious activity report filing re-
quirements. At a minimum, they have to be adapted in order for
this proposed statute to work. There is an enormous amount of
Worﬁi that has to go into making this achieve the outcome that it
seeks.

If we want to engage in that process, I think you will find folks
of goodwill on both sides of the aisle. This includes law enforce-
ment, those people who are enforcing and going through suspicious
activity reports and analyzing the data on money laundering. I
think those folks have to be included in this process as well.

But we need to have wider inputs, not a limited, one-panel con-
versation, in order to move to a markup that will come to a good
result for the 33 States that have undertaken something that is ex-
pressly counter to what is current Federal law.

And we have to understand this is a wider discussion than just
our Financial Services discussion, that this is a larger societal dis-
cussion, in order to achieve the outcome that Congressman Perl-
mutter and many others want to see result from legislation.

I yield back.

Chairman MEEKS. We will now turn to our witnesses. For our
first panel, I welcome the testimony of Representative Perlmutter
of Colorado.

Representative Perlmutter has been one of the earliest cham-
pions in Congress for addressing the issue we are considering
today. And as a Colorado Member of the House, and longstanding
member of the Financial Services Committee, Mr. Perlmutter has
an excellent grasp of the issues at play and has worked diligently
to build a bipartisan coalition, in partnership with our colleagues
here today—Mr. Heck, Mr. Stivers, and Mr. Davidson—in drafting
the SAFE Banking Act. He is now recognized for 5 minutes to tes-
tify.

STATEMENT OF THE HONORABLE ED PERLMUTTER, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Mr. PERLMUTTER. Thank you, Mr. Chairman, Ranking Member
Luetkemeyer, and members of the subcommittee.

Today’s hearing is a big deal. It is a big deal for thousands of
employees and businesses across this country who have been put
at risk because they have been forced to deal in piles of cash while
Congress stuck its head in the sand for the last 20 years.

Forty-seven States plus the District of Columbia have spoken
and have legalized some form of recreational or medical marijuana,
including cannabinoid oil; 318.2 million people live in these 47
States. That is 97.7 percent of the population, including every State
represented by every member of this Financial Services Committee.

Colorado and Washington voters were among the first States to
legalize medical and recreational marijuana. And I want to thank
Representative Heck for his partnership through the years on this.
And I also want to thank my friends, Steve Stivers and Warren
Davidson, for their support and cosponsorship of the SAFE Bank-
ing Act.
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Our Federal laws were designed to prevent illicit activity and
help law enforcement do their jobs. The fact is the people, the vot-
ers in States and localities all across the country are legalizing
some level of marijuana use, and we need these marijuana-related
businesses and employees to have access to our banking system.

It will improve transparency and accountability and help law en-
forcement root out illegal transactions to prevent tax evasion,
money laundering, and other white-collar crime. Most importantly,
though, it will help reduce the risk of violent crime in our commu-
nities. These businesses and their employees become targets for
crime, robbery, assault, and more by dealing in all cash.

Mr. Heck mentioned Travis Mason, a young security guard and
former Marine who was killed in a robbery in Aurora, Colorado.
Another recent robbery in Denver saw the assailant put a gun into
the employee’s mouth and walk out with over $20,000 in cash. We
have received dozens of other stories from marijuana businesses all
across the country who have faced similar crimes and have had
their bank accounts closed and have had to deal in cash only.

These stories are why we have drafted the SAFE Banking Act.
This bill would create a safe harbor for financial institutions and
their employees who choose to do business with a marijuana com-
pany.

It would protect ancillary businesses, like real estate owners, ac-
countants, vendors, and contractors, by clarifying that the proceeds
from legitimate cannabis businesses are not unlawful under
money-laundering laws or any other banking law. And it maintains
the flexibility of the Financial Crimes Enforcement Network
(FinCEN) by requiring continued filing of suspicious activity re-
ports.

Our bill helps put these transactions into the system, which
helps law enforcement do their job to catch the real bad guys.

In summary, Mr. Chairman, if someone wants to oppose the le-
galization of marijuana, that is their business. But the American
voters have spoken and continue to speak, and the fact is you can’t
put the genie back in the bottle. Prohibition is over.

Our bill is focused solely on taking cash off the streets and mak-
ing our communities safer. And only Congress can take these steps
to provide this certainty for businesses and financial institutions
across the country.

And, with that, I yield back.

Chairman MEEKS. Thank you, Mr. Perlmutter.

I now will empanel panel number two.

But first, I yield to the chairwoman of the full Financial Services
Committee, the gentlewoman from California, Ms. Waters, for 1
minute.

Chairwoman WATERS. Thank you very much.

Mr. Chairman and members, I am prepared to raise a few ques-
tions. But, actually, I want Mr. Perlmutter to know that the real
reason that I came to this hearing today is I just wanted to witness
his moment in the sun on this issue based on all of the time and
effort that he has put into dealing with the cannabis issue and the
way that he has educated all of us and everything that he has done
in Colorado that gives him the experience to be able to lead on this
issue.
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So to Mr. Perlmutter in particular, and Mr. Heck, and others,
thank you so very much.

I want to address a question to the Honorable Fiona Ma, Cali-
fornia State Treasurer.

Ms. Ma, thank you for coming today.

And I want to know if it is okay at this point in time or do you
want to wait until after they actually make their statements and—

Chairman MEEKS. Yes, let them testify, and—

Chairwoman WATERS. Thank you very much.

Chairman MEEKS. —then we will open for questions.

Let me introduce and welcome the witnesses today. And I will in-
troduce them all now, and then we will go one by one.

Our first panelist is the Honorable Fiona Ma, who is the Treas-
urer of the State of California.

Ms. Ma has a distinguished career in politics and in public serv-
ice. Among her many achievements, she has served as majority
whip and speaker pro tem in the California State Assembly. And
as State Treasurer, she is responsible for the stewardship of the
State of California’s finances.

As State Treasurer and a member of the State Board of Equali-
zation, Ms. Ma has had a unique vantage point to understand first-
hand the challenges to State governments and to businesses of ad-
dressing the lack of banking services for cannabis-related busi-
nesses and the difficulty in addressing this issue at the local and
State level without Federal action.

Next, is Major Neill Franklin, who is the executive director of the
Law Enforcement Action Partnership (LEAP).

Mr. Franklin retired as a 34-veteran of both the Maryland State
Police and the Baltimore Police Department, where he oversaw 17
separate drug task forces. He has served as an official representa-
tive for the Law Enforcement Action Partnership since 2007 and as
executive director since 2010.

Mr. Franklin’s testimony is especially important as we consider
the serious safety and security risks that emerge from the absence
of banking services to cannabis businesses, effectively making them
an all-cash business.

And I will yield to Mr. Heck to introduce our next witness.

Mr. HECK. It is my pleasure, Mr. Chairman—thank you—to in-
troduce Greg Deckard, who is the president, CEO, and chairman
of State Bank Northwest in Spokane, Washington. He is also the
past chair of the Independent Community Bankers of America’s
(ICBA’s) Policy Development Committee and currently chairs the
Legislative Issues Committee. He is, in addition to all of that, the
past chairman of the Community Bankers of Washington State.

I want you to know three quick things about him. Number one,
he braved incredible weather to get here. We are calling it the
“Northwest Snowmageddon.” Number two, he has the phenome-
nally good taste to share my particular support and obsession with
Gonzaga basketball. And, number three, he is not just a friend of
mine, he is a good friend.

We are honored to have him here. He is everything you would
hope and think a community banker would be.

Thank you, Mr. Chairman.
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Chairman MEEKS. I would also like to introduce Ms. Rachel
Pross, who is the chief risk officer for Maps Credit Union of Oregon
and is speaking today on behalf of the Credit Union National Asso-
ciation (CUNA).

Ms. Pross has an accomplished career in credit unions and was
a Credit Union Times Woman to Watch honoree in 2014 and was
awarded the NWCUA’s Young Credit Union Professional of the
Year in 2015.

Ms. Pross brings a unique perspective to this hearing, rep-
resenting one of the very few banks willing to provide financial
services to cannabis businesses, and, therefore, speaking firsthand
of the challenges of navigating and complying with the existing
regulatory and oversight framework.

Then, we have Mr. Corey Barnette, the owner of District Grow-
ers Cultivation Center and Metropolitan Wellness Center.

Mr. Barnette is, as I said, the owner of the District Growers Cul-
tivation Center and Metropolitan Wellness Center. And, by his own
description, Mr. Barnette is an engineer-turned-investment-banker-
turned-venture-capitalist.

In 2008, he participated in the acquisition of the San Diego Med-
ical Collective, a dispensary in San Diego, California, which they
grew to become one of the largest in San Diego, serving over 16,000
patients and producing a third of the medicine provided.

Mr. Barnette sold the California business and founded District
Growers in Washington, D.C., and also acquired the Metropolitan
Wellness Center, becoming the largest dispensary operator in
Washington, D.C.

And as a small-business owner and one of the few minority busi-
ness owners of cannabis businesses, Mr. Barnette brings a unique
perspective as an operator dealing with the realities of lack of ac-
cess to financial services.

And, finally, we have Mr. Jonathan H. Talcott, who is a partner
at Nelson Mullins, where he is the chair of the Securities Practice
Group. He previously chaired the Corporate and Transactional
Group and served as managing partner of the Washington, D.C., of-
fice.

He has worked on a variety of public and private security offer-
ings, including initial public offerings, secondary offerings of com-
mon stock, senior subordinated and high-yield debt offerings, and
trust preferred securities offerings, and has worked on more than
100 offerings, raising in excess of $10 billion during the course of
his career.

Mr. Talcott is also chairman of the NGO Smart Approaches to
Marijuana, which advocates against the use of marijuana.

Each of you will be recognized for 5 minutes. And, without objec-
tion, your written statements will be made a part of the record.

Now, I welcome the testimony of Ms. Ma.

STATEMENT OF THE HONORABLE FIONA MA, CALIFORNIA
STATE TREASURER

Ms. MA. Thank you very much, Chairman Meeks, Chairwoman
Waters, and members of this subcommittee. Thank you for offering
me this opportunity to appear here before you today.
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My name is Fiona Ma. I am a licensed CPA who is proud to serve
as California’s 34th State Treasurer. As the State’s banker, $2.3
trillion goes through my office. I oversee $85 billion in bonds and
$92 billion in short-term investments for the State as well as local
governments.

In addition, I chair 16 boards, commissions, and authorities that
provide financing for our schools, roads, housing, levies, public fa-
cilities, and other crucial infrastructure projects that help better
the lives of Californians.

I began serving in government in 1995 as a staff member to the
former California State Senator John Burton, who also served in
the U.S. Congress. In 2002, I got elected to the San Francisco
Board of Supervisors and moved on to serve as majority whip and
speaker pro tem in the California State Assembly, passing 60
pieces of legislation under 2 Governors, and 3 speakers, during the
Great Recession from 2006 to 2012.

In 2014, I was elected to the State Board of Equalization, one of
the two principal tax collection agencies in our State where can-
nabis dispensaries are supposed to collect and remit sales taxes.
Duffel bags and sometimes suitcases of cash would arrive quarterly
at some of our designated offices, and some folks had to drive 350
miles just to pay their taxes. I asked how much we collected from
the cannabis industry, and my agency really didn’t know since tax
revenues are commingled and deposited with other cash tax pay-
ments.

I participated in educational tours in Humboldt, Mendocino, and
Trinity Counties in California, also known as the Emerald Tri-
angle, where legal outdoor harvest can generate up to $474 million
annually in revenue. To better educate myself and my staff about
barriers and challenges, we held public stakeholder meetings about
transportation, track and trace, and banking. Many business own-
ers didn’t know the local and State filing requirements, and many
didn’t even file their tax returns. We were concerned with the pub-
lic safety surrounding all-cash businesses and we heard many off-
the-record stories.

Eventually, it became starkly clear that the big elephant in the
room was lack of banking access.

Additionally, we traveled to Colorado, Washington, and Canada
and met with executives of their respective tax collection depart-
ments to discuss their experience with this emerging industry
around banking.

According to the Colorado Department of Revenue, overall can-
nabis revenue has increased dramatically, from approximately $68
million in 2014 to over $266 million in 2018.

Additionally, Washington State has also seen a significant tax
collection increase of $130 million from 2016 to 2017, when the
State collected $319 million in excise taxes. Sales of legal cannabis
in Washington have skyrocketed, from $259 million in Fiscal Year
2015 to $1.3 billion in Fiscal Year 2017. To put that in perspective,
that is a 500-percent growth in 2 years.

Now, we get to California. With nearly 40 million residents and
more than a million medical cannabis patients, California’s market
represents about a third of the North American cannabis market.
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In the first three quarters after legalizing adult-use cannabis in
November 2016, we collected approximately $228 million in tax
revenue. The cannabis market in California alone is expected to ex-
ceed $5.1 billion in overall revenue in 2020, according to an Archive
Market Research and BDS Analytics report.

This same report highlighted that the legal cannabis market
could triple over the next 4 years, being worth as much as $32 bil-
lion globally. The U.S. will fuel a majority of this revenue, and it
is critical that we accommodate the magnitude of this economic up-
take with access to banking for this new State-regulated industry.

And since I only have 5 minutes, I was going to talk about the
medicinal industry starting in San Francisco, but I see that my
time is short, so I would like to just say that we are here in sup-
port of some sort of safe harbor for banks engaged in this industry,
which we strongly support.

And as one of the Members mentioned, the Cole Memo was sus-
pended, and it is and has been creating a lot of confusion.

So, again, we supported the SAFE Banking Act, which was origi-
nally introduced in 2017 by Congressman Perlmutter. The SAFE
Banking Act would provide a safe harbor for those federally regu-
lated or federally insured banks and credit unions wishing to ac-
commodate cannabis businesses in my State and 32 others which
have approved the use of cannabis in some form or another. This
is a necessary step, represents a positive evolution of public policy,
andbe)éhibits a commonsense approach to the problems I have de-
scribed.

So I would be happy to answer any questions. And we have sub-
mitted my testimony for the record. Thank you very much.

[The prepared statement of Ms. Ma can be found on page 71 of
the appendix.]

Chairman MEEKS. I now recognize Major Franklin for 5 minutes.

STATEMENT OF MAJOR NEILL FRANKLIN (RET.), BALTIMORE
CITY AND MARYLAND STATE POLICE DEPARTMENTS; AND
EXECUTIVE DIRECTOR, LAW ENFORCEMENT ACTION PART-
NERSHIP(LEAP)

Major FRANKLIN. Chairman Meeks, Chairwoman Waters, distin-
guished members of the committee, thank you very much for the
opportunity to present the views of the Law Enforcement Action
Partnership (LEAP) in support of this legislation.

LEAP’s mission is to unite and mobilize the voice of law enforce-
ment in support of drug policy and criminal justice reforms that
will make our communities safer. “LEAP envisions a world in
which criminal justice and drug policies keep our communities
safer.” This is a quote directly from our website, and that quote is
exactly what this hearing is about. It is about enacting policy that
will dramatically enhance public safety within our communities.

Representative Perlmutter addressed the wishes of the people, so
I will move beyond that. I think we know what that is.

This is not a niche business market. It is a significant part of our
economy. Licensed marijuana businesses are legitimate contribu-
tors to our economy. It follows that regulated banking, vendor rela-
tions, payroll, and tax payments should be permitted as part of
that legitimacy—a condition that will further serve to dismantle
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the illicit market’s influence in this growing industry and help local
economies.

Current conditions, which require all-cash transactions, for the
most part, in every aspect of the business encourage tax fraud,
money laundering, and, most importantly, leave legitimate busi-
nesses vulnerable to theft, robbery, and the violence that accom-
panies those crimes. The SAFE Banking Act presents us with an
opportunity to greatly assist in stabilizing the industry and en-
hancing public safety.

As more legitimate businesses are established, opportunities for
cash robberies will increase. As more dispensaries come online, se-
curing cash onsite, transporting cash to secure locations and man-
aging cash payrolls are necessities for this business.

And criminal entities are quite adept at conducting high-level re-
connaissance of businesses and their security protocols when they
know that businesses will have tens of thousands and, in some
cases, hundreds of thousands of dollars on hand.

Although extremely important for business owners and the peo-
ple they employ, my greatest fear is not the loss of profit due to
theft. It is the potential for serious assaults and death to the people
attempting to protect that cash who are merely responsible for it.
I fear dispensary employees being at great risk.

I fear for the safety of those transporting the cash, and I fear for
the well-being of employees on payday. Two weeks of pay for one
employee can easily exceed a couple or a few thousand dollars.
That one employee trying to get home safely from work is an at-
tractive soft-target score for any criminal, and it is a very easy tar-
get for those who know what to look for.

Beyond any concern for protecting profit, we have a duty to pro-
tect the lives of community members working to earn a living. In
2012, Melinda Haag, the U.S. Attorney for northern California,
said this, “Marijuana dispensaries are full of cash and they’re full
of marijuana and everybody knows that. They are at risk of being
robbed, and many of them are—"

Here’s an example. In October 2012, three people kidnapped the
owner of a lucrative dispensary in Orange County, California. Ac-
cording to court documents, the assailants zip-tied the victim, tor-
tured him, and drove him to a patch of desert where they believed
that he buried large sums of money. When the kidnappers couldn’t
find it, they burned him with a blowtorch, cut off his penis, and
doused him with bleach before dumping him along the roadside.

And, yes, there is Travis Mason, as well, from Colorado.

Casing the next target is about finding the softest target. And I
know this. Four of my years in policing I spent interviewing hun-
dreds of career criminals in our Division of Corrections in the State
of Maryland, and I know what they look for. They look for that soft
target, and the current conditions of this industry have created
many soft targets.

We, the police, teach target hardening when we conduct security
assessments for businesses. Our advice to them is not to have large
amounts of cash on hand, to make use of credit and debit card
services, avoid routine trips to the bank, and to make use of ar-
mored car services. This valuable crime prevention 101 advice is
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literally useless to many marijuana business owners, making them
attractive soft targets.

What I testify to here today is rooted in experience and research.
Any police officer who has worked the street or investigated enough
robberies will testify to the same regarding any businesses forced
to handle large amounts of cash.

As I conclude, members of the committee, it is up to you and
other Members of Congress to act upon this legislation establishing
access to banking for legitimate marijuana businesses. The safety
of thousands of employees, business owners, security personnel and
police officers, and community members is in your hands.

On behalf of myself and the Law Enforcement Action Partner-
ship, I thank you for this opportunity. And, obviously, we support
the SAFE Banking Act.

Thank you.

[The prepared statement of Major Franklin can be found on page
68 of the appendix.]

Chairman MEEKS. Thank you for your testimony.

Ms. Pross?

STATEMENT OF RACHEL PROSS, CHIEF RISK OFFICER, MAPS
CREDIT UNION, ON BEHALF OF THE CREDIT UNION NA-
TIONAL ASSOCIATION (CUNA)

Ms. Pross. Chairman Meeks, Ranking Member Luetkemeyer,
members of the subcommittee, thank you for this opportunity to
testify.

My name is Rachel Pross, and I am the chief risk officer of Maps
Credit Union. Maps is a midsized financial cooperative in Salem,
Oregon. I am testifying on behalf of CUNA, the Credit Union Na-
tional Association. CUNA represents both State and Federal credit
unions and their 115 million members in America.

Maps has approximately $750 million in assets and serves over
65,000 member owners in the Willamette Valley of Oregon. As a
community-focused organization, we have experienced firsthand the
many challenges facing both financial institutions and State-sanc-
tioned cannabis businesses seeking to operate within the financial
mainstream.

Though Maps has no position on cannabis legalization, we ac-
knowledge that the Oregon voters have already spoken on that
issue.

Accordingly, after extensive research and risk analysis in 2014,
our member-elected volunteer board of directors voted to serve can-
nabis businesses for two primary reasons: first, to serve the under-
served, which speaks to the credit union mission and philosophy as
a not-for-profit financial cooperative; and, second, to enhance the
safety of our community by removing large amounts of cash from
the streets.

To our knowledge, Maps is the only financial institution in Or-
egon that has continuously served the cannabis industry since
2014. Today, we bank approximately 500 State-sanctioned cannabis
businesses. That makes our program one of the largest in the
United States.
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In terms of safety, statistics show that cash-only business only
increases the risk of crime. This is especially true in the cannabis
sector given the lack of access to just basic financial services.

A 2015 study found that, in the absence of being banked, one in
every two cannabis dispensaries were robbed or burglarized. Com-
pare that to Maps Credit Union. In the past 2 years, we have re-
ceived over $500 million in cash deposits from cannabis businesses.
And that is $500 million removed from Oregon’s sidewalks that
used to be carried around in backpacks and shoeboxes by legiti-
mate, legal business owners in our State.

Cannabis banking can be done safely and effectively. Maps Cred-
it Union is the perfect example. As part of our initial evaluation
and ongoing monitoring of cannabis-related accounts, we collect ex-
tensive corporate and financial records and conduct criminal back-
ground checks on all account signers. That information is scruti-
nized to ensure the activity on the account is completed in accord-
ance with State laws and the FinCEN guidance.

Maps has established a rigorous screening and compliance pro-
tocol and has invested considerably in the robust infrastructure re-
quired to appropriately monitor and maintain these high-risk ac-
counts. Our team of dedicated professionals averages 1 employee
for every 40 cannabis business accounts.

Our Bank Secrecy Act and anti-money-laundering compliance
program has been repeatedly reviewed by financial regulators. And
we also obtain an independent external compliance audit of our
program annually.

Most importantly, Maps files quarterly suspicious activity re-
ports, or SARs, on every cannabis-related business account. Today,
over 90 percent of our SAR filings are related to cannabis busi-
nesses. We prioritize those SARs to identify any accounts we sus-
pect could be engaged in illegal activities.

Even financial institutions who choose not to bank the cannabis
industry still risk unknowingly serving those businesses in States
where cannabis is legal. Indirect connections are often difficult to
identify and avoid because growers and retailers don’t operate in
a vacuum. Like every other industry, they work hand-in-hand with
vendors and suppliers. These are Main Street businesses, like the
printing company that makes a business card, the landlord that
rents office space, and even the utility company that provides
water or electricity.

Under the existing status quo, a credit union that does business
with any one of these indirectly affiliated entities could unknow-
ingly risk violating Federal law.

The SAFE Banking Act would protect financial institutions and
the community. In the absence of a Federal law providing explicit
legal clearance for financial institutions to provide banking services
to the cannabis industry, it is highly likely that many of these busi-
nesses will be forced to operate in the underground economy. That
increases the potential of lost tax revenue and crime. It also de-
prives law enforcement of important information about cannabis-
related financial activity.

In conclusion, we strongly believe that financial institutions
should be permitted to lawfully serve businesses that engage in ac-
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tivities that are authorized under their State laws, even when such
activity may be inconsistent with Federal law.

We need Congress to provide financial institutions who choose to
serve State-sanctioned cannabis businesses with a safe harbor. For
that reason, credit unions support the SAFE Banking Act.

Thank you for the opportunity to testify today.

[The prepared statement of Ms. Pross can be found on page 77
of the appendix.]

Chairman MEEKS. Thank you.

Mr. Deckard?

STATEMENT OF GREGORY S. DECKARD, PRESIDENT, CEO, AND
CHAIRMAN, STATE BANK NORTHWEST, ON BEHALF OF THE
INDEPENDENT COMMUNITY BANKERS OF AMERICA (ICBA)

Mr. DECKARD. Thank you, Congressman Heck, for the very kind
introduction. It is very good to see you, Denny.

Chairman Meeks, Ranking Member Luetkemeyer, and members
of the subcommittee, I am Greg Deckard, president, CEO, and
chairman of State Bank Northwest, a local community bank in
Spokane, Washington, with $145 million in assets.

I am testifying today on behalf of the Independent Community
Bankers of America. I am pleased to provide the perspective of
thousands of community banks, such as mine, that operate in the
majority of States that have legalized some form of cannabis use.

The current conflict between State and Federal law has created
a cloud of legal uncertainty for community banks, inhibited access
to the banking system for cannabis-related businesses, or CRBs,
and created a serious public safety hazard.

As you know, Washington and Colorado were the first States to
legalize cannabis for recreational use in 2011. Today, Washington
State has issued licenses for well over 500 cannabis retailers and
over 1,000 growers.

Every one of these businesses remains illegal under the Federal
Controlled Substances Act, which puts cannabis in the same cat-
egory as heroin or LSD.

At this time, my bank has chosen not to serve CRBs. While this
issue is complex, we have determined that the legal, compliance,
and regulatory risks are simply too great for my bank. We owe it
to our community to ensure that our bank remains solid and stable
and that we remain in good standing with our Federal regulators.

With regard to a bank providing cannabis-related financial serv-
ices, FinCEN guidance does provide some assurances for banks
that follow the agency’s heightened suspicious activity reports, or
SAR, guidelines. These SARs effectively charge banks with the on-
going monitors of the CRBs for law enforcement. Banking the can-
nabis industry is complex and goes well beyond the compliance as-
sociated with any other type of banking relationships.

ICBA supports the SAFE Banking Act, a bipartisan bill spon-
sored by Representatives Perlmutter, Heck, Stivers, and Davidson,
which would provide that, in States where cannabis is legal, Fed-
eral banking regulators may not threaten or limit a bank’s deposit
insurance, downgrade a loan, prohibit or discourage the provision
of banking services, or take any other prejudicial action solely be-
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cause a bank customer is a CRB, direct or indirect, as we have
seen with Operation Choke Point.

Without a statutory safe harbor for banks that serve legal CRBs,
bankers feel the politics could shift against cannabis. The Justice
Department’s recision of the Cole Memo in 2018, for example, sig-
naled abrupt disfavor of the legal cannabis industry and the banks
that serve it.

It is telling that banks that choose to serve CRBs are required
to have an exit plan to unwind those relationships, a requirement
that does not exist for any other category or service or industry.

For community bankers, the risk extends beyond direct cannabis
businesses to the licensed growers, processors, and retailers. Any
vendor of a direct CRB is effectively an indirect CRB, which also
presents a risk to banks. This could even include plumbers, land-
lords, or bookkeepers who offer their services to the broader public
and whose customer base, knowingly or unknowingly, includes
CRBs.

For example, my bank cannot, without incurring additional risk
and heightened compliance burden, serve our regional utility pro-
vider because it provides power to the CRBs, which raises a ques-
tion: How many degrees of separation from cannabis do I as a
banker have to investigate and monitor to ensure compliance with
Federal law? Many bankers may not know that they are even in-
volved with cannabis.

I hope that I have given you a sense of the full scope of the legal
and regulatory compliance quagmire faced by communities banks
in States that have legalized cannabis. While a small number of in-
stitutions have chosen to assume the risk of serving CRBs, the can-
nabis industry remains cash-intensive and creates a potentially
grave public service hazard.

We recognize this is a complex issue for all stakeholders. How-
ever, an effective statutory safe harbor for banks that offer services
to CRBs that comply with State law would offer the needed clarity
for those banks that choose to bank CRBs, as well as for their ex-
aminers, and will serve the goal of enhancing public safety.

ICBA urges this committee to consider the SAFE Banking Act,
which would create such a safe harbor. ICBA supported this legis-
lation in the last Congress and plans to support it again upon re-
introduction.

I would like to clarify, however, that our support for the SAFE
Banking Act should not be viewed as support for legalization.
ICBA, including myself, makes no moral or scientific judgments re-
garding cannabis use.

Thank you again for the opportunity to testify today. We look for-
ward to working with the committee to advance the SAFE Banking
Act. I am happy to answer any questions you may have.

[The prepared statement of Mr. Deckard can be found on page
62 of the appendix.]

Chairman MEEKS. Thank you.

Mr. Barnette?
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STATEMENT OF COREY BARNETTE, OWNER, DISTRICT
GROWERS, LLC & METROPOLITAN WELLNESS CENTER, INC.

Mr. BARNETTE. Chairman Meeks and members of the committee,
thank you for inviting me today to discuss banking services to the
cannabis industry.

My name is Corey Barnette. I have lived here in Washington,
D.C., since 1999 and I currently own District Growers Cultivation
Center and the Metropolitan Wellness Dispensary, both of which
are licensed and located here in Washington, D.C.

The medical cannabis industry in Washington, D.C., is incred-
ibly, incredibly well-regulated. There are mandatory licensing,
background checks, financial disclosures, video surveillance, alarm
systems, seed-to-sale tracking, RFID tags, child-resistant pack-
aging, labeling and testing regulations, and routine and random in-
spections. The same is the case throughout many States that have
these laws.

In essence, our businesses are safe. Our owners are well-vetted
and should be a welcome addition to efforts to dismantle cannabis
prohibition.

However, we are crippled by Federal regulations on banking that
serve to stifle sanctioned operators while simultaneously but-
tressing the illicit markets that regulators are actually targeting.

The issue of access to banking is acutely concerning to business
owners like me. A large majority of the country has access to legal
medical cannabis, and 10 States, including Washington, D.C., have
legalized cannabis for adult use. However, there is still no federally
approved system for businesses to perform typical duties like pay
salaries, service customers using credit cards, access working cap-
ital loans, pay bills, or, effectively, pay taxes.

The current system serves to create a public safety disaster. It
advantages the illicit markets. It hassles employees and service
providers seeking to do business with the industry. It makes tax
collection overburdensome and serves highly to stifle the growth of
the industry altogether.

In terms of safety, business owners are often forced to operate
completely in cash, making the businesses and their customers in-
credibly vulnerable to robberies and threats. Many dispensaries
have hired on-site armed security guards, maintain excessive on-
site security infrastructure, and utilize armored cars and armored
trucks in order to transport cash. However, the problem of large
cash reserves anywhere creates an enormous headache and a sig-
nificant threat to the public safety.

For the Federal Government, the system is a disaster too. Like
my firm in the past, many cannabis businesses bounce from bank
to bank, opening accounts, only to have them randomly closed
within weeks. As a result, law enforcement and regulators struggle
to preserve and insure a system that is transparent. Payment of
Federal and State taxes is made difficult. Ancillary service pro-
viders are unable to work with the industry because they don’t
want to take excessive amounts of cash. And many employees have
had their bank accounts closed and are often denied basic services
that we all enjoy, like getting a mortgage, using credit cards, or
having personal banking services, just simply for working in the in-
dustry.
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It should be noted that the absence of the participation of banks
is also particularly hard on small and minority-owned businesses.
Mom-and-pop businesses and minority-owned businesses tradition-
ally look first to bank loans as a method of financing the start and
the growth of their businesses. Without bank participation, the
hurdle to entry is substantially higher for this segment of owners.
Restrictions on banking serve to create a barrier that only the
wealthy can overcome.

In short, nobody benefits from the system, with the exception of
private security firms and the super-wealthy operators that exist
out there.

Fixing the banking issue is a crucial part of fixing the broken
system of cannabis prohibition, but it is far from the only issue we
need to resolve. In recent years, I have been involved in numerous
campaigns, and have spoken on many panels, including here in
Congress, about the need to increase diversity in the cannabis in-
dustry. Despite cannabis arrests falling largely on the backs of peo-
ple of color, this vibrant industry has often closed its doors to those
very same communities.

Congress should tackle the banking issue. I applaud the efforts
around the SAFE Banking Act. But it should also do so in a way
that includes other reforms, like the need for expungement of
criminal records, investments in communities impacted most by the
war on drugs.

Banking is an important piece of the puzzle, but it is only a
small step on the road to dismantling cannabis prohibition. We
have to be bold if we are to solve problems for the communities
that we serve.

Thank you.

[The prepared statement of Mr. Barnette can be found on page
60 of the appendix.]

Chairman MEEKS. Thank you for your testimony.

And last but not least, Mr. Talcott, you are recognized for 5 min-
utes.

STATEMENT OF JONATHAN H. TALCOTT, CHAIRMAN OF THE
BOARD, SAM, INC. (d/b/a SMART APPROACHES TO MARI-
JUANA, INC.)

Mr. TALCOTT. Chairman Meeks and Ranking Member Luetke-
meyer, thank you very much. I am honored to give testimony about
the SAFE Banking Act of 2019.

I wanted to say that I thoroughly agree with everything that
Ranking Member Luetkemeyer said. I also wanted to say that I am
very how—do I put it? I am the only one here who is opposed to
the SAFE Banking Act, and I feel a little lonely having to address
some of the issues. So I am going to try to get through them quick-
ly.
Chairman Meeks was kind enough to introduce me. Unfortu-
nately, he focused on my law firm. Actually, I am not speaking on
behalf of my law firm. I am speaking on behalf of Smart Ap-
proaches to Marijuana. We are a 501(c)(3) that is dedicated to edu-
cating people about the dangers associated with marijuana and its
legalization.
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I have also served the community banking community for a long,
long time, as a lawyer both at Nelson Mullins and at Alston &
Bird. I also work with investment banks, many of whom would like
to get into this business.

Finally, I also worked at a bank. I worked at JP Morgan for a
period of time and worked as a regulator during the savings-and-
loan crisis at the Office of Thrift Supervision.

I have heard a lot of conversations up here about the dangers as-
sociated with cannabis and having it sold when there is money that
is going to change hands in the form of cash. I wanted to say I also
speak on behalf of people who have been the victims of cannabis,
who have been the victims of marijuana.

I am here, actually, because I got involved in this issue because
my little sister, Mary, started smoking pot after my father died.
She developed schizophrenia, and she died young at the age of 42.
I am also here on behalf of my cousin, who picked up a pot-smok-
ing habit in high school that led her to opioids, and she died of a
heart attack at the age of 20.

As anybody knows who has read Alex Berenson’s recent book,
there are a lot of dangers associated with cannabis. As a matter
of fact, it is very well-established that smoking marijuana can, in
a small subset of people who do so, develop psychosis, and psy-
chosis often leads to violence and violent crime.

I would like to take one moment to say what I think of the draft-
ing of this particular legislation. I was told that that is one place
I should focus my attention.

As you can see from my submitted testimony, I think you really
need to address the Controlled Substances Act and its prohibition
on marijuana, its scheduling of it as a Schedule I drug, before any
of the proposed changes and safe harbors would be effective.

Suffice it to say, there is probably universal agreement on the
fact that the Controlled Substances Act as a Federal law, as Rep-
resentative Luetkemeyer said, preempts all the State laws. So,
technically, everybody who is involved in the cannabis industry na-
tionally now is committing a Federal felony.

Until that is changed, any changes to the Bank Secrecy Act
(BSA) or, related, the anti-money-laundering statutes (AMLs),
won’t get us very far. I think that that is kind of—I don’t want to
give you a roadmap to how to make this work, but if everybody in
this room wants legalization to go forward, the place to start is
with the Controlled Substances Act.

I also want to point out that, if this legislation were to pass, it
would do nothing more than reinforce a trend that has already oc-
curred in those States that have legalized.

We have a serious problem with the black market in every State
that has announced that it is legalizing pot for recreational use.
There is a shadow economy going on that is using the front of legit-
imacy to make money illegally. This is why tax revenues in certain
States are less than they should be. After all, if you didn’t pay
taxes when you were selling pot illegally before, why should you
pay taxes now?

So we see, in Oregon, they estimate that 70 percent of the trans-
actions were to have occurred on the black market. Even Governor
Hickenlooper in Colorado talked about the problems with the black
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market. You even have problems in California, where Mexican drug
cartels are propping up black-market marijuana farms all across
northern California.

I think that it is worth mentioning these things because we need
to be very careful about how we proceed in this area. If we want
to discourage the black market, which I think we all want to do,
then we need to be much more straightforward about how we ap-
proach this issue. We need to change the scheduling of marijuana,
if that is what people want to do, and then go about putting in
place the appropriate banking regulations.

I think that it is important, as a last point, to say that I don’t
think everybody in the country wants marijuana to be legalized for
recreational use. As a matter of fact, most surveys that include the
option of decriminalization show that it is a minority of people who
would like recreational marijuana. I think what it really comes
down to is this is a public health issue, not a banking law issue.

Thank you have very much.

[The prepared statement of Mr. Talcott can be found on page 87
of the appendix.]

Chairman MEEKS. Thank you.

I ask now, without objection, to enter into the record 22 state-
ments from various associations, credit unions, banking associa-
tions, State attorneys general, and banking alliances.

Without objection, it is so ordered.

And I now recognize myself for 5 minutes for the purpose of ask-
ing questions.

Let me start out with Ms. Pross and Mr. Deckard.

What do you see as the most immediate impact for your respec-
tive organizations if and when passage of the SAFE Act or its
equivalent is passed?

Ms. Pross. Thank you, Mr. Chairman.

I think the most immediate impact that we would see is a signifi-
cantly reduced legal risk. That is something that we deal with
every day, knowing that we have this tremendous legal risk of
serving the industry.

I also think it would have a significant impact on the credit
unions that we are instructing on how to do cannabis banking in
compliance with the FinCEN guidance. The risk of criminal pros-
ecution is a huge barrier for them, and they have the same goal
of wanting to increase safety in their communities. And I think we
could have a really powerful impact if there were legal protections
in place.

Chairman MEEKS. Mr. Deckard?

Mr. DECKARD. In Washington State, there are three banks and
three credit unions that provide banking services to the cannabis
industry. I am aware of several other banks in the State that, if
there was some clarity provided and a safe harbor created for insti-
tutions, there would be more entrance into the cannabis banking
market.

As Ms. Pross had indicated, the clarification of the legal risks
and regulatory risks and compliance risks also factor into a bank’s
decision of whether to engage in that line of work or not. And
something that each bank has to consider in their own risk model,
what their tolerance is. But I do believe that the immediate impact
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would be that you would have more institutions being willing to
serve as a result of the safe harbor.

Chairman MEEKS. Thank you.

And, Mr. Barnette, as a minority business owner, what has been
your experience with respect to the industry’s diversity and inclu-
sion and access to startup and working capital and the ease of
doing business, especially small businesses?

Mr. BARNETTE. Sure.

In the way of access to capital, it is difficult for small businesses,
particularly those that come from disadvantaged communities and
communities that have been impacted significantly by the war on
drugs.

For the most part, when these owners are granted licensing, the
hurdles to get over the regulatory requirements just to open your
doors can oftentimes be several hundred thousand dollars, never
mind the cost of build-out and things of that nature.

In the past, most of these business owners would have, perhaps,
gotten a second mortgage on their house or would have taken out
a loan using whatever assets they have available to them via their,
perhaps, family trust or savings or anything of that nature.

However, the absence of banking prevents that altogether. And
so it is very difficult for communities that don’t have access to sort
of, let’s say, hedge fund money or wealthy benefactors to actually
get the investment capital needed to actually start their businesses
in the space without the help of banks, at least to fill in whatever
gaps they have.

The first part of your question, do you mind repeating it?

Chairman MEEKS. Well, I just wanted to know your experience
with respect to diversity in the industry.

Mr. BARNETTE. So, in my company, I can tell you that we have
a very diverse labor force. We have made that a policy. We believe
that our labor force should be reflective of the communities that we
serve, both patients on the medical side as well as should we find
ourselves in a recreational market, that we should actually make
it a point to bring people in the business who actually live and
work around our companies.

To that end, what we have done is, within a 1-mile radius is
where we typically recruit first. And we try to hire most of our
labor force within a 5-mile radius of our businesses.

My business here in Washington, D.C., I am proud to say, is
staffed with 100 percent D.C. residents: 80 percent of our people
are people of color; and about 60 percent of our employee base are
women. And we have a portion of our employee base who is also
homosexual. So we have a very diverse labor force that is reflective
of the D.C. community.

Chairman MEEKS. Thank you.

Let me ask Ms. Ma quickly, can you summarize in a few words
why you believe that only Federal action will resolve the issues?

Ms. MA. Yes.

In California, we have been trying to pass many pieces of legisla-
tion to either work around, go around, patch this issue of banking
access. And we have come to the conclusion that we really need
Congress to act. And having a safe harbor for banks is probably the
most expeditious way of getting more folks out of the black and
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gray markets and into the legitimate markets. By not having bank-
ing access, it also affects many other critical impacts. For example,
if you don’t report any income, you may not be liable for any child
support or any alimony payments. If you are being paid by cash,
you are clearly not going to be putting in all of your taxes for Social
Security, so may not be eligible later on.

And then also the impact of folks not reporting, for example, do-
mestic violence incidences because they are scared that the police
are going to come into their homes or their businesses. So there is
a lot of social impacts that are also affecting the communities by
not having access to banking.

Chairman MEEKS. Thank you very much.

I now recognize the distinguished ranking member for 5 minutes
for questions.

Mr. LUETKEMEYER. Thank you, Mr. Chairman.

I request unanimous consent to submit letters from the National
Fraternal Order of Police, the Faith and Freedom Coalition, and
the Major Cities Chiefs Association in opposition to marijuana
banking into the record.

Chairman MEEKS. Without objection, it is so ordered.

Mr. LUETKEMEYER. Thank you.

I am kind of curious. I go back to my opening statement when
I think this whole situation revolves around the fact that we have
Federal law trumping State law. And we have a situation where
we are going to muddy the water a little bit more here with the
bill in front of us.

And for those individuals in front of us today representing your
different entities, it would seem to me that the hemp industry
showed us—and the gentleman from Kentucky can talk about that
here in a minute—last fall how to solve this problem by
descheduling that substance.

So I ask the question of each of you. Ms. Ma, have the States
asked the Department of Justice, the Attorney General, who is in
charge of overseeing the Controlled Substances Act, as Mr. Talcott
indicated—have you talked to them about asking us, Congress, to
do something about this and, in particular, the Judiciary Com-
mittee?

Ms. MA. I believe so. I am just starting my fifth week in this po-
sition. Prior to that, I was the tax collector in California, so I do
believe we have been—

Mr. LUETKEMEYER. The States have done this?

Ms. MA. T know State treasurers, my former predecessor, Treas-
urer John Chiang, did sign a letter with other State Treasurers in
other States.

Mr. LUETKEMEYER. To the Attorney General?

Ms. MA. Yes, asking the Attorney General—

Mr. LUETKEMEYER. Have you contacted a member of the Judici-
ary Committee, the committee that has jurisdiction over the Con-
trolled Substances Act?

Ms. MA. I personally have not. But I know past administrators
have. We do have a new Governor. And I will follow up and send—

Mr. LUETKEMEYER. So it would seem to me that is where we
need to start.

Mr. Franklin, you are talking about law enforcement officers.
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Have law enforcement officers contacted the Department of Jus-
tice, the Attorney General, and asked him to contact and support
a change in this law, and gone to the Judiciary Committee to do
s0?

Major FRANKLIN. We have. Our organization has.

Mr. LUETKEMEYER. You have talked to the Attorney General?

Major FRANKLIN. We have sent letters, yes.

Mr. LUETKEMEYER. Have you sent letters to the Judiciary Com-
mittee to ask them to reconsider this, to look at it?

Major FRANKLIN. To my knowledge, no.

Mr. LUETKEMEYER. Ms. Pross, credit unions, have you contacted
the Attorney General and asked him to support descheduling a
drug, and contacted the Judiciary Committee to make a change?

Ms. Pross. No, we haven’t.

And I just want to clarify that I am not a cannabis expert or a
Controlled Substances Act expert. I am a regulatory compliance ex-
pert for the financial industry.

Mr. LUETKEMEYER. Okay. Well, if you are regulatory and compli-
ance, you know how this works. You have to have a law; you have
to enforce the law, or you else you can change the law, one or the
other.

Mr. Deckard, ICBA, have they contacted the Department of Jus-
tice and asked them to support changing this law, and asked the
Judiciary Committee to make the changes?

Mr. DECKARD. I am not aware that we have.

But, again, it is important for me reiterate that ICBA takes no
position on the legalization of cannabis on either the moral or sci-
entific thing, so I am not sure if they have contacted—

Mr. LUETKEMEYER. That solves your problem, though. Right now,
you are put in the crosshairs, and so we need to solve the problem
one way or the other, in my judgment.

Mr. Barnette?

Mr. BARNETTE. Yes.

Mr. LUETKEMEYER. Have the Growers contacted the Department
of Justice and asked them to support—

Mr. BARNETTE. The Growers have not. I personally, actually, am
a member and my company is a member of several organizations
in the cannabis industry, like the National Cannabis Industry As-
sociation and several others, that have gone to the extent of actu-
ally not only asking the Department of Justice and several other
branches of the government that actually have policies that are re-
strictive to our industry to find methods of actually easing them.

And so, yes, that is a very active, ongoing request. And what is
more, we have been supportive and have actually paid for lobbyists
to come up and speak to you here in Washington, D.C., as you
probably already know. It is actually Congress that is stopping the
District from actually legalizing and putting together a recreational
market right now.

Mr. LUETKEMEYER. Congress is in charge of—and this is the
problem we have is that the States have jumped the gun here.
They should be contacting their Members of Congress as they are
contacting Mr. Perlmutter, and we should be initiating this change
if it is wanted, if it is desired. People in my State have not con-
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tacted me about doing this yet, so I am waiting for somebody to say
so.
But I guess it goes back to—we have many problems here. And
I guess, Mr. Talcott, one quick question.

What about FDIC deposit insurance—or Mr. Deckard—FDIC de-
posit insurance. Is that going to insure the deposits of these kind
of illegal transactions, illegals funds in your bank?

Mr. DECKARD. FDIC insurance supplies to the deposits in my
bank up to the limits, and—

Mr. LUETKEMEYER. Does it apply for funds that have been ob-
tained illegally?

Mr. BARNETTE. To my knowledge, it is legal in the State of
Washington under Initiative 502, and—

Mr. LUETKEMEYER. Under the Federal law, it is still an illegal
drug, so you are involved in illegal drug transactions. So my ques-
tion is, does the FDIC insure deposits that have been obtained ille-
gally?

Chairman MEEKS. The gentleman’s time has expired.

Mr. BARNETTE. The deposits in the banks that are banking the
cannabis industry are FDIC-insured up to the limits for those de-
posits—

Chairman MEEKS. The gentleman’s time has expired.

Let me just remind the gentleman that we are here to talk about
banking. This committee only has jurisdiction over the banking as-
pects of it. And the purpose of this hearing is simply so that we
could understand the banking aspects of cannabis and to make
sure about the public safety and what that entails.

I am going to allow Chairwoman Waters to ask questions. There
are votes on the Floor. And so, after the questions of Chairwoman
Waters, we will adjourn and come back immediately after votes—
we will recess. Excuse me. We will recess and come back imme-
diately after votes.

But I yield 5 minutes to the chairwoman.

Chairwoman WATERS. Thank you very much, Mr. Chairman.

This question is directed to the Honorable Fiona Ma, California
State treasurer.

Thank you for your very thorough testimony. And I think you
very well described that the clash between Federal law and State
law in the cannabis industry presents an especially difficult prob-
lem for States such as California. You went on to talk about a
working group that you had belonged to who actually considered
establishing a State-backed financial institution devoted exclusively
to the cannabis business. But after all of that work, it was decided
that it would be better if we could have a safe harbor for banks
who are dealing with the cannabis industry.

If we don’t get it done here in Washington, D.C., do you think
the working group would say we have to do something and they
will go back to the whole idea of exploring establishing a State
bank financial institution?

Ms. MA. Thank you, Chairwoman Waters.

Yes. The report did say that States can establish their own State
public banks, such as North Dakota as well as America Samoa. But
it would take a long time and a lot of money to capitalize a bank.
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And, yes, I said the most expeditious way would be for this com-
mittee and Congress to act to allow banks to continue to follow the
FinCEN guidelines, fill out their SARs reports, their AAM—know
their customers, AML reports. And that would create the safest,
quickest solution to the issues that many States are facing right
now.

Chairwoman WATERS. Thank you.

And you also added that to do that would improve the efficiency
of collecting the taxes and fees we use to regulate the industry,
does not allow banks and credits unions to totally abdicate their re-
sponsibilities to know their customers, on and on and on.

You have made a really strong case here for why it makes good
sense to have a safe harbor and why you, and California, are sup-
porting the SAFE Banking Act. So there are about 300 financial in-
stitutions that are following the FinCEN guidelines and doing all
the reporting and accepting cannabis clients. But that is clearly not
enough. And that is why we are here. If they could get a safe har-
bor provision, then I think more banks would consider banking the
industry.

Thank you very much.

And, Mr. Chairman, let me thank you for making this your very
first hearing. This is so important. So many people have been wait-
ing on it. I appreciate it so much.

And I yield back the balance of my time.

Chairman MEEKS. Thank you.

The committee will now pause for votes and resume immediately
after.

The committee now stands in recess.

[recess]

Chairman MEEKS. The hearing is now in order. And I think
where we are now is I recognize the gentleman from North Caro-
lina, Mr. McHenry, for 5 minutes.

Mr. McHENRY. I thank the witnesses for taking this long break.
I hope you are still attuned to the subject matter we are dealing
with. But I want to talk a little more—get back into the details of
this.

And so, Mr. Deckard, Ms. Pross, we are talking about legislation
that would allow financial institutions to operate in direct conflict
with Federal law.

Are either one of you banking lawyers by trade or primarily in-
volved in regulation of your institutions?

Ms. ProsS. I am not an attorney, no.

Mr. McHENRY. All right.

Mr. Deckard?

Mr. DECKARD. I am not, no.

Mr. McHENRY. Okay. I just wanted to check before I started get-
ting to these questions for disclosure purposes.

So, as an institution, when you have those two conflicts between
Federal and State law, that creates uncertainty, does it not?

Mr. DECKARD. Correct.

Ms. Pross. It does.

Mr. McHENRY. And we are trying to resolve that uncertainty
with changes to the Federal law, correct?

Mr. DECKARD. Correct.
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Mr. McHENRY. Okay. So how do you limit risks to financial insti-
tutions if you have a law that still leaves the rest of the Federal
regulatory scheme opposed to what you are doing as an institution?
How would you resolve that as an institution?

Mr. DECKARD. I think that has been a difficult thing for each fi-
nancial institution to do their own cost-benefit analysis and deter-
mine what the risks are and what benefits are derived from being
involved in the banking of the industry.

My particular bank, we are not involved in banking—

Mr. McHENRY. Right.

Is there reputational risk? Is there a question about reputational
risk?

Mr. DECKARD. I believe there is a reputational risk, sure.

Mr. McHENRY. And not just regulatory but reputational and
compliance risk.

Okay. Ms. Pross?

Ms. Pross. Yes. Certainly. There is reputational risk and legal
risk. And we certainly understand the risks and challenges that fi-
nancial institutions are facing with this issue, and we understand
positions like the financial institution of Mr. Deckard, that they
choose that this is not worth that risk.

But from Maps Credit Union, we had the FinCEN guidance, and
that is not safe harbor, but it is guidance on how to comply with
reporting requirements for banking this industry, and it really
came down to an issue of community safety.

Mr. McHENRY. Right.

And so, because of that guidance, you had three different ways
to have a suspicious activity report, right?

Ms. Pross. Correct.

Mr. MCcHENRY. And how you disclose that, right?

Ms. Pross. We file—yes.

Mr. MCHENRY. How many SARs have you filed over the last 12-
month period, roughly?

Ms. PRross. In the last 2 years, we filed approximately 3,000 sus-
picious activity reports.

Mr. MCHENRY. So, a massive amount.

Ms. Pross. Correct.

Mr. McHENRY. A massive amount.

And there are regulatory costs associated with that.

Ms. Pross. Sure.

Mr. McHENRY. But the reputational risk piece, your institution
resolved that. In your community, you resolved the reputational
risk, right?

Ms. Pross. We did.

Mr. MCcHENRY. Because it is a State-regulated product, and you
resolved that reputational risk piece?

Ms. Pross. Yes, I believe we have.

Mr. MCHENRY. So are you familiar with Operation Choke Point?

Ms. Pross. I am.

Mr. McHENRY. Okay. Mr. Deckard?

Mr. DECKARD. Yes.

Mr. McHENRY. Operation Choke Point focused on reputational
risk, State-regulated products, also federally recognized as lawful,
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and yet you had Federal regulators trying to force institutions to
stop doing things that comply with both State and Federal law.

It is difficult to see how we flipped this conversation to, in es-
sence, mandate institutions to do something that is in conflict with
the Federal law without resolving the substance of the Federal law,
which is the classification of the product you are using, right?

Ms. Pross. My understanding is that the SAFE Banking Act
does not mandate any financial institution to provide services—

Mr. McHENRY. I am not saying that. But it makes it an opt-out
rather than an opt-in situation for institutions.

So, going back to this, do you think that this legislation as it is
currently written resolves those issues for you to engage in this?

Mr. Deckard, you are not currently engaged in it. We passed this
law. Does that resolve this for your institution?

Mr. DECKARD. It resolves the lack of clarity regarding how a Fed-
eral regulator could come in—

Mr. McHENRY. Have you checked with your insurers about that?

Mr. DECKARD. Yes.

Mr. McHENRY. And your insurers would be comfortable insur-
ing—

Mr. DECKARD. I'm sorry. Have I checked with our insurers about
this bill? No, I have not.

Mr. McHENRY. Correct. Okay.

So there is a lot to be resolved, a lot of questions, including the
reputational risk question that in most communities would come
down to a different understanding just based off of where they are,
right? The 33 States and the difficulties of each individual State’s
version of regulation of this, much less the 17 States that have no
form of this. Do you see that as a major challenge for us legislating
in this area? I think so.

I yield back.

Chairman MEEKS. The gentleman’s time has expired.

Mr. Scott is now recognized.

Mr. ScotrT. Thank you very much, Mr. Chairman.

I would like to ask who was putting up the map on the screen.
Yes, there it is. Right there. I want us to put our attention on that
map because I think it points out the great necessity and impor-
tance that we need to do in getting Mr. Perlmutter’s bill enacted.
I listened very attentively to Mr. Talcott and others on the other
side, and speaking about the debate on this issue of marijuana.

But the point is the people of America have already spoken. Just
look at that map. And it gives you the reason why we need this
bill more than anything else we could say. Up there, it says that
47 States, the people in 47 States in this Nation have said that at
some level, they are accepting the use of marijuana.

Now, there is nothing we can do about that but to try to bring
some significant regulation properly that reflects the concerns of
the American people. If we don’t do that, we will have a tremen-
dous safety issue if we don’t bring this.

And that is why I am just proud to work with Mr. Perlmutter
on this. And I hope that we all can see the value of that. It is a
safety issue. And then it becomes an issue of, how do we regulate
it, because I think the issue is basically this, that some of the
States, 47 of them, have accepted in some form or another the ac-
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ceptance of legalization of the use of marijuana for the American
people. But without having some uniformity, it creates a tremen-
dous problem of uncertainty as well as safety.

Now, Ms. Pross, I would like for you to comment for a moment
because I think that you really hit the nail on the head. Could you
please tell us—it is SARs, correct?

Ms. Pross. Correct.

Mr. ScorT. —that have to be performed. Tell us how problematic
{,)hat is and the added pressure of complications that this issue

rings.

Ms. PrOSS. So the suspicious activity reports are outlined in the
FinCEN guidance, and those are the requirements laid out for us.
There are three different types of SARs. There are marijuana-lim-
ited SARs for activity that appears to be operating within the
guidelines of State law. There are marijuana priority SARs, which
are the SARs that we are flagging if we suspect that there could
be some illicit activity going on. And then there are marijuana ter-
mination SARs that we would file if we needed to terminate an ac-
count relationship because of either failure to communicate with us
and allow us to have it transparently in our compliance program
or if there is activity that could indicate a serious concern about
violating the law.

Mr. Scort. Thank you very much.

There are two other points I want to make that really give a
sense of urgency here.

We have what is called transaction payments, credit cards, debit
cards. How do we intercede them into our banking and financial
system? And how does the transaction payment caucus industry
react to that? How do we bring them into the flow?

This is basically a cash business. But how long before now they
virlill ]‘o?e paying with credit cards or debit cards? Where are we
there?

In my final 30 seconds, I want to call to our memory, 85 years
ago, we had a similar problem with alcohol. But this Nation rose
to the occasion, and we responded. Just think if we hadn’t. There
were people then who were saying, “Well, we don’t like liquor,” just
like many people are now saying, “We don’t want marijuana.” But
it is here just as surely as alcohol was.

But we responded to that, and we were able to do that in a very
meaningful way at a very critical time. And I think we had the
wherewithal to do this with Mr. Perlmutter’s bill.

Thank you.

Chairman MEEKS. The gentleman’s time has expired.

Mr. Posey is recognized for 5 minutes.

Mr. Posey. Thank you, Mr. Chairman. And thank you for hold-
ing this hearing today.

The discussion draft bill that we have before us today, as you
probably already know, is titled the Secure and Fair Enforcement
Banking Act of 2019. And as you know, it basically is to encourage
banks to have the ability to deal with people who dispense mari-
juana or sell marijuana or whatever.

And to me, fair would mean repealing Operation Choke Point,
which prohibits banks from doing businesses with—or for doing
business or allowing businesses—banks to do business with busi-
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nesses the government doesn’t like. And now I guess the govern-
ment is going to like your business, the marijuana business, but
they are still not going to like a lot of other legal businesses that
are legal in every single State. In my district, they are not going
to like or allow banks to do business with somebody that manufac-
tures weapons for our military because they don’t like guns.

So I am just wondering if any of you—we can start on the left
end—could just tell me one iota of a reason that this makes sense,
that it is honorable, that it is fair, that I should support something
like this when we can’t get this kind of support for legal busi-
nesses?

Ms. Ma?

Ms. MA. I believe the gentleman up there, Mr. Scott, said, first
off, that 47 States have passed it, some form of it. And so we at
the State level are dealing—

Mr. Posey. No. No. No. I mean, why it makes sense to do this
and not do other businesses that are absolutely legal, have been
legal in every State since 1776.

Okay. Next one. You don’t have a good reason.

Yes, sir?

Major FRANKLIN. So, from my perspective of public safety, it is
all about the cash that is out in our communities and these busi-
nesses. So any business, from my perspective, that is dealing in
large amounts of cash needs a process to eliminate that.

Mr. Posky. I agree.

Major FRANKLIN. So that is—

Mr. Poskey. I agree. That is why I just wonder why the fair bank-
ing act, the SAFE Act, doesn’t repeal Operation Choke Point, which
prohibits legal businesses that are legal in every State for over 200
years to do business with them.

Ms. Pross?

Ms. Pross. 1 agree with the comments that Major Franklin
made. I think that this issue is these are—these cannabis busi-
nesses—we are certainly not taking a position on legalization of
cannabis. But they are, by nature, very cash-intensive businesses.
And we are talking millions of dollars of cash that is unbanked.

Mr. Posey. Well, so are the other businesses. I mean, they are
cash-intensive too. Just why should we single out the cannabis sup-
pliers and nobody else from Operation Choke Point?

Mr. Deckard, can you give me a good reason?

Mr. DECKARD. Well, community bankers around the country have
to make a decision of the risk and return of entering any line of
business. So there is no mandate. There is no opt-out. It is a choice
of the bank to live in an uncertain environment of the conflict be-
tween Federal law and what is a legal licensed business, in my
case, in the State of Washington, so—

Mr. Posey. Okay. But maybe I didn’t make it clear.

I am hoping that one of you can tell me why we should encour-
age banks to do business with cannabis sellers and not with other
legal businesses that have been legal for over 200 years in this
country because the government doesn’t like those people.

Mr. DECKARD. I don’t feel—

Mr. PosEYy. Why should we single this business out? I am trying
to understand the bill. The bill title is, “Fair and Equitable.” And
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I don’t see anything fair and equitable when we take one segment
of the market now that hasn’t been able to do business like they
want that is cash-intensive, but we still don’t include the other
businesses that have been legal for years that are very cash-inten-
sive as well.

Mr. Barnette?

Mr. BARNETTE. Congressman, I believe that all the time we pass
laws that are designed to target one industry or one sector of our
economy without reference or giving precedence to the other sectors
of our economy. We don’t have to look any further than the tax
laws in order to see that there are certain preferences given to cer-
tain industries.

Right now, this bill gives you the opportunity to address a huge
safety issue, and as someone who has been—

Mr. POSEY. Reclaiming my time, because I am almost out.

Mr. Talcott, can you give me a reason?

Mr. TALCOTT. I totally agree with you.

Chairman MEEKS. The gentleman’s time has expired.

Mr. Clay, for 5 minutes.

Mr. CLAY. Thank you, Mr. Chairman.

And let me thank the witnesses for your participation in this
hearing today.

Let me start with Mr. Deckard.

I understand your bank does not accept cannabis businesses as
customers. And why is that?

Mr. DECKARD. For a multitude of reasons. First and foremost is
that we do not want to take the risk exposure of the actions that
Federal regulators could take depending on what the politics of the
moment are versus what the laws of the State of Washington are.

So, again, nobody is encouraging us to participate in this line of
business. But we have made a choice that, based upon the ambi-
guity of the statutes, the cost-benefit, the size of my market, the
size of my bank, the risk-reward aspects of all those things, that
when the law was first passed, we determined there was too much
uncertainty for us to engage.

Mr. CLAY. Let me ask you, have you had to cut ties with any cus-
tome;?rs as a result of them getting involved with the cannabis busi-
ness?

Mr. DECKARD. We have not.

Mr. CLAY. Okay. How many of your agricultural customers have
considered entering the marijuana business and consulted with
you?

Mr. DECKARD. I am not aware of any agricultural customers that
have contemplated that. We have had some requests to open ac-
counts from clients in our metropolitan area, and we have respect-
fully declined to open those.

Mr. CrAy. If you had better guidance from Federal regulators
with banks, would you then participate in the market?

Mr. DECKARD. I think that we would get past that initial risk of
having the threat of civil money penalties or me even barred from
the industry. I mean, my board of directors, who are investors in
the bank, take on that risk. So, if you eliminate that, we certainly
would reconsider a cost-benefit analysis on the rest of the issues
that are related to it.
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Mr. CrAY. Thank you for that response.

And, Mr. Barnette, how does oversight work in the District of Co-
lumbia for cannabis businesses?

Mr. BARNETTE. We are very heavily regulated. We are subjected
to routine random inspections, and we are required to conform to
a lot of regulatory oversight on behalf of the Department of Health
imcll several other departments in the District of Columbia regu-
arly.

Mr. CLAY. Okay. Thank you for that.

Let me ask Ms. Ma, can you talk to us about limitations to em-
ployees who work in the cannabis business who—as far as regular
banking is concerned, say, when they go to buy a home, a car, stu-
dent loans, do they encounter—

Ms. MA. Yes.

Mr. CrAay. —difficulties.

Ms. MA. Yes. As we all know, a lot of what we talk about is our
FICO credit rating. And they always tell us the best way to get a
good rating is to get a credit card, buy things on your credit card,
and pay them off. Well, these folks don’t have an opportunity to
even do that.

So trying to get an apartment where you are supposed to fill out
an application based on your income, you don’t have any, based on
your tax return, you don’t have any. And the list goes on. An auto
loan, a student loan, a home mortgage, all of these things depend
on having credit, establishing credit, having a bank account, filing
a tax return. And all of this is very, very difficult for an industry
that is barred from even opening up one bank account to start even
that process.

Mr. CLAY. So you are saying potential creditors discriminate;
they are fearful of engaging with a potential customer because of
the origins of the income?

Ms. MA. Right. This is why we believe this bill is very necessary
because it gives the banks that safe harbor and some security in
entering this industry and accepting these type of cannabis employ-
ers, vendors, anybody who is associated. And, therefore, they can
start accessing credit, paying with a credit card or a bank debit ac-
count. And that is kind of the American way at this moment, to
move away from cash, not move back to cash. There is a whole in-
dustry and folks who are prohibited from transacting what every-
body else is asking us to do, right? Go paperless. Go cashless.

Mr. CLAY. Thank you.

Chairman MEEKS. The gentleman’s time has expired.

Mr. Tipton, for 5 minutes.

Mr. TipTON. Thank you, Mr. Chairman.

I appreciate the panel for taking the time to be here today. And
I respect the hard work and effort I know that my colleague out
of Colorado, Mr. Perlmutter, has put into trying to be able to ad-
dress a challenge that we have in many of our States.

In Colorado, we have had many questions that have been raised
about the relationship between the Federal, State, and local gov-
ernments and regulators since legalization, including, obviously,
the banking industry.

When we move forward on issues of the banking industry, how-
ever, I think that one issue that we may not have fully explored
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here in today’s hearing is giving the ability of our regulators to be
able to aid the communities in their fight against some of the bad
actors and having those tools.

So, Ms. Ma, as Treasurer of the State of California, one of the
chief concerns that we have heard with the retail marijuana indus-
try in southern Colorado has been the possibility that cartels can
gain access to State legitimate retail stores and financial institu-
tions to be able to mask illicit operations. There was an article in
yesterday’s Denver Post that cited that. And an October 28th re-
port from the Colorado Division of Criminal Justice stated that or-
ganized crime cases almost tripled in the 5 years since legalization.

So we have had the concerns raised that the cartels are increas-
ingly able to commingle traffic products and funds with products
and profits from legitimate retail businesses.

As a top elected official out of California, you may have well
heard as you went to the other States some of these issues as well
and encountered some of those problems that I have just high-
lighted.

So, in your view, Ms. Ma, does Mr. Perlmutter’s legislation give
regulators the ability to be able to conduct necessary oversight to
be able to root out potential illicit activity, especially given that the
banking industry can and has served as a check against those who
want to take advantage of State legitimized businesses?

Ms. MA. Yes.

So, in California, this industry is highly scrutinized in terms of
licensing, permitting, even having to pay your taxes. And we have
found that the cartels, whereas before they would come to Cali-
fornia and nestle in some of our forests, stay for 2 years. They have
to do their setup in terms of water distribution and canopies and
protecting their grows. The cartels actually don’t come to California
anymore because of Prop 215, because of Prop 64 that passed.

So the legalization in our State has actually made it safer where
we are requiring extensive labeling and testing, which is why many
of us are here today is because we are concerned with the quality
of the product. So we believe that the initiatives that have passed
have enabled better, safer, more regulated products in the States,
3nd, therefore, less cartels are even involved in cannabis these

ays.

Mr. TipTON. I appreciate that. I get the concern, though, coming
out of my State on the AML, on the SARs reports, that they are
seeing some cartel activity that is being involved with that.

Mr. Deckard, Ms. Pross, would you like to maybe speak to that?

Ms. Pross. Sure.

A lot of the speaking engagements that I have had over the last
couple of years have actually been with law enforcement audiences,
and that is one of the points that we try to drive home to law en-
forcement is that, by banking this industry and abiding by the
FinCEN guidance, we are providing information to law enforce-
ment about financial activity related to the cannabis industry that
they would not otherwise have if the industry was forced com-
pletely into the underground economy.

Mr. TipTON. Mr. Deckard?

Mr. DECKARD. In the State of Washington, there was a very de-
liberate active effort once the initiative passed. I think there was
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a lot of collaboration with legislators and regulators in the industry
in crafting what is a very good model for regulating cannabis.

And so, as was previously stated, everything is tagged from seed
to sale. So there is a lot of oversight of it of which the banks per-
form part of that oversight of the filing of SARs and currency
transaction reports and all those things. Nothing in this bill
changes what any of the reporting is being presently done to alert
regulators of—

Mr. TipTON. Thanks. I appreciate that. I am going to be running
out of time. I think this is something as this bill moves forward
that we do need to probably look into.

And the final question is for Mr. Deckard. Does this answer
transporting dollars across State lines, say into Kansas where it is
illegal, in terms of the commingling of funds given the current reg-
ulation on marijuana?

Mr. DECKARD. My understanding is it doesn’t address that. The
Cole Memo specifically talks about that being one of the prohibited
activities, so I am not aware of any institution that is—

Chairman MEEKS. The gentleman’s time has expired.

Mr. Heck, for 5 minutes.

Mr. HECK. Thank you, Mr. Chairman.

I am not particularly interested in relitigating someone’s para-
digm of reefer madness or who stands where on the 10th Amend-
ment and States’ rights. I am, with all due respect, not interested
in relitigating the Choke Point controversy, indeed.

I am interested in pointing out that quite some time ago the
ranking member, Mr. Luetkemeyer, led an effort to get the FDIC
to issue guidance that said that this can no longer occur. It has to
be done on a business-by-business basis. I think he had to take a
victory lap for that instead of us pretending as though this was
still going on.

And I do want to keep my questions/comments to the banking ac-
cess part of this. However, I want to ask Mr. Barnette a question
a}ll)out his customers who have medical issues, as a predicate for
that.

And like all of us, I am often asked where is it that my motiva-
tion for this legislation comes from. And we all have a personal
story. I don’t often share mine, but here it is.

My older brother Bob graduated from high school in 1965. He
had a football scholarship. He turned it down. He went to commu-
nity college. Kicked it around a while. And then he did what he
}éad always wanted to do. He enlisted in the United States Marine

orps.

And if you get the year reference, you know what happened next.
He went to Vietnam. In fact, he was there during the Tet Offen-
}slive. He served in I Corps near the DMZ for 13 months. He came

ome.

Two and a half years later he developed a large lump on his
neck. It turned out to be diagnosed as the most common manifesta-
tion of exposure to Agent Orange, namely Hodgkins disease.

He fought that battle for 12 years. Indeed, on two occasions, it
had been in remission for 5 years, and he was told his chances of
it recurring were the same as anybody else’s, until December of
1981 when he passed.



34

Toward the end of his life, the only relief he could find from what
was then chemotherapy, initially it was cobalt, was from the illegal
consumption of marijuana. And I have always thought and lived
with the irony that the same Nation that asked my brother to put
on a uniform and put his life at risk in an activity that eventually
did, in fact, take his life held him to be a criminal when he found
relief in the only way that he could.

Mr. Barnette, I am certain that you have customers who come
in terminally ill, maybe with children with medical conditions. And
I am wondering if you could just anecdotally suggest whether or
not you have observed or have had reported to you people finding
relief from your dispensary’s products.

Mr. BARNETTE. Congressman, I have had mothers come in with
their children elated at the fact that their children are being more
responsive than they have ever been. They are having reduced sei-
zures. I have had actual fathers show up at our dispensary and get
driven to tears at the relief that they are being able to see that
their children are having. I have had members of our military talk
to us about how they are dealing with PTSD and that, for the long-
est time, they haven’t been able to have a good night’s rest and are
plagued with the memories of having fought in the field, in the the-
ater of war and are getting relief from cannabis.

And daily, daily, we have instances where people are coming in
and sharing their stories and actually thanking the members of my
staff for being there despite some of the things that they are hav-
ing to deal with as employees of our dispensary, because without
them, they would have to go through illicit channels to just get the
same relief that you are talking about, absolutely.

Mr. HECK. So, then, sir, to bring this back to banking, does it
stand to reason to you that if the SAFE Banking Act were to be
passed, that it would be easier for dispensaries with banking serv-
ices to be able to provide these kinds of products more uniformly
to those who are suffering under the kinds of conditions which you
outlined?

Mr. BARNETTE. Simply put, yes.

Mr. HECK. Thank you, sir.

Major Franklin, first of all, I want to thank you for your career
and your presence here as well today. I want to thank you for ap-
propriately placing this emphasis on public safety.

Just quickly, sir, do you know of any entity, maybe even includ-
ing your own, which is collecting the data on how it is that the inci-
dence of crimes associated with cash-based businesses has trended
over time?

Major FRANKLIN. Not at this point. We usually get most of our
data from UCR, Uniform Crime Reporting, under the Department
of Justice, by the FBI. And right now it is not categorized. It would
be an extensive project to do that because we would have to find
a reliable source for the data.

Chairman MEEKS. The gentleman’s time has expired.

Mr. Loudermilk, for 5 minutes.

Mr. LOUuDERMILK. Thank you, Mr. Chairman.

And I want to thank our panel for being here. I want to thank
every member of the subcommittee because this is a conversation
we should be having. It is refreshing that this is truly a bipartisan
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issue, both for and against. This doesn’t go down party lines. It will
be more on ideological lines.

And, quite personally, I am not interested in the least in helping
the marijuana industry or the marijuana retailers. But in my posi-
tion as a Representative in the Federal Government, I think these
decisions are better made at the local level. I have several concerns
with the industry, but I also have several concerns with the regu-
latory industry. And so I think it is very important for us to have
this discussion and this debate.

I will tell you what I do support. I do support the Georgia State
legislature who, just about 3 years ago, passed a law to allow can-
nabis oil to be used to treat symptoms of certain illness. Now, one
of the concerns I have is that the Federal Government is deter-
mining what is moral and what is immoral over the business. And
I agree with Mr. Posey in that is, determining a gun seller is im-
moral, so, therefore, we are going to make it difficult for them.

I do think this is something that is better held at the local level,
as I said. In fact, in Georgia, we have pushed most of the decisions
like that down to the local level. I know in several of the counties
in my district, adult stores were not able to operate and still aren’t
able to operate in certain counties because the citizens have said
this is not the type of retail that they want there. But in other
counties where they do operate, they do have access to financial
services.

So my concern is not the retailers or the marijuana industry but
the financial services industry. And do we put those businesses in
a catch-22 situation of conflicting regulations? And are we putting
the financial services industry in a no-win situation while we battle
it out between the State and the Federal Government in this? And
so that is really where my concern is. And especially when we are
forcing businesses into a cash-only operation, my concern is, does
that allow these businesses to go around certain other regulatory
requirements that financial institutions have such as suspicious ac-
tivity reporting? Does this, and this is one of the questions I have,
does our current policy maybe incentivize nefarious activity of
money laundering or organized crime using these businesses to get
around financial institutions? So that is kind of where I am coming
from on this. I want everybody to understand. I am not taking a
pro or con stance on the issue itself.

Ms. Pross, I know that financial institutions are operating under
FinCEN guidance for filing the suspicious activity reports that I
just mentioned for these businesses, and the SAFE Act would cod-
ify that requirement into law.

I am very focused on this issue and have introduced legislation
that would raise the Bank Secrecy Act’s (BSA’s), CTR, and SAR
thresholds. If the SAFE Act becomes law, how do you see it affect-
ing the SAR compliance regime?

Ms. Pross. My understanding with the SAFE Banking Act is
that the FinCEN guidance would remain in place and that we
would be required to comply with that guidance. And I actually—
we value that guidance as a compliance framework for being able
to offer the service to our members. I think that changing—I un-
derstand that there are conversations about changing the reporting
thresholds. And I do believe that would have an impact on our
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credit union, but I am certainly not an expert on the specific pro-
posals around the Bank Secrecy Act. But I think having clear guid-
ance from Treasury on those reporting thresholds is absolutely crit-
ical in being able to do this.

Mr. LOUDERMILK. Okay. Thank you.

Mr. Deckard, another area of concern I have is, even though we
have 47 States that at some level legalized marijuana, whether it
is cannabis oil or recreational use, the laws differentiate. But yet
when we are talking about electronic payments, that is a nation-
wide service that operates nationwide.

What problems do you anticipate, given that only some States
have chosen legalized recreational and medical marijuana, but yet
the payments are going nationwide?

Mr. DECKARD. One of the things that the SAFE Banking Act does
is to not only provide clarity for financial institutions but provides
clarity for those indirect businesses, such as a service credit card
provider or debit card provider, to be able to use the payment sys-
tem to reduce the amount of cash that comes through and to en-
hance public safety via that method.

We have, in the State of Washington, the largest armored car de-
livery service that not only will not go and pick up from a CRB but
won’t provide services to a bank that is involved in banking that
business.

So providing that clarity is not only just to help banks and to en-
hance public safety, it is to open up the rest of the system of pro-
viders of that that gives them the clarity that they are not going
to be penalized for—

Chairman MEEKS. The gentleman’s time has expired.

Mr. LOUDERMILK. Thank you.

Chairman MEEKS. Mr. Foster, for 5 minutes.

Mr. FosTER. Thank you. And I would like to thank Chairman
Meeks for convening this important hearing. I would also like to
thank Representative Perlmutter, Representative Heck, and the
other bill sponsors for their long work on this issue. And I think
I can speak for the entire committee when I say that the image of
Representative Perlmutter sitting alone at the witness stand with
a smile like the cat that just ate the canary is an image that we
will all cherish forever.

Now, at this time, a majority of States covering a majority of the
Nation’s population have legalized cannabis for medical and adult
use. And that number will most likely grow in the coming years.

In the State of Illinois alone, there has been almost $280 million
in retail sales by licensed medical cannabis dispensaries since
State legalization of medical marijuana first took effect. And in this
landscape, it has become ever more important to address the well-
documented public safety issues experienced by cannabis-related
businesses that operate primarily or exclusively in cash.

With this in mind, I would like to ask Ms. Pross and Mr.
Deckard, as representatives of the Credit Union National Associa-
tion and the ICBA, to tell us a little bit more about how ensuring
that cannabis-related businesses can have access to banking serv-
ices, how that will increase transparency and accountability of
those companies and allow law enforcement and regulatory au-
thorities to effectively focus their limited resources towards inves-
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tigating other criminal activity? And specifically, if you could de-
scribe in a little more detail the types of information that banks
would be able to share with law enforcement and regulatory au-
thorities if lawful cannabis-related businesses are allowed to access
standard banking services like deposit taking payroll, other infor-
mation that banks would not otherwise have and perhaps give
some concrete examples of how this additional information might
be of use to law enforcement?

Ms. Pross. I appreciate your question. With the FinCEN guid-
ance, I believe that with the passage of the SAFE Banking Act, you
will see more financial institutions who are willing to take on the
risk of banking cannabis businesses. There is still risk with just
the regulatory requirements in order to be able to provide services
and adequately monitor and maintain those accounts, but the
FinCEN guidance again we are providing this information to law
enforcement that they wouldn’t otherwise have if these businesses
were not banking with us. So we are filing quarterly suspicious ac-
tivity reports, and those suspicious activity reports are escalated if
we see any type of activity that is indicated as a red flag in the
FinCEN guidance.

We are also submitting currency transaction reports, so that is
cash moving through the system related to cannabis businesses.
And to that end, in the last 2 years, my credit union alone, Maps
Credit Union in a relatively rural part of Oregon, has filed over
13,000 reports to FinCEN. And that again is free information to
law enforcement that wouldn’t otherwise be available if we weren’t
banking this industry.

Mr. FOSTER. Mr. Deckard?

Mr. DECKARD. While my bank is not involved in banking can-
nabis, several of my colleagues in the State, you know, we talk
about what the status of things are. There is not a business line
in financial institutions that is regulated more and scrutinized
more than marijuana banking. The amount of reports from the
State from what banks are filing, what law enforcement is looking
at is a very onerous task to put on the bank, and yet, for public
policy reasons, financial institutions are choosing to engage in that.

Some of the anecdotal information I can share with you is there
is a bank on the west side of the State of Washington that has 50
accounts, and they have 4 full-time employees staffed in the com-
pliance department just to manage the amount of reporting. So,
when you look at the ratio of staff to number of accounts, it is ro-
bust and something that each bank has to decide whether they
want to devote those kinds of resources to.

Mr. FOSTER. Let’s see. I was just thinking that there may be a
lot to learn of the history of liquor legalization and taxation. Ini-
tially, there was a lot of moonshining, which I think at least in my
part of the country has faded away with time. And now most taxes
are being collected, and I think liquor distribution is pretty well
regulated. Do you think there are any lessons to learn from that
experience? Anyone on the panel?

Major FRANKLIN. I think there are some great lessons to learn
from the end of alcohol prohibition where, number one, it was the
States that led that effort. My home State of Maryland never par-
ticipated in it, so we now moved into—I mean, I don’t know where
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you can get bootleg whiskey today. I know some people do, but I
can’t because it is a well-regulated industry, and whatever you
need you can go buy at a regulated store, and again, as you men-
tioned, what is really important is that the taxes are being paid,
and it is very easy to track because of the banking system and the
methods that are used, and it is clear-cut policy. There is very little
question about what you are required to do when, where, and how.

Chairman MEEKS. The gentleman’s time has expired.

Mr. Williams, for 5 minutes.

Mr. WiLLiAMS. Thank you, Mr. Chairman, and before I begin my
questioning, I want to thank all of you today. But I wanted to reit-
erate that the substance at the center of today’s hearing is still ille-
gal at the Federal level. States like Colorado and California have
exercised their authority to legalize marijuana, and under the 10th
Amendment, they have the right to do just that.

This committee can debate this issue all they want and perform
the cost-benefit analysis of banking this emerging industry, but re-
gardless of what we come up with, marijuana is federally illegal.
It affects people’s minds. It affects their thinking. And the break-
down of the family structure today is too prevalent. Opioids are
killing thousands of Americans a year, and countless Americans
suffer from addiction every single day. Those are problems that de-
serve our immediate attention in this body, not to debating the use
of a federally controlled substance.

So, additionally, I find it hard to believe this committee is going
to be considering legislation to make marijuana more commercially
available to the public when there are still so many unanswered
questions about the drug.

So, Mr. Talcott, is it a universally accepted fact that marijuana
is not a gateway drug and has no negative impacts to public
health?

Mr. TALCOTT. No, it is very clearly a gateway drug, and it has
a lot of negative impacts for public health. In particular, if you look
at the opioid crisis, a vast majority of people who die a death by
opioid overdose started off with pot as a gateway drug. I think
thatthe other public health problems with pot are people who have
smoked pot and regularly have been known to go into a psychotic
state. As a matter of fact, if you look at places like California or
you interview the people in emergency rooms in Colorado—these
are people we hear from all the time—you will find out that the
number of people coming in with marijuana-induced psychosis or
psychosis generally has skyrocketed since legalization.

Mr. WiLLIAMS. Okay. Thank you. Last Congress, there were
many discussions on possible changes to the Bank Secrecy Act re-
garding anti-money-laundering policy.

Mr. Deckard, in your testimony you mentioned the Bank Secrecy
Act and the current suspicious activity reports and currency trans-
action reports that institutions must file. I have been told from
ICBA and other banking groups that the existing SAR and CTR re-
porting requirements are onerous and offer little feedback to the fi-
nancial institutions. So, Mr. Deckard, what do you think the effect
will be on the number and quality of CTRs and SARs should this
safe harbor provision pass?
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Mr. DECKARD. I don’t see any impact on the filing of SARs in
terms of the number or anything else for the existing businesses
that are legally licensed in the State. They are banking somewhere.
I am told from our department of financial institutions that 97 per-
cent of all of the licensed marijuana businesses are making their
tax payments with a checking account. So I don’t necessarily see
that as an expansion of the number of businesses. In fact, the lig-
uor and cannabis board in the State of Washington controls the
number of licensed businesses that can operate.

Mr. WiLLIAMS. Okay. Major Franklin, thank you for your service
in law enforcement. During your time as a police officer, I am sure
you saw lots of people driving while under the influence of drugs
and alcohol. And as I am sure you know, marijuana affects the
brain, specifically the parts responsible for memory, learning, deci-
sion-making, coordination, and reaction time. So all of these capa-
bilities we are talking about are vitally important to keep our roads
safe, which I know you want to do, and so my question to you,
Major Franklin, is, if police officers have a device or a method by
which they can accurately detect if someone is driving under the
influence because of marijuana?

Major FRANKLIN. If they do currently?

Mr. WiLLIAMS. Is there a way to detect if somebody is driving
under the influence of marijuana when you pull them over?

Major FRANKLIN. Oh, Yes. As the head of training for the Balti-
more Police, as well as the Maryland State Police during my ca-
reer, drug recognition experts are very good at making this detec-
tion of whether or not someone is driving under the influence of
any mind-altering substance, and this is what we recommend: to
train, to provide the money to law enforcement to train so that we
can have more DREs out in our communities. And, again, this is
nothing new. It has always been illegal to drive under the influence
of any mind-altering substance, and that is what we do. We work
very hard on the highways and in our communities in pushing back
against this. We are very effective at doing this.

Mr. WILLIAMS. So, if you are buying or smoking marijuana, don’t
be driving, right?

Major FRANKLIN. Correct.

Mr. WiLLiaMS. Okay.

Chairman MEEKS. The gentleman’s time has expired.

Mr. WiLLIAMS. Thank you. I yield back.

Chairman MEEKS. Mr. Lawson, for 5 minutes.

Mr. LAWSON. Okay. Thank you very much, Mr. Chairman, and
witnesses, welcome to the committee.

It has been very educational listening to all of you. And I have
just a few things I would like to say. Florida is part of a growing
train of States that are now permitting medical or recreational can-
nabis use. Currently, most of the cannabis industry operates, as
you know, on a cash basis without the benefit of using traditional
financial institutions and financial products, such as credit cards.

Your testimony here today has been very significant. None of us
are medical people, but over the years, for those who have served
in the legislature before, not only do you have problems under the
influence of alcohol but with prescription drugs and everything else
on the road. I ask unanimous consent to enter this into the record
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from the Florida Department of Agriculture and Consumer Services
Commissioner Nicole “Nikki” Fried who said, “On behalf of the
Florida farmers and medical marijuana professionals and con-
sumers, I want to thank you for the efforts to provide the cannabis
industry across the traditional banking and express my strong sup-
port for securing the Fair Enforcement Banking Act, H.R. 2215.
Conflicting guidance from the Federal Government has unsuccess-
fully led to a high level of risk and hustles from businesses and
emerging markets.” I won’t read the whole letter, which I will give
to the chairman here, but the problem, what we are here to resolve
today is, what do you do with this particular cash business? And
I know, from the banking standpoint, if I walked into the bank
today with $20,000 or $30,000 in cash in a suitcase, and said I
wanted to deposit it in my savings, what would you do? You would
start questioning me about where I got the money from, am I in
the business, whatever, and I have seen this happen. I have gone
into, for instance, a Bank of America, and a lot of people, especially
people, Hispanics and so forth, deal in a lot of cash and they are
working, and they come into the banks on Saturday morning and
try to make their deposits. And sometimes they are held up be-
cause people are saying, you have all this cash, and they are com-
ing in to make cash to send money back home. And so, from my
standpoint, I am not here to debate what marijuana is going to do
to you and all the other stuff, but what I am here to do is to try
to make it safe for people who are in this business that the con-
sumers, the people in the States have voted on, at 65 to 70 percent
on, how do we deal with this cash situation? And you all are the
experts, and I ask the experts, especially the banking experts on
the committee, I am not going to debate how bad it is or whatever
it is, but how do we deal with this to make it safe for people to
make deposits. And I will just ask the treasurer, Ms. Ma, just to
comment on it because you are working with it every day, and so
I am not going to continue to talk, but I just want you to make a
comment on it.

Ms. MA. Well, as a tax collector, we would see hundreds of thou-
sands sometimes of tax payments come in. So not only is it not safe
for the business owners to have to keep all that cash then to drive
it around and then come to our offices, it also poses a public safety
risk for the people in government who have to accept this type of
cash. We have to count it. We hold it until the bank sends an ar-
mored truck and then ship it over to the bank.

So it is not only a public safety risk for the communities, homes,
and businesses, but also, for government, I would say. So having
some safe harbor allowing folks to put it directly into a bank that
is best equipped to deal with cash in terms of security protocols
and cash—fast cash counters and deposits, big vaults and security
cameras, I mean, that is where cash should be stored, not in our
homes and in our businesses or in government agencies.

Mr. LAWSON. I can understand that. Before I yield back, it is im-
portant because I walked into Bank of America and had a check
for about $45,000, and everybody in the bank came to see what was
going on, and it might have been because of my color and not be-
cause I had the ability to actually bring it in, and they said, “Well,
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ﬁ?u Iﬁeed to go someplace else; we don’t know whether we can han-
e this.”

So I can imagine what it is like with a cash situation, and that
is the thing we need to resolve.

Mr. Chairman, I yield back.

Chairman MEEKS. Thank you. The gentleman’s time has expired.

Mr. Barr, for 5 minutes.

Mr. BARR. Thank you, Mr. Chairman, and I want to first recog-
nize and acknowledge my good friend from Colorado, Mr. Perl-
mutter. You and I have had many conversations over the past 6
years about your legislation about this issue, and to a certain de-
gree, our interests and our views converge, and on other parts of
this issue, they may diverge a little bit, but one thing I admire is
persistence, and you are a portrait of persistence, and I really do
appreciate that.

As my colleagues know, I represent central Kentucky, and we in
central Kentucky at one time were the burley tobacco capital of the
world. And before that, we were the cannabis capital of the world.
We legally grew and produced rope for the war effort and cannabis
and industrial hemp. And as you all know, in the 2018 farm bill,
with my support, we descheduled industrial hemp, low THC can-
nabis for our farmers, and I will just say just as an aside, it is iron-
ic that many of the people who supported policies that literally
bankrupted the burley tobacco industry in my area are now the
very same people who want to legalize smoking recreational pot.
That is a little ironic to me, but nevertheless, the fact that our to-
bacco farmers are now out of business has given them a renewed
interest in industrial hemp, and that was the impetus behind our
farm bill legislation that now has descheduled low THC cannabis.

One question about that, and I will direct this to Mr. Talcott, fol-
lowing the passage of the farm bill back in December, do legally
licensed hemp businesses low THC, nonmarijuana cannabis busi-
nesses, now have unfettered access to the banking system?

Mr. TALCOTT. Yes, they do.

Mr. BARR. Okay. And I think that raises kind of a fundamental
issue. I am going to kind of play a little devil’s advocate with Mr.
Perlmutter here because we have a mechanism for doing this if we
want to provide legal certainty to higher THC cannabis businesses,
right? We did it. We did it in December in the farm bill, and
whether we like it or not, wherever you are on this issue, the fact
remains that the Controlled Substances Act, Federal law, continues
to make illegal high THC marijuana, high THC cannabis, and with
the rescission of the Cole Memo, we now have a direct conflict of
Federal law, assuming Mr. Perlmutter’s legislation were to pass.

So, given that reality, to Ms. Pross and to Mr. Deckard, in the
event that a United States Attorney was actively prosecuting a
cannabis-related business in your area, even if Mr. Perlmutter’s
legislation was passed, would you and your institution be willing
to bank that business that is under Federal prosecution, would you
do that? Ms. Pross?

Ms. Pross. I certainly think it would depend on the situation.
There are times where law enforcement, and I am not just refer-
ring to the cannabis industry, but in general, there are times when
law enforcement requests us to keep an account open so that it can
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assist them in analyzing the activity in determining what exactly
is going on.

Mr. BARR. So, Mr. Deckard, to you, if a U.S. Attorney is pros-
ecuting a cannabis-related business under Federal law under the
Controlled Substances Act and the current rescinded Cole Memo-
randum, would you feel comfortable banking that business?

Mr. DECKARD. No, I wouldn’t. That is one of the reasons that my
bank has not engaged in providing services.

Mr. BARR. And I think that is the point. The point is that, even
if we were to pass Mr. Perlmutter’s legislation, and Lord knows he
has put his heart and soul into this thing, and I really respect that,
but the reality is his legislation would not solve the problem be-
cause you could have a U.S. Attorney who would—I guess my point
is this, we have shown the blueprint of how to do this, and it is
an amendment to the Controlled Substances Act, which is not in
the jurisdiction of this committee. I am raising the point because
I am just wondering if—

Mr. HEck. Will the gentleman yield?

Mr. BARR. I will. I would like to know how this legislation ulti-
mately solves that problem.

Mr. HECK. Are you willing to vote to delist marijuana?

Mr. BARR. No, I am not.

Mr. HEcK. Okay. I don’t understand the argument. It is spurious
if you suggest that is the solution, but say you are against it.

Mr. BARR. No, what I am saying here, I am making the point
that the Congress—reclaiming my time—would have to make the
same moves, the same policy choices that we did in the case of in-
dustrial hemp, and this Congress has not done that. And while I
appreciate the intent of the legislation, I think we have to think
through whether or not it is an efficacious solution to the problem
that we are dealing with here.

Chairman MEEKS. The gentleman’s time has expired.

Mr. BARR. My time has expired, and it is a very interesting topic.
I would love to have more time, but I yield back.

Chairman MEEKS. Ms. Porter, for 5 minutes.

Ms. PORTER. Thank you, Mr. Chairman.

I wanted to welcome my fellow State resident, Ms. Ma, to testify
before the committee. I have testified before this committee, and I
appreciate all of your patience. These can be very, very long days,
so thank you.

Ms. Ma, I have a question about how much money, just an esti-
mate, has California collected from taxes on the cannabis industry
in this State?

Ms. MA. The latest figure I have is in November 2016, we col-
lected about $228 million.

Ms. PORTER. Okay. And as California Treasurer, you have over-
sight over where California’s tax revenues are deposited?

Ms. MA. That is under the California Department of Tax and Fee
Administration. That is where the taxes are supposed to be depos-
ited.

Ms. PORTER. To the best of your knowledge, has any bank ever
refused to accept the taxes generated by the cannabis industry be-
cause the income is derived from cannabis transactions?



43

Ms. MA. No. As many of you know, even if you are in an illegal
business, you still must pay your taxes either to the Federal Gov-
ernment or the State government. We passed Prop 215 in 2006. We
did not start collecting sales tax until—I'm sorry, 1996. We did not
start collecting sales tax until 2006, which is 10 years later. And
even then, we were assessing a 10-percent penalty for anyone who
paid their taxes in cash. The Federal Government still to this day
charges a 10-percent penalty to anyone who pays their taxes in
cash.

Ms. PORTER. So have you ever told any of the banks that are
happy to bank the tax dollars that as a condition—or do you think
the State should, not you personally, but do you think the State
should say to banks that as a condition of banking this consider-
able cannabis industry tax revenue those institutions ought to have
to accept deposits from cannabis-related businesses?

Ms. MA. Yes, so we do business with about eight different large
banks, and each one is in charge of a different sector. So our can-
nabis or cash tax payments from sales taxes, which are commin-
gled, go into one national bank. And there have been issues sur-
rounding this type of issue whether they want to continue to accept
it. In California, we expect to collect about a billion dollars in can-
nabis taxes, and it really is going to be dependent on whether these
banks are going to accept cannabis freely or at least with some sort
of safe harbor, are we going to be able to continue to collect even
any tax from the cannabis industry.

Ms. PORTER. Thank you. That is very helpful. At this time, I ask
unanimous consent to enter into the record two statements, one
prepared by a fellow Californian and one of the Nation’s leading
cannabis industry experts, Henry Wykowski. He is counsel to the
National Cannabis Industry Association, and in his statement he
describes the difficulty he has as an attorney providing legal ad-
vice, and he is required to have a bank account in which to hold
client funds by the California State Bar Association and yet is con-
tinually being denied banking services.

The second statement is prepared by Lindsay Robinson, who is
the executive director of the California Cannabis Industry Associa-
tion, which represents businesses who employ over 11,000 Califor-
nians in cannabis-related jobs.

Chairman MEEKS. Without objection, it is so ordered.

Ms. PORTER. I yield back the remainder of my time.

Chairman MEEKS. The gentlelady yields back. I will say, at this
point, there being no other Republicans who are on the sub-
committee, we will now go through the Democrats who are present
on the subcommittee, and then we will go on to hear questions
from individuals. So next would be Mr. McAdams for 5 minutes.

Mr. McApAMS. Thank you, Mr. Chairman.

Before I begin, I would ask unanimous consent to have a letter
from dUtah State Treasurer David Damschen entered into the
record.

Chairman MEEKS. Without objection, it is so ordered.

Mr. McApAMS. Thank you, Mr. Chairman. So this past Novem-
ber, Utah voters approved the use of medical cannabis in Utah
through Proposition 2. And with its passage and then subsequent
legislation by the Utah legislature, Utah joined, as we see on this
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map, nearly every other State in permitting the use of medical
marijuana in some capacity.

But unlike other States, Utah has not approved the use of mari-
juana for recreational purposes. Despite this difference, however,
Utah is now beginning to grasp how to implement its medical can-
nabis program and is now encountering the same challenges that
so many of the witnesses have testified to today; that is, how do
businesses operating legally pursuant to State law have access to
our financial system?

So I want to briefly quote from the letter from Utah State Treas-
urer Damschen that he sent to the Utah congressional delegation,
and then I have a question for the witnesses on this. He said, “ The
inability of insured financial institutions to handle cannabis-related
transactions has forced businesses and governments throughout
the U.S. to resort to cash to settle transactions. This represents an
enormous public safety issue, increasing risk of violent crime,
fraud, and theft.”

So, to the witnesses, I would ask just a yes or no, do each of you
agree with the comments that I read from Treasurer Damschen
that cash-only operations present a public safety risk and a risk of
fraud and theft?

Ms. MA. Yes.

Major FRANKLIN. YES, in all caps.

Ms. Pross. Yes, I do.

Mr. DECKARD. I wholeheartedly agree.

Mr. BARNETTE. Very much so.

Mr. TALcorT. I think engaging in any illegal activity produces
cash, and that produces problems. Your banking system is having
problems because you are engaging in a felony.

Mr. McApAMSs. So I want to quote again from the letter from
Treasurer Damschen. He said, quote, “Providing regulated and in-
sured financial services to cannabis businesses allows law enforce-
ment and specifically the Financial Crimes Enforcement Network,
or FinCEN, with the U.S. Department of Treasury, provides them
the transparency needed to distinguish legal cannabis businesses
from illegal activity.”

So, to the witnesses, I would also ask, do you agree or disagree
that bringing these cash businesses into the regulated financial
syster{r)l would increase transparency for law enforcement commu-
nities?

Ms. MA. Yes.

Major FRANKLIN. I know for a fact that it would, yes.

Ms. Pross. Yes, I do.

Mr. DECKARD. Absolutely.

Mr. BARNETTE. Yes.

Mr. TArLcorT. I think bringing every illegal activity into the
banking system would make it more transparent, so maybe we
should bring the heroin business into the banking system. Maybe
we should bring the illegal betting system into the banking system.
I mean, all of this—this is kind of a fallacious question because ul-
timately the decision has to be made, are we going to have legal
marijuana, or are we going to have illegal marijuana? And right
now, we have illegal marijuana, so any kind of business that in-
volves marijuana is engaged in a felony, and any—I was interested
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earlier to hear about questions directed to my colleague Mr.
Deckard about, gosh, what should happen with respect to banking?
You know, all the people who are on the board of a bank are per-
sonally liable for any activities, any activity with a bank—a felony.

Mr. McADAMS. Thank you. Let me just interrupt right there,
thank you, and reclaim my time. The purpose of this hearing isn’t
about heroin or other illegal industries. This is about medical mari-
juana and the industry which 47 States have legalized to some de-
gree.

Mr. TALCOTT. But the Federal Government hasn'’t.

Mr. McADAMS. That is correct, but my question is would—some-
body was saying earlier today let’s not—the inability to do every-
thing shouldn’t stop—maybe shouldn’t stop us from doing some-
thing that would make the industry safer and create transparency
and help us to ferret out illegal activities that haven’t been made
legal by 47 States.

One last question, and then I will be done, but I would like to
ask maybe Major Franklin—thank you, also, for your service—if
you could or would care to elaborate and provide any insights on
how access to the banking system for these businesses could actu-
ally improve the operations of law enforcement?

Major FRANKLIN. Well, one of the things that we used to do, and
I commanded a number of task forces as you heard in the State of
Maryland, and we had a unit that dealt specifically with financial
research on people we were targeting, businesses we were tar-
geting, and banks were the number one source to go to to check
financial records to get a clear, accurate picture of money trans-
actions where the money was coming from, where it was going to.
In an all-cash environment, for the most part, it is nearly impos-
sible, unless you conduct a search warrant and just happen to luck
out and get some records that are being maintained by your target.
This recommendation here is crucial to law enforcement being able
to do that work.

Chairman MEEKS. The gentleman’s time has expired.

Ms. Ocasio-Cortez, for 5 minutes.

Ms. Ocas10-CORTEZ. Thank you.

I am listening to all of this testimony today, and one of the ques-
tions and the concerns that I have is with respect to the racial
wealth gap. Very often and very frequently we think of racial jus-
tice issues as independent of our financial industry or independent
of financial issues, but that is like saying there are no for-profit
motives in the practice of slavery, in addition to the scaffoldings of
white supremacy. Same goes for Jim Crow, and same goes for our
systems of mass incarceration, which right now 80 percent of peo-
ple kept in Federal prison are Black or Latino, but at the same
time the private for-profit prison industry is a $5 billion valuated
business.

So my question is really about, are we compounding the racial
wealth gap right now based on who is getting the first mover ad-
vantage? And so, according to an industry trade publication, 73
percent of cannabis executives in Colorado and Washington are
male; 81 percent are white. In the State of Massachusetts, just 3.1
percent of the marijuana businesses in the State were owned by
minorities, and just 2.2 percent were owned by women.
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So, Mr. Barnette, one of my questions for you is, first of all, does
this seem kind of in line with your personal experience on the
ground? Is this industry representative of the communities that
have historically borne the greatest brunt of injustice based on the
prohibition of marijuana?

Mr. BARNETTE. Absolutely not.

Ms. OcASIO-CORTEZ. So these industries are in no way looking—
and it doesn’t look like any of the people who are reaping the prof-
its of this are the people who were directly impacted?

Mr. BARNETTE. That is correct.

Ms. OcAs10-CORTEZ. Ms. Pross or Mr. Deckard, one of the ques-
tions that I have is, in your opinion, do you foresee investments
from private equity groups or firms to kind of be funneling into this
industry?

Ms. Pross. We are certainly seeing more interest in that.

Ms. OcasI0-CORTEZ. And so do you foresee—is it possible for a
situation where a private equity group that profited off of for-profit
incarceration could turn around and take that margin, invest it as
a first mover in the cannabis industry while there are still system-
atic barriers for investment from Black and Brown Latinos, par-
ticularly—Black and Brown communities, including Latinos.

Ms. Pross. I think you are raising really valid points, but as a
chief risk officer for a financial institution, my focus is just keeping
my program in compliance and making the streets of Oregon safer.
So I really couldn’t speak to that with any level of expertise.

Ms. Ocasio-CoRTEZ. Of course. Mr. Barnette, do you have any—

Mr. BARNETTE. The answer to your question is yes. I mean, cer-
tainly it is the case that private equity firms who make money in
one sector of our economy can definitely come in and—into this in-
dustry and, because they have tremendous access to wealth and
banks, aren’t necessarily going to say to a $12 billion hedge fund
that, “No, we won’t bank you.” They will turn around and have ac-
cess that the average mom-and-pop Black-owned businesses,
Latino-owned businesses what have you, just won’t be able to actu-
ally surmount some of the same hurdles that they can.

Ms. Ocas10-CORTEZ. And have you experienced or seen any bar-
riers to entry for individuals who were formerly incarcerated, par-
ticularly for nonviolent drug offenses, to enter the cannabis indus-
try?

Mr. BARNETTE. Absolutely. In fact, we work tirelessly here in
Washington, D.C., to get the laws changed to allow people who had
previously been incarcerated or had marijuana-related offenses to
allow them to be able to work in the industry. And you do see a
movement across the industry to try to make that happen, but it
is a challenge.

Ms. OcaAs10-CORTEZ. Great. And so you see really what this looks
like, it is kind of coming to the big picture, that the folks who prof-
ited off of for-profit incarceration get to profit off of the legalization
of marijuana first while the communities most impacted are last in
the door.

Mr. BARNETTE. Absolutely. But I would also say that this par-
ticular Act serves to actually give a valuable tool to winners of li-
censes in that if banks do actually get active, then you do have an
access to capital that you previously didn’t have. And having start-
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ed the second dispensary that I ever owned for under $100,000, it
definitely puts opportunity firmly within reach.

Ms. Ocas10-CORTEZ. Great. And just one last question. So would
you recommend that in us kind of opening this opportunity or
opening this lane that also be paired with kind of affirmative li-
censing laws that prioritize frontline communities and communities
that were most impacted to get those licenses first so that they can
reap the benefits or recoup some segment of costs that they had
beared in the nineties in the war on drugs.

Mr. BARNETTE. Absolutely. There should definitely be social eq-
uity opportunities that allow those hit hardest by the war on drugs
to be first in line to benefit.

Ms. Ocas10-CORTEZ. Thank you very much.

Chairman MEEKS. The gentlelady’s time has expired.

Ms. Wexton, for 5 minutes.

Ms. WEXTON. Thank you, Mr. Chairman.

And thank you to the witnesses for coming and testifying today.

Treasurer Ma, I would ask, what assurances do you have that
your State received the full tax remittances that would have been
due on these cannabis-related businesses?

Ms. MA. In California, we definitely are not collecting all of the
taxes due. So the way we audit these businesses is we will go in,
and we will ask them for their financial statements. And many of
them will say, “We don’t have any; we are all cash.”

And then we proceed by having someone stand outside and
watch how many people go into a dispensary on 3 given days. Then
we assess an amount, maybe $65 on average per person. We send
them a bill for 3 years. We extrapolate back 3 years, add interest
and penalties, and send them the bill. That is the way we audit
these cash businesses in California. It is not efficient. It is not ef-
fective. It is not accurate. So many of these businesses are not pay-
ing their fair share of taxes.

Ms. WEXTON. So it is not a very scientific method of determining
what taxes are due.

Ms. MA. It is not. Without a paper trail, as you know, it is very
hard to audit a cash business.

Ms. WEXTON. Major Franklin, you testified about some of the
dangers to these businesses of being robbed and other crimes tak-
ing place. Do you have statistics that show that marijuana-related
businesses are more likely to be robbed or more in danger than
other businesses in the same geographic areas?

Major FRANKLIN. No, I don’t know of anyone or any source for
that data that is even capable of really collecting that data. And
it is still rather early, but we do know there are plenty of anecdotal
stories that we are able to pick from across this country where this
does occur, even one right here, an attempt right here at Takoma
Wellness in Washington, D.C., where armed people were attempt-
ing to rob that particular dispensary.

Ms. WEXTON. And related to that, what sort of steps do these
dispensaries have to take for security? Are they allowed to have
armed guards or are they prohibited under the marijuana laws?

Major FRANKLIN. For the most part, when this initially started,
there was a lot of confusion there. I don’t know if all of them are,
but many of them do now, but it is very expensive. The security
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measures are enormous from cameras, the personnel, I mean, the
cost. Again, just tracking the possibilities of internal theft, and
then you have to deal with the possibilities of armed people robbing
you and your employees, so it’s quite extensive and expensive.

Ms. WEXTON. Thank you very much.

Ms. Pross, could you please describe briefly what your financial
institution goes through before accepting a cannabis-related busi-
ness and accepting them as a banking client?

Ms. Pross. Of course. We do an extensive—it is a very lengthy
application process where we are getting extensive corporate
records, financial records. We run criminal background checks on
all account signers, so that is anybody who is going to be inter-
acting with the credit union we are running criminal background
checks on. We are validating their licensure with the State of Or-
egon and ensuring that their license is in good standing with the
Oregon Liquor Control Commission, so it is quite an extensive
process to get an account with us.

Ms. WEXTON. And you had testified that there was some large
number of SARs that you filed, the marijuana-related SARs. How
many was that over how long a period of time?

Ms. PRross. In the last 2 years, we filed nearly 3,000 marijuana-
related suspicious activity reports to FinCEN.

Ms. WEXTON. And do you have a breakdown of how many of
those were cannabis limited, cannabis priority, and cannabis termi-
nation SARs?

Ms. ProsS. Unfortunately, under the Bank Secrecy Act, I am pro-
hibited from disclosing details around suspicious activity reports,
but I can tell you out of the 3,000 that we filed, 90 percent were
related to cannabis businesses that we serve.

Ms. WEXTON. Thank you.

Ms. Pross. Of course.

Ms. WEXTON. And, Mr. Barnette, can you explain some or just
tell us a little bit more about some of the challenges that your busi-
ness or other businesses that you are familiar with have faced with
regard to finding commercial leases or purchasing property and
credit card processing with the inability to be clients of commercial
banks?

Mr. BARNETTE. Absolutely. We have had—you know, the problem
not only affects our business, right? We definitely can’t take credit
cards. Our customers have to walk up with cash in their pockets.
That obviously puts them in harm’s way both coming into the dis-
pensary and leaving the dispensary. When we are actually trans-
porting cash and trying to get it offsite so that we aren’t exposed
onsite, we have employees and/or security professionals leaving
with tens of thousands of dollars of cash on their person and mov-
ing it to a safer location and things like that. All of that presents
a huge issue, but then there are certain things that we just don’t
even think about. When you go to recruit talent and you try to
build your business, and you look to try and hire someone, let’s say
maybe as a marketing MBA needing to be paid $150,000 a year,
how do you pay that person $150,000 a year in cash? They can’t
take it to their bank. They are in all kinds of situations if they try
to do so, and it affects your employees. You can’t do business with
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service providers because you can’t pay an architect $75,000 in
cash to do a design so that you can improve your business.

Chairman MEEKS. The gentlelady’s time has expired. Ms.
Pressley, for 5 minutes.

Ms. PRESSLEY. Thank you, Mr. Chairman, and thank you all for
being here. And I want to thank Representative Perlmutter for his
leadership here. I really do see this legislation as being one that
is pro-jobs, pro-small business, pro-equity, and it is really apropos
that we would have this subcommittee hearing today when we had
a Full Committee hearing earlier today on homelessness. And I do
definitely see an intersectionality here. We need more small busi-
nesses that will prioritize hiring locally, hiring veterans, hiring
people of color, hiring women, and ultimately just the broader goal
here, and although this is not the debate for today because we
know that whether or not legalization is good or bad, I am so glad
that this was not a subcommittee hearing about that because that
is a State’s rights issue. But what I would say is that to the
gentleladyfrom New York’s point, and I represent Representative
Clay’s line of questioning and Representative Porter, as well, that
there are these systemic inequities and disparities along racial
lines, many or all of which have been created and perpetuated by
policy. And so this is an opportunity to right the injustices of the
past, but we need equity embedded, and we need the financial in-
dustry to be—and institutions to be nimble as they are with any
other growing industry. And the data supports that the two fastest
growing industries in the country right now are green jobs, clean
energy, and the green rush. And so one of the contributors to home-
lessness is that people are underemployed. And this is an industry
whereby people are fully employed.

So just a couple of my questions, I wanted to know—oh, and then
also this is an industry for those who face barriers to employment,
including those with queries. And so we can’t have a situation
which is what we see playing out where people who have been his-
Eorically locked up are now locked out of a multibillion dollar in-

ustry.

But I wanted to speak about the impact here on small businesses
and on real people. That is the advice we were given in new Mem-
ber orientation, to not forget the plot. The plot here is about the
people, the small business owners.

So, Mr. Barnette, if you could just elaborate a little bit more on
what that burden is for you as a dispensary, as a small business
owner. I am curious if anyone could just share generally speaking
how many employees, how many people are usually employed by
small businesses, and then how many ancillary businesses are we
talking about, and what is that impact?

Mr. BARNETTE. Sure. Right now, in our cultivation operation, we
employ right around nine people. In our dispensary, we employ just
under 14 people. And that is full-time equivalent employees.

Now what we estimate is that, because our growth is impeded
with because we can’t do business with banking that if we could,
we would actually be able to grow our operation within 12 months
to more closely like 16 employees in our cultivation operation and
just approximately 30 people in our dispensary. So you could defi-
nitely—we could definitely see how we end up creating jobs, but
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more or less, right now, when you look at the number of businesses
around us that we spend our money with because we operate in
cash, we spend almost all of our money within a 25-mile radius of
our actual business. That is a tremendous stimulant to the local
economy, and it is a lot of relationships that we end up going to.
I have made the decision in my operations to work with other small
businesses for two reasons. One, they will take our cash.

Ms. PRESSLEY. I'm sorry. I am going to lose my time.

Mr. BARNETTE. I am sorry about that.

Ms. PRESSLEY. No, no. I want to know more, so I am going to fol-
low up with you. So how do you pay your employees, and have any
of them had any problems with their banks as a result of doing
business with you or being employed by you?

Mr. BARNETTE. Right now, we pay our employees in cash. We file
taxes just like we normally would or what have you, and currently
none of them have had problems actually depositing their checks,
but they have had some problems getting things like credit cards
or other things like that.

Ms. PRESSLEY. And how do you pay your bills?

Mr. BARNETTE. The same way.

Ms. PrRESSLEY. Okay. If you want to pick back up on that last
point, oh, it looks like my time is up.

Mr. BARNETTE. What I was saying was, just generally, you know,
that we try to do business with local businesses. One, they will
take our cash. Two, we actually find that we have an opportunity
to radically impact their businesses, as well, and they tend to have
some of our shared values. So their employee base looks a lot like
our employee base, and it tends to be very localized, and so we are
really trying to make an impact on the city. And I think that to
the degree that you can usher in mom-and-pops and small busi-
nesses, minority-owned businesses, you will see more impact in
that space.

Chairman MEEKS. The gentlelady’s time has expired.

Ms. Tlaib, for 5 minutes.

Ms. TLAIB. Thank you so much, Mr. Chairman.

Mr. Barnette, how are you?

Mr. BARNETTE. Hi.

Ms. TrAIB. I know, it is tiring. I am trying to get everybody’s at-
tention. So does the money smell? I am being serious. We are talk-
ing about bags of cash, right?

Mr. BARNETTE. You joke about it. That is actually how—

Ms. TrAIB. No, I heard it is true. The money does smell, correct?

Mr. BARNETTE. That has been the case in some instances, yes.

Ms. TLAIB. So one of the things that is frustrating for me is our
State is probably the latest State that passed what I would call a
ballot measure. Most of these States, it was through a people’s ini-
tiative, people put it on the ballot; they voted for it; they legalized
it. Just like you know it is a democratic process, that is how it was
done, and we are talking about thousands of people. It wasn’t even
close. Like most people want to legalize marijuana. And that is not
the question. The States have spoken. I think you are looking for
obviously support as this legalized form of business now in many
of these States, and the frustration that I have, again, is obviously,
collection of taxes, paying for all the things that I think are so im-
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portant to the American people and I think everyone wants to do
right, but the constant discrimination towards these businesses.

And I am wondering, have you all ever tried to challenge this
through the courts, and this is me, my ACLU hat, thinking to my-
self because you have to be having trouble getting insurance, real
estate. Can you talk a little bit about that?

Mr. BARNETTE. Sure. There are a number of organizations that
have been very active in our space. You have the Drug Policy Alli-
ance. You have the National Cannabis Industry Association. You
have the Marijuana Policy Project. And a whole host of other orga-
nizations that have been active on Capitol Hill trying to address
the needs of the industry and help get these laws changed. Our in-
dustry funds lobbyists to try and make relationships with the prop-
er authorities so that we can tell our stories and we can get our
businesses in.

But also you see a very significant activity at the local level as
we are impressing upon our council members and our State legisla-
tors to try and make sure that they understand the issues because
they have a better voice. When the Treasurer of the State of Cali-
fornia steps up and speaks to Federal legislators, obviously, the
issues that she is dealing with carry a little bit more weight than
perhaps my small business actually can. And so we spend a lot of
time trying to make sure that our local politicians also understand
what we are dealing with and the perils that we are actually fac-
ing. And so we try to encourage all of the cannabis businesses, no
matter where they are, to be just that active. We have definitely
taken that position, but then we are right down the street from you
guys, and so we can spend time on the Hill

Ms. TLAIB. Thank you so much.

And I yield the rest of my time to the chairman.

Chairman MEEKS. The gentlelady yields back.

Mr. Stivers, for 5 minutes.

Mr. STivERs. Thank you, Mr. Chairman.

I want to thank Mr. Perlmutter for his hard work on this, and
I want to say he has been bugging me about this bill for about 5
years. And, finally, I relented, not because I believe that marijuana
should be a recreational drug, but because I live in the world of re-
ality, and I know that there are marijuana-related business out
there, and we can’t endanger them by putting people in a cash-only
business.

So I have a few questions. They are pretty simple. Ms. Ma, you
already stated this, but just a simple yes-or-no question, do you be-
lieve that allowing marijuana related—legal marijuana-related
businesses access to the banking system will make them more
auditable and reduce tax fraud?

Ms. MA. Absolutely, yes.

Mr. STIvERS. Thank you. Major Franklin, you have already indi-
cated this, but do you believe that passing the SAFE Act will make
these marijuana-related businesses safer? I know that my colleague
talks a lot about a Marine Corps member who was working in one
of these businesses who was killed because he was robbed. Do you
believe that giving them access to the banking system and reducing
cash will make them safer?
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Major FRANKLIN. Absolutely, I do. Can I comment quickly on the
fraud issue?

Mr. STIVERS. Quickly, because I don’t have much time.

Major FRANKLIN. So, in the mid-1990s, many people are familiar
with the raid we did on the Baltimore block of the strip clubs down
there. Sunday was their all-cash day, and we were able to, through
our investigation, recoup $3.1 million for the State of Maryland. So
that is that is the kind of fraud—

Mr. STIVERS. As they say, cash is fungible, and it was hard to
find. My guess is, you had to go there on a Sunday?

Major FRANKLIN. No comment.

Mr. STIVERS. Several Sundays.

Thank you. Great levity.

My next few questions are for Mr. Deckard. There is an agri-
culture business that operates in Ohio that does not do direct busi-
ness with marijuana-related businesses that has told me they are
worried about losing their banking relationships because they know
their products are used, sold through other folks by marijuana-re-
lated businesses. I know you don’t do business with any marijuana-
related businesses, but have you heard from anybody in the supply
chain that is worried about losing their banking relationships?

Mr. DECKARD. Yes.

Mr. STIVERS. So I think that is—we are not even talking about
people who are directly in the marijuana-related business now, and
they are worried about losing their banking relationships, and I
have a letter I would like to submit to the record from one of those
businesses, Mr. Chairman.

Chairman MEEKS. Without objection, it is so ordered.

Mr. STIvERS. Thank you, Mr. Chairman. Finally, I also have a
letter from a banking company that does not do business with
marijuana-related businesses, and they do think that there are
some things that need to be changed about this piece of legislation,
and maybe you are the right person to ask this about, Mr. Deckard.
Would you like to see more clarity on making sure that financial
institutions have access to see if these businesses are legitimately
licensed in States? Would that be part of your due diligence?

Mr. DECKARD. I think, as a community banker, the more clarity
we can have, the better.

Mr. STIvERS. Would you like to have more clarity on suspicious
activity reports and when you file them, in fact, both you and Ms.
Pross, would you like more clarity on that?

Mr. DECKARD. I think our anti-money-laundering and BSA regs
and policies are pretty clear on when it is required to do so, so I
don’t see any ambiguity there.

Mr. STivERS. Would you like to have an effective and written
anti-money-laundering policy for these businesses, because that is
what this chief risk officer has asked for, those four things they
would like to see. Maybe you don’t see that, but this chief risk offi-
cer of a bank, I would like to submit that one for the record, also,
Mr. Chairman.

Chairman MEEKS. Without objection, it is so ordered.

Mr. STivERs. Thank you. Do either of you think that there is
some additional clarity we can give to this Act, and my intent is
not to undermine but to improve this Act?
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Ms. ProsS. Sure. I believe that the FinCEN guidance provides
quite a bit of clarity for financial institutions who choose to serve
the industry, so I would not be seeking additional guidance regard-
ing the suspicious activity reports.

Mr. STIVERS. Great. And, Mr. Deckard, one last question because
I have 34 seconds. Can you speak to reputational risk and that
some financial institutions may choose not to provide services even
after the SAFE Act is passed into law?

Mr. DECKARD. As a community banker, we take pride in serving
the communities that we operate in. At my bank, it is right in our
mission statement that we know our customers by name. So it is
a relationship model, not a transaction model. Speaking for the
community banks across the country that may be family-owned, op-
erating in a rural community where there is not competition, we
have to keep in mind the processes that those banks would need
to go through. We are always looking for clarity and, this bill when
you are talking about opening an account or originating a loan, we
go through that process of every legal business within the State of
Washington of getting a copy of the business license, the UBI num-
ber, a copy of their driver’s license and go through the due dili-
gence for every type of business, not just—and it is expanded for
marijuana-related business certainly.

Chairman MEEKS. The gentlemen’s time has expired.

I now recognize Mr. Davidson.

Mr. DAVIDSON. Thank you, Mr. Chairman.

And I thank you all for a long day and an important cause.
Frankly, I view this as a civil liberties issue. We have had some
troubled past in our country on any number of fronts where people
looked askance at someone and said, “You are not going to bank
those people, are you? You are not going to do business with these
people?”

And this is a case where communities all across the country have
decided to legalize something that is, frankly, still sensitive for lots
of people. We have seen it on display in this hearing, a range of
views as to whether it should or shouldn’t be. The reality is, it is.

And our financial institutions are the wrong place to kind of
backdoor relitigate whether it should be legal or not. Frankly, that
is at the core of the issue here when we talk about banking legal
marijuana in the States. States have said it is legal.

There are a number of other fronts, as a couple of my colleagues
alluded to, where there are legal business activities that some peo-
ple object to, whether that is selling firearms or doing payday loans
or you name it. Regulators, at times, have deemed them to have
reputational risk. And we don’t have to look back too far to find
people who thought, well, maybe there is reputational risk be-
cause—“You are not going to bank Jewish people, you are not going
to bank these people with this race or group, you are not going to
bank these people with this religious group, are you?” And I think
we need to move away from that.

Personally, I think it is very important. When we speak about
intersectionality, a lot of that comes together right here. And the
civil liberties are protected when we say, if it is legal in the juris-
diction you are in, then you should be free to do that without some
regulator telling you that you can’t because you are doing it wrong.
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But we also shouldn’t diminish the fact that there are
reputational risks with any business. So the way that a business
is operated, the type of activities that the business engages in could
draw suspicion.

For example, the FinCEN guidance talks about businesses in
this space, the marijuana business, that would maybe market their
products to juveniles.

Ms. Pross, you are familiar with the FinCEN guidance on that?
Hov&; would you apply that type of reputational risk to the situa-
tion?

Ms. Pross. Part of our compliance with the FinCEN guidance is
our cannabis businesses that bank with us, they certify their com-
pliance with the Cole Memo priorities.

And we also work hand-in-hand with the Oregon Liquor Control
Commission to ensure that we are monitoring violations of licenses.
And if we do see a violation like that, we have the choice then to
terminate an account or to file a marijuana priority SAR for a vio-
lation of that nature.

Mr. DAVIDSON. I am glad to hear you mention SARs there be-
cause, frankly, in all the States that it is legal, it is prohibited to
do business in marijuana with juveniles. And, pediatricians will tell
you that there are, frankly, big differences in the impact these
chemicals have on juvenile brain development versus adult brain
function. So, I think it is an important protection.

It is an application of reputational risk that isn’t in violation, in
my mind, of civil liberties. You have a law that says it is legal, and
you also have a law that says it is illegal. And so you are actually
applying the law there.

I think a lot has been said already—it hasn’t been said by every-
one, but there is only one person left. And I want to thank Mr.
Perlmutter for his hard work and, frankly, his openness to continue
to find language that can make this as bipartisan as possible. I
truly believe that if we open it up and get at the core issue of
reputational risk, this can be an enormously bipartisan bill.

I thank the committee and the witnesses for all this work. And
I yield back.

Chairman MEEKS. The gentleman yields back his time.

Mr. Perlmutter, for 5 minutes.

Mr. PERLMUTTER. Thank you.

And I want to thank the witnesses for your stamina, for being
here this long.

Even you, Mr. Talcott, I thank you for being here.

And I just want to say—

Mr. TaLcoTT. Thanks.

Mr. PERLMUTTER. —a couple of things.

For years, we have been trying to address this in one form or an-
other here in the Congress, whether you like marijuana or you
don’t like marijuana, whether you think is has medicinal, beneficial
purposes or you think it causes a psychosis or medical problems.
But, obviously, the people across the country have made a decision
that they want to pursue this. Okay?

We have a problem in the banking system, and this is the bank-
ing committee, this is the Financial Services Committee, and our
job is to try to assist the system so that it can deal with this cash,
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deal with these businesses, help these employees, help these ancil-
lary businesses—the real estate company, the lawyer, the account-
ant, whomever.

And I would say to my friend, Mr. Luetkemeyer, and my friend
Mr. Barr—and they are my friends—for 6 years, we tried to go to
the Judiciary Committee, we tried to have a hearing in this com-
mittee, we tried to have a hearing in the Rules Committee, we
tried to get this in front of the Congress to address these problems.
Not one hearing.

And, instead, we had to go to the Obama Administration, in
which case we got the Cole Memo and we got the FinCEN guidance
almost 5 years, to the day, 5 years ago. The Trump Administration,
under Attorney General Sessions, rescinded the Cole Memo, but
Secretary Mnuchin and the Treasury Department has maintained
the FinCEN guidance.

So it isn’t for lack of trying to try to address this problem.

And is this a perfect solution? No, because we only have jurisdic-
tion over banks and financial services. And that is what is trying
to be addressed in this so that banks and credit unions and other
financial service companies can provide legitimate financial serv-
ices to businesses that are legitimate in one form or another in
their particular State. That is the purpose of the SAFE Banking
Act. And its other purpose is to provide for public safety.

So I would like to read a couple of things and then ask some
questions.

The National Cannabis Industry Association has a lot of, sort of,
testimonials. And I have a number of things to introduce into the
record, including a statement from the Florida Agriculture Com-
mission and a number of letters.

But just a couple of testimonials.

This is from Mandy Tingler: “Our company is all female-founded
and -run. When we are unable to utilize banks to store our money,
it puts us at significant risk for break-in, theft, or being targeted
by attackers. We regularly struggle with large quantities of cash
management. It doesn’t work well for us to carry suitcases full of
cash to our local tax office to pay our taxes. Our businesses are al-
ready forced into less desirable parts of town because of the type
of business we have. This leaves us as sitting ducks to be attacked
or worse for what we have in our possession. Please allow us access
to banking.”

Then, another one is from Sabrina Fendrick of Berkeley Patients
Group. She says, “Regardless of our State compliance, we have
been removed from well over 30 banking institutions so far. We
seek and request to be treated like any other business, with the
rights and privileges that come with being recognized as a legiti-
mate industry.”

Last is sort of the ancillary industry kind of things. It is from—
let’s see if I can find it. There it is. “Eden Labs in Seattle, Wash-
ington, is a 24-year-old botanical extraction and distillation com-
pany that has worked in a multitude of industries, such as biofuels,
flavorings, perfumes, natural products, and liquor, to name a few.
However, because of our work in the cannabis industry, we have
been getting moved from bank to bank to bank.”

And so that is what we are trying to address.
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I am going to ask a safety issue of you, Major Franklin. In your
career, you were, I believe, a narcotics officer. Was it important for
you to be able to track and trace? And would having, sort of, bank-
ing records help you as a law enforcement officer?

Major FRANKLIN. Absolutely. We were always in search of bank-
ing records. We were always getting subpoenas from the local pros-
ecutor’s office to seize those records, to freeze accounts. That was
so important—and still is—to the work that we do, because we
need the evidence when we finally charge the individual to get a
conviction in court, but, again, to also be able to positively track
not just for evidence but also for removing those illegal proceeds
and profits from the hands of these criminal enterprises so they
can’t use that money to start up other criminal enterprises. And,
many times, we will find that tied to things like human trafficking
and other nefarious activities.

So, again, the banking records are just so critical. Trying to do
it with pretty much 100-percent cash—I will say this again—we
really have to luck out when we search warrants in getting com-
puter records or written records, but they are so easy to dispose of
rather quickly, so it is hard to do.

Chairman MEEKS. The gentleman’s time has expired.

Mr. PERLMUTTER. Well, I just want to thank the chairman. And
I want to thank this panel for being here today.

Chairman MEEKS. I, too, want to thank this panel for a long
afternoon but a very productive afternoon. The information that
you have given has been very productive.

This is the first such hearing that we have had on the financial
regulations of banking with cannabis. And I think that the array
of questions that have come from both sides of the aisle has been
very informative also and wide-ranging in talking about, from what
Mr. Clay, Ms. Ocasio-Cortez, and Ms. Pressley have talked about
with reference to some of the injustices that have taken place by
not having banking, to some of the things that Mr. Heck has talked
about in regards to relieving pain for his brother and some life
issues.

And we tried to stick to and make sure that the focus of this
hearing was on the relevant jurisdiction of this committee, which
has oversight over banking and financial service regulations, as in-
dicated by Mr. Perlmutter.

I want to thank Mr. Perlmutter particularly. I thought it was im-
portant that we started and ended with your testimony, because
you have been working long and hard at this and have made the
difference.

I want to also, this being our very first hearing for the 116th
Congress and the first one for the Consumer Protection and Finan-
cial Institutions Subcommittee, I want to thank my ranking mem-
ber for his patience and diligence and cooperation in working on
this together.

So, again, let me thank the witnesses.

Before I close, I think that there were a couple of items that Mr.
Perlmutter wanted to put into the record, so without objection, it
is so ordered.

Also, I know Mr. Lawson had made a request earlier about a let-
ter from Florida. I did not at that time say so ordered, but that is
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from the Florida Department of Agriculture and Consumer Serv-
ices. Without objection, it is also submitted.

The Chair notes that some Members may have additional ques-
tions for these witnesses, which they may wish to submit in writ-
ing. Without objection, the hearing record will remain open for 5
legislative days for Members to submit written questions to these
witnesses and to place their responses in the record. Also, without
objection, Members will have 5 legislative days to submit extra-
neous materials to the Chair for inclusion in the record.

This hearing is now adjourned.

[Whereupon, at 6:40 p.m., the hearing was adjourned.]
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Safe Banking Act Testimony before the Committee on Financial
Services

By

Corey Barnette
Owner, District Growers, LLC & Metropolitan
Wellness Center, Inc

Good afternoon members of the committee. Thanks you for inviting me today to discuss banking
services to the cannabis industry. My name is Corey Barnette and 1 have lived here in
Washington, D.C. since 1999 and currently own District Growers cultivation center and the
Metropolitan Wellness Center dispensary — both licensed in Washington D.C.

The medical cannabis industry in Washington D.C. is incredibly well regulated. There is
mandatory licensing, background checks, financial disclosures, video surveillance, alarm
systems, seed-to-sale tracking, RFID tags, child-resistant packaging, labeling and testing
regulations, and routine random inspections. The same is the case throughout many states. In
essence our businesses are safe, well vetted, and should be a welcomed addition in the efforts to
dismantle cannabis prohibition. However, we are crippled by federal restrictions on banking that
serve to stifle state sanctioned operators while buttressing the illicit markets that regulators are
targeting.

The issue of access to the banking industry is acutely concerning to business owners like me. A
large majority of the country has access to legal medical cannabis and ten states, including
Washington D.C., have legalized cannabis for adult use. However, there is still no federally
approved system for businesses to perform typical duties like pay salaries, service customers
using credit/debit cards, access working capital loans, pay bills via check, etc. The current
system serves to create a public safety disaster, disadvantages small and minority-owned
businesses, hassles both employees and service providers to the industry, makes tax collection
over burdensome, and serves to largely stifle the growth of the industry.

In terms of safety, businesses are often forced to operate as “cash-only”, making the businesses
and their customers incredibly vulnerable to robberies and other threats. Many dispensaries have
hired on-site armed security guards, maintain excessive on-site security infrastructure, and utilize
armored trucks to transport cash. The problem of large cash reserves on site — anywhere -
creates an enormous headache and significant public safety threat.

For the federal government, the current system is a disaster too. Like my firm in the past, many
cannabis businesses bounce from bank to bank - opening accounts only to have them randomly
closed within weeks. As a result, law enforcement and regulators struggle to preserve and ensure
the system is transparent. Payment of federal and state tax is made difficult. Ancillary service
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providers are unable to work with cannabis operators. Many employees have had their bank
accounts closed and are often denied basic services such as mortgages, credit cards, and other
basic personal banking services simply for working in this industry.

It should also be noted that the absence of bank participation hits especially hard to small and
minority owned businesses operators. Mom-and-pop businesses and minority-owned businesses
traditionally look first to bank loans as a method of financing the start and growth of their
operations. Without bank participation, the hurdle to entry is substantially higher. Restrictions
on banking serve to create a barrier to entry that only the wealthy can overcome. In short,
nobody benefits from this system, with the exception of some private security firms and super
wealthy operators.

Fixing the banking issue is a crucial part of fixing the broken system of cannabis prohibition. But
it is far from the only issue we need to resolve. In recent years, I have been involved in numerous
campaigns and spoke on many panels — including here in Congress - about the need to increase
diversity in the cannabis industry. Despite cannabis arrests falling on the backs of people of
color, the vibrant legal industry has often closed the door to these same communities. Congress
should tackle the banking issue, but it should do so in a way that is inclusive of other reforms —
like the need for expungement of criminal records, investments in communities impacted by the
war on drugs, and more. Banking is an important piece of the puzzle, but it is only a small step as
we seek to unwind decades of failed cannabis policy. We must be bold if we are to solve
problems and have the impact that our communities deserve.
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Chairman Meeks, Ranking Member Luetkemeyer, and members of the subcommittee, I am Greg
Deckard, Chairman, President, and CEO of State Bank Northwest in Spokane, Washington. 1
testify today on behalf of the Independent Community Bankers of America and community
banks nationwide, with more than 52,000 locations. | have played an active role in ICBA for
numerous years, having served as chairman of the Policy Development Committee and currently
chairing the Legislative Issues Committee. I am also past chairman of the Community Bankers
of Washington State.

Thank you for the opportunity to testify at today’s hearing titled “Challenges and Solutions:
Access to Banking Services for Cannabis-Related Businesses.” I am pleased to provide the
perspective of thousands of community banks such as mine that operate in states that have
legalized cannabis in various forms and for various purposes.

The current conflict between state and federal law has created a cloud of legal uncertainty for
community banks, inhibited access to the banking system for cannabis-related businesses and
created a serious public safety concern. ICBA urges this committee to consider legislation that
would create a federal safe harbor for banks that offer direct or indirect services to cannabis-
related businesses that comply with state law. The SAFE Banking Act, sponsored by
Representatives Ed Perlmutter, Denny Heck, Steve Stivers, and Warren Davidson would create
such a safe harbor, ICBA supported this legislation in the Jast Congress and plans to support it
again upon reintroduction.

At the outset 1 want to clarify that ICBA’s support for a safe harbor must not be interpreted as
support for legalization of cannabis for medical, therapeutic, or recreational use. We make no
moral or scientific judgments with regard to cannabis use.

State Bank Northwest is a $145 million asset community bank founded in 1902. With 30
employees and three full service branches, we serve urban, suburban, and rural communities in
and around Spokane and Garfield. State Bank Northwest meets the needs of our communities
through small business, agricultural, and consumer banking. Like any community bank, we have
a stake in the economic prosperity and the public safety of our communities: The two go hand in
hand. We are responsible corporate citizens who abide by the laws of our state and our nation -
which is difficult when the two are in conflict. At this time, State Bank Northwest has chosen not
to scrve cannabis-related businesses. As I will clarify in this statement, the legal stakes are
simply too high for me, my board, and my investors to tolerate. We owe it our community to
ensure that our doors remain open.

As you know, Washington and Colorado were the first states in the nation to legalize cannabis
for recrcational use in 2012 though the passage of referenda. Retail sales began in 2014.
Cannabis is now legal for recreational usc in 10 states and the District of Columbia and for
medical use in 33 states. Today, Washington has nearly 500 active. licensed recreational
cannabis retailers, over 1,000 active, licensed producers or growers, and several dozen licensed
cannabis transporters, according to the Washington State Liquor and Cannabis Board.! In
Washington, the cannabis industry is tightly regulated, including tracking from seed to sale and
accounting for literally ever gram of cannabis. A fixed number of licenses arc available for every
category of cannabis business, and cultivation is limited to two million square feet. Security

! https:/ich.wa.gov/
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requirements include 24-hour video surveillance and other measures to prevent theft. Cannabis
businesses are subject to a 37 to 43 percent excise tax, and tax revenues are dedicated 1o health
care and substance abuse education.

Cannabis Banking Too Risky for Overwhelming Majority of Community Banks

While Jegal under state law, every cannabis business licensed in the state of Washington is illegal
under the federal Controlled Substances Act, which puts cannabis in the same category as heroin
and L.SD. As a financial institution, though chartered by the state of Washington, I am regulated,
supervised, and examined by the Federal Deposit Insurance Corporation (FDIC). Other state-
chartered community banks are regulated by the Federal Reserve. Based on long experience with
examiners, bankers fear they will be highly critical of loans to businesses that are illegal under
federal law. An examiner could, for example, reduce the balance sheet value of a sound and
performing Joan, forcing the bank to raise capital, or even pressure the bank to terminate the
relationship.

The memories of Operation Choke Point are still fresh. Even legal, legitimate, long-established
businesses were, and unfortunately remain, subject to examiner coercion, both subtle and direct.
ICBA appreciates the ongoing work of Ranking Member Luctkemeyer and others on this
committee 10 bring an end to Operation Choke Point, just as we now seek your help in creating a
safe harbor for legal cannabis businesses.

Financial Crimes Enforcement Network (FinCEN) guidance (described below) does provide
some assurances that a bank is complying with anti-money laundering rules if it follows the
agency’s heightened Suspicious Activity Report (SAR) guidelines. However, without a statutory
safe harbor, bankers rationally fear that the politics could shift against cannabis in an instant. It is
telling that banks that choose to serve cannabis-related business are required to have an exit plan
to unwind their loans, a requirement that does not exist for any other category of lending.

Cannabis Banking Compliance

Financial institutions that choose to accept the risk of serving cannabis-related businesscs — and
there are only three such banks and three credit unions in the state of Washington — must comply
with FInCEN guidance requiring heightened due diligence and ongoing monitoring consistent
with the priorities of the 2013 Cole Memo. Named for then-Deputy Attorney General James M.
Cole, the Colec Memo reaffirms the Justice Department’s commitment (o enforcing the
Controlled Substances Act, while establishing a sct of priorities for the Department’s use of its
limited investigative and prosecutorial resources. These priorities include preventing distribution
of cannabis to minors, preventing the involvement of a cannabis business with organized crime,
and ensuring that cannabis is not diverted to a stale where it is not legal, among others. In
response to the Cole Memo, FinCEN issued guidance creating three new types of SARs for
cannabis banking: The Cannabis Limited SAR, Cannabis Priority SAR, and Cannabis
Termination SAR, reflecting various degrees of risk of violation of the Cole Memo. FinCEN also
established “red flags™ to guide institutions’ sclection of the appropriate SAR. Essentially, the
bank is appropriated in a law enforcement capacity and charged with ongoing monitoring of the
cannabis-related business. Any lapse or oversight in bank due diligence or monitoring, however
inadvertent, could result in severe penalties.
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The Cole Memo was rescinded by then-Attormey General Jeff Sessions, but the Treasury
Department chose to keep the FinCEN guidance in place.

Cannabis banking compliance goes well beyond compliance associated with other types of
banking relationships. This is appropriate given the nature of the industry and the risks involved,
but compliance expense, in addition to legal uncertainty, is a significant part of the risk calculus
a bank like mine must perform in deciding whether to enter into cannabis banking.

Risk Goes Beyond Direct Cannabis Lending

What I have described so far are the risks and burdens associated with serving direct cannabis
businesses — the licensed producers, processors, and retailers. State Bank Northwest has chosen
not to assume those risks and burdens. What is less well appreciated are the risks and burdens of
serving, or merely monitoring in the course of our due diligence, the numerous indirect cannabis-
related businesses. Ancillary businesses provide specialized products and services for growers,
processors, and retailers of cannabis. These could include anything from specialized fertilizers,
grow lights, marketing, and legal compliance. It could include the owner of a converted
warchouse used for indoor cannabis cultivation or a storefront used for retail sales. As businesses
that derive revenue ultimately attributable to the sale of cannabis, they too are a source of
compliance 1isk to banks.

But even these businesses do not represent the full scope of compliance risk. Consider the
plumbers, electricians, internet service providers, and accountants, all of which offer their
services to the broader public, whose customer base includes cannabis-related businesses. These
businesses are also drawn into the net, as is any business that, knowingly or unknowingly,
derives any revenues from a cannabis business. As a senior official from the Washington State
Department of Financial Institutions recently told me, “banks may not know” that they are
scrving cannabis-related businesses.

In the Inland Northwest, we have a major énergy provider. Naturally, their customers include
cannabis-related businesses. Utilities don’t discriminate in who they serve, For that reason alone,
my bank cannot bank this utility without assuming legal risk and additional compliance burden.
But what about their vendors? How many degrees of separation from cannabis do 1 as a
community banker have to investigate and monitor to ensure compliance with federal law?

The problem extends to consumer lending. Employees of cannabis-related businesses are paid
from the sale of cannabis, illegal proceeds under federal law and technically subject to a superior
federal licn. This means that as a banker I cannot rely on the employee’s salary to underwrite
consumer debt. If T want to make a car loan, for example, I would have to consider outside
collateral, such as home equity.

This may sound like an overabundance of caution and extreme risk aversion, but I can assure you
the risks arc very real and carry potentially catastrophic consequences for community banks,
including assct forfeiture of tainted deposits which could put a bank out of business overnight.
Community bankers are conservative by nature and insist on legal bright lines. This approach has
ensured the survival and prosperity of State Bank Northwest for over a century. I like to describe
my banking model as “vanilla.” Typical among community banks, we take local deposits and we
make local loans.
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If State Bank Northwest were to change its risk calculus and offer services to cannabis-related
businesses, my bank itself would effectively become a cannabis-related business and “'toxic” to
other banks 1 rely on for day-to-day services. It is the natare of our financial system that a bank
exists within a network of other financial institutions. These include credit card processors,
check clearing providers, wire transfer services. correspondent banks, and bankers’ banks,
among others. Since cannabis legalization, many of these critical partners, facing the same legal
conflicts that we face, have refused or threatened to withdraw services from banks that serve
cannabis-related businesses in states where it is legal. At least one prominent bankers” bank in
my region, has flatly refused to work with such banks. The largest armored car services provider
has cancelled contracts with banks that scrve the cannabis industry.

The SAFE Banking Act of 2019

1 hope that I have given you a sense of the full scope of the legal and compliance quagmire faced
by community banks in states that have legalized cannabis. This statement reflects not only my
judgment but a broad consensus of the many bankers I've spoken with in Washington state and
around the country. While a small number of institutions have chosen to assume the risk of
serving cannabis-related businesses, the industry remains cash intensive and a target for armed
robbery. While I am not aware of violent crime statistics specifically associated with cannabis
businesses, intuition, supported by anccdote, tells us that cash businesses are a potentially grave
public safety hazard. This is the most urgent aspect of limited access to banking services for
cannabis-related businesses.

The solution is an cffective, statutory safe harbor such as that cmbodied in the Safe Banking Act.
Among other provisions. the Act would:

& Prohibit federal banking regulators from taking certain actions against a depository
institution that provides financial services to cannabis-related legitimate businesses.
These include threatening or limiting a bank’s deposit insurance, downgrade a loan,
prohibit or discourage the provision of banking services, or take any other prejudicial
action solely because a bank customer is a CRB.

» Provide protection from lability under any federal law for providing financial services to
cannabis-related legitimate businesses and from forfeiture of collateral for loans to such
businesses or to owners of real estate or equipment leased to cannabis-related legitimate
businesses.

e Clarify that the SAFE Act does not impose a new obligation to provide financial services
to cannabis-related legitimate businesses.

e Amend the BSA to require financial institutions to comply with guidance issued by
FinCEN when filing suspicious activity reports (SARs) related to cannabis-related
legitimate businesses.

Public Banking is Not a Viable Solution

Before concluding this statement, I wish to stress that, with an effective safe harbor, America’s
community banks have ample capacity and willingness to serve all facets of the legal cannabis-
related industry, should they choose to.

1 urge this committee not to consider various forms of public banking as a viable solution to the
banking access probiem. The California State Treasurer’s Office, represented on today’s panel,

4
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recently commissioned a study of the feasibility of establishing a state bank in California to serve
the cannabis industry.? That study, conducted by Level 4 Ventures, Inc., a business analytics firm
specializing in cost modeling, was released in December 2018. The study found that such a bank
would not be viable because it would be too costly to capitalize and would not return a profit for
at least 30 years. The study states that: “Our conclusion is that no option for a public bank
focused on the cannabis industry is feasible.”

ICBA concurs with the conclusion of this independent study. It is worth noting that then-
California Treasurer John Chiang, Ms. Ma’s predecessor, had previously suggested the creation
of a public bank, so the report’s conclusions were not predetermined by its sponsorship.
Following the release of the report, Chiang said, “While today’s announcement [on the
infeasibility of providing a California public bank 1o service the cannabis industry] may not fay
out the path some of us had hoped, it did reinforce the inconvenient reality that a definitive
sohation will remain elusive unti} the federal government takes action.”

Beyond the question of viability, community bankers are rightly concerned that once established,
a special purpose cannabis bank would expand beyond its original scope and compete directly
with community banks and other private sector competitors. We’ve seen this time and again with
the creation of limited purpose f{inancial institutions.

Conclusion

Thank you again for convening this hearing and raising the profile of a eritical issue in
Washington state and other states that have legalized cannabis. If a solution is not found, the
problems I have described in this statement will only become more urgent in the coming years.
ICBA hopes to work with this committee to advance the SAFE Banking Act of 2019 to create a
statutory safe harbor so that banks like mine are free to serve the growing cannabis industry,
should we choose to do so, without fear of legal and regulatory repercussion.

F'm happy to answer any questions you may have.
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Distinguished members of the Committee, thank you very much for the opportunity
to present the views of the Law Enforcement Action Partnership {LEAP]) in support
of this legislation.

LEAP’s mission is to unite and mobilize the voice of law enforcement in support of
drug policy and criminal justice reforms that will make communities safer by
focusing law enforcement resources on the greatest threats to public safety,
promoting alternatives to arrest and incarceration, addressing the root causes of
crime, and working toward healing police-community relations.

“LEAP envisions a world in which criminal justice and drug policies keep our
communities safer.” This is a quote directly from our website and that quote is
exactly what this hearing is about. it is about enacting policy that will dramatically
enhance public safety in our communities.

This hearing is not, nor should it be, a hearing about whether we should legalize,
regulate, and control marijuana for adult use. It should be clear to everyone here
that Americans have already decided this issue. In October, Gallup said 66% of
American residents supported legalizing marijuana. More than half of states already
allow marijuana for medical and/or adult-use purposes. A vast majority of
Americans live in a state where marijuana can be purchased legally. This is not a
niche business market; it’s a significant part of our economy.

If Congress respects the rights of the states and the will of the people, as protected
in the Tenth Amendment, then we don't need to debate the legalization of marijuana
or medical marijuana here today. We need to decide how best to protect those
states, given the choices they've democratically enacted. However, I know some
opponents will try to cloud the banking issue with attacks on legalization, so 1 will
quickly address some of these concerns.

LawEnforcementActionPartnership.org

Formerly kaown as Law Enforcement Aga

151 Prohibitien
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Let’s talk about what's happened in Colorado, the first state to legalize marijuana for adult use. A federal study by
the National Survey on Drug Use and Health showed that teen marijuana use decreased after legalization.! The
American Public Health Association determined that "motor vehicle crash fatality rates.. were not statistically
different from those in similar states without recreational marijuana legalization.”? Furthermore, legalization has
resulted in a significant decrease in traffic stops, leading to fewer negative interactions between police and drivers,
potentially limiting dangerous clashes and tensions with people of color.3 And because police didn't have to waste
their time on these stops and could concentrate on real crime, researchers studying Uniform Crime Reports data
{another federal publication} concluded legalization had resulted in greater police clearance rates.* So don’t listen
to Chicken Little. The sky over Colorado did not fall.

Licensed marijuana businesses are legitimate contributors to our economy. It follows that regulated banking,
vendor relations, payroll, and tax payments should be permitted as part of that legitimacy ~ a condition that will
further serve to dismantle the illicit market’s influence in this growing industry and help local economies.

Current conditions, which require all-cash transactions in every aspect of the business encourage tax fraud, add
expensive monitoring and bookkeeping expenses, and - most importantly - leave legitimate businesses vulnerable
to theft, robbery, and the violence that accompany those crimes. The SAFE Banking Act presents us with an
opportunity to greatly assist in stabilizing the industry and enhancing public safety.

As more legitimate businesses are established, opportunities for cash robberies will increase as more grow-
facilities and dispensaries come on line. Securing cash onsite, transporting cash to secure locations, and managing
cash payroll are necessities for these businesses. And criminal entities are quite adept at conducting high-level
reconnaissance of businesses and their security protocols when they know those businesses will have tens of
thousands - or even hundreds of thousands - of dollars on hand.

Although extremely important for business owners and the people they employ, my greatest fear is not the loss
of profits due to theft. It is the potential for serious assaults and death to the people attempting to protect that
cash, or who are merely responsible for it. I fear dispensary employees being at great risk. I fear for the safety of
those transporting the cash, and I fear for the well-being of employees on payday. Two weeks of pay for one
employee can easily exceed a few thousand dollars, That one employee trying to get home safely from work is an
attractive “score” for any criminal, and a very easy target for those who know what to look for. Beyond any
concern for protecting profit, we have a duty to protect the lives of community members working to earn a living.

In 2012, Melinda Haag, the U.S. Attorney for Northern California, said, “Marijuana dispensaries are full of cash,
they are at risk of being robbed, and many of them are.” One example of what can happen: In October 2012, three
people kidnapped the owner of a lucrative dispensary in Qrange County. According to court documents, the
assailants zip-tied the victim, tortured him, and drove him to a patch of desert where they believed he had buried
large sums of money. When the kidnappers couldn’t find it, they burned him with a blowtorch, cut off his penis,
and doused him with bleach before dumping him along the side of a road.

Four of my policing years were spent investigating crimes within Maryland’s Division of Corrections. I've
interviewed hundreds of incarcerated civilians convicted of serious crimes, many of whom were proud to boast
of their criminal activities and strategies. Their strategic thought process is minimal. The easier the target the
better. The bigger the “score” the better. Casing the next target is about finding the softest target, and the current
conditions in this industry have created many soft targets.

We, the police, teach target hardening when we conduct security assessments for business owners. Our advice to
them is not to have large amounts of cash on hand, to make use of credit and debit card services, avoid routine

T https://www.washingtonpost.com/mews /wonk/wp/2017/12/11 /following-marijuana-legalization-teen-drug-use-is-down-
in-colorado/noredirect=on&utm term=.5¢fcd88d0b%
2 https://aiph.aphapublications.org /doi /abs /10.2105/A}PH.2017.303848
3 htps: //www.themarshallproject.org/2017/06 /21 /how-to-cut-down-on-traffic-stops-legalize-pot#, DCruVOAWS
*+ https:/ fjournals.sagepub.com/doi/full/10.1177/1098611118786255
2
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trips to the bank, and to make use of armored car services. This valuable “crime prevention 101" advice is literally
useless to marijuana business owners, making them very attractive soft targets.

I'm not one for fear mongering - what [ testify to here today is rooted in experience and research. Any police
officer who has worked the street, or investigated enough robberies, will testify to the same regarding any
business forced to handle large amounts of cash.

Members of the committee, it is up to you and other members of Congress to act upon this legislation, establishing
access to banking for legitimate marijuana businesses. The safety of thousands of employees, business owners,

security personnel, police officers, and community members is in your hands.

On behalf of myself and the Law Enforcement Action Partnership, I ask that you act swiftly on the SAFE Banking
Act because we know it will enhance public safety within our communities. Thank you for your time.

Singerely, /
ks
ajor Nelll FranKlin, Ret.

Executive'Director
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California State Treasurer Fiona Ma addresses
U.8. House Committee on Financial Services:

House Consumer Protection and Financial Institutions Subcommittee

Wednesday, February 13th, 2019
“Challenges & Solutions: Access to Banking Services
for Cannabis-Related Businesses™

Good afternoon, Chairman Meeks and members of the Committee. Thank you for offering me the

opportunity to speak on a matter of critical importance to California.

My name is Fiona Ma, and | am a licensed CPA who is proud to serve as California’s 34t State
Treasurer. As the State's Banker, $2.3 trillion dollars in transactions move through my office, |
oversee $85 billion in bond debt and manage $92 billion dollars in short term investments for the
State and local governments. In addition, | chair 16 boards, commissions, and authorities that provide
financing for our schools, roads, housing, levees, public facilities, and other crucial infrastructure
projects that better the lives of all Californians, and provide programs that help Californians save
money for costs associated with college, disability, and retirement.

| have served in government since 1995 as a staff to the former California State Senator John Burton
who also served in U.S. Congress. In 2002, | got elected to the San Francisco Board of Supervisors
and moved on to serve as Majority Whip and Speaker pro Tempore in the California State Assembly ~
passing 60 pieces of legislation under 2 Governors and 3 Speakers during the Great Recession from
2006-2012.

In 2014, | was elected to the State Board of Equalization, one of the two principal tax collection

agencies in our state where cannabis dispensaries are supposed to collect and remit sales taxes.
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Duffel bags and sometimes suitcases of cash would arrive quarterly at some of our designated offices
and some business owners had to drive 350 miles to pay their taxes. | asked how much we collected
from the cannabis industry and my agency really didn't know since tax revenues are “commingled”
and deposited with other cash tax payments. | participated in educational tours in Humboldt,
Mendocino, and Trinity Counties in California, also known as the Emerald Triangle - where legal
outdoor harvest can generate up to $474 million annually in revenue. To better educate myself and
my staff around barriers and challenges of the industry, | held public stakeholder meetings around
transportation, track & trace, and banking. Many business owners didn't know the local and state
filing requirements and many didn’t even file income taxes. And we were also concerned with the
public safety surrounding all cash businesses and heard many off-the-record stories. Eventually it
became starkly clear that the "Big Elephant” in the room was lack of banking access.

Additionally, | travelled to Colorado, Washington, and Canada and met with Executives of their
respective tax collection departments to discuss their experience with this emerging industry and
around banking. According to the Colorado Department of Revenue, overall cannabis revenue {from
taxes, licenses & fees) has increased dramatically from approximately $68 million in 2014 to over
$266 million in 2018. Additionally, Washington State has also seen a significant tax collection
increase of $130 million from 2016 to 2017 - when the state collected $319 million in excise taxes
alone. Sales of legal cannabis in Washington have skyrocketed from $259 million in fiscal year 2015
to $1.3 billion in fiscal year 2017 - to put that in perspective that is a 500% growth in just two years.

Now we get o California - With nearly 40 million residents and more than a million medical cannabis
patients, California's market represents about a third of the North American cannabis market. In the
first three-quarters after legalizing adult-use cannabis in November 2016, we collected approximately
$228 million in tax revenue.

The cannabis market in California alone is expected to exceed $5.1 billion in overall revenue in 2020
according to an Arcview Market Research and BDS Analytics report. This same Report highlighted
that the legal cannabis market could triple over the next four years - being worth as much as $32
billion GLOBALLY. The US will fuel a majority of this revenue, and it's critical we accommodate the

magnitude of this economic uptick with access to banking for this new state regulated industry.
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| wanted to give some history on medical cannabis. The first public cannabis dispensary was founded

in San Francisco in 1994 to alleviate nausea and pain to AIDS patients.

Speaking of advocating for patients, we are elected to speak on behalf of our constituents. Additional
problems we don’t commonly think about related to the unbanked cannabis industry is the negative
impact on families when employees are paid in cash because their cannabis employer can’t secure a

payroll system as an unbanked business:

- How is someone supposed to build credit by operating primarily in cash? If they can’t build
credit, how can they buy a car, buy a home to support their family, or even qualify to rent a home or

an apartment?

- Social Security, State and, Federal Income taxes can’t be accurately collected on cash payments
wage statements done manually to employees. This doesn’t allow employees to pay into - or receive -

Social Security benefits.

- The lack of a paper trail for ail-cash businesses can pose as a challenge in meeting financiai
obligations such as paying alimony and child support if an employee chooses to not report their cash

income.

The early adopters of medical cannabis helped pass California’s landmark Prop. 215 in 1996, the first
medicinal cannabis initiative in the U.S.

Fast forward to 2016 and Prop 64: the Adult Usage Marijuana Act also known as California
Marijuana Legalization Initiative which was passed by the California voters with 7.9 million votes
representing 57% of the vote.

Following the passage of Prop 64, my predecessor Treasurer John Chiang invited me to join a
seventeen-member working group made up of members of the cannabis industry, the banking and

financial services sector, state licensing officials and the related tax collecting agencies.
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The group published a report of its findings in November of 2017 concluding that even though there
were some temporary, or adaptation steps the state itself could take to improve the safety of the
public and enable efficient collection of tax and fee revenue, the only truly durable solution was for the

federal government to act.

One of the recommendations of the group suggested that the state explore establishing a state-
backed financial institution devoted exclusively to the cannabis business. That exploration produced
another thoughtful repont, released just six weeks ago, that concluded much the same thing—that the
only effective long-term solution that would produce acceptable results for the financial services
sector was to change federal laws and regulations related to offering basic banking services to this

growing industry.

| recognize that there have been multiple federal congressional proposals to tackle the complex and
multi-faceted issues surrounding this industry. But all have stalled either from lack of broad-based
support or from some measure of over complexity. One particular and promising standout in this
group of proposals is to offer some form of “SAFE HARBOR” to banks engaged with the industry. |
support this approach.

The Committee is undoubtedly aware that cannabis businesses are not alone in struggling to gain
access to banking—even though theirs is the most difficult situation. Any business that handles
significant amounts of currency is also subject to greater scrutiny by the financial services industry for
all of the reasons that are wel!l understood by members of this committee. Large sums of cash are
untraceable and are frequently associated with illicit activities making banks and financial service
providers approach these businesses with a high degree of caution. Even with these barriers, it is
important to note that more than three hundred financial institutions across the U.S have filed
Suspicious Activity Reports associated with cannabis businesses in a recent quarter.

However, the clash between federal law and state law in the cannabis industry presents an especially
difficult problem for states such as California where cannabis use is now legal. Currently, there are 33
states that allow legal medicinai use and 10 states plus the District of Columbia that allow aduit
recreational use. One of the surest ways of bringing a business out of the shadows and collecting
lawfully-imposed taxes is to promote access to the economy’s banking and payments systems.
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Yet, federally regulated banks and financial institutions risk severe penalties if they inadvertently aid

and abet—no matter how remotely—activities that the federal government deems illegal.

The well understood Cole Memorandum offered some sense of comfort to those financial institutions
skilled enough to properly know their customer, apply appropriate due diligence to the business
activities of those customers, and to safeguard their banks as well as the nation’s payment system

from known bad actors who violated the eight basic tenets set forth in that Memo.

Unfortunately, the Cole Memorandum has been rescinded and now these financial institutions are left
without even the most basic safe harbor mechanisms to guide their business decisions.

It is for this reason that | believe that the risk management of these financial service firms has been

transformed into outright risk avoidance by too many institutions and why we need your help.

We supported “The SAFE Banking Act”, originally introduced as H.R. 2215 in 2017, proposed by
Congressman Perimutter. The SAFE Banking Act would provide a “safe harbor” for those federally
regulated or federally insured banks and credit unions wishing to accommodate cannabis businesses
in my state—and the thirty two others—who have approved the use of cannabis in some form or
another, is a necessary step, represents a positive evolution of public policy, and exhibits a common

sense approach to the problems I've described.

To sum, an effective safe harbor mechanism in federal law promotes the safety of the public,
improves the efficiency of collecting the taxes and fees we use to regulate the industry, and does not
allow the banks and credit unions to totally abdicate their responsibilities to know their customers and
avoid illicit money laundering. 1 encourage the committee to consider and approve such a measure.

I would be happy to answer any questions you have and | thank you again for the opportunity to

speak with you today.
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California Department of Tax and Fee Administration hitps://www.cdtfa.ca.gov/news/18-58 htm
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Good afternoon, Chairman Meeks, Ranking Member Luetkemeyer, and Members
of the Subcommittee. Thank you for this opportunity to testify on a very important
issue: ensuring access to mainstream financial services for cannabis businesses that

operate legally under state law.

My name is Rachel Pross. I am the Chief Risk Officer of Maps Credit Union, a
midsized financial cooperative in Salem, Oregon. I am testifying today on behalf of the
Credit Union National Association, the nation’s largest credit union advocacy
organization. CUNA represents both state and federal credit unions and the 115 million

members across the United States that they serve.

Maps Credit Union (*“Maps”) has approximately two hundred and fifty employees
and $750 million in assets. Our credit union was founded in 1935 when a group of
teachers pooled together their scarce resources for the collective, greater good. Today,
Maps has a community charter and serves over 65,000 member-owners in Oregon’s
relatively rural Willamette Valley. Our cooperative has ten branches in addition to a
robust educational outreach program that includes two student-operated branches in

our local high schools.

As a community-focused organization, we have seen and experienced first-hand
the many challenges facing both financial institutions and state-sanctioned cannabis
businesses seeking to operate within the financial mainstream. My testimony will talk
about those challenges, but, before going into great detail, I'd like to start by telling you
a story. Itis the story of how my credit union, Maps Credit Union, has sought to
overcome those challenges since 2014 and has become a part of the solution for the
Willamette Valley communities of Oregon. Our efforts were sparked by the people of the
state of Oregon voting in favor of ballot measure 91 and, as a result, making the use of

cannabis for both recreational and medicinal purposes legal under Oregon law.:

t Cannabis usage for medicinal purposes became legal in the state of Oregon in 1998.
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The Maps Credit Union Approach to Cannabis Banking:

Offering Communities in Oregon a Safe Solution

As a financial cooperative, Maps believes that it is our duty to serve the members
of our community and to listen to the needs of the individuals and businesses who
contribute to that community. Though Maps has no position on whether cannabis
should be legalized federally, we acknowledge that the voters of Oregon have already
spoken on that issue for the people of our state. Accordingly, after extensive research
and risk analysis in 2014, our member-elected, volunteer Board of Directors voted to

serve cannabis businesses for two primary reasons:

(1) to serve the underserved—which speaks to the Credit Union mission and

philosophy as a not-for-profit financial cooperative, and -

(2) to enhance the safety of our community in the Willamette Valley by removing
large amounts of cash from the streets of our cities by ensuring that legal cannabis

businesses operating in the State of Oregon had access to mainstream financial services.

To our knowledge, Maps is the only financial institution in the state of Oregon
that has continuously served the cannabis industry since 2014. And, in the five years
since, our organization has come to provide banking services to five hundred Oregon-
sanctioned cannabis businesses. That makes the cannabis banking program at Maps

one of the largest in the United States.

In terms of safety, statistics show that cash-only businesses increase the risk of
crime. This is especially true in the cannabis industry given the lack of access to
mainstream financial services. A 2015 analysis by the Wharton School of Business
Public Policy Initiative found that, in the absence of being banked, one in every two
cannabis dispensarjes were robbed or burglarized—with the average thief walking away
with anywhere from $20,000 to $50,000 in a single theft. Compare that with the
statistics from our credit union. In 2017 and 2018 aléne, Maps received well over $529
million in cash deposits from cannabis businesses--meaning that five hundred million
dollars in cash was removed from the sidewalks of Oregon’s communities just in the last

two years. That’s millions of dollars that used to be carried around in backpacks and
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shoeboxes by legitimate, legal business owners in the State of Oregon, making them

prime targets for thieves and other criminals.

When Maps’s Board of Directors voted to serve cannabis businesses, they knew it
would be one of the first programs of its kind in the country, and they committed to
fostering the diligent culture of risk management and compliance necessary to do it
properly. Maps’ goal was and is to help set a standard nationwide, enabling other credit

unions to eventually serve the industry with tried-and-true best practices.

The compliance framework Maps utilizes to serve canna-businesses is based on
the U.S. Department of the Treasury’s Financial Crimes Enforcement Network BSA
Expectations Regarding Marijuana-Related Businesses (“FinCEN Guidance™). Though
the February 2014 Cole Memorandum from the Department of Justice (“Cole Memo”)
was rescinded in January of 2018 by Attorney General Sessions, the guidelines of the

Cole Memo remain in place as part of the FinCEN Guidance.

To comply with the FinCEN Guidance, Maps has established a rigorous screening
and compliance protocol and has invested considerably in the robust infrastructure
required to appropriately monitor and maintain these high-risk accounts. We have a
centralized team of dedicated professionals in our cannabis banking program, and the
staffing averages one full time employee for every forty cannabis business accounts. Our
Bank Secrecy Act and Anti-Money Laundering Compliance Program has been reviewed
by both State and Federal financial regulators on multiple occasions, and we also obtain
an independent, external compliance audit of the Program annually. In February 2018,
I had the opportunity to represent Maps as a guest presenter on behalf of the financial
sector at U.S. Attorney Billy Williams’ Oregon Marijuana Summit in Portland. The
subsequently issued enforcement priorities of the Oregon U.S. Attorney also play an

important role in the monitoring of cannabis business account activity at Maps.

As part of Maps’s initial evaluation and ongoing monitoring of cannabis-related
accounts, we collect corporate records, ownership information (including criminal
background checks on all account signers), ongoing financial statements, and day-to-
day account transaction activity. All that information is meticulously scrutinized to

ensure the activity on the accounts is legitimate and, to the best of our knowledge,
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completed in accordance with State laws and the FinCEN Guidance. We work closely
and transparently with our regulators, and we take pride in having a collaborative
relationship with the Oregon Liquor Control Commission to ensure that the cannabis
businesses we serve are operating in compliance with all applicable state licensure
requirements. That information sharing is permissible under Oregon House Bill 4094,
which was signed into law in April 2016 by Oregon Governor Kate Brown. HB 4094
exempts financial institutions that provide financial services to lawful marijuana-related
businesses from any applicable criminal law in the State of Oregon and includes a

provision on information sharing.

Most importantly, in accordance with the FinCEN Guidance, the Credit Union
files quarterly Suspicious Activity Reports (“SARs”) on every cannabis-related business
account in the organization, and we file Currency Transaction Reports (“CTRs”) on
every cash transaction or group of cash transactions aggregating to over $10,000 in one
business day. Also, in accordance with the FinCEN Guidance, the Credit Union
prioritizes SARs with regard to which cannabis accounts are acting in accordance with
State law and any accounts we suspect could possibly be engaged in illegal activities

such as diversion into other states, money laundering, or black-market sales.

To put some numbers around this compliance program, Maps filed over 13,500
individual reports related to cannabis business accounts in 2017 and 2018 alone. For
more context around those numbers, Maps has filed 2,770 Suspicious Activity Reports
since January 1, 2017, and 90.2% of those SARs were directly due to our filing
obligations for cannabis businesses. When filing SARs, Maps provides the names of all
individuals who are involved with the accounts, all account activities broken down by
individual transactions, and a description of that activity. Once a SAR is filed, law
enforcement can request additional supporting documentation related to the reported
activity, giving the government a very broad ability to review the information we have so

diligently collected and retained on the accounts.

Because the cannabis industry is primarily cash-based, these transaction records
would not otherwise be available if financial institutions were not permitted to serve the

industry. We firmly believe that providing banking services to this industry delivers a
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significant benefit to law enforcement, because Maps is essentially providing free,
highly-detailed information at least every quarter on cannabis-related monetary activity
in the State of Oregon. Furthermore, we educate each and every one of our cannabis-
related accountholders about the FinCEN Guidance and the criticality of compliance
and transparency. This ultimately reduces the likelihood of financial crime on their
parts. They want to keep their accounts with us, so they carefully adhere to the

requirements given to them.

As a pressing word of caution, there are numerous unscrupulous players trying to
benefit from the severe shortage of legitimate financial services available to cannabis
businesses, and concerns around criminal prosecution are only feeding those predatory
players’ flames. Cannabis businesses are frequently bombarded with proposals for
payment “solutions” that are unregulated (and therefore not subject to Bank Secrecy Act
compliance), and their “solutions” are often very clearly a form of money laundering,
We have heard of proposals involving everything from cryptocurrency to cashless “chit”
mechanisms to the use of prepaid gift cards—none of which would provide the Federal
government any valuable information on cannabis-related financial activity or the
movement of cannabis within the United States. Credit unions, however, are heavily
regulated and prudently abide by State and Federal guidelines, so we are undoubtedly a

safe and transparent choice for both cannabis businesses and the U.S. government.

With the momentum currently seen across the United States toward the
legalization of cannabis either medicinally or recreationally in many states, there is
deepening interest in the financial sector for serving these businesses. Having been
founded by a group of teachers, it should come as no surprise that Maps is passionate in
our beliefs about the importance of education and advocacy. To that end, I presented
Maps’ cannabis banking program sixteen times naticnwide last year. This collaboration
is part of the DNA in credit unions, and we consider it a privilege and an honor to assist

other credit unions with vetting their own programs.

Even Without Directly Accepting the Cannabis Industry as Clients, Credit
Unions and Banks Operating in States Where Cannabis is Legal Still Risk

Unknowingly Serving Cannabis-related Businesses.
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Indirect connections to marijuana revenues are hard, if not impossible, for
financial institutions to both identify and avoid. The simple reality is that growers and
retailers in the cannabis industry do not operate in a vacuum. Instead, like almost every
other business, the industry is dependent upon any number of vendors and suppliers to
function. These are everyday businesses like the printing company that makes a
business card, the office supply company that fulfills order for pens and copy paper, the
housekeeping crew or landlord that cleans or rents office or retail space, and even the
utility company that provides that office/retail space or growing location with water or
electricity. Under the existing status quo, a credit union that does business with any one
of these indirectly affiliated entities could unknowingly risk violating the federal
Controlled Substance Act, USA Patriot Act, Bank Secrecy Act, and/or the Racketeer

Influenced and Corrupt Organizations Act, among other federal statutes.

Yet, as a bipartisan group of Senators noted in a 2016 letter to FinCEN, “[lJocking
Lawyers, landlords, plumbers, electricians, security companies, and the like out of the
nation’s banking and finance systems serves no one’s interests.”2 The current rift
between federal and state law has left credit unions and other financial institutions
trapped in a scenario where their mission to serve the financial needs of their local
communities is directly pitted against the inability to have perfect information regarding

every indirect business activity and the threat of federal enforcement action.

Without banking services, cannabis businesses and the businesses indirectly
related to them are less able to obey the law, pay taxes, and follow state regulations. The
public safety risks posed by these businesses are easily mitigated through access to
mainstream banking service providers and keeping the cash off the streets. Thisis a

critically important public service.

Congress Should Grant Financial Institutions That Serve State-Sanctioned
Cannabis or Cannabis-Related Businesses a Safe Harbor from Criminal

Prosecution for Providing Banking Services.

2 2016 Senate Letter to FinCEN requesting guidance on ancillary businesses (12/14/16), available at
https://www. warren.senate.gov/files/documents/12-14-16 St FinCEN_Indirect Businesses.pdf {last accessed
02/08/19).
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In the absence of a federal law providing explicit legal clearance for financial
institutions to provide banking services to the Cannabis industry, it is highly likely that
many of these businesses will be forced to continue operating outside of the financial
mainstream. That outcome increases the potential of lost tax revenue, increases the
likelihood of criminal thefts in our communities, and deprives both state and federal law
enforcement with important information about cannabis activity. We need Congress to
resolve the risk financial institutions face by providing a safe harbor for credit unions
and banks serving state-sanctioned cannabis businesses. That’s why both Maps and the
Credit Union National Association support legislation like “The SAFE Banking Act,”
previously sponsored by Representative Perlmutter as H.R. 2215 in the House and
Senator Merkley as S. 1152 in the Senate during.the 115% Congress.

If enacted, the SAFE Banking Act would offer narrowly targeted federal
protections for credit unions and other financial institutions accepting deposits from,
extending credit or providing payment services to an individual or business engaged in
marijuana related commerce in states where such activity is legal with a safe harbor, so
long as they are compliant with all other applicable laws and regulations. Furthermore,
the SAFE Banking legislation provides safe harbor to eredit unions and their employees
who are not aware if their members or customers are involved in this business. We

believe that this is a reasonable and sound approach.
Conclusion

Credit unions do not have a position on the federal legalization of cannabis. The
simple fact of the matter, however, is that many credit unions operate in states and
communities that have made cannabis usage or growth legal for medicinal and/or
recreational purposes. We strongly believe that financial institutions should be
permitted to lawfully serve businesses that engage in activities that are authorized under
their state laws, even when such activity may be inconsistent with federal law. For that

reason, credit unions will continue to support the SAFE Banking Act.

On behalf of America’s credit unions and their 115 million members, we urge both

Congress and the Administration to work towards turning this legislation into the law
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and providing financial institutions with the certainty needed to better serve our

communities.

Thank you for the opportunity to testify today. I am happy to answer any

questions the subcommittee members may have.
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The House Financial Services Comumittee
Subcommittee on Financial Institution and Consumer Credit

of the
United States House of Representatives
February 13, 2019
Chairman Meeks and Ranking Member Luetkemeyer and members of the
Subcommittee, thank you for the opportunity to testify on the “Secure And Fair Enforcement

Banking Act of 2019” or the “SAFE Banking Act of 2019.”

My name is Jonathan Talcott, Chairman of Smart Approaches to Marijuana, Inc.
(“SAM, Inc.”), a 501(c)(3), non-partisan organization co-founded by former Congressman
Patrick J. Kennedy, Senior Editor of The Atlantic David Frum, and former Obama
Administration Senior Drug Policy Advisor Kevin A. Sabet, PhD. The mission of SAM is to
educate citizens on the science of marijuana and to promote health-first, smart policies and
attitudes that decrease marijuana use and its consequences. I am also an attorney at Nelson
Mullins Riley & Scarborough LLP where I am co-chairman of the Securities Practice Group
and have worked with the community banking industry for thirty years. I previously served as

a banking regulator in the Office of Thrift Supervision, as well as having worked for the

Page 1 of 10
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banking industry as a banker for J.P. Morgan & Company, Inc. Iam here to speak on behalf

of myself and on behalf of SAM, Inc., not on behalf of my law firm.

1 am here to testify against the adoption of the SAFE Banking Act of 2019. Ironically,
no name could be less appropriate for this legisiation. Not only is the SAFE Banking Act of
2019 a smokescreen to hasten the legalization of marijuana, but without a change to the
Controlled Substances Act (“CSA™), changes proposed by the legislation will not be effective
and will have some unintended consequences. This bill should be opposed and marijuana
should remain illegal. We believe no one should have the rest of their life ruined simply
because they got caught with a joint, but there are ways to make needed changes to the
criminal justice system without fully legalizing and commercializing marijuana. When it comes
to researching new medicines derived from the marijuana plant, SAM is in strong support of

reducing the barriers to legitimate research.

SAM, Inc. is funded by donations from individuals, concerned citizens, mothers and
fathers, and sisters and brothers of people who have seen firsthand the problems caused by
marijuana or who wish to educate the public about its dangers. In the last twenty-five years
vast amounts of false information about marijuana have been spread across the United States in
an effort to achieve legalization and, more importantly for the people involved,
commercialization. I would note that I am the only non-government witness you will hear

from today who is not paid to be here and who stands to make no money from this position.

The first issue with the proposed legislation is that it does not actually protect
community banks or credit unions. Under the Money Laundering Control Act of 1986

(“MLCA"), banks are prohibited from providing financial services to businesses that are

Page 2 of 10
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engaged in illicit activities. These provisions are enforced, in part, through the Bank Secrecy
Act (“BSA”). While the SAFE Act purports to provide a safe harbor under the MLCA and
BSA to banks serving the marijuana industry, these proposals will have no practical effect
because the use, possession and distribution of marijuana remains illegal at the federal level

under the CSA.

The CSA was passed in 1970 and makes it unlawful to use or possess or distribute any
controlled substance, except as authorized by the Act. In addition, abetting such activity is a
federal crime. Marijuana is considered a Schedule I controlled substance and, as such,
manufacturing, distributing, dispensing, or possessing marijuana is a criminal offence. The
CSA is a federal law which generally preempts all state laws intended to govern the marijuana
industry. As a result, all activity in the marijuana industry continues to remain illegal under

federal law.

The MLCA prevents banks from engaging in financial transactions involving criminal
proceeds. In particular, banks may be liable if they engage in activities involving proceeds of
a “specified unlawful activity” with the “intent to promote the carrying on of such specified
unlawful activity” among other things. Because cultivating, distributing and using marijuana
are unlawful activities under the CSA, providing bapking services to participants in the state-

approved marijuana industry could result in liability under the MLCA.

MLCA requirements applicable to banks are set forth in the BSA and other related
legislation. Under the BSA banks are required to monitor customers transactions and make

various reports of suspicious activities.

Page 3 of 10
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Finally, through the Financial Crimes And Enforcement Network (“FinCEN”), the
Bureau of the Department of Treasury administers and enforces the BSA and the Department

of Justice (“DQJ”) may bring criminal actions against the banks under the BSA.

FinCEN has issued guidance for banks interested in providing services to the marijuana
industry. Separately, the DOJ issued the Cole Memo which provides guidance to prosecutors
about enforcement of federal law in connection with medical marijuana and other state-

sanctioned marijuana-related activities.

While a thorough analysis of the laws affecting the marijuana industry and banks
atternpting to serve that industry is beyond the scope of this testimony, a few specific facts

should be noted.

The Cole Memo, which has since been rescinded by Attorney General Jeff Sessions, is
not controlling law. The FinCEN guidance does not protect financial institutions from criminal
prosecution under the BSA and the MLCA addresses money laundering but does not address

the question of criminal violations under the CSA.

The proposed SAFE Act attempts to provide a safe harbor for banks serving certain
marijuana businesses. This safe harbor will aid banks only insofar as it permits them to assist
the marijuana industry without fear of prosecution under the MLCA or fear becoming the
subject of an enforcement action by FinCEN or other bank regulatory agencies. The Safe Act
does nothing to address the illegal nature of all marijuana-related activities under the CSA or

the threat of prosecution by the DOJ.
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In addition, the SAFE Act would introduce existing criminal elements into the banking
system. Contrary to the promises of legalization, the black market hasn’t gone away in
legalized states. Many unlicensed operators have store-fronts, delivery services, and even pay
for Internet advertising. It is not far-fetched to think they would also apply for bank accounts

were they given the opportunity.

In Oregon, 70% of transactions' were found to be on the black market several years
after legalization, trafficked to 37 states”. California pot growers admit to growing five to
twelve times the amount of marijuana compared to what the whole state consumed™. The rest

was shipped out of state. These organized crime networks are not small enterprises”.

A detailed exposé on Rocky Mountain PBS revealed the growth of the black market in
Colorado following legalization®. Former Colorado Governor John Hickenlooper said, “We
thought that the black market would disappear. Evidently it contracted and then began to
expand again, and that's counter-intuitive, right? It is not what you would expect.” Colorado’s
former U.S. attorney Bob Troyer, who was an Obama Administration appointee, observed,
“The thing that nobody predicted [was that] normalization, commercialization, would be a

magnet for international black market activity.”

In California, Mexican drug cartels are propping up black market marijuana farms all
across Northern California, devastating the environment by stealing water and contaminating
large areas with pesticides that kill endangered wildlife and harm humans”. Earlier this week,
California Governor Gavin Newsom said, “We’re seeing a lot more cartel activity” and “the

i3

issue of environmental degradation persists."
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We should also watch closely to what’s happening with our neighbor to the north.
Access to banking in Canada has allowed offshore firms to invest™, some with ties to
organized crime™®. We shouldn’t repeat Canada’s mistake. Andrew Lelling, the US Attorney
for Massachusetts, warns, “...marijuana trafﬁcking whether done legally under state law or not
can be a source of revenue for organized crime. It can be pursued ilIegaﬁy out of state and the

X

drugs moved into state.

In regard to public health and safety, the marijuana sold today in pot shops is orders of
magnitude more potent than anything available at any point in history. Extracts that have been
declared “legal” under state law can go up to 99% purity for the active ingredient THC,
earning nicknames like “green crack,” “wax,” and “shatter.” Even one of the most prominent
voices to legalize marijuana in Colorado, Dr. Rav Ivker, now believes that these substances
should be completely banned”. The Netherlands moved to classify anything over 15% THC as

a hard drug®. This is not your daddy’s Woodstock weed.

This new, high potency pot is having devastating effects on the mental health of our
young people. Malcom Gladwell, the author of Tipping Point, recently penned a cover story
for The New Yorker magazine, asking “Is Marijuana As Safe As We Think?” The answer was
a resounding no. The National Academies of Science conducted a comprehensive review of
thousands of studies of the effects of marijuana on the brain and came to the conclusion that
there were significant links with serious mental illnesses, including psychosis, schizophrenia,
and suicidal ideation. More frequent use was linked with stronger negative effects.™ That is

why every major medical society has opposed the legalization of marijuana.™
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Based on the National Academies report and many newer studies, former New York

Times reporter and best-selling author Alex Berensen wrote a critically important work called
Tell Your Children: The Link Between Marijuana, Mental lilness and Violence. He has
presented the data on which psychiatrists have been sounding the alarm to a popular audience,
and you only need to look at the marijuana industry’s overreaction to realize that he has
touched a very sensitive nerve. Marijuana causes psychosis and psychosis causes violence; this
is a simple equation. Statistically speaking, marijuana users are about six times more likely to
become psychotic or have psychotic episodes.™ The marijuana industry is sitting on a ticking
time bomb of product liability, and they may soon face a reckoning that will make the Tobacco

settlements look small by comparison.

From Tell Your Children™:

“The first four states that legalized marijuana for recreational use (Alaska, Colorado,
Oregon and Washington) have seen rates of murder and aggravated assault increase
much faster than the United States rates as a whole since legalization. The gap has

increased every year.” (152)

“Uruguay, the first country to legalize recreational marijuana sales, saw its murder rate
increase sixty-four percent year-over-year from 2017 to 2018. This is not a

coincidence.” (185)

Finally, contrary to assertions by the marijuana industry, marijuana legalization has a
direct correlation with overdose deaths from opioids since 2005. The rate of people dying

from opioid overdose in the United States and Canada where marijuana has slowly been
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legalized have increased dramatically, In the United Kingdom, where marijuana use has been
declining, the number of opioid deaths has been declining dramatically. Americans are dying

from overdoses at a rate of three times that of the United Kingdom.™*

If all of this sounds disturbingly familiar, it’s becanse in our recent history, we still
remember the Big Tobacco executives testifying in a room similar to this: “Do you believe
nicotine is not addictive?” One by one, they replied, “I believe nicotine is not addictive.” “I
believe nicotine is not addictive.” “I believe nicotine is not addictive.” I believe the scene
would look very similar today if you lined up the top executives of the marijuana industry. Of
course, you would now get some of those same tobacco executives showing up to testify with
Altria’s (formerly Philip Morris) investment of $1.8 billion into the medical and recreational
marijuana industry in Canada®®, That is what happens when you federally legalize marijuana.
Surely you are not 5o naive to think that won’t happen here? And I cannot neglect to mention
that the CEO of Purdue Pharma, the very man who oversaw the rollout and deceptive

marketing plan for OxyContin, left that company to lead a marijuana company. ™

There is much more that could be said about the public health impact of the marijuana
industry, when it comes to the doubling of roadway fatalities due to marijuana impairment in
Colorado™ and Washington State™, the increased number of hospital emergency room visits
from overdose and marijuana-induced psychosis™, the increased number of teens and children
hospitalized for accidental ingestion of a pot gummy™® (which Washington State almost
banned“" until the industry promised to be better about regulating itself™"), and the rising
impact to mental health. The public health costs of our legal drugs, alcohol and tobacco, are

ten times the amount of revenue raised through taxes. A similar marijuana banking
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amendment failed last year in the House Appropriations Committee, and one of the arguments
against came from a Congressman in a legalized state: he wanted to know why he should give
the marijnana industry this great benefit of access to capital markets and institutional investors
when we aren’t even collecting any revenue to cover the collateral costs of their product.
Already in Colorado, a very limited set of short-term costs exceeds the amount of tax revenue
by 4.5 times.™* The long-term costs of increased marijuana use could eventually exceed those

of tobacco and alcohol.

In conclusion, I urge you to reject this bill. The SAFE Act does not accomplish its
intended purpose, and this is the wrong committee to have a debate over whether marijuana
should be legal. If those who want to see marijuana legalized, commercialized, advertised,
and promoted are successful in legalizing marijuana at the federal level, the SAFE Act is
superfluous. If they are not, the SAFE Act is still superfluous. The people and businesses
Who deposit the proceeds from the sales of high potency marijuana, concentrates, and gummies
will still be violating the Controlled Substances Act. That is no small matter, and it is very
disturbing to me that those businesses would be willing to take that risk and overlook its

implications in order to service an industry that is so harmful to public health,

The legislation as written would not have its intended effect. Most importantly, it is a
backdoor means to accomplish full federal legalization. Full federal legalization is a tragedy
that will bring in more drugged driving deaths, opioid use, and psychosis and violent crime. I

ask that you not pass this UN-SAFE Banking Act.

Thank you.
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= https://www.seattletimes.com/seattle-news/marijuana/washington-cannabis-regulators-approve-new-edibles-
rules-avoid-candy-ban/

=4 See htip://www.cou.edu/centennial/policy-briefs/marijuana-costs/
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Chairman Meeks, Ranking Member Luetkemeyer and Members of the Subcommittee, the
American Bankers Association (ABA) is pleased to submit this statement for the record on the
challenges of banking cannabis-related businesses and to share our views on the recently released
discussion draft of the SAFE Banking Act. The ABA is the voice of the nation’s $17 trillion banking
industry, which is composed of small, mid-size, regional and large banks that together employ more

than 2 million people, safeguard $13 trillion in deposits and extend more than $9 trillion in loans.

Since 1996, beginning with California, voters across the country have determined that it is
appropriate to allow thelr citizens to use cannébis for medical purposes and, since 2012, for adult use.
Despite that, current federal law prevents banks from safely banking these businesses. Leaving this
industry unbanked is no longer a viable option — thirty-three states covering 68 percent of the
nation’s population have now legalized cannabis for medical or adult-use and that number is only

expected to grow.

ABA does not take a position on the legalization of cannabis. However, our member banks
find themselves in a difficult situation due to the conflict between state and federal law, with local

communities encouraging them to bank cannabis businesses and federal law banning it.

Since these businesses find it difficult to access banking services, many operate on an all-
cash basts. These stockpiles of cash become attractive targets for armed robbers; just last month,

someone was shot inside a cannabis dispensary in East Los Angeles. Operating on an ali-cash basis
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also means that these businesses often remit payments for taxes and licensing fees to the states in
cash while the states would prefer to use more modern payment methods. Moreover, operating on an
all-cash basis means that there are no paper trails for auditors to follow. To address these problems,
ABA supports a banking-specific solution that would address the reality of the current marketplace

and allow banks to serve cannabis-related businesses in states where the activity is legal.
Critically, that solution must come from Congress.

The Controlled Substances Act (21 U.S.C. §801 et seq.) classifies cannabis as an illegal drug
and prohibits its use for any purpose. For banks, that means that all proceeds generated by a
cannabis-related business, even when it is operating in compliance with state law, are unlawful
proceeds under federal law, and so any attempt to conduct a financial fransaction with that money
(including simply accepting a deposit) is considered money-laundering. All banks, whether state or
federally chartered, are subject to federal anti-money laundering laws. And, all banks must have

access to the federal payment system to operate, which is under the purview of federal authority.

Currently, the only direction available to financial institutions in connection with cannabis-
related accounts comes from guidance issued by the Financial Crimes Enforcement Network in 2014.
That guidance, which references a now rescinded memorandum from the U.S. Department of Justice
(the “Cole Memo™), describes how financial institutions can report cannabis-related business activity
consistent with their Bank Secrecy Act obligations. It does not create a safe harbor or otherwise
modify federal law to protect banks from criminal and civil liability for money laundering. The
FinCEN guidance is designed to help banks report suspicious activity that is legal under state law but
illegal under federal law. While banks often turn to the federal banking regulators for guidance, the
federal banking agencies have not taken an official position, constrained by the restrictions of federal
law. In fact, no federal banking regulator has the authority to advise the financial institutions that
they supervise on how to break federal money laundering statutes, or absolve them from the potential

consequences of doing so.

Although a small number of financial institutions have weighed the prevailing climate of
non-enforcement and have decided to shoulder the risk in order to serve the needs of their

communities, the majority of financial institutions will not take the legal, regulatory, or reputational

8]
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risk associated with banking cannabis-related businesses without congressional action. As a result,

state-legal businesses are excluded from the mainstream financial system.

The problems, though, are not limited to those businesses which have direct contact with the
marijuana plant, such as growers and dispensaries. The impact of the divide between state and federal
law extends to any person or business that derives revenue from a cannabis firm — including real
estate owners, security firms, utilities, vendors and employees of cannabis businesses. In a recent
survey of ABA member banks, 75% of respondents reported having to close an existing account,
terminate a banking relationship or turn away a potential customer because of the customer’s
association with cannabis. Many of the examples provided by our members are related to customers
with indirect connections to the cannabis industry — such as small businesses and entrepreneurs who
lease space or sell their goods and services to dispensaries or growers. As the legal state-cannabis
industry continues to grow, the indirect connections to cannabis revenues will also continue to
expand. Without a change to federal law, that entire portion of economic activity in legal cannabis

states will continue to be marginalized from the banking system.

Cannabis businesses will be safer and better regulated if they are permitted to use the banking
system, which would increase the transparency and accountability of the industry and better protect
our cornmunities. Offering deposit and payroll services would help reduce the amount of cash being
held on-hand, which would in turn reduce the risk of theft and violent crime. Moving proceeds of
cannabis businesses into banks would also strengthen the ability of state and federal government to
detect suspicious activity and ensure compliance with tax laws. Simply excluding legal state
cannabis activity from the banking sector has not prevented the growth and spread of this industry,
but providing access to the banking system could help facilitate public safety, streamline tax
payments, and enable effective oversight in the states where voters have chosen to embrace cannabis

legalization.

As released, the discussion draft of the SAFE Banking Act would be an important first step
toward enabling financial services for cannabis-related businesses. The bill specifies that proceeds
from a legitimate cannabis business would not be considered unlawful under federal money
laundering statutes or any other federal law, which is necessary to allow services to cannabis
businesses as well as any ancillary businesses that derive some portion of their income from cannabis

businesses. The bill would also direct FIinCEN, and the federal banking regulators through the
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FFIEC, to issue guidance and exam procedures. Explicit, consistent direction from federal financial
regulators will provide needed clarity for banks and help them to better evaluate the risks and
supervisory expectations for cannabis-related customers. The SAFE Banking Act is not a cure all for
the cannabis banking challenge, and many financial institutions will undoubtedly decide that the
industry is still too high risk for their bank. Nevertheless, the bill will give some added clarity and
legal protection for banks that choose to directly or indirectly do business with cannabis-related

businesses.

We thank you for holding today’s hearing and advancing the important discussion about
banking cannabis-related businesses. If these businesses are to be brought into the mainstream
financial sector, Congress must provide a path for that to happen. We urge the House Financial
Services Committee to consider Representatives Perlmutter, Heck, Stivers and Davidson’s bipartisan
SAFE Banking Act, which will improve the ability of banks to meet the needs of their local

communities.
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Kevin Murphy, Chairman and CEO
Acreage Holdings

My name is Kevin Murphy and I am the CEO of Acreage Holdings. I respectfully submit the
following testimony to this Subcommittee in support of advancing financial services reform to
reconcile current federal policies with the 46 states' that have enacted laws to regulate and
legalize cannabis. Current policies must be updated to align with an industry that has rapidly
become the fastest growing in the US and which has the potential to produce historic economic

growth and job creation.

Acreage Holdings (“Acreage™) is the largest vertically integrated, multi-state owner of cannabis
licenses and assets in the US with business interests in 19 states. Having entered the cannabis
market in 2011, Acreage now employs more than 300 individuals across the US and serves a
population of consumers and patients representing more than 172 million Americans. Acreage
will expand its dispensary operations from 19 at the end of 2018 to 55 by the end of 2019.

Based on Acreage’s growing national footprint, we are uniquely positioned to convey to the

! A total of 33 states, the District of Columbia, Guam and Puerto Rico have approved a comprehensive public medical cannabis
programs. A total of 10 states have approved adult consumption or recreational use laws. A total of 13 states have enacted laws
regulated some form of cannabis, including consumption of "low THC, high cannabidiol (CBD)" products for medical reasons in
limited situations or as a legal defense.

See hitp://fwww nieslh. org/research/health/state-medical-marijuana-faws.aspx
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Members of this Committee, the economic gains to be realized by reconciling the glaring
discrepancies between current federal banking laws and the reality of both the US and global

cannabis economy. These gains include:

1. Reclaim the “first mover” competitive advantage for US jobs and the US economy;

2. Improve transparency of tax revenue collection so as not to forego significant new tax
revenue; and

3. Decrease the number of vielations of money laundering activity, and improve oversight
in the AML/KYC regulations.

1. Reclaim the “first mover” advantage for US jobs and the US economy

Current US policy denies cannabis companies access to capital markets. Therefore, when these
companies need to raise capital, they are left to rely on foreign financial markets to fuel their
growth, which results in a lost opportunity for the US economy and for the growth and job

creation that would otherwise be captured as a benefit to our country.

Although Acreage has created a significant number of jobs - and has made economic investments
across the country - our company nevertheless remains disadvantaged among global cannabis
companies because we have not been permitted to participate in capital markets within our own
country. Access to these markets would improve Acreage’s profitability and our ability to

reinvest in the US.

In addition, current policy has the cffect of barring US investors from domestic opportunities. As
US capital markets are permitted to infuse US dollars in non-US cannabis companies, this has
the effect of exporting jobs, exporting dollars and exporting an economy that the US could and
should be leading. In 2018, New Frontier Data estimates that there were 259,000 people working
full-time in the legal cannabis industry in the US - a nearly 30% increase from the previous year
- and that such jobs are expected to increase to 659,000 by 20252 As an industry leader in this

economy, Acreage’s eligibility to participate in US capital markets would add significant

* New Frontier Data/2019 Global Cannabis Outlook/January 2019
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momentum - and an even more rapid upward trajectory for job growth - if domestic capital

markets were open to the regulated cannabis market.

Thus, as long as the US Congress delays updates to the existing financial regulations, the current
policies unnecessarily give other countries and their financial markets the “first mover”
advantage. Only by addressing these outdated federal banking policies will the US be able to

continue to lead with innovation and economic excellence.

2. Improve transparency in the collection of tax revenue

In addition to exporting jobs and relinquishing market share for this thriving economic
opportunity, Congress’ failure to avail industry stakeholders of banking and financial services
harms not only lawful, licensed and regulated US businesses and entrepreneurs, but it also
deprives the federal government itself by leaving millions of tax dollars uncollected. Although
this Committee is not charged with addressing the inequitable tax treatment which significantly
stifles cannabis industry market valuations, the current cannabis banking policy impacts US

Treasury revenues.

In 2019, the rcgulated cannabis market will generate approximately $12.9 billion in sales. While
a segment of cannabis industry stakeholders does have access to fundamental banking services,
an estimated 70% of this market operates in unbanked cash. When unbanked cash is rnof tracked

and not traced, we know that it is also likely not taxed at its full value.

According to New Frontier Data, in 2018, the cstimated total federal tax revenue raised by
cannabis businesses was $2.7 billion, with an estimated for increase to $6.9 billion by 2025.
Even with the the most conservative estimate, leaving even a nominal percentage of tax dollars
against a multi-billion dollar tax base is wholly unnecessary, especially if this regulated industry

had access to banking.
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3. Decrease number of vielations of money laundering activity, improve oversight in
the AML/KYC regulations, and protect public safety.

Enacting the safe harbor language in the SAFE Banking Act would provide banking access for
the cannabis industry and reduce money laundering. This much needed update to the current
federal policy for banking as it relates to the cannabis industry would improve efficiency and

effectiveness for combatting money laundering activity.

More than 486 banks filed SARS as reported by FinCEN as of the end of 2018. However, given
estimate that less than half of the businesses in the regulated cannabis industry have access to
banking, regulators are unable to extend the appropriate level of financial oversight for this
industry.®> Banking access for regulated and licensed cannabis stakeholders would place banks
and credit unions in the position to assist law enforcement by distinguishing between compliant

financial activity and illicit financial activity.

Arguments against the proposed Safe Harbor language fail to appreciate that this exception does
not create statutory “carte blanche” defense for proceeds from cannabis banking. Further,
adopting the proposed Safe Harbor language in the SAFE Banking Act is restricted to
cstablishing the safe harbor from federal sanctions in states where cannabis is legal - it does not

create unlimited protection if a financial institution otherwise violates its AML/KYC obligations.

Although the intent of US banking regulations are centered around prioritizing and measuring
risk based on Kinow Your Customer and tracking business proceedings to counter money
Taundering, current US banking policies undermine effective and cfficient AML/KYC
regulations; current banking restrictions are based on antiquated policies and systems and do not
reflect the capabilities currently available to banks to trace activities using modern technologies.

Unnecessarily supporting policy that keeps such an inordinately high amount of cash unbanked

threatens and undermines US anti-money laundering efforts,

} Seer hitpsy//www.inc.com/will-yakowicz/the-startup-quictly-convincing-banks-to-accept-cash-marijuana-industry. htmt
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If every dollar generated from a regulated licensed cannabis entity were banked, bankers could
then apply a comprehensive AML/KYC policy to the entive regulated and licensed cannabis
market, thus permitting regulators and law enforcement to pursue actual money laundering

criminal activity.

Finally, the lack of access to banking creates a significant public safety hazard. Licensed
cannabis entitities are forced to pay vendors and employees in cash as opposed to electronic
transfer. In many cases, vendors are paid with dufflebags full of cash. This situation presents a
clear and present danger to the public at large, especially those whose job it is to transport or
accept these all-cash payments. The ongoing lack of banking for the cannabis industry has
directly led to such heinous crimes as torture and murder. Without access to banking, licensed

cannabis entities will continue to be a target for theft and violent crime.

Adopting the principles in the SAFE Act constitutes the beginning of this Committee’s work on
formulating responsible, fair and credible policies for 94% of the states with the means to bank,
track and tax this inevitable and significant economy. Lawfully regulated and compliant
businesses and service providers in the cannabis industry must have the same access to

fundamental banking as other industries in the US.

Again, we applaud the Subcommittee for holding today’s hearing and look forward to working
with Members of Congress to ameliorate the issues created by the federal government’s

continued policy of prohibition.



107

Americans for Safe Access
Statement for the Record
House Subcommittee on Consumer Protection and Financial Institutions:
Challenges and Solutions: Access to Banking Services for Cannabis-Related Businesses
February 13, 2019

Americans for Safe Access (ASA) would like to thank Chair Gregory Meeks (D-NY),
Ranking Member Blaine Luetkemeyer (R-MO), and the entire House Financial
Services Subcommittee on Consumer Protection and Financial Institutions for the
opportunity to submit testimony regarding the importance of cannabis-related
businesses’ ability to access banking services. As the nation’s largest member-based
organized of patierits, medical professionals, scientists, and concerned citizens working
to promote safe and legal access to cannabis for therapeutic use and research, ASA
would like acknowledge that this hearing is an historic forum for an overdue discussion
about the need to update our banking laws to reflect the changing landscape around
cannabis in the United States.

Twenty-three years have passed since California became the first state to legalize
cannabis for medicinal purposes in 1996. Today, the adult use of cannabis is legal in 10
states and the District of Columbia.! Thirty-three states and DC have created
comprehensive medical cannabis programs, and 14 additional states have created more
limited medical cannabis programs or protections.” It should be noted that progress is
not limited to the 50 states and DC: Puerto Rico, Guam,® and the U.S. Virgin Islands*
have legalized medical cannabis, while the Commonwealth of the Northern Mariana
Islands has legalized the adult use of cannabis with special provisions and protections
for medical cannabis patients.” American Samoa, Idaho, Nebraska, and South Dakota
are the only U.S. jurisdictions that have not liberalized their laws regarding cannabis to
allow for medical or other adult use.

The federal government’s continued classification of cannabis as a Schedule 1
controlled substance means that the cannabis industry has developed in the face of
federal hostility. That hostility has taken many forms over the years, some of which are

! Marijuana Overview. National Conference of State Legislators. December 14, 2018.
http://www.ncsl.org/research/civil-and-criminal-justice/marijuana-overview.aspx

2 State Medical Marijuana Laws. National Conference of State Legislators. January 23, 2019.
http://www.ncsl.org/research/health/state-medical-marijuana-laws.aspx

3 State Medical Marijuana Laws.

4 Bryan Signs Medical Cannabis Law. The St. John Source. January 19, 2019.
https:/stiohnsource.com/2019/01/19/gov-bryan-signs-medical-cannabis-faw/

5 State Medical Marjjuana Laws.
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more obvious than others. While a lack of banking access for cannabis-related
businesses may not be as terrifying as a SWAT-style raid on a medical cannabis
dispensary by federal law enforcement officers, it nevertheless does inflict harm on
patients, consumers, and businesses.

When cannabis-related businesses cannot access traditional banking services, they must
either operate on an all-cash basis or turn to high-cost, high-risk payment processors in
order to operate. Such payment processors may offer an alternative to working
exclusively with cash, but their terms are unfavorable and affect businesses’ bottom
lines and ability to conduct normal operations.® They are not a effective solution for
many businesses. The more difficult and unstable a business’ operating environment,
the less likely that business is to succeed - and fewer successful cannabis businesses
can mean reduced patient access to medical cannabis.

Businesses that handle high-value goods and operate on an all-cash basis are
compelling targets for robbers. From January 2014 through October 2016, there were
almost 600 dispensary robberies in the city of Denver, CO alone.” In June 2016, Travis
Mason, a 24-year-old security guard, was shot and killed during an attempted robbery
at a dispensary in Aurora, CO. Mr. Mason, a former U.S. Marine with dreams of
becoming a police officer, was the father of three young children.® The two men who
murdered him were never apprehended.® One can’t help but wonder whether Mr.
Mason would be alive today were his place of employment a less attractive target.
Access to banking services would reduce the amount of cash kept on hand at
dispensaries, cultivation centers, and other cannabis-related operations, which would
make robbing them a less lucrative endeavor. The result would be lower crime rates and
safer employees, patients, and customers.

Changing federal law to allow banks to work with cannabis-related businesses would
make life easier not only for business owners, but for medical cannabis patients, too.
For many people with mobility issues or serious illness, every trip outside of the home
must be carefully planned and may subject the patient to greater risk of further illness
or injury than one who is not ill or dealing with mobility issues would face. When

8 Payment Processors Purge All Ancillary Marijuana Startups After Trump. Inc. April 10, 2017.
https:/fwww.inc.com/will-yakowicz/payment-processors-purge-marijuana-related-businesses. htmi

7 Dispensary robberies have pot businesses calling for access to banks. New York Post. October 31, 2016.
https:/inypost.com/2016/10/31/dispensary-robberies-have-pot-businesses-calling-for-access-to-banks/

8 Slain dispensary security guard dreamed of becoming a police officer. The Denver Post. June 20, 2016. Updated
October 2, 2016. bitps://www.denverpost.cor/2016/06/20/green-heart-marijuana-dispensary-security-guard-killed/.
9 Metro Denver Crime Stoppers highlight Marine cold case on Veterans Day. KDVR. November 11, 2018.
htps://kdvr.com/2018/11/11/metro-denver-crime-stoppers-highlight-marine-cold-case-on-veterans-day/
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cashless payments are not an option, patients often must plan to visit a bank or ATM in
addition to a dispensary in order to retrieve their medication. The ability to pay without
cash would reduce the number of trips patients must make in order to acquire medicine.
Some jurisdictions allow cannabis delivery, but patients would still need to have cash
on hand with which to pay the delivery driver. Giving cannabis-related businesses
access to traditional banking services would enable online sales, which would facilitate
patients’ use of delivery services and increase delivery drivers’ safety by reducing their
cash on hand. Therefore, access to banking services for cannabis-related businesses
would reduce the burden on, and barriers to access for, people with mobility issues or
serious illness.

The Obama Administration recognized the need to allow some form of access to
banking services for cannabis-related businesses but could not unilaterally change
federal law in that regard. Instead, the Administration released guidance through the
Financial Crimes Enforcement Network on February 14, 2014 that described how
financial institutions might do business with these entities without being prosecuted
under the law with the stated goal of enhancing “the availability of financial services
for, and the financial transparency of, marijuana-related businesses.”"However,
relatively few financial institutions have begun servicing cannabis-related businesses
since the guidance was issued. As of September 30, 2018, a total of 486 financial
institutions (375 banks and 111 credit unions) are providing banking services for
cannabis-related businesses in the United States."

Outdated laws regarding access to financial services for cannabis-related businesses are
placing undue burdens on patients, hampering business operations, limiting economic
growth, and contributing to violence by making cannabis operations and their
employees and customers the targets of criminals. It is well past time for an overhaul of
banking laws to finally enhance the availability of financial services for, and the
financial transparency of, cannabis-related businesses.

Americans for Safe Access is grateful to have been able to submit testimony on this
important topic and would like to thank the members of the subcommittee again for
giving us the opportunity to do so.

" BSA Expectations Regarding Marijuana-Related Businesses. U.S. Treasury, Financial Crimes Enforcement
Network. February 14, 2014,
https://www.fincen.gov/resources/statutes-regulations/guidance/bsa-expectations-regarding-marijuana-related-busin
esses

Y Marijuana Banking Update. U.S. Treasury, Financial Crimes Enforcement Network. No date.
https://www.fincen.gov/sites/default/files/shared/Marijuana_Banking_Update September_2018.pdf
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Statement of the American Property Casualty Insurance Association

INTRODUCTION

Dear Chairman Meeks, Ranking Member Luetkemeyer and Members of the Subcommittee:

The American Property and Casualty Insurance Association (APCIA) appreciates the opportunity
to address this important hearing.

Representing nearly 60 percent of the U.S. property casualty insurance market, APCIA promotes
and protects the viability of private competition for the benefit of consumers and insurers. APCIA
represents the broadest cross-section of home, auto, and business insurers of any national trade
association. APCIA members represent all sizes, structures, and regions, which protect families,
communities, and businesses in the U.S. and across the globe.

The following comments do not seek to promote views for or against the legalization of
marijuana. However, to the extent that states decide to make marijuana “state legal”, APCIA
supports full consideration of a broad range of necessary regulatory and enforcement standards
and a resolution of the direct conflict between state and federal law on the legality of providing
financial services, including insurance, to marijuana related business and activities. Specifically,
APCIA supports adoption of comprehensive marijuana standards, including adoption of a federal
safe harbor allowing voluntary coverage of state legal marijuana related activities as well as a
number of other essential policy elements discussed in our testimony.

BACKGROUND

Thirty-three states and the District of Columbia have approved medicinal marijuana, eleven of
which have also approved recreational use. These state laws conflict with federal law, which
classifies marijuana as an illegal drug with no currently accepted medical use and a high potential
for abuse.

Insurers are experiencing increased accident frequency, seemingly attributable to expanding
marijuana use as we examine below. Atthe same time, in this “state legal” environment, insurers
are being asked~and in some states required—to provide reimbursement for medical marijuana
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and insurance coverage for marijuana-related commercial activities or even routine losses that
may involve marijuana. Additionally, surety exposures are increasing because of state
requirements for individuals or entities to maintain license bonds, tax bonds and even fidelity
bonds. in this regard, insurers, including sureties, are like other financial services sector
participants, such as banks, who are seeing increased demand for services or may be unwittingly
handling transactions that may implicate marijuana directly or indirectly.

in fact, claims have been asserted against insurers for marijuana-related losses on property
insurance policies in a number of states. See for examples—Tracy v. USAA Cas. Ins. Co. (D. Hi
2012); Green Earth Wellness Center v. Atain Specialty Ins. (D. CO. 20186); KVG Properties, Inc. v.
Westfield Ins. Co., (6% Cir. 2018). At least one state Supreme Court has obligated insurers to
cover medical marijuana under workers’ compensation insurance.! At the same time, in
California insurers are now exposed to even greater demand for products and services because
of regulatory requirements adopted on January 16, 2019.2

Finally, and perhaps most importantly, property and casualty insurers are state regulated. We
have state-based rate, form and underwriting regulation and state claims practice laws. This
element can place even more emphasis on the “state legal” aspects of marijuana for our industry,
and particularly when one considers that widely adopted and uniform state claims practice laws
obligate insurers to make speedy claims decisions and payments.

Whether seeking to write marijuana business based on state law or under compulsion from
litigation or otherwise, insurers are potentially exposed to liability arising from differences
between state and federal legal systems.

LEGISLATIVE LANGUAGE ELIMINATING A CATCH 22 FOR INSURERS

In the Jast Congress, Congressman Perlmutter introduced the SAFE Act of 2018, H.R. 2215, to
address this predicament. He should be commended for his foresight in trying to reasonably
bridge the demands between the competing legal systems. Unfortunately, however, though that
bill did address banking activities, it did not include protections for insurers and our consumers.

To avoid the legal limbo that insurers find themselves in because of inconsistent state and federal
legality, we are asking that Congress enact language providing that insurers do not have legal
exposure in situations when we are acting within state legal requirements related to marijuana.
Insurers and banks want the same thing—no federal criminal exposure when acting lawfully
under state law in this evolving space.

! Vialpando v. Ben's Automotive Services, 331 P.3d 975 (Ct. App. 2014), cert denied, 331 P.3d 924 (2014).

% See Bureau of Cannabis Control, Tit. 16 California Code of Regulations Div. 42, § 5008 (Licensee Bond),
§ 5308 (insurance requirements for distributors), § 5312 (insurance for cannabis transport) at
https://cannabis,ca.gov/wp-content/uploads/sites/13/2019/01/0rder-of-Adoption-Clean-Version-of-
Text.pdf




112

AMERICAN PROPERTY CASUALTY INSURANCE ASSOCIATION Page | 3

Moreover, this is not to say all insurers, including surety bond writers, want to write this business.
There are some who will, and some who will not. However, neither group believes they should
be forced to write the business for a variety of reasons that we examine further below.
Nonetheless, they may be compelled to make claims payments or underwrite the risk based on
state law or be ordered to do so by a court, which is untenable.

To resolve this Catch 22, we suggest the inclusion of language such as the following in legislation
on this subject:

“A depository institution or insurer that makes or receives payments or any valuable
consideration or provides other financial services related to cannabis, with respect to a
cannabis related activity that is legal under the laws of any State or a political subdivision
of a State shall not be considered in violation of or liable under sections 1956 and 1957 of
title 18, United States Code.”

This language recognizes that banks and insurers, acting appropriately and within the confines of
state law, are not unfairly put at risk because federal law has not been as quick to evolve. We
believe this a prudent step, and one we strongly ask the Committee to include in its legislation.

IMPORTANT PUBLIC POLICY CONSIDERATIONS MUST INFORM EXAMINATION OF MARIJUANA

In addition to addressing the potential legal jeopardy that the financial sector faces because of
the federal treatment of marijuana, there are important policy considerations regarding
marijuana that we wish to share with the committee. We urge the committee, and indeed all
policymakers, to weigh the following recommendations carefully as they consider legislation
related to marijuana.

1. Improved Understanding of Marijuana and lts Risks

It is indisputable that marijuana is an intoxicant and impairs those who have used it. The
Highway Loss Data Institute found that collision claim frequency in Colorado, Nevada, Oregon,
and Washington, all of which legalized marijuana for recreational use, was six percent higher than
their neighboring states.? In Colorado, the Rocky Mountain High Intensity Drug Trafficking Area’s
Strategic Intelligence Unit released a report that found traffic deaths involving drivers who tested
positive for marijuana more than doubled following the legalization of recreational marijuana.
Nonetheless, science and awareness of the risks associated with marijuana lag.

For example, the lack of objective marijuana impairment standards or a reliable measurement
tool is a particular challenge for both auto safety and employers trying to maintain a drug free
workplace. While many states allow for termination of an employee who tests positive for drugs
or alcohol, a positive test for marijuana is not necessarily an indicator of impairment. THC, the

3 Crashes rise in first states to begin legalized retail sales of recreational marijuana, 1HS News, October
18, 2018 at hitps:/fwww.iths.org/iths/news/desktopnews/crashes-rise-in-first-states-to-begin-legalized-
retail-sales-of-recreational-marijuana
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psychoactive component of marijuana, can remain in a user’s system for weeks after
consumption.

Government agencies have faced difficulties in developing marijuana impairment standards or
determining medical efficacy because marijuana research has been severely stunted by federal
prohibitions. In 2017, the National Highway Transportation Safety Administration (NHTSA)
released a study on the effects of marijuana-impaired driving and concluded that no reliable
threshold or measurement methodology currently exists.* As a result, NHTSA found that the best
method of detecting and prosecuting drivers is a well-trained law officer’s able to identify the
signs of impairment.

To address these critical lapses in our understanding of marijuana and its hazards, APCIA urges
the Committee and Congress to:

e Support increased scientific researchto develop objective marijuana impairment
standards for auto and workplace safety and medical efficacy by allowing the Department
of Transportation to fund highway safety research at the state level based on the laws of
the respective states; and

¢  Promote increased awareness and education for the public and policymakers on the
dangers of marijuana-impaired driving or working.

These are simple, common-sense needs to enhance our knowledge and understanding of
marijuana and its risks, and to protect the roads, our workplaces and the public.

2. Adopt the Strongest Marijuana Safety Best Practices and Enforce Them

As with any intoxicant, marijuana impairment on the job or on the roads will harm people and
property. Public policy for marijuana must be informed by both the harm that can be done when
a person is impaired and the need to reduce that potential harm.

While there is universal support for both enforcing and reducing marijuana-impaired driving, the
science of marijuana impairment is not yet sufficient to advance a testing regime akin to current
standards for alcohol field sobriety. NHTSA is right—now we need well-trained law enforcement
officers who can identify signs of impairment. But, that is not enough.

In workplace safety, unfortunately, we are seeing something of a retreat from established
standards for employee sobriety and the ability of employers to act based on intoxication. Many
states provide some type of employment protection for medical marijuana patients. In other
states, employers are not allowed to take adverse action based on a positive drug test, while still
other states specify that medical marijuana users are entitled to disability accommodations and
protections under state disability laws. Massachusetts, which recently legalized recreational

* Marijuana-impaired Driving: A Report to Congress, National Highway Transportation Safety
Administration (July 2017) at https://fwww.nhtsa.gov/sites/nhtsa.dot.gov/files/documents/812440-
mariiuana-impaired-driving-report-to-congress. pdf
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marijuana, is expected to consider further legislation this year to prohibit the termination of
employees for using marijuana outside of work. The implications for allowing working-while-high
are enormous.

While we, of course, understand that unimpaired employee protections may make sense under
some circumstances, we strongly believe that employers must be empowered to protect their
workplaces, employees and customers from obviously impaired employees.

We urge the Committee and Congress to support the same kinds of standards for marijuana that
we see with alcohol impairment on the roads and in the workplace:

e Support the strongest marijuana safety best practices from the states and Canada, some
of which currently include:

a. Mandatory warning labels on marijuana products about driving and working while
under the influence of marijuana;

b. 21 as the minimum age to purchase or consume marijuana; and

c. Zero tolerance for underage drivers to operate a vehicle with any evidence of
marijuana consumption.

* Support strong law enforcement standards for marijuana_safety, including law
enforcement training; and

* Support employers’ rights to a drug free workplace

3. State Mandates on Property and Casualty Insurers Are Counter Productive

As the states embrace greater marijuana legalization, we have seen increasing demands for
insurance products and services for marijuana activities and losses. The recent movement
toward state legalization of marijuana first embraced legality for therapeutic or medical use. In
turn, this resuited in the first state court finding that there is an obligation for workers’
compensation insurance to cover treatment with marijuana in New Mexico.> Of course, this is
while marijuana remains illegal under federal law.

State marijuana mandates on our industry are wrong. First and foremost, marijuana continues
to be illegal under federal law. In such an environment, any coverage mandate is
counterproductive, as it may discourage the very capital formation local public policy decision
makers want because it will inject greater legal uncertainty and conflict for insurers.

Secondly, given the already examined paucity of reliable knowledge, science and study on
marijuana use, its efficacy as medicine can neither be confirmed nor safe dosing established.

® Vialpando v. Ben's Automotive Services, 331 P.3d 975 (Ct. App. 2014}, cert denied, 331 P.3d 924 {2014).
Other states have also found wmarijuana compensable under workers compensation including
administrative law decisions in Connecticut (Petrini v. Marcus Dairy, Inc., 6021 CRB-7-15-7 (May 12,
2016)}, and New lersey {Watson and 84 Lumber {unpublished}}).
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Moreover, necessary impairment standards cannot be established or enforced for the same
reasons. A dedicated effort to increase scientific research to develop objective impairment
standards for auto and workplace safety and medical efficacy is essential.

Finally, given the history of marijuana as illegal, insurers simply have little, if any, knowledge of it
as an insurable risk. In the absence of experience, it would be virtually impossible to meet state
coverage mandates.

For all these reasons, APCIA:

® Opposes insurer reimbursement mandates for medical marijuana; and

¢ Opposes state marijuana coverage mandates on insurers.

To be clear, our intent is neither to support nor oppose marijuana legalization, but rather to avoid
unintended or counterproductive consequences for our consumers and industry that could result
in adverse outcomes for the very jurisdictions seeking to advance legalization. Moreover, if the
legal uncertainty presented by the dueling state and federal treatment of marijuana could be
resolved, that might allow for the more orderly development of products going forward if our
industry is permitted to develop our understanding of this risk and science-based research on
marijuana without burdensome mandates. Until then, state coverage mandates on our industry
are premature.

CONCLUSION

APCIA appreciates the Committee holding this important hearing and seeking our input. We
strongly urge the Committee to resclve the legal predicament insurers currently face under
competing state and federal laws. APCIA would be happy to answer any questions you may have
and to engage with the committee, its members, staff or other stakeholders.
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California NEVADA

CREDIT UNION LEAGUE CREDIT UNION LEAGUE

February 11, 2019

The Honorable Maxine Waters

Chairwoman

House Committee on Financial Services Committee
2129 Rayburn House Office Building

Washington, D.C. 20515

Dear Chairwoman Waters,

On behalf of the 350 credit unions in California and Nevada, we write to express our appreciation for the
committee’s hearing regarding banking of cannabis related businesses (CRBs). In 2016, both California and Nevada
legalized adult recreational use of cannabis in addition fo their state’s already existing medical cannabis laws.

While credit unions do not engage in the debate over legalization, credit unions do support the ability to lawfully
serve businesses that engage in activities authorized under their state laws, even when such activity may be
inconsistent with federal law. Further, as the association for California and Nevada’s credit unions, we continue to
educate our state government leaders that the only solution to bringing all CRBs into the banking system

must emanate from Congress,

California has published findings from the immediate past State Treasurer, who conducted a yearlong assessment
via the California Treasurer’s Cannabis Working Group of which we were an active member. The recently
published report also acknowledged that the only viable resolution is one from Congress, and that options such as a
state operated and insured bank are not practical. This is a message we continue to educate and advocate to state
government officials, legislators, and businesses desiring to bring financial services to credit unions.

As not for profit, financial cooperatives owned by our members to provide those members financial services, credit
unions can be a resource in bringing large amounts of CBR related cash off the streets, providing for greater
transparency for law enforcement, and thus aiding in public safety. Currently, only a few credit unions operate in
this space. These credit unions work diligently to ensure they are in full compliance with the February 2014
guidance issued by the Financial Crimes Enforcement Network (FinCEN). Additionally, under the Bank Secrecy
Act as a part of the FinCEN guidance, these credit unions file numerous Suspicious Activity Reports {(SARs) and
Currency Transaction Records (CTRs).

Addressing the continual filing of these reports is a topic the committee should explore, as the more such filings are
made on CRBs, the more law enforcement must investigate for criminal activity. In addition to adhering to
compliance, these credit unions take on a variety of risks such as adequate processing technologies, specialized
equipment and providing safety for their employees — and members. It should be noted that following the rescission
of the Department of Justice’s Cole Memo, these credit unions prepared exit strategies on the assumption the
FinCEN guidance would to be revoked. To date, that guidance remains in place.

Our hope is that your hearing will explore a sound legislative proposal, such as the Safe Banking Act, which will
provide a safe harbor for those credit unions adhering to the strict guidance for banking these businesses.
Indemnifying a credit union in full compliance can serve as a top asset for law enforcement working to filter legal
vs. criminal enterprises.

1t shouid be noted that credit unions recognize a need for a larger solution for additional financial service products

that go beyond a basic business account. While these businesses processing large volumes of cash, they are
ineligible for savings, lending, payment card processing and other products and services a traditional business

California and Nevada Credit Union Leagues 1201 K Street, Suite 1050 Sacramento, CA 95814 800.439.2285
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account holder receives. This impacts their ability for future planning, capital projects and adding to their employee
base.

Banking CBRs is also a problem for ancillary and secondary businesses that provide service for a CRB. For
example, an Information Technology firm that sells hard and software to a CRB is likely receiving a cash payment,
which in turn forces their financial institution to file a SAR or CTR, potentially leading to a law enforcement
investigation. Additionally, last year the Small Business Administration (SBA) issued guidance to SBA lenders
stating their objection to any government guarantees aimed at providing services to the CRB sector.

As the witnesses will likely attest to, the largest benefit of a banking safe harbor will be enhanced public safety.
Numerous cases of theft, armed robbery, mistaken identities, and deaths due to the large volumes of cash have
occurred. Allowing banking services for CRBs will greatly curtail these criminal offenses. This is our greatest
concem, that someone’s life is placed in danger duc to nothing other than going to their place of business.

Again, thank you for conducting this hearing. We hope it will lead to a mark-up of a productive resolution to
cannabis related banking. If the credit unions of California or Nevada can be of service to you in your deliberations,
please consider us a resource.

Thank you,

Diana Dykstra
President and Chief Executive Officer
California and Nevada Credit Union Leagues

California and Nevada Credit Union Leagues 1201 K Street, Suite 1050 Sacramento, CA 95814 800.439.2285
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Summary

The federal Controlied Substances Act (CSA) outlaws the possession, cultivation, and distribution
of marijuana except for authorized research. More than 20 states have regulatory schemes that
allow possession, cultivation, and distribution of marijuana for medicinal purposes. Four have
revenue regimes that allow possession, cultivation, and sale generally. The U.S. Constitution’s
Supremacy Clause preempts any state law that conflicts with federal law. Although there is some
division, the majority of state courts have concluded that the federal-state marijuana law conflict
does not require preemption of state medical marijuana laws. The legal consequences of a CSA
violation, however, remain in place. Nevertheless, current federal criminal enforcement
guidelines counsel confining investigations and prosecutions to the most egregious affront to
federal interests.

Legal and ethical considerations limit the extent to which an attorney may advise and assist a
client intent on participating in his or her state’s medical or recreational marijuana system. Bar
associations differ on the precise boundaries of those limitations.

State medical marijuana laws grant registered patients, their doctors, and providers immunity
from the consequences of state law. The Washington, Colorado, Oregon, and Alaska retail
marijuana regimes authorize the commercial exploitation of the marijuana market in small taxable
doses.

The present and potential consequences of a CSA violation can be substantial. Cultivation or sale
of marijuana on all but the smallest scale invites a five-year mandatory minimum prison term.
Revenues and the property used to generate them may merely be awaiting federal collection
under federal forfeiture laws. Federal tax laws deny marijuana entrepreneurs the benefits
available to other businesses. Banks may afford marijuana merchants financial services only if the
bank files a suspicious activity report (SAR) for every marijuana-related transaction that exceeds
certain monetary thresholds, and only if it conducts a level of due diligence into its customers’
activities sufficient to unearth any affront to federal interests.

Marijuana users may not possess a firearm or ammunition. They may not hold federal security
clearances. They may not operate commercial trucks, buses, trains, or planes. Federal contractors
and private employers may be free to refuse to hire them and to fire them. If fired, they may be
ineligible for unemployment compensation. They may be denied federally assisted housing.

At the heart of the federal-state conflict lies a disagreement over dangers and benefits inherent in
marijuana use. The CSA authorizes research on controlled substances, including those in
Schedule 1 such as marijuana, that may address those questions. Members have introduced a
number of bills in the 114™ Congress that speak to the conflict. Additionally, a few marijuana-
related provisions were enacted into law late in the 113” Congress.

This report is available in an abridged form, without footnotes or citations to authority, as CRS
Report R43437, Marijuana: Medical and Retail—An Abbreviated View of Selected Legal Issues,
by Todd Garvey and Charles Doyle. Portions of this report have been borrowed from CRS Report
R43034, State Legalization of Recreational Marijuana: Selected Legal Issues, by Todd Garvey
and Brian T. Yeh.

Congressional Research Service
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Introduction

Federal law classifies marijuana as a Schedule I Controlled Substance.' As a result, it is a federal
crime to grow, sell, or merely possess the drug. In addition to facing the prospect of a federal
criminal prosecution, those who violate the federal Controlled Substances Act (CSA) may suffer a
number of additional adverse consequences under federal law. For example, federal authorities
may confiscate any property used to grow marijuana or facilitate its sale or use; marijuana users
may lose their jobs, their homes, or their right to possess a firearm or ammunition; and sellers of
marijuana may lose the tax benefits and banking services that other merchants enjoy, and
ultimately their businesses.

Nevertheless, without federal statutory sanction, more than 20 states have established medical
marijuana regulatory regimes. Four have gone further and “legalized” marijuana under state
recreational marijuana laws.” State officials lack the constitutional authority necessary to trump
conflicting federal law. Federal officials, however, lack the unlimited resources necessary to
trump the impact of conflicting state law.

The following is an analysis of some of the legal issues the situation has generated and some of
the proposals to resolve them.

Background

Federal regulation of the drugs, chemicals, and plants now considered controlied substances
began with the Harrison Narcotics Act of 1914.° Relying upon its constitutional power to tax,
regulate commerce, and implement the nation’s treaty obligations,' Congress used the legislation
to establish a system under which it taxed lawful medicinal use and proscribed abuse.’

! Section 202(c) of the Controlled Substances Act (21 U.S.C. §812(c), Sch.J(c)(10)).

* As of the date of this report, the retail marijuana laws in Alaska and Oregon had been enacted but were not yet
operational. The terms “recreational marijuana laws” and “retail marijuana laws” are used interchangeably in this
report. Some legislators, advocates, and commentators refer to the laws alternatively as “recreational marijuana laws,™
“retail marijuana laws,” “aduit social marijuana laws,” or “states’ rights marijuana laws.” £.g., Malanie, Reid, The
Quagmire that Nobody in the Federal Government Wants to Talk About: Marijuana, 44 N.MEX. L.REV. 169, 171
(2014) (“Colorado and Washington have legalized marijuana use for recreational purposes™); Sam Kamin & Eli Wald,
Marijuana Lawyers: Qutlaws or Crusaders, 91 Ogg. L. REv. 869, 878 n.35 (2013){(“Many in the marijuana law reform
movement dislike the term ‘recreational use’ and prefer the phrase ‘adult use.” ... *T don’t use the term recreational, |
prefer adult social use’™); H.R. 964 (Respect States” and Citizens® Rights Act of 2013); Colorado Retail Marjjuana
Code, COLO. REV. STAT. ANN. §§12-43.4-101, et seq.

* 38 Stat. 785 (1914).
41.S. Const. Art. I, §8.cls. 1.3, 18; Art. 11, §2, ¢l2.

® H.Rept. 63-23, at 1 (1913)(“... [T}he obligations by which {the United States] is bound by virtue of the international
opium convention signed at the Hague January 23, 1912, should be sufficient evidence of the necessity for the passage
of Federal legislation to control our foreign and interstate traffic in opium, coca leaves, their salts, derivatives, and
preparations.... But there is a real and, one might say, even desperate need of Federal legislation to control our foreign
and interstate traffic in habit-forming drugs, and to aid both directly and indirectly the States more effectually to
enforce their potice laws designed to restrict narcotics to legitimate medical channels™), quoted in accord, S.Rept. 63~
258, at 3 (1914).

Congressional Research Service 1
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Little more than two decades later, Congress supplemented the Harrison Act with the Marihuana
Tax Act of 1937, explicitly noting reliance on its tax, commerce, and territorial powers.” The
Marihuana Act replicated the Harrison Act’s procedures in large measure® and adopted by cross-
reference the Harrison Act’s penalty structure.” It became apparent over time, however, that the
Marihuana Act served no real revenue purpose and in fact had “become, in effect, solely a
criminal law imposing sanctions upon persons who [sold], acquire[d], or possessfed]
marihuana.”"

This proved problematic when, in the late 1960s, the Supreme Court pointed out the Fifth
Amendment difficulties inherent in a tax-based enforcement structure like that of the Harrison
and Marihuana Tax Acts. The Court in Marchetti observed that a gambler’s “obligations to
register and to pay the [federal] occupational tax created ... real and appreciable ... hazards of self-
incrimination” under federal and state anti-gambling laws.'! The same day, in Haynes, it held that
by the same token “the constitutional privilege against self-incrimination provides a full defense
to prosecutions either for failure to register a firearm ... or for possession of an unregistered
firearm™ under the tax-based structure of the National Firearms Act.”” Finally, in Leary, it struck
closer to home. There, it held that the Fifth Amendment privilege against self-incrimination
provided a full defense to a charge of transporting marijuana acquired without paying the
Marihuana Tax Act transfer tax.”

Within months, the Senate Judiciary Committee reported out a Commerce Clause/treaty-based
controlled substances proposal that featured most of the components ultimately found in the
Controlled Substances Act." It classified marijuana with the most tightly regulated substances in

%50 Stat. 551 (1937).

7 H.Rept. 75-792 at 1-3. (1937)(*The purpose of FLR. 6906 is to employ the Federal taxing power fo raise revenue from
the marihuana drug traffic and to discourage the widespread use of the drug by smokers and drug addicts.... This bill is
modeled upon both the Harrison Narcotics Act and the National Firearms Act, which were designed to accomplish
these same general objectives with respect to opium and coca leaves, and firearms, respectively.... Your committee has
examined the constitutionality of this bill and is satisfied that it is a valid revenue measure. The law is well settled that
a revenue measure will not be held invalid as an attempt to regulate, under the guise of the taxing power, a subject
matter reserved to the States under the tenth amendment, if it appears on its face to be a revenue measure and contains
no regulatory provisions except those reasonably related to the collection of the revenue.... In addition, certain
provisions of the bill may be sustained under the power of Congress to regulate commerce and the power of Congress
over the District of Columbia and Territories and possessions of the United States™); see also, S.Rept. 75-900, at 2-3
{1937)(“The purpose of H.R. 6906 is to employ the Federal taxing power to raise revenue from the marihuana drog
traffic and to discourage the widespread use of the drug by smokers an drug addicts.... This bill is modeled upon both
the Harrison Narcotics Act and the National Firearms Act, which were designed to accomplish these same general
objectives with respect to opium and coca leaves, and firearms, respectively”Xbut including no other explicit reference
to constitutional authority).

§ Marihuana Tax Act, §§2-14, 50 Stat. 551-56 (1937).

° Id. at §7(e). 50 Stat. 555 (1937)(“All provisions of law (including penalties) applicable in respect of the taxes imposed
by the Act of December 17, 1914 (38 Stat. 785; U.S.C. 1934 ed. title 26, §§1040-1061, 1383~1391), as amended, shall,
insofar as not inconsistent with this Act, be applicable in respect of the taxes imposed by this Act”).

19 The President’s Commission on Law Enforcement and Administration of Justice: Task Force on Narcotics and Drug
Abuse, Task Force Report: Narcotics and Drug Abuse, 12 (1967).

" Marchetti v. United States, 390 U.S. 39, 48 (1968); sce also, Grosso v. United States, 390 U.S. 62, 64-6 (1968).
"2 Haynes v. United States, 390 U.S. 85, 100 (1968).
B {eary v. United States, 395 U.S. 6, 29 (1969).

14 5. Rept. 91-613 (1969). In Gonzales v. Raich, the U S. Supreme Court ruled that Congress had the constitutional
authority under the Commerce Clause to prohibit the wholly intrastate cultivation or possession of marijuana for
medical purposes, despite state laws that permit such activity. 545 U.S. 1, 32-33 (2005); for more information about
{continued...)
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Schedule 1, but punished its abuse less severely, explaining in its critique of an earlier proposal
that

[TJo impose the same high mandatory minimum penalties for marihuana-related
offenses as for LSD and heroin offenses is inequitable in the face of a considerable amount
of evidence that marihuana is significantly less harmful and dangerous than LSD or heroin.

It had also become apparent that the severity of penalties including the length of
sentences does not affect the extent of drug abuse and other drug-related violations. The
basic consideration here was that the increasingly longer sentences that had been legislated in
the past had not shown the expected overall reduction in drug law violations. The opposite
had been true notably in the case of marihuana. Under Federal law and under many States
laws marihuana violations carry the same strict penalties that are applicable to hard narcotics,
yet marijuana violations have almost doubled in the last 2 years alone.

In addition, the severe drug laws specifically as applied fo marihuana have helped create
a serious clash between segments of the youth generation and the Government. These youths
consider the marihuana laws hypocritical and unjust. Because of these laws the marihuana
issue has contributed to the broader problem of alienation of youth from the general society
and to a general feeling of disrespect for the law and judicial process.”

Consistent with this view, it called for the establishment of a study commission to examine and
make recommendations on the troubling marijuana-related issues.'® The Commission’s final
report recommended the legalization of possession of marijuana for private personal use, but that
the Controlled Substance Act otherwise remain unchanged.”

Controlled Substances Act Today

Congress enacted the Controlled Substances Act'® as Title II of the Comprehensive Drug Abuse
Prevention and Control Act of 1970."” The purpose of the CSA is to regulate and facilitate the
manufacture, distribution, and use of controlled substances for legitimate medical, scientific,
research, and industrial purposes, and to prevent these substances from being diverted for illegal
purposes. The CSA places various plants, drugs, and chemicals (such as narcotics, stimulants,
depressants, hallucinogens, and anabolic steroids) into one of five schedules based on the
substance’s medical use, potential for abuse, and safety or dependence liability.

{...continued)

this decision, see CRS Report RL32844, The Power to Regulate Commerce: Limits on Congressional Power, by
Kenneth R. Thomas.

' S Rept. 91-613 at 1-2.

' Jd. at 10 (~The study shall include, but need not be limited to, the following matters: 1. Identification of existing gaps
in our knowledge of marihuana. 2. An intensive examination of the important medical and social aspects of marihuana
use. 3. Surveys of the extent and nature of marihuana use. 4. Studies of the pharmacology and effects of marihuana. 5.
Studics of the relation of marihuana use to crime and juvenile delinquency. 6. Studies of the relation between
marihuana and the use of other drugs™).

'7 National Commission on Marihuana and Drug Abuse, Drug Use in America: Problem in Prospective, 458, 466 (2d
Rep. 1973).

¥ 21 U.S.C. §§801, ef seq.

P P.L. 91-513, 84 Stat. 1236 (1970).

®21USC. §§811-812.
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Schedule I substances are deemed to have no currently accepted medical use in treatment and can
be used only in very limited circumstances, whereas substances classified in Schedules 11, IIL, 1V,
and V have recognized medical uses and may be manufactured, distributed, and used in
accordance with the CSA. The CSA requires persons who handle controlled substances {(such as
drug manufacturers, wholesale distributors, doctors, hospitals, pharmacies, and scientific
researchers) to register with the Drug Enforcement Administration (DEA) in the U.S. Department
of Justice (DOJ), the federal agency that administers and enforces the CSA.*' Such registrants are
subject to strict requirements regarding drug security, recordkeeping, reporting, and maintaining
production quotas, in order to minimize theft and diversion.”

Because controlled substances classified as Schedule I drugs have “a high potential for abuse”
with “no currently accepted medical use in treatment in the United States™ and lack “accepted
safety for use of the drug [] under medical supervisions,”™ they may not be dispensed under a
prescription, and such substances may be used only for bona fide, federal government-approved
research studies.” Under the CSA, only doctors licensed by the Drug Enforcement
Administration are allowed to prescribe controlled substances listed in Schedules II-V to
patients.”* Federal regulations stipulate that a lawful prescription for a controlled substance may
be issued only “for a legitimate medical purpose by an individual practitioner acting in the usual
course of his professional practice.”™

The CSA establishes an administrative mechanism for substances to be controlled (added to a
schedule); decontrolled (removed from the scheduling framework altogether); and rescheduled or
transferred from one schedule to another.”” Federal rulemaking proceedings to add, delete, or
change the schedule of a drug or substance may be initiated by the DEA, the U.S. Department of
Health and Human Services (HHS), or by petition by any interested person.?® Petitions for
rescheduling marijuana have been largely unsuccessful.” Congress may also change the
scheduling status of a drug or substance through legislation.

! The Attorney General delegated his authority under the CSA to the DEA Administrator pursuant to 21 U.S.C.
§8714a); 28 C.F.R. §0.100(b).

2 For more information about these requirements, see CRS Report RL34635, The Controlled Substances Act:
Regulatory Requirements, by Brian V. Yeh,

B2LUS.C. §812(b)(1).

221 U.S.C. §823(D).

» See 21 CER. §1306.03 (persons entitled to issue prescriptions).

221 C.F.R. §1306.04; United States v. Moore, 423 U.S. 122 (1975).

%7 The procedures for these actions are found at 21 ULS.C. §811.

#21 US.C. §811(a).

¥ At one point an administrative law judge did recommend rescheduling, but that represents the high water mark for
the petition efforts; see, generally, Americans for Safe Access v. DEA, 706 F.3d 438 (D.C. Cir. 2013); and Alliance for
Cannabis Therapeutics v. Drug Enforcement Admin., 15 F.3d 1131, 1133 (D.C. 1994), citing, National Organization
for the Reform of Marfjuana Laws v. Ingersoll, 497 F.2d 654 (D.C. Cir. 1974); National Organization for the Reform of
Marijuana Laws v Drug Enforcement Admin., 559 F.2d 735 (D.C. Cir. 1977); National Organization for the Reform of
Marijuana Laws v. Dept of Health, Ed. and Welfare, No. 79-1660 (D.C. Cir. Oct. 16, 1980); Alliance for Cannabis
Therapeutics v. Drug Enforcement Admin., 930 F.2d 936 (D.C. Cir. 1991).
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Penalties

Federal civil and criminal penalties are available for anyone who xﬁanufactures, distributes,
imports, or possesses controlled substances in violation of the CSA (both “regulatory” offenses as
well as illicit drug trafficking and possession).”

When Congress enacted the CSA in 1970, marijuana was classified as a Schedule 1 drug.”' Today,
marijuana is still categorized as a Schedule I controlled substance and is therefore subject to the
most severe restrictions contained within the CSA. Pursuant to the CSA, the unauthorized
cultivation, distribution, or possession of marijuana is a federal crime.? Although various factors
contribute to the ultimate sentence received, the mere possession of marijuana generally
constitutes a misdemeanor subject to up to one year imprisonment and a minimum fine of
$1,000.% A violation of the federal “simple possession”™ statute that occurs after a single prior
conviction under any federal or state drug law triggers a mandatory minimum fine of $2,500 and
a minimum imprisonment term of 15 days (up to a maximum of two years); if the defendant has
multiple prior drug offense convictions at the time of his or her federal simple possession offense,
the sentencing court must impose a mandatory minimum fine of $5,000 and a mandatory
minimum imprisonment term of 90 days (up to a maximum term of three years).™* On the other
hand, the cultivation or distribution of marijuana, or the possession of marijuana with the intent to
distribute, is subject to more severe penalties, ranging from imprisonment for five years to
imprisonment for life.” Moreover, property associated with the offense may be confiscated
without or with any prior or accompanying criminal conviction.”®

Forfeiture

Either in addition to, or in lieu of, bringing criminal prosecutions, the Department of Justice may
choose to rely more heavily on the civil forfeiture provisions of the CSA in order to disrupt the
operation of marijuana dispensaries and production facilities. Forfeiture is a penalty associated
with a particular crime in which property is confiscated or otherwise divested from the owner and

3 For a detailed description of the CSA’s civil and criminal provisions, see CRS Report RL30722, Drug Offenses:
Maximum Fines and Terms of Imprisenment for Violation of the Federal Controlled Substances Act and Related Laws,
by Brian T. Yeh.

M1 USC. §812(c).

* Very narrow exceptions to the federal prohibition do exist. For example, one may legally use marijuana if
participating in a U.S. Federal and Drug Administration-approved study or participating in the Compassionate
Investigational New Drug program.

¥ 21 US.C. §844(a).

341

3% The escalating terms of imprisonment for possession of various amounts of marijuana are as follows: (1) Less than
50 kilograms (1101bs.)/fewer than 50 plants: imprisonment for not more than 5 years, 21 U.S.C. §841(b)(1)D); (2)
Less than 100 kilograms {2201bs} or less than 100 plants: imprisonment for not more than 20 years, 21 US.C.
§841(BYIXCY; (3) 100 kilograms (2201bs} or more /100 plants or more: imprisonment for not less than 5 years or more
than 40 years, 21 U.S.C. §841(b)(1)(B); (4) 1000 kilograms or more/1000 plants or more: imprisonment for not less
than 10 years or more than life, 21 U.S.C. §841(b)(1)(A); (5) Drug kingpin {over 5 or more others & substantial
income): imprisonment for not less than 20 years or more than life, 21 U.S.C. §848(a), (c); and (6) Drug kingpin
involving (a} 30,000 kilograms or more/30,000 plants or more, or (b) $10 million or more in annual gross receipts:
imprisonment for life, 21 U.S.C. §848(b)(2)(emphasis added).

3621 U.S.C. §853 (criminal forfeiture of the proceeds and property derived from a violation as well as property used to
facilitate violation); 21 U.S.C. §881 (civil/administrative forfeiture of conveyances and real property used in a violation
and the proceeds of a violation and property traceable to the proceeds of a violation).
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forfeited to the government, in accordance with constitutionally required due process
prm:e:dures.37

Property forfeiture is used both to enforce criminal laws and to deter crime. Forfeitures are
classified as civil or criminal depending on the nature of the judicial procedure which ends in
confiscation. Civil forfeiture is ordinarily the product of a civil, in rem (against the property)
proceeding in which the property is treated as the offender. No criminal charges are necessary
against the owner, landlord, or mortgage holder because the guilt or innocence of the property
owner, landlord, mortgage holder, or anyone else with a secured interest in the property is
irrelevant; it is enough that the property was involved in, or otherwise connected to, an illegal
activity (in which forfeiture is authorized).”® Criminal forfeiture proceedings, on the other hand,
are in personam (against the person) actions, and confiscation is possible only upon the
conviction of the owner of the property and only to the extent of the defendant’s interest in the
property.”’ Property that is subject to forfeiture includes both the direct and indirect proceeds of
illegal activities as well as any property used, or intended to be used, to facilitate that crime.*®

Section 511 of the CSA (21 U.S.C. §881) makes a wide array of property associated with
violations of the CSA subject to seizure by the Attorney General and forfeiture to the United
States. Property subject to the CSA’s civil forfeiture provision includes any controlled substance
that has been manufactured, distributed, dispensed, acquired, or possessed in violation of federal
law, as well as any equipment, firearm, money, mode of transportation, or real property used or
intended to be used to facilitate a violation of the CSA.*' In order to seize the covered property,
the government need only show that the property is subject to forfeiture by a preponderance of
the evidence.” Once forfeited, the Attorney General may destroy the controlled substances
seized, and sell the other property at public auction.” After expenses of the forfeiture proceeding
are recouped, excess funds are forwarded to the DOJ Asset Forfeiture Fund.*

Forfeiture proceedings are generally less resource intensive than a criminal prosecution and have
been used in the past against medical marijuana dispensaries.* In practice, DOJ would be able to
seize and liquidate property, both real and personal, associated with marijuana production,

3.8, ConsT. amend. V (“No person shall ... be deprived of ... property, without due process of law ...™).

% Calero-Toledo v. Pearson Yacht Leasing Co, 416 U.S. 663, 683-90 (1974){confiscation of a yacht upon which those
to whom it was leased smoke marijuana, because the owners failed to show that they had done all they possibly could
to avoid the illegal use of their property). In controlled substances cases, there is a limited statutory innocent owner
defense if the owner of an interest in the property can show by a preponderance of the evidence that either he “(3) did
not know of the conduct giving rise to the forfeiture; or (ii) upon learing of the conduct giving rise to the forfeiture,
did all that reasonably could be expected under the circumstances to terminate such use of the property,” 18 U.S.C.
§983(d).

* For a more extensive discussion of forfeiture generally, see CRS Report 97-139, Crime and Forfeiture, by Charles
Doyle.

¥ See, e.g., 21 US.C. §881(a)(6)proceeds), and 21 U.S.C. §881(a)(2)(products and equipment used to facilitate the
offense).

121 U.8.C. §881(a)(emphasis added).

18 US.C. §981(b).

$21 US.C. §881(e).

21 US8.C. §881(e).

5 See, e.g., U.S. Dep't of Justice, Press Release: Federal Authorities Take Enforcement Actions Against Commercial
Marijuana Stores in Qrange County Cities of Anaheim and La Habra, Asgust 21, 2012, available at

http:/fwww. justice.gov/usao/cac/Pressroom/2012/11 Lhiml.
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distribution, or retail sale facilities, without bringing any criminal action. As explained above, a
civil asset forfeiture proceeding is a civil proceeding against the property in question. Although
an interested party may object to the seizure, given that such facilities are in clear violation of
federal law, so long as the property is indeed being used for marijuana-related activities, it would
appear unlikely that many successful challenges to these actions could be waged.*®

Developments in the States

Most of the states have legislation modeled after the federal Controlled Substances Act.” Over
the years, some have reduced possession of small amounts of marijuana to a civil offense under
state law,"® while the District of Columbia went a step further and fully legalized possession of
small amounts of marijuana and personal cultivation of a small number of marijuana plants.*
More than 20 states also have established a state law exception for medical marijuana.” Colorado

* See David Downs, City of Oakland Loses Lawsuit Against Department of Justice; Harborside Forfeiture Case
Proceeds, February 15, 2013, EasT BAY EXPRESS, avatlable at htip://www.castbayexpress.com/LegalizationNation/
archives/2013/02/15/city-of-oakland-loses-lawsuit-against-department-of-justice-harborside-forfeiture-case-proceeds
(describing how a federal magistrate judge dismissed the City of Oakland’s lawsuit against Attorney General Eric
Holder and U.S. Attorney Melinda Haag, which sought to prevent Haag from seizing the building leased by Harborside
Health Center, one of the world’s largest medical marijuana dispensaries. The judge held that only the dispensary and
its landlords have legal standing to challenge the U.S. government’s attempted seizure of the property.).

47 ALA. CODE §§20-2-1 to 20-2-190; ALASKA STAT. §§11.71.010 to 11.71.900, 17.30.010 to 17.30,900; Ariz. REV.
STAT. ANN. §§36-2501 to 36-2553; ARK. CODE ANN. §§5-64-101 to 5-64-608; CAL. HEALTH & SAFETY CODE §§11000
to 11657; CoLo. REV. STAT. ANN. §§18-18-101 to 18-18-605; CONN. GEN. STAT. ANN. §§212-240 to 212-283; Del.
Code Ann. tit.16 §§4701 to 47696; FLA. STAT. ANN. §§893.01 10 893.165; GA. CoDE §§16-13-20 to 16-13-65; Hawain
Rev. STAT. §§329-1 to 329-128: Ipano CoDE §§37-2701 to 37-2751; 720 ILL. COMP. STAT. ANN. §§570/100 to
570/603; IND. CODE ANN. §§35-48-1-1 to 35-48-7-15; Jowa CODE ANN. §§124.101 to 124.602; KAN. STAT. ANN, §§65+
41-1 to 65-4166; KY. REV. STAT, ANN. §§218A.010 to 218A.993; LA. REV. STAT. ANN. §§40:961 to 40:995; ME. REV.
STAT. ANN, tit.17-A §§1101 to 1118; Mp. Cope ANN. Crim. Law §§5-101 to 5-1101; Mass. GEN. LAWS ANN. ch. 94C
§§1 to 48; Mich. Comp. Laws Ann. §§333.7101 to 333.7545; MINN. STAT. ANN. §§152.01 10 152.20; Miss. CODE ANN,
§§41-29-101 to 41-29-185; Mo. ANN. STAT. §§195.010 to 195.320; MONT. CODE ANN. §§50-32-101 to 50-32-405;
NEeB. REV. STAT. §§28-401 to 28-457; Nuv. REv. STAT. §§453.011 to 453.740; N.H. REV. STAT. ANN. §§318-B:1 to
31BN STAT ANR. §82C:35-1 to 2C:35-24, 2¢:36-1 to 2C:36-10, 24:21-1 to 24-21-54; N.MEX. STAT. ANN. §§30-
31-1 to 30-31-41; N.Y. PuBLic HEALTH LAaw §§3300 to 3396; N.C. GEN. STAT. §§90-86 to 90-113.8; N.D. Cent. CODE
§819-03.1-01to 19-03.1-46; OHiO REV. CODE ANN. §§3719.01 to 3719.99; OKLA. STAT. ANN. 6it.63 §§2-101 to 2-610;
ORE. REV. STAT. §§475.005 to 475.295, 475.940 t0 475.999; 35 PA. STAT. ANN. §§780-101 t0780-144; R.I. Gen. Laws
§§21-28-1.01 t0 21-28-6.02; S.C. CODE ANN. §§44-53-110 to 44-53-590; S.D. Cop. LAwS §§34-20B-1 to 34-20B-114;
TENN, CODE ANN. §§39-17-401 to 39-17-434, 53-11-301 to 53-11-452; TEX. HEALTH & SAFETY CODE ANN. §§481.001
to 481.005; Uran CODE ANN. §§58-37-1 to 58-37-21; V. CoDE §§54.1-3400 10 54.1-3472; WasH. REV. CODE ANN.
§§69.50.101 to 69.50.609; W.Va. CODE ANN. §§60A-1-101 10 60A-6-605; Wis, STAT. ANN. §§961.001 {0 961.62;
Wyo. Stat. §§35-7-1001 to 35-7-1062. Vermont has a Regulated Drugs Act that roughly corresponds to the Controlled
Substances Act, VT. STAT. ANN. 1it. 18 §§4201 to 4254,

®E.g., ALASKA STAT. §§11.71.190, 11.71.060, 12.55.135(j) (max. fine $500/less than 1 0z.); CAL. HEALTH & SAFETY
CopE §11357(b) (max. fine $100/28.5 grams or less); CONN. GEN, STAT. ANN. §212-27%a (max. fine $150/ less than .5
0z.3; ME. REV. STAT. ANN. tit. 22 §2383[1][Al(max. finc $600/1.25 oz. or less); Mass. GEN. Laws ANN. ch. 94C §32L
(max. fine $100/1 oz. or less): MINN. STAT. ANN. §§152.027subd.4(a)}, 152.01 {subd. 16] (max fine $200/42.5 grams
or less); MISS, CODE ANN. §41-29-139(c)(2)XA); NEB. REV. STAT. §28-416(13)(a} (max. fine $300/1 oz. or less); NEv.
Rev. S7at. §453.336{4(max. fine $600/1 oz. or less); N.Y. PENAL Law §130.35; N.C. GEN. STAT. §§90-95(d){4¥(maxs.
$200 fine—10 days imprisonment/.5 oz. or less); OHio REV, CODE ANN. §§2925.11{C)3), 2929.28(A}2)(aXv)(max.
fine $150/100 grams or less); ORE. REV. STAT. §475.864(3)(max. fine $650/1 oz. or less); R1. Gen. Laws §21-28-
4.01(c)2)iii)(max. fine $150/1 oz. or less); VT. STAT. ANN. tit.18 §4230a {max. {ine $200/1 oz. or less).

9 D.C. CopE §48-901.01(a)(1). There is some uncertainty about whether a provision of the 2015 Consolidated
Appropriations Act, P.L. 113-235, prohibits the implementation of the measure during FY2015. See CRS Legal Sidebar
WSLGH182, The Antideficiency Act as an Impediment to D.C.’s Marijuana Legalization Initiative?, by Brian T. Yeh.

% ALASKA STAT. §§17.37.010 to 17.37.080; ARriz. REV. STAT. ANN. §§36-2801 to 36-2819; CaL. HEALTH & SAFETY
{continued...)
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and Washington have enacted legislation authorizing the retail and personal growth, sale, and
possession of marijuana under state law.”' Alaska and Oregon have enacted similar retail
marijuana laws; however, they were not fully operational as of the publication date of this

52
report.”

Medical Marijuana Laws

State medical marijuana laws follow a general pattern, although most have some individual
characteristics and the manner in which they are enforced can differ considerably. Some of their
features are attributable to the CSA and a case from the United States Court of Appeals for the
Ninth Circuit, Conant v. Walters.>

Conant, a California physician, sought to enjoin the federal government from revoking his
authority to prescribe controlled substances at all in retaliation for his recommending marijuana
to some of his patients.” Then, as now, the CSA permits the Attorney General, acting through the
Drug Enforcement Administration, to withdraw a physician’s authority to prescribe controlled
substances upon a failure to comply with the demands of the CSA %

The Ninth Circuit acknowledged the prospect of criminal liability if the doctor were doing more
than engaging in an abstract discussion with his patient: “A doctor would aid and abet by acting
with the specific intent to provide a patient with the means to acquire marijuana. Similarly, a
conspiracy would require that a doctor have knowledge that a patient intends to acquire
marijuana, agree to help the patient acquire marijuana, and intend to help the patient acquire
marijuana.” Yet, “[hjolding doctors responsible for whatever conduct the doctor could anticipate
a patient might engage in after leaving the doctor’s office is simply beyond the scope of either
conspiracy or aiding and abetting.™”’ On the other hand, such doctor-patient discussions do

{...continued)

Cope §§11362.5 to 11362.9; COLO. REV. STAT. ANN. §§12-43.3-101 to 12-43.3-1102; CONN. GEN. STAT. ANN. §§21a-
408 to 21a-408q; DEL. CODE ANN. tit. 16 §§4901A to 4926A; D.C. CoDE §§7-1671.01 to 7-1671.13; Hawan REv. STAT.
§329-121 to 329-128; 410 I.L. ComP. STAT. ANN. §§130/10 to 130/140; ME. REV. STAT. ANN. tit. 22 §§2421 to 2430-B;
Mp. Cope ANN. HeALTH-GEN. §§13-3301 1o 13-3316; Mass. GEN. LAwS ANN. ch. 94C App. §§1-1 to 1-17; MicH.
Comp, LAWS ANN. §§333.26421 to 333.26430; MONT. CODE ANN. §50-46-301 to 50-46-344; NEV. REV. STAT.
§3453A.010 to 453A.810: MinN. STAT. §§125.22 1o 152.37; N.H. REV. STAT. ANN. §§126-X:1 to 126-X:11; N.1. STAT.
ANN. §§24:61-1 to 24:61-16; N.MEX. STAT, ANN. §§26-2B-1 to 26-2B-7; ORE. REV. STAT. §§475.300 to 475.346; R.1.
GeN. LAwS §21-28.6-1 t0 21-28.6-13; N.Y. PuB. HEALTH §§3360 10 3369-E.; VT. STAT. ANN. tit. 18 §§4471 10 4474/,
WasH. Rev. CODE ANN. §69-51A.005 to 69-51A.903. The Supreme Court in Oakland Cannabis Buyers’ Cooperative
held that the federal Controlled Substances Act does not contain an implicit medical marijuana exception, United States
v. Qakland Cannabis Buyers' Cooperative, 532 U.S. 483, 495 (2001).

5! CoLo. REV. STAT, ANN. §§12-43.3-101 to 12-43.3-1102; WasH. Rev. CODE ANN. §§69-50.325 to 69-50.369.

52 ALASKA STAT. §§17.38.010 to 17.38.900; 43.61.010 to 43.61.030; Oregon Ballot Measure 91, Control, Regulation,
and Taxation of Marijuana and Industrial Hemp Act (hereinafier Oregon Ballot Measure 91).

%309 F.3d 629 (9™ Cir. 2002).

*1d. at 632.

21 §823(H(“The Attorney General shall register practitioners (including pharmacies ... ) to dispense ... controlled
substances.... The Attorney General may deny an application for such registration ... [in] the public interest. In
determining the public interest, the following factors shall be considered: ... (4) Compliance with applicable State,
Federal, or local laws relating to controlled substances.... ™).

* Jd. at 636 (internal citations omitted).

*7 Id. (emphasis in the original).
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implicate First Amendment free speech principles. The Ninth Circuit therefore affirmed the
district court’s order which had enjoined any DEA enforcement action.™

As a consequence of the CSA and the Conant decision, the state medical marijuana laws are
predicated upon a doctor’s recommendation, rather than a prescription and the medicine is
dispensed other than through a pharmacy.” In addition, the laws afford registered patients, care
givers, cultivators, and distributors immunity from the consequences of state criminal taws.®

Patients

Physicians may recommend medical marijuana only for patients suffering from one or more
statutorily defined “debilitating,” or “qualifying” medical conditions. The typical list would
include the following:

“Debilitating medical condition” means one or more of the following:

(a) Cancer, glaucoma, positive status for human immunodeficiency virus, acquired
immune deficiency syndrome, hepatitis ¢, amyotrophic lateral sclerosis, crohn’s disease,
agitation of alzheimer’s disease or the treatment of these conditions.

(b) A chronic or debilitating disease or medical condition or its treatment that produces
one or more of the following: cachexia or wasting syndrome; severe and chronic pain; severe
nausea; seizures, including those characteristic of epilepsy; or severe and persistent muscle
spasms, including those characteristic of multiple sclerosis.

(c) Any other medical condition or its treatment added by the department pursuant to
section 36-2801.01.%'

The list usually includes a condition such as “severe pain,” or “chronic pain,” or “severe and
chronic pain” that is easy to claim, difficult to diagnose, and grounds for potential abuse. Some
states seek to limit the scope of the term by statute or by regulation.® In many jurisdictions, a

¥ 1d. at 636-39.

9 ALASKA STAT. §§17.37.010 to 17.37.080; AR1z. REV. STAT. ANN. §§36-2801 to 36-2819; CAL. HEALTH & SAFETY
CODE §§11362.5 to 11362.9; CoNN. GEN. STAT. ANN. §§212-408 to 212-408g; CoLO. REV. STAT. ANN. §§12-43.3-101
to 12-43.3-1102: DeL. CODE ANN. tit.16 §§4901A to 4926A; D.C. CODE §§7-1671.01 to 7-1671.13; HAWAlLI REV. STAT.
§§329-121 10 329-128; 410 ILL. COMP. STAT. ANN. §§130/10 to 130/140; Mp. CODE ANN. HEALTH-GEN. §§13-3301 10
13-3316; ME. REV. STAT. ANN. tit. 22 §§2421 to 2430-B; Mass. GeN. Laws ANN. ch. 94C App. §§1-1 to 1-17; MicH.
Comp. Laws ANN. §§333.26421 to 333.26430; MiNN. STAT. §§125.22 to 152.37; MoNT. CODE ANN. §§50-46-301 to
50-46-344; NEV. REV. STAT. §§453A.010 to 453A.810; N.H. REV. STAT. ANN. §§126-X:1 to 126-X:11; N.J. STAT. ANN.
§§24:61-1 to 24:61-16; N.MEX. STAT. ANN. §§26-2B-1 10 26-2B-7: N.Y. PUB. HEALTH §§3360 to 3369-E.; ORE. REV.
Stat. §§475.300 to 475.346; R GEN. LAaws §§21-28.6-1 10 21-28.6-13; V. STAT. ANN. tit. 18 §§4471 to0 4474/,
WasH. REv. CopE ANN. §§69-51A.005 10 69-51A.903.

 ALASKA STAT. §17.37.030: AR1Z. REV. STAT. ANN. §36-2811: CAL. HEALTH & SAFETY CODE §§11362.71(c),
11362.765, 11362.775; CONN. GEN. STAT. ANN. §§212-408a to 21a-408c; DEL. CODE ANN. 1it. 16 §4903A; D.C. CopE
§7-1671.02; Hawan Rev. STAT. §329-122; 410 1L.L. Comp. STAT. ANN. §130/25; MD. CODE ANN, HEALTH-GEN. §13-
3313; ME. REV. STAT. ANN. tit. 22 §§2423-A to 2423-D; Mass. GEN, LAWS ANN. ¢h. 94C App. §§1-4, 1-5; MicH.
Comp. LAwSs ANN. §333.26424; MINN. STAT. §152.32; MONT. CODE ANN. §50-46-319; NEV. REV. STAT, §453A.310;
N.H.REvV. STAT. ANN. §126-X:2; N.J. STAT. ANN. §24:61-6; N.MEX. STAT. ANN. §26-2B-4; N.Y, Pup. HEALTH §3369;
ORE.REV. STAT. §§475.316, 475.319; R.1. GEN. LAws §21-28.6-8; VT. STAT. ANN. tit.18 §4474b; WasH. Rev. CODE
ANN. §69-51A.630.

¢ ARiz. REV. STAT. ANN. §36-2801{3].

 £.g., DEL. CODE ANN, tit, 16 §4902A(3)[bJ(*... severe, debilitating pain, that has not responded to previously
{continued...)
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qualified patient must be a resident of the jurisdiction.”® Most states and the District of Columbia
restrict the amount of marijuana a patient may possess for medical purposes. The limit is usually

an amount Jess than three ounces.”' Medical marijuana statutes ordinarily do not allow patients to
use marijuana in public.*®

Caregivers

Typically, caregivers must register and be designated by one or more registered medical
marijuana patients.® Many medical marijuana laws also afford caregivers the same immunity and
impose the same limitations upon them as apply to patients.”’

Dispensaries

Some state medical marijuana laws contemplate cultivation exclusively by the patient or his or
her caregiver.”® Most, however, establish a regulatory scheme for dispensaries.

(...continued)

prescribed medication or surgical measures for more than 3 months or for which other treatment options produced
serious side effects.... ™).

© E.g.., CONN. GEN. STAT. ANN. §21a-408(10); D.C. CODE §7-1671.01(19); MicH. COMP. LAWS ANN.
§333.264246(a)(6); MONT. CODE ANN. §50-46-307(1)(d); N.H. REV. STAT. ANN. §126-X:1[X], [XVI]; N.J. STAT, ANN.
§24:61-3; N.MEX. STAT. ANN. §26-2B-3 [G}; R.L GEN. LAws §21-28.6-3(10); VT. STAT. ANN. tit. 18 §4472(12): but see
NEev. REV, STAT. §453A.364 (recognition of nonresident cards).

® E.g., ALASKA STAT. §17.37.040(a)(4)(1 0z.); DEL. CODE ANN. it.16 §4903A(a)(6 0z.); D.C. CopnE §7-1671.03(a)(2
o0z.); 410 I Comp. STAT. ANN. §130/10(a)(1), 130/25(a)(2.5 0z.); ME. REV, STAT. ANN. tit. 22 §§2423-A[1][AK2.5
0z.); MiCH. CoMp. LAWS ANN. §333.26424(2.5 oz.); MONT. CODE ANN. §50-46-319 (1 oz.); NEV. REV. $TAT.
§453A.200 (1 0z.); NJH. REV. STAT. ANN. §126-X:2{1}(2 oz.); ORE. REV. STAT. §475.320 (24 oz.); R.1. GEN. Laws §21-
28.6-4 (2.5 oz.).

o E.g., ALASKA STAT. §17.37.040(a)(2); CONN. GEN. STAT. ANN. §21a-408a(b)(2); DEL. CODE ANN. tit.16 §4904A(3);
D.C. CopE §7-1671.03; 410 Ii.. Comp. STAT. ANN. §130/30(3)(F); MicH. Comp, Laws ANN. §333.26427(b)3)(B);
N.H.REV. STAT. ANN. §126-X:3[1T}(c); N.MEX. STAT. ANN. §26-2B-5[A](3)(d); ORE. REV. STAT. §8475.316(1)(b).
 E.g., ALASKA STAT. §17.37.010(e); ARIZ. REV. STAT. ANN. §36-2804.02; Conn. GEN. STAT. ANN. §21a-408b; DEL.
CODE ANN. 1it. 16 §4909A; 410 ILL. Comp. STAT. ANN. §130/55; ME. REV. STAT, ANN, tit. 22 §§2425; Mass. GEN.
Laws ANN. ch. 94C App. §1-1; MONT. CODE ANN. §50-46-308; NEV. REV, STAT. §453A.210; N.H. REV. STAT. ANN.
§126-X:4; N.J STAT. ANN. §24:61-4; N.MEX. STAT. ANN. §26-2B-7; OrE. REV. STAT. §§475.309, 475.312; R.L GEN.
Laws §21-28.6-4; VT. STAT. ANN. tit. 18 §4474.

7 E.g., AR1Z. REV. STAT. ANN. §36-2811; CAL. HEALTH & SAFETY CODE §§11362.77, 11362.775; CONN. GEN. STAT.
ANN. §21a-408b; DEL. CODE ANN. tit.16 §4903A; 410 ILL. CoMP. STAT. ANN. §130/25; MAsS. GEN. LAWS ANN. ch. 94C
App. §§1-4, 1-5; Mic. Comp. Laws ANN. §333.26424; MonT. CODE ANN. §50-46-319; Nev. REv. STAT. §453A.200;
N.H. REV. STAT. ANN. §126-X:2; N.J. STAT. ANN. §24:6]-6; N.MEX. STAT. ANN. §26-2B-4; ORE. REV. STAT.
§§475.316, 475.319; R.I. GEN. LAWS §21-28.6-8: VT. STAT. ANN. tit. 18 §4474b.

® E.g., ALASKA STAT. §17.37.030; HAWAI REV, STAT. §329-122; Mich. Comp. LAWS ANN. §333.26424; ORE. REV.
STAT. §§475.316, 475.319; R.1. GEN. Laws §21-28.6-8.

% E.g., ARIZ. REV. STAT. ANN. §36-2804; Car. HEAUTH & SareTY CoDE §11362.8; CONN. GEN. STAT. ANN. §21a-408h;
DEL. CObE ANN. tit.16 §4914A; D.C. CopE §7-1671.06; Hawau REvV. STAT. §329-122; 410 1. CoMmp. STAT. ANN.
§§130/85 to 130/130; ME. REV. STAT. ANN. tit. 22 §2428; MASS. GEN. LAwS ANN. ch. 94C App. §§1-9; MoNT. CODE
ANN. §§50-46-308, 5-46-309; NEV. REV. STAT. §§453A.320 t0 453A.344; N.H. REV. STAT. ANN. §126-X:8; N.J. STAT.
ANN. §24:61-7; N.MEX. STAT. ANN. §26-2B-7; ORE. REV. STAT. §475.304; VT. STAT. ANN. tit.18 §4474¢.
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Marijuana: Medical and Retail—Selected Legal Issues

Retail Marijuana

Four states, Washington, Colorado, Oregon, and Alaska, have established retail marijuana
regimes. Each regulates the distribution of marijuana without a necessary medical nexus, but
raises many of the same federal-state conflict issues found in the medical marijuana statutes.
Much like the medical marijuana regimes, each recreational marijuana regime shares general
patterns, but they also each have some unique characteristics. In some instances, for example
Washington, the statutory authority establishing the retail regime is fairly specific. In others, such
as Colorado, the statute provides only a broad framework while authorizing a state regulatory
agency to fill in the details through regulations.

Decriminalization of Personal Possession and Consumption

Each of the retail marijuana laws decriminalizes the consumption and possession of varying
amounts and forms of marijuana by individuals at least 21 years of age within the state. The laws,
however, prohibit consumption of marijuana in public and maintain a prohibition on driving
vehicles under the influence of marijuana, even if it was acquired and consumed in compliance
with the state law.”

Washington Initiative 502, for example, legalizes marijuana possession by amending state law to
provide that the possession of small amounts of marijuana “is not a violation of this section, this
chapter, or any other provision of Washington law.””' Under the Initiative, individuals over the
age of 21 may possess up to one ounce of dried marijuana, 16 ounces of marijuana-infused
product in solid form, or 72 ounces of marijuana infused product in liquid form.” However,
marijuana must be used in private, as it is unlawful to “open a package containing marijuana ... or
consume marijuana ... in view of the general public.”73

Colorado voters approved an amendment to the Colorado Constitution (Amendment 64) to ensure
that it “shall not be an offense under Colorado law or the law of any locality within Colorado” for
an individual 21 years of age or older to possess, use, display, purchase, consume, or transport
one ounce of marijuana; or possess, grow, process, or transport up to six marijuana plants.™
Unlike Initiative 502, which permits only state-licensed facilities to grow marijuana, Amendment
64 allows any individual over the age of 21 to grow small amounts of marijuana (up to six plants)
for personal use.” In similar fashion to Washington’s Initiative 502, marijuana may not be
consumed “openly and publicly or in a manner that endangers others” under Colorado law.”
Oregon Ballot Measure 91 decriminalizes personal possession, for individuals of at least 21 years
old, of up to eight ounces of “homegrown marijuana,” up to 16 ounces of “homegrown marijuana

" E.g.. Washington Initiative 502 §31, amending RCW 69.50.4013 and 2003 ¢ 53 5 334, available at http://sos.wa.gov/
_assets/elections/initiatives/i302.pdf (hereinafier Washington Initiative 502).

" 1d. at §20
™ Id. a