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NOMINATION TO THE
U.S. DEPARTMENT OF TRANSPORTATION
AND THE U.S. DEPARTMENT OF COMMERCE

WEDNESDAY, JUNE 28, 2017

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Committee met, pursuant to notice, at 10 a.m., in room SR—
253, Russell Senate Office Building, Hon. John Thune, Chairman
of the Committee, presiding.

Present: Senators Thune [presiding], Nelson, Sullivan, Young,
Cantwell, Klobuchar, Blumenthal, Duckworth, Hassan, Cortez
Masto, Fischer, and Heller.

OPENING STATEMENT OF HON. JOHN THUNE,
U.S. SENATOR FROM SOUTH DAKOTA

The CHAIRMAN. Good morning. Thank you, Mr. Bradbury and
Ms. Walsh, for being here. We have two well-qualified nominees be-
fore our Committee today.

Steven Bradbury has been nominated to serve as the General
Counsel at the Department of Transportation. Mr. Bradbury is cur-
rently a litigation partner at Dechert here in Washington, D.C.,
and his practice focuses on regulatory enforcement and investiga-
tions, rulemakings, and judicial review of agency actions, as well
as appellate cases and antitrust matters.

From 2005 to 2009, Mr. Bradbury headed the Office of Legal
Counsel at the Department of Justice, the office that provides es-
sential legal advice to the President and the heads of executive de-
partments and agencies. In that role, he received the Edmund J.
Randolph Award and the Secretary of Defense Medal for Out-
standing Public Service, among other awards.

Before serving in the Justice Department, Mr. Bradbury was a
partner at Kirkland & Ellis for 10 years. He clerked for Justice
Clarence Thomas on the Supreme Court and for Judge James L.
Buckley on the D.C. Circuit. Mr. Bradbury graduated magna cum
laude from Michigan Law School and received his B.A. from Stan-
ford University.

If confirmed, Mr. Bradbury will serve as the Chief Legal Officer
at the Department of Transportation, with final authority on ques-
tions of law. The General Counsel is the legal advisor to the Sec-
retary and is responsible for the supervision, coordination, and re-
view of the legal work of the almost 500 lawyers throughout the
Department. The General Counsel is also responsible for the Office
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of Aviation Consumer Protection and Enforcement, and coordinates
the Department’s legislative efforts, regulatory program, and in-
volvement in legal proceedings before other agencies as well as var-
ious operational and international legal matters.

Elizabeth Walsh has been nominated to serve as Assistant Sec-
retary and Director General of the United States and Foreign Com-
mercial Service, within the Department of Commerce. She cur-
rently serves as a Senior Advisor to Secretary Wilbur Ross. Before
that, she served as a Special Assistant to the President and Asso-
ciate Director for Presidential Personnel. She has had an extensive
career in the international arena in both the private and public
sectors.

Ms. Walsh has served more than 12 years in the Federal Govern-
ment, including at the Department of State, the U.S. Mission to the
United Nations, and the Department of Energy. She also worked
at the United Nations, serving 18 months in Bosnia, during the
war. At the Department of State, Ms. Walsh was a senior advisor
in the Bureau of Near Eastern Affairs. She holds a Bachelor of
Arts degree in Government and International Relations from
Georgetown University and a Master of Science degree from the
London School of Economics and Political Science.

If confirmed, Ms. Walsh will lead the trade promotion arm of the
U.S. Department of Commerce’s International Trade Administra-
tion. U.S. Commercial Service trade professionals in over 100 U.S.
cities and in more than 75 countries help U.S. companies get start-
ed in exporting or increasing their sales to new global markets.

As part of the Commerce Department’s International Trade Ad-
ministration, the Commercial Service helps American firms and
workers navigate the often complicated and unpredictable waters of
foreign trade, so that U.S. firms’ sales abroad help to support jobs
here in the United States.

Both nominees have consistently proven their willingness to ad-
dress the challenges facing our Nation.

I would like to thank you both for testifying today and for your
willingness to continue your service to our country.

And Senator Nelson, our Ranking Member, is at the DOD NDAA
markup right now. The Senate Armed Services Committee is mark-
ing up the defense bill, so he is going to be joining us a little bit
late.

Senator Cantwell, anything you would like to add?

Senator CANTWELL. [Off microphone.]

The CHAIRMAN. OK. We will then proceed to our panel, starting
with Steven Gill Bradbury, of Virginia. He was nominated to be
General Counsel, Department of Transportation.

As I mentioned Elizabeth Erin Walsh, of the District of Colum-
bia, to be Director General of the United States and Foreign Com-
mercial Service and Assistant Secretary for Global Markets at the
Department of Commerce.

So if you would proceed with your opening remarks, and then
we’ll get a chance to ask some questions.

Mr. Bradbury.
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STATEMENT OF STEVEN GILL BRADBURY, NOMINEE TO BE
GENERAL COUNSEL, U.S. DEPARTMENT OF TRANSPORTATION

Mr. BRADBURY. Well, thank you, Chairman Thune and Senator
Cantwell. Before I begin, I would just like to introduce my family.
My wife, Hilde Kahn, is here, and my daughter, Susanna
Bradbury, who just graduated from TJ, Thomas Jefferson High
School, in Fairfax. I'm very proud of her. And also here are my
wife’s parents, Barbara and Walter Kahn, of Bethesda. And I
would also just like to introduce my partner and colleague Paul
Dennis, who is here supporting me from our firm.

So thank you again, and to the distinguished members of the
Committee. I am humbled and honored to come before you today
as the nominee to serve as General Counsel of the Department of
Transportation. I am deeply grateful to the President and Sec-
retary Chao for the trust and confidence they have placed in me.
And again I would like to thank my family and supporters who are
here. And I especially want to thank my wife, Hilde, among other
things for putting up with me for 29 years.

Someone who could not be here today, but who I know would be
the proudest person in this hearing room if she were still alive is
my mother, Cora Gill Bradbury. She raised me in Portland, Or-
egon, as a single mom after my father died before my first birth-
day. She took in ironing for 75 cents an hour and worked nights
in a bakery to support me and my grandmother and to supplement
our Social Security income. She encouraged me in every endeavor
and always pointed me toward college and a better future. Because
of her, I was the first in our family to attend a 4-year university,
graduating from Stanford and later from Michigan Law School.

After serving judicial clerkships with Judge James Buckley on
the D.C. Circuit and with Justice Clarence Thomas on the Supreme
Court, my legal career has focused on administrative litigation and
antitrust, agency rulemakings and enforcement actions, appellate
cases, and constitutional issues. I have handled a number of sub-
stantial regulatory matters in private practice, including before the
Department of Transportation.

As the Chairman said, I've also had the great good fortune to
serve previously in the Executive Branch of our government. From
2005 to 2009, I headed the Office of Legal Counsel at the Justice
Department, where I advised the President, the Attorney General,
and the heads of executive departments and agencies on a wide
range of complex legal questions arising under the Constitution
and the laws and treaties of the United States.

OLC is the office in the Executive Branch where the buck stops
on contentious legal issues. OLC does not make policy decisions or
authorize any policies for the Executive Branch; rather, its essen-
tial function is to provide unvarnished legal advice, not distorted
by policy objectives or political considerations to help ensure that
the programs approved by senior policymakers are consistent with
the rule of law.

Every opinion I gave for OLC represented my best judgment of
what the laws in effect at that time required. I certainly recognize
and respect that some of the questions we addressed during my
tenure in the Office raised difficult issues about which reasonable
people could disagree. Indeed, our opinions acknowledged as much.
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My previous experiences in government and private practice
have given me a working base of knowledge in administrative law
and a healthy appreciation for the limits of government authority.
They’ve also instilled in me an abiding reverence for the rule of law
and a dedication to preserving the constitutional structures and
traditions on which——

[Audience interruption.]

The CHAIRMAN. Order. Order in the hearing room.

Mr. Bradbury, please proceed.

Mr. BRADBURY. Thank you, Mr. Chairman.

These experiences really have instilled in me an abiding ref-
erence for the rule of law and a dedication to preserving the con-
stitutional structures and traditions on which our freedom depends,
not least of which is the proper relationship between the Federal
Government and the States. I pledge to this Committee that if con-
firmed, I will bring these same values to work with me every day
at the Department of Transportation.

DOT’s mission is exceptionally important. The liberty and pros-
perity of the American people depend in no small part on the safe,
efficient operation of the Nation’s transportation systems and infra-
structure. If privileged to be confirmed by the Senate, I will work
alongside the many dedicated career lawyers of DOT to ensure to
the best of our abilities that the Department’s decisions are well
founded and consistent with the statutory authorities provided by
Congress. We will devote ourselves to giving the Secretary and the
administrators of the Department the legal support they need to
maximize public safety in accordance with the law, to strengthen
our nation’s infrastructure through efficient implementation of au-
thorized funding programs, and to preserve, as Congress intended,
competitive markets for private investment and innovation in
transportation technology.

Thank you.

[The prepared statement and biographical information of Mr.
Bradbury follow:]

PREPARED STATEMENT OF STEVEN GILL BRADBURY, NOMINEE TO BE GENERAL
COUNSEL, U.S. DEPARTMENT OF TRANSPORTATION

Thank you, Chairman Thune, Ranking Member Nelson, and distinguished Mem-
bers of the Committee. I am humbled and honored to come before you today as the
nominee to serve as General Counsel of the Department of Transportation.

I am deeply grateful to the President and Secretary Chao for the trust and con-
fidence they have placed in me.

I want to thank my family for their love and support. I am especially thankful
to my wife Hilde Kahn—among other things, for putting up with me for 29 years.
Hilde is here today, along with our daughter Susanna, who is 18 and just graduated
from Thomas Jefferson High School for Science and Technology in Fairfax County,
Virginia, and my wife’s parents, Barbara and Walter Kahn of Bethesda, Maryland.
Our two sons, James and Will, are busy working in Silicon Valley and could not
be with us.

Someone else who could not be here today, but who would be the proudest person
in this hearing room if she were still alive, is my mother Cora Gill Bradbury. She
raised me in Portland, Oregon, as a single mom after my father died before my first
birthday. She took in ironing for 75 cents an hour and worked nights in a bakery
to support me and my grandmother and to supplement our Social Security income.
She encouraged me in every endeavor and always pointed me toward college and
a better future.
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Because of her, I was the first in our family to attend a four-year university, grad-
1sla}tling1 from Stanford University and later from the University of Michigan Law

chool.

After serving judicial clerkships with Judge James L. Buckley on the U.S. Court
of Appeals for the D.C. Circuit and for Justice Clarence Thomas on the Supreme
Court of the United States, my legal career has focused on administrative litigation
and antitrust law, agency rulemakings and enforcement actions, appellate cases,
and constitutional issues. I have handled a number of substantial regulatory mat-
ters in private practice, including before the Department of Transportation.

I have also had the great fortune to serve previously in the Executive Branch of
our government. From 2005 to 2009, I headed the Office of Legal Counsel (“OLC”)
at the U.S. Department of Justice, where I was called upon to advise the President,
the Attorney General, and the executive departments and agencies on a broad range
of the most complex legal questions arising under the Constitution and the statutes
and treaties of the United States.

As you may know, OLC is the office in the Executive Branch where the buck often
stops on contentious legal issues. OLC does not make policy decisions or authorize
any policies for the Executive Branch; rather OLC’s essential function is to provide
unvarnished legal advice, not distorted by policy objectives or political consider-
ations, to help ensure that the programs approved by senior policy makers are con-
sistent with the rule of law.

In performing that duty, every opinion I gave for OLC represented my best judg-
ment of what the law required. I certainly recognize and respect that some of the
questions we addressed raised difficult issues about which reasonable people could
disagree. Indeed, my opinions recognized as much at the time.

My previous experiences both in government and in private practice have given
me a working base of knowledge in administrative law and a healthy appreciation
for the limits of government authority. More broadly, they have instilled in me an
abiding reverence for the rule of law and a dedication to the preservation of our Na-
tion’s constitutional structures and traditions on which our freedom depends—not
least of which is the proper relationship between the Federal Government and the
states.

I pledge to this Committee that, if confirmed, I will bring those same values to
work with me every day at the Department of Transportation.

DOT’s mission is exceptionally important. The liberty and prosperity of the Amer-
ican people depend in no small part on the safe, efficient operation of the Nation’s
transportation systems and infrastructure.

If privileged to be confirmed by the Senate, I will work alongside the many dedi-
cated career lawyers of DOT to ensure, to the best of our abilities, that the Depart-
ment’s decisions are well-founded and consistent with the statutory authorities pro-
vided by Congress.

We will devote ourselves to giving the Secretary and the administrators of the De-
partment the legal support they need to maximize public safety in accordance with
the law, to strengthen our Nation’s infrastructure through efficient implementation
of authorized funding programs, and to preserve, as Congress intended, competitive
markets for private investment and innovation in transportation technology.

Thank you, Mr. Chairman. That concludes my statement, and I would be happy
to answer the Committee’s questions.

A. BIOGRAPHICAL INFORMATION

1. Name (include any former names or nicknames used): Steven Gill (“Steve”)
Bradbury. Former name used: Steven Dean Bradbury, 1958-1986 (judicial name
change, July 15, 1986).

2. Position to which nominated: General Counsel, Department of Transportation.

3. Date of nomination: June 6, 2017.

4. Address (list current place of residence and office addresses):

Residence: Information not released to the public.
Office: 1900 K Street, N.W. Washington, D.C. 20006

5. Date and place of birth: September 12, 1958; Portland, Oregon.

6. Provide the name, position, and place of employment for your spouse (if mar-
ried) and the names and ages of your children (including stepchildren and children
by a previous marriage).

Spouse: Hilde Elisabeth Kahn. Occupation: Homemaker; registered real estate
agent, affiliated with Long & Foster, McLean, VA; owner and developer of in-
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vestment property (single family home) through a limited liability company,
Chesterbrook Homes LLC, of which she is the sole member.
Three children: James, age 23; Will, age 21; Susanna, age 18.

7. List all college and graduate degrees. Provide year and school attended.

Stanford University (Sept. 1976 to June 1980), BA English, June 1980.
University of Michigan Law School (Aug. 1985 to May 1988), JD magna cum
laude, May 1988.

8. List all post-undergraduate employment, and highlight all management-level
jobs held and any non-managerial jobs that relate to the position for which you are
nominated.

July 2009-Present:
Partner

Dechert LLP (law firm)
1900 K Street, N.-W.
Washington, D.C. 20006

My practice with Dechert LLP has included representing clients in administra-
tive proceedings and government investigations and enforcement actions, in-
cluding matters before the Department of Transportation and matters involving
public safety and competition issues. I have also represented clients in court
cases at all levels raising constitutional issues and questions involving the in-
terpretation of Federal statutes and judicial review of agency actions. In many
of these matters, I have interacted extensively with officials of the Federal Gov-
ernment, including at the Department of Transportation. I have also managed
complex projects and supervised teams of attorneys and support staff. Finally,
during my years at Dechert, I have appeared in public, in court, and in Con-
gress to address issues of public importance and significant legal questions. I
believe these experiences are relevant and useful in approaching the duties of
the position to which r have been nominated.

April 2004—January 2009:

Acting Assistant Attorney General (Feb. 2005; June 2005—Apr. 2007)
Principal Deputy Assistant Attorney General (Apr. 2004—Jan. 2009)
Office of Legal Counsel

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

As head of the Office of Legal Counsel, I managed an office of numerous attor-
neys, including some of the most experienced and accomplished senior career
lawyers in the executive branch. OLC is the office in the Justice Department
that exercises the Attorney General’s authority to provide legal advice to the
President and the heads of executive departments and agencies on complex, dif-
ficult, and novel questions of constitutional law, statutory interpretation, and
treaty matters. During my tenure in OLC, I interacted directly with the Attor-
ney General, the President, the Vice President, the White House Counsel, Cabi-
net officers, and the general counsels of departments and agencies to address
and resolve significant legal issues, including issues on which there was a divi-
sion of views within the executive branch. I also interfaced extensively with the
Committees and Members of Congress and their staffs to explain the legal posi-
tions of the Executive Branch and to assist in crafting legislative solutions for
complex problems. These experiences in OLC are relevant preparation for po-
tential service as General Counsel of the Department of Transportation.

September 1993-April 2004:
Partner (Oct. 1994—April 2004)
Associate (Sept. 1993-Oct. 1994)
Kirkland & Ellis LLP

655 Fifteenth Street, N.W.
Washington, D.C. 20005

As a partner at Kirkland & Ellis, I supervised teams of lawyers in several large
cases of significance, including a proposed merger of major airlines, several high
profile telecom mergers, large antitrust and securities litigation matters in
court, and numerous other appellate matters, constitutional cases, and adminis-
trative law matters, several of which involved court challenges to agency
rulemakings. I also served on the firm’s Finance Committee and the Associate
Review Committee for the firm’s Washington office. These matters and assign-
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ments provide relevant experience for potential service supervising the legal
staff of a major department of government with responsibilities in a wide range
of administrative law areas.

July 1992—July 1993:

Law Clerk to Justice Clarence Thomas
Supreme Court of the United States

1 First Street, N.E.

Washington, D.C. 20543

July 1991-July 1992:
Attorney-Adviser

Office of Legal Counsel

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

July 1990—July 1991:

Law Clerk to Judge James L. Buckley
U.S. Court of Appeals for the D.C. Circuit
333 Constitution Avenue, N.W.
Washington, D.C. 20001

September 1988—July 1990:
Associate

Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

May 1987—July 1987:

Summer Associate

Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington. D.C. 20044

May 1986-August 1986:

Summer Associate

Miller, Nash, Wiener, Hager & Carlsen
111 SW Fifth Avenue

Portland, OR 97204

September 1983-August 1985:

Legal Assistant

Davis Polk & Wardwell

1 Chase Manhattan Plaza

New York, NY 10001

(Now located 47th Street & Park Avenue)

November 1981-September 1983:

Assistant Editor (Feb. 1983—Sept. 1983)

Editorial Assistant (Nov. 1981-Feb. 1983)

Avon Books (then a Division of the Hearst Corporation)
1790 Broadway

New York, NY 10019

August 1981-October 1981:
Waiter & Bus Boy

Off Broadway Company (restaurant)
West 69th Street & Broadway
New York, NY

(No longer in business)

April 1981-June 1981:

Waiter

Le Café Meursault (restaurant)
Palo Alto, CA

(No longer in business)
September 1980-October 1980:
Food Service (sandwich maker)
Stanford Coffee House
Tresidder Student Union
Stanford University

Stanford, CA 94305



June 1980-September 1980:

Installer of insulation blankets for water heaters in university housing
Stanford Conservation Center

Stanford University

Stanford, CA 94305

9. Attach a copy of your resume.

Please see Attachment A.

10. List any advisory, consultative, honorary, or other part-time service or posi-
tions with Federal, State, or local governments, other than those listed above, with-
in the last ten years. None.

11. List all positions held as an officer, director, trustee, partner, proprietor,
agent, representative, or consultant of any corporation, company, firm, partnership,
or other business, enterprise, educational, or other institution within the last ten
years.

Partner, Dechert LLP, 7/2009 to present.

Chair (9/2015 to present) and Member (9/2012 to present), Editorial Board for
Annual Review of Antitrust Law Developments, ABA Section of Antitrust Law.

Member, 5/2012 to present, Capital Markets Litigation Advisory Committee,
U.S. Chamber of Commerce Litigation Center.

Chair, 5/2015 to present, International Law Working Group. John Hay Initia-
tive.

Member, 2/2012 to present, National Security Law Working Group, Heritage
Foundation.

12. Please list each membership you have had during the past ten years or cur-
rently hold with any civic, social, charitable, educational, political, professional, fra-
ternal, benevolent or religious organization, private club, or other membership orga-
nization. Include dates of membership and any positions you have held with any or-
ganization. Please note whether any such club or organization restricts membership
on the basis of sex, race, color, religion, national origin, age, or handicap.

D.C. Bar; member since 12/1988.
American Bar Association; member, 1988-1992 and 2009 to present.

ABA Section of Antitrust Law, Editorial Board for Annual Review of Antitrust
Law Developments; chair, 9/2015 to present, and member, 9/2012 to present.

U.S. Chamber of Commerce Litigation Center, Capital Markets Litigation Advi-
sory Committee; member since 5/2012.

Federalist Society; member off and on beginning in 1993 and currently; was not
a member while serving in government.

Heritage Foundation, National Security Law Working Group: participating
member since 2/2012.

John Hay Initiative, International Law Working Group; chair, since 5/2015.
Alexander Hamilton Society; member 2012-2014.

Supreme Court Historical Society; member 2013.

Stanford University Alumni Association; member since 1980.

Michigan Law School Alumni Association; member since 1988.

Chesterbrook Swim and Tennis Club (community pool and tennis courts
inMcLean, VA); member from 06/2008 until 03/2013.

River Falls Community Center Association. Inc. (community pool and tennis
courts in Potomac, MD); member from 08/1996 until 09/2007.

Civic Association of River Falls; member from 08/1996 until 09/2007.

Registered member of the Republican Party.

Maryland Republican Party; was a member while living in MD (until 2007).
Virginia Republican Party; currently a member.

To my knowledge, no organization of which I have been a member has ever had

a policy of restricting membership on the basis of sex, race, color, religion, na-
tional origin, age, or handicap.

13. Have you ever been a candidate for and/or held a public office (elected, non
elected, or appointed)? If so, indicate whether any campaign has any out standing
debt, the amount, and whether you are personally liable for that debt.
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As listed above, I have held appointed office in the U.S. Department of Justice
and have served as law clerk to two Federal judges. I have not campaigned for pub-
lic office and do not have any campaign debt.

14. Itemize all political contributions to any individual, campaign organization,
political party, political action committee, or similar entity of $500 or more for the
past ten years. Also list all offices you have held with, and services rendered to, a
state or national political party or election committee during the same period.

I have made the following political contributions of $500 or more in the last ten
years:

09/26/2016 $1,000 National Republican Senatorial Committee
02/21/2016 $2,700 Marco Rubio for President

06/18/2015 $2,700 JEB2016, Inc.

09/19/2012 $2,500 Romney Victory, Inc.

05/08/2012 $500 Ted Cruz for Senate

09/14/2011 $1,500 Romney for President

07/26/2011 $1,000 Romney for President

02/24/2010 $1,000 National Republican Senatorial Committee

I have held no offices with any political party or election committee. I did serve
as an unpaid legal adviser to presidential candidate Mitt Romney in 2012 and as
an informal legal adviser to candidate Jeb Bush in 2015-2016.

15. List all scholarships, fellowships, honorary degrees, honorary society member-
ships, military medals, and any other special recognition for outstanding service or
achievements.

—Edmund J, Randolph Award for outstanding service to the Department of
Justice, 2007.

—Secretary of Defense Medal for Outstanding Public Service, Nov. 2006.
—National Security Agency’s Intelligence Under Law Award, May 2008.

—Director of National Intelligence’s 2007 Intelligence Community Legal Award
(Team of the Year, FISA Modernization).

—Criminal Division’s Award for Outstanding Law Enforcement Partnerships,
Nov. 2006.

—Included in list of Washington’s top 40 lawyers under age 40, Washingtonian
Magazine, Aug. 1998.

—dJ.D., magna cum laude, University of Michigan Law School, May 1988.
—Order of the Coif, University of Michigan Law School, 1988.

—Article Editor, Michigan Law Review, 1987-1988.

—Dean’s 1987-1988 Law Review Award for outstanding contribution to the
Michigan Law Review.

—Book Awards for top grade in law school classes: Administrative Law, Civil
Procedure II; and Legal Process.

—Supreme Court clerkship, Justice Thomas, October Term 1992.

—D.C. Circuit clerkship, Judge Buckley, 1990-1991.

—Student Body President, Washington High School, Portland, OR, 1976.
—Officer, Honor Society, Washington High School, Portland, OR, 1975-1976.
—National Merit Scholarship Letter of Commendation, Washington High
School, Portland, OR, 1976.

16. Please list each book, article, column, or publication you have authored, indi-
vidually or with others. Also list any speeches that you have given on topics rel-
evant to the position for which you have been nominated. Do not attach copies of
these publications unless otherwise instructed.

Publications:

—Steven G. Bradbury, “National Security and the New Yellow Press,” pub-
lished as chapter 11 in Journalism After Snowden: The Future of the Free Press
in the Surveillance State, p. 172 (Emily Bell, Taylor Owen, et al., eds., Columbia
Journalism Review Books, Columbia Univ. Press 2017).

—Steven G. Bradbury, Justice Thomas and the Second Amendment: Protecting
Liberty and Promoting Equal Justice, published online at JusticeThomas.com
(Oct. 24, 2016).

—Steven Gill Bradbury, “Celebrating Justice Thomas’s 25 Years of Service on
the Supreme Court,” Letter of Tribute Addressed to Sen. Orrin G. Hatch, Sen-
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ate Committee on the Judiciary (Sept. 16, 2016) (published in the Congressional
Record).

—Steven G. Bradbury, Opinion Piece, “Clarence Thomas’s 25 years on
theSupreme Court are a triumph of perseverance,” FoxNews.com (online)
(June 27, 2016).

—dJohn Hay Initiative International Law Working Group, Chaired by Steven G.
Bradbury. “Update on China’s Expansion in the South China Sea” (May 6,
2016) (published online).

—dJohn Hay Initiative International Law Working Group, Chaired by Steven G.
Bradbury, “JHI Backgrounder: China’s Maritime Expansion in the South and
East China Seas” (Sept. 21, 2015) (published online).

—Steven G. Bradbury, Balancing Privacy and Security, Harv. J. L. & Pub. Pol'y
(Federalist Ed.), Vol. 2, No. 1, p.5 (Winter 2015).

—Steven G. Bradbury, Op-Ed, “Opposing view: Preserve this critical tool [NSA
telephone metadata program],” USA Today, p. 10A (Mar. 28, 2014).

—Steven G. Bradbury, Op-Ed, “Don’t limit the NSA’s effectiveness,” Wash. Post,
p.Al3 (Jan. 5, 2014).

—Michael B. Mukasey, Steven G. Bradbury, & David B. Rivkin Jr., Op-Ed, “An
ill-founded ruling against the NSA,” Wash. Post, p.A27 (Dec. 20, 2013).
—Steven G. Bradbury, Understanding the NSA Programs: Bulk Acquisition of
Telephone Metadata Under Section 215 and Foreign-Targeted Collection Under
Section 702, Lawfare Research Paper Series 1, No. 3 (Aug. 30, 2013), available
at https:/ /www.lawfareblog.com [topic | lawfare-research-paper-series.

—Steven G. Bradbury, Op-Ed, “The use of phone data: Constraining the NSA
would make Americans less safe,” Wash. Post, p.A15 (July 23, 2013).

—Steven G. Bradbury, Op-Ed, “Opposing view: ‘The system works well as it is’:
FISA court judges serve the rule of law,” USA Today, p.8A (July 19, 2013).

—Thomas P. Vartanian & Steven G. Bradbury, How to Fight Back Against Bad
Agency Decisions, American Banker BankThink (online) (Jan. 16, 2013).
—Steven G. Bradbury, Anticipating How the U.S. Supreme Court May Rethink
Fraud-on-the-Market Standards for Securities Class Actions, Bloomberg BNA
(online) (Aug. 24, 2012).

—George G. Gordon & Steven G. Bradbury, K-Dur: The Rejection of “Scope of
the Patent” Test, Law360 (online) (July 24, 2012).

—FTC Recommends Improvements to Patent System, Intellectual Prop. & Tech’y
L.J. (June 2011).

—Timothy C. Blank, Steven G. Bradbury, & Christopher R. Boisvert, The Dawn
of Internet Privacy?, Law360 (online) (Apr. 22, 2011).

—Steven G. Bradbury, Keynote Address, The Developing Legal Framework for
Defensive and Offensive Cyber Operations, 2 Harv. Nat’l Sec. J. 629 (Mar. 2011).
—Steven G. Bradbury & John P. Elwood, Op-Ed, “Recess is canceled: President
Obama should call the Senate’s bluff,” Wash. Post, p.Al9 (Oct. 15, 2010).

—Steven G. Bradbury, Dechert LLP, After further review, NFL’s “Hail Mary”
pass ruled incomplete: Supreme Court holds NFL’s joint trademark licensing
subject to Section 1 of the Sherman Act, Lexology (online) (May 28, 2010).
—Steven G. Bradbury, Gearing up for American Needle v. NFL, Law360 (online)
(Jan. 11, 2010).

—Steven G. Bradbury & Grant M. Dixton, Court Ruling Wrongly Creates New
Right to Sue Telecom Companies, Washington Legal Foundation Legal Opinion
Letter, Vol. 12, No. 22 (Aug. 30, 2002) (discussing Law Offices of Curtis V.
Trinko, LLP v. Bell Atlantic Corp., 294 F.3d 307 (2d Cir. 2002), a case later re-
versed by the Supreme Court).

—Steven Bradbury & Kelion Kasler, Kirkland & Ellis, “Verizon Communica-
tions: The Merger of Bell Atlantic and GTE,” published in Corporate Finance,
Global M&A Yearbook 2000: New Strategies in M&A at 47 (Nov. 2000).

—Steven G. Bradbury, Paul T. Cappuccio & Patrick F. Philbin, Kirkland &
Ellis, “Telecommunications,” published in International Financial Law Review,
United States: A Legal Guide at 33 (June 1998).

—Steven G. Bradbury, Paul T. Cappuccio & Patrick F. Philbin, Kirkland &
Ellis, “United States,” published in International Financial Law Review, Tele-
commaunications: An International Legal Guide at 69 (Aug. 1997).
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—Steven G. Bradbury, The Unconstitutionality of Qui Tam Suits, Federalist So-
ciety Federalism & Separation of Powers News, Vol. 1 No. 1 (Fall 1996) (dis-
cussing pending cert. petition in Hughes Aircraft Co. v. United States ex rel.
Schumer).

—Steven G. Bradbury, Original Intent, Revisionism, and the Meaning of the
CGL Comprehensive General Liability Insurance] Policies, 1 Environmental
Claims J. 279 (Spring 1989).

—Note, Corporate Auctions and Directors’ Fiduciary Duties: A Third-Generation
Business Judgment Rule, 87 Mich. L. Rev. 276 (1988).

—Book Note, 85 Mich. L. Rev. 941 (1987).

—A Cattleman’s Calling (short story), published in The Hoboken Terminal, Vol.
1 No. 1 (Spring 1982).

In addition to the publications listed above, I have assisted in preparing client
alerts issued online by Dechert LLP regarding a wide variety of legal topics. Those
client alerts are available at https:/ /www.dechert.com [steven bradbury/ (click on
“Related Publications”). I also authored or supervised the preparation of legal opin-
ions for the Office of Legal Counsel (“OLC”) of the U.S. Department of Justice from
2004 to 2009. Many of those opinions are posted on the OLC Website and can be
found at www.usdoj.gov/olc/opinions-main and https:/ | www.usdoj.gov /ole | olc-foia-
electronic-reading-room.

Speeches and Other Public Remarks:

I have given numerous speeches, panel presentations, and other public remarks,
mostly addressed to issues of national security law, cybersecurity, antitrust, securi-
ties law, and administrative law and regulation. Very few of my public remarks
have been relevant to the position to which I have been nominated. The following
is the most complete list I have been able to compile of my speeches and public re-
marks.

Panel Presentation, “How to Shut It Down: Creative Strategies that Ended Gov-
ernment Antitrust Investigations,” Dechert LLP’s 2017 Annual Antitrust Spring
Seminar, Philadelphia, PA {Apr. 4, 2017).

Panel Presentation, “Financial Services Breakfast Briefing: Current Develop-
ments Affecting the Fund Industry—Washington Update,” Investment Company
Institute Annual Legal Conference, Palm Desert, CA (Mar. 14, 2017).

Panel Presentation, “A Term in Review: An Overview of Key Supreme Court
Decisions from the 2015 Term & Thoughts About the Upcoming Term,” Dechert
LLP CLE Seminar, Washington, D.C. (Nov. 29, 2016).

Panel Presentations, “A Bitter Pill?: Recent Developments in Pharma”; and
“Antitrust in the Next U.S. Administration,” Dechert LLP’s 2016 Annual Anti-
trust Spring Seminar, Philadelphia, PA (Apr. 13, 2016).

Panel Presentation, “What Every Lawyer Needs to Know About Recent Su-
preme Court Cases,” Dechert LLP CLE Seminar, Washington, D.C. (Sept. 16,
2015).

Guest Appearance, Discussion and Debate on Reauthorizing the PATRIOT Act,
C-SPAN Washington Journal, Washington, D.C. (May 16, 2015) (appeared with
Neema Singh Guliani of ACLU).

Panel Presentation, Dechert LLP’s 2015 Annual Antitrust Spring Seminar,
Philadelphia, PA (Apr. 28, 2015).

Participant in Panel Debate, Legality of Section 215 Telephone Metadata Acqui-
sition, Heritage Foundation, Washington, D.C. (Mar. 17, 2015).

Remarks, “The Legal Framework for Cybersecurity,” Presented to the Legal De-
partment of Raytheon Company, Waltham, MA (Nov. 4, 2014).

Featured Speaker (with John B. Bellinger, II), Discussing the President’s Use
of the 2001 AUMF to Combat ISIS, Event Organized by Alexander Hamilton
Society and Federalist Society, Mayflower Hotel, Washington, D.C. (Oct. 22,
2014).

Moderator, Discussion between Two Former SEC Commissioners Regarding
“Corporate Disclosure Effectiveness: Ensuring a Balanced System [of SEC Dis-
closure] that Informs and Protects Investors and Facilitates Capital Formation,”
U.S. Chamber of Commerce, Washington, D.C. (July 29, 2014).

Panel Speaker, Discussion Regarding Supreme Court’s Decision in Utility Air
Regulatory Group v. EPA Striking Down EPA Rule on Greenhouse Gas Emis-
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sions from Stationary Sources, ABA Administrative Law Section Forum, Wash-
ington, D.C. (July 24, 2014).

Panel Presentation, Dechert LLP, “So the Government Thinks Your Deal Is
Anticompetitive: Restructuring Your Deal to Overcome Antitrust Hurdles,”
Lawline CLE Webinar, New York, NY (June 24, 2014).

Video-Recorded Remarks Discussing Supreme Court’s Decision in Halliburton
Case (Addressing Securities Law Class Action Standards), Federalist Society
YouTube Video Series, Washington, D.C. (June 23, 2014).

Panel Speaker, “Executive Branch Action in a Time of Political Dysfunction,”
American Constitution Society, Annual Convention, Washington, D.C. (June 20,
2014).

Panel Speaker) “Debrief on Supreme Court’s UARG v. EPA Opinion Regarding
Greenhouse Gas Rules,” Environmental Law Institute, Associates Seminar,
Washington, D.C. (June 19, 2014).

Panel Speaker, “Foreign Intelligence Surveillance in an Era of ‘Big Data’—Is
There a Need to Recalibrate Boundaries?,” ABA Standing Committee on Law
and National Security, Washington, D.C. (May 2, 2014).

Panel Presentation, “What Every Lawyer Needs to Know About Recent Su-
preme Court Cases,” Dechert LLP CLE Seminar, New York, NY (Apr. 30, 2014).

Panel Presentation, Dechert LLP’s 2014 Annual Antitrust Spring Seminar,
Philadelphia, PA (Apr. 29, 2014).

Panel Speaker, Forum on Data Privacy and Balancing National Security and
Civil Liberties, Clements Center for History, Strategy, & Statecraft, University
of Texas Law School, Austin, TX (Apr. 3, 2014).

Panel Speaker, Panel Discussing Data Privacy and Constitutionality of National
Security Surveillance Activities, Georgetown Journal of Law & Public Policy
Spring Symposium, Washington, D.C. (Mar. 27, 2014).

Panel Speaker, Panel Discussing Constitutionality of Border Searches of Elec-
tronic Media by TSA Officials, National Press Club, Washington, D.C. (Mar. 20,
2014).

Featured Speaker, “National Security versus Data Privacy,” Ferrum College An-
nual Forum, Roanoke, VA (Mar. 19. 2014).

Panel Speaker, “Balancing Privacy and Security,” Federalist Society’s 33rd An-
nual National Student Symposium, Univ. of Florida Levin College of Law,
Gainesville, FL (Mar. 8, 2014).

Panel Speaker, Addressing the Halliburton case and the Supreme Court’s Re-
consideration of the Basic v. Levinson Presumption of Reliance in Securities
Fraud Litigation, D.C. Bar Luncheon, Washington, D.C. (Mar. 5, 2014).

Panel Speaker, Addressing Individual Privacy and National Security, Chicago
Bar Association Forum, Union League Club, Chicago, IL (Mar. 3, 2014).

Panel Speaker, “Erica P. John Fund & Beyond: The Past, Present, and Future
of Securities Class Actions,” U.S. Chamber of Commerce, Washington, D.C.
(Feb. 28, 2014).

Panel Speaker, “Debrief of the Supreme Court’s Oral Argument on EPA’s
Greenhouse Gas Rulemakings,” D.C. Bar Association, Washington, D.C.
(Feb. 25, 2014).

Panel Speaker, Constitutionality of NSA Programs, Organized by the National
Security Law Committee of the Federalist Society, Held at the Offices of Jones
Day, Washington, D.C. (Feb. 24, 2014).

Panel Speaker, Addressing Fallout from the NSA Revelations for Foreign Rela-
tions and the Legal Regime Governing Surveillance in the U.S. and Among Our
Allies, Breakfast Panel Debate, Council on Foreign Relations, Washington, D.C.
(Feb. 20, 2014).

Panel Speaker, Conference on Privacy and Security, Chicago Council on Global
Affairs and Notre Dame Law School’s International Security Program, Chicago,
IL (Feb. 14, 2014).

Panel Speaker, “Reforming the NSA Surveillance System: Assessing the Op-
tions,” at the State of the Net Conference, organized by the Internet Education
Foundation and the National Cable and Telecommunications Association, The
Newseum, Washington, D.C. (Jan. 28, 2014).

Featured Speaker, Address on the Constitutional Underpinnings of the NSA
Programs, Stanford Law School Constitutional Law Center, Stanford, CA
(Jan. 23, 2014).
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Guest on radio program discussing FISA Court process and NSA programs,
NPR Philadelphia affiliate (Jan. 21, 2014).

Audio Teleconference and Podcast, Discussing District Court Decision Enjoining
NSA Metadata Program, Federalist Society Teleforum, Washington, D.C.
(Dec. 19, 2013).

Webinar Presentation, “Supreme Court Takes on the Clean Air Act: EME
Homer and Utility Air Regulatory Group v. EPA,” Bloomberg BNA Webinar
(Dec. 17, 2013).

Panel Speaker, Addressing Cybersecurity and the NSA Disclosures, Federalist
Society Annual Convention, Washington, D.C. (Nov. 15, 2013).

Debate, “NSA Surveillance: A Necessary Evil?,” Paul H. Nitze School of Ad-
vanced International Studies (SAIS), Johns Hopkins University, Washington,
D.C. (Oct. 28, 2013) (debating Prof. David Cole of Georgetown Law School; mod-
erated by SAIS Prof John McLaughlin, former Deputy Director of the CIA).
Participant, Debate on National Security versus Privacy Interests, St. Thomas
Law School, St Paul, MN (Oct 3, 2013).

Panel Presentation, CLE Seminar on Antitrust Law Developments, presented to
Time Warner Inc. Legal Department, New York, NY (Sept. 24, 2013).
Participant, Debate on Legality of NSA Programs, Milbank Tweed Forum, NYU
Law School, New York, NY (Sept 18, 2013) (debating Liza Goitein of the Bren-
nan Center for Justice, among others).

Participant in nationally televised debate addressing the propriety and legality
of the NSA programs disclosed by Edward Snowden, PBS News Hour,
Shirlington, VA (July 31, 2013) (debating author and NSA critic Jim Bamford).
Participant in radio debate addressing the legality of the NSA programs dis-
closed by Edward Snowden, Minnesota Public Radio’s Daily Circuit program
(July 30, 2013) (debating Marc Rotenberg of EPIC),

Debate on constitutionality of NSA programs disclosed by Edward Snowden,
Federalist Society Teleforum, Washington, D.C. (July 23, 2013) (debating Prof.
Randy Barnett of Georgetown Law School).

Webinar Presentation, “FTC v. Actavis, Inc.: The Unsettling of Hatch-Waxman
Settlements,” BNA Bloomberg Webinar (July 16, 2013).

Guest on Public Radio Program To The Point With Warren Olney Discussing the
FISA Court and NSA Programs (July 10, 2013).

Prepared Remarks and Q&A Addressing Legal Bases for NSA Programs, Deliv-
ered before the Privacy and Civil Liberties Oversight Board, Washington, D,C.
(July 9, 2013).

Live Analysis, SCOTUS Decision in FTC v. Actavis, Inc., Dechert LLP, Wash-
ington, D,C. (June 19, 2013).

Panel Speaker, Addressing Cost-Benefit Analysis and OMB Review of Adminis-
trative Rulemaking, Federalist Society Luncheon Event, National Press Club,
Washington, D.C. (June 11, 2013).

Panel Speaker in Live Conference and Pod cast, “The Pentagon, the National
Security Agency, and Domestic Cybersecurity,” Federalist Society International
& National Security Law Practice Group, Washington, D.C. (May 3, 2013).
Panel Presentation, Dechert LLP’s 2013 Annual Antitrust Spring Seminar,
Philadelphia, PA (April 17, 2013).

Webinar Participant, Briefing on Supreme Court case FTC v. Actavis, Inc. re-
garding intersection of patent law and antitrust, American Intellectual Property
Law Association Webinar, Washington, D.C. (Apr. 2, 2013).

Panel Speaker, “The Importance of Cost-Benefit Analysis in Agency Rule-
making,” U.S. Chamber of Commerce Center for Capital Markets Competitive-
ness, Washington, D.C. (Mar. 12, 2013).

Featured Speaker, “Agency v. Agency (and other problems of overlapping juris-
diction),” Federalist Society event, Duke Law School, Durham, NC (Jan. 31,
2013).

Debate Presentation, “Debating the USA PATRIOT Act: 10 Years Later,” Appel-
late Judges Education Institute, 2012 Annual Summit, New Orleans, LA
(Nov. 18, 2012) (debating Susan Herman, National President of the ACLU).
Webinar Participant, “The Legal Challenge to the CFTC’s New Registration Re-
gime for Mutual Funds)” Mutual Fund Directors Forum Webinar, Washington,
D.C. (Oct 9, 2012).
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Web Video, Addressing Federal Trade Commission’s Policy Change in Seeking
Restitution in Enforcement Proceedings, Washington Legal Foundation Web
Video, Washington, D.C. (Aug. 30, 2012).

Debate on the Constitutionality of the Individual Mandate in the Affordable
Care Act Following Oral Argument in the Supreme Court, American Constitu-
tion Society, Annual Convention, Washington, D.C. (June 16, 2012) (debating
Walter Dellinger; moderated by Adam Liptak).

Mock Oral Argument on the Constitutionality of the Individual Mandate in the
Affordable Care Act, Georgetown Law School Supreme Court Institute, Wash-
ington, D.C. (Feb. 1, 2012) (arguing opposite Walter Dellinger before a distin-
guished panel of Supreme Court practitioners sitting as mock justices).

Panel Speaker, Addressing Developments in Cybersecurity Law, Steptoe &
Johnson Forum, Washington, D.C. (June 28, 2011).

Featured Speaker, Roundtable Discussion on the Developing Legal Framework
for Defensive and Offensive Cybersecurity, Council on Foreign Relations, Wash-
ington, D.C. (Apr. 18, 2011).

Keynote Address, “The Developing Legal Framework for Defensive and Offen-
sive Cyber Operations,” Harvard National Security Journal Forum on
Cybersecurity, Harvard Law School, Cambridge, MA (Mar. 4, 2011).

Remarks Addressing Matrix Initiatives Supreme Court Case, Federalist Society
Press Call, Washington, D.C. (Jan. 6, 2011).

Moderator, “Merck & Co. v. Reynolds,” Law Seminars International TeleBriefing
(May 18, 2010) (panel presentation included Richard Cordray, then Attorney
General of Ohio).

Panel Presentation, Dechert LLP, Spring Antitrust CLE Seminar, Philadelphia,
PA (Apr. 28, 2010).

Remarks on Receiving the Intelligence Under Law Award, NSA’s Law Day, Na-
tional Security Agency, Fort Meade, MD (May 1, 2008).

Remarks on the Departure of Attorney General Alberto R. Gonzales, Great Hall
of the U.S. Department of Justice, Washington, D.C. (Sept. 17, 2007).

Remarks delivered to attorneys of my former law firm, Kirkland & Ellis LLP,
concerning the functions of the Office of Legal Counsel and my experiences as
Acting AAG, Washington, D.C. (Jan. 22, 2007).

Guest on NPR’s Morning Edition radio program, Explaining the Legal Basis for
the Special NSA Surveillance Program Authorized by the President, Wash-
ington, D.C. (Feb. 14, 2006).

Guest Appearance, Explaining the Legal Basis for the Special NSA Surveillance
Program Authorized by the President, C-SPAN Washington Journal, Wash-
ington, D.C. (Feb. 8, 2006).

In addition to the speaking engagements listed above, in private practice with
Kirkland & Ellis LLP between 1993 and 2004, I participated in several pmlel dis-
cussions for industry or bar associations concerning matters or issues on which I
was working; these included: a Washington Legal Foundation panel discussing an
upcoming Supreme Court term; a panel discussing antitrust litigation in the securi-
ties industry at the Securities Industry Association Annual Law and Compliance
Seminar; and a panel discussing airline industry mergers at the ABA’s Air and
Space Law Section annual conference. I also appeared as a guest on a cable tele-
vision program discussing Justice Thomas.

17. Please identify each instance in which you have testified orally or in writing
before Congress in a governmental or non-governmental capacity and specify the
date and subject matter of each testimony.

Hearing before the House Committee on the dJudiciary, “Examining Rec-
ommendations to Reform FISA Authorities” (Feb. 4, 2014).

Hearing before the House Permanent Select Committee on Intelligence, “Legis-
lative Proposals for Modifying NSA Programs and Amending FISA Authorities”
(Oct. 29, 2013).

Hearing before the House Committee on the Judiciary, “Oversight Hearing into
the Administration’s Use of FISA Authorities” (July 17, 2013).

Hearing before the House Ways and Means Committee, “The Ramifications of
the Supreme Court’s Ruling on the Affordable Care Act” (July 10, 2012).

Hearing before the House Ways and Means Committee, “The Constitutionality
of the Individual Mandate in the Affordable Care Act” (Mar. 29, 2012).



15

Hearing before the Senate Committee on the Judiciary, “The Due Process Guar-
antee Act: Banning Indefinite Detention of Americans” (Feb. 29, 2012).

Hearing before the House Committee on the Judiciary, Subcommittee on the
Constitution, Civil Rights, and Civil Liberties, “Oversight of the Justice Depart-
ment’s Office of Legal Counsel” (Feb. 14, 2008).

Classified Hearing before the Senate Select Committee on Intelligence Con-
cerning Legal and Policy Review of CIA Program (Apr. 12, 2007).

Hearing before the House Committee on Armed Services, “Standards of Military
Commissions and Tribunals Following the Supreme Court’s Decision in
Hamdan v. Rumsfeld” (Sept. 7, 2006).

Hearing before the House Committee on the Judiciary, Subcommittee on Crime,
Terrorism, and Homeland Security, “Legislative Proposals to Update the For-
eign Intelligence Surveillance Act” (Sept. 6, 2006).

Hearing before the Senate Committee on the Judiciary, “The Authority to Pros-
ecute Terrorists under the War Crimes Provisions of Title 18” (Aug. 2, 2006).

Hearing before the Senate Committee on the Judiciary, “FISA for the 21st Cen-
tury” (July 26, 2006).

Hearing before the House Committee on Armed Services, “Standards of Military
Commissions and Tribunals Following the Supreme Court’s Decision in
Hamdan v. Rumsfeld” (July 12, 2006).

Hearing before the Senate Committee on the Judiciary, “Hamdan v. Rumsfeld:
Establishing a Constitutional Process for Military Commissions” (July 11, 2006).

Confirmation Hearing before the Senate Committee on the Judiciary, Nomina-
tions of several nominees, including Steven G. Bradbury, to be Assistant Attor-
ney General for the Office of Legal Counsel, Department of Justice (Oct. 6,
2605).

18. Given the current mission, major programs, and major operational objectives
of the department/agency to which you have been nominated, what in your back-
ground or employment experience do you believe affirmatively qualifies you for ap-
pointment to the position for which you have been nominated, and why do you wish
to serve in that position?

Through my work in private practice and in the Justice Department’s Office of
Legal Counsel (“OLC”), I am familiar with the statutory and administrative authori-
ties of Federal departments and agencies, specifically including the Department of
Transportation. Every major mission and program administered by the Department
depends on accurate and reliable legal advice for policymakers on the application
and limits of such authorities, and I have extensive experience supervising teams
of attorneys in providing such legal advice.

19. What do you believe are your responsibilities, if confirmed, to ensure that the
department/agency has proper management and accounting controls, and what ex-
perience do you have in managing a large organization?

Proper management and accounting controls are critical to the Department’s ap-
propriate and effective administration of its statutory authorities. My responsibil-
ities in OLC included providing legal advice to deparhllcnt heads and the White
House on compliance with Federal budget and accounting controls, including under
the Anti-Deficiency Act. I have managed teams of lawyers in carrying out this legal
role, and I have advised senior appointed officials at various departments and agen-
cies in the proper supervision of their statutory mandates. In private practice, I
have advised general counsels and other senior legal offices to ensure compliance
with applicable laws and regulations.

20. What do you believe to be the top three challenges facing the department/
agency, and why?

I see the top three challenges facing the Department of Transportation to be (a)
promoting public safety through reasonable and effective application of the legal au-
thorities provided by Congress; (b) achieving rational rulemaking consistent with
law and with the preservation of competitive markets and incentives for private in-
vestment in innovation; and (c¢) advancing critical transportation infrastructure im-
provements through cooperation with Congress in the budget process and through
the efficient administration of grants and other funding programs authorized by
Congress. If confirmed as General Counsel, my role will be to ensure that the Sec-
retary and the Department have the legal advice and support needed in exercising
their authorities to address these and other challenges.
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B. POTENTIAL CONFLICTS OF INTEREST

1. Describe all financial arrangements, deferred compensation agreements, and
other continuing dealings with business associates, clients, or customers. Please in-
clude information related to retirement accounts.

I currently am employed as a partner at Dechert LLP. If confirmed, I will resign
from that position. Pursuant to Dechert’s partnership agreement, following my with-
drawal from the firm, I will receive a pro rata partnership share based on the value
of my partnership interests for services performed in 2017 through the date of my
withdrawal. The firm will calculate the value of that share based on the firm’s 2016
earnings. Consistent with the partnership agreement, I will receive the partnership
share no later than April 2018. Also pursuant to the partnership agreement, fol-
lowing my withdrawal from the firm, I will receive a lump-sum payment of my cap-
ital account, calculated as of the date of my withdrawal. This payment will be made
on or before 60 days from the date of my withdrawal. Dechert may withhold a por-
tion of my capital account as a reserve for account reconciliations and tax payments,
pursuant to the partnership agreement.

I also currently participate in Dechert’s defined contribution savings and pension
plans, which I will continue to participate in if confirmed; the firm as plan sponsor
docs not contribute to these plans and will not contribute to them after my separa-
tion. I also currently hold residual interests in certain contingent-fee cases from my
previous law firm, Kirkland & Ellis LLP, and I will forfeit these interests upon con-
firmation.

In addition, I currently hold uncompensated positions with the American Bar As-
sociation Section of Antitrust Law, the Capital Markets Litigation Advisory Com-
mittee of the U.S. Chamber of Commerce Litigation Center, the National Security
Law Working Group of the Heritage Foundation, and the John Hay Initiative. If
confirmed, I will resign from those positions.

I have a Thrift Savings Plan (“T'SP”) account from my previous government serv-
ice; if confirmed, I will retain my TSP account.

2. Do you have any commitments or agreements, formal or informal, to maintain
employment, affiliation, or practice with any business, association or other organiza-
tion during your appointment? If so, please explain: No.

3. Indicate any investments, obligations, liabilities, or other relationships which
could involve potential conflicts of interest in the position to which you have been
nominated.

In connection with the nomination process, I have consulted with the Office of
Government Ethics and the Department of Transportation (“DOT”) Designated
Agency Ethics Official to identify potential conflicts of interest. Any potential con-
flicts of interest will be resolved consistent with the terms of an ethics agreement
I have entered into with the DOT Designated Agency Ethics Official, which has
been provided to this Committee. I am not aware of any other potential conflicts
of interest.

4. Describe any business relationship, dealing, or financial transaction which you
have had during the last ten years, whether for yourself, on behalf of a client, or
acting as an agent, that could in any way constitute or result in a possible conflict
of interest in the position to which you have been nominated.

In connection with the nomination process, I have consulted with the Office of
Government Ethics and the DOT Designated Agency Ethics Official to identify po-
tential conflicts of interest. Any potential conflicts of interest will be resolved con-
sistent with the terms of an ethics agreement I have entered into with the DOT
Designated Agency Ethics Official, which has been provided to this Committee. I am
not aware of any other potential conflicts of interest.

5. Describe any activity during the past ten years in which you have been engaged
for the purpose of directly or indirectly influencing the passage, defeat, or modifica-
tion of any legislation or affecting the administration and execution of law or public
policy.

I have not been engaged by a client in private practice during the past ten years
to influence legislation. In 2013-2014, based on my prior experiences as a senior of-
ficial in the Department of Justice and acting in my personal capacity, not for any
client, I provided testimony and authored letters and other writings urging Congress
not to enact certain legislative proposals concerning important national security pro-
grams. I also signed a letter on behalf of former government officials urging Con-
gress to reduce the number of committees with responsibility for oversight of the
Department of Homeland Security. I have represented clients involved in agency in-
vestigations and enforcement actions and similar matters in which I presented good
faith arguments relating to the interpretation and application of relevant laws.
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Earlier, during my tenure as head of the Office of Legal Counsel of the Depart-
ment of Justice, I represented the President and the Executive Branch in working
with Congress on legislative reforms of the Foreign Intelligence Surveillance Act,
the procedures for military commissions of enemy combatants, and the War Crimes
Act.

6. Explain how you will resolve any potential conflict of interest, including any
that may be disclosed by your responses to the above items.

In connection with the nomination process, I have consulted with the Office of
Government Ethics and the DOT Designated Agency Ethics Official to identify po-
tential conflicts of interest. Any potential conflicts of interest will be resolved con-
sistent with the terms of an ethics agreement I have entered into with the DOT
Designated Agency Ethics Official, which has been provided to this Committee. I am
not aware of any other potential conflicts of interest.

C. LEGAL MATTERS

1. Have you ever been disciplined or cited for a breach of ethics, professional mis-
conduct, or retaliation by, or been the subject of a complaint to, any court, adminis-
trative agency, the Office of Special Counsel, professional association, disciplinary
committee, or other professional group? If yes:

(a) Provide the name of agency, association, committee, or group;

(b) Provide the date the citation, disciplinary action, complaint, or personnel ac-

tion was issued or initiated;

(c) Describe the citation, disciplinary action, complaint, or personnel action; and

(d) Provide the results of the citation. disciplinary action, complaint, or personnel

action.

No.

2, Have you ever been investigated, arrested, charged, or held by any Federal,
State, or other law enforcement authority of any Federal, State, county, or munic-
ipal entity other than for a minor traffic offense? If so, please explain. No.

3. Have you or any business or nonprofit of which you are or were an officer ever
been involved as a party in an administrative agency proceeding, criminal pro-
ceeding or civil litigation? If so, please explain.

I have not been a party to civil litigation, administrative agency proceedings, or
criminal proceedings, except as described in response to Question 4 below. The law
firms of which I have been a partner have on occasion been parties to litigation,
but none of those litigation matters has concerned activities involving me person-
ally, and I am not personally familiar with the details of any such litigation mat-
ters. Certain legal opinions issued by the Office of Legal Counsel in 2002 and 2003
(before my time as Principal Deputy in OLC) were the subject of an investigation
by the Office of Professional Responsibility (“OPR”) of the Department of Justice,
and in the course of that investigation, OPR also considered certain later OLC opin-
ions that I authored. OPR did not make any finding that my opinions failed to sat-
isfy standards of professional responsibility. The final OPR report made rec-
ommendations concerning the earlier OLC opinions, hut that report was overruled
and its recommendations were rejected by the senior career official of the Depart-
ment of Justice (the Associate Deputy Attorney General), and the OPR report does
not have continuing official force or validity.

4. Have you ever been convicted (including pleas of guilty or nolo contendere) of
any criminal violation other than a minor traffic offense? If so, please explain.

Yes, as follows:

(a) Moving violation: Failure to yield right of way on a left turn (in connection
with a traffic accident on Bradley Blvd. in Montgomery County, MD on 06/
05/2002). On 10/01/2002, I pleaded guilty in Circuit Court of Montgomery
County, MD, and paid a $37 fine plus $23 in court costs. The court reduced
the points for this violation from 3 to 1.

(b) I received a citation on 10/02/1981 and paid a $10 fine on 11/02/1981 for enter-
ing the New York City subway system without paying the fare.

5. Have you ever been accused, formally or informally, of sexual harassment or
discrimination on the basis of sex, race, religion, or any other basis? If so, please
explain. No.

6. Please advise the Committee of any additional information, favorable or unfa-
vorable, which you feel should be disclosed in connection with your nomination.
None.
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D. RELATIONSHIP WITH THE COMMITTEE

1. Will you ensure that your department/agency complies with deadlines for infor-
mation set by congressional committees?

Yes, to the extent reasonable and feasible.

2. Will you ensure that your department/agency does whatever it can to protect
congressional witnesses and whistleblowers from reprisal for their testimony and
disclosures? Yes.

3. Will you cooperate in providing the Committee with requested witnesses, in-
cluding technical experts and career employees, with firsthand knowledge of matters
of interest to the Committee?

Yes, to the extent consistent with legal and customary requirements.

4. Arc you willing to appear and testify before any duly constituted committee of
the Congress on such occasions as you may be reasonably requested to do so? Yes.

ATTACHMENT A

RESUME OF STEVEN GILL BRADBURY
Work Experience

Dechert LLP, Washington, D.C., 2009—Present

Law Partner, Litigation & Regulatory Enforcement
Practice includes regulatory enforcement matters; administrative law and judi-
cial review of agency actions; congressional investigations; all aspects of anti-
trust, including government enforcement, merger reviews, and private litiga-
tion; other Supreme Court cases and appellate litigation; constitutional issues;
general commercial litigation; data privacy and national security law.
See separate sheets for significant representations.

U.S. Department of Justice, Washington, D.C., 2004—2009

Acting Assistant Attorney General and Principal Deputy, Office of Legal Counsel
Served as senior appointed official in charge of the Office of Legal Counsel
(“OLC”). Nominated by President to be Assistant Attorney General. As head of
OLC, advised the President, the Attorney General, and the heads of executive
departments and agencies of the Federal Government on significant questions
of constitutional, statutory, and administrative law and treaty interpretation;
represented the Justice Department and Executive Branch before Congress.

Awards received during government service:

Edmund J. Randolph Award for outstanding service to the Department of Jus-
tice

Secretary of Defense Medal for Outstanding Public Service

National Security Agency’s Intelligence Under Law Award

Director of National Intelligence’s 2007 Intelligence Community Legal Award
(Team of the Year, FISA Modernization)

Criminal Division’s Award for Outstanding Law Enforcement Partnerships

Kirkland & Ellis LLP, Washington, D.C., 1993-2004

Litigation Partner (1994-2004); Associate (1993—-1994)
Practice included all aspects of antitrust, including government enforcement,
merger reviews, and private litigation; other regulatory enforcement matters;
administrative law and judicial review of agency actions; Supreme Court cases
and appellate litigation; constitutional issues; and general commercial litigation.
See separate sheets for significant representations.

Honorable Clarence Thomas, Supreme Court of the United States, 1992-1993
Law Clerk

U.S. Department of Justice, Washington, D.C., 1991-1992
Attorney-Adviser, Office of Legal Counsel

Honorable James L. Buckley, U.S. Court of Appeals for the D.C. Circuit, 1990-1991
Law Clerk

Covington & Burling, Washington, D.C., 1988-1990

Associate
Gained substantial Federal trial and appellate court experience. Represented
Missouri and Washington State in defending suits brought by hospitals and
nursing homes seeking additional Medicaid reimbursements. Represented pol-
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icyholders and amici in suits seeking insurance coverage for environmental li-
abilities.

Davis Poll & Wardwell, New York, N.Y., 1983-1985

Legal Assistant

Avon Books, a Division of Hearst Corporation, New York, N.Y., 1981-1983
Assistant Editor (1982-1983); Editorial Assistant (1981-1982)

Education

University of Michigan Law School, Ann Arbor, Michigan

J.D., magna cum laude, May 1988. Order of the Coif
Article Editor, Michigan Law Review.
Dean’s 1987-1988 Law Review Award for outstanding contribution to the Re-
view.
Note, Corporate Auctions and Directors’ Fiduciary Duties: A Third Generation
Business Judgment Rule, 87 Mich. L. Rev. 276 (1988).
Book Awards: Administrative Law, Civil Procedure 11, Legal Process.

Stanford University, Stanford, California

B.A., June 1980. Major in English.
Additional course work in history, politics, languages. and philosophy, including
tutorial study in theory of knowledge at Lincoln College, Oxford University.

Bar and Court Memberships

District of Columbia Bar

Supreme Court of the United States

U.S. District Court for the District of Columbia

ICJ.S. Courts of Appeals for D.C., First, Second, Fourth, Fifth, Sixth, and Seventh
ircuits

Personal

Born and raised, Portland, Oregon. Spouse: Hilde E. Kahn.
Children: James (B.A., Stanford, 2016); Will (Stanford, Class of 2018); Susanna
(Thomas Jefferson High School for Science & Technology, Class of 2017)

Significant Representations

¢ Represent provider of cloud-based software solutions before the National High-
way Traffic Safety Administration (“NHTSA”) in connection with a recall involv-
ing potential safety risks from lithium ion batteries.

Represent Internet registry company in connection with antitrust issues raised
by ICANN award of top-level domain rights.

Represented the Independent Community Bankers of America in Federal court
action challenging a final rule of the National Credit Union Administration re-
lating to commercial lending by insured credit unions (E.D.Va.).

Represented TK Holdings Inc. (Takata Corporation) in connection with inves-
tigations of airbag inflator ruptures by NHTSA, Congress, and other entities,
and in related civil litigation.

Represent Verizon in connection with wireless data roaming rate cases before
the Federal Communications Commission.

Represent American Airlines, Inc., in Department of Transportation rulemaking
proceedings on competition and consumer protection issues and in international
route authorization proceedings.

Represented major media company in connection with Department of Justice

and FCC antitrust review of the proposed merger of Comcast Corporation and

Time Warner Cable, Inc., and the merger of Charter Communications and Time

Warner Cable.

Represented U.S. Airways Group in defending merger with AMR Corp. (Amer-

ican Airlines) against antitrust challenge by the U.S. Department of Justice and

several States—United States v. U.S. Airways Group & AMR Corp. (D.D.C.).

e Represented Polypore International, Inc., in appeal from FTC antitrust order re-
quiring divestiture of assets acquired from Microporous Products LP—Polypore
International, Inc. v. FTC (11th Cir. and U.S. Sup. Ct.).

e Represented Turing Pharmaceuticals in connection with congressional inves-
tigation of drug pricing practices.

e Represented leading claims administrator in connection with congressional

hearing concerning administration of historic settlement of Indian trust fund

claims.
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e Represent various financial industry associations and companies, including as
amici, in judicial challenges to agency rulemakings under the Dodd-Frank Act.

e Represent U.S. Chamber of Commerce and Investment Company Institute as
amici in support of MetLife, Inc.’s challenge to its designation as “too big to fail”
by the Financial Stability Oversight Council under the Dodd-Frank Act.

e Represent U.S. Chamber of Commerce and National Association of Manufactur-
ers as amici in various appellate cases before the Supreme Court and U.S.
courts of appeals.

e Represented the American Intellectual Property Law Association as amicus be-
fore the Supreme Court in FTC v. Actavis, Inc. (U.S.Sup. Ct. 2013), concerning
antitrust analysis of “reverse payment” patent settlements.

e Represented 215 economists as amici in appellate challenge to the Federal
health care reform law (11th Cir. and U.S. Sup. Ct.).

e Represented Dean Foods Company in defending litigation brought by the Anti-
trust Division of the U.S. Department of Justice and the States of Wisconsin,
Illinois, and Michigan challenging Dean Foods’ acquisition of milk processing
plants—United States v. Dean Foods Co. (E.D. Wis.).

e Represented third party before DOJ and FCC in connection with antitrust
issues raised by AT&T’s proposed acquisition of T-Mobile.

e Represented industry stakeholders in antitrust challenge to restrictive trade-
mark licensing practices by NCAA colleges and their exclusive licensing agent.

e Lead counsel to Morgan Stanley in defending dozens of consolidated securities
class action suits involving the allocation of shares in high-tech IPOs—In re IPO
Securities Litigation (S.D.N.Y.)—and related litigation in various other courts.

e Lead counsel to Morgan Stanley in SEC and NASD investigations of IPO alloca-
tion practices.

e Lead counsel to Verizon Communications in successfully obtaining dismissal of
antitrust class action against Bell companies relating to competition for local
telephone service—Twombly v. Bell Atlantic Corp. (S.D.N.Y.).

e Lead counsel to Morgan Stanley in successfully obtaining dismissal of antitrust
class action relating to the allocation of shares in IPOs—In re IPO Antitrust
Litigation (S.D.N.Y .).

o Represented Bell Atlantic and DSC Communications Corp. in $3.5 billion mo-
nopolization suit against AT&T and Lucent Technologies (E.D. Texas).

o Represented Bell Atlantic and NYNEX in challenge to AT&T’s $19 billion acqui-
sition of McCaw Communications (E.D.N.Y.).

e Lead antitrust counsel to United Air Lines in obtaining DOJ approval of code-
share agreement with U.S. Airways.

e Lead antitrust counsel to United Air Lines in proposed acquisition of U.S. Air-
ways (abandoned).

e Lead antitrust and regulatory counsel to GTE Corporation in its $56 billion
merger with Bell Atlantic to create Verizon.

e Represented AOL in defending AOL-Time Warner merger before the Competi-
tion Directorate of the European Commission (“EC”).

e Lead counsel to GTE before DOJ, FCC, EC, and D.D.C. in successfully chal-
lenging Internet aspects of MCI-WorldCom merger.

o Represented Bell Atlantic in antitrust defense of $23 billion acquisition of
NYNEX.

e Lead counsel to Verizon Directories Corp. in Lanham Act action against Yellow
Book USA, Inc. for false advertising and sales claims (E.D.N.Y.).

e Handled jury trial and argued appeal in magazine trademark suit between Pe-
tersen Publishing Co. and Time, Inc. (S.D.N.Y. & 2d Cir.).

e Represented NFL football players in Supreme Court case addressing the non-

statutory labor exemption to the antitrust laws—Brown v. Pro Football, Inc.,
518 U.S. 231 (1996).

The CHAIRMAN. Thank you, Mr. Bradbury.
[Audience interruption.]

The CHAIRMAN. Order.

[Audience interruption.]

The CHAIRMAN. This hearing will come to order.
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[Audience interruption.]
The CHAIRMAN. The hearing will come to order.
Ms. Walsh, please proceed.

STATEMENT OF ELIZABETH ERIN WALSH, NOMINEE TO BE
ASSISTANT SECRETARY OF COMMERCE AND DIRECTOR
GENERAL OF THE UNITED STATES AND FOREIGN
COMMERCIAL SERVICE, U.S. DEPARTMENT OF COMMERCE

Ms. WALSH. Senator Cantwell and distinguished members of the
Committee, I am grateful for the opportunity to appear before you
today. I am very honored to be nominated by President Trump for
the position of Assistant Secretary for Global Markets and Director
General of the U.S. and Foreign Commercial Services.

If you don’t mind, I would like to take a moment to introduce you
to the people that are here to support me and my guests: my sister
Molly Walsh, who works at the Pentagon; my sister Anne Walsh;
and my best friend from home, Mary Glass. We all grew up in Port-
land together. And my friend here, Rick Ardell.

I bring to this nomination over 30 years of public and private
sector experience. Through my work, I have had the opportunity to
gain extensive knowledge of foreign and economic affairs in Asia,
the Middle East, and Africa, and I have traveled to or worked in
100 countries at this time.

After graduating from Georgetown University, I worked at the
White House, the Department of Energy, and the Department of
State at Blair House. In 1989, I moved to New York to serve as
Chief of Protocol to the U.S. Mission to the United Nations. I left
and joined UNICEF as head of emergency operations in Tuzla, Bos-
nia. Following that, I went to the London School of Economics and
Political Science and then returned back to Sarajevo to serve in the
Office of Political Affairs and Economic Affairs.

Returning home from Bosnia, I went to work at Cisco, and there
I built a strong partnership organization to bring the Cisco Net-
working Academy Program to 90 countries, including 41 of the
least developed countries in the world.

After several years in the private sector, I went back in the State
Department in 2005, a Senior Advisor in the Bureau of Near East-
ern Affairs. There, I formulated and executed a strategic plan to
advance U.S. policy interests, strengthen alliances, and establish
programs focused on women across 16 countries in the Middle East
and North Africa.

I also served on the U.S.-Saudi Strategic Dialogue in the Human
Development Working Group.

At Goldman Sachs, I was based in China and led the firm’s phil-
anthropic activities across Asia Pacific. I developed a long-term
strategic platform in Asia, seeking to foster economic growth and
opportunity through investment in the community, public engage-
ment, and partnership building.

Through this experience, I have seen firsthand the role that the
private sector can play in facilitating and enhancing America’s
prominence abroad and in advancing U.S. values. Furthermore, I
know the critical role the U.S. Government plays in leveling the
playing field to ensure U.S. companies can compete around the
world and to ensure that our foreign competitors abide by their
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commitments and play by the same rules. At the same time, I've
also seen what happens when U.S. policy is not carried out or im-
plemented in a way that facilitates businesses.

I am passionate about the mission of the Department of Com-
merce, and I can think of nothing more meaningful and impactful
than working with a team that is highly skilled and dedicated pro-
fessionals in the U.S. and Foreign Commercial Services to create
jobs through promoting U.S. exports and attracting foreign direct
investment into the United States.

Trade, exports, and FDI are a powerful engine for growth in the
United States. With 95 percent of the world’s population outside of
the U.S. and more than 1 in 5 American jobs supported by trade,
the Office of Global Markets has a critical role to play particularly
with its focus on small- and medium-sized enterprises, the engine
for growth in America.

In addition, I believe the direction that Secretary Ross is taking
to ensure we have fair and reciprocal trade with our partners will
promote America’s continued growth and vitality. I am deeply
grateful to the Secretary for his leadership and confidence in me.

If confirmed, I look forward to having the opportunity to lead
this organization and will bring to it my global experience and
business background as well as my knowledge of how to leverage
government resources and assure efficiency and effectiveness.

Thank you for your time today and for your consideration of my
nomination.

[The prepared statement and biographical information of Ms.
Walsh follow:]

PREPARED STATEMENT OF ELIZABETH ERIN WALSH, NOMINEE TO BE ASSISTANT
SECRETARY OF COMMERCE AND DIRECTOR GENERAL OF THE UNITED STATES AND
FOREIGN COMMERCIAL SERVICE, U.S. DEPARTMENT OF COMMERCE

Thank you Chairman Thune, Ranking member Senator Nelson, members of the
Commerce Committee. I am grateful for the opportunity to appear before you today.
I am very honored to be here as the President Trump’s nominee for Assistant Sec-
retary for Global Markets and D.G. for the U.S. and Foreign Commercial Service.

And I am so honored to have my family with me on this special day. If you don’t
mind, I would like to take a moment to introduce them. My mother, June and my
father Michael a retired attorney—they both served in the Reagan and Bush Admin-
istrations. My sister Molly, currently serving at the Department of Defense and my
beloved sister Anne. While my parents met in Washington, we grew up in Portland
Oregon.

I bring to this nomination over 30 years of public and private sector experience.

During this time, I have built a strong track record in four key areas: Strategy
and Program Development for market entry/expansion, political and/or policy ad-
vancement; Design-Build Scalable Models to promote products or programs region-
ally or globally; Complex Negotiations; and Public-Private Partnership Creation at
local, national and international levels. I have extensive knowledge of foreign affairs
in Asia, Middle East, and Africa and have traveled or worked in 100 countries.

I earned my undergraduate work at Georgetown University and started as an in-
tern for three years at the White House before landing a full-time position in the
Office of Political Affairs. I also worked at the Department of Energy, and from
there had the opportunity to join the U.S. Department of State and serve as the
Deputy Manager and then acting Manager of Blair House, the President’s guest
house. During my tenure there, we hosted over 60 heads of State and Governments.
I was then asked by Ambassador Thomas Pickering to come to the U.S. Mission to
the UN and serve as Chief of Protocol. It was an incredible five

years in the world’s largest diplomatic community. But starting in 1992 I started
to see cables come across my desk that seemed unimaginable. Particularly after wit-
nessing the revolutionary Fall of the Berlin wall in 1989 and the euphoria that
came with it. These cables referred to the conflict in Bosnia. As I continued to read
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the news and the cables I felt I had to go to see for myself. I resigned my position
at USUN to join UNICEF as head of emergency operations in Tuzla during in 1994.
I later left Bosnia to attend graduate school at the London School of Economics and
then returned to Sarajevo to work with the UN as an Economic and Political Affairs
Officer. In preparing for post war conflict operations, there was an enormous gap
in the lack of focus on economic development and investment. Over 20 years later,
we can see the outcome and results today. No economic development, high unem-
ployment and the presence of ISIS in Europe.

After returning from Bosnia, I came home and wrote a proposal focused on Edu-
cation, Technology and job creation and got an offer from Cisco. The firm provided
a platform allowing me to build a strong partnership organization to bring the Cisco
Networking Academy Program to 90 countries, in Africa, Asia Pacific, central Amer-
ica and included 41 of the Least Developed Countries in the world. In the late 1990s
we began to strong Chinese investment in these areas. Times were changing and
so was the playing field.

After several years in the private sector, I returned to the State Department in
2005 to serve as Senior Advisor in the Bureau of Near Eastern Affairs. I was Re-
cruited to formulate and execute a strategic plan to advance U.S. policy interests,
strengthen alliances and establish and/or expand programs focused on women across
16 countries in the Middle East and North Africa. I also served on the U.S.-Saudi
Arabia Strategic Dialogue, Human Development Working Group.

I was then hired by Goldman Sachs to lead the firm’s philanthropic activities in
Asia Pacific. I developed a long-term strategic platform in Asia, seeking to foster
economic growth and opportunity, through investment in the community, public en-
gagement and partnership building. I incorporated global Goldman Sachs Founda-
tion programs and Goldman Sachs Gives, and created a portfolio of multi-year, re-
gional and country specific programs aligned with the firms focus and the economic/
development goals of 11 countries where investments had been made. Major pro-
grams included: Goldman Sachs 10,000 Women Initiative (40 percent of women from
Asia); China Breast Cancer Initiative.

From I have seen first-hand the role that the private sector can play in facili-
tating and enhancing America’s prominence abroad and in advancing U.S. values.

I know the critical role the U.S. Government plays in leveling the playing field
to ensure U.S. companies can compete abroad, and to ensure that our foreign com-
petitors abide by their commitments and play by the same rules.

I have also seen what happens when U.S. policy is not carried out or implement
in a way that facilitates business.

I am passionate about the mission of the Department of Commerce. And can think
of nothing more meaningful or impactful then creating jobs through promoting U.S.
exports or attracting foreign direct investment into the United States. In addition,
I believe the direction that Secretary Ross is taking to ensure we have fair and re-
ciprocal trade with our partners will ensure American’s continued growth and vital-
ity.

I am deeply grateful to President Trump, and Secretary Ross for their leadership.
I am honored to be nominated by the President and am grateful to the Secretary
for his confidence and support.

In the past couple of weeks, I have had the opportunity to meet with a number
of the dedicated civil servants and foreign commercial officers who constitute the
leadership of the International Trade Administration’s Global Markets, and the U.S.
Foreign Commercial Service, and I find in them a kindred spirit, one that is driven
to help American companies succeed. Because they share my belief that there is
nothing more meaningful or powerful than helping to create jobs that put people
to work. Trade, exports and FDI are a powerful engine for economic growth. With
95 percent of the world’ population outside of the U.S. and more than 1 in 5 Amer-
ican jobs supported by trade, the Office of Global Markets has a critical role to play.

If confirmed I look forward to having the opportunity to lead this organization,
and will bring to it my global experience and business background as well as my
knowledge of how to leverage government resources to ensure its efficiency and ef-
fectiveness.

Thank you for your time today and for your consideration of my nomination.

A. BIOGRAPHICAL INFORMATION

1. Name (Include any former names or nicknames used): Elizabeth Erin Walsh.

2. Position to which nominated: Assistant Secretary for Global Markets and Direc-
tor General for the U.S. and Foreign Commercial Services.

3. Date of Nomination: June 6. 2017.
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4. Address (List current place of residence and office addresses):

Residence: Information not released to the public.
Office: Department of Commerce, 1401 Constitution Avenue, NW, Washington,
D.C. 20230

5. Date and Place of Birth: Portland, Oregon, USA; 12/18/1961.

6. Provide the name, position, and place of employment for your spouse (if mar-
ried) and the names and ages of your children (including stepchildren and children
by a previous marriage).

Single

7. List all college and graduate degrees. Provide year and school attended.

Masters of Science, London School of Economics and Political Science, 1995
Bachelor of Arts, Georgetown University, 1983

8. List all post-undergraduate employment, and highlight all management-level
jobs held and any non-managerial jobs that relate to the position for which you are
nominated.

U.S. Department of Commerce, Washington, D.C. (6/17 to present)
Senior Advisor, Office of the Secretary

The White House, Washington, D.C. (1/20-6/17)
Special Assistant to the President and Associate Director for Presidential Per-
sonnel, Foreign Affairs

Presidential Transition, Washington, D.C.
Co-lead of the State Department transition and landing team (11/16-11/17)

Donald J. Trump for President, Inc. Washington, D.C.
Lead for the State Department (8/16-11/16)

Goldman Sachs, Washington, Beijing, Hong Kong, China

Executive Director, Head of the Office of Corporate Engagement, Asia Pacific (5/
10-4/15)

Led the firm’s philanthropic activities in Asia Pacific. Developed a long-term
strategic platform in Asia, seeking to foster economic growth and opportunity,
through investment in the community, public engagement and partnership
building.

U.S. Department of State, Washington, D.C.

Senior Advisor, Bureau of Near Eastern Affairs (5/05-5/08)

Recruited to formulate and execute a strategic plan to advance U.S. policy inter-
ests, strengthen alliances and establish and/or expand programs focused on
women across 16 countries in the Middle East and North Africa.

Cisco Systems, Inc., Washington, D.C. and San Jose, CA

Senior Manager, International Strategies and Partnerships, Corporate Affairs (8/
98-4/05)

Built a multi-million dollar public-private partnership organization at Cisco.
Brought together strategic partners to deliver the Cisco Networking Academy
Program to 90 developing and emerging market countries around the globe.
Produced a program that successfully fused multi-stakeholder interests, inte-
grated sound business practices and promoted pro-competitive policies and regu-
latory reform.

United Nations Mission, Sarajevo, Bosnia-Herzegovina

Economic and Political Affairs Officer (11/95-10/96)

Economic advisor to Chief of UN Civil Affairs.

UNICEF, Tuzla, Bosnia-Herzegovina

Head of Office (4/94-9/94)

Directed UNICEF’s emergency operations in the Tuzla region.

United States Mission to the United Nations, New York, NY

Chief Protocol (4/89-4/94)

Directed and managed an effective Protocol Affairs program based on U.S. For-
eign policy objectives. Organized a program which fostered positive relations
with the other 184 member states of the UN.

U.S. Department of State, Washington, D.C.

Deputy to the Assistant Chief of Protocol for Ceremonials (6/88—4/89)

Blair House. the President’s Guest House, Washington, D.C.

Assistant Manager and Acting Manager (9/85—6/88)

U.S. Department of Energy, Washington, D.C.

Legislative Affairs Specialist (2/85-8/85)
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Presidential Inaugural Committee, Washington, D.C.
Assistant to the Director of Events and Inaugural balls (12/84-2/85)

Reagan-Bush ’84, Washington, D.C.
Administrative Assistant to the Campaign Director (10/83-11184)

The White House, Washington, D.C.
Staff Assistant—Office of Political Affairs (4/83-10/83)

9. Attach a copy of your resumé.

A copy is attached.

10. List any advisory, consultative, honorary, or other part-time service or posi-
tions with Federal, State, or local governments, other than those listed above, with-
in the last ten years. None

11. List all positions held as an officer, director, trustee, partner, proprietor,
agent, representative, or consultant of any corporation, company, firm, partnership,
or other business, enterprise, educational, or other institution within the last ten
years.

Managing Member of Chinoiserie Style, LLC (4/16-3/17)

12. Please list each membership you have had during the past ten years or cur-
rently hold with any civic, social, charitable, educational, political, professional, fra-
ternal, benevolent or religious organization, private club, or other membership orga-
nization. Include dates of membership and any positions you have held with any or-
ganization. Please note whether any such club or organization restricts membership
on the basis of sex, race, color, religion, national origin, age, or handicap.

A. Council on Foreign Relations

B. The Sulgrave Club, Washington (no restrictions)

13. Have you ever been a candidate for and/or held a public office (elected, non
elected, or appointed)? If so, indicate whether any campaign has any outstanding
debt, the amount, and whether you are personally liable for that debt. No

14. Itemize all political contributions to any individual, campaign organization,
political party, political action committee, or similar entity of $500 or more for the
past ten years. Also list all offices you have held with, and services rendered to, a
state or national political party or election committee during the same period.

$500 2008 John McCain

$1,000 2012 Romney Victory, Inc.
$1,000 2012 Romney/Ryan
$1,000 2015 Right to Rise PAC

Full time Volunteer Trump for President—8/4/2016-12/1/2016

15. List all scholarships, fellowships, honorary degrees, honorary society member-
ships, military medals, and any other special recognition for outstanding service or
achievements. None.

16. Please list each book, article, column, or publication you have authored, indi-
vidually or with others. Also list any speeches that you have given on topics rel-
evant to the position for which you have been nominated. Do not attach copies of
these publications unless otherwise instructed. None.

17. Please identify each instance in which you have testified orally or in writing
before Congress in a governmental or non-governmental capacity and specify the
date and subject matter of each testimony. None.

18. Given the current mission, major programs, and major operational objectives
of the department/agency to which you have been nominated, what in your back-
ground or employment experience do you believe affirmatively qualifies you for ap-
pointment to the position for which you have been nominated, and why do you wish
to serve in that position?

I have extensive professional experience running operations of large international
firms, having worked for five years as Vice President and Head of the Office of Cor-
porate Engagement for Asia Pacific for Goldman Sachs and seven years at Cisco as
Senior Manager of International Strategies and Partnerships. I have also served
more than twelve years in the U.S. Government at the White House, State Depart-
ment and Department of Energy as well as at the United Nations. I have put major
programs in more than one hundred countries across the globe, managed budgets
of over $80m and, managed globally dispersed, culturally diverse teams. Working
and living overseas has given me insight into the challenges that American compa-
nies face in exporting their products to global markets. I understand the require-
ment that the United States maintain a strong diplomatic presence in the markets
in which American businesses operate.

19. What do you believe are your responsibilities, if confirmed, to ensure that the
department/agency has proper management and accounting controls, and what ex-
perience do you have in managing a large organization?
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Any government leader needs to be a good steward of the American taxpayer. I
have been a senior manager in the private sector at large companies and have man-
aged a dispersed global organization similar to the one that I will oversee at the
Department of Commerce. My experience in financial management and account-
ability, and in implementing digital strategies to improve productivity of the cor-
porate enterprise, should benefit the Department of Commerce’s Global Markets di-
vision, which I will lead.

20. What do you believe to be the top three challenges facing the department/
agency, and why?

1. Addressing the trade deficit: Growing exports and displacing imports with more
U.S. production will lead to increased growth of GDP and job creation.

2. Battling unfair trade as it impacts U.S. companies and particularly small busi-
ness: American companies need the U.S. Government to battle surges of unfairly
priced imports and competitors that are subsidized by foreign governments.

3. Getting more companies to export to help grow the U.S. economy and American
jobs: Companies that export pay their workers more than companies that don’t.
Most of the world’s consumers live outside the United States. The United States will
not prosper unless American companies and their workers are successfully com-
peting in global markets.

B. POTENTIAL CONFLICTS OF INTEREST

1. Describe all financial arrangements, deferred compensation agreements, and
other continuing dealings with business associates, clients, or customers. Please in-
clude information related to retirement accounts.

None with respect to business associates, clients or customers. However, informa-
tion about my retirement accounts is included on the public financial disclosure
repm1 I filed and to which I understand you have access.

2. Do you have any commitments or agreements, formal or informal, to maintain
employment, affiliation, or practice with any business, association or other organiza-
tion during your appointment? If so, please explain.

In connection with the nomination process, I have consulted with the Office of
Government and Department of Commerce agency ethics officials to identify any po-
tential conflicts of interest. Any potential conflicts of interest will be resolved in ac-
cordance with the terms of my ethics agreement. I understand that my ethics agree-
ment has been provided to the Committee. I am not aware of any potential conflict
of interest other than those that are the subject of my ethics agreement.

3. Indicate any investments, obligations, liabilities, or other relationships which
could involve potential conflicts of interest in the position to which you have been
nominated. None.

4. Describe any business relationship, dealing, or financial transaction which you
have had during the last ten years, whether for yourself, on behalf of a client, or
acting as an agent, that could in any way constitute or result in a possible conflict
of interest in the position to which you have been nominated. None.

5. Describe any activity during the past ten years in which you have been engaged
for the purpose of directly or indirectly influencing the passage, defeat, or modifica-
tion of any legislation or affecting the administration and execution of law or public
policy. None.

6. Explain how you will resolve any potential conflict of interest, including any
that may be disclosed by your responses to the above items.

Any potential conflicts of interest will be resolved in accordance with the terms
of my ethics agreement. I understand that my ethics agreement has been provided
to the Committee. I am not aware of any potential conflict of interest other than
those that are the subject of my ethics agreement.

C. LEGAL MATTERS

1. Have you ever been disciplined or cited for a breach of ethics, professional mis-
conduct, or retaliation by, or been the subject of a complaint to, any court, adminis-
trative agency, the Office of Special Counsel, professional association, disciplinary
committee, or other professional group? If yes:

a. Provide the name of agency, association, committee, or group;

b. Provide the date the citation, disciplinary action, complaint, or personnel action
was issued or initiated,;

c. Describe the citation, disciplinary action, complaint, or personnel action;

d. Provide the results of the citation, disciplinary action, complaint, or personnel

action.
No.
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2. Have you ever been investigated, arrested, charged, or held by any Federal,
State, or other law enforcement authority of any Federal, State, county, or munic-
ipal entity, other than for a minor traffic offense? If so, please explain. No.

3. Have you or any business or nonprofit of which you are or were an officer ever
been involved as a party in an administrative agency proceeding, criminal pro-
ceeding, or civil litigation? If so, please explain. No.

4. Have you ever been convicted (including pleas of guilty or nolo contendere) of
any criminal violation other than a minor traffic offense? If so, please explain. No.

5. Have you ever been accused, formally or informally, of sexual harassment or
discrimination on the basis of sex, race, religion, or any other basis? If so, please
explain. No.

6. Please advise the Committee of any additional information, favorable or unfa-
vorable, which you feel should be disclosed in connection with your nomination.
None.

D. RELATIONSHIP WITH COMMITTEE

1. Will you ensure that your department/agency complies with deadlines for infor-
mation set by congressional committees? Yes.

2. Will you ensure that your department/agency does whatever it can to protect
congressional witnesses and whistle blowers from reprisal for their testimony and
disclosures? Yes.

3. Will you cooperate in providing the Committee with requested witnesses, in-
cluding technical experts and career employees, with firsthand knowledge of matters
of interest to the Committee? Yes.

4. Are you willing to appear and testify before any duly constituted committee of
the Congress on such occasions as you may be reasonably requested to do so? Yes.

RESUME OF E. ERIN WALSH

Highly motivated leader and innovator with 25 years of progressively responsible
management experience in government, the private sector and international organi-
zations. Exceptional track record in four key areas: Strategy and Program Develop-
ment for market entry/expansion, political and/or policy advancement; Design-Build
Scalable Models to promote products or programs regionally or globally; Complex
Negotiations; Public-Private Partnership Creation at local, national and inter-
national levels. Extensive knowledge of foreign affairs in Asia, Middle East, and Af-
rica. Traveled or worked in 100 countries.

Professional Experience

U.S. Department of Commerce, Washington, D.C. (6/17—present)
Senior Advisor, Office of the Secretary

The White House, Washington, D.C. (1/16-6/17)
Special Assistant to the President and Associate Director for Presidential Personnel,
Foreign Affairs

Presidential Transition, Washington, D.C.
Co-lead of the State Department transition and landing team (11/9/16-1/19/17)

Trump for America, Washington, D.C.
Full-time unpaid volunteer, lead for the State Department (8/16-11/8/16)

Goldman Sachs, Washington, Beijing, Hong Kong, China

Executive Director, Head of the Office of Corporate Engagement, Asia Pacific
(5/10-4/15)

Lead the firm’s philanthropic activities in Asia Pacific. Developed a long-term stra-
tegic platform in Asia, seeking to foster economic growth and opportunity, through
investment in the community, public engagement and partnership building.

e Incorporated global Goldman Sachs Foundation programs and Goldman Sachs
Gives, and created a portfolio of multi-year, regional and country specific pro-
grams aligned with the firms focus and the economic/development goals of 11
countries where investments had been made. Major programs include: Goldman
Sachs 10,000 Women Initiative (40 percent of women from Asia); China Breast
Cancer Initiative in partnership with the All China Women’s Federation
launched under the umbrella of the U.S.-China People to People Exchange; Asia
Breast Cancer Initiative in Korea and Hong Kong; “Women’s Economic Em-
powerment through Entrepreneurship” program in partnership with the UN
Economic and Social Commission of Asia Pacific.
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e Establish and manage relationships with governments, non-profit organizations,
international organizations and private sector clients.

e Advised the Vice Chairman and leadership on philanthropy in Asia Pacific,
trends, and opportunities for investment and partnerships.

U.S. Department of State, Washington, D.C.

Senior Advisor, Bureau of Near Eastern Affairs (5/05-5/08)

Recruited to formulate and execute a strategic plan to advance U.S. policy interests,
strengthen alliances and establish and/or expand programs focused on women across
16 countries in the Middle East and North Africa.

e Created 16 major demand-driven programs in four thematic areas: economy,
law, democracy building and women’s rights.

e Advised senior department officials, ambassadors and members of congress on
regional progress, trends, risks and opportunities as they developed in these
areas.

e Negotiated and managed a $50 million budget (Middle East Partnership Initia-
tive and NEA/Iraq) over three fiscal year cycles to support the implementation
of programs.

e Designed, led and implemented the first women’s programs sponsored by the
U.S. Government in the Gulf region.

e Architect of several sustainable public-private partnership programs that have
had demonstrable positive impact on U.S. foreign relations, societies at large
and thousands of individuals in the Middle East. These programs include: U.S.-
Middle East Partnership for Breast Cancer Awareness and Research, MENA
Businesswomen’s Network, Women in Technology, and Women in Politics.

e Served on the U.S.-Saudi Arabia Strategic Dialogue, Human Development
Working Group.

Cisco Systems, Inc., Washington, D.C. and San Jose, CA

Senior Manager, International Strategies and Partnerships, Corporate Affairs
(8/98-4/05)

Built a multi-million dollar public-private partnership organization at Cisco.
Brought together, for the first time, strategic partners that included: foreign govern-
ments, NGOs, U.S. Agency for International Development, and UN Agencies to de-
liver the Cisco Networking Academy Program (CNAP, the world’s largest e-learning
program), to 90 developing and emerging market countries around the globe. Pro-
duced a program that successfully fused multi-stakeholder interests, integrated
sound business practices and promoted pro-competitive policies and regulatory re-
form. Founded and directed Cisco’s Corporate Social Responsibility strategic initia-
tives including:

e Cisco’s Least Developed Countries Initiative, launched at the G-8 Summit in
2000, which led the way in bridging the digital divide by rolling out CNAP in
39 Least Developed Countries. This resulted in training more than 25,000 stu-
dents (as of ’05) in industry standard IT skills, reaching 33 percent female en-
rollment and 78 percent employment for graduates in countries where 80 per-
cent of the population live on less than $2 per day.

e Cisco/CLI Gender Initiative. First major corporate initiative designed to level
the playing field for women in IT. By mainstreaming gender in CNAP, investing
in women and girls and institutionalizing policies and processes to ensure ac-
cess and opportunities to women, the program had substantial impact on in-
structors, students, institutions and governments in more than 150 countries.

Eudy Nelson & Associates, Washington, D.C. (8/97-12/97)
Consulted on events for the National Republican Senatorial Committee

United Nations Mission, Sarajevo, Bosnia-Herzegovina

Economic and Political Affairs Officer (11/95-10/96)

Economic advisor to Chief of UN Civil Affairs. Responsible for analysis of economic
situation in post-war Bosnia including: political and economic ramifications of
delays in reconstruction, progress on financial institution building, bi-lateral eco-
nomic aid, unemployment, downside risks and investment climate.

UNICEF, Tuzla, Bosnia-Herzegovina

Head of Office (4/94-9/94)

Directed UNICEF’s emergency operations in the Tuzla region. Led training pro-
grams in the sectors of education, health, nutrition and psycho-social rehabilitation
for children. Managed the joint UN supplementary feeding program, coordinating
the efforts of three UN agencies and four NGOs. Supervised humanitarian missions
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across confrontation lines, bringing doctors, medical and education supplies to chil-
dren in conflict zones. Worked with government ministries to develop post-war edu-
cation and health policies and systems. Served as regional spokesperson for
UNICEF.

United States Mission to the United Nations, New York, NY

Chief of Protocol (4/89—-4/94)

Directed and managed an effective Protocol Affairs program based on U.S. Foreign
policy objectives. Organized a program which fostered positive relations with the
other 184 member states of the UN. Planned and executed over 100 events annu-
ally. Managed budget and staff of four.

U.S. Department of State, Washington, D.C.

Deputy to the Assistant Chief of Protocol for Ceremonials (6/88—4/89)

Planned and organized all official social functions for the Secretary of State for
Chiefs of State and other foreign guests. Acted as liaison between the diplomatic
corps and the Department of State. Served as an authority on ceremonial protocol
matters in the U.S. Government.

Blair House, the President’s Guest House, Washington, D.C.

Assistant Manager and Acting Manager (9/85—6/88)

Responsible for Chiefs of State, their families and delegations from over 60 countries
during official visits to Washington. Coordinated accommodations for all official visi-
tors of the President and worked with the Chief of Protocol and visits staff to orga-
nize their schedules and activities. Assisted the general manager with oversight of
the $13 million renovation project, and all operations of the house, including the su-
pervision of staff and budget.

U.S. Department of Energy, Washington, D.C.
Legislative Affairs Specialist (2/85-8/85)

Presidential Inaugural Committee, Washington, D.C.
Assistant to the Director of Events and Inaugural balls (12/84-2/85)

Reagan-Bush ’84, Washington, D.C.
Administrative Assistant to the Campaign Director (10/83-11/84)

The White House, Washington, D.C.

Staff Assistant—Office of Political Affairs (4/83—-10/83)
Research Assistant—Library and Research Center (4/82—4/83)
Intern—Office of Correspondence (10/81-4/82)

Education

The London School of Economics and Political Science, London, England
Masters of Science, Economics, Social Policy in Developing Countries. September,
1995

Georgetown University, Washington, D.C.

Bachelor of Arts, (Majors: International Relations and American Government). May,
1983

Other Activities

Member of the Council on Foreign Relations
Board Member, USA, King Hussein Cancer Center
Advisor, Antiquities Coalition

The CHAIRMAN. Thank you, Ms. Walsh.
Senator Nelson has arrived. And I'll turn to him for an opening
statement.

STATEMENT OF HON. BILL NELSON,
U.S. SENATOR FROM FLORIDA

Senator NELSON. And, Mr. Chairman, I've been in markup of the
Senate Armed Services Committee, and we have successfully
marked up the bill. I might say to Ms. Walsh, indeed I know Wil-
bur Ross is from Florida, and he is quite interested in trade. So if
you will work with him—and hopefully this Committee will con-
sider a Deputy Secretary for International Trade as well—I think
we can have a good approach there.
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Mr. Chairman, thank you for calling this hearing. The Depart-
ment of Transportation’s most important job is the regulation and
oversight of safety, and that job never stops. Just last night, an
Amtrak train fatally struck two CSX employees who were working
on a nearby track. This is tragic. These kinds of accidents happen
far too often, and we need to do more to prevent them.

I just rode Amtrak, the Acela, and when I got off in the Wash-
ington station, I looked up on the platform at those steel beams
that cover the tracks, They are all up and down the tracks for the
passengers to walk without getting into the elements. Lo and be-
hold, all of the steel beams are rusting. We’ve got an infrastructure
problem, and we’ve got to address it.

The Department also has a critical safety role in an issue that
is important to so many of our constituents, especially in Florida,
and that is the continuing Takata airbag mess. Back in 2014, this
Senator chaired the first congressional hearing on the defective air-
bag failures, and at that time, we heard from a victim, Air Force
Lieutenant Stephanie Erdman, who was seriously injured and al-
most lost an eye when a Takata airbag exploded after a minor acci-
dent in the Florida Panhandle, a minor accident. And we also
heard from a senior Takata executive who stonewalled and failed
to acknowledge the severity of the problem.

And in a series of reports, we uncovered evidence that the com-
pany routinely manipulated data about the safety of its airbags.
Takata’s actions were shameful and showed a lack of regard for
human safety. And as a result, the Department of Justice charged
Takata with criminal violations for wire fraud and conspiracy con-
cerning the defective airbag inflators.

And because of all this, you would think that we would finally
be making some serious progress on Takata recalls, but that’s not
the case. Earlier this month, this Senator released new statistics
showing that two-thirds of over 46 million recalled Takata airbag
inflators nationwide have not been repaired, 2 years later. And
even more troubling is that 16 people have died and more than 180
people worldwide have been injured because of the airbags.

So this is a crisis, and we need leadership to get these recalls
back on track. This is especially true in light of Takata’s announce-
ment that it will enter into bankruptcy, an announcement just
made in the last few days, making it almost certain that the com-
pany will not be able to pay for all the replacement airbags needed
to fix this mess or adequately compensate all the victims who have
been injured or families who have lost their loved ones.

So this leads me to your nomination, Mr. Bradbury. You obvi-
ously know a lot about this issue because you represented Takata
in regulatory and congressional investigations for more than 2
years. There’s no problem that you are an advocate as an attorney
at law representing a client. I understand that.

But we've got a problem of automobile safety. You have been
generously compensated for being an advocate as an attorney at
law. And I believe, as the Department’s General Counsel, you must
be free of any conflicts that could be perceived as affecting your
ability to do the job of protecting the public.
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As a result, I wrote you last week and I urged you, if confirmed,
to recuse yourself from all matters involving Takata for your entire
term as the Department’s General Counsel.

So, Mr. Chairman, I would like to ask that my letter to Mr.
Bradbury and his response be entered in the record.

The CHAIRMAN. Without objection, so ordered.

[The information referred to follows:]

UNITED STATES SENATE
Washington, DC, June 22, 2017

STEVEN G. BRADBURY, Esquire
McLean, VA

Dear Mr. Bradbury:

The U.S. Senate Committee on Commerce, Science, and Transportation is in re-
ceipt of your nomination to the position of General Counsel of the U.S. Department
of Transportation.

This position plays a critical role in ensuring the safety of our Nation’s transpor-
tation systems. As such, I believe that the person occupying this position must be
free of any arrangements or entanglements that could be seen as impeding that
duty to serve the American people.

In your response to the Committee questionnaire, you state that you
“[rlepresented TK Holdings Inc. (Takata Corporation) in connection with investiga-
tions of airbag inflator ruptures by [the National Highway Traffic Safety Adminis-
tration] NHTSA, Congress, and other entities, and in related civil litigation.” As you
know, defective Takata inflators have been linked to 11 deaths and approximately
180 injuries nationwide. Recently, Honda confirmed that another Takata airbag in-
flator ruptured in Las Vegas, Nevada, causing serious injury to the driver.

Both civil and criminal litigation surrounding the Takata recalls is ongoing, and
on February 27, 2017, Takata pled guilty to one count of wire fraud related to fab-
rication of its inflators’ safety record and agreed to pay $1 billion in criminal pen-
alties. Three Takata executives currently face criminal charges for their alleged in-
volvement in the Takata scheme. On May 18, 2017, four automakers involved in
multi-district civil litigation reached a settlement agreement to pay $553 million to
compensate vehicle owners affected by the recalls.

Furthermore, under Takata’s Amended Consent Order and Coordinated Remedy
Orders with NHTSA, the agency will play an active role in overseeing the recall
process, including the production of replacement airbag inflators, well into the next
decade. In light of the low recall completion rates, it is reasonable to expect that
oversight of the recalls by NHTSA and the Department will only increase in the fu-
ture. Additionally, by the end of 2019, Takata must demonstrate to NHTSA the
safety of its desiccated ammonium nitrate-based inflators. NHTSA’s determination
on this matter could result in expanding the recalls to include millions of additional
Takata inflators.

In your agreement with the Department’s Designated Agency Ethics Official, you
state, “I will not participate personally and substantially in any particular matter
involving specific parties in which I know a former client of mine is a party or rep-
resents a party for a period of one year after I last provided service to that client,
unless I am first authorized to participate, pursuant to 5 C.F.R. §2635.502(d).” In
addition, you state, “[Flor the duration of my appointment as General Counsel, I
will not participate personally and substantially in any particular manner in which
I know I previously appeared before, or directly communicated with, the U.S. De-
partment of Transportation on behalf of Dechert LLP or any former client, unless
I am first authorized to participate, pursuant to 5 C.F.R. §2635.502(d).”

Unfortunately, this language does not fully address how you intend to handle
recusals from matters involving Takata Corporation or TK Holdings Inc. Accord-
ingly, prior to taking further action on your nomination, I ask you to confirm in
writing that you will:

(1) Not participate in any NHTSA or Department matter involving Takata Cor-
poration or TK Holdings, Inc, including all subsidiaries and successor entities,
during your entire term as General Counsel; and

(2) Not seek or accept an authorization under 5 C.F.R. §2635.502(d) to participate
in any matter involving Takata Corporation or TK Holdings Inc., including all
subsidiaries and successor entities, during your entire term as General Coun-
sel.
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Thank you in advance for your prompt response to this request.
Sincerely,
BILL NELSON,
Ranking Member.

cc: The Honorable John Thune, Chairman

June 23, 2017

Hon. BILL NELSON,

Ranking Member,

Committee on Commerce, Science, and Transportation,
United States Senate,

Washington, DC.

Dear Senator Nelson:

Thank you for your letter of yesterday concerning my nomination to be General
Counsel of the U.S. Department of Transportation (the “Department”). After review-
ing my responses to the Committee’s Questionnaire and my Ethics Agreement with
the Department’s Designated Agency Ethics Official, or “DAEO,” you have asked me
to make specific commitments regarding recusals from matters involving Takata
Corporation, including its subsidiaries and successor entities (together, “Takata”), in
the event I am confirmed as the Department’s General Counsel.

I very much appreciate your interest in these questions, and I know from direct
experience how much you personally care about addressing and resolving the safety
issues relating to airbag inflator ruptures. As you know, I represented the U.S. sub-
sidiary of Takata in connection with the airbag inflator rupture issues before the
Department and elsewhere. Among other things, I participated directly in the dis-
cussions with the National Highway Traffic Safety Administration, or “NHTSA,”
that produced the consent orders governing the recalls of Takata airbag inflators
and establishing the framework for expansion of those recalls going forward.

With regard to Takata, as in all matters, you can be assured I take my ethical
responsibilities extremely seriously, both as an attorney representing clients in pri-
vate practice and as a prospective officer of the Government whose only client will
be the United States. I will honor my professional duties as a lawyer and will ad-
here scrupulously to the requirements of the Federal ethics laws and regulations,
as well as the additional obligations I will assume under Executive Order 13770
(“Ethics Commitments by Executive Branch Appointees”), if confirmed.

Specifically: For the duration of my tenure with the Department, I will recuse my-
self from all aspects of the Takata airbag inflator recalls. Furthermore, under Exec-
utive Order 13770, for a period of two years following my confirmation as General
Counsel of the Department, I will not participate in any other particular matter in-
volving specific parties that is directly and substantially related to Takata, includ-
ing regulations and contracts. I do not plan to seek a waiver under applicable ethics
regulations to participate in particular matters involving Takata.

Respectfully submitted,
STEVEN G. BRADBURY.
cc: The Honorable John Thune, Chairman

Senator NELSON. Mr. Bradbury, I want to thank you for your
prompt response and your written commitment to recuse yourself
from Takata recall-related matters. I intend to seek clarification
from you during my questioning on whether you would seek or ac-
cept any waivers that would allow you to participate in any
Takata-related matters. I will be asking you those questions, and
I expect a direct answer.

In the meantime, Ms. Walsh and Mr. Bradbury, I look forward
to continuing this hearing today.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Nelson.

Mr. Bradbury and Ms. Walsh, I know you both appreciate the
importance of cooperation between the branches of our government.
Nevertheless, these hearings give us an opportunity to underscore
that point. So a question for both of you is, if confirmed, will you
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pledge to work collaboratively with this committee and provide
thorough and timely responses to our requests for information as
we work together to address various policies?

Ms. WALSH. Yes, Chairman, I will.

Mr. BRADBURY. Yes, absolutely, Mr. Chairman.

The CHAIRMAN. Thank you.

Mr. Bradbury, as you know, a major part of the General Coun-
sel’s job is to help oversee the regulatory process at DOT. Though
I know Deputy Secretary Rosen, who is the Department’s Regu-
latory Reform Task Force Officer, will also play a large role in that,
could you speak to the principles that you will use to evaluate reg-
ulations that come to your office?

Mr. BRADBURY. Yes. Thank you, Mr. Chairman. As——

[Audience interruption.]

The CHAIRMAN. Order in the hearing room!

Mr. Bradbury, again if you could speak to the principles that you
will use to evaluate regulations that come to your office.

Mr. BRADBURY. Yes. Thank you. Mr. Chairman, as Senator Nel-
son stressed, the number one mission of the Department of Trans-
portation is public safety. So the necessity of regulation to address
safety issues is certainly the primary consideration, as I think the
Secretary of Transportation has made clear in her testimony.

But I do look forward to working with the Regulatory Task
Force, the Regulatory Reform Task Force, to review the regulations
of the Department and to determine those that are necessary to ad-
dress safety issues, and then to ensure that the regulations are fo-
cused in a way that will preserve incentives to invest in innovation
because this is a transformational time in transportation and tech-
nology, and we need to preserve those investments to invest in new
innovation. So I think that’s a critical part of the equation.

Thank you.

The CHAIRMAN. Is there a way that maybe you could illustrate
a couple of examples of DOT regulations that in your view do a
good job of reflecting or incorporating those principles that you just
alluded to?

Mr. BRADBURY. Yes. Thank you, Mr. Chairman. In a couple of
different areas. One is in automotive safety regulation. The regula-
tions I think that NHTSA has promulgated are very clear in terms
of the disclosure obligations and the procedures that manufacturers
have to follow, and I think that kind of clear procedural guidance
is critical. Those types of regulations are I think extremely helpful
in terms of achieving the safety mandate and leaving the markets
free to innovate.

Similarly, on the aviations side, where the Department has very
important authority to enforce prohibitions on unfair or deceptive
trade practices, if the Department has a record, a factual record,
it develops of practices that are unfair to consumers, for example,
in the aviation industry, then a clear rule based on that record that
prohibits that specific activity, we have several examples of that,
I think, are examples of the right kind of regulation.

The CHAIRMAN. Thank you, Mr. Bradbury.

Ms. Walsh, if confirmed, your authority as Assistant Secretary
for Global Markets will include the SelectUSA program, which is
an initiative of the Department of Commerce to attract more direct
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foreign investment in the United States. What are your thoughts
about how the SelectUSA program could be used to further your
goals for the Global Markets Division at the Department of Com-
merce should you be confirmed?

Ms. WALSH. Thank you, Mr. Chairman. The SelectUSA has just
completed a fourth conference that they have done. It was highly
successful. There were 3,000 participants from around the world,
and it was really one of the highest rated and only event of its sort
here in the United States.

SelectUSA’s purpose is to attract foreign direct investment from
around the world, something that we welcome, particularly the
United States at this time. So certainly export promotion and FDI
attraction into the United States will be critical, if confirmed, in
this position.

The CHAIRMAN. Thank you.

Mr. Bradbury, tomorrow we are going to be marking up the FAA
Reauthorization Act of 2017. What do you view as the proper role
for the Office of General Counsel with respect to the protection of
aviation, consumers, and DOT enforcement of laws enacted for
their benefit?

Mr. BRADBURY. Well, I think as you well know, Mr. Chairman,
the Office of General Counsel has a critical role in terms of enforc-
ing the aviation standards against unfair deceptive practices in
aviation. And then through its supervisory role with respect to the
Chief Counsel at the FAA, the Federal Aviation Administration, a
critical role in assisting the FAA in terms of legal support in ensur-
ing that its regulation and enforcement of safety requirements for
the air system are enforced and are clear and are effective. So it’s
certainly an important part, and I would, if confirmed, very much
look forward to working closely with you and the members of this
Committee in terms of your policy goals with respect to FAA Reau-
thorization and the issues that arise with respect to aviation.
Thank you.

The CHAIRMAN. Thank you.

There are a series of letters I want to enter into the record.
There are four letters signed by a total of over 60 prominent indi-
viduals, including the signatures of former DOT Secretary Norm
Mineta, former DOT Secretary Rod Slater, as well as former Attor-
ney General Michael Mukasey, and former Attorney General Ed
Meese, and several state attorneys general, including the Attorney
General of South Dakota, have also signed a letter of support for
Mr. Bradbury’s nomination. And he has also received some letters
expressing concerns about Mr. Bradbury’s nomination, and these
too will be entered into the record for members of this Committee
to review. So those will be entered into the record without objec-
tion.

[The information referred to follows:]
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June 22, 2017

Hon. JOHN THUNE, Hon. BiLL NELSON,

Chairman, Ranking Member,

Committee on Commerce, Science, and Committee on Commerce, Science, and
Transportation, Transportation,

United States Senate, United States Senate,

Washington, DC. Washington, DC.

Re: Nomination of Steven Gill Bradbury to be General Counsel of the Department

of Transportation

Dear Chairman Thune and Ranking Member Nelson:

We write in strong support of the nomination of Steven Bradbury to be General
Counsel of the Department of Transportation. Each of us served with Steve in the
Federal Government, and we believe him to be an excellent choice to serve as Gen-
eral Counsel.

Steve’s education, prior public service and work in private practice make him ex-
ceptionally well-qualified for this important role. For the past eight years, Steve has
served as a partner at a prominent law firm in Washington, D.C. and New York
(and from 1994-2004 served as a partner at a different but equally prominent firm).
He holds degrees from Stanford University and the University of Michigan Law
School, and clerked for Associate Justice Clarence Thomas of the Supreme Court
and Judge James L. Buckley of the U.S. Court of Appeals for the D.C. Circuit. From
2004 to 2009, he served as Acting Assistant Attorney General and Principal Deputy
Assistant Attorney General at the Office of Legal Counsel, where he advised the
President, the Attorney General and the heads of executive departments and agen-
cies on significant questions of constitutional, statutory, and administrative law.

Because of Steve’s extensive experience in both government and private practice,
we believe he is very well-qualified to serve as General Counsel of the Department
of Transportation. While at the Justice Department, Steve approached his work
with extraordinary care, and we believe he will demonstrate the same exceptional
commitment at the Department of Transportation. We also understand that Steve
has valuable experience handling significant matters before the Department (includ-
ing one of the largest automotive safety recalls in history), and has also handled
issues involving aviation competition and international route authorizations. Most
important, Steve has the integrity, temperament, judgment, and legal acumen to
succeed in the role of General Counsel.

In short, we believe that Steve will serve in this position with distinction and
honor. We respectfully urge the Committee and the Senate to approve his nomina-
tion to be General Counsel of the Department of Transportation.

Sincerely,

Alex M. Azar 11
Deputy Secretary, Health and Human Services (2005-2007)
General Counsel, Health and Human Services (2001-2005)

Thomas O. Barnett
Assistant Attorney General, Antitrust Division (2006—2008)

C. Frederick Beckner III
Deputy Assistant Attorney General, Civil Division (2006-2009)

John B. Bellinger III
Legal Adviser to the Department of State (2005—2009)
Legal Adviser to the National Security Council (2001-2005)

Bradford A. Berenson
Associate Counsel to the President (2001-2003)

Megan L. Brown
Counsel to the U.S. Attorney General (2007-2008)

Reginald Brown
Associate Counsel to the President (2003—2005)

Jeffrey S. Bucholtz
Acting Assistant Attorney General, Civil Division (2007—2008)
Principal Deputy Assistant Attorney General, Civil Division (2006—2008)

Lily Fu Claffee
General Counsel, U.S. Department of Commerce (2008—2009)
Deputy General Counsel, U.S. Department of the Treasury (2006—2008)
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Deputy Associate Attorney General, U.S. Department of Justice (2005—2006)

Gus P. Coldebella
Acting General Counsel, Department of Homeland Security (2007-2009)
Deputy General Counsel, Department of Homeland Security (2005—-2009)

Jonathan Cohn
Deputy Assistant Attorney General, Civil Division (2004—-2009)

Daniel J. Dell’Orto
Acting General Counsel, Department of Defense (2008-2009)
Principal Deputy General Counsel, Department of Defense (2000—2009)

Grant M. Dixton
Associate Counsel to the President (2003—2006)

Thomas H. Dupree Jr.
Deputy Assistant Attorney General, Civil Division (2007-2009)

John P. Elwood
Deputy Assistant Attorney General, Office of Legal Counsel (2005-2009)

Alice Fisher
Assistant Attorney General, Criminal Division (2005-2008)

Brett Gerry
Chief of Staff to the Attorney General (2007-2008)
Deputy Assistant Attorney General, National Security Division (2006—-2007)

Matthew W. Friedrich
Acting Assistant Attorney General, Criminal Division (2008-2009)

William J. Haynes
General Counsel of the Department of Defense (2001-2008)

Richard Klingler

Senior Associate Counsel to the President and Legal Adviser, NSC Staff (2006—
2007)

Special Assistant and Associate Counsel to the President (2005-2006)

C. Kevin Marshall
Deputy Assistant Attorney General, Office of Legal Counsel (2005-2007)
Counsel to the Assistant Attorney General, Office of Legal Counsel (2004)

William E. Moschella
Principal Associate Deputy Attorney General (2006-2008)
Assistant Attorney General, Office of Legislative Affairs (2003-2006)

Carl J. Nichols
Deputy Assistant Attorney General, Civil Division (2005-2008)
Principal Deputy Associate Attorney General (2008-2009)

Jake Phillips
Senior Counsel to the Deputy Attorney General (2008-2009)
Counsel to the Assistant Attorney General, Office of Legal Counsel (2007-2008)

Benjamin A. Powell
General Counsel, Office of the Director of National Intelligence (2006—-2009)

dJ. Patrick Rowan
Assistant Attorney General, National Security Division (2008-2009)

Kate Comerford Todd
Associate Counsel to the President (2007—2009)

Ted Ullyot
White House and Department of Justice (2003—-2005)
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Hon. JOHN THUNE,

Chairman,

Committee on Commerce, Science, and
Transportation,

United States Senate,

Washington, DC.

June 22, 2017

Hon. BiLL NELSON,

Ranking Member,

Committee on Commerce, Science, and
Transportation,

United States Senate,

Washington, DC.

Re: Nomination of Steven Gill Bradbury to be General Counsel of the Department
of Transportation

Dear Chairman Thune and Ranking Member Nelson:

We write to express our strong support for the nomination of Steven Bradbury
to be General Counsel of the Department of Transportation. Each of us has pre-
viously served in one or more senior positions at the Department of Justice, the
White House, or agencies within the Intelligence Community. We believe Mr.
Bradbury is an excellent choice to serve as General Counsel.

Mr. Bradbury’s professional experience, both in public service and in the private
sector, render him exceptionally well-prepared for this position. A graduate of Stan-
ford and the University of Michigan Law School, he clerked for Justice Clarence
Thomas of the United States Supreme Court and Judge James Buckley of the
United States Court of Appeals for the District of Columbia Circuit. He served dur-
ing two Administrations in the Office of Legal Counsel at the Department of Justice,
first as an Attorney-Adviser and later as the Principal Deputy Assistant Attorney
General and Acting Assistant Attorney General. In those capacities, he was called
upon to advise government officials at the highest levels, including many of us, on
challenging and important issues of law. In private practice he has likewise been
relied upon to handle matters of great significance and complexity, many of which
have involved issues affecting the transportation industry.

The breadth and depth of Mr. Bradbury’s background and experience, his dem-
onstrated capacity for careful and thoughtful legal analysis, his consistent profes-
sionalism, and his strong integrity would enable him to provide exemplary service
to the Department of Transportation—and the country—as General Counsel. We

strongly urge the Committee to report favorably upon his nomination.

Sincerely,

William P. Barr
Attorney General (1991-1993)

William A. Burck
Deputy Counsel to the President (2007—
2009)

Paul D. Clement
Solicitor General (2005-2008)

Fred. F. Fielding

Counsel to the President (2007-2009;
1981-1986)

Commissioner, 9-11 Commission (2002—
2004)

Mark Filip
Deputy Attorney General (2008-2009)

Gregory G. Garre

Solicitor General (2008—2009)

Principal Deputy Solicitor General
(2005-2008)

Alberto R. Gonzales
Attorney General (2005-2007)
Counsel to the President (2001-2005)

Stephen J. Hadley

National Security Advisor (2005-2009)

Deputy National Security Advisor (2001—
2005)

General Michael V. Hayden, USAF
(retired)

Director, Central Intelligence Agency
(2006-2009)

Director, National Security Agency
(1999-2005)

Peter D. Keisler

Acting Attorney General (2007)

Assistant Attorney General, Civil
Division (2003-2007)

Edwin Meese III
Attorney General (1985-1988)

Michael B. Mukasey

Attorney General (2007-2009)

United States District Judge (1988—
2006)

Theodore B. Olson
Solicitor General (2001-2004)

George J. Terwilliger ITT
Deputy Attorney General (1991-1993)

Kenneth L. Wainstein

Homeland Security Advisor (2008-09)

Assistant Attorney General for National
Security (2006-08)
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June 27, 2017

Hon. JOHN THUNE, Hon. BiLL NELSON,

Chairman, Ranking Member,

Committee on Commerce, Science, and Committee on Commerce, Science, and
Transportation, Transportation,

United States Senate, United States Senate,

Washington, DC. Washington, DC.

Dear Chairman Thune and Ranking Member Nelson:

We write to endorse the nomination of Steven Gill Bradbury to serve as General
Counsel of the Department of Transportation.

We have nothing but the highest respect for his legal skills, his judgment, his
work ethic, and his professionalism. As a public servant, he undoubtedly will bring
those same qualities to this important job in service to the country.

We thus urge you to report his nomination favorably to the full Senate. Thank
you in advance for considering our views.

Sincerely,

Jeremy Bash

Chief of Staff, U.S. Department of Defense (2011-2013)

Chief of Staff, Central Intelligence Agency (2009—2011)

Democratic Counsel, House Permanent Select Committee on Intelligence (2005—
2009)

John P. Carlin

Assistant Attorney General for the National Security Division, U.S. Department of
Justice (2014-2016)

Chief of Staff, Federal Bureau of Investigation (2009-2011)

Daryl Joseffer

Principal Deputy Solicitor General (2008—2009)

Assistant to the Solicitor General (2004—2008)

Deputy General Counsel, Office of Management and Budget (2003—-2004)

The Honorable Norman Y. Mineta
Secretary, U.S. Department of Transportation (2001-2006)

Matthew G. Olsen

Former Director, National Counterterrorism Center (2011-2014)
Former General Counsel, National Security Agency (2010-2011)
Virginia A. Seitz

Former Assistant Attorney General, Office of Legal Counsel (2011-2013)

The Honorable Rodney E. Slater
Secretary, U.S. Department of Transportation (1997-2001)

Jeffrey L. Turner
Managing Partner, Public Policy Practice Group, Squire Patton Boggs (U.S.) LLP



39

June 27, 2017

Hon. JOHN THUNE, Hon. BiLL NELSON,

Chairman, Ranking Member,
Committee on Commerce, Science, and Committee on Commerce, Science, and
Transportation, Transportation,

United States Senate, United States Senate,
Washington, DC. Washington, DC.

Re: Nomination of Steven Gill Bradbury to be General Counsel of the Department
of Transportation

Dear Chairman Thune and Ranking Member Nelson:

We the undersigned Attorneys General for various States are writing in strong
support of the President’s nomination of Steven Gill Bradbury to serve as General
Counsel of the U.S. Department of Transportation.

As Attorneys General responsible for protecting the rights and legal interests of
the people of our States, we have a keen interest in the Federal Government’s exer-
cise of its broad authorities with respect to the Nation’s interstate transportation
systems. The public safety of our highways, rail lines, and other modes of transpor-
tation is critical to each of our states, and we look to the Department of Transpor-
tation for smart and effective enforcement action in cooperation with State and local
authorities. It is also important that the Federal Government act wisely and effi-
ciently in spending tax dollars in support of needed infrastructure projects. In addi-
tion, we expect that the Department of Transportation will pursue reasonable regu-
latory policies that are consistent with the law and that promote safety while pre-
serving appropriate incentives for technological innovation, private investment, and
variation in approach among the States.

In all of these areas, it is vital that the Department of Transportation receive
sound legal counsel on the proper exercise of its statutory authorities. We believe
that Mr. Bradbury has exactly the right background and set of experiences to pro-
vide that legal guidance. As the head of the Office of Legal Counsel at the U.S. De-
partment of Justice from 2005 to 2009, Mr. Bradbury advised the entire Executive
Branch on compliance with the laws and the Constitution. And as an attorney in
private practice, he has gained experience with a range of regulatory and enforce-
ment issues before the Department of Transportation. We applaud the President for
nominating Mr. Bradbury, and we look forward to working with him and with Sec-
retary Chao on important transportation issues of common interest.

Accordingly, we respectfully urge the Committee to move Mr. Bradbury’s nomina-
tion forward.

Respectfully submitted,

ALAN WILSON
Attorney General
State of South Carolina

PAm BonDI
Attorney General
State of Florida

DEREK SCHMIDT
Attorney General
State of Kansas

Tmm Fox
Attorney General
State of Montana

SEAN REYES
Attorney General
State of Utah

BILL SCHUETTE
Attorney General
State of Michigan

WAYNE STENEHJEM
Attorney General
State of North Dakota

PATRICK MORRISEY
Attorney General
State of West Virginia

CHRIS CARR
Attorney General
State of Georgia

JEFF LANDRY
Attorney General
State of Louisiana

DouG PETERSON
Attorney General
State of Nebraska

BRAD SCHIMEL
Attorney General
State of Wisconsin

KEN PAXTON
Attorney General
State of Texas

LESLIE RUTLEDGE
Attorney General
State of Arkansas

CurTIs HILL
Attorney General
State of Indiana

JosH HAWLEY
Attorney General
State of Missouri

ADAM PAUL LAXALT
Attorney General
State of Nevada

STEVE MARSHALL
Attorney General
State of Alabama

MARTY JACKLEY
Attorney General
State of South Dakota
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UNITED STATES SENATE
Washington, DC, June 28, 2017

Hon. MiTcH MCCONNELL,
Majority Leader,

United States Senate,
Washington, DC.

Dear Mitch:

I am writing to inform you of my strong objection to any consideration of the nom-
ination of Steven G. Bradbury to serve as the general counsel of the Department
of Transportation.

It has come to my attention that while serving as the acting head of the Depart-
ment of Justice’s Office of Legal Counsel from 2005 to 2009, Mr. Bradbury authored
several legal memoranda that authorized the use of waterboarding and other forms
of torture and degrading treatment.

I find his nomination to any position of trust in our government to be personally
offensive.

Please know that I will use whatever means I have at my disposal to block consid-
eration of this nominee.

Sincerely,
JOHN McCAIN,
United States Senator.

July 31, 2017
Dear Senator,

We are a nonpartisan group of former national security, law enforcement, intel-
ligence, and interrogation professionals. Our collective professional experience in-
cludes service in the U.S. military, the Federal Bureau of Investigation, the Central
Intelligence Agency, the Drug Enforcement Administration, the Defense Intelligence
Agency, the Army Criminal Investigation Command, and the Naval Criminal Inves-
tigative Service.

We write today to express our opposition to the nomination of Mr. Steven
Bradbury to serve once again in a position of significant responsibility within the
U.S. Government as general counsel of the Department of Transportation. Our oppo-
sition stems from the necessary judgment and personal courage this office requires
to provide candid and objective legal advice to policymakers that may be seeking
politically expedient policy solutions.

We dedicated our professional lives to keeping our Nation safe. That work de-
manded using every resource at our disposal, including and especially our moral au-
thority. Our enemies act without conscience. We must not.

Mr. Bradbury spent many years serving in the Department of Justice—including
as acting head of the Office of Legal Counsel—during the George W. Bush Adminis-
tration. In this position, he prepared official memoranda that provided legal cover
for other agencies in the U.S. Government to employ a program of interrogation tac-
tics that amounted to torture or cruel, inhuman, or degrading treatment. These bru-
tal methods—which included waterboarding—fundamentally violated domestic and
international law governing detainee treatment and caused untold strategic and
operational harm to our national security. As former interrogators, intelligence, and
law enforcement professionals with extensive firsthand experience in the field of in-
terrogation, we were shocked by Mr. Bradbury’s attempt to defend the use of the
waterboard and other torture tactics based on the incorrect assertions that their use
would not cause severe physical pain or suffering and would produce valuable intel-
ligence. In our professional judgment, torture and other forms of detainee abuse are
not only immoral and unlawful, they are ineffective and counterproductive in gath-
ering reliable intelligence. They also tarnish America’s global standing, undermine
critical alliances, and bolster our enemies’ propaganda efforts. If the Senate con-
firms Mr. Bradbury, it would send a clear message to the American public that au-
thorizing the use of torture is not only acceptable but is not a barrier to advance-
ment into the upper ranks of our government. We understand that Mr. Bradbury
did not act alone in authorizing torture, but as his nomination is before you, we ask
you to take this opportunity to reaffirm our commitment to the ideals we strive to
uphold by rejecting his nomination.

Torture is not a partisan issue. Our respect for human dignity is timeless, and
we must never risk our national honor to prevail in any war. Your vote to reject
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this nomination would reflect the morally sound leadership that this country needs
and would not forget.

Signed,
Frank Anderson—CIA (Ret.) Marcus Lewis—Former U.S. Army Interrogator
Glenn Carle—CIA (Ret.) Mike Marks—NCIS (Ret.)
Barry Eisley—Former CIA Robert McFadden—NCIS (Ret.)
Mark Fallon—NCIS (Ret.) Joe Navarro—FBI (Ret.)
Charlton Howard—NCIS (Ret.) William Quinn—Former U.S. Army Interrogator
Timothy James—NCIS (Ret.) Ken Robinson—U.S. Army (Ret.)
Colonel Steven Kleinman—U.S. Air Force (Ret.) Patrick Skinner—CIA (Ret.)
UNITED STATES SENATE
Washington, DC, August 1, 2017
Hon. JOHN THUNE, Hon. BiLL NELSON,
Chairman, Ranking Member,
Senate Committee on Commerce, Senate Committee on Commerce,
Science, and Transportation, Science, and Transportation,
Washington, DC. Washington, DC.

Dear Chairman Thune and Ranking Member Nelson:

I write to share my deep concerns about Steven G. Bradbury, who has been nomi-
nated by President Trump to serve as General Counsel of the Department of Trans-
portation and whose vote before the Senate Commerce Committee is scheduled for
August 2, 2017. Mr. Bradbury ’s role as an architect of the torture program, along
with his proven unwillingness to exercise independence and objectivity at moments
when those qualities were most warranted, in my view disqualify him from any po-
sition of public trust.

Mr. Bradbury was acting Assistant Attorney General from 2005 to 2007 and head-
ed the Office of Legal Counsel at the U.S. Department of Justice from 2005 to 2009.
During that time, along with John Yoo and Jay Bybee, he served as a principal au-
thor of what have come to be known as the “torture memos.” While the torture pro-
gram had already been developed by the administration prior to Mr. Bradbury’s ap-
pointment, he contributed to secret OLC memos that provided the legal justification
for a range of CIA interrogation tactics including waterboarding, cramped confine-
ment, and dietary manipulation.

Mr. Bradbury’s work has been sharply criticized inside and outside the Depart-
ment of Justice. In 2007, State Department Legal Adviser John Bellinger warned
Mr. Bradbury that his draft opinion analyzing Common Article 3 of the Geneva Con-
vention “will not be considered the better interpretation of [the law] but rather a
work of advocacy to achieve a desired outcome.”? Mr. Bradbury’s legal opinions
were eventually overturned, and the Department’s Office of Professional Responsi-
bility (OPR) issued a report in 2009 citing “serious concerns about some of his anal-
ysis.”2 OPR’s review “raised questions about the objectivity and reasonableness of
some of the Bradbury Memos’ analyses” and found that instead of providing objec-
tive legal analysis his memos “were written with a goal of allowing the ongoing CIA
program to continue.”3 As a coalition of human rights groups noted in their letter
of June 22 to Chairman Thune and Ranking Member Nelson of the Committee on
Commerce, Science, and Transportation, Mr. Bradbury’s “analysis directly contra-
dicted relevant domestic and international law regarding the treatment of prisoners,
and helped establish an official policy of torture and detainee abuse that has caused
incalculable damage to both the United States and the prisoners it has held.”4

In testimony before the Senate Judiciary Committee in 2006, Mr. Bradbury justi-
fied the administration’s interpretation of the Supreme Court’s decision in Hamdam
v. Rumsfeld by stating that the "president is always right.”5 The general counsel
of a Federal agency must not simply be a rubber stamp for the administration and
its policies. In 2008, the Senate refused to confirm Mr. Bradbury as assistant attor-

1Department of Justice Office of Professional Responsibility, Report on Investigation into the
Office of Legal Counsel’s Memoranda Concerning Issues Relating to the Central Intelligence
AngIndcy’s Use of “Enhanced Interrogation Techniques” on Suspected Terrorists, July 29, 2009.

31d.

4 Coalition Letter Expressing Concern Regarding the Nomination of Steven Bradbury for Gen-
eral Counsel of the Department of Transportation, June 22, 2017, available at Attps:/ /ccrjus
tice.orglcoalition-letter-expressing-concern-regarding-nomination-steven-bradbury-general-counsel-
department.

5Senate Judiciary Committee, Hearing on Hamdan v. Rumsfeld: Establishing a Constitutional
Process, July 11, 2006.
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ney general for the Office of Legal Counsel in light of his role in crafting the torture
memos and demonstrated lack of political independence. I urge you to again reject
his nomination to this position of public trust.
Sincerely,
SHELDON WHITEHOUSE,
United States Senator.

PuBLic CITIZEN
Washington, DC, August 1, 2017

Dear Senator,

We are writing to urge you to deny confirmation for Steven Bradbury, the nomi-
nee to become general counsel for the Department of Transportation.

Mr. Bradbury has a long record of opposing consumer and environmental interests
that makes him singularly unfit for the general counsel position at an agency
charged with developing a safe, affordable and environmentally sustainable trans-
portation system for Americans.

Most notably, Mr. Bradbury has represented Takata Corporation as it has sought
to defend itself from civil and criminal liability related to faulty air bags that have
killed or injured more than 100 people. Recalls of the Takata airbags are proceeding
at a disturbingly slow rate. As Senator Nelson said at Mr. Bradbury’s confirmation
h}faring, he was “one of the main advocates for a company that has done dastardly
things.”

Unfortunately, that representation and advocacy was part of a long history of ad-
vocating on behalf of corporate wrongdoers. He has represented:

e Turing Pharmaceuticals, of Martin Shkreli fame, in connection with congres-
sional investigations of outrageous drug price increases;

e Southeastern Legal Foundation in a Supreme Court challenge to EPA green-
house gas emission rules;

e US Airways during its 2013 merger with AMR Corporation, the company that
operates American Airlines, a merger that created the country’s largest airline:

e Verizon, in a lawsuit against the Federal Communications Commission, chal-
lenging an early FCC net neutrality rule.

e The U.S. Chamber of Commerce and Investment Company Institute as amici
in support of MetLife, Inc.’s challenge to its designation as “too big to fail” by
the Financial Stability Oversight Council under the Dodd-Frank Act.

In Mr. Bradbury’s world, corporations would be bigger, freer to pollute, price
gouge and endanger the public.

This is not the resume of someone qualified to serve as general counsel at the De-
partment of Transportation. Mr. Bradbury’s record evinces a hostility to the very
priorities he would be charged with upholding at the department. We urge you to
reject his nomination.

Sincerely,
ROBERT WEISSMAN,
President.

The CHAIRMAN. Senator Nelson.

Senator NELSON. Mr. Chairman, this is an airbag. It goes in this
device—in this case, this is a Honda—and it’s right in the middle
of the steering wheel. And it inflates. Even minor fender benders
cause it to inflate. The actual inflator is inside the steering wheel.
This is cut in half, and the explosive material is in the inside, and
that has been the problem. Takata’s ammonium nitrate, when ex-
posed to humidity over time, can explode with great force. You can
see how heavy that is. That explosive force starts to shred this
metal, and that’s what has killed 16 people and injured 180. The
very device that is intended to save lives is killing lives.

Now, in response to the letter that I sent you last week, you said
that you would agree to recuse yourself from all aspects of the
Takata airbag inflator recall and that you, quote, do not plan to
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seek a waiver that would allow you to participate in, quote, par-
ticular matters involving Takata since you were their counsel.

Well, I appreciate your response, but I want to get very specific.
Will you agree to completely recuse yourself from all Takata mat-
ters and agree never to seek or accept a waiver of these restric-
tions?

Mr. BRADBURY. Thank you, Senator Nelson. And let me explain
what the statements in the letter indicate just so it’s clear. There
would not be a waiver available at all with respect to the Takata
airbag recall issues. Those I am recused from entirely. So as I've
indicated to you, Senator Nelson, I recognize that I am recused for
my entire time as General Counsel, if I am confirmed, from all as-
pects of the Takata airbag recalls.

With respect to any other unrelated matter that might come up,
so let’s say, for example, with respect to seatbelts, if the Takata
successor, and based on what I read in the news, that could be the
key systems company has an issue with seatbelts completed unre-
lated to airbags, I am indicating I would be recused under the eth-
ics pledge of the President’s Executive Order for 2 years from the
commencement of my time at the Department if I am confirmed.

So I would not involve myself in any other particular matter that
relates directly to Takata. Those unrelated matters are the ones for
which at least theoretically a waiver might be available. And what
I indicated in the letter is I do not plan to seek a waiver to partici-
pate in any of those unrelated matters that involve a Takata suc-
cessor. I can’t, as I sit here today, foresee what those matters
might be, and if it did involve something completely unrelated and
there was a strong need for the General Counsel to be involved,
that’s the kind of situation that I cannot foresee. But I do not plan
to seek any such waiver for any such unforeseen matter, as I sit
here. And, of course, if something came up like that, I would cer-
tainly be in touch with your office in advance of anything. But I
think that’s a pretty broad and clear statement.

Senator NELSON. Mr. Bradbury, I appreciate your good inten-
tions, but the fact is that you were one of the main advocates for
a company that has done dastardly things and that has, according
to U.S. attorneys, violated criminal laws.

Now, we just need the understanding, as a committee, that
you’re still not going to be an advocate for Takata. And they’ve al-
ready said they’re filing for bankruptcy. And this is at a time that
the American public is still at risk because two-thirds of the re-
called vehicles are not repaired. The Department of Transportation
can in fact affect this, although it’s specifically NHTSA. Why can’t
you just say that, “I'm not going to get involved in Takata”?

Mr. BRADBURY. Well, certainly, Senator Nelson, I will not in any
way, shape, or form be an advocate for any private interest. I will
represent only one client as General Counsel if I am confirmed, and
that’s the United States. I have no plans, as I indicated, to seek
any waiver to be involved with respect to Takata on any matter
that’s unrelated to the airbag recalls. As to the airbag recalls, I
would be entirely recused my entire time.

I agree with you completely, these are serious safety issues. One
of the things I did as attorney for Takata was assist them in com-
ing forward and disclosing these serious issues to NHTSA and to
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the Department of Justice and assisting them in working out the
consent order, and consent orders, with NHTSA to create the
framework for these expanded recalls.

I agree entirely that they’'ve got a long way to go, and it’s criti-
cally important that they continue and that they be completed as
promptly as possible. And so the Deputy General Counsel will be
overseeing that. I know it has Secretary Chao’s personal and direct
attention. From personal experience, I well know how important it
is to you and what a high priority it is and how it particularly af-
fects Florida. So I'm not at all going to be an advocate for that com-
pany or any private company. Thank you.

Senator NELSON. OK. Mr. Chairman, I've just got to respond. So
here’s a potential hypothetical. We're rocking along into bank-
ruptcy, and there is something in the bankruptcy with regard to
creditors that would be favorable to Takata but would slow down
the process of recall. That’s something that you shouldn’t get in-
volved in because you had been the advocate, the spokesperson, the
mouthpiece for Takata.

Mr. BRADBURY. I agree, and I would not get involved because
that would have an effect potentially, as you have indicated there,
on the completion of the recalls. So you have my pledge, I will not
participate in any aspect of any work of the Department or the De-
partment’s activities with respect to that, that affect the recalls,
the Takata airbag recalls, because we have to complete those as
quickly as possible.

Thank you.

The CHAIRMAN. Thank you, Senator Nelson.

Senator Cantwell.

STATEMENT OF HON. MARIA CANTWELL,
U.S. SENATOR FROM WASHINGTON

Senator CANTWELL. Thank you, Mr. Chairman.

Ms. Walsh, thanks for your willingness to serve. You know, I'm
sure you understand because you said you traveled to 100 different
countries, that approximately 96 percent of global consumers are
and over three-quarters of the world’s purchasing power are over-
seas. So by some estimates, the middle class is expected to triple
by 2030, creating booming markets in Asia, Africa, and India. Only
1 to 3 percent of the U.S. small businesses are currently exporters,
so obviously we want our exporters to have all the help and sup-
port they can to break down those barriers and become champions.

One of the programs that I have supported and many of my col-
leagues have supported is the State Export Promotion Program,
and I wanted to get your thoughts on whether you support that
program. And, second, do you support the Export-Import Bank as
a tool to help small business exporters?

Ms. WALSH. Thank you, Senator, for your interest and support
in the Commerce Department. I definitely feel that the time is now
to really be focusing on small and medium-sized enterprises in
terms of the states. I think everyone has a role to play at the Fed-
eral, the state, and the local levels in ensuring that our small-and
medium-sized enterprises are prepared to export for those that are
interested in doing so.
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The markets out there are huge, and the growth is exponential
that we're seeing particularly in Asia. I would also say that obvi-
ously it’s up on the upswing in Africa as well. And to answer your
question with regard to the Export-Import Bank, I am not in a po-
sition to respond to that right now. The Export-Import Bank has
definitely been part of the cycle of success in terms of our exports
around the globe, but in terms of—I'm not in a position, but if con-
firmed, I would definitely look into working with them at the direc-
tion of the Secretary and Under Secretary.

Senator CANTWELL. You are not in a position to say whether you
support it? Is that what you’re saying?

Ms. WALSH. Not in a position to say personally? Is that what
you're asking, Senator?

Senator CANTWELL. I mean, you are in such a big position to pro-
mote trade for the United States, the Export-Import Bank is one
of the key tools.

Ms. WALSH. Right. And I think that it has been outstanding thus
far from what I know of working with the Export-Import Bank, but
in this position, I am not prepared to say what role the Department
will play. But definitely, Senator, if confirmed——

Senator CANTWELL. Thank you.

Mr. Bradbury, I would love to ask you the same related question
as it relates to DOT and trade because one of the things that will
be in the purview of DOT is these FASTLANE grants that we were
able to approve last administration to more quickly move freight,
and we'’re still waiting for the awards for this year.

But I feel so compelled to ask you about your time in the Bush
administration obviously regarding on this torture issue. Do you
stand by your previous decisions now that you've seen how the
Court has ruled on this issue?

Mr. BRADBURY. I'm sorry, Senator, how the Court has ruled?
How the Court has ruled on what?

Senator CANTWELL. Do you think that you were right and do you
stand by your positions on torture? Or do you now see a change or
a problem with your philosophy that you were advocating?

Mr. BRADBURY. Well, first of all, I just really want to make it
clear, I was not advocating for any policies. I didn’t have a philos-
ophy about these policies. I certainly didn’t ask to be in the position
to provide legal advice on these questions. You know, the Office of
Legal Counsel is that office where tough questions come to you
when senior policymakers need legal advice and clarity, and that’s
the function of the office.

I will say there is one point I really want to make about this,
because certainly I don’t feel the need to defend or discuss the
analysis of opinions, which I think speak for themselves, and, of
course, these opinions are not operative anymore. There’s been a
real, you know, major, major development.

At that time, when we were addressing these issues, it was rec-
ognized that there were two standards. There were the standards
that applied to the Armed Forces in the military, which use the
Army Field Manual, and very clear, and they have traditions and
protocols that they followed. And then there were different stand-
ards for intelligence officers, and those standards were much less
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well formulated, much more vague, less clear, very few precedents,
and that’s what we were really struggling with.

Now, of course, there has been a big sea change since that time
because Congress has come——

Senator CANTWELL. Do you support that sea change?

Mr. BRADBURY. I do. I think it’s tremendous for the country his-
torically that Congress and the Executive Branch have come to-
gether on this highly contentious issue. And Congress has fully de-
bated it. Senators I really have great affection and respect for led
the charge, like Senator McCain and Senator Feinstein. And Con-
gress has enacted new laws which essentially said for the United
States, the standard is going to be the same, it’s going to be one
and the same

Senator CANTWELL. So you didn’t see a violation of the Geneva
Convention in what you were recommending?

Mr. BRADBURY. Well, I wasn’t recommending anything. OK? The
office that I headed up is pure legal advisory, it doesn’t recommend
anything. So policymakers——

Senator CANTWELL. But you were interpreting the law——

Mr. BRADBURY. Correct, and——

Senator CANTWELL.—and standards.

Mr. BRADBURY. Yes. And, of course, what we faced in 2006 was
a Supreme Court decision which really caught everybody by sur-
prise which said the standard that applies in the war on terror is
the Common Article III standard. That was something new. The
President previously said, “it doesn’t apply.” So we needed to work
on addressing what those standards in that framework would mean
for the United States. And I actually was privileged at the time to
work on behalf of the Executive Branch closely with Senator
McCain and others to resolve those issues through legislation in
2006, legislation that actually got 67 votes in the Senate. I was
very——

Senator CANTWELL. Well, my time is expired, Mr. Chairman, and
I don’t want to go on and on, but I think that people are here this
morning because they don’t think that you showed enough leader-
ship. So now trying to say that—we’ll go over this in more detail
when I have an opportunity.

Mr. BRADBURY. OK.

Senator CANTWELL. But I think what people want to know is
that, as an attorney, whether it’s Takata airbags or this issue,
you’re bringing forth complete facts and information like somebody
we're going to put in the position to be a government lawyer
should.

Mr. BRADBURY. I understand, Senator.

Senator CANTWELL. Thank you.

Mr. BRADBURY. And, of course, in the work we did, we tried to
lay out all of the factors that we considered, and I certainly appre-
ciate the strong feelings on this issue. I appreciate them deeply.
Thank you.

The CHAIRMAN. Thank you, Senator Cantwell.

Senator Cortez Masto.
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STATEMENT OF HON. CATHERINE CORTEZ MASTO,
U.S. SENATOR FROM NEVADA

Senator CORTEZ MASTO. Thank you, Mr. Chair.

Thank you both. And it’s nice to see your family here. Welcome.
And thank you for your willingness to serve.

Mr. Bradbury, let me start with you, and I want to follow up on
just some of the conversation we’re having with respect to Takata
and your representation. And let me just put this in context. Prior
to becoming a Senator here for the state of Nevada, I was the At-
torney General for 8 years, was general counsel for the state agen-
cies when they were looking to implement the laws that were
passed for their mission and help them interpret it. That’s similar
to what I see you are going to be doing.

And so I do have concerns about how you manage your private
life and what you did in your private life, particularly when it
comes to your advocacy for Takata and the recall of the airbags,
and now how you’re representing the very agency that you were
fighting against on this public safety issue.

So let me just say this and ask you a couple of questions sur-
rounding this because there was a young woman in Nevada by the
name of Karina Dorado who was seriously injured, as you well
know, from a defective Takata airbag, which exploded in her car
after a minor accident in Las Vegas, causing severe damage to her
trachea.

There are currently no laws or regulations prohibiting the sale
of cars under recall or used parts that may be under recall. In
other words, they can be recycled. That troubles me. As General
Counsel of the Department, would you be supportive of NHTSA,
should it be decided that such laws or regulations are indeed nec-
essary, to prohibit the recycling of any defective products?

Mr. BRADBURY. Well, that issue certainly is a significant issue,
and I would look forward, if confirmed, to working closely with the
Chief Counsel of NHTSA to address whether there is an appro-
priate tool to bring to bear there or whether some new authority
may be required. And I certainly would look forward to meeting
with you and members of this committee to hear your perspective
on those issues.

And just to emphasize again, I've been in government previously
and I clearly know the difference between representing a client in
private practice and representing the United States as an attorney,
such as in the position of General Counsel, if I am fortunate
enough to be confirmed by the Senate. So you certainly have my
pledge that that difference will be very, very important to me, and
I will not lose sight of it.

Senator CORTEZ MASTO. Good. I appreciate that. And so one final
question on a similar track. So then do you think there are addi-
tional steps the Department can take to detect the type of behavior
that Takata engaged in, which is data manipulation and deception,
before it gets to the crisis stage we are in today? And it may not
pertain to Takata, maybe the next company or another company
there that is engaging in that data manipulation and deception, do
you think there’s a role that you can continue down that path and
the Department can take to detect it?
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Mr. BRADBURY. Well, I certainly look forward to exploring that
issue and whether there are things that can be done differently
perhaps in terms of new regulation. Certainly when there is a—my
understanding is—and let me just say, through my experience in
that matter, I gained a great respect for the career attorneys and
the engineers in NHTSA, I really did. I think very highly of
NHTSA and my experience with them. And that actually was a sig-
nificant factor in my decision to pursue this position. I was——

Senator CORTEZ MASTO. I'm glad to hear that. And I'm just going
to cut you off because I don’t have enough time, and I would like
to get to Ms. Walsh. But I will tell you I respect them as well, and
they were great partners of mine as Attorney General representing
the state in working together in public safety issues across this
country. So thank you for that.

Ms. Walsh, welcome as well. In Nevada, actually in 2016, there
are over $10 billion worth of commodities that were sold to the
international marketplace. So this space is very important for us
in Nevada.

So I have a couple of questions when it comes to the foreign di-
rect investment. A significant proportion in Nevada of previous for-
eign direct investment has come into the areas of renewable en-
ergy, which is an important space for us in Nevada, and I think
we can continue to lead the country here. Unfortunately, the Presi-
dent recently made the decision to pull the United States out of the
Paris climate agreement, signaling to other companies that the
United States is no longer prioritizing the fight against climate
change. Will you commit to continue efforts to increase foreign di-
rect investment in the renewable energy sectors?

Ms. WaLsSH. Thank you, Senator, for that question. The renew-
able energies and the whole foreign direct investment piece is criti-
cally important I believe to the Department, certainly to the Sec-
retary, and if confirmed, I commit to absolutely supporting the for-
eign direct investment in your state of Nevada.

Senator CORTEZ MASTO. Thank you. And then the President has
made several statements throughout his campaign and into the
start of the administration insinuating that certain foreigners are
not welcome in the United States. Since then, we have seen a num-
ber of reports of companies who have chosen to take their business
elsewhere. As the Director of SelectUSA, how will you promote fu-
ture investment despite the President’s divisive rhetoric with re-
spect to foreigners?

Ms. WALSH. Thank you, Senator. Again, I think, if confirmed, I
would definitely be one to look at all foreign direct investment. It’s
critically important to our country. I think that whatever the Presi-
dent’s and the Secretary’s direction is, I do feel that we can attract
foreign direct investment particularly because of the new tax and
regulation reforms that they are doing. America has a huge con-
sumer population, and has always been the number one attraction
for foreign investment.

Senator CORTEZ MASTO. Thank you very much.

Thank you.

The CHAIRMAN. Thank you, Senator Masto.

Senator Sullivan.
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STATEMENT OF HON. DAN SULLIVAN,
U.S. SENATOR FROM ALASKA

Senator SULLIVAN. Thank you, Mr. Chair.

And welcome to the witnesses. I appreciate your desire to serve.

Mr. Bradbury, I just wanted to follow up on a couple issues that
first Senator Nelson talked about Takata. So you’re going to fully
recuse yourself on those issues, correct?

Mr. BRADBURY. That’s correct. Yes.

Senator SULLIVAN. OK. So we appreciate that. That’s the right
thing to do. I think that’s important for all of us to hear.

This is less likely, but there was a mention of the issue of turn-
ing pharmaceutical if there is any issue that, however remote that
might be, would you recuse yourself on that as well?

Mr. BRADBURY. Yes. Any private client that might have business
before the Department of Transportation that I've represented, of
course, any matter I personally handled for a client, I'm recused for
the rest of my career basically from representing any other client
in that. And for 2 years under the Executive Order, I would not
handle any matter in which that former client has a direct and
substantial interest. So absolutely, yes, but I don’t anticipate any
pharmaceutical issues coming before the Department.

Senator SULLIVAN. No, I know, but I think it’s very good to get
it out there. It’s pretty much your previous clients, and that’s im-
portant for all of us to know. So I'm glad you’re so direct on that.

You know, Senator Cantwell was talking about the interrogation
issues, and you might get more questions on it, but the Justice De-
partment career attorneys and the Office of Professional Responsi-
bility took a look at all of this afterwards. Obviously, the context
was very different.

As you mentioned, we have now passed laws, I voted for laws
that make it very clear about where our nation is with regard to
torture and not allowing it. Can you just give me a sense on where
OPR was and everything in terms of any activities you were in-
volved with? I think that’s also important to hear what the career
Justice Department officials, their judgment was during——

Mr. BRADBURY. Yes.

Senator SULLIVAN.—which was, let’s face it, after 9/11, it was a
very, very difficult time. A lot of us were involved in different ways
on responding to the attack on our Nation and so it would be good
to hear what they had to say.

Mr. BRADBURY. Well, thank you, Senator Sullivan. It’s very im-
portant, I think. You know, it was a challenging time——

Senator SULLIVAN. Yes.

Mr. BRADBURY.—and the issues were very difficult ones, as I've
stressed.

Senator SULLIVAN. Yes.

Mr. BRADBURY. I wasn’t in the Administration in the early days,
you know, after 9/11, and there were opinions given by the Office
of Legal Counsel in those early days that, you know, have become
very famous at this point

Senator SULLIVAN. Right.

Mr. BRADBURY.—that relied on very expansive interpretations of
executive power of the United States Commander in Chief.

Senator SULLIVAN. That you weren’t part of.
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Mr. BRADBURY. I was not in the office then, I did not author
those opinions.

Senator SULLIVAN. Yes, that’s important to clarify.

Mr. BRADBURY. From my perspective, one of the significant ini-
tiatives that I took during my time in the Office was to go back
and review all of those opinions, identify where they were flawed,
where the invocation of executive power was overly expansive and
we felt not well supported, and we pulled back. So we withdrew
those opinions. What I actually was working on, including with re-
spect to all the interrogation-related opinions I did, was to replace
and supersede those earlier very expansive opinions, which were
much more narrow-focused opinions where I tried to explain very
clearly all the factors and focus only on the statutory provisions,
never relied on the Commander in Chief authority, et cetera.

Senator SULLIVAN. That’s helpful, and obviously you mentioned
about Senator McCain and other Members voted on amendments
within the last couple years. It clarified this under U.S. law. And
you obviously agree with that because that’s the law, correct?

Mr. BRADBURY. Oh, absolutely. The law has changed. I think it’s
a welcomed development for the branches to come together, make
clear standards that apply across the government, and so the pro-
posals and policies that we had to grapple with back then

Senator SULLIVAN. Are clarified now.

Mr. BRADBURY.—would not be permitted, many of them would
not be permitted, today, and I would not anticipate that it would
require a change in the law. That would require Congress to make
that happen.

Senator SULLIVAN. Right.

Mr. BRADBURY. So it’s completely different.

Senator SULLIVAN. Let me ask another quick question really of
both of you, Ms. Walsh as well. A lot of us are focused on infra-
structure. I think hopefully we’re going to see an infrastructure
bill. I've also been very focused on the importance of permitting re-
form, right? The President might want to do a trillion dollar infra-
structure, but our permitting system is so broken that it takes 8
years to permit an airport runway or 6 years to permit a bridge,
20 years to permit a gold mine in Alaska. I mean, it’s a broken sys-
tem.

I've gotten commitments from both Secretary Ross and Secretary
Chao to work with this Committee, where I think you’ll see bipar-
tisan support, on looking at ways that we have to, have to, reform
a Federal permitting system that doesn’t put people to work. A tril-
lion dollars, half of that will be blown by red tape and lawyers fees
if we don’t reform our permitting system.

I'll be introducing a bill here soon. I'm hoping to get some of my
Democratic colleagues on a Rebuild America Now Act that reforms
our Federal permitting system. I just want to get your commitment
in both of your agencies, in both of your positions, where it’s very
important that you work with us on trying to address the dysfunc-
tional permitting system that undermines our infrastructure and
keeps so many hardworking Americans and their families from ac-
tually working.

Can I get both your commitments on that?

Mr. BRADBURY. Absolutely. I'll speak for myself, yes.
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Senator SULLIVAN. Ms. Walsh?

Ms. WALSH. Senator, absolutely. It’s a top priority for the Depart-
ment of Commerce, and I will definitely commit to working with
your teams and yourself.

Senator SULLIVAN. Great. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Sullivan.

I would agree that if we can get an infrastructure bill going this
year that one of the key priorities has to be making sure the dol-
lars that are put into infrastructure are actually going into infra-
structure and not into legal fees and a long permitting process.

So next up is Senator Hassan.

STATEMENT OF HON. MAGGIE HASSAN,
U.S. SENATOR FROM NEW HAMPSHIRE

Senator HASSAN. Well, thank you, Mr. Chair and Ranking Mem-
ber Nelson.

And good morning to our witnesses. Thank you both for being
here, and congratulations on your nominations.

Mr. Bradbury, I also have concerns about your role in developing
the justification for enhanced interrogation techniques and what
many people call torture. I just did hear some of the exchange with
Senator Sullivan, and what I'll plan to do is have my office follow
up with you.

I want to turn now to the Department of Transportation General
Counsel’s responsibility for agency regulatory reform. We've spent
some time this year in this committee and in the Committee on
Homeland Security and Government Affairs on regulatory issues.
And one of the things that’s come up repeatedly is the issue of how
to incorporate quantitative factors into a cost-benefit analysis. For
example, the Department of Transportation’s 2014 rule on backup
cameras in motor vehicles explicitly takes into account, and this is
a quote, values that are difficult or impossible to quantify, includ-
ing equity, human dignity, fairness, and distributive impacts.

The 2014 rule takes into account the idea that the pain of harm-
ing or killing one’s own small child by backing up over them with
a car cannot, and this is another quote, fully or adequately be cap-
tured in the traditional measure of the value of a statistical life.

So, Mr. Bradbury, do you agree with that qualitative analysis?
And as General Counsel, would you continue to take these kinds
of important qualitative values into account when conducting cost-
benefit analyses of proposed regulatory changes, including actions
to change or repeal current rules?

Mr. BRADBURY. Well, thank you, Senator Hassan. I appreciate
your focus on these issues. In approaching any regulatory question,
including whether to reform existing regulations, the number one
priority from the Department of Transportation perspective is safe-
ty. So safety and the effect of the rule on safety and the goal of
promoting safety has to take precedence, and I think Secretary
Chao has stressed that.

In tandem with that is it has to be made clear that we have to
comply with the law, and any statutory requirements that Con-
gress has provided under the laws that the Department of Trans-
portation enforces, those are mandates that we have to comply
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with. So just because we’re going through an exercise of regulatory
reform and reviewing regulations doesn’t mean that that process
trumps a clear requirement of the law.

So safety and complying with all legal requirements, those are
the top priorities, and then you can get to the question of, how are
the costs and benefits balanced? How do they weigh and how do
you measure them? And I think, you know, I can’t speak for the
administration, I'm not in the administration yet, I haven’t worked
on these issues for the Department or the administration. Those
quantifications, those analyses, there’s a long set of protocols and
traditions that apply to that that have been brought to bear by ad-
ministrations of different parties. So there’s consistency in that ap-
proach. The Office of Management and Budget and OIRA in par-
ticular oversees that.

Senator HASSAN. Right.

Mr. BRADBURY. So they review how you calculate things. There
are hundreds of analysts who are career analysts there who per-
form that function. Similarly, at a big department like the Depart-
ment of Transportation there are many analysts and career law-
yers and economists who are involved in reviewing that.

So I would not be in a position to simply come in and say, “Oh,
you've got to do it completely differently.”

Senator HASSAN. Right.

Mr. BRADBURY. So I would look to those traditions. I would work
closely with OMB and obviously I would love to hear your perspec-
tive and the perspective of others on this Committee on how to ap-
proach those issues.

Regulatory reform, though, is very important, you know, as

Senator HASSAN. Sure. And I thank you. I'm going to cut you off
here just because I want to get to one question to Ms. Walsh, but
I thank you for the answer, and I look forward, if you are con-
firmed, to continuing this discussion.

Ms. Walsh, in the month of May, the Export-Import Bank fi-
nanced almost $750,000 in exports from my home state of New
Hampshire. I'm sure that many of my colleagues get similar
monthly reports for the positive ways in which EXIM is helping
their constituents. However, the lack of quorum on the bank’s
board of directors is holding it back from fully supporting our Na-
tion’s businesses.

Members of this administration, in particular, Secretary Ross,
have spoken about wanting to dramatically reduce the U.S. trade
deficit in the world, but one of the administration’s nominees to fill
out the quorum on the bank’s board, and, in fact, to be its presi-
dent, has been a strong and outspoken opponent of the bank’s very
existence.

Can you explain this contradiction? And if your job will be to pro-
mote trade investment and increased market access for U.S. ex-
porters, how will this hinder your ability to do your job, and what
will you do to fix it? And we’re just about out of time, so we can
follow up. But if you have a short answer, I would ask for the
Chair’s indulgence for just a second.

Ms. WALSH. Thank you, Senator, for that question. Indeed, our
mission is to focus on exports and FDI. The discussion regarding
EX-IM Bank is not something at this point that I am able to par-
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ticipate in, but if confirmed, it’s certainly something that we would
look at because, as I mentioned before, we’re looking at the whole
cycle of success and what it takes to help our companies export
overseas and really begin to gain more market share.

Senator HASSAN. Thank you very much.

The CHAIRMAN. Thank you, Senator Hassan.

Senator Klobuchar.

STATEMENT OF HON. AMY KLOBUCHAR,
U.S. SENATOR FROM MINNESOTA

Senator KLOBUCHAR. Thank you. Thank you to both of you.

Ms. Walsh, I enjoyed our meeting. I told you how important the
U.S. Commercial Service is in my state helping tremendously with
exports. What ideas do you have to increase the number of compa-
nies served, and particularly with a focus on rural companies?

Ms. WALsH. Thank you, Senator, and thank you for the oppor-
tunity to meet with you and your staff yesterday. It was very en-
couraging meeting, to hear all of the wonderful things going on in
the State. The Department is focused on really again the exports.

One of the ways, if confirmed, that we would begin to look at
how do we help companies better is to look at the way that we're
using technology. The Department began to really integrate that
into the program and training at the Commercial Services on the
ground, and that also impacts rural companies as well. I think
looking at the rural companies is a hugely important area that, if
confirmed, that we would take a closer look at.

Additionally, I think it’s important, if confirmed, to look at what
we're doing for small-and medium-sized enterprises that are
women-owned as well as minority-owned and veteran-owned; and
the Department is taking a much closer look at that, and that will
definitely impact rural companies as well.

Senator KLOBUCHAR. And that was your background. You’ve done
a lot of work in that area promoting women and assist them.

Ms. WALSH. That’s right.

Senator KLOBUCHAR. What role do you believe overseas offices
play? We talked about this in promoting U.S. products and getting
more contracts. I've seen other embassies from other countries
more focused on that, and then oftentimes we can lose out if we
don’t have that as a major focus in our embassies.

Ms. WaLsH. Thank you, Senator, for that question. From what
I have heard, if confirmed, I would definitely be looking closer into
that, but Secretary Ross has made it very clear to the potential
Ambassador nominees that this is one of the top priorities of the
administration, and the Commercial Service officers are the person
on point in the country. Theyre there to help pick up the busi-
nesses from the United States when they’re export-ready and en-
sure that they get what they need to gain the market share in the
country.

Senator KLOBUCHAR. And as we look at the budget coming up,
we also discussed this, just the concern that if we make any major
cuts to Foreign Commercial Service and to the people that are sta-
tioned overseas, I think it will have the opposite effect despite, I
believe, the good work that you want to do. So
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Ms. WALSH. Yes, Senator, on that, I have not had access to the
budget discussions. I have not seen any list, but definitely I would
work, if confirmed, with the Secretary and the Under Secretary to
take a close look and analyze not only the numbers, but the success
and what the posts are able to do at this point.

Senator KLOBUCHAR. Thank you very much for that answer.

Mr. Bradbury, welcome. We do a lot of work with transportation
out of my state, and we've had, of course, the bridge collapse and
other things, and many visits from the various Secretaries. I share
my colleagues’ concern on the torture issue. We're actually in Min-
nesota, we're the home of the Center for Victims of Torture, and
I carry the Torture Victims Relief Reauthorization Act every year.
So I think I'm going to focus on those because some of my other
colleagues did with some questions on the record for you.

But I did want to ask you about one issue, Open Skies. You
know, Open Skies agreements are an important part of our trans-
portation policies under both Democrat and Republican administra-
tions. These agreements provide consumers, carriers, and airports
with more choice. And I'm concerned, of course, with recent actions
like Norwegian Air and some of the other countries, UAE, Qatar,
and how their airlines are undermining our U.S. carriers. And it
just feels like the opposite of what the President has been talking
about, but this has been going on before this administration came
in. So I'm just hoping that this administration will work with us
to take some action. What can the Department do to ensure Amer-
ican airline workers are not harmed by unfair competition where,
of course, you have subsidized airlines? And I would suggest you
look at the recent report that came out on the Qatar airline, which
shows that they've been given the license for the alcohol in the
country and other things, which are subsidies that would never to
come to weight on American airlines.

Mr. BRADBURY. Well, thank you, Senator Klobuchar. And I just
want to say as an aside I very much appreciate the work you've
done on the antitrust issues in the Judiciary Committee, on the
Subcommittee on Antitrust, where I think you’ve been very effec-
tive.

Senator KLOBUCHAR. You're welcome. Thank you.

Mr. BRADBURY. Just two quick points. One, I certainly appreciate
and understand the critical importance of Open Skies bilateral
agreements, the freedom they create for U.S. airlines to compete
and to gain access to new markets, and the economic engine that
that is for the United States.

I have to sound a note of caution. This is another area where I
have represented clients in private practice and will have recusal
issues with respect to aviation issues that may affect—in par-
ticular, my client has been American Airlines.

Senator KLOBUCHAR. OK.

Mr. BRADBURY. So I will certainly look:

Senator KLOBUCHAR. That’s better than another client, so——

Mr. BRADBURY. Yes. I will certainly look to the advice of the eth-
ics officers, the senior ethics officer, career ethics officer, at the De-
partment of Transportation and follow that advice with respect to
those issues.

Senator KLOBUCHAR. All right.
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Mr. BRADBURY. But I appreciate your interest in this. And I
know it’s a big important issue for the Department.

Senator KLOBUCHAR. Well, and Secretary Chao told me when she
was last here that she would be looking into it.

I know I've run out of time, but I did want to note there were
some families out there in red shirts that are with the families of
people who died in the Colgan Air crash, and they have been work-
ing with me and Captain Sullenberger and others to try to pass a
bill on hours for freight air. And so I hope that you will look at that
as well. I'll put a question and submit it later.

Mr. BRADBURY. Thank you for your interest in that. I definitely
will and will enjoy hearing from you on that.

Senator KLOBUCHAR. Thank you.

Mr. BRADBURY. I look forward to that.

Senator KLOBUCHAR. Thank you.

The CHAIRMAN. Thank you, Senator Klobuchar.

Senator Duckworth.

STATEMENT OF HON. TAMMY DUCKWORTH,
U.S. SENATOR FROM ILLINOIS

Senator DUCKWORTH. Thank you, Mr. Chairman.

Mr. Bradbury, I want to discuss your experience at the Depart-
ment of Justice during the Bush administration and why your au-
thorship of the torture memos not only sunk your nomination to be
Assistant Attorney General during the prior decade, but made you
so unacceptable that the then Majority Leader offered to confirm
84 stalled Bush administration nominees, 84, in exchange for the
withdrawal of just one nominee, you. That is quite the ransom you
commanded from your work with the torture memos, that you
could actually get 84 people nominated just to have your one nomi-
nation withdrawn.

I think it’s clear what the Senators objected to then also remains
the reason I am strongly opposed to your nomination now, your
role in crafting the torture memos. You were an architect of the
legal justification for detainee abuse in the form of waterboarding
and other forms of torture. In my opinion, that alone should dis-
qualify you for future government service. And while you are nomi-
nated to serve at DOT and not at Justice, your willingness to aid
and abet torture demonstrates a failure of moral and professional
character that makes you dangerous regardless of which agency
you serve in.

If confirmed, it’s your sworn duty and obligation to serve the in-
terests of the American public by providing honest and objective
legal analysis to the Department and the administration. We would
rely on your counsel to make sure that DOT employees do not sub-
vert the law, the intent of Congress, or the United States Constitu-
tion. And unfortunately, as someone who defended the Constitution
of the United States for 23 years in uniform, I have no confidence
that you are capable of carrying out that critical role.

In fact, based on your work on the torture memo, we know that
you are more than willing to use torture legal maneuvers very
much to get around the laws and the Constitution of the United
States. The public should be alarmed by your history of dem-
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onstrating complete deference to a President’s policy goals and the
likelihood of continuing this in the Trump administration.

Mr. Bradbury, let me just make it clear what you justified. In
one of the programs you justified, detainees were sleep deprived for
up to 180 hours, that’s 7-1/2 days; forced into stress positions;
sometimes shackled to the ceiling; subject to rectal hydration and
feeding; confined in boxes the size of a small dog crate. CIA per-
sonnel conducted mock executions. One man was waterboarded to
the point that he became completely unresponsive with bubbles ris-
ing through his open full mouth. Another man was frozen to death.
Some of these abuses were authorized; others were not. But bru-
tality, once sanctioned by the likes of you, by the likes of you, is
not easily contained.

In 2005, the Senate voted 90 to 9 to enact the Detainee Treat-
ment Act to prohibit cruel, inhuman, or degrading treatment or
punishment after the Supreme Court decided that terrorism de-
tainees in the U.S. custody were protected by the Geneva Conven-
tions that you found legal loopholes to allow torture to continue.
Even the DOJ Office of Professional Responsibility criticized you,
in particular, for uncritical acceptance of the CIA’s representations
about the torture program.

In testimony before the Senate Judiciary Committee in 2007, you
defended the President’s questionable interpretation of the
Hamdan case where the Supreme Court ruled that President Bush
did not have the authority to set up military tribunals at
Guantanamo by famously, and I quote, your words, “The President
is always right,” unquote. This rubberstamp mentality is extremely
dangerous, especially in the Trump administration regardless of
where you might serve.

Let me be clear, Mr. Bradbury, you didn’t make America any
safer, and you certainly didn’t make the men and women who wore
the uniform of this great nation any safer; quite the opposite. The
actions you helped justify put our troops in harm’s way, put our
diplomats deployed overseas in harm’s way, and you compromised
our Nation’s very values.

As a soldier, I was taught the laws of armed conflict, how to han-
dle and treat detainees and prisoners, and the importance of acting
in accordance with American values. Your actions at DOJ under-
mined that education. And let me tell you, until you have sat bleed-
ing in a helicopter behind enemy lines like I did, hoping and pray-
ing there was an American who came for you, and not the enemy,
what you did put our men and women who are behind enemy lines
right today in danger.

And I don’t care that you say that now you think the laws that
were passed in response to your actions are great and that you sup-
port them, the fact is you lacked the judgment to stand up and say
what is morally right when pressured by the President of the
United States, and I’'m afraid that you would do again.

Mr. Chairman, I can’t oppose this nomination strongly enough.
I yield back.

The CHAIRMAN. Thank you, Senator Duckworth.

Mr. Bradbury, do you want to respond?

Mr. BRADBURY. Can I say a few words?

The CHAIRMAN. Yes.
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Mr. BRADBURY. I would just like to say a couple of words.

First, Senator Duckworth, I truly do appreciate the strong feel-
ings that you hold. I share the feelings about the military and the
potential for actions that may happen to our military personnel
overseas, and that is a critically important set of issues, and that’s
one of the reasons why I think Congress made the judgment to
make the standards the same for the military and for intelligence
officers in the 2015 NDAA, National Defense Authorization Act.
That’s sensible, I understand that, and it’s a sea change in the laws
that we had to grapple with.

I want to stress that many of the practices that you described
were not ones that I addressed or had to review in terms of legal-
ity, and I never approached the project in terms of attempting to
justify anything or achieve any policy result. I viewed them as very
hard questions. If I had my druthers, I wouldn’t have been engaged
in having to address those issues, but when you serve in an office
where youre asked to provide legal advice on the very hardest
questions, that’s the job, and that is what I did.

I want to say one thing very important because this has been re-
peated, and it’s repeated in a couple of the letters, and, Senator,
you referenced it. The testimony I gave was in 2006. It was before
the Senate Judiciary Committee when I made the statement, “The
President is always right,” and unfortunately, it was an ill-consid-
ered attempt at humor at the time. I realize it doesn’t look that
way objectively when you look at the record. It was an attempt to
be ironic. It was unfortunate.

I can tell you it’s the last time I will ever testify before Congress
and try to be funny in that kind of inappropriate way. I testified
the next day before the House Armed Services Committee, and I
made that very clear, that I've never met anybody who’s always
right, and this was just probably a thoughtless attempt on my part
to be jocular and to be humorous.

I also wrote a letter to Chairman Specter and Ranking Member
Leahy just two days later after that hearing in July, and that’s
part of the record for that hearing. There is a copy of the letter,
which I provided to the Chairman, and I would hope it becomes
part of the record here because I made it clear there that I did not
ascribe to the sentiment of that unfortunate statement that I made
attempting to be funny. What I said was, “I hope this clarification
is helpful to the Committee, and I am sorry if my ill-considered at-
tempt at humor caused any concern.” And then I stressed—this
was on July 14, 2006, to Senator Leahy and Specter—“Certainly I
well understand that an actual belief that the President can never
be wrong would be wholly inconsistent with my responsibilities as
a legal advisor to the Executive Branch.” It was an unfortunate at-
tempt in response to questions to be funny, and that’s why I sent
that clarification to try to be clear.

I viewed so much of the work we did on these fraught national
security issues during my time in OLC as an attempt really to pull
back and narrow advice that had been given previously by the Of-
fice by predecessors before my time. Even with respect to some of
the most difficult issues that I think you have addressed, we really
took an effort to do it in a different way. We didn’t rely on the
President’s authority under the Constitution, we focused on specific
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statutes. There weren’t a lot of precedents. We used what we
thought was relevant. We explained all the factors. I put every-
thing in there, so there is nothing left out in terms of what I con-
sidered. I truly realize and respect that there are differences of
views, that these are issues that reasonable people will disagree
about, and I respect your position on these issues, and I under-
stand it.

Thank you.

Senator DUCKWORTH. Mr. Chairman, may I ask your indulgence
to sul{n))mit a few items in the record since the witness is doing the
same?

The CHAIRMAN. Sure.

And your letter to Senators Leahy and Specter will be included
without objection.

[The information referred to follows:]

U.S. DEPARTMENT OF JUSTICE
Washington, DC, July 14, 2006

Hon. ARLEN SPECTER, Hon. PATRICK J. LEAHY,
Chairman, Ranking Minority Member,
Committee on the Judiciary, Committee on the Judiciary,
United States Senate, United States Senate,
Washington, DC. Washington, DC.

Dear Chairman Specter and Senator Leahy:

I write to clarify one aspect of the testimony I gave before the Committee on Tues-
day, July 11, in the hearing addressing the implications of the Supreme Court’s de-
cision in Hamdan v. Rumsfeld.

Lest there be any doubt or confusion, I wish to make clear to the Committee that
my statement, “The president is always right,” made in response to a question from
Senator Leahy, was intended only to be humorous. I clarified this point in my testi-
mony the next day before the House Armed Services Committee, in response to a
question from Congressman Cooper:

REP. COOPER: Mr. Bradbury, . . . [ylou were quoted in the newspaper yester-
day as saying that the president is always right. And I hope that’s a misquote
because I've never met an infallible human being yet——

MR. BRADBURY: Neither have I, Congressman.
REP. COOPER:—with the possible exception of the Pope.

MR BRADBURY: Neither have I, Congressman. 'm glad you brought that up.
I guess that just shows I shouldn’t try to be humorous when I'm testifying. That
was a tongue-in-cheek comment. Nobody is always right, and I certainly didn’t
mean to say that, other than as in humor.

I hope this clarification is helpful to the Committee, and I am sorry if my ill-con-
sidered attempt at humor caused any concern. Certainly, I well understand that an
actual belief that the President can never be wrong would be wholly inconsistent
with my responsibilities as a legal adviser to the Executive Branch.

Sincerely,
STEVEN. G. BRADBURY,
Acting Assistant Attorney General.

Mr. BRADBURY. Thank you, Mr. Chairman.

Senator DUCKWORTH. Thank you, Mr. Chairman. I would like to
submit the following documents for the record: the Senate Intel-
ligence Committee’s exhaustive report, which outlines and details
the CIA’s detention and interrogation program; three separate
memos from May 2005 that Mr. Bradbury wrote, which provide de-
tailed and explicit legal justifications for 13 specific interrogation
tactics, including waterboarding, sleep deprivation, cramped con-
finement, as well as providing new justification for combining
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harsh physical and mental interrogation techniques; a July 2007
memo from Mr. Bradbury providing legal justification for certain
enhanced interrogation techniques even after Congress passed the
Detainee Treatment Act; the Department of Justice Office of Pro-
fessional Responsibility report examining whether Mr. Bradbury
and others provided poor legal advice and violated professional
standards; a letter addressed to members of this committee from
Retired Marine Corps General Charles Krulak expressing his oppo-
sition to this nominee; a letter from 14 other leading human rights
groups opposing this nominee.

Thank you, Mr. Chairman.

The CHAIRMAN. Without objection.

[The information referred to follows:]

SENATE SELECT COMMITTEE ON INTELLIGENCE COMMITTEE, STUDY OF THE CENTRAL
INTELLIGENCE AGENCY’S DETENTION AND INTERROGATION PROGRAM

The report “Senate Select Committee on Intelligence Committee, Study of the
Central Intelligence Agency’s Detention and Interrogation Program” is available at
http: | |www.humanrightsfirst.org | uploads | pdfs | torture [ sscistudy1.pdf#page=461
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U.5. Department of Justice

Office of Legal Counsel

Office of the Priacipal Depety Astislnt Allceney Geaarsl Fiashingion, 1. 0350

May 10, 2005

; MEMORANDUM FOR JOHN A, RIZZO
- SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of 18 U.S.C. §§ 2340-23404 to SesatruFechnigues:
That May Be Used in the Interrogation of a High Value al Qaeda Detainee

You have asked us to eddress whether certain specified interrogation techniques designed
to be used on  high value al Qaedz detaines in the War po Terror comply with the federal
prohibition on torture, codified ut 18 U.S.C. §§ 2340-2340A. Our analysis of this question is
controlled by this Office’s rocently published opénion interpreting the anti-torture statute. See
Memorandum for Jamies B. Comey, Deputy Attomey Genera!, from Deniel Levin, Acting
Assistant Attorney Generel, Office of Legal Counsel, Re: Legal Standards Applicable Under 18

. ULS.C. §§ 2340-23404 (Dec, 30, 2004) (*2004 Legal Standards Opinion’™), evailable at
www.usdoj.gov. (We provided s copy of that opinion to you at the time it was issued.) Much of
the mnalysis from our 2004 Legal Standerds Opinon is reproduced below; sl of it is
inearparated by reference herein, Because you have asked us to address the application of

sections 2340-2340A to specific interrogati hinilques, the present mer 4 il

+includes additional discussion of the applicable legel standards aod their application to particular
facts. We siress, however, that the legal standards we apply in this memorandum are fully

consistent with the interpretation of the statute set forth in our 2004 Legal Standards Opinion

and comstitie our suthoritative view of the legal standards applicable under sections 2340+ _

2340A. Our task is to explicate those standards in order to assist you in complying with the law,

. A ith b | in our 2004 Legal Standards Opinian merits re-
emphasis at the outset and guides our anslysis: Torture is abhorrent both to American law and
values end to international norms. The universal repudiation of torture is reflected not only in

. our criming] law, see, e.g., T8 U5.C. §§ 2340-23404, but also in international agreements,’ in

! See. e.g. United Nations Convention Againa Tochare and Other Cruel, inhmian or Degrading Treatmeat
or Punishment, Dec. 10, 1584, 5. Treaty Doc. Mo, 100-20, 1455 UMLTS. 85 (entered bnto force for US. Hov. 20,
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centuries of Anglo-American law, see- .., John H. Langbein, Torfure and the Law of Progf:
Eurape and England in the Ancien Regime (1977) (*Torture and the Law of Prog"), and in the
longstanding policy. of the United States, repeatedly and recently reaffirmed by the President*
Consistent with thmnoms, the l’mdmt has directed unequivocally that the United States is
not to engage in torture.*

The task of interpreting end 2pplying sections 2340-2340A, is complicated by the lack of
pmu'siun in the statutory terms and the lack of relovant case law. In defining the fedecal crime of
‘torture, Congress required that 3 defendant “specifically intenal] to Inflict severe physical er
mu:lal pain or suffering," end Congress nuowly Mnsd severe mental psmorsuﬂ'ﬂ‘ms to
"uwyn'mgodmmuhmmedhf' P acts, including “the threat of
 fmmirent death” and “p disrupt profc diy the senses or p lity." 18
U.S.C. §2340 (mham added). These statutory requirements are consistent with U,
obligations under the United Mations Convention Against Torture, the treaty that obligates the
Uhnited States to ensure that tarture is a crime urider U.S. law and that is implemented by sections
2340-2340A. The requiréments in sections 2340-2340A closely track the understandings and
reservations requirod by the Senate when it gave its sdvice and consent to ratification of the
Convention Against Torture. They reflect a clear |mmnl?( Congress to limit the scope of the
mhbmon otlwl‘lufe under U.S. faw. However, many I.iwkuy m-mlised. in the statute (for
longed,” “suffering”) are y bring 2 degree of
* tuwemln;y to addrwsmsthe reach of sections 2340-2340A. Moreover, relevant judicial
decisions in this area provide only limited guidance.* This imprecision and lack of judicial
guidance, coupled with the President’s clear directive that the United States does not condone or
engage in torture, counsel greal cace in applying the statute to specific conduct. We have
attempted to exercise such care throughout this memorandum.

With these considerations in mind, we tum tothe particular question before us: whether
certain specified interrogation techniques my‘ne used by the Central Intelligence Agency
("CIA") on #'high value el Qaeda detsines consistent with the federal statutory prohibition on

1994) (“Convention Agains Toruure” o "CAT"); ol Coveat o Cvland ol Rights, Do J,
1966, .7, 999 UNT, 171,

* See, e m«mmmmmmmmamdﬂmwwﬂr
. nmhars 2004) (“Freedor from torture 5 a i
umwmwwwmswarm.nﬂamnwuwm Fm.Da:.m(hnn!O.
2003) (“Toture anywhere is an affroat 1o buman dignity "} s¢r alvo Letier ttal,
mudsumw&f to the Senate [le‘.’ﬂ mm,mmmﬁw the President of the Untied Stater

Ao, 3 33

Tmtr mm 100-20, mum}mnﬁunmnfmcumonbymum States will clearly express
United States oppasition 4o toitiare, an-sbhiomeat practos still prevalentdn theworld today.").

7 See, e, 40 Weskly Comp. Pres. Doc. al 116768 ("Anuerica stands sgainst and will not telarate
torture. . . . Tocture is wrong no mater where it occars, and the United States will continue (o lead the fight (o
eliminate it everywhere."),

* What Judicial guidance there is comes from decisions that apply s related but separate staute (fhe Torture
Victims Protection Act ("TVPA"), 28 U.S.C. § 1350 note (2000)). Mjwunwwmu contain e If
any analysis of specific conduct o of the relevand statatory standasds,

or sece [ o+ Grox

4
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torture, 18 U.5.C. §§2340-2340A¢ For the reasons discussed below, and based on the
representations we have received from you (or officials of your Agency) sbout the particular
techniques in question, the circumstances in which they are authorized for use, and the physical
and psychological assessments made of the detaines to be interrogated, we conclude that the
separate suthorized use of each of the specific techniques at issue, subject to the limitations and
safeguards described herein, would not violate sections 2340-2340A.° Our conclusionis
straightforward with respect to all but two of the techniques discussed herein. As discussed
below, use of sleep deprivation as an enhanced technique and use of the oard involve
more sut questions, with the waterboard 5 the most substantial question,

. 'We base our conclusions on the statutory fanguage enscted by Congress in sections 2340-
2340A. Wedo not rely on any consideration of the President’s authority as Commander in Chief
under the Canstitution, any application of the principle of constitutional avoidance (or any
conclusion about constitutional issues), or eny arguments based on possible defenses of
“necessity” or self-defense.”

¥ We have previously sdvised you lhal the use by the CIA of af disoussed
s istent with tve Constit d applicabl i he.p you have
Wumuﬁﬂr&ewﬂuﬂ&tﬂm-ﬂwk Hething in this memorandum or in cur
b hnlques would confi he ey

prior advice io the CTA should be road to suggest that the use ef
of the Uniform Code of Military Justice that g
under'the Geneva O i b
possible application of articls 16 of the CAT, ner do we sds Ty question relating
or detention, a5 dissiact from the Interrogation of Getainees. We stress that our advice on the application of sections
2340-2340A docs ot repressnt (e policy views of the Depariment of fisti i on practices.
Finally, we note that section 6057(a) of LR, 1268 (109th Cong, 151 Sess.), I i becames law, would forbid

5 3 ds made avadlable by that bill “to subject any pesen in e custody or undsr the physical
conteol of the Unlled States o tocture, " but becauss the bill would define “tortuse™ to have *(he meaning givea dat
temm in section 2340(1) of tidle 18, United States Code,” § 605T(bX(1), the provisioa (fo the extent it might apply
Bere al all) would merely reaffirm the preexdsting peohibitions on foctare in sections 2340-23404, -

+ The present memarandura addresses enly the sepirate use of each individusl tochcique, ot the combined
SFPENiniues as pnt of'an Integrated fegimen ofinterrogation. You have informed us that most of the CIA's

huuig igned 1 be used with pastieular detai or combined manner a5

past of an overall imterrogation program, and you have provided us with a description of a typical scesarfo far the
Elhs-sombineduse of secha o B A A -Combinad L Techuig

o b l"':ﬁ"Fw'uHorlanniM"‘ B2t
Conved I apply. We do not address the

. bd
(Dec. 30, 2004) (“Bockground Poper™), A full i whather (e use of § i hniques is
consistent with sections 2340-2340A should take inlo ascount the potential combined effects of using muldpie
i 2 given detaliee, elther sinvalt of vially within 3. ghort timie. We will inz
scpanate memorandum whether the comblned wse of cerlain techniques, as reflected in the Sockground Paper, is
cansistent wilh the legal requirements of sections 2340-13404, " -

' In preparing the present memorandim, we b i fully considered the repert prepared by
the CIA Inspecior General, Counterterrarism i Activitles (Seplember 2001-Ociober
2003), Mo. 2003-7123-1G (May 7, 2004) (“IG Vasions aspects of the JG Report are
addressed below,

Top s S o<y
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Inasldng us to consider certsin specific techniques to be used in the interrogation of -
3l Qaeda operative, you have provided back d information common to the use of

all of the techniques. You have advised that these technigues would be used only on an
individuel who is determined to be 2 “High Value Detainee,” defined as:

u detaines who, until time of capture, we have reason to believe: (1) is a senior
“member of al-Qai'da or en al-Qai'da associated terrorist group (Jemaah
Islamiyyah, Eqyptian Islamic Jihad, d-erqm Group, eto.); (2} has knowledge
of imminent terrorist threats against the USA, its military forces, its citizens and
ursamutms. or its allies; o that has/had direct involvement in planning and
preparing terorist actions against the USA orits allies, or mu!mg the al-Qai'da
leadership in planning ead preparing such terrorist actions; and (3) if released,
constitutes a clear and continuing threat to the USA or its allies.

Fa i dn, Acting Assistant Attorney General, Office of Legal Counsel, fro
: stant General Counsel, CIA, at 3 (Jan. 4, 2005) (“January + R ")

‘or convenience, below we will generally refer to such individuals simply us detainees.

You have also explained that, prior to i ion, each detaines is evaluated by
medical and psychological professionals from the CIA’s Office-of Medical Services (“OMS") to

ensure that he is not likely to sumrany severe physical or mental pein or suffering o5 a result of
interrogation.

['l']echn:que-spe«ﬁc advanted approval is retwnred Ibr all snhamed" mEasuIes
and is conditionzl on or-site medical and p P
from direct detainee ination that the enl: 4 tech ique(s) is not d 1o
preduce “severe physical or meatal pain or sulfering” Asa pncnul matter, the
detsineo’s physical condition must be such that these interventions will not have
lasting effect, and his psychological stme strong enough that no severe
psychological harm will result.

A
OMS Guidelines an Medscal and Pwio.l'ogkumr.ﬂmﬂ to Detainee Rendition, Interrogation
and Detention st 9 (Dec. 2004) ("OMS Guidelines”) (f itted). New detainees are also

ms.y. ) Lintaks. hincludesa-th h | madical

CTUEYMAY 10 2008 17ra7/3T. 17145 N0, 6140428708 P

rhich- nitiahmedical

.- withe cmplelc. documiented history and physical zdu‘rmmg in deprh any chronic or
p mcdm’l bl This should especially attend to-cardio-vascular,
pul ical loskeletal findings. . .. Vital signs and weight should be
recorded, Inrl blnod work drawn. . .." fd at 6. In addition, “subsequent medical rechecks
during lhe interrogation period shou d be performed on a reguler basis” [d. As an additional
P , and to ensure the objecti y of their medical and psycho!ogml assessments, OMS

'damt icipate in admi their function is to

monitor mtcunganumm! the health of the detainse,

1opseie N o<
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The detainee is then interviewed by trained and certified interrogators to determine
whether he is actively a:mplms to withbold or distort information. If so, the on-scene i
interrogation team develops an inxcmgmn plnn. whxch mey include only those techniques for
which there is no medical or p ion. You havei d us that the
initial OMS assessments have ruled out the use of some—or ell—of the interrogation techniques
a5 to ceriain detainees. Ifthe plan calls for the use of zny of the interrogation techniques

1i d herein, it is submitted to CIA Headg , which must review the plan and sppeove
the use nt‘my of these interrogation ‘echn{qnm bel’m :iw.y may be applmd See George I.
Tex icle] ducted Pursuant fo the
(7an. 28, 2003)
HIerr itten e Director, DCI Counterterrorist
Cenw wn the mwrreﬂw ofliw. Chlmﬁ CTC l.epl Gmup," is required for the use of any
' h Id. Weé understand that, a3 to the detaines here, this written

approval hes been given for each of the techniques we discuss, except the waterboard.

‘We understand that, when epproved, i i Huni are Thy used inan
escalating fashion, with milder techniques used first. Use of the techniques Is not continuous.
Batlier, one of more techniques may be applied—during or between interrogation sessions—
based on the judgment of the interrogators and umm members end subject always to the
monitoring of the on-scene medical and p: i nnel. Use of the techniques may be
continued if the detaines is still beﬁwed l.o have end fo be withholding actionable intélligence,
‘The wse of these techniques may not be continued for more than 30 days without add:uwl

approval frim CIA Headq See generally Interrogation Guidelines at 1-2 (deserivi
prmﬂpmdmsrwuuedforul&of hanced i hniques) Mnrewer,e\u
within that 30-day period, any further uge of these | ti hniques is di inued if the

detainee is judged to be consistently providing accurate |mll|gemo orif heis no longer believed
to have actionable intelligence. This memorandum addresses the use of these techniques during
1o more than one 30-day period. We do not address whether the use of these techniques beyend
the initial 30-day period would viclate the statute.

Medical and psychological | are on-seene throughout (and, nadnallcd belﬂw
physfeally present or otherwise obser\"ms during the applis of many
all leehmquus !uvulving physlcal cunuet mthdmlnm}, and “[d]al[)’ phmul and =
ghout the period of i
16&%&]’1‘:&' G Rzpar.' 1t 30 n.38; see also George J. Tenct, Director af Central Intelligence,
an C Conditi ﬁ:rCMDmma,all(lnn 28, 2003) (“Confinement

edi i rsonne! shill be physically pmmt
al, or re.awnabiy available to, eechDatmmn Facility. Medica] personne
physical condition of edch detainee at intervals appropriate to the ci and sIuII keep
uppropriate records,”); IG Report et 28-29." In additivn, “[i]n each interrogation session in
which an Enhanced Technigue is employed, a contemporaneous record shall be created selfing
forth the nature and duration of cach such technique employed.” Jnterrogation Cruldelines ot 3.

. ¥ In addition to monltori tication and ¢ i fon techal
perwrmdmmmgumuylonm&u"[l]dmewnulmwﬂbepw\dmmm:m
Ithose undergoing enhanced interrogation.” OMS Guldelines at 10,
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At any time, any on- 1g the medical or psychological 1, the chief

of base, substantive uxpms security uﬂlw:, and other mbemgmrs) can intervene to stopthe
use of any technique if it sppears that the technique is-being used improperly, and on-scens .
medical personnel can mmmrt’the detaines has dmloped & condition making the use of the

hnique unsafe. More g y, medical g { watch for signs of physical distress or
mental harm s0 snsru.ﬁanl as possibly to amount to the “severe physical or mental pain or
suffering” that is prohibited by sections 2340-2340A. As the OMS Guidelines explun,
“[m])edical officers must remain cognizant at all times of their obligation to prevent ‘severe
physical or meotal pain or suffering."” OMS Guideltnes at 10. Additional resird on certain
techniques are described below. '

These techniques have all been imported from military Survival, Evasion, Resistance,
Escape (“SERE") training, where they have been used for years on U.S. military personnel,
although with sorme aigmlicmt differences described below. See IG Repori at !3 14, Although
we refer to the SERE l:xpemnce below, we gote at the outset an important limitation on reliznce
on thal c:l:penmue Indi 1 SERE wrsining are obviously in a very different

from d de }ntcrmgumn SERE trainees know it is part of a training
program, not a real-life in:musadnn regime, they presumably know it will last only e short time,
and they presumably have assurances that they will not be significandy harmed by the training.

You have described the specific techniques at issue as follows:*

o ptions of thess techuiques are set outin a pumber of including:
delines; Guidelines; Canfineme ground Paper; Lelter Ery
Amwlo&maltmme] Asslstant Atierney General, Office o

(Tuly 30, zm)r.m;: mrmimhamm;umdmm CiA 1o
e bssistant i u-;:,mq{mm:mmmrmmﬁw
CiA ol

g r B Gonerl OLC trer™), Several of
w:mmmmwwmmmmwuummmm Su- um for John Rizo,

Lo
k;al Counsel, Re: fmﬂnqgnffon ofal Qndu Opemm (Avg. L, m (interrogation AMemorandien) (TS}, We
the present and we will note below wheoe aspeets of

Prliuu!lr mhmquu differ &umwmmmd in tag Inferrogation Memorandum, I8 crder To avoid ady

confision in this extremely sensitive and important area, ﬂwd.nmnsurﬂw statute in the 2004 cho{.i‘mdﬂm'!

Gpmrm and thi mm-d- Llnl o the dlitrst, hoywever, this

confirms th o ef Jr that the sz of h ona panticular high value af

anchdualm su‘b]ea mﬁ: hwmuuw mhmnmmm 2340-2340A. 1n some Gases
facts set £ Tave been p ided 10 us i CLA personniel. The CLA has

rl:med.mh mmmw eonﬂlmedl’.l: mnqnmnmmmmwuum wmuwnﬂ
o theie

0P ;E@ET_NgPdRN
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L. Dietary manippilation. ‘Tis technique involves the substinution of ialliguid

meal replacements for normal food, presenting detainees with 2 bland, unappetizing, but’
nutritionally complete diet. You have informed us that the CIA believes dietary manipulation
makes other techniques, such as sleep deprivation, more effective, See August 25
Letter at 4. Detninees on distary manipulation are permiitted as much water &s they want. In
general, minimum daily Auid and nutritional requi are estimated using the following
formula: :

+ Fluid requirement: 35 mlkg/duy. This may be increased depending on ambient
temperature, body temperature, and level of activity. Medical officers must monitor
fluid intake, and although detainees are allowed as much water as they want,
monitoring of uring output mey be necessary in the unlikely event that the officers
suspect that the detaines is b ing dehyd, ¢ .

*  Calorie requirement: The CLA. generally follows 25 2 guideline & calorie requirement
OF 900 keal/day + L0 kealkg/day. -This quantity is multiplied by 1.2 for a sedeotiry
activity level or 1.4 for.a moderate ectivity level. Regardless of this formula, the
recommended minimum calorie intake is 1500 keallday, and in no event is the
detainee allowed to receive less than 1000 keal/day.” Calories are provided using
commercial liquid diets (such as Ensure Plus), which also supply other essential

ients and make for nutriti lete meals"

W ey

3 Medieal officers are required to ensure adequate fluid and nutritional intake, and frequent
medical monitoring takes place while any detaines is undergoing dietary manipulation. Al
detainees are weighed weeldy, and in the unlikely event that a detainee were (o lose more than 10
percent of his body weight, the restricted diet would be discontinued. -

* 2. Nudity. This technique is used to cause psychological discomfort, particularly if 2

* detainee, for cultural or other reasons, is especially riodest. When the technique is employed,
clothing can be provided as an instant rewatd for cooperation. During and between interrogation
sessjons, e detainee may be kept nude, provided that amblent temperstures and the health of the .«
detaines permit. For this technique to be employed, ambient temperature must be at least 68°F.1
No sexual abuse or threats of sexual.abuse dre permitted. Although each deteation cell has full-
'ﬁmwu video monitaring, the detaines is not intentionally exposed to other detainees
orunduly exposed to the detention facility €aff. Wenderstand thaf intemrogatars “are trained to

5,

i trratorie Tor ks, U CHA presemiy Tar

"* While detaiess mubject to dietary maniputstion are obviously situated differently from individuals who
valuntscily edgape in comumercil welglil-loss prograitts, we nale Ut widely vallable commercial welght-oss
programs in the Uniled Sistes employ diels of 1000 keal/day for sustained periods of weeks ot longer without
Tequiring medical supervision. While we do not equate commercial weight loss programs and this interrogation
fechnicque, he fact that these calode Jevels are sed in the weightlass programs, in our view. is instructive in

v ting dical safety of the i o lachnique,
2 You have info s wery uniikely that nudity wonld be emplayed at ambient temperatizes
below 75°F, See October 1. terat 1. For pusposes of our analysis, howsver, we will assume (st

ambienl tomperatures may be as low a5 68°F,

| mwm_ﬂcp{nn
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m: innuendo or any 2cts ofmplicu or explicit sexual degradarion.” October 12

fer a2, Nevertheless, interrogators can exploit the detaines’s fear of being seen
addition, female officers involved in the interrogation process may see the detaineas
naked; and for purposes of our analysis, we will assume that detainess wb_lauzed to oudity &s an
interrogation technique are sware that they may be seen naked by femal

3. Attention grasp. This technique consists of grasping the individual with both hands,

one hand on cach side of the callar opening, in a controlied and quick motion. In the same
motion as the grasp, the individual is drawn toward the Interrogater,

4. Walling. This technique involves the use of « flexible, false wall. The individual is
placed with his heels touching the flexible wall. The interrogator pulls the individual forward
and thea quickly and firmly pushes the individual into the wall. ' It is the individual's shoulder
blades that hit the wall. During this motion, the head and neck are supported with a ralled hood
or towel that provides  C-collar effect to help preveat whiplash. To reduce further the risk of
injury, the individual is allowed to rebound from the flexible wall. You have informed us that
the false wall is alse constructed to creats a loud npise when the Individual hits it in order to
l:emn the shock or surprize of the tedml.que We understind that walling me;f be used when
the detainee is ar from g on the
extent of the detaines's lack ofr.nopcrutlon. bc ma)f be walled one time dumg an i.nlu:oyhm
session (one impact with the wall) or many Himes (pechaps 20 or 30 times) copsecatively, We

d d that this technique is not desigs lo,:midoesmr,msempm,uwnm
used repeitedly as you have described. Rather, it is designed 1o wear down the detéines and to
shock or surprise the detaines and alier his ommmm about the treatment he believes he will

" receive, In particular, we specifically und that the petitiv use of the walling technique
is intended to contribute to the shock and drama of the experietice, 10 dispel a detaines’s
expectations that interrogators will not l.lsoim;usm,g levels of force, and to wear down his
resistance. It is not intended to—and based on experience you have informed us that it does
not—inflict any injury of cause severe pain, Medical and psychological pecsonnel mre physically
present or otherwise observing whenever this technique is epplied (as they are with any -
interrogation technigue involving physical contact with the detainee).

5. Facial hold. This technique is uséd to hold the head immobile during interrogation.
Cne open palm is placed on sither side of the individual's fice. The Bngentips ere kept well -
away from the individual’s eyes.

GFPacﬁ!siap Or fnsult slap. With this techsiique, the interdgator slaps the individual's
face with ﬁngm slightly spread. The hmﬂ makes ounm with the area dmly between the tip

Fihe-indi 1's chinandthe bats earlak thiss

“invades” the individual's "personal space.” We unduslznd that the goal of the facial slep is not
toinflict phyacal pain that is severe or lasting. Instead, ﬂle purpose Qfllw facial slap isto induce
shock, surprise, or humilistion. Medical and psychols I: are physically present or
otherwise ebserving whenever this technique is sppl:ed

7. Abd: ! In this technique, the i i siikes the abd of the

slap.
detainee with the back of his open hand, Thei interrogator must have no rings or other jewelry on

Top gﬁu—NM
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his hand. The interrogator is pasitioned directly in front of the detsines, genenally no more than
18 inches from the detainee. With his fingers held tightly together and fully extended, and with
his palm toward the interrogator's own body, using his elbow as a fixed pivot point, the
interrogator slaps the detzines in the detninee’s abdomeri. The interrogator may not use s fist,
and the slap must be deliveced sbove the navel and below the stermum. This technique is used to
condition a detaines to pay fon to the int or’s questions and (o dislodge expectations
that the detaines will not be touched. 1t is not intended to—and based on experience you have
informed us that it does not—inflict any injury or cause any significant pain. Medical and
psy:!:.holagicul persannel are physically present or otherwise observing whenever this technique is
applied,

. 8. Crampaed confinement. This technique invalves placing the individual in a confined
space, the dimensions of which restrict the individual's movement. The confined space is
usuzlly dark. The duration of confinement varies based upon the size of the container. Forthe
larger confined space, the individual can stand up or sit down; the smaller space is largs enough
for the subject to sit down, Confinement in the larger space may last no more than 8 hours ata
time for no more than 18 hours a day; for the smaller space, confinement may last no more than
two hours, Limits on the duration of cramped confinement are based on cansiderations of the
detaines's size and weight, how e responds to the technique, and continui ltati
between the interrogatars and OMS officers.” )

9. Wall standing. This technique is used only to induce temporary muscle fatigue. The
individual stands about four to five feet from a wall, with his feet spread approximately to
Shoulder width. His arms are stretched out In front of him, with his fingers resting on the wall
!Ildfﬂ!ppoﬂ.ing his body weight. The individual is not permitled to move or reposition his hands
or feet, ’

10. Stress positions. There are three stress positions that mey be used. You have
informed us that these positions are not designed to produce the pain essociated with contortions
or twisting of the body. Rather, like wall standing, they ace designed to produse the physical
discomfort ated with temporary muscle fatigue. The three stress positians are (1) siting on
the floor with legs extended stralght out in front and arms reised tbove the head, (2) kneeling on
the floor while leaning back st & 45 degree angle, and (3) leaning agrinst 2 wall generally shout
three %_quy from the detainee’s firet, with only the detainee’s head touching the wall, whils
his dreHandcuffid in front of liim orBehind his back, and whiite an interrogator stands
next 10 him to prevent injury if be loses his balance. As with wall stending, we understand that

itions are used only to induce temporery muscle fatigue.

. 11. Water dousing. Cold water is poured on the deteinee cither from a container or from
 hose without 2 nozzle, This technique is intended to weaken the detainee's resistance and
i de him to coop with i gators, The water poured on the detsines must be potable,

" In fnterrogation Me diam, we also addressed the use of harnidless insects placed in 2 confinement
‘box and concluded that it did nel violate the statute. We und that—for o any concern tat
it might violate the statute—the CIA never wsed thal technique and h 4 it from the list of auth A

Interrogation techiniques; accordingly, we do not address it again here.

o e A
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and the interrogators must cnsure that water does not enter the detaines’s nose, motth, or eyes,
A medical officer must observe and monitor the detaines throughout application of this
technique, including for signs of hypothermia. Ambient températures must remain above 64°F,
Ifthe detainee is lying on the floor, his head is to remain verticsl, and & poucho, mat, or other
material must be placed betweea him and the floar to minimize the loss of body heat, At the
conchision of the water dousing session, the detaines must be moved to 2 heated room if

-mecessary to permiit his body temperature to retun to normal in 2 safe manner. To cnsure zn

adequate margin of safety, the maximum period of time that & detainee may be permitted to
remain wet has been sef at two-thirds the time at which, based on extensive medical literafure
‘and experience, hypothermia could be expected to develop in healthy individuals who are
submerged in water of the same temperature. For example, in employing this technique:

*  For water temperature of 41°F, total duration of exposure may not exceed 20 minutes
without drying and rewarming,

*+  For water tempersture of 50°F, total duration of exposure may not excced 40 minutes
) without drying and :_warm'mg.

* Forwaler temperature of 59°F, total duration of exposure may not exceed 60 minutes
withaut drying and rewarming. :

The mini permissible temp of the water used in water dousing is 41°F,
thaugh you have informed us that in practice the water temiperaturo is gencrally not below 50°F,
‘since tap water rather than refrigerated water is generally used, We undecstand that a version of
weater dousing routinely used in SERE truining is much more extreme in that it involves complete
immersion of the individual in cold water (where water temperatures may be below 40°F) and is
usually performed outdoors where ambient air temperatures may be as low as 10°F. Thus, the
SERE training version involves a far greater impact on body temperature; SERE training also
involves a situation where the water may enter the trainee’s nose and mouth."*

You have also described & variation of water dousing involving much smaller quantities
of water, this variation is known as “flicking.” Flicking of water is achieved by the Interrogator
welting his fingers and then flicking thens at the detainee, propelling droplets at the detainee.
Flicking of water is done “in an effort to create a distracting effect, to ni iIE::to. to -
imitate, to instill humiliation, or to cause temporary insult.” October 22 eratl.
Thesmetermsed in the “icking” variation of water dousing also must.be potable and within the
‘water and ambient sir temperature ranges for water dousing described above, Although water
may be Aicked into the detainee’s face with this variation, the flicking of water at all times is

done In such @ manner & 10 avoid the inhalation of ingestion of water by the detalnee. Seeid

—
Y S Omk;Mwaat!-:. Comparison of the time limits for water dousing with thoss used
in SERE training Is so 25 we understand that the SERE tmining time Limits are based on the ambient

ror e SRR o7
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12. Sieep deprivation (more tharn 48 hours). ‘This technique subjects & detainec toan

extended period without sleep. You have informed us that the primary purpose of this technique
is to weaken the subject and wear down his resistance. :

The primary method of sleep deprivation involves the use of shackling to keep the
detzinee awake. In this method, the detainee is standing and is handcuffed, end the hmdw!’fs am
dttached by a length of chain to the ceiling. The detaines’s hands are shackled in front of his

* body, so that the detainge has approximately a two- to three-foot diameter of movement, The

detainee's feet are shackled to a bolt inthe floor. Due care is taken to ensure that the shackles

+ - are neither too ldose nor tod tight for physical safety. We understand from discussions with
OMS that the shackling does not result in arly significant physical pain for the subject. The
detainee’s hands are genesally between the lovel of his heart and his chin. In some cases, the
detainee’s hands may be raised above the level of his head, but only for a period of up to two
hours. Al of the detainee’s waight is bome by his legs and feet during standing sleep
deprivation. You have informed us that the-detaines is not allowed to harig from or suppart his

* body weight with the shackles. Rather, we understand (hat the shackles are only used asa
passive means to keep the detaines standing and thus 1o prevent him from falling asleep; should
the detainee begin to fall asleep, he will lose his balance and awaken, sither because of the
sensation of losing his balance or because of the restraining tension of the shackles, Theuss of
this passive means for keeping the detainee awake avolds the need for using means that would
require interaction with the detaines and might pose a danger of physical harm.

We understand from you that no detai bjected to this technique by the CIA has
suffered any harm or injury, elther by falling down and forcing the handouffs to bear his weight
orin any other way. You have assured us that detainees are continuously monitored by closed-
circuit television, so that if a detainee were unable to stand, he would immediately be removed
from the standing position and would not be permitted to dangle by his wrists.. We understand
that standing sleep deprivation may cause edema, or swelling, in the jower extremities because it

. forces detainees to stand for en extended period of time. OMS has advised us that this condition
is not painful, and that the condition disappears quickly once the detaines is permitted to lie
down. Medical persoanel carefully monitor any ditainee being subjected to standing sleep
deprivation for indications of edema or other physical or psychological conditions. The ObS
Ghuidelines include extensive discussion on medicsl monltoring of detalnces being subjected to
shackling and sleep deprivation, and they include specific instructions for medical persoanel to
requjre altemative, non-standing positions or to take cther actions, including ordering the
cessation u‘f:lcq} dqﬁ'vllion, in order to rélieve or Evoid serious edema or olher significant
medical conditions. See OMS Guidelines at 14-16. .

In licu of standing sleep deprivation, a detainee may instead be seated on and shackled o
- -a-small-steql.- The-stool-supports-the-detaines's weight, but-is-too-small-to permit the-subject 10
balance himself sufficiently to be able to goto sleep. On rare oceasions, @ detainee may also be
restrained in & horizontal position when necessary to enable recovery from edema without
interrupting the course of sleep deprivation.'” We understand that these =l i i

o spect you have fnfornied s thal on theee occasions eardy in the pogram, the intersagation team
and the attendant riedical officers identified the polential for unacoeplable edema in the lower limbs of detainees

ror e R 5
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althiough uncomfortable, are not significantly peinful, according to the experience and
professional judgment of OMS end other personnel.

We und d that & detaines undergoing slecp deprivation is generally fed by hand by
‘CIA personnel so that he need not be unshackled; however, “[i]f progress is made during
interrogation, the interro unshackle the detainee and let him feed himself as a positive
incentive. October /2 at4. Ifthe detainee is clothed, he wears an adult diaper
under his pants. Defainees subject to sleep deprivation who are also subjest to nudity as 8
separate interrogation technique will at times be mude and wearing & disper. If the detainee s
wearing & dizper, it is checked regularly and changed as necessary. The use of the diaper is for
sanitary and healih purposes of the detainee; it is not used for the purpose of humiliating the

detainee, and it is not considered to be an interrogati ique, The detaines’s skin condition
is monitored, and diapers arc changed as needed 5o that the detainee does not remain in & soiled
dizper. You bhave informed us that to date no detainee has experienced any skin probl
resulting from use of diapers.

‘The maximum allowable duration for sleep deprivation authorized by the CIA is 180
haurs, after witich the detaines must be permitted to sleep without interruption for at least eight
hours. You have inforined us that to date, more than a dozen detainees have been subjected to

_ sleep deprivation of more than 48 hours, and three detrinees have been subjected to sleep
deprivation of more than 96 hours; the longest period of time for which eny detainee has been
deprived of sleep by the CIA is 180 hours. Under the CIA's guidelines, slesp deprivation could

 be resumed after a period of ¢ight hours of uninterrupted sleep, but only if OMS personnel
specifically determined that there are no medical or peychological contraindications based on the
detaines's condition at that time. As discussed below, however, in this memorandum we will
evaluate only one application of up o 180 hours of slesp deprivation.'*

and in order to peit e Linbs 1 resover without impalring interogation

requiremsents, the subjects underwent Jug duition. Fax for Steven G. Bradbury, Principal Deputy
Assistan) Geneal, OLC, General Counsel, CIA, 2t 2 (Apr. 12, 2005)

© (Aprit 22 ax”). In harizontsl siecp oI5 placed prons on (b flocrontopofa thick .
towel or blanket (3 designed 19 prevent reduct theough direct contast wilh the cell

(g tgr body temp

flgor). ‘The detainee's hands are manacled together jnd the s placed in an outstretched position—cither extended
beyoliae 54 or exiended 1o eilbet sids of the body—and anchored to a far point on the floor in sush 8 manner
(hat the ams eannet be bent or used [or balanes or comfor. AL the same Lime, Ue ankles are shackied topsther and
the legs are extended in a straight Ene with the body and also aachored 1o a far paknt on Sie floor in soch a manner

-t hegs st bebent-orused forbalnor-trcomrt—4— Yo teveop s that the sanacks
aad shac] anch fihout additional stress on any of Uss arm or beg joints that might foros the Hanbs beyond
<ol gxlension oo cala tenslan on 2uy jolot. ition i umfartable to detnineos (5
deprive them of unbeaken slecp, while allowing thelr lower lirbs to rectver from the effects-of sianding slecp
deprivation. We uaderstand that all standard precautions und procedures far shackling are cbserved for both hands
and feet while if this position. Jd. You have inforreed us that horizontal sleep deprivation has been used unil the
detainies's affecied limbs have demoasirted sulficient recovery 10 refum 1o sitting or standing slecp deprivation
mods, as wamanted by the f the i i ksam, nd subject to a determination by the medical
afficer that there Is indicgti ing ollser sdéep deprivation modes, St

'* We express o view on whether any fusther use of sleep deprivation following & 180-hous applicatien of
the technicpue and 8 hours of sleep would violate sections 2340-2340A. .

o s N7
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You have informed.us that detainees are closely monitored by the i gation team at
all times (either directly or by closed-circuit video camess) while being subjected to sleep
deprivation, and that these p ! will intervene and the technique will be discontinued if
“there are medical or psychological contraindicati fermore, &5 with all intemrogati
techniques used by the CIA, sleep deprivation will not be used on any detalnee if the prior
medical and psychological assessment reveals any contraindications.

13. The “waterboard * In this technique, the deteinee is lying on a gumey that is
inclined at an angle of 10 to 15 degrees to the horizontal, with the detainee on his back and his
head toward the lower end of the gumey. A cloth is placed aver the detainee’s face, and cold
water is poured on the clath from a height of approximately 6 to 18 inches. The wet cloth creatés
2 barrier through which it is difficult—or in some cases not possible—to breathe. A single
“application” of water may not last for more than 40 seconds, with the duration of an
“anplication” measured from the moment when water—of whatever quantity—is first poured

‘ante wntil the moment the cloth is removed from the subject’s face, See Augusr 19
fer 51 1. When the time limit is reached, the pouring of water is immediately
““discontinued and the cloth is removed. We understand thet if the detaines makes an effortto
“defeat the technique (e.g, by twisting his head 1o the side and breathing out of the comer of his
‘mouth); the interrogator fmay cup his hands eround the detainee's nose and mouth to dam the
runoff, in which case it would not be possible for the detaines to breathe during the application
of the water, In addition, you bave informed us that the technique may be applied in a manner to
dofeat efforts by the detainee to hold his breath by, for example, beginnlag an application of
water as this detainee is cxhaling. Either in the normal applicaticn, or where are
. used, we understand that water may enter—and may accunulate in—the detainee’s mouth and
nasal cavity, preventing him from bresthing " In addition, you have indicated that the detainee
a5 & countermeasure mey swallow water, possibly in significant quantities. For that reason,
based on advice of medical personnel, the CIA requires that saline solution be used instead of
plain water to reduce the possibility of hyp mia (i.e, reduced ion of sedium in
the blood) if the detainee drinks the water.

: We understand that the effect of the dis toinduce ion of drovwning
This sensation is based on a desply rooted physiological response, Thus, the detainee -
experiences this seasation even i he is aware that he is not actually drowning. We are informed
. thakbased: inge experienice, the process is not physically painful, but that it usually does
cause fear and panic. The waterboard has been used many thousands of times in SERE training
i provided to American military personnel, though in that context it is usually limited to one or

i . T
I T T LA S e e s T

¥ 3 past applications of this fechiniqus, cluding 35 i s used in SERE waining, it sppears that the

guing the techalque is pol in fact comp ‘preveatsd frorm breathing, bt his alrflow is restricted
by the wet cloth, creating a seasation of drownisg. See 1G Report 3 15 ("Alrflow is rostricted ... and dhe Lechndgus
produces the sengition of drowning and suffocation.”). Foe purposes of our analysis, howewer, we will ‘assume that
the individual it unable to breathe during the eatire period of asy of water during the waterboard
technique.

" he Inspector Generel weas eriical of G reliancs on (he SERE experience with the dinlight
of these and ather differences in the application of (e technique. We discuss the Inspector Gensral's criticisms
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You have explained that the waterboard technique is used only if: (1) the CIA has

credible intelligence that a terrorist attack is immineat; (2) there are “substanti 1 and credible
indicators the subject has actionable intelligence that can preveat, disrupt or delay this attack™;
and (3) other interrogation methods have failed or sre unlikely to yield sctionable intelligence in
time to provent the sttzck. See Attachment to August 2 Rizzo Letier, You have also informed us
that the walerboard may be spproved for use with 2 given detainee only during, at most, one
single 30-day period, and that during that period, the waterboard technique may be used on no
more than five days. We further understand that in sny 24-hour period, interrogators may use no
- more than two “sessions” of the waterboard on 2 subject—with 8 “session” defined to mean the
fime that the detainee is strapped to the watesboard—and that no session may last more than two
hours, Moreover, during any session, the number of individual spplications of water lesting 10

" seconds of longer may not exceed six. As noted above, the maximum length of any application

of water is 40 seconds (you have informed us that this maximum has rerely been reached).

. Finally, the total cumulative time of al] ieatinns of whatever length in a 24-hour perod may
not exceed 12 minutes. See August 19%:-& 1-2. Wo understand that these
limitations have been established with input from OMS, based on experience to date
with this technigoe and OMS's professional jud, that use of the board on a healthy
individual subject to these limitations would be “medically prable.” See OMS Guddelines st
18-19. .

, a phy gist ere present at ll times.
The detainee is monitored to ensure that he does not develap respiratory distress. 1f thie detainee
is not breathing freely after the cloth is removed from bis face, he is immediately moved toz
vertical position in order to clear the water from his mouth, nose, and nasopharyme. The gumey
used for administering this technique s specially designed go that this can be accomplished very
quickly if necessary,” Your medical personnel have explained that the use of the waterboard does
pose & small risk of certain potentially significant medics| problems and that certain measures are
taken to aveld or address such problems. First, a detaines might vomit and then aspirate the
emesis. To reduce this risk, any detainee on whom this technique will be used is first placed on 2
liquid diet. Second, the detaines might espirate some of the water, and the resulting water in the
Tungs might lead to pneumenia. To mitigate this risk, 2 potable saline solution is used in the
procedure. Third, it is ivable (though, we und 4 from OMS, highly unlikely) that &
detainee could suffer spasms of the larynx that would prevent him from breathing even when the
appligation-of water is stopped and the detainee i= retumed to an upright pasition. In the event of
such spasms, a qualified physician would immediately intervene to 3ddress the problem, and, if
necessary, the intervening physician would perform & tracheotomy. Although the risk of such

g ek i i al o o3

During the use of the board, a physician and a psychol

spasmsisoo remotefit-app bros-never of SERE
training), we are informed that the necessary emérgency medical equipment is always present—
- although not visible to the detsines—during sny-applisation of the waterboard, See generally.i
at 1720,
Sarther below, Moceoves, 4 abave, the very differsnt situaticns of detalnees undergoing interrogation and
mmmﬂmm&gwaﬁmwmﬁ@m on the experience in SERE tralning. That
Ty yalke 1

W (O0S identificd olhier poteatial risks:
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We understand that in many years of us

on thousands of participants in SERE training,

the waterboard technique (although used in & substantially more limited way) has not resulted in
any cases of serious physical pain or firolonged mental harm. In addition, we understand that the
wmd:wcl has bwl used by the CLA on three fligh level ol Qaeda detainees, two of whom were

bjected to the te us times,

mdnrldualshushownany idence of physical

ding 1o OMS, noae of thess thres .
in or suffering or mental karm in the more

than 25 months since the fechnique was used o
been involved in impunmg strict umirs on lhe ug
with careful moni in their

them. As noted, we understand that OMS has
¢ of the waterboard, limits that, when combined

should preveat physical pain or ‘suffering

or meatal harm to ndewnea I.uaddn{m. weun:i'cmam that any detainee is closely monitored

by medi@l&bd

beyond the ro
interrogation taehmque: areused. See OMS Gu

the board is applied, and that (hiere are
rmal reporting requirements in place when other
fdeltnes at 20,

o .

As noted, all of the i

ibed above are subject 10 numerous

restrictions, many based on input from OMS, Our advice In this memorandum is based on our

understanding that thece will be careful adherent
safeguards, and that mmﬂ be ongeing

e to all of these guidelines, rostrictions, and

and reporting by the team, including OMS

medical and paych aswell
necessary, ) prevent physm! d‘ulms or mental

by & team member, a5
harm 50 significant as possibily to amount to the

“severe physical or mental pain or suffering” that Is prohibited by sections 2340-2340A. Our

_advice is also based on our ynd ding that =f

it who will use tbm beeltnlques are

dequately trained to und i that the authori
intended to cause severe physical or mental pain
the medical judgment of OMS and the importany

d use of the techniques is not di d or

or suffering, end also to understand and reapect
role that OMS personnel play in the program.

You asked for our advice concerning these inter iques in connection with
their use on a specific high value al Qacda detaines na You informed us that the

In our |

. Most sorfousty, fwmu of physical tlli.;\no:

¢ of (b waterboard can introduce new risks. -

almuﬁmwmbimm

peyehalog
g TELY give up, all excessive filling of the pirways and less of consiousm
w:%;ﬂlé“:qﬁ:;‘ﬂ& n‘;m{mequ‘a;mmﬂmmmmmﬁwam

A APHOpTLILE F Lt W

subject who has reached this

! bresthing, spgressive medical
of comprormiss is nel
SEeRe ¢an ot

3 o
mhﬂnﬁmmimmm n’lﬂwn specific [Chief, OMS] consultation and

approvals - -

OMS Guidelines at 18, OMS has also stated that "[bly days 3-5 of ‘program, cumulative cffect
become a patential concer. thmaquumdwmﬂ#wmﬂwﬂm

we believe that beyond this polt contimued k

tachmique,
may pot be medically appeopriate”

a1 19. As noted sbove, bysed oa OMS input, the CIA hes
frequency and duration of use of the walerboard,

adapted and imposed 3 mumber of strict Hmitations on the

7o seci N v 6o
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i eda’s plans to launch en attack within the United -
States. According t extensive connections to various 2] Qaeda
- leaders, members aruu'nubin gnd the Mim nétwork, and had arranged Mh
between an associate and o discuss such an atta 8t-23)
Letter 5t 2-3. You advised us that medical and psychological assessment;
completed by a CIA ian and psychologist, and that based on this examination, the
"physician concluded cally stableand has no medical contraindications to
interrogation, including the use of interroggtl iques” addressed in this memorandum.™
Medical and Fsychological A to August  Rizzo Letter at 1.9
The psychological assessment foul was tlert and oriented i centration and
attention were appropridte.” Jd ot 2. The psychologist further fi thought
processes were clear and logical; there was no evidence of a thought disorder, delusions, or
hallucinations, and t]beré were not significant signs of depression, anuiety or other mental
disturk " 1d. psychologi Juated sy ically stable, reserved and
defensive,” and “opined that there was no evidenge that the use of the approyed i gation
methods would cause any severe or d peychological disturh Id et 2, Our
conclusions depend on these assessments. Before using the techniques on other detainees, the
CIA would need to ensure, in each case, that all medical and psychologicel assessments indicate
that the detalnee is fit to undergo the use of the interrogation techniques.

I
As

Section 23404 provides that “[w]hoever outside the United States commits or attempts to
commit torture shall be fined under this tithe or imprisoned not more than 20 years, or both, and
ifdeath resulls to any person from conduct prohibited by this subsection, shall be punished by
death or imprisaned for any term of years or for life."* Section 2340(1) defines “rortere” as “an

; * You have advised us hat the waterboard has not boen & enderstand that there may hav
e medical reasons apainst using Gt technique in his case. OF course, our vice assumes that the waterboard . =
could be used onkyin the b T madical :
o dical examination reported [ s and that be reported 4 * 56 year histery of non-
exertional chest pressures, which ae i iomianny n:u':;q d a
" Medical and Psychological Assessment 11, ateached 1o Augusi J Rizzo Letier,
i for thisproblem, ™and was unabic orunwillin
the frequency or intensity of the dforemeniioned symptoms.” /d He also reported suffering “long2erm medical and
‘meotal peoblems” from a matar vehicle acsident “many years igo.” and siated hat he took medicatlon a5 8 result of
that accident until ten years 2go. Jd. He staied tat he was not carrently \z2king any medication. He also repafied
seeing 3 physician l‘wm that caused him to urinate frequently and complained of a toothache. fd.
The medical examinali ed a rash on his chest and shoulders and tat "his waie elear,
[and] his heart sounds were naemsl with 5o murmurs or gallops.™ fd, The physician opi likely has
samme reflux esophagitis and mild check folliculits, but doubd{ed] that he has any corgnuy pathology.” Id
= Section 23404 provides fn full:

{2) Offénse, ~Whoever oulside the United Sizles commils or attempis to commit torure shall
be Gined under this title o imprisonsd not more than 20 years, or both, and if death results to any

* rop secter N opo:
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act committed by 2 person acting under color of law specifically intended to inflict severe

physical or mental pain or suffering (other than pain or suffering incidental to lawful szactions)

upon another person within his custody or physical control, ™

Congress enacted sections 2340-2340A to carry out the obligations of the United States

under the CAT, See HR_ Conf. Rep. No. 103-482, 2t 229 (1994). The CAT, among other
things, requires the United States, as a state party, 1o ensure that acts of torture, long with
attempts and complicity to commit such acts, arc crimes under U.S. Jaw. See CAT arts. 2, 4-5.

Sections 2340-2340A satisfy that requirement with respect to acts committed outside the United

States, Conduct constituting “tortare” within the United States already was—and remains—
prohibited by various other federal and state criminal statutes.

FROM 31TE 1§ D04 CTUEIMAY 10 2006 17:47/8T. 1T140/00, 8180420718 P 1§

persan from condoct prohibited by this subsection, shall be pu: d by death i for

any term of years of for life.
(b) Jurisdict § over the activty proldbited fa subsection () if—
{1) the alleged offender is a national of the United States; or
[+4] d offender £ preseat la the United States, af the pationallty of
He victim or alleged offeader.

(€} Conspiracy.—A person who consplres (o commit 2n offense under (his section shall be
subject 19 e sime peaalties (olher than the perally of death) as the penalties prescribed for the
offense, the commission of which was the object of the conspirscy.

IBUSC, § 2340A.
# Section 2340 provides in full:
As used In this chapler—

{1) “torture” means &n act committed by a person actng under oclor of law specifically
intended to inflict severe physical or mental pain of sulfering (other than pain o7 suffering
incidental 19 lawful sanctions} upon ancdher person within his custedy or physizal centred;

(2) “severe tental pala oF Axffering® means the profonged menta! hasm caused by of resulting

{A) the inteational infliction of threatened infliction of severs physical pain or sulfering,
ar application, of thresiened i li of

T ) e o or app
End-alter or olber p disrupt profoundly the scusss of
the personality,
(D) the tisest that anolher person wil imminestly be subjected 4o deatl sevese plsical
pain o suffring, ot G adaiinisiration of applh jnd-alering substances of other

procedures caloulated to disnapt peofoundly the senses or personality, and
(3) "United Statles” means the several States of the United States, the District of Columbia,
the Iths, territories, ssions of the United States.

15 ULS.C. § 2340 (as amended by Pub. L. No. 108-375, 118 Stat. 15L1 (2004)).

3 Congress limited the terribarial reach of the federal tortire statute by providing that the pechibition applies

ualy 1o canduct cocurring “outside the Usited States,” (8 US.C. § 2240A0), which !'r‘ulrrwi)' defined in the
stalule to mean putside “the several States of the United Stales, the Disirict of Columbia, and (he

commonweaiths,
territoriss, and possessions of the United States™ /4 § 2340(3) (as amended by Pub. L. Mo, 108-375, 118 S, 1811

rop seCren [ 0F G
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The CAT defines “torture” 5o asto require the inteationl nfliction of “severe pain or
suffering, whether physical or mental” Article 1(1) of the CAT provides:

For the purposes of this Convention, the term “torture” means any act by which
severe pain or suffering, whether physical or mental, is inteationally inflicted on 2

_ person for such purposes as cblaining from him or a thied person informiation or 2
-confession, punishing him for an act he or a third person has committed or is
suspested of having committed, or intimidating or cosccing him or a third person,
or for-any reason based on discrimination of any kind, when such pain oc
suffering is inflicted by or at the instigation of or with the consent or scquiescence
of a public official or other person acting in an official capacity. Tt does not
include pein or suffering arising only from, inherent in or incidental to lawful
sanctions,

The Senate included the following understanding in its resolution of advics and consent
to ratification of the CAT:

The United States understands that, in order to constitute torture, an act must be
specifically intended to inflict severe physical or mental pain or suffering and that
mental pain or suffering refers to prolonged mental harm caused by or resulting
from (1) the i ional infliction or th 4 infliction of severe physical pain
or suffering; (2) the edministration or application, er th »d administration or
‘application, of mind zltering substances or other procedures calculated to disrupt
profoundly the senses or the personality; (3) the threat of imminent death; or
(4) the threst that another person will imminently be subjected to death, severe
physical pain or suffering, or the administration or application of mind altering

L or other proced {culated to disrupt profoundly the senses o
personality, :

. Exec. Rep. No. 101-30, 2t 36 (1990). This understanding was deposited with the US.
instrument of ratification, see 1830 UN.T.5. 320 (Oct. 21, 1994), and thus defines the scope of
United States obligations under the tresty, See Relevance of Seniate Ratification History o
Treaty Inferpretation, 11 Op, O.L.C. 28, 3233 {1987). The criminel prohibition against torture
ma,gcm;-f; codified in 18 U.S.C. §§ 234023404 generatly tracks the CAT's definition of -
torture, subject to the U.S. undérstanding. - =

Eig ——

Under the-language-adapted by Congress in sections 2140-23404, to sanstitute “torture,”
conduct must be “specifically intended to inflict severe physical or mental pein or suffering ” In
the discussion that follaws, we will separately consider cach of the principal components of this
key phrase: (1) the meaning of “severe”; (2) the mezning of “severe physical pain er suffering”;

2004)), You ised s that the CIA'S use of Une techiques pddressed in this memarardem would cveur
outside the United States™ as defined in sections 7340-2340A.

mz;wc@ﬁ_ugrﬁm
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(3) the meaning of “severe mental punur suffering™; and (4) the meaning of “specifically
intended.”

(1) The meaning of "severe.”

Because the statute does nat define “severe,” “we construe [the] torm in sccordunce with
its ordinary or natural meaning.” FDIC v. Meyer, S10U.S, 471, 476 (1994). The common
understanding of the term “torture” snd the context in which the statute was enzcted also inform
our analysis, Dictionasies define “severe” (often conjoined with “pain”) to mean “extremmely
“olent or intense: severe paln.” Ameriean Heritage Dictionary of the English Language 1653
(3d ed. 1992); see also XV Oxford English Dictionary 101 (24 ed. 1985) “Of pain, suffering,

- loss, or the like: Grievous, extreme” and “OF eircumstances . . . : Hard to sustain or endure”).

The common understanding of “torure” further supparts the statutory concept that the pain or
suffering must be severe. See Black’s Law Dictionary 1528 (Bth ed. 2004} (defining “rorture™ as
“[tJhe infliction of intense pain to the body ar mind to punish, to extract 2 confession of
information, or to obiain sadistic pleasure”) (emphasis added), Webster ‘s Third New
International Dictionary of the English Language Unabridged 2414 (2002) (defining “torture” as
“the infliction of intense pain (35 from burning, crushing, wounding) to punish or coerce
someone") {emphasis added); Oxford American Dictionary and Language Guide 1064 (1999)
(defining “torturc" #s “the infliction of severe bodlly paln, esp. as 2 punishment o a means of
pecsuasion”) (emphasis added). Thus, the use of the word “severe” in the statutory prohibition
on tarture clearly denctes & sensation or condition that is extreme in intensity end difficult to

. endure.

This interpretation is also consistent with the historical und ding of torture, which
has Ny involved the use of procedures and devices designed to inflict intense or extreme
pain. The devices snd procedures historically used were generally i ded 1o causs extreme

pein while not killing the person being questioned (or at least not doing so quickly) so that

Juestioning could conti Deserip in Lord Hope's lecture, “Torture,” University of
Essex/Clifford Chiznce Lecture at 7-8 (Jan, 28, 2004) (describing the "boot,” which invalved
crushing of the victim's legs end feet; repeated pricking with long needles; and thumbserews),

and in Professor Langbein's book, Torture and the Law of Progf, cited supra p. 2, make this -
clear. As Professor Langbein summarized:

——
J The

torture devices—stiappad , leg
worked upon the extremities of the body, either by distending ar compressing
. W may sup, e ot o torre were prefemed-beeause-they—— o ——ee
were somewhat loss likely to maim or kill than coercion directed to the trunk of
the tiody, Tnd becatise Wiey Would bequickly adjusted to take account ofthe
victim's resp during the inati .
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Torture and the Law of Proof at 15 (footnote omitted).”

The statute, m . was intended to implement United States obligations under the
CAT, which, 25 quoted above, defines “torture” as acts that inteationally inflict “severe pain or
suffering” CAT adt. 1(1). As the Senate Foreign Relations Committes explained in its report
recommending that the Senate consent o ratification of the CAT:

The [CAT) seeks to define “torture” Ina relatively limited fashion, correspondiog
* to the common understanding of torture as an extreme practice which is
universally condemned. . ..

. .. The term “torture,” in United States and international usage, is usdally
reserved for extreme, deliberate and unusually cruel practices, for example,
ined sy ic beating, application of electric currents to sensitive parts of
the body, and tying up or hanging in positions that cause éxtreme pain.

S. Exec. Rep. No. 101-30 a0 13-14, See also David P, Stewart, The Torture Convention and the
Reception of Imernational Criminal Law Within the United Stares, 15 Nova L, Rev, 449, 455
(1991) ("By stressing the extreme nature of torture, . . . [the] definition [of torwre in the CAT]
describes  relatively limited set of ci likely to'be illegal under most, if not all,
domestic legal systems.").

Drawing distinctions emong grad: of pain is obviously not an easy task, especally
given the lack of any precise, objective scientific crileria for measuring pain™ We are givea
sSomie aid in this task by judicial Interpretations of the Torture Victims Protection Ast (“TVPA"),
2B 1U.5.C, § 1350 note (2000). The TVPA, also enacted o implement the CAT, provides a civil

- remedy to victims of torture, The TVPA defines “torure” to include:

any act, directed against ad individizal in the offender’s custody or physical
cantrol, by which severe pain or suffering (other than pain or suffering arising

* We emphatically are not stying that only such historical techni ‘slmilar 5l
“Yoriare” under sections 2340-2340A. Bul the historical understanding of tortare Is refevant i interpecting
Congress's intent in prohibiting the arimie of "tortae.” G Morissere v, United States, 142 0.5, 246, 263 {1952).

s B spite extensiys elforls to devebop objestive erileria for measuring pain, there is 0o clear, ohjoctive,
i As one pubd explain .

Pain is a complex, subjective, p ith a number of dimensiens—intensity, |

quality, Time COUTse, impacy, And el conal TEIg —ar are Wuey ey frycacirindividet
asd, thus, can ealy be assessed indirectly. Paln is a subjjective experience end there is no way (o
b fif-it. Conseg) ol patisnt’s pain & d the Y1

both verbal and behavioral. Given pain® Jescity, one must assess not only its
somatie (sensory) companent but also patisals' moods, atinedes, coping cffarts, Tesources, responses
of family members, and the inipact of paln on their lives.
. Dennis C. Tuck, Assess the Person, Not Just the Pat, Pain: Clinical Updates, Sept. 1953 (emphasis added), This

Lack of clasity further complicates the cffort 1o define "severe” pain or suffering.

TOP;ECR/ET_NoydRN

20




80

FROM 31TE 18 DoJ . CTUEIMAY 10 20085 17348787, 171 48/N0 0100429718 # 22

rop secre NI OF cFox

only from or inherent in, or incidental to, lawful sanctions), whether physical or
mental, is intentionally inflicted on that individual for such purposes s ot i
from that individual or & third pesson information or a confession, punishing that
individual for an act that individual or a third person has committed oris.
suspected of having committed, intimidating or coercing thet individual or a third
pecson, ot for any reason besed on discrimination of any kind . ...

" 28U.5.C. § 1350 note, § 3(5)1) (emphases added). The emphasized | is similar to

section 2340's phrase “severe physical or meatal pain ar suffering. "™ As the Court of Appeals
for the District of Columbia Circuit has explained:

The severity requirement is crucial to ensuring that the conduct proseribed by the
[CAT) and the TVPA is sufficiently extreme and outragsous to warraat the
universal condemnation that the term “forture” both conniotes and invokes. The

 drafters of the [CAT], as well &5 the Reagan Administration that signed it, the
Bush Administration that submitted it to Congress, and the Senate that ultimately
ratified it, therefore all sought to ensure that “only acts of & certain gravity shall
be considered to constitute torture.”

The critical issue is the degree of pain and suffering that the alleged
torturer intended to, and acnuelly did, inflict upon the victim. The more intense,
lasting, or heinous the agony, the more likely it is to be torture.

Price v. Socialist People's Libyan Arab Jamahiripa, 194 F 34 82, 92-93 (D.C, Cir. 2002)
(citations omitted), The D.C. Circuit in Price concluded that a compleint that alleged beatings ot
the hands of police but that did not provide details conceming “the severity of plaintiffs” alleged
beatings, including their freq . duration, the parts of the body at which they were zimed, and
the weapons used to carry them out,” did not suffice “to ensure that [it]) satisflied) the TVPA's
‘rigorous definition of torture.” 7d. at 93,

In Simpson v. Socialist People's Libyam Arab Jamahiriya, 326 F.3d 230 (D.C. Cir. 2003),
1he D.C. Circuit again considered the types of scts that constitute torture under the TVPA
definition, The plaintif¥ slieged, among other things, that Libyan euthorities had keld her
incommunicado and threatened to kill her if she tried to leave. See id 01232, 234, The court
ackiTEieEed that “these alleged scts certafily reflect 2 bent toward cruclty on the part of their

- “perpetrators,” but, reversing the district court, went on to hold that “they are nm_inlthemselvas_sa

y cruel ar sufficieatly extreriie and outrageous a5 10.constitutetorture within the meaniog
of the [TVPA]" Id. at 234, Cases in which courts have found torture illustrate the extreme

ature of canduct thas falls within the statutory definition. See, e.g., Hilao v. Estate of Marcos,

103 F.3d 789, 790-91, 795 (9th Cir. 1996) (concluding that 2 course of conduct that included,

among other things, severe beatings of plaintiff, repeated threats of death and electric shock,

sleep deprivation, extended shackling to a cot (st times with a towel over his nose and mouth and

water poured down his nostrils), seven months of confinement in 2 “suffocatingly hot" and

 Section J(6H2) olthe TVPA defines “rucntal pain or sulfering” vsing substansially ideatical languge to
soction Z340(2)'s definition of “severc mental pain or suffering ™ .
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¢ cramped cell, and eight years of solitary or litary stituted torture];
Mekinavic v. Vuckovic, 198 F. Supp, 2d 1322, 133240, 1345-46 (N, Ga. 2002) (cancluding
that a course of conduct that included, among other things, severe beatings 1o the geaitals, head,
and other parts of the body with metal pipes, brass knuckles, batons, @ baseball bat, and various
other items; removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs
and dislocation of fingers; qutting & figure into the victim's forehead; hanging the victim and
beating him; extreme limitations of food and water, end subjection to games of “Russizn
roulette,” constituted torture); Daliberri v. Republic of Irag, 146 F. Supp. 2d 19,22-23 (D.D.C.
2001) (entering default judgment against fraq where plaintiffs alleged, among other things,
threats of "physical torture, such as cutting off . . . fingecs, pulling out . . . fingernails,” and
electrig shocks to the testicles); Cicippto v. Islamic Republic of fran, 18 F. Supp. 2d 62, 64-66
(D.D.C. 1998) (concluding that a course of conduct that included frequent beatings, pistol
“whipping, threats of imminent death, electric shocks, and attempts to force confessions by
playing Russian roulette and pulling the trigger 2t each denial, constituted torture).

(2) The meaning of “severe physical pain or suffering.”

... . Thestatute provides 2 specific definition of “severe mental pain or sufferinig,” see 13
U.8.C. § 2340(2), but does not define the term “severe physical pain or suffering.” The meaning
of "severe physical pain®” is relatively straightforward; it denotes physical pain that is extreme in

- intensity and difficult to endure. In our 2004 Legal Standards Opinian, we concluded that under
some circumitances, conduct intended to inflict “severe physical suffering” may constifule
torture-even if it is not intended to inflict “severe physical pain.” [d at10. That conclusion
follows from the plain linguage of sections 2340-2340A. The inclusion of the words “or
suffering” in the phrase “severe physical pain or suffering” suggests that the statutary categery of
physical torture is not limited to “severe physical pain See, e.g., Duncan v, Walker, 533 U.S.

167, 174 (2001) (explaining ption against surpl 5

“Severe physical suffering,” however, is difficult to define with precision. Aswe have
previously noted, the text of the statute and the CAT, and their history, provide little concrete
guidance as to what Congress intended by the concept of “severe physical suffering.” See 2004
Legal Standards Opirdan & 11, We intecpret the phrese in a statutory context where Congress
expressly distinguished “severe physical pain or suffering™ from “severe mental pain or
suffering” Consequently, we believe it a reasonable inference that “physical suffering” was
intended by Cangress to mean something distinet from “mental pain or sufféring”™ We
presume that where Congress uses different words in a statute, those words are intended to have
diffoeggt meanings. Sep, e.g., Barmes v, United Stafes, 199 E.3d 386, 389 (Tth Cir. 1999)
(“Different language in separate clauses in a statute indicates Congress intended distinet

e meanings"). Morcover, given that ress precisely defined “mental pain or suffering” in
sections 2340-23404, it is unfikely to have intended to Undermine i

™ Commen dictionary definitions of “physical” suppert reading “physical sulfering” o mean something
diffeceu from mental pain ar sullering. See, 6.6, Americas Heritage Dictionary of the English Language at 1366
(“Of or relating 1o (e bedy as disingulshed from the mind or spinil™); Cyford American Dictionary and Language
Guide s T48 ("ol or g, the body (physioal exercise, physizal %

: Tup)mﬁEr_NgwﬁN
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including essentially mental distress within the separaté category of "pl\ys'{ul suffering."*

Tn our 2004 Legal Standards Opinion, we concluded, based on the understanding that
“suffering” denotes a “state” or “condition” (hat must be “endured” over time, that theee is “an
-extended temporal element, or at least an element of persistence” to the concept of physical
suffering in sections 2340-2340A. Jd at 12 & n.22. Consistent with this analysis in our 2004
Legal Standards Opinion, and in light of standard dictionary definitions, we read the word
“'suffering,” when used in reference to physical or bodily seasations, to mezn & state or condition
of phiysical distress, misery, affliction, or torment (usually associated with physical pain) that
persists for a significant period of time. See, e.g., Webster 's Third New International Dictionary
2t 2284 (defining “suffering” a3 “the state or experience of one who suffers: the endurance of or
 submission to affliction, pain, loss"; “x pain endired or a distress, loss, or injury incurred");

* Remdom House Dictionary of the English Language 572, 1219, 1998 (2d ed, unzbridged 1987)
(giving “distress,” “misery," and “torment” s synonyms of “suffering”™). Physical distress or
discomfort that is merely transitory and that does not persist over time does not constitute

'physncal suffering” within lhe mean!n,g of the statute. Furthermore, in our 2004 Legal
Optrion, we d that “sevese physical suffering” for purposes of sections 2340-
23404 requires "2 condition of some ded duration or as well as intensity” and
“is reserved for physical distress that is ‘severe’ :maldalns its intensity and duration or
“persistence, rather than merely mild or transitory.” I, at 12:

We therefore believe that “severe physical suffering” under the stafy astateor
* condition of physical distress, misery, affliction, or torment, usually involving physical pain, that
is both extreme In Intensity and significantly protricted in duration or persistent over time.
Accordingly, judging whether a particulr slate or condition may amount to “severe physical
suifering” requires a weighing of both its intensity and its duration. The more painful or intense
is the physical distress invalved—i.¢., the closer it spproaches the level of severe physical pain
ibed by the statute—the loss significant would be the element of duration or
. pcmstmcc aver time. On the other hand, depending on the circumstances, @ level of physical -

® This i forced by th of cencem at the time the Senate gave its sdvice and
conssnt to the CAT sbout thie potential for vagoeness in Iackafing the concept of mental pain or sulfecing asa
glement in any rinsinal peobdbitica on tgrhure, See, €5 Ommﬂan.ﬂgu!numm Hearing Before
the Senate Comm. On Foreiga Reletionz, 1015t Corig. 3, 10 (1590) (prepared staiEment of Abezham Sofier, Legal
* Adviser, Departmeat of State: “The Comvention's wording ... . is not in-all respects as precise as we believe
[Hecause [the C 7 of crimi 'ucna]nnsmduurdomumhw we
st pay paricular attention 1o 1 i fits standard
hywhld\lhc&nmﬁﬂnmlibeapplmulmuew.&hw Mcwﬁam&'ﬁnﬂpﬂpﬁﬂ?m
RS v dEn O R Wm"}.ﬁ AT56] MIWH g o Mk Richand: “The bsic
problem with the Torture Conveal defiitlon of torture,
Wl&umlmknpﬂmummm&mﬂlﬂdthm ma:nuuordwsuw
makes if very doublful that the United Slates can, consistent with Constitutional dus process constrainds, Tulfill its
obligation under the Covenlion (o adequately engrall the definition of terture into the domestie criminal law of the
Unihd States.™); id. at 17 (prepared statement of Mark Richard: “Accondingly, the Torure Convention's

vages
meptal sulfering sspict of be resolved by reference to established principies
of i law. In an effort to overcome e e ‘of vagueness in Anticle [ of the Convention,
We have proposed an h dedines severe mental pain constituting torture with sufficien specificily

to. .. meet Constitutional dus wmmumm‘_!
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distress or discomfort that is lacking in extreme intensity may not constitute “severe physical
suffiering” regardless of its duration—i.e., even if it lasts for a very long period of time, In
defining conduct proscribed by sections 2340-23404, Congress estzblished 2 high bar. ‘The
ultimate question is whether the conduct “is sufficiently extrems and outrageous to wamant the
universal condemnation that the term “torture’ both connotes and invokes.". See Price v. Socialtst
People's Libyan Arab Jamahiriya, 294 F.3d at 92 (interpreting the TVPAY), of Mehinovicv.
Vuckovie, 198 F. Supp. 2d at 1332-40, 134546 (standard met under the TVPA by a course of
conduct that included severe beatings to the genitals, head, and other parts of the body with metal
pipes and various other items; removal of teeth with pliers; kicking in the face and ribs; breaking
of bones and ribs and dislocation of fingers; cutting a figure into the victim's forehéad; hanging

‘the victim and beating him; extreme limitations of food and water; and subjection to games of

“Russian roulette™).
(3) The mu.xm'ng of “severe mental pain or mﬁnné. "
Section 2340 defines “severe mental pain or suffering” to mean:

the prolonged mental harm caused by or resulting from—

(A) the intentional infliction or tF d infliction of severe
physical pnm or wﬂfmns,

adm[nlslruhow or apphemon. of'mmd-:!wmg substances or other
lculated to disrupt p dly the senses or the

pcrwnahty,

(C) the threat of imminent death; or

(D) the threat that another person will imminently be subjected to
death, severe physical pain or suffering, or the administration or
spplication of mind-altering subst orother proced !
to disrupt profoundly the senses or persanality[. ]

18 US.C. §2340(2). Torture is defined under the statute to include an act specifically intended
to inflict severe mental pain or suffering. See id. § 2340(1).

with reepwto this definition is whether the statvtory -

list uf!he four “pmﬁmu aots” in section 2340(2]{;\){0} is exclusive. We have concluded that
Com nided the |ist of predicate acts o be ive—that is, to satisfy the definition of

“severe mental pain or suﬁ't-.mls” under the statute, the prolonged mental harm must be caused
by acts falling within one of the four statutory categories of predicate acts. 2004 Legal

pimom et 13 Weremched thisootclosfumtesed o theclear-tanguage- of the-statute - —

which provides a detailed definition that includes four categories of predicate acts ymneci bythe
disjunctive and does not contain a catchali pmvlsiun or any mrlanguagu suggesting that
additional acts might qualify (for exampl such as “including” or “such acts as"). fd®

% Those four categoris o predicats ses “ae menbers ofu ‘ssociaod group o seres, ustflag e
inference that items pot mentioned were excluded by deliberate choice, not inadvertence.” Barhart v. Peobody
Coal Co., 537U, 149, 168 (2003) (quoting United Siates v, Vona, 535 1.8, 55, £5 (2002)). See alto, o3,

op s AN 0 <Gr
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Congress plainly considered very specific predicate aots, and this definition tracks the quau‘f
undecstanding concerning mental pain or suffering on which its advice and consent to ratification
of the CAT was conditioned. The Jusion that the list of predi ots I exclusive is
consistent with bath the text of the Senate's understending, and with the fact that the ks
-undesstanding was required out of concern that the CAT's definiticn of torture would aot
otherwise meet the constitutional requirsment for clarity in defining cimes. See 2004 Legal
Standards Opinion 8t 13. Adopting an interpretation of the statute that expands the list of
predicate aots for “severs mental pain or ing" would tute an impermissibl it
of the statute and would introduce the very imprecision that prompted the Senate to require this
understanding as 2 condition of its advice and cansent to ratification of the CAT'

i Another question is whether the requirement of “prolonged meatal harm" caused by or
resulting from one of the enumerated predicate acts is a separste requirement, or whether such
“prolonged mental harm™ is to'be presumed any time one of the predicate nets ocours, Although
it is possible to read the statute’s referénce 10 “the prolonged mental harm caused by or resulting
from®” the predicate acts as creating a statutory presumption that each of the predicate acts will
always cause projonged mental harm, we concluded in our 2004 Legal Standards Opfnton that
that was not Congress's intent, since the statutory definition of “severe meatal pain or suffering”
was meant {o track the understanding that the Senate required as & condition to its advice and
consent to ratification of the CAT.

in order to constitute torture, an act must be specifically intended to inflict severe
- physical or mental pain or suffering and that meatal pain or suffering refers to
prolonged mental harm caused by or resulting from (1) the intentional infliction or
threatened infliction of severe physical pain-or suffering; (2) the administration or
pplication, orth 1 administration or application, of mind altering

b or other proced lculated to disrupt profoundly the senses or the
personality; (3) the threst of imminent death; or (4) the threat thet ancther person
will imminently be subjected to death, severe physical pain or suffering, or the
administration or application of mind altering substances or other procedures
calculated to disrupt profoundly the senses or personality. ) -

5. %__Eg.p No. 101-30 2t 36, As we previously stated, “[wle do not believe that simply by

addiiig the word *the’ Before ‘prolonged harin,' Confiress intended & iaterial change in the

definition of mental pain or suffering as articulated in the Senate's understanding to the CAT."
e Ol

AL oo d

2004 %ml Standar Jpinion-at 13 u‘.i' [ Fiariurs. Eiirmli!.l from
article 1 of the [CAT]. The definition for *severe mental pain and suffering’ incorporates the
[ebove mentioned] understanding.™ - 8. Rep, Mo. 103-107, o1 58-59(1993} (emphasis.added).
This undetstanding, embodied in the statute, defines the obligation undertaken by the United
States, Given this understanding, the legislative history, and the fact that section 2340(2) defines
“severe mental pain or suffering” carcfully in language very similar to the understanding, we
believe that Congress did not intend 1o create a presumption that any time one of the predicate

Lecitherman v, Tarrant County Narcolics Intellipence & Coordination Ulnir, 507 U5, 163, 168 (1953); 2A Norman
-}, Singer, Statutes and Statitary Construction § 47.23 (6thed. 2000), Nor do we 522 any "contrary indications” hat
would rebut this inference. Vom, S35 U8, at65,

e sy A v
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acts oocurs, prolonged mental harm is automatically deemed to result. See 2004 Legui' Standards
Q)I'J'Ilcmalli 14. At the same time, it is Goneeivable that the of one of the predi

acts alone could, depending on the ci of a particul c.m.gmmtomw’ermof
intent to emapmlonsed mental harm, as required bytbe stmmc.

Tuming to the question of what oonmmhes“pm!onged mental karm caused by or
resulting ﬂcm a predicate act, wo have concluded that Congress intended this phrase to require
mental “harm” that has some lasting duration. /d. et 14, There is little g:l:tn:e to.draw upon in

':merprchng the phrase"pmlnn.ged mental harm, which does not appear in the relevant medicel

literature, , our istent with the ordinary meaning of the
statutory terms. First, the use of the word “hnrm '—as oppased to simply repeating “pain or
suffering”—suggests some mental damage or injury. Ordinary dictionary definitions of “harm,”

* such as “physical or mental damage: infury,” Webster's Third New International Dictionary at
1034 (emphasis added), or “[p]hysical or psychological infury or damage,” American Heritage

Dictionary of the English Language a1 825 (ampham tdded), support this interpretation,
Second, 10 “prolong” means to “lengthen in time,"” “extend in duration,” or “draw out,”
Webster's Third New International Dictionary at 1815, further suggesting that to be “prolanged,”

‘the mental damage must extend for some period of time. - This damage need not be permanent,

but it must be intonded to continue for & “prolonged” period of time.” Moreover, under section
2340(2), the “prolonged mental harm” mast be “caused by” or “resulting from” one of the
enumerated predicate acts. As we polnted out in 2004 Legal Standards Opinion, this canclusion
is not meant to suggest that, if'the predicate act of acts continue for an extended period,

“prolonged mental harm™ cannot ocour until afler they are completed. Jd ot 14-15 n.26 E-uiy
ooclrTences ar the predicate act could cause mental harm that could cantinue—and become

g the ded period the predicate acls conti to occur. See, e.g, Sackie v.

A:ﬁcrofl' 270 F Supp 24 596, 601-02 (E.D. Pa. 2003) (finding that p:edloal.c acts had continued
over a three-to-four-year period and concluding that “profonged mental harm” had occurred
during that time). %

Although there are few judicial opinions discussing the question of “prolonged mentel
harm,” those cases that have addressed the issue are consistent with our view. For example, in
the TVPA case.of Mehincvic v. Puckovic, the district court explained that:

M.hwshm dnmmggmmmu mummwmms, development ohmwuidlmicr—
such.as post-t ald constitute
See ican Pychistric Amcwm D:agumrc and Seafisical Manual of Mentat Disarders 363-76, 46368 (41h
e CDSMIV-TRI). See alsa, :g,ﬁlmd,(ms Specil Rappartesr on Torture and Otier Cruel, Inhuran
ar D«yadrng mamnm Punmef U_H Doz usmn am DDN} ("memmlonmm diagnosis of
pevehizt mong Lorture xxid [o b rafic siress disoeder.™); see afso Mefin Basogly
tllL anmn ma'MM-fm‘ Hul\'l\' )U!za!m* Dverview, lnEIm Gdnu'dal, ods., The Mental Healih
sequences of Toriure 48-49 (2001) (referring to findings of higher rates of post-traumatic stress dispeder in

iﬁaiafmmlmwmwﬂmmm,pmrwm o Terare: Af Erpiricat Study of
Tartured and Non-Tortured Mon-Politiec] Pritoners, in Metin Bxsagly ed., Torture and Jis Consequences: Corrent
Treatment Approcehes 7 (1992) (referring o findings of post-iraumatic stress disarder in torfure survivors). OMS
has advised thal—alihough the sbilly to predict is imperfoct—dhey would ohject 1o the iniial or continued us: of

any \echnique if heir psychological asssssment of the detzines :uwsld:hmeuumwhchmqueady-tmlﬂl
in FISD, chronic depression, or olher condition that could eonstinute prolanged menlal harmm

v0n secke 50
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Iofandant] also caused or participated fn the pleintiffs’ mental torture.
Maatal torture consists of “prolonged mental harm caused by of resulting from:
the intentional infliction or t 4 infliction of severe physical pain or
suffering; . . . the threat of imminent death ... M As set out above, plalntiffs
noted in their testimany that they feared that they would be killed by [the
defendant) during the beatings he inflicted or during games of "Russian rouletie.”
Each plaintiff continues to suffer long-term psyechiological harm as a result of the
ordeals they suffered at the hands of defendant and others.

198 F. Supp. 24 &t 1346 (emphasis added; first ellipsis in erigioal). In reaching its conclusion,
the court noted that each of the plaintiffs were continuing to suffer serious mental harm even ten
years after the events in question. See i at 133440, In each case, these mental sffects were
‘continuing years after the infliction of the predicats acts. Sec also Sackie v. Asheroft, 270

F. Supp. 2d at 597-98, 601-02 (victim was kidnapped and “forcibly recruited” as 2 child soldier
st the age of 14, and, over.a period of three 1o four years, was repeatedly, forced to take narcotics
and threatensd with imminent death, all of which produced “prolonged mental harm” during that
time). Conversely, in Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F..Supp. 2d 1285
(8.D. Fia. 2003), the court rejected 2 claim under the TVPA brought by individuals who had
been held at gunpol nigh peatedly it d with death, While recognizing that
the plaintiffs had expericuced an “ordeal,” the court concluded that they had feiled to show that
their experience caused lasting damage, noting that “there is simply 1o allegation that Plaintffs
have suffered any prolonged mental harm or physical injury as a result of their alleged
intimidation.” Id. at 1294-95,

(4) The meaning of “specifically infended. "

Ttis well recognized that the term “specific intent” has no clear, setiled definition, and
that the courts do not use it consistently. See 1 Wayne R LaFave, Substantive Crimial Law
§ 5.2(¢), 2t 355 & 0.79 (2d ed. 2002), “Specific intent” is most commonly understood, however,
g designate & special mextal element which is required sbove and beyond any mental state
required with respect to the aclus reus of the crime.” Id, at 354; see alsa Carter v. Unired Siates,

.530 11.8. 255, 268 (2000) (explaining that gencral intent, as opposed to specific intent, requires

“that the defendant p Aedge [only] with respect ta the actus reus of the crime”).
Somgsnses suggest that only 2 ‘ious desire to produce the proscrib 4 result constitut
specific intent; others suggest that dven redsonable foreseeability miby suffice. In United States
v. Batley, 444 U.S, 394 (1980), for examiple, the Court suggested that, &t least “[i}n a genienl

“T_Wmmmmmemmmmwuimlumm_ e

The Count compared the common lavw's mens rea conoepts of sperific intent and general intent to
i ModE| PaGa Cote's preny rea worcepts ofasting purposefully-and-acting knowingly. See i
at 404-05, “[A] person who causes & particular result is said o act purpasefully,” wrote the
Court, “if *he consciously desires that result, whatever the likelibood of that resull happening
from his conduct.™ Id at 404 (internal quolation marks omitted). A person “is said to abt
knowingly,” in contrast, “ifhe is aware ‘that that result is practically.certain to follow from bis
conduct, whatever his desire may be s to that result ™ Jel (intermal quotation marks omitted).
The Court then stated: “In & general sense, ‘purpose’ corresponds loosely with the common-law
concept of specific intent, while “knowledge’ cqrresponds loasely with the concept of genecel

s e R O34
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intent.” Id at 405. In contrast, cases such as United Stares v. Neinwender, 590 F.24 1269 (4th
Clr. 1979), suggest that to prove specific inteat it is enough that the defendant simply have
“knowledge or-notice” that his act “would have likely resulted in the proseribed outcome. Jd. at
1273. "Motice,” the court held, “is provided by the able foreseeability of the natural 2nd
probable consequences of one's acts.” Jd .

As in 2004 Legal Standards Opinian, we will not sttempt to ascertaln the precise
meaning of “specific intent” in sections 2340-2340A. See icl at 16-17. Itis clesr, however, that
the necessary specific intent would be present if an individual performed an act and “consciously
desire{d]" that act to inflict severe physicat or mental pain or suffering. | LaFave, Substanive
Criminal Law § 5.2(a), at 341, Conversely, if an individual acted in good faith, and.only afier

ble investigati blishing that his conduct would not be expected to inflict severe

-+ physical or ments! pain or suffering, he would not Have the specific intent necassary to violste
- gections 2340-2340A. Such an individual could be said neither consciously to desire the

proscribed result, see, 2., Bailey, 444 U.S. at 405, nor to have “knowledge or notice” that his
et “would Iiker)r_lmve resulted in” the proseribed outcome, Neimwender, 550 F.2d at 1273,

As we did in 2004 Legal Standards Opinion, we stress two additional points reparding
spekific intent; First, specific intent is distinguished from motive, A good motive, such as to
protect national security, does not excuse conduct that is specifically intended to inflict severe
physical or mental pain or suffering, ns proscribed by the statute. Second, specific intént to take
& given actian can be found even ifthe actor would take the action only upon certain conditions.

Cf. eg., Hollaway v. United States, 526 U.S. 1, 11 (1999) (“[A] defendant may nof negate 2

proseribed intent by requiring the vietinyto comply with s coodition the defendant bas no right to
impose.™), See also id, at 10-11 & nn. 9-12; Model Penal Code § 2.02(6). Thus, for example,
the fact that & vietim might have avoided being tortured by cooperating with the perpelrator
would not render permissible the resort to conduct that would otherwise constitute tartiure under
the statute. 2004 Legal Standards Opinian at 17.2

i1 8

In the discussion that follows, we will address each of the specific interrogation

“ tectiniques you have described, Subject to the und i and

diséussed herein, including ongoing medical and psychologics] monitoring and team intervention
a5 ¥, we conclude that the authorized use of each of these techniques, considered
individually, would not violate the prohibition that Congress has adopted in sections 2340-
23404, This conclusion is straightforward with respect to all but twg of the techniques. Uss of

sleep deprivation as an enh mue and use of the board, however, involve more
bstantial questions, with the board presenting the most substantial question. Although we
that theuseof these it AW thenramdsobject tothetintat

you have described—would not violate the statite, the issues raised by these two techriques
counse] great caution o thelr use; el odling bt erefnl wdberene t the limitations and -

* The Criminal Division of the Depastement of Justics has reviewed this memoandum and is satisfied that
cur gencral interpretation of the logal standards under sections 2340-23404 is consistent with its concumrence In the
2004 Legal Standards Opinion,

top seci AN opcsov
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restrictions you have described and also close and continuing medical and psychologics!
monitoring. '

Before addressing the application of sections 2340-2340A to the specific techniques in
question, we noté certein overall features of the CIA's approach that ere significant to our
conclusions, Interrogators are trained and certified ja'a course that you have informed us
currently lasts epproximately four weeks. Interogators (and other persaninel deployed as part of
this program) are required Lo review and acknowledge the epplicable i fon guideli
See Confl Guidelines st 2; ion Guidelines at 2 {“The Dicector, DCI

Counterterrorist Center shall ensure that all pessonnel errogation of
persons detzined pursuant to the authorities set forth i
have been appropriately screened (from the medical, psychological and security standpoinis),

have reviewed thess Guidelines, have received appropriate training in their implementation, and
have completed the attached Acknowledgement.”). We essume that ol interrogators are
d ly trained, that they und d the design and purpose of the interTogation techniques,

amii.lmthcywili apply the techniques in dance with their authorized and intended use,
In addition, the involvement of medical and psychological p 1 in the adap
pplication of the established' hniques is p larly ny fior purposes of
our analysis® Medical personnel have béen involved in imposing limitati on—and requiring

changes 10—certain p s Tarly the use of the board ¥ We have had extensive

B Asnoted above, cach of these msmmm&wqtm@wmmu s‘;‘yimﬁ«:n

“modifications) from SERE training. yous VArous ¥
\raining, you have leamed facts relating 1o experiene with them, which you have reporled 10 us. Again, fully
i ¥ the limitations of i Tave been used

reliance on this exp yora ave advised us that these techniques

I EEVELS

e he

SERE schaol advised that during s three and a half years in tha! position, he traine siudeats, caly two of

-whom dropped out following use of the lechniques. Although on i > postponed the
Inder of the tralning and ceceved prychological ing, we understand were e 12

finish the program witheut any indication of subsequent mental heallh effects, hay had oves

ten years experience with SERE irining, told you that he was no aware of any completed s -

-pmsnmnd!erin;uunwmklbeuuhmw:hheﬁﬂﬁnlompmnmﬂdnﬂmmlk
i wha had an adverse mental healih reaction O Jased two howrs and ot
dent and with mo further symiptoms reported). [naddition,
mmmmwimmdmmmmmmmmmmu y
prwﬁmm:nlmu‘l:edMmymmdhmntwmmml'mm\wnwmmdmm&m
R TR TRy IE e e T e i 815 studealrin-Air Foree SERE-nining-from—————
I99‘1duwg{aml.uwﬂ.ﬂ%wuwlhﬂrmmepwhfpﬂdnhgiﬂlmm(:pdﬁa]&,myl
4:3% had with i individuals wifh suchcontaclin fat withdrew

from the program), We understand that gy xpresied on
debriefl 4 other fon—ihal uﬂn]ngdhnﬂ“myhng-tmmdmlowlhnmud
thast if there are any long-lem pmhduﬁmlcﬁﬁsofdwmhﬁuatal.ﬂnﬁmmm;mwmr

e note that this irvelvement of medical persoanel in designing safegeards for, and in moritoring

ion of, the procedures is  si; diffe from earlier uses of the techniques catalogued inthe

Inspector General's Report. See [G Report at 21 p26 ("OMS was neither consulted nor invelved in he itz
analysis of the risk and benefits of [enhanced istemogation teclinigues), nar pravided with the OTS report cited in
the OLC opinion [the Interrogation Memarandum]."). Since that ime, based on comments from. OMS, additional
constraints have been imposed on use of the techniques.

o, orio v R o 7
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meetlnm with the medical personne] involved in monitoring the use of these techniques. Itis
clear that they have carefully worked to easure that the techniques do not result in severe
physical or mental pain or suffering to the detainees.”” Modical and psychological personnc!
evaluate cach detaines before the use ofﬁm!w&mquos on the detaines is nppmved ‘and they
oommuetommuwewhde:mee his gation and deteat
medical personnel are physically present through lication of the watert .(l.ndpreml
or otherwise obseryving the use of all tmlmques that involve phynul contact, 45 discussed more

‘fully above), and they carefully monitor detainees who are g sleep deprivation or

dietary manipulation, In addition, they regularly assess both the medical Titecature and the
experience with detainees OMS has specifically declared that “[m)edical officers must remain
‘cognizant at all times of their obligation to prevent *severe physical'or mental pain or suffering ™
OMS Guidelines at 10, In fact, we understand that medical and psychological pecsonnel have

di inued the use of techniques &5 to a particular detaines when they believed he might suffer

- -mch pain or suffering, and in certein instances, OMS medical pérsannel have not tleared certain

any—techniques besed on the initial medical and psychological
assessments, l‘hey have also tmpnsed edditional restrictions on the use of techniques (such as

- the waterboard) in order to protect the safety of detsinses, thus reducing Further the risk of severe

We assume that all ir d thei role and auth
and will cooperate w_h{JMS in the exercise of thess duties

pain or suffering, You have |u1bm1ed us t.hu they will continue to have this role and authority.
of OMS

. Finally, in sharp contrast to those practices universally condemned as torture over the
centuries, the techniques we consider here have been carefully evaluated to avoid causing severe

. pain or suffering 10 the detainees. As OMS has deseribed these techmiques s a group:

In all instances the general goal of these techniques is a psychological impact, and
not some physical eﬂw with a specific goal of “dislocetfing] [the demnm 5]
Ih: Tie believes ho will receive. . . . The more
phys:ca] l;chmquos ma‘ehvwed in a manner carefully limited to a\-uad serious
Jpain. The slaps, for example, are designed “to induce shock, surprise, and/or
humiliation" and “not to inflict physical pain that is severe or lasting"

Id st 89,

vl e are mindfubiha, Nstarically, medical parsonnel b imes beon used bo ¢ahance, not preveat,
oy keeping im alive and conscigus 5o as 10 extend his suffering. 1tis absoluely

. lorture—for example,
tbm.lsm hauimmedw-ﬂu wnmdaﬁngs with OS5 pﬂ'mndmwuﬂlwd ﬂsstlh:hwh'mnl

of OMSisintended 1
Guldeltnes mhm%umﬂb& for assessing and monitoring the mm«ntmm i\bjcﬂlo
“enhanced” interrogation fechniquss, and.fo Autharized

wu!dmbeurpundmmu S1i00s OF permaneat harm.” OMS Guidelines at § (footnote omitted).

* Taassistin with the delainees, we i that there is regular repodting on
mad»ulmlmdwwmmmduunﬂMWmmmMWthwmﬂ
with b tboard. See OMS Gutdelines a1 6-7, 16,

20
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With this background, we turn to the applicati oFsectlons 2340-2340A 1o each ofthe
specific interrogation techniques.
. Dietary manipulation. Based on expeti it is evident that this techaique is not

expected to cause any physical pain, let alone pain that is extreme in intensity. “The detaines is
carefully monitored to ensure that he does not suffer scute weight loss or any dehydration.
Further, there is nothing in the experience of caloric intake at this level that could be expected ta
canse physical pain. Although we do not equate 2 person who voluntarily enters & weight-loss

. program with a detginee subjected to dietary manipulation as an interrogation technique, we
believe that it is relevant that severe] commercial weight-loss programs available inthe United
‘States involve similar or even greater reductions in caloric inteke. Nor could this technique
‘ceasonsbly be thought to induce “severe physical suffering.” Although dietary manipulation may
cause some degree of hunger, such an expesience iz far from extreme hunger (let elone
starvation) and cannot be expected to amount 1o “severe physical suffering” under the statule.
The caloric levels are set based on the defsines’s weight, so as to ensure that the detainee does -
not experience extreme hunger. As noted, many people p: icipate in weight-loss programs that
involve similar or more stringent caloric limitations, and, while such participation cannat be
equated with the use of dietary manipulstion s an i i hnigus, we believe thatthe
existence of such programs is relevant to whether dietary manipulation would cause “severe .
physloal suffering” within the meaning of sections 2340-2340A. Because there is no prospect
that the technique would cause severe physical pain or suffering, we canclude that the authorized
wse of this technique by an adequately trained interrogator could not reasonabl be considered
specifically intended to do so.

This technique presents no issue of “severe mental pain of suffering” within the meaning
of sections 2340-2340A, because the use of this technigue would involve no qualifying predicate
act. The technique does not, for example, involve “the intentions] infliction or th d
infliction of severe physical pain or suffering,” 18 US.C. § 2340(ZHA), or the “spplisation
...of . .. procedures caloulated to disrupt profound] the senses or the personality,” id.

§ 2340(2)B). Mareoves, there is no basts to believe that dietary manipulation could cause
“prolonged mental harm.” Therefore, we conclude that the suthorized use of this techiniqus by
dequately trained i gatar could not bly be consid 4 specifically intended 1o

2. Nudiy. We understand that nudity i used 25 2 'technique to creale psychological
fort-netto-inflict-any-physicel pain-or i i ing th
use of this technique, detainees are kept in locations with ambient temp that ensure there
- isna-threat to their-health. swdﬁcallyrﬂﬁs,twhniwnukdmh;.mnylny&d.ﬁ.mp_qﬁf_'iﬁ?
below 68°F (and is unlikely to be employed below T5°F). Bven if this technigue involves some
physical discomfort, it cannot be said to cause “suffesing” (as we have explained the term

31 \n Jrefand v, United Kingdom, 25 B, Ct. LR (ser, A) (1978), the European Court of Homan Rights
:uuulud.edby:wtenll!dﬂusmﬂmﬁ&mhmﬂmﬁmammn{eﬂmuﬂdmﬁdm
amaun to orture,” 15 defined in the Eurcpean Comvention on Human Rights. The red ced dict sisted of
m‘mﬂ"n(bm!m:mn[mmmmwm,mmuumwtmh The
duration of the reduced diel in that case is nol clear.
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zhove), let alone “severe physical pain or suffering,” and we therefore conclude thatits
authorized iise by an adequately trained interrogator could not bly be considered

specifically intended to do so. Alliough some delainees might be humilisted by this technique,
espesially given possible cultural sensitivities.and the possibility of being seen by female

" officers, it cannot constitute “severe mental pain o suffering” under the statute because it does

not involve any of the predicate acts specified by Congress, .

3. Attention grasp. The attention grasp involves no physical psin or suffering for the

detainiee and does not Involve any predicate act for purposes of severe mental pain or suffering

under the statute. Accordingly, because this technique cannot be expected to cause severe
physical or mentsl pain or suffering, we conclude that its authori d use by an adequately trainad
i gator could not bly be considered specifically intended to do so.

4, Walling. Although the walling technique involves the use of considerable force to

. push the detainee against the wall and may involve & lacge number of repetitions in cartain cases,

we understend that the false wall that isused is flexible and that this technique is not designed to,
and does not, causs severe physical pain to the detsinee. We understand that there mey be some
pain or irritation associated with the collar, which is used to help avoid injury such as whiplash
ta the detainse, bt that any physical pain associated with the use of the callar would not
approach thie level of inteasity needed to constitute severs physical pain, Similarly, we do not
beliove that the physical distress cavsed by this technique or the duration of its use, even with
multiple repetitions, could amount to severe physical suffering within the meaning of sections
2340-2340A. We understand that medical and psychological personnal are preseat or.observing
during these of this technique (gs with all techniques involving physice] contact with 2
detaines), and that any member of the team or the medical staff may intercede to stop the use of
the technique if it is being used improperdy or if it appears that it may cause injury tothe
detaines. We also do not believe that the use of this technique would involve a threat of

" infliction of severe physical pain or suffering or other predicate st for purposes of severe meatal

pein or suffering under the stetute. Rather, this technigue is designed to shock the détainee and
disrupt his expectations that he will not be treated forcefully and to wear down his resistance to
interrogation. Based on thesé understandi lude that the authorized use of this

hnique by édequately trained interrc could ot bly be considered specifically
intcnded'to cause sovere physical or mentsl pain or suffering in violation of sections 2340-
2340A7

5. Facial hold. Like the atiention grasp, this technique involves no physical pein of
sufForimg-and does notinvolve any predicate.act for purposes of severe mental pain or suffering.
Accordingly, we conclude that its autl i use by adequately trained interrogators could not

* In interrogation AMemorandi, wo did not describe the mectnﬂqmuhvdvlngmwﬂh
P tre-applicd:-Gur pect-towalling fmik is
peci based on the ing that the repetitive use of walling is intended caly W increase (be dras and
shoek of the techaiqus, to wear down the detzines's esistance, and to istupt expectations that he will nat b treated
with fiore, and thal such use is no intended to, and does il in facl, cause severe pliysical pain to the detsinee.
Lhm,mﬁrhlpodﬁui_lymihnﬂr.nsceiwaltin;niuhnnypuiil‘lhmlswindiwimumm
e of e technique is or may be causing severe physhcal pain to 2 detines.
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reasonably be considered specifically intended to cause severe physical or mental pain or
suffering.

6. Facial slap o insult slap. Although this technique involves a degree of physical pain,
the pain associsted with & elap to the face, s you have described it to us, could not be expected
to constitute severe physical pain. We understand that the purpose of this technique is 10 cause
shock, surprise, or humiliation, not to iaflict physical pain that is severe or lasting; we assume’ it
will be used accordingly. Similarly, the physical duslms that may be caused by an ebrupt slapto
the face, even if repeated several times, would not n ded state or condition of
physical suffering and also would not likely involve the leve! of intensity required for severe
physical suffering under the statate. Finally, & Bu:ul :I:p wwld not involve a pwilme act for
purpomnfmmunmlpun or suffering. Th horized use of this teshnique by

d ely trained i s could not bly & idered specificelly intended to

cause severe physical or mental pain or suffering in violation of sections 2340-23404.7

7. dbdominal sfap, Although the shdominal slap technique might involve some minac
physical pain, it cannot, as you have described it to us, be said to involve even moderate, let
alone severe, physical p:un or suffering. Agein, because Ilwtechmque cannot beexpeﬂud o

- cause severe physical pain or suflering, de that its suthorized use by an
trained i

could not bly be considered specifically intended to do so. " Nor could
it bel considered specifically intended to cause severe mental pain or suffering within the

. meaning of sections 2340-23404, as none of the statutoty predicate acts would be present.

8. Cramped confinement. This technique does not involve 2oy significant physical pain
or suffering. It also does not involve & predicate act for purposes of severe mental pain or
suffering. Specifically, we do not believe that placing & ds.urm in ada:k, r.rampzd space | forthn

limited period of time involved here could bly be ap
disrupt profouadly the senses so a3 to cause prolonged mental harm. Accordingly, we o
that its authorized use by adequately trained § gelors could not bly be considered

specifically intended to cause severe physical or mental pain or suffering in violation of sections

9. Wall standing. The wall standing technique, as you have described it, would not
InveTREgEvEre physicab pain withirr tie meafiing of the statute. Tt also-cannot be expected to
cause severe physical suffering. Even |f the physical discomfort of muscle fatigue associated
withwall standing might be w11 i that the duration of the technique isself-

limited by the individual detainee’s ability to sustain the position; thus, the short duration of the

. discomfort means.that this Seshique would ok be expectes 0 cause, and could not reasonsbly.

be considered apmﬁn!ty intended to cause, severe physical suffering. Our advice elso assumes
that the detzinee’s position is not designed fo produce severe pain that might result from
contortions or twisting of the body, but only temporary muscle fatigue. Nor does wall standing

" Ous aivice sbavt bcthdwﬁul(ﬂapaﬂﬁl}w:bdﬂulr—llwlsmrsﬁﬁ! the intamogators will apply
U designed and will not stri) o:repdlnnnmxumﬂm
nﬂﬂlmmmmmphmnlpm
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¢ involve any predicate act for purpasés of severe mental pain or suffering. Accordingly, we
that the ique by ad ly trained interrogators could not

Iud horized use of this techniqy
reasonably be considered specifically intended to cause severe physical or mental pain oc
- suffering in violation of the statute,

10. Stress positions. For the same reasons that the use of wall standing would not violate
the statute, we conclude that the authorized use of stress positions such as those deseribed in
Interrogation Me dum, if employed by adequately trained interrogstors, could not
reasonably be considered specifically intended to cause severe physical or mental pain or
suffering in violation of sections 2340-2340A. As with wall standing, we understand that the

duration of the technique is self-limited by the individual detaine’s ability to sustain the
position; thus, the short duration of the discomfort means that this technique would not be
expocted to cause, and could not bly be idered specifically intended to cause, severe

physical suffering: Qur edvics also assumes that stress poaiﬁnns are not designed to produce
severe pain that might result from contortions or twisting of the body, but only temporary musclé
fatigue,® .

1. Warter dousing, As you have described it 1o us, water dousing involves dousing the
detainee with water from a conteiner or & hose without a noszle, and is intended to wear him
down both physically and psychol y. You have inf us that the water might be as
cold as 41°F, though you have further advised us that the water generally is not refrigerated and
therefore is unlikely to be less than SO°F. (Nevertheless, for purposes of our analysis, we will
assume that water as cold as 41°F might beused) OMS has advised that, based on the extensive
experience in SERE training, the medical literature, and the experienice with detainees to date,
water dousing as authorized is not designed or expested to cause significant physical pain, and
certainly not severe physical pain. Although we und i that prolonged inmersion in very
celd water may be physically painfil, as noted above, this interrogation technigque does not
inivolve immersion and & substantlal macgin of safety is built into the time limitation on the use
of the CIA's water dousing technique—use of the techinique with water of a given temperature
must be limited to no more than two-thirds of the fime in-which hypothermia could be expected

o occur from fofal immersian in water of the seme temperature.” While being cold can involve
physical discomfort, OMS also advises that in their professional judgment any resulting
discomfort Is not expested ta be intense, and the duration is limited by specific times tied to

* A stress position that invalves such conlortion o twsting, as well as anc beld foc 50 long that jt could
nat begead Tly at producing temparary naussle fatige, mightralss more substantizl questions under the sarute,
. Army Field Marwal 34-52: Inseil I 1-8 (1952) (indicating that “{forcing an individul 1o

stand, sit, or kneel i abnormal positions for prolange: of llme” may constitute “orture” within the nueand

5 : : prolongsd periods may paning
fmay be iﬂﬂid.bd_m_l prisoners of war,” but rot addressing 18 U1.8.C. §§ 2340-23404); United Nadons General

= ee.Craied, Inhuman.orDegrading nLor- -
Hinishment, U.H. Doc. A/SI150 216 (Sept. 1, 2004) (uggesting that “balding delainces in painful eadlor stressful
pesitions” might in certain ¢l be clt ey

)

"' Moreover, even In the extremely urlikely eveat that ja get in, ender the in
which this techinique is used—including clase medical ion and, if becsssary, medical
unﬁemummdeumwﬁdhwﬂdummﬂrnmpwx.
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water temp Any discomfort caused by this technique, therefore, would not qualify 2s
“severe physical suffering” within the meaning of sections 2340-2340A. Consequently, given
{that there is no expectation that he technique will cause severe physical pain or sulfering when

.propa‘l)fused we conclude that the autt d use of this technique by an adequately trained

gater could not bly be considered specifically intended to cause these results.

With respect to mental pain or suffering, as you have described the procedure, we do not
believe that any of the four statutory predicate ects necessary for a possible finding of severe
mental pain or suffering under the statule would be present, Nothing, for example, leads usto
believe that the detaines would und d the p o itute a threat of i
death, especially given that care is taken o ensure that no Water will get into the detainee’s
‘mouth or nose, Nor would & detainec reasonably understand the prospect of being doused with
caold water as the threateaed infliction of severe pain. ‘Furthermore, ¢ven were we to conclude
that there could be a qualifying predicate act, nothing suggests that the detaines would be
“expected to suffer any prolonged mental harm as a result of the procedure. OMS advises that
there has bew no nvtdencoufw:h harm in the SERE training, which utilizes s much more
extreme fon. The pressnce of psychologists who monitor the

detainee’s meatal condition 1 mkgs such I-a.nm even more unlikely. Consequently, we conclude

that the authorized use of the technique by ad ly traingd i gators could not bl
be considered speaf:caliy intended to cavse severe m:nul pam or suffering within the meaning
of the statute,

The flicking technique, which is subject to the same temperature limitations as water "
dousing but muld.imalve substantislly less water, a fortiori would not violate the statute.

2. Steep deprivation. In the A ; tuded that slesp
depnva.lmn did not vielate sections 2340-2340A. See id. ot 10, 14- 15 ‘This question warrants
further analysis for two reasons. First, we did not consider the potential for physical pain or
suffering resulting from the shackling used to keep detainess aweke or any impast from the
diapering of the detainee. Second, we did not eddress the possibility of severe physical suffering
that does not invelve severe physical pain.

Under the limitations adopted by the CIA, slesp depnval.on may not exceed 180 hours, =
Which we understand is approximately two-thirds of the maximum recorded time that humans
bave ggne without sleep for purposes of medjoal study, 2s discussed helow @ Furthermore, any
detaine who has undergone 180 Koiurs of sleep deprivation muist then be allowed to sleep
WIthwl interruption for at Iea.sl cight stmgh! hm.!l's. Although wunderstsmi Ihal l.thIk'

Td-all,
vould-aliow of sleepdep rto-begin-afterthed gotten

“‘nufcﬁcpwmnsmwuwmmumkpmdormuepmanuna:mWasmhmsor
11 days. See /G Report at 15, You have informed us that you have since established a limit of 180 hoors, thatin
facl no detalnes bas been subjected to moce than 180 hours of sleep deprivation, and that slgep deprivation will
:ﬂ‘gm&dﬂﬁm Tudlle.onbmdﬂmh:ummmedmﬂapdepﬁnﬁwfammwﬁ
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at least eight hours of uninterrupted slup following 180 hours of sleep deprivation, we will
evaluate only one spplication of up to 180 hours of sleep deprivation ©

We understand from OMS, and from our review of the literature on the physiology of

“sleep, that even very extended sleap dq:nvalmn does not ceuse physical pam, 1et IJone severe |
physical pain.* “The longest studies of slecp d inhumans.. .
[wha) were deprived of sleep for 8 to 11 days. .. Surpnsim;[y, little seemed to go wrong with

", the subjects physically, The main effects lay wuh sleepiness and impaired brain functioning, but
-even these were no great cause for concemn.” James Home, Py We Sleep: The Functions of
Sleep in Humans and Other Mammals 2324 (1988) ("Why We Sleep”) (footnate omitted).. We
note that there are important dnl’t‘mmes buwun s{een dq;nvmn 5 an interrogation technique -
used by the CIA and the controll d in the li ‘The subjects of the
experiments were fres to move about and engage in normal activities and'often led a “tranquil
existence” with “plenty of time for relaxtion,” see id at 24, whereas a detaines in CIA custody
would be shackled and prevented from moving freely. Morcover, the subjects in the expeciments
coften increased their food consumption during periods of extended sleep loss, see id at 38,
whereag the duw.nbe unde:gumg mtemgmnn may be placed on a reduced-calorie dict, 25
di d aby we d that expects who have studied sleep deprivation
have concluded that "[l]hg ‘most plausible reason for the uneventful physical findings with these
human beings is that .. . sleep loss is not particularly harmful." Jd. at 24. We understand that
this conclusion does not depend on the extent of physical movement or exercise by the subject or
whether the subject increases his food consumption, OMS medica! staff members have also
informed us, based on their experience with detainess who have und ded sleep
deprivation and their review of the relevant medical litecature, that ded slecp d
does not cause physical pain. Although edema, or swelling, of the lower legs may sometimes
develop as a result of the long periods of standing essociated with sleep deprivation, we
understand from OMS that such edema is not painful and will quickdy dissipate once the subjest
is removed from the standing position. We also understend that i any case of significant edema
develops, the team will intercede to ensure.that the dérainee is moved from the standing position
and that he receives any medical attention necessary 1o relieve the swelling and allow the edsma
to dissipate. For these reasans, we conclude that the authorized use of extended sleep

~farnoted abaveswe ars nat additional use of sh Sdlynctlnduselﬂd
m!d\s‘[madinlthmdﬂdammmhu&mmdmﬂwnnwmmw’m
ctions 2340-140A.

» Hﬁﬁimﬁ-‘pmm umhughqu Feeand thal some sfades Kave ooted

P mmmmfemsn{wmhmm
--'ﬂﬁ,fcu: Ser-r:g. 5 ,..‘.:.."' 3 i ffects Thermal Pairr

i Healthy Valunteers, 66 Psychosamatic Med, 957 (2004) (€inding  significant
mwinmmmmm decredse in cold ain theeshalds afles one right withaut sleep; 5. Hiki
Omen, etal,, The Effects of Toted Sleep Deprivation, Selective Sleep Interruption and Sleep Recovery on Pain

Tolerance Thresholds in Healthy Skbjects, 10 1. Sleap Restarch 35, 41 (2001) (finding a statistically mww

of 8-9% o pain after mmmms-aﬁ (digcussing othec

mdm;. We will diseuss t msleep i
Uhe separate menorandum, 1o which we referred in foolnots 6; sddressing whether uummbimduuotm

techniques Is consistent with the legal requiemens of sections ZI(GJHDA.
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deprivation by adequately trained i would not be expected to cause and could not

rc._trmnsbly be considered specifically intended to cause severe physical pain.

In addition, OMS | | have i 4 us that the shackling of detairices is not
designed to and does not result in significant physical pain. A detainee subject to sleep
deprivation'would nat be alfowed to hang by his wrists, and we understand that no detaines

subjected to sleep deprivation to date bias been allowed to hang by his wrists or has otherwise

suffered injury. If necessary, we und d that medical p 1 will i de to prevent
any such injury and would require either that interrogdtors use 2 different method to keep the
detdines awake (such es through the use of sitting or horizental positions), or that the use of the
technique be stopped altogether, Whea the sitting position is used, the detaines is seated ona
small stool to which he is shackled; he stool supports his weight but is too small to let the
detaines balance himself and fall esleep. We also specifically understand that the use of
shaokling with horizontal sleep deprivation, which has only been used rarely, is done in such 8
way as to easure that there is no additional stress on-the detainee’s arm or leg joints that might
force the limbs beyond natursl extension or create terision on any joint. Thus, shackling cannot
be expected to result in severe physical pain, and we concluds that its authorized use by

dequately trained i 7 could not bly be considered specifically intended to do
so. Finally, we believe that the use of a disper canniot be expected to—and could not reasonably
be considered intended to—result in any physical pain, let alons severe physical pain.

_ Although it Is a more substantial question, perticularly given the imprecisi inthe
statutory standard and the lack of guidance from the courts, we also conclude that extended sleep
Jeprivation, subject to the limitations and conditions described herein, would not be expected to

T e

cause “severe physical suffering” We understand that some individuals who undergo extended
sleep deprivation would likely at some point experience physical discomfort and distress. We -
assume that some individuals would ly fesl weak physically and may experience ather

leasant physical ions from prol i fatigue, incloding such symptoms a5 impairment
10 coordinated body movemeat, difficulty with speech, nsusea, and blurred vision. See Why We
Sleep a1 30, In addition, we understand that extended sleep deprivation will often cause a small
drop in body temperature, ee id at 31, and we assume that such a drop in body tempetalure may
also be jated with uoph physical sensations. We also assume that any physical =

di that might be jated with sleep deprivation would likely increase, atleasttos

poimshetanger the subject goes without sheep, Thys, on these assymptions, it may be the case
that at'some point, for some individuals, the degree of physical distress experienced in sleep
deprivation might be substantial,*

O the ofher hand, wo understaod Srom OMS, and from the ltreture we have reviewed

on the pEyaioTaEY of s188p; st gy THAIVIATET Tz wolerate sleep deprivation

kil udies 2 total of ore tian 25 detsinees subjocted to 2L least some perind of slesp deprivatioa.
See January A gl 13,

# The possibility noted sbove that gleep deprivation might beighten \ibility to pain, see supra nole

44, magnifies (his concem.
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and with little apparent distiess, and that this has been the CLA's expericace.” Furthermore, the
pringipal physical problem associated with standing is edems, end in any instance of significant
edema, the intesrogation tears will remove the detainee from the standing position and will seek
medical assistance, The shackling is used only 25 a passive means of keeping the delainee awake
and, in both the tightriess of the shackles and the positioning of the hands, is aot intended to
causepain. A dettines, for example, will not be allowed to hang by his wrists. Shackling in the
sitting position involves & stool that is adequate to suppert the detainee’s weight. In the rare
instances when horizontsl sleep deprivation may be ussd, & thick towel or blanket is placed under
the detaines to peotect agzinst reduction of body temperature from coatact with the floor, and the
manacles and shackles are anchored so 5 not 1o cause pain or create tension on any joint. Ithe
detaines is nude and is using an adult diaper, the diaper is checked regularly to prevent skin
irritation. The condifions of sleep deprivation ero thus aimed at preveating sovere physical
suffering. Because sleep deprivation does not involve physical pain and would not be expected
to cause extrems physical distress to the detaines, the extended duration of sleep deprivation,
within the 180-hour limit imposed by the CIA, is not a sufficient factor alone to constitute severe
physival suffering within the meaning of sections 2340-2340A4. We therefore believe that the use
of this technique, under the specifted limits and conditions, s not “extreme and outrageous” and
does not reach the high bar set by Congress for a violation of sections 2340-2340A. See Price v.
Socialist People’s Libyan Arab Jamahiriya, 294 F.3d at 92 (to bs torture under the TVEA,
conduct must be * and outrageous”); of. Mehinovic v. Vuckovic, 198 F, Supp. 2d at 1332-
40, 1345.45 (standard met under the TVPAby a course of conduct that included severe beatings
to the genitals, head, and other parts of the body with metal pipes and varjous other items;
removal of teath with pliers; kicking in the face end ribs; brezking ofbones and ribs and
dislocation of fingers; cutting a figure into the vietim's forehead; hanging the victim and besting
him: extreme limitations of food and water, and subjection to games of *Russian roulette”).

Mevertheless, because ded sleep deprivati could in some cases result in

substantial physical distress, the safeguards adopted by the CIA, including ongoing medical
monitoring and intervention by the team if needed, are impontant to ensure that the CLA's use of
extended sleep deprivation will not rua afoul of the statute, Different individual detainces may
react physically to sleep deprivation in different ways. We assume, therefore, that the team will
separately monitor each individual detainee who is undergoing sleep deprivation, nd that the =

pplication of this technique will be itive to the individualized physical condition and
reacHom-ofeach detainee, M , we emphasize our understandi that OMS will intervene
to alter or stop the course of sleep deprivation for 2 detainee if OMS concludes in its medical

judgment that the detaines is or may be expediencing extreme physical distress.® The team, we

S T — prising do-hase ot familise it sive.medical Niterahus.._
rdaﬁmtoqlmpdepﬁnﬁmbwonhuﬁmmmllsmm%{mmwmiumws
l'mﬂmmﬂwmsmmmmmrwmmmauwmm;wmmn
walerboard. See OMS Guildefines 3l 8.

b wcmﬂ;mmﬁdwﬁwm@gmuwnmm«ﬁmmmw
more Lntense with an extended use of the tochuique an 3 partisalar detainee whose condition and strength do oot
permit him to tolete it, and we understand that personnel g the detairies will take this p i
munlmd.iimry.ﬁumwmmuwimasmmmwpdlmwmm
that the stesp deprivation be discontizued sltogether. See OMJ Guldelines 3t 14-16. :
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understand, will intervene fiot only if the sleep deprivation itself may be having such effects, but

- also if the shackling or other cond dant to the techniq appuarwbccminssewry
 physical suffering. With these precattions in pluce, and based on the assumption that they will

be followed, we-conclude that the authiorized use of extended sleep deprivation by adequately

" trained interrogators would not b expected to and could rot rezsonably be considered

specilfically intended to cause severe physical suffering in violation of 18 US.C. §§ 2340-23404.

Finally, we also conclude that ded sleep deprivation cannot be expected to cause
“severe mental pain or suffering” as defined in sectians 2340-2340A, and that its authorized use
by adequately trained gators could not bly be considered specifically intended to

doso. First, we do not believe thet use of the sleep deprivation technique, subject to the
conditions in place, would involve one of the predicate acts necessary for “severe mental pain or
suffering” under the statute. There would be no infliction or threatened infliction of severe
physical pain or suffering, within the meaning of the statute, and there would beno threat of
‘Immineat death. It may be questioned whether sleep deprivation could be cf ized a5 1

“procedure(] caloulsted to disrupt profoundly the senss o the petsonality” within the meening *

of section 2340(2)(B), since we understand from OMS and from the scientific literature that
extended sleep deprivation might induce hallucinstions in some cases. Physicians from OMS
have informed us, however, that they are of the view that, in general, no “profound” disnuption
would result from the length of sleep deprivation contemplated by the CIA, and again the
seientific literature we have reviewed appears tb suppart this conclusion. Moreaver, we
understand that any team member would direct that the techrigue be i diately di inued if
there were-any sign that the detaines is experiencing hallucinations, Thus, it appears that the
authorized vse of sleep deprivation by the CIA would not'be expected to result in & profound
disruption of the senses, and if it did; it would be discontinued. Even assuming, however, that
the extended use of sieep deprivation may result in hallucinations that equld faidybe .

h ized as a “profound™ disruption of the subject’s senses, we do not belicve it tenable to

hude that in such circum the use of sleep deprivation could be said to be “calculated”

to cause such profound disruption fo the senses, as required by the statute, The term “calculited”
denotes something that is-planned o thought out beforebiand: "Caleulate,” a5 used in the statute,
is defined to mean “to plan the nature of beforehand: think out™; “to design, prepare, or adzpt by
Torethought or careful plan: fit or prepare by appeopriste means.” Webster's Third New

-Iniernationial Dictionary at 315 (defining “calculate”—"used chiefly [as it is in section

23400)(B)] as {2] past partficiple] with compl ¥ infini leulated to succeed>").
Here, it is evident that the potenitial for any hallucinations on the part of a detainee undergoing
sleep deprivation is not something that would be & “calculated” result of the use of this
tecliftiyse Particularly given that the team would intervene i diztely to stop the teclnique it
there were signs the subject was experiencing hallucinations.

deprivation could be said to be a “procedufe[] calculited to disrupt profoundly the ssnses or the
X HElE 3
technique would be expected to—or that its autharized use by adequately trained interrog
could reasonably be considered specifically imended to—cause “prolonged mental harm” as
required by the statute, because, as we understand it, any hallucinatory effects of sleep
deprivation would dissipate rapidly. OMS has informed us, based on the scientific literature and
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on ts own experience with detainees who have been slesp deprived, that any such hu!lumrilo")'
effects would not be prolonged, We understand from OMS that Why We Sleep provides an
‘accurate summary of the scientific literature on this polnt. As discyssed there, the longest
documented period of time for which any human has gone without sleep is 264 hours. See id al
29-34. The longest study with more than one subject invalved 205 hours of sleep deprivation.
See id ot 37-42. Weund«smnd that these and ather studies constituting 4 significant body of
solentific literature indicate that sleep deprivation temporarily affects the functioning of the brain
but does not otherwise have significant physiologioal effects. Sﬁ !d: at IDO Sleep dep:’wwml s
effects on the brain are generally not severs but can include |
visual hallucinations; however, these effects dissipate rapld[y, often with 5 hl.tle as one nlshl’
sleep. See id at31.32, 34-37, 40, 47-53. Thus, we any Y that
might result from { sleep d jon could nat by be considered prolonged
meatal harm™ for purpases of sections 2340-2340A.°

In light of these observations, although in fts exténded uses it may present & substantial
qllw.lon under sections 2340-23404, we conclude that the authorized use of sleep deprivetion by

‘trained i subject to the limitations and itoring in place, could not
reasomably be considered specifically intended to cause severe mental pain or su.ffa'ms Finally,
the use of s diaper for sanitery purposes on an individual subjected to slecp deprivation, while

potentially bumiliating, could not be considered specifically intended to inflict severe mentel
pain or suffering within the meaning of the statute, becsuse there would be no statutory predicate
act and no reason to expect “prolonged mental harin” to result®

** Without the minimum G mental harm to be *“prolongsd,” we donat

" believe that “peolonged mepal " wotld occur during the sleep deprivation itself. As noted, OMS would order

{hat the techaique be discontinued if hallucinations ocoumred. Moseaver, muommmmiwammum‘
any such halluciations, whatever tim: would rensin b e oaset of such which p
wmﬂdbowdlhuolhewlodomapd:pmmunliuwmhmmﬂeq;dwﬂnlimlwum
constitule “prolonged” meatal harm within the meaning of the statute. Nevertheless, we note thal this aspest of the
uﬂammmhmmwmmmﬂmmﬂmmwhammmw

the perted of slecp deprivation increases,

y W Wemﬂmﬂtmne(sypukinh'ﬂmv Emr:qrﬂdm:, 10]F3d159(9ﬂlﬁl 1996), stated (hat
@ variety of teckn tagether, oneof to totare. The couft,
however, wmmrmmmmmmmmmmmzmmnﬁdmmm
that sleep deprivation slons amounted to torture. In Jreland v, United Kingdom, the Europesn Court of Humas
mhuemmwamam-munmmmm,mmmmumuwm«dmlm

did n¥PsEeT 10 tonure, urifer the Buropean Chiarte? The darstion of the sleep deprivation at issue was hat cear,
mupuwwmd‘!mmm-meeun%hnwhwbm% =120 hours, see¢ majority opindoh at 'y 104
Fina“f wemlhaiuw wurmwwwudmuuwmmwﬂnmmm
| "lhar.u:nqyur ct  including sl tiva for cJo ad uds." constitute
s e 5 u ing “slesp depiiva e ns pes

Against Torfure, UN. Doc. A/S2/44 al'§ 56 (Sept. 10, Iﬂ”‘_lf'dwpdq)nnﬁmpndﬁedmml

some cases cotstitute toriure™). The Commitiee wﬂnddmawlsm&elmdﬂullupiwdﬂmnwwwll
was kmplemented and no analysis 1o support its concluston. These precedents provide litile of no helpful gaidince
in our review of the CLA's use of sloep deprivation under sections 2340-2340A. While we da not rely on this fact in
intecpreting sections 2340-2340A, we note that we are sware of no decicion of any Fareign court or Entemnational
tribunal fiading that the techmiques analyzed here, if subject to the limitations and conditions set oul, would amoent
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13. Waterboard. We previously concluded that the use of the waterboard did not
constitute torture under sections 2340-2340A. See Interrogation Memoranidum at 11, 15, We
" must reexamine the issus, however, because the mhmque a8 it would beused, could involve
more spplluuaus in longer sessions (snd possibly using different methods) than we eardier
considered.”

We understand that in the escalating tegimen of interrogation techriques, the waterboard
is considered to bé the most serious, requires 2 separate approval that may be suushr. only after
; otherledmlquw have not worked (or are considered unlikely to work in the time available), and
in fact has been—and is expected to be—used on very few detainees. We accept the assessment
ofOMS llta:.the waterboard "is by far the most traumatic of the enhanced interrogation
" OMS Guidelines i 15. This techni mu[dmbjwtadelu.neef.oahlshdegmof
digtress. A detainee to whom the hnig Ipplledwi'l.i p the pl
*-. .sensation of drowning, which likely will lead to panic. ‘We understand that even a detaines who
“knows he is not going to drown is likely to hnw,tlns response. Indeed, we are informed that

even individuals very familiar with the technique exg this sensation when subjected to the
weterboard.
Neverthel Ithough this ", pmeu!sﬂwmo:!mma!qwuonundwlh:
mtu:o.wa Juds Bortherusons d below that the suthorized use of the waterboard by -
i gators, subject to the limitations and conditions adopted by the CLA and
in the sbsence. ol’a.n_',r medical ;ummndﬁanons, wotld not violate ssotions 2340-2340A. (We
understand tl may have precluded the use of this particular
" techaique o In reaching this mnclwnn, we do not in any way minimize the

# "The JG Report noted that i some cases the waterboard was used with far greater frequoncy han initially

mesu}t}mpmali.mm 10304, and also Cuat it was used in a difforcet manner, See il at 37 C'[Tlhe
ferent from Lhe technique described in the Dol opinion and used in the SERE -

mmncﬁﬂemmwhma in which the detaifice's breathing was cbstnicted. At the SERE srhool
and igthe Daf opinion, the subject's airflow js disnupted by the firm apptication of 2 damp cloth aver the ait
wmmw:ppwuamﬂlmmfmnmmmhawnmﬂ'ﬁw By contrasi, (he
Agmcyh\!mm appliadhmwhmdwuw-duh&lm&ﬂwduﬂnus_mlmﬂmOnn
n!‘dw 8 it the Agency's use of the tecknique is different from that used in

Gaunlmnlwnp«madmw" ite of the SERE prychologl ators on the.
card was-probablyan 43t dbtiros, 25.fie SEEE dexnedence spdifferentfromthe
subsequent A;mqr uagf.:mmnummm Cansequently, sccarding to OMS, thers was no & pefor!
reason to belicve that applying the waterboand with the frequency and intensity with which it was ussd by-the
psychologistfinienugalors was either elicacious or medically safe.” Id a1 21 n.26, We have carefully considered
the JF Report and discussad it with OMS personnel. As noted, U5 input has resulted in a number of changes in
|.'henpplhuhnﬂmmkmhdﬁmmmmfmwwwuﬂwmoﬂumw Moreover,
mmmmthdhmmmwandmpmﬂlypmn{mrﬁkm
iSee OMS Guidelimes at 17-20. Indeed, alth e present when other eabanced teckniques
ma@lmwwmmmmmmmﬁn Jd atnd
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perience, The pasic 1 with the feeling of drowming could undoubledly be significant.
There may be few more frightening experieaces than fecling that one is unable to breathe.”

ghtening the experience may be, OMS pe | heve f us that the
waterboard technique is nof physically painful. This conclusion, as we understand the facts,
accords with the experience in SERE training, where the waterboard has been edministered to |
several thousand members of the United States Armed Forces.” To be sure, in SERE fraining, - |
the technique is confined to &t most two applications (and usually only one) of no more than 40 |
seconds each. Here, there may be two sessions, of up to two hours esch, during a 24-hour
period, and each session may include multiple applications, of which six may last 1¢ seconds or
langer (but none more than 40 seconds), for  total time of spplication of as much es 12 miinutes

However frigt

in & 24-hour pedod. Furthermore, the walerboard on up to five days during the 30-
-day period for which it is approved. See August [! er 4 1-2. As you have .
informed us, the CIA hes previously used the waterboard repeatedly on two detainees, and, 13 far -
as canbe d ined, these detainees did not experience physical pain or, in the professionel
judgment of doctors, is there any medical reason to believe they would have done 5o, Therefore,
we hude that the authorized use of the rhoard by adequately trained i gators could

ot reasonably be considored specifically Intended to cavse "severe physical pain.”

We ulso conclude that the use of the waterboard, under the strict limits and conditiens
imposed, would not be expected to cause “severe physical suffering” under the statute, As noted
abave, the difficulty of spesifying & category of physical suffering apart from both physical pain
and mental pzin or suffering, along with the requi that any such suffering be “severe,”
calls for an interpretation under which “severe physical suffering” is reserved for physical
distress that is severe considering both its intensity and duration. Tothe extent that in some
applications the use of the waterbonrd could cause choking or similar physical—as opposed to

“mental: ions, those physical ions might well have an intensity approaching the
- degree-contemplated by the statute. However, we understand that any such physical—as
opposed to mental—s¢nsations caused by the use of the waterboard end when the application

% A< noted shave, i most uses of the techaique, the individasl isin fact able to bivathe, thoogh his
breathing is restricted. Bectuse in some uses brcathing would not be possible; for parposes of ur analysls we -
assume hat the datalnee is unable to breahe during applications of water,

L 4 that the board i currently usad orly In Navy SEBE training. As noted in the G |
Report,” ng 10 individusls with suthoritatve knewledge of the SERE pedigram, .. . [clxcept fos Navy SERE
tralning, use of the o i scontinusd b £ its d e effect o (he students whio wors subjects.”
Fied

s
erstand that use of the waleboasd was discontioued by the ather services pot because
physe ooty T i ot

5 Sficerm i = T T g
techoique and, as such, it was oot be a usefial in {echnd We note that OMS has concluded
-ttt il SERErminecrbeli il 2 holopical nesi ibe. b
our experience was olherwise, Some subjects unquestionably can withistand a Large number of applications, with no
imimied i impact beyond their sireng, avetsion to th ience.” OMS Guidelinesat 17,

We are aware that at a recent Senate Judistary Commitics heiring, Douglas Johnson, Bxecutive Director of e
Center for Victims of Torture, testified that some U8, military personne] who have sndergons waterboard irining

have spparently stated “fiat it's teken them 15 years of therapy ta get over it”  You have Informed us that, ia 2002,

mcumgtemdﬁsmmmdnmmmwmsmmimmmmmmﬁ _
Defense was rot aware of 2ny ioe: that wonld iate such wor is the CLA awnre of asy much

informati
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epplication af water, the physical distress caused by the waterbaard would nat be exp dio

“interrogations, there is no medical basis to believe that the technigue would produce any mentel

oven i [354 b
sullering™ ondy if it is severe both in intensity and duration,
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ends. Given the time limits imposed, au&lhe fact that any physical distress (23 opposed to ~
possible mental suffering, which is discussed below) would eccir only during the zctual

Tave the duration required to amount to severe physical suffering.** Applications are strictly
fimited to at most 40 seconds, and a total of at most 12 minutes in any 24-hour peciod, and use of
the technigue is limited to 2t most five days during the 30-day period we considers
Consequently, under these conditions, use of the waterboard cannot be expeated to cause “severe
physical suffering” within the meaning of the stetute, and we conclude that its authorized use by |
adequately tratned interrogators could not reasonsbly be considered specifically intended to
cause “severe physical suffering."® Again, however, we caution that great care should be used
in adhering to the limitations imposed and in monitoring any detaines subjected to it to prevent
the detainee from experiencing severs physical suffering.

The most substantial question reised by the waterboard relates to the statutory definition
of “severe mental pain or suilering.” The ion of drowning that we understand
accompanies the use of the waterboard arguably could qualify as a “threat of imminent death”
within ths meaning of section 2340{2)(C) and thus might constitute a predicate act for “severe

. mental pain or suffering” under the statute Although the waterboard is used with safeguard I

thiat make actual harm quite unlikely, the detainee may not know about these sefeguards, and
even if he does learn of them, the technique is still likely to create panic in the form ofan acute
instinctual fear arising from ihe physiological sensation of drowni

Mevertheless, the statutory definition of “severe mental pain or sulfering” also requires |
that the predicate act produce “prolonged mental harm.” 18 U.S.C. § 2340(2). Aswe |
understand from OMS personniel familiar with the history of the waterboard techaigue, as used
both in SERE training (though in a substantially different manner) and in the previous CIA

&ffct beyond the distress that directly sccompanies its use and the prospect that it will be used
again, We understand from the CIA that to date none of the thousands of persans who have
undergons the more limited use of the technique in SERE training has suffered prolonged mental
Harm as aresult, The CLA's use of the technique could far exeeed the one or two applications to
whicl' SERE training is limited, and the perticipant in SERE training presumably understands -
that the technique is part of a trainitig program that is not intendéd to hurt him and will end at

ble time., But the physicians and psychologists at the CIA familiar with the facts

™A wilh leep deprivation, lbe prtodiar condiion f e indvidual Getaines st be moviionsd s,

‘with extended or repeated use of the technique, P does not depart from (hess expectations,
* [t is unclear whether a delaines being subjected to the waletboard in facl experieaces it a5 @ “threat of
imminent death™ We und d that the CIA may i detais whadm this ique is used that he would

not be allawed to drown. Morcover, sfter mmaltiple spplications of the waterboard, it rmay become apparent to the |
detalnos that, bowever frightening the experience may be, it will not result in death. Nevertheless, for puposs of
cur analysis, we will assume that the fensaticn of drownlog i vith (h the waterboard
may constitute a “threat of imminent desth” within the meaning of sections 2340-2340A.
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have informied us that in the case of the two detainees who have been subjected to more

jive use of the waterboard technique, no evidence of prol iged mental harm has appeared
inthe period since the use of the waterboecd on those detsinges, a period which now spans at
least 25 months for each of these detai M . in thair professional judgment based on
this experience and the admittedly different SERE experience, OMS officials inform us that they -
would not expect the waterboard o cause such harm. Nor do we believe that the distress

panying use of the technique on five days in a 30-day period, in itself, could be the
“prolonged mental harm” to which the statute refers. The technique may be designed to create
fear at the time it is used on the detainee, so that the detaines will cooperate to avoid future
sessions. Furthermore, we acknowledge that the term “p ged” is imprecise, Nonethel
without in any way minimizing the distress caused by this technique, we believe that the panic
brought on by the waterboard during the very limited tiric it is sctuslly administered, combined
with any residual fear that may be experienced over a somewhat longer period, could not be siid
to amount to the “prolonged mental harm™ that the statute covers.” For these reasons, we

{ude that the authorized use of the board by adequately trained i igators could not

reasonably be considered specifically intended 10 cause “prolonged mental harm.” Again,
however, we caution that the use of this technique calls for the most careful adherence to the
Timitstions and safeguards imposed, including constant monitoring by both medical and
psychological persoanel of sny detainee who is subjected to the waterboard.

% {n Hilao v, Estate af Marcos, the Wisth Circuit stated thot a coarse of conduct involving 3 mumber of
iques, one of which bas s to the irated tottare. The pourt described the course of
conduct as follows: * I

He was then Intermogaied by members of the military, who blindfolded and severely beat bim
wwhile e was handcuffed and fetrered; they also threatened bim with death. When this round of
interrogatizn ended, he was denied sleep 1od repeatedly Uwreatened with death. I the next round
of i ion, all of his limbs 108 cot and a fowe] was placed over his nogs and
mioulh; his iterrogators then poured water down his nostrils so that he felt 2s though be were
drowning. mmmrmmﬁxm,amgmummmumm
[ina] with electric shock and death. Al the end of this water tortare, [hie] was left shackled 1o the
tet for the following three days, during which dms he was repeatedly interragated. He was then
imprisaued for seven meoths i & sullocatingly bot and ualit cell, metsuriag 2.5 metess squace; <
uummwmmmmuwmmnmwﬂmummhmwmmmm
Mmmmwbﬁﬂmwmmuwmlwmmmwm: The

\ead . ., weee falling oa (his] beain. [He) was never told how long the treatment inflictsd vpon
H h ca et el it B hanalnigaeact

deteation, ag i five of them i salitary confinsment and the restin ness-solitsry

103 F:3d 01790-5], The court then concluded, *it sserms chear that all of the abuses Lo which [a plaintf) testified—
inﬁndingmﬁmmdmwd\m_mmdhnlu.uyornm_wlinryeonﬁnmm—euﬂsﬁlmﬂawe
course of conduct af tornure.” 1d. a1 795, In addition ta the obvious differences betwsen (e techuique in Fiifao and

e C1A's use of the subject to the carelil Hirits described above {among aihier things, in Fifac the
:mtonwmmmmwmwmm«mwmwmuumnmm
conthusion that the technique by itself constituted torture. However, the fact that a federal sppellate court would

ven colloquially describe 2 techalue that may b ik istics of the ird a5 “water

torture connsels continued cars and carefil moaitoring in the use of this technique. .
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Evenif the ofomm‘the licate acts could, d g on the ci

of & papticular case, give risetoan inference of intent to w:.se"pmtomed ‘mental harm,” o such
circumstances exist here. On the contrary, expesience with the use of the waterboard indicates
that prolonged mental harm would mtba m:emd to occur, and CIA's use of the techniqus is

« subject to a variety of safeg above, designed to ensure that prolonged mental
harm does not result. Therefore, the circumstanices here would negate any potential inference of
apw:fcmlmmmxmehh:m

A it to the strict limitations di d herein, including the carefisl

medical monilonm and available istervention by the team as necessary, we conclude that
although the question is substantial and difficult, the authorized use of the waterboard by
edequately trajoed i gators and other team members could not bly be consldered
specifically intended to cause severe physical or mental pain or auﬂ‘anng and thus would not
viclate ;mions 2340-2340A"

. . .
Tn sum, based on the i ion you bave provided and the limitations, 7 and
safieguards that wouldlnmphoe.m lude that—although ded sleep deprivation and
use of the t 'pmsew.mm bstantial quéstions in certain respects under the statute and
the use of the board raises the most sub al i of these specific techniques,

considered individually, would violate the prohibition in sections 2340-2340A. The univensa!
rejection of torture 2nd the President's unequivocal duecuve ﬂ:l.lih: Ua:ted Swu not anme in
torture warrant grest care in analyzing whether particul e

with the requirements of sections 2340-23404, and we have atterapted 1o empluj such care
throughiout our analysis. We emphasize that thess are issues about which reasanable persous

may disagree. Our task has been made more difficult by the imprecision of the statute and the
relative sbsence of judicial guidance, but we have epplied our best reading of the law to the

specific facts that you have provided. Asis sppacent, oumnnc]umn is based on the assumption

:that close chservation, including medical and p of the detai will
continue during the period when these tu:hmques are used; that the personnel present are

autherized to, and will, stop the use of a technique at any time if they beliove it is being used =
improperdy or threatens 2 detaines’s safely or that o detainee may be at risk of suffering severe 2
phygg},g:menu] pain,or suffering; that the medical and psydmlog;gi personnel are
contimually assessing the available literature and ongoing experience with detainees, and that, as

Ihey have done to date, they will make adjustments to techniques w ensure that they do ot cause
and.other

Ieam mcmbm understand the pmpsr use of the that thc e are not designed

i As noted, medical personnel are Instructed 10 exereiss spesial care in monitoring aod reperting o vse of
the watertxiard. mausawmmuormmmummmmmww
. recommendations, it is important St every dbe how long cach
IP?MMEMM(BWW}W Mwmuehmumnsdu&zwm(lﬂlmnsﬂﬂmﬂw
olff), how exactly the water was applied, ifa sel hicved, i the naso- ot aropk was filled,
veluaie was expelled, how long was the break between applications, and how the subject locked betwesn cach
I!nalmi."j{mphmommﬂ;
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o intended to cause severe physical or mental pa:a or suffering, and that they must cooperate
with OMS personnel in the exercise of thisir important duties.

Pleass let us know if we may be of further essistance.

ooty

Stevea G. Bradbury .
Pringipal Deputy Assistant Attomey General
fane ot e Y -
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1"« ™ @ (b)3) NatSe U.S. Department of Justice
: ' Office of Legal Counsel
.mdmwmmmm Washington, D.C. 20530
-July 20, 2007

MEMORANDUM FOR JOHN A. RIZZO
ACTING GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of the War Crimes Act, the Detainee Treatment Act, and Cornmon Article 3
aof the Geneva C ions to Certain Techniques that May Be Used by the CIA in the
' Interrogation of High Value al Qaeda Detainees

You have asked whgﬂlm' the Central Intelligence Agency may lawfully employ six

“ent iques” in the interrogati ort‘lug edmnusubn
mmbmofalQnedund i 'gou]us. Addressi ires us to d i
1 the p i i wﬂh(}}ﬂteWarCnmesAﬁ,:sammdedby!he

hﬁhmryCOmmmAuofsz (2) the Detainee Treatment Act of 2005; and (3) the
reqlmemms of Common Article 3 of the' Genm(hnvenunns &

- As the Presid d on, Septemt @zms,ﬂnclﬁhuopemedldmonmﬂ
mmmmwmmmummasmu 2001. The CIA has
- dﬁmdmthsmmmuﬂdmhﬁghvﬂuetﬂmmwhommwpmmmd
L '. information that could assist in preventing fisture terr attacks, including by leading to the
ety -capmmufmhs'murﬂquedaopmm Inmmmgumgnmallmmbwoﬁbm‘mm
| ©7. 7 the ClA applied what the Président d d a5 an “alternative set of procedures™—and what the
ikl Enmmwﬂrmnhtmauyhum&ﬂedmu“muudmwmmmm These.
fessi 'mmmmwwedhyﬂnbnmoroﬁhe
mwmmlwwmmmmmmdudmsumﬁﬂmmsndmm k
tnnmnxthnmdmmedmbenﬁ,dfwme.mdlam Tbeszdulhssmedlhu
“the use of such techniques has saved American lives by ling information about planned -
. terrorist plots. nethhemrmmmmdedmrnpp:wdbymehmm@mnmufm
NmMSmrkyComlandbﬂaﬁdmlhemﬂmembuﬂnp thaemm!m‘ldkgm-
committess.

DERIVE)FROM Multlplewurms
3+ REASON: 15(¢) o o
At R) - f:it(;;n tSechct | '
'ﬂns mumndum classified in its entirety, s . S
N M. e (00257

mﬁ . [reenen
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) Prior to the President’s on S ber 6, 2006, in CLA
umwymmovud&omthamlmoncrlwucnswmwcyhadbmnhddmdwe

- “transfeerred to the custody of the Department of Defense at the U.S. Naval Base at Guantanamo
Bay, Cuba; no detainees then remained in CIA custody under this program. Now, however, the
CIA expects to detain firther high value dumm who meet the requirements for the program,

and it proposes to have six i & lable for use, as appropriate. The CIA
lwsdda-mm_adﬂml.hmsm hnig m_the ini v to maintain an effective
program designed to obtain critical intelligence.

: The past eighteen months have witr 1 significant changy mi.helegalu !

appl:cablemﬂu armed conflict with al Qaeda. The Detaines Treatment Act (“DTA”), which the

Pmm.dentst@edmbeoemhqzo 2005, bars the imposition of “the cruel, unusual, [or]
'bytheFlﬁ.h,Eshh.mdFaunmmﬁmmdmm

to the United States Comu.man on anyone in the custody of the United States Government,
regardless of location or nationality. The President had required United States personnel to
Hfollow that standard throughout the world as a ma{pn}mypmrlo the enactment of the
DTA; the DTA requires compliance as a matter of law.

On June 29, 2006 the&lmequtdeudedemimv Rumsfeld, 126 5. CL2?49
{2006)holdmgﬂmldleunlll.ary blished by the President to try unlawful enemy
were not i with the law of war, which at the time was a general requirement
4 -of the Uniform Code of Military Justice. Common Article 3 of the Geneva Conventions was a
7 pmnftheapphnublelawafw,:hecpunwbemssﬂieamedumﬂmvmha_l(zsuk
) constituted a “conflict not of an international character.” : The Court's ruling was contrary to the -
President’s prior determinati MCnumunAmclaBdmmtapplytommedwnﬂm
‘across national b jaries with an i jon such as al Qaeda. See
-Mi sdum of the President for the Nati 'SmndumLRsHme?}mﬁq'af
Qmmraﬁmmmmuzo?a? 2002).

“The § Court’s decision doncerni g the applicability of C Article 3
... introduced a légal standard that had not previously applied to this conflict and had only rarely.
S bmuﬂﬂ'ptmﬂmpastoonﬁms “Mehmdumdmthnuwmmduley
" condemned, Common Article 3 contains several vague and ill-defined terms that some’could

J hwmmdwnmmmmmﬂmsum:mn@m nnel to

: d, post hoc standards for their conduct ‘The War Crimes Act magnified the

msuﬁimmeafmy lisagre: over the oftheﬁetmmhrmhnguwolmnof
Common-Article 3 a federal crime. i = "

- 1 Reflecting thi ,"'_,msmi Siacauisor] sovs et befo of the DTA that the six
L 13 7y And, - 3 haersdn A with of US. obligations under Article 16

"t " afthe Conveation Against Torturé and Other Inburman of Degrading Treatment, 1465 UN.TS. xsrcansu
' Memomndum for Jobn A. Rizzo, Senior Deputy General Counsel, Cential Intelligence Agency, from Steven G, -
.. . Bradbury, Principal Depity Assistant Attomcy Géncral, Office of Legal Counsel, Re: Application of United States
eet % m%mnq&mwr«mwwmw@mwmm
fm#ﬁw mdghmmwzmmuso 2005)..

- m . _M _ (00258

5 ..'(p){n. <
% (b)(3) NatSecAct
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mPrmduuwnrkedthongmssmthemkcuﬂheHMdmmmmpruwdeclw
legal dards for U.S. p uand Jik ists in the armed conflict
with al Qaeda, an obji i that was achieved in the m‘tle‘lrta:yCommmnonsm
of 2006 (“MCA"). Of most relevance here, the MCA amended the War. Crimes Act, 18 US.C.
§ 2441, to specify nine discrete offenses that would itute grave breaches of C
. Article 3. SezMCA§6(b) TheMCﬁ&mherunplememedCummnAmdeSbysumgm
the prohibition on cruel, i and d in the DTA reaches conduct, outside
of the grave breaches detailed i in the War Crimes Act, barred by Cnmmm .Amcla 3. Seeid
§ 6(c). The MCA left responsibility for i the and ion of Common
Article 3, mplfortbembrea:hesdeﬁmdmthemndedWaerMmlhe
President. To this end, the MCA declared the Geneva Conventions judicially unenforceable, see
.id §5(a), and expressly previded that the President may issue an interpretation of the Geneva
.- Conventions by executive order that is “authoritative . . - s a matter of United States law; in the
) mmmuclhuaﬂnumsua:wereguhaons Mljﬁ(a}

] Th:smmmndumappllesmmnewlegﬂ‘ lop to the six i
i Luﬂ::uquesihnttheﬂﬂpmpcmlommhh:ghmuedqm;dm Panlpmwdu;a
"l bncfhlstmoftheclﬁdetmtlmpmgrmuwdlasn lescription of the program's p
. safeguards, and the six enh d P ‘forusebytbeClA. Partl:[add:wses :
i 1henew|yamcndedWsrCnmmAﬂmﬂmnchsdulhnmueofrtsmnespeuﬁzcnmxm
S 3 This dum add the complianc of the six mmhmmmmmmum
-0 satoles and ision at issue. Wep tuded that

. mmﬁhﬁmwmwﬁ:ﬁﬂulsU&Cﬁﬂﬁm&&ewﬁm&mw
) MMMWW@M from Steven G. Bradbuty, Principal Deputy Assistant
) Attomey General, Offfice of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to Certain Technigues that
uayﬂ-wmm:wmgwmqf.mMdgmmmmqm.mr&dwzmopnm'xm
also Memorandum for John A. Rizzo, Senior Deputy General Cousisel, Central Intelligence Agency, from Steven G,
Mwwmmmmamm : Application of 18
} MC!!Bm)ymuwmwwq’c«mequuumwafmgh Vam.nlgm
Detainees (May 10, mmmm{mmmmmwm ‘these: techniques would
.| viclate the federal prohibition on torture). In addition, we ditions of conf uﬂu
- CIA program fully comply with the DTA and Common Article 3, and we d ddress th dliti here.
+ See Memorandum for John A. Rizzo, Acting General Counsel, MWAM ﬁmSmG.
ing Assistant General, Otffice of Legal Counsel,; Re: Application of the Defai

Acting General Counsel, Central Intelligence Agency, nmsmu'm.w Acting Assistant Attomey Geheral,
mﬂumommwmmmmmwamdwuwm :
(Nl 1, 2006).

Tocn‘.hh memmmwmh&mmmm

relevant sources of United States Law that are applicable to th of the CIA d :
: h_ummwnmm. Wemdmd&uﬂnﬁhwwdﬁdnﬂmmammumaf
. the'United States and outside the Special id Territorial Jurisdiction of the United States ("SMTI"), is

R mmsmcixmmmnwdﬁuhmummw In addifion, we understand
hﬁemwmmmmu;mmmmmpdmdmmmadunmm .
wmmhmﬁmdww G6UST. 3315{&@12. 1945) ("GFW™) or a person *

. * covered by Article 4 of the Fourth Geneva Cx Jathy jon of Civilian Persons in Time of
i WH-GLLS.TJSIGIMILM{"GCW) ﬁMMMﬂMMMMM :
" Omm almduwtm - s
—— :- S0 100259
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offenses prohibits the six techniques as proposed to be employed by the CIA. In Part 101, we
iderthe DTA and lude that the six techniques as proposed to be employed would satisfy
its requirements. The War Crimes Act and the DTA cover a substantial measure of the conduct
prohibited by Common Article 3; with the assistance of our conclusions in Parts IT and III,
Part IV expluns Ihnt the prmper;nwpreumn ofConmn Amcle 3 does not prohibit the United
States from employing the CIA's prop

To make that determination coriclusive under United States law, the President may
exma his mhorrly under the Constitution and the Military Commissions Act to issue an
order adopting this interpretation of Common Article 3. We understand that the

President intends to exercise this authority. We have reviewed his prop order:
The executive order is wholly consi with the i pretation of C Article 3 provided
herein, and the six proposed intes i hniques comply with each of the executive order’s
. (b)(1)
L (b}(3) NatSecAct
. The CIA® saulhﬂn'ty!unpmnx sed detention-and inter i pm_gramfs
ined in the President’s ! ber 17, 2001, Memor

[ SN Nﬁﬂ"@ﬂnms etenti

ptied in early September 2006, that A ? omegﬁaﬂaﬂhaswbmwwdadby
“the President and inues to.authoriz ﬂnCIAtoopﬁlIga' Progr

with the terms of the memorandum. : .

P

mmmmmmupmahmmdmmwmumgﬁm'mm
1o the authority granted by the President in d dum of Notification. The CLA does not

. intend for this to-involve long-term detention, or to serve a purpose similar to that ofthe

us. HwalBassatGuumnmmoBﬂy,Cuh,whwhwmpmmdmdmamsm
wmmmgmmmwma&wwmmmmmmmamm

'_wnﬂmmhalQuahwunul-... angements can be made. Totbscomylh:_

- - CIA currently intends for p trod mﬂoﬂn to be detained only so long as’is

7 wmywubmtbemlmllwlhcymypom Once that ead is accomplished, the

mmwmweMwmmydmmmmmh

'.'umdSanqmmufDem i

'mﬁmmmwmmmmmmhmmammm&

; swma,mmm which he announced Mm;mpxm mmumm mmmt

(b)(3) NatSécAct ..* '
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The group of persons to whom the CIA may apply interrogation technigues is also
limited: Under the terms of the M moj ification, only those whom the CIA has a
reasonable basis to believe “pose & continuing, serious threat of violence or death to .S, persons
and interests or who are planning terrorist activities” may be detained.| Evenasto (b)(3) NatSecAct
detainees who meet that standard, however, the CIA does not propose to use enhanced
interrogation techniques unless the CIA has made three additional determinations. First, the CIA
must conclude that the detainee is a member or agent of al Qaeda or its affiliates and is likely to
it possess eritical intelligence of high value to the United States in the Global War on Terror, as
! further described below. Samnd,lheDmuroMmClAwstdmmlha:mhamd
interrogation methods are needed to obtain this crucial i b the detainee is
‘ - withholding wmampulatmg 1r¢tﬂ:@enu or the threat of imminent attack leaves-insufficient time
. for the use of stand. g. Third, the ent d technigy mybeusedwﬂha
pamwlardﬂam.eoniynf,mlhe fessional judgment of qualified medical personnel, there are
no significant medical or psychologr.a] contraindications for their use with that detainee.

L

The program is limited to persons whom the Director of the CIA determines to be a
member of or a part of or supporting al Qaeda, the Taliban, or associated terrorist ofganizations
- and likely to possess information that could prevent terrorist attacks against the United States or
o nsmmstsorthalowldheiplocaumesmmrleadushlpofalQMwhemmndwungm
- campaign of terror against the United States.’ Over the history of its deténtion and interrogation
 program, from March 2002 until today, the CIA has had custody of 2 total of 98 detainees in the
., . ~program. Ofthme%dmnaes,chccuhnsoniyusedmhamedtxhﬁquumthamuldw -
wd Themmr.ol.dusﬂmnbehmmany if not all, of those 30 detainees had received training

in the resi of i hods and that al Qaeda actively seeks information regarding
CUS.i gt hods in orderto enhar that training,
' 2

, mmmmmmmmwmdnumuwnomwmmm :
" - High value infi iques would not be used unless normal debriefing

" methiods have been ineffective or unjess the imminence of a potential attack is believed nat to
allcwmﬂiumumﬁrﬂwmofuhu-mhoda Evenundaf!helutwwwmh

detainee will be afforded the opp Y to answer questions before the use of any enbanced
“techniques.. In'either case, lheon-mehe.inhamguﬁmmmm_dmne'thatﬂmdmmh
withholding or manipul. infi ion, The i team then develops a written

" interrogation plan. Anymmmnplmtbﬂwaddmlwﬂnmafmmmquu .
‘custody of * ahandmemmmm c.mnﬂi_._ A him—and bas ,‘";“'.

* assessment of need—did not employ any during his questioning. On Apel 26,

. m.mmmﬂmmuwnruwwnm = . ’ LF

© . “The CIA inforis us that it currently views possession of irformation regar g ¢ ocation of Osama bin:

_ -Laden or Ayman al ing applicati ..'.‘ -‘. i Iﬁ!ﬂﬂ'mmm .

T o e e,

. o s ibﬁaiuéiéecm S 100261
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must be personally reviewed and approved by the Director of the Central Intelligence Agemy
Each approval would last for no more than 30 days.

3

) The third significant precondition for use of any of the enhanced techiniques is a careful
evaluation of the detainee by medical and psychological professionals from the CIA’s Office of
Medical Services (“OMS"). The purpose of these evaluations is to ensure the detainee's safety at
all times and to protect him from physical or mental harm OMS personnel are not involved in
the work of the interrogation itself and are present solely to ensure the health and the safety of
the detainee, The intake evaluation includes “a Lhomugh m:l.ml medical assessment . .. with a

mmplae,dowmentedhmlmymd a physical [ ing in depth :nydmmcor
P I problems.” OMS Guidelines on Medical and Psychologi I Support to
Detaiy Remﬂam,_ errogation and Dy n at 9 (Dec. ZW]CMMM'} In
ddition, OMS p 1 monitor the detainee’s condition throughout the appli of

hanced techniques, and the i gati m:nwwldstoplhcuseofpmwhrtecluuquesm
halt the interrogation altoget! Lftbe"" "s medi oa',," ical condition were to-
 indicate that the detai wshtaxffu physi otme:nmlharmSuSemmzsto
Opinion at 5-6. EvaleﬂiocrpMal... luding OMS 1, has the
“authority and responsibility to stop a technique if such harm is observed.

B.
The d i hni ueonlyunepmcfanmegmeddammmd

4

mmmgaﬁonprogfmnpmzdby!hem The foundation of the program is the CIA's
knuwledgeofdnbohdbmdpaychologmmofﬂwmmbm Specifically, members
. of al Qaeda expect that they will be subject to no more than verbal questioning in the hands of
- the United States, and thus are trained patiently to wait out U.S. interrogators, confident that they

.. can withstand U.5. ints i hni At the same time, al Qaeda operatives believe that -
ﬂnymmnﬂypmmndwnvdmﬁmmmbthmchdawmlmuf
The isd dislodge the d 's’ ions about how he will

bemedeS umymm|SIthwhmhhafedx;hnhemnotmmmLmdm
emﬁshamhuomhpufdepmdmwmlhamﬁtbedeum Accordingly, the program's
ded effect is psychological; it is not intend ‘wmclmformumlhfwghthexmpmm

mMrmmmwynmmmmmmm'Mmmamg
techluqueswmohthecmdmnmnkudykmwthemm Tothe extent the CIA

; during the administration of the techniques, thi CLA asks for already known.
v o anmwhﬂhumdmmmmmmnwhchhbeﬁmﬂm&u_
no longer required to resist the disclosuré of information. %wmmound,mm_ i

professional judgmeat, believe the detaine has reached that point, the.CIA would discontinue
- use of the techniques and debrief the detainee regarding matters on which the CIA is not . -
: definitively informed. nuappmudlhlghhghnbemwudedpqdmhgmdaﬁbasoﬂhe

R mchmqucsmdmdumtbeahdtyoﬂhedmeempmﬁiumﬁmmmwdyuam

'md:sconumerhurapphuhan ) : o i
snmener,_ R 'L'ﬂuz_sz-

6 (b)1) .-
(b)(3) NatSecAct



112

P T enem (b))
) m— (b)(3) NatSecAct
'.I'he(:[.nlllsJ igned the techniques to be safe. Imp the CIA did not create the
hni from whole cloth. hmadmecmndapmdeudlnnhe

mhmques from ihose used in  the United States military’s Survival, Evasion, Resistance, and
Escnpl:(' SERE") training. The SERE program is designed to familiarize U.S. troops with
chniques they might experi mmymmdymdmmdmmpsm
-m:stsuchtechmques The SERE prog; p dence that the techniques as
used in'the SERE program were safe. As a result of bjecting hundreds of th ds of military
pﬂ‘sumallovammanscfthe.mxtmlwqusulmqhﬂeovudumde;,lhamlmrymﬂong
The CLA

iénce with the medical and psychological effects of such techniq
thcm:lllmy s extensive reports concerning SERE training. . Recognizing that a detainee in CIA
custody will be in a very different situation from ULS. military personnel who experienced SERE
ummng_theClAmmthdcssfourmlnmponmthﬂnomguﬁcamorMmgmdaulor
psychological harm had resull ‘ﬁnmdreuseefmmtechmquesmus military personnel over
many years in SERE training,

‘All of the technigues we discuss below would be applied only by CIA personnel who are
hj,g,hlyimmdmeanymgomrhemhnmesmﬂunlhehmtsmbythe(.‘l&mddmibedm
this memorandum. This training is crucial—the proposed techniques are not for wide o,
application, or for use by young and untrained personnel who might be more likely to misuse or
abuse them. mavmgemofammmgummm:aapplythmwohnmueawﬂ
and many possess advanced degrees in p: gy. Everyi gator who would apply these
mhnncedtermuquesummedmdm&edmamtbuhmapprmmdyﬁmwmk,
m:hmdudumlmuwhdgeuf detailed i gation guidelines that the CIA has
developed for this p ntails for each i gator more than 250 hours of
lrunmgmtbetechmqucsanddmrhm Mmmmwwhmﬂuﬂwd&ummcnof
upmemedpmnelbcﬁ:nbempemm ipally to direct as i & Each
-interrogator has been psychologicall ied to minimize the risk that an interrogator might
misuse any technique. . Wemdmdhmmmwpwummﬂﬂaﬂ
Lm“osmmumnndﬂndw@nmmpomefmmmantmwu!mdmw

7 muapplytbs hiniqy with their and
", TheCIA prof 10 use two ries of énhanced interrogation techniques:

* oondmomngmhuqnesmdmmmqm 'l‘heCIAhudmmedthntwem
techniques 'we describe below are the mini ai meﬁewwwsrmfw
ohuiningihuweofmumm&hgenceﬁumahghvﬂm ines that the prog g
belml 5o T =4 R
.  In describing the proposed techiques i this M dum, we arc assisted by the

mhmmm ined throogh the past administration of enhanced

techri wmmmdmmm AL that fime, thoss techniques wers designod by CTA™

Mmumu%mmmuuwwuwsmmm.wmu-'
_';mmﬁhMAMMﬂkmm'sﬁﬁmhﬁml See sypraatn2. Youlave = .

nﬂhﬂ the CIA’s sub ¥ l-(uln“hﬁwm

L. M) BT S oy T
7" (b)3) NatSecAct - “1“_2“.3
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L. Conditioning techniques
Youhzvel.u.fomedusﬂ:atl.‘m posed conditioni hniques are integral to the
program’s found. 10 ince the detainee that he does not have control over

his bmch:mumedsmdmmmedmmtothepcmlmc be finds it permissible,
consistent with his. beliefs and values, to disclose the information he is protecting. You have also
told us that this approach is grounded in the CIA's knowledge of al Qaeda trining, which
authorizes the disclosure of information at such a point. The specific conditioning techniques at

issue here are dietary manipulation and extended sleep deprivation. g

Dietary manipulation would involve substituting a bland, ial liquid meal for a
detainee’s normal diet. As a guideline, the CIA would use a formula for calorie intake that
depends on a detainee’s body weight and expected level of activity. This formula would ensure
that calorie intake wi]l always be at least 1,000 kcal/day, and that it usually would be
significantly Inghcr By comparison, commercial weight-loss programs used within the United
States commonly limit |ntnln= to l 000 keal/day, mgudless of body weight. CIA medical officers
euwre:ha:f.hz' inee is provided and accepts ad : fluid and nutrition, and frequent

,by dical pes 'ukesphaewmlemydauneolsundugmngdnm
i would be itored at all times to ensure that they do not lose more
Uunwnpucmtufthmsmmngbodywyu,mdlfmwwynlmmmmappﬁmn
of the technique would be di inued Themﬂmwnuldemethudmmes.ata

minimum, drink 35 ml/kg/day of fluids, but a detai d g dietary manip may
dmkasnmchwmashemsombiypm g

-aﬂmmmmmmdm ping the detainee awake ly for

" upto 96 hours. Although the application of this technique fay be reinitiated after the d is

alhwedmnppomnnyﬂratlm eight uninterrupted hours of sleep, CIA guidelines provide
that 3 detainee would not be subjected to more than 180 hours of total sleep deprivation during

) one 30-day pmod" Interrogators would employ extended sleep deprivation primarily to weaken

ad s to gation. The CIA knows from statements made by al Qaeda

mbmwhmmmWMﬁQMowmmemMuu

. consistent with their beliefs and values to coop

lnﬁ:rmmumtheyhuemlheﬁmdthwaﬁmytom Shqldqll'l"ﬂumlslﬂ'm
"mufdymd:nngfah.gmasomwmhusm&owmmthtpm o

£ The CIA sideline 1 calorie require -‘mmmy" 410 kcallkgfdy. This
m:mwwum.mmw«um- ! of this
"1500 memkﬁdﬂnulnﬂmd.h

iy ooy 1000 kealiday., The guideline caloric intake for 3 detainee who weighs 150 pounds (spproximately

68 kilograms) would therefore be neardy :mmﬁrmm muummm

.-myhmmw
hﬂsw‘nﬂm lMus_ml)r‘L‘ ful “apulodnf i ivition fso
- more than 96 bours, Should the CTA dei that it would be for the Dire ufﬂwﬂiwwp

- mﬁummm to  particular detainee, this Office would mmmmh

Mamwwmmurmotwwmm

PRI e (00264
. .7 % (b)(3) NatSecAct T, A
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mmmp}qs.mmmwuﬁwxmﬁom&nmm@ The
* detainee is shackled in a ition with his hands in front of his body, which prevents
hmﬁ'omfnlhngasleepb\naﬂowshlmmmwumunﬁwmalwo-mth:u-fmxdmmem'm

inee’s hands are generally positioned below his chin and above his heart * Standing for
such an extended period _ofl.lme can cause the physical effects that we describe below. We are
‘told, and we understand that medical studies confirm, that clinically significant edema (an
excessive swelling of the legs and fect dug to the building up. of excess fluid) may occur after an
extended period of standing. Due to the swelling, this condition is easily diagnased, and medical

personnel would stop the forced standing when clinically significant symp of edema were
recognized. In addition, smndmg fcr mded pmodsot‘unw produces muscle stress. Though
this condition can be uncomf , CIA 1 report that the muscle stress

associated with the extended sleep dapmwau ted:mque is not harmful to the détainee and that
* detainees in the past have not reported pain.

- The detainee would not be allowed to hang by his wrists from the chains during the
‘administration of the technique. Hrhndﬁmnmmmhnaﬁahlemmd.lhemdmg

of the technique would be i di l. The detainee would be
- monitored ar all times throiigh clo&ed circuit tdevmon Also, medical personnet will conduct
.ﬁ'aqumphymca]md hol ions of the detai dunng_,_, i ofr.he
technique.”
We und d that detail dergoing ded sleep deprivation might experi
“unpl L I ions from prolon; ‘fhugue. luding a slight drop in body

" ﬁmpermu,dﬂﬁmltywﬂwouﬂwﬂedbod mwmemmdwuhspeedi.mmdbhmed
. vision.” Section 2340 Opinion st 37; sec also id. at 37-38; Why We Sleep: The Functions of
smpmmmommmuxam) Extended sleep deprivation may cause
; i 2 nﬁ,ma&wmmmhasmsadrheduumm
© i experience hallucinati Medical iinel, and indeed all interrogation team members, are
: mﬂnﬁedhmp&ewoﬂhsmhmqunfdmdﬁunumobsmdmmﬁuﬁmnplﬁm
‘impairment of his mental fi hallucinati We und d that subj
22 o dqnvednfﬂeapmsmqmﬁcmdmﬁurugmﬁumlyhngummm:%-mmm
o sleep di mmmﬂmlopulﬁmhnmuswﬂhmmsh
s ofunrmdsleep Susncnfmzmmmum ;

B Jetaint ﬂ'um:hr.‘ kl munhmemﬂstm‘rﬁeaMdpwma
mﬁmmmmm&mm&seﬂi . of the techniquie, a d

* The CIA regards this b . o ing the clock an the 96-bour Jimit for the proposed slecp
smhﬂymmwwumnmdqmmmummummwn
aoarpﬁind.

. deprivation technique. S
™ .-mmmmmmmaw«mmmm

3 ’umlmmm mmmw;nﬂwd. Mkw'w
m&mdmummuo_._u i mﬂuﬂmm

- o)1) ;T ew § et (00285
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undu'gmngml:ndodslecpdepnvmon quently wears a di ble under lesigned fo
adults with incontinence or enuresis. 'ﬂ'le.undugnms are checked md. changed reg:lar'ly, and
the detainee's skin condition is monitored. You have informed us that undergarments are used

solely for sanitary and health reasons and not to humiliate the detainee, and that the detainee will
wear clothing, such asapa:.rafslwr!s.wlhe undwga.rmem during application of the

2. Corrective mcﬁufq.m

Curred.we I.echmques entail some (&gme of physical contact with the detainee.
I , these ques are not design tomﬂldpammrhedumme,nrmusepunm
obmnmformaum Rather, meymused“lomm[or]m Background Paper at 5. This
category as well, is i mmohmdfmufal(}mdammgand
menuhty—dw behd‘lhul they will not be touched in U.S. custody. Accordingly, these

a detainee to pay ion to the i gator's q and . . . dislodg

ucpectluomthanhedumeﬂmlnmbe hed” or that a d inee can fi ﬂle
inter ion by simply outlasting or ignoring the questi Section 2340 Opinion at 9. There

are four techniques in this category.
Ths“&mlhnld“isused:ohnlda' i xhcad ily i bile during

interrogation. One open palm is placed on either side of the individual’s face. The fingertips are
Eeplwellmyﬁ‘um:hzmdmdualseyes Theﬁma]hnldlstyplculiyapplwdfoupmodof

" only 2 few seconds.

The “attention grasp” consists of grasping the individ mﬂlbmhhmdx,one{nndm
ﬁsd:ls:deoftheocllaromn:g,mnwnﬁollodnndqmckmﬂhon. In the same motion as the
grasp, the individual is drawn toward the i 2 The interrogator uses a towel or other
collaring device around the back of the detainee’s neck to p t any whiplash from the sudden
motion. Lhmmalholduhemmmwmlbawlwdforn%ofoﬂya&w
sewnd&

m"abdamnalshp”mhmﬁsmsmgﬂnr'swb theahdomenoftbedmme

'mﬁﬂnbmkufhxopﬂ:hmi The interrogator must have no 0 orothu]muh'yonlmhmd

" or wrist. mmwupmmmmwm&mﬁmammmmlsm
- from the detainee. With his fingers held tightly together-and fully extended, and with his palm

‘toward his own body, mmgh;dbwmlﬁxedylmmﬂnmmgmcmmemmm_ o

the detainee’s abd The i 2 mymmlﬁﬂ,aadtheﬂlpmstb:delmed
Mﬁaﬂﬂvdandbdowlﬁem 3
. ‘With the “insult (or facial) slap,” the intérrog s!lpnt.hs‘ fividual’s face with firgers

E: xllshﬂysp;ead. mmmmm&gmmmmwﬁmw s

-«chin and the bottom of the ip g earlobe. The interr thus “invades™ the

mdmduals‘ﬁmmllspm' Weundummnmaﬂnpm:ofﬁeﬁudslwwwm

- ~shock or.surprise. thhu‘ﬂtubdummalslxpmmmmpuusedwﬂaummw e
ﬁsqusmy:hnwﬂdmses@mﬁmpmorhnmtoﬂndﬁum

B . - :
(b)(&)NatSscAct S e ia.
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Medical and p 1 | are physically present or otherwise observing
whenever these tadmmu:s are apphed, and either they or any other member of the 1mmngxnun
team will intervene if the use of any of these techni has an pectedly painful or harmful
psychological effect on the detainee.

. In the.analysis to follow, we consider the lawfulness of these six techniques both

dually and in binati Ymhwamﬁ:rmedus,huwm that one of the techniques—
sleep dqmwum—hnspmvm to be the most i ble to the effecti of the
P am, and its at would, in I.'lI Ilkdlhoud., render the remaining techniques
oflmleva}u& ‘I‘heeﬂ’c of the p & depends upon persuading the detaines, early in
the application of the technig umhels dent onthe i gators and that he lacks
comlov:rtussmmnnu. Sleapdepnvluun,yuuhave r“ 1, is crucial to reinforcing that
the detaino can improve bis situation ooly by o sy

-'ﬂleﬁ‘:urw!rwtweted:mqnmmemp}nyedfmlhmshmkeﬂ'wl;bmeﬂlsymanmﬂhlly

hmned,thesemmvetwhmquasmrﬂehncwaemsgmﬁmlpun When used alone, they

" - quickly lose their value. If the detaines does not & i in resp: to these

techniques, the detainee will quickly learn their limits and knuwthﬂhemmnstthem The

* CIA informs us that the corrective techniques are effective only when the detainee is first placed
‘in a baseline state, in which he does not believe that he is in control of his surroundings. The
mﬂunnmgtechmqncofﬂaq:depnvmﬂnmm;u;mmelmmwm

mWewmsendmdthmfamumulmtheeﬁ i of the i progra
o :

. 'm‘b'ummummmumﬂoﬂmmmmadmﬂmmhy
Comopmdﬂoﬂbs(imewmnvmm See 18 U.S.C. § 2441(c)(3): To list the
ices is to underscore their gravity: torture, cruel and inhiman treatment,

puhmngbiolomcﬂmmmm mutilation or maiming, intentionally causing serious
.bo(l:']ymm mpe.mdmdtorahmmmenhngofhnm o2

chdnotmmuwp;wmumnnMwmmnmcmm

-MmﬁeWuQﬂuM mmsprmsedtedmmudommmlymplmm-
of these offenses—p murder, ion or mai

IMINE, rape,
‘sexual assanlt or abuse, and the taking of hostages. ‘See 18 US.C. §§2441(d)(1)§e)§(m.cﬂ).

-(G), (H), and (T). Those six offenses borrow from existing federal criminal law; well- -

deﬂnedmumng;,mdwewﬂlnntuploreﬂlmmdqﬂm" #

¥ ”mm thmmHMWMMMMM'-

mmmn'smmﬁupnﬂm d pﬂhbhln‘ clev —'Wh'anM

.'.' Muwwwmmmumwummhu :
ion of the Act’s ms. Congress i u“mhwnfmwm
h

° _.ﬁmmw-mm.m«mhumdmwm g

i M e T N
(b)(3) NatSecAct

s AT T



* a wider scope of conduct than the torture statute and raise two p
- when applied to the CIA’s proposed techniques. Tbeﬁm:sun:sum.hu und:rthedeﬁmuw
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Some features of the three remaining offenses—torture, cruel and snhuman treatmient, and
lmmuomllywmng serious bodily injury—may be implicated by the prop and

s0 it is necessary for us to examine them. Even with respect to these oﬁ‘anses. huwever, we
conclude that only one technique—extended sleep dapnvuuon—requnm slsmfml discussion,
although we briefly address the other five techniques as appmpnm

_ First, the War Crimes Act prohibits torture, in a manner virtually identical to the
previously existing federal prohibition on torture in 18 U.S.C. §§ 2340-2340A. See 18USC.
§ 2441(d)(l)(A} Tlus Office previously concluded that each of the currently proposed six
Jed sleep deprivation—subject to the strict conditions, safeguards,
and. momf.onng apphed by the CIA—does not violate the federal torture statute. See
Memorandum for John A Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, -

“from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal

Counsel, Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques That May Be Used in
the Interrogation of a High Value al Qaeda Detainee (“Section 2340 Opinion™) (May 10, 2005).

*As we explain below, our prior interpretation of the torture statute resolves not only the proper

interpretation of the torture prohibition in the War Crimes Act; but also séveral of the issues
presented by the two other War Crimes Act offenses at issue,

Second, Congress created a new ol’t‘cn.m of “cruel and inhuman treatment” in the War

.-Crmuﬁcl(ﬂle“moﬂ'eme") This offense is directed at proscribing the “‘cruel treatment™ and

1 by Cs Article 3 of the Geneva Conventions. ‘See GPW Art.

'3 My l(a). Inaddiuontolhe“sevuephysmalurmmmlpmow suffering” prohibited by the

wmmwmmm&enmmof “serious physical or mental pain or
suffering.” mo&nxsmsdeﬁmomufmmﬂmphymwpmmma;tmdm :

of"mu.spigmmlpunorm&'mn& the sleep deprivation technique intentionally inflicts a
“bodily injury that involves . . . a significant impairment of the function of a bodily-member . .
or mental ﬁm.l[ty." lsUS G § 2441(d)(2)m), duutnunmemalmd physlul oondmonsdm can

beexp y the CIA’s * The second q under
) -tlnd.eﬁnnml-o 'bmsmsfdpmnarmﬂ'mng, dnl&dymma]dfwuoﬂhesieep
= -'-depnwtwn technqubwnsuhm“mousmdmmmrymlhm“ Under the .

and

ls prop wheapphed,wemwbothqumwmmcw

mmmamm 3mﬂanr&nn=-Aﬂ. MCA § 6(a)(2). In the context of

. =mw00mhﬁde!.m mmmmmmmmmmmwm
"Act that are fully consistént with g of th d in such sources. See
nffaat 51-52, 61:64. i 2 i

"mmm-ﬁ- N, & hovclve sl phvidca! ‘with the detsi e’
mmmm.wmmmwummm it oisidesation. As we explain at various
. mumﬂfﬁhw:ﬁmm e . ¥ .,
' ; 12t o . (00268

(b}(S] NalSBcAct
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Third, the War Crimes-Act prolu‘brl.s intentionally causing “serious bodily injury” (the
J “SBI oﬂ':nse"} The SBI offense raises only one additional question with regard to the sleep
whether the mental and physical conditions that may arise during that
w;hmque, even if not “significant impairment(s]” under the CIT offense, are “protracted
impairments” under the SBI offense. Compare 18 US.C. § 2441(d)(2)Gv), withid. -
§ 1365(h)(3)(D). Consistent with our prior analysis of the similar requirement of “prolonged
mental harm™ in the torture statute, we conclude that these conditions would not trigger the
 applicability of the SBI offense.”

3 ' In the debate over the Military Commissions Act, Members of C widely differing
* ‘views as 1o how the terms of the War Crimes Act would apply to interrogation techaiques, In light of these
ﬁmmwﬁmmﬂmw“hmmomuannuwmuu

Let me be clear: mhﬂdnﬁmﬂnqmﬁnmﬂmnwuhmeOMM3
mitmmmlnm&mmnmummwmmm
means of interrogation off the table. Rather, this legislation properly leaves the decisions as to the
methods of interrogation to the President and to the intelligence profissionals at the CIA, so that
they may carry forward this vital program that, as the President explained, serves to gather the
mmmmwmmummmw:mm

: mmmmwznmmwﬁnmumwmuammmﬂwy
¢ mm&km:mwmmmmmmwmmmm«m
) - specific s are llegal and which are * although he did state that the Act "will criminalize certain
: i i i iques that cause serious pain or suffering that need not
be prolongsd.” 1. at S10,413 (Sept. 28, 2006). | mmmmwwwumw

that the statute itself established general standards, rather i &f,c.g..ldu
sm«wmmdmmm(uw*muwnummwmaMd hMm
blique that it 1o permit afl of cruel id at

'sm,m(&mn M(ﬂmﬁsﬂnmm(mﬂmmmuummuanm
m»mmmmmmmmmuwmmmw *
. A depri "udusm.:s:-nt&epl.zs.m
(mmm uhmowwmsmde&m ‘suggests that employ techniques
ummwmmm' b . "“*“""hwuims")

sV Mtbmq&m.alhsmbn mWﬂ,dﬂf“ {tmsmamuls:viqs
cmi.ﬂmmm ly imvolved in aver the bill"s text, spggested that the bill might - v
rninatios ok ting variations of certain of those proposed by the CLA (although
mumsdm:g‘mmm“ within the CIA progr mha‘f,idusmm_
© . techn stress po longed standing . . . sleep deprivation, and other similar acts,” is “in my
opinion . . deﬂiulhrﬂnlﬂl“} hxﬂdSlMﬁ{Wd’Sﬂ.Wm’)m&e o
* ‘KmedyAmdnlnut the ground that “Congress should ot try wmwudwm
“[wle don"t know what the future holds™). See also id at 510,384 Sen. Levin) (; with Sen.
" Wamies a5 10 the probibited techniques); id at S10,235-36 (Sept 27, znos);sd.:tsmms-ﬁ(mah
. " Durbin) ("[T}be bill would make it a crime.to ding, indoced . ..
Mmmmﬂwmwwuum&umn ms)(md
- Rep. Shays) (stating that “any petson would conclude™ that “thé so-called cabanced or harsh techniques -
ummwmmmwmarwnﬂzmmmmuwmm :

;b)(S)_NatSqmt : . s i b © 5 Lo02eg -
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offenses prohibits the six techniques as proposed to be employed by the CIA. In Part 101, we
iderthe DTA and lude that the six techniques as proposed to be employed would satisfy
its requirements. The War Crimes Act and the DTA cover a substantial measure of the conduct
prohibited by Common Article 3; with the assistance of our conclusions in Parts IT and III,
Part IV expluns Ihnt the prmper;nwpreumn ofConmn Amcle 3 does not prohibit the United
States from employing the CIA's prop

To make that determination coriclusive under United States law, the President may
exma his mhorrly under the Constitution and the Military Commissions Act to issue an
order adopting this interpretation of Common Article 3. We understand that the

President intends to exercise this authority. We have reviewed his prop order:
The executive order is wholly consi with the i pretation of C Article 3 provided
herein, and the six proposed intes i hniques comply with each of the executive order’s
. (b)(1)
L (b}(3) NatSecAct
. The CIA® saulhﬂn'ty!unpmnx sed detention-and inter i pm_gramfs
ined in the President’s ! ber 17, 2001, Memor

[ SN Nﬁﬂ"@ﬂnms etenti

ptied in early September 2006, that A ? omegﬁaﬂaﬂhaswbmwwdadby
“the President and inues to.authoriz ﬂnCIAtoopﬁlIga' Progr

with the terms of the memorandum. : .

P

mmmmmmupmahmmdmmwmumgﬁm'mm
1o the authority granted by the President in d dum of Notification. The CLA does not

. intend for this to-involve long-term detention, or to serve a purpose similar to that ofthe

us. HwalBassatGuumnmmoBﬂy,Cuh,whwhwmpmmdmdmamsm
wmmmgmmmwma&wwmmmmmmmamm

'_wnﬂmmhalQuahwunul-... angements can be made. Totbscomylh:_

- - CIA currently intends for p trod mﬂoﬂn to be detained only so long as’is

7 wmywubmtbemlmllwlhcymypom Once that ead is accomplished, the

mmwmweMwmmydmmmmmh

'.'umdSanqmmufDem i

'mﬁmmmwmmmmmmhmmammm&

; swma,mmm which he announced Mm;mpxm mmumm mmmt

(b)(3) NatSécAct ..* '
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The group of persons to whom the CIA may apply interrogation technigues is also
limited: Under the terms of the M moj ification, only those whom the CIA has a
reasonable basis to believe “pose & continuing, serious threat of violence or death to .S, persons
and interests or who are planning terrorist activities” may be detained.| Evenasto (b)(3) NatSecAct
detainees who meet that standard, however, the CIA does not propose to use enhanced
interrogation techniques unless the CIA has made three additional determinations. First, the CIA
must conclude that the detainee is a member or agent of al Qaeda or its affiliates and is likely to
it possess eritical intelligence of high value to the United States in the Global War on Terror, as
! further described below. Samnd,lheDmuroMmClAwstdmmlha:mhamd
interrogation methods are needed to obtain this crucial i b the detainee is
‘ - withholding wmampulatmg 1r¢tﬂ:@enu or the threat of imminent attack leaves-insufficient time
. for the use of stand. g. Third, the ent d technigy mybeusedwﬂha
pamwlardﬂam.eoniynf,mlhe fessional judgment of qualified medical personnel, there are
no significant medical or psychologr.a] contraindications for their use with that detainee.

L

The program is limited to persons whom the Director of the CIA determines to be a
member of or a part of or supporting al Qaeda, the Taliban, or associated terrorist ofganizations
- and likely to possess information that could prevent terrorist attacks against the United States or
o nsmmstsorthalowldheiplocaumesmmrleadushlpofalQMwhemmndwungm
- campaign of terror against the United States.’ Over the history of its deténtion and interrogation
 program, from March 2002 until today, the CIA has had custody of 2 total of 98 detainees in the
., . ~program. Ofthme%dmnaes,chccuhnsoniyusedmhamedtxhﬁquumthamuldw -
wd Themmr.ol.dusﬂmnbehmmany if not all, of those 30 detainees had received training

in the resi of i hods and that al Qaeda actively seeks information regarding
CUS.i gt hods in orderto enhar that training,
' 2

, mmmmmmmmwmdnumuwnomwmmm :
" - High value infi iques would not be used unless normal debriefing

" methiods have been ineffective or unjess the imminence of a potential attack is believed nat to
allcwmﬂiumumﬁrﬂwmofuhu-mhoda Evenundaf!helutwwwmh

detainee will be afforded the opp Y to answer questions before the use of any enbanced
“techniques.. In'either case, lheon-mehe.inhamguﬁmmmm_dmne'thatﬂmdmmh
withholding or manipul. infi ion, The i team then develops a written

" interrogation plan. Anymmmnplmtbﬂwaddmlwﬂnmafmmmquu .
‘custody of * ahandmemmmm c.mnﬂi_._ A him—and bas ,‘";“'.

* assessment of need—did not employ any during his questioning. On Apel 26,

. m.mmmﬂmmuwnruwwnm = . ’ LF

© . “The CIA inforis us that it currently views possession of irformation regar g ¢ ocation of Osama bin:

_ -Laden or Ayman al ing applicati ..'.‘ -‘. i Iﬁ!ﬂﬂ'mmm .

T o e e,

. o s ibﬁaiuéiéecm S 100261
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must be personally reviewed and approved by the Director of the Central Intelligence Agemy
Each approval would last for no more than 30 days.

3

) The third significant precondition for use of any of the enhanced techiniques is a careful
evaluation of the detainee by medical and psychological professionals from the CIA’s Office of
Medical Services (“OMS"). The purpose of these evaluations is to ensure the detainee's safety at
all times and to protect him from physical or mental harm OMS personnel are not involved in
the work of the interrogation itself and are present solely to ensure the health and the safety of
the detainee, The intake evaluation includes “a Lhomugh m:l.ml medical assessment . .. with a

mmplae,dowmentedhmlmymd a physical [ ing in depth :nydmmcor
P I problems.” OMS Guidelines on Medical and Psychologi I Support to
Detaiy Remﬂam,_ errogation and Dy n at 9 (Dec. ZW]CMMM'} In
ddition, OMS p 1 monitor the detainee’s condition throughout the appli of

hanced techniques, and the i gati m:nwwldstoplhcuseofpmwhrtecluuquesm
halt the interrogation altoget! Lftbe"" "s medi oa',," ical condition were to-
 indicate that the detai wshtaxffu physi otme:nmlharmSuSemmzsto
Opinion at 5-6. EvaleﬂiocrpMal... luding OMS 1, has the
“authority and responsibility to stop a technique if such harm is observed.

B.
The d i hni ueonlyunepmcfanmegmeddammmd

4

mmmgaﬁonprogfmnpmzdby!hem The foundation of the program is the CIA's
knuwledgeofdnbohdbmdpaychologmmofﬂwmmbm Specifically, members
. of al Qaeda expect that they will be subject to no more than verbal questioning in the hands of
- the United States, and thus are trained patiently to wait out U.S. interrogators, confident that they

.. can withstand U.5. ints i hni At the same time, al Qaeda operatives believe that -
ﬂnymmnﬂypmmndwnvdmﬁmmmbthmchdawmlmuf
The isd dislodge the d 's’ ions about how he will

bemedeS umymm|SIthwhmhhafedx;hnhemnotmmmLmdm
emﬁshamhuomhpufdepmdmwmlhamﬁtbedeum Accordingly, the program's
ded effect is psychological; it is not intend ‘wmclmformumlhfwghthexmpmm

mMrmmmwynmmmmmmm'Mmmamg
techluqueswmohthecmdmnmnkudykmwthemm Tothe extent the CIA

; during the administration of the techniques, thi CLA asks for already known.
v o anmwhﬂhumdmmmmmmnwhchhbeﬁmﬂm&u_
no longer required to resist the disclosuré of information. %wmmound,mm_ i

professional judgmeat, believe the detaine has reached that point, the.CIA would discontinue
- use of the techniques and debrief the detainee regarding matters on which the CIA is not . -
: definitively informed. nuappmudlhlghhghnbemwudedpqdmhgmdaﬁbasoﬂhe

R mchmqucsmdmdumtbeahdtyoﬂhedmeempmﬁiumﬁmmmwdyuam

'md:sconumerhurapphuhan ) : o i
snmener,_ R 'L'ﬂuz_sz-

6 (b)1) .-
(b)(3) NatSecAct
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'.I'he(:[.nlllsJ igned the techniques to be safe. Imp the CIA did not create the
hni from whole cloth. hmadmecmndapmdeudlnnhe

mhmques from ihose used in  the United States military’s Survival, Evasion, Resistance, and
Escnpl:(' SERE") training. The SERE program is designed to familiarize U.S. troops with
chniques they might experi mmymmdymdmmdmmpsm
-m:stsuchtechmques The SERE prog; p dence that the techniques as
used in'the SERE program were safe. As a result of bjecting hundreds of th ds of military
pﬂ‘sumallovammanscfthe.mxtmlwqusulmqhﬂeovudumde;,lhamlmrymﬂong
The CLA

iénce with the medical and psychological effects of such techniq
thcm:lllmy s extensive reports concerning SERE training. . Recognizing that a detainee in CIA
custody will be in a very different situation from ULS. military personnel who experienced SERE
ummng_theClAmmthdcssfourmlnmponmthﬂnomguﬁcamorMmgmdaulor
psychological harm had resull ‘ﬁnmdreuseefmmtechmquesmus military personnel over
many years in SERE training,

‘All of the technigues we discuss below would be applied only by CIA personnel who are
hj,g,hlyimmdmeanymgomrhemhnmesmﬂunlhehmtsmbythe(.‘l&mddmibedm
this memorandum. This training is crucial—the proposed techniques are not for wide o,
application, or for use by young and untrained personnel who might be more likely to misuse or
abuse them. mavmgemofammmgummm:aapplythmwohnmueawﬂ
and many possess advanced degrees in p: gy. Everyi gator who would apply these
mhnncedtermuquesummedmdm&edmamtbuhmapprmmdyﬁmwmk,
m:hmdudumlmuwhdgeuf detailed i gation guidelines that the CIA has
developed for this p ntails for each i gator more than 250 hours of
lrunmgmtbetechmqucsanddmrhm Mmmmwwhmﬂuﬂwd&ummcnof
upmemedpmnelbcﬁ:nbempemm ipally to direct as i & Each
-interrogator has been psychologicall ied to minimize the risk that an interrogator might
misuse any technique. . Wemdmdhmmmwpwummﬂﬂaﬂ
Lm“osmmumnndﬂndw@nmmpomefmmmantmwu!mdmw

7 muapplytbs hiniqy with their and
", TheCIA prof 10 use two ries of énhanced interrogation techniques:

* oondmomngmhuqnesmdmmmqm 'l‘heCIAhudmmedthntwem
techniques 'we describe below are the mini ai meﬁewwwsrmfw
ohuiningihuweofmumm&hgenceﬁumahghvﬂm ines that the prog g
belml 5o T =4 R
.  In describing the proposed techiques i this M dum, we arc assisted by the

mhmmm ined throogh the past administration of enhanced

techri wmmmdmmm AL that fime, thoss techniques wers designod by CTA™

Mmumu%mmmuuwwuwsmmm.wmu-'
_';mmﬁhMAMMﬂkmm'sﬁﬁmhﬁml See sypraatn2. Youlave = .

nﬂhﬂ the CIA’s sub ¥ l-(uln“hﬁwm

L. M) BT S oy T
7" (b)3) NatSecAct - “1“_2“.3
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L. Conditioning techniques
Youhzvel.u.fomedusﬂ:atl.‘m posed conditioni hniques are integral to the
program’s found. 10 ince the detainee that he does not have control over

his bmch:mumedsmdmmmedmmtothepcmlmc be finds it permissible,
consistent with his. beliefs and values, to disclose the information he is protecting. You have also
told us that this approach is grounded in the CIA's knowledge of al Qaeda trining, which
authorizes the disclosure of information at such a point. The specific conditioning techniques at

issue here are dietary manipulation and extended sleep deprivation. g

Dietary manipulation would involve substituting a bland, ial liquid meal for a
detainee’s normal diet. As a guideline, the CIA would use a formula for calorie intake that
depends on a detainee’s body weight and expected level of activity. This formula would ensure
that calorie intake wi]l always be at least 1,000 kcal/day, and that it usually would be
significantly Inghcr By comparison, commercial weight-loss programs used within the United
States commonly limit |ntnln= to l 000 keal/day, mgudless of body weight. CIA medical officers
euwre:ha:f.hz' inee is provided and accepts ad : fluid and nutrition, and frequent

,by dical pes 'ukesphaewmlemydauneolsundugmngdnm
i would be itored at all times to ensure that they do not lose more
Uunwnpucmtufthmsmmngbodywyu,mdlfmwwynlmmmmappﬁmn
of the technique would be di inued Themﬂmwnuldemethudmmes.ata

minimum, drink 35 ml/kg/day of fluids, but a detai d g dietary manip may
dmkasnmchwmashemsombiypm g

-aﬂmmmmmmdm ping the detainee awake ly for

" upto 96 hours. Although the application of this technique fay be reinitiated after the d is

alhwedmnppomnnyﬂratlm eight uninterrupted hours of sleep, CIA guidelines provide
that 3 detainee would not be subjected to more than 180 hours of total sleep deprivation during

) one 30-day pmod" Interrogators would employ extended sleep deprivation primarily to weaken

ad s to gation. The CIA knows from statements made by al Qaeda

mbmwhmmmWMﬁQMowmmemMuu

. consistent with their beliefs and values to coop

lnﬁ:rmmumtheyhuemlheﬁmdthwaﬁmytom Shqldqll'l"ﬂumlslﬂ'm
"mufdymd:nngfah.gmasomwmhusm&owmmthtpm o

£ The CIA sideline 1 calorie require -‘mmmy" 410 kcallkgfdy. This
m:mwwum.mmw«um- ! of this
"1500 memkﬁdﬂnulnﬂmd.h

iy ooy 1000 kealiday., The guideline caloric intake for 3 detainee who weighs 150 pounds (spproximately

68 kilograms) would therefore be neardy :mmﬁrmm muummm

.-myhmmw
hﬂsw‘nﬂm lMus_ml)r‘L‘ ful “apulodnf i ivition fso
- more than 96 bours, Should the CTA dei that it would be for the Dire ufﬂwﬂiwwp

- mﬁummm to  particular detainee, this Office would mmmmh

Mamwwmmurmotwwmm

PRI e (00264
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mmmp}qs.mmmwuﬁwxmﬁom&nmm@ The
* detainee is shackled in a ition with his hands in front of his body, which prevents
hmﬁ'omfnlhngasleepb\naﬂowshlmmmwumunﬁwmalwo-mth:u-fmxdmmem'm

inee’s hands are generally positioned below his chin and above his heart * Standing for
such an extended period _ofl.lme can cause the physical effects that we describe below. We are
‘told, and we understand that medical studies confirm, that clinically significant edema (an
excessive swelling of the legs and fect dug to the building up. of excess fluid) may occur after an
extended period of standing. Due to the swelling, this condition is easily diagnased, and medical

personnel would stop the forced standing when clinically significant symp of edema were
recognized. In addition, smndmg fcr mded pmodsot‘unw produces muscle stress. Though
this condition can be uncomf , CIA 1 report that the muscle stress

associated with the extended sleep dapmwau ted:mque is not harmful to the détainee and that
* detainees in the past have not reported pain.

- The detainee would not be allowed to hang by his wrists from the chains during the
‘administration of the technique. Hrhndﬁmnmmmhnaﬁahlemmd.lhemdmg

of the technique would be i di l. The detainee would be
- monitored ar all times throiigh clo&ed circuit tdevmon Also, medical personnet will conduct
.ﬁ'aqumphymca]md hol ions of the detai dunng_,_, i ofr.he
technique.”
We und d that detail dergoing ded sleep deprivation might experi
“unpl L I ions from prolon; ‘fhugue. luding a slight drop in body

" ﬁmpermu,dﬂﬁmltywﬂwouﬂwﬂedbod mwmemmdwuhspeedi.mmdbhmed
. vision.” Section 2340 Opinion st 37; sec also id. at 37-38; Why We Sleep: The Functions of
smpmmmommmuxam) Extended sleep deprivation may cause
; i 2 nﬁ,ma&wmmmhasmsadrheduumm
© i experience hallucinati Medical iinel, and indeed all interrogation team members, are
: mﬂnﬁedhmp&ewoﬂhsmhmqunfdmdﬁunumobsmdmmﬁuﬁmnplﬁm
‘impairment of his mental fi hallucinati We und d that subj
22 o dqnvednfﬂeapmsmqmﬁcmdmﬁurugmﬁumlyhngummm:%-mmm
o sleep di mmmﬂmlopulﬁmhnmuswﬂhmmsh
s ofunrmdsleep Susncnfmzmmmum ;

B Jetaint ﬂ'um:hr.‘ kl munhmemﬂstm‘rﬁeaMdpwma
mﬁmmmmm&mm&seﬂi . of the techniquie, a d

* The CIA regards this b . o ing the clock an the 96-bour Jimit for the proposed slecp
smhﬂymmwwumnmdqmmmummummwn
aoarpﬁind.

. deprivation technique. S
™ .-mmmmmmmaw«mmmm

3 ’umlmmm mmmw;nﬂwd. Mkw'w
m&mdmummuo_._u i mﬂuﬂmm

- o)1) ;T ew § et (00285
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undu'gmngml:ndodslecpdepnvmon quently wears a di ble under lesigned fo
adults with incontinence or enuresis. 'ﬂ'le.undugnms are checked md. changed reg:lar'ly, and
the detainee's skin condition is monitored. You have informed us that undergarments are used

solely for sanitary and health reasons and not to humiliate the detainee, and that the detainee will
wear clothing, such asapa:.rafslwr!s.wlhe undwga.rmem during application of the

2. Corrective mcﬁufq.m

Curred.we I.echmques entail some (&gme of physical contact with the detainee.
I , these ques are not design tomﬂldpammrhedumme,nrmusepunm
obmnmformaum Rather, meymused“lomm[or]m Background Paper at 5. This
category as well, is i mmohmdfmufal(}mdammgand
menuhty—dw behd‘lhul they will not be touched in U.S. custody. Accordingly, these

a detainee to pay ion to the i gator's q and . . . dislodg

ucpectluomthanhedumeﬂmlnmbe hed” or that a d inee can fi ﬂle
inter ion by simply outlasting or ignoring the questi Section 2340 Opinion at 9. There

are four techniques in this category.
Ths“&mlhnld“isused:ohnlda' i xhcad ily i bile during

interrogation. One open palm is placed on either side of the individual’s face. The fingertips are
Eeplwellmyﬁ‘um:hzmdmdualseyes Theﬁma]hnldlstyplculiyapplwdfoupmodof

" only 2 few seconds.

The “attention grasp” consists of grasping the individ mﬂlbmhhmdx,one{nndm
ﬁsd:ls:deoftheocllaromn:g,mnwnﬁollodnndqmckmﬂhon. In the same motion as the
grasp, the individual is drawn toward the i 2 The interrogator uses a towel or other
collaring device around the back of the detainee’s neck to p t any whiplash from the sudden
motion. Lhmmalholduhemmmwmlbawlwdforn%ofoﬂya&w
sewnd&

m"abdamnalshp”mhmﬁsmsmgﬂnr'swb theahdomenoftbedmme

'mﬁﬂnbmkufhxopﬂ:hmi The interrogator must have no 0 orothu]muh'yonlmhmd

" or wrist. mmwupmmmmwm&mﬁmammmmlsm
- from the detainee. With his fingers held tightly together-and fully extended, and with his palm

‘toward his own body, mmgh;dbwmlﬁxedylmmﬂnmmgmcmmemmm_ o

the detainee’s abd The i 2 mymmlﬁﬂ,aadtheﬂlpmstb:delmed
Mﬁaﬂﬂvdandbdowlﬁem 3
. ‘With the “insult (or facial) slap,” the intérrog s!lpnt.hs‘ fividual’s face with firgers

E: xllshﬂysp;ead. mmmmm&gmmmmwﬁmw s

-«chin and the bottom of the ip g earlobe. The interr thus “invades™ the

mdmduals‘ﬁmmllspm' Weundummnmaﬂnpm:ofﬁeﬁudslwwwm

- ~shock or.surprise. thhu‘ﬂtubdummalslxpmmmmpuusedwﬂaummw e
ﬁsqusmy:hnwﬂdmses@mﬁmpmorhnmtoﬂndﬁum

B . - :
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Medical and p 1 | are physically present or otherwise observing
whenever these tadmmu:s are apphed, and either they or any other member of the 1mmngxnun
team will intervene if the use of any of these techni has an pectedly painful or harmful
psychological effect on the detainee.

. In the.analysis to follow, we consider the lawfulness of these six techniques both

dually and in binati Ymhwamﬁ:rmedus,huwm that one of the techniques—
sleep dqmwum—hnspmvm to be the most i ble to the effecti of the
P am, and its at would, in I.'lI Ilkdlhoud., render the remaining techniques
oflmleva}u& ‘I‘heeﬂ’c of the p & depends upon persuading the detaines, early in
the application of the technig umhels dent onthe i gators and that he lacks
comlov:rtussmmnnu. Sleapdepnvluun,yuuhave r“ 1, is crucial to reinforcing that
the detaino can improve bis situation ooly by o sy

-'ﬂleﬁ‘:urw!rwtweted:mqnmmemp}nyedfmlhmshmkeﬂ'wl;bmeﬂlsymanmﬂhlly

hmned,thesemmvetwhmquasmrﬂehncwaemsgmﬁmlpun When used alone, they

" - quickly lose their value. If the detaines does not & i in resp: to these

techniques, the detainee will quickly learn their limits and knuwthﬂhemmnstthem The

* CIA informs us that the corrective techniques are effective only when the detainee is first placed
‘in a baseline state, in which he does not believe that he is in control of his surroundings. The
mﬂunnmgtechmqncofﬂaq:depnvmﬂnmm;u;mmelmmwm

mWewmsendmdthmfamumulmtheeﬁ i of the i progra
o :

. 'm‘b'ummummmumﬂoﬂmmmmadmﬂmmhy
Comopmdﬂoﬂbs(imewmnvmm See 18 U.S.C. § 2441(c)(3): To list the
ices is to underscore their gravity: torture, cruel and inhiman treatment,

puhmngbiolomcﬂmmmm mutilation or maiming, intentionally causing serious
.bo(l:']ymm mpe.mdmdtorahmmmenhngofhnm o2

chdnotmmuwp;wmumnnMwmmnmcmm

-MmﬁeWuQﬂuM mmsprmsedtedmmudommmlymplmm-
of these offenses—p murder, ion or mai

IMINE, rape,
‘sexual assanlt or abuse, and the taking of hostages. ‘See 18 US.C. §§2441(d)(1)§e)§(m.cﬂ).

-(G), (H), and (T). Those six offenses borrow from existing federal criminal law; well- -

deﬂnedmumng;,mdwewﬂlnntuploreﬂlmmdqﬂm" #

¥ ”mm thmmHMWMMMMM'-

mmmn'smmﬁupnﬂm d pﬂhbhln‘ clev —'Wh'anM

.'.' Muwwwmmmumwummhu :
ion of the Act’s ms. Congress i u“mhwnfmwm
h

° _.ﬁmmw-mm.m«mhumdmwm g

i M e T N
(b)(3) NatSecAct
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* a wider scope of conduct than the torture statute and raise two p
- when applied to the CIA’s proposed techniques. Tbeﬁm:sun:sum.hu und:rthedeﬁmuw
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Some features of the three remaining offenses—torture, cruel and snhuman treatmient, and
lmmuomllywmng serious bodily injury—may be implicated by the prop and

s0 it is necessary for us to examine them. Even with respect to these oﬁ‘anses. huwever, we
conclude that only one technique—extended sleep dapnvuuon—requnm slsmfml discussion,
although we briefly address the other five techniques as appmpnm

_ First, the War Crimes Act prohibits torture, in a manner virtually identical to the
previously existing federal prohibition on torture in 18 U.S.C. §§ 2340-2340A. See 18USC.
§ 2441(d)(l)(A} Tlus Office previously concluded that each of the currently proposed six
Jed sleep deprivation—subject to the strict conditions, safeguards,
and. momf.onng apphed by the CIA—does not violate the federal torture statute. See
Memorandum for John A Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, -

“from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal

Counsel, Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques That May Be Used in
the Interrogation of a High Value al Qaeda Detainee (“Section 2340 Opinion™) (May 10, 2005).

*As we explain below, our prior interpretation of the torture statute resolves not only the proper

interpretation of the torture prohibition in the War Crimes Act; but also séveral of the issues
presented by the two other War Crimes Act offenses at issue,

Second, Congress created a new ol’t‘cn.m of “cruel and inhuman treatment” in the War

.-Crmuﬁcl(ﬂle“moﬂ'eme") This offense is directed at proscribing the “‘cruel treatment™ and

1 by Cs Article 3 of the Geneva Conventions. ‘See GPW Art.

'3 My l(a). Inaddiuontolhe“sevuephysmalurmmmlpmow suffering” prohibited by the

wmmwmmm&enmmof “serious physical or mental pain or
suffering.” mo&nxsmsdeﬁmomufmmﬂmphymwpmmma;tmdm :

of"mu.spigmmlpunorm&'mn& the sleep deprivation technique intentionally inflicts a
“bodily injury that involves . . . a significant impairment of the function of a bodily-member . .
or mental ﬁm.l[ty." lsUS G § 2441(d)(2)m), duutnunmemalmd physlul oondmonsdm can

beexp y the CIA’s * The second q under
) -tlnd.eﬁnnml-o 'bmsmsfdpmnarmﬂ'mng, dnl&dymma]dfwuoﬂhesieep
= -'-depnwtwn technqubwnsuhm“mousmdmmmrymlhm“ Under the .

and

ls prop wheapphed,wemwbothqumwmmcw

mmmamm 3mﬂanr&nn=-Aﬂ. MCA § 6(a)(2). In the context of

. =mw00mhﬁde!.m mmmmmmmmmmmwm
"Act that are fully consistént with g of th d in such sources. See
nffaat 51-52, 61:64. i 2 i

"mmm-ﬁ- N, & hovclve sl phvidca! ‘with the detsi e’
mmmm.wmmmwummm it oisidesation. As we explain at various
. mumﬂfﬁhw:ﬁmm e . ¥ .,
' ; 12t o . (00268
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Third, the War Crimes-Act prolu‘brl.s intentionally causing “serious bodily injury” (the
J “SBI oﬂ':nse"} The SBI offense raises only one additional question with regard to the sleep
whether the mental and physical conditions that may arise during that
w;hmque, even if not “significant impairment(s]” under the CIT offense, are “protracted
impairments” under the SBI offense. Compare 18 US.C. § 2441(d)(2)Gv), withid. -
§ 1365(h)(3)(D). Consistent with our prior analysis of the similar requirement of “prolonged
mental harm™ in the torture statute, we conclude that these conditions would not trigger the
 applicability of the SBI offense.”

3 ' In the debate over the Military Commissions Act, Members of C widely differing
* ‘views as 1o how the terms of the War Crimes Act would apply to interrogation techaiques, In light of these
ﬁmmwﬁmmﬂmw“hmmomuannuwmuu

Let me be clear: mhﬂdnﬁmﬂnqmﬁnmﬂmnwuhmeOMM3
mitmmmlnm&mmnmummwmmm
means of interrogation off the table. Rather, this legislation properly leaves the decisions as to the
methods of interrogation to the President and to the intelligence profissionals at the CIA, so that
they may carry forward this vital program that, as the President explained, serves to gather the
mmmmwmmummmw:mm

: mmmmwznmmwﬁnmumwmuammmﬂwy
¢ mm&km:mwmmmmmmwmmmm«m
) - specific s are llegal and which are * although he did state that the Act "will criminalize certain
: i i i iques that cause serious pain or suffering that need not
be prolongsd.” 1. at S10,413 (Sept. 28, 2006). | mmmmwwwumw

that the statute itself established general standards, rather i &f,c.g..ldu
sm«wmmdmmm(uw*muwnummwmaMd hMm
blique that it 1o permit afl of cruel id at

'sm,m(&mn M(ﬂmﬁsﬂnmm(mﬂmmmuummuanm
m»mmmmmmmmmuwmmmw *
. A depri "udusm.:s:-nt&epl.zs.m
(mmm uhmowwmsmde&m ‘suggests that employ techniques
ummwmmm' b . "“*“""hwuims")

sV Mtbmq&m.alhsmbn mWﬂ,dﬂf“ {tmsmamuls:viqs
cmi.ﬂmmm ly imvolved in aver the bill"s text, spggested that the bill might - v
rninatios ok ting variations of certain of those proposed by the CLA (although
mumsdm:g‘mmm“ within the CIA progr mha‘f,idusmm_
© . techn stress po longed standing . . . sleep deprivation, and other similar acts,” is “in my
opinion . . deﬂiulhrﬂnlﬂl“} hxﬂdSlMﬁ{Wd’Sﬂ.Wm’)m&e o
* ‘KmedyAmdnlnut the ground that “Congress should ot try wmwudwm
“[wle don"t know what the future holds™). See also id at 510,384 Sen. Levin) (; with Sen.
" Wamies a5 10 the probibited techniques); id at S10,235-36 (Sept 27, znos);sd.:tsmms-ﬁ(mah
. " Durbin) ("[T}be bill would make it a crime.to ding, indoced . ..
Mmmmﬂwmwwuum&umn ms)(md
- Rep. Shays) (stating that “any petson would conclude™ that “thé so-called cabanced or harsh techniques -
ummwmmmwmarwnﬂzmmmmuwmm :
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! The War Crimes qumh:buamrwmmammwrwaﬂy identical to the general
federal anti-torture statute, 18 U.S.C. §§ 2340-2340A-

s The act of a person who i ires or pts to commit, an act
speaﬁcaily intended to inflict mpbwm.f ar mental pain or suffering (other
than pain or suffering incidental to lawful sanctions) upon another person within
his mstody or physucal control fw r the purpose of obtaining information or a

nranymusmhasudcn

discrimination of any kind.

18 U.S.C. § 2441(d)(1)(A) (emphasis added). The War Crimes Act incorporates by reference the
definition of the term “severe mental pain or suffering” in 18 U:5.C. § 2340(2). See 18 US.C.
§2441(d)(2)(A)."* This Office previously concluded that the CIA’s six proposed intefrogation

3 techmqueswmdﬁnotounsumemmundu IBUSC §§ 2340-2140.L See Section 2340

" .Opinion, On the basis of new infc g the ing
hwmmmwymmbymmmmmd:nmmme;lhumn I‘hﬂefore,m
: conclude that none of the techniq 3 , as proposed to be used by the CLA, constitutes
. '_.mmundcrthe_WarC:uesm, T
_ ] B.
)_' h _mw::&imeé'a\adeﬁnutheoﬁhmof:“wudoriuhumnl:m%sﬁollm: ;
The act of a person who its, € pi or pts to commit, an act
Mm;ﬂamwmmmwwmmmmmm(m
than pain or suffering incidental to lawful ding serious physi

abusc,upmmothupmnwlﬂnnhammdyorwmd

s 18US.Q§2441(d}(1)(B) Alﬁwghihaoﬁemmuﬂnmmwwmmmm
‘oﬁennwmududaﬁfmmmhﬂuw&nﬂdnﬂmmﬁbudwmpmpwd
L _-mquesastheymdmedmbeuusbyihem :

" -~ TheCIT offense, i addition t prohibiting the “severe physiulormcmelpmm
» mﬂhﬁg'muﬁwmzmmmm.m“wfmphmnlmmmupmw

"mmmmumxmmmﬁummhmmwm First, .
. mmmwmumm«uwm The prohibifion on torture in the
. "War Crimes Act, by contrast, would apply to activities, regandléss of location, that oceur in “the conteat of or
¢ mm'mmmw- 1 Sewnd, s under the Wer -
.+ Lrimes Ad, & must be™for if obtaind i
VR R wﬁmwmmwmmmdqﬁ'klsﬂ.s.c.§ml@(lmmdpchml
3 T for smdmmej. The activities that we describe hierein are “for
+, the purposz of o ining i ion™ and ane e comtext of or i wdhlcnmnmﬁ
c_mﬁi:t, nihuemmqwmwwldbmh:. )

B TETITY m; R
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suffering.” In contrast to the torture offense, the CIT offense explicitly defines both of the two
y key terms—"'serious physical pain or suffering” and “serious mental pain or suffering.” Before
turning to those specific definitions, we consider the general structure of the offense, as that
structure informs the interpretation of those specific terms.

First, the context of the CIT offense in the War Crimes Act indicates that the term
“serious” in the statute is generally directed at a less grave category of conditions than falls
within the - scope ofthe mme offense. The terms are used sequentially, and cruel and inhuman
is rstood to consti aimumldmntm&ceg CAT Art. 16
(pmhlhmng“olhe.rawf ordegm:lmg or punish which do hof amount
fo torture”) (empl nctded} : __,_,,asagma‘almm a condition would not

-constitute “severe physical or mema] pain or suffering” if it were not also to constitute “serious
physical or mental pain or suffering.”

Although it implies something less extreme than the term “severe,” the term “serious”
'still refers to grave conduct. As with the term “severe,” dictionary definitions of the term
“serious” underscore that it refers to a condition “of a great degnsaran mdcslrahleorha.rmﬁ:l
element. Webster's Third Int'l Dictionary at 2081, When specifi
‘serious” has been defined as “inflicting a pain or distress [:hu:. is] grievous.” Id. (uplunmg
thn,wuhregudlopam.“scrmus‘ is the opposite of “mild™). )

; That the term “serious™ hmnsihema&'enoetognvewndnﬂ:sfemfmwdbyme
purpose of the War Crimes Act, The International Cammittee of the Red Cross (“ICRC")
J Commentaries describe the conduct prohibited by Common Article 3 as “acts which world
_ public opinion finds particolarly revolting.™ Pictet, gen. ed., IIl Commentaries on the Geneva
Cmmﬂ'oru39(IMmmrmuSU(mmgt&samﬁmcfmﬂmc

mentaries in interpreting C Article 3). Ofthe mini dards of
i with b that Common Article 3 seeks to sustain; the War Crimes Act is directed
onlyat mhw}us"af(lommm:lﬂ SecISUSC.§2441(c)(3) Grave breaches of
the Conventis duct of such y that the Conventions oblige signatoriesto -
- memmrmmmmmmm committing,
* ‘guch violations of the Ci i See, e.g., “GPW™ Article 129. The Conventions themselves
Lo 'inddinmg mwhuchu”mfmthmmbmumlymom “yillful Killing, torture
AT | experiments, willfully causing great suffecing or

mmmmmbodycrhel&h. Cﬂ’WAﬂ 130. In this context, the term “serious” must not be
read lightly. Accordingly, the “serious physical or mental pain or'sufféring” prohibited by the
CIT offense does not include trivial or mild conditions; rather, the offense refers to the grave
conduct at which the term “serious™ mdumgxmh:uchpmwmnofu:e(hzncwwmm
mdiremd.

. Mﬂlemoﬂ'm smmwapeswnammncﬂmm]lmhbmm
-.mﬁemﬂ;ﬂimof‘phymwpmmaﬂenng“md‘mtdpunwm ‘The CIT. -
. . offense, like the anti-torture statute, envi gories of harm and, indeed, -
«, . scparately defines each term.. Asmdmbe!ow ﬂnasepmmumﬂwhedm!h& L8
. ‘requirement that “erious physical pamora:&'mng‘m\hhememﬂldiunnfa “bodily igjury.”
2 o Topumnyudymenal litions to qualify-as “physi 'pummmiﬁnng”wmﬂdmﬂulhe

i) : vt eEeRN
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carefully considered definition of “serious mental pmnor mﬂ'mn,g wrpluas& Consistent with
the statutory definitions provided by Congress, we of the CIT

offense to involve two dlstmct categories of harm.

The CIT offense largely borrows the anti muemmesdeﬁnnmn ofmcnml pain or

sul&rmg_ Alﬂlwghﬂtecrroﬂ'ensemakestwo I to the d , these
revisions preserve the fund purpose of provi clwly defined circumstances under
which mental conditions would trigger the coverage of the statute. Extending the offense’s
coverage to solely mental conditions outside of this careful definition would be inconsistent with
this structure. Cf. Section 2340 Opinion at 23-24 (concluding that mere mental distress is not
enough to cause “physical suffering” within the meaning of the anti-torture satute). We
therefore conclude that, consistent with the anti-torture statute, the CIT offense separately
proscribes physical and mental harm. We consider each in turn.

1

" The CIT offense proscribes an act “intended to inflict . . . serious physical . . . pain or
suffering” 18 U.S.C. § 2441(d)(1)(B). Unlike the tortirre offense, which does not provide an
explicit definition of “severe physical pain or suffering,” the CIT offense includes a detailed
definition of “serious physical pain or suffering,” as follows:

[Blod:lym_]urﬂ!mmwlveo—
()amhmrma]mkufdmh
(ii) extreme physical pain;
(iii) & burn or physical disfigurement of a serious nature (other than cuts,
abrasions, or bruises); or
* (iv) significant loss or impais ‘of the function of a bodily ber,
. _ozg,ln,m'mmnlﬁmlt)' R '

1 §2441(@(2XD).

ook lnhght_uﬂha:deﬁnmnn,thephymalmmpmmufmmmmmm
femum First, it requires that the defendant act with the intent to inflict a “bodily injury.”
Seomd,nmqummﬂmﬂ::mﬂad“budﬂymmf“&umhg”mufmm«mﬂug
mndﬂmns_

a

e, Asmmmﬂmrhemoﬁmseroqunﬂ'hﬂ'h'“ Jant’s conduct be intended to
‘inflict a “bodily injury.” The term “injury,” dqxudmgonmn,mr&fumam:awaof
. “harm” or discomfort. See VII Oxford English Dictionary at 291. 'I‘lnswatumthltdrm
mbmuﬂmus&omihzwmdsﬂmmndn. The injury must be “bodily,” which -
mumdaem]mymhe“ofdnbody 11 Oxford English Dictionary at 353. '!'hewm"bodﬂ)"
the “physical structure™ ofihehmmnbodyﬁnmﬂiemd. Dictionaries most -
dosdyrdm!hﬂwm"bodﬂy”tothatﬂm“phywarmdmhm&utbemw“&

oy m o ememA :
(b)(3) NatSecAct = ST ks -2 1802?2-



132

(o)1)
(b)(3) NatSecAct PSRN s

mental or Spiritual” Websfa- 's Third Int’l Dictionary at 245, Mm the term “bodily
injury™ is most reasonably read to mean a physu':-a] injury to the body.'*

__ As explained above, the structure of the CIT oB‘em reinforces the interpretation of
. “bodily injury” to mean “physical injury to the body.” The term “bodily injury” is defining
“serious physical pain or suffering” To permit wholly mental distress to qualify would be to
circumvent the careful and separate definition of the “serious mental pain or suffering” that.could
implicate the statute. In furtherance of this structure, Congress chose not to import definitions of
" “bodily injury” from other parts of title 18 (even while, as explained below, it expressly did so
for the SBI offense). mschcmreﬁmxﬂnﬁnmmose uthud:ﬁnmonsmedlﬂ‘m
purposes in other statutory larl and they
_potentially could include purely mental conditions. TI:ur. (‘.‘lTorl'fcme differs from ﬂlmodief
- criminal offenses, which provide “bodily injury” as an element but do not have separate
definitions of physical and mental harm."® For example, the anti-tampering statute defines
. “bodily injury” to include conditions with no physical component, such as the “impairment of
- the function of a . . . mental faculty.” 13 US.C. § 1365(h)(4). If the definition in the anti-
' umpmngm:ﬂewmmmmml here, however, the bodily injury réquirement would be
“indistinct from the | dition of a significant impairment of the function of a
mental faculty. See 18 UscC. § ]365(h)(4)(D] Thus, “bodily injury” must be construed in a
-manner consistent with its plain meaning and the structure of the CIT offense. Accordingly, we
’ mlooktowhmmmmusm“gan intent to inflict a physical injury to the body
when determining whether the t in g s intended to cause “serious physical pain or
suffering” .

Py Second, to qualify as-serious physical p:mm-mffmn& the intended physical injury to
* the body must “involve” one of four resulting conditions. Only one of the enumerated conditions
merits discussion in connéction with sleep deprivation, or.any of the CIA's other propased

\"‘Allbsdmnflhedehmmmmhuyf‘ ions Act, Senstor Wamer introduced a writien *
between Senator McCain and himself, wherein they stated that they “do not believe that the term *bodily
adds a géparate requirement which muist be met for an act to constitute serious phrysical pain or suffering™
* :mmmsmmwnm We cannot rely on this exchange (which was not voiced on the Senate
munmmumwywmﬂnmwmw . See, e.g., Duncan v. Walker, 533
U, 167, 174 (2001) (“[A} statute ought, upori the whole, 10 be so construed that, if it can be prevented, no clause,
i MWMMMWMwWTPMV Union Pacific Ry. Co., 99105, 48, 58
- . (1879) ("[L]egislation is pr Inuscm iperfl mﬂiﬂmﬂsmwmdmfpmﬁhmm
4 mham), . # .
e Mm«mmmwmmwmwms
. US.C. §1365(h) &-.q. 18 ULS:C §§ 37(a)(1); 43(D); 113(b)(2), 1111(c)(5), 1153(a), 1347, 21192). A
P - privision under the States Sentencing Guidelines, though similarty worded to the CIT offenst in other
DI wm:mmawwmmmwﬁmmw
I whﬂummmmmmumm«Mmmhum Sss'l'.lSuS.G §IB! 1
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techniques: "r.he sugmﬁcam loss or impairment of the function of a bodily member, organ, or
- - mental Fauul:y
The condition requires a “loss or impai " Standing alone, the term “loss™ requires a

“deprivation,” and the term “impairment” a “deterioration,” here of three specified objects. See
i Webster 's Third Int’l Dictionary at 1338, 1131. Both of these terms, of their own force and
* without modification, carry an implication of duration; the terms do not refer to merely
mmenl:ury conditions. Reinforcing this condition, Congress required that the “loss” or
. “impairment” be “significant.” The term “significant” implies that the intended loss or
impairment nust be characterized by a substantial gravity or seriousness. And the term draws
additional meaning from its context. The phrase “significant loss or impmmwnl is employed to

define “serious physical pain or suffering” and, more generally, the & that would
constitute a “grave breach” of Common Amdc 3. In madungﬂ:c level of seriousness called for
in this context, it is ble to lude that both duration and gravity are relevant. An

extreme mental condition, even if it does not last for a long time, may be deemed a “significant
impairment” of a mental faculty.. A lessmme condition may become significant m:ly ifithasa
longer dummn

k ’Ibcm:nalsomdmsdwthalnolall' pai of bodily “functions” are sufficient to
-implicate the CIT offense. Instead, Congress specified that conditions affecting three important
* types of functions could constitute a qualifying impairment: the fiinctioning of a “bodily
member,” an “organ,” or a “mental faculty.” The meanings of “bodily member” and “organ” are
straightforward. Formplqmemafthemmmmmdmstheahﬂnymmlk,
J would clearly itute a “function” of 2 “bodily member.” “Mental faculty” is a term of artin
- cognitive psychology: In that field, “mental faculty™ refers to “one of the powers or agencies -
. into which psychologists have divided the mind—such as will, reason, or intellect—and through
the interaction of which they have endeavored to explain all mental phenomenon.” Webster s
. Third Int'l Dictionary st 844.. As we explain below, the sleep deprivation technique can cause a
tunpomrydlmwshmmmganuﬂmmtﬂwmy binthemﬂcfthnstmmqtummmﬂm
an unspecified or p nt of mental functioning. “The use of the term “mental
ﬁwky“mqmmdmwmdmfymmpommaspmofmdﬁmmgmmm
. "1 The “substantial risk of death” mdmmmmum@mamamm'
other proposed techniques, Mdhqwmmmmwnﬂd@

‘Medical personmel would determine for each detainee subject to i tion that no for the
- mpplication of the techniques to (hat detaince. , CIA. eaquin: termimnati ofa ique when it
. mwmmmmﬂdmmm -_ - " '- :

- 4 wm;mq‘mmmmmwwwmmammmm
_ ,-&-mUchwuw)wm Mmmum“mmﬂ:ﬂpm'mwmmw
- s " .mean “extreme physical pain" Jd:at 19 ("The st of the word ‘severe’ in the
L m:mammkwhmmmmm‘xu mmmm
£ 00 Wumﬂh of extreme pain”).. On the basis of our determination that the six techniques donot -

involve the i ‘of “severe physical pain,” see id at 22-24, 31-33, 3539, mmmm@ﬂﬁ“
! mvdw'mu_mphyﬂnlpdn. And,.bmmuﬂmqu ayisible physical alteration or bum of any,
* M. kind, the condition of *a bum or disfi : ﬁamm@mﬂmmmwwhdnuu
O T rondmeRE  [eseR -
(b)(3) NatSecAct R SR i o 100274
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impaired, as opposed to permitting a general sense of hazi fatigue, or di fort to provide

one of the required conditions for “serious physical pain or suffering”

Read together, we can give discernable content to how mental symptoms would come to
constitute “serious physical pain or suffering” through the fourth resulting condition. The
“bodily injury” provision requires the intent to inflict physical injury fo the body that would be ~
expected to result in a significant loss or impairment of a menital faculty.” To constitute a
“significant loss or impairment,” that mental condition must display the combination of duration
and gravity consistent with a “grave breach” of the law of war. Finally, we must identify a
discrete and important mental function that is lost or impaired.

The physical conditions that weunderstand are likely to be associated with the CIA’s
pmposedmmdedslamdeprwanmt«lmquemu!dmtms{yi}quwmm ﬁsan
initial matter, the led sleep depr igned to involve minimal physi

. contact with the detainee. TheCMdmmedthemcthodfm' ping the detai ke
" primarily by shackling the individual in a ng position—in order to avoid invasive physical
contact or confr ion b the detainee and CIA 1. CIA medical personnel have

% - informed us that two physical conditions are likely to sesult from the application of this

:  technique: Significant muscle fatigue i with ding, and edema, that is, the

swelling of the tissues of the lower Iegs\ C!A medical pamomﬂ, including those who have

“observed the effects of- ded sleep d as in pasti

mﬁormeduamntmd:wndm“donmwukmlhehytothepmmumthedmmldm

: longwmndorwﬂk. Detai jected to ded sleep deprivation remain able to walk
J' after the ion of the techni Mi -, if the detainee were to stop using his legs and

wuy:omwnmwwwmmwuamw&ommmmwamnrm
would be adjusted or terminated. The detainee would not be left to hang from the

siw:ldes By definition, therefore, the function of the detainee's legs would not be significantly

[mm—mywmwmmmmmemmﬁedmmswgmandmnﬂehmm

7 L. Norissimple edéma alone a qualifying impai It is possible that clinicall

W &@iﬁuﬁdmm&ehmwlmmyommm«mduwhmqmmdmdwd

_personnel would termi of the technique if the edema were judged to be )
,-msmﬁmm.le“fnposedlmkwhodth.meplglfadmbmumﬁmmﬂym .
.nunmmtlwmkofablwdd.otmdﬂmh CIA medical 1 would .

and  the technigy bafumheedmamchedrhnlwdofww‘ﬂdm

. subsides with only a few hours of sitting or reclining, and even persons with severe edema can

. walk. mﬁmmmmbythemmwmdcﬁmuuyﬂgmﬁmedmmdmemmmed

v “mmmmmmmwmumxwwnmm
= mlmmhmmm@m impairment. The term “involves,” however, requires
-+ mom than e bt - qmrmmmmmmmm
mmmmﬂmmmm Abodﬂyhﬁwywmnd‘mwlw"mm
melyonashnmngu i an unrelated physical condition,

o e

sonsucpEE ) wieRamS 100275
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ability of the detainee to use his legs, demonstrate that the mild edema that can be expected to
‘pecur during sleep deprivation would not constitute a “significant impairment™ of the legs.

The mental conditions associated with sleep deprivation also are not “serious physical

“pain or suffering.” To satisfy the “bodily injury” requirement, the mental condition must be

traceable to some physical injury to the body. We understand from the CIA's medical experts
and medical literature that the mild hallucinations and diminished cognitive functioning that may
be associated with extended sleep deprivation arise largely from the general mental fatigue that
accompanies the absence of sleep, not from any physical phenomenon that would be associated
with the CIA"s procedure for preventing sleep. These mental symptoms develop in far less
demanding forms of sleep deprivation, even where subjects are at liberty to do what they please
but are nonétheless kept awake. We understand that there is no evidence that the onset of these
mental effects would be accelerated, or their severity aggravated, by physical conditions that
may accompany the means used by the CIA to prevent sleep.

. ibutable to

Ewven if such diminished cognitive functioning or mild hall
a physical idjury to the body, Lbey would not be significant impairments of‘lhe function of a
mental faculty within the meaning of the statute. The CIA will ensure, through monitoring and

regular inations, that the detai docsnolwﬁ‘ﬂ'aasmﬁmt reduction in cognitive

- functioning tt hout the application of the technique. IF the detainee were observed to suffer
any hallucinations, the technig wbuldbe' diately discontinued. For evaluati _,or.her
aspects of cognitive functioning, at a CIA medical p 1 would the
detainee to determine that he is able to answer questi describe his di

and recall basic facts about the world. Undarl'hﬁecmmm thsdmnushmmofwspmw
fimctioning would not be “significant.””

In addition, CIA observations and other medical studies tend to confirm that whatever
effect on cognitive function-may occur would be short-lived. Appllcmwoﬁhepmposedslwp
‘deprivation technique will be limited to 96 hours, and hallucinati
wmuved&mmmhkdywwumﬂaﬁuthemdpnmoﬁhuwoi mrw\u,we

d-that cognitive functioning is fully i with one night of normal sleep, which

: dummmuﬁbepsmwmapp]mnfﬂnmqu& ‘Given the relative mildness of
+ the diminish aning that the CIA would permit to occur before the technique is
.mmfmmmmﬁmumwwm-am:mmmhe
"‘ﬂgmﬁcm.”

' The techniques that we discisss herein are of course designed to persuade the detzines to disclose

* information, which he would not otherwise wish to do. mwwﬁgmmmw&:n however, at’

significant impairment of the detaines's will, arguably a “mental faculty.” techniques are

" Geignet 0 s vasongeions 1 ewd the derinen o emerise bis will i, pariclat s, I this way,the
k- 'Mmmmummmmumkmmmmummuu
) mmmwmmm

" ”Amwd‘mmwﬁ: MWMCITM iﬁﬂulﬂdiﬁunﬁlhuphmq

- "F_ >
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The CIT offense also prohibits the infliction of “serious mental pain or suffering,” under
which purely mental conditions are appropriately considered. In lhe.'ﬁscdm 2340 Opinion, we
concluded that none of the techniques at issue here involves the i ion of “severe
mental pain or suffering,” as that term is defined in 18 U.S.C. § 2340, TthHoEenseaﬁopls
that definition with two modifications. With the differences from section 2340 italicized,
“serious mental pain or suffering” is defined as follows:

The serious and non-transitory mental barm fwhich need not be
prolonged) caused by or resulting from—

(A) the intentional infliction or threatened infliction of serious physical .

Pai!l'ofmﬁuim;
(B) the administration or pplication, or t P -
application, of mind altering substan or other pr 4 calculated to disrupt

profoundly the senses or the personality;
(C) the threat of imminent death; or

(D) methmmnlsmﬁuwwnmﬂlmemlybembjmmdm
serious physical pain or suffering, or the administration or application of mind-
) altering sub: or other procedures calculated to disrupt profoundly the senses
-or personality. :
See 18 US.C. §2441(d)(2)(E) (specifying adjustments to 18 U.S.C. § 2340(2)).
None of these modifications expands the scope of ihe definition to cover sleep
. - deprivation as employed by the CIA or any of the other pioposed techniques. The CIT offense
" replaces the term “severe” with the term “serious” throughout the text of 18 U.S.C. §2340(2).
: mmmwdmﬂndeMM"mesc§ﬂm
... replacing it with a requi uf“mmdmn-humﬂmymmh]hﬂm(whdmudnmbe
i :prolunged') Nevmholess,pmuwﬂhdmdaﬁnﬁummthem-mmmthehﬁmum

Wummdlmﬁmhmmﬂmmmi‘mmmmu

: particulardy
. also suggests an element of wrongfulness, see, 22, FMrMMTWnB[mm:n
¢ .wwmmnwmmnmuwmmmmmumw
~physical contact. While the CIA uses some " that 1 contact with th
_ ﬁnmhmmuymmwwﬁm-mummmmmmm
.'mhmmmmuﬁmmmmmmmmmnmﬁmuw«
o Imnnglmﬂie(bylhm‘mpbmw: 1 )
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the CIT offense requires one of four predicate acts or conditions to result in or cause mental
harm, and only then is it appropriate to evaluate whether that harm is “serious and non-
‘transitory.” See Section 2340 Opinion a1 24-26. Three of those predicate acts or conditions are
not implicated here. Above, we have concluded that none of the techniques involves the
+ imposition of “serious physical pain or suffering” The techniques at issue here also do not
involve the “threat-of imminent death,” see supra at n.17, the threatened infliction ol‘ serious
. physical pain or suffering, or threats of any kind to persons other than the detainee.™

o

The only predi act that requires a more ded analysis here is “the
or application . . . of mind altering sul or othér proced leulated to disrupt
profoundly the senses or the personality.” The text of this predicate act is the same as in 18
US.C. § 2340(2)(B).

' . In our Section 2340 Opinion, we placed sulmmual weight on the requirement that the
. : dure “disrupt profoundly the senses," explaining how the limits the scope of
the predi act to parti larly ext memalomdluons Weacbnwledsed however, that a
. hallucinati could constitute a profound di ption of the senses, if of sufficient duration. Jd
at 39, Neveﬂ.heless,msnmmu@&m:mfmddxmpumnfthesenmmom&mng
the application of a procedure. Instead, the statute requires that the p lculated™ 1o
'\ uuseaprofcnnddmwucnoﬂhem See Webster's Third Int lﬁcﬂomryu 315 (defining
“caleul ived 5o as fo splish a purpose or to achieve an effect:
lﬁau,gmom:nadvmoe")(emphastsadded) This requirement does not license indifference to
. conditions that are very likely to materialize, But we can rely on the CIA’s reactions to
)_ conditions that may occur to discern that a procedure was not “calcul "'tobnngabwu

proscribed result. CIA medical personnel would regularly monitor the
accepted medical practice and would discontinue the mchmque should any l'salluc'rmmns 'bc

* Tt is true that th i unlikely to b f the limitations imposed upon CIA interrogators
et their in od plan. A 1d fear that if he does pot cooperate, ihe CIA miy
* escalate the severity of its interrogation methods or adopt techniques that would amount to serious physical pain or
suffering.” That the detainee may harbor such fears; however, does not mean that the CIA interrogators have issued
o, ‘alegal "“threat ™ Tlthiﬂ'ﬂmluwmhﬁurﬁunhﬁudwlim:'ﬂnufmbﬁﬂnm
- Gbgerver would regard his words ar deeds as a “scrious expréssion of an'intention to inflict bodily harm.” United
- States v. Mitchell, 812 F.2 1250, 1255 (9th Cir. 1987); see aiso United States v. Zavrél, 384 F.3d 130, 136 (3d Cir. -
. 2004) (same); United States v. Savie, 122 F.3d 122, 125 (24 Cir. 1997) (further requirini a showing that, “on [the:
‘threat’s] face and in th ces to which it is made, it is 7
mﬂﬂnﬁmbemmmd,ummquf and imminent prospect of execution”)
(internal quotation omitted); see generally 4 Wharton kmﬂm;ﬁmwu:mmm-m
mmkumumw&mﬂﬁumumhm whether he was actually in
danges,” presumably due to the intention of the defendant to carry out the proscribed CIA do not
.mmmmmwmmmmmmmmmwd'mm
pain or suffering ™ Nor do they engage in soggestive wammwmﬂpﬁu o
suffering” will ensue. Prosser and Keeton, The Law § 10, a1 44 (5th e 1984) (actionable non-verbal
Mwm:wummammﬁamdnmwmamhﬁmmim
- immediately be made ready for use™).- Mmmmmwmmum'sm
.mwmmmmmummm of “threat.™.

0 . DL T _
T ¢ ) I et e —— ; )
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di d. Suchp ions d that the technique would not be “calculated” to
pmdur.e. haIEuclm.tlons

Whether or not a hallucination of the duration at issue here were to constitute a profound
disruption of the senses, we have luded that the hallucination would not be long enough to
constitute “prolonged mental harm' under the definition of “severe mental pain or _suﬁu'ing" in
 the anti-torture statute. Section 2340 Opinion at 39-40. The adjustment to this definition in the
CcIT oﬁ‘ense—mplacmg “prolonged mental harm” with “serious and non-transitory mental harm
(which need not be prolonged)"~—does not reach the sleep deprivation-technique, The
md:ﬁm_:on isa refowslng of the definition on severity—some combination of duration and

instead of its prior relianice on duration alone. The new test still excludes mental
harmi that is “transitory,” Thus, mental harm that is “marked by the quality of passing away,” is
“of brief duration,” or “last[s] for minutes or seconds,” see Webster ‘s Third Int'l Dictionary at
2448-49, cannot qualify as “serious mental pain or suffering” Also relevant is the text's
negation of a requirement that the mental harm be “prolonged.” 18 U.S C.'§ 2441(d)(2)(E)
(providing that the mental harm that would constitute “serious physical pain or suffering” “need
not be prolonged™).

‘These adj howe , do not elimi the inquiry into the duration of mental

. harm. hmmd,ihemoﬁ'ens:sepuﬂe!qumrulhnlhemmalhmnbe “serious.” Aswe

explunod abovu, the term “serious™ does considerable work in this context, asit seeks to
- : that ¢ a grave breach of Common Article 3—conduct that is
" uni Il d d. The i that the mental harm be “serious” directs us to
wmemmyofmecmmm Mental harm that is particularly intense need not be
longlast!mtobesenm Cmmdy,meninlha:mthn,mmnglmmmlweiaf .
Y, is not as idered “serious™ m]_\rlfnwmmedﬁ:rnlmgpmod
of time. Read together, meu;a]humnmsnly“neednmbe
constitute “serious mental pain or suffering,” hnmmmﬂderfbmsafmenulﬁmmuld
needtoboofnsngm.ﬁcammwwwbeoomdew_d“mous Fortbemmmnxﬂmr.he
short-lived hallucinations and other forms of diminished cognitive functi g, that may occur
with extended lack of sleep would not be slgm.ﬁummpurmentsofamﬂ&mlty such
mental conditions also would not be expected to result in “serious mental harm.” Again, crucial
mwaﬂymmhtﬂ&mdwﬂllmshwldmyhdhm&mormﬁm
decli meogmtwe _.wand'hﬂlﬂ)'pmenhllhdh:mmorothufmms

: o\f‘“ inished ive fur wbmieqmcklywhmrmupmmed

i

By wn-ldmhe wdlﬂwl.pmﬁulﬂylhnm'ﬂllw
ﬁndimlwuu mmmummﬁmmmwmmmmwuu

T Indeed, seeking
¥ mwmumm m‘:gd,ldidism gather accurate intelligence. Mu—,m

employ nmdwnm ‘:rﬁmmmmhtmm
131k in retorn for to slecp, Fatigue: in his ability to lie

B amvlndnglymdmw mmmumwm amﬂwkhm wm»emw

. | that agreement, interrogators
; mmmmmmummmunmmmmmmmm
amﬂﬂnmmﬂnﬂm. : )
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The third offense at issue is “intentionally causing serious bodily injury.” 18 U.S.C.
§ 2441(d)(1)(F). The Act defines the SBI offense as follows: “The act of a person who
intentionally causes, or conspires or attempts to cause, serious bodily injury to one or more
persons, including lawful combatants, in violation of the law of war."® The War Crimes Act
borrows the definition of “serious bodily injury” directly from the federal assaylt statute, 18

“US.C.§ 113. See 18 US.C. § 2441(d)(2)(B). The federal assault statute, in turn, incorporates

by reference the definition of “serious bodily injury” in the federal anti-tampering statute. See 13
USC § 113(b)(2). mmmmpmmmmmu .

{T]he term ‘smous bodily injury” means bodily injury which involves—

(A) a substantial risk of death;
(B) extreme ph)'s‘fin! pain;
ok !
™) ;rotrw.ed loss or impairment of the ﬂmcx:uns of a bodily member.
organ, or mental faculty.
18 U S C.§ I365(h)(3} Three of these résulting effects are pllml)r not applicable to the
under here. As explained above, the techniques involve neither an

:appmcuhly elevated risk of death, much less a substantial risk, nor the imposition of extreme

physical pain, nor a disfigurement of any kind. Indeed, no technique is administered until
medical personnel have determined that there is no medical contraindication to the use of the
technique with that particular detainee. For reasons we explain below, slecp deprivation also
doesmtleadm“tbapumdedlossormpwmzntoﬁheﬂmuhomoflboddymembet,

or mental faculty.”

.+ This Offige has analyzed a similar term in the context of the sleep deprivation technique

before. memple.wedetermmndthntheniddhalhmmhumlhﬂmymdmngmmdud
slesp di ion are not “prol d." Section 2340 Opinion at 40. Both the term “prolonged™

- and the term “protracted” require that the condition persist for a significart duration. We were
uhmmmmpomtbemmofumsawndmmmm[astwbe“pmlwgei ‘Nevertheless,
. judicial determinations that mental harm had been “prolonged” under a similar definition of
muemtﬁe'rmuxe\"ml’memmmzsusc §1350 note, involved mental effects, -

g, post stress synd , that had pérsisted for months or years after the events
inq See Mekhinovie v. Vuckovi 1981?3@])?411322,1346@11’ Ga. 2002)(relying on

. H:e&uthu'mchpmmﬁmmmuwlomﬁulom-tmmchnhgmdhnmuamﬂtcfﬂn

ordeals they suffered” years after thie alleged torture in determining that the plaintiff experienced .

""'pmlongedmanulhm’) Saﬁdiev.ddm’uﬂ,ﬂ?ﬂl’ Supp. 2d$96,601-t}2(E.D Pa. 2003)

”msﬁlhmeWEﬂdﬂmb%m‘dﬁhdw ‘There are -

' bertain matte quirement places beyond the reach.of the SBI offease. 1, for example, a member of ai
-armed fio joying comk i were (o cause s=rious bodily injury on the battlefield pursnant to”
-le;iﬂmm.nﬂl.l MMSBIMWHMM “The imposition of “serious bodily infury™ on thoss -
in custody in suchastop 3P mﬁalwmtvhmmhwdw &t.c.g, p

:”-'.cmwmu i g e ) 5
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(holding that victim suffered “prolonged mental harm” when he was forcibly drugged and
threatened with death over a period of four years) ™ By contrast, at least one court has held that
the mental trauma that occurs gver the course of one day does not constitute “prolonged mental
harm.” Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285, 1294-95 (SD.
Fla. 2003) (holding that persons who were held at gunpoi night and were tk d with
*death throughout, but who did not allege mental harm extending beyond that period of time, had
not suffered “prolonged mental harm” under the TVPA). Decisions interpreting “serious bodily
_injury” under 18 U.S.C. § 1365(h)(3) embrace this interpretation. See United States v. Spinelli,
352 F:3d 48, 59 (2d Cir. 2003) (explainiog that courts have Jooked to whether victims “have

wﬂ'_erecl from lasting psychologi 'dehlhtaunn" isting long after a traumatic physical injury
in determining whether a * pai "hasoc-mrmd), United States v. Guy, 340 F.3d
655 (8th Cir: 2003)[hotdmgmu of post stress synd more than cne

year after rape constituted a “protracted impairment of the function ofa. .. mental faculty");
United States v. Lowe, 145 F.3d 45, 53 (]stC:r 1998)(loolungiopsy¢hologml mmmmlm
" after an incident as evid ofa* ™). In of p
psychological care in the months and years after an incident l:ansmg bodily injury, courts have
- on occasion turned away claims that even extremely violent acts caused a “protracted
impairment of the function of a . . nma.lt‘awll)! Seé, e.g., Umredﬁafavﬂwm&FSd

542, 548 (1st Cir. Im(wmnmg based ona “p
1 mlpument whmwmmh&dnotsmlm ling in the year following incident). Thus,
fessionals have d -d and treated such a condition, after these
wchmquesbavcbmapphed,xs inly rel tod ini hether a p d
Wdamdtsaﬂtylmoowm” N !

‘) - " Given the CIA"s 96-hour time limit on conti sleep depri n, the hours b
whmlhesemmNanaooﬂdbeexpmedwdwﬂupmdwhmlheymuldbmmeof;
severity that CIA p the techni muldumheafmﬂiumdurmonmmﬁr

. theraqlnmmeutthuunumpaummbe cted™ This conclusion is d by the -

.meﬁu]mdmemd:a&ug&uwchwndmommdewﬂhmmghmfmnddwp

"Wem»mhmm determine whether th intentional inflction of pos-r
_wcﬁwmmmhhﬁmanm“mﬁmﬂhummmﬂmh

S - syndrome. mw-wmmmmmdm«mmmmm
R e ul"‘ detainees has been di 10 suffer from it. - L

. ”m:.;m.m-bm:mmawwmmmm Asaqﬁn‘lm
.. ﬂnbmdarmni mdﬂﬁuhm‘hﬂywmuwwﬂﬁnﬁmﬂ
<+ a7 mental faculty” would qualify as a bodily injury. 18US.C. § {h)(4).

oy Mﬂwmwmwm  required for ane of the wmamm
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Onr analysm of rJ:e Wsr Cn.me.s Act thus far has focused on whether the application of a
inter Jue~—in particular, ded sleep deprivation—creates physical or

mental conditions that cross the specific thresholds established in the Act. We have addressed
questions of combined use before in the context of the anti-torture statute, and concluded there

'tlmthcmmbmaduseofthemtmhmquusnrmmdndnotmwhmﬁelmpusmmof

physical pain.” M dum for John A. Rizzo, Senior Deputy General Counsel,
Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Atiorney
General, Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to the Combined
Use of Certain Tzcbqusmlk:fntermgmmg’ﬂ:gh Value anedaDemmm' (May 10,
2005). This I is h | pain” is the specified pain
tllmshcidﬁormemoﬁenmandtbesmoﬂ'enm.maddmnnmﬂntm:oﬁmsc See 18
Usc §§ 2441(d)(2)(D)(2), 113(b)(2)(B). With regard to elements of the War Crimes Act
conceming “impairments,” CIA observations of!hemhmad use of these techniques do not
mggeﬁ!hﬂlheadd:mnofothﬂtechmquudumgt&e ion of extended sleep d ion
would accelerate or aggravate the cogniti iated with the technig soasto
reach the specified thresholds in the CIT and SBI offenses. Given the particularized elements set
forthmuaeWarCmmsAs:,th:mmbmedmufd:esxlmhmquesmpmposedhyﬂwm

“would not violate the Act.

E.

The War Crimes Act addresses conduct that is universally condemned and that
constitutes grave breaches of Common Article 3. Cowusmﬁedthestmtodedmmr
NMation's i loi.bose,l" ions and to provide our p | with clarity as to the
boundaries of the criminal it lmdu'Cmnmonﬁmde3oftheGmew
Conventions. Furdlemsmﬂumsedabwe,mwmhdethuthemlequuespmpmedﬁx
‘use by the CIA, when used in dance with their accomp. feguards, do

- not violate ibgweu!ir. offenses mblzshed by d:eWtr Cnmea Act.

- .

Faﬂﬁcmaomdmadmﬂmhﬂ,m, P ' gation techniques also-are

'mmwhhmnmuhmm

A
TheDTA,mquuu!heUmad States to oom,plymthwﬁm constitutional aundan!s:nﬂg

s ireatmeat of all persons in the custody or control of the United States, regardless of the
<. ‘natioriality of the person or the physical Iocation of the detention. ﬁoDTAmeﬂm“[n]o )
Government, .

individual in the custody-or under the physical control of the United States

e _-mﬂmcfmﬂ@wm@hmm&wbjﬁmmmmm

@iy

- treatment or punishient.” D‘!‘A.§-1403(a). TbeAﬁdaﬁw“uuﬂ,mhmordeyadmg
" treatment or punishment” asﬁ:lluwsc ’ ) .

_ (bH3)NatSMG1 = L L s ST 100282
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In this section, the term “cruel, int or degrading or punishment™
_ means the cruel, unusual, and ink or punist hibited by
_-’ the Fifth, Eighth, and Fourteenth Amend to the Constitution of the United

States, as defined in the United States Reservations, Declarations and
Understandings to the United Nations Convention Agamst Torture and Other
Forms of Cruel, Ink or Degrading T or Punis} done at New
York, December 10, 1984,

'DTA § 1403(d).™ Taken asa whole, the DTA imposes a statutory requirement that the United

States abide by the sub ards applicable to the United States under its
reservation to Article 16 of the CAT in the of di gardless of | ar
citizenship.

The change in law brought about by the DTA is significant. By its own terms, Article 16
of the CAT applies only in “temitory under [the] jurisdiction™ of the signatory party. In addition,
the constitutional provisions invoked in the Senate reservation to Article 16 generally do not
apply of their own force to aliens outside the territory of the United States. See Johmson .
Eisentrager, 339 U.S. 763, 782 (1950); United States v. Verdugo-Urquidez, 494 U.S, 259, 269
(1990); seé also United States v. Belmont, 301 U.S. 324, 332 (1937); United States v. Curtiss-
Wright Export Corp., 299 U.S. 304, 318 (1936). Thus, before the enactment of the DTA, United
States personnel were not legally required to follow these constitutional standards outside the
tesritory of the United States as to aliens. Nevertheless, even before the DTA, nwasﬂlspohcy

" ofthe United States to avoid eruel, inhuman, or degradin; t, within the g of the
i 1.8, reservation to ‘Article 16 of the CAT, ofan]fduumeemU S. umody, msarﬁlmofhca:m
- or nationality. See supra at n.1. "The purpose of the DTA was to codify this policy into statute.

B.

) Mmmum&mwhmmsmmwmmmmd,mmm
- inh hibited by the Fifth, Eighth, and/or Fourteenth
-AmndmmwibeCemuhmnofdleUmmlStm only the Fifth Amendment is directly
el here. The Fe I jes, in reley part: “No State shall . .

depmeanypamoﬂ:&.lﬂ}ertyw perty, without due p of law™ (Emph 'addut) T
i mmmwwﬂymmmwmmsovm Su,c.\g San f

‘mwuw»u.a“wmmmmdmmammuammmm 5
mmmmdmmm.. : based on United States Law,

X mﬁw.lnﬁf of “degradi ‘mamla &I&nmwrnd

cmmammmndmmhmamm Punishment, in’

" smmm1mn1$:ﬁrmmmmmamunammml-
'-so.mmm oﬂw Tihuman or : unishment at 25-26 (Ang.
130,1990). Th be ive with the guarantees against croel,
-mllndmm mmw'aqumcmfnwsmhmm
at 25; wmm&mmtm-n “degrading” behavior in the ordinary sense of the term; instead,
I‘lupnﬁwiu “only insofar mwmmmm mmms&,mum

R — B ,m ) - LR
: -"_‘“f". Netfeet SRS _ _- £00283
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.

# mmm The Supreme Court
- without a trial would violate the Due Process Clanse. &WMv Salérno, 481 UKE?.WT[!W):
7 - City of Revere v. Mass. General Hosp., 463 U:S. 239, 244 (1983); Wolfish, 441 U.S. al 53536 & on.16:17. i
. wmawmmwmﬂmmmmm

Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 U.S. 522, 542 n.21
(1987); Bolling v. Sharpe, 347 U.S. 497, 498.99 (1954).

The Eighth-Amendment prohibits the infliction of “cruel and unusual punishments,” As
the Supreme Court repeatedly has held, the Eighth Amendment does not apply until there has
been a “formal adjudication of guilt See Bell v. Wolfish, 441 U.S. 520, 535 n.16 (1979);
Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977); see also In re Guantanamo Detainee Cases,
355F. Supp. 2d 443, 480 (D.D.C. 2005) (dismissing detainees’ Eighth Amend claims
because “the Eighth Amendment applies only after an individual is convicted of a crime™). The
limited applicability of the Eighth Amendment under the reservation to Article 16 was expressly

_ recognized by the Senate and the Executive Branch during the CAT ratification deliberations:

The Eighth Amendment prohibition of cruel and unusual punishment is, of the
three [constitutional provisions cited in the Senate reservation], the most limited
in scope, as this amendment has consistently been interpreted as protecting only

- “those icted of crimes.” fngraham v. Wright, 430U 8. 651, 664 (1977). The
Eighth A | does, b , afford p jon against torture and ill-
treatment of persons in prison and snm:l.u' situations ofmr:umipwmﬁmmt

5 y and Analysis of the Ci i ﬁsnnsr.‘fmxemdmher&uei,lnbummm

ding Tr or Punish mS Treaty Doc. No. 100-20, at 9 (emphasis added)
(“.E_.... Bramch Si ary and A is of the CAT"). Bmmnccfﬂwh:ghvalue
detainees on whom the CIA might use } has been icted of
mmmem&eﬂmbﬂdmmmmn{mmmmmmm
dwecﬂyrelmhem” _

- The Due Process Clause of the Fifth Amendment forbids the deprivation of “life, liberty,
or property without due process of law.” Because the prohibitions of the DTA are directed at
“treatment or punishment,” the Act does not require application of the procedural aspects of the
Fifth Amead 'I'heDTA ides for compliance with the sub jve prohibition against:
“cruel, inhuman, or d or punisk " as defined by the United States

A rmmonwﬁmulelﬁuﬁhc(:&'r ‘IbeCATmmmmhapﬂdnbmmrtﬁrtom
-ahmwmmummhnﬁllslnnoﬁthemmdmmmmdbymeCAT See -

CAT Art. 16 (prohibiting “other cruel, i “or degs or punishi -‘Mdo-
not amount to torture™). The term “tr " therefore refers to this prohibiti
mmmmmmwwmmsmmmmmmchmm The

'addmununhem mwmmaﬁwmmmwmswmm

¥ This is not to wmmmmmxmw mmurm\wm

E Canw.ns.us',.lﬁgs_t-ssmm ra
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ultimately effected on a detainee—not upon the process for deciding to impose those outcomes.
Cf. Guitierrez v. Ada, 5281J.S, 250, 255 (2000) (observins that the interpretation of a statutory
term “that is capable of many ings” i often infl ‘byumwnrdstha:smmundn)
Moreover, the DTA itself includ ive and detailed di ﬂlcproccsstobe
afforded omm dmmees in mllltary u.lslody See DTA § 1405. Congrm s decision to specify
detailed proced: to p cannot be iled with the notion that
the DTA was intended sanw.lunecusly to extend the procedural protections of the Due Process

' Clause generally to all detainees held by the United States.

- Rather, the substantive component of the Due Process Clause governs what types of
‘treatment, including what forms of interrogation, are permissible without trial and conviction.
‘This proposition is one that the Supreme Court confirmed as recently as 2003 in Chavez v.
Martinez, 538 U.S. 760 (2003). See id. at 779-80, id. at 773 (plurality opinion); id. at 787
(Stevens, ., concurring in part and dissenting in part). Further reinforcing this pnmple. a
.mu;on:yoflhe]umoesmmzedﬂmmese[f‘ imination Cla instead of
- particular means of i d confessions from being used
to secure a criminal conviction. See Chavez, 538 U S. at 769 (plurality opinion, joined by four
Justices) (“[M]ere coercion does not violate the text of the Self-Incrimination Clause absent use
* of the lled in & criminal case against the witness."); id. at 778 (Souter, J,,
mnmmng in the judgment) (rejecting the notion of a “stand-alone violation of the privilege
* subject to compensation” whenever “the police obtain any involuntary self-incriminating
statement™).

mmmmmpm against i ices that
J “shock{] the conscience.” ‘Rochin v. California, 342 U.S. 165, m(wsz) see also County of
’ Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (“To this end, for half a century now we have
spoken of the cognizable level of executive abuse of power as that which shocks the
conscience.™).?* The shocks-the-conscience inquiry does not focus on whether the interrogation
was cotrcive, which is the relevant standard for whether a ‘would be admissibly !'.n
court. See Malloy v. Hogan, 378 U.S. 1, 7 (1964) (“Under [the Self-Incrimination Claust], the
: : mmmmonquuuywmmhu*memuufunmdﬁmmubmmngmcwn&sm
.+ wasshocking, but whether the confession was free and voluntary.”). Instead, the ‘Televant -
ey Mwm&w@mﬁmuwmmmmmwﬁywm

*  harm inflicted in the course-of an interrogation.” Wilkins v. May, 872 F.2d 190, 195 (7th Cir.
. 1989) (Posner, 1.). In order to cross that “high” threshold in the law enforcement context, there
must be mmniuuﬁuamwnablepmonwuﬂdﬁndsobmndﬂnmmofwopu‘pohu

- ’khubuwwﬁdy mmmumw&mmwu
e mllﬂﬂnhplnﬂmlq" bk
! .pmumﬁpusmanmm«um?mmunm. mmwmﬁ
mwsmmﬂMMwawhﬂpm Attorney
cam-tmm m&mmmw&wﬁrm and
. Freecomis in War on T HMW} The Department of Justice also publicly announced
" this part of its interpretation of Article 16.in i prior to the of the DTA. See .
~ wwmrmmm Mmmwwm :
: Mmmwmmg&mummwm-mwmﬁ 2004).

) ) I =5 3
-+ 7(6)(3) NatSecAct : 29 - 100285



(b)(1)

145

b . | — .
(b)(3) NatSecAct S— nione:

J

] )y
. _{b)(3) NatSecAct . T 30 ' © . Ld028s

" of circumstances.” 4d. The Court has explained:

procedure as to shock the ience, and that is calculated to induce not merely momentary fear
- or anxiety, but severe mental suffering.” Jd.

As we discuss in more detail below, the “shocks the ience” test a
of interests that leads to 2 momﬂexlhic standard than the inquiry into coercion and voluntariness
that the introdh of ients at a criminal trial, and the governmental interests
atsmnemayvuywnhlhecomm T}nSupremeCuuﬂhaslongdnmnsheddmgowmmﬁ
‘interest in ordinary law enforcement from the more compelling interest in safeguarding national
security. In 2001, meSuprune_Commaderhisdinhmimdwindtedmpmmmmm The

interest in detaining illegal aliens is different, the Court explained, when “appl[ied]
.narmwlytoammll of particularly dang individuals, say, suspected terrorists™
Zadvydas v. Davis, 533 U.S, 678, 691 (2001) This proposition is echoed in Fourth Amendment

: ;uutpmdemc as well, where “spar.:ul needs, beyond the normal need for law enforcement,” can

f less or even susp hes. Vernonia School Dist. 470 v. Acton, 515U.S..
646, 653 (1995). In this way, “the [Supreme] Court distinguishe{s] general crime control
programs and those that have another particular purpose, such as protection of citizens against
special | s or p ion of our borders.” In re Sealed Case, 310 F.3d 717, 745-46 (For.
Intel. Surv. Ct. Rev. 2002). Indeed, in one Fourth Amendment case, the Court observed that
while it would not “sanction [sutomobile] stops justified only by the general interest in crime
‘control,” a madbhdcmuplou:mmmmmmuemnnmdr' would present an entirely
different lis v. Edr "S]lUSLS?,“(ZOOO)

€.

Application of the “shocks the ience” test is complicated by the fact that there are
relatively fiew cases in which courts have applied that test, and these cases involve contexts and
interests that differ significantly from those of the CIA interrogation program. The Court in
County of Sacran . Lewis emphasized that there is “no calibrated yard stick” with which to
determine whetk duct “shocks the i " 523 U.S. at 847. To the contrary, “[rJules

b of due process are not . . albjeawmwapphmmmnnﬁmﬂwtmry“ Id. at 850.

A claim that government “shocks the t , requires “an exact analysi

n:m[ﬁ:mﬂhw]ﬂnmm:mtmﬂpdandmnm&nd
than those envisaged in other specific and particular provisions of the Bill of
Rights. Its application is less a matter of rule. Ameddwallslobemdby
mappmulofthem:tyofﬁmm:;gnenm That which may, in one

setting, itute a denial of fund shocking to the universal
- sense of justice, may, motbermnmmou,mdmhshtofothuwmdmm
Mshuﬂufwdudmui. "

- 'rd nSSD{qumgBmuM 316 US. 455, m(zmz)},xabnmu Cl‘a)!qulam TCI
* F3d 21; 24 (5th Cir. lws)ﬂlmwﬁhmt saying that, in determining whether the

‘constitutional line has been crossed, the'claimed wmngmbewcwedmﬂr.mumich:hn

: " occurred.”). hmmmmmwmmm

quires us to analy. i prog'l.m—ﬁmnedtn



" significant intelligence that the Government has
_"arplnmed,"bygrmgusmfmmmabmt dmwewadnotgetmywhmdsa.!bu ;
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high value terrorist detainees who possess intelligence critical to the Global Waron Terror—and
this clearly is not a context that has arisen under existing federal court p

Inanymmmhowm,mgewxl inciples are rel for d ining whether
“shocks the i " The test qui ﬁmanmquuymowhmm:

- conduet is “arbitrary in the constitutional sense," that is, whether the conduct is proportionate to

the government interest involved. SeeLelm 523 US. m346 Neud,lhemimqum

consideration of whether the conduct is objectively “egregious” or “outrageous™ in light of
traditional ive behavior and porary practices.. See id at 847 n.8. We consider each
element in turn.
I
Whether duct “shocks the ience™ depends primarily on whether the -

mduu is “arbll:my in the constitutional sense,” that s, whether it amounts to the “exercise of
power without any reasonable justification in the service of a legitimate governmental
ohjw.m Id., 523 U.5. at 846 (internal quotation marks omitted). “{Clonduct intended to
injure in some way un;usuﬁnble by any government |nwesl is the sort of official action most

likely to rise to the king Jevel” although deliberate indifference to the risk of

-lnﬂmngmchuu;umﬁnblemjuw nzq;htalw “shock the conscience.” Id. at 849-51. The

“shocks the q ideration of the justifications underlying such
fuct in d “_.,as, pricty.

_Thus, we must look to whether the relevant conduct furthers a g interest, and to
the nature and importance of that interest. mmmemdm“lnysdm [no] :.
meaonml:mp&m:. ﬂ:e&mthas“ dl heldﬂm*hf‘ s I ym:m

r igh an individ "sllbarty

mmnnty
mmmst UnMSmmu Sa.'em, 4811.5. 739, ‘?48(!987]

3 A]QnuinsﬁmmmdabﬂnywlnmchwpmumedMuummmm
‘within the United States and against United States interests worldwide and the threat to the
United States posed by al Qaeda’s continuing efforts to plan and to execute such attacks

- indisputably implicate 2 compelling govemmental interest of the highest order. “It is ‘obvious
and unarguable’ that 0o governmental interest js more compelling than the security of the
- Nation. Haig v. Agee, 453 U.S. 280, 307 (1981) (citations omitted); see also Salerno, 481U'S. -
- © at 748 (noting that myamaﬁnsatnspwk“mnmmofwormmn’) The CIA
- interrogation program—and, in particular, its use of enl

mmd&dlomﬁnmmwm:mmbyproﬁmngwbﬂmmmesdcﬂwm
unavailable intelligence. The CIA believes that this program “has been a key reason why al-

". Qa'ida has failed to launch a spectacular attack in the West since 11 September 2001."
" Memorandum for Steven G. Bradbury, wammhmmysms,oﬁuof .

‘Legal Counsel, from Chief, Legal Group, DCI Counterterrorist Center,

" Re: Effectivencss of the CIA Counterinteligence Interrogatior Tm’mgmsﬂZ(Mar 2,2005) °

Wm“em"). We nnderstand that use of enk
mhep;hel%hunufe. ;\stbsl’rudent

fb)(a,\cm.qct M = “ _.rm‘ _
; Sy l.i]_ﬂZS?
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has saved innocent lives.” Address of the President, East Room, White House,
September 6, 2006.

For le, we und d that enhanced interrogation techniques proved particularly
u‘ucm.ll.nlbemmgam)nsof[ﬂmhdsm Muk i and Abu Zubaydah Before the CIA
used JuEs in interrog; Muh d, he resisted g-mngany information about

* future attacks, simply warning, “soon, ym will know.” As the President informed the Nation in
“his September 6th address, once enhanced techniques were employed, Muhammad provided
information revealing the “Second Wave,” a plot to crash a hijacked airliner into the Library
Tower in Los Angeles—the tallest building on the West Coast. Information obtained from
Muhammad led to the capture ofmnny ofthe al Qaeda cpe.nnvas plannmg the attack.
Interrogations of Zubaydat were employed led two al
Qlednopﬂanvesalmdy in theUmled States and planmnglo de.'a‘.mylth,gh rise

g and to d a radiological bomb in Washing Theluﬂuuqueshaverewaled'

plotsto blow up the Bmoklyn Bndge and to release mss hmlagma] agents in our Nation's
largest cities.

: United States military and intelligence operations may have degraded the capabilities of

al Qaeda operatives to launch terrorist attacks, but intelligence indicates that al Qaeda remains a

. grave threat. In a speech last year, Osama bin Laden boasted of the deadly bombings in London
_ and Madrid and warned Americans of his plans to launch terrorist amu:ks in the United States:

. The delay in similar operations k ing in Ameri hasnotbee.nbecanseof
,} ) . ﬁzluremhruklhmughyu.\ummtymmm ‘The operations are under
. . preparation and you will see them in your homes the minute they are through with
Ipmuanms,MluhwﬂIins

Quoted nthnp_-’:‘m bm:bm.eommwmmmm htm.l(lm 19, 2006) Ill&llgu.n
: 2006, British authorities foiled a terorist plot—planned by al Qaeda—that intended
(h){1 simultaneously to detonate more than 14 wide-body jets traveling across the Atlantic and that
(b)(3) MSWmmlmmwmdM=mcthmbull 2001.

Imeﬂ;gmmdmusampmmafmmdmmmmmd

denopm
- 'suggest that the officials are aware of an impending
i “magoramd:"agnnnmewm Munmsmmmmmmmmmorwﬂswﬂlmm
. * _as the rocent airliner plot had, from terrosists based in the United Kingdom.

| .
|mmmmmm«mmmwdﬁﬂf

S . 0]
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In addition to demonstrating a compelling government interest of the highest order
‘ underlying the use of the techniques, the CLA will apply several measures that will tailor the
i _program 1o that interest. mmlnﬂupmhasmkenmdullmnunuewmkcspeuﬁc

precautions to narrow the class of individuals subject to enh As described
. above, careful screening procedures are in place to ensure that enhanced techmques will be used
only in the interrogations of agents or bers of al Qaeda or its affiliates who are reasonably

believed to possess critical intelligence that can be used to prevent future terrorist attacks against
the United States and its interests. The fact that enhanced techniques have been used to date in
the interrogations of only 30 high value detairiees out of the 98 detainees who, at various times,

- have been in CIA dy d this selectivity. This interrogation program is not a
dragnet for suspected terorists who might possess helpful information.

Before enhanced techniques are used, the CIA will attempt simple questioning. Thus,
mhncwtwhmqmmddhusﬁodywmmm«ufmmmmmw
because a high value ist is withholding or manipulating critical intelligence, or there is
insufficient time to try other techniques to obtain such intelligence. Once approved, enhanced
techmqueswouldbeusedonlyaslmhmh hniques fail or asi run out of time in
rhefhoeofan:.mmmentl.hreat,mumnwuldheurd:kdythatadmneewuuldhesub]eaedto
more duress than is reasonably necessary to elicit the i ion sought. ‘The ent
wquue.s,lno‘lhﬂ'wurds mnmﬂwﬁmmmﬁarmmﬁmﬂmﬁmwmnm:
high value detainee. These procedures target the techniques on situations where the potential for
snmglhekvﬂoflmmxpmusssmm

)' Asmpomumuymﬂmgﬂnmbamdmpeofmynmsmw
3 safegnards the CIA will emiploy to mitigate their impact an the detainees and the care with which
the CIA chose these techniques.. The CIA has determined that the six techniques we discuss
herein are the mini ¥ to maintain an effective program designed to obtain the most
" waluable intelligence possessed by al Qaeda operatives. The CIA interrogation team and medical
. personnel would review the detainee’s condition both before and during interrogation, ensuring
ﬂmlmhmquumﬂnmbeused:fdweummwbehmdmrmwwldmm
" detaineé significant mental or physical harm. ) 5 these techniques were adapted
from the military's SERE training, the impact of techni ¢losely resembling those proposed
& 'bythemhubeemhembjmnfmwemedmlmdm ‘Each of these techniques also has
; -_bmemluyﬁmh«mﬁeﬁ&wwudwemmhuuwwm
._ dmmdudmghn&ﬁmmﬁnmmmmmumadﬁuwd
..empmulhmmm iloring this Jiig d ._and
3 on b 1 evid: re&eﬂahmuedmddmufowswﬁnﬂnum:al
- guvmmﬂmwﬂeﬂthemenm limi ¥ harm to detai In
.-thsomﬁ,themhmquesmnm“ubﬁwmthemnmmnﬂm :

S e o v s oy il

fuct is proportionate to the government interest involved, but also whether the conduct is
'mmmmmwjemwmduﬂsdmumnwrdbymﬁmwmbehm

) anduomempvm]rpmm Inth:sregurd,themqlmylusahmwdmznt ‘Whether,

E:;g;NatSemc‘l : : R ) Laﬂzsg '
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considered in light of “an und ding of traditional executive behavior, of Y
pramm. and nfdﬂe standards cfblmm genamllyapplled to them,” use of the enhanced

tech ior that “is so egregious, so outrageous,

thunmyfauiybemdtos}mckmewmmpnmrymlmcs Lewis, 523 U.S. at 847 n.8; see
also Rochin, 342 U.5. at 169 (“Words being symbols do not speak without a gloss. On the one
hmidw.glmmnybethedepomofmmry whuabynumgunstechmulccment“} In this
section, we consid ples in six p areas to ine the extent to which
ﬂmeo&mmmnymformwhmhndsufammswwldsbudﬂmwn&uenmmIhemnmnof

 the CIA program.

Inoonducungdiemqulrym:o\\dmjﬂﬂle posed i i hai are
. consi: i mnduu.wemlssmedhyouxpnor
conclusi thatthe hni donmmhlerhemu-lwnrextmmdltharCnmesm
Congress has, th 'H:efedml iminal law, prohibited certain “egregious™ and ™
mmd&wCMdmmlpwposemusetedmmthﬂwﬂdmnmvcmthmmdard&
Certain methods of interrogating even high such as torture—may well violate
ﬁwDuerccssCqunomaﬂarhuwwhmhleth:mfomnonswgm Yunonecfthe

-_techmqucsailsmehue, id dividually or in comk torture, cruel or
orthe i ional infliction of serious bodily i m_mry under United Sta.ws law.
.%EIBU.SC. §§ 2340, 2441. In consideri _,wlwlbenhe, s are
with ive behavior and . we therefore begin from the
that the proposed techni mnmher ubmu{‘asaoonsumomlmmmr

. violations of these federal criminal laws. _

"

that would condemn an interrogation program that furthers a vital gor interest—in
.. particular, the interest in protecting United States citizens from catastrophic terrorist attacks—

and that is carefully designed to avoid y or significant harm. Totbeocnmrywu
eomh:d:ﬁ'nmumsemmplesthummxssuppm“m
for the CIA interrogation program, as it has been proposed. Indeed,lhewhwyCemmsﬂom
Mmeﬁ'mpmpmed,debuwd,andwwwdmmsmnpunontheummpummnﬂwﬂd

._ /} : . We have not found iples of traditional ive behavior or porary practice

N nﬂwdﬁempmmmgahwmi.
; O;ﬂ!ﬂyﬂm!nmmm m&mew has addressed the question
 whether various police i “shock the ience” and thus violate the Fifth
.Amudmmwtheenmmofmdmodﬂmadlmmﬁum InRoehnvACa!girnia,Hz
U.5. 165 (1952), the Court reversed a n where the p
idence against the defendant that had been obtained by the forcible | g of the defendant’s

stomach. TheCcmsanﬂymhwsadehumnyof&pohwmmdnmspmdly_
ﬂw:mmothade&ndamsbody )

Mybrcahngmumepmmyafﬂgpwmw r.beswm{emupmhmmmnh
; mMmmwmmm&mﬁmmsm
this course of proceeding by agents of the g -nt to obtain evidence is bound .
to offend even hardened sensibilities. mmmmdmmmmw
memwwpumuofmmmmzmﬂkmmm

(bh'ﬂ bt - EORSEeREL i 2
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Id a1 172. Likewise, in Williams v. Lbnmds:nm, 341 U.5. 97 (1951), the Court considered a
conviction under a statute that crimi priving an individual of a itutional right
under color of law. After identifying four suspects, the defendant used “brutal methods to obtain

a confession from cach of them.” Id. at 98.

A rublier hose, a pistol, a blunt instrument, a sash cord and other implements were
used in the project. One man was forced to look at a bright light for fifteen
minutes; when he was blinded, he was repeatedly hit with a rubber hose and a
sash cord and finally knocked to the floor. Another was knocked from a chair and
hit in the stomach again and again. He was put back in the chair and the
procedure was repeated. One was backed against the wall and jammed in the
chest with a club. Each wis beaten, threatened, and unmercifully punished for
several hours until he confessed.

Id. at 98-99. The Court ch ized this brutal conduct as “the classic use of force to make a
man testify against himself” and had little difficulty concluding that the victim had been deprived
of his rights under the Due Process Clause. Jd. at 101-02 (“[W]here police take matters in their
own hands, seize victims, beat and pound them until they confess, there cannot be the slightest

. doubt that the police have deprived the victim of a right under the Constitution.”). Williams is

significant because it appears to be the only Supreme Court, case to declare an interrogation
unconstitutional where its fruits were never used as evidence in a criminal trial.

In Chavez v. Martinez, 538 U.S. 760 (2003), the police had questioned the plaintiff, a *
mhmmundmwkowmmmmdbdwwdhcwdymg, The plaintiff was not

d, I , and his confession thus was never introduced against him in & criminal case.
The&:pmmeCoun:cyudedlhsplmnuﬂ‘sSelﬂnummumClmsedmbulmmandedﬁor
consideration of the legality of the questioning under the sut ive due process standard. See

) id‘ atm(npmlonof'l‘homa,i),nd at 778- ?Q(Soulﬂ 1., concurring in judgment).

the Court jered applying a p "', memﬁnmwmndardthaa"shom
themnsmnue"—amudmhbﬂwouldhavc ically barred all *4 i)

- interrogations. See id. at 783, m(&wm] muwmsmpuianddmmmgmpm)
* (describing the i gation at issue as 1 " and “a classic example of a violation of a
.-oammﬂmtqghmhmmtbewnueptofcrduadﬁba‘tf‘](mﬁmlquo&mmh

omitted); id. at 796 (Kennedy, J., ng in part and dissenting in part) (“The Constitution

“" does not countenance the official imposition of severe pain or pressure for purposes of

interrogation. T‘huuuuem:ethetithmecuonufuundmﬂ:ewlnmmnmamso.tbu
broader guarantees of the Due Process Clause, or both.”). At least five Justices, however,
mmwmdmmwmmﬁcmmuﬂbeduwmmqmqmdﬂmmu
hocking. See id. at 774-T6 (Thomas; J.,
bszhnqmsl,CJ indSu!ll,l),:d.a!‘??D(SmI wmnnsmﬂls).lw.

e e Clriin o i e i tad mnmahofmmqmm

'--Snpremethnsheldwm» ibstantive due pic i duct that has 1

involved significant bodily intrusion (as mRocbn} orﬂwmﬂ:mnof. or.indifference to,

'mmepmandalﬁwms@sm W‘Hmsarﬂﬁbam) As Mgal’ometof!bcﬁmﬂﬁc‘m

[— - Lauzen
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has observed, the threshold defining police i gations that exceed the bounds of substantive

" due process is a “high™ one, which requires “mi duct that a ble person would find so
‘beyond the norm of proper police procedure as to shock the conscience, and that is calculated to
'mduunmmﬁ'elymmumryfu:ormmy,butmmu]mﬂ‘mg Wbbm §72F.2d
at 195, In contrast, and as discussed in detail bélow, the ent gati at
issue here, if applied by the CIA in the manner described in this dum, do not sise to that
level of brutal and severe conduct. ﬂnuwrogamsm Williams chose weapons—clubs, butts of
guns, sash cords—designed to inflict severe pain. While some of the techniques discussed herein
involve physical contact, none of them will involve the use of such weapons or the purposefil
“infliction of extreme pain. As proposed by the CIA, none of these techniques involves the
indiscriminate infliction of pain and suffering, or amounts to efforts to “wring nom‘essluns from
the accused by force and violence.” Williams, 341 U.S. at 101-02.

Moreover, the government umerm at issue in each of the cases dnsaussed above was the
-general interest in law e * Thatg interest is strikingly different from what
S lsalstakcmthewnwdoﬂhecmpmym 'Iheprotedlono{ﬂ'leUnmdSmandrls
) .. interests against terrorist attacks that, as experience proves, may result in massive civilian
casualties. Deriving an absolute standard of conduct divorced from context, as Chavez -

, is not the established application of the “shocks the conscience” test. Although
none of the above cases expressl Jones the techniques that we consider herein, neither does
any.ohhcmansemlhespeclalmmmcfpruedmgiheNmmﬁomnmedaMbylfmugu
enemy, and thus acliwuvely they do. not pnmde evidence of an uwcunve tradition directly

ble to the here

2/ " United Satés Military Doctrine; "Tis Uniisd States Astay bas codified proosdures for
¥ ; mllm mtelhgeocc mtmgalmnsm tJmAmg-F':Jd'anmf On Sq:mber& 2006, the

) ”wmmmmmuntmmmmumwaﬁdulsuacsm.mm
it acriminal offenise 10 viol: tights of anctber while acting under color of law. Prosecations
; lmelunbmduuﬂummm ice beatin ive use of force, but
. WWM%!MMMMM@MMMW Tallllmd.
" federal pattem jury i for section 242 p ons.ask the jury 10 decide whether the victim was’
intir abussd and withowt fustification.” Eleventh Circuit
*.*_ Pattern Jury Instruction § (2003). mumm&mwmmﬂﬂm
“shocks the conscience™ standad in Lewis, liave repeatidly nimed to whether the conduct could be justified by
B Wmm R@er:v ayq’mmlsﬂ:ﬂm m-astmcnr 199!). E

”hmm«mhmmw fio ] Iswl'-l.l pursiant 1o civil -

commitment, the Supreme Court has held that sut ; standards require “safe ¢
mmm dnuwgaadmmﬂn. YMMV Romieo, 457 U.S. 307, 315 (1982), The failure to
ly “shock th " Thé

Mm:y ﬁmSwvwa.Bndbuy mmmmmdw&mﬂ.@ﬂmq&

ut Act fo Condi Facillties a8 (Avg,
31,2006).&-{*‘- rogation techiques co _mnmnm-nmummmm )
bt et

(00292
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Department of Defense issued a revised Army Field Manual 2-22.3 on Human Intelligence
Collection Openhum This mmed wversion, like its predecessor Army Field Manual 34-52, lists

% a variety of interrog; i that ge lly involve only verbal and emotional tactics, In
the “emotional love approach,” for exa.mplc the lmerrogmr might exploit the love a detainee
feels for his fellow soldiers, and use this the detainee to coop Army

| Field Manual 2-223, at 8-9. The Inlumsalﬂrlsadwsed to be “extremely careful that he does
' not threaten or coerce a source,” as conwymgaﬂu'wmlghibeswolaumdfﬂlefllrufwm
Code of Military Justice].” The Army Field Manual limits interrog
‘techniques and, as & matter of Department of Defense policy, also :xpllt.ll.!y pmhihnl.s ught o
techniques: “(1) Forcing the detainee to be naked, perform sexual acts, or pose in a sexual
manner, (2) Placing hoods or sacks over the head of a detainee, using duct tape over the eyes;
(3) Applying beatings, electric shock, bumns, or other forms cfp}lysml paim;

(4) “Waterboarding;" (5) Using military working dogs; (6) 1 ypothermia or heat injury;

7 Cund‘ucung mock executions; (3) Depriving the detainee ofrlecessanf food, water or medical

we " Id at 5-20. Theprzmn!.rmyﬁeid" ’also hibited other techniques such as “food
privation” and “ab Isleep d n” - p

* The eighteen approved tec.hmques Imed in the/!my F'eHMmrm{ are different from and

less stressfirl than those under ere. The proposed by the CIA are not

strictly verbal or exploitative of feelings. ‘I‘heydomvolvephysma]mnmmdmlmpmuonof
physical sensations such as fatigue, The revised Army Field Manual, and the prior manual, thus
* ‘would appear to provide some evidence of contrary executive practice for military interrogations,
F .Wblemofﬂlemxmhnmadbechmquupmpomdbyﬂncm:sexprﬁslypmhlbmdmﬁer
) the current Manual, two of the p “dietary manipulation” and “sleep
B dmma—wmpmﬁbuedmauunspeuﬁedﬁumbythepmrhhml

b
. y Neumhdess wadombehmlhmthepnummdedMamafaﬂnpmvemdm
* *of traditi ive behavior [and] of ice” in the context of the CIA
; program for several reasons. Tbepnwumm]msdmgnedﬁntmd:ﬁmalarmedwnﬂ]m
- pamwlarlycmﬂlmgwu-ndbytb.emdﬁmnf‘ ion, which provid
is of war, includi m«wessmhi‘bmonofuﬂformsofwmn. See
'WMMM%SZ.& 1-7 10 1-8; see also id. at iv-v (requiring i
mth!thumCommﬁmmdtbeUmfmmCodcofMilwy Jnstwu).mm 17 W‘:Lh
e mwmmﬂmmwamm ids

lly by military p wﬂhuutmynitnﬂmndmhtyvaha,urmﬁﬂmdm
BymugﬂQaedatmmmbjmwdtem BT w:l.lbe lawful
mi'pmmofw “Even within this class of unlawful ik 5, the program will be

T mwmmmmmmmwwymmw

. only.to a subset of high value detainees. Thus, the prior manual directed at executing general
obligations of all military 1 that would arise in traditional armed conflicts between - -

.,_unifomndmesmnmmkdhagmdmufhawhghvﬂugmhwﬁﬂmmm

f ahouldbetrmd z

mmmmmmwwmwﬁuwmm
e -thlﬂwouldgumhnwwr&mwﬂh:mwmﬂdw lawful enemy
. -) ) tbepmemoanﬂm, as the DTA required bﬁfouﬂlebtmu!spubimamn. ‘I‘hemnsedjmy

"'(EJm s U rORRGREE s % -
] N ,
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‘. Field Manual authorizes an additional interrogation technique for persons who are unlawfisl
] . combatants and who are Illulywpomtmpom intelligence.” See Army Field Manual 2-

- 223, Appendix M. This di forces the traditional executive understanding that cerain
mamgnuon techniques am appropriate for unlawful enemy combatants that should not be used
with prisoners of war.

: The revised Army Field Manual cannot be described as a firmly rooted tradition, having
‘beéen published only in September 2006. More significantly, the revised Army Field Manual was
approved by knowledgeable high level Executive Branch officials on the basis of another

-undmnd.mgasweli——thuﬂm has heen a CIA interrogation program for high value terrorists
‘infarmation that could help protect the Nation from another catastrophic terrorist
mack.’ Accordingly, policymakers could prohibit certain interrogation techniques from general
- use on those i in military custody because they had the option of transferring 2 high value detainee
to CIA . That und ding—that the military op in a different tradition of
executive am:m, and more broadly—is established bythetmofune DTA itself. The DTA
mquueslhxlﬂ:mmlhe“mstodywcﬂmw onmml"oﬂhe])epmsmofDe.ﬁmumthe

“subjéct to any ion not authorized by or listed in the U.S.
Army Field Manual on Metllgenoe I.ma'rogauon. DTA § 1402(a); see also id. § 1406. By
contrast, the DTA does not apply thjsFusIdMan_mimquuemsntwﬂlm in the custody of the

" CIA, and requires only that the CIA treat its detai in a manner with the
constitutional standards we have discussed herein, DTA § 1403, Accordingly, neither the
revised Army Field Manual nor n.: pmr :m:mous provide controlling evidence of exccutive

" - practice for the CIA in i | enemy comb whupomhlshvﬂne

) -mfcmmonﬂmwomdprmmmmﬁsmmm .

o S&amDepurmecpom Each year, in the State D 's Country Reports on
lhmR:sHsttbeUmedStmmnﬂmmmmdoﬂmmwmmmm
qu loyed by other ies. Indi i for iple, the reports list as
“[plsychological torture” conduct that jvol "ﬁ:odmdsleepi privation,” but give no specific
¥ mmmwwmmmwumhmmﬁmh&u

. “methods of torture,” “stripping and blindfolding victims; suspending victims from a céiling or
e doocﬁmemh&awlwdungﬂmﬂow[md]bmgwm[wnhvmmuhjml“&e
- . -also, e.g., Iran (classifying sleep deprivation as either m,‘ thSeLSrﬂl

; (dmm;ﬂmdmuumummnw%mnﬂ =

e i Thwerwom_hawmdonotpmwdewmnlhngmdmummekalwm
” - program “shocks the contemporary conséience.” As an iditial matter, the State Department has
‘e mfomedwthmthmmpommmtmmmbclegdwndmm bmmmd&qmpuhhc
d foreign go to ‘alter their policies ina
B WMWMWUMMM Enanygvmthewndmnedtnquuum
] j.oﬂmpannfamwofmductthumwfmm mmmmwmu :

AT ”%mmmeMmmﬁmehmmcﬂum :
T vwmﬂwmmn{mmlsm mmw«mmmww
) 2 :

atSecAct T e T a—
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undertaken in ways that bear no blance to the CIA interrogation p o I‘hcmscmfor
the cond d conduct as described by the State Dep t, for , have no rel p

‘with the CIAs efforts to prevent catastrophic terrorist attacks, In Liberia dewanda,dmn
tactics were used to target critics of the government; Indonesian security forces used their
techriiques to obtain confessions for criminal law enforcement, to punish, and to extort money;
Egypt “employ[ed] torture to extract information, coerce opposition figures to cease their
political activities, and to deter athers from si.milnr activities™

The commitment of the United States to condemning torture, the indiscriminate use of
force, physical retaliation against political opg and i of-- fessions in ordinary
criminal cases is not incongistent with the CIA’s proposed i ices. The CIA’s
mmgpmwdumssuk\ommtha{mhmmdm&mquumusedmﬁnm&w
interrogations of terrorists who are believed to possess intelligence of critical value to the United
Stm mmmﬂuxmmmusndymﬂnmmnududtom&w

1l i andmlltakemtowosdmﬂmmgsempmornﬂmns

crmylmngormmm:yhnm The CIA program is designed to subject detainees to no
more duress than is justified by the G 'S p interest in protecting the United
States and its interests from fuither terrorist attacks. In these ial resp it fund:

d.i&'m&omlhewnduncmsdemned in the State Department reports.

Decisions by Foreign Tribunals. Two foreign tribunals have add di

:mchcesﬂmarguhlymmhlewmulwem lnomaflhemlheqnmonmﬁum

Wmmmpmm:mﬁuﬂManoﬂhmﬂumfhew

dard in Article 16 of the CAT. These tribunals, of course,
dsdmupplyamndmlmihmydm:ﬂmumhpmthﬂuflheDTA,ﬁmlheDT&wﬁuﬂy
defines “cruel, i oy by reference to the éstablished
mndudsufﬂnmdsmlxw TheSemtesmmunmAmdelﬁ,mrpomedmm ’

" DTA, was specifically designed to adopt a di bl dard based on the United States

Conmmmmmrkgdmmsmmde lﬁ'aumysundarﬂ,whchwuldhavsbunmbjedm

. -the decisi _ufﬁmugn or pplying otherwise open-ended
. terms such as “cruel, i or degradi or punish " “The es of the

Smm’smwmnmmm«:lslﬁ' dard simplici as opposed to the meaning given it

’ by‘ﬂ:eSmﬂeMm—unolmmmﬂthUmndStneshw

mwmmmahunmmmmmhaummwtbﬂ *
i ion of the Fifth Amendn Thc“‘ Court has not looked to foreign or
mmumalmn‘ isions in d whelher fisct shocks the conscience within the -

' meaning of the Fifth Amendment. Morebmdl)r, hﬂsnkwwmmmmm :

Constitution remains a subject of intense debate. See Roper v. Simmons, 543 U.S. 551, 578

* (2005); id. at 622-28 (Scalia, T., c:.mmgym.n Virginia, 536 U.S. 304, 316&21(:»0&)

~id. at 322 (Rehnquist, C.J., dissenting), ° m;nmngthuﬂomﬁmmbehmdm“

" must look first and foremost to United States sources. . See, e.g:, Address of the A General
- at the University of Chicago Law School (Nov. 9, 2005) (‘Thuse’vdi.oseekmmlnmfww

__-I.uwmwrcmmamnlhtmsh courts therefore bear a heavy burden.”). This focus is

rtant here b Msmmnmmwwdmm

e R
39
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provide a discérnable and familiar domestic legal standard that would be insulated from the
impressions of foreign tribunals or govenments on the meaning of Article 16's vague language.

We recognize, however, the possibility that members of a court might look to foreign
decisions in the Fifth Amendment context, given the increasing incidence of such legal reasoning
in decisions of the Supreme Cou(L Sume judges might regard the decisions of foreign or
international courts, under I , to provide evidence of
contemporary standards under the Fifth Amendment. While we do not endorse this practice, we
. find it nonetheless appropriate to consider whether the two decisions in question shed any light
upon whether the interrogation techniques at issue here would shock the conscience.

We conclude that the rel isions of foreign and international tribunals are
appropriately distinguished on their face from the légal issue presented by the CIA’s proposed
techniques. In freland v. United Kingdom, 2 EHRR 25 (1980), the European Court of Human
Rights (“ECHR") addressed five mﬂlmds used by the United Kingdom to interrogate members
of the Irish Republican Army: inees to remain for several hours “spreadeagled
a.galwthewall wﬂhthwﬁnsmpulh:ghahuvettmhmdagmnmrheww the legs spread apart
anddwfmback,cmmngthemtostmdonthwlmwnhdmwughtuftbebodymumlymlhe

fingers”; covering the detainec’s head with a dark hood throughout the i g ing
v :hedummwamnummloudmdhssmgmfnn 1 d period; the‘ i o5
: of sleep; and “subjecting the detainee] to.a reduced diet during their stay” at the detention .

facility. Jd ::1196 TheEC}Rdsdmtuﬁtmwelngmwlbepmmhnfﬂcqndemvmncr
thie extent to which the detainee’s diets were modified. Jd at§ 104. The ECHR held that, “in

combination,” thesetednuquum“mhwnmuddeg;mnshﬂmm, in part because they

“ [ed in the di ;] foeli offear an,gu:sh,md inferiotity capable of humiliating and

debasing them and ""' g their physical or moral resistance.” Id.at'llé?

il mmmwnmmwoxmmmufmemhmqmmmmaddmed With
* . regard to the two techni in ded sleep deprivation and dietary

_,mmpahnon—d:emmdnucxpmalycomdummkn ﬁndmguslnanyufesuu’da
mmdmﬂmwgmmtmwu A United Kingdom report,
Mwyhmmmmmmmmmmmmtmw :

led additional safeguards for the sleep d i hnifques such as the presence of

i litoring by a physicia dmﬂuw d Mmmpu!nﬂhamms“

v b;ﬁalt'??.—'i's T.heECBR"" iewed those i gation techniques before
were impl d, and thereft thueummmdmthnﬂu :

ﬁmhuqu&mmduu{by!hemmw i i d by jures and safeguards similar -
wlhowﬂmwnllbeapphedmlhempmm 2 e

Mumlmpumnﬂy.dmm‘mdewmqumwhahﬁ guvwnmwmlmm :
mmmﬂymammumhmwﬁumwmw
“the DTA requires in evaluating the CIA’s proposed interrogati iques. The lack of such an.
- mquuyreﬂmﬁe&uﬂmﬁemmuﬁnmonaf‘ kb and degrading treat
wﬂombhmwmousmmmml lesjmmpanedundwlthTA. The ECHR
mdummmmwmﬂymmfmmmﬁmmmmmmmom

: ) mnrwﬁ]m 7 rstan g of the. Mmﬁrbemdhwwmmme
(b)) - L mememensn wierems 100296
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United States have interpreted our Constitution. For , the ECHR. has held that the so-
. called “death row effect”—the years of delay t the i position of a death and its
el ; execulmn ansmg Emm the petitioner’s pursurl of his judicial remedies—itself constitutes
' or p " See Soering v. United States, 11 Eur. Ct. HR.

439 (!989} Thc.Supremz Court, byeommt, has routinely refused to entertain such claims, and
lower federal courts have not found them to have merit. See, e.g., Lackey v. Texas, 514 1.8,
1045 (1995) (denying certiorari to review a decision rejecting such a claim over a dissent by
Justice Stevens); Allen v. Ornoski, 435 F.3d 946, 959 (6th Cir. 2006) (The petitioner “cannot
u‘ed'hlyarmet}milnmlwnsstmdudsofdmcythstmuk the progress of a maturing
may,nsewdmuedbylhedmsmmod‘mmdfedmlmmmmmngmrﬁmgrmm
-of the validity of Lackey claims.”). The ECHR also has read the European Convention to grant
* that court authority to scrutinize prison conditions. For example, the ECHR has concluded that it
is inhuman and degrading to confine two persons to one cell with only one exposed toilet
-between them. Melnik v. Ukraine, BCI-IR'??.ZMI (2006‘} mdmchupansmdeunons.

the ECHR might well regard the proposed ques, or even the
existence of the CIA i interrogation program itself, to mmum “cruel, mhumm, or degrading”
under the stand i in the European C ion. Yet we do not regard
the ECHR's interpretation of its own Ei pean Cor 'I'mmnnghisstmkrdswcomm
persuasive evidence as to whether the CLA techniques in question here would violate the Fifth
Amundmem,andthustlleDTﬁ.
Tthupmeourtoﬂanelsmewnf hniques in Public C

Against Torture v. Israel, HCJ 5100/94 (1999), su:nlkrlymmed upon foreign legal issues not
) .+ 'relevant here. There, the Israeli court held that Israel’s General Security Service (“GSS") was

not legally authorized to employ certain interrogation methods with persons suspected of terrorist
-activity—including shaking the torso of the detainee, depriving the detainee of sleep, and forcing
the detainee to remain in a variety of stress positions. The court reached that conclusi

mmnmmmmmmmmmwmwmmmu
. specifically authorized by Israeli domestic statute and that, under the then “existing state of law,”
. id at 36, the GSS was “subject to the same restrictions applicable” to “the ordinary police %
*"investigator,” id. at 29, See id. (“There is no statute that grants GSS investigators special
' ..interrogating powers that are different or more significant than those granted the police
- investigator.™). Unﬁu-thathw&GSSmwmniadmlyw“‘mnmembymypm
supposed tobe scquainted with m&mmmmammwmmmm
© responses to writing, and thus the statute did niot permit the “physical means” of int i
.undertaken by the GSS. fdulg{mmmwmmemmn
(emphasis added). At the same time, the Israeli court specifically held open whether the ;
: Ie@dﬂem}dwtbcmmchmhnmhymiduﬁ%.mdwumﬂmnwm
~appropriate in that case to consider special i = meth Iﬁnmghtbeauunmedwhm
x mwymmhmh&.adn’sz” %

s ”mmmmmmwmmm:mmmmwmmm
. degrading treatmien, Public Coinmittee Against Torture, HCT 510094 at 23, but the court specifically grounded
: Wm“uhmﬁww hnmlndimwhw Indeed, the court recognized that the

e “grant() GSS &  physical force during the Interrogation of suspects

".mmddlmmmmmmm unumwﬁdak“&hﬁﬁﬂﬂamd ?
72 I O ORGBGRSE [NoRORNe
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As we have explained above in finding particular U.S. Supreme Court decisions (o be
distinguishable, it is not the law in the United States that interrogations performed by intelligence
officers for the purpose proposed by the CIA are subject to the same rules as “regular police
interrogation[s].” Jd at29. Thus, the Israeli court addressed a fund lly different questi
that sheds little light on the inquiry before us. Where the Israeli GSS lacked any special statutory
authority with respect to interrogations, the CIA is expressly authorized by statute to “collect
u:tslh,geuu through human sources and any other appropriate means” and is expressly
i from d law enfi authorities. 50 U.S.C. § 403-4a(d)(1). Indeed,
‘beyond the CIA’s general statutory authority to. collect human intelligence, the Military
‘Commissions Act itself was enacted specifically to permit the CIA interrogation program to go
forward. See infra at 43-44. Thus, while the Israeli court rested its 1999 decision on the

" degislature's fa:Iun: to grant the GSS anything other than ordinary palice authority, we facea

TIA gram clearly authorized and justified by legislative authority separate from
and beyond lhose apphcab!c to ordinary law enfi igations. And the Israeli
Supreme Court itself subsequently ized the profound differences between the legal -

‘standards that govern domestic law enforcement and those that govern armed conflict with
terrorist organizations, - Compare Public Committee Against Torture v. lsrael (1999) (stating thiat
“there is no room for balancing” under Israeli domestic law), with Public Committee Against
Torture in Israel v. The Government of Israel, HCJ 769/02 (Dec. 11, 2005), 22 (holding that
under the law of armed conflict applicable to a conflict against a terrorist organization, “human
rights are protected . . . but notto their full scope” andmphamgthuuxhng}u must be
“balance{d]" against mllﬂ:ly needs”).

Survival, Evasion, Resistance, and Escape (“SERE") Training. As we noted at the
oma,vmauofuchufmzwopow{wquue;hwbmmedbe&mbymvnmdsm
providing some evidence that they are, in some cii )
tradition and practice. Each of the CIA’s enh d inter b Imsheen fapted

'limmmmemummammmmmm@m

. mlmﬂps B g y in a very different situation

g2

from d d interrogati SERE' i knﬂwlhmmemmtlheym
wpm'tofa "_, & thuuﬂlllutomlyashoﬂnme.mdmmeywﬂlnm
bemgmﬁ(mnﬁyhﬂmedbyﬂnhumg. . i ) "

Wednmmﬂmuﬁammempmafmdﬂrmwdwwmwofm
psychological trauina that may accompany faced by the CIA’s detainess.

" On the other hand, the i we consider here relies on techniques that have

bemdmedufemmd:hmmdwwmngofwrmmps.Wemdmwﬂluﬂ.m
lusion from the exi of SERE training—use of the involved in the CTA’s
i (wnmmeuwlumummmmmw

-4 mm:mgmnn
i mumwmwmmmemwmww

mporary pract gerdless of context.
e mmamsmmammm fringes ihe suspect’s liberty] 10 a extent no greater than
qiredd a3, : i SN e SE i
o)1) Cwenamensy oo 90008
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The Enactment of the Military Commissions Act. Finally, in considering “contemporary
- practice” and the “standards of blame geaerally applicd to them,” we consider the context of the
recent debate over thie Military Commissions Act, including the views of legislators who have
: been briefed on the CIA prog In Public Committee Against Torture, HCJ 5100/94, the
m&mmmmnmadmmy.umform political branches, and not the
courts, to strike the priate balance b security imp and humanitarian
standards, and it invited the Isracli legislature to enact a statute specifically delimiting the
security service’s authority “to apply physical force during the interrogation of suspects
ed of involvement in hostile terrorist activities.” Jd at 35. In the United States, Congress
in fact enacted such a statute, responding to the Presidént’s invitation by passing the Military
Commissions Act to allow the CIA interrogation program to 80 forward. While the isolated

of particular legis] are not dispositive as to wh specific i
tec.hmqueswouldshockmcocmscuenuundertheDTA,wepmpeﬂymuymmiulheMlhury
Commissions Act, taken as a whole, in coming to an und g of 3

. mdofthesundarﬂsofbiamegcumuyapphed to them,” mdwlmhmmcm Il'mughthar
ily deem to be bl duct by the ive officials
r.hargadwhmnngﬂ:emhumlm;r Lewis, 523US. m&ﬁ?ns of. Roper, S-ﬁUS 551
(2005) (finding the passage and repéal of state laws to be rel lemporary

under the Eighth Amendment); Atkins, 536 U.S, 304 (same).

- mhuidemmaugmamlthepohﬁcddcbmwwlmtwmﬂdb&mmthemﬁm
 Commissions Act in his speech on 8 ber 6, 2006, wherein he  to the Ameri
; pwpled:emstmceofﬂlempmmthgnmﬂofrhedQnedadmmwhohadbeeu
) _ulm'rogaed,andtheneedfwn:wleg]shuonmaﬂawthepmgamw"goﬁ:mmi in the wake
‘of Hendan. As the President later explained: “When I p d this | 1 explained that
lwmdhnveonemﬁoﬂhebﬂl&mmpmdmed WlllltallawtheCTApmgtmw
continue? This bill meets that test” Remarks of the President Upon Signing the Military
: Comman&noflﬂDﬁ,EmRmeﬂeHm(Oﬂ. 17, 2006). Senators crucial to its
: mmdmmmnem&mmmmmspmmlom See
) ]SZCnrng.R.ec $10354-02, 510393 (Sept. 28, 2006) (statement of Sen. Graham) ("Should we
have a CIA program classified in nature that would allow techniques not in the Army Field
.+ Manual to get good infelligenice from high value targets? The answer from my point of view is
-mwﬂwuld"}duS]NM(mmurSenMaCam)("Mymﬂmhvem .
; législation will allow the CIA to within

doubt—this the
“boundaries established in the bill.”). Repsmemve])umnﬁum the leading sponsor of the

" bill in the House, similarly described the legislation as “leav{ing] the decisions as to the methods -
of interrogation to the President and to the intelligence profiessionals at the CIA, so that they may
‘carry forward this vital program that, as the President explained, serves to gather the critical
intelligence necessary to protect the country from another catastrophic terrorist attack.” 152

‘- Cong. Rec. H7938 (Sept. 29,2006). The Act clarified the War Crimes Act and provided a

2l Y wmpuhﬂmveﬁammrkﬁwmwwngﬂnGmComwsmﬂmﬂnmm
mghgbhwudafw.&'m )

% inte: fembers of C on both sides of the debate . *
:) mmdmwy&wwmuwrbewﬁcmmmmhnqwmmwm

- BT  SeRSECRET lidatli]
.(hxsmataemm o e 100299
: ; s, 43

mmm&mwomﬁd.wbemﬂdnmpmﬁhnwhmwﬁa :
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not be permitted under the statute, See supra at n.13. Nonetheless, you have informed us that

prior to passage of the Military Commissions Act, several Members of Congress, including the
full memberships of the House and Senate Intelligerice Committees and Senator McCain, were
briefed by General Michael Hayden, Director of the CIA, on the six techniques that we discuss
herein aud that, General Hayden explained, would likely be necessary to the CIA detention and

gation program should the legislation be enacted. In those classified and private
; none of the Memb pressed the view thiat the CIA interrogation program
should be stopped, or that the technig =tissuewete' pPIO] jate. Many of those Members
thereafter were citical in ing the af the | ion, making clear through their

'mlbhcxmmulnd duwghtlmrwthatthcy bcl:evedﬂ‘m nmpmgrmnlunslbeimes
“General Hayden described could and should continue.

Beyond those with specific knowledge of the classified details of the program, all of the

Members who engaged in the legislative debate were aware of media reports—some accurate,
sSome not-—describing the CIA inter i ﬁmmed’arepoﬂsmsseswltha;lhc
Unitéd States had used tec.hmqu&e maludmg, and in some cases exceeding, the coerciveness of
the six techniques proposed here. The P id srequmﬂm(‘:onypermrlﬂ:empmgam
to “go forward,” and the full d ions of the bill, clearly presented Congress
~ with the question whether the Unmad Stales slmuld opm a claaslﬁed interrogation program,
limited to high value detai d those employed by ordinary

law enforcement officers and the United States m:.lswy, bul that remained lawful under the anti-
torture statute and the War Crimes Act. nmmbehmedwmmmembmpmwof .
. the statute refl i an end byboﬂ:llhe; ident and Congress of the political b d
) shared view that the CIA i was, consistent with Y practice, and
therefore did not shock the conscience, Wedommﬂthspmmendmmoﬂhem
mhmogmonpmgrammbemmﬁusmmthemnsuwmnﬂquuhoqbulmdaﬁndlhnﬂm
oftlus isl p of porary ;

- - "

IR The substantive due process analysis, as always, must remain highly sensitive to context.
: Wednmtregurdmymoftheonnmwhue.onasmwwﬂwmm
 question:- What interrogition techniques are permissible for use by trained proféssionals of the
‘mmwﬂgwmmeNmonﬂomWMmmumeamm
: mmmondnaw&ofuﬂswmmwcmm“me
United States and its citizens and allies? Nonetheless, we read the constitutional tradition 4

mﬂeﬂedmtbeDTAtapmnndwUmedSmwemployummﬂydrmmﬂy

d, and carefull gram for high value terrorists that uses
mhnmedtmbmquesihndonumﬂmaisﬁﬁumwlamgphynmormﬂhum .
: n._ \
' ing these legal stanid lnﬂ:lem ‘:acJ:mqueslmedmdwldnallyandm

»mbi ri't_;n,-... onclude that these techniqy amommmwnhthuDTm ) =

{me h & S ] Fomed

10X NatSecAct i, -

.. «
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- Dietary Manipulation. The CIA limits the use of dietary manipulation to ensure that
detainees subject to it suffer no adverse health effects. The CIA's rules ensure that the detainee
receives 1000 kCal per day as an absolute minimum, a level that is equivalent 1o a wide range of
wuunmai weight loss programs. Medncal penxmnz! closely monitor the dcl.amec during the

pplication of this technique, and the inated at the p of medical
i Oﬂftht-" i mmﬂmmpumofhlsbody weaghL While the diet may
be aling, it the inee to no app risk of physical harm. We und d

frummemﬂlutblstechn}quchnspmmeﬂ‘equmlymthdehuhwl
particular appreciation for food. In light of these safeguards and the technique's effe £ss,
* -the CIA’s use of this technique does not violate the DTA.

Corrective Techniques. Each of the four proposed “corrective techniques” involves some
physical contact between the interrogator and the detsinee. These corrective techniques are of
two types. First, there are two “holds.” With the facial hold, the interrogator places his palms on

: uuu:mdcofthsdumnee s face in a manner careful to avoid any contact with eyes. Withthe .
ion grasp, the i g gnspst.hedmmeebylhemtlarmddnwshmtuhe
interrogator in order to regain the detainee’s attention, while using a collar or towel around the

back of the detainee’s neck to avoid whiplash. These two technigy mﬂmnoappmcaablepnm
on the detainee and are di wholly at ing the detainee on thei i and
- frustrating a detaines’s efforts to ignore the i ogation. Thus, the described techniques do not

. violate the requirements of substantive due process.

: ° . Second, the CIA proposes to use two “slaps.” In the abdominal slap, the gator may
begin with his hands no farther than 18 inches away from the detainee’s abdomen and may strike
i the detainee in an area of comparatively little sensitivity between the waist and the stemum.
The facial slap involves a trained i gator’s striking the detainee’s cheek with his hand. Like
mehdd&meﬂqsmpmuﬂymdmbgiodmmammmmm“mmeh
they are not intended, and may not be used, mmﬁmﬂxmn&ouﬁ‘omdﬁmeeshymur
: plryslulmn

v Thuewmqumqhumm thatu:axhpsmaymomunlymﬂmsmepm But
- w&ﬁﬂu&maﬁsmﬂ:ﬂnomgmﬁuﬁmwwldow With the facial slap, the .
+ . ‘interrogator must not wear any rings, and must strike the détainee in the area betweenthetipof -
~the chin and the corresponding earlobe to avoid any contact with sensitive aréas. The -
. interrogator may not use a fist, but instead must use an open hand and strike the detainee only
" with his open fingers, not with his palm, ‘With the abdominal slap, the ir gator also may not
ussaﬁst,nmymtwurjewdry audmayst.nkemlybm&heswmmﬂﬂnmw! The
* interrogator is required to mai ashort di t himself and the detaines to prevent
“ abhwofmsuﬁumfome. Undmbmdly amgteapphmnnofu:hudmmhmques
~presents a question different from their rep use. We , that i
--will not apply these slaps with an intensity, or a frequency, thmuﬂ!unsesgmﬁmntphrsul
" pain-or injury. medusmthu;hmmhm@uduummwemmdoumm
3 MmmMMwMMMWmmeﬁonwm
.- .information. To the contrary, &Qmﬂlmﬂmm}arammhmdwtbewoﬁu :
- -morrehmm\!s]ap hniques that have 1l beendwgnedtoaﬂkxdmm

Y1) ¥ EA— i '-.- : _ .
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psychologically, without harming them physically. Slaps or other forms of physical contact that
_ go beyond those described may raise different and serious questions under the DTA.

Monitoring by medical 1is also imp Medical p I observe the
administration of any slap, and ahcmld a detainee suffer significant or unupecteﬁ pain or harm,
the technique would be di inued. In this context, the very limited risk of harm associated
with this technique does not shock the conscience.

Extended Sleep Deprivation. Of the techni idressed in this jum,
sleq)depnmunasam Ixu.udstheWarCnmesAa. ires the most ded analysis.
Nonetheless, after it dmobwwnonsofCIAmedmalethe
ap]ﬂ;uhonofmalechmqua,andthedmﬁed dures and safeguard mucm....n
and medical staff must follow in applyi thc hnique and itoring its
conclude that the CIA’s proposed use of extended sleep deprivation would not impose hu'm
unjustifiable by a governmental interest and thus would not shock the conscience.

; The scope of this technique is limited: The detainee would be subjected to no more than
56 hours of continuous sleep deprivation, shsent specific additional approval, including legal
approval from this Office and approval from the Director of the CIA; the detainee would be
allowed an opportunity for eight hours of uninterrupted sleep following the application of the
technique; and he would be subjected to no more than & total of 180 hours of the sleep,
. deprivation technique in one 30-day period. Notably, humans have been kept continuously
awakemmonSOhmusmmedlmlm There are medical studies suggesting that sleep
J ivation has few ble physical effects. See, e.g., Why We Sleep: The Functions of
" ._wm;{mmomrummuuum} Tobew:e,tberdmmeofﬂ:mmedlul
studies is limited. These studies have been conducted under ci i
those at issue here. Medmlmbjeuxmmnrdaxedmnmmtmdnmwehbmywdo
- whatever keeps their interest. The CIA detainees, by doubtedly under duress, and
their freedom of movement and mummmﬁyﬁmﬁ& CIAmedaaalpumnel
J. however, havewnﬁnmdthumhmwdyhyscaloﬂbusmm&ngmﬁunﬂywnmdm
. tbemnque i dfuCIA g

Al Md&aﬁdmmm:mdﬂkmdmm—m
_md:na—nnmmedemn,mswdlmsmhlawleynndm Maintaining the standing
* position for-as many as four days would be extremely unpleasant, and under some circumstances,
.punﬁlLdmwshedcmaandmhsdcﬁbammbmdequwuywhmlhedmmpummmm
orwrbdme.

Cer - =mmummwumm dod sleep dep bmique, the detainee

o0+ would often wear a disposable n mmwmm

"7 .. would beused to avoid the need regularh hackle the detainee fo mammmmuw

* . checked to avoid skiri irritation ‘or mi Th d use of the und "ju:lﬁqlm!
mhmmbﬂﬂohmﬁd‘ th the detainee and the int from anid p ly

additional clothing, such asa pairaf ~ -

£ physical would wear
g i mwmmmm«mm ;
) B e L R " eonom: L

_m}_tg)mmm - . N v 2 100302
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At the same time, h , the CIA employs many safi ds to ensure that the detainee

does not endure significant pain or suffering. The detainee is not permitted to support his weight

by hanging from his wrists and thereby risking injury to himself. This precaution ensures that

the detainee’s legs are capable of functioning normally at all times—if the detainee cannot

wppmhisawnweigm, iministration of the technique ends. In additicn, the CIA's medical
| monitor the detainee throughout the period of extended sleep deprivation. They wil]

ha.huseofdle L‘, should they diagnose the detai asmqm"sencingha.l!ucinxtiom,otb«

ychological reactions, or clinically sngmﬁc.anl inish in cognitive
ﬁ.lncuomng. Medical personnel also will monitor the detainee’s vital signs to ensure that they
stay within normal parameters. If medical personnel determine tlm the detainee develops
l:luunlly significant edema or is experi significant physical pain for any reason, the
i l:ll]lerls 1i: inued or other methods of k the detainee awake are used. These
d are signifi b zbcyhlghhghldmthemummmdadslwp

4

depnvamnmetelytomhena iriee’s p g 1o interrogation by keeping

hlmawahcfurlnngulhnnnormalpamdsofme

Combined 5. We do not evaluate these techni in isolation. To determine

whether a course of i gation “shocks the i "itisi to evaluate the effect

of the p combined use of these techniq See, a.g Wl‘:msv throdsrares.341U5
91, lM{l?Sl}(mhnnngnﬂnu—daymseof whether a
d). Pry dusOﬁ‘cehxsbeenporhmladymnwnedabwl
techniques that may have a mutually mnfarung effect such that the combination of techniques
might increase the effect that-each would impose on the detainee. Combined Use at 9-11.-

- Specifically, medical studies provide some evidence that sleep deprivation may reduce tolerance

to some forms of pain in some subjects. See, e g, B. Kundermann et al., Sleep Deprivation
MWPMMMIMWMHR@@VMG&
Psychosomatic Med. 932 (2004) (finding a significant d in heat pain thresholds and some
dmmcnldpmﬂ:rubnhdslﬂummghlmdmmslup);s BnkhOnmefni The Effects
of Total Sleep Depri and Sleep Recovery on Pain Tol
Wmﬂmw 107. Sleq:stwchiS -11(2001)(5ndmgamm:ally

significant drop of 8-9% in tol for lorp l.....a:l’,im'4{)I:||:mm}‘-
" -id. at 35-36 (discussing other studi : M bjects.in these medical studies have been

obwwdtommseﬂurwnmmphouofﬁunddmmgapmodd‘s{wpdepmmm See Why

- We Sleep at 38. ‘A se fore co “-nmummwmm@emh

uae\idwmgapmodofdmmmlpulmm

wemmsﬁedtwshmmuﬁgmdzmylwsmprmmm
mﬁmmlmmnufmeﬁhusofmwquuesammmdmmmhmmm
sleep deprivation. Detainees subject to dietary manipulation are closely monitored, and any

. mmuyugmﬁuntmgb:hsswmudmmmmoﬁulmmﬂwmm

mpuhuwtu:hmq.le. thhl'es&l‘demmmuﬁty none-of the techniques at issuc here
tial physi wmﬁ,wmﬂdbeumdwnhawhﬁnqumcy,ﬂmdeep

i ¢s such
_.dq)nmmvmﬂdwﬁepm ciated with these techniques to a level that shocks the

conscience. More generally, we have been assuréd by the CIA that they will adjust and monitor
Mﬁwmymmmuydmemﬁmmmmmamdofmm
Combined Use at 16. "~ _
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In evall these techni we also recognize the i 'mt}mthcymy
impose upon the detainee, whllewehwﬂwmﬁ:l du
under the CIA's i gation plan, the detai wwldnot I.nlhecommnfuudugoangthm
techniques, the detainee might fear that more severe humw might follow, or that, for example,
. the sleep deprivation technique may be continued i itely (even though, pursuant to CIA
procedures, the technique would end within 96 hmux) ’I‘mhe extent such fear and uncertainty
may occur, however, they would bear a close relati p to the img government

of obtaining information crucial to preventing a fiture terrorist attack. According to the CM, the
bd.:et‘ofal Qaeda leaders that lheymll not be harshly treated by the United States is the primary
to aging them to disclose critical intelligence. Creating uncertainty over whether
that assumption holds—while at the same time avoiding the infliction (oreven the threatened
infliction, see supra at n.21) of any significant harm—is a necessary part of the effectiveness of
these techniques and thus in this mmmdtmmlmmtorhembma:y urcgregum.soonmu

that the Due Process Clause would forbid. When used in combination and with the safeg
&e.smbad ubovt, Ihe techniques at issue here would not impose harm that constitutes “cruel,
, or d or punisk " within the meaning of the DTA.
Iv.

The ﬁnal issue you have asked us to address is whether the CIA's use of the proposed
inter i would be consi with United States treaty obligations under
* Common Article 3 nftthmmCmmuuns,mlheﬁmthmeubbWonsmnm
encompassed by the War Crimes Act> Aswe explain below, Common Article 3 does not
disable the United States from employing the CIA’s proposed interrogation techniques.

* Through ﬂflheMi.I.iuryf' issions Act, the Geneva Ct joms, outside th
of the War Crimes Act, cosi Jjudicially treaty obligation of the United States. Ubder the
" Mational Security Act of 1947, mmmmmmmmmwm
+* and the statutes of the United States. See 50 U.S.C. § 413b(a)(5) (prohibiting the authorization of covert actions -
“that would violate the Constitution or any statute of the United States,” without mentioning treatics), Nevertheless,

" e understand that the CIA mmwmwmmmma ndwm!msbdﬂuls
determination. )

melhl.lpdlqr
hadmummmmmmmm hanism whercby the Presid 1d that the

miﬂﬂmpﬂﬂl mmmmma—wmummm

- Comitmon Article 3 does not apply to the armed conflict against 4l Qaeda. Section 6{a)(3) of the MCA provides the
Mmmmmwmmuwmﬁmmnnww ;

“shall be
Mﬁf. ifically involking administrati law!hn%puvﬂslhheddﬂwmmmu:m )
Mbmmmummwwﬂhmohﬂm:lﬁudm The Supreme
- Court has held that an administrative ageacy :Mmdt&dﬂlmbhh‘m

cdmnlﬂngwuﬂn’wﬁmhsmm:piwmmmmwummmm
Wh&emmﬂm See Nat'l Cable & Telecomsm. Ass'n v. Brand X Infernet Serv., 545 U5, 967, -
980-986 (2005). uumwmwmmmd

Mmmmmwmpummmhmmmmm
*." unambiguous terms of the statute and thus leaves no room for discretion. ™ Jd 2t 982. Hamdan did not hold

. that Common Article 3 was unambiguoas. mumwwmumwdam

* - Article 3 was that it applied to any conflict that was not a conflict between states. m@wﬂddmlﬂkssﬂnm

MMMMWMWEWnNW? 2002 order, Indmdlmddﬂ,mmlh

| EORBRGREH  nieRems (00304

- (B)3) NatSecAct . : — —
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! CoﬁlmnMéI:Bhlsbeen ibed as a “C ion in mini =1 ional
Committee of the Red Cross, Jean Pictet, gen. ed., mCommnwmmﬁnGemmCmmw .
at 34 (1960). It was intended to establish a set of mini pplicable to the
of all detainees held in i ional armed conflicts.

L

Our interpretation must begin “with the text of the treaty and the context in which the
written words are used.” Société N le Ind: lle Aéropostiale v. United States District
Couirt, 482U.8. 522, 534 (1987); Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 534 (1991); see
also Vienna Convention on the Law of Treaties, May 23, 1969, 1144 UN.T.S. Article 31(1) (“A
treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
thetﬂ'msoﬁhetfulymthcwmﬁbﬁapdmllghofluah}mand]iwpose") see also Tan .

. Brownlie, Principles of Public International Law 629 (1990) (“The language of the treaty must
bemlﬂ'ptﬂed in light of the rules of general international law in force at the time of its
mmlumn,mdalsomhghiohhemmommmscf!hem’j” The foundation
of Common Article 3 is its *“shall in all ei be
uuf.edhmamiy,wnhoutmyaﬂvmdlsumnbuedonmmlor rrilgmnorfnnh,mx,
bmhorwealib.oranyoﬂmmnhrm“ This req

d and f d by the _----ofrmumaspeclﬁccuugumsofamm ‘are
‘dnd shall remain prohibited at any time and in any place wh -" Those forbidden acts are:
} ;
(2) Violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;
@)Tﬁﬁngofhumgﬁ;
L wwmdmmmwmsupmﬂummmj
% 7 did not address whe i b
Because {he MCA expressly allows the Presi intecpret the “application” of Common Aticle 3 by

.:'mmmmww reassert his pre-Hamdan interpretation of the treaty. While we ned not fully
explore the issne mmmmmuumammum.mmmmumm
* . thiat'an “armed mﬁnwmmh&mn{mnﬂh%m

Pasties™ does not include an armed conflict with an i 1 terrorist orgas 15
boundaries. See, e.g., Piciet, I C: s, at 34 (“Speaking genesally, it must be recogriized that the conflicts
referred o in Asticle 3 d conflicts, with armed f ither sids d in hosfilities, in short, which

. .amcin many respects similar to an international war, but fake place within the confines of a single country.”)
it ' (cmphasis added). Therefore, although we assume in light of Hamdan that Common Article 3 applies (o the preseat
; unﬂh,mmﬂm&ehuhpumﬁhlym”mmsmmmmmm
ks mmum )
e ”mmwmmamﬁummmHﬁmmumdmmmm
5 mmuﬁl:l:nmndmummmbmnfmmwmu

oty e .
_:bﬁainaml L aemaen e 05305
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(c) Outrages upon personal dignity, in particular, humiliating and degrading
treatment;

(d) The passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court affording all the judicial
‘guarantees which are recognized as indispensable by civilized peoples.

Of these provisions, two have no application here. The proposed CIA inter i hods will
mvolve m:ther the “taking of hostages” nor the pmmscfsanwnoes [or] the ¢ carrying out of
executions.” Thus, our analysis will focus on paragraphs 1(2) and 1(c), as well as Common
Aniclc 3's introductory text.

Whur:dmtmdoesnotﬁm!)rrmlvedleapphmonoﬁ:ommnmwe3wtheCIAs
di Court dent and the practices of this Office direct

uswmaloﬂwmupmwmds As with any treaty, thencgcumrw)rd-—alsohownas
- the travaux préparatoires—of the Geneva Conventions is relevant. See, e.g., Zichermanv. -
Korean Air Lines Co., 516 U.S. 217, 226 (1996) (“Because a treaty ratified by the United States
mnﬂtonly!behwnfﬂmlmﬂ but also an agreement among sovereign powers, we have
r.radi-uom]lyc.onsuduedusatdsloﬁsmwpmmmﬂtemgoummddmfhngmxmry(m
préparatoires) and the post-ratification und ling of the g parties.”); see also
VlmCouvewmonihehwomen-mn{a) (stating that “supplemenitary means of
s y work of the treaty,” may be appropriate where the
] . mmmgofmetmu“mbmmmohm“] Wrﬂlregsrdmihaﬁenwn(‘.ouvmons,m
_additional, related tool is available: In 1960, staff members of the I i of
the Red Cross, many of whom had assisted in drafting the C i blish ‘f' es
onemhof&s@mm&nmm,mﬁudxmdedmﬁmnﬂmmm See Jean Pictet,
" gen. ed., Commentaries on the Geneva Corventions (ICRC 1960) (hereinafter, .
nmCmmmfumwdesommnghmmhnmhmmuweu&saﬁldy
wuu@ormxeﬂbﬂmmlunlhelm‘swmmc ti pmpﬂ‘
- The Supreme Court has found the Ce i ini tthu'swa
‘Conventions, SeeHmndmv.Mgchd,lzﬁs &2749 2‘?96-98&148(2006)(@::;1&
Wuwmmm&mmﬂmlﬁﬂywthemeuunﬂmwﬂd
Qaednmdarplmnmgmnt"[tjhwghmtbmd]nsiaw ﬂn[lCRCCommmhryllﬂ.uthep:Nas
gnize, eting the ). -
o lnnddmon,wmmmhnm!nihundshavumrwmymapphed@mmnkdﬁGB 3
. in war crimes p ional Tribupal for the Former Yugoslavia (‘ICTY") and -
o thels ional Criminal Tribunal for Rwand (“ICTR”). Their decisions may have relevance
: asperwamveamhumy SaeVmCmmummﬂwuwofnmmn(l)(b)(mBg

S
v consideration.” Smﬁu—L&uw.ruOmgm.lZﬁS Ct. 2669, MBQWMWMV
.t . Greene, 523 US. 371, 375 (1998) (per curiain).” The Geneva Conventions themselves do not

S dwgeu&uICTYwmmhimsdmylumsmurmamﬂrlemwghm

o thHJ- e e w_ B _!msnm _ _ .
tbna}NafSecAct N oL 50. - [-33308'.
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- such a tribunal otherwise might have. We do, h , find several decisions of the ICTY of
- use, and that our analysis aligns in many areas with the decisions of these tribunals provid
% some comfort that we have ly interpreted the treaty's terms.

..'mwﬁmmwmma-ﬂ-« fron ir own

-X) N :
7 '(b)(3) NatSecAct © i . 51

Finally, we also recognize that the practices of other state parties in implementing
Commﬁmcle! (as opposed to the statements of officials from other nations, unsupported by
any and conduct) may serve as “a supplementary means of
interpretation.” See \l’iemConvelitiomonﬁt.l.lwu{TmahesAn 31(3)(b). We have found
only one country, ﬂleUm‘MngdDm,fnhave gaged in a ined effort to i
Common Article 3 in a similar context, and wcduw.ls the relevance of that mmpie below.*

In additi Lhc;.  Committee for the International Criminal Court established

_ under the Rome Statute has developed- elr.me.nts for crimes under Common Asticle 3 that may be

tried before that-court, and an accomp Yy, See Knut D Elements of

. -Crimes under the Rome Statute ofmemlOmMCmm Sources and Commentary

{Cambridge 2002). The United States is not a party to the Rome Statute, see Letter from John R
‘Bolton, Undersecretary of State, to U.N Secretary General Kofi Anan (May 6, 2002)

. (announcing intention of the United States not to become a party to the Rome Statute), but

several parties to the Geneva Conventions are. Thus, while the Rome Statute does not constitute
a legal obligation of the United States, and its interpretation of the offenses is not binding as a
matter of law, the Statute provides evidence of how other state parties view these offenses. Like
ﬂndmonsofmmmnom!mbunds,thesﬂm‘dwﬂmpondmbmﬂnknmsm
and our | of G Article 3 provides some confirmation of the correctness of the

2

: mmmmmﬂngﬁmmmwmmmm:om“fmymm
Military Commi: ,nsmuu!mqmry

mmmmthu&mmmmdMemswﬁcmdeeﬁnmg

-mmmawmmmmmwmmm

ammdmmcnmuneunhumwmuqmplmemcnnﬁm Asmpamm,by

“mma{wmmwﬁshmhm aflicts appears to have been simply to
vmcmm 3 without g T The, of France, for instance,
official i ki in the then-Freach territory of

jpractice in Suppress
._mmmﬂulm See, e.g., Shiva Eftckhari, France and the Algerian War: From a Policy of

g'toa o {lity, 34 Colum. Hum. Rts, L. Rev. 413, 421-22 (2003). More recently,

'Mmpulnﬂy mmdwmammmmwmm §
. Chechmya. chmmmms.mummdmmxmmmﬂu
i puith what

actions of these

e id ework for

harging the obli "-'nnuums;w'

---wmmwmmwmmﬂmwm«um
."‘-““-"" for umd mum:u_' ise specifies the domestic legal effect of such freatics. See, |
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statutorily prohibiting certain quciﬁcams,lhe ! allow our intery ion of Common
Article 3 to focus on the margins of relatively less serious conduct (i.e., conduct that falls shart

of a grave bmach). Accordingly, we need ml decide the outer limits of conduct permitted by
certain provisions of Common Article 3, so long as we determine that the CIA’s practices,
limited as they are by clear statutory prohibitions and by the conditions and safeguards applied
by the CIA, do not implicate the prohibitions of Common Article 3. For that interpretive task,
the War Crimes Act nddresm five specific terms of Common Article 3 by name—"torture,”

“eruel " “murder,” “mutilation,” and the “taking of hoslases " “Although the War

Crimes Act does not by name ion the three i terms—"“viol to life and
. person,” “oulngee upon pe.rsonai dlguny, in particular, humlllanns and degrading treatment,”

and the " the Act does address them in part by

identifying and pmlnhmng four odau grave breaches” under Common Article 3. Three of these
offenses—performing biological experiments, rape, and sexual assault or abuse, see 18 U.S.C,
§§ 2441(d)(1)(C), (G), (H)—involve reprehensible conduct that Common Asticle 3 surely
prohibits. The Act includes another offense—intentionally causing serious bodily injury—which
may have been intended to address the grave breach of “willfully causing great suffering or
serious injury to body or health,” specified in Article 130, This grave breach is not directly
linked to Common Article 3 by either its text, its drafting history, or the ICRC Commentaries;

" nevertheless, the “serious bodily injury” offense in the War Crimes Act may substantially

" overlap with Common Article 3's prohibitions on “violence to life and person™ and “outrages

upon personal dignity.”

CcnsrmalsomedmtheMCAlhnthamemdai“pmvmonscf[lheWarCnmesAm]
. !i.llly satisfy the obligation under Article 129 of the Third Geneva Convention Eartha United
£ States to provide effective penal ions for grave breaches which are P 1 in
common Article 3 in the context of an armed conflict not of an international character.” MCA
§6(a)(2) mmmnmmw&wﬁmmmm ‘murder,”
n,” “cruel " “torture,” and the “taking of hostages” in Common Article 3 are
e properly interpreted to to be coterminous with the identically named offenses in the War Crimes
- .+ Act Article 130 of the Third Geneva Convention expressly states that two of these offenses—
b mmmdmduﬁmllﬂﬁhlhnx"m&mdeﬂﬂ)—uemhwhe&huphmedbﬂow
S and trib 'bdmmﬂuth:rdoﬁmm—mdkm—ls
. ‘identical to the grave breach of “inhuman treatment” in Article 130. To criminalize only a subset
. -ofthose acts would not be consistent with the obligation of the United States under Article 129
=" " of GPW, and Congress believed it “fiilly satisfied]” that obligation in the MCA® In any event,
. mlegiﬂaﬂvemmmiluualhuwmbahewdtheWu-(‘.‘rmuAnkﬂagapmcnvu‘ge

_eg,9USC. §§201.208 ing the scope of the Conventio ndugsmwﬁm«m@mﬁmx
" 18TS.C § 109 Gupleamtating and definig teews of he Coaventi P P
T« Crimé of Genocide); 17 U.S.C. § 116(a) (d ’ihl" " n:-u ion of Li
: wmx:su.scsmsc(mngmun- i iomi Swmlﬂhﬁmd
26U5.C. §894(c) atery mwmmmm}
: - ™ We need not resolve th i -’(inym‘s‘ ) Iu(hcmoﬂhumof&mn
= m!mhhwwﬁmm—w Mﬂﬂww—md’nﬁlﬁw
wmmmm‘@w These off nplic P d CIA i ion micthods
L R = ¥ _"',mam'
(b){a)NatSemq IR W T
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with respect to any of its offenses that expressly address by name specific prohibitions in

Common Article 3. Combining Congress’s view in its implementing legislation vmh our own

aml)msofl:ommmﬁmdeisrdsvm!mms, loding the alj of Congr

definitions with interpretations of i i it ‘we conclude below that Cnngmss s

view is comrect and that it has in the War Crimes Act fully and correctly defined the terms at

[issue, namely “torture” and “cruel treatment "

3

Congress in the MCA also made clear, however, its view that the grave breaches defined
in the War Crimes Act do not exhaust the obligations of the United States under Common
Article 3. The War Crimes Act, as amended, states that “the definitions [in the War Crimes Act]

_are intended only to define the grave breaches of Common Article 3 and not the full scope of the

United States obligations under that Article.” 18 U.S.C. § 2441(d)(5). As to the rest, the Act

states that the President may “promulgate higher standards and administrative regulations for
lations of treaty obligations which are not grave breaches of the Geneva Conventions.” ‘MCA

§ 6@G)A).

Our inquiry with respect to the residual meaning of Common Article 3 is therefore
confined to the three terms not expressly defined in the War Crimes Act—"violence to life or
person,” “outrages upon personal dignity,” and “humane” treatment—to the extent those terms
Mvemmnmgbc’v,ondwhﬂmwwedbymefw:addmmuluﬂ‘munderﬂme&msm
. described above,” The President, Members of Congress; and even Justices of the Supreme

) Courtin Hamdan have recognized that these provisions are troublingly vague and that post hoc
interpretations by courts, i ional trib ',mothersm:pmieswouldbedifﬁwhw
“predict with an ptable degree of i See, e.g., Address of the President, East Room,

. 'White House (Sept. 6, 2006) (“The problem is that these [e.g , ‘outrages upon personal dignity,
_ in particular, humiliating and dmumm]mmmmouof@monmm b
Three are vague and undefined, and each could be interpreted in different ways byAm:nﬂnwd
. foreign judges.™); 152 Cong. Rec. S10354-02, S10412 (Sept. 15, 2006) (Statement of Sen. .
:McCain) (“Observers have commented that, though such 'outrages fupon personal dignity]" are
 difficult to definé precisely, mal]hnwﬂaqnwhmmmﬂmu. However, mlmmy
other responsible member of this body should want to p to death
mm“dudﬁarmlmngwchamem*);ﬁm 1268 Ct.atZ‘?QS(“Comu
Article 3 obvicusly tolerates a great degree of flexibility in trying individuals captured during”
“armed conflict; its requirements are general ones.™); id. at 2848 (Thomas, J., dissenting)
(charwtmzhngmmmm&:mnnhhde)u“vme” “neladws")

e Thsymnmﬂuﬁrxnormrkonduunwumy wikﬂ:euncmnmyanmdm.
- The Commentaries explain that the C i fiound it “danj to trylo go
mmmwmmm“ﬂmbh’hwmmwupm&m
* ci Pmu,m(' " '_ ; ...,at39-seeNCommm ateOHIS('Itm

"As we explain below, mmm the content of Comion Articlé 3 ’s prohibitions on
m-ﬂuumﬁﬂ!n the War Crimes Act" s‘:m! mumnm'm &!Mﬂﬂpﬂtﬂ'ﬂlh

{h}.{S)NalSecN:l : m_ S _feonding: - 139309
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useless or even dangerous to attempt to make a list of all the factors which make treatment
‘humane.""); see also 2A Final Record of Diplomatic Conferences of Geneva of 1949, at 248

(“Mr. Maresca (Ttaly) thought that it gave greater force to a rule if he merely stated its

fundamental principle without any comments; Lo enter into too many details could only limit its

scope.”).
The difficult task of applying these remaining terms is sulw.lntinlly assisted by two
interpretive tools established in United States practice as well as ional law. The first of

mmmwmmmmUmwmmsmahmuwmmfom.n
_Commonmuc]eB—meudemmthommaAnmlﬂsoﬂmmsegmgmlt«ms This
: di ‘by(‘ igress in the Military Commissions Act, which

ml':’ﬁmsute itutional ded abroad and to aliens by the Detainee
Treatment Act. TheMCAﬁudurpmwdesdmlmyvmlmmuhhzmmonﬁmndar&m
the Detainee Tri Act in ion witha C Article 3 armed conflict constitutes

- violation of Common Article 3. See MCA § 6(a)(1). The MCA thus both points us to particular )
" domestic law in applying Common Article 3 and leaves open the possibility—advanced by many
during the debate over the MCA—that compliance with the DTA as well as the specific criminal
 prohibitions in the War Crimes Act would fully satisfy the obligations of the United States under

. Common Article 3.
: Dmmgthelegslahveddmmwulhevﬁllwmmwmmmuuyofm
" -Condoleezza Rice explained why the State Dey y could
 declare that compliance with the DTA would ﬂtlsfy United States obhgwr.ms under Common
Article 3:
J y
Inausewhuethetrmtysmmsm 1 ly vague, it is appropriate for a state
. to look to its own legal fi: k, preced p andmrmsml.nmrumg
: * these terms and carrying out its i s oy Ly
legislation would strengthen UL.S. adt Canzmnnmicia:ofuw(imwt
-:Cowmwmbemmnwmﬂdaddmmngﬁﬂdeﬁmmmddmﬁmmw
t. _mm—mmmem ; )

: hthedepnrmm;wew.rhgemm'mwnmbe,mymmmm

_ - respect to the substantive behavior that is prohibited in paragraphs (a) and (c) of

._Mmlof@cmmnnﬁﬂmle3andﬂlebebumﬂmﬂspmﬂﬂuud “cruel, "
human, or d sk " as that phrase is defined in the

T Us. mnwﬂw(}‘onvmmAymnTam Tha.tmhmwmnﬂ_uﬂ
mdwuﬂ:zﬁbywmmthnmmm Thusitisa

’ nable, good faith interpretation of C Am:le!wm lhntthe

'mmmMthﬁmmeuﬂAnofMS X

= .-_obﬁgahumdtbeUmadShmwnhmpedmtbemhrdaérdmmm

blished in those paragraphs of Common Article3.

- 2277277 Letter rom Secretaiy of Staté Condoleszza Rioe to the Honorsbla Jobin Watne, Chaiman of the -
i _ Senate Armed Services Committee (Sept. 14, 2006) (“Rice Letter”). In enacting the MCA, ~
- ‘;_) mmmmﬁmuymummmmomumammsﬁumm

{b}ﬁ) . ol -.“i m.. N Iﬁ!iﬂl!_lll ! . -
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“ obligations under Common Article 3, but Congress took measures to leave open such an
- interpretive decision. In particular, section 6{a)}(3) of the MCA expressly delegates to the
President the authority to adopt such a “reasonable, good faith interpretation of Common
Asticle 3, and section 6(a)(1) provides that the pmhibition under the DTA is directly relevant in
interpreting the scope of United States obligations under Common Article 3.

I is striking that Congress expressly provided that every violation ofthe DTA
“constitutes [a] violation[] of common Asticle 3 of the Geneva Conventions prohibited by United
States law." MCA § 6(a)(1). Especially in the context of the legislative debate that accompanied
the passage of the Military Commissions Act, this statement suggests a belief that the traditional
constitutional standards incorporated into the DTA very closely track the humanitarian standards
' of Common Article 3. If the fit were loose, it would be difficult to foreclose the possibility that
some violations of the DTA would not also be violations of Common Article 3, unless Congress
were ofﬂwview lhatCammon A.mc]a 3 is in all cases more protective than the domeéstic
licable to our own citizens.

F PP

- The manner in which Congress reaffirmed the President's authority to i it the

Geneva Conventions, outside of grave breaches, is consistent with the suggestion that the
Detainee Treatment and War Crimes Acts are substantially congruent with the requirements of
- Common Article 3. The Military Commissions Act, after identifying both the grave breaches set
ouhntheWarGnmum:tmdnnsgrmﬂmoftthTAaswolmnmofCommAmtei
states that the President may “p higher standards and admini for
molmmsufmtyobhgmomwhchmmfgmwbrmdusoﬂheGmwaConvmm

) MCA § 6(a)(3)(A) (emphasis added). The provision does not mention the DTA: While the

o provision indicates that there are violations of Common Article 3 that are not grave breaches

) - covered by the War Crimes Acl, it also implies that the DTA may address those additional
violations. See also 18 U.S.C. § 2441(d)(5), as amended by MCA § 6 (stating that “the - -
definitions [in the War Crimes Act] are intended only to define the grave breaches of Common
Mmcl=3mdnotﬂxeﬁjllswpeoflheumedsmobllganmundﬁdmﬁmde’)

<4 Inl_pplyingﬂuDTA"' dard of b - 10 Commo Article 3, Congr
*+ ‘was acting in accordance with a practice grounded in the text anid history of the Geneva. .~ - -
o O ions. The Conventions themsel gnize that, apart from “grave breaches,” the state .

their treaty obligations, Although parties are obligated to p grave b ,
with “penal sanctions,” mGPWMlZ?ﬂl-Z Wea@wmmmepm%ﬁh
y for the supp hes of the Cony n[s],” id. §3. The -
Cmmmdmwgmtwchmapmmmqwmﬂﬂ&deﬂm
. drafted with reference to the then-existing domestic laws of state parties:- It “merely demands
"+ respect for certain rules, which were already recognized as essential in all civilized countries; and
o % Z--unhodwdmﬂwmuomlhy:hmuufﬂm&utumqumm Pictet, Il Commentaries, t 36.
T o . Not only was the United States leading draft , but it was then (as it is
5 i -m)mmmehdhgwmnmmgafmm ‘Itmhwuﬁ:mmlmfwdy
AL apwnmueﬁbrdnl}mdsm;smmdwnsmmmtuadmm—lho&mh . ey
lied in the national legislati ”oftheUnnadSmea—mdmnnmngthemmngnftbe

" parties have some flexibility to consult their own legal traditions in implementing and
** discharging

'}E;f;mm* semeenst  wesew (00311
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general standards embodied in Common Article 3. The DTA incorporated constitutional
standards from our Nation's legal tradition that predate the adoption of the Geneva Conventions.

Indeed, the United States previously has looked to its own law to clarify ambiguous
treaty terms in similar treaties. A leading example is now embodied in the DTA itself. Faced
with an otherwise undefined and difficult-to-apply obligation to refrain from “cruel, inhuman, or
degrading treatment” in Article 16 of the CAT, the Senate turned to our Nation's constitutional ~
standards and made clear in its advice and consent that the obligation of the United States under
dus provision would be determined by reference o the Fifth, Eighth, and Fourteenth

: i of the U1.S. Constitution. See Fx Branch Summary and Analysis of the CAT
a1 15-16; S. Exec. Rep. 101-30, Convention Against Torture and Other Cruel, Infuman or
Degrading Treatment or Punishment at 25-26 (Aug. 30, 1990); see also Samann v.
‘Commissioner, 313 F.2d 461, 463 (4th Cir. 1963) (Jooking to a more detailed definition of a term
in a domestic U.S. tax statute to interpret & comparatively general treaty term). As with the
Geneva Conventions, this approach was at ieeslwggeswdby&eueﬂyltself, wluchrequlmd

state parties lo“mmtmx.is m;mment . cruel, i or di
‘CAT Art. 16 (emphasis added); see [ ive Branch S ,umd 4 'ofaEeC{TS
Treaty Doc. lGO—?UnIS(nplammgthnnhns]nnmg:u “rmore limited™ than a “stringent .
prohibition™ and “emb iking to take to prevent” violations within the
rubric of existing d i Ir:gal 5). @

T “The second interpretive tool applicable here attempts to ile the residual

imprecision in Common Article 3 with it apphmnnwthanowl cmﬂwtasawstaldea
253 ;| mm&ydmﬂasmosdympioynguumdlll—deﬁmdlmmamhhnguagemreﬁea
: aoonsauusdncnmntnaﬂnwmmumdabommanthemmgufdnmtmu!hey
; fe at the time of the treaty’s drafting,

¢ bkew&nmwmemlplqﬁsmmmﬂnwppmd%mw
 the framework established in the Military Commissions Act.. In that Act, Congress chose to keep
* the Geneva Conventions out of the courts, and recognized that the Executive Branch has .
discretion in interpreting C Article 3 (outsidé the grave breaches) to provide good faith
nppﬁeahmnfmvaguommawcvohﬂmcmm The explicit premise behind the Act’s
'oumprwhwmehmmmkfwmwpmngiheﬁmmmmuwwﬁmmm

. nudd.mm&nmmpmu!d,amddmﬁradmmwww
- United States presented by al Qaeda: Aswedmmedmthawmmoﬂhebt&(:om .

“Knew that a CIA inteirogation program had to be part of that discretion, and thus a guiding -

. objective behind the MCA's enactment was that the CIA’s program could “go forward” in the
wake of Hamdan. Se!supruai4344 msmmwnymuthsMcAdodmthﬂmywndlm

"a\samml m,ummm-mmﬂucxr Mgwsuu

> -bg that it understood ¢ : United States to be mare than adequate to satisfy the
.. “cruel, inkoman or ¢ 3 ishment™ standard required by the treaty, and therefore, il undertook

th Tvation out of Jmﬂumnmmummwmnnmu
. uwmmmmm S. Exee, Rep. 101-30, Conmm;imram:mdan\w

Cruel, I Degrading T aor P at25-26 (Aug. 30, 1990).

o e A HeReRN ' l:33312
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falling under the auspices of a CLA i p must be consi with Comimon

¢ . Article3. To the contrary, Congress recognized that Common Aticle 3 establishes some clear
limits on such a program, Nevertheless, the result of lingering imprecision in Common
Article 3's terms should not be institutional paralysis, but rather discretion for the Executive
Branch in developing an effective CIA program within those clear limits.

Common AmcleB certainly places clear limits on how a state party may address such
halleng and bsohutely bars certain | oﬂamvem"ajlcmllzndnﬂmns Pictet, I
ies, at 39, For ., the provision prohibits “murder of all kinds,” “mutilation,”
and “the taking of hostages™ __germs thit are susceptible to precise definition and that “are and
shall remain prohibited at any time and in any place whatsoever.” When it comes, however, to
Common Article 3°s more general prohibitions upon “violence to life or persen" and mtrage's
+upon] personal dignity,” it may become necessary for states to define the meaning of those
_ prohibitions, not in the ab but in their application to the s'pwﬁcwmnslaumdmmse.

Indeed, the ICRC Ce ies th | plate that “what
treatment™ wurldreqma mﬁvebelanr.mg of both mnty and humanitarian concérns.
Dep ding on the ci and the pury served, detai maywll.b:"the.ob]ednf
strict since the di ofh , and p , even when
they are severe, are not necessarily mmmpalible Id NZDS (mplnsasadded) Tlms Commeon
- Article 3 recognizes that state parties may act to define the , and its
related prohibitions, mh@tnfﬁuwﬁcmtychaﬂmgﬁu:sme

J : TheonnﬂmwhﬂQaedamﬂmMymuhamwlmmmm The application
- ofCammnAmuleSmawagwlsll---r- i geting civilians was not one )
plated by the drafters and negotiatcrs of the Geneva Conventions. AsCommonAmdea_
was drafted in 1949, the focus was on wars between uniformed armies, as well as on the
atrocities that had been committed during World War I A common feature of the conflicts that
served as the historical backdrop for the Gengva Conventions was the objective of the parties to
engage the other’s military forces. As the ICRC described the matter, "Spuhnggml.ly.lt
must be recognized that the conflicts referred to in Article 3 are armed conflicts, with
ﬁrmmu&andemgdmfmﬂwmgmmw&mmwrﬁpm
.mﬂntom:mumm]w hatthknphcewﬂhntboomﬁnescfasmslewmtry Pictet, TIT
ies, at 37 (emphases in original),"! :

MMmmwwmmmMm:ﬂ:mmmtmm

_battali and, or dressed in uniforms, although we need not decide
heth lheu“' rks of unlawfill comt setal Qaeda into a class by itself. What is

. -undmheﬂymdhmtbﬂdmﬁthmmmmwmlﬂwasm

: . Thus, although the Supreaie Court rejected the President's detcrmination that Common Aticle 3 did not
. wywumwmmmmmmmummmmmdcm
.« Aricle3 was an internal civil war. me#ﬁcwﬁqﬁmofﬂmﬂuqﬂmxulm
A W -bnl’io;ﬁ;tm’:‘_ 2129, A’ orougt @mumzmmm:mm

- Article 3, ata is detached from its historical .wnedm pmmmmmd'
: (b}h S gonsmcaEs| meseRs . (
[b)(SJNatSQc:Act ‘ =ik ot . (90313
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means of warfare is not to vanquish other uniformed armies but rather to kill innocent civilians.
In this way, al Qaeda does not resemble the insurgent forces of the domestic rebellions to which

¥ the drafters and negotiators of Common Article 3 intended to apply long-standing principles of

the law of war developed for national armies. Early explanations of the persons protected from
action by a state pal‘ty under Common Article 3 referred to the “party in revolt against the de
Jjure Government.” 2B Final Record of the Diplomatic Conference of Geneva of 1949, at 121
(emphasis added); see also Pictet, [ Commentaries, at 29 (explaining that the historical impetus
-of Common Article 3 was bloody “civil wars or social or revolutionary disturbances™ in which
the Red Cross had trouble intervening because they were entirely within the territory of a
sovereign state); id. at 32 (discussing the paradigm model of “patriots struggling for the
* independence and dignity of their country™). Al Qaeda’s general means of engagement, on the
other hand, is to avoid direct hostilities against the military forces of the United States and
instead to commit ln:tsuftmmn:magnmsﬂmhmtnrgﬂs_

Further supporting a cauti pp _lnapplym,gf‘ Article 3 in the present
ncvelaontact.thc ot and s ies of Ci Article 3 were not under the
ion that Ci Article 3 was breaki newgrmmdm@rdmﬂwmbswnh\mmlesthat
memwhmwlmﬂnundmmumwwﬂfpm They sought
to formalize “principles [that had] di d as the result of centuries of warfare and had already
bmmemmmrylawﬂthenmenﬁhcadnpnmoflheﬁmmmmmbmﬂwy
reflect the most universally i principles.” Pr v. Delalic, Case
Nu.lT—96-21AﬂCTYAppeUmChnmbuml)ma{mEmu.MCmmu36
: B ( g that Ci Asticle 3 establishes rules “which were already recognized as essential
) mlllmmmnumes"](mphuuaddd) Of course, the application of Common Article 3's
sﬂlﬂxlsmdardstoamﬂmwnhwmmwhbamfbmﬂounwdwmmnnufmlm
g ! mawnfoonﬂmumdwly 'bythe(‘ jons’ drafters, would not merely
i utilize the axi principles that had “develop lstharwﬂlafcmmncsufwmﬁm Thus,
wemmbemnwbafommmmwmwbmdameshudsmadd:mngmch
- athreat to its civilians.

Pk i ” . m.mmmwmmwmmymwmmmwm

rwomhﬂﬂy—wmeamhomdmd,uvd;mmdalﬂahmmmphcmﬁwm

d in international law. &e@pamslmmwdm

§633 :.lI?.TG(QLhed lm){mmmmmﬁmwmmmuumm“

should tiot be construed to limit a sovereign right of states in the absence of an express

ls:mp:em),ngmiwv Mﬂa.{pﬁni‘ﬁk 455[13. 130, 148 (lgn)fwvuwgupowef’
quished “unless 1 kable terms™).® mnghtwmw.m

“hse mmmdmmsmubmmmwu
states, but to the law of war to civil wars that largely shared th
wﬂm'ﬂhmammmﬁmﬂhmﬁhlmhammﬂl a

. 'mmangement. See Pictet, I the dafters i u}mﬁﬂmwd-_
wMMnmmmmmmummmmmmw
mmmmwmm were

E “Themd‘hdnbtonlm(hmw mmmmmhhanqhﬂwm
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amns from foreign attack is an essential attribute of a state’s sovereignty. Advisory Opinion on
ﬂukgﬂ&wq{wmmwumcyfﬂwkwﬂ’mpw 1996 1.C.1. 226, 266. To be sure, the
states negotiating Common Article 3 clearly understood that they were dnsnblmg themselves
from undertaking certain measures to defend ﬂ|e|r gO against secking to
overthrow those gor which inarg) ssan:mpmanlpmofmemm We would,
however, upeada,nty.mmnmornleustmtbe(:omum negnhmmghmory,hefuuwe
would interpret the treaty provision to pmln"brt the United States froim taking actions deemed
critical to the eign fi of g its nuzms from mmph.lc foreign terrorist
attack. Cmualhete:sthuumC[As, gram is d d to be y to obtain critical
intelligence to ward off catastrophic foreign terrorist attacks, and that it is carefully designed to
besafeandlnlmpnsemmomdlscomfcﬂﬂmnnsnmuylnachnmthﬂmalohleohve,
fund I to state ignty. Just as the “Constitution [of the United States] is not a suicide
pact,” Kennedy v. Mendoza-Martinez, 374 U.S. 144, 159 (1963), so also the vague and general
terms of Common Article3 should not be lightly interpreted to deprive the Umtud States of the
mmwwmmmﬁommamck

+ This insight informs passag unhr.lCRC(' ies that some have cited to suggest’
Ihn‘ll.hegmv:smnxnf&.lmnnAmcleB—mﬂmmnﬂlheyarenntpreusemdweuﬁu—should
be read to restrict state party d The C ies indeed i
that, in some respects, adopting more detailed pmhlbltlons in Common Article 3 would have
been undesirable because the drafters of the € ions could not anticipate the that
men of ill will would develop to avoid the terms of a more precise Common Article 3: .
“Hmewgmnthemundmkmmdrlwmgupahxofﬂldnvmﬁmsufmmaam.n
would never be possible to catch up with the imagination of future who wished to.
mnsfyunirbomdmsum,mdﬂtemmspwﬁcmdmmplmahummbqthem

ith * Pictet, Il Cx es, at 39, Tt is no doubt true therefore that
Common Article 3* sg:nemlmﬁbmonxdnembhshpnmp!uthnpmdudu range of
conduct, and that they should not be subject to a technical reading that parsés among conduct.

- To the contrary, the principles in Common Article 3 are generally worded in a way that is

“flexible, and at the same time precise,” id, andtheyuﬂupmstnaplmeswwﬂmpmpow

- oondudmagoodﬁnhmw.mmaﬁimmmhemnpm‘h!ebmh“:hed:moﬁumtﬁ

o)1)

(b)(3) NatSecAct

. dispated
Sipadan, 2002 1.C.J. 625, 648.

and the “mi of security and repression” appropriate to defending

'me’speopleﬁuminhmmmch_mdnnmdmnﬁmnqualm We,tham&ue.

Lmdomke such an inquiry below
3 B.
These interpretive tools inform our analysis of the'thiree relevant terms under Common

-mz:_ graph 1¢a)'s prohibition on “vioie to i and person,in partcular murder of l

" powers. See W.T.0. J\ppMM mmmmmm

(Hormaries),
WI/DS26/AB/R/ 165, 154, 1998 WL 25520, at *46 (Jan. 16, 1m}(¢qiamhgumwm
«hmmkmmh anﬂlnu :dew‘} For

“example, the ]
uﬂim?wﬂwutadw . See Case Concers reignty ov Mmf.@ﬂmmhh

sehionss| mw— 05
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" kinds, mutilation, cruel treatment and torture”; paragraph 1(c)"s prohibition on “outrages upon
/ persoml dugm-:y in particular, ImnuhaJ.mg and degrading treatment”; and Common Article 3's

that d persons “be treated humanely.” Altlwuyl it is first in the
mtaxchommonAmcle] weaddressrh:gmm] | last, as the
question becomes the extent of any residual obligations imposed by this requi that are not
addressed by the four specific ples of inh prohibited in paragraphs 1(z)-(d).

L

: Against those persons protected by Common Article 3, the United States is obligated not
to undertake “violence to life and person, in particular murder of all kinds, cruel treatment and
torture.” GPW Art. § 1(a). Paragraph 1(a) raises two relevant questions: Will the CIA
program’s use of the six proposed techniques meet Common Article 3's general requirement to
avoid “violence to life and person,"” and will their use involve either of the potentially relevant
examples of “violence to lifie and person™ denoted in paragraph 1{a)—torture and cruel
treatment? :

“The p 1 techniques do not implicate C Article 3's general prohibition on
wolmwleemdpusnn. Dictionaries define the term “violence™ as “the exertionof -
physical force so as to injure or abuse.™ Webster 's Third Int'l Dictionary st 2554. The
surrounding text and structure of paragraph 1(s) make clear that “violence to life and person™

) does not encompass every use offnmeorem-yphyma] injury. Instead, Common Article 3

: provides specific ples of severe d by that term—murder, mutilation, torture,
and cruel treatment, Mlndlcatedhythswrds “in particular,” this list is not exhaustive.
heless, these sur i gly suggest that paragraph 1(a) is directed at only

serious acts of physical violence, C)'anv United Steelworkers of Am., 494 U.S. 26, 36 (1999)
.mexmmmmammammmmmmm
Mdbegtvmmhledmenmns.") :

T nmmmmmummmmﬂWﬂnKmCCmmaWWwvhdum“m&nﬁmwwMMm

© ", . ~inparagraph 1(s) “cancern acts which world public opinion finds particularly revolting—acts
B w which were committed frequently during the Second World War.” Pictet, IIl Commentaries,

e Tt st 39 hwnmwmhnﬂsammanMthwmmmdmm«ml

" -+ . instances of physical force. Mthemlhm,mmbodmhwhnddﬁm&y
mwmwwmﬁalmmmmwwmmmmﬂaﬁ

~ prohibited violence that C Article 3 enumerates.” The ICC’s Elements of Crimes does not

‘ 'duﬁnc"wolmeemhl’anrpuwu s an offense separate from the four specific examples. The 2
+ ICTY similarly has suggested that the ferm may. not have discernable content apast from its four *

: _speuﬁedoomponm The tribunal initially held that “violence to life or person” is “defined by =~

umulation of the el ofthspmﬁcuﬁmﬁufmdﬁmﬁ]mmdmm_

e m"'mwmmmmmwmm Prosecutor v.
. Blaskic, IT-95-14-T, 1182(11151%&) hmmﬂnm'hmalpmaﬁnapmmmmg

- malter; at least for ions, the court could not identify a
e mudm[wntmtbﬂ:em“wo]me&lﬂismdpason‘wddmuda&rgumme
) PR e e - ; :
(b)(3) NatSecAt m" e e :
AT T _ e ity 00316
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defendant had engaged in “violence to life or person” umd:dnmmnsmuleme,auc] )

; murder, or mutilation. See Pr v. Vasiljevic, Trial Chamber, 1] 194-205

(2003). Even when p pted to proffer €l ‘of the “violence to life and

. person” violation as a freestanding offense, they argued that the offense required the imposition
of “serious physical pain or suffering,” which would make it duplicative of the prohibition on
“cruel treatment.” Jd,

We lude that the prop ‘CIA hniques are consi with Common Article 3"s
pmm‘hmon on “violence to life and person.” As we explained above, Congress strictly
prohibited several serious forms of violence to life and person, and the techniques do not involve
any of these. The ICRC Commentaries have susgmd that “performing biological experiments”
would be a type of “violence to life and person™ that, although not explicitly listed as an
* example, is also prohibited by paragraph 1(a). See, e.g., Pictet, Il Commentaries, at 39. The
CIA techniques do not involve biological experiments, and indeed the War Crimes Act
ahsolutely prohibits them. See 18 U.S.C. § 2441(d)(1)(C). Whether or not those grave breach
. offenses exhaust the scope of “violence to life and person” prohibited by Common Article 3, we
are confident that “violence to life and person” refers to acts of violénce serious enough to be
considered comparable to ‘the four examples listed in Common Article 3—murder, mutilation,
“torture, and cruel The CIA techniq domlmvolvelheapphmnufphysmd force
_rising to this standard. While the CIA does on ocﬂsmn employ Inmted pi:yucal contact; the .
“slaps” and “holds” that __,' l:thMs posed corrective technigy fully limited

" in frequéncy and intensity and subject tmmportmr. safeguards to avoid theunpasruonof

mgmﬁcantpmn. They are designed to gain the ion of the detainee; they do not constitute
] the type of serious physical force that is implicated by paragraph 1(a).

b

mmmmonmmdmdommlvemyofmmmreqnuﬁcﬁnm
of “violence to life or person™ ) hibited by h 1(a). They obviously do not
involve murder or mutilation. Nw,aswehwemplmed.doﬂq-mmm:a See Section
23‘00pwmmdmnl4

iy “hmkwmmmmmmammwh- Iuded that the i
X .uhﬂmmqmmﬂpﬂvw&uﬂhﬁdﬂpﬂhmwmml&ﬂ&C&Mu&
. w&ibﬁmmmmdthuQﬁm:Aﬂ,mlﬂl&ﬂiWkd}(lxﬂ. Both of those offenses roquire as an
clement the imposition-of sévere physical of mental pain or suffering, which with
- as reflected in Article 1 of the Convention Against Torture and the ICC’s definition of Common Article 3's
See D Elements of Crimes a1 401 (requiring the element of inflicting “severs physical
«mmwwmmmmmn mmmﬁmmmmm
_mmﬁhdﬁmwmﬁnw fferitig,” and this appearin the
-MﬁﬂuGﬁTwh&smM Mumdmmkmm&mdum

:mmwmamummmwxummmd
- torture, rather than a5 a reservation, reflects the position of the United States th

g mummmm Mhmldu&? uinmim:lmr.lnmuu‘d
") . & asareservation: Am;-%i?sl’_!dm 143 0.20 (3d Cir. 2005), M\ﬁmwuhm
Y5 SRR Rk m e Noum
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The remaining specifically prohibited form of “violence to life or person” in Commnn
Article 3 is “cruel treatment.” Dictionaries define “cruel” primarily by refe to that

. imposes pain wantonly, that is, for the sake of imposing pain. Webster s Third Int 'l Dictionary
at 546 (“disposed to inflict pain, especially in a wanton, insensate, or vindicfive manner”). If the
purpose behind treatment described as “cruel” is put aside, common usage would at least require
the trem:m to be “severe” or "ememely pau'.ful ™ Id Of course, we are not called upon here

to eval t.erm “cruel alm In Cx Article 3 the pmlnbnlwn on
“cruel "™ is placed b bans on ly severe and d 1 acts of vi
murder, mutilation; and torture. The serious nature of this list undermss that these terms,

ding cruel ,share 2 bond in referring to conduct that is particularly

aggravated and dcpqu See 8.D. Warren Co. v. Maine Bd, of Environmental Protection, 126
S. Ct. 1843, 1849-50 (2006) (the noscitur a sociis canon “is no help absent some sort of

lhenngwml a feature to polate”). In addition, Common Article 3 lists “cruel
treatment” as a form of “violence to life and person,” suggesting that the term involves some
element of physical force. y

International tribunals and other bodies have addressed Common Article 3's prohibition

on “cruel treatment” at length. For purposes of the Rome Statute establishing the International
Criminal Court, the U.N. preparatory commission defined “cruel treatment” under Common
Article 3 to require “severe physical or mental pain or suffering. " Domamﬂcmmq(}mm
at 397. The committee explained that it viewed “cruel " as il ishable from the

“inhuman treatment” that constitutes a grave breach of the Geneva Conventions. See id. at 398;
see also GPW Art. 130 (listing “torture of inbuman treatment™ as a grave breach of the Geneva -

§) Conventions). This view apparently also was embraced by Congress when it established the
oﬁ'mseof“audandmhumnntmmem |ntth:rmesAcuspmofnsﬁonto

the grave breaches of C Article 3. See 18 U.S.C. § 2441(d)(1)(B); see also
_MGA§6[:)(2} Construing “cruel ment” to be i with the grave breach of
" further und the ity oﬁhe._ duct prohibited by paragraph

- 1(a).

MmgComnnAmclelspmlnu‘umon mduemm"mthﬂtembwwhnf
.“mhmmmmwf'alsudﬂmnwmudoiehhgcmw &am’wmuu(m "

“'that “forture or ink treatment, i " is a grave breach of the”
. .Cmvuﬁmns}(mphamaddnd} Th.:srelmmhpmmmlhrmlmmdeﬁmngthe
i . of “eruel " under C: Article 3.. nem‘bumluplnnodlhatcmd
©, treatment “is equivalent to the offense of inh ent in the framework of the grave

) huahaspimmmcftheﬁmncmvmdn#‘ndﬁdbqthm?mpuﬁrmthgwcfm
”uumeu&u;doesammmﬁewpommqmmbﬂhcqﬁmnefwemwmm

. -article 3" Prosecutor v. Delalic, Case No. IT-96-21-T, iﬂlﬂhﬂ!ﬂhnnhu‘l,!% Thg ]

Imammmle:malomm pped at achie _,,tin.semi, dnuf&mcof"mul

o ‘of Treatics Art. 2.1(d) (a 1 : nhmummdmmgm :
whm&qﬁmmm&w“} Msmmwmmmmﬁuwmmw _
. T, . 'totormre, Common Article 3 ithposes no gr ion on the United States than does the CAT, and thus - :
.. conduct codsistent with the two federal ibiti wmﬂmaﬁﬁwmm}s i e

mmmmmhmmmﬁnww LA _
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treatment” under Common Article 3 identically to that of torture, except removing the

y requm:mmt ﬂn‘{ “severe phys:cal or mental paln or suffering” be imposed for the purpose of

: tai ora idation or ion or for any reason

based on discrimination of any kind D!mnxnn, &.mmmqf&.‘nms, at 397, 401. The ICTY
‘went further, suggesting that there may be another difference from torture—that cruel treatment
is directed at “treatment which deliberately causes serious mental or physical suffering that falls
short of the severe mental or physical suffering required for Lhe offence of torture.” Delalic, -
542, :

In the War Cnm m Congrvm. like the ICTY, adcpted a somewhat broader definition
of “cruel . ! conduct no matter the purpose and defining a level
of “serious physical or mental pmn or suffering” that is less extreme than the “severe physical or
mental pain or suffering” required for torture. In this way, Congress's approach to prohibiting
L the “cruel treatment” barred by Cnmmon A:u:le 3 is conmem with the bmader of the
pretations applied by international bl e/ er, P d a specific
definition of both “serious physical pain or suffering” and “s:ncus mental pain or suffering.”
The ICTY found it impossible to define further “serious physical or mental pain or suffering” in
advance and instead adopted a case-by-case approach for evaluating whether the pain or
suﬂu‘mngmpcsed by past conduct was sufficiently suiousmsnnsfytheelememef“md
treatment,” Delalic, § 533. This h, b , was tailored to the ICTYs task of applying
Common Article 3 to wholly past conduct. Congxm mamendmgf.he\'\'u(:nmn Aﬂ,hy
i contrast, was seeking to provide clear rules for the conduct of future ¢ Ci 's
mmdmdddninnmof“mmphynulpmarmﬂhmg“ and senous menmlpamw
) mﬂ%mg‘mmtbemdlo ict the req of C Article 3. )

We conclude, with Congress, that the “cruel treatment” term in Common Article 3 is
a‘bsﬁud by compliance with the War Crimes Act. As we have explained above, the CIA
are i with Congress's prohibition on “cruel and inbuman treatment” in the

3 er(hmuhu,mmuw-m ardlhusdowmmCommonArhdaJ s prohibition on
. “cruel treatment.” .

&

Paragraph 1(c) of C —.-—. Amc.l:l hibits “outrages upon personal dignity, in
: pnmwtlrlmmahanngmddcgmdingtrmﬂ. OfthgtummCGmmmAmdﬂwﬂh
% i ent in paragraph 1(c) was the cause of greatest concem
mglmdwsoﬂhe&mmmdlmslmmewhu See supra-at SS-M(mngm ) .
bymepm.demmdsmmMo&m)

1 S The ICTY defines “orucl nt” 55 “treatment that causes seri m«m«
| ¢ ‘comtifutes a serious attack on human dignity.” Delalle, at § 544 (emphasis added). . The
-wmmmlmmhmm &mdmlhunqt&m
: mmmm«mmm d dignity of “outrages upon personal dignity, in
hamiliating - ca’wmu:(:) mmd‘ﬂuﬁmm
wumummmumﬂmmwlmmwd‘dﬂw

5 : : ' wa:ﬂs
ICT T + — 2 = — g ;
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: “sg intense that the reasonable person would be i"). “An of purposealso
-.'uJ " informs paragraph 1(c)'s foous on.” mmsmddeyaﬁnstmmf&umwumar

o)) O EOREeR) T rm - _

" (b)(3) NatSecAct e e — ; L3IJ32[]

(b)(1)

179

(b)(3) NatSecAct e PO — - .

Despite the general nature of its language, there are several indications that
" paragraph 1(c) was intended to refer to larly serious conduct. The term “humiliating and
degrading treatment™ does not stand alone. Instead, the term is a specific type or subset of the
. somewhat clearer prohibition on “outrages upon personal dignity." This structure distinguishes -
Cnmmon Article 3 ﬁ'orn other 1mema:|onal treahes ‘that include freestanding prohibitions on
hered to any that such constitute an “outrage

' upon pr.rscnsl dignity.” Compare CAT At 16 (prohibiting “cruel, inhuman or degrading

. treatment or punishment which does niot amount to tortire™) with European Convention on

“Human Rights Article 3 (“No one shall be subjected to torture or to inhuman or degrading

or punish ™). Thus, f ph 1(c) does not bar “humiliating and degrading
:nt” in the ab instea.d,nt hibits “humiliating and degrading treatment” that rises to
the level of an wlmgzupunpusona.ldlgmy " This interpretation has been broadly accepted by
international tribunals and committees, as it has been adopted both by the ICC Preparatory
Committee and the ICTY. SeeDbmum.Hmmaf(}fms,atsu(mng,asandememof
. the ICC offense corresponding to paragraph 1(c) of Commion Article 3, that “the severity of the
 humiliation; degradation or other violation was of such degree as to-be generally recognized as
‘an'outrage upon p 1 dignity™); P v. Alek , Case No. IT-95-14/1 at § 56 (Trial
Chamhurl1999)(1a1mmg|hmﬂmmuﬁ1mmtothelweiofmmmgeupmpmoml

~dignity).

: The term * " implies a relati ',ﬂagrmw" form of il ;
. Dictionaries define * u“as“‘ t isso fl ly bad that one's sense of
dmncyornnespowummﬂ'ummlmns iol andhﬂ" heinous, [and]
of “ 4 WMSMM‘JMWQHGDB Inl.hlsw
the term omuge"uppujstothe sense standard of & nable person’s
conduet under all the circum And the jud, that term seeks is not a mere opinion that
&smwmmhwmdw—wbemmmammhkpmmnuuﬂm
conduct as beyond all rea bounds of d This reaction is not to leave room for

debmulhemwdwmdatﬁhe&wemmﬂmhsofhmmwhchaﬂmmmwm
mdsnsvahdmywhnmdenﬂmwmbdngamwmu*w

'Hiself?” Pictet, 11l Commentaries, at 32 (émphases added). Accordingly, in applying the “outrage
wmmmemmmmkdmmmﬂkmdw )
standards in advance, but that it is confined to ly sefious. “An outrage upon
. personal dignity within Article 3 . . . is a species of ink that is deplorabl

omm:wmm.rwmng MWmuwmwm ﬂng!mu‘ Ahhumhf at
1 54 (unphlsmadded) A X

MImCCmmmmwon&Gmmawwwmemwofu

: .mmeoududpu;wl(c)ad&em S«PmﬂlCawnmm;:.:t!‘)(ﬁnhng

paragraph
1(c)mlbepmh‘bmousmturlme.mﬁlream¢,mu'du and mutilation in paragraph 1(a) and -
g that both p ) acts which world opinion finds particularly revolting—
uﬁswhinhmunmmmedfmquwﬂydmngﬂnmw’wwwﬂ -The ICTY similarly :
hohwammmmﬁmammlep«mmmmgmwyofﬂmmm s
. See Aleksavski; uiss—i&(wnolmemhltclibemmmmdmmbe -
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an “outrage upon personal dignity.” The same i ional tribunal has explained that
paragraph 1(c) requires an inquiry not only into whether the conduct is objectivel

but also into whether the purpose of the conduct is purely to humiliate and degmde ina
contemptuous and outrageous manner. Thus, the ICTY has looked to the intent of the accused—
it is not enough that a person feel “humiliated,” rather the conduct must be “animated by
contempt for the human dignity of another person.” Id at § 56 (emphasis added). For the
Yuposlavia tribunal, paragraph 1(c) captures 4 concept of wanton disregard for humanity, of
recklessness, or of a wish to humiliate or to degrade for its own sake.

This inquiry into a ble person's evaluation of context, purpose, and intent with
regardmﬂ:cuunnmmfduineesiﬁsﬁmiiiargouuhed&mlaw_ Int]mmnmofpedmmnm
convicted of any crime, but nonetheless detained by the Govémment, this same inquiry is’
dmandedbylheDTA,mdszL&hAmmdmemmmdudthunmwwmcs As we have
explained ebove, the DTA. prohibi , and i that “shock the
conscience.” Rochinv. California, 342 1.8, 165 ln(l9§2}‘mm&m:yof.5‘ammrov
Lewis, 523 U.S. 833, 846 (1998) (“To this end, furhalfaeemry now we have spoken of the
cognizable level of executive abuse of power as that which shocks the conscience.™). Much like
the test contemplated by the term “outrage,” the “shocks the conscience” test looks to how a :
reasonable person would view the conduct “within the full context in Mﬂaﬁ it occurred.” Lewis,

- 523 1U.8 at 849 (emphasis added); see id. (requiring “an exact analysis of ci "), Wilkins

v. May, 872 F.2d 190, 195(7th Cir. IM(thmga:dmmmmonwmmt,lhewuu

. whether there was “misconduct that a reasonable person would find so beyond the norm of

' pmpetpollccpmcedumaswshwk!hewmm') Indeed, our courts in applying the

} : process dard have asked “whether the behavior of the government afficer is
wegremous,somm-ugwm thautmyfmtybewdmsbochhemtmpomymmlm
Lewis, 523 U.S. at 848 n.8 (emphasis added). | a ble person would look to the
reason or justification for the conduct, the s!mdmt.hemm test under the DTA also
contemplates such an inquiry. Ia‘.nM(ashngthu‘the dh 1o the “ ise of .
powerwnbmtmmsmhhwmﬁcmnmmemuhlegmmcmmmm
ob]emve“]

e By mmmmmmmmmummﬁwmm
e .ﬁwhm“mwymmemﬁumﬁrmvmmdwmummuﬂsﬁnﬂg :
“y of the conduct 1o be evalu d in the manner a reasonable person would. Tobe:'
__mtlmmaff‘ imon Article 3 introd specdioptoh‘bmonq,mcludmsusrdﬁmm
 “outrages upor personal dignity,” mundmngﬂmmm“nemdsh!lmmnmhhhd o
_a:wmmmmpmmm This text could be read to disapprove any evalustion
: dmwﬁewmmbﬁndwfuﬁﬁmﬁgmhrwuﬂymﬁﬁﬁm
% --See a.g.,?ma,l\’CmmmﬂmC’T‘kmmm hod followed in the Convention when ;
mmmmﬁnmmmdwwmbmmdﬁm& Nv .
: p@ﬂnlmhhn[dhhumhmms&mmngm'} 2

£ Ty doesnnl 1 i
.= 'truty Mmonﬂmmdbymmmmmmdej Fotmmple, b

S '-Oummnm\ml;lﬂpmh‘ﬁn :muds bmmudubydeﬁnmmsnmmplyanyhnmadqm
yd) SMaa sl ® ) : :
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killing withiout lawful justification. Common Article 3 may not permit a “murder™ to be
justified, but committing a homicide in self-defense simply would not constitute a “murder.”
‘Similarly, the term “outrage” seeks to idr.ntify conduct that would be universally considered
beyond the bounds of d , as g “the few ial rules of bumanity which all
civilised nations consider as valid everywbmand under all circumstances.” Pmm,n]
.Commentaries, at 32. An approach that foreclosed consid of purpose th
CmmonﬁmdeﬁmnmbesqmmdwnhtheICRECmnmummmlumgwhm
o of Common Asticle 3 that the “outrage upon personal
_dlgnmy"tm:s P smedm dv The b is said to
hibit “any act of vi or intimidation, inspi mbymbmmqufrmenfsara
feg.rrbme des!raforma—fey bul' by a systematic scorn for human values.” Pictet, IV
C ies, at 204 (emphasis added).

% An evaluation of cir herefore is inherent in the plain ing of the term
“outrage.” It is a concept, following relatively clear pmln‘hluom on particularly grave acts, that
‘tums to the objective jud of ble people and p duct that is so vile as to
be Iy cond, ‘underany dard of d *,"‘ it relies on'such common
Jjudgment, the term * =" must evak duct as le peaple do, by weighing the
_Juwﬁunonsmrﬂmmndun AslheSumewrmfmmnﬂyaq;mmd mupplymgthe
“rules of international law” to Israel’s “fight against i the prin of the
* law of war in this context “are not “all-of nothing.™ Mcmwm?brmmfmf
vGomrmxmcy'I.ﬂm} HCI'?GM&M(S\I]:.CLIH:&,D&: 13, 2006).

I A mﬂwpmhibnmnof“mmugsnpmpumddlwmbdnndmndwﬁrm
: Jjustifications illuminates the decisions of the ICTY interpreting this term. For: 7
_ -Prosecutor v. Kovac, IT-96-238 (Appeals Chamber, Jmlz,m} dlem'bumlhelddmﬁmmg
3 11emnspgn{mdmtmrnmdanoemkedcnumblemu"oungeuponpuwnﬂdlwy Id
© =14 160. These facts involved clearly ken for no purpese: other than the
- .prurient gratification of the defendant. None of the CIA" sprupwedw:hmquubms:pmg :
: Wﬂmmmcmmmmdm;mmmummm i

: mmsdteubmqussalsommahlplywlﬂ:th ageous
. 'a&theAh:G!m‘bpusonmhq memﬂAmuTmhsaﬁuﬂmmgﬂJmnpmd.
..mdmﬂMMMmemwwmmﬂm :
. See-General Antonio M. Taguba, Article.15-6 Investigation JMWMMPMW
16 (May 4, zdoap{"ragubanepm mm&mmmwﬂmrypumndm
rcibl in various ly ynmomﬁ:rpbommw “ﬁ)rcmg

- dmmnp&lcmdthzhjumpm;onw “pmmmgimhddmmou&mm
with a sindbag on his Hiead, and attaching wires fo his fingérs, toes, and penis fo simulate electric

tortire”; "phnpgadpgm«wapuumdadmmsmmm;:walemlﬁum-'
ﬁrammmmmammammmmm.mm e
at 16-17. MWMMWWMWMMWM Theybearno - - ¢
reseinblance, e

r : mthu«mmosecrdﬁ:‘lomyufﬂmtmhuquesmhuubytbem
hetd emphytﬂ fividually o in combip
4} IR B F o
B e
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= Hemmwmxmmdmeamaabu@lmbsoessommymhghhghungm
conduct that paragraph 1(c) does reach. As the ICRC Ce ies have exp

1(c) is directed at “acts which world public opialo.n finds revolting—acts which wm-. wmmmed
‘frequently during the Second World War” Pictet, IIl Commentaries, at 39. World War IT was
typified by senseless acts of hatred, and humiliation or degradation, for no reason other than to

- reinforce that the victims had been vmnpmhedorthaltheywem viewed as inferior because of
their nationality or their religion. - Needlessly exposing prisoners to publlc ammy is part of this
dark history, see GPW Art. 13, and tors cite as a paradi ple of such
conduct the parading of prisoners in public.- See Dérmann, Elements of Crimes, at 323 (referring -
to the post-World War II prosecution of Maezler for marching prisoners through the streets of
‘Rome in a parade emulating the tradition of ancient trjumphal celebrations). In another case,
Australian authorities prosecuted Japanese orl’ﬁonrs who tied Sikh prisoners of war “to a post and
beat them with sticks until they lost consciousness.” Trial of Tanaka Chuichi and Two Others
(1946), X1 Law Reports of Trials of War Criminals: United Nations War Crimes Commissions
62. In addition, they shaved the prisoners’ beards and forced them to smoke cigarettés, in

+ deliberate denigration of the Sikhs’ religious practices requiring facial hair and forbidding the
lmnd!mgofmbamo,anaspusmo: ish for minor infractions of the rules of the prison
c.a.mp % o &

I These acts were intended to humiliate; and nothing more—there was né security
Mmmwweﬁﬂyﬂ:mﬂmwmmuﬂnmhm These were part of a panoply-of
mcmesanoddWarllmmtn“mduumenwlhesisaofamma]s, muclybemmtofm .

= 'they-were." See Pictet, IIl Commentaries, at 627. These acts were undertaken for wholly
il prurient, lrnmlllahn%orblgmodmds.andlhlfmewmmmblepanaf\ahtmde
23 them “outrageous.” :

g “mmw.mwmmmmdmmmmmm: m
mm.mwwmmﬂwmumsmmmm

5 . i
¢ * facility. Afterthis initial shaving, detai 1 'mwwmmmm ‘We herve already
-',WNMWW»{MMUNMSWMMMI& :

; Coimsel, : Agency, from Steven G. Bradbury, Acting :
, 2006). Again, the difference here is that
lar sensitivi umlq;immw

‘-‘) mlhemmuhmwmmm)uwmuﬁmmmmmﬂw i

(b)(1) i
{ni(s) NatSecAcl
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With these principles in mind, we tum to whdhcr the proposed CIA techniques are
consistent with Common Article 3's prohibition on “outrages upon | dignity, in

+ particular, humiliating and degmdmg tzeal.mml, We already have determined that the CIA
e program does not “shock the conscience,” or thereby violate long-standing principles of United

States law founded in the Fifth Amendment to our Constitution and incorporated into the DTA,
Especially regarding a term that, in many ways, provides a prof.ecave buffer around the
comparatively specific prohibitions in Common Article 3, it is appropriate for the United States
to turn to its domestic legal tradition to pnmde a familiar, discernable standard for the inquiry
that p h 1(c) requires. - As w abuve.lheMCAmﬂu:tsacunsndcwﬂmdgmm
by C.‘ongtess tha: thsD'l'A bghtly ﬁtsdle mqummts of Common Asticle 3, and this

ng the proper interpretation of Common. Am:le
the

JForlheUnrledSmes TthTﬁasﬁswhcﬂm’ duct “shocks

it the judgs of the bl pﬂ'mandiua&sﬂlemqmrythulheplam
mumngofd:em'm m:trag,es"mwms Thusaur lusion that the program is with
the DTA is a sub ] factor in d _}Fﬂntl.hepmmdwsmtmvolve “outrages upon

personal d:gmtf‘ under Cormnon Article 3.

But consistency with the DTA is not the only basis for our conclusion. In the limited
Mﬂwehmmemmmsmwmwﬂwmhmmmemmﬁﬂ
Wands and limitations mrpumted into the g against the
. upon J | dignity™ prohibi ‘byCammnAmcleS Dfpmﬂumpm-muls
thatthe gation techniques in the CIA program are nof a standard for treating our enemies

1§ mumhdmmmm:ngmnsemmmdy Inxwad.r.hemmms

) narcowly targeted at a small oumber of the most d and knowledgeable of terrorists,

" lhoaeﬂom!hsC{Ahummnmbshmhuhwnmnumphnsmhﬂmdmmthm@omﬁ
world or.otherwise possess information of critical intelligence valué-concerning the leadership or
ammesoflewdu. Fonhomﬁ:w lheUmedSmesufwsmmtoohnnwhameym

ﬂim rather than the intention of the state actoror the for the actor”
'mﬂmnmdmﬁm mmum»umnm«
mumuﬂummdnﬂmhnﬂm Ty cveant, the foregaing historical
2 pl that we need to kriow why bﬁmmnuuw ro
“wpo. personal digiity.” wmmuamﬁm not evoke the same reaction, i
¢ mising tothe level of an "outrage,” as the senseless paradi them. In this way, thewonds
. *up . atbe read i e -- :mummndmmdo!mﬂﬂ B
ymuuw hﬂmiwhﬁwmﬁunwwwmwmmuﬁom'
ﬂlhﬂdﬂﬂphbﬂmm Tbstswulwﬂleqd-u g ‘m.arlhpm .
mmxu-wqhwmwmy '
Mmﬁukm&dﬂwﬁmﬂmﬂm hgnmumaq-‘.ﬁnhﬁm :hsepdndﬂsdnm WS
'ummunn,-ﬂ 5 «' o evaluate jnsud: jique it dsolation, uu

mmwhm Sbe.c.s.Aqucbdud,kmdnmndiw
h —"—d&aﬂpxuanqm&nmd’msﬂwﬁumq i

i eesew o 0k0030¢
i TR i (b3 NatSetadt
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but each wduuque i5 limited to ineep the detainee safe and its appl:muon is circumscribed by
tensive p and oversight. Those who imp} these techniques are a small number
-of CIA proféssionals trained in the techniques’ careful limits, and every interrogation plan is
approved by the Director of the CIA.

S lnuidil.icn,aswehnve phasized throughout this opinion, the CIA’s detailed

a fures-and ide i i ennlnngﬂmnoneofthc!u:lnuques
wmldmwﬂnlevﬂnfmamgeupoupcﬁona!d@uly With regard to the corrective
techniques, the CEA has assured us that they would not be used with an intensity, or a frequency,
‘that 'would cause significant physical pain or injury. See Aleksovski, §57. With all the
leuhmques, the CIA would determine in ldvamelbwmuh'lny md their snfny wmh Tespect to

dual detsines. with the assi of p 1
inati Medical p ﬁmwouldmonlloﬂhmu.pphmtmn ClApersnnnel. z

. includi lical professi , would di for ex: , the sleep deprivation technique
-ﬂuwydawmummmdmmumumgmhemﬁ‘umsﬁummphmu}dm ;
Each detainee may react diffe ly to the bination of enh i i to
which he is subjected. These is and individualized attention are crucial to our

that the combined use of the techniques would not violate Common Article 3. See

sipra n.50, 5
- Asmbh,thc hniques do not implicate the core principles of the prokibition on
Py i B onal dignity.” A ble person, idering all the ¢i would
s mwmduthemduﬂsomsnmhgbeymdmmdscfhnmdmy The
J.- Mmmamnmmamhumhmwmd@ade,ndwmaymmeﬁﬂyMMM
i purpose of obtaining critical intelligence. leydnnulmamﬁ:sllhs mmfurhumvalnerm
. reﬂmwnduddomﬁnrlhap\npmnfhmﬂaungmd g the d e—the dark past of
‘ Wau'lﬂWu'll,nsumwhmhpmphl{c)mm Aswumq)lmnabove.aruscmblspu‘m
would consider the justification for the conduct and the full context of the protective measures
put in place by the CIA. Accordingly, the careful limits on the CIA program, the narrow focus
of the program, and the critical purpose that the program serves are important to the conclusion
.mmomwd:mmdonmamﬁhnemammumbemndtbbmdhm .

Thﬂmml'.. ‘the i -nnulmﬂ‘-'"
nmwmmmammeﬁowwpmmm&rm&mnmmberufdmmm That .
tbecmmmﬁneawwmdummmmmmmmmmm
- placed on the program, does not reflect the type of wantcn for't ity—the atrocities
: mwmmmmwmwymmwwwwm :
xxﬂthﬂ“wblmowmuuﬁndswhwkﬂymkmﬁ'—-ﬁwhﬂthpmﬁbmwm oumgu
_-_upmpersom]d]gmty“mmnd. Su?immCawmm-m uSS‘

wamhmslhehurspedﬁcmhibmnsm&mnbndexnngmﬁmu a o
_-ﬂntpermpmmedhy(hmumn&mdﬂ“shﬂm i be treated Y4 A
; mmmm&&ﬁdmmm.mstmmMmmt

s Ngthm-;
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myothq-amlarwm"" The text makes clear that its four specific prohibitions are directed
at the h See GPW Art. 3§ 1 (following the humane
treatment requirement with “[t]o this end the following acts are and shall remizin prohibited™).
As we have discussed above, those specific provisions desoribe serious conduct, and the
structure of Common Article 3 suggests that conduct of a similar gravity would be reqlnred to
constitute inhumane treatment. 3

The ion b whnl,:f,‘,u..,"by"" " under
Commion Article 3 that is not captured by the specific pmlubrmms in mhpuagmphs (a)-(d). We
md:mwmwmmﬁum efe to “% " in other parts of the Geneva -
C For , other provisions closely link with the provision of .
the basic necessities essential to life. Mds-m_ufGPW dates that the of .
_prisoners of war shall always be effected h “The Detaining Power shall supply
pnsonmofwwhombqnge\mdmu:mfﬁmsmfoodandpomhlewnx,udmthrhe

y clothing and medical attention” See also GPW Art. 46. Thistheme runs throughout
the C: i mdlnda:d"" Article 3 itself requires & subset of such basic necessities,
bymmduumdmmsmdedmdstcks}nﬂbemﬂwmdandmﬁfbr GPW Art.342.
“Given these refe the Cs it under Ci Article 3
'lsmnsbtymdwrequmlhmdmnmm!he_CMpmmbemawdedwuhihebuic
necessities of life—food and water, Mﬁnmlharjmm& protection from extremes of heat
.and cold, ry clothing, and esse medmdurqabmmmywmstmm

3 beyond the control ofﬂneumed States, ’ : )

¥ T Wsmdmndmmcmukummmmmmsdummthombmc
necessities. Youhave‘ fi d us that detainees in CIA dy are subject to regular physical
. and psychological ing by medical mmwmwmm
. W&Mmgxmadaqm&odmdasmhwmaslbey asonably please. CIA detention
&uhmsmsamnry mMMWMuMmmmm ;
élements,

", adjustthe provision of thess rw""" ‘s'mmhﬂ.;' sily substi
mmammmmmmmmmm tceeds nutrition requi

: “mmdns o ‘ Mimﬂmmm ..
bumane-

mhmm@mm“ﬂfmmmmnmm¢
See GPW Art. 16 ("[AJI

‘war, which we would expect to' Cm‘mm,lﬂﬂej 3
_:mmumdmmmuwdﬁmms'cﬂwwu X
.- the - The the listed
__-mwhmmmmmamm»mmmmmmuwu
* minifmm staindard of , 814041, Thus, we tum 10 determining the basic

L W NaSecAet F Y o0t e g a0
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for safe and hiealthy medically approved diet p grams in the United States. During application
‘of the technique, the detainee’s weight is monitored, and the technique would be di

; ﬂlwldthzdmnealosemomi}mnlﬁpmofhssmmgbndywqght The element of
humane treatment that we can glean from the structure of the Geneva Conventions is one of
“sufficient food." GPW Art. 46. Because the food provided during the temporary application of
the dietary manipulation technique is sufficient for health, we conclude that i it does comply with
the “sufficient food” element of Common Article 3’s b
Cf; Aleksovski, Case No. IT-95-14/1, § 108 (dismissing Common Article 3 dwg&c against prison
wudenwhopmwduicnlylwomulsadaytoallduanwaowapmodofmnﬂuuﬂwh«s

some detainees lost over thirty pounds).

; We also find it relevant that the CIA’s interrogation and detention pmgmm c.umplmw:th

 the ive due process requi of the Fifth Amendment, which under most -
- circumstances require “safe conditions,” including “adequate food, shelter, clothing, and medical
s cm"andwhmhamnmmpurﬂedlmumm& Youngberg v. Romeo, 457 U.5, 307, 315 (1982).

unmguur. ision of basic net is anothier ¢ I oﬂ-nwlhecousuwuonnl

. d in the DTA th Ives provid n‘“' le that can
"_g:ldewmpllmocwnhCnnmnArhcleii Congmssmgmmdnsnmchmﬂwmﬁ.m{he
mmwq;nmpmmethnshemﬁh,mm.mdiounmthmendmwmdumm

‘a concey orf rea or punish m§6(c)(2}
: mc]_ﬁ gran under the tricti dm,m}mveun]med——wmphesmihmllof. :
“re ﬂneapeuﬁr.pwhhuonsmCommnAmdeZlhn v Treatment .
o}~ requirement. Duladethoeefmrpmhibwmmdtheaddmmd d '-‘ofblsw ities that
a '+ we have discerned from the st of the C ion where

; tbemmofdamquuunuﬁuunduspanﬁedbytﬁehﬂy &ernml\’(hnmmm-tes,u
¥ S&MCmdeﬁmﬁon[ofmmmrmm}mmnwypmuone,asmshallm Onthe
2 mmmm«:ﬁﬁimkymmmm;mmpwm&mmwmbiem&m
*. treatment. That is the method £ d in the C when it p four ab
']nnlnbmm") Agam,ﬂ:uuammmwhmdwmhtywmmtm To‘ﬂpe I
; m”ﬁwqad]muaandmdmmwwmmhaMoﬁnmﬁMN
ﬂmmddmhnummm lnl.mam."‘ Id. 5204, mm&mhﬁm A
=y abalanei mnganﬂhumnmmmm
> dumesmaywul]be"theob]emofm dsthe " Q1 rep o ]
7 evenwhen are severe,” m:ymmthdesaﬁmpaﬁhlembmmmmmdxda
* . Jd. 2 205 (emphasis added). Given the deliberate generality of the umané treatm andard, it -
'.ﬂmbomMemmmwownhwwMuh blishes a standard of humane treatn it that
- simifarly requires e balance b ity and hurnanitarian Goncérns; to provide content fo -
'mmq:euﬁadwmmthec ions. Because the CIA p complies with the
. _";hmnmrremmmmeus B

it provides detai vmbﬁemmy 2
ram satisfic Comum\rmle!‘ahlm_ :

© 0)3) NatSecAct:
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Wealsumnguumnmemmmcfmmpmmlmplmmmg&mn
Article 3—a5 opposed to the statements of other states unsupported by
and condutct—can serve as “a supples means of i i '-Sac\ﬁmnaConvcmwn
on the Law of Treaties Art. 3!{3)(b} Wehawmthedforcﬂdwofmlepamee.sedungw
implement Common Article 3 in a context similar to that addressed herein, The one example:

; rjmlmhnvefouudmppomthermuprmof&mnﬁmdﬂmmw:hwemfmhabcv&

"Inplmalla.rtbeUm‘Ledngdnmﬁumihzhmenﬁh:ndopu{mcf(:ammonmdelunhlthe
early 1970s applied an i gati in a dozen countér-i Y OF that

mmblmmsevua]wayslhcmepmpowdlnbeempluyedbyﬂnm

; Following World War II and the adoption of Common Article 3, the United Kingdom
- tlew.loped and' applied five “in depl.h mmoman“ techniques “to deal with a number of
] lving internal " Report of the Committee of Privy Counsellors Appointed:
10 Mdmm@mfardn!wm of Persons Suspected of Tervorism,
" 1972, Cmnd. 4901, ] 10 (HSMO 1972) (“Parker Committee Report”). The five techniques
involved (i (jcmemgadmee shmlalaltumes. mtmnlﬁcdmmm

. - interrogation or in'an room by himself; (ii) the detainee “to conti and )
e mmmmnfawﬂumeedm]nedmlwhul'hm] fram ication”; (iii) deprivi
" the detainee of sleep “during the early days™ of the i ion; (iv) restricting a detain xlhd.

* *10“one round of bread and one pint of water at six-hourly intervals”; and (v) forcing a detaince x
wﬁc&-ﬂnmmcb—uwnumﬁhuhndsmsedmdhﬂegupmdapmmmnamq_
- )¢ with only "periodical lowering of the arms to restore circulation.” Lord Gardiner, Minority
Sl Wm?mmmmismMWmumm
‘Report § 10, Broadl g, the d to make the detai “feel that he
.:wmahusuleamusphue,wbgmwma . and letely isolated so that he fears
: “what may happen next.” 7d 11, melhciDSOsﬂnwgh‘tbeuﬂylWDs.ﬁanmemployed

-, .IBJWJ iﬁerﬂtepd:hcleunedthtﬁrnﬁshmmtyﬁxmhadmpbwdﬂm ;
**" techniques against Irish nationals Imt.",r blican Army terrorist,
" activities, the British Goverament a mulalhrwpemn 0  of Privy Counselors, - -
MWMW&WmmmmMdemmm
lmafwthﬁwmnmonmummwwmm See]’arhr_
Committee Report 1 1-2. mmmmmmdmm&
techniques vidlated a 1965 directive requiring that all military interrogations comply with e
mmd;jomccmmm-mumm\-ewmwoﬂmmqfw&ﬂm”r
id 1746 & Appx.. Amomofmecmmmmmmﬂdudlmmdw
wm*w.m@mm@%wwmmuMMWm
I cammmmmmmbcwm{ummmmmﬂnnm
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In g this lusion, the Parker Cs i e d the notion that “the end

yumﬁcsmemm" 1§27, ll.mpeated!ymseﬁlhu aggressive interrogation techniques.
. “should only be used in cases where it is corisidered vitally ¥ to obtain inf ion." fd
1 35. It also emphasized that i rs should be properly wnodmﬂlhndenrgundehm
- should exist “to assist Service ['ndeﬂdmg]thedegrmtowhwhmanypmwlar
circumstances the techniques can be applied.” Jd Slm:.luiy.nmmgm.ed : imporiance of -
* ‘obtaining approval from senior government officials before employing the five techiniques, id
137, and it recommended that agsrusswe interrogations occur only in the presence of a“senior
officer” with “overall control'and . . . personal responsibility for the operation. Id §38. The
mmmen!mmnahdad“mmadommthwpsychmncmmngshmldbepmmuun
times at the interrogation centre, and should be in the position to observe the course of oral
interrogation,” so that he could “wam the controller if he felt that the interrogation was being
ptussedmol'nr“ akbmgh.wwmstvnththeCIApmmthedmmﬂdmthmtbe
actual authority to stop the interrogations). Id {41.

The?nrkar(‘.ummntee phasized, b Thauts-, tion of a pure, ends-mems"
anulyélsd.ld notmeanduzConmmuAmcl:Zi bmdmmnesﬁmngmmsomw‘ﬂg&t&ﬂle
uwdtapmtmthnrumngamsldnhmm .

, for hasi lhn,whmpmpeﬂyadmmstered._lheﬁvelmmm
tedlmques seda'\nghsible’“"rmi:ofphynedm;uq”‘md nurulnsk“of“long—tq'mmmai .
effects.” Jd 9] 14-17. Yet they had “p d-very valuable results in revealing rebel
organization, training and *Battle Ordeérs."™ [d 4 18. nrNoru:ﬁnI.reIand.lbeCommmee
=T ‘observed, use of the techniques after crdmmypohumumgmmhndﬁdgd. led to, among .
) °  ofher things, the identification of more than 700 TR.A. members, details about “possiblé LR.A_
DO A op«mom"md“ﬁmmp[m”mdthedmwyofhzgeqmuesofmmmvmﬁ
1821-22. The Commi hasized that the tech were“dtrwtlyandmdlrealy
remem‘bkfurth&snmgnfhmﬁmnmuﬂm Id- ‘{24 .

] More broadly, the Parker Committee explai i that the g of Common Article 3's
. restrictions must be interpreted based o the nafure of the'conflict. See id. § 30 (cxplaining that
. ‘temms such as **humane,’ ‘inhyman, “bumsllsﬁng, and “degrading’ ﬁ.llmbepdgedhy[u
dispassionatg] observer in‘the light of the in which the techni :
AmdmgmihemmmmdudqdmcﬂmmhjmnbeMmhmam'
unique threats posed by terrorism. Althiough “short of war in jis ordinary sense,” térrorism is “in
" many ways worse than war.” Id 132.. I:W"withhlhewmhmdudhemﬂlm&be )
:wmmmmmmcmwmmmwmm .
- attacks on ing fi ion is to be obtained, time must be of the essence of the
operation,”. Jd. mmmm&uhmmmmmmoﬂw—m” :
“ample informati 8 b prisoners who dislike the current .
wmeﬂmﬂtmnﬁbﬂshhlk‘meﬂmabﬂﬁnmﬂwmﬂuﬁom =2
operations.” Id. 1 25-26. See also id (noting difficulty in obtaining information “quickly”). .°
-Consequently, 1 cmmmademormmdmwm
es. employ ‘byﬂmUmedesdommmmhﬁammn
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: Shortly afler the Parker Committee issued its report, Prime Minister Edward Heath
L] anmunoedlhnl,nsl ma:tu-ofpohcy,nnmnwwld notusetheﬁvswdwque.sm future
> See Debate on Interrogation Techniques (Parker Committee Report), 832 Parl.
Deb,, H.C. (th Ser.) 743-50 (1972); see also Roger Myers, A Remedy for Northern Ireland: The
] Casefar&wﬁadﬂaﬁm?modmpmgfmmm!m{nmmm 11N.YL Sch. I
Int'l & Comp. L. 1, 52 n.220 (1990). The Prime Minister did not, to our knowledge, take issue
with the Lord C.'lueﬂunm s interpretation of the United Kingdom's treaty obligations under
‘Common Article 3, however. Indeed, mwnwnungwbﬂhestﬂeﬂmsadmgempohcy.th:
+ Prime Minister emphasized that the me;omy of the Committee “conclude(d] that use of the -
" .- 'methods could be justified in exceg suhjectto feguards. Id a1743.

That for more than two decades following the nt of Con Article 3, one of the
wnrld £ Imdmglde:.es for and practitioners cflhe rule of law and human rights employed
techniques similar to those in the CIA program and determined that they complied with Common
Article 3 provides strong support for our conclusion that the CIA’s proposed techriiques are also
consistent with Common Article 3, The CIA’s proposed techniques are not more grave than
‘those-employed by the United Kingdom.' To the contrary, thé United Kingtom found stress
pommnsmbcmmvmh{:qmonmdes butlheC[Aammﬂydoesmmuposem

- ...+ include such a technique. Consistent with rendati :mther'Ichrnmmu‘slegal
w & _.opumun,tthlAhns ped, i fi ds, includi ideli trainin;
i e close 8 by and psych '“" 'St ‘andmcapprovalnfhlghievel
e . officials to ensure that the program is confi wnfe-m of the
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of law™ to decide the content of the statutory elements in the War Crimes Act. See id §6(a)(2},
Congress also expressly reaffirmed that the President has authority for the United States

the g and applicability of the Geneva Conventions. See id § 6(a)(3)(A). Slmulﬁ
he i |ssue. mu'prﬁxt!ons by executive order, they will be “auithoritative . . . as a matter of United
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U.S. DEPARTMENT OF JUSTICE
Washington. DC, October 6, 2008

MEMORANDUM FOR THE FILES

Re: October 23, 2001 OLC Opinion Addressing the Domestic Use of Military Force
to Combat Terrorist Activities

The purpose of this memorandum is to advise that caution should be exercised
before relying in any respect on the Memorandum for Alberto R. Gonzales, Counsel
to the President, and William J. Haynes II, General Counsel, Department of De-
fense, from John C. Yoo, Deputy Assistant Attorney General, and Robert J.
Delahunty, Special Counsel, Office of Legal Counsel, Re: Authority for Use of Mili-
tary Force to Combat Terrorist Activities Within the United States (Oct. 23, 2001)
(“10/23/01 Memorandum”) as a precedent of the Office of Legal Counsel, and that
certain propositions stated in the 10/23/01 Memorandum, as described below, should
not be treated as authoritative for any purpose.

It is important to understand the context of the 10/23/01 Memorandum. It was
the product of an extraordinary—indeed, we hope, a unique—period in the history
of the Nation: the immediate aftermath of the attacks of 9/11. Perhaps reflective of
this context, the 10/23/01 Memorandum did not address specific and concrete policy
proposals; rather it addressed in general terms the broad contours of hypothetical
scenarios involving possible domestic military contingencies that senior policy-
makers feared might become a reality in the uncertain wake of the catastrophic ter-
rorist attacks of 9/11. Thus, the 10/23/01 Memorandum represents a departure, al-
though perhaps for understandable reasons, from the preferred practice of OLC to
render formal opinions only with respect to specific and concrete policy proposals
and not to undertake a general survey of a broad area of the law or to address gen-
eral or amorphous hypothetical scenarios that implicate difficult questions of law.

We also judge it necessary to point out that the 10/23/01 Memorandum states sev-
eral specific propositions that are either incorrect or highly questionable. The memo-
randum’s treatment of the following propositions is not satisfactory and should not
be treated as authoritative for any purpose:

e The memorandum concludes in part V, pages 25-34, that the Fourth Amend-
ment would not apply to domestic military operations designed to deter and pre-
vent further terrorist attacks. This conclusion does not reflect the current views
of this Office. The Fourth Amendment is fully applicable to domestic military
operations, though the application of the Fourth Amendment’s essential “rea-
sonableness” requirement to particular circumstances will be sensitive to the ex-
igencies of military actions. The 10/23/01 Memorandum itself concludes in part
VI, pages 34-37, that domestic military operations necessary to prevent or ad-
dress further catastrophic terrorist attacks within the United States likely
would satisfy the FourthAmendment’s reasonableness requirement, if the
Fourth Amendment were held to apply; thus, the erroneous conclusion in part
V was not necessary to the opinion.

e Part V of the memorandum also contains certain broad statements on page 24
suggesting that First Amendment speech and press rights and other guarantees
of individual liberty under the Constitution would potentially be subordinated
to overriding military necessities. These statements, too, were unnecessary to
the opinion, are overbroad and general, and are not sufficiently grounded in the
particular circumstances of a concrete scenario, and therefore cannot be viewed
as authoritative.

e The memorandum concludes in part IV(A), pages 1620, that the domestic de-
ployment of the Armed Forces by the President to prevent and deter terrorism
would fundamentally serve a military purpose, rather than a law enforcement
purpose, and therefore the Posse Comitatus Act, 18 U.S.C. §1385 (2000), would
not apply to such operations. Although the “military purpose” doctrine is a well-
established limitation on the applicability of the Posse Comitatus Act, the broad
conclusion reached in part IV(A) of the 10/23/01 Memorandum is far too general
and divorced from specific facts and circumstances to be useful as an authori-
tative precedent of OLC.

e The memorandum, on pages 20-21, treats the Authorization for Use of Military
Force (“AUME”), enacted by Congress in the immediate wake of 9/11, Pub. L.
No. 107-40,115 Stat. 224 (Sept. 18, 2001), as a statutory exception to the Posse
Comitatus Act’s restriction on the use of the military for domestic law enforce-
ment. The better view, however, is that a reasonable and necessary use of mili-
tary force taken under the authority of the AUMF would be a military action,
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potentially subject to the established “military purpose” doctrine, rather than a
law enforcement action.

e The memorandum reasons, on pages 21-22, that in the aftermath of the 9/11
attacks, the Insurrection Act, 10 U.S.C. 8333 (2000), would provide general au-
thority for the President to deploy the military domestically to prevent and
deter future terrorist attacks; whereas, consistent with the longstanding inter-
pretation of the executive branch, any particular application of the Insurrection
Act to authorize the use of the military for law enforcement purposes would re-
quire the presence of an actual obstruction of the execution of Federal law or
a breakdown in the ability of state authorities to protect Federal rights.

For all of the foregoing reasons, we have concluded that appropriate caution
should be exercised before relying in any respect on the 10/23/01 Memorandum as
a precedent of OLC, and that the particular propositions identified above should not
be treated as authoritative. We have advised the Counsel to the President, the Act-
ing General Counsel of the Department of Defense, and appropriate offices within
the Department of Justice of these conclusions.

STEVEN G. BRADBURY,
Principal Deputy Assistant Attorney General.

U.S. DEPARTMENT OF JUSTICE
Washington. DC, January 15, 2009

MEMORANDUM FOR THE FILES

Re: Status of Certain OLC Opinions Issued in the Aftermath of the Terrorist Attacks
of September 11, 2001

The purpose of this memorandum is to confirm that certain propositions stated
in several opinions issued by the Office of Legal Counsel in 2001-2003 respecting
the allocation of authorities between the President and Congress in matters of war
and national security do not reflect the current views of this Office. We have pre-
viously withdrawn or superseded a number of opinions that depended upon one or
more of these propositions. For reasons discussed herein, today we explain why
these propositions are not consistent with the current views of OLC, and we advise
that caution should be exercised before relying in other respects on the remaining
opinions identified below.!

The opinions addressed herein were issued in the wake of the atrocities of 9/11,
when policymakers, fearing that additional catastrophic terrorist attacks were immi-
nent, strived to employ all lawful means to protect the Nation. In the months fol-
lowing 9/11, attorneys in the Office of Legal Counsel and in the Intelligence Com-
munity confronted novel and complex legal questions in a time of great danger and
under extraordinary time pressure. Perhaps reflecting this context, several of the
opinions identified below do not address specific and concrete policy proposals, but
rather address in general terms the broad contours of legal issues potentially raised
in the uncertain aftermath of the 9/11 attacks. Thus, several of these opinions rep-
resent a departure from this Office’s preferred practice of rendering formal opinions
addressed to particular policy proposals and not undertaking a general survey of a
broad area of the law or addressing general or amorphous hypothetical scenarios in-
volving difficult questions of law.

Mindful of this extraordinary historical context, we nevertheless believe it appro-
priate and necessary to confirm that the following propositions contained in the
opinions identified below do not currently reflect, and have not for some years re-
flected, the views of OLC. This Office has not relied upon the propositions addressed
herein in providing legal advice since 2003, and on several occasions we have al-
ready acknowledged the doubtful nature of these propositions.

Congressional Authority over Captured Enemy Combatants

A number of OLC opinions issued in 2002—2003 advanced a broad assertion of the
President’s Commander in Chief power that would deny Congress any role in regu-
lating the detention, interrogation, prosecution, and transfer of enemy combatants

1This memorandum supplements the Memorandum for the Files from Steven G. Bradbury,
Principal Deputy Assistant Attorney General, Office of Legal Counsel. Re: October 23. 2001 OLC
Opinion Addressing the Domestic Use of Military Force to Combat Terrorist Activities (Oct. 6,
2008). Neither memorandum is intended to suggest in any way that the attorneys involved in
the preparation of the opinions in question did not satisfy all applicable standards of profes-
sional responsibility.
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captured in the global War on Terror. The President certainly has significant con-
stitutional powers in this area, but the assertion in these opinions that Congress
has no authority under the Constitution to address these matters by statute does
not reflect the current views of OLC and has been overtaken by subsequent deci-
sions of the Supreme Court and by legislation passed by Congress and supported
by the President. The following opinions contain variations of this proposition:

1. Memorandum for William J. Haynes II, General Counsel, Department of De-
fense, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel,
Re: The President’s Power as Commander in Chief to Transfer Captured Terror-
ists to the Control and Custody of Foreign Nations at 4-5 (Mar. 13, 2002) (“3/
13/02 Transfer Opinion”) (asserting that “the power to dispose of the liberty
of individuals captured and brought under the control of United States armed
forces during military operations remains in the hands of the President alone”
because the Constitution does not “specifically commit[ ] the power to Con-
gress”) (“The treatment of captured enemy soldiers is but one of the many fac-
ets of the conduct of war, entrusted by the Constitution in plenary fashion to
the President by virtue of the Commander-in-Chief Clause. Moreover, it is an
area in which the President appears to enjoy exclusive authority, as the power
to handle captured enemy soldiers is not reserved by the Constitution in whole
or in part to any other branch of the government.”).

2. Memorandum for Daniel J. Bryant, Assistant Attorney General, Office of Legis-
lative Affairs, from Patrick F. Philbin, Deputy Assistant Attorney General, Of-
fice of Legal Counsel, Re: Swift Justice Authorization Act at 2, 12 (Apr. 8, 2002)
(“4/8/02 Swift Justice Opinion”) (“Indeed, Congress may no more regulatethe
President’s ability to convene military commissions or to seize enemy belliger-
ents than it may regulate his ability to direct troop movements on the battle-
field.”) (“Precisely because [military] commissions are an instrument used as
part and parcel of the conduct of a military campaign, congressional attempts
to dictate their precise modes of operation interfere with the means of con-
ducting warfare no less than if Congress were to attempt to dictate the tactics
to be used in an engagement against hostile forces.”).

3. Memorandum for Daniel J. Bryant, Assistant Attorney General, Office of Legis-
lative Affairs, from John C. Yoo, Deputy Assistant Attorney General, Office of
Legal Counsel. Re: Applicability of 18 U.S.C. §4001(a) to Military Detention of
United States Citizen at 10 (June 27, 2002) (“6/27/02 Section 4001 Opinion”)
(“Congress may no more regulate the President’s ability to detain enemy com-
bla%aligs ‘;han it may regulate his ability to direct troop movements on the bat-
tlefield.”).

4. Memorandum for Alberto R. Gonzales, Counsel to the President, from Jay S.
Bybee, Assistant Attorney General, Office of Legal Counsel, Re: Standards of
Conduct for Interrogation under 18 U.S.C. §82340-2340A at 35, 39 (Aug. 1,
2002) (“8/1/02 Interrogation Opinion”) (“Congress may no more regulate the
President’s ability to detain and interrogate enemy combatants than it may
regulate his ability to direct troop movements on the battlefield.”) (“Any effort
by Congress to regulate the interrogation of battlefield combatants would vio-
late the Constitution’s sole vesting of the Commander-in-Chief authority in the
President.”) (previously withdrawn).

5. Memorandum for William J. Haynes II, General Counsel, Department of De-
fense, from John C. Yoo, Deputy Assistant Attorney General, Office of Legal
Counsel, Re: Military Interrogation of Unlawful Enemy Combatants Held Out-
side the United States at 13, 19 (Mar. 14, 2003) (declassified by DoD Mar. 31,
2008) (“3/14/03 Military Interrogation Opinion”) (“In our view, Congress may
no more regulate the President’s ability to detain and interrogate enemy com-
batants than it may regulate his ability to direct troop movements on the bat-
tlefield.”) (“Congress can no more interfere with the President’s conduct of the
interrogation of enemy combatants than it can dictate strategic or tactical deci-
sions on the battlefield.”) (previously withdrawn).

OLC has already withdrawn the last two opinions listed above, the 8/1/02 Interro-
gation Opinion and the 3/14/03 Military Interrogation Opinion. See Memorandum
for the Deputy Attorney General from Daniel B. Levin, Acting Assistant Attorney
General, Office of Legal Counsel, Re: Legal Standards Applicable under 18 U.S.C.
§2340-2340A (Dec. 30, 2004), available at www.usdoj.gov/olc/2004opinions.htm;
Letter for William J. Haynes II, General Counsel, Department of Defense, from
Daniel B. Levin, Acting Assistant Attorney General, Office of Legal Counsel (Feb. 4,
2005). We have also previously expressed our disagreement with the specific asser-
tions excerpted from the 8/1/02 Interrogation Opinion:
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The August 1, 2002, memorandum reasoned that “[alny effort by Congress to
regulate the interrogation of battlefield combatants would violate the Constitu-
tion’s sole vesting of the Commander-in-Chief authority in the President.” I dis-
agree with that view.

Responses of Steven G. Bradbury, Nominee to be Assistant Attorney General for
the Office of Legal Counsel, to Questions for the Record from Senator Edward M.
Kennedy, at 2 (Oct. 24, 2005).

The Federal prohibition on torture, 18 U.S.C. 882340-2340A, is constitutional,
and I believe it does apply as a general matter to the subject of detention and
interrogation of detainees conducted pursuant to the President’s Commander in
Chief authority. The statement to the contrary from the August 1, 2002, memo-
randum, quoted above, has been withdrawn and superseded, along with the en-
tirety of the memorandum, and in any event I do not find that statement per-
suasive. The President, like all officers of the Government, is not above the law.
He has a sworn duty to preserve, protect, and defend the Constitution
andfaithfully to execute the laws of the United States, in accordance with the
Constitution.

Responses of Steven G. Bradbury, Nominee to be Assistant Attorney General for
the Office of Legal Counsel, to Questions for the Record from Senator Richard J.
Durbin, at 1 (Oct. 24, 2005).

Here, we record our conclusion that the assertions excerpted above are not the
position of OLC.

It is well established that the President has broad authority as Commander in
Chief to take military actions in defense of the country. See, e.g., Power to Use the
Armed Forces Abroad Without Statutory Authorization, 4A Op. O.L.C. 185, 187
(1980) (“The power to deploy troops abroad without the initiation of hostilities is the
most clearly established exercise of the President’s general power as a matter of his-
torical practice.”); Training of British Flying Students in the United States, 40 Op.
Att’y Gen. 58, 62 (1941) (recognizing the President’s authority to “dispose of troops
and equipment in such manner and on such duties as best to promote the safety
of the country”). Furthermore, this Office has recognized that Congress may not un-
duly constrain or inhibit the President’s exercise of his constitutional authority in
these areas. See, e.g.. Placing of United States Armed Forces Under United Nations
Operational or Tactical Control, 20 Op. O.L.C. 182, 185 (1996) (Congress “may not
unduly constrain or inhibit the President’s authority to make and to implement the
decisions that he deems necessary or advisable for the successful conduct of military
missions in the field”). We have no doubt that the President’s constitutional author-
ity to deploy military and intelligence capabilities to protect the interests of the
United States in time of armed conflict necessarily includes authority to effectuate
the capture, detention, interrogation, and, where appropriate, trial of enemy forces,
as well as their transfer to other nations. Cf, e.g., Hamdi v. Rumsfeld, 542 U.S. 507,
518 (2004) (plurality) (describing important incidents of war).

At the same time. Article I, Section 8 of the Constitution also grants significant
war powers to Congress. We recognize that a law that is constitutional in general
may still raise serious constitutional issues if applied in particular circumstances to
frustrate the President’s ability to fulfill his essential responsibilities under Article
II. Nevertheless, the sweeping assertions in the opinions above that the President’s
Commander in Chief authority categorically precludes Congress from enacting any
legislation concerning the detention, interrogation, prosecution, and transfer of
enemy combatants are not sustainable.

Congress’s power to “define and punish . . . Offences against the Law of Nations,”
U.S. Const, art. I, 88, cl. 10, provides a basis for Congress to establish the Federal
crime of torture, in accordance with U.S. treaty obligations under the Convention
Against Torture, and the War Crimes Act offenses, in accordance, for example, with
the “grave breach” provisions of the Geneva Conventions. This grant of authority
also provides a basis for Congress to establish a statutory framework, such as that
set forth in the Military Commissions Act of 2006 (“MCA”), for trying and punishing
unlawful enemy combatants for violations of the law of war and other hostile acts
in support of terrorism. Without suggesting that congressional enactment was nec-
essary to authorize the establishment of military commissions, the President’s sup-
port for enactment of the MCA following the Supreme Court’s decision in Hamdan
v. Rumsfeld, 548 U.S. 557 (2006), confirms this view. The prior opinion of this Office
suggesting that Congress has no role to play concerning the prosecution of enemy
combatants is incorrect. See 4/8/02 Swift Justice Opinion at 17-19. Furthermore, the
power “[tlo make Rules for the Government and Regulation of the land and naval
Forces,” U.S. Const, art. I, 88, cl. 14, gives Congress a basis to establish standards
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governing the U.S. military’s treatment of detained enemy combatants, including
standards for, among other things, detention, interrogation, and transfer to foreign
nations. This grant of authority would support, for example, the provisions of the
Detainee Treatment Act of 2005 that address the treatment of alien detainees held
in the custody of the Department of Defense. We disagree with the suggestion in
the 3/13/02 Transfer Opinion that this Clause does not permit Congress to establish
standards of conduct for the military’s handling of detainees, but rather “is limited
to the discipline of U.S. troops.” Id. at 5.

The Captures Clause of Article I, which grants Congress power to “make Rules
concerning Captures on Land and Water,” id. cl. 11, also would appear to provide
separate authority for Congress to legislate with respect to the treatment and dis-
position of enemy combatants captured by the United States in the War on Terror.
Two of the opinions identified above reasoned that the Captures Clause grants au-
thority to Congress only with respect to captured enemy property, such as enemy
vessels seized on the high seas or materiel taken on the battlefield, and not cap-
tured persons, such as the fighters or supporters of al Qaeda and its affiliates who
are detained by the United States in the global War on Terror. See 4/8/02 Swift Jus-
tice Opinion at 16-17; 3/13/02 Transfer Opinion at 5. This Office has substantial
doubts about that view.

Sources from around the time of the Framing suggest that the Founders under-
stood battlefield “captures” to include the capture of enemy prisoners. During the
Revolutionary War, the Continental Congress passed legislation concerning not sim-
ply the capture of enemy vessels, but also the capture and treatment of persons on
board those vessels. See, e.g., 4 Journals of the Continental Congress 1774-1789, at
254 (Worthington Chauncey Ford ed., William S. Hein & Co. 2005) (1906) (prohib-
iting the treatment of persons “contrary to common usage, and the practice of civ-
ilized nations in war”); 10 Journals of the Continental Congress 1774-1789, at 295
(Worthington Chauncey Ford ed., William S. Hein & Co. 2005) (1908) (“[IIf the
enemy will not consent to exempt citizens from capture, agreeably to the law of na-
tions, the commissioners be instructed positively to insist on their exchange, without
any relation to rank.”). Likewise, in 1801, Alexander Hamilton observed that bellig-
erents in war have the right “to capture the persons and property of each other.”
Alexander Hamilton, The Examination, No. 1 (Dec. 17, 1801) (emphasis added),
quoted in 3 The Founders’ Constitution at 100 (Philip B. Kurland & Ralph Lemer
eds. 1997). See id. (“War, of itself, gives to the parties a mutual right to kill in bat-
tle, and to capture the persons and property of each other. This is a rule of natural
law; a necessary and inevitable consequence of the state of war.”). Other early com-
mentators similarly understood the “law of capture” to encompass the capture of
prisoners of war, as well as the seizure of property. See Richard Lee, Treatise of
Captures in War 45-63 (2d ed. 1803) (tracing the evolution of the law concerning
definition and treatment of captured enemies); Emmerich de Vattel, The Law of Na-
tions 394 (Joseph Chitty ed., London, S. Sweet 1834) (1758) (explaining that persons
or things “captured” by the enemy are usually freed as soon as they fall into the
hands of soldiers belonging to their own nation); G.F. Martens, An Essay on Pri-
vateers, Captures, and Particularly on Recaptures (Thomas Hartwell trans., Law-
book Exchange 2004) (1801) (addressing the treatment by various nations of pris-
oners of war as part of the law of captures).

The Supreme Court also presumed this understanding of the Captures Clause in
the early decision Brown v. United States, 12 U.S. (8 Cranch) 110 (1814), in which
Chief Justice Marshall considered whether by virtue of a declaration of war the
President possessed authority to detain enemy aliens (both enemy civilians and
enemy combatants) and to confiscate their property. After quoting the Captures
Clause, the Court noted that Congress had enacted laws regulating both enemy
aliens and their property in the War of 1812, and concluded that those laws should
govern the actions of the Executive Branch in the conflict. See id. at 126 (“The act
concerning alien enemies, which confers on the president very great discretionary
powers respecting their persons, affords a strong implication that he did not possess
those powers by virtue of the declaration of war.”); see id. (citing an “act for the
safe keeping and accommodation of prisoners of war”). Insofar as the early Supreme
Court, relying on the Captures Clause, commented favorably on Congress’s author-
ity to regulate the treatment of prisoners of war—and, indeed, actually suggested
that the exercise of such congressional authority counseled against locating the au-
thority to detain enemy prisoners solely in the general war powers of the Presi-
dent—we have substantial doubts about the assertion that the Captures Clause
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grants no power to Congress with regard to the detention and treatment of enemy
combatants.2

For all these reasons, the identified assertions in the five opinions excerpted
above do not reflect the current views of OLC and should not be treated as authori-
tative. This Office previously has withdrawn two of those opinions in their entirety.
Appropriate caution should be exercised before relying in other respects on the re-
maining three opinions.

Interpreting FISA and its Applicability to Presidential Authority

A number of classified OLC opinions issued in 2001-2002 relied upon a doubtful
interpretation of the Foreign Intelligence Surveillance Act (“FISA”). As the Depart-
ment has previously acknowledged, these opinions reasoned that unless Congress
had made clear in FISA that it sought to restrict Presidential authority to conduct
warrantless surveillance activities in the national security area, FISA must be con-
strued to avoid such a reading, and these opinions asserted that Congress had not
included such a clear statement in FISA. See Letter for Senator Dianne Feinstein
and Senator Sheldon Whitehouse, from Brian A. Benczkowski, Principal Deputy As-
sistant Attorney General, Office of Legislative Affairs (May 13, 2008). All but one
of these opinions have been withdrawn or superseded by later opinions of this Of-
fice. The remaining opinion containing this questionable proposition is:

6. Memorandum for William J. Haynes II, General Counsel, Department of De-
fense, from John C. Yoo, Deputy Assistant Attorney General, Office of Legal
Cozf’slsel, Re: [Classified Matter] at 13 (Feb. 8, 2002) (“2/8/02 Classified Opin-
ion”).

The proposition paraphrased above interpreting FISA and its applicability to
Presidential authority does not reflect the current analysis of the Department of
Justice and should not be relied upon or treated as authoritative for any purpose.
The general rule of construction that statutes will not be interpreted to conflict with
the President’s constitutional authorities absent a clear statement that Congress in-
tended to do so is unremarkable and fully consistent with longstanding precedents
of this Office. See, e.g.. Memorandum for Alan Kreczko, Legal Adviser to the Na-
tional Security Council, from Walter Dellinger, Assistant Attorney General, Office
of Legal Counsel, Re: Applicability of 47 U.S.C. section 502 to Certain Broadcast Ac-
tivities at 3 (Oct. 15, 1993) (“The President’s authority in these areas is very broad
indeed, in accordance with his paramount constitutional responsibilities for foreign
relations and national security. Nothing in the text or context of [the statute] sug-
gests that it was Congress’s intent to circumscribe this authority. In the absence
of a clear statement of such an intent, we do not believe that a statutory provision
of this generality should be interpreted to restrict the President’s] constitutional
powers” to conduct the Nation’s foreign affairs and to protect the national security).
The courts apply the same canon of statutory interpretation. See, e.g., Department
of Navy v. Egan, 484 U.S. 518, 530 (1988) (“[Ulnless Congress has specifically pro-
vided otherwise, courts traditionally have been reluctant to intrude upon the au-
thority of the Executive in military and national security affairs.”) However, the ap-
plication of this canon of construction to conclude that FISA does not contain a clear
statement that Congress intended the statute to apply to the President’s exercise
of his constitutional authority is problematic and questionable, given FISA’s express
references to the President’s authority. The statements to this effect in earlier opin-
ions of OLC were not supported by convincing reasoning.

As set forth in the Justice Department’s white paper of January 19, 2006, ad-
dressing the legal basis for the surveillance activities of the National Security Agen-
cy publicly described by the President in December 2005, the Department’s more re-
cent analysis is different: Congress, through the Authorization for Use of Militar
Force of September 18, 2001, Pub. L. No. 107-40, 115 Stat. 224 (2001) (“AUMEF”),
confirmed and supplemented the President’s Article II authority to conduct
warrantless surveillance to prevent further catastrophic attacks on the United
States, and such authority confirmed by the AUMF could reasonably be, and there-
fore had to be, read consistently with FISA, which explicitly contemplated that Con-
gress could authorize electronic surveillance by a statute other than FISA. See U.S.

2The survey of early historical examples in the 3/13/02 Transfer Opinion similarly does not
support that opinion’s assertion that an “unbroken historical chain” recognizes “exclusive Presi-
dential control over enemy soldiers.” 3/13/02 Transfer Opinion at 19. To the contrary, that his-
tory very usefully demonstrates a number of examples (such as the statute cited in Brown)
where Congress passed legislation addressing the circumstances of captured soldiers. Although
many of those measures simply authorized Presidential action, and were careful to preserve
broad discretion for the President, they reflect an early understanding that Congress, as well
as the President, has relevant authority in this area.
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Department of Justice, Legal Authorities Supporting the Activities of the National
Security Agency Described by the President (Jan. 19, 2006) (“NSA Legal Authorities
White Paper”). As the January 2006 white paper pointed out, “[iln the specific con-
text of the current armed conflict with al Qaeda and related terrorist organizations.
Congress by statute [in the AUMF] had confirmed and supplemented the President’s
recognized authority under Article II of the Constitution to conduct such surveil-
lance to prevent further catastrophic attacks on the homeland.” Id. at 2. The white
paper further explained the particular relevance of the canon of constitutional avoid-
ance to the NSA activities: “Even if there were ambiguity about whether FISA, read
together with the AUMF, permits the President to authorize the NSA activities, the
canon of constitutional avoidance requires reading these statutes to overcome any
restrictions in FISA and Title III, at least as they might otherwise apply to the con-
gressionally authorized armed conflict with al Qaeda.” Id. at 3.3

Accordingly, because the proposition highlighted above does not reflect the current
views of this Office, appropriate caution should be exercised before relying in any
respect on the 2/8/02 Classified Opinion as a precedent of OLC.

Presidential Authority to Suspend Treaties

Two opinions of OLC from 2001 and 2002 asserted that the President, under our
domestic law, has unconstrained discretion to suspend treaty obligations of the
United States at any time and for any reason as an aspect of the “executive Power”
vested in him by the Constitution:

7. Memorandum for John B. Bellinger I1I, Legal Adviser to the National Security
Council, from John C. Yoo, Deputy Assistant Attorney General, and Robert .
Delahunty, Special Counsel, Office of Legal Counsel, Re: Authority of the Presi-
dent to Suspend Certain Provisions of the ABM Treaty at 12, 13 (Nov. 15, 2001)
(“11/15/01 ABM Suspension Opinion”) (“The President’s power to suspend
treaties is wholly discretionary, and may be exercised whenever he determines
that it is in the national interest to do so. While the President will ordinarily
take international law into account when deciding whether to suspend a treaty
in whole or in part, his constitutional authority to suspend a treaty provision
does not hinge on whether such suspension is or is not consistent with inter-
national law.”) (footnote omitted) (“The power unilaterally to suspend a treaty
subsumes complete and partial suspension: both kinds of suspension authority
are Somprehended within the ‘executive Power,” U.S. Const, art. II, §1, cl. 1.

8. Memorandum for Alberto R. Gonzales, Counsel to the President, and William
J. Haynes II, General Counsel, Department of Defense, from Jay S. Bybee, As-
sistant Attorney General, Office of Legal Counsel, Re: Application of Treaties
and Laws to al Qaeda and Taliban Detainees at 11-13 (Jan. 22, 2002) (“1/22/
02 Treaties Opinion”) (reasoning that the President has “unrestricted discre-
tion, as a matter of domestic law, in suspending treaties”).

The highlighted assertions were based on generalizations from historical examples
in which Presidents have acted in certain limited circumstances to terminate or sus-
pend treaties. See, e.g., 11/15/01 ABM Suspension Opinion at 14-18.

We have previously concluded in a file memorandum that the reasoning sup-
porting these assertions is unconvincing. See Memorandum to File from C. Kevin
Marshall, Deputy Assistant Attorney General, and Bradley T. Smith, Attorney-Ad-
viser, Office of Legal Counsel, Re: Legal Issues Regarding Proposed Broadcasts into
Cuba at 2, 11-13 (May 23, 2007) (“Cuba Broadcasting File Memorandum ). We ob-
served that Presidents have traditionally suspended treaties where authorized by
Congress or where suspension was authorized by the terms of the treaty or under
recognized principles of international law, such as where another party has materi-
ally breached the treaty or where there has been a fundamental change in cir-
cumstances. See id. at 6-13. We found the two opinions’ treatment of this history
to be unpersuasive, their analysis equating treaty termination with treaty suspen-
sion to be doubtful, and their consideration of the Take Care Clause to be insuffi-
cient. See id. at 11-13. For those reasons, in 2006 we advised the Legal Adviser to

3We recognize that the Supreme Court in Hamdan v. Rumsfeld refused to read the AUMF
to authorize the President to convene military commissions in contravention of the Court’s inter-
pretation of the Uniform Code of Military Justice. See 548 U.S. at 557-58. The Department’s
2006 white paper, however, was based on the view that FISA, which expressly contemplated
that Congress may authorize warrantless surveillance in a separate statute, such as the AUMF,
was more like the statute at issue in Hamdi, 18 U.S.C. §4001(a), which prohibits detention of
a U.S. citizen, “except pursuant to an act of Congress.” See NSA Legal Authorities White Paper
at 20-23.
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the National Security Council and the Deputy Counsel to the President not to rely
on the two opinions identified above to the extent they suggested that the President
has unlimited authority to suspend a treaty beyond the circumstances traditionally
recognized. Id. at 13. We noted that the President, in fact, had not relied upon the
broad assertions of authority to suspend treaties contained in the 11/15/01 ABM
Suspension Opinion and the 1/22/02 Treaties Opinion; the President decided not to
suspend the Third Geneva Convention as to Afghanistan, and he did not suspend
the ABM treaty (instead, the United States gave formal notice of withdrawal from
the treaty pursuant to its terms). Cuba Broadcasting File Memorandum at 13. In
summarizing the advice given in 2006 concerning the reliability of the 2001 and
2002 opinions, our file memorandum emphasized that although we questioned the
reasoning in these opinions, we had no occasion to make a determination about the
extent of the President’s authority to suspend treaties:

The above critique is not meant to be a determination that under the Constitu-
tion the President lacks authority to suspend treaties absent authorization from
Congress, the text, or background law. The White House did not directly ask
that question [in 2006], and we did not purport to resolve it. There are argu-
ments to be made based on the Vesting Clause and other provisions of Article
II, as well as history. Other prior opinions have suggested that the President
could have plenary authority to terminate treaties, and one can find scholars
supporting such a view. The issue, however, is not nearly as simple or clear as
the [11/15/01 ABM Suspension Opinion] and [the 1/22/02 Treaties Opinion] indi-
cated, and we therefore are no longer willing to advise the President to act in
reliance upon those memoranda’s more sweeping claims.

Id. (citation omitted).

We adhere to the 2007 Cuba Broadcasting File Memorandum, and, accordingly,
we confirm that the highlighted propositions from the 11/15/01 ABM Suspension
Opinion and the 1/22/02 Treaties Opinion do not reflect the current views of this
Office and should not be treated as authoritative, and that appropriate caution
should be exercised before relying upon these opinions in other respects.

“National Self-Defense” as a Justification for Warrantless Searches

A 2001 OLC opinion addressing The constitutionality of proposed FISA amend-
ments asserted the view that judicial precedents approving the use of deadly force
in self-defense or to protect others justified the conclusion that warrantless searches
conducted to defend the Nation from attack would be consistent with the Fourth
Amendment:

9. Memorandum for David S. Kris, Associate Deputy Attorney General, from John
C. Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, Re: Con-
stitutionality of Amending Foreign Intelligence Surveillance Act to Change the
“Purpose” Standard for Searches at 8 (Sept. 25, 2001) (“9/25/01 FISA Opin-
ion”) (reasoning that because the Government’s post-9/11 interest in “pre-
venting terrorist attacks against American citizens and property within the
continental United States” implicated the “right to self-defense . . . of the Na-
tion and of its citizens,” and because the courts had recognized that “deadly
force is reasonable under the Fourth Amendment if used in self-defense or to
protect others,” it was appropriate to conclude that “[ilf the government’s
heightened interest in self-defense justifies the use of deadly force, then it cer-
tainly would also justify warrantless searches”).

We believe that this reasoning inappropriately conflates the Fourth Amendment
analysis for government searches with that for the use of deadly force.

We do not doubt that the existence of a government interest in preventing cata-
strophic terrorist attacks is highly relevant in determining whether a particular
search would be “reasonable” under the Fourth Amendment. Although warrants are
often required in the criminal law context, the Supreme Court has recognized
warrantless searches to be “reasonable” in a variety of situations involving “special
needs” that go beyond the routine interest in law enforcement. E.g., Board of Educ.
v. Earls, 536, U.S. 822, 828 (2002). Foreign intelligence collection may fit squarely
within the area of “special needs, beyond the normal need for law enforcement,” par-
ticularly where it occurs in the midst of an ongoing armed conflict and for the pur-
pose of preventing a future terrorist attack. See NSA Legal Authorities White Paper
at 37. Accordingly, as explained at length in the Department’s January 2006 white
paper, warrantless searches for such purposes may well be “reasonable” and con-
sistent with the Fourth Amendment. Id. To the extent that the 9/25/01 FISA Opin-
ion advances that straightforward proposition, we have no disagreement.
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However, the 9/25/01 FISA Opinion’s reliance on court decisions involving the use
of deadly force suggests a “self-defense” rationale whereby the purpose behind a
search would, standing alone, justify the search for purposes of the Fourth Amend-
ment. The Supreme Court has recognized that the use of deadly force may be “rea-
sonable” under the Fourth Amendment where the “officer has probable cause to be-
lieve that the suspect poses a threat of serious physical harm either to the officer
or to others.” Tennessee v. Garner, 471 U.S. 1, 12 (1985); see also Graham v. Connor,
490 U.S. 386, 392 (1989). Under this rule, the circumstances in which deadly force
may be employed are highly fact-dependent and require a showing that the officer
believed that the suspect posed an imminent threat of harm. The 9/25/01 FISA
Opinion’s assertion that “[i]f the government’s heightened interest in self-defense
justifies the use of deadly force, then it certainly would also justify warrantless
searches” does not adequately account for the fact-dependent nature of the Fourth
Amendment’s “reasonableness” review, and does not expressly recognize that the
circumstantial factors relevant to the Tennessee v. Garner self-defense analysis are
not necessarily the same as those that may determine the constitutional reasonable-
ness of a particular search, both in its inception and in its scope.

Accordingly, the highlighted reasoning in the 9/25/01 FISA Opinion does not re-
flect the current views of OLC.

L

For all the foregoing reasons, the propositions highlighted in the nine opinions
identified above do not reflect the current views of the Office of Legal Counsel and
should not be treated as authoritative for any purpose. A number of the opinions
that contained these propositions have been withdrawn or superseded and do not
constitute precedents of this Office; caution should be exercised before relying in
other respects on the remaining opinions.

We have advised the Attorney General, the Counsel to the President, the Legal
Adviser to the National Security Council, the Principal Deputy General Counsel of
the Department of Defense, and appropriate offices within the Department of Jus-
tice of these conclusions.

STEVEN G. BRADBURY,
Principal Deputy Assistant Attorney General.

DEPARTMENT OF JUSTICE’S OFFICE OF PROFESSIONAL RESPONSIBILITY REPORT ON
THE INVESTIGATION INTO THE OFFICE OF LEGAL COUNSEL'S MEMORANDA
CONCERNING ISSUES RELATING TO THE CENTRAL INTELLIGENCE AGENCY’S USE OF
‘ENHANCED INTERROGATION TECHNIQUES’ ON SUSPECTED TERRORISTS

The report “Department of Justice’s Office of Professional Responsibility Report
on the Investigation into the Office of Legal Counsel’s Memoranda Concerning
Issues Relating to the Central Intelligence Agency’s Use of “Enhanced Interrogation
Techniques” on Suspected Terrorists” is available at https:/ /www.aclu.org/files/
pdfs/ ng;sec [opr20100219/20090729 OPR _Final Report with 20100719 declassifica
tions.p

UNITED STATES MARINE CORPS
June 26, 2017

Senator JOHN THUNE, Senator BILL NELSON,

Chairman, Ranking Member,

Senate Committee on Commerce, Senate Committee on Commerce,
Science, and Transportation, Science, and Transportation,

Washington, DC. Washington, DC.

Dear Chairman Thune and Ranking Member Nelson,

For over a decade, I have been part of a group of retired generals and admirals
of the U.S. Armed Forces who have voiced our opposition to torture. I write to urge
you to oppose the nomination of Steven G. Bradbury for the position of Department
of Transportation general counsel.

In his role as acting head of the Department of Justice’s Office of Legal Counsel
(OLC), Mr. Bradbury displayed a disregard for both U.S. and international law
when authorizing the use of so-called “enhanced interrogation techniques” to inter-
rogate terrorism suspects. These interrogation techniques, which Mr. Bradbury re-
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peatedly approved, included methods that the United States has acknowledged and
even prosecuted as torture and cruel, inhuman, and degrading treatment.

The use of these techniques not only violated well-established law and military
doctrine, but also endangered U.S. troops and personnel, hindered the war effort,
and betrayed the country’s values, damaging the United States’ stature around the
world as a beacon for human rights and the rule of law. We know that the United
States is strongest when it remains faithful to its core values. The use of torture
and cruel, inhuman, and degrading treatment undermines those values, and Mr.
Bradbury continually represented their use as legal and advisable during his time
serving in the Bush Administration.

In recommending these techniques, Mr. Bradbury also displayed a discomforting
deference to the executive branch’s wishes, tailoring his legal recommendations to
fit the White House’s preferred outcome, and even testified in a Senate Judiciary
Committee hearing that “the President is always right.” Mr. Bradbury’s rec-
ommendations also contradicted the intent of Congress. In 2005, Congress passed
the Detainee Treatment Act with a vote of 90-9. The law prohibited abuse of detain-
ees by the U.S. military and agencies, but Mr. Bradbury authored a legal memo spe-
cifically designed to undermine the will of Congress and to provide the Bush Admin-
istration with authorization to continue using interrogation methods that con-
stituted torture and cruel, inhuman, and degrading treatment.

I believe that this is more important than political affiliation. Mr. Bradbury has
time and again shown his willingness to contravene established law and the intent
of Congress in service to the will of the executive branch. Though the position to
which he is nominated likely will not involve decisions on national security issues,
I believe that based on his past governmental service, Mr. Bradbury is not fit for
this political office. I ask you respectfully to oppose his nomination.

Semper Fidelis,
CHARLES C. KRULAK
General, USMC (Ret.)

31st Commandant of the Marine Corps

June 22, 2017

To:

Chairman John Thune

Ranking Member Bill Nelson

Committee on Commerce, Science, and Transportation

CC: All Other Senators

We write to express our serious concerns regarding the nomination of Steven G.
Bradbury for general counsel of the Department of Transportation (DOT). Mr.
Bradbury’s role in justifying torture and cruel, inhuman, or degrading treatment of
individuals held in U.S. custody marked him as an architect of the torture program.
Not only should the Senate be concerned about confirming a nominee who had a
central role in the criminal violation of human rights, but his work during that pe-
riod calls into question his ability to provide the kind of rigorous, independent legal
analysis that is required of any top government lawyer.

Mr. Bradbury was acting head of the Department of Justice’s (DOJ) Office of
Legal Counsel (OLC) from 2005 to 2009. During that time, Mr. Bradbury wrote sev-
eral legal memoranda that authorized waterboarding and other forms of torture and
cruel, inhuman, or degrading treatment. As such, he is most prominently—and cor-
rectly—known as one of the authors of the “torture memos.” ! His analysis directly
contradicted relevant domestic and international law regarding the treatment of
prisoners, and helped establish an official policy of torture and detainee abuse that
Ealsdcaused incalculable damage to both the United States and the prisoners it has

eld.2

Mr. Bradbury’s role in the torture program, even then, was notorious—so much
so that the Senate refused to confirm him as assistant attorney general for the Of-

1See “The Torture Documents,” The Rendition Project, available at: https://www.therendi
tionproject.org.uk [ documents [ torture-docs.html.

2See Torture Act 18 U.S.C. §2340 (1994); Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment, adopted December 10, 1984, G.A. Res. 39/46,
annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984), entered into force June
26, 1987, art. 7, The U.S. ratified Convention against Torture in 1994. http:/ /www.ohchr.org/
EN/ Professionallnterest /| Pages | CAT.aspx; International Covenant on Civil and Political Rights
(ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), entered into force March 23, 1976,
art. 2. The U.S. ratified the ICCPR in 1992.
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fice of Legal Counsel during the Bush Administration. The Senate now knows even
more about Mr. Bradbury’s record, and the harm caused by his opinions, based on
oversight by the Senate Select Committee on Intelligence and its report on the Cen-
tral Intelligence Agency’s (CIA) use of torture and abuse.

In Mr. Bradbury’s time as acting head of the OLC, he demonstrated an unwaver-
ing willingness to defer to the authority and wishes of the president and his team
instead of providing objective and independent counsel. During congressional testi-
mony in 2007, Mr. Bradbury responded to questions about the president’s interpre-
tation of the law of war by declaring, “The President is always right”—a statement
that is as outrageous as it is inaccurate.? The DOJ Office of Professional Responsi-
bility (OPR) reviewed Mr. Bradbury’s “torture memos” and determined that they
raised questions about

the objectivity and reasonableness of Mr. Bradbury’s analyses; that Mr. Bradbury
relied on uncritical acceptance of Executive Branch assertions; and that in some
cases Mr. Bradbury’s legal conclusions were inconsistent with the plain meaning
and commonly held understandings of the law.? Senior government officials from
the Bush Administration who worked with Mr. Bradbury have said that they had
“grave reservations” about conclusions drawn in the Bradbury torture memos and
have described Mr. Bradbury’s analysis as flawed, saying the memos could be “con-
sidered a work of advocacy to achieve a desired outcome.”5

Moreover, Mr. Bradbury’s 2007 torture memo was written with the purpose of
evading congressional intent and duly enacted Federal law. The Detainee Treatment
Act of 2005 (DTA), legislation that passed the Senate with a vote of 90-9, stated,
“No individual in the custody or under the physical control of the United States
Government, regardless of nationality or physical location, shall be subject to cruel,
inhuman, or degrading treatment.” However, Mr. Bradbury’s memo explicitly al-
lowed the continuation of many of the abusive interrogation techniques that Con-
gress intended to prohibit in the DTA.6

Perhaps most concerning from a congressional oversight perspective, Mr.
Bradbury affirmatively misrepresented the views of members of Congress to support
his legal conclusions. Specifically, in his 2007 memo he relied on a false claim that
when the CIA briefed “the full memberships of the House and Senate Intelligence
Committees and Senator McCain . . . none of the Members expressed the view that
the CIA detention and interrogation program should be stopped, or that the tech-
niques at issue were inappropriate.” 7 In fact, Senator McCain had characterized the
CIA’s practice of sleep deprivation as torture both publicly and privately, and at
least four other senators raised objections to the program.8

As a senior government lawyer, Mr. Bradbury authorized torture and cruel treat-
ment of detainees in violation of U.S. and international law. Mr. Bradbury dem-
onstrated either an inability or an unwillingness to display objectivity and reason-
ableness in evaluating the president’s policy proposals. We ask that in reviewing
Mr. Bradbury’s nomination for general counsel of the Department of Transportation,
another profoundly important position of public trust, you take these serious and
disturbing factors into consideration.

Sincerely,
American Civil Liberties Union The Constitution Project
Appeal for Justice Council on American-Islamic Relations
Center for Constitutional Rights Defending Rights & Dissent
Center for Victims of Torture Human Rights First

3 Amanda Terkel, “Justice Department Lawyer to Congress: ‘The President is Always Right,’”
Think Progress, July 12, 2006, available at: https:/ /thinkprogress.org [ justice-department-lawyer-
to-congress-the-president-is-always-right-1ce40cf3ab61.

4“Investigation into the Office of Legal Counsel’s Memoranda Concerning Issues Relating to
the Central Intelligence Agency’s Use of ‘Enhanced Interrogation Techniques’ on Suspected Ter-
rorists,” U.S. Department of Justice Office of Professional Responsibility, July 29, 2009, avail-
able at: Attps:/ /www.aclu.org/files/pdfs/natsec/opr20100219/20090729_OPR_Final_Report
_with_20100719_declassifications.pdf.

51d.

6 Jane Mayer, The Dark Side (New York: Doubleday, 2008): 321-322.

7Steven Bradbury, “Memorandum for John A. Rizzo Acting General Counsel, Central Intel-
ligence Agency,” U.S. Department of Justice Office of Legal Counsel, July 20, 2007, available
at: https:/ |www.justice.gov [ olc/file | 886296 | download

8“Committee Study of the Central Intelligence Agency’s Detention and Interrogation Pro-
gram,” Executive Summary, Senate Select Committee on Intelligence, December 13, 2012, 435—
436, available at: https:/ /www.feinstein.senate.gov | public/ cache/files|7/c/7c85429a-ec38-4bb5
-968(-289799bf6d0e | D87288C34A6DIFF736F9459ABCF83210.sscistudy1.pdf
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Human Rights Watch Open Society Policy Center
The Leadership Conference on Civil and  Physicians for Human Rights
Human Rights Win Without War
National Religious Campaign Against
Torture

The CHAIRMAN. Senator Blumenthal is up next.

STATEMENT OF HON. RICHARD BLUMENTHAL,
U.S. SENATOR FROM CONNECTICUT

Senator BLUMENTHAL. Thanks, Mr. Chairman.

Thank you both for your willingness to serve.

Mr. Bradbury, in your questionnaire for this Committee, I think
you were asked whether you have been the subject of a complaint
to any, quote, professional association. How did you answer that
question?

Mr. BRADBURY. I don’t believe I've been subject of a complaint.

Senator BLUMENTHAL. You answered the question no, correct? Is
that answer correct?

Mr. BRADBURY. Yes.

Senator BLUMENTHAL. I have, and I would like it to be admitted
into the record, Mr. Chairman, if there’s no objection, a New York
Times article of May 19, 2009, reporting a complaint to the Bar as-
sociations of four states and the District of Columbia regarding you
and a number of other attorneys relating to legal opinions that you
provided as a member of the Bush administration. Are you familiar
with that set of complaints?

Mr. BRADBURY. I haven’t seen them. I heard the report of it, and
we checked with the Bar on that, and they don’t have a record of
a complaint. I think what happens, Senator, as I understand it, is
someone files something, and there’s a period of time, and then
there has to be some procedure taken at the Bar office, and then
I would have been notified, and I was not notified that I needed
to do anything. So——

Senator BLUMENTHAL. Were you aware of those complaints when
you answered your questionnaire?

Mr. BRADBURY. I was aware that there had been reports in the
media of it. I was aware at the time of the reports in the media.
And that’s why I said I checked with the D.C. Bar to see if there
was a record of a formal complaint. And there must be some proc-
ess that happens before it becomes a formal complaint proceeding.

Senator BLUMENTHAL. Did you check with the Bars of the four
states where those complaints were filed?

Mr. BRADBURY. Well, I'm only a member of the D.C. Bar. That
would have been the only one that would pertain to me. I believe
some of the other people who were discussed in the media reports
included Attorney General Mukasey and several others.

Senator BLUMENTHAL. But the questionnaire asks whether you
have, quote, been the subject of a complaint to any professional as-
sociation?

Mr. BRADBURY. Yes.

Senator BLUMENTHAL. Wouldn’t the correct answer to that have
been yes?
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Mr. BRADBURY. Well, my understanding would be we asked the
Bar and the Bar said there was not a complaint that they had a
record of. So that’s—I think I was——

Senator BLUMENTHAL. Well, whether or not there was a record,
there was a complaint.

Mr. BRADBURY. I haven’t seen this document, and I—so I

Senator BLUMENTHAL. In your questionnaire, you reported things
as minuscule as having been a sandwich maker in college.

Mr. BRADBURY. Well, that was a job that fell within the time pe-
riod that I was required to——

Senator BLUMENTHAL. Well, I would suggest respectfully that
perhaps you may want to reconsider that response and amend your
questionnaire. And I would like this article entered into the record.
And with your permission, Mr. Chairman, I would like to suggest
that the D.C. Bar be asked to respond as to where the complaint
is or was, whether it was ever formally filed, and whether the pro-
cedure was started for pursuing it.

The CHAIRMAN. Mr. Bradbury, you indicated that you don’t have
any knowledge of that?

Mr. BRADBURY. I don’t know internally within the bar what the
procedure is as I sit here. And so

Senator BLUMENTHAL. Let me move on for the moment, and I'll
follow up in written questions.

You indicated that you would recuse yourself with respect to
Takata. Will you recuse yourself as to any of the successor compa-
nies or interests that purchase any of the assets of Takata, since
it’s now in bankruptcy? And will you also recuse yourself as to any
of the issues concerning liability that might pertain to other airbag
manufacturers or automobile manufacturers that use those airbags,
since the same legal and factual issues will be involved in all of the
potential liability?

Mr. BRADBURY. Well, as I've indicated to Senator Nelson, I cer-
tainly will recuse myself from all aspects of those recall issues re-
lating to the Takata airbag issues. So

Senator BLUMENTHAL. I'm not asking about recall issues, I'm
asking about liability for severe injuries and deaths caused by air-
bags that may use, among other substances, ammonium ni-
trate

Mr. BRADBURY. Yes.

Senator BLUMENTHAL.—which has been found in Takata to be
very relevant, and with respect to those other airbag manufactur-
ers or automobile manufacturers be relevant as well. Will you
recuse yourself from all of those issues relating to the automobile
and airbag manufacturers?

Mr. BRADBURY. Everything related to the airbag issues. So the
liability aspects that you describe would certainly be related to
that. And with respect to successor entities, that was another ques-
tion I think Senator Nelson asked, and I did make it clear that I
viewed the successor companies or successor entities as part of
that.

Senator BLUMENTHAL. And while we’re on the subject of recusal,
since you represented a number of airlines, I believe, American Air-
lines, Delta Airlines—which others have you
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Mr. BRADBURY. American Airlines is the one in recent years that
I've represented.

Senator BLUMENTHAL. How about in previous years?

Mr. BRADBURY. Well, many years ago, at my other firm, I rep-
resented another airline with respect to competition issues.

Senator BLUMENTHAL. Will you recuse yourself as to those air-
lines?

Mr. BRADBURY. As I've indicated, I certainly will recuse myself
with respect to American Airlines. Any particular matter that has
a direct or substantial effect on American Airlines, I'm recused
under the statute for one year, under the ethics pledge for two
years, if I were to be confirmed. And then, of course, any—Senator
Blumenthal, any, as you know, any matter that I actually handled
for American Airlines, where I was involved, I would be recused
from completely permanently.

So the answer to that is yes. American is the one that I have
been active on in recent years before the Department of Transpor-
tation.

Senator BLUMENTHAL. Well, I appreciate your response to my
questions. And I have a number of additional questions with re-
spect to competition in the airline industry, practices of airlines,
the need for more competition, the excessive consolidation that’s
taken place in the industry, the need for passenger bill of rights,
which I have introduced to protect against some of these abuses,
and I will submit those questions for the record because my time
has expired.

[The article referred to follows:]

The New York Times

ADVOCACY GROUPS SEEK DISBARMENT OF EX-BUSH ADMINISTRATION LAWYERS
By Scott Shane—May 18, 2009

WASHINGTON—A coalition of left-wing advocacy groups filed legal ethics com-
plaints on Monday against 12 former Bush administration lawyers, including three
United States attorneys general, whom the groups accuse of helping to justify tor-
ture.

The coalition, called Velvet Revolution, asked the bar associations in four states
and the District of Columbia to disbar the lawyers, saying their actions violated the
rules of professional responsibility by approving interrogation methods, including
waterboarding, that constituted illegal torture.

By writing or approving legal opinions justifying such methods, the advocates say,
the Bush administration lawyers violated the Geneva Conventions, the Convention
Against Torture and American law.

Kevin Zeese, a longtime activist and lawyer who signed the complaints on behalf
of Velvet Revolution, said the groups were acting because the Obama administration
had resisted calls for a criminal investigation of abuse of prisoners under the Bush
administration.

The Obama administration has not ruled out the possibility of professional dis-
ciplinary action being taken against some of those involved.

“The torture issue needs to be taken out of the hands of politicians if it is going
to be dealt with as the war crimes that it is,” Mr. Zeese said.
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John C. Yoo wrote some of the legal opinions in dispute. Credit Mandel Ngan/Agence France-
Presse—Getty Images

The complaints are available online at the group’s website, www.velvetrevo
lution.us /[torture lawyers/index.php.

The filings come as the Justice Department’s ethics office, the Office of Profes-
sional Responsibility, completes a report on the department lawyers who wrote opin-
ions authorizing harsh interrogations.

The report, in the works for nearly five years and expected to be released in the
next few weeks, is said to be highly critical of some authors of the opinions, includ-
ing John C. Yoo, a senior official at the department’s Office of Legal Counsel in
2002, and his boss, Jay S. Bybee.

The Velvet Revolution complaint also names Steven G. Bradbury, who headed the
legal counsel office from 2005 to 2009; the three attorneys general, John Ashcroft,
Alberto R. Gonzales and Michael B. Mukasey; Michael Chertoff and Alice S. Fisher,
who headed the Justice Department’s criminal division; two former Pentagon offi-
cials, Douglas J. Feith and William J. Haynes II; and two former White House law-
yers, Timothy E. Flanigan and David S. Addington.

Legal experts are divided over the likely effect of such complaints.

A complaint filed last year against Mr. Yoo, a Berkeley law professor who remains
a member of the Pennsylvania bar, was rejected by that state’s bar association, in
part because the Justice Department was already investigating Mr. Yoo’s role in the
interrogation memorandums.

Mr. Yoo has often defended his role in writing the legal opinions, noting that they
were written in the anxious months after the terrorist attacks of Sept. 11, 2001, and
were intended only to outline the limits of the law, not to advise policy makers on
what methods to use.

But one interrogation opinion written primarily by Mr. Yoo was later withdrawn
by the Justice Department, which considered it overly broad and poorly reasoned.
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The CHAIRMAN. Thank you, Senator Blumenthal.
Senator Young.

STATEMENT OF HON. TODD YOUNG,
U.S. SENATOR FROM INDIANA

Senator YOUNG. Thank you, Chairman.

Mr. Bradbury, I really enjoyed our visit, as I did with Ms. Walsh,
in my office.

Ms. WALSH. Thank you.

Senator YOUNG. So it’s good to see you. I really appreciate, as I
said, when we visited your interest in serving, Mr. Bradbury, the
sacrifices associated with that, and I appreciate your enduring the
scrutiny we’ve come to associate with these hearings.

In the aftermath of the Takata incident, which has been invoked
numerous times, you were hired as a part of an eminently qualified
team of lawyers to bring swift resolution to the Takata airbag re-
call effort and the related investigation. As the legal representative
of TK Holdings, the parent company of Takata, you played an im-
portant role in constructing a solution to one of the largest auto-
motive safety recalls in the history of this country. As somebody
who just practiced law for a couple of years, I want to commend
you for your exemplary legal work as you collaborated with NHTSA
to cgnstruct a model for addressing safety recalls of this mag-
nitude.

Could you please speak to the complexity of this recall and how
it might lay the groundwork for future automotive safety recalls of
this size?

Mr. BRADBURY. Yes, thank you, Senator. It really is unique. It’s,
I think, the largest, at this point, set of related automotive safety
recalls in history, hugely complex because of all of the different
automakers involved. And that’s why there’s a coordinated remedy
program with a coordinated remedy order that NHTSA crafted.
And there’s an independent monitor at the center of that to orches-
trate this because I think there are 13 automakers involved and,
as was said by Senator Nelson, tens of millions of devices that will
need to be replaced in cars, so hugely complicated.

And moreover, as Senator Nelson said, it’s staged because it’s a
problem that occurs over time. And all of this needed to be worked
out by the career lawyers and the engineers at NHTSA. And really
what I was doing as an attorney in this case for the company was
not really litigating against NHTSA and trying to resist and stop
this from happening, we were very proactive from the beginning in
terms of bringing the information together, disclosing irregularities
and issues that were problems, producing millions of pages of docu-
ments, and then working with NHTSA to craft these consent orders
that create these recalls and make them go forward and expand,
obviously, a long, long way to go. And there needs to be a lot of
work done.

Senator YOUNG. Sure.

Mr. BRADBURY. But that’s the kind of work that we did. I think
it demonstrates the kind of power and effectiveness that NHTSA
can have if it uses the tools that Congress has given it to address
these sorts of problems. So I think it’s groundbreaking.



211

Senator YOUNG. I would presume over the course of preparing for
this legal work and the course of the work itself, you acquired ex-
tensive knowledge about automotive safety, the automobile sector,
about the legal issues surrounding auto safety. You no doubt ac-
quired skills about related to the structure that you put in place
and knowledge of it, right? In fact, you’re the foremost expert argu-
ably on that. Do you think in your future role, all these things
would help you serve effectively in that role, this background?

Mr. BRADBURY. Well, thank you, Senator. I do. I certainly gained
a familiarity with NHTSA and with its authorities and with the
people who work there. So I look forward to collaborating closely
with the Chief Counsel and with NHTSA to address safety issues
certainly in other areas. I won’t be involved at all with Takata and
the recalls of the airbag issues, but I have great respect for the
people, for the process, and for the focus on the safety mission.

genator YouNG. Well, thank you again for your appearance here
today.

And I'm actually going to yield back the balance of my time.

The CHAIRMAN. Thank you, Senator Young.

Senator Nelson, anything else for the good of the record?

Senator NELSON. Yes, please, Mr. Chairman.

I want to ask, Mr. Bradbury, since you were Counsel for Takata,
you argued with my belief, and that was your job as the lawyer for
Takata—that Takata put profits over safety. And now we have
seen the hundreds and hundreds of e-mails that went on among ex-
ecutives in the company. And that has led to this sad tale and ulti-
mately Takata has filed for bankruptcy.

So with everything that you know now, do you still believe that
Takata was a good and moral actor?

Mr. BRADBURY. Well, Senator, I certainly have high regard for
people at the company I came to know. I do think they care greatly
about the product, but I'm not here to defend any client. I'm cer-
tainly not here to defend Takata. These are matters I will not be
working on for the Department of Transportation. I appreciate your
strong view on the issue. I respect it greatly. I came to have strong
views, too. And I know that there are a lot of people both in
NHTSA and in industry who are working overtime to try to ad-
dress the problems that were created by the issues with the airbag
inflators. It is a serious, serious set of problems.

Senator NELSON. The point of my question, Mr. Bradbury, be-
cause it looks like you're going to be confirmed with only 50 votes
by the full Senate, is the moral frame of mind. I happen to be talk-
ing about Takata, which I think was morally bankrupt because
they allowed this to happen, but you can look at the other things.
Take, for example, the General Motors ignition switch and look at
how many people have been killed or maimed as a result of that.

And so there has to be some moral underpinning about what is
right and wrong and the willingness to speak out, as government
officials, against that kind of thinking.

Mr. BRADBURY. I agree, absolutely. And there is a strong moral
component to the safety mission of NHTSA and the Department of
Transportation, and that has to be out front, forward leaning, the
mission, the action, what shapes and directs the action of NHTSA
and these issues.
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I know NHTSA has been criticized in connection with some of
the matters that you mentioned, but I do think they’re stronger
today at NHTSA by virtue of some of the authorities they've exer-
cised and the steps they've taken to resolve these complicated
issues, like the airbag issues.

And they, I think, have broken some new ground in terms of the
framework they’ve got in place, the way they’re using their author-
ity. And I think at least there’s a positive message in that in terms
of the willingness and the ability of the agency to address those
issues, which are moral issues, of public safety, which has really
got to be the uppermost priority.

Senator NELSON. Well, I'm talking to you because you, when
General Counsel, one of the chief positions at the Department of
Transportation, are going to have an influence over the administra-
tion’s appointees at NHTSA. So what is our philosophy going for-
ward? Is it to protect the company or to protect the people?

Mr. BRADBURY. It’s to protect the people. It’s public safety. At
NHTSA, it’s public safety.

Senator NELSON. That’s got to be asserted aggressively——

Mr. BRADBURY. I agree.

Senator NELSON.—by the administration’s appointees.

Mr. BRADBURY. I agree.

Senator NELSON. All right. Ms. Walsh, I don’t want you to feel
left out.

[Laughter.]

Senator NELSON. For some time, Florida fruit and vegetable
growers have had to deal with an onslaught of subsidized agricul-
tural imports from Mexico. This is a result of dumping by Mexican
companies—bell peppers, tomatoes, strawberries, cucumbers—and
Florida growers have been harmed by this anti-competitive prac-
tice, and they took advantage of NAFTA to be able to do this.

One of the reasons why Florida growers haven’t been able to file
a trade case with the Department of Commerce is the process
doesn’t account for seasonal differences in the market place. Grow-
ers have to show the harm Mexican imports are causing to the in-
dustry nationwide, even though northern growers are not pro-
ducing these types of crops in the winter. So by the Department’s
regulations, the southern growers are penalized.

So what do you think you can do to help improve the process for
our growers?

Ms. WaALsSH. Thank you, Senator, for that important question.
And I think that that is certainly a concern and probably one of
the most important concerns of Secretary Ross. And I think, as you
mentioned on NAFTA, Congress has received the letter for renego-
tiation. That’s a critical issue for this administration. When the
President said, “America First,” these are just the types of issues
that he was referring to, and it’s my understanding that this will
continue to be a top priority in Florida, and the orange growers are
obviously a critical market.

So if confirmed, the Commercial Service is not involved on the
enforcement side, but on the export side and on the FDI side, but
definitely as a team, we will be working closely with you and your
staff to ensure that Florida growers get what they deserve.
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Senator NELSON. This isn’t orange growers. This is vegetable
growers, this is——

Ms. WALSH. Agriculture.

Senator NELSON.—this is peppers and tomatoes. This is vegeta-
bles, not oranges. Now, we've got our own problem with oranges,
but it is in the form of a little insect that brings a bacteria that
is killing the citrus tree in 5 years. That’s a whole different prob-
lem. But in this particular case, I want to know if you will be con-
cerned about this inequity that is devastating the fresh fruit and
vegetable market, particularly the winter vegetables.

Ms. WALSH. Certainly, if confirmed, Senator, I will look with our
team at that issue at the Department of Commerce.

Senator NELSON. So you'll look at it. That doesn’t mean that
you're concerned about it.

Ms. WALSH. I'm absolutely concerned about it. If confirmed, we
will look at that.

Senator NELSON. Thank you.

The CHAIRMAN. Thank you, Senator Nelson.

And we would like to see more of those winter vegetables in
South Dakota in the winter.

[Laughter.]

Senator BLUMENTHAL. Mr. Chairman, can I ask a couple more
questions if I promise not to ask about vegetables?

[Laughter.]

Senator BLUMENTHAL. Just one?

The CHAIRMAN. If we let you ask a second round, then—and we
don’t have anybody else that’s coming back. Do we know?

All right. Be brief.

Senator BLUMENTHAL. I'll be brief. Thank you.

Ms. Walsh, I would like to ask you, I know you've been asked
about the Export-Import Bank.

Ms. WALSH. Mm-hmm.

Senator BLUMENTHAL. I come from a state that really depends on
this bank. Many of our large manufacturers, like General Electric
and United Technologies, but many of our small manufacturers as
well. Senator Cantwell asked you about the Export-Import Bank
earlier. I would like to give you another chance to express a com-
mitment to this bank because it is so tremendously important to
American manufacturing and to our whole economy. Will you sup-
port the Export-Import Bank? And how will you assure that our
trade policies through the Export-Import Bank favor small as well
as large manufacturers?

Ms. WALsH. Thank you, Senator, for that question. As I men-
tioned before, if confirmed, I personally would not be in a position
to have impact on that particular decision. That is not within the
Department of Commerce decisionmaking.

Senator BLUMENTHAL. Well, what will you do to support the Ex-
port-Import Bank insofar as it does affect manufacturing, which is
within the purview and jurisdiction of the Commerce Department?

Ms. WALSH. Senator, if confirmed, I would take an opportunity
to discuss with the Secretary and the Under Secretary what role
we could play in that issue, but it’s my understanding that we are
not directly involved in that.

Senator BLUMENTHAL. Do you support American manufacturing?
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Ms. WALSH. Absolutely.

Senator BLUMENTHAL. Thank you.

Thanks, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Blumenthal.

Again, we appreciate it very much. Thank you for taking our
questions. A special thank you to the families that are represented
here today. Thank you for your willingness to serve and to work
with your loved ones through the rigors of public service. We are
grateful for that and appreciate you being here as well.

We're going to leave the hearing record open for a couple of
weeks, during which time Senators are asked to submit any ques-
tions for the record. And I would ask our panelists upon receipt
that if they would submit their written answers to the Committee
as soon as possible, we will try and process these nominations as
quickly as we can. So thank you again.

And with that, this hearing is adjourned.

Mr. BRADBURY. Thank you.

[Whereupon, at 11:48 a.m., the hearing was adjourned.]
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RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. JOHN THUNE TO
STEVEN GILL BRADBURY

Question. In your testimony before the Committee, you discussed your tenure as
Principal Deputy Assistant Attorney General and Acting Assistant Attorney General
at the Justice Department’s Office of Legal Counsel (OLC) from 2005-2009. Be-
tween 2001 and 2003, in the aftermath of the 9/11 terrorist attacks, OLC issued sev-
eral opinions regarding enhanced interrogation techniques and the President’s war
powers. In 2008 and 2009, you authored two separate documents, each entitled
“Memorandum for the Files.” These memoranda asserted that certain opinions
issued between 2001 and 2003 no longer reflected the then-current views of OLC.

hPlegse explain the scope and purpose of the aforementioned memoranda you au-
thored.

Answer. After I became Principal Deputy Assistant Attorney General (“Principal
Deputy AAG”) for the Office of Legal Counsel (“OLC” or the “Office”) in 2004, I par-
ticipated in decisions to withdraw and supersede previous legal opinions addressing
interrogation policies that had been issued by our predecessors in OLC in 2002 and
2003. We determined that the earlier opinions were flawed, in part because they re-
lied on overly broad interpretations of the President’s constitutional authorities in
war time vis-a-vis the powers of Congress. I was involved in preparing replacement
opinions that focused much more narrowly on the specific statutory and treaty pro-
visions necessary to provide the advice needed by senior policy makers and that did
not rely on broad assertions of presidential power.

After I became Acting AAG for OLC in 2005 and while I served as the senior ap-
pointed official in charge of the Office, I undertook a broader initiative to conduct
a comprehensive review of all the post-9/11 legal opinions issued by the Office from
2001 to 2003 relating to war powers. The two memos to files that I prepared at the
end of the Bush administration in October 2008 and January 2009 memorialized for
senior government officials and for the new incoming Obama team the results of
that comprehensive review of the earlier war-power-related opinions of the Office.

These memos to files set forth with specificity my conclusions for OLC about the
flawed reasoning of the 2001-2003 opinions and advised policy makers across the
government as to which opinions and which specific propositions of law had been
withdrawn or superseded by OLC and no longer represented the views of the Office.
I believe these memos to files were helpful to the new OLC leadership at the begin-
ning of the Obama administration. Among other things, the Obama team decided
to post my memos to files on the OLC Website, where they remain publicly avail-
able today.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. BILL NELSON TO
STEVEN GILL BRADBURY

Question 1. A priority for me in last year’s Federal Aviation Administration exten-
sion law was to include consumer protections pertaining to refunds for delayed bag-
gage and family seating.

Specifically, the Department of Transportation (DOT) is statutorily mandated to
issue final regulations by July 15, 2017 that will require airlines to promptly refund
fees paid for checked baggage that is delayed. Unfortunately, I have not seen much
progress on this.

The law also required DOT to review and, if appropriate, establish policies to en-
sure that children 13 years old and under can sit with an adult in their party. Simi-
larly, DOT does not appear to have taken any action on this provision.

If confirmed, will you commit to addressing the statutory mandates set by Con-
gress for these and other consumer protection rules?

Answer. If confirmed, I do commit that, consistent with ethics requirements on
matters where I may be recused, I will address relevant statutory mandates con-
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cerning DOT rules and other actions and will assist in advising DOT leadership and
policy makers on compliance with applicable mandates. Please note that certain
aviation matters pending before DOT are one area where I may have recusals be-
cause of my recent work representing an airline client.

Question 2. Developing autonomous vehicle technology could mean that driverless
trucks are regularly on our roads in the near future. This raises both safety con-
cerns and employment questions for the millions of truck drivers in the U.S.

How do you plan to balance the industry’s push for autonomous vehicles with the
potentially significant safety and employment impacts?

Answer. It is a top priority that the autonomous vehicles developed for use on
America’s highways will be safe for operation. Therefore, the number one question
in approaching the regulation of autonomous vehicles must be whether the regula-
tion is necessary and appropriate to ensure the safe operation of the vehicles. At
the same time, the development of autonomous vehicle technology has the promise
to be transformational, including in advancing the overall goal of motor vehicle and
motor carrier safety, since the vast majority of motor vehicle accidents today are
caused by human error. For that reason, we must take care to ensure that regu-
latory mandates do not unnecessarily stifle incentives for investment and innovation
in this new technology. I believe these competing objectives can be harmonized, con-
sistent with the requirements of law.

Question 3. The Southeastern Legal Foundation is not listed among significant
representations as part of the resume submitted in response to Question A.9 of the
Commerce Committee Questionnaire.

Please explain this omission and detail the nature and extent of all work you have
performed for the Southeastern Legal Foundation.

Answer. I did not list the work I did for Southeastern Legal Foundation (“SLF”)
on my resume because, in my judgment, it was not among my most significant client
work within the usual focus areas of my private practice. I have represented SLF
in three projects, as follows: (1) In 2012, I prepared an amicus brief for SLF and
two other public interest organizations in a Supreme Court case involving an inter-
pretation of the U.S. Tax Code (PPL Corp. v. IRS, No. 12—43 (U.S.)); (2) in 2013-
2014, I assisted SLF with its cert. petition and merits briefs in the Supreme Court
in cases brought by several industry petitioners and organizations, including SLF,
challenging the EPA’s greenhouse gas rules for stationary-source permits under the
Clean Air Act (grouped together as Utility Air Regulatory Group v. EPA, No. 12—
1146 (U.S.)); and (3) in 2016, I prepared an amicus brief for SLF in the U.S. Court
of Appeals for the D.C. Circuit in a case challenging the EPA’s Clean Power Plan
under the Clean Air Act (State of West Virginia v. EPA, No. 15-1363 (D.C. Cir.)).

Question 4. Please identify all persons, organizations, and entities that provided
the funding in support of the work you performed for the Southeastern Legal Foun-
dation.

Answer. The only persons, organizations, or entities that provided funding in sup-
port of my work for SLF were SLF and my law firm Dechert LLP. SLF was a pro
bono client of Dechert, and Dechert did not receive payment for my services in con-
nection with the first two projects listed in response to Question 1. In reviewing
records in response to this Question, I was reminded that in connection with the
third project listed in response to Question 1 (the amicus brief filed in the D.C. Cir-
cuit in case No. 15-1363), SLF offered to and did pay Dechert a modest flat fee ex-
ceeding $5,000. I had forgotten about this payment, and because SLF had been a
pro bono client, I inadvertently omitted reference to SLF in part 4 of my initial
OGE-278e nominee financial disclosure report, submitted to this Committee on
June 8, 2017. I have now corrected my OGE—278e report by adding Southeastern
Legal Foundation to the clients listed in part 4 of the report (those clients from
which my law firm received at least $5,000 for my services during the reporting pe-
riod). I thank the Senator for raising this question, which led me to identify and
correct this error in my disclosure report.

Question 5. Pursuant to your association with the Southeastern Legal Foundation,
the following questions relate to the Petition for Certiorari, Southeastern Legal
Foundation, Inc. v. United States Environmental Protection Agency (online at
https:| |www.edf.org [ sites | default | files | SLF%20Petition%20for%20Cert.pdf).

Please explain the following statement:

In making the Endangerment Finding, EPA simply adopted the conclusions of the
Intergovernmental Panel on Climate Change (“IPCC”) that not only were human
GHG emissions a cause of atmospheric warming in the second half of the twentieth
century, but that it is “90-99 percent certain” that humans caused “most” of that
warming. The legal deficiency in this conclusion is that, given the current state of
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science, it is irrational (and therefore reversible) to make this conclusion with such
certitude. (p. 10)

Answer. The quoted statement reflected the position of the client, SLF. This posi-
tion was developed and supported in submissions filed by SLF and other parties in
the underlying proceedings before the EPA and the D.C. Circuit. The cert. petition
cited to the record evidence that supported this position and briefly summarized
that support in the discussion following the quoted language. I did not participate
in the underlying proceedings and was not involved in developing support for this
argument. The position reflected in the quoted statement was not among the issues
addressed on the merits in this case by the Supreme Court, which limited its grant
of cert. review to a narrower question of statutory interpretation.

Question 6. Please explain the following statement:

As to the first line of evidence, EPA claimed that the twentieth century had wit-
nessed an “unusual” rise in average global temperature, one that supposedly could
not be explained by natural variability, and one that therefore demanded an anthro-
pogenic explanation. The scientific evidence, however, shows otherwise[.] (p. 11)

Answer. The quoted statement reflected the position of the client, SLF. This posi-
tion was developed and supported in submissions filed by SLF and other parties in
the underlying proceedings before the EPA and the D.C. Circuit. The cert. petition
cited to the record evidence that supported this position and briefly summarized
that support in the discussion following the quoted language. I did not participate
in the underlying proceedings and was not involved in developing support for this
argument. The position reflected in the quoted statement was not among the issues
addressed on the merits in this case by the Supreme Court, which limited its grant
of cert. review to a narrower question of statutory interpretation.

Question 7. Please explain the following statement:

[T]he regional warming that did occur in various areas of the globe during the
last documented warming period was not anomalous in climate history and was well
within the normal range of historical variability. (p. 12)

Answer. The quoted statement reflected the position of the client, SLF. This posi-
tion was developed and supported in submissions filed by SLF and other parties in
the underlying proceedings before the EPA and the D.C. Circuit. The cert. petition
cited to the record evidence that supported this position and briefly summarized
that support in the discussion following the quoted language. I did not participate
in the underlying proceedings and was not involved in developing support for this
argument. The position reflected in the quoted statement was not among the issues
addressed on the merits in this case by the Supreme Court, which limited its grant
of cert. review to a narrower question of statutory interpretation.

Question 8. Please explain the following statement:

There was no consistent trend of “global” warming in the second half of the twen-
tieth century, nor any global warming in the last 16 years, and the regional warm-
ing that did occur was not anomalous. EPA’s supposed physical understanding of
GHG effects in the atmosphere is contradicted by copious empirical evidence, and
the models on which EPA relies have proven to be wrong in many of their most im-
portant predictions, including current temperatures. (p. 15)

Answer. The quoted statement reflected the position of the client, SLF. This posi-
tion was developed and supported in submissions filed by SLF and other parties in
the underlying proceedings before the EPA and the D.C. Circuit. The cert. petition
cited to the record evidence that supported this position and briefly summarized
that support in the discussion following the quoted language. I did not participate
in the underlying proceedings and was not involved in developing support for this
argument. The position reflected in the quoted statement was not among the issues
addressed on the merits in this case by the Supreme Court, which limited its grant
of cert. review to a narrower question of statutory interpretation.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. AMY KLOBUCHAR TO
STEVEN GILL BRADBURY

Question 1. Last Congress, I introduced the Torture Victims Relief Reauthoriza-
tion Act to authorize increased funding for the Office of Refugee Resettlement to
support treatment centers and services for torture victims. In the House, Represent-
ative Chris Smith has introduced a companion bill. The Center for Victims of Tor-
ture, based in St. Paul, has been a pioneer in providing support to victims of torture
who are resettled in the United States.

I am pleased that the issue of prohibiting torture, and providing services for its
victims, has largely been a bipartisan one.



218

Mr. Bradbury, I understand that during the Bush administration, you were one
of the principal authors of the legal opinions that later became known as the “tor-
ture memos.” Knowing what we know now, do you still agree with the views ex-
pressed in those memos?

Answer. As I testified in my nomination hearing, I support the McCain-Feinstein
Amendment, enacted by Congress in 2015, which mandates that all agencies of the
U.S. Government are limited to use of the Army Field Manual in the interrogation
of detainees and which prohibits the use of physical coercion. I believe the McCain-
Feinstein Amendment represents a historic policy decision and a moral judgment for
the United States, and it reaffirms America’s leadership on interrogation policy and
practice. The clear mandate of the McCain-Feinstein Amendment appropriately ele-
vates and vindicates the compelling principle of reciprocity in the treatment of cap-
tured U.S. service men and women.

Twelve years ago, when I was called upon to advise on the legality of proposed
interrogation policies for use by intelligence officers, the McCain-Feinstein Amend-
ment had not been enacted, and it was understood at that time that intelligence
agencies operated under a different, less well defined, legal regime from the U.S.
Armed Services. I did my best to pull back previous OLC opinions that were overly
broad or otherwise flawed; to limit OLC’s advice to the narrowest grounds necessary
and avoid reliance on expansive interpretations of presidential power; to spell out
very clearly the specific factual assumptions on which the advice depended, includ-
ing the particular conditions, limitations, and safeguards that were required as part
of the policies; and to describe in detail the specifics of those policies so that the
senior decision makers on the Principals Committee of the National Security Coun-
cil would be fully apprised of precisely what they were being asked to approve. The
OLC opinions I prepared on these issues are no longer operative, and the law has
changed. I welcome the statutory changes enacted by Congress.

Question 2. Mr. Bradbury, I also understand that the Justice Department’s Office
of Professional Responsibility raised questions about the objectivity and reasonable-
ness of your analyses in these memos. How would you respond to those statements?

Answer. While the Office of Professional Responsibility (“OPR”) at the Justice De-
partment later took issue with aspects of my opinions, OPR did not conclude that
my work failed in any way to meet professional standards—in contrast to the ear-
lier, superseded opinions issued by my predecessors. On page 259 of its final report
dated July 29, 2009, OPR found that my opinions were “careful, thorough, lawyerly”
and “fell within the professional standards that apply to Department attorneys.”
Moreover, OPR noted that I “explicitly qualified [my] conclusions and explained the
assumptions and limitations that underlay [my] analysis,” and that I had properly
“distributed drafts of the memoranda widely, within and without the Department
[of Justice], for comments.” And on page 260 of its report, OPR stated, “We com-
mend the Best Practices [for OLC opinions] as laid out [in a memo to the attorneys
of OLC authored] by Bradbury and urge the OLC to adhere to them.”

The final OPR report was rejected by the Justice Department in a January 5,
2010 opinion by Associate Deputy Attorney General David Margolis, DOJ’s most
senior career official. By tradition and DOJ protocol, all OPR recommendations were
presented to Mr. Margolis as the senior career Associate in the Deputy Attorney
General’s Office. As a result of the Margolis decision, the OPR report has no con-
tinuing force or effect.

Question 3. The National Transportation Safety Board includes reducing fatigue-
related accidents on its 2017 Most Wanted List of Transportation Safety Improve-
ments. I recently introduced the Safe Skies Act, which I worked on with Senator
Boxer for many years. This commonsense bill would take the rest requirements put
into place for passenger pilots after the tragic crash of Colgan Flight 3407 and apply
them to cargo pilots who—despite using the same runways and airspace as pas-
senger pilots—currently have looser rest requirements.

Mr. Bradbury, if confirmed, would dealing with pilot fatigue be a priority for you
at the Department of Transportation?

Answer. If confirmed, I look forward to working with the Secretary and the FAA
to make all aviation safety issues, including issues of pilot fatigue, a top priority,
consistent with ethics requirements on matters where I may be recused. As I noted
in my nomination hearing, certain aviation matters pending before DOT are one
area where I may have recusals because of my recent work representing one of the
major U.S. passenger airlines.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. RICHARD BLUMENTHAL TO
STEVEN GILL BRADBURY

Question 1. Forthrightness and honesty are extremely important qualities for law-
yers, especially those who work for the public in government service. Do you agree
that, especially for government lawyers, forthrightness and transparency are ex-
tremely valuable qualities?

Answer. Yes.

Question 2. Did you receive the Senate Committee’s questionnaire?
Answer. Yes.

Question 3. Did you answer that questionnaire?
Answer. Yes.

Question 4. Did you read question C(1) on page 25, which asks: “Have you ever
been . . . the subject of a complaint to, any . . . professional association . . . or
other professional group?”

Answer. Yes.

Question 5. How did you answer this question?
Answer. I answered “No.”

Question 6. Are you aware that this question does not concern the merits of any
complaint filed concerning you, but rather the fact that a complaint had been filed?

Answer. I am aware that the question does not turn on whether a bar complaint
proceeding, once initiated, has resulted in any disciplinary action.

Question 7. At the time you answered this question, were you aware of a New
York Times article on May 19, 2009 with the headline “Ethics Complaint Is Filed
Against Lawyers for Bush Over Torture Policy,” which reported that a coalition of
advocacy groups filed legal ethics complaints about you with the D.C. Bar?

Answer. I recall being aware of news articles in the spring of 2009 reporting that
certain persons had announced the intention to submit information or allegations
concerning my work at the Department of Justice, along with the work of other sen-
ior Justice Department officials, including former Attorney General Mukasey, to rel-
evant state bars in an effort to initiate disciplinary proceedings. I did recall those
news reports when I prepared my responses to the Committee’s questionnaire.

Question 8. Did anyone inform you of the existence of this article?
Answer. I was aware of the news articles.

Question 9. Did you ever receive, read, or view the complaint discussed in the
above-referenced article?
Answer. No, not that I recall.

Question 10. Does your testimony to the Committee contradict this article?
Answer. I believe my testimony 1is accurate.

Question 11. What steps did you take to make yourself aware of whether this com-
plaint had been filed concerning you?

Answer. In preparing my responses to the Committee’s questionnaire, I contacted
the Office of Disciplinary Counsel of the D.C. Bar to inquire if any disciplinary com-
plaints had ever been filed against me, and I was advised that the Bar had no
record of any complaints.

Question 12. Did you ever contact the D.C. Bar as to whether a complaint had
been filed concerning you?
Answer. Yes, three times.

Question 13. When and how did you contact the D.C. Bar as to whether a com-
plaint had been filed concerning you?

Answer. Once by phone when preparing my responses to the Committee’s ques-
tionnaire; a second time by phone following my nomination hearing; and a third
time, in response to the Senator’s question, by submitting by mail a sworn affidavit
seeking a Certificate from the D.C. Bar’s Office of Disciplinary Counsel.

Question 14. What response did the DC Bar give you in response to any inquiry
you made as to the presence of a complaint?

Answer. Twice by phone the D.C. Bar’s Office of Disciplinary Counsel advised me
that it had no record of a bar complaint against me. In response to my written re-
quest, the D.C. Bar’s Office of Disciplinary Counsel mailed me a Certificate Con-
cerning Discipline and/or Administrative Suspension, a copy of which has been pro-
vided to the Committee to be included as part of the record of my nomination hear-
ing. The Certificate, dated July 6, 2017, states in relevant part: “No discipline has
been imposed upon this attorney nor has Disciplinary Counsel filed a petition seek-
ing discipline against this attorney. No complaint has been filed, upon which basis,
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this attorney has been required to respond to a formal investigation by Disciplinary
Counsel.”

Question 15. Do you stand by your response to the Committee?
Answer. Yes.

Question 16. Is your answer to the Committee’s questionnaire regarding past com-
plaints an accurate statement?

Answer. Yes, I believe it is accurate. Section 6 of Rule XI of the D.C. Bar provides
that the Disciplinary Counsel shall have the power and duty “[tlo investigate all
matters involving alleged misconduct by an attorney subject to the disciplinary ju-
risdiction of this Court which may come to the attention of Disciplinary Counsel or
the Board [on Professional Responsibility of the D.C. Bar] from any source whatso-
ever, where the apparent facts, if true, may warrant discipline,” and it further pro-
vides that “[e]xcept in matters requiring dismissal because the complaint is clearly
unfounded on its face or falls outside the disciplinary jurisdiction of the Court, no
disposition shall be recommended or undertaken by Disciplinary Counsel [including
both formal disciplinary petitions and informal admonitions] until the accused attor-
ney shall have been afforded an opportunity to respond to the allegations.” I never
received notice from the Bar’s Disciplinary Counsel that allegations had been re-
ceived against me, and the Disciplinary Counsel never sought a response from me
as to any allegations that may have been submitted to the Bar by any person.
Therefore, if any allegations concerning me were submitted to the D.C. Bar, it ap-
pears evident that the Office of Disciplinary Counsel must have concluded that such
allegations were “clearly unfounded on [their] face” or that they fell “outside the dis-
ciplinary jurisdiction” of the Bar. Moreover, the confidentiality requirements of Sec-
tion 17 of Rule XI of the D.C. Bar prohibit the Disciplinary Counsel from disclosing
to me any allegations or materials that did not result in a docketed complaint.

Question 17. What plans do you have to amend your answer to the questionnaire?
Answer. For the reasons described above, I do not plan to amend my answer to
the questionnaire.

Question 18. In your public testimony before the Senate Commerce Committee on
June 28, 2017, did I ask you about your work representing airlines?
Answer. I believe the question may have come up.

Question 19. What airlines did you mention as clients?
Answer. If asked, I would have mentioned American Airlines.

Question 20. Did you mention United Air Lines?
Answer. I would not have mentioned United Air Lines.

Question 21. 1 note this representation is mentioned in your written disclosures,
but why did you fail to mention your representation of United at the hearing?

Answer. Although listed on my resume as a former client, United Air Lines is not
a current client of mine, and I have not represented United Air Lines since approxi-
mately 2002. Moreover, the matters I handled for United at that time are no longer
active; they involved a potential merger that was abandoned in 2001 and a
codeshare alliance that has since been terminated. Since the time I represented it,
United Air Lines has passed through bankruptcy, had several changes in manage-
ment, and underwent a merger with Continental Airlines; in short, United Conti-
nental is not the same entity I last represented 15 years ago.

Question 22. What message should the Committee take from a witness’ failure to
mention a client as notable and pertinent to the question as United Air Lines?

Answer. I believe my representation of a different United Air Lines so many years
ago is highly unlikely to raise (indeed, practically certain not to raise) any conflict-
of-interest issue with my potential work for the United States, in the event I am
confirmed as General Counsel of DOT.

Question 23. Are there any clients that you forgot to include or chose to exclude
from your responses to any inquiries from the Committee?

Answer. Yes. I inadvertently omitted reference to Southeastern Legal Foundation
in part 4 of my OGE-278e nominee financial disclosure report, which was submitted
to the Committee on June 8, 2016, as explained above in response to Question 2
from Senator Nelson.

Question 24. Please list any clients you have failed to disclose.
Answer. Southeastern Legal Foundation.

Question 25. Will you recuse yourself from all issues affecting your current and
former clients during your tenure at the U.S. Department of Transportation?

Answer. If confirmed, I will follow the requirements of the ethics laws and the
ethics pledge in the President’s executive order with regard to potential recusals
from matters at DOT stemming from my recent work on behalf of clients in private
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practice. These will include my recusal from Takata-related matters, as I confirmed
to Senator Nelson. In considering recusal questions and the requirements of the eth-
ics laws and regulations, I will consult with the senior career ethics officer at DOT.

Question 26. Lawyers must verify the information on which they rely to make
legal distinctions. Law schools teach their first-year students the importance of facts
when putting together a legal argument. Without the correct facts and evidence,
even incredibly intelligent legal theories will fall apart. My reading of the Justice
Department’s Office of Professional Responsibility’s report on the Office of Legal
Counsel’s torture memos leads me to conclude you did not attempt to verify or ques-
tion the information the CIA gave you regarding torture techniques because you did
not consider that to be your role.

Shou%d a lawyer rely entirely on representations of fact made by clients or other
parties?

Answer. In providing legal advice in some instances, attorneys must rely on the
factual representations provided by clients.

Question 27. Do you agree that lawyers are expected to practice at least a min-
imum amount of factual due diligence?

Answer. Yes, attorneys should ask questions and gain an understanding of the
relevant factual basis on which they are providing a legal opinion.

Question 28. Do you agree that scientific research is important to support regula-
tions, especially at the Department of Transportation, which considers extremely
complicated technical innovations?

Answer. Yes.

Question 29. Did you rely on a study by Professor James Horne in a memo that
justified extended sleep deprivation because it did not cause physical pain or even
severe physical pain?

Answer. Our opinion did cite this study in analyzing the application of the specific
provisions of the anti-torture statute to sleep deprivation. The opinion did not pur-
port to “justify” sleep deprivation and did not cite this study for the purpose of “jus-
tifying” any interrogation policy.

Question 30. Did you read that study in its entirety?

Answer. I don’t recall; I know that attorneys in our Office did review the book.

Question 31. Are you aware that Professor Horne responded to your memo by say-
ing that: “I thought it was totally inappropriate to cite my book as being evidence
that you can do this and there’s not much harm. With additional stress, these peo-
ple are suffering. I just find it absurd. [The memo] distorts what I really meant.”?

Answer. I have read these statements.

Question 32. What is your response to Professor Horne’s statement?
Answer. I understand and accept that the professor’s study involved very different
circumstances.

Question 33. If you are confirmed as General Counsel, who will you ask for assist-
ance when making legal determinations that depend on important, complex sci-
entific findings?

Answer. If confirmed, I will seek input on complex scientific matters from the en-
gineers and other subject-matter experts within DOT (or elsewhere in government,
if necessary) who have the best knowledge regarding those matters.

Question 34. How can the Committee rest assured you won’t let others dictate
your conclusions?
Answer. I have never let anyone dictate my conclusions as a legal adviser.

Question 35. 1 take the issue of “regulatory capture” quite seriously. This occurs
when an industry “takes over” or “captures” its regulator, exercising undue influ-
ence on the regulator’s efforts. It has been demonstrated throughout the transpor-
tation sector and the U.S. Department of Transportation in recent years.

Are you familiar with the concept of “regulatory capture”?

Answer. Yes.

Question 36. What does this concept mean to you?

Answer. In my understanding, the concept refers to a situation where government
regulators allow their regulatory actions to be directed by the interests and objec-
tives of the private industry they are responsible for regulating, rather than by the
public interest and the terms and policy goals of the laws they are charged with
implementing.

Question 37. Do you think that regulatory capture is a problem in the Department
of Transportation?

Answer. In my experience with attorneys and engineers at DOT, I have not ob-
served examples of what I would consider regulatory capture.
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Question 38. How would you combat regulatory capture as General Counsel for
the Department of Transportation?

Answer. By serving only one client, the United States; by upholding the objective
requirements of the law and remaining faithful to the legal mandates enacted by
Congress and the requirements of the rules and regulations governing the actions
of DOT; by acting in all matters according to the public interest and in accordance
with the highest standards and principles of public service; by collaborating closely
with experienced career attorneys and other career employees of DOT; and by keep-
ing an open door policy and an atmosphere of relaxed collegiality, so that career
staff feel free to be candid and to bring to my attention (or the attention of the De-
partment’s Inspector General) any instance where it is perceived that actions are
being taken for improper reasons.

Question 39. How would you help protect the Department of Transportation from
regulatory capture?
Answer. By staying true to the commitments laid out in response to Question 4.

q Quesgfion 40. What are your views about the lack of competition in the airline in-
ustry?

Answer. Competition in the airline industry is the policy adopted by Congress in
the Airline Deregulation Act. Competition in airline services benefits consumers,
and I believe the regulatory actions of DOT should preserve and promote competi-
tion. If confirmed as DOT General Counsel, I would expect to be guided by that ob-
jective, consistent with ethics requirements on matters where I may be recused. As
noted, certain aviation matters pending before DOT are one area where I may have
recusals because of my recent work representing American Airlines.

Question 41. How can government help support a competitive marketplace?

Answer. Government can help support a competitive marketplace by pursuing
regulatory actions that preserve competition and the incentives to invest in innova-
tion and in new facilities and increased capacity when supported by consumer de-
mand, while addressing demonstrated instances of unfair or deceptive practices in
the airline industry.

Question 42. Would you support a Government Accountability Office investigation
into airlines’ anti-competitive practices?

Answer. I understand that DOT is or will be assessing competition in the airline
industry. The Government Accountability Office (“GAO”) is an arm of Congress, and
it is not for me to opine on whether GAO should undertake an investigation. If con-
firmed, I would expect to cooperate with GAO’s investigations and audits.

Question 43. You've advised airlines [on] ways of achieving antitrust immunity for
joint ventures with foreign carriers. This immunity exists in perpetuity. Should
these grants ever expire?

Answer. It is my understanding that DOT monitors and reviews all grants of anti-
trust immunity and reserves the right to amend or revoke these grants as cir-
cumstances warrant. Again, this area is one where I may have recusals because of
my recent representation of American Airlines.

Question 44. Would you support increasing the DOT’s enforcement power against
the rail, aviation and auto industries?

Answer. I understand that DOT has broad authority across these various trans-
portation modes. If confirmed, I would intend to study whether DOT requires addi-
tional authority in any area, to hear from interested Members of Congress and
stakeholders on that question, and to work with the Secretary and the modal ad-
ministrators accordingly.

Question 45. Do you support President Trump’s budget proposal, which massively
funds an impractical, ego-driven border wall, but provides no real funding for trans-
portation issues like upgrading real infrastructure?

Answer. I did not participate in formulating the President’s budget proposal, and
I have not studied the details of the proposal. If confirmed to be General Counsel
of DOT, my primary concern regarding the budget would be to help ensure adequate
resources for regulatory and enforcement activities and the fulfillment of all statu-
tory requirements.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MAGGIE HASSAN TO
STEVEN GILL BRADBURY

Question 1. During your confirmation hearing, you stated that every opinion you
gave for the Office of Legal Counsel “represented [your] best judgment of what the
laws in effect at the time required.” The American Bar Association’s Model Rules
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of Professional Conduct begin by noting that lawyers are officers of the legal system
and public citizens with “special responsibility for the quality of justice.”

Do you believe that you fulfilled this special responsibility as an attorney in the
legal opinions you wrote signing off on the use of tactics such as waterboarding?

Question 2. Do you believe that those tactics are in accordance with our shared
American values?

Question 3. Was that a factor in your legal analysis?

Question 4. Do you think it should have been?

Answer. As I testified in my nomination hearing, I support the McCain-Feinstein
Amendment, enacted by Congress in 2015, which mandates that all agencies of the
U.S. Government are limited to use of the Army Field Manual in the interrogation
of detainees and which prohibits the use of physical coercion. I believe the McCain-
Feinstein Amendment represents a historic policy decision and a moral judgment for
the United States, and it reaffirms America’s leadership on interrogation policy and
practice. The clear mandate of the McCain-Feinstein Amendment appropriately ele-
vates and vindicates the compelling principle of reciprocity in the treatment of cap-
tured U.S. service men and women.

Twelve years ago, when I was called upon to advise on the legality of proposed
interrogation policies for use by intelligence officers, the McCain-Feinstein Amend-
ment had not been enacted, and it was understood at that time that intelligence
agencies operated under a different, less well defined, legal regime from the U.S.
Armed Services. As my opinions acknowledged, I realize that reasonable people may
disagree with the legal conclusions I reached on these difficult questions, but I did
my best to limit OLC’s advice to the narrowest grounds necessary; to avoid reliance
on broad interpretations of presidential power; to spell out very clearly the specific
factual assumptions on which the advice depended, including the particular condi-
tions, limitations, and safeguards that were required as part of the policies; and to
describe in detail the specifics of those policies so that the senior decision makers
on the Principals Committee of the National Security Council would be fully ap-
prised of precisely what they were being asked to approve. As noted above, however,
the legal landscape has changed since I authored these opinions, and I welcome
those changes. The OLC opinions I prepared on interrogation matters are no longer
operaitive, and the policies I addressed in the past would be prohibited under cur-
rent law.

Question 5. During your confirmation hearing, when referring to your memoranda
on enhanced interrogation techniques, which many people have called torture, you
stated, “If I had my druthers, I wouldn’t have engaged in having to address those
issues.”

Why did you seek to be the head of the Office of Legal Counsel if you did not
want to engage in addressing those difficult legal questions?

Question 6. Why are you now seeking another government legal position where
you will be called on to engage in addressing difficult legal questions?

Answer. My comment at the hearing related specifically to the uniquely difficult
issues I was called upon to address concerning interrogation. These were not the
only challenging issues I dealt with at OLC, but they were the most difficult. If con-
firmed as General Counsel of DOT, I would appreciate the challenge of addressing
interesting and difficult legal issues, particularly in areas of regulation and complex
statutory provisions touching on industries of critical national importance, like
drones, self-driving vehicles, and other new technologies that are making their way
into our transportation systems. It would be a privilege and an honor to serve in
this position.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DAN SULLIVAN TO
ELIZABETH ERIN WALSH

Question 1. Alaska’s seafood exports represent 55 percent of total U.S. seafood ex-
ports, and make up roughly two-thirds of the value of Alaska’s seafood—over $3 bil-
lion annually. In 2015, Alaska exported to 102 different countries. In recent years,
we've experienced challenges as seafood consumption in Asian markets change, and
U.S. exports face pressure from farmed and other low-priced alternatives sourced
internationally.

What specific steps will you take to promote the export of Alaskan seafood in glob-
al markets? What improvements can be made in our discussions and strategies with
the markets in which the Foreign Commercial Service operates?

Answer. If confirmed, I look forward to finding ways to address the current trade
imbalance in fisheries so that our fishery resources create more jobs here in Amer-
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ica. In light of the fact that Trade Promotion Authority now includes fish and fish-
ery products, I look forward to collaborating with colleagues throughout govern-
ment—including NOAA and USTR—on a range of export issues such as this one
where the International Trade Administration (ITA) and specifically the U.S. and
Foreign Commercial Service can add value. To ensure efficiency and effectiveness,
it is critical we work together and leverage each other’s capabilities to ensure the
competitiveness of U.S. industries.

Question 2. One of the core missions of the Commerce Department is to promote
U.S. companies and exports. How will you improve upon the existing efforts to pro-
mote opportunities for American companies abroad?

Answer. U.S. exports face significant challenges in many markets. The causes of
market obstruction and closure are numerous including: high tariffs; subsidies pro-
vided to foreign producers giving them unfair advantage over their U.S. competitors;
blocking or unreasonably restricting the flow of digital data and services; theft of
trade secrets; as well as non-tariff barriers—such as unnecessary regulations on
particular items—to limit competition, including in the services sector.

If confirmed, I will work tirelessly to increase exports by breaking down long-
standing trade barriers and fostering increased access for American goods in foreign
markets. I intend to work closely with my colleagues within ITA and the Secretary
to use all possible tools to encourage other countries to give U.S. producers fair, re-
ciprocal access to their markets.

Question 3. There have been widely reported examples of China denying access
to U.S. industry and investment when Chinese companies are granted access to the
U.S. market in similar situations. Specifically, how will you improve opportunities
for American business in China?

Answer. China has pursued policies that has disadvantaged American companies
and workers. If confirmed, I will use every available tool to counter restrictive and
unfair trade policies of those who pledge allegiance to free trade while violating its
core principles. I believe in free and fair trade and I pledge to work with my col-
leagflklelsdin the Trump Administration and the U.S. Congress to restore a level play-
ing field.

Question 4. What specific changes or improvements will you implement in the
mission of the Foreign Commercial Service that will create better conditions for the
promotion of U.S. enterprise abroad?

Answer. I support the International Trade Administration’s mission of promoting
trade and investment, advancing the competitiveness of U.S. industries, and ensur-
ing fair trade through the rigorous enforcement of our trade laws and agreements.
Furthermore, I will assist with the critical role the U.S. and Foreign Commercial
Service plays in executing our trade laws, particularly for U.S. small and medium-
sized businesses.

Question 5. Would you support an expansion of the CFIUS mandate to include
market access and reciprocity as factors considered by the Committee?

Answer. CFIUS is an important statute that provides a valuable tool that allows
us to advance U.S. national security, foreign policy, and economic objectives. If con-
firmed, I will work within the Department of Commerce, with the Treasury Depart-
ment—which leads CFIUS—and the rest of the interagency as appropriate, to sup-
port a vigorous and thorough CFIUS review process which must include consider-
ation of market access and reciprocity as important analytics in our national secu-
rity calculus.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. BILL NELSON TO
ELIZABETH ERIN WALSH

Question 1. Florida acts as a central hub for trade with Latin America. In fact,
Latin America makes up three of the top five export market fins for Florida. How-
ever, the value of goods exported to our top South American trading partners de-
clined from 2015 to 2016.

Given all the anxiety and rhetoric about trade recently, how do you intend to ease
tensions with our trade partners in Latin America and increase opportunities for
American exports in that part of the world?

Answer. Trade with Latin America remains vital to the prosperity of American
businesses, farmers, ranchers, workers and service providers. The United States
maintains comprehensive trade agreements with 11 trading partners in the region
and is actively engaged in constructive dialogue with the rest of the region on trade
through trade and investment framework agreements, bilateral trade councils, and
other initiatives. The Administration’s commitment to maintaining and expanding
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our commercial relationships with our Latin American trading partners is evident
in these expansive activities. Through these efforts, the Administration seeks to
build a trading system that holds our trading partners to a higher standard of fair-
ness, ensures a level playing field, reduces impediments to free and fair trade, and
creates opportunities for American businesses, farmers, ranchers, workers and serv-
ice providers. I understand that the International Trade Administration’s Global
Markets unit provides extensive support for U.S. small and medium-sized busi-
nesses through the U.S. and Foreign Commercial Service. These services are con-
ducted through a large network of experts and offices across America and in Latin
America. The services include cutting edge market intelligence, export counseling,
business matchmaking and advocacy. If confirmed, I look forward to supporting
Global Markets work in this important region.

Question 2. Do you see statements by the President and others in the administra-
tion as counterproductive to that effort?

Answer. The United States recognizes how critical Latin America is to the health
and growth of the U.S. economy and maintains strong trade relations with our Latin
American trading partners. President Trump had already met with many of his
counterparts to discuss how the United States hopes to grow our trading relation-
ship in ways that are fairer and more effective for both the United States and our
Latin American trading partners.

Question 3. The Obama Administration had a goal of doubling exports in five
years. What sort of goal would you set for exports in the next five years?

Answer. If confirmed, I would welcome the support of the Congress for the Inter-
national Trade Administration’s mission of promoting trade and investment, ad-
vancing the competitiveness of U.S. industries, and ensuring fair trade through the
rigorous enforcement of our trade laws and agreements.

Question 4. What do you believe is the most important thing Congress could do
to increase exports?

Answer. If confirmed, I would welcome the support of the Congress for the Inter-
national Trade Administration’s mission of promoting trade and investment, ad-
vancing the competitiveness of U.S. industries, and ensuring fair trade through the
rigorous enforcement of our trade laws and agreements. In addition to Congress’
support of ITA’s mission, I would welcome the support of Congress for the Adminis-
tration’s overall vision for creating a more vibrant, and more competitive, economy,
including through tax reform, increased funding for infrastructure, and other legis-
lative steps to stimulate U.S. economic growth.

Question 5. The United States is the global leader in producing phosphate-based
fertilizer, with Florida leading the way for the country. Florida produces 50 percent
of the Nation’s phosphate-based fertilizer, including blended mixtures such as
monoammonium phosphate and diammonium phosphate. Given a level playing field,
U.S. fertilizer producers can compete with anyone, but they currently face unfair
trade barriers in places like the European Union.

Will you commit to working with our producers to find ways to open the E.U. to
U.S. fertilizer?

Answer. I share your concerns about the tariff and non-tariff trade barriers that
inhibit our U.S. fertilizer producers’ ability to export. If confirmed, I commit to
working with industry to ensure a level playing field in foreign markets.

O
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